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HOUSE CS FOR SENATE JOINT RESOLUTION NO. 27( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 
TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS DONLEY, Pearce, Tiin Kelly, Green, Pete Kelly, Leman, Miller, Phillips,
Taylor, Ward, VVilken

A RESOLUTION
Proposing amendments to the Constitution of the State of Alaska relating to 
revisions of the state constitution and providing that a court may not change 
language of a proposed constitutional amendment or revision.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. Article XHI, sec. 1, Constitution of the State of Alaska, is amended to read:
6 Section 1. Amendments and Revisions. Amendments to or revisions of this
7 constitution may be proposed by a two-thirds vote of each house of the legislature.
8 The lieutenant governor shall prepare a ballot title and proposition summarizing each
9 proposed amendment or revision, and shall place them on the ballot for the next

10 general election. If a majority of the votes cast on the proposition favor the
11 amendment or revision, it shall be adopted. Unless otherwise provided in the
12 amendment or revision, it becomes effective thirty days after the certification of the
13 election returns by the lieutenant governor. A revision pronosed under this section
14 shall be confined to one subject.
15 * Sec. 2. Article XIET, Constitution of the State of Alaska, is amended by adding a new
16 section to read:

L
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Section 5. Changing Constitutional Proposal Prohibited. A court may not 

alter or change the language of an amendment or revision to fhis constitution proposed 

by the legislature or by a constitutional convention.

* Sec. 3. The amendments proposed by this resolution shall be placed before the voters of 

the state at die next general election in conformity with an XHI, sec. 1, Constitution of the 

State of Alaska, and the election laws of the state.

L
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered: 4/12/00 
Referred: Finance

Sponsor(s): SENATORS DONLEY, Pearce, Tim Kelly, Green, Pete Kelly, Leman, Miller, Phillips,
Taylor, Ward, Wilken

A RESOLUTION

Proposing an amendment to the Constitution of the State of Alaska providing that 

a court may not change language of a proposed constitutional amendment or 

revision.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article XIII, Constitution of the State of Alaska, is amended by adding a new 

section to read:

Section 5. Changing Constitutional Proposal Prohibited. A court may not 

alter or change the language of an amendment or revision to this constitution proposed 

by the legislature or by a constitutional convention.

* Sec. 2. The amendment proposed by this resolution shall be placed before the voters of 

the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the 

State of Alaska, and the election laws of the state.

HOUSE CS FOR SENATE JOINT RESOLUTION NO. 27(JUD)
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY SENATORS DONLEY, Pearce, Tim Kelly, Green, Pete Kelly, Leman, Miller, Phillips, Taylor. 
Ward, Wilken

Amended: 2/22/00
Introduced: 5/14/99

A RESOLUTION

Proposing amendments to the Constitution of the State of Alaska relating to 

revisions of the state constitution and providing that a court may not change 

language of a proposed constitutional amendment or revision.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article XIII, sec. 1, Constitution of the State of Alaska, is amended to read:

Section 1. Amendments and Revisions. Amendments to or revisions of this 

constitution may be proposed by a two-thirds vote of each house of the legislature. 

The lieutenant governor shall prepare a ballot title and proposition summarizing each 

proposed amendment or revision, and shall place them on the ballot for the next 

general election. If a majority of the votes cast on the proposition favor the 

amendment or revision, it shall be adopted. Unless otherwise provided in the 

amendment or revision, it becomes effective thirty days after the certification of the 

election returns by the lieutenant governor.

* Sec. 2. Article XIII, Constitution of the Slate of Alaska, is amended by adding a new 

section to read:

Section 5. Changing Constitutional Proposal Prohibited. A court may not

SENATE JOINT RESOLUTION NO. 27 am

SJR027B -I- SJR 27 am



1 alter or change the language of an amendment or revision to this constitution proposed

2 by the legislature or by a constitutional convention.

3 * Sec. 3. The amendments proposed by this resolution shall be placed before the voters of

4 the state at the next general election in conformity with art. XIII, sec. 1. Constitution of the

5 State of Alaska, and the election laws of the state.

I-LS00S7\K.a

SJR 27 am -2- SJR027B



A l a s k a  S t a t e  C o n s t i t u t i o n

ARTICLE X III. 
AMENDMENT AND REVISION.

SECTION 1. AMENDMENTS. Amendments 
to this constitution may be proposed by a two- 
thirds vote of each house of the legislature. The 
lieutenant governor shall prepare a ballot title and 
proposition summarizing each proposed amend­
ment, and shall place them on the ballot for the 
next general election. If a majority of the votes 
cast on the preposition favor the amendment, it 
shall be adopted Unless otherwise provided in 
the amendment, it becomes effective thirty days 
after the certification of the election returns by 

’ the Iieutenaiu “ovemon

SECTION 2. CONVENTION. The legislature 
may call constitutional conventions at any time.

SECTION 3. CALL HY REFERENDUM. If
during any ten-year period a constitutional con­
vention has not been held, the lieutenant gover­
nor shall place on the ballot for the next general 
election the question; “Shall there be a Consti­
tutional Convention?” If a majority of the votes 
cast on the question are in the negative, the ques­
tion need not be placed on the ballot until the 
end of the next ten-year period If a majority of 
the votes cast on the question are in the affirma­
tive, delegates to the convention shall be chosen 
at the next regular statewide election, unless the 
legislature provides for the election of the del­
egates at a special election. The lieutenant gov­
ernor shall issue the call for the convention. Un­
less other provisions have been made by law, the 
call shall conform as nearly as possible to the act 
calling the Alaska Constitutional Convention of 
1955,1-tdudLng, but not limited to, number of

member, districts, election and certification of 
delegates, and submission and ratification of re­
visions and ordinances. The appropriation pro­
visions of the call shall be self-executing and 
shall constitute a first claim on the state trea­
sury.

SECTION 4. POWERS. Constitutional con­
ventions shall have plenary power to amend or 
revise the constitution, subject only to ratifica­
tion by the people. No call for a constitutional 
convention shall limit these powers of the con­
vention.

24 Constitution o f the State o f Alaska



M E M O R A N D U M

TO: Senator Dave Donley

FR O M : Counsel to the  Legislature

DATE: April 11, 2000

R E: Analysis of Bess v. U lm er — Revisions vs. Am endm ents

I. Q U ESTIO NS P R E S E N T E D

A  W h a t  le g a l  a r g u m e n ts  c a n  be r a is e d  a g a in s t  u s in g  C a l i f o r n ia ’s 

R a v e n  te s t  to  d is t in g u is h  b e tw e e n  re v is io n s  a n d  a m e n d m e n ts  u n d e r  

A la s k a 's  C o n s t i t u t io n ?

B . W h a t  le g a l  a u t h o r i t y  s u p p o r ts  th e  a r g u m e n t  t h a t  u n d e r  th e  A la s k a  

C o n s t i tu t io n ,  a  c h a n g e  to  th e  C o n s t i tu t io n  p ro p o s e d  b y  th e  

L e g is la tu r e  is  a n  a m e n d m e n t  i f  i t  o n ly  in v o lv e s  a  s in g le  s u b je c t?

1H 019



I I .  AN ALYS IS

A. W ha t L eg a l A rgum en ts C an B e R a ised  A ga in st A pp ly ing
C a li fo rn ia ’s T est f o r  D is tin gu ish in g  B e tw een  R e  v is  inns and 
A m endm en ts in  F u tu re  A laska  Cases
1. Bess Correctly Held Thai the A laska Constitution Distinguishes 

Between Revisions and Amendm ents.

In Bess v. Ulmer, 985 P.2d 979 (Alaska 1999), the Court held that there is 

a substantive distinction between an amendment and a revision to the Constitution. I t  

interpreted Article X II I  to allow the legislature to amend the Constitution, but not to 

revise it. Section 1 of Article X III  allows the legislature to propose amendments, while 

section 4 allows Constitutional Conventions to revise or amend the Constitution. Thus 

the distinction has a basis in  the language of the Constitution.

The minutes of the Alaska Constitutional Convention contain discussions 

regarding the distinction between an amendment and a revision. As originally drafted, 

the Constitution would have allowed the Legislature to make revisions to the 

Constitution i f  two succeeding Legislatures both pass the proposed revision by a two- 

thirds majority vote. However, as fina lly  adopted, the Constitution did not allow the 

Legislature to revise the Constitution. See Minutes of Alaska Constitutional 

Convention, January 5, 1956.

Memorandum to Senator Dave Donley
April 10, 2000
Page 2
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Memorandum to Senator Dave Donley
April 10, 2000
Page 3

In discussing this issue, Delegate V. Fisher, stated:

There is a big difference between revisions, 
which imply rewriting the Constitution, and 
making amendments to specific articles or 
sections of the Constitution. In  talking to a 
few members of the Committee during this 
short recess, i t  appears that the Committee 
has in mind that revisions be undertaken by 
Constitutional Conventions and be adopted 
by a vote of the people, rather than by the 
Legislature itself...

Later, Mr. V. Rivers stated:

I  feel that [the Constitution! being supreme, 
the charter or law, should be an instrument 
of the people and they, and they alone, 
delegate power to the governing bodies. I  do 
not feel that the Legislative power should 
extend to the ability, to change the 
Constitution, no matter how many successive 
legislators i t  may go to... I  don't th ink that 
we should delegate the supreme power to the 
Legislature to alter the document by which 
they themselves are constituted and they 
themselves are governed.

Such comments amply support the Supreme Court's holding in  Bess that the 

legislature’s power to change the Constitution is lim ited to amendments, and that the 

delegates to Alaska’s Constitutional Convention intended to draw a distinction between 

revisions and amendments.

113978
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2. N either the Constitution nor the Convention M inutes Define the 

Terms “Revision9 or *'Amendment 9
t

The January 5, 1956 Convention '.minutes also contain discussion on the 

difference between a revision and an amendment. However, delegates were not in 

clear agreement regarding the meaning of a revision versus an amendment, and no 

effort was made, as a group, to define these terms. In  Bess, the Court conceded that 

the delegates had not clearly defined what they meant by a revision or an amendment. 

See Bess, 985 P.2d at 984.

Thus, while the Convention Minutes draw a distinction between revisions 

and amendments, they provide scant guidance in distinguishing between the two. 

There is certainly nothing in the Convention Minutes that refers to, supports, or 

undermines the test adopted in Bess. Since the Constitution does not define or 

distinguish between revisions and amendments, and the Convention Minutes provide 

no guidance, the Court in Bess resorted to decisions from other states that have 

addressed this issue.

3. The M atter May N ot Have Been Properly Briefed In  Bess. 

Unfortunately, the issue may not have been clearly framed in the briefing. 

Neither the State nor the Legislature set out their views on how an amendment differs 

from a revision. In Bess, the Court stated:

SUiisJ ' 1 • i, . V
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Memorandum to Senator Dave Donley
April 10, 2000
Page 5

A ppellant Bess challenged legislative resolve 
no. 59 in briefs to the Superior C ourt and  to 
th is  Court. The S tate and Legislative 
defendants did not respond to the argum ent 
th a t the resolve, considered individually, 
constituted a revision. A ppellant Bess 
challenged Legislative Resolve no. 74 in 
briefs to the Superior Court and  to th is 
Court. The S ta te  and Legislative defendants 
again  failed to respond to the  challenge.

See Bess. 958 P.2d 979 a t 981 a t  n. 1.

Reportedly, the  Appellants in Bess did no t raise  the revision/am endm ent 

distinction in  th e ir opening briefs, and devoted no m ore th an  a  parag raph  to the issue 

in th e ir reply brief. Ordinarily, an appellant is not allowed to raise  an issue on appeal 

for the first tim e in his reply brief, and a court will no t consider issues raised for the  

first time in a reply brief. If a court intends to d isregard  th is rule, it should provide 

Appellees the opportunity to address the issue in supplem ental briefing. Apparently, 

because of the expedited na tu re  of the review in B ess, the Court did not provide 

Appellees w ith such an  opportunity.

The process followed in Bess was clearly defective. It is unfortunate th a t 

the suprem e court undertook to announce the form ation of a  new constitutional tes t in 

JBess, given the poor s ta te  of the briefing on the issue and  the expedited n a tu re  of the 

review it was undertaking. As a result, the C ourt articu la ted  an im portant

113978



constitutional te s t w ithout the benefit of the views of the  executive or legislative 

branches.

O rdinarily, Bess would be binding precedent w ith respect to the tes t 

adopted for distinguishing between a revision and an  am endm ent. Technically, the 

test adopted in Bess is not d ic ta  because the court applied the  te s t to resolve the issue 

before it  on appeal. However, because the issue was no t properly briefed, and involves 

a m atte r of constitutional significance, the Court m ay give less precedential weight to 

Bess than  it ordinarily  accords its precedents. Even if  the Court will not expressly 

disavow the tes t it  adopted in Bess, it m ay be willing to modify the test. Moreover, 

because the tes t a rticu la ted  in Bess is vague, there is still opportunity to define its 

contours in  fu ture litigation.

B . L eg a l A u th o r ity  S u pp o rt in g  A rgum en t th a t an  Am endm ent is a 
C hange  to  th e  C onstitu tion  L im ited  to  a  S in g le  P u rp o se
In  fu ture cases, the Legislature m ay wish to argue th a t a proposed change 

to the Constitution is an  am endm ent if  it  has a  narrow  "single purpose.” M any sta tes 

use the “single purpose” tes t to lim it the scope and b read th  of am endm ents to their 

constitutions. See In Re Title. Ballot Title. Submission Clause, and Sum m ary for 1999- 

2000,No. 37, 977 P.2d 845 (Colo. 1999); A rm atta v. K itzhaber. 959 P.2d 49 (Or. 1998); 

Wall v, Board of E lectors. 250 S.E.2d 408 (Ga. 1978); Buchanan v. K irkpatrick. 615

Memorandum to Senator Dave Donley
April 10, 2000
Page 6
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S.W .2d 6 (Mo. 1981); QlGradyv. Brown. 354 N.E.2d 690 (Ohio 1976); C arter v. B urson. 

198 S.E.2d 151 (Ga. 1973); contra. M arshall v. S ta te . 925 P2d 325 (Mont. 1999).

In  G arte r, the Court stated:

The test of w hether . . .  a constitutional 
am endm ent violates the m ultip le subject 
m atte r rule is w hether all of the  parts  of the .
. . constitutional am endm ent are germ ane to 
the accomplishment of a single objective. If  
so, it does not violate the rule; otherwise, it  
does.

This te s t is a  more practical te s t th an  the Bess te s t for d istinguishing between an 

am endm ent and a revision. First, i t  is easier to understand  and apply than the vague, 

subjective standard  articulated in  B ess. Second, it  allows the Legislature to am end the 

constitution to achieve a single narrow  purpose, b u t prevents it  from m aking sweeping 

revisions to the Constitution. Third, i t  allows voters to meaningfully understand  the 

purpose of a proposed amendment. Fourth, it allows more th an  one section of the  

C onstitution to be changed, so long as the changes are all designed to achieve the 

lim ited, narrow , articu lated  purpose of the  am endm ent.

The qualitative/quantitative test adopted in Bess is too vague and runs 

the  risk  of being too inflexible. The te s t in B ess, prohibited the Legislature from 

proposing an am endm ent designed to achieve a narrow  goal (i.e. lim iting a prisoner’s 

rights to those guaran teed  under the  U.S. Constitution) simply because achieving th a t

Memorandum to Senator Dave Donley
April 10, 2000
Page 7
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narrow  purpose affected several sections of the Alaska Constitution. I f  A laska’s 

L egislature and voters w ish to lim it a prisoner's righ ts to those guaran teed  under the 

U.S. Constitution, there i3 no principled reason why they cannot achieve th is through a 

single am endm ent, ra th e r  th an  requiring a  Constitutional Convention to revise the 

en tire  Constitution.

This inflexibility could potentially  stym ie the ability  of the Legislature 

and the people to address significant problems through the  am endm ent process, which 

is a fa r  easier process for changing the  Constitution th an  a convention. For example, i f  

the Legislature wished to am end Alaska's Constitution to settle the subsistence 

dispute, it is not certain  th a t such an  am endm ent would survive the Bess test. Even 

though voters would understand th a t  the  purpose was to m ake it  perm issible to g ran t a  

ru ra l preference for subsistence hunters, the am endm ent m ight be stricken because it 

affected several sections of A laska's Constitution. Such inflexibility m akes i t  too 

difficult for A laskans to m ake changes to their Constitution.

The Bess te s t also suffers from being too unpredictable. The test adopted 

should allow the Legislature to know w hether changes to the Constitution th a t it 

w ishes to propose are am endm ents or revisions.

Finally, the  subjectivity of the  Bess tes t underm ines the  democratic 

n a tu re  of our government. If  the Court were to use the Bess tes t to strike down

Memorandum to Senator Dave Donley
April 10, 2000
Page 8
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Memorandum to Senator Dave Donley
April 10,2000
Page 9

proposed am endm ents th a t it deems unwise, the  Court would be substitu ting  its 

judgm ent for th a t  of the Legislature and th e  electorate who m ust approve 

constitutional am endm ents.

The delegates to the Constitutional Convention were aw are of the fine line 

betw een m aking a  constitution too easy to amend and m aking it  too difficult to change. 

A constitution th a t  is too easy to am end runs the risk  of being changed for every 

political vagary or fad notion. On the other hand, a  constitution th a t is too difficult to 

change, runs the risk  of becoming too rigid and inflexible and thw arts the  ability of the 

legislature and the people to m ake changes which are  both w arranted and  necessary.

Delegates to A laska’s Constitutional Convention understood th is problem. 

D elegate Davis, during discussions regarding Article XIII of the proposed Alaska 

Constitution, stated:

As we all know from the studies we have 
made, you have to tread a middle ground on 
am ending constitutions. You m ust ne t make 
i t  so hard  th a t they cannot be am ended when 
am endm ent is necessary. You m ust not 
m ake it so easy th a t they can be am ended a t 
the  whim a t any particu lar segm ent of the 
population.

J a n u a r y  5 ,  1 9 5 6  C o n v e n t i o n a l  M i n u t e s .
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The single purpose tes t is far superior to the Bess test in  achieving this 

objective. I t is easier to understand , and therefore will allow the Legislature to propose 

am endm ents which will pass judicial scrutiny. I t  allows am endm ents to be made to the 

C onstitution which are designed to address a single problem, even if  i t  requires 

am ending several sections of the Constitution to address th a t  problem. And a t the 

sam e time, it preserves th e  distinction between am endm ents and revisions by 

preventing the Legislature from m aking widespread changes to the  Constitution.

Because the Court has already articu lated  the Bess test, and is unlikely to 

sim ply jettison this te s t in fu ture decisions, the Legislature should consider arguing 

th a t  the single purpose tes t is a  refinem ent of the tes t adopted in Bess, or a clearer 

sta tem ent of th a t test. Given the  problems with the  process followed in Bess, the Court 

m ay be receptive to th is approach.

Memorandum to Senator Dave Donley
April JO, 2000
Page i.O
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M E M O R A N D U M March 20, 2000

SUBJECT: Severability of resolutions (Work Order No. 21-LSI 562)

TO: Senator Dave Donley

FROM: Tamara Brandt Cook 
Director

You ask whether AS 01.10.030 applies to resolutions. It does not. That statute provides

Sec. 01.10.030. Constitutionality and severability. Any law heretofore or 
hereafter enacted by the Alaska legislature which lacks a severability clause 
shall be construed as though it contained the clause in the following 
language, " I f  any provision of this Act, or the application thereof to any 
person or circumstance is held invalid, the remainder c f  this Act and the 
application to other persons or circumstances shall not be affected thereby."

The statute applies to only to laws enacted by the legislature, and therefore cannot include 
resolutions which are not law, While the Supreme Court has not, so far as I know, 
considered the application of AS 01.10.030 to resolutions, it has recognized that this statute 
has limited application. It has acknowledged that the statute does not give courts authority 
to invalidate portions of proposed initiatives, while also concluding that the courts have the 
inherent duty to do. (McAlpine v. University of Alaska, 762 P.2d 81 (Alaska 1988); see also 
Bnnjour.v...BonjQur, 592 P.2d 1233 (Alaska 1979))
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B rief Analysis of Bessv . Ulmer

B y  K e v in  G. Cla r k s o n

Bess v. Ulmer: This is the case regarding the Alaska Marriage Ajnendm ent. 
W agstaff and the ACLU attacked the then proposed m arriage am endm ent as a 
"revision" of the constitution rather than an am endm ent and argued that the 
Legislature had no pow er to present the issue to the people for ratification. In 
furtherance of this argum ent against the Marriage A m endm ent, W agstaff 
pointed to two other am endm ents which the Legislature proposed at the same 
tim e (the Prisoners Rights and Apportionm ent Am endments) and  argued that 
taken together the three constituted a revision. No one ever briefed w hether the 
Prisoners Rights A m endm ent standing alone was a revision and it was only 
addressed as an aside from the perspective of w hether the M arriage A m endm ent 
should be rem oved from the ballot because the three am endm ents taken together 
w ere impermissible. Nonetheless, the Alaska Supreme C ourt struck the 
Prisoners Rights A m endm ent as a revisio a which could no t be proposed by the 
Legislature. The C ourt also decided to ed.'.t the Marriage A m endm ent by 
deleting the last sentence. The Court was told at argum ent that if it found that 
the second sentence of the M arriage Amendment rose to the level of being a 
"revision" then it should sever that sentence from the rem ainder of the 
Am endment, bu t instead the Court simply asserted some unheard of 
"editing" right to eliminate w hat it viewed as "surplusage." The C ourts (both the 
Alaska Supreme Court and Judge Sen Tan in the Superior Court) then actually 
ruled that W agstaff had prevailed in his litigation and aw arded him  attorney’s 
fees and costs on the prem ise that he had eliminated the Prisoners Rights 
A m endm ent and the second sentence of the Marriage A m endm ent — even 
though the entire focus of his litigation had been the first senetence of the 
M arriage A m endm ent and he had completely lost on that score.



C o p r .  (C) W e s t  2 0 0 0  No C l a i m  t o  O r i g .  U . S .  G o v t .

CA LEGIS P r o p .  1 1 5  ( 1 9 9 0 )
1990  C a l .  L e g i s .  S e r v .  P r o p .  115  (W e s t )

CALIFORNIA LEGISLATIVE 
1 9 9 0  PROPOSITIONS —  ELECTION 

C o p r .  (C) W e s t  1 9 9 0  No C l a i m  t o  O r i g .  G o v t .

A d d i t i o n s  a r e  i n d i c a t e d  b y  « +  T e x t  o f  a d d i t i o n  +>>;  
b y  < < -  ***  - > > .  C h a n g e s  i n  t a b l e s  a r e  m a d e  b u t  n o t  h i g h l i g h t e d .

V e t o e d  p r o v i s i o n s  w i t h i n  t a b u l a r  m a t e r i a l  a r e  n o t  d i s p l a y e d .

PR O PO SITIO N  1 1 5
CRIMINAL L A W -- IN ITIA T IV E CONSTITUTIONAL AMENDMENT AND STATUTE 

A p p r o v e d  b y  t h e  e l e c t o r s  J u n e  5 ,  1 9 9 0

T h i s  i n i t i a t i v e  m e a s u r e  i s  s u b m i t t e d  t o  t h e  p e o p l e  i n  a c c o r d a n c e  w i t h  t h e  
p r o v i s i o n s  o f  A r t i c l e  I I ,  S e c t i o n  8 o f  t h e  C o n s t i t u t i o n .

T h i s  i n i t i a t i v e  m e a s u r e  e x p r e s s l y  a m e n d s  t h e  C o n s t i t u t i o n  b y  a m e n d i n g  a n d  
a d d i n g  s e c t i o n s  t h e r e t o ,  r e p e a l s  a n d  a d d s  s e c t i o n s  t o  t h e  C o d e  o f  C i v i l  
P r o c e d u r e ,  a d d s  a  s e c t i o n  t o  t h e  E v i d e n c e  C o d e ,  a m e n d s ,  r e p e a l s ,  a n d  a d d s  
s e c t i o n s  t o  t h e  P e n a l  C o d e .

PROPOSED LAW
SECTION 1 .  ( a )  We t h e  p e o p l e  o f  t h e  S t a t e  o f  C a l i f o r n i a  h e r e b y  f i n d  t h a t  t h e

r i g h t s  o f  c r i m e  v i c t i m s  a r e  t o o  o f t e n  i g n o r e d  b y  o u r  c o u r t s  a n d  b y  o u r  S t a t e  
L e g i s l a t u r e ,  t h a t  t h e  d e a t h  p e n a l t y  i s  a  d e t e r r e n t  t o  m u r d e r ,  a n d  t h a t  
c o m p r e h e n s i v e  r e f o r m s  a r e  n e e d e d  i n  o r d e r  t o  r e s t o r e  b a l a n c e  a n d  f a i r n e s s  t o  o u r  
c r i m i n a l  j u s t i c e  s y s t e m .

(b) I n  o r d e r  t o  a d d r e s s  t h e s e  c o n c e r n s  a n d  t o  a c c o m p l i s h  t h e s e  g o a l s ,  we t h e  
p e o p l e  f u r t h e r  f i n d  t h a t  i t  i s  n e c e s s a r y  t o  r e f o r m  t h e  l a w  a s  d e v e l o p e d  i n  
n u m e r o u s  C a l i f o r n i a  S u p r e m e  C o u r t  d e c i s i o n s  a n d  a s  s e t  f o r t h  i n  t h e  s t a t u t e s  o f  
t h i s  s t a t e .  T h e s e  d e c i s i o n s  a n d  s t a t u t e s  h a v e  u n n e c e s s a r i l y  e x p a n d e d  t h e  r i g h t s  
o f  a c c u s e d  c r i m i n a l s  f a r  b e y o n d  t h a t  w h i c h  i s  r e q u i r e d  b y  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n ,  t h e r e b y  u n n e c e s s a r i l y  a d d i n g  t o  t h e  c o s t s  o f  c r i m i n a l  c a s e s ,  a n d  
d i v e r t i n g  t h e  j u d i c i a l  p r o c e s s  f r o m  i t s  f u n c t i o n  a s  a  q u e s t  f o r  t r u t h .

( c)  T h e  g o a l s  o f  t h e  p e o p l e  i n  e n a c t i n g  t h i s  m e a s u r e  a r e  t o  r e s t o r e  b a l a n c e  t o
o u r  c r i m i n a l  j u s t i c e  s y s t e m ,  t o  c r e a t e  a  s y s t e m  i n  w h i c h  j u s t i c e  i s  s w i f t  a n d  
f a i r ,  a n d  t o  c r e a t e  a  s y s t e m  i n  w h i c h  v i o l e n t  c r i m i n a l s  r e c e i v e  j u s t  p u n i s h m e n t ,  
i n w h i c h  c r i m e  v i c t i m s  a n d  w i t n e s s e s  a r e  t r e a t e d  w i t h  c a r e  a n d  r e s p e c t ,  a n d  i n  
w h i c h  s o c i e t y  a s  a  w h o l e  c a n  b e  f r e e  f r o m  t v -2 f e a r  o f  c r i m e  i n  o u r  h o m e s ,  
n e i g h b o r h o o d s ,  a n d  s c h o o l s .

(d) W i t h  t h e s e  g o a l s  i n  m i n d ,  we t h e  p e o p l e  d o  h e r e b y  e n a c t  t h e  C r i m e  V i c t i m s  
J u s t i c e  R e f o r m  A c t .

CA CONST A r t .  1 ,  s  1 4 . x

SEC. 2 .  S e c t i o n  1 4 . 1  i s  a d d e d  t o  A r t i c l e  I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n ,  tD
r e a d :

« + S E C .  1 4 . 1 .  I f  a  f e l o n y  i s  p r o s e c u t e d  b y  i n d i c t m e n t ,  t h e r e  s h a l l  b e  no  
p o s t i n d i c t m e n t  p r e l i m i n a r y  h e a r i n g . +>>

CA CONST A r t .  1 ,  s  24

SEC. 3 .  S e c t i o n  24  o f  A r t i c l e  I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n  i s  a m e n d e d  t o  
r e a d :

SEC. 2 4 .  R i g h t s  g u a r a n t e e d  b y  t h i s  C o n s t i t u t i o n  a r e  n o t  d e p e n d e n t  on  t h o s e



g u a r a n t e e d  b y  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .
« + I n  c r i m i n a l  c a s e s  t h e  r i g h t s  o f  a  d e f e n d a n t  t o  e q u a l  p r o t e c t i o n  c f  t h e  l a v .  

t o  d u e  p r o c e s s  o f  l a w ,  t o  t h e  a s s i s t a n c e  o f  c o u n s e l ,  t o  b e  p e r s o n a l l y  p r e s e n t  
w i t h  c o u n s e l ,  t o  a  s p e e d y  a n d  p u b l i c  t r i a l ,  t o  c o m p e l  t h e  a t t e n d a n c e  o f  
w i t n e s s e s ,  t o  c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  h i m  o r  h e r ,  t o  b e  f r e e  f r o m  
u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s ,  t o  p r i v a c y ,  t o  n o t  b e  c o m p e l l e d  t o  b e  a  
w i t n e s s  a g a i n s t  h i m s e l f  o r  h e r s e l f ,  t o  n o t  b e  p l a c e d  t w i c e  i n  j e o p a r d y  f o r  t h e  
same  o f f e n s e ,  a n d  t o  n o t  s u f f e r  t h e  i m p o s i t i o n  o f  c r u e l  o r  u n u s u a l  p u n i s h m e n t : ,  
s h a l l  b e  c o n s t r u e d  b y  t h e  c o u r t s  o f  t h i s  s t a t e  i n  a m a n n e r  c o n s i s t e n t :  w i t h  t h e  
C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  T h i s  C o n s t i t u t i o n  s h a l l  n o t  b e  c o n s t r u e d  by  
t h e  c o u r t s  t o  a f f o r d  g r e a t e r  r i g h t s  t o  c r i m i n a l  d e f e n d a n t s  t h a n  t h o s e  a f f o r d e d  h 
t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s ,  n o r  s h a l l  i t  b e  c o n s t r u e d  t o  a f f o r d  
g r e a t e r  r i g h t s  t o  m i n o r s  i n  j u v e n i l e  p r o c e e d i n g s  o n  c r i m i n a l  c a u s e s  t h a n  t h o s e  
a f f o r d e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s . +>>

T h i s  d e c l a r a t i o n  o f  r i g h t s  may n o t  b e  c o n s t r u e d  t o  i m p a i r  o r  d e n y  o t h e r s  
r e t a i n e d  b y  t h e  p e o p l e .

CA CONST A r t .  1 ,  s  29

SEC. 4 .  S e c t i o n  29 i s  a d d e d  t o  A r t i c l e  I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n ,  t o  
r e a d :

SEC. 2 9 .  I n  a  c r i m i n a l  c a s e ,  t h e  p e o p l e  o f  t h e  S t a t e  o f  C a l i f o r n i a  h a v e  t h e  
r i g h t  t o  d u e  p r o c e s s  o f  l a w  a n d  t o  a  s p e e d y  a n d  p u b l i c  t r i a l .

CA CONST A r t .  1 ,  s  30

SEC. 5 .  S e c t i o n  30 i s  a d d e d  t o  A r t i c l e  I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n ,  t o  
r e a d :

SEC. 3 0 .  ( a )  T h i s  C o n s t i t u t i o n  s h a l l  n o t  b e  c o n s t r u e d  b y  t h e  c o u r t s  t o  p r o h i b i
t h e  j o i n i n g  o f  c r i m i n a l  c a s e s  a s  p r e s c r i b e d  b y  t h e  L e g i s l a t u r e  o r  b y  t h e  p e o p l e  
t h r o u g h  t h e  i n i t i a t i v e  p r o c e s s .

(b)  I n  o r d e r  t o  p r o t e c t  v i c t i m s  a n d  w i t n e s s e s  i n  c r i m i n a l  c a s e s ,  h e a r s a y  
e v i d e n c e  s h a l l  b e  a d m i s s i b l e  a t  p r e l i m i n a r y  h e a r i n g s ,  a s  p r e s c r i b e d  b y  t h e  
L e g i s l a t u r e  o r  b y  t h e  p e o p l e  t h r o u g h  t h e  i n i t i a t i v e  p r o c e s s .

(c)  I n  o r d e r  t o  p r o v i d e  f o r  f a i r  a n d  s p e e d y  t r i a l s ,  d i s c o v e r y  i n  c r i m i n a l  c a s e ,  
s h a l 1 b e  r e c i p r o c a l  i n  n a t u r e ,  a s  p r e s c r i b e d  b y  t h e  L e g i s l a t u r e  o r  b y  t h e  p e o p l e  
t h r o u g h  t h e  i n i t i a t i v e  p r o c e s s .

CA CIV PRO s  223 R e p e a l e d

bECTION 6 .  S e c t i o n  223  o f  t h e  Code  o f  C i v i l  P r o c e d u r e  i s  r e p e a l e d .
<<_* * * _ »

CA CIV PRO s  223

SEC. 7 .  S e c t i o n  223  i s  a d d e d  t o  t h e  C ode  o f  C i v i l  P r o c e d u r e ,  t o  r e a d :
2 2 3 .  I n  a  c r i m i n a l  c a s e ,  t h e  c o u r t  s h a l l  c o n d u c t  t h e  e x a m i n a t i o n  o f  p r o s p e c t i v e  

j u r o r s .  H o w e v e r ,  t h e  c o u r t  may p e r m i t  t h e  p a r t i e s ,  u p o n  a  s h o w i n g  o f  g o o d  c a u s e ,  
t o  s u p p l e m e n t  t h e  e x a m i n a t i o n  b y  s u c h  f u r t h e r  i n q u i r y  a s  i t  d e e m s  p r o p e r ,  o r  
s h a l l  i t s e l f  s u b m i t  t o  t h e  p r o s p e c t i v e  j u r o r s  u p o n  s u c h  a  s h o w i n g ,  s u c h  
a d d i t i o n a l  q u e s t i o n s  b y  t h e  p a r t i e s  a s  i t  d e e m s  p r o p e r .  V o ; r  d i r e  o f  a n y  
p r o s p e c t i v e  j u r o r s  s h a l l ,  w h e r e  p r a c t i c a b l e ,  o c c u r  i n  t h e  p  e s e n c e  o f  t h e  o t h e r  
j u r o r s  i n  a l l  c r i m i n a l  c a s e s ,  i n c l u d i n g  d e a t h  p e n a l t y  c a s e s .

E x a m i n a t i o n  o f  p r o s p e c t i v e  j u r o r s  s h a l l  b e  c o n d u c t e d  o n l y  i n  a i d  o f  t h e  
a x e r c i s e  o f  c h a l l e n g e s  f o r  c a u s e .

The  t r i a l  c o u r t ' s  e x e r c i s e  o f  i t s  d i s c r e t i o n  i n  t h e  m a n n e r  i n  w h i c h  v o i r  d i r e  
i s  c o n d u c t e d  s h a l l  n o t  c a u s e  a n y  c o n v i c t i o n  t o  b e  r e v e r s e d  u n l e s s  t h e  e x e r c i s e  o f  
: h a t  d i s c r e t i o n  h a s  r e s u l t e d  i n  a  m i s c a r r i a g e  o f  j u s t i c e ,  a s  s p e c i f i e d  i n  S e c t i o n



CA CIV PRO s  2 2 3 . 5  R e p e a l e d

SEC. 7 . 5 .  S e c t i o n  2 2 3 . 5  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e  i s  r e p e a l e d .
« _ *  * * - »

CA EVID s  1 2 0 3 . 1

SEC. 8 .  S e c t i o n  1 2 0 3 . 1  i s  a d d e d  t o  t h e  E v i d e n c e  C o d e ,  t o  r e a d :
1 2 0 3 . 1 .  S e c t i o n  1 2 0 3  i s  n o t  a p p l i c a b l e  i f  t h e  h e a r s a y  s t a t e m e n t  i s  o f f e r e d  a t

p r e l i m i n a r y  e x a m i n a t i o n ,  a s  p r o v i d e d  i n  S e c t i o n  872 o f  t h e  P e n a l  C o d e .

CA PENAL s  189

SEC. 9 .  S e c t i o n  1 8 9  o f  t h e  P e n a l  C ode  i s  a m e n d e d  t o  r e a d :
1 8 9 .  A l l  m u r d e r  w h i c h  i s  p e r p e t r a t e d  b y  m e a n s  o f  a  d e s t r u c t i v e  d e v i c e  o r

e x p l o s i v e ,  k n o w i n g  u s e  o f  a m m u n i t i o n  d e s i g n e d  p r i m a r i l y  t o  p e n e t r a t e  m e t a l  o r  
a r m o r ,  p o i s o n ,  l y i n g  i n  w a i t ,  t o r t u r e ,  o r  b y  a n y  o t h e r  k i n d  o f  w i l l f u l ,  
d e l i b e r a t e ,  a n d  p r e m e d i t a t e d  k i l l i n g ,  o r  w h i c h  i s  c o m m i t t e d  i n  t h e  p e r p e t r a t i o n  
o f ,  o r  a t t e m p t  t o  p e r p e t r a t e ,  a r s o n ,  r a p e ,  r o b b e r y ,  b u r g l a r y ,  m ayhem , <<+ 
k i d n a p p i n g ,  t r a i n  w r e c k i n g ,  + »  o r  a n y  a c t  p u n i s h a b l e  u n d e r  « - *  * * - »  < < + S e c t i o :  
2 8 6 ,  2 8 8 ,  2 8 8 a ,  o r  2 8 9 , + »  i s  m u r d e r  o f  t h e  f i r s t  d e g r e e ;  a n d  a l l  o t h e r  k i n d s  o:  
m u r d e r s  a r e  o f  t h e  s e c o n d  d e g r e e .

As u s e d  i n  t h i s  s e c t i o n ,  " d e s t r u c t i v e  d e v i c e "  s h a l l  m ea n  a n y  d e s t r u c t i v e  d e v i c e  
a s  d e f i n e d  i n  S e c t i o n  1 2 3 0 1 ,  a n d  " e x p l o s i v e "  s h a l l  m e a n  a n y  e x p l o s i v e  a s  d e f i n e d  
i n  S e c t i o n  12.000 o f  t h e  H e a l t h  a n d  S a f e t y  C o d e .

To p r o v e  t h e  k i l l i n g  w a s  " d e l i b e r a t e  a n d  p r e m e d i t a t e d ,  " i t  s h a l l  no t :  b e  
n e c e s s a r y  t o  p r o v e  t h e  d e f e n d a n t  m a t u r e l y  a n d  m e a n i n g f u l l y  r e f l e c t e d  u p o n  t h e  
g r a v i t y  o f  h i s  o r  a c t .

CA PENAL s  1 9 0 . 2
SEC. 1 0 .  S e c t i o n  1 9 0 . 2  o f  t h e  P e n a l  C o d e  i s  a m e n d e d  t o  r e a d :
1 9 0 . 2 .  ( a )  T h e  p e n a l t y  f o r  a  d e f e n d a n t  f o u n d  g u i l t y  o f  m u r d e r  i n  t h e  f i r s t

i e g r e e  s h a l l  b e  d e a t h  o r  c o n f i n e m e n t  i n  s t a t e  p r i s o n  f o r  a  t e r m  o f  l i f e  w i t h o u t
: h e  p o s s i b i l i t y  o f  p a r o l e  i n  a n y  c a s e  i n  w h i c h  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  
s p e c i a l  c i r c u m s t a n c e s  h a s  b e e n  « - *  * * - »  f o u n d  u n d e r  S e c t i o n  1 9 0 . 4 ,  t o  b e  t r u e :

(1) T h e  m u r d e r  w a s  i n t e n t i o n a l  a n d  c a r r i e d  o u t  f o r  f i n a n c i a l  g a i n .
(2)  T h e  d e f e n d a n t  w a s  p r e v i o u s l y  c o n v i c t e d  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e  o r  

s e c o n d  d e g r e e .  F o r  t h e  p u r p o s e  o f  t h i s  p a r a g r a p h  a n  o f f e n s e  c o m m i t t e d  i n  a n o t h e r  
j u r i s d i c t i o n  w h i c h  i f  c o m m i t t e d  i n  C a l i f o r n i a  w o u l d  b e  p u n i s h a b l e  a s  f i r s t  o r  
s e c o n d  d e g r e e  m u r d e r  s h a l l  b e  d e e m e d  m u r d e r  i n  t h e  f i r s t  o r  s e c o n d  d e g r e e .

(3)  T h e  d e f e n d a n t  h a s  i n  t h i s  p r o c e e d i n g  b e e n  c o n v i c t e d  o f  m o r e  t h a n  o n e  
j f f e n s e  o f  m u r d e r  i n  t h e  f i r s t  o r  s e c o n d  d e g r e e .

(4) T h e  m u r d e r  w a s  c o m m i t t e d  b y  m e a n s  o f  a  d e s t r u c t i v e  d e v i c e ,  bom b,  o r
e x p l o s i v e  p l a n t e d ,  h i d d e n  o r  c o n c e a l e d  i n  a n y  p l a c e ,  a r e a ,  d w e l l i n g ,  b u i l d i n g  o r  
s t r u c t u r e ,  a n d  t h e  d e f e n d a n t  knew  o r  r e a s o n a b l y  s h o u l d  h a v e  known t h a t  h i s  « + o r
. e r + »  a c t  o r  a c t s  w o u l d  c r e a t e  a  g r e a t  r i s k  o f  d e a t h  t o  a  hum an  b e i n g  o r  hum an
s e i n g s .

(5)  T h e  m u r d e r  w a s  c o m m i t t e d  f o r  t h e  p u r p o s e  o f  a v o i d i n g  o r  p r e v e n t i n g  a  l a w f u l  
i r r e s t  o r  t o  p e r f e c t ,  o r  a t t e m p t  t o  p e r f e c t  a n  e s c a p e  f r o m  l a w f u l  c u s t o d y .

(6) T h e  m u r d e r  w a s  c o m m i t t e d  b y  m e a n s  o f  a  d e s t r u c t i v e  d e v i c e ,  bomb,  o r  
■ x p l o s i v e  t h a t  t h e  d e f e n d a n t  m a i l e d  o r  d e l i v e r e d ,  a t t e m p t e d  t o  m a i l  o r  d e l i v e r ,
>r c a u s e  t o  b e  m a i l e d  o r  d e l i v e r e d  a n d  t h e  d e f e n d a n t  knew  o r  r e a s o n a b l y  s h o u l d  
lave  k now n  t h a t  h i s  « + o r  h e r + > >  a c t  o r  a c t s  w o u l d  c r e a t e  a  g r e a t  r i s k  o f  d e a t h
:o a  hum;. .1 b e i n g  o r  h u m a n  b e i n g s .

(7) T h e  v i c t i m  w a s  a  p e a c e  o f f i c e r  a s  d e f i n e d  i n  S e c t i o n  8 3 0 . 1 ,  8 3 0 . 2 ,  8 3 0 . 3 ,  
3 0 . 3 1 ,  8 3 0 . 3 5 ,  8 3 0 . 3 6 ,  8 3 0 . 4 ,  8 3 0 . 5 ,  8 3 0 . 5 a ,  8 3 0 . 6 ,  8 3 0 . 1 0 ,  8 3 0 . 1 1  o r  8 3 0 . 1 2 ,

1 3  o f  A r t i c l e  V I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n .  * '



who,  w h i l e  e n g a g e d  i n  t h e  c o u r s e  o f  t h e  p e r f o r m a n c e ' o f  h i s  « + o r  h e r - > >  d u t i e s  
w as  i n t e n t i o n a l l y  k i l l e d ,  a n d  s u c h  d e f e n d a n t  k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k r . f .  
t h a t  s u c h  v i c t i m  w a s  a  p e a c e  o f f i c e r  e n g a g e d  i n  t h e  p e r f o r m a n c e  o f  h i s  « - o r  
h e r + »  d u t i e s ;  o r  t h e  v i c t i m  w a s  a  p e a c e  o f f i c e r  a s  d e f i n e d  i n  t h e  a b o v e  
e n u m e r a t e d  s e c t i o n s  o f  t h e  P e n a l  C o d e ,  o r  a  f o r m e r  p e a c e  o f f i c e r  u n d e r  a n y  c f  
s u c h  s e c t i o n s ,  a n d  w a s  i n t e n t i o n a l l y  k i l l e d  i n  r e t a l i a t i o n  f o r  t h e  p e r f o r m a n c e  . 
h i s  < < + o r  h e r + > >  o f f i c i a l  d u t i e s .

(8 )  T h e  v i c t i m  w a s  a  f e d e r a l  l a w  e n f o r c e m e n t  o f f i c e r  o r  a g e n t ,  who ,  w h i l e  
e n g a g e d  i n  t h e  c o u r s e  o f  t h e  p e r f o r m a n c e  o f  h i s  « + o r  h e r + > >  d u t i e s  w as  
i n t e n t i o n a l l y  k i l l e d ,  a n d  s u c h  d e f e n d a n t  k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k now n  
t h a t  s u c h  v i c t i m  w a s  a  f e d e r a l  l a w  e n f o r c e m e n t  o f f i c e r  o r  a g e n t ,  e n g a g e d  i n  t h e  
p e r f o r m a n c e  o f  h i s  « + o r  h e r + > >  d u t i e s ;  o r  t h e  v i c t i m  w a s  a  f e d e r a l  l a w  
e n f o r c e m e n t  o f f i c e r  o r  a g e n t ,  a n d  w a s  i n t e n t i o n a l l y  k i l l e d  i n  r e t a l i a t i o n  f o r  t h  
p e r f o r m a n c e  o f  h i s  « + o r  h e r + > >  o f f i c i a l  d u t i e s .

(9)  T h e  v i c t i m  w a s  a  f i r e m a n  a s  d e f i n e d  i n  S e c t i o n  2 4 5 . 1 ,  who w h i l e  e n g a g e d  i r.  
t h e  c o u r s e  o f  t h e  p e r f o r m a n c e  o f  h i s  « + o r  h e r + > >  d u t i e s  w a s  i n t e n t i o n a l l y  
k i l l e d ,  a n d  s u c h  d e f e n d a n t  k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k n o w n  t h a t  s u c h  v i c t i m  
was  a  f i r e m a n  e n g a g e d  i n  t h e  p e r f o r m a n c e  o f  h i s  < < + o r  h e r + > >  d u t i e s .

(10 )  T h e  v i c t i m  w a s  a  w i t n e s s  t o  a  c r i m e  who w a s  i n t e n t i o n a l l y  k i l l e d  f o r  t h e  
p u r p o s e  o f  p r e v e n t i n g  h i s  « + o r  h e r + > >  t e s t i m o n y  i n  a n y  c r i m i n a l  « + o r  
j u v e n i l e + > >  p r o c e e d i n g ,  a n d  t h e  k i l l i n g  w a s  n o t  c o m m i t t e d  d u r i n g  t h e  c o m m i s s i o n ,  
o r  a t t e m p t e d  c o m m i s s i o n  < < - *  * * - > >  « + o f + »  t h e  c r i m e  t o  w h i c h  h e  « + o r  s h e + > >  
was a  w i t n e s s ;  o r  t h e  v i c t i m  w as  a  w i t n e s s  t o  a  c r i m e  a n d  w a s  i n t e n t i o n a l l y  
k i l l e d  i n  r e t a l i a t i o n  f o r  h i s  « + o r  h e r + »  t e s t i m o n y  i n  a n y  c r i m i n a l  « + o r  
j u v e n i l e + > >  p r o c e e d i n g .  « ,+As u s e d  i n  t h i s  p a r a g r a r h ,  " j u v e n i l e  p r o c e e d i n g "  
m ea ns  a  p r o c e e d i n g  b r o u g h t  p u r s u a n t  t o  S e c t i o n  602  o r  707  o f  t h e  W e l f a r e  a n d  
I n s t i t u t i o n s  C o d e . + > >

(1 1)  T h e  v i c t i m  w a s  a  p r o s e c u t o r  o r  a s s i s t a n t  p r o s e c u t o r  o r  a  f o r m e r  p r o s e c u t o :  
o r  a s s i s t a n t  p r o s e c u t o r  o f  a n y  l o c a l  o r  s t a t e  p r o s e c u t o r ' s  o f f i c e  i n  t h i s  s t a t e  
o r  a n y  o t h e r  s t a t e ,  o r  a  f e d e r a l  p r o s e c u t o r ' s  o f f i c e  a n d  t h e  m u r d e r  w a s  
« + i n t e n t i o n a l l y + > >  c a r r i e d  o u t  i n  r e t a l i a t i o n  f o r  o r  t o  p r e v e n t  t h e  p e r f o r m a n c e  
o f  t h e  v i c t i m ' s  o f f i c i a l  d u t i e s .

(12 )  T h e  v i c t i m  w a s  a  j u d g e  o r  f o r m e r  j u d g e  o f  a n y  c o u r t  o f  r e c o r d  i n  t h e  
l o c a l ,  s t a t e  o r  f e d e r a l  s y s t e m  i n  t h e  S t a t e  o f  C a l i f o r n i a  o r  i n  a n y  o t h e r  s t a t e  
o f  t h e  U n i t e d  S t a t e s  a n d  t h e  m u r d e r  w as  < < + i n t e n t i o n a l l y + > >  c a r r i e d  o u t  i n  
r e t a l i a t i o n  f o r  o r  t o  p r e v e n t  t h e  p e r f o r m a n c e  o f  t h e  v i c t i m ' s  o f f i c i a .  d u t i e s .

(1 3 )  T h e  v i c t i m  w a s  a n  e l e c t e d  o r  a p p o i n t e d  o f f i c i a l  o r  f o r m e r  o f f i c i a l  o f  t h e  
c<— * * * - > >  < < + f e d e r a l  g o v e r n m e n t + > > , a  l o c a l  o r  < < - *  * *■->> «  + s t a t e + »  
g o v e r n m e n t  o f  C a l i f o r n i a ,  o r  o f  a n y  l o c a l  o r  s t a t e  g o v e r n m e n t  o f  a n y  o t h e r  s t a t e  
i n  t h e  U n i t e d  S t a t e s  a n d  t h e  k i l l i n g  w a s  i n t e n t i o n a l l y  c a r r i e d  o u t  i n  r e t a l i a t i o n  
f o r  o r  t o  p r e v e n t  t h e  p e r f o r m a n c e  o f  t h e  v i c t i m ' s  o f f i c i a l  d u t i e s .

(1 4 )  T h e  m u r d e r  w a s  e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l ,  m a n i f e s t i n g  
e x c e p t i o n a l  d e p r a v i t y  < < - *  * * - > > < < + .  As+>> u t i l i z e d  i n  t h i s  s e c t i o n ,  t h e  p h r a s e  
e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  o r  c r u e l  m a n i f e s t i n g  e x c e p t i o n a l  d e p r a v i t y  m e a n s  a 
c o n s c i e n c e l e s s ,  o r  p i t i l e s s  c r i m e  w h i c h  i s  u n n e c e s s a r i l y  t o r t u r o u s  t o  t h e  v i c t i m .

(15 )  T h e  d e f e n d a n t  i n t e n t i o n a l l y  k i l l e d  t h e  v i c t i m  w h i l e  l y i n g  i n  w a i t .
(16 )  T h e  v i c t i m  w a s  i n t e n t i o n a l l y  k i l l e d  b e c a u s e  o f  h i s  « + o r  h e r + > >  r a c e ,  

c o l o r ,  r e l i g i o n ,  n a t i o n a l i t y  o r  c o u n t r y  o f  o r i g i n .
(17 )  T h e  m u r d e r  w a s  c o m m i t t e d  w h i l e  t h e  d e f e n d a n t  was  e n g a g e d  i n  o r  w as  a n  

a c c o m p l i c e ^ i n ^ t h e  c o m m i s s i o n  o f ,  a t t e m p t e d  c o m m i s s i o n  o f ,  o r  t h e  i m m e d i a t e  f l i g h t  
a f t e r  c o m m i t t i n g  o r  a t t e m p t i n g  t o  c o m m i t  t h e  f o l l o w i n g  f e l o n i e s :

( i )  R o b b e r y  i n  v i o l a t i o n  o f  S e c t i o n  211  o r  2 1 2 . 5 .
( i i )  K i d n a p p i n g  i n  v i o l a t i o n  o f  < < - *  * * - > >  « + S e c t i o n + »  207  < < - *  * * - > >  

: < + o r + »  2 0 9 .
( i i i )  R a p e  i n  v i o l a t i o n  o f  S e c t i o n  2 6 1 .
( i v )  S odom y i n  v i o l a t i o n  o f  S e c t i o n  2 8 6 .
(v)  T h e  p e r f o r m a n c e  o f  a  l e w d  o r  l a s c i v i o u s  a c t  u p o n  p e r s o n  o f  a  c h i l d  u n d e r

:h e  a g e  o f  14 i n  v i o l a t i o n  o f  S e c t i o n  2 8 8 .



( v i )  O r a l  c o p u l a t i o n  i n  v i o l a t i o n  o f  S e c t i o n  2 8 8 a . -
( v i i )  B u r g l a r y  i n  t h e  f i r s t  o r  s e c o n d  d e g r e e  i n  v i o l a t i o n  o f  S e c t i o n  4 6 0 .
( v i i i )  A r s o n  i n  v i o l a t i o n  o f  « + s u b d i v i s i o n  (b)  o f + »  S e c t i o n  < < - *  * * -> >  

« + 4 5 1 + » .
( i x )  T r a i n  w r e c k i n g  i n  v i o l a t i o n  o f  S e c t i o n  2 1 9 .

< < + ( x )  Mayhem i n  v i o l a t i o n  o f  S e c t i o n  2 0 3 . + > >
« + ( x i )  R a p e  b y  i n s t r u m e n t  i n  v i o l a t i o n  o f  S e c t i o n  2 8 9 . + > >
(18)  T h e  m u r d e r  w as  i n t e n t i o n a l  a n d  i n v o l v e d  t h e  i n f l i c t i o n  o f  t o r t u r e .  < < - ’ 

* - »
(19 )  T h e  d e f e n d a n t  i n t e n t i o n a l l y  k i l l e d  t h e  v i c t i m  b y  t h e  a d m i n i s t r a t i o n  o f  

p o i s o n .
(b)  < < - *  * * -> >  < < + U n l e s s  a n  i n t e n t  t o  k i l l  i s  s p e c i f i c a l l y  r e q u i r e d  u n d e r  

s u b d i v i s i o n  (a )  f o r  a  s p e c i a l  c i r c u m s t a n c e  e n u m e r a t e d  t h e r e i n ,  a n  a c t u a l  k i l l e r  
a s  t o  whom s u c h  s p e c i a l  c i r c u m s t a n c e  h a s  b e e n  f o u n d  t o  b e  t r u e  u n d e r  S e c t i o n
1 9 0 . 4  n e e d  n o t  h a v e  h a d  a n y  i n t e n t  t o  k i l l  a t  t h e  t i m e  o f  t h e  c o m m i s s i o n  o f  t h e  
o f f e n s e  w h i c h  i s  t h e  b a s i s  o f  t h e  s p e c i a l  c i r c u m s t a n c e  i n  o r d e r  t o  s u f f e r  d e a t h  
o r  c o n f i n e m e n t  i n  s t a t e  p r i s o n  f o r  a  t e r m  o f  l i f e  w i t h o u t  t h e  p o s s i b i l i t y  o f  
p a r o l e .  + »

« + ( c )  E v e r y  p e r s o n  n o t  t h e  a c t u a l  k i l l e r  who,  w i t h  t h e  i n t e n t  t o  k i l l ,  a i d s ,  
a b e t s ,  c o u n s e l s ,  c o m m a n d s ,  i n d u c e s ,  s o l i c i t s ,  r e q u e s t s ,  o r  a s s i s t s  a n y  a c t o r  i n  
t h e  c o m m i s s i o n  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e  s h a l l  s u f f e r  d e a t h  o r  c o n f i n e m e n t  i  
s t a t e  p r i s o n  f o r  a  t e r m  o f  l i f e  w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e ,  i n  a n y  c a s e  i  
w h i c h  o n e  o r  m o r e  o f  t h e  s p e c i a l  c i r c u m s t a n c e s  e n u m e r a t e d  i n  s u b d i v i s i o n  ( a )  o f  
t h i s  s e c t i o n  h a s  b e e n  f o u n d  t o  b e  t r u e  u n d e r  S e c t i o n  1 9 0 . 4 . + > >

« + ( d )  N o t w i t h s t a n d i n g  s u b d i v i s i o n  ( c ) , e v e r y  p e r s o n  n o t  t h e  a c t u a l  k i l l e r ,  
who,  w i t h  r e c k l e s s  i n d i f f e r e n c e  t o  hum an  l i f e  a n d  a s  a  m a j o r  p a r t i c i p a n t ,  a i d s ,  
a b e t s ,  c o u n s e l s ,  c o m m a n d s ,  i n d u c e s ,  s o l i c i t s ,  r e q u e s t s ,  o r  a s s i s t s  i n  t h e  
c o m m i s s i o n  o f  a  f e l o n y  e n u m e r a t e d  i n  p a r a g r a p h  (17 )  o f  s u b d i v i s i o n  ( a ) ,  w h i c h  
f e l o n y  r e s u l t s  i n  t h e  d e a t h  o f  som e  p e r s o n  o r  p e r s o n s ,  who i s  f o u n d  g u i l t y  o f  
m u r d e r  i n  t h e  f i r s t  d e g r e e  t h e r e f o r ,  s h a l l  s u f f e r  d e a t h  o r  c o n f i n e m e n t  i n  s t a t e  
p r i s o n  f o r  l i f e  w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e ,  i n  a n y  c a s e  i n  w h i c h  a  s p e c i a .  
c i r c u m s t a n c e  e n u m e r a t e d  i n  p a r a g r a p h  (17 )  o f  s u b d i v i s i o n  ( a )  o f  t h i s  s e c t i o n  h a s  
b e e n  f o u n d  t o  b e  t r u e  u n d e r  S e c t i o n  1 9 0 . 4 . + »

< < + ( e ) + »  The  p e n a l t y  s h a l l  b e  d e t e r m i n e d  a s  p r o v i d e d  i n  S e c t i o n s  1 9 0 . 1 ,  1 9 0 . 2
1 9 0 . 3 ,  1 9 0 . 4 ,  a n d  1 9 0 . 5 .

CA PENAL s  1 9 0 . 4 1  

SEC. 1 1 .  S e c t i o n  1 9 0 . 4 1  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
1 9 0 . 4 1 .  N o t w i t h s t a n d i n g  S e c t i o n  1 9 0 . 4  o r  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  t h e  c o r p u s  

d e l i c t i  o f  a  f e l o n y - b a s e d  s p e c i a l  c i r c u m s t a n c e  e n u m e r a t e d  i n  p a r a g r a p h  ( 1 7 )  o f  
s u b d i v i s i o n  ( a )  o f  S e c t i o n  1 9 0 . 2  n e e d  n o t  b e  p r o v e d  i n d e p e n d e n t l y  o f  a  
d e f e n d a n t ' s  e x t r a j u d i c i a l  s t a t e m e n t .

CA PENAL s  1 9 0 . 5  

SEC. 1 2 .  S e c t i o n  1 9 0 . 5  o f  t h e  P e n a l  Code  i s  a m e n d e d  t o  r e a d :
1 9 0 . 5 .  « + ( a ) + > >  N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  t h e  d e a t h  p e n a l t y  

s h a l l  n o t  b e  i m p o s e d  u p o n  a n y  p e r s o n  who i s  u n d e r  t h e  a g e  o f  18 a t  t h e  t i m e  o f  
she  c o m m i s s i o n  o f  t h e  c r i m e .  T h e  b u r d e n  o f  p r o o f  a s  t o  t h e  a g e  o f  s u c h  p e r s o n  
s h a l l  b e  u p o n  t h e  d e f e n d a n t .

< < + ( b )  T h e  p e n a l t y  f o r  a  d e f e n d a n t  f o u n d  g u i l t y  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e ,
. n  a n y  c a s e  i n  w h i c h  o n e  o r  m o r e  s p e c i a l  c i r c u m s t a n c e s  e n u m e r a t e d  i n  S e c t i o n  
. 9 0 . 2  o r  1 9 0 . 2 5  h a s  b e e n  f o u n d  t o  b e  t r u e  u n d e r  S e c t i o n  1 9 0 . 4 ,  who w a s  16 y e a r s  
pf a g e  o r  o l d e r  a n d  u n d e r  t h e  a g e  o f  18 y e a r s  a t  t h e  t i m e  o f  t h e  c o m m i s s i o n  o f  
she c r i m e ,  s h a l l  b e  c o n f i n e m e n t  i n  t h e  s t a t e  p r i s o n  f o r  l i f e  w i t h o u t  t h e  
p o s s i b i l i t y  o f  p a r o l e  o r ,  a t  t h e  d i s c r e t i o n  o f  t h e  c o u r t ,  25 y e a r s  t o  l i f e . + > >  

< < + ( c )  T h e  t r i e r  o f  f a c t  s h a l l  d e t e r m i n e  t h e  e x i s t e n c e  o f  a n y  s p e c i a l



c i r c u m s t a n c e  p u r s u a n t  t o  t h e  p r o c e d u r e  s e t  f o r t h  i n - S e c t i o n  1 9 0 . 4 . + > >

CA PENAL s  2 0 6

SEC. 1 3 .  S e c t i o n  2 0 6  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
2 0 6 .  E v e r y  p e r s o n  w h o ,  w i t h  t h e  i n t e n t  t o  c a u s e  c r u e l  o r  e x t r e m e  p a i n  a n d  

s u f f e r i n g  f o r  t h e  p u r p o s e  o f  r e v e n g e ,  e x t o r t i o n ,  p e r s u a s i o n ,  o r  f o r  a n y  s a d i s t : ,  
p u r p o s e ,  i n f l i c t s  g r e a t  b o d i l y  i n j u r y  a s  d e f i n e d  i n  S e c t i o n  1 2 0 2 2 . 7  u p o n  t h e  
p e r s o n  o f  a n o t h e r ,  i s  g u i l t y  o f  t o r t u r e .

T h e  c r i m e  o f  t o r t u r e  d o e s  n o t  r e q u i r e  a n y  p r o o f  t h a t  t h e  v i c t i m  s u f f e r e d  p a i n

CA PENAL s  2 0 6 . 1

SEC. 1 4 .  S e c t i o n  2 0 6 . 1  i s  a d d e d  t o  P e n a l  C o d e ,  t o  r e a d :
2 0 6 . 1 .  T o r t u r e  i s  p u n i s h a b l e  b y  i m p r i s o n m e n t  i n  t h e  s t a t e  p r i s o n  f o r  a  t e r m  o:  

l i f e .

CA PENAL s  859

SEC. 1 5 .  S e c t i o n  859  o f  t h e  P e n a l  C ode  i s  a m e n d e d  t o  r e a d :
8 5 9 .  When t h e  d e f e n d a n t  i s  c h a r g e d  w i t h  t h e  c o m m i s s i o n  o f  a  p u b l i c  o f f e n s e  ove  

w h i c h  t h e  s u p e r i o r  c o u r t  h a s  o r i g i n a l  j u r i s d i c t i o n ,  b y  a  w r i t t e n  c o m p l a i n t  
s u b s c r i b e d  u n d e r  o a t h  a n d  o n  f i l e  i n  a  c o u r t  w i t h i n  t h e  c o u n t y  i n  w h i c h  t h e  
p u b l i c  o f f e n s e  i s  t r i a b l e ,  h e  o r  s h e  s h a l l ,  w i t h o u t  u n n e c e s s a r y  d e l a y ,  b e  t a k e n  
b e f o r e  a  m a g i s t r a t e  o f  t h e  c o u r t  i n  w h i c h  t h e  c o m p l a i n t  i s  o n  f i l e .  The  
m a g i s t r a t e  s h a l l  i m m e d i a t e l y  d e l i v e r  t o  t h e  d e f e n d a n t  a  c o p y  o f  t h e  c o m p l a i n t ,  
i n f o r m  t h e  d e f e n d a n t  t h a t  h e  o r  s h e  h a s  t h e  r i g h t  t o  h a v e  t h e  a s s i s t a n c e  o f  
c o u n s e l ,  a s k  t h e  d e f e n d a n t  i f  h e  o r  s h e  d e s i r e s  t h e  a s s i s t a n c e  o f  c o u n s e l ,  a n d  
a l l o w  t h e  d e f e n d a n t  r e a s o n a b l e  t i m e  t o  s e n d  f o r  c o u n s e l .  H o w e v e r ,  i n  a  c a p i t a l  
c a s e ,  t h e  c o u r t  s h a l l  i n f o r m  t h e  d e f e n d a n t  t h a t  t h e  d e f e n d a n t  m u s t  b e  r e p r e s e n t e  
i n  c o u r t  b y  c o u n s e l  a t  a l l  s t a g e s  o f  t h e  p r e l i m i n a r y  a n d  t r i a l  p r o c e e d i n g s  a n d  
t h a t  t h e  r e p r e s e n t a t i o n  w i l l  b e  a t  t h e  d e f e n d a n t ' s  e x p e n s e  i f  t h e  d e f e n d a n t  i s  
a b l e  t o  e m p l o y  c o u n s e l  o r  a t  p u b l i c  e x p e n s e  i f  h e  o r  s h e  i s  u n a b l e  t o  e m p l o y  
c o u n s e l ,  i n q u i r e  o f  h i m  o r  h e r  w h e t h e r  h e  o r  s h e  i s  a b l e  t o  e m p l o y  c o u n s e l  a n d ,  
i f  s o ,  w h e t h e r  t h e  d e f e n d a n t  d e s i r e s  t o  e m p l o y  c o u n s e l  o f  t h e  d e f e n d a n t ' s  c h o i c e  
c r  t o  h a v e  c o u n s e l  a s s i g n e d  f o r  h i m  o r  h e r ,  a n d  a l l o w  t h e  d e f e n d a n t  a  r e a s o n a b l e  
t i m e  t o  s e n d  f o r  h i s  o r  h e r  c h o s e n  o r  a s s i g n e d  c o u n s e l .  T h e  m a g i s t r a t e  m u s t ,  upo:  
t h e  r e q u e s t  o f  t h e  d e f e n d a n t ,  r e q u i r e  a  p e a c e  o f f i c e r  t o  t a k e  a  m e s s a g e  t o  a n y  
c o u n s e l  whom t h e  d e f e n d a n t  may  n a m e ,  i n  t h e  j u d i c i a l  d i s t r i c t  i n  w h i c h  t h e  c o u r t  
i s  s i t u a t e d .  T h e  o f f i c e r  s h a l l ,  w i t h o u t  d e l a y  a n d  w i t h o u t  a  f e e ,  p e r f o r m  t h a t  
d u t y .  I f  t h e  d e f e n d a n t  d e s i r e s  a n d  i s  u n a b l e  t o  e m p l o y  c o u n s e l ,  t h e  c o u r t  s h a l l  
a s s i g n  c o u n s e l  t o  d e f e n d  h i m  o r  h e r ;  i n  a  c a p i t a l  c a s e ,  i f  t h e  d e f e n d a n t  i s  a b l t  
; o  e m p l o y  c o u n s e l  a n d  e i t h e r  r e f u s e s  t o  e m p l o y  c o u n s e l  o r  a p p e a r s  w i t h o u t  c o u n s e l  
a f t e r  h a v i n g  h a d  a  r e a s o n a b l e  t i m e  t o  e m p l o y  c o u n s e l ,  t h e  c o u r t  s h a l l  a s s i g n  
c o u n s e l  t o  d e f e n d  h i m  o r  h e r .  I f  i t  a p p e a r s  t h a t  t h e  d e f e n d a n t  may b e  a  m i n o r ,  
; h e  m a g i s t r a t e  s h a l l  a s c e r t a i n  w h e t h e r  t h a t  i s  t h e  c a s e ,  a n d  i f  t h e  m a g i s t r a t e  
c o n c l u d e s  t h a t  i t  i s  p r o b a b l e  t h a t  t h e  d e f e n d a n t  i s  a  m i n o r ,  h e  o r  s h e  s h a l l  
i m m e d i a t e l y  e i t h e r  n o t i f y  t h e  p a r e n t  o r  g u a r d i a n  o f  t h e  m i n o r ,  b y  t e l e p h o n e  o r  
n e s s e n g e r ,  o f  t h e  a r r e s t ,  o r  a p p o i n t  c o u n s e l  t o  r e p r e s e n t  t h e  m i n o r .  < < - *  * * -> :

CA PENAL s  866

SEC. 1 6 .  S e c t i o n  866  o f  t h e  P e n a l  Code  i s  a m e n d e d  t o  r e a d :
8 6 6 .  < < + ( a ) + > >  When t h e  e x a m i n a t i o n  o f  w i t n e s s e s  o n  t h e  p a r t  o f  t h e  p e o p l e  i s  

: l o s e d ,  a n y  « - *  * * - > >  < < + w i t n e s s + > >  t h e  d e f e n d a n t  may  p r o d u c e  < < - *  * * ->>  
:<+ sha l l - i ->>  b e  s w o r n  a n d  e x a m i n e d .

« + U p o n  t h e  r e q u e s t  o f  t h e  p r o s e c u t i n g  a t t o r n e y ,  t h e  m a g i s t r a t e  s h a l l  r e q u i r e  
in o f f e r  o f  p r o o f  f r o m  t h e  d e f e n s e  a s  t o  t h e  t e s t i m o n y  e x p e c t e d  f r o m  t h e  w i t n e s s .



The m a g i s t r a t e  s h a l l  n o t  p e r m i t  t h e  t e s t i m o n y  o f  a n y  d e f e n s e  w i t n e s s  u n l e s s  t h e  
o f f e r  o f  p r o o f  d i s c l o s e s  t o  t h e  s a t i s f a c t i o n  o f  t h e  m a g i s t r a t e ,  i n  h i s  c r  h e r  
s o u n d  d i s c r e t i o n ,  t h a t  t h e  t e s t i m o n y  o f  t h a t  w i t n e s s ,  i f  b e l i e v e d ,  w o u l d  b e  
r e a s o n a b l y  l i k e l y  t o  e s t a b l i s h  a n  a f f i r m a t i v e  d e f e n s e ,  n e g a t e  ar.  e l e m e n t  c f  a 
c r i m e  c h a r g e d ,  o r  i m p e a c h  t h e  t e s t i m o n y  o f  a  p r o s e c u t i o n  w i t n e s s  o r  t h e  s t a t e r . e :  
o f  a  d e c l a r a n t  t e s t i f i e d  t o  b y  a  p r o s e c u t i o n  w i t n e s s . +>>

< < + ( b )  I t  i s  t h e  p u r p o s e  o f  a  p r e l i m i n a r y  e x a m i n a t i o n  t o  e s t a b l i s h  w h e t h e r  
t h e r e  e x i s t s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  d e f e n d a n t  h a s  c o m m i t t e d  a  f e l  c ry  
The e x a m i n a t i o n  s h a l l  n o t  b e  u s e d  f o r  p u r p o s e s  o f  d i s c o v e r y * . *>>

< < + ( c )  T h i s  s e c t i o n  s h a l l  n o t  b e  c o n s t r u e d  t o  c o m p e l  o r  a u t h o r i z e  t h e  t a k i n g  c 
d e p o s i t i o n s  o f  w i t n e s s e s . + »

CA PENAL s  8 7 1 . 6

SEC. 1 7 .  S e c t i o n  3 7 1 . 5  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
8 7 1 . 6 .  I f  i n  a  f e l o n y  c a s e  t h e  m a g i s t r a t e  s e t s  t h e  p r e l i m i n a r y  e x a m i n a t i o n  

b e y o n d  t h e  t i m e  s p e c i f i e d  i n  S e c t i o n  8 5 9 b ,  i n  v i o l a t i o n  o f  S e c t i o n  8 5 9 b ,  o r  
c o n t i n u e s  t h e  p r e l i m i n a r y  h e a r i n g  w i t h o u t  g o o d  c a u s e  a n d  g o o d  c a u s e  i s  r e q u i r e d  
b y  l a w  f o r  s u c h  a  c o n t i n u a n c e ,  t h e  p e o p l e  o r  t h e  d e f e n d a n t  may  f i l e  a  p e t i t i o n  
f o r  w r i t  o f  m a n d a t e  o r  p r o h i b i t i o n  i n  t h e  s u p e r i o r  c o u r t  s e e k i n g  i m m e d i a t e  
a p p e l l a t e  r e v i e w  o f  t h e  r u l i n g  s e t t i n g  t h e  h e a r i n g  o r  g r a n t i n g  t h e  c o n t i n u a n c e .  
S u c h  a  p e t i t i o n  s h a l l  h a v e  p r e c e d e n c e  o v e r  a l l  o t h e r  c a s e s  i n  t h e  c o u r t  t o  w h i c h  
t h e  p e t i t i o n  i s  a s s i g n e d .  I f  t h e  s u p e r i o r  c o u r t  g r a n t s  a  p e r e m p t o r y  w r i t ,  i t  
s h a l l  i s s u e  t h e  w r i t  a n d  a  r e m i t t i t u r  t h r e e  c o u r t  d a y s  a f t e r  i t s  d e c i s i o n  b e c o m e ,  
f i n a l  a s  t o  t h e  c o u r t  i f  t h i s  a c t i o n  i s  n e c e s s a r y  t o  p r e v e n t  m o o t n e s s  o r  t o  
p r e v e n t  f r u s t r a t i o n  o f  t h e  r e l i e f  g r a n t e d ,  n o t w i t h s t a n d i n g  t h e  r i g h t s  o f  t h e  
p a r t i e s  t o  s e e k  r e v i e w  i n  a  c o u r t  o f  a p p e a l .  When t h e  s u p e r i o r  c o u r t  i s s u e s  t h e  
w r i t  a n d  r e m i t t i t u r  a s  p r o v i d e d  i n  t h i s  s e c t i o n ,  t h e  w r i t  s h a l l  command t h e  
m a g i s t r a t e  t o  p r o c e e d  w i t h  t h e  p r e l i m i n a r y  h e a r i n g  w i t h o u t  f u r t h e r  d e l a y ,  o t h e r  
t h a n  t h a t  r e a s o n a b l y  n e c e s s a r y  f o r  t h e  p a r t i e s  t o  o b t a i n  t h e  a t t e n d a n c e  o f  t h e i r  
w i t n e s s e s .

The c o u r t  o f  a p p e a l  may s t a y  o r  r e c a l l  t h e  i s s u a n c e  o f  t h e  w r i t  a n d  r e m i t t i t u r .
The f a i l u r e  o f  t h e  c o u r t  o f  a p p e a l  t o  s t a y  o r  r e c a l l  t h e  i s s u a n c e  o f  t h e  w r i t  anc
r e m i t t i t u r  s h a l l  n o t  d e p r i v e  t h e  p a r t i e s  o f  a n y  r i g h t  t h e y  w o u l d  o t h e r w i s e  h a v e  
t o  a p p e l l a t e  r e v i e w  o r  e x t r a o r d i n a r y  r e l i e f .

CA PENAL s 872

SEC. 1 8 .  S e c t i o n  872  o f  t h e  P e n a l  Code  i s  a m e n d e d  t o  r e a d :
8 7 2 .  (a)  I f ,  h o w e v e r ,  i t  a p p e a r s  f r o m  t h e  e x a m i n a t i o n  t h a t  a  p u b l i c  o f f e n s e  h a s  

oeen c o m m i t t e d ,  a n d  t h e r e  i s  s u f f i c i e n t  c a u s e  t o  b e l i e v e  < < + t h a t + > >  t h e  d e f e n d a n t  
c < + is+ >>  g u i l t y  « - *  * * - > > ,  t h e  m a g i s t r a t e  « - *  * * ->>  < < + s h a l l + > >  m ake  o r  
i n d o r s e  o n  t h e  c o m p l a i n t  a n  o r d e r ,  s i g n e d  b y  h i m  < < + o r  h e r - > > , t o  t h e  f o l l o w i n a  
s t r e e t :  " I t  a p p e a r i n g  t o  me t h a t  t h e  o t f e n s e  i n  t h e  w i t h i n  c o m p l a i n t  m e n t i o n e d
o r  a n y  o f f e n s e ,  a c c o r d i n g  t o  t h e  f a c t ,  s t a t i n g  g e n e r a l l y  t h e  n a t u r e  t h e r e o f ) ,

: a s  b e e n  c o m m i t t e d ,  a n d  t h a t  t h e r e  i s  s u f f i c i e n t  c a u s e  t o  b e l i e v e  < < + t h a t + > >  t h e  
/ i t h i n  n a m e d  A . B . «  + i s + > >  g u i l t y  < < -*  * * - > > ,  I  o r d e r  t h a t  h e  « - o r  s h e + > >  b e  
l e l d  t o  a n s w e r  t o  t h e  s a m e . "

<<_* * *->>
(b) N o t w i t h s t a n d i n g  S e c t i o n  1200  o f  t h e  E v i d e n c e  C o d e ,  t h e  f i n d i n g  o f  p r o b a b l e  

: a u s e  may b e  b a s e d  i n  w h o l e  o r  i n  p a r t  u p o n  t h e  s w o r n  t e s t i m o n y  o f  a  l a w  
e n f o r c e m e n t  o f f i c e r  r e l a t i n g  t h e  s t a t e m e n t s  o f  d e c l a r a n t s  m ade  o u t  o f  c o u r t
>f f  e r e d  f o r  t h e  t r u t h  o f  t h e  m a t t e r  a s s e r t e d .  Any l a w  e n f o r c e m e n t  o f f i c e r
: e s t i f y i n g  a s  t o  h e a r s a y  s t a t e m e n t s  s h a l l  e i t h e r  h a v e  f i v e  y e a r s  o f  l a w  
e n f o r c e m e n t  e x p e r i e n c e  o r  h a v e  c o m p l e t e d  a  t r a i n i n g  c o u r s e  c e r t i f i e d  b y  t h e  
b m m i s s i o n  o n  P e a c e  O f f i c e r  S t a n d a r d s  a n d  T r a i n i n g  w h i c h  i n c l u d e s  t r a i n i n g  i n  t h e  
. n v e s t i g a t i o n  a n d  r e p o r t i n g  o f  c a s e s  a n d  t e s t i f y i n g  a t  p r e l i r . i r . a r v  h e a r i n g s .



C A  P E N A L  s  9 5 4 . 1

SEC. 1 9 .  S e c t i o n  9 5 4 . 1  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
9 5 4 . 1 .  I n  c a s e s  i n  w h i c h  two o r  m o r e  d i f f e r e n t  o f f e n s e s  o f  t h e  s a m e  c l a s s  c f  

c r i m e s  o r  o f f e n s e s  h a v e  b e e n  c h a r g e d  t o g e t h e r  i n  t h e  s a m e  a c c u s a t o r y  p l e a d i n g ,  
w h e r e  tw o  o r  m o r e  a c c u s a t o r y  p l e a d i n g s  c h a r g i n g  o f f e n s e s  o f  t h e  s a m e  c l a s s  c f  
c r i m e s  o r  o f f e n s e s  h a v e  b e e n  c o n s o l i d a t e d ,  e v i d e n c e  c o n c e r n i n g  o n e  o f f e n s e  o r  
o f f e n s e s  n e e d  n o t  b e  a d m i s s i b l e  a s  t o  t h e  o t h e r  o f f e n s e  o r  o f f e n s e s  b e f o r e  t h e  
j o i n t l y  c h a r g e d  o f f e n s e s  may b e  t r i e d  t o g e t h e r  b e f o r e  t h e  s a m e  t r i e r  o f  f a c t .

CA PENAL s  9 8 7 . 0 5

SEC. 2 0 .  S e c t i o n  9 8 7 . 0 5  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
9 8 7 . 0 5 .  I n  a s s i g n i n g  d e f e n s e  c o u n s e l  i n  f e l o n y  c a s e s ,  w h e t h e r  i t  i s  t h e  p u b l i c  

d e f e n d e r  o r  p r i v a t e  c o u n s e l ,  t h e  c o u r t  s h a l l  o n l y  a s s i g n  c o u n s e l  who r e p r e s e n t s ,  
on t h e  r e c o r d ,  t h a t  h e  o r  s h e  w i l l  b e  r e a d y  t o  p r o c e e d  w i t h  t h e  p r e l i m i n a r y -  
n e a r i n g  o r  t r i a l ,  a s  t h e  c a s e  may  b e ,  w i t h i n  t h e  t i m e  p r o v i s i o n s  p r e s c r i b e d  i n  
t h i s  c o d e  f o r  p r e l i m i n a r y  h e a r i n g s  a n d  t r i a l s ,  e x c e p t  i n  t h o s e  u n u s u a l  c a s e s  
whe re  t h e  c o u r t  f i n d s  t h a t ,  d u e  t o  t h e  n a t u r e  o f  t h e  c a s e ,  c o u n s e l  c a n n o t  
r e a s o n a b l y  b e  e x p e c t e d  t o  b e  r e a d y  w i t h i n  t h e  p r e s c r i b e d  p e r i o d  i f  h e  o r  s h e  w e r  
t o  b e g i n  p r e p a r i n g  t h e  c a s e  f o r t h w i t h  a n d  c o n t i n u e  t o  m ake  d i l i g e n t  a n d  c o n s t a n t  
e f f o r t s  t o  b e  r e a d y .  I n  t h e  c a s e  w h e r e  t h e  t i m e  o f  p r e p a r a t i o n  f o r  p r e l i m i n a r y '  
n e a r i n g  o r  t r i a l  i s  d e e m e d  g r e a t e r  t h a n  t h e  s t a t u t o r y  t i m e ,  t h e  c o u r t  s h a l l  s e t  ; 
r e a s o n a b l e  t i m e  p e r i o d  f o r  p r e p a r a t i o n .  I n  m a k i n g  t h i s  d e t e r m i n a t i o n ,  t h e  c o u r t  
s h a l l  n o t  c o n s i d e r  c o u n s e l ' s  c o n v e n i e n c e ,  c o u n s e l ' s  c a l e n d a r  c o n f l i c t s ,  o r  
c o u n s e l ' s  o t h e r  b u s i n e s s .  The  c o u r t  m ay  a l l o w  c o u n s e l  a  r e a s o n a b l e  t i m e  t o  
oecome f a m i l i a r  w i t h  t h e  c a s e  i n  o r d e r  t o  d e t e r m i n e  w h e t h e r  h e  o r  s h e  c a n  b e  
r e a d y .  I n  c a s e s  w h e r e  c o u n s e l ,  a f t e r  m a k i n g  r e p r e s e n t a t i o n s  t h a t  h e  o r  s h e  w i l l  
oe r e a d y  f o r  p r e l i m i n a r y  e x a m i n a t i o n  o r  t r i a l ,  a n d  w i t h o u t  g o o d  c a u s e  i s  n o t  
r e a d y  o n  t h e  d a t e  s e t ,  t h e  c o u r t  may r e l i e v e  c o u n s e l  f r o m  t h e  c a s e  a n d  may i m p o s t  
s a n c t i o n s  u p o n  c o u n s e l ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  f i n d i n g  t h e  a s s i g n e d  
c o u n s e l  i n  c o n t e m p t  o f  c o u r t ,  i m p o s i n g  a  f i n e ,  o r  d e n y i n g  a n y  p u b l i c  f u n d s  a s  
c o m p e n s a t i o n  f o r  c o u n s e l ' s  s e r v i c e s .  B o t h  t h e  p r o s e c u t i n g  a t t o r n e y  a n d  d e f e n s e  
c o u n s e l  s h a l l  h a v e  a  r i g h t  t o  p r e s e n t  e v i d e n c e  a n d  a r g u m e n t  a s  t o  a  r e a s o n a b l e  
. e n c t h  o f  t i m e  f o r  p r e p a r a t i o n  a n d  o n  a n y  r e a s o n s  w h y  c o u n s e l  c o u l d  n o t  b e  
p r e p a r e d  i n  t h e  s e t  t i m e .

CA PENAL s  1 0 4 9 . 5  

SEC. 2 1 .  S e c t i o n  1 0 4 9 . 5  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
1 0 4 9 . 5 .  I n  f e l o n y  c a s e s ,  t h e  c o u r t  s h a l l  s e t  a  d a t e  f o r  t r i a l  w h i c h  i s  w i t h i n  

10 d a y s  o f  t h e  d e f e n d a n t ' s  a r r a i g n m e n t  i n  t h e  s u p e r i o r  c o u r t  u n l e s s ,  u p o n  a  
i how ing  o f  g o o d  c a u s e  a s  p r e s c r i b e d  i n  S e c t i o n  1 0 5 0 ,  t h e  c o u r t  l e n g t h e n s  t h e  
: im e .  I f  t h e  c o u r t ,  a f t e r  a  h e a r i n g  a s  p r e s c r i b e d  i n  S e c t i o n  1 0 5 0 ,  f i n d s  t h a t  
. h e r e  i s  g o o d  c a u s e  t o  s e t  t h e  d a t e  f o r  t r i a l  b e y o n d  t h e  60 d a y s ,  i t  s h a l l  s t a t e  
>n t h e  r e c o r d  t h e  f a c t s  p r o v e d  t h a t  j u s t i f y  i t s  f i n d i n g .  A s t a t e m e n t  o f  f a c t s  
i r o v e d  s h a l l  b e  e n t e r e d  i n  t h e  m i n u t e s .

CA PENAL s  1 0 5 0 . 1  

SEC, 2 2 .  S e c t i o n  1 0 5 0 . 1  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
1 0 5 0 . 1 .  I n  a n y  c a s e  i n  w h i c h  two o r  m o r e  d e f e n d a n t s  a r e  j o i n t l y  c h a r g e d  i n  t h e  

ame c o m p l a i n t ,  i n d i c t m e n t ,  o r  i n f o r m a t i o n ,  a n d  t h e  c o u r t  o r  m a g i s t r a t e ,  f o r  g o o d  
a u s e  s h o w n ,  c o n t i n u e s  t h e  a r r a i g n m e n t ,  p r e l i m i n a r y  h e a r i n g ,  o r  t r i a l  o f  o n e  o r  
. o r e  d e f e n d a n t s ,  t h e  c o n t i n u a n c e  s h a l l ,  u p o n  m o t i o n  o f  t h e  p r o s e c u t i n g  a t t o r n e y ,  
o n s t i t u t e  g o o d  c a u s e  t o  c o n t i n u e  t h e  r e m a i n i n g  d e f e n d a n t s '  c a s e s  s o  a s  t o  
a i n t a i n  j o i n d e r .  T he  c o u r t  o r  m a g i s t r a t e  s h a l l  n o t  c a u s e  j o i n t l y  c h a r g e d  c a s e s  
o b e  s e v e r e d  d u e  t o  t h e  u n a v a i l a b i l i t y  o r  u n p r e p a r e d n e s s  o f  o n e  o r  m o re



d e f e n d a n t s  u n l e s s  i t  a p p e a r s  t o  t h e  c o u r t  o r  m a g i s t r a t e  t h a t  i t  w i l l  b e  
i m p o s s i b l e  f o r  a l l  d e f e n d a n t s  t o  b e  a v a i l a b l e  a n d  p r e p a r e d  w i t h i n  a  r e a s o n a b l e  
p e r i o d  o f  t i m e .

CA PENAL P r e c .  s  1 0 5 4
SEC. 2 3 .  C h a p t e r  10 ( c o m m e n c i n g  w i t h  S e c t i o n  1 0 5 4 )  i s  a d d e d  t o  T i t l e  5  o f  P a r :  

2 o f  t h e  P e n a l  C o d e ,  t o  r e a d :
CHAPTER 1 0 .  DISCOVERY 

CA PENAL s  1 0 5 4

1 0 5 4 .  T h i s  c h a p t e r  s h a l l  b e  i n t e r p r e t e d  t o  g i v e  e f f e c t  t o  a l l  o f  t h e  f o l l o w i n g  
p u r p o s e s :

( a )  To p r o m o t e  t h e  a s c e r t a i n m e n t  o f  t r u t h  i n  t r i a l s  b y  r e q u i r i n g  t i m e l y  
p r e t r i a l  d i s c o v e r y .

(b)  To s a v e  c o u r t  t i m e  b y  r e q u i r i n g  t h a t  d i s c o v e r y  b e  c o n d u c t e d  i n f o r m a l l y  
o e t w e e n  a n d  a m ong  t h e  p a r t i e s  b e f o r e  j u d i c i a l  e n f o r c e m e n t  i s  r e q u e s t e d .

(c )  To s a v e  c o u r t  t i m e  i n  t r i a l  a n d  a v o i d  t h e  n e c e s s i t y  f o r  f r e q u e n t  
i n t e r r u p t i o n s  a n d  p o s t p o n e m e n t s .

(d)  To p r o t e c t  v i c t i m s  a n d  w i t n e s s e s  f r o m  d a n g e r ,  h a r a s s m e n t ,  a n d  u n d u e  d e l a y  
} f  t h e  p r o c e e d i n g s .

( e )  To p r o v i d e  t h a t  n o  d i s c o v e r y  s h a l l  o c c u r  i n  c r i m i n a l  c a s e s  e x c e p t  a s  
o r o v i d e d  b y  t h i s  c h a p t e r ,  o t h e r  e x p r e s s  s t a t u t o r y  p r o v i s i o n s ,  o r  a s  m a n d a t e d  b y  
t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .

CA PENAL s  1 0 5 4 . 1
1 0 5 4 . 1 .  T h e  p r o s e c u t i n g  a t t o r n e y  s h a l l  d i s c l o s e  t o  t h e  d e f e n d a n t  o r  h i s  o r  h e r  

i t t o r n e y  a l l  o f  t h e  f o l l o w i n g  m a t e r i a l s  a n d  i n f o r m a t i o n ,  i f  i t  i s  i n  t h e  
j o s s e s s i o n  o f  t h e  p r o s e c u t i n g  a t t o r n e y  o r  i f  t h e  p r o s e c u t i n g  a t t o r n e y  k n o w s  i t  tc 
)e i n  t h e  p o s s e s s i o n  o f  t h e  i n v e s t i g a t i n g  a g e n c i e s :

(a)  T h e  n a m e s  a n d  a d d r e s s e s  o f  p e r s o n s  t h e  p r o s e c u t o r  i n t e n d s  t o  c a l l  a s  
/ i t n e s s e s  a t  t r i a l .

(b)  S t a t e m e n t s  o f  a l l  d e f e n d a n t s .
(c)  A l l  r e l e v a n t  r e a l  e v i d e n c e  s e i z e d  o r  o b t a i n e d  a s  a  p a r t  o f  t h e  

. n v e s t i g a t i o n  o f  t h e  o f f e n s e s  c h a r g e d .
(d)  T h e  e x i s t e n c e  o f  a  f e l o n y  c o n v i c t i o n  o f  a n y  m a t e r i a l  w i t n e s s  w h o s e  

: r e a i b i l i t y  i s  l i k e l y  t o  b e  c r i t i c a l  t o  t h e  o u t c o m e  o f  t h e  t r i a l .
( e )  Any e x c u l p a t o r y  e v i d e n c e .
( f )  R e l e v a n t  w r i t t e n  o r  r e c o r d e d  s t a t e m e n t s  o f  w i t n e s s e s  o r  r e p o r t s  o f  t h e  

t a t e m e n t s  o f  w i t n e s s e s  whom t h e  p r o s e c u t o r  i n t e n d s  t o  c a l l  a t  t h e  t r i a l ,  
n c l u d i n g  a n y  r e p o r t s  o r  s t a t e m e n t s  o f  e x p e r t s  m a d e  i n  c o n j u n c t i o n  w i t h  t h e  c a s e ,  
n c l u d i n g  t h e  r e s u l t s  o f  p h y s i c a l  o r  m e n t a l  e x a m i n a t i o n s ,  s c i e n t i f i c  t e s t s ,  
x p e r i m e n t s ,  o r  c o m p a r i s o n s  w h i c h  t h e  p r o s e c u t o r  i n t e n d s  t o  o f f e r  i n  e v i d e n c e  a t  
h e  t r i a l .

CA PENAL s  1 0 5 4 . 2

1 0 5 4 . 2 .  No a t t o r n e y  m ay  d i s c l o s e  o r  p e r m i t  t o  b e  d i s c l o s e d  t o  a  d e f e n d a n t  t h e  
d d r e s s  o r  t e l e p h o n e  n u m b e r  o f  a  v i c t i m  o r  w i t n e s s  w h o s e  nam e  i s  d i s c l o s e d  t o  t h e  
t t o r n e y  p u r s u a n t  t o  s u b d i v i s i o n  ( a )  o f  S e c t i o n  1 0 5 4 . 1  u n l e s s  s p e c i f i c a l l y  
e r m i t t e d  t o  d o  s o  b y  t h e  c o u r t  a f t e r  a  h e a r i n g  a n d  a  s h o w i n g  o f  g o o d  c a u s e .

CA PENAL s  1 0 5 4 . 3

1 0 5 4 . 3 .  T h e  d e f e n d a n t  a n d  h i s  o r  h e r  a t t o r n e y  s h a l l  d i s c l o s e  t o  t h e  p r o s e c u t i n g  
t t o r n e y :

(a)  T he  n a m e s  a n d  a d d r e s s e s  o f  p e r s o n s ,  o t h e r  t h a n  t h e  d e f e n d a n t ,  h e  o r  s h e  
n t e n d s  t o  c a l l  a s  w i t n e s s e s  a t  t r i a l ,  t o g e t h e r  v / i t h  a n y  r e l e v a n t  w r i t t e n  o r



r e c o r d e d  s t a t e m e n t s  o f  t h o s e  p e r s o n s ,  o r  r e p o r t s  o f  t h e  s t a t e m e n t s  o f  t h e s e  
p e r s o n s ,  i n c l u d i n g  a n y  r e p o r t s  o r  s t a t e m e n t s  o f  e x p e r t s  m ade  i n  c o n n e c t i o n  w i t h  
t h e  c a s e ,  a n d  i n c l u d i n g  t h e  r e s u l t s  o f  p h y s i c a l  o r  m e n t a l  e x a m i n a t i o n s ,  
s c i e n t i f i c  t e s t s ,  e x p e r i m e n t s ,  o r  c o m p a r i s o n s  w h i c h  t h e  d e f e n d a n t  i n t e n d s  t o  
o f f e r  i n  e v i d e n c e  a t  t h e  t r i a l .

(b )  Any  r e a l  e v i d e n c e  w h i c h  t h e  d e f e n d a n t  i n t e n d s  t o  o f f e r  i n  e v i d e n c e  a t  t h e  
t r i a l .

CA PENAL s  1 0 5 4 . 4

1 0 5 4 . 4 .  N o t h i n g  i n  t h i s  c h a p t e r  s h a l l  b e  c o n s t r u e d  a s  l i m i t i n g  a n y  l a w  
e n f o r c e m e n t  o r  p r o s e c u t i n g  a g e n c y  f r o m  o b t a i n i n g  n o n t e s t i m o n i a l  e v i d e n c e  t o  t h e  
e x t e n t  p e r m i t t e d  b y  l a w  on  t h e  e f f e c t i v e  d a t e  o f  t h i s  s e c t i o n .

CA PENAL s  1 0 5 4 . 5

1 0 5 4 . 5 .  ( a )  No o r d e r  r e q u i r i n g  d i s c o v e r y  s h a l l  b e  m ade  i n  c r i m i n a l  c a s e s  e x c e p - 
a s  p r o v i d e d  i n  t h i s  c h a p t e r .  T h i s  c h a p t e r  s h a l l  b e  t h e  o n l y  m e a n s  b y  w h i c h  t h e  
d e f e n d a n t  may  c o m p e l  t h e  d i s c l o s u r e  o r  p r o d u c t i o n  o f  i n f o r m a t i o n  f r o m  p r o s e c u t i r . :  
a t t o r n e y s ,  l a w  e n f o r c e m e n t  a g e n c i e s  w h i c h  i n v e s t i g a t e d  o r  p r e p a r e d  t h e  c a s e  
a g a i n s t  t h e  d e f e n d a n t ,  o r  a n y  o t h e r  p e r s o n s  o r  a g e n c i e s  w h i c h  t h e  p r o s e c u t i n g  
a t t o r n e y  o r  i n v e s t i g a t i n g  a g e n c y  m ay  h a v e  e m p l o y e d  t o  a s s i s t  t h e m  i n  p e r f o r m i n g  
t h e i r  d u t i e s .

(b )  B e f o r e  a  p a r t y  may s e e k  c o u r t :  e n f o r c e m e n t  o f  a n y  o f  t h e  d i s c l o s u r e s  
r e q u i r e d  b y  t h i s  c h a p t e r ,  t h e  p a r t y  s h a l l  m a k e  a n  i n f o r m a l  r e q u e s t  o f  o p p o s i n g  
c o u n s e l  f o r  t h e  d e s i r e d  m a t e r i a l s  a n d  i n f o r m a t i o n .  I f  w i t h i n  15 d a y s  t h e  
o p p o s i n g  c o u n s e l  f a i l s  t o  p r o v i d e  t h e  m a t e r i a l s  a n d  i n f o r m a t i o n  r e q u e s t e d ,  t h e  
p a r t y  may s e e k  a  c o u r t  o r d e r .  Upon a  s h o w i n g  t h a t  a  p a r t y  h a s  n o t  c o m p l i e d  w i t h  
S e c t i o n  1 0 5 4 . 1  o r  1 0 5 4 . 3  a n d  u p o n  a  s h o w i n g  t h a t  t h e  m o v i n g  p a r t y  c o m p l i e d  w i t h  
t h e  i n f o r m a l  d i s c o v e r y  p r o c e d u r e  p r o v i d e d  i n  t h i s  s u b d i v i s i o n ,  a  c o u r t  m a y  m ak e  
any  o r d e r  n e c e s s a r y  t o  e n f o r c e  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  i n c l u d i n g ,  b u t  n o t  
l i m i t e d  t o ,  i m m e d i a t e  d i s c l o s u r e ,  c o n t e m p t  p r o c e e d i n g s ,  d e l a y i n g  o r  p r o h i b i t i n g  
t h e  t e s t i m o n y  o f  a  w i t n e s s  o r  t h e  p r e s e n t a t i o n  o f  r e a l  e v i d e n c e ,  c o n t i n u a n c e  o f  
che m a t t e r ,  o r  a n y  o t h e r  l a w f u l  o r d e r .  F u r t h e r ,  t h e  c o u r t  may a d v i s e  t h e  j u r y  o f  
any f a i l u r e  o r  r e f u s a l  t o  d i s c l o s e  a n d  o f  a n y  u n t i m e l y  d i s c l o s u r e .

( c )  T h e  c o u r t  may  p r o h i b i t  t h e  t e s t i m o n y  o f  a  w i t n e s s  p u r s u a n t  t o  s u b d i v i s i o n  
,’b) o n l y  i f  a l l  o t h e r  s a n c t i o n s  h a v e  b e e n  e x h a u s t e d .  T he  c o u r t  s h a l l  n o t  d i s m i s s
i c h a r g e  p u r s u a n t  t o  s u b d i v i s i o n  (b)  u n l e s s  r e q u i r e d  t o  do  s o  b y  t h e  C o n s t i t u t i o n  
a f  t h e  U n i t e d  S t a t e s .

CA PENAL s  1 0 5 4 . 6

1 0 5 4 . 6 .  N e i t h e r  t h e  d e f e n d a n t  n o r  t h e  p r o s e c u t i n g  a t t o r n e y  i s  r e q u i r e d  t o  
i i s c l o s e  a n y  m a t e r i a l s  o r  i n f o r m a t i o n  w h i c h  a r e  w o r k  p r o d u c t  a s  d e f i n e d  i n  
s u b d i v i s i o n  (c )  o f  S e c t i o n  2018  o f  t h e  C ode  o f  C i v i l  P r o c e d u r e ,  o r  w h i c h  a r e  
p r i v i l e g e d  p u r s u a n t  t o  a n  e x p r e s s  s t a t u t o r y  p r o v i s i o n ,  o r  a r e  p r i v i l e g e d  a s  
p r o v i d e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .

CA PENAL s  1 0 5 4 . 7

1 0 5 4 . 7 .  T h e  d i s c l o s u r e s  r e q u i r e d  u n d e r  t h i s  c h a p t e r  s h a l l  b e  m ade  a t  l e a s t  30 
i ay s  p r i o r  t o  t h e  t r i a l ,  u n l e s s  g o o d  c a u s e  i s  s h o w n  why a  d i s c l o s u r e  s h o u l d  b e  
i e n i e d ,  r e s t r i c t e d ,  o r  d e f e r r e d .  I f  t h e  m a t e r i a l  a n d  i n f o r m a t i o n  b e c o m e s  known 
.o,  o r  c o m e s  i n t o  t h e  p o s s e s s i o n  o f ,  a  p a r t y  w i t h i n  30 d a y s  o f  t r i a l ,  d i s c l o s u r e  
h a l l  b e  m ad e  i m m e d i a t e l y ,  u n l e s s  g o o d  c a u s e  i s  s h o w n  why a  d i s c l o s u r e  s h o u l d  b e  

: e n i e d ,  r e s t r i c t e d ,  o r  d e f e r r e d .  "Good  c a u s e "  i s  l i m i t e d  t o  t h r e a t s  o r  p o s s i b l e  
: a n g e r  t o  t h e  s a f e t y  o f  a  v i c t i m  o r  w i t n e s s ,  p o s s i b l e  l o s s  o r  d e s t r u c t i o n  o f  
• v i a e n c e ,  o r  p o s s i b l e  c o m p r o m i s e  o f  o t h e r  i n v e s t i g a t i o n s  b y  l a w  e n f o r c e m e n t .



Upon  t h e  r e q u e s t  o f  a n y  p a r t y ,  t h e  c o u r t  m ay  p e r m i t  a  s h o w i n g  o f  g o o d  c a u s e  f :  
t h e  d e n i a l  o r  r e g u l a t i o n  o f  d i s c l o s u r e s ,  o r  a n y  p o r t i o n  o f  t h a t  s h o w i n g ,  t o  b e  
m ade  i n  c a m e r a .  A v e r b a t i m  r e c o r d  s h a l l  b e  m ade  o f  a n y  s u c h  p r o c e e d i n g .  I f  t h e  
c o u r t  e n t e r s  a n  o r d e r  g r a n t i n g  r e l i e f  f o l l o w i n g  a  s h o w i n g  i n  c a m e r a ,  t h e  e n t i r e  
r e c o r d  o f  t h e  s h o w i n g  s h a l l  b e  s e a l e d  a n d  p r e s e r v e d  i n  t h e  r e c o r d s  o f  t h e  c o u r t  
a n d  s h a l l  b e  m ad e  a v a i l a b l e  t o  a n  a p p e l l a t e  c o u r t  i n  t h e  e v e n t  o f  a n  a p p e a l  c r  
w r i t .  I n  i t s  d i s c r e t i o n ,  t h e  t r i a l  c o u r t  may  a f t e r  t r i a l  a n d  c o n v i c t i o n ,  u n s e a l  
a n y  p r e v i o u s l y  s e a l e d  m a t t e r .

CA PENAL s  1 1 0 2 . 5  R e p e a l e d

SEC. 2 4 .  S e c t i o n  1 1 0 2 . 5  o f  t h e  P e n a l  C ode  i s  r e p e a l e d .
« - *  * * - »

CA PENAL s  1 1 0 2 . 7  R e p e a l e d

SEC. 2 5 .  S e c t i o n  1 1 0 2 . 7  o f  t h e  P e n a l  C ode  i s  r e p e a l e d .
<<_* * * - »
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SEC. 2 6 .  S e c t i o n  1 3 8 5 . 1  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
1 3 8 5 . 1 .  N o t w i t h s t a n d i n g  S e c t i o n  1 3 8 5  o r  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  a  j u d g e  

s h a l l  n o t  s t r i k e  o r  d i s m i s s  a n y  s p e c i a l  c i r c u m s t a n c e  w h i c h  i s  a d m i t t e d  b y  a  p l e a  
o f  g u i l t y  o r  n o l o  c o n t e n d e r e  o r  i s  f o u n d  b y  a  j u r y  o r  c o u r t  a s  p r o v i d e d  i n  
S e c t i o n s  1 9 0 . 1  t o  1 9 0 . 5 ,  i n c l u s i v e .

CA PENAL s  1 4 3 0  R e p e a l e d

SEC. 2 7 .  S e c t i o n  1 4 3 0  o f  t h e  P e n a l  C ode  i s  r e p e a l e d .
<<-* * * - »
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SEC. 2 8 .  S e c t i o n  1 5 1 1  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
1 5 1 1 .  I f  i n  a  f e l o n y  c a s e  t h e  s u p e r i o r  c o u r t  s e t s  t h e  t r i a l  b e y o n d  t h e  p e r i o d  

o f  t i m e  s p e c i f i e d  i n  S e c t i o n  1 0 4 9 . 5 ,  i n  v i o l a t i o n  o f  S e c t i o n  1 0 4 9 . 5 ,  o r  c o n t i n u e r  
t h e  h e a r i n g  o f  a n y  m a t t e r  w i t h o u t  g o o d  c a u s e ,  a n d  g o o d  c a u s e  i s  r e q u i r e d  b y  l a w  
f o r  s u c h  a  c o n t i n u a n c e ,  e i t h e r  p a r t y  may  f i l e  a  p e t i t i o n  f o r  w r i t  o f  m a n d a t e  o r  
p r o h i b i t i o n  i n  t h e  c o u r t  o f  a p p e a l  s e e k i n g  i m m e d i a t e  a p p e l l a t e  r e v i e w  o f  t h e  
r u l i n g  s e t t i n g  t h e  t r i a l  o r  g r a n t i n g  t h e  c o n t i n u a n c e .  S u c h  a  p e t i t i o n  s h a l l  h a v e  
p r e c e d e n c e  o v e r  a l l  o t h e r  c a s e s  i n  t h e  c o u r t  t o  w h i c h  t h e  p e t i t i o n  i s  a s s i g n e d ,  
i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  c a s e s  t h a t  o r i g i n a t e d  i n  t h e  j u v e n i l e  c o u r t .  I f  
t h e  c o u r t  o f  a p p e a l  g r a n t s  a  p e r e m p t o r y  w r i t ,  i t  s h a l l  i s s u e  t h e  w r i t  a n d  a  
r e m i t t i t u r  t h r e e  c o u r t  d a y s  a f t e r  i t s  d e c i s i o n  b e c o m e s  f i n a l  a s  t o  t h a t  c o u r t  i f  
s u c h  a c t i o n  i s  n e c e s s a r y  t o  p r e v e n t  m o o t n e s s  o r  t o  p r e v e n t  f r u s t r a t i o n  o f  t h e  
r e l i e f  g r a n t e d ,  n o t w i t h s t a n d i n g  t h e  r i g h t  o f  t h e  p a r t i e s  t o  f i l e  a  p e t i t i o n  f o r  
r e v i e w  i n  t h e  S u p r e m e  C o u r t .  When t h e  c o u r t  o f  a p p e a l  i s s u e s  t h e  w r i t  a n d  
r e m i t t i t u r  a s  p r o v i d e d  h e r e i n ,  t h e  w r i t  s h a l l  command t h e  s u p e r i o r  c o u r t  t o  
p r o c e e d  w i t h  t h e  c r i m i n a l  c a s e  w i t h o u t  f u r t h e r  d e l a y ,  o t h e r  t h a n  t h a t  r e a s o n a b l y  
n e c e s s a r y  f o r  t h e  p a r t i e s  t o  o b t a i n  t h e  a t t e n d a n c e  o f  t h e i r  w i t n e s s e s .

T h e  S u p r e m e  C o u r t  may  s t a y  o r  r e c a l l  t h e  i s s u a n c e  o f  t h e  w r i t  a n d  r e m i t t i t u r .  
The  S u p r e m e  C o u r t ' s  f a i l u r e  t o  s t a y  o r  r e c a l l  t h e  i s s u a n c e  o f  t h e  w r i t  a n d  
r e m i t t i t u r  s h a l l  n o t  d e p r i v e  t h e  r e s p o n d e n t  o r  c h e  r e a l  p a r t y  i n  i n t e r e s t  o f  i t s  
r i g h t  t o  f i l e  a  p e t i t i o n  f o r  r e v i e w  i n  t h e  S u p r e m e  C o u r t .

SEC. 2 9 .  I f  a n y  p r o v i s i o n  o f  t h i s  m e a s u r e  o r  t h e  a p p l i c a t i o n  t h e r e o f  t o  a n y  
p e r s o n  o r  c i r c u m s t a n c e s  i s  h e l d  i n v a l i d ,  t h a t  i n v a l i d i t y  s h a l l  n o t  a f f e c t  o t h e r  
p r o v i s i o n s  o r  a p p l i c a t i o n s  o f  t h e  m e a s u r e  w h i c h  c a n  b e  g i v e n  e f f e c t  w i t h o u t  t h e



i n v a l i d  p r o v i s i o n  o r  a p p l i c a t i o n ,  a n d  t o  t h i s  e n d  t h e  p r o v i s i o n s  o f  t h i s  r . e a  
a r e  s e v e r a b l e .

SEC. 3 0 .  The  s t a t u t o r y  p r o v i s i o n s  c o n t a i n e d  i n  t h i s  m e a s u r e  m ay  n o t  b e  ame 
b y  t h e  L e g i s l a t u r e  e x c e p t  b y  s t a t u t e  p a s s e d  i n  e a c h  h o u s e  b y  r o l l c a i l  v o t e  
e n t e r e d  i n  t h e  j o u r n a l ,  t w o - t h i r d s  o f  t h e  m e m b e r s h i p  c o n c u r r i n g ,  o r  b y  a  s t e  
t h a t  b e c o m e s  e f f e c t i v e  o n l y  w h e n  a o p r o v e d  b y  t h e  e l e c t o r s .
CA LEGIS P r o p .  115  ( 1 9 9 0 )
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ALASKA STATE LEGISLATURE

S P O N S O R  S T A T E M E N T  
For SJR 27

Am ending th e  S ta te  C o n s t itu t io n  
To P r o te c t  A la s k a n ’s R ig h t t o  Amend th e ir  C o n s t itu t io n

Senate Joint Resolution 27 amends Article XIII, sec. 1 of the Alaska State Constitution 
by making it possible for the legislature to place constitutional revisions as well as 
amendments before Alaskans for a vote. SJR 27 also adds a new section to Article XIII 
which would prohibit a court from changing the wording of constitutional amendments or 
revisions proposed by the legislature or constitutional convention.
The Alaska Supreme Court’s August 17, 1999 final decision in Bess v. Ulmer. Case No. 
5167, severely weakened the rights of the people of Alaska to amend Alaska’s State 
Constitution. In Bess v. Ulmer the members of the court, for the first time in our state 
history, removed a legislatively proposed constitutional amendment from the ballot (the 
Amendment to Limit Prisoners’ Rights) and changed the wording of another amendment 
(the Definition of Marriage Amendment). This decision badly unbalances the 
constitutional separation of powers in Alaska and destroys a fundamental element in the 
success of American democracy—the right of the people to amend their constitution.
The Bess v. Ulmer decision sets up the members of the Alaska Supreme Court as an 
elitist oligarchy of lawyers who can dictate to the Alaskan public what constitutional 
issues they can and cannot vote on.
The Bess v. Ulmer decision, for the first time in Alaska, created a distinction between 
amendments to the state constitution and revisions to the constitution. An amendment 
may be proposed by vote of two-thirds of the legislature and take effect a^er approval by 
a majority of voters (Art. XIII, sec. 1). An amendment may also be proposed at a 
constitutional convention and take effect after voter ratification (Art. XIII, sec. 4). A 
revision may only be proposed by a constitutional convention and take effect after 
ratification by the voters (Art. XIII, sec. 4). The court, in Bess v. Ulmer, dictated that 
amendments can only consist of changes that are “few and simple and independent', 
whereas revisions are apparently whatever else the members of the court say they are.
The ambiguous nature of these definitions allows the members of the court tremendous 
latitude as to what constitutional issues Alaskans can and cannot vote on. By usurping 
the elected legislators’ constitutionally granted power to decide whether an amendment 
is appropriate for the ballot, they actually can and have removed amendments from the 
ballot, thus taking the power away from the people to amend the people’s constitution.
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Since statehood, Alaskans have understandably been reluctant to call a constitutional 
convention due to the uncertainty of what would result. But Alaskans have voted in 
favor of 24 amendments since statehood. Several of these amendments, such as those 
concerning the right to privacy and limited entry, arguably do not meet the vague test the 
court adopted in Bess v. Ulmer. To now force Alaskans to call constitutional conventions 
to make even single subject changes to their constitution is terrible public policy and bad 
government. The court action forces Alaskans into an undemocratic, take it or leave it 
risk of a constitutional convention to make future improvements to our constitution.

The Bess v. Ulmer decision was an outrageous abuse of judicial process. The 
ultimately decided issues of revision and the court’s power to change the wording of a 
proposed amendment were not noticed as points on appeal or even briefed. The court 
allowed plaintiffs to raise new arguments/issues in their reply briefs that the defendants 
were never given the opportunity to respond to. This violates basic due process 
requirements of both the Alaska and United States Constitutions. The failure of the 
members of the court to ensure such fundamental and basic fairness in their decision 
process is truly an outrage.

Additionally, the California case the members of the court primarily relied on as a 
justification of their revision versus amendment analysis is clearly distinguishable from 
the facts of the case that was before the court. That California case dealt with a state 
constitutional amendment proposed by initiative not a legislature and consisted of 
sweeping wholesale changes to many sections of the California Constitution. This is very 
different from the legislatively proposed single subject amendment on prisoners’ rights 
the members of our court removed from the ballot.

Even more shocking is that the members of the Alaska Supreme Court have also now 
assumed the power to actually change the wording of constitutional proposals. In Bess 
v. Ulmer, the court deleted an entire sentence from the proposed definition of marriage 
amendment. This is an incredibly dangerous and terrible public policy and the worst 
kind of political power grab. Under the Alaska State Constitution, the unelected and 
unconfirmed judges of Alaska do not have the power to make policy that is 
constitutionally reserved for the elected Governor and Legislature; however, by altering 
the wording of ballot propositions, that is exactly what the members of the court now 
claim the power to do.

This creates a situation where a small group of elitist lawyers, who are not elected by the 
people or confirmed by the peopie’s elected representatives, are dictating whether the 
people may vote on constitutional amendments and even deciding what ballot 
propositions say and mean. This is undemocratic and un-American. To our knowledge, 
in the entire history of the United States no other court has ever before manipulated the 
wording of a constitutional amendment proposed by a legislature before submitting it to a 
vote of the people.

Senate Joint Resolution 27 addresses this undemocratic, un-American situation by 
putting revisions in Article XIII, sec. 1 alongside amendments and making it impossible 
for the courts to alter or change the language of constitutional amendments or revisions 
proposed by the legislature or constitutional convention. This would restore the true 
meaning of these sections of Alaska's State Constitution and return this power to the 
people of Alaska.
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