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FISCAL NOTE

STATE OF ALASKA BILL v o) svoiien oace: oy
2000 LEGISLATIVE SESSION

Revision Dale/Time (Note it correction) _Dept. Affected Ltw

Title ‘An Act relating to the duties and powers ol BRU Criminal Division/Civil Division

the attorney general.* _Componenl _Al_

Sponsor Senate Judiciary Committee

Requester Senate Judiciary Commitlee Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not Include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services
Travel
Contraclual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( r~r

1002 Federal Rcceipls

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time

Part-time
Temporary

ANALYSIS: (Attach a separate page ilnecessary)
SB 286 amends AS 43.23.020, relating (o the powers and duties of the attorney general. This bill may
generate additional litigation over the attorney general’s authority, Our opponents” litigation will use
this language as another tool. Whether or not they are successful In their arguments, time must be
expended to respond to the Inevitable challenges. The Department of Law has no way ol estimating
how often the issue might arise, or how much lime and expense would be necessary to respond

Prepared by:  Joan M. Kasso Phone 465-5370
Division Attorney Generpl’s Dale/Time 3/8/00, 4.02 PM
Approved by Commisslone Bruce M. Bolelho, Attorney General Dale 3/8/00

Agency Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For lurther distribution informration, cdll the Govermor’s Legislative Cifico T
Dnnn



House CS for CS for SB # 286 (JUD)

Amendment
Page 2 line 9
Delete or that generally .... in other states
After by law
Add that

Line 8-10 would read

1-LS1512\H

perform all other duties required by law that pertain to the office of attorney general; and



HCS FOR SENATE BILL NO. 286(__ )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY THE

Offered:
Referred: Rules

Sponsor(s):

Sheodbet o reletiry te the fetiey v b oprrery o b e gttereey perergl

Ciertior 1o AS 44.23.020(b) is amended to read:

(b) The attorney general shall
(L) tefent the Doastitotior of the State b bleste:

£2) [(1)] bring, prosecute, and defend all necessary and proper actions in the name
of the state for the collection of revenue;

(3) [(2)] represent the state in all civil actions in which the state is a party;

(4) [(3)] prosecute, i1 ti¢ tttiriey pereratty dicreting, allviies involving
violation of state law, and file informations and prosecute all offenses against the revenue laws
and other state laws where there is no other provision for their prosecution;

(5) [(4)] administer state legal services, including the furnishing of written legal



opinions to the governor, the legislature, and all state officers and departments as the governor
directs; and give legal advice on a law, proposed law, or proposed legislative measure upon
request by the legislature or a member of the legislature;

(6) [(5)] draft legal instruments for the state;

(7) [(6)] make available a report to the legislature, through the governor, at each
regular legislative session

(A) of the work and expenditures of the office; and
(B) on needed legislation or amendments to existing law;

(8) [(7)] perform all other duties required by law [OR WHICH USUALLY
PERTAIN TO THE OFFICE OF ATTORNEY GENERAL IN A STATE]; and

(9) [(8)] prepare, publish, and revise as it becomes useful or necessary to do so an
information pamphlet on landlord and tenant rights and the means of making complaints to
appropriate public agencies concerning landlord and tenant rights; the contents of the pamphlet
and any revision shall be approved by the Department of Law, division of consumer protection,

before publication.

*Sec. 2. AS 44.23.020 is amended by adding a new subsection to read:

(d) The attorney general may,

(1) subject to the power of the legislature to enact laws and make
appropriations, settle actions, cases, and offenses under (b) of this section;

(2) perform procedural duties pertaining to the office of attorney general which
exist in a majority of states; and

(3) file amicus curiae briefs in any action in which issues regarding the
Constitution or statutory laws of Alaska are raised.



1-LS1512\H

N A NN I R AR R AR
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered: 4/18/00
Referred: Finance

Sponsor(s): SENATE JUDICIARY CC MITTEE

Sheoobet oreletiry ot o the beties e b oprrers oob o tve owtterrey pereral?

(R S T U L S S O T O T O A RN
“trctine 1o AS 44.23.020(b) is amended to read:
(b) The attorney general shall

(L) tefend the Toestitetior of the dtate of Plaste:
(2} [(1)] bring, prosecute, and defend all necessary and proper actions

in the name of the state for the collection of revenue;

(3) [(2)] represent the state in all civil actions in which the state is a
party;
(4] [(3)] prosecute all cases involving violation of state law, and file

informations and prosecute all offenses against the revenue laws and other state laws

A where there is no other provision for their prosecution;
(i) [(4)] administer state legal services, including the furnishing of

written legal opinions to the governor, the legislature, and all state officers and

departments as the governor directs; and give legal advice on a law, proposed law, or

SB0286C -1- HCS CSSB 286(JUD)
Naw Text- Underlined [DELETED TEXT BRACKETED]



1-LS1512\H

1 proposed legislative measure upon request by the legislature or a member of the
2 legislature;

(6) [(5)] draft legal instruments for the state;
| (7) [(6)] make available a report to the legislature, through the

5 governor, at each regular legislative session
6 (1] of the work and expenditures of the office; and

(B) on needed legislation or amendments to existing law;

& g8' VvV;' 1 18} [(7)] perform all other duties required by law or t1:t jtreril1
R9 (1ol rsr o] pertain to the office of attorney general in vtier ctites [
Oi "\ o {111¢]; and
I~ *Vidv (9) [(B)] prepare, publish, and revise as it becomes useful or  necessary
12 to doso an information pamphlet on landlord and tenant rights and the means of

making complaints to appropriate public agencies concerning landlord and tenant
N rights; the contents of the pamphlet and any revision shall be approved by the
Department of Law, division of consumer protection, before publication.
| *Sec. 2. AS 44.23.020 is amended by adding a new subsection to read:
I (d) The attorney general may, subject to the power of the legislature to enact

L laws and make appropriations, settle actions, cases, and offenses under (b) of this

[ section.

HCS CSSB 286(J1)D) ) -2- SB0286¢
New Text. Underlined [DELETED TEXT BRACKETED]
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:  3/23/00
Referred: Rules

Sponsor(s): SENATE JUDICIARY COMMITTEE

bbbl

bt oreletiey te the deties vty oo o the o attervry ogpereral?

R O S O A R
Ctrrtivr 1o AS 44.23.020(b) is amended to read:
(b) The attorney general shall

[es i

(P defend vty Drvstitetior of the Stete of |
(2) [(1)] bring, prosecute, and defend all necessaiy and proper actions

in the name of the state for the collection of revenue;

(3) [(2)] represent the state in all civil actions in which the slate is a
party;

(4) [(3)] prosecute all cases involving violation of state law, and file
informations and prosecute all offenses against the revenue laws and other state laws

where there is no other provision for their prosecution;
(5) [(4)] administer state legal services, including the furnishing of
written legal opinions to the governor, the legislature, and all state officers and

departments as the governor directs; and give legal advice on a law, proposed law, or

SB0286B 1- CSSB 286(.1UD)
Now Text Underlined [DELETED TEXT BRACKETED]



1-LS1512\G

proposed legislative measure upon request by the legislature or a member of the

1

2 legislature;

3 £6) [(5)] draft legal instruments for the state;

4 £7) [(6)]Jmake available a report to the legislature, through the

5 governor, at each regular legislative session

6/MT M\ (A) of the work and expenditures of the office; and

r y on needed legislation or amendments to existing law;

\i} £81 [(7)]  perform all other duties required by law [OR WHICH

9 ICVYY USUALLY PERTAIN TO THE OFFICE OF ATTORNEY GENERAL IN A STATE];

Vol i

1 £9} [(8)] prepare, publish, and revise as it becomes useful or necessary
12 to do so an information pamphlet on landlord and tenant rights and the means of
13 making complaints to appropriate public agencies concerning landlord and tenant
14 rights; the contents of the pamphlet and any revision shall be approved by the
15 Department of Law, division of consumer protection, before publication.

16 * Sec. 2. AS 44.23.020 is amended by adding a new subsection to read:
17 (d) The attorney general may, subject to the power of the legislature to enact
18 laws and make appropriations, settle actions, cases, and offenses under (b) of this
19 section in which the attorney general represents the state and in which the state is a
20 party.

CSSB 286(JUD) SB0286B

-2
New Text Underlined [DELETED TEXT BRACKETED]
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FISCAL NOTE

11 N (S) Publish Date: 2?2/ 3

STATE OF ALASKA b
2000 LEGISLATIVE SESSION'

Revision Dale/Time (Note if correction) Dept. Affected Law

Title ‘An Act relating to the duties and powers of BRU Criminal Division/Civil Division
the attorney general.* Component All

Sponsor Senate Judiciary Committee

Requester Senate Judiciary Committee Component No.
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include Inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

|CAP1TAL EXPENDITURES
CHANGE IN REVENUES ( HE

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

T TAL

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page ilnecessary)
Sb 286 amends AS 43.23.020, relating to the powers and duties of the attorney general. This hill may

generate additional litigation over the attorney general's authority. Ouropponents” litigation will use
this language as another tool. Whether or not they are successful in their arguments, lime must be
expended to respond to the inevitable challenges, The Department of Law has no way ol estimating
how often the issue might arise, or how much time and expense would be necessary to respond.

Prepared by:  Joan M. Ka Phone 465-5370
Division Attorney Gener, Dale/Time 3/8/00. 4:02 PM
Approved by Commissione Bruce M. Botelho, Attorney General Dale 3/aC0

Agency partment of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative OlITico
Dnnn 1nil
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1363 | Windward Circle
Anchorage. Alaika 995 16
907045-3350

February 17, 2000

Senator Robin Taylor
Chairman. Judiciary Committee
Alaska State Senate

State Capitol Building

Juneau. Alaska 99S11

Dear Chairman Taylor:

ft is recommended that the Judiciary Committee consider adding the following language to SJR
14, in lieu of the material presently contained in the proposed Section 2S(c) of Article 111 (See

lines 23 through 26 on page 2):

The attorney general is the legal officer of the state and
shall have duties and powers provided by law.

This language is identical to language contained in the Montana Constitution. The single
sentence captures the obligation to the state and citizens discussed by the Committee on February
9*land also assures appropriate Legislative control over the duties and powers of the position.
The proposed language reflects a preference for simplicity in a constitutional provision.

The existing language of SJR 14 could be interpreted as setting out broader duties and powers for
the attorney general than currently exist under Alaska law. Listing specific duties and powers in
the constitution could lead to the conclusion that the attorney general's authority in the identified
areas is broad and not subject to limitation orreview . In contrast, at present the attorney general
is not a constitutional officer and must base authority to act on the governor's constitutional
power to execute the law or statutes such as AS 44.23.020. The proposed language would

preserve Legislative control over the attorney general's powers and duties.

The Committee should understand and consider that the language providing that the attorney
general "...is the legal officer of the state...”, may have the effect of vesting the holder of the
office with a new sense of independence in determining what may be in the best interests of the
state. In this regard the Committee may. wane to reflect on the proposed language in connection



with Article I. Section 2 of the Alaska Constitution, which provides that: "All political power is
inherent in the people. All government originates with the people, is founded upon their will
only, and is instituted solely for the good of the people as a whole.” When read together, |
believe lhac the two provisions achieve the rerult sought by the Committee.

Under the proposed language the attorney general may assume a different role in state
government than if the constitution were to provide that "...the attorney general shall

be the legal adviser of the state officers." This latter language is found in the constitutions of
Utah and Washington and seems to lack the notion of obligation to the state and citizens sought

by the Committee. Discussion on this point may be appropriate.

If Ican provide further assistance to the Committee on this topic, please let me know.

Sincerely,

Mark K. Johnson



Mark K. Johnson
13631 Windward Circle

Anchorage. AlasJea 99316
907-343-3330 JAN 2 4 2000

received
insil
January 19, 2000

The Honorable Robin Taylor
Alaska State Senate

State Capitol Building
Juneau, Alaska 99S 11

Dear Robin:

Enclosed is a copy of the recommendations of the subcommittee which reviewed the Department
ofLaw for the Commission on Privatization, along with the Department's response and some of

the appendices.

I do not take the Department's response very seriously for one paramount reason: The
Department is unable as an institution to view itself critically and objectively. The Department
consists almost entirely of career employees with a uniform political philosophy and close loyalty
to Bruce Botelho. Mr. Botelho has hired a good number of these employees and has the ability to

discharge any attorney at any time for pretty much any (or no) reason.

At the risk of repeating myself: The subcommittee found, and the Department reluctantly agreed
that the Attorney General is NOT a constitutional officer and that Legislature, by statute, may
define the role and responsibilities ofthe head ofthe Department of Law.

The subcommittee drafted a proposed amendment to AS -44.23.010 which would limit to some
degree the scope ofthe Attorney General's powers and clarify that his obligation as a legal
advisor runs to the State of Alaska, not “the governor and other state officers.” The draft
legislation would also put into law that the Legislative power to make appropriations constrains
and limits the Attorney General’s authority to settle cases.1 1 Finally, the draft legislation would

1 The power to settle litigation in my view poses great danger to the State and is the source of
considerable mischiefby this and previous Attorney Generals. As a recent example, as | understand it an
attorney with the State with knowledge of the World Plus Travel scandal brought litigation against the
State in connection with her discharge but that litigation was quickly settled. Through settlement, the State
has the ability to quickly close and limit the potential for embarrassment from a variety of problems.

. Please note that this legislation docs not addrrss the authority of the Attorney General to enter
into settlements of Alsska’s anti-trust Jaws.nndcr Title 43.



remove language which can be interpreted to vest common law powers in the Attorney General.
It is my belief, and a beliefshared by the subcommittee, that the Attorney General’s powers

should be enumerated powers —not unlimited powers.

Once it is appreciated that the Legislature can define and control the scope and powers ofthe
Attorney General, it is interesting to consider the effect of dissolution of the office of Attorney
General and the entire Department of Law. The office of State Prosecutor and Department of
Prosecution could be established, which would address only criminal matters. Individual

executive departments could be given authority to retain and employ counsel for needed legal

services. The Governor could hire Bruce Botelho as the Governor’s lawyer, which is the present

situation.

Interestingly enough, under this set-up, the departmental commissioner would retain control of

the legal budget of the department and the traditional relationship between client and attorney
would be brought back to state government. Counsel retained in this fashion would be subject to

the direction o fthe client - not the Attorney General,
would produce better results for the State o f Alaska as the focus would shift to the issues
| would guarantee that discussions between the Governor and his

lpersonally believe that this arrangement

presented in litigation.
department heads which touched upon legal issues would be nuch more substantive.

Please let me know if | can answer any

| hope this information is interesting and useful to you.
questions. My home phone is listed above. My work phone is 273-5290. but 1am not always

able to discuss non-work related matters.



See. 4-1.23.010. Attormey gereral .
The principal executive officer of the Department of Law istheattormey gareral .

See.4423.020. Duties; and powers; waiver ofinununity.
(a) The attorney general is the legal advisor o f the *«/<v, Im clutii® r tit* governor and other state officers.

(b) The attorney general shall
(1) bring, prosecute, and defend all necessary and proper actions in the name

ofthe state for the collection of revenue;

(2) represent the state in all civil actions in which the state is a party;

(3) prosecute all cases involving violation ofstate law, and file informations
and prosecute all ofTenscs against the revenue laws and other state laws where
there is no other provision for their prosecution;

(4) administer state legal services, including the furnishing o f written legal
opinions to the governor, the legislature, and all state officers and departments as
the governor directs; and give legal advice on a law, proposed law. or proposed
legislative mrasure upon request by the legislature or amember of the legislature;

(3) draff legal instruments for the state;
(6) make available a report to the legislature, through the governor, at each

regular legislative session

(A) ofthe work and expenditures o f the office; and

(B) on needed legislation oramendments to existing law;

(7) perform all other duties required by law (OR WHICH USUALLY PERTAIN TO THE
OFFICE OF ATTORNEY GENERAL IN A STATE]; and

(8) prepare, publish, and revise as it becomes useful or necessary to do so an
information pamphlet on landlord and tenant rights and the means ofmaking
complaints to appropriate public agencies concerning landlord and tenant rights; the
contents o fthe pamphletand any revision shall be approved by the Department of

Law, division ofconsumcrprotcctfon. before public :tion.

fc) TA< Mftrtmev CUv>*ratoiuv. luirecrto  fva—v-t-c/'tk* Jrrvdaturf In
tmmmxil  pnrrexlinions tujrten'nn fhlin rAe Ammvry
thesmieisa pem-.

fifl Scforc January 1. 1999, the attorney general may. in a case that involves the safe’stitle to submerged Unds.

inany ease in which the sate seeks to allocate fault to the federal

government ora federalemployee under AS 09.17.080 , waive the state's immunity

from suitin federal court provided under the Eleventh Amendment to the Constitution o f the United States. The
expiration on January 1, 1999, o f the attorney general's audiority to waive the

sate's Eleventh Amendment immunity does notaffect existi..b svatven in ongoing eases.

a“mprialinn t trrtU acrinn f,
nrpnerenn fAcW r and in
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cmun>rja til

STATE of Alaska, Appellant,

Hubert A 1IKKK'/.K, Appellee.
Noi. A-tfin, A-I0IS and A-IBin.

(‘ourt of A<mcaa of Alsfka.
May 0. IK)I.
Rehearing Denied May 25, IML

. Indictments were dismissed by the Ru-
jierlor Court, TItIrt! Judicial District, Anchor-
age, Joan Kali, J, on ,Proun,d that leer,lsl
proseculnr had esceedeil” scofie of authority
gnnled by Attorney Generrl, and stale ap-
ealetl The Coutt of Appeals, Wolvertnn,
istrict Court Judﬁe,.held that: '(ll) Attorney
General had authority lo spjiolnl S>erial
prosecutor, (2; ipecia] Rrosecutor acted with-
In the scope of hit authority; and LS) In any
event, S|«lal prosecutor acted with at least
(e facto authority and there was no basis for
dismissal of Indictments absent demonstra-
tion of resulting prejudice.

e/d Order vacated and Indictments reinstat-

- Criminal Law 01015

j. It was appropriate for Court of Appeals
resolve whether Attornry Genenl had au-

thority to appoint »H-ciil prosecutor, though

“lal court “chose not to reach the laauc

shert Issue was fully briefed and argued
fore the trial court” and on ip|real.

Criminal lan o»1131(3)
While Court of Appcila will reverse trial
WuVa factual dclenninallona only If dearly
.oneoug, questions that Involve applicatloi
,meal rules to the facts art subject to It .
jyW”odenl Juilgment of the Court of Ap-
-ak which IS to sdo]>( the rule of law that fa
Ql{(ijelg}‘uuhe In light of precedent reason

Allornry General =<
ﬂ) ointment of rj>eclal proseculor by
J\)/Centrlal as remedy lo Attorney
fraTs perceived cunfUct of Inleres| was
appropriate and autborired pursuant In

v KK ZK

Alaska 027
lam

slalule; AlUimcy General U obligated under
statute lo Inyestl%;ate anil prosecute law vio-
lilions, and if Atforney General and Depart-
menl of Law are disqualified, Attorney Gen-
eral it nevertheless “required by law" lo
eniiii e that investigation and |iroiecullon tie
conducted by someone who Is guahfled
whether that person Is denominate |pce|||
counsel, racial prosecutor, or some other
title. AS 4123.020. 41.23.C200.X3. 7).

. Allorney Geneml «*£

Slate Contlilulion and applicahle slat-
ulet did not eaprrsa or Imph{ restriction on
Attorney General's authority lo properly del-
egate certain duties of the office, by splint-
ing t'ccial proseculnr, where Attomney Gen-
eral maintained appropriate iuf>crvision. di-
rection and control over Sjvcclal prosecutor,
who was required to submit claims for scrvic-
ei lo the Department of Law and who wes
subject lo termination by the AIInmrg Gen-
eral at any time. ConiL Art 3, 172, AS
41.17.010, 21.17.010, 4423.020(iX3, 7).

. Allornry General «x<

Heading of statutory authorisation for
Department of Law operations sug?ests In-
lenl lo leave offices and their “funetloni
broad, general and fleaiblr, even when cir-
cumstances do not Involve disqualification of
Allorney Ceneral, and demonstrate that the
legislature eonleinplaled retention of services
of counsel outside the Detriment of law.
AS 30 30.015. 30J0A.">0(1)X32), 4123 050.

6 Allorney General e=<

lleeoid did not show that Attorney Gen-
enl laches! consent of the principal 0 &s to
bar appointment of special proaeculor by At-
torne?/ Cenenl under common-law doctrine
of delegatus non potest delegare.

1. Allnmry General 04

S|K-cial proseculor hired by Allorney
General did not eacee | the Kuj>¢ of his ad-
thority In securing Im ctmenta of largt! of
Invrstigstlon; appoliilr ent letter authoiiied
speriil “prosecutor to Investigate other relat-
ed matters ind lo serve as J>erial counsel In
‘other mslirra that (nay arise In the course
of Ihe Investigation.* and Allorney General
made it clear 'list S|<vial proseculnr had



r8 Alda

ar'cd within the wopc of authority Intended.
AS 44.21.<«0<bX3)

A Allornry General

I'crson who waa Investigated by special
prosecutor and sgilm! whom Indictments re-
urned diil nol Live Ihc same (Iandrnﬁ u the
Attorney General lo challenge whether s
risl prosecutor exceeded the ieofie of hia
apjioniment by Ihe Attorney General.

9. Allorney General C=«

Even It fpccisl prosecutor appointed by
Attorney General were found lo hare techn-
cally eseeedcd Ihe soo|>c of hla ajg»intmenl,
(>cciil pioseculor *»a a de faelo officer and
Indirtmenld obtained by him remained val-d
jiurfuanl to that authority, absent (honing of
prejudice by the person Indicted; ipccial
profoculor had at teaat a fair color or right of

itle and acted for auch length of time aa to
afTonl prcaumpllon of anointment, appoint-
ment proccsa Waa r»ported J)ublrcly, target of
Investigation himselr urged aisle”to get on
with the investigation, and quealluna regard
ing special J>rvvecutora authority had no
demonstrated bearing on grind Jury'i deter-
Erﬁn)atron lo return Indictments. AS 44.21

David C. Stew-art. I-av Office of Hickey
and Stewart, Anchorage, for appellanL

Douglas Pope WSﬂtIafT Pope It Katcher,
Anchorage, for appellee

before COATS. J, ANDREWS, Sujierior
Court Judge ami WOLVEKTON. Oialrkt
Court Judge.*

Or'IAfoV

WOLVEBTON, Dialrict Court Judge.

Tlie laiuea lamented In thia appeal are
whether, under |he cirrumalancea of this
case, the Stale Attorney General had the
authorrtK o appoint a special [roaecutor ami,
If so, whether the trial court waa correct In
dismissing Indictments on the grounds that

%rn P“’F}%e' ﬂ[ I ”g)an ankle
BT

S7J PACIFIC TKI"CHTEK, A SKEtIKS

the Specral Prosecutor had carccdcil the
scope of the authority granted h¥ the Attor-
ney Gencral The case presents Lvaucs of
firSt Impregsion In Alaska. We find that the
Attorney General had the authority lo ap-
point ailieclal proseculnr In this “Instance
and Ilul The trial court errml both In finding
that the Special Ihosecutor had exceeded |he
K-of« of his ippointrmenl and in dismissing
the Indictments on that ground. We there-
fore vacate the trial court's order and rein-
state the indictments.

Jinpraiitid 1
On January 'AS 1990, the law firm of liny-

ko, llrecre and KIansburg filed a lawsuit on
ita own behalf a%arnst llauma-Gtiml, Mil,, a
Japanese firm that had sought montract to
finance and build a major part of (lie lradley
ljl.e hydroelectric project. In that suit.
3AN 90-7I8CI, Attorney Itol«crt A llreeie
claimed that he had Ix-rn wniking on a KVX)-

000 contingency fee hasli for lluama, which
was lo be paid If the firm won a no btd
conlrart for Ihe p]roJecL Although llatama
dropped out of the process when the Itale
rejected Its financing plan and decided lo use
coin>ctitive bldilli (? lireeie cIarmed (hal 1la
umi laler a%ree lo pay him for servrces
and he submitted an Itemlied breakdown of
leniccs and eapenaes In earesa of $200,000.
The ault also demanded repayment of $50,000
for various_polillcal contributions made on
behalf of Ifaxama.

The (MI suit *gainst Itsrami-Cuinl at-
tracted prosecutorral attention to JioZentUl
violations of lobbying without rtgiatration
and loldiying under an Improper contrn%enc
fee arrangement. Ily November of 1990, Ib
Chief Proacculor for'the OcpaHincnt of -aw
had commencrd an Inquiry Inlo the miller.

However, In early November of 1990, Wat-1
ter J. llickel was elected Governor andl
shortly thereafter on December 11, 1990, hd
innouneed the appointment of Charlei’ f-
Cole u hla attorney general. Edgar Paul

E]”I?e”ﬁli:l‘ %f) actalhal "ﬁ?rr%e

ctrcc vevelit ette
n/rvarpc Anklet eonrrsr orumenva.

w3 N
lloyko, s |vartner In the firm und[r]er Investiga-
tion, hail Iwen Involved In llirkel's qultcrna-
torial campargn and after Ihe election he was
named In Ihe Gnvrmor'i Dej«rtmmt of ljw
transition learn. It waa Uoyko, In fart, who
recommended In III[keI that he appornt Cole
a attorney centra

Tive relationships among Covernor llickel.
Boyko, and Cole were rignifiranlly Inter-
twined. lloyko hail served s attorneu gen-
eral In Hickel'i not administration In"the
19G0i. During the 1970a and 1950, Cole and
Boyko were private pnrtitioncra and had
represented one another In litigation where
the other had Ixx-n named as aparty. Fur-
ther, Cole and linyhn had Jointly represented
several different clients, anil Cole had repre-
sented llickel while In private practice.

*'On December 6 19i0, lloyko apparentlr{
asked Governor llickel lo apixilnl @ iliecta
prosecutor lo cv|>cdr|c the eriir'- 1 Investiga-
ion Involving hia law film, lloyko c»prrfscd
hla belief that ri { |nvestrgatron was a polill-
“y mothiled attempt o reduce hla Influ-
ence with the new administration and to de-
(Vct attention from hla complaints iltoul the
Ie administration's selection of a private
h m Jo Hrt ate Irlve Euon Valdca claims

0 be alf of tie stal

ree attempts were made lo aecurt the
eea of a special proacculor. Although
hid tried to remove himaelf from t

'n proccaa to some de%ree by assign-
lhe aelcction duties to la de{Hrty
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ilejiped In and redected Ihe first candidate
lieeause Ihe candidate had been a law part-
ner of the prior administration's allnmey
general Affer the second and third candi-
ates Indicated (hal they had conflicts |hal
prohrbrted them from faking Ihe poaillon,
Ireeie himself indicated that he wanted the
alate to get the investigation underway.

At the ouLuel of the apodal counsel agiec-
tlon process, the Deputy Attorney General
sulimlllcd a Itccjueat for Alternale I'rocure-
incut, which was markcv| 'confidential." In
that doormen* he stated Ihal

this rase Involves investigation of Individu-
als previously represented by holla the At-
toney General and the law firm with
which the Depvity Attorney General waa
is.vodalrd until hia employment with the
Department of I[Jvr ecause of he In-
herent conflict of representation, Ihe use of

a ([>edal prosecutor has lieen deemed to
he necessary. Due to the confidential na-
ture of nil criminal Investigations, Ihe de-
partment must limit IU contacts with pro-
spective oublde counsel to an absolute
minimum In order to protect the constitu-
tional rrrfrhts of Ihe Individuals Involved In
the matter under |nver||gaL on. As auch,
the use of any form of oj>en rompetlllv.
procurement Impractrcal and contrary to
he public Interral

The selection process ultimstely resulted
In Ibe rpporntrnenl of Anchorage attorney
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David Stewart as Sjccul Counsel. In his
appointment Idler daled April IS. 10/21, At-
torney General Cole advised Stewait lul

Tliis Idler constitutes Gyour apporntment
as Sp>ccial Counsel lo ad on behalf of The
Stale of Alaska lo rmr/IrPaIe whether any
violallont of law may liaic t-ccurrtd in
connection with The mailers menlloneil In
(lie. complaint filed In 3AN'ASPQ-7I8 Civil, a
civil rale filed by Uoyko, llreeie, & Ham-
urg, ft at, o colled fcei allegedly owed
for "services rendered lo lliurns-Guml
|lit, and lo Investigate iueS other rclalcd
inallcrs ' inay arise in lhe course of your
Investigation.

Aj FF ecial Counsel, acting in an inilc-
jendcenl rapacity and rscrrising your inde-
pendent Judgment, Jou are to “direct all
phases of llie |nvcs||gr|ron Ic filing of
any charge* you conclude from your insc»-
ligation art “w-arranicd. and llie prosecu-
tion of any auch charges to their conclu-
sion.. You'art also authorised, but art not
required, to requeit tbe aenicei of the
Alaska Stale Troopera lo asalst you In Ihe
conduct of your Investrgatron and lo retain
such other allorney* ami S|x7cra' seniccs
aa you find warranted.

Enclosed art ihree coplea of a Slate of
Alaska Professional Service. Contract for
Your lignaturc felIrnr{; forth ami describing
he terms and conditions embodied in this
Idler of appointment- Heart sign and
rrlum [wo copiea lo Ihe Department of
Law
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The standard ar_rreement form fur ﬁrofes

sional services Included, infer nfuu Ihe fol

lowing provisions:
Article fi. Terminalion. The prnjecl di-
rector. by wrillen notice, may' terminate
this rnlnirl, In whole or in part, when il is
in th" oq |r|erpti of llin”Stair, ‘flic
Slate Is liable only tor payment In'aecor-
tlance with llie payment protislons n( this
contract for services rendered Ixfnrc llie
effective date nf termination.

Article 7. No Additional Work nr Maleit-
al. No claim for additional service?, not
specifically provided in Ihil contract, per-
formed or furnished bh the contractor, wil
be allowed, nor may the contractor do any
work or fumish any material not covered
bPr the contract unléss the work nr materi-
is ordered in writing by the Project
Director and apprusrd” by lhe Agency

Head.

Article fl. Imlf|icnilrr.| Contractor. The
contractor and any a?ents anil employee*
of Ihe contractor” arf In an in|r>cAdrml.
capacity and ire not officers nr employee*
or agents of Ihe State in Ihe [>eifonninc«
of this contract. ,rr
Article 13. Officials N'ol In llenefiL Lon- 1
tractor must curnf)ly with all applicable
federal or Slale laws regulating ethical
conduct of public officer* and employee*1
Special Proseculnr Slewait direclcd the
investigation and prescnird the matter Le-'

whalrtrr criminil prosecutions lie corxludrd
writc wirrsnlrd.
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various” charges™ In Ihree scparilc rases*
?urlty lo ill of
the charges, and lie moved To dismiss Ihc

lIreeie enlcréd pirms of nol
Indictments on Iuo grounds:_ that the Attor-

ney Deiirm| had no aiilhnrily In ipp>ninl s

ifirrial sunsi-ailnr. sml thsl Ihc S|wrlil Pros-
rculor had csrenlcd the seo|* of hi* authori-
ty. llreeie sl?o allrgeil Ihal Ihc Allnrpey

eneral™ drelsralion nf a mnfiicl was merely
| ruse lo defiiT| Ihe |nvestrgiatron from oili-
er and limit I In llreeie on}r on the oilier
hand, llrreie argued Ihal it the Allomey
General had a ronflirl, the confiirt should
have 8 ?hrbrted him from selecting > S|>ccial

- |Iree|e moved lo ilr|Kise a numlicr of guv-
‘cmmrnt officials, and the stale moved lo
"quash the sub|>ocnss Ilie trial ~court
quashed some of Ihc subpoenas, held Ihc
lubpoenu for Governor llirktl snd the L
Governor in abeyance, and ordered Cole
Dtl«jly AUorvry General Ulinkcnihip, and
Boj ko lo apliear for an evidentiary hearing.
The (Irral court tlirn stayed I11" orvicr (sending
ap|*li»le review, AAcr Ihil court denied the
“falc's éretlllnn for review, the Alaska Su-
B gr ourh anlcd review and slaycd the
Identiary hearing
pending a determrnatron by the iuicrior
court of whether the attorney general haa
the authority lo ap[>o!nl a special prosecu-
tor, and If'so, the eimimstanrci undrr
which luch authorit may Ire rserclscd.
If, after theae qucsflona are determined,
in evidcnllary hearing la ncecesary lo fa-
Jlate the disclosure of relevant Inform*-
*uch a hearing shouid be held.

“ther llian reach the Issue of whether
tmder what clrrumstanrr* the attorney
m hu the aulhorily lo *pjvolnl a s|<reidl
">*or, the In ! court :ho*e lo resolve
queann by ruIrngi only on what I viewed
[I** “narrowest Taaue raised" and ill*-

fhe indictment* on It* finding that the
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Fr)erlal Proseculor had “cseecifcd llie scolt!

Ihc aulhorily vested in him by Ih t-
ot Ihc aulhoyil vested in him by I appoin

Eollowing Ihc trial cmiit's onler, the stale
moved for reconsideration and sulimllinl a

Ivtlir from the Allortivy General, which read
as follows:

| have reviewed my lellcr of April 15
1991 af)|x>|n||ng David Slewail Special
Counsel lo Investigate the llreeie mrIIer
I hive also rcvlrucri Ihe decision of Judge
Kali distributed on Februan( l, 1221 that
Interpreted that ap|Kilntmen

Mr. Slew-ait'a |rerfannancc undrr Ihal
apirointincnl resulteil In three linliclihcnls
leing relumed against Mr. llreeie. His
investigation and assistance In the grand
Jur?; in_Ihc return of those indictments is
within Die scojie of Mr, SlewirC* authority
tint | intended him to have when | ap-
rfgrnﬁglhrm to be Slierial Counsel on April

Ilie trial couit denied Ihe ilito"i mation
for reconsideration, and Ihe ilalc apliej|rd,

I'hr Alfomrp Grnrro/s Aiilhnrily lo Appoint
a Sfircial I'rotrenlor

11,21 Although (he trial rouri_chose not
to reach Ihe issue, we believe 'hat it is sppru-
prialc for u* lo resolve whether the attorney
general has Ihe authority lo apF|o|n| mepecidl
prosecutor. The issue waa fully briefnl and
argurd Ircfort Die trial court” and In this

rpeal Sra Linn Cor?p fArr /o&rrrlrn of
Amilfl, 787 P2d 102. 115 (Ala<ki 1920}
stllf It A'orfAloralrrTi Conrlmclron Inc, 74
¥J2d 235, 239 (Alaika I|*87) Further, while
we wil reverte a trial court™ factual del/nnl-
nriloni only If clearly ernmruu*. questions
that involve application of legal rule* lo the
facta are sulilecl to our Indrliendent Judg-
ment Joiirs it Jones, 815 I'2d 1173, 1176
(Alaska 19J2). Asto questrons of law, we are

Hl
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In adopt Ihc lule of law Ihal Is most |scr>iia-
she In I|?ht of Frecedent, rei-'nn, tml |mliry.
Cuin it Jl«. SI'T %21 12M. 12H1 n. 6 (Alaska
Ih)
_13) Alaska Statute 1121720 icli forth
ihe ilutin of the attorney general anil stalet.
In|crt, that .
la) Ilie attomney general is the legal ad-
visor if the governor ami other slate offi-

r
(h) llie attorney general shall

CI‘ ?rosecute all eases I_nvolvin(l;. violation
of rlale favr, anil file informations ami
Prosecute all offenses against the revenue
aws and other Hale laws where there is
no other provision for their prosecution;

(7) perform all other duties requircsl by
lavr or which usually pertain to lhe ul ice of
allorney genenl in a stale! |

In the rase Mure us no claim haa been
made that the ofTcnses alleged In the Indict-
ments were Improficrly Lroughl or involved
prohibited subjects of prosecution under AS
112.11'CKbX3).  However, The icconl Ix-foie
us demonstrates Ihat Ihe Allorney (iencral
reasonably believed Ihat he wes ethically re-
strained from prosecuting the tnallcr lic-
ratise, as ihe Dejiuly Attorney Central slat-
ed In lds ItcquesT fur Allcrrvale Procurement
“Ihil rase involves Investigation of individuala
previously rcptesenicd by both the Attorney
General and the law firm wilh which tlie
Deputy Allornry Genera] waa associated un-
til his” employment wilh the Deliartment of
law. because of Ihe Inherent conflict of
representation, Ihe use of a special prosecu-
tor has licen deemed lo be necessary."

i TR gt o R
%nﬁlf ity
i

fsb)

Wi

ch a
e
%ﬁlﬂ&é&:a;% 'e%manﬂﬁj%lrﬁﬂgé&fﬁuggfu “Eﬁ

jon with' 1hcauuted!,

13 PACIFIC HKPOIITKH, 2d SEIIKS

Additionally, in a rmifidmihd ih-ruimlit
captioned "AlTIKIIlirV Tt? SEEK I'litl
FF.SSIONAL. SKIIVICF.S" the Deputy Al-
Inrcy Gener.il staled Ihal due In “Ihe Inher-
ent conflict of represent.itimi involved In such
a situation, il has Ix-m ihtcnnimd that Ihe
use nl a s|K-cial prosecutor Iv necessary in
order In maintain public confidence In"the
judicial process and to assure that the con-
duct of any resulting piu.-ecution is dor.c
without bias or any a&waranrc of improprie-

t n

yDes ite Ihe Attorney Gerend's Inlief Ihat
a conflict existed, however, we find that the f
Attorney General had a rontinuing nhligitinn
lo ensure Ihat .11 violations of law would lie
Brosecuted as required under AS Il2s-

20thX3). As a result, we fiml Ihat the ap-
pointment of a special proseculor by the

Attorney General as a remedy lo his per-
reived cimflicl was bolh appropriale and au-
lhorireil under AS 41 zrvreoliK~).  Prosccu-
lion of Ihe alleged violations wav a de
required hy law(AS 112\ 02(XbX.1), and If -J
the Attonvey General In his discretion chose '1
In disqualify himself and Ihe Department of 1

law from prosecuting Ihe violations, il log!- J |
rally follows that his ap|>iii lincn( of a *>ecial | |

proseculnr In conduct the prosecution wes 3

also a duty rciulreil hy law.1 1

111 lircere argues Ihal the Attorney Gtn- .m
rral did not have Ihe authority lo aP||o|nt al
ap>reial prosecutor Manse such ilelt gallon*$S
of [Kjwer are limited by the Alaska Conslitu-B
lion,” by ilatulr, and”by the rmmnon law m
doctrine of rfrfrﬁ)ofm no_pofrrl |frfqarr
lent consent of Ihe principal, ilrirgaled pu«-.B
er may not be_dele%ated fu_rthe?. According®
o Ilreere, article [11, section 22 of the AD*-B
ka Constitution liinilcd "all ... rctj<rtrT»M

indiyidual wiitj.ihe Hit of twin; (turfed wilh aat

unc\(h_a?1 pon%ict of Irllrml. ( . Ja”f’
]fiACtI%I{ 1f r(lld t'l%ﬁ' A??rr?r%l\ggzgigﬁ]xrqmt J\irniW**
%crmmr. |ﬁc allo n<7.}rn< alt ? uIIraV
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fiiiirtlona, [wmrra mid ilotli-i" o I|I|e allnmry
g_eneral lo those ‘alluralnl by law,"1 ami

ial Ihe allocation under law Is confined hy
AS 4117010 and AS 1L1.17.010, which some-
how limits nr restrict* the attormney general
from *p|K_|InI|n? a i[>cclal proseculnr.” luw-
ever, wc ilo nof tw-licve Ihal lhe Alaska Con-
rlitution nr the applicable ilalulra ecpress or
Imply auch a restriction on Ihe attorney gen-
eral'a authority to properly dclegalc rertiiin
duties of Ihe offirc.

Alaska Statute 11.17.010 alalea Ihat the
att_orner %(]eneral "may assign llie funrtlons
veiled In the department to suMdinalc tilTi-
ecra and employees." Alaska .Statute 41.17.-
010 aulhoriiea the allorney general 1o “es-
tablish  necessary  suliorvlinalc Jiosi"i(ins.
make ap|minimenll lo these [Kisitiung, and
remove icrsoni appolnict! within Ihe limita-
tion* of appropriations and subject to slate
peraonnrl law*. Each |verson appointed lo a
subordinate [xuilinn established hy Ihe |at-
lomey generall is iimler the su|>ervision, di-
QTﬁI'On' anil control ol the (allorney gencr-

* It la apliarrnt the key eonrem Is. lhal In
’delel?atlng functions and establishing slaff
"pwilllons, Ihc aIIorn,er genera) la lo ms'-tdo
api)ropnale su[>crvisfon, direction, and coir-
(trtl over Indivhluals serving in position* thnl
rart lubordinutt In the allorney general,
ilinder the clrcuinalincci of thig rase, the
|Attorney Grnrral |scrrcvrd a disqualifying
Avltrtil, bul he neverthelesa malnlaincd ai-
lproprlate iufienislori, direction ami control
eser the S>eclal Prosecutor to whom he had
.apjropriately dtlrgaled funrtlons.

P As previously slated, the attorney general
lku five power and duty under AS 4<2D-
JPW=>X3) and (bX7) ~ensure Ihal state law
ijojatloiu ire Inverllgileil and prosecuted.
JN“Homecy Genera! fulfilled hli legal otill-
Won hy apliolnlinf a special proseculor
i7™i "hfle operatmlq In an ethically rr<|ulred.
flyfpendent caparlly, neverUielcai rrmained
prtinale lo the Allorney General.
UK@kaW. Il.union.;; o AlnVs Coniiliu
HC)" Ml ?l follgw |
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Ilie Allorney Gelieml ldled Ihe Slk-clal
Proseculnr after ilirecling Ihe iclcction ?n>
ross lo Ihc catrnl necessary to ensure that
the Jicwen selected would ot also lie dis-
qualified hy a conflict of interest. Hie Allor-
iy Ceneral direeti-d the tgicclal Prosecutor
loart "In an independent capacity,* and he
ilircled him In raerrise his "Independpnt
Judgment' subject, nf course, lo the require-
ment Ihat he “comply wilh all apjilicahle
federal or alalc lawa re?ulallng ethical con-
duct of ofDccri and employee*,” (»s set forth
in Article 13 of lhe Standard Agreement
farm for Professional Peivices),

Uliilc acting Inile|iemlcntly, however, the
lg>ccia) Protcculor was reqldrrvl to submit
claims (or services to the Department of law
which v.ere subject to the approval of the
Attorney General (Article 7, Prucsskmal
Services Agreement), ami which made his
work subjeet lo some degree of review. Ad-
ditionally, Ihc Speeial Prosecutor wjj Subject
tu termination b% the Attorney General at
any lime that the Allorney General _Eer-
ceived Il lo be In the best interest of Ihe iLate
(fArtlcle 5, Professional Services Agreement).
hus, the Sliectal Prosecutor remained In a
position subordinate to the Allorney General,
& required by AS 41.17.010 and AS 44.17-
010. e therefore conclude Ihat the &rlal
court wea clearlg esTuncous in its factual
finding that Ihe Special Prosecutor waa not
undrr aﬂ)roprlate and continuing iigicrviikm
of llie Attorney General.

Further mpport for Ihe prolanltlon that
the Alaska Conitiluliun and statutes were
not meant lo serve a* restrictive limits lo Inc
attorney %rneral‘a authority lo delegate Is
found In the Prucecdinp of the Alaska Con-
stitutional Convention, The Chairperson of
the Executive Committee commented that
In keeping wilh the modern thinking of a
lIlrong executive, il la certainly the policy
not lo establish offices hy name ami 10
narrow down Inhclr funclkvna In Ihe rocvill-
liilion. Hie |nlicy la lo leave || them

liw amj within mo muif. ilun, twri;
ol
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Gin
broad imil general anil flexible enough *o
they can I* adjusted lo meet changing
limea anil changing circumstances.

3 Proceedings of the Alaska Constitutional

Convention (PACCJ 2U)s (January 13, 5,Vi>,

15) A reading of Ihe slatutrry aulhoriu-
liciii for olhcr Department of law nfierallons
suggests an inlrnl lo leave offices and Incir
functions broad, general, and flexible, even
when circumstances do nol involve a disquali-
fication of Ihe allorney general. Pur exam-
ple, AS -11.23000 provides lhal
If & matter In which the stale is interest-
ed is Fendln% in a court distant front the
capital, and il la necessary for Ihe slate lo
lie' represented lay counsel, the a'torney
general, with the approval of the govenor,
may engage one or more attormneys to ap-
[>eir for the allorney general. The a'tor-
ney general may pay for these services out
of appropriationis for Ihe attorney general's

office.

Additionally, the fact that the legislature
provided a mechanism in AS 3GJOOI6. for
ilale a([]enmes lo procure [>eraonal irnicri
contracts demonstrates Ihat the legislature
contemplated retention of the services of
counsel outside of the Department of law,!

In I'ullie Defender Apriirg r. Superior
Court, Thinl Judicial Dill. M1 P.2d 917,
950 (Alaska 1975), the Alaska Supreme Court
explained Ihat * (generally, an allorney gen-
eral has those [>ouers which existed it com-
mon law eicept where they are limited hy
statute or conferred uf»n Some other stale
official.” In describing Ihe breadlh of this
aulhorily, the supreme court went on lo state

that

Under the common law, an attorney
general Is emﬂourretl o bring any action
which he thinks necessary to protect the
Publlc interest, and he possesses the corol-
ar)( [rwer lo_ make an%/ disposition of Ihe
stale’s litigation whirh he thinks best.
This discretionary control over the legal
business of Ihe itate, both civil and crimi-

). . AS *f JOFOdIN) rxr* pryttdrt ihil ihe pii>
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nal. includes the Initiation, prosecution ami

iligmsiiinn of cases.
ItL (citations omitted).

In 1ilriila t» rrt SPflysa # LV/nii f'nrp,
52| F.2d 2dd. 21 (5th I'lr.1, -m¥ dtuinL 120
U.S. SOT. JI SCI. 88 SO L1, 2d W 119701,
the court discussed the evolution of the "iffice
of the common law attorney general, ind
explained Ihat as chiefleg.il répresentative of
the king, the ,

attorney (r;eneral was clearly subject lo the

wishes "o the crown, lint, even in those

limes, the office was also a repository of
power ami discretion; Ihc volume ami vari-
ety of legal mailers involving Ihe cruun
and the public interest made such limited
independence @  practical  necessity.
Transl>(1?|(|on of the Inslituliun lo this
country, where governmental initiative was
diffused amon% the officers nf the execu-
tive branch and Ihe many individuals com-

Brlsmg e legislative branch, could onl

roaden tills area of the attorney general's

discretion.
(Footnotes omitted). _ .

Elaborating on Ihc same print marie b
the Alaska Supreme Court in 1'ublic Defend-
tr Aprucy, Ihc court in Shrtin writ on lo
explain Ihat

The attorneys general of our slates have
enjoyed a significant degree of autonomy.

Their duties and (rowers typically ire not

exhaustively defined by either constitution,

or alalute hut Include all those exerrlml at
common law. There Is and has been no
doubt that the legislature may deprive Ihe
attorney general of specific LI_OW[[S'_ hut In
the absence of such Iegilsla ive iclion, he
t?;plcally,may exercise all such authority a*
the public interest regulres. And Ihe at-
torney general has wide discretion In mak-
ing determination as lo the |iubhc interest-

Id (footnotes omitted).
As previously stated, neither the Alaska
Constitution nor the legislation establishing

law {'ﬁ]ihr tLiir IP jgu iiaTni wnr?ilihr Hok:
ﬂy hoojfﬂ o? nlurmi m«\ﬁf ﬂ ‘n%PgoE<
or :hr [Uparlmeni ol | aw in m Iru™or pro**
cair the t-Mtililf aioljinmi

STATK V. [IHKF7.K .
cmain rian Xaiesm Kill

the Department <f law limit* nr deprives Ihc

attorney general id Ihe pmer In appoint a a ng-eiaJ proierxitor, anil Ihtxc
special proseculnr when, in the wide discre- I

tion granted. Inc allnrney general I-glievcs
fifh xn nf-piifrvnt *» 1= In the pulHr
interest. Wc hold that the proj>cr appoint-
n-cnl of a s|>cci*l prosecutor in rirr.mirianrea
where the aIIorneP/ general lielicvea he anil
the Department ol lave arc d|3(1uxl|f0-d by a
conflict of inlerrt is within Ihc attorney
gcnerafl iliscrcllooary control over the legal
usiness of the state.

|6) With rcsp-et lo the argument Ihat
llie ap|>aiiitmen! wav somehow barred by the
common law doctrine of rirlrynfiia non jmfrs|
dtiiporr, WC arc unable 10 find from the
record anil appliralilc law that the Allornry
General did nol have the content of the
principal In make a proj>er ilelrgalinn lo a
apecial proseculnr,

The Stv/x of Ibe Sifciul I'niieciilori All-

(Aorilg

blal court cried In Its factual finding ;\hat the
Special I'roaccvitor waa not under the con-
tinuing aufiervisinn of the Allorney General
mt nevertheless musl address “the tria
court's legal mnclusion Ihal the S|n-0|aLPrps-
feolnr excvedn| ihe srop>e of his aulhorily.
In reachlr.g “hit rmiclliviuti, the Inal rourl
ipiwrcntly relied |\()on Ihe argument mailc
W lIreeie Ihat SVAuuirr |- ridiminn,
-YZd tr. 1G7 K.Y.S.Zd 182, 151 K K.2d 522
("W wex contiolling. We find Ihal Srbiiui-
rr la 1llallnguishahle on rcveral grounds, and
hal Die trial court Ihrrefnre erred in ill
egal conclusion aa well,

ScAumrr, in fart, acrvra lo highlight the
deference U-turni jurisdictions Ihal havr ra-
& coiutitullori.il or slaliitnry liinilaliona
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nn Ihe attorney general's aulhorill)(] In aplioiiil
al do not.
chuuirr, The New 1>k Court of Apjxals
upheld Ihe lower tor.  ‘“rision that Ihe
distrirt attorney had !|upr0|§||¥ apisrinicd a
r>erial Froseculor 53 Investigate anil prnsc-
eulc an
lInltrrnrv. had run a%alnrt for a congreaslon-
a}s teal. Schuutr, 107 N.Y.SZd at” IKTI-ft,
451 NK.2d at 523.

In rontrast lo the Alaska allomey general
who funrtlona_wilh The broad Jioweia and
ilullca as explained In I'ublic Drfender Agen-
cy Ihe district allornry* In New York “do
not hold a common law office; and they have
no ivowrra hut auch as can be found written
In the statute took." /'rofric o. Coniino, 2
N.Y. 9, 18 (1819).

The district attomey in SrAiimrr was an
rlertrrl constilutional officer who was direct-
ed hy statute lo prrecule Crimea Ihal were
rocn%mtcd hy the courts In The county for

she hail liven elected tu serve,

ndividual whom Ihe district attorney,

L whicl
(7) Althouqh we have coiirluiled that the Schytnrr, 467 N,Y.S2d at 1B3-Al, 451 N.EZd

ot 52121 g,iting. County l,aw |700(1L.
McKinney's Consolidated l.ana ol New Yor
(l\_/IC[.)g. County law t 9)0 lutivorired the
distrirt attorney” lo »p[toiiil” assistant district
atlurnrya lo serve at (he pleasure of Ihe
district’ allorney. hi IG7 N.Y.SZd at ISI,
P KK.2d at 521. However, unlike In Alas-
ka. Ihe New York county laws Included a
sjweific statutory scheme for |he apiarinl-
meut of a f|K-rial prosecutor. In Ihe event
that the district allorney were to become
disabled or disqualified, the statutory scheme
provided for rurt sp>ainimmt of a jjpcdal
diflricl allornry who' would auéveraelle the
distrirt allorney. 1d. (riling Counly law
i 7015). Further, under suDlivislon 20l tec-
tinn 51 of the Kaerutlve law* the governor
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of New York lias Ihe issuer to order the
attoney general lo sulx-rscde a district at-
lorney.

Fchumer was elected o * congressional
seat form_erl?/ held hy lloltunan. hi 107
N.V.Szd it Th1-61, 4M N.EZd it 523, Af-
ter the L'nited Slates All'-mey investigated
the Schumer campaign for [iossihlc violations
and declir-ed ProH-cuhon, lloltunan, who hy
then was elected as rounly distrirt attorney,
decided lo pursue Ihe mailer. However, be-
cause she was "-.nevmed alnul charges of
hias, slie asked the governor of New York lo
enler the attorney general lo sujwr>edc her.
hi

AAer The giovemor refused her request
Ihe district atforney apjiarcntly tlid nol seek
court ap&K»mImenl of a i| ~1al prosecutor
under 1701, &4 instead chose to byliass that
provison h aﬁpomtjng i fl<-cial prosecutor
under | 930. hi_llieter sof this ap>oint-
nit-nl, provided tint the «-cial pruseculor't
deri*ions or irtioru would nol 1* overridden
by Ihe district allorney, rnd that he could lie
rémoved from hia Juliet only for i.isahility or
for "extraordinary Impropriety,” as opposed
to removal > Ihe pleasure of the district
illorney as set forth in i 930. 1d 407
N.Y.SZd > 181 451 N.F.Zd at 624. The
court found this appointment lo lie invalid

Ix-cause “|shuch a transfer may lie accom-
Fllshed onl b}/ executive or rourt order."
d 467 N.Y.SZd « IKi, 451 N.E 2. at 525

In Alaska, by contrast, there ire no similar
ennslilutional or statutory_llmllallon{ regard-
ing ap|nintmrnt< of »|kdil (xosecutori, and,
as Jirevjously discussed, the Special Prosecu-
lor appointed lo investigate llreeie remained
appropriately subordinate lo live Attorney
General.

Pie fart that Ihe Sjedil Proseculnr ifs-
lulntid lo Invesll(t;ale Ireeie remained sub-
ordinate lo Ihe Attorney General leads to our
conclusion that the trial court erred In dis-
missing Ihe Indictments on the gruumli that
llie .Special Proeeculor somehow exceeded
the acope of nla authority. First, we believe
Ihe trial rourt erred In “ado<(ing auch a re-

B

nelal 10 almthng.
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strictive interpretation nf Ihc phrase from
the Sjwcial Prosecutor's .-ppmnlment Idler
Ihat suthorircd him “lo invc'tigalo such oth-
er related matters xv may arise in the course
nf your investigation."

because Ihc aulhorily for the ip|kiinlinant
was derived from AS "11.21 (HOAIM-D, which
required prosecution nf “all ‘cases |nvo|vmg1
stale law," the term "related maitosa” (nuh
as well [v%/ interpreted lo include all' faw
violations Ry individuals under investigation.
This is particularly true when the appoint-
ment letter is read together with the apen-
ihc to Ihe standard agreement form entitled
*' tide I. The Srnicn In I* firifuniiid by
lbe Cnnliraeliirtinjer Article I. Sjocia
Counsel was to Investigate nut only matters
"in connection wilh IThe mvestlgatlon relatllng|
lo the complaint in 3AN-90-71.SCI, a civi
case filed to collect fees for services from
Haiama-Guini.. 1.td," hut he was more
hrosdly auth-rind to *ewP is F|--rial Crain-
irl in other matters (hal may aibe In the
course ol the investigation

|B) Certainly llie AIIorne)r General, who
was privy to the agreement hal contracted
the services of the !'l«-cial Prosecutor and
who authored Ihe appginlincnl letter, would
have had some standing lo chall-nge (he
Special Prosecutor fur exceeding his authori-
t>{; however, the Attorney General made il
clrar that the Swcial Prosecutor had tried
within the scn/w of the authontY. Intended.
We find no hasls lo assume that lire're had
Ihe same standing In challenge uli ilicr the
Spec(sl Prosecutor e.sceetlci| the s.vgie of hia
appointment.

|9] Even if the Sftccial Prosecutor were
found to have technically exceeded the scope
of lds ap[>ilnrnmt, alnrnt a showing of prrj-
uilirt hy. llreeie, Ihe Indictments would re-

main valid pursuant to the S>eclal Prosecu-

tor's authority u a dt fntla officer. Sn
'in\At 9 Darii. 8 MichApp. 514, 21*
N.Wzd 701, 710 (1979).

_In /Airis, Ihc county prosecuting allorney
lielilloncd the court pursuant to Statute for

NY firculnr law | Il 1L.MtSnfmry 199)1

o
> officer (nr auch alength ol time, anil undrr

STATE v.

CHiu sis r 14 si
sp|miiilmeiit of i gH-cial prosecutor due to a
ronflirl of iuteirsl he |wrcfivrd reganl'ivg
the clnsc working relationship lietween his
ofTire and Ihe sheriffs drparlinrnt whose
deputy was live subject of Investigation. The
rourt “»pliolnird a" slicel»l prosecutor who
roniluclrd an inverligition anil authorised
Issuance of warrants that charged the defen-
dant wilh emlierriernint xml fraudulent con-
version. 1d. 272 N.W.Zd at 708. The lower
court later determined that because llie cir-
cuit rourt wns without autimrity to apjioint a
;lveelal proseculor lo appear In‘distrirt csiuit,
it was necessarY not only lo set aside Ihc
appointment but also lo” dismiss the war-
rants. 1d. at “I/.i-10.

Hie apiwllate const agreed that the circuit
rourt did nut have the jwvicr lo apl«dnl a
I|]>ecial prosecutor for the [>urlsoscs reguest-
ed. However, live appellate rourt held Ihat
the lower rourl rued In dismissing ihc war-
rants that weie bailed by Ihc »fk-ci.| proge-
cutor, relying on Ihe tie /nelo doctrine, which
validates, on grounds of jatic policy and
prevention of Tailure of public Justice, the
sell of offiris* who function under eoliir of
lawr. hi é| 7i0. Hie court In Datil quoted
from 40 CJ. Officers, | 300 p. 1051 which
read u follows;

A (verson will lie held to lie a dc facto
officer when, and only when, he is In por
session, and Is everrising the ilulli-a, of an
office; lds Inrumlvenek/ Is lllegal In some
I’eSLI.CtI; he has al least « fair rolnr ol right

itle In Ihe nlfice. or has acted aa an

such circumstance* of reputation or acqui-
escence by Ihc |iublic anil |niblic authori-
ties, u o afTurd'a presumption ol ip|mint-
menl or election, and Injure peoplr, with-
out Inquiry, anil relying on the »uF||oa|!Inn
that he Is'the officér fie assume* 10 lie, to
. submit to or Invoke hla action; ami, In
some, although nol all. Jurisdiction*, only
»hen the office hss a de Jure existence.

Ne helieve thsl Ihe ilt fnelo doctrine Is
‘Ppdcable undrr Ihe rireumslancea, snd Ihil
. tequires relnsistemenl of Ihe Indictment*
Mrt'ut llri-ru-. ‘ihe Special Prosecutor was
"’fatnt;umg and. proseeullnft; lrrete |nsnu-
twt to the authority of the Attorney Grneral,

*

derived from AS 11 21020 and vested in him
by his appointment.

~ Although we have found Ihat Ihe apiwint-
ini-nt and exercise of authority were ﬁro|>er,
llie result would bo Ihe same even If Ihe trial
coust were rorrec! that lhe Inromltency waa
illrgal In some respect; Ihe Sj>eclal Prosecu-
lor had "at least a fair color or light of title,"
and “acted as an officer for such a length of
tiino. and under such circumstances of repu-
tation nr acquiescence hy Ihe jvuhlic and pub-
lic authorities, as lo afford a presumption nf
apjioinlinent~ floiix, 272 NWZd at 7ld.

The prnccfi nf aplicinting a ayvocial prom-
rotor was reported publicly and conducted al
Ihe request nf IIono, lIrecre’s law partner >
Ic lime.  AAcr linyko made this request to
the Governor, the Attorney General, as chief
Irgal advisor to Ihe Governor, commenced
Ihc selection pn-cest. When difficulties
arose in sllectmg a qualified (x-rsnn, llreeie
hunrclf discussed Ihe aeleelinn process and
urged the slate to get on with Ihe Investiga-
tion. Thus. Ihe .Special Proacculor hail a fair
color or right lo title, and he acted under
circumstances of rejniLatiun or acquiescence
not nnly of public authorities and the (niblir,
but also by llreeie himselff. The Special
Proseculor ‘roniluclrd an Invest|%;at|on, suls-
niilted regular rM'Ub to the Atforney Gen-
eral. anil presented Ihe matters lu s”grand
Jury under circumstance* Ihal Induced (x-o-
ple”to submit lo or invoke hia action.

(Juriljuna re%arding lhe SperUl I'rosecu-
tor's authority had no demonstrated bearing
on the grand Jury's delmninallon to return
indictments against lireeie. Even If the
Special Prosecutor’! Incumbency were illegal
in some respect, there wit no ‘hasla for the
dismissal of Ihc ImhrtincnU, since, In any
case, hit aria achieved rfe faelo legitimacy.
Set /’C%p/r r. Munluyn. 41 ColoApp. ZI1, GG
I'Zd 15G, 162 (1380) There la nothing In the
record to show how llrx-cie rould have been
prejudiced by the apjminlinenl of a i[>eclal
piureculor who waa contractually bound hy
all anllcable federal nr slate laws regulat-
mg elhlral conduct of (Hihlr offiens,” and
\rfgv? 0[,Jvresented the cases to a grand Jury for
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In summary. wc find that the Attorney
General had the authority to sppo’.-Il the

S‘K-ci_al I'rosccutor under the circtrtitauces
of this case. Wc also find that ihs Special

Prosecutor acted within the scop>e of his au-

thority. I’ir.a'(ly, Je Lall Ihat the SK'ciil
Prosecutor acte

thority and Ihat, absent any record demon-
strating resulting prejudice, there u-as_no
basil for dismissal of (lie Indictments. The

10,
I
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stupe of juthatils, 111 apparént Tnal 1hrSpecial

at least with dr /ceto au-
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order of the trial court Is therefore VACAT-
K1). and ihc indictments are reinstall'd.

IItVNKII, CJ.. and MANNIIKIMKIL. J,
not particilia(ing.

R By SaP i T g e

1)11.1.|NG}(-:Ir¢]\M V. FUZ'Mimﬂa %C{ TIWKST Alaska

C)T\\.I-" DILLINCIIAM, an Alnsisa
|un|c|[)n| Cnrjiiirallnn,
rilllonrr,

ClIZM NANOHTIWKST,
INC., linpundcnt.

No. S-W30.
Supreme Cniut oft"laska.
May G IMI.

_Construction rontrnctor brou?ht\_ction
against city, seeking Increased eosl.s in eon-
ncclion with alleged differing site romlillol
reqanling construction of sewage lieatment
facility. ~ City filed third-party roinplainl
against engiieering firm retalnrd to prepare
environmental plan related lo treatment sys-
tem, alleging lirrarh of contract, lircarh”of
duly of care, and breach of fiduciary duty®

(The Superior Court, Third Judicial Dlslrlc
Anchorage, llcverly W, Culler, A, graidt
Partlal luminary Judgment for firm o cUimi
or breach of contract and breach of thyfeiary

.duly. City [>clillnncd for review. Wie Su-
Preme Court. Itabinnuiu, J., held Inal: 1)
egislature's general goal In cnarll/g statute
pfterally tendering void contractual provi-
sions imrjiorling o Indemnm' grommee
against liability for damage! earned by prom-
isee's civil negligence or uinful misenndurt
*»$ 10 provide remedies fog all wronged |ier-
tons, ai npl«)sed to onl/goiemmental” in-
drmnileei; (2) c.\rullial*ry clause Ihat limits
lability for partr's "negh?ent arts, errors, or
omissions" should bc/onsInicd lo limit Ilabil-

dy for ne?lllgiem atls, crrora or omlulom

Pr ; ﬁ3 istulas generally rtndering void
onlnclual provisions [aurf>orting to "indent-

(nl/y* promisee’prohibits limitation of liability
okosei; ambfl)pthat statute apjdlei to rlause

U nynlonnl under It, regardless of
shether indemnification hu been aouglil.

Helrred

Appeal and Kmir c=83<1)

Interpretation of statute and related
Moatkma' of intrrprctalion of mntraelual

clause presented ipicslions of late, whie
prcme Court reviewed de nnvn.

2. Municipal Corporations 025
While city wav I_scncfjciar%y 'promisee”
of contract with engineering Dim retained lo
prepare environmental plans related to sew-
age treatment system, c/fy was "promisor
with repanl to liiiilalinyr o I_|ab|I|t¥ clause, as
il was é)cromlsmg 1o funit firm's Tiability.
1IN Winds and Dilates
lr?{ll%lnhs I Tudirjol contInKtinns and cel-

3. Imlemnlly,c=3
Magislatiirc’s general goal In enactin?
statute generally rendering void contractua
pro'i‘io{(s purporting lo indemnify “promis-
ee" against liability for damages caused by
Aroausoc's civil negligenre nr willful ml.teon-
ct was to protide reinrdica for all wronged
Vim, as O%Jsed to only gnvermnenlal
findemnllcei. i5.I5WO.

i. ConHocl) 0206

Kiculvatory_ rtause that limits liability
for partﬁ's Negligent acts, etTora, or omis-
sions” should tie construed lo limit liability
for negligent artk. errors or omissions only
and clamr therefore applies lo breaches of
contract and fidugiary duly only Insofar as
breaches are negligent!

¢ publication WoCHt am! Dilates
f%l%m r judicial conuiuVpoin and cel-

5. Municipal Corporallons CMSO

Tijal court eom-clly ruled thaVJimilalion
of liability clause In contract between city
and engineering firm, limiting liability for
party's "negligent act*, etrora, or oinlssw
applied to breaches nf contract and fiducial™
duty, but only Insofar as breaches were ncglri

ItcnL

6 Contract* 0129(1)

(lability for knowing or bail failh
breaches of contract ran never Ire limited

7. Indemnity C3
Statute general!)- rendering tool run-
traetual provisions purj«orting o indemnify"
Bromwee against liability fur damages caused
y promisee’s .sole.ne_?llgenre nr willful mis-
rondurt prohibit* lituifalion of liability rlaus-
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SB 286

"An Act relating to the duties and powers of the attorney general."

SB 286 is an attempt to clarify the duties of the Attorney General, place into statute that
the Attorney General shall defend the Constitution of the State of Alaska, and put into
law that the Legislative power to make appropriations constrains and limits the Attorney

General’s authority to settle cases.

The Judiciary Committee worked closely with members of the Subcommittee on
Privatization and considered recommendations. The subcommittee found, and the
Department reluctantly agreed, that the Attorney General is NOT a constitutional officer
and that the Legislature, by statute, may define the role and responsibilities of the head of

the Department of Law.

It is the intent of this legislation that the Attorney General defend and uphold the
Constitution of the State of Alaska, and that any settlement entered into by the Attorney
General which recognizes a present or future duty or obligation on the part of the State
which is not contained in statute or for which appropriations have not been provided must
expressly provide that the duty or obligation is subject to appropriation by the

Legislature.
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"An Act relating to the duties and powers of the attorney general."

SB 2S6 is an attempt  Jarify the duties of the Attorney General, place into statute that
the Attorney General ..all defend the Constitution of the State of Alaska, and put into
law that the Legislativ nower to make appiopriations constrains and limits the Attorney

General’s authority to settle cases.

The Judiciary Committee worked closely with members of the Subcommittee on
Privatization and considered recommendations. The subcommittee found, and the
Department reluctantly agreed, that the Attorney General is NOT a constitutional officer
and that the Legislature, by statute, may define the role and responsibilities of the head of

the Department of Law.

It is the intent of this legislation that the Attorney General defend and uphold the
Constitution of the Stale of ' *ska, and that any settlement entered into by the Attorney
General which recognizes .  esent or future duty or obligation on the part of the State
which is not contained in stance or for which appropriations have not been provided must
expressly provide that the duty or obligation is subi ct to appropriation by the
Legislature.





