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House CS for CS for SB # 286 (JUD)

Amendment I

Page 2 line 9

Delete or that generally .... in other states 

After by law

Add that

Line 8-10 would read

perform all other duties required by law that pertain to the office of attorney general; and



IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIRST LEGISLATURE - SECOND SESSION

HCS FOR SENATE BILL NO. 286(___)

BY THE

Offered:
Referred: Rules

Sponsor(s):

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e l a t i n g  t o  t h e  d u t i e s  a n d  p o w e r s  o f  t h e  a t t o r n e y  g e n e r a l . "  

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  AS 44.23.020(b) is amended to read:

(b) The attorney general shall

( 1 )  d e f e n d  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a :

£2) [(1)] bring, prosecute, and defend all necessary and proper actions in the name 
of the state for the collection of revenue;

(3) [(2)] represent the state in all civil actions in which the state is a party;

( 4 )  [(3)] prosecute, i n  t h e  a t t o r n e y  g e n e r a l ’ s  d i s c r e t i o n ,  all c a s e s  involving 
violation of state law, and file informations and prosecute all offenses against the revenue laws 
and other state laws where there is no other provision for their prosecution;

(5) [(4)] administer state legal services, including the furnishing of written legal



opinions to the governor, the legislature, and all state officers and departments as the governor 
directs; and give legal advice on a law, proposed law, or proposed legislative measure upon 
request by the legislature or a member of the legislature;

(6) [(5)] draft legal instruments for the state;

(7) [(6)] make available a report to the legislature, through the governor, at each 
regular legislative session

(A) of the work and expenditures of the office; and

(B) on needed legislation or amendments to existing law;

(8) [(7)] perform all other duties required by law [OR WHICH USUALLY 
PERTAIN TO THE OFFICE OF ATTORNEY GENERAL IN A STATE]; and

(9) [(8)] prepare, publish, and revise as it becomes useful or necessary to do so an 
information pamphlet on landlord and tenant rights and the means of making complaints to 
appropriate public agencies concerning landlord and tenant rights; the contents of the pamphlet 
and any revision shall be approved by the Department of Law, division of consumer protection, 
before publication.

* Sec. 2. AS 44.23.020 is amended by adding a new subsection to read:

(d) The attorney general may,

(1) subject to the power of the legislature to enact laws and make 
appropriations, settle actions, cases, and offenses under (b) of this section;

(2) perform procedural duties pertaining to the office of attorney general which 
exist in a majority of states; and

(3) file amicus curiae briefs in any action in which issues regarding the 
Constitution or statutory laws of Alaska are raised.
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H O U S E  C S  F O R  C S  F O R  S E N A T E  B I L L  N O .  2 8 6 ( J U D )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered: 4/18/00 
Referred: Finance

Sponsor(s): SENATE JUDICIARY CC MITTEE

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e l a t i n g  t o  t h e  d u t i e s  a n d  p o w e r s  o f  t h e  a t t o r n e y  g e n e r a l . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. AS 44.23.020(b) is amended to read:

(b) The attorney general shall

( 1 )  d e f e n d  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a :

(2} [(1)] bring, prosecute, and defend all necessary and proper actions 

in the name of the state for the collection of revenue;

(3) [(2)] represent the state in all civil actions in which the state is a

party;

( 4 )  [(3)] prosecute all cases involving violation of state law, and file 

informations and prosecute all offenses against the revenue laws and other state laws

 ̂ where there is no other provision for their prosecution;

( 5 )  [(4)] administer state legal services, including the furnishing of 

written legal opinions to the governor, the legislature, and all state officers and 

departments as the governor directs; and give legal advice on a law, proposed law, or

SB0286C -1- HCS CSSB 286(JUD)
Naw Text- Und er lin ed  [DELETED TE X T  BRACKETED]
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proposed legislative measure upon request by the legislature or a member of the 

legislature;

(6) [(5)] draft legal instruments for the state;

(7) [(6)] make available a report to the legislature, through the 

governor, at each regular legislative session

( A )  of the work and expenditures of the office; and

(B) on needed legislation or amendments to existing law;

V ; ' 1 18} [(7)] perform all other duties required by law or t h a t  g e n e r a l l y

[ W H I C H  U S U A L L Y ]  pertain to the office of attorney general in o t h e r  s t a t e s  [ A

S T A T E ] ;  and

(9) [(B)] prepare, publish, and revise as it becomes useful or necessary

to do so an information pamphlet on landlord and tenant rights and the means of

making complaints to appropriate public agencies concerning landlord and tenant 

rights; the contents of the pamphlet and any revision shall be approved by the 

Department of Law, division of consumer protection, before publication.

* Sec. 2. AS 44.23.020 is amended by adding a new subsection to read:

(d) The attorney general may, subject to the power of the legislature to enact 

laws and make appropriations, settle actions, cases, and offenses under (b) of this 

section.

1-LS1512\H

HCS CSSB 286(Jl)D) -2-
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C S  F O R  S E N A T E  B I L L  N O .  2 8 6 ( J U D )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered: 3/23/00
Referred: Rules

Sponsor(s): SENATE JUDICIARY COMMITTEE

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e l a t i n g  t o  t h e  d u t i e s  a n d  p o w e * s  o f  t h e  a t t o r n e y  g e n e r a l . "  

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  AS 44.23.020(b) is amended to read:

(b) The attorney general shall

( 1 )  d e f e n d  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a :

(2) [(1)] bring, prosecute, and defend all necessaiy and proper actions 

in the name of the state for the collection of revenue;

(3) [(2)] represent the state in all civil actions in which the slate is a

party;

(4) [(3)] prosecute all cases involving violation of state law, and file 

informations and prosecute all offenses against the revenue laws and other state laws 

where there is no other provision for their prosecution;

(5) [(4)] administer state legal services, including the furnishing of 

written legal opinions to the governor, the legislature, and all state officers and 

departments as the governor directs; and give legal advice on a law, proposed law, or

SB0286B -I- CSSB 286(.IUD)
Now T e x t  Und er lin ed  [DELETED TE X T  BRACKETED]



1 proposed legislative measure upon request by the legislature or a member of the

2 legislature;

3 £6) [(5)] draft legal instruments for the state;

4 £7) [(6)] make available a report to the legislature, through the

5 governor, at each regular legislative session

6 / ^ T ^ \  (A) of the work and expenditures of the office; and 
/ p y

on needed legislation or amendments to existing law;

\j} £81 [(7)] perform all other duties required by law [OR WHICH

9 iCV̂ Y USUALLY PERTAIN TO THE OFFICE OF ATTORNEY GENERAL IN A STATE];

^  V o A  a n d  3

11 £9} [(8)] prepare, publish, and revise as it becomes useful or necessary

12 to do so an information pamphlet on landlord and tenant rights and the means of

13 making complaints to appropriate public agencies concerning landlord and tenant

14 rights; the contents of the pamphlet and any revision shall be approved by the

15 Department of Law, division of consumer protection, before publication.

16 * Sec. 2. AS 44.23.020 is amended by adding a new subsection to read:

17 (d) The attorney general may, subject to the power of the legislature to enact

18 laws and make appropriations, settle actions, cases, and offenses under (b) of this

19 section in which the attorney general represents the state and in which the state is a

20 party.

1 -LS 1512\G

CSSB 286(JUD) -2-
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S b  2 8 6  a m e n d s  AS 4 3 .2 3 .0 2 0 , relating to the  p o w ers  a n d  d u ties of th e  a tto rn ey  g en era l. This bill m ay 
g e n e ra te  ad d itio n a l litigation over the  a tto rney  g e n e ra l's  authority. O u r o p p o n e n t s ^  litigation will u se  
this la n g u a g e  a s  a n o th e r  tool. W hether or not they a re  su c c e ss fu l in their a rg u m e n ts , lime m ust be 
e x p e n d e d  to  re sp o n d  to th e  inevitable ch a llen g es , T he D ep artm en t of Law h a s  no  way ol estim ating  
how  often  th e  is s u e  m ight arise , or how m uch tim e an d  e x p e n se  would b e  n e c e s s a ry  to respond .

Prepared by: 
Division

Joan M. Ka 
Attorney Gener,

Approved by Commissione 
Agency

Phone 465-5370
Dale/Time 3/8/00. 4:02 PM
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M a r k  K .  J o h n s o n

1363 I Windward Circle 
Anchorage. Alaika 995 16 

907045-3350

February 17, 2000

Senator Robin Taylor 
Chairman. Judiciary Committee 
Alaska State Senate 
State Capitol Building 
Juneau. Alaska 99S11

Dear Chairman Taylor:

ft is recommended that the Judiciary Committee consider adding the following language to SJR 
14, in lieu of the material presently contained in the proposed Section 2S(c) of Article III (See 
lines 23 through 26 on page 2):

The attorney general is the legal officer of the state and 
shall have duties and powers provided by la w .

This language is identical to language contained in the Montana Constitution. The single 
sentence captures the obligation to the state and citizens discussed by the Committee on February 
9"*1 and also assures appropriate Legislative control over the duties and powers of the position. 
The proposed language reflects a preference for simplicity in a constitutional provision.

The existing language of SJR 14 could be interpreted as setting out broader duties and powers for 
the attorney general than currently exist under Alaska law. Listing specific duties and powers in 
the constitution could lead to the conclusion that the attorney general's authority in the identified 
areas is broad and not subject to limitation or r e v i e w .  In contrast, at present the attorney general 
is not a constitutional officer and must base authority to act on the governor's constitutional 
power to execute the law or statutes such as AS 44.23.020. The proposed language would 
preserve Legislative control over the attorney general's powers and duties.

The Committee should understand and consider that the language providing that the attorney 
general "...is the legal officer of the state...", may have the effect of vesting the holder of the 
office with a new sense of independence in determining what may be in the best interests of the 
state. In this regard the Committee may. wane to reflect on the proposed language in connection



with Article I. Section 2 of the Alaska Constitution, which provides that: "All political power is 
inherent in the people. All government originates with the people, is founded upon their will 
only, and is instituted solely for the good of the people as a whole." When read together, I 
believe lhac the two provisions achieve the rerult sought by the Committee.

Under the proposed language the attorney general may assume a different role in state 
government than if the constitution were to provide that "...the attorney general shall 
be the legal adviser of the state officers." This latter language is found in the constitutions of 
Utah and Washington and seems to lack the notion of obligation to the state and citizens sought 
by the Committee. Discussion on this point may be appropriate.

If I can provide further assistance to the Committee on this topic, please let me know.

Sincerely,

Mark K. Johnson



M a rk  K . J o h n s o n
13631 Windward Circle 

Anchorage. AlasJea 99316 
907-343-3330

r e c e i v e d  

JAN 2 4 2000

insil .

January 19, 2000

The Honorable Robin Taylor 
Alaska State Senate 
State Capitol Building 
Juneau, Alaska 99S 11

Dear Robin:

Enclosed is a copy of the recommendations of the subcommittee which reviewed the Department 
ofLaw for the Commission on Privatization, along with the Department's response and some of 
the appendices.

I do not take the Department's response very seriously for one paramount reason: The 
Department is unable as an institution to view itself critically and objectively. The Department 
consists almost entirely of career employees with a uniform political philosophy and close loyalty 
to Bruce Botelho. Mr. Botelho has hired a good number of these employees and has the ability to 
discharge any attorney at any time for pretty much any (or no) reason.

At the risk of repeating myself: The subcommittee found, and the Department reluctantly agreed 
that the Attorney General is NOT a constitutional officer and that Legislature, by statute, may 
define the role and responsibilities of the head of the Department of Law.

The subcommittee drafted a proposed amendment to AS -44.23.010 which would limit to some 
degree the scope of the Attorney General's powers and clarify that his obligation as a legal 
advisor runs to the State of Alaska, not “the governor and other state officers.” The draft 
legislation would also put into law that the Legislative power to make appropriations constrains 
and limits the Attorney General’s authority to settle cases.1 1 Finally, the draft legislation would

1 The power to settle litigation in my view poses great danger to the State and is the source of 
considerable mischief by this and previous Attorney Generals. As a recent example, as I understand it an 
attorney with the State with knowledge of the World Plus Travel scandal brought litigation against the 
State in connection with her discharge but that litigation was quickly settled. Through settlement, the State 
has the ability to quickly close and limit the potential for embarrassment from a variety of problems.

: Please note that this legislation docs not addrrss the authority of the Attorney General to enter 
into settlements of Alsska’s anti-trust Jaws.nndcr Title 43.



remove language which can be interpreted to vest common law powers in the Attorney General. 
It is my belief, and a belief shared by the subcommittee, that the Attorney General’s powers 
should be enumerated powers — not unlimited powers.

Once it is appreciated that the Legislature can define and control the scope and powers of the 
Attorney General, it is interesting to consider the effect of dissolution of the office of Attorney 
General and the entire Department of Law. The office of State Prosecutor and Department of 
Prosecution could be established, which would address only criminal matters. Individual 
executive departments could be given authority to retain and employ counsel for needed legal 
services. The Governor could hire Bruce Botelho as the Governor’s lawyer, which is the present 
situation.

In te re s t in g ly  e n o u g h , u n d e r  th is  s e t-u p , the  d e p a rtm e n ta l c o m m is s io n e r  w o u ld  re ta in  c o n tro l o f  

th e  le g a l b u d g e t o f  th e  d e p a rtm e n t and  the  tra d it io n a l re la t io n s h ip  b e tw e e n  c lie n t and a tto rn e y  

w o u ld  be  b ro u g h t b a c k  to  s ta te  g o v e rn m e n t. C o u n s e l re ta in e d  in  th is  fa s h io n  w o u ld  be  su b je c t to  

th e  d ire c t io n  o f  th e  c l ie n t -  n o t th e  A t to r n e y  G e n e ra l, 1 p e rs o n a lly  b e lie v e  th a t th is  a rra n g e m e n t 

w o u ld  p ro d u c e  b e tte r  re s u lts  fo r  th e  S ta te  o f  A la s k a  as th e  fo c u s  w o u ld  s h if t  to  th e  issues 

p re se n te d  in  l it ig a t io n .  I w o u ld  g u a ra n te e  th a t d is cu ss io n s  b e tw e e n  th e  G o v e r n o r  and h is 

d e p a rtm e n t heads w h ic h  to u c h e d  u p o n  le g a l issues w o u ld  be  n u c h  m o re  s u b s ta n tiv e .

I h o p e  th is  in fo rm a t io n  is in te re s t in g  and  u s e fu l to  y o u . P lease le t m e  k n o w  i f  I can a n s w e r any  

q u e s tio n s . M y  h o m e  p h o n e  is lis te d  a b o v e . M y  w o r k  p h o n e  is 2 7 3 -5 2 9 0 . b u t 1 am  n o t a lw a ys  

a b le  to  d iscu ss  n o n - w o r k  re la te d  m a tte rs .



See. 4-1.23.010. Attorney general.

See . 4 4 2 3 .0 2 0 .  Duties; and pow ers ; w a iv e r o f  inunun ity .

( a )  The a tto rney  gene ra l is the lega l a d v is o r o f  the **«/<•. Im clu tii^ r t it*  g o v e rn o r and o th e r state o ffic e rs .

(b )  T he  a tto rney  gene ra l sh a ll
( 1) bring , prosecute, and  de fend  a l l necessary and prope r actions in  the name 

o f  the state fo r  the co lle c t ion  o f  revenue ;
(2 )  represent the state in  a l l  c iv i l ac tion s in  which the state is a party ;
( 3 )  p rosecute a ll cases in v o lv in g  v io la t io n  o f  state law , and file  in fo rm a tion s 

and prosecute a l l ofTenscs against the re venue law s and o th e r state law s w here 
there is n o  o th e r p ro v is io n  fo r  the ir p rosecution ;

( 4 )  adm in is te r state leg a l se rv ices , inc lud ing  the fu rn ish ing o f  w ritten lega l 
op in ion s to the gove rn o r, the leg is la tu re , and a ll state o ffic e rs  and departments as 
the gove rn o r directs; and g ive  leg a l ad v ic e  on a law , proposed law . o r  p roposed 
leg is la tive m ra su re  upon request by the leg is la tu re o r  a m em ber o f  the leg is la tu re ;

( 3 )  d ra ff lega l instruments fo r  the state;
(6) m ake av a ila b le  a repo rt to the leg is la tu re , th rough the gove rno r, at each 

regu la r leg is la tive  session
(A )  o f  the w o rk  and expend itu res o f  the o ffic e ; and
(B )  on  needed leg is la tion  o r  am endm ents to ex isting law ;
(7 )  pe rfo rm  a l l o the r duties requ ired  b y  law  (O R  W H IC H  U S U A L L Y  P E R T A IN  T O  T H E  

O F F IC E  O F  A T T O R N E Y  G E N E R A L  IN  A  S T A T E ]; and
(8) p repare , pub lish , and  rev ise  as it becom es use fu l o r  necessary to d o  so an 

in fo rm a tion  pam ph let on  lan d lo rd  and  tenant rights and the means o fm a k in g  
com p la in ts to  app rop ria te  pub lic  agencies conce rn ing land lo rd  and tenant righ ts ; the 
contents o f  the pam ph let and  an y  re v is io n  sh a ll be app roved  by the D epartm ent o f  
Law , d iv is ion  o f  c on sum c rp ro tcc tfon . b e fo re  public :tion.

fc ) TA< M ftrtm ev  CUv>*-rat o iuv . lu ir e c r  to  fva—v-t-c/'tk *  J r r v d a tu r f  In  a ^ m p r ia lin n  t. t r r tU  a cr in n  f.
tmmrrx i  1 p n rrcx 1un ions tu jrt^ cn 'n n  fh J in  rAe A m m vrv  n rp n e renn  fAc W r  a n d  in
the srmte is a pern-.

fif l S c fo rc  January 1. 1999 , the a tto rn ey  genera l m ay . in a  case that in v o lv e s  the s a fe ’s t it le  to su bm erg e d U n d s . 
in a n y  ease in which the s a t e  seeks to a llo ca te  fau lt to  the federa l 
gove rnm ent o r a  federa l em p lo y e e  und e r AS 0 9 .1 7 .0 8 0  , w a ive the state's im m un ity
from  su it in  fede ra l cou rt p rov id ed  unde r the E leven th  Amendment to the C onstitu tion  o f  the United S tates . The
exp ira tion  o n  January  1, 1999 , o f  the a tto rney  genera l's aud io rity  to  w a ive  the
sa te 's  E leven th  Amendm en t im m un ity  does no t a ffe c t ex is ti..b •vat’v e n  in  ong o in g  eases.

The principal executive officer of the Department of Law is the attorney general.
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STATE v. ll ltK K Z K  Alaska 0 27cm u n> r ja  t i l lam
slalule; AlUimcy General U obligated under 
statute lo Investigate anil prosecute law vio- 
lilions, and if Attorney General and Depart- 
menl of Law are disqualified, Attorney Gen­
eral it nevertheless “ required by law” lo 
eniiii e that investigation and |iroiecullon tie 
conducted by someone who Is qualified, 
whether that person Is denominated ipcelil 
counsel, rac ia l prosecutor, or some other 
title. AS 4123.020. 4I.23.C2O0.X3. 7).

Indictments were dismissed by the Ru- 
jierlor Court, Tltlrtl Judicial District, Anchor­
age, Joan Kali, J., on ground that f|ierisl 
proseculnr had esceedeil sco|ie of authority 
gnnled by Attorney Gcnerrl, and stale ap- 
pealetL The Coutt of Appeals, Wolvertnn, 
District Court Judge, held that: ( I )  Attorney 
General had authority lo sp|iolnl S|>erial 
prosecutor, (2) ipecia] prosecutor acted with­
in the scope of hit authority; and (3) In any 
event, S |« la l prosecutor acted with at least 
de facto authority and there was no basis for 
dismissal of Indictments absent demonstra­
tion of resulting prejudice.
/  Order vacated and Indictments reinstat­
ed.

I- Criminal Law 0 1 0 1 5  
j .  It was appropriate for Court of Appeals 

resolve whether Attornry Genenl had au­
thority to appoint »|H-ciil prosecutor, though 
“ la! court chose not to reach the laauc, 
•hert Issue was fully briefed and argued 

fore the trial court and on ip|real.
Criminal Ia n  c=»1131(3)

While Court of Appcila will reverse trial 
WuVa factual dclenninallona only If dearly 

oneoua, questions that Involve appllcatloi 
J fj^ |a l rules to the facts art subject to It . 
jyW^odenl Juilgment of the Court of Ap- 
.-ak which Is to sdo|>( the rule of law that la 

perauuhe In light of precedent reason 
policy.<» *

Allornry General c=><
Appointment of r|>eclal proseculor by 
■"*y Central as remedy lo Attorney 
fraTs perceived cunfUct of Inleresl was 
appropriate and autborired pursuant In

I. A llorney Genernl «=*£
Slate Contlilulion and appllcahle slat- 

ulet did not eaprrsa or Imply restriction on 
Attorney General's authority lo properly del­
egate certain duties of the office, by sp lin t ­
ing t|'ccial proseculnr, where Attorney Gen­
eral maintained appropriate iu|>crvlsion. di­
rection and control over S|vcclal prosecutor, 
who was required to submit claims for scrvic- 
ei lo the Department of Law and who was 
subject lo termination by the Allnmry Gen­
eral at any time. ConiL A rt 3, 1 22; AS 
41.17.010, 41.17.010, 4423.020(liX3, 7).
I . A llo rn ry General «»<

Heading o f statutory authorisation for 
Department of Law operations suggests In- 
lenl lo leave offices and their funetloni 
broad, general and fleaiblr, even when cir­
cumstances do not Involve disqualification of 
Allorney Ceneral, and demonstrate that the 
legislature eonleinplaled retention of services 
of counsel outside the Detrim ent of law. 
AS 30 30.015. 30J0A.'>0(I)X32), 4123 050.
6. A llorney General e=><

lleeoid did not show that Attorney Gen­
en l laches! consent of the principal so as to 
bar appointment of special proaeculor by At­
torney Cenenl under common-law doctrine 
of delegatus non potest delegare.
7. A llnm ry General 04

S|K-cial proseculor hired by Allorney 
General did not eacee I the Ku|>e of his au­
thority In securing Im ctmenta of la rg tl of 
Invrstigstlon; appoliilr ent letter authoiiied 
speriil prosecutor to Investigate other relat­
ed matters ind lo serve as 3|>erial counsel In 
'other msllrra that (nay arise In the course 
of Ihe Investigation.* and Allorney General 
made it clear 'list S|<vlal proseculnr had
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ar'cd within the wopc of authority Intended. 
AS 44.21.<«0<bX3).
A. A llornry General

I'crson who w-aa Investigated by special 
prosecutor and sgilm! whom Indictments re­
turned diil nol l.ivc Ihc same (landing u  the 
Attorney General lo challenge whether »|»c- 
risl prosecutor exceeded the ieo|ie of hla 
ap|ioinlment by Ihe Attorney General.
9. A llorney General C=«

Even If fpccisl prosecutor appointed by 
Attorney General were found lo hare techni­
cally eseeedcd Ihe sco|>c of hla a|q»intmenl, 
(|>cciil pioseculor *-»a a de faelo officer and 
indirtmcnlJ obtained by him remained val-d 
jiurfuanl to that authority, absent (honing of 
prejudice by the person Indicted; ipccial 
profcculor had at teaat a fair color or right of 
title and acted for auch length of time aa to 
afTonl prcaumpllon of anointment, appoint­
ment proccsa waa r»|iorted publicly, target of 
Investigation himself urged aisle to get on 
with the investigation, and quealluna regard­
ing special |>rwecutor'a authority had no 
demonstrated bearing on grind Jury'i deter­
mination lo return Indictments. AS 44.21.• 020.

David C. Stew-art. l-av Office of Hickey 
and Stewart, Anchorage, for appellanL 

Douglas Pope, WsgtlafT, Pope It Katchcr, 
Anchorage, for appellee.

before COATS. J ,  ANDREWS, Sujierior 
Court Judge,* ami WOLVEKTON. Oialrkt 
Court Judge.*

O/'/A'fO.V 
WOl.VEBTON, Dialrict Court Judge.
Tlie laiuea lamented In thia appeal are 

whether, under Ihe cirrumalancea of this 
case, the Stale Attorney General had the 
authority lo appoint a special [roaecutor ami, 
If so, whether the trial court waa correct In 
dismissing Indictments on the grounds that
* Silting by atilgrvmenl medr pursuant la ankle IV, section It of the Altlkl Conililullon. 
t. Ihc background li rivenil.llt not In dltpute (r*d ll drawn largely from an smdaril lubmlllrd by Breerr'i counvcl at an i-ftrr of proof, and

the Special Prosecutor had carccdcil the 
sco|>c o f the authority granted hy the Attor­
ney GencraL The case presents Lvaucs of 
first Impression In Alaska. We find that the 
Attorney General had the authority lo ap­
point a i|ieclal proseculnr In this Instance 
and llu l Ihe trial court err ml both In finding 
that the Special Ihosecutor had exceeded Ihe 
K-o|« of his ippointrnenl and in dismissing 
the Indictments on that ground. We there­
fore vacate the trial court's order and rein­
state the indictments.

On January 'AS. 1990, the law firm of liny- 
ko, llrecre and Klansburg filed a lawsuit on 
ita own behalf against llauma-Gtiml, Mil., a 
Japanese firm that had sought ■ contract to 
finance and build a major part of (lie llradley 
I j l . e  hydroelectric project. In that suit. 
3AN 90-7I8CI, Attorney ltol«crt A. Ilreeie 
claimed that he had Ix-rn wniking on a kVX),- 
000 contingency fee hasli for lluama, which 
was lo be paid If the firm won a no btd 
conlrart for Ihe proJecL Although llatama 
dropped out of the process when the Itale 
rejected Its financing plan and decided lo use 
coin|>ctitlve bldilli.g, Ilreeie claimed (hal 11 a- 
u m i laler agreed lo pay him for services, 
and he submitted an Itemlied breakdown of 
leniccs and eapenaes In earesa of $200,000. 
The ault also demanded repayment of $50,000 
for various polillcal contributions made on 
behalf o f Ifaxama.

The (M l suit * gainst Itsrami-Cuinl at­
tracted prosecutorial attention to |io4entUI 
violations of lobbying without rtgiatratJon 
and loldiying under an Improper contingency 
fee arrangement. Ily November of 1990, lb* 
Chief Proacculor for the OcpaHincnt of l-aw 
had commencrd an Inquiry Inlo the miller.

However, In early November of 1990, Wat- 1 
ter J. Illckel was elected Governor and I 
shortly thereafter on December I I , 1990, hd 
innouneed the appointment of Charlei f- 
Cole u  hla attorney general. Edgar Paul

hum ibe ilitrnvenl of facta lhal flieere tubenhved 
In briefing la ihe lelil inurt. Both the alBdat* 
anJ vtdcmcnl of fatta relrfcticcd veveiit letters 
rvrwvpipct anklet. and eoniisil dorumenra. ■

//nrtproiitid 1

STATE v. cm •• a il r .u  n r  
lloyko, s |vartner In the firm under Investiga­
tion, hail Iwen Involved In lllrk e l’s gultcrna- 
torial campaign, and after Ihe election he was 
named In Ihe Gnvrmor'i Dc|«rtmrnt of I jw  
transition learn. It waa Uoyko, In fart, who 
recommended In lllrk e l that he appoint Cole 
as attorney central.

Tlve relationships among Covcrnor Illckel. 
Boyko, and Cole were rignifiranlly Inter­
twined. lloyko hail served as attorney gen­
eral In Hickel'i n o t administration In the 
19G0i. During the 1970a and I9S0», Cole and 
Boyko were private pnrtltloncra and had 
represented one another In litigation where 
the other had Ixx-n named as a party. Fur­
ther, Cole and llnyhn had Jointly represented 
several different clients, anil Cole had repre­
sented Illckel while In private practice.
* ' On December 6, I9 i0 , lloyko apparently 
asked Governor Illckel lo ap|xilnl a i|iectal 
prosecutor lo cv|>cdilc the eriir'- .1 Investiga­
tion Involving hia law film , lloyko c»prrfscd 
hla belief that ri-j Investigation was a polill- 

“ y moth iled attempt to reduce hla Influ­
ence with the new administration and to de- 
(Vct attention from hla complaints iltoul the 
| s le  administration's selection of a private 
W* firm lo litigate live Euon Valdca claims 
•o behalf of the stale.

ree attempts were made lo aecurt the 
eea of a special proacculor. Although 
hid tried to remove hlmaelf from the 
' n proccaa to some degree by assign- 

Ihe aelcction duties to hla de|Hity, he
Attorney General Coir tilrr (el lorlh Ml recot. 
vlon of thr aclrvtkm prnreii In an affidavit. Akk nairi. In pail, ai lottowv
I, Outlet E. Cote, being first doty iworn, do kerrtry teftllfy and ualr at lottowv 

' I. I am cunrnlty (Homey general toe the kale of Alaika, a |«vlllon I haie hrtd (tnce bfeember. I WO.
I. Sometime In IW I — I Ullcvt In die 

Vring—EJgu Paul lloyko. ihen a law partner bkb Aedren Irte rr, lofd me ihil be Ulkvcd 
** brrrillgatlon being rondorird by ihr l>e* 

r̂kneni of Law Into potiihfr crtmtnr) adkwvi 
, *d». Btctle wa( mortiklrd by rrtlklimi 
r*k  be. Edgar Paul Boyko, had madr 

ibe tkparimrnt of taw ronrtinlng III —ilon of law ft.ml lo proaeeuvr on brhill of *laie Ibe Evioev Vildri rtilmi 
I auuird Mr. Boyko lhal ihil wai eel- 
"*W ibe cate «o far ai I knew, ibil Inrmer 

General Doug Baity had told me

IIIIK KZK  Alaska G29
IAI.iL.App IH I)

ilejiped In and rejected Ihe first candidate 
lieeause Ihe candidate had been a law part­
ner of the prior administration's allnmey 
general.' Affer the second and third candi­
dates Indicated (hal they had conflicts lhal 
prohibited them from taking Ihe poaillon, 
Ilreeie himself indicated that he wanted the 
alate to get the investigation underway.

At the ouLuel of the apodal counsel aeiec- 
tJon process, the Deputy Attorney General 
•ulimlllcd a ltcc|ueat for Alternale I'rocure- 
incut, which was markcvl 'confidential." In 
that doormen* he stated lhal

this rase Involves investigation of Individu­
als previously represented by holla the At­
torney General and the law firm with 
which the Depvity Attorney General waa 
is.vodalrd until hia employment with the 
Department of [ jv r . Because of Ihe In­
herent conflict of representation, Ihe use of 
a (|>edal prosecutor has lieen deemed to 
he necessary. Due to the confidential na­
ture of nil criminal Investigations, Ihe de­
partment must limit IU contacts with pro­
spective oublde counsel to an absolute 
minimum In order to protect the constitu­
tional rights of Ihe Individuals Involved In 
the matter under InveillgaL'on. As auch. 
the use o f any form of o|>en rompetlllv. 
procurement U Impractical and contrary to 
Ihe public InterraL
The selection process ultlmstely resulted 

In Ibe ippointrnenl of Anchorage attorney
•bout ibis Investigation iho.ll/ alter t m l ap­
pointed Attorney General, and that so far ai t 
was iwsir. ibe Invrtllgalktsi bad nothing to do 
with the Cfltkhma of Sir. Boyko about the Depaitmenl of Law.

4. On the <nhei band. I lofd Mr. Boyko that 
t wanted lo be eenaln lhal the Invettlgatlon 
being coewluetcil by itw Department uf Law 
wav Impartial and not moehaled by Mr. Boy­
ko's crllklami of the Depaitmenl of Law, so I 
would appoint special eoueivet to conduct the 
Inttvllgalkei and lo penaeeutr thJrlkim of 
criminal law whkh mlgtrt detetop from the Intttllgilkm.

5. Initially I said that bee sum of my per- 
aoetal and peofcaatoeul •i.oelaitoeii with Mr. 
Boyko, and to atcdd pentlbfe pubfk cftlkltm 
lhal ibe ae lee I ton by me of the tpeelal cuunwt 
wai mori.aled by Improper eomUersiluni, I 
wouhl commit itw aekellun of Indrpeiutenl 
counut t > the Deputy Attorney General.
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David Stewart as S jccu l Counsel.’  In his 
appointment Id le r daled April IS. 11/21, At­
torney General Cole advised Stewait llu l

Tliis Id le r constitutes your appointment 
as S|>ccial Counsel lo ad on behalf of Ihe 
Stale of Alaska lo imr/ligale whether any 
violallont of law may liaic t-ccurrtd in 
connection with Ihe mailers mcnlloneil In 
(lie complaint filed In 3AN'^SP0-7I8 Civil, a 
civil rale filed by Uoyko, Ilreeie, & H am ­
burg, f t  at, lo colled fcei allegedly owed 
for services rendered lo lliu rns-Gum l,
I.lit , and lo Investigate iueS other rclalcd 
inallcr* u  inay arise in Ihe course of your 
Investigation.

Ai Fpecial Counsel, acting in an inilc- 
jcndcnl rapacity and rscrrising your inde­
pendent Judgment, )ou are to direct all 
phases of llie Invcsllgilion. Ihc filing of 
any charge* you conclude from your in»c»- 
ligation art w-arranicd. and llie prosecu­
tion of any auch charges to their conclu­
sion. You art also authorised, but art not 
required, to requeit tbe aenicei of the 
Alaska Stale Troopera lo asalst you In Ihe 
conduct of your Investigation, and lo retain 
such other allorney* ami S|x?cia! seniccs 
aa you find warranted.

Enclosed art ihree coplea of a Slate of 
Alaska Professional Service. Contract for 
your lignaturc felling forth ami describing 
Ihe terms and conditions embodied in this 
Id le r of appointment- Heart sign and 
rrlum  |wo copiea lo Ihe Department of 
Law.

3. In I (oollnuing pari|i»ph lo dir lifidlut quos- 
rd In n. I. supta. Allorrwj Crnrral Cotr ci- plilrvd huw ihr sakvikm piw.n firvnlljr mulitd 
in liw ulftlion of Slew srl at Special groteculor:6. Tbr Inillal nomination of Independent 

enuniel bj die Orpulr Ailoener General, when 
il came lo m; aniniion. wti--ln mj ik%»— 
subject ui peni.ble cillkhm beeauve ilihee ihe Indrpendeni tuunul oe die law firms uilh 
whkh hr wai aiwxiaied had significant finan­
cial relailoenhipa with dte Department of Law and iheitlart could he airwed ai leva than 
ImpanlaL Another delfgnalion of apreiil 
eounael waa made, but ihe decline* declined 
lo ael beeauae of a peicched conflict of Inlee- fIL Therefore, I cb-eud to male die selection 
of ihe Independent prtneeuloe mpsed and I 
cacniuallj did aelrel Datid Slew ail beeauae I 
slewed him at whofl; Impartial and competent 
lo conduct the lntmi|aikmi and lo punuc

The standard agreement form fur profes­
sional services Included, infer n/uu Ihe fol­
lowing provisions:

Article fi. Terminalion. The prnjecl di­
rector. by wrillen notice, may terminate 
this rnnlnirl, In whole or in part, when il is 
in th" l>o<| |r;|erpt| of llin Stair, 'flic 
Slate Is liable only for payment In aecor- 
tlance with llie payment protislons n( this 
contract for services rendered Ixfnrc llie 
effective date nf termination.

Article 7. No Additional Work nr Maleit- 
al. No claim for additional service?, not 
specifically provided in Ihil contract, per­
formed or furnished by the contractor, will 
be allowed, nor may the contractor do any 
work or furnish any material not covered 
by the contract unless the work nr materi­
al is ordered in writing by the Project 
Director and apprusrd by Ihe Agency 
Head.
Article fl. Imlf|icnilrr.l Contractor. The 
contractor and any agents anil employee* 
of Ihe contractor art In an in.|r|>cndrnl. 
capacity and ire not officers nr employee* 
or agents of Ihe State in Ihe |>eifonninc« 
of this contract. ,ir
Article 13. Officials N'ol In llenefiL Lon- 1 
tractor must curnply with all applicable 
federal or Slale laws regulating ethical 
conduct of public officer* and employee*.1 
Special Proseculnr Slew ait direclcd the 

investigation and prescnlrd the matter Le-'
whalrtrr crlminil prosecutions lie corxludrd 
wrtc wirrsnlrJ.

4. An ippcnsl.v lo ihc iisnjsid 4(irrmcnl ft*v* 
included lb* folluwin| hped pimltlun'

Aflklc I. ffn .Semen lo he pitfotmrJ k/ lk* 
ConlfttlotAnkl* I I The Contractor, In the person 
Dstld C. Situ in, shall wise si 5peel*l C~ 
lel on behllt nf ihc Slile of Abtll In r 
lion with the lmcill|llion iclllin| lo ihe I 
plsinl In JAN-90-711 Cl. a civil cate filed 
tolled Ices for serskn liom llarsmi-C 
Lid , and lo ocher mrllcrs lhal ms? arise In 
course of ihe lnirlli|slkm Ihs scope *4 C 
Wauue'i auihoeii; and servkes si 3, . 
Counsel arc vet oul In ihc aliached knee 
sppolnlmenl dried April IS, 1991, amf k*. 
puesicd by reference Lenin

STATE V. 
cm•>in  r.U  sir 

fnre » grand jury, uhirh indicted Ilreeie in 
various charges In Ihree scparilc rases.* 
Ilreeie enlcred pirns of nol guilty lo i l l  of 
the charges, and lie moved lo dismiss Ihc 
Indictments on lu o  grounds: that the Attor­
ney Deiirm l had no aiilhnrily In ip|>ninl s 
i|irria l •unsi-ailnr. sml Ihsl Ihc S|w rlil Pros- 
rculor had csrcnlcd the seo|* of hi* authori­
ty. Ilreeie sl?o allrgeil lhal Ihc Allnrpey 
General'* drelsralion nf a rnnfiicl was merely 
I  ruse lo defiiTl Ihe Investigation from oili­
er* and limit II In Ilreeie only; on the oilier 
hand, llr re ie  argued lhal if the Allorney 
General had a ronflirl, the confiirt should 
have prohibited him from selecting > S|>ccial 

' proseculor.
-  Ilreeie moved lo  ilr|Kise a numlicr of guv- 
'cmmrnt officials, and the stale moved lo 

^ quash the sub|>ocnss. l l ie  trial court 
‘ quashed some of Ihc subpoenas, held Ihc 
lubpoenu for Governor llirk t l snd the I.L 
Governor in abeyance, and ordered Cole, 
Dt|«jly AUorvry General Ulinkcnihlp, and 
Bojko lo ap|iear for an evidentiary hearing. 
The (rial court tlirn stayed I l l  orvlcr (sending 
ap|*ll»le review, AAcr Ihil court denied the 
•talc's |retlllnn for review, the Alaska Su­
preme Court granlcd review and slaycd the 
evidentiary hearing

pending a determination by the iu|icrior 
court of whether the attorney general haa 
the authority lo ap|>o!nl a special prosecu­
tor, and If so, the eimimstanrci undrr 
which luch authority may Ire rserclscd.
If, after theae qucsllona are determined, 
in evidcnllary hearing la ncecesary lo fa- 
J late the disclosure of relevant Inform*- 

*uch a hearing shouid be held.
‘ ther Ilian reach the Issue of whether 
tmder what clrrumstanrr* the attorney 
m h u  the aulhorily lo *p|volnl a s|<reial 
">*tor, the In  ! court :ho*e lo resolve 
queaUon by ruling only on what II viewed 
II** ‘ narrowest laaue raised" and ill*-

the indictment* on It* finding that thei

Alaska (J;j J

M i Ioli a ? * ""  " lu " >,d b> *>» I"*"**
» ,nn Mw" ,h*«ll"l*hwtrd?i\ JAN' s , ' - » r iC L  I *AS at t  V r  J srvurlik* viol,,i l'p ^  .« 1,1°- ,oun"  "f I full In Ihs52* A? 46 IJ®- “ nun, tk uhrmin,

of foT. AS 11 4* t )0 f„ . .mlwlcry i* liar fuil d«|irt, AS I l f s .

IIKEE /.E
(Hails app M ill
Fperlal Proseculor had "cseecifcd llie sco|h! 
of Ihc aulhorily vested in him by Ihe appoint­
ment letter."

Eollowing Ihc trial cmiit's onler, the stale 
moved for reconsideration and sulim lllnl a 
Iv tlir from the Allortivy General, which read 
as follows:

I have reviewed my le llc r of April 15, 
1991 ap|x>lnling David Slcwail Special 
Counsel lo Investigate the Ilreeie m iller. 
I hive also rcvlrucri Ihe decision of Judge 
K a li distributed on February I, 1221 that 
Interpreted that ap|Kilntmenl.

Mr. Slcw-ait'a |rerfnnnancc undrr lhal 
apirointincnl resulteil In three linliclihcnls 
leing relumed against Mr. Ilreeie. His 
investigation and assistance In the grand 
Jury in Ihc return o f those indictments is 
within Die scojie of Mr. SlcwirC* authority 
tint I intended him to have when I ap­
pointed him to be S|ierial Counsel on April 
15. 1221.
l l ie  trial couit denied Ihe ilito 'i motion 

for reconsideration, and Ihe ila lc  ap|iej|rd,

l'hr A lfom rp G rnrro/s Aiilhnrily  lo Appoint 
a S/ircia l I'rotrcnlor

11 ,21 Although (he trial rouri chose not 
to reach Ihe issue, we believe 'hat it is sppru- 
prialc for u* lo resolve whether the attorney 
general has Ihe authority lo apgiolnl ■ special 
prosecutor. The issue waa fully briefnl and 
argurd Ircfort Die trial court and In this 
•ppeal. Sra /.inn Corp. p. A ir /-oyir/iri of 
Afnilfl, 787 P.2d 102. 115 (Ala.<ki 1920); 
S tlllf It A'orfAloralrrTi Conilm clion, In c, 741 
l*J2d 235, 239 (Alaika l!*87). Further, while 
we will reverte a trial court’* factual del/nnl- 
nriloni only If clearly ernmruu*. questions 
that involve application of legal rule* lo the 
facta are sulijecl to our lndr|iendcnt Judg­
ment Jo iirs it Jones, 815 l ’ .2d 1173, 1176 
(Alaska 19J2). As to questions of law, we are

S0C4.XI). In rasr JAS-S9I VS0ICR. hr was 
sh .rfrJ with a (ounl of mnapi 'kallun of prop- clip. AS II a* 6204.) and . roun <4 s<iwmln| la 
drlnuJ. AS 1 1.46 6204.1421 In r.vr JAN-S1I- 
7934CR- llrrrsc was (hsrprJ will, a ruunl ol 
ihrli In iIk firsi dr|tr*. AS 11.4a 120. a count of 
scheming lo dtfraud, AS II  46 600(aX!l sod a <ounl of milapphc allon of pro|*rlr, AS II 40. 670(a)
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In adopt Ihc lule of law lhal Is most |scr>iia- 
she In light of precedent, rei-'nn, tml |mliry. 
C u in  it //«. Si'l 1*2-1 I2M. I2.HI n. 6 (Alaska 
I hi!1).

13) Alaska Statute 1121720 ic li forth 
ihe ilu tin of the attorney general anil stalet.
In |c rt , that

la) llie  attorney general is the legal ad­
visor i f the governor ami other slate offi- 
rers.

(h) l l ie  attorney general shall

Cl) prosecute all eases Involving violation 
of rla le lavr, anil file informations ami 
prosecute all offenses against the revenue 
laws and other Hale laws where there is 
no other provision for their prosecution;

(7) perform all other duties requircsl by 
lavr or which usually pertain to Ihe ul ice of 
allorney genenl in a stale! |
In the rase Mure us no claim haa been 

made that the ofTcnses alleged In the Indict­
ments were lmpro|icrly Lroughl or involved 
prohibited subjects of prosecution under AS 
112.1 tr.’CKbX3). However, Ihe icconl Ix-foie 
us demonstrates lhat Ihe Allorney (iencral 
reasonably believed lhat he w-as ethically re­
strained from prosecuting the tnallcr lic- 
ratise, as ihe Dejiuly Attorney Central slat­
ed In Ids Itcquesl fur Allcrrvale Procurement 
‘ Ihil rase involves Investigation of individuala 
previously rcptesenlcd by both the Attorney 
General and the law firm wilh which tlie 
Deputy Allornry Genera] waa associated un­
til his employment wilh the De|iartment of 
law . because of Ihe Inherent conflict of 
representation, Ihe use of a special prosecu­
tor has licen deemed lo be necessary."
a. A ronltiry sj-oIhiIkki U  AS 44iJO}tXbXJI 

ind fbX?) would trad lo in itiofkii rcitill* if ail 
• MOfrvc; firw iil who Is divquilifKd front prove- 
culln| a pirlkulir ciw wot also unable lo 
appoint a iptdsl protetuioc. • taw dial would 
olhrrwlte be ape-oprialc for lnsrsll|alton ind 
povliblr prosetulion would not be tubjeel lo an; 
punrcullcn. Tlk allorrsrj | r rve i a I In auch a 
lllualkwv wvuld be Wft wilh tlw untenable chnkr 
ol (It slolalln; ihr duljr iprcifkall; Imposed by 
AS I I  I f  OJOtbXI) by nr-4 provrcullni a ikdatlon 
of Hall ll-« (ind povlibl; twinf faullrd for iuH 
puliutn| prinecullon hrcauir ol a pitor aiuxia- 
lion with ihc auuiedl, or HI pruvr<ulm| Ihr

Additionally, in a rmifidmlhd ih-ruimlit 
captioned "A IIT IK IIIirV  Tt) SEEK I' llt l 
FF.SSIONA1. SKIIVICF.S" the Deputy AI- 
Inrncy Gener.il staled lhal due In "Ihe Inher­
ent conflict of represent.itimi involved In such 
a situation, il has Ix-rn ihtcnnimd that Ihe 
use nl a s|K-cial prosecutor Iv necessary in 
order In maintain public confidence In the 
judicial process and to assure that the con- - 
duct of any resulting piu.-ecution is dor.c 
without bias or any ap|iearanrc of improprie­
ty "

Despite Ihe Attorney Gcr.end's Inlief lhat 
a conflict existed, however, we find that the f 
Attorney General had a rontinuing nhligitinn 
lo ensure lhat .11 violations of law- would lie 
prosecuted as required under AS I I 23.- 
D2QthX3). As a result, wc fiml lhat the ap­
pointment of a special proseculor by the 
Attorney General as a remedy lo his per- 
reived cimflicl was bolh appropriale and au- 
Ihorireil under AS -I I 2T1.r#20tliK~). Prosccu- 
lion of Ihe alleged violations wav a duly 
required hy law (AS 11 Z \ 02(XbX.1)|, and If -J 
the Attonvey General In his discretion chose '1  
In disqualify himself and Ihe Department of 1  
law  from prosecuting Ihe violations, il log!- J |  
rally follows that his ap|>iii,lincn( of a *|>eciaJ j l  
proseculnr In conduct the prosecution was 3  
also a duty rci|ulreil hy law.1 , 1

111 llrcere argues lhal the Attorney Gtn- .■ 
rra l did not have Ihe authority lo ap|iolnt a U  
a|>rcial prosecutor Manse such ilelt ga llon*S  
of |Kjwer are limited by the Alaska Conslitu-B 
lion, by ilatu lr, and by the rmmnon law ,■ 
doctrine of rfrfrpofoi no pofrrl ifrfgarr 
lent consent of Ihe principal, ilrlrgaled pu«-.B 
er may not be delegated further). According® 
lo Ilreere, article I I I . section 22 of the A D *-B  
ka Constitution liinilcd "all . . .  rct|<rtrT» M

individual wliti ihe Hit of twin; (turfed wilh aatfl 
uncihkal conflict of Imrml. ’j f f l

A fair f(id in | ol AS ** 2\ 020 dcxi not placini in rtlornty »rr>ml In »ixh in wnirniW** 
Jilrmmi: ihc ailorn<7 jrn<f a! It ublifalrd 
ihc ttaluir In Intctiifair and pftncculr law 
Ilona, and il il* aiiotncy (rnrial and 
mcnl ol Law arc diaqxulifWd I tom dol n| allcinxjr |cn«ral It nc-tcrthclcit “ required 
law" |o cntuiC lhal if* Intrtllfallun and 
cutinn arr (nrtduclrd I7 tommnc v»ho 1*Tied. whft.*K/ lhal |x»ton It denominated at 
(lal ctHjntcl. t|«ctlil pitiwculoi, or hy »«inc 
iiilc

STATE v. IIKKKZK Alask, fi-iqtill . .  171 r.M i l l  Hla.taSp,. 1,111 l,J ,»
fiiiirtlona. |wmrra mid ilotli-i" of llie allnmry 
general lo those ‘ alluralnl by law, " 1 ami 
dial Ihe allocation under law Is confined hy 
AS 41.17 010 and AS 11.17.010, which some­
how limits nr restrict* the attorney general 
from *p|Kilnling a i|>cclal proseculnr. Iluw- 
ever, wc ilo not tw-licve lhal Ihe Alaska Con- 
rlitution nr the applicable ila lu lra ecpress or 
Imply auch a restriction on Ihe attorney gen- 
eral’a authority to properly dclegalc rertiiin 
duties of Ihe offirc.

Alaska Statute 11.17.010 alalea lhat the 
attorney general "may assign llie funrtlons 
veiled In the department to suMdinalc tilTi- 
ecra and employees." Alaska .Statute 41.17.- 
010 aulhoriiea the allorney general lo “ es­
tablish necessary suliorvlinalc |iosi'.i(ins. 
make ap|mlnlmcnll lo these |Kisitiuna, and 
remove |icrsoni appolnlctl within Ihe limita­
tion* of appropriations and subject to slate 
peraonnrl law*. Each |verson appointed lo a 
subordinate |xuilinn established hy Ihe |at- 
lomey generall is iimler the su|>ervision, di­
rection, arvil control ol the (allorney gencr- 
alk"

,* It la ap|iarrnt the key eonrem Is. lhal In 
’ delegating functions and establishing slaff 
' pwlllons, Ihc allorney genera) la lo ms'-tdo 
appropriale su|>crvislon, direction, and coir- 

( trtl over Indivhluals serving in position* thnl 
r art luborJinutt In the allorney general, 
i llnder the clrcuinalincci of this rase, the 
|Attorney Grnrral |scrrc|vrd a disqualifying 
^bvltrtil, bul he nevcrthelesa malnlaincd a|i- 
|propriate iu|ienislori, direction ami control 
^eser the S|>eclal Prosecutor to whom he had 
. apjropriately dtlrgaled funrtlons.
P  As previously slated, the attorney general 
Ik u  live power and duty under AS 4< 2D.- 
JPW>X3) and (bX7) ensure lhal state law 
ijojatloiu ire Inverllgileil and prosecuted. 
JN^Hom cy Genera! fulfilled Ihli legal otill- 
W on  hy ap|iolnlinf a special proseculor 
i?™i "hfle operating In an ethically rr<|ulred. 
fijfpendent caparlly, neverUielcai rrmained 
K p rtln a le  lo the Allorney General.

UKArvkW III. union ; ;  oT AlnVs Coniiliu■Ej* ••mil si follow i
e^wcvnlr, Br./wb. All rsrtullvr toJ idmln- ofllcr*. drpanmrnli. s r j i|rik lrv ol 

B p * ' * 1' luinnmrnl ind ihfll iTipfim* lufM'
‘f  w. f r -  . , ,  , , . j j,.i j , , is , il |K illm ilrd  b;V i

l l ie  Allorney Geliernl Idled Ihe S|k-clal 
Proseculnr after ilirecling Ihe iclcctlon pn>- 
ross lo Ihc catrnl necessary to ensure that 
the |icrw>n selected would not also lie dis­
qualified hy a conflict of interest. H ie Allor- 
ru-y Ceneral direeti-d the tqicclal Prosecutor 
lo art "In an independent capacity,* and he 
ilirrclcd him In raerrise his "Independent 
Judgment’  subject, nf course, lo the require­
ment lhat he “ comply wilh all ap|ilicahle 
federal or alalc lawa regulallng ethical con­
duct of ofDccri and employee*," (»s set forth 
in Article 13 of Ihe Standard Agreement 
fnrrn for Professional Peivices),

U liilc acting lnile|iemlcntly, however, the 
!q>ccia) Protcculor was reqidrrvl to submit 
claims (or services to the Department of law  
which v.ere subject to the approval of the 
Attorney General (Article 7, Prucsskmal 
Services Agreement), ami which made his 
work subjeet lo some degree of review. Ad­
ditionally, Ihc Speeial Prosecutor w jj subject 
tu termination by the Attorney General at 
any lime that the Allorney General per­
ceived Il lo be In the best interest of Ihe iLate 
(Article 5, Professional Services Agreement). 
Thus, the S|iec!al Prosecutor remained In a 
position subordinate to the Allorney General, 
as required by AS 41.17.010 and AS 44.17.-
010. !\'e therefore conclude lhat the (rial 
court waa clearly esTuncous in its factual 
finding that Ihe Special Prosecutor waa not 
undrr appropriate and continuing iiqicrviikm 
of llie Attorney General.

Further mpport for Ihe pro|aiiltlon that 
the Alaska Conitiluliun and statutes were 
not meant lo serve a* restrictive limits lo Ihc 
attorney grneral'a authority lo delegate Is 
found In the Prucecdinp of the Alaska Con­
stitutional Convention. The Chairperson of 
the Executive Committee commented that 

In keeping wilh the modern thinking of a 
llrong executive, i l la certainly the policy 
not lo establish offices hy name ami lo 
narrow down Ihclr funclkvna In Ihe rocvill- 
liilion. H ie |«nlicy la lo leave | | them
liw anwm| ami within rwn muif ilun twrni; 
piinrlpsl illpstImrnil, sn it in |ftn,p ihrm n  
Ui ai ptaclkahlr wtci-»din* in mipn puqw-i-t 
Xr|u1«lof), quill jiwlk111. ind Irmfwuir; 
l(rn r lr l ms; b< iiliUuhrtl b; I, — ind nod 
IMA I< allMiird wnhin a pnmlpil dipriinwm



Gill
573 PACIFIC Itr.POHTKH. 2d .hr.iiir.c*

broad imil general anil flexible enough *o 
they can I *  adjusted lo meet changing 
limea anil changing circumstances.

3 Proceedings of the Alaska Constitutional 
Convention (PACC'J 2U)s (January 13, l5,Vi>.

15) A reading of Ihe slatutrry aulhoriu- 
liciii for olhcr Department of law  nfierallons 
suggests an inlrnl lo leave offices and Ihcir 
functions broad, general, and flexible, even 
when circumstances do nol involve a disquali­
fication of Ihe allorney general. Pur exam­
ple, AS -11.23.000 provides lhal

I f  a matter In which the stale is interest­
ed is pending in a court distant front the 
capital, and il la necessary for Ihe slate lo 
lie represented lay counsel, the a'torney 
general, with the approval of the governor, 
may engage one or more attorneys to ap- 
|>eir for the allorney general. The a'tor­
ney general may pay for these services out 
of appropriations for Ihe attorney general's 
office.
Additionally, the fact that the legislature 

provided a mechanism in AS 3GJOOI6 for 
ila le  agencies lo procure |>eraonal irn ic r i 
contracts demonstrates lhat the legislature 
contemplated retention of the services of 
counsel outside of the Department of law ,1 

In I'u llie  Defender Apriirg r. Superior 
Court, Th in l Jud icia l D il l. M l P.2d 917, 
95Q (Alaska 1975), the Alaska Supreme Court 
explained lhat ’ (generally, an allorney gen­
eral has those |>ouers which existed it  com­
mon law eicept where they are limited hy 
statute or conferred u|»n some other stale 
official." In describing Ihe breadlh of this 
aulhorily, the supreme court went on lo state 
that

Under the common law, an attorney 
general Is emjiourretl lo  bring any action 
which he thinks necessary to protect the 
public interest, and he possesses the corol­
lary |»rwer lo make any disposition of Ihe 
stale's litigation whlrh he thinks best. 
This discretionary control over the legal 
business of Ihe itate, both civil and crimi­

nal. includes the Initiation, prosecution ami 
iliqmsiiinn of cases.

ItL (citations omitted).
In I ’lilriila  t» rrt SI* fly »a i*. /.V/rrii f'nrp,

52l  F.2d 2dd. 2i'.1 (5th l' lr .1, -■>( dtu in L 120 
U.S. SOT. 'Jl SC I. 8-8. SO 1.1...' 2d W 119701, 
the court discussed the evolution of the 'iffice 
of the common law attorney general, ind 
explained lhat as chiefleg.il representative of 
the king, the 

attorney general was clearly subject lo the 
wishes of the crown, lint, even in those 
limes, the office was also a repository of 
power ami discretion; Ihc volume ami vari­
ety o f legal mailers involving Ihe cruun 
and the public interest made such limited 
independence a practical necessity. 
Trans|>03i(ion o f the Inslituliun lo this 
country, where governmental initiative was 
diffused among the officers nf the execu­
tive branch and Ihe many individuals com­
prising Ihe legislative branch, could only 
broaden tills area of the attorney general's 
discretion.

(Footnotes omitted).
Elaborating on Ihc same print marie by 

the Alaska Supreme Court in I'ublic Defend- 
tr Aprucy, Ihc court in S h rtin w rit on lo 
explain lhat

The attorneys general of our slates have 
enjoyed a significant degree of autonomy. 
Their duties and (rowers typically ire not 
exhaustively defined by either constitution, 
or alalute hut Include all those exerrlrnl at 
common law. There Is and has been no 
doubt that the legislature may deprive Ihe 
attorney general of specific |iowrrs; hut In 
the absence of such legislative iclion, he 
typically may exercise all such authority a* 
the public interest requires. And Ihe at­
torney general has wide discretion In mak­
ing determination as lo the |iubhc interest-

Id  (footnotes omitted).
As previously stated, neither the Alaska 

Constitution nor the legislation establishing

). AS *f JO f fOdi^JJ) rxr* prvttJrt ihil ih« pii>- 
ri'finil'll coak tk*ri tnA applf lo conUftct: ili*l tit bffMTrn ihr Drpartinrnl ol 

law 4nd ill envoi s*)kj art no< hriht tuir *nd il H arr lot ihe roic* of p/me- cution oi pottiMr notation! of ihc criminal

law iA ihr tliir In uiuaiiuni whni ihr Hick­
ory ffneraI comluJo lhal an ailiial or ["A4̂  
llal t ooDk I oi Inirmi m«Wt II ln*ppic»f<^u 
lor :hr lUparlmeni ol I aw in m lru  or pro** 
c .air the f-Mtililf aioljinmi

STATK v. cm at in  r  i i  an
the Department <*f law  limit* nr deprives Ihc 
attorney general id Ihe pmer In appoint a 
special proseculnr when, in the wide discre­
tion granted. Ihc allnrney general l-elievcs 
f.jfh  xn n|-|v.i"i*rv nt *.» I— In the pul,Hr 
interest. Wc hold that the pro|>cr appoint- 
n-cnl of a s|>cci*l prosecutor in rirr.mirianrea 
where the allorney general lielicvea he anil 
the Department o l lave arc disquxlifo-d by a 
conflict of in le r r t  is within Ihc attorney 
gcnerafi iliscrcllooary control over the legal 
business of the state.

|6) With rcsp-et lo the argument lhat 
llie ap|>oiiitmcn! wav somehow barred by the 
common law doctrine of rlrlrynfiia non jmfrsl 
dtl/porr, wc arc unable lo find from the 
record anil appliralilc law that the Allornry 
General did nol have the content of the 
principal In make a pro|>er ilelrgalinn lo a 
apccial proseculnr.
The Stv/x of Ibe S/fciul I'niieciilor'i All- 
(Aorilg

(7) Although we have coiirluilcd that Ihe 
blal court cried In Its factual finding (hat the 
Special I ’ roaccvitor waa not under the con­
tinuing aufiervlsinn of the Allorney General, 
■t nevertheless rnusl address the trial 
court's legal rnnclusion lhal the S|n-cia| Pros- 
feolnr excvednl ihe sro|>e of his aulhorily. 
In reachlr.g '.hit rmicllivluti, the Inal rourl 
ipiwrcntly relied iqon Ihe argument mailc 
hy Ilreeie lhat .SVAuuirr I- l/idlminn, CO 
N-YZd tr,. IG7 K.Y.S.Zd 182. 151 K,K .2d 522 
( l!W | wax contiolling. We find lhal Srbiiui- 
rr la illallnguishahle on rcveral grounds, and 
lhal Die trial court Ihrrefnre erred in i ll 
legal conclusion aa well.

ScAumrr. in fart, acrvra lo highlight the 
deference U -turni jurisdictions lhal havr ra- 

as coiutitullori.il or slaliitnry liinilaliona
Carcuiita law \ I )  n i l loivh live frnriat •ultn oI llir S tu  Yurt Allotm> Grnrisl. wt»o IV 

aj*° *0 rlrairj (unitllulltmal officer undrr Aril- I I I ;  irrllon M rrsrii si liritnwi 
S Cnvmt dullr*
jh* ‘ Uomt; irncnl vhill 
, I. Finncuir *nd itrlrnj ill stllont and 
P*o**tdin|t In ulild, il,r Hair Ii iniriavird.

hiir <hai|r and (onln-l ol all ilk legal 
Mlncti ol iIk riipaiirnrnii and Initrauv tJ llie 
J**'*. oi of anj tdlitr llirirof wlilah Irqullrt 
• wrvuei ol aui-ine) or ruunvel. In onifi lo 

"**l ihr Inlrretl of ll-r rUIr

IIHKF7.K Alaska fi;J5
IXIarkaApp. K i ll
nn Ihe attorney general's aulhorily In ap|ioiiil 
a s|H-eial proierxitor, anil Ihtxc lhal do not. 
In Schuuirr, Ihe New 1 > k Court of Apjxals 
upheld Ihe lower tor. '-rision that Ihe 
distrirt attorney had !iupro|<ily apisrinlcd a 
r|>erial proseculor (o Investigate anil prnsc- 
eulc an Individual whom Ihe district attorney, 
llnltrrnr.lv. had run agalnrt for a congrcaslon- 
a) teal. S ch u u tr, 107 N.Y.SZd at IKTI-ftl, 
451 N.K.2d at 523.

In rontrast lo the Alaska allomey general 
who funrtlona wilh Ihe broad |ioweia and 
ilullca as explained In I'ublic Drfender Agen­
cy Ihe district allornry* In New York "do 
not hold a common law office; and they have 
no |vowrra hut auch as can be found written 
In the statute took." /'ro/ric o. Coniino, 2 
N.Y. 9, 18 (1819).

The district attorney in SrAiimrr was an 
rlertrrl constilutional officer who was direct­
ed hy statute lo prnrecule Crimea lhal were 
rocngnitcd hy the courts In Ihe county for 
which she hail liven elected tu serve. 
Schutnrr, 4G7 N,Y.S2d at 1B3-AI, 451 N.EZd 
•t 521-21 (citing County I,aw I 700(1). 
McKinney's Consolidated I.ana ol New York 
(MCI.)). County law  t 9)0 lutivorired the 
distrirt attorney lo »p[toiiil assistant district 
atlurnrya lo serve at (he pleasure of Ihe 
district allorney. h i IG7 N.Y.SZd at IS I, 
4*>l K.K.2d at 521. However, unlike In Alas­
ka. Ihe New York county laws Included a 
s|wcific statutory scheme for Ihe apiarinl- 
mcut of a f|K-rial prosecutor. In Ihe event 
that the district allorney were to become 
disabled or disqualified, the statutory scheme 
provided for rnurt sp|>oinlmrnt of a i|pcdal 
diflricl allornry who would au|veraeile the 
distrirt allorney. Id. (riling Counly law  
i 701). Further, under suDlivlslon 2 ol tec- 
tinn 51 of the Kaerutlve law * the governor

7 VViurwiir irqulirJ b) ihr fovrnux. al* 
IrnJ in iKiw.uv, oi by onr ol hla Jr|>ullrl, any 
term of ll*c ll.prrmr roull m appear brforr ihr 
|i*n j jur> tlutruf fur altr puqvvc ol intna|ln| 
am) ctMwJiKlln| In likh ruurt or brlorr lush 
jury criminal ariiont or piutrriiln|t ai rhall 
U ipcrifird In lurk rrquirniKni, in width 
raw ihr allnrnr) |rnrial or Ini dr|nji|r to at. 
Iandln| ihall atafalw all ll.a pnwan and jur- 
Ilia in all liw dullrv In r«t|S<l ol tuth iuUjiu or 
pitwaadm|t. wlntli lha dnliltl illurna; wuulj 
ullniwlw l< audionrad or acquire J to etrrilw 
ol t-aildlrn. and in ana of turli aalllilil or
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o f New York lias Ihe issuer to order the 
attorney general lo su|x-rscde a district at- 
lorney.

Fchumer was elected lo • congressional 
seat formerly held hy lloltunan. h i 107 
N.V.SZd it lh.1-61, 4.M N.EZd it 523. Af­
ter the L'nited Slates All'-rney investigated 
the Schumer campaign for |iossihlc violations 
and declir-ed proH-culion, lloltunan, who hy 
then was elected as rounly distrirt attorney, 
decided lo  pursue Ihe mailer. However, be­
cause she was '-..nevmed alnul charges of 
bias, slie asked the governor of New York lo 
enler the attorney general lo su|wr>edc her. 
h i

AAer Ihe governor refused her request 
Ihe district attorney apjiarcntly tlid nol seek 
court ap|K»inlmenl of a i | .--ial prosecutor 
under I 701, t>-*l instead chose to by|iass that 
proviso n hy appointing i f|<-cial prosecutor 
under | 930. h i l l ie  te r s of this ap|>oint- 
nit-nl provided tint the •|«.-cial pruseculor't 
deri*ions or irtioru would nol I*  overridden 
by Ihe district allorney, rnd that he could lie 
removed from hia Juliet only for i.isahility or 
for "extraordinary Impropriety," as opposed 
to removal >1 Ihe pleasure of the district 
illorney as set forth in i 930. Id  407 
N.Y.SZd >1 181. 451 N.F.Zd at 624. The 
court found this appointment lo lie invalid 
Ix-cause "|s}uch a transfer may lie accom­
plished only by executive or rourt order." 
Id  467 N.Y.S 2d «t IKi, 451 N.E 2.I at 525

In Alaska, by contrast, there ire  no similar 
ennslilutional or statutory limilalionj regard­
ing ap|nlntmrnt< of » |kd il (xosecutori, and, 
as |irev|ously discussed, the Special Prosecu­
lo r appointed lo investigate Ilreeie remained 
appropriately subordinate lo live Attorney 
General.

P ie  fart that Ihe S je d i l Proseculnr i|s- 
lu lntid lo Invesllgale Ilreeie remained sub­
ordinate lo Ihe Attorney General leads to our 
conclusion that the trial court erred In dis­
missing Ihe Indictments on the gruumli that 
llie .Special Proeeculor somehow exceeded 
the acope of nla authority. First, we believe 
Ihe trial rourt erred In ado|<(ing auch a re-

pnxrrdingl ilk divtfkl aMornc; iliall onl; as- 
naive Sikh r«>»m and pdfikm likh dulitl at air rrqulrrd r4 hl-n by ilk allorney general or 
ibr drpuli allornei grneial 10 allrnthng.

strictiv c interpretation nf Ihc phrase from 
the Sjwcial Prosecutor's .-.ppmnlment Id le r 
lhat suthorircd him “ lo invc'tlgalo such oth­
er related matters xv may arise in the course 
nf your investigation."

because Ihc aulhorily for the ip|kiinlinont 
was derived from AS 11.21 (HOdiM-D, which 
required prosecution nf "all cases Involving 
stale law," the term "related maitosa" (nuhl 
as well twy interpreted lo  include all law- 
violations hy individuals under investigation. 
This is particularly true when the appoint­
ment letter is read together with the ap|>cn- 
ihc to Ihe standard agreement form entitled 
* '  tide I. The S rn  icn  In I*  /irifun iiid  by 
Ibe C n n lr a e l ii r tin ier Article I. Sjvocial 
Counsel was to Investigate nut only matters 
"in connection wilh Ihe investigation relating 
lo the complaint in 3AN-90-7I.SCI, a civil 
case filed to collect fees for services from 
Haiama-Guini. I.td ," hut he was more 
hrosdly auth-rind to *eivp is F|--rial Crain- 
ir l in “ other matters (hal may aibe In the 
course ol the investigation

|B ) Certainly llie Allorney General, who 
was privy to the agreement lhal contracted 
the services of the !'|«-cial Prosecutor and 
who authored Ihe appqinlincnl letter, would 
have had some standing lo chall'-nge (he 
Special Prosecutor fur exceeding his authori­
ty; however, the Attorney General made il 
clrar that the S|wcial Prosecutor had tried 
within the scn/w of the authority Intended. 
We find no hasls lo assume that lire 're had 
Ihe same standing In challenge u|i ilicr the 
S|>ec(sl Prosecutor e.sccetlci| the s.vqie of hla 
appointment.

|9 | Even if the S(tccial Prosecutor were 
found to have technically exceeded the scope 
of Ids ap|>ilnlrnrnt, alnrnt a showing of prrj- 
uilirt hy Ilreeie, Ihe Indictments would re­
main valid pursuant to the S|>eclal Prosecu­
tor's authority u  a dt fn tla  officer. S n  
l'in\At p. D arii. 8<5 MIchApp. 514, 21* 
N.WZd 701, 710 (1979).

In /Airis, Ihc county prosecuting allorney 
|ielilloncd ihe court pursuant to statute for
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STATE v.
CHi u  sis r  14 s i

sp|miiilmeiit o f i  s|H-cial prosecutor due to a 
ron fllrl of iuteirsl he |wrcfivrd reganl'ivg 
the clnsc working relationship lietween his 
ofTire and Ihe sheriffs drparlinrnt whose 
deputy was live subject of Investigation. The 
rourt »p|iolnlrd a s|icel»l prosecutor who 
roniluclrd an inverligition anil authorised 
Issuance of w arrants that charged the defen­
dant wilh emlierriernint xml fraudulent con- 
version. Id. 272 N.W.Zd at 708. The lower 
court later determined that because llie cir­
cuit rourt vvns without autlmrity to ap|ioint a 
i|veeial proseculor lo appear In distrirt csiuit, 
it was necessary not only lo set aside Ihc 
appointment but also lo dismiss the war­
rants. Id. at “ l/.i-10.

H ie apiwllate const agreed that the circuit 
rourt did nut have the |wvicr lo ap|«dnl a 
!|>ecial prosecutor for the |>ur|soscs request- 
ed. However, live appellate rourt held lhat 
the lower rourl rued In dismissing ihc war­
rants that vveie bailed by Ihc »|k-ci:,l prose­
cutor, relying on Ihe tie /nelo doctrine, which 
validates, on grounds of jnatvllc policy and 
prevention o f failure of public Justice, the 
sell of offirisl* who function under eoliir of 
lavr. h i ( |  7io. Hie court In Da t i l  quoted 
from 40 C J . Officers, I 300 p. 1051. which 
read u  follows;

A (verson will lie held to lie a dc facto 
,  officer when, and only when, he is In por 

session, and Is evcrrlslng the ilulli-a, of an 
office; Ids Inruinlveney Is Illegal In some 

i. res|icti; he has al least • fair rolnr oI right 
I or title In Ihe nlfice. or has acted aa an 
> officer (nr auch a length ol time, anil undrr 
| such circumstance* o f reputation or acqui­

escence by Ihc |iublic anil |niblic authori­
ties, u  lo afTurd a presumption ol ip|mint- 

* mcnl or election, and In jure peoplr, with­
out Inquiry, anil relying on the »up|ioai!lnn 

, that he Is the officer he assume* lo lie, to 
'. submit to or Invoke hla action; ami, In 

some, although nol all. Jurisdiction*, only 
' »hen the office hss a de Jure existence.

^'e believe thsl Ihe ilt fnelo doctrine Is 
'Ppdcable undrr Ihe rlreumslancea, snd Ih il 
,. tequlres relnslstemenl of Ihe Indictment* 
Mrt'ut llri-ru-. 'ihe Special Prosecutor was 
" ’ fatiguing and proseeullng llrrete |nsnu- 
bvt to the authority of the Attorney Grncral,

derived from AS 11 21020 and vested in him 
by his appointment.

Although wc have found lhat Ihe apiwint- 
ini-nt and exercise of authority were pro|>er, 
llie result would bo Ihe same even If Ihe trial 
coust were rorrecl that Ihe Inromltcncy waa 
illrgal In some respect; Ihe S|>eclal Prosecu­
lor had "at least a fair color or light of title," 
and “ acted as an officer for such a length of 
tiino. and under such circumstances of repu­
tation nr acquiescence hy Ihe |vuhlic and pub­
lic authorities, as lo afford a presumption nf 
ap|ioinllncnt.~ f/oiix, 272 N.WZd at 7 Id.

The prnccfi nf ap|iointing a ayvocial prom- 
rotor was reported publicly and conducted al 
Ihe request nf lloyko, llrecre's law partner >1 
Ihc lime. AAcr llnyko made this request to 
the Governor, the Attorney General, as chief 
Irgal advisor to Ihe Governor, commenced 
Ihc selection pn-cest. When difficulties 
arose in silecting a qualified (x-rsnn, Ilreeie 
hunrclf discussed Ihe aeleelinn process and 
urged the slate to get on with Ihe Investiga­
tion. Thus. Ihe .Special Proacculor hail a fair 
color or right lo  title, and he acted under 
circumstances of rc|niLatiun or acquiescence 
not nnly of public authorities and the (niblir, 
but also by Ilreeie himself. The Special 
Proseculor roniluclrd an Investigation, suls- 
niilted regular rM 'Ub to the Attorney Gen­
eral. anil presented Ihe matters lu s grand 
Jury under circumstance* lhal Induced (x-o- 
ple to submit lo or invoke hia action.

(JurilJuna regarding Ihe ,S|>erUI I'rosecu- 
tor's authority had no demonstrated bearing 
on the grand Jury's delrnnlnallon to return 
indictments against Ilreeie. Even If the 
Special Prosecutor’! Incumbency were illegal 
in some respect, there wit no hasla for the 
dismissal of Ihc ImhrtincnU, since, In any 
case, hit aria achieved rfe faelo legitimacy. 
Set / ’cop/r r. Munluyn. 41 Colo App. Zl I, GIG 
I'Zd I5G, 162 (I380) There la nothing In the 
record to show how llrx-cie rould have been 
prejudiced by the apjmlnlinenl of a i|>eclal 
piureculor who waa contractually bound hy 
‘ all applicable federal nr slate laws regulat­
ing elhlral conduct of (Hihllr olfiens," and 
who presented the cases to a grand Jury for 
rev icvv.
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In summary. wc find that the Attorney 

General had the authority to sppo'..-.l the 
SjK-cial I’ rosccutor under the circitrtitauces 
of this case. Wc also find that ihs Special 
Prosecutor acted within the sco|>e o f his au­
thority.1’  I’ ir.a'ly, .ie l.al.l lhat the SjK'ci.il 
Prosecutor acted at least with dr /ceto au­
thority and lhat, absent any record demon­
strating resulting prejudice, there u-as no 
basil for dismissal of (lie Indictments. The
10. In li|til of ihr Auorne) Gcnersli lur-tequtni ilsrlfication icff:fdin| ihr Specilt Proseculnr i  stupe ol juihotils, il li apparent lhal ihr Special

order of the trial court Is therefore VACAT- 
K 1). and ihc indictments are reinstall'd.

IIItVNKII, C.J.. and MANNIIKIMKII. J , 
not partici|ia(ing.

Prmccutnr would nol now lr pn.hibilril hum fulllirr prniciiitini dirir m.llcrt in an) tirnl

Alaska1)11.1.INGHAM v. CII2.M H IM . NOHTIIWKST 
cm r u  m i uiaita m i l

clause presented ipicsllons of late, w hie 
prcme Court reviewed de nnvn.C )T \ \ . I - '  D II.I.INC IIAM , an Alnslsa 

iuniclpnl Cnr|iiirallnn, 
t 'r ll l lo n rr ,

CII2.M ll ll.\N O H T IIW K S T ,
INC., Ilnpundcnt.

No. S-W30.
Supreme Cniut oft^laska.

May G. IM I.

Construction rontrnctor brought\c tio n  
against city, seeking Increased eosl.s in eon- 
ncclion with alleged differing site romlillol 
reganling construction of sewage lieatmcnt 
facility. City filed third-party roinplainl 
against engineering firm retalnrd to prepare 
environmental plan related lo treatment sys­
tem, alleging lirrarh of contract, lircarh of 
duly of care, and breach of fiduciary duty^ 

(The Superior Court, Third Judicial Dlslrlc 
Anchorage, llcvcrly W, Culler, A., graidt 
partial luminary Judgment for firm on cUimi 
for breach of contract and breach of fhyfeiary 

. duly. City |>clillnncd for review. Wie Su­
preme Court. Itabinnuiu, J., held Inal: I I )  
legislature's general goal In cnarll/g statute 
pfterally tendering void contractual provi­
sions imrjiorling lo Indcmnm' promisee 
against liability for damage! earned by prom­
isee's civil negligence or uinful misenndurt 
*»s lo provide remedies fog all wronged |ier- 
tons, ai np|«)sed to on l/goiemmenlal in- 
drmnileei; (2) c.\rul|ial*ry clause lhat limits 
lability for party's "negligent arts, errors, or 
omissions" should bc/onslnicd lo limit llabil- 

. l y  for negligent atls, crrora or om lulom 
prdy; (3) fistulas generally rtndering void 
fonlnclual provisions |aur]>orting to "indent- 
(nl/y* promisee'prohibits limitation of liability 
okosei; ambfi) that statute apjdlei to rlause 

U n yn lon n l under It, regardless of 
•hether indemnification h u  been aouglil. 

Helmed.

Appeal and Km ir c=*893< I )
Interpretation of statute and related 

^toatkma of intrrprctalion of mntraelual

2. Municipal Corporations 0 2 5
While city wav Iscncficiary y 'promisee'’ 

of contract with engineering Dim retained lo 
prepare environmental plans’ related to sew­
age treatment system, c/fy was "promisor" 
with repanl to liiiiilallnyr of liability clause, as 
il was promising lo /unit firm's liability.

Src publication Winds and Dilates 
lor olhri fudirjol contlnKtinns and del- 
inillons.

3. Imlcmnlly,c=3
Mgislatiirc’s general goal In enacting 

statute generally rendering void contractual 
pro'i‘io((s purporting lo indemnify “promis­
ee" against liability for damages caused by 

^roausoc's civil negligenre nr willful ml.teon- 
ct w as to protide reinrdica for all wronged 
Vim, as opposed to only gnvermnenlal 

/indemnllcei. AS i5.i5WO.
i. ConHocI) 0 2 0 6

Kicul}vatory rtause that limits liability 
for party's Negligent acts, etTora, or omis­
sions" should tie construed lo limit liability 
for negligent artk. errors or omissions only, 
and clamr therefore applies lo breaches of 
contract and fiduciary duly only Insofar as 
breaches are negligent!

Src publication WoCtlt am! Dilates 
for other judicial conuiuVpoin and del- 
ildlloni.

5. Municipal Corporal Ions C^tSO
Ti ial court eom-clly ruled thaVJimilalion 

of liability clause In contract between city 
and engineering firm, limiting liability for 
party's “negligent act*, etrora, or oinlssw 
applied to breaches nf contract and fiducial^ 
duty, but only Insofar as breaches were ncglri 
ItcnL

6. Contract* 0 1 2 9 (1 )
(.lability for knowing or bail failh 

breaches of contract ran never Ire limited
7. Indemnity C=»3

Statute genera!!)- rendering tool run- 
traetual provisions pur|«orting to ’ indemnify" 
promisee against liability fur damages caused 
by promisee's sole negligenre nr willful mis- 
rondurt prohibit* lituilalion of liability rlaus-



S P O N S O R  S T A T E M E N T

SB 286

"An Act relating to the duties and powers of the attorney general."

SB 286 is an attempt to clarify the duties of the Attorney General, place into statute that 
the Attorney General shall defend the Constitution of the State of Alaska, and put into 
law that the Legislative power to make appropriations constrains and limits the Attorney 
General’s authority to settle cases.

The Judiciary Committee worked closely with members of the Subcommittee on 
Privatization and considered recommendations. The subcommittee found, and the 
Department reluctantly agreed, that the Attorney General is NOT a constitutional officer 
and that the Legislature, by statute, may define the role and responsibilities of the head of 
the Department of Law.

It is the intent of this legislation that the Attorney General defend and uphold the 
Constitution of the State of Alaska, and that any settlement entered into by the Attorney 
General which recognizes a present or future duty or obligation on the part of the State 
which is not contained in statute or for which appropriations have not been provided must 
expressly provide that the duty or obligation is subject to appropriation by the 
Legislature.
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the Department of Law.

It is the intent of this legislation that the Attorney General defend and uphold the 
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