





FISCAL NOTE No: 49

STATE OF ALASKA Bill Version; HCS CSsB 24(JUD)
2000 LEGISLATIVE SESSION (H) Publish Date: 4/121/00
Revision Date/Time (Note if correction) 01/25/00 11:.00 AM Dept. Affected  Environmental Conservation
Title The Alaska Regulations Reform Act 8RU Administration
Component Commissioner's Office

Sponsor Senators Donley, Taylor
Requester House Judiciary Component No. 633
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004  FY 2005  FY 2006
Personal Services 148.9 148.9 148.9 148.9 148.9 » 148.9
Travel 20.0 20.0 20.0 20.0 20.0 20.0
Contractual 50.6 49.6 49.6 49.6 49.6 49.6
Supplies 5.0 5.0 5.0 5.0 5.0 5.0
Equipment 18.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 242.5 223.5 223.5 223.5 223.5 223.5
CAPITAL EXPENDITURES 0.0 00 0.0 0.0 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 242.5 223.5 2235 223.5 223.5 223.5
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 242.5 223.5 223.5 223.5 223.5 2235
Estimate of any current year (FY2000) cost: 0.0
POSITIONS
Full-time 3 3 3 3 3 3
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS:  (Attach aseparata page if necessary)

See attached.

Prepared by: Janice Adair, Director Phone 269-7644
Division Environmental Health ” Date/Time 1/25/00 11:34 AM
Approved by Commissioner "Jj L-sx Date 1-2.7-00
Agency Department of Environmental Conservation

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
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As passed by the Senate Finance Committee, CSSB 24(FTN) contains several sections
that are of concern to DEC, which, taken together will result in significant costs to the
department that are not reflected in the fiscal not; adopted by the Committee.

Section 3 requires that a regulation take a “reasonable approach within the intent of the
statute." This is a difficult if not impossible thing to measure: what is reasonable to one
person may be completely unreasonable to another. This is particularly true in natural
resource management where regulatory requirements are often compromises. This
section will also require the department to research legislative intent for old statutes.
Many of DEC’s public health statutes have been on the books since 1948. This section,
coupled with Sections 10 and 14, will require a paralegal and an administrative clerk, and
associated costs such as supplies, travel, and equipment.

Section 4 requires we do a cost -benefit analysis. The analysis is to calculate all the costs
and all the benefits to the public of a regulatory proposal. Without any parameters as to
what costs and what benefits must be considered, the department will be tasked with
trying to come up with a comprehensive list. To the extent the department fails to
consider some cost or some benefit, parties will seek judicial reliefand regulatory
projects will be stopped until the department recalculates the cost-benefit analysis. Some
projects that may need DEC regulatory action, like site-specific criteria for a water
quality standard, could have national significance and thus the “public" cost-benefit
analysis would include national costs and national benefits. Thus, groups from outside
Alaska could easily weigh in on our regulatory programs.

Many costs and benefits that are aesthetic are quantifiable but at a great cost. As part of
the Exxon Valdez Natural Resource Damage Assessment, S3 million was spent to do a
“loss of passive use" benefit study, and that was only one of the benefits that was
calculated for the damage assessment.

This section also requires that we “weigh" the costs and the benefits before adopting a
regulation. Because the costs and benefits do not have to have dollar amounts attached to
them, it is unclear how we would weigh and compare those non-quantified costs and
benefits.

Many of the exemptions provided in this section would not cover several DEC
regulations, particularly those that deal with public health, e.g. food, seafood processing,
public sanitation. In addition, we do not believe any of the oil spill response and
prevention regulations will be exempted from the cost-benefit analysis requirement.

This section will require the department employ an economist to prepare the cost-benefit
analyses. Additional costs include travel, supplies, and equipment associated with the
position.

Section 10 was changed by the Senate Finance Committee to make it clear that
regulations would need to be public noticed again only if the changes “substantially”
changed the substance of the regulations. We believe this clarification was an important



amendment to make, and should reduce, though not eliminate, the need for successive
public comment periods and associated advertising costs. We remain concerned however
that the interplay between this section and Section 14, which establishes a two-year
deadline on regulatory adoption will result in significant conflicts.

Section 14 will also preclude DEC from using the negotiated rule making process that
was adopted into statute last session. Regulations cannot be quickly written by
committee.

Section 15 is the other very problematic and very expensive section of this bill.
Regulations cannot be held valid unless they cause the least necessary* intrusion on the
rights and property of persons affected by the regulation. This is a very broad statement
- many, many people may be affected by a regulation. Given that natural resource
regulations are compromise regulations, there will always be some side that feels the
regulation is not the “least necessary intrusion”. For example, most of DEC’S
regulations allow for activities that disrupt a person’s enjoyment of the water, air, or land
of the state and they could likely successfully argue that the regulations are therefore not
the “least intrusion necessary.” Likewise, the public health regulations adopted by the
department “intrude” on some groups in order to protect the health of others.

The state has the burden to prove that its regulations are the least intrusive. The fact is
that the department’s regulations will be intrusive to one group and not intrusive to
another. That is the nature of environmental regulation. This will cause the department
to be involved in a great deal of litigation on the intrusiveness of our regulations.
Ultimately, the courts will determine our regulatory programs. This section will result in
increased costs for the Department of Law.



Scenario: FY20CM Leglslallve Fiscal Note Info
Component: Office of Ihe Commissioner (633)

BRU Name: Administration

PCN Job Class Title

18-i001 Economist1

Justification: No justification provided.

18-4002 Administrative Clerk |

Justification: No (ustincallon provided.

18-4003 Paralegal Asst Il

Justification: No Justification provided.

Component Summary:

Total New Positions: 3

Fund Description

1004 General Fund Receipts

Time
Statue

FT

FT

FT

Total Funding:

Ncle: Ifa position is spin, an asterisk (*) will appear In lhe Split/Countcolumn.

Page 1oft

Retire Bare
Code Unit

A GG

A GG

A GG

Fund
Percent

100.00%

100.00%

Personal Services New Position Detail

Department of Environmental Conservation

Location

Juneau

Juneau

Juneau

Fund
Amount

148.872

148.872

Salary
Sched

2A

2A

2A

Range & Budgeted Split/ Annual
Steps Months Count Sa'ary

18B/C 12.0 45,7%

Funding Detail:
1004 General Fund Receipts

8G/C 12.0 23.802

Funding Detail:
1004 General Fund Receipts

16B/C 12.0 39.792

Funding Detail
1004 General Fund Receipts

Slate of Alaska

Department of Environmental Conservation

DRAFT

Premium Annual Total

COLA Pay Benefits Costs

0 0 14,999 60,797
100.00% 60,797

Total Funding: 100.00% 60,797
0 0 10,665 34.467
100.00% 34.467

Total Funding: 100.00% 34.457
0 0 13.816 53,608
100.00% 53.608

Total Funding: 100.00% 53.608

If Ihe split position Is also counted In Ihe component, two asterisks (**) will appear In this column.

01-25-2000 10:46 am



FISCAL NOTE

STATE OF ALASKA BELL NO. HCSSB 24 (JUD)
2000 LEGISLATIVE SESSION
Revision Date/Time (Note ifcorrection) Dept. Affected  Environmental Conservation
Title The Alaska Regulation Reform Act BRU Administration

Component Commissioner's Office
Sponsor Senator Donley
Requester House Judiciary Component No. 533
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002  FY 2003  FY2004 FY 2005 FY 2006
Personal Services
Travel
Contractual 60.4 60.4 60.4 60.4 60.4 0.0
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 60.4 60.4 60.4 60.4 60.4 0.0
CAPITAL EXPENDITURES 0.0 | 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES ( ) 0.C 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 60.4 60.4 60.4 60.4 60.4 0.0
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 60.4 60.4 60.4 60.4 60.4 0.0
Estimate of any currentyear (FY2000) cost: aq
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 ¢« 0 0 0 0 0
ANALYSIS:  (Attach a separate page if necessary)
See attached
Prepared by: Janice Adair. Director Phone 269-7644
Division Environmental Health , Date/Time 4/12/00 11:43 AM
Approved by Commissioner Jr | Date ~r-'? -CL;

Agency Department of Environmental Conservation
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office

(Rev 10/99) 2000fniorm xIs/OMB Page_1 of 2



Fiscal Analysis HCSSB 24 (JUD)

Section 4 of the Judiciary version of this bill will generate costs for the department during

the five-year pilot project it would enact, specifically:

e the requirement for successive public notices whenever regulations are revised that
“substantially change the substance of the regulation” (the Department of Law has
advised that only those changes that are strictly editorial in nature will be exempt
from the renoticing provisions); and

e the requirement that the Department public notice its intent to either adopt or not
adopt regulations whenever a statute is amended or adopted that affects the

Department.

Successive public notices: The department averages 15 regulation projects a year. Based
on the advice from the Department of Law, we estimate that all of those will need to be
noticed a second time; 75% or 11 will need to be renoticed a third time, and
approximately 5%, or | will need to be renoticed a fourth time. In order to comply with
the spirit of this legislation, notice would need to be published in newspapers across the
state, notjust in a single publication with a statewide circulation.

The publication costs associated with these renoticing requirements are estimated to be
$43.2

The bill requires we also furnish the notice to those who had previously commented.
Because we would hope to use electronic means to share documents with the bulk of
those commenters, postage associated with the renoticing requirement is estimated to be
.2 and copying charges are estimated to be 1.0.

Notice ofintent to adopt or not adopt: Each legislative session, there are a number of
bills introduced that would require a change in DEC regulations, any or all of which may
pass. Again, in order to comply with the spirit of this legislation, this notice would need
to be published in newspapers across the state, notjust in a single paper with statewide
circulation. Therefore, the publication costs associated with this requirement are

estimated to be $16.0 annually.

Page 2 0f2



No: Si
FISCAL NOTE Bill Version: HCS CSSB 24 (JUD

STATE OF ALASKA (H) Publish Date: 4/12/00

2000 LEGISLATIVE SESSION
Revision Date: 24-Jan-0Q Dept Affected: Natural Resources

Title: An Act relating to the adoption, amendment, BRU: Management & Administration
repeal, legislative review, and judicial review of regulations... Component:  Commissioner's Office

Sponsor: Senator DONLEY
Requestor (H)JuD Component Serial No. #423

Expenditures/Revenues (ifiation nol induded unless ouieivnse nolud Below) (Thousands of Dollars)
OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY2005 FY2006
PERSONAL SERVICES

TRAVEL

CONTRACTUAL 164.2 54.9 81.'6 883 815 88.3
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 164.2 54.9 81.6 88.3 81.6 88.3

[CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (fund cod.) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 164.2 54.9 813 883 8L5 883
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 164.2 54.9 81.6 88.3 81.6 88.3

Estimate of any current year (FY2000) cost: 5 none

POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page ifnecessary)

The Department of Natural Resources initiates ‘egulations projects each year (in this fiscal year we have 13 projects in various
stages). The projects can be highly complex or merely housekeeping. Some can be highly controversial and require multiple
public notice and hearings. Many will require a cost/benefit analysis or a detailed, considered approach to waiving a cost/benefit
analysis. DNR will contract for a professional cost/benefit analysis as the need arises. The department believes that itwould not
be able to hire an economist proficient in all of the issues involved in oil and gas, land, mining, parks, forestry, etc. We estimate
that "prohibitive" cost for a cosVbenefit analysis is anything over $40,000. It is very difficult to estimate how much the required
written reports, time limits, decisions on whether or not to perform a cost/benefit analysis, will add to the cost of a regulation
project. We have added nothing in the fiscal note but believe the cost may be high.

S,
Prepared by: Carol Carroll, Director e TZH Phone: 465-4730
Division: Support Services £ Date: 24-Jan-00
Approved by Commissioner
John Shively A Date:
Agency: Natural Reso'upfces T

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

sb24.xls

Primed: 01/24/2000 2:43 PM Page 1 of 1

COMMITTEE COPY



No: 50

F|SCAL NOTE Bill Version: Hcs cssB 24 (Jub)

(H) Publish Date: 4/12/00

STATE OF ALASKA
1999 LEGISLATIVE SESSION
Revision Date/Time (Note ifcorrection) Dept. Affected Law
Title ‘An Actrelating to regulations; amending Rule BRU Civil Division
65, Alaska Rules of Civil Procedure: and ... effective date.* Component Legislation/Regulations
Sponsor Senator Donley
Requester House Judiciary Com mittee Component Serial No. 2209
Lixpendltures/Revenues (Thousands of Dollars)
Note: Amounts dono(indude inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services 114.0 114.0 114.0 114.0 114.0 114.0
Travel 3.0 3.0 3.0 3.0 3.0 3.0
Contractual 45.9 45.9 45.9 45.9 45.9 45.9
Supplies 1.9 1.9 1.9 1.9 1.9 1.9
Equipment 6.5
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 171.3 164.8 164.8 164.8 164.8 164.8
ICAPfTAL EXPENDITURES 1
CHANGE IN REVENUES ( ) \ I
FUNDS O U R C E (Thousands of Dollars)
1002 Federal Receipts »
1003 GF Match
1004 GF 171.3 164.B 164.8 164.8 164.8 164.8
1005 GF/Program 'Receipts
1037 GF/Menlal Health
Other (Specify T'.po)

TOTAL 171.3 164.8 164.8 164.8 164.8 164.8

Estimate of any current year (FY00) coat:
POSmONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ANALYSIS:  (Attach a separata page itnecessary) .
GSSB 24 (FIN) AM makes a number of signilicant changes to the way regulations are adopted by the
Departments ol Natural Resources and Environmental Conservation, and parts ol the Department of Fish

and Game (Habitat and Restoration). These changes would take effect July 1, 2000.

Of significance to the Department of Law from a cost perspective are four of the proposed changes
(unless an exemption applies) for the designated state agencies in tho regulations provisions of the hill:
(1) a requirement for the preparation of cost-benefit analyses on regulation adoption, repeal, and
amendment showing that benefits to the public outweigh costs; (2) a requirement for supplemental
notices and public comment if rewriting substantially changes the substance in proposed regulations after
initial notice and public comment has occurred; (3) a new standard for regulation challenges in court

Phone 465-5370
Date/Time 1/24/00.12:42 PM

Prepared by Joan M. Kasson

Division Attorney Gengrajls Office
Approved by Commissioner Bruce M. Botelho, Attorney General Date 1/24/00
Agency Departmentof Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

Foilfurther distribution information, call Ihe Governor's Logislalivo Office

(R« IC3) WhiafiunavB PagG 1 Of 2

COMMITTEE COPY
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STATE OF ALASKA BILL NO. CSSB24 (FIN) AM
2000 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

based on if the proposed regulation uses an approach that causes more than the least necessary intrusion
on the rights and property of the persons affected by the regulation, and if the regulation is not required by
substantial state interest; and (4) a requirement that regulations be within the intent of the statute to be valid.
While there are exceptions for some situations, many state regulations by the designated agencies would be
covered by these provisions.

Each of these proposed changes will cause a significant increase in the workload of the department in terms
of preventative advice to the designated state agencies and additional time for regulations review to ensure
the proposed requirements are met, and to defend the regulations of those designated agencies when they

are challenged in court.

The Department of Law anticipates that a significant increase in the level of litigation attempting to overturn
regulations would resut. Quantifying costs and benefits of regulations for these designated state agencies
will be, in many cases, a subjective process open to considerable interpretation. In addition, a determination
that a regulation uses the least necessary intrusion possible on rights and property of affected persons would
also be open to various interpretations in many cases. For example, it is difficult to determine even who
might be affected in the case of many natural resources regulations, and proving a substantial state Interest
in using a particular scheme, would almost certainly involve extensive litigation because of the economic
Interests at stake in natural resource decisions of the designated state agencies. While the version that
passed out of the Senate contains several exemptions, the Department of Law will still have to advise
designated state agencies on whether the exemption applies in a particular case and the record necessary
to support a decision made regarding an exemption, and to defend any court challenges regarding those
exemptions.

The department estimates that its attorneys presently spend 7500 hours per year on regulations review
projects and litigation challenging regulations. We estimate a 20 percent increase in time for regulations-
related projects for these designated agencies would result from this bill. At 20 percent, an additional 1500
hours would be required, a total of 1 full-time equivalent attorney. In addition, many of the cases in litigation
would require the use of "outside" expert economists.

Based on the department's FYO1 standard full-time equivalent attorney cost schedule, which includes
clerical support, communications, space, supplies, data processing, and other normal overhead expenses,
the cost of 1 FTE attorney is $134,712. An additional $5,000 is included for direct case ccsts, $6,500 for
one-time equipment purchases, and $25,000 Tor outside experts, costs that cannot be included in the rate as

overhead.

Page 2 of 2



No: 51
FISCAL NOTE Bill Version: HCS CSSE 24 (JuD

STATE OF ALASKA (H) Publish Date: 4/12/00

2000 LEGISLATIVE SESSION

Revision Date: 24-Jan-00 Dept Affected: Natural Resources

Title: An Act relating to the adoption, amendment, BRU: Management & Administration
repeal, legislative review, and judicial review of regulations... Component:  Commissioner's Office

Sponsor: Senator DONLEY
Requestor (H)JuUD Component Serial No. #423

Expenditures/R E€VEeNUES (inllalion nol Induded unless omerwue noled Below) (Thousands of DO”&I’S)
OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY2005 FY2006

PERSONAL SERVICES

TRAVEL

CONTRACTUAL 164.2 54.9 81.6 88.3 81.6 88.3
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 164.2 54.9 81.6 88.3 81.6 88.3
CAPITAL EXPENDITURES 0.0 ad a0 0.0 0.0 0.0
CHANGE IN REVENUES (fund cod.) 0.0 0.0 0.0 0.0j 00 0.0
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 164.2 54.9 81.6 S5.3 81.6 88.3
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 164.2 54.9 81.6 88.3 81.6 88.3
Estimate of any current year (FY2000) cost: S none

POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

The Department of Natural Resources initiates regulations projects each year (in this fiscal year we have 13 projects in various
stages). The projects can be highly complex or merely housekeeping. Some can be highly controversial and require multiple
public notice and hearings. Many will require a cost/benefit analysis or a detailed, considered approach to waiving a cost/benefit
analysis. DNR will contract for a professional cost/benefit analysis as the need arises. The department believes that itwould not
be able tc hire an economist proficient in all of the issues involved in oil and gas, land, mining, parks, forestry, etc. We estimate
that "prohibitive” cost for a cost/benefit analysis is anything over $40,000. Itis very difficult to estimate how much the required
written reports, time limits, decisions on whether or not to perform a cost/benefit analysis, will add to the cost of a regulation
project. We have added nothing in the fiscal note but believe the cost may be high.

Prepared by: Carol Carroll, Director e 7777 Phone: 465-4730
Division: Support Services Date: 24-Jan-00
Approved by Commissioner:

John Shively Date:
Agency: Natural Resources

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

sb24 .xIs

Primed: 01/24/2000 2:43 PM Page 1 of 1
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No: 50

F|SCAL NOTE Bill Version: ncs CSSB 24 (JUD)

STATE OF ALASKA (H) Publish Date: 4/12/00

1999 LEGISLATIVE SESSION

Revision Dateffima (Hole ifcorrection) Dept. Affected Law

Title ‘An Actrelating to regulations; amending Rule BRU Civil Division

65, Alaska Rules of Civil Procedure; and ... effective date.* Component Legislation/Regulations
Sponsor Senator Donley
Requester House Judiciary Com mittee Component Serial No. 2209

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do notinclude inflation unless otherwise noted helow.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services 114.0 114.0 114.0 114.0 114.0 114.0
Travel 3.0 3.0 3.0 3.0 3.0 3.0

Contractual 45.9 45.9 45.9 45.9 45.9 45.9
1.9 1.9 1.9 1.9

Supplies 1.9 1.9
Equipment 6.5

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 171.3 164.8 164.8 164.8 164.8 164.8

I[CAPHAL EXPENDITURES \ 1 1

ICHANGE IN REVENUES ( ) 1 | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF 171.3 164.8 164.8 164.8 164.8 164.8

1005 GF/Program Receipts
1037 GF/Mental Health

Olher (Specify Type)
TOTAL 171.3 164.8 164.8 164.8 164.8 164.8

Estimate of any currentyear (FYOO) cost:

POSITIONS

Full-time 1 1 1
Part-time

Temporary

ANALYsIs:  (Attach a separate page itnecessary)
CSSB 24 (FIN) AM makes a number of significant changes to the way regulations are adopted by the

Departments of Natural Resources and Environmental Conservation, and parts of the Department of Fish
and Game (Habitat and Restoration). These changes would take effect Juty 1, 2000.

Of significance to the Department of Law from a cost perspective are four of the proposed changes
(unless an exemption applies) for the designated state agencies in the regulations provisions of the bill:
(1) a requirement for the preparation of cost-benefit analyses on regulation adoption, repeal, and
amendment showing that benefits to the public outweigh costs; (2) a requirement for supplemental
notices and public comment if rewriting substantially changes the substance in proposed regulations after
initial notice and public comment has occurred; (3) a new standard for regulation challenges in court

Phone 465-5370
Date/Time 1/24/00,12:42 PM

Prepared by Joan M. Kasson

Division Attorney Gongra
Approved by Commissioner Bruce M Botelho, Attorney Genoral Date 1/24/00
Agency Departmentof Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution Information, call the Governor's Legislative Office

(r» io.va)SinioimhX3Mo Page 1of 2
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STATE OF ALASKA BILL NO. CSSB 24 (FIN) AM

2000 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

based on if the proposed regulation uses an approach that causes more than the least necessary intrusion
on the rights and property of the persons affected by the regulation, and if the regulation is not required by
substantial state interest; and (4) a requirement that regulations be within the intent of the statute to be valid.
While there are exceptions for some situations, many state regulations by the designated agencies would be

covered by these provisions,

Each of these proposed changes will cause a significant increase in the workload of the department in terms
of preventative advice to the designated state agencies and additional time for regulations review to ensure
the proposed requirements are met, and to defend the regulations of those designated agencies when they

are challenged in court.

The Department of Law anticipates that a significant increase in the level of litigation attempting to overturn
regulations would result. Quantifying costs and benefits of regulations for these designated state agencies
will be, in many cases, a subjective process open to considerable interpretation. In addition, a determination
that a regulation uses the least necessary intrusion possible on rights and property of affected persons would
also be open to various Interpretations in many cases. For example, it is difficult to determine even who
might be affected In the case of many natural resources regulations, and proving a substantial state Interest
in using a particular scheme, would almost certainly involve extensive litigation because of the economic
interests at stake In natural resource decisions of the designated state agencies. While the version that
passed out of the Senate contains several exemptions, the Department of Law will still have to advise
designated state agencies on whether the exemption applies in a particular case and the record necessary
to support a decision made regarding an exemption, and to defend any court challenges regarding those

exemptions.

The department estimates that its attorneys presently spend 7500 hours per year on regulations review
projects and litigation challenging regulations. We estimate a 20 percent increase in time for regulations-
related projects for these designated agencies would result from this hill. At 20 percent, an additional 1500
hours would be required, atotal of 1 full-time equivalent attorney. In addition, many of the cases In litigation

would require the use of "outside" expert economists,

Based on the department's FYOL standard full-time equivalent attorney cost schedule, which includes
clerical support, communications, space, supplies, data processing, and other normal overhead expenses,
the cost of 1 FTE attorney is $134,712. An additional $5,000 is included for direct case costs, $6,500 for
one-time equipment purchases, and $25,000 for outside experts, costs that cannot be included in the rate as

overhead.

Page 2 of 2



FISCAL NOTE N 49

STATE OF ALASKA Bill Version. hcS CSSB 24 (JUD)
2000 LEGISLATIVE SESSION (H) Publish Date: 4/12/00.
Revision Date/Time (Note if correction) 01/25/00 11:.00 AM Dept. Affected  Environmental Conservation
Title The Alaska Regulations Reform Act BRU Administration
Component Commissioner's Office

Sponsor Senators Donley. Taylor
Requester House Judiciary Component No. 633
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002  FY 2003  FY 2004  FY 2005 FY 2006
Personal Services 148.9 148.9 148.9 148.9 1489 148.9
Travel 20.0 20.0 20.0 20.0 20.0 20.0
Contractual 50.6 49.6 49.6 49.6 49.6 49.6
Supplies 5.0 5.0 5.0 5.0 5.0 5.0
Equipment 18.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 242.5 2235 223.5 2235 2235 223.5
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 00 4 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF 242.5 2235 223.5 223.5 223.5 223.5

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 2425 2235 2235 223.5 2235 2235

Estimate of any current year (FY2000) cost:
POSITIONS

Full-time 3 3 3 3 3 3
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0
ANALYSIS:  (Attach a separata page if necessary)

See attached.

Prepared hy: Janice Adair. Director Phone 269-7644

Division Environmental Health " Date/Time 1/25/00 11:34 AM
Approved by Commissioner "jl dL % Date 1~2(0 -00

Agency Department of Environmental CdnservatTon

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governors Legislative Office

©OMMLTTEE-COPY Papl 1



As passed by the Senate Finance Committee, CSSB 24(FIN) contains several sections
that are of concern to DEC, which, taken together will result in significant costs to the
department that are not reflected in the fiscal note adopted by the Committee.

Section 3 requires that a regulation take a “reasonable approach within the intent of the
statute.” This is a difficult if not impossible thing to measure: what is reasonable to one
person may be completely unreasonable to another. This is particularly true in natural
resource management where regulatory requirements are often compromises. This
section will also require the department to research legislative intent for old statutes.
Many of DEC’s public health statutes have been on the books since 1948. This section,
coupled with Sections 10 and 14, will require a paralegal and an administrative clerk, and
associated costs such as supplies, travel, and equipment.

Section 4 requires we do a cost -benefit analysis. The analysis is to calculate all the costs
and all the benefits to the public of a regulatory proposal. Without any parameters as to
what costs and what benefits must be considered, the department will be tasked with
trying to come up with a comprehensive list. To the extent the department fails to
consider some cost or some benefit, parties will seek judicial reliefand regulatory
projects will be stopped until the department recalculates the cost-benefit analysis. Some
projects that may need DEC regulatory action, like site-specific criteria for a water
quality standard, could have national significance and thus the “public" cost-benefit
analysis would include national costs and national benefits. Thus, groups from outside
Alaska could easily weigh in on our regulatory programs.

Many costs and benefits that are aesthetic are quantifiable but at a great cost. As part of
the Exxon Valdez Natural Resource Damage Assessment, S3 million was spent to do a
“loss of passive use” benefit study, and that was only one of the benefits that was
calculated for the damage assessment.

This section also requires that we “weigh" the costs and the benefits before adopting a
regulation. Because the costs and benefits do not have to have dollar amounts attached to
them, it is unclear how we would weigh and compare those non-quantified costs and

benefits.

Many of the exemptions provided in this section would not cover several DEC
regulations, particularly those that deal with public health, e.g. food, seafood processing,
public sanitation. In addition, we do not believe any of the oil spill response and
prevention regulations will be exempted from the cost-benefit analysis requirement.

This section will require the department employ an economist to prepare the cost-benefit
analyses. Additional costs include travel, supplies, and equipment associated with the
position.

Section 10 was changed by the Senate Finance Committee to make it clear that
regulations would need to be public noticed again only if the changes “substantially”
changed the substance ot the regulations. We believe this clarification was an important



amendment to make, and should reduce, though not eliminate, the need for successive
public comment periods and associated advertising costs. We remain concerned however
that the interplay between this section and Section 14, which establishes a two-year
deadline on regulatory adoption will result in significant conflicts.

Section 14 will also preclude DEC from using the negotiated rule making process that
was adopted into statute last session. Regulations cannot be quickly written by
committee.

Section 15 is the other very problematic and very expensive section of this bill.
Regulations cannot be held valid unless they cause the least necessary intrusion on the
rights and property of persons affected by the regulation. This is a very broad statement
- many, many people may be affected by a regulation. Given that natural resource
regulations are compromise regulations, there will always be some side that feels the
regulation is not the “least necessary intrusion”. For example, most of DEC’s
regulations allow for activities that disrupt a person’s enjoyment of the water, air, or land
of the state and they could likely successfully argue that the regulations are therefore not
the “least intrusion necessary.” Likewise, the public health regulations adopted by the
department “intrude” on some groups in order to protect the health of others.

The state has the burden to prove that its regulations are the least intrusive. The fact is
that the department's regulations will be intrusive to one group and not intrusive to
another. That is the nature of environmental regulation. This will cause the department
to be involved in a great deal of litigation on the intrusiveness of our regulations.
Ultimately, the courts will determine our regulatory programs. This section will result in
increased costs for the Department of Law.



Scenario: FY2001 Legislative Fiscal Note Info

Component: Office of Ihe Commissioner (633)

BRU Name: Adminlslralion

PCN Job Class Title
1B-#001 Economist 1

Justification:

18-#002 Administrative Clerk Il

Justification:

18-#003 Paralegal Asst Il

Justification:

Component Summary:

Total New Positions: 3

Fund Description

1004 General Fund Receipts

No Justification provided.

No Justification provided.

No Justification provided.

Time
Status

FT

FT

FT

Total Funding:

Note; Ifa position Is split, an asterisk (+) willappear In the Split/Count column.

Page loft

Retire Bara
Code Unit

A GG

A GG

A GG

Fund
Percent

100.00%

t00.00%

Personal Services New Position Detail

Department of Environmental Conservation

Salary
Location Schod
Juneau 2A
Juneau 2A
Juneau 2A
Fund
Amount
148,872
148.072

Range & Budgeted Split/Annual

Steps Months Count Salary

18B/C 12.0 45,798

Funding Detail:
1004 General Fund Receipts

8B/C 12.0 23.802

Funding Detail:
1004 General Fund Receipts

168/C 12.0 39.792

Funding D etail:
1004  General Fund Receipls

Slate of Alaska
Department of Environmental Conservation

Premium Annual
COLA Pay Bonetlts
0 0 14.999
100.00%
Total Funding: 100.00%
0 0 10,665
100.00%
Total Funding: 100.00%
0 0 13,816
100.00%
Total Funding: 100.00%

01-25-2000 10:4G am

Total
Costs

60.797

60,797
60,797

34,467

34,467
34,467

53,608

53,608
53,608

If the split position Is also counted In Ihe component, two aslerisks (") willappear in Ihis column.



FISCAL NOTE _
STATE OF ALASKA mg;[me: 43;9 (Fit-0

1999 LEGISLATIVE SESSION

Revision Date/Time (Note ifcorrection) Dept. Affected Office of the Governor

Title Relating to regulations; relating to administrative ~ BRU Governmental Coordination

adjudications; amending Rule 65, Alaska Rules of Civil Component Governmental Coordination

Sponsor Senator Donley

Requester Senate Finance Component Serial No. 18

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2000 | FY 2001  FY 2002 FY2003 FY 2004  FY 2005

Personal Services 0.0 0.0 0.0 0.0 0.0 0.0

Travel 0.0 0.0 0.0 0.0 0.0 0.0

Contractual 0.0 0.0 0.0 0.0 0.0 0.0 |

Supplies 0.0 0.0 0.0 0.0 0.0 0.0

Equipment 0.0 0.0 0.0 0.0 0.0 0.0

Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0

Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0

Miscellaneous t 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0

1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0

1004 GF 0.0 0.0 0.0 0.0 0.0 0.0

1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0

1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0

Other (Specify Type) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any currentyear (FY99) cost: 0.0

POSITIONS

Full-time 0 0 0 0 0 0

Part-time 0 0 0 0 0 0

Temporary 0 0 0 0 0 0

ANALYSIS:  (Attach a separata papa if necessary)

Date/Time 4/5/99 11:22 AM

Division Governmental Coordination
Approved by  Jim Ayers, Chief of Staff A 2 5 Date 4/5/99
Agency Office of the Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call lhe Governor's Legislative Office



FISCAL NOTE wo |
STATEORALASKA Mo 15 g

Revision Date/Time (Note if correction) 4/2/99 Dept. Affected Office of the Governor

Title Alaska Regulations Reform Act 'BRU Commissions and Special Offices
Component Human Rights Commission

Sponsor Senator Donley

Requester Senate Finance Component Serial No.

.Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY99) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach aseparate page ifnecessary)
This bill will have no fiscal impact on this agency.

Prepared by Paula M. Haley. Executive 276-7474 x241
Division Human Rights Commission Date/Time 4/2/99 4:27 PM
Approved by Date

Agency Office of the Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

R«y 10/S8) 89fnlorm.)di/OMO Page (@]
)/ fnl di/ f



FISCAL NOTE
EIN Bﬁ\%am

(S Pudlish Date:  pP-L-w

Revision Date Dept. Affected Alaska Court System
Title Regulatory Reform Act BRU Alaska Court_System
Component Trial Courts
Sponsor Senator Donley
Requester Senate Finance Component Serial No. 769
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2C03 FY 2004 FY 2005

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Granis & Claims
M iscellaneous

TOTAL OPERATING ’ f f f f f
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF ft ft ft . ft ft
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL . f f : i . . :

Estimate of any currentyear (FY99) cost: None
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page itnecessary)
See attached analysis
Prepared by: Doug Wooliver, Adm inistrative A ttorneyrAA: Phone: 264-8265
Agency Alaska Court System Date/Time: 3/29/99 10 13 AM
Approved by: Stephanie J. Cole, Admlrtfstraflve”D D ate 3129199

Agency

(Rev 1/99) Page 1 of %



Alaska Court System

Fiscal Analysis

CSSB 24IFIN) Work Draft 1-L.S0274/X, Bannister, 3/25/99
The Alaska Regulations Reform Act

Under current law, state agency regulations will withstand court challenges as long as they
have been properly aiopted and are consistent with their authorizing statutes. Because this
standard is deferential to the agency, it is difficult to successfully challenge regulations in
court. Section 15 of the current work draft to SB 24 changes this standard into a two-part
test. (This new standard will only apply to regulations amended or adopted by the
Department or Environmental Conservation, the Department of Natural Resources, and
habitat and restoration programs within the Department of Fish and Game.) The first part
requires that each affected regulation cause 'the least necessary intrusion on the rights and
property of the persons affected by the regulation." The second part requires that the
regulation be “required by a substantial state interest." The substantial state interest
standard is new and it is not clear how difficult the state's burden will be. What is clear,
however, is that this two-part test is substantially less deferential to the state than the
current standard. Because of this, it is anticipated that agency regulations will be easier to
successfully challenge and that caseloads in this area will go up. However, the extent of
that increase is currently too speculative to support a fiscal note. Should that increase
prove significant, the court system may return to the legislature for additional funding.



FISCAL NOTE B\ f
STATE OF ALASKA | \Ason 34

1999 Legislative Session (S) Publish Date: 4-L-99
Revision Date: 04/01/99 Dept. Affected Law
Title:  "An Actrelating to regulations; amending Rule 65. BRU Civil Division
Alaska Rules of Civil Procedure:and ... effective date.” Component
Sponsor: Senator Donley Legislation/Regulations

Requester® ComponentSerial No._ 2209

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 00 FYO1 FYO02 FYO03 FY04 FYO05
Personal Services 40.0 40.0 40.0 40.0
Travel OO 1.5 1.5 1.5 1.5
Contractual 00 23.5 23.5 23.5 23.5
Supplies 00 08 09 0.9 0.9
Equipment 00 6.5 00 00 00
Land & Structures OO 00 OO OO 00
Gran's & Claims 00 00 00 OO 00
Miscellaneous 00 00 00 00 00
TOTAL OPERATING OO 72.3 65.8 65.8 65.8

ICAPITAL EXPENDITURES | | i

ICHANGEIN REVENUES [ 1 1 1 1 1 1 1

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts OO

1003 GF Match OO

1004 GF 00 28.9 26.3 26.3 26.3

1005 GF/Program Receipts 0.0

1037 GF/Menlal Health 00

1007 Interagency Rcpls 00 43.4 39.5 39.5 39.5
TOTAL 00 72.3 65.8 65.8 65.8

Estimate of any current year (FY99) costs: 0.0

POSITIONS

Full-time

Part-time 1 1 1 1

Temporary

ANALYSIS: (Attach a separate page it necessary)

Date: 411199
Phone: 465-2995

Date: 411199
Phone: 465-2828

Paae 1of1

26.3

39.5
65.8



STATE OF ALASKA
1999 Legislative Session

Revision Date: 04/01/99

Title: Alaska Regulations Reform Act
Sponsor: Senator Donley
Requestor:

OPERATING EXPENDITURES FYOO

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Gnnls & Claims
Miscellaneous
TOTAL OPERATING

|CAPITAL EXPENDITURES

ICHANGE IN REVENUES | 1 1

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

1091 Designated Proqram Receipts
TOTAL

Estimate of any current year (FY99) costs:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)

FISCAL NOTE

FYO1
20
20
1
20
20
0.0

L
H.Hléﬂm (LSSt? 24- (Fif0

(S) Publish Dete:

Dept. Affected Fish and Game

BRU Habitatand Restoration
Component Permitting/Title 16
Component Serial No. 2050
(Thousands of Dollars)
FYO02 FYO03 FY04 FYO05
20 20 20 20
20 20 20 20
1 1 1
(Thousands of Dollars)
20 20 20 20
20 20 20 20
Date: 4/1/99
Phone: 465-2995
Date: 471199
Phone: 465-2828

Page 1 of 1



STATE OF ALASKA
1999 Legislative Session

Revision Date: 04/01/99
Title: Alaska Regulations Reform Act

Sponsor:  Senator Donley

Requester:

OPERATING EXPENDITURES FY 00

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

JCAPITAL EXPENDITURES'

ICHANGE IN REVENUES T

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mcntal Health

1091 Designated Program Receipts
TOTAL

Estimate of any currentyear (FY99) costs:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)

FISCALNOTE

FYO1
35.8
5.0
40.8
40.8
40.8
0.0

Eﬁ\bsicn
(S) Publish Date:

Dept. Affected

M fart)

Environmental Conservation

BRU Adminstration

Component

Component Serial No. 633

FY02 FYO03 FYO04
34.8 34.8 34.8
5.0 5.0 5.0
39.8 39.8 39.8

(Thousands of Dollars)

39.8 39.8 39.8

39.8 39.8 39.8

Commissioner's Office

FYO05

34.8
5.0

39.8

Page 1of1l



FISCAL NOTE * No. _
STATE OF ALASKA Bill Version: 14 ('Firt)
(S) Publish Date:

1999 Legislative Session

Revision Date: 04/01/99
Title:  Alaska Regulations Reform Act

Dept. Affected Natural Resources
BRU M anagement & Adm inistration

Component Commissioner's Office

Sponsor:_ Senator Donley
Component Serial No. 423

Requester:
OPERATING EXPENDITURES FYOO FYO01 FYO02 FYO03 FYO04 FYO05
Personal Services 00
Travel 00
Conlraclual 00 82.1 27.5 27.5 27.5 27.5
Supplies 00
Equipment OO
Land & Structures 00
Grants & Claims OO
Miscellaneous 00

TOTAL OPERATING 00 82.1 27.5 27.5 27.5 27.5 |

CAPITAL EXPENDITURES
ICHANGE IN REVENUES [ |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 00
1003 GF Match 00
1004 GF 00 82.1 27.5 27.5 27.5 27.5
1005 GF/Program Receipts 00
1037 GF/Mental Health 00
1091 Designated Program Receipts 00

TOTAL 00 82.1 275 27.5 275 27.5
Estimate of any currentyear (FY99) costs: 0.0
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page it necessary)

Date:  4/1/99
Phone: 465-2995

Date: 411199
Phone: 465-2828

Page 1lof1l



FAX NO. 9Ut 2by/bb4 K Ud

APR-14-00 FRI 07:51 ADEC EH OFFICE_

HCS CSSB 24 (JUD) - An Act relating to regulations
POSSIBLE OUTCOMES AND IMPACTS

NEWSTAT I]EGISLATIONORS ATE BUDGET CHANGES - Asaresult
of newss ate egrs atron orto respond to changes In program receipt authority In die
op eratrn% ucget, DEC may need to revise fee reg uatrons Imagrneasrtuatronh
whrchD C not rcesthe[ee Je ulation, bfu arerfrnd acac tion error. E en If
correct rng Ihe errorwou easet  fees tepub rcwou avet0|oa
swou have toberenri cedf hecause the eer ucuonr\)r asubftan tial
ablishe ation,

ulado
g% g Because DEC Cannot colfect Tees é at hav nolh een est nre
uirement for acdico na%notcewoul mean that t enewfeeswou nothe n

effect Dy the start: of the new fiscal year

LEGAL ADVICE - Wnen he D Eéartment of Law conducts alegal re\rrewofDECs

pro?osed requlations, it ma mda al problem and recommend & modificalon to
conform the're ulevrgw S0 taesta der the rovrsronso SB 24, DEC would

have to conduc enewroun pu ccom ents In order to modify a
regulauon to conform to state statute.

AL UNCERTAINTY FOR DEVELOPMENT PROJECTS - SB 24 could
r? Iead 0 grtuadons Inwnich Ieg:Ef vvrcerca%tywouw be created for development

pror Cts.

For rnstances pose ?ral DEC shes to adoptash specific crr}erronasi)ar t of the
statewaterq re ronsan enewre ulation I ecessa oramin g
company.to eg era ons. In public com entf clentific informauon 1s Offered
dial 1 gqurres an.a tJnustmentrnthea mount of le contaminant. DEC makes
aie a husunen In the adopted reg adons, ut 0es not renofice die reguladon, An
mvironmenta! grou g orrng Jany holderg cquldl sue-on the basis that the
L gt adjustment was a su a ira r‘frran emther ﬁuladon Regardless of Its ou%come,
?mar et condlicion

St
e Hom dperg o rﬂ OO e el Qng g

FEDERAL FUNDIN COU D BE PLACED IN JEOPARDY - Althoy gh B

24 provides exe V\}J ons or re rons necessagy omee t lederal “Yequirement

reuncertarn W Inis u| %tothestan ras, DEC must eetoremarnergre

orc rgr\red receipt ol e leral mone srnceDEC 15 not re%urre beyawto maint
Igini ver th

s For examp e, In orcler 10 retain state primacy rinking water

Prepared epartment oi‘Law !
Apgl 12 %0%
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rogram, DEC's arinking water program needs t as strinoent asthe

Pqur rements or‘S the Safe gDrmkrr?g Vcr]/aterAct anr? relat (J fa5 rseral regrﬂatrons

In the publrc notrce version of recent changes In requlations lor the drmkm% Water

Ero%r C inad ertenrbYomrtteds eclal. mo rt(?rmg 3 Uirements for sodium (40
14141 Aftert IC comme Perro %nd during the agen%

revrew msertet Spe cra monit or requirements orsodru re uIred oy the

eer% ug the uplic notjce ha mﬁr eéitr\e ub rcma the re uatrons
were el g% to remal asstrm ent ast T era %eDrrnkrn%Water
reéru ations, this change was subs antrv and wou ave required under provisions of

The drmkmqwa er requlatrons proe aIar one ?aboutllog es? and had a
tight reviewtimeline. Tt renoticing' o thrs regul tronsp ecth Ulred, state
primacy would have oeen jeopardized and the stalewoul nave Iost at least 20 percent
of S7.Imillion in fegeral flnding (Alaska Drinking Water Fund) In die first year, as well

as odlier contingent funds.

V. CYCL|ICAL NATURE OF 5B 24 PUBLIC NOT]

cyc Ical nature ofSB ub’rc notice re Ireme té
cont mum reno ICing when changes are ecou lea
rmplemen tion of néw and revised requlations.

For exam le, in 1995, DEC went qut to blrccomment On It revrﬁrog of tie
domest rc astewaterr atrons The rlr rc comment versrém of the dra regulirdons
re ured engingers § m It the urWn of constrycted wast ewaer F
yStems to ECW m30 a?/saercop onte]ro A eon
comments recerve rom englneers r} C change t (h reﬂ)rrem nt r]o a 90-day
requirement.. Under the ro Isions of SB24. ssm change ﬁj gnmEth
e t0 go out

EREQUIREMENT The
ere Ulre entfor
to delays int

requirement in response othere Ulated public) wo have
0 ub?rc notrceior Pcomment ONCe again be ?org the requlations were adopted b the

COMMISSIONer.

Tms same requladons revi r roject also included ch es to OECK cenilied installer
ram a o ramt ata en Ineers to Install cartain.co ven nal onsite
ante eS 0] SJtes. ere certified installers cou
sta osesst ch eno on single-tamily omesand uplexes, but als
mahcomme facilities, DEC a]sowant dto havet ere ufatrons In efff

{s
Aata erﬁcou em mstgllatrono the onsite systems for small commercia %acr?rtres
uring the 1999 cOnstmcaon season.

Prepared by Department of Law 2
April 12. 2000
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In response to the Department of Law's review of die regulations, the commissioner
readoptcd than with anumber of changes that served 10 clarify the meaning of the
regulations but that could oe labeled as substantive. For example, the requirement that
a homeowner could install a conventional onsite system to serve “that person’s single-
family residence” was changed to allow installation in “that individual's owner-occupied
single-family home.” SB 24 would have required DEC to go out to public notice once
again before die regulations could have been readopted by the commissioner. As a
result, certified installers would not have been allowed to install conventional onsite
systems for small commercial facilities during the summer of ,199V.

PRACTICAL PROBLEMS - One example of regulations that would have required
renotice under the proposed language of SB 24 is the recent Underground Storage
Tank (UST) regulations (18 AAC 78.017). The original notice of regulations amended
the inspection schedule for LISTs and provided for phased inspection dates based on
the last digitin a facility’s identification number. Under this proposed regulation, as
well as under the reguladons existing at the time, inspections could have been due as
early asjune 30 or as late as August 31 of the year the inspection was required.

Before it adopted the regulations, DEC became aware that the proposed schedule was
going to create hardships for a number of regulated facilities, particularly those located
further north, since inspections often could not take place beforeJune 30, or evenjuly
31, because of the frozen ground As aresult, DEC revised the language of 18 AAC
78.017 and established a new deadline of August 31. The reguladons were filed on
March 17, 2000, and will be effective April 16,2000, barely in time for the regulated
public to make appropriate arrangements for UST inspections during the 2000
construction season. If DEC had been required to renotice tiiis simple regulation
change prior to adoption, at least anodier 45 days, and more likely in excess ol 60 days,
would have been added to the process. The regulations would then not be effective
until sometime inJune, which could cause potential confusion and possibly
unnecessary expense for members of the regulated public trying to complywir.il the

reguladons.

bB Department of Law
2000



Senator D ave D onley
ALASKA STATE LEGISLATURE

SPONSOR STATEMENT
HOUSE CS FOR CS FOR SENATE BILL 24 (JUD)

Senate Bill 24 reforms how administrative regulations are adopted by the Department
of Environmental Conservation (DEC) by creating a pilot program that places
reasonable new limits on the power of the DEC to impose new regulations on Alaskans.

Senate Bill 24 pertains only to the Department of Environmental Conservation. Its
original scope has been reduced dramatically in an effort to single out a department
where the measures required in SB 24 could serve as a pilot program. However, SB 24
is written in such a way so as to make it easy to broaden its applicability to other

departments in the future.

SB 24 increases opportunities for public notice and comment regarding adoption of
DEC regulations when there is a substantial change to previously proposed regulations.
Also, SB 24 requires that the DEC, within 90 days after the effective date of the statute
or amendment, must publish notice on its intent to promulgate regulations for said
statute or amendment. Italso sets a 2-year time limit for the adoption of regulations.

Regulations adopted by state agencies have the effect of law similar to statutes adopted
by the legislature. The regulation adoption process however has very few of the
safeguards and opportunities for public input that the legislative process has. Unlike
statutes which require a series of public hearings in the state House and Senate,
regulations can be adopted with a single notice and hearing which may or may not even
reflect the actual content of the final version of the regulation.

Once adopted, state regulations can only be amended by the agency that adopted them
or by the adoption of a statute that somehow directly conflicts with the regulation. This
makes state regulations in Alaska very hard to amend or appeal once in place.
Entrenched state bureaucrats, with little incentive to be responsive to the public, often
have more real control over public policy through regulations than elected state

officials.

Senate Bill 24 begins to make state regulators more accountable to the public and to
elected officials by placing reasonable and needed restraints on the ever increasing
number of state regulations Alaskans live with.

DD/hrn
4/13/00
Vicc-Chair, Senate Finance Committee « Chair, Capital Budget Subcommittee ¢« Co-Chair, Anchorage Caucus

Member: Senate Judiciary Committee » Senate Labor & Commerce Committee ¢ Legislative Council

January-May: STATU CAPITOL +JUNEAU. ALASKA +90S01-1152 » (907) 465-3892 « FAX: (907) 465-6595
716 W.4TI1 AVE. +STE. 430 +ANCHORAGE. ALASKA +99501 « (907) 269-0234 « FAX: (907) 269-0238

www.akrcpublicuns.org/Donlcy.htni « www .lcgis.stale.ak.us/senale/donk'y.hIm

Junc-Dccembet.


http://www.akrcpublicuns.org/Donlcy.htni
http://www.lcgis.stale.ak.us/senale/donk'y.hlm

Senator Dave Donley
ALASKA STATE LEGISLATURE

Sectional Analysis

House CS for CS for Senate Bill 24 (jud)
1-LS0274\L (4/13/00)

section 1 - Provides that this act shall be called the Alaska Regulations Reform Act.

section 2 - Amends 44.62.190(a) téy recognizing the advances in technology
away from broadcast medium and print to online services. It deletes reference to
a broadcast notice providing the name and the date of the ﬁubllca_tlon where the
full text of a public notice can be found. If left in the law, this section would
defeat the purpose of abbreviating public notices and allowing for the increasing
use of internet capabilities. This section broadens the opportunities for the

public to receive notice beyond mail or publication.

section 3- Substitutes the word "furnish” for "mail" in order to conform Article
4 of the Administrative Procedure Act - dealing with the procedure for adopting

regulations.

section4- AS 44.62 isamended by adding a new section—AS 44.62.213
Additional procedural requirementsfor certain state agencies. This section is the
corpus of the pilot program created in this legislation. This section sets out
additional procedural requirements for the DEC, but not for regulations
Broduced by any DEC board, commission c>any other organization within the

EC whose members are confirmed by the legislature (as set out in subsection
@.-

Subsection (b%—-ln addition to the notice requirements currently in statute

under AS 44.62.190 (Notice of proposed action), SB 24 adds several more
requirements: _

* Furnish notice to persons who have provided comment to the state
agency on the proposed adoption, amendment or repeal of a
requlation;

* Publish the notice on the internet;

subsection (cy— This subsection’s language mirrors the language currently in
statute under AS 44.62.200(h) with the exception of the word original” which is
deleted from between the words “the” & “notice™ on page 4, line ?(.JO. By deleting
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the word “original" this section’s requirements apply to all subsequent notices, as
well as the original.

Subsection (d)— If an agency to which this section applies rewrites a
proposed regulation, an amendment of a regulation, or an order of repeal
after complying with AS 44.62.190,44.62.200 &44.62.210, and if the
rewrltlng substantially changes the content of the original regulation
before adoption, the state agency shall provide notice and o portunlay for
public comment under AS 4.62.190(a)F2)-(8), 44.62.200, 44.62.210 and (h)

of this section.

Subsection (e) - If an a%ency to which this section applies fails to meet the

requirements of (d) of this section because they feel that the change is not

substantial, the agency must:

* Prepare a written explanation of the reasons why the requirement of
(d) of this section does not aﬁ)ply; and

* The lieutenant governor shall publish the state agency's explanation in
the Alaska Administrative Journal with the text or a summary of the
text of the regulation, amendment, or order of repeal.

Subsection (f}— This subsection exempts emergency regulations,
regulatlons necessary to meet federal requirements, or regulations that
reduce the regulatory burden of the public from the provisions of (d) & (g)

of this section.

Subsection (g)— This subsection requires a state agency to which this
section applies to publish a notice, as dictated in A 4_4.62.19_0fa)(1), within
90 days after the date of enactment that the agency will or will not
propose and adopt regulations to implement the statute, if it is not
expressly required to prepare regulations within said statute.

Subsection (h)— If a state agency decides that it does not find it necessary
to promulgate regulations presently, but subsequently finds that
regulations are necessary, the agency shall, within 90 days of the revised
finding, publish notice of the revised finding.

Subsection §i) —Creates a two year time limit for the adoption of
regulations for state agencies to which this section applies (the DEC).

Subsection (ﬂ - If, after 21 months, the agency éDE_C%_determines that the
adoption of the regulations will not be completed within the two year
time limit of (1), the state agency shall prepare a written report containing
the reasons for the failure and will submit the report before the expiration
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of the two-year time limit to the governor, President of the senate, speaker
of the house, and the Administrative Regulation Review Committee.

subsection (K) - & court may not hold a regulation invalid for failure to
comply with (g) - ()

Section 9- Repeals AS 4462190(d) Should have been deleted with the changes
made inHouse Judiciary- this is a technical oversight that needs to be

corrected.

section 6 -11 — I hese sections of the hill set the sunset clause for sections 1 & 4

at five years (Julfy 1, 2005) —section 4 creates the pilot program for the _
i)romu gation of regulations. These sections also set the applicability date of this

egislation at July 1, of 2,000.

SB 24 Sectional Analysis
1-LS027't\0 (4/11/00)

%ll 13, 2000
Im





