




STATE OF ALASKA  B ill Version; HCS CSs B 24 ( J UD)
2000 LEG ISLAT IVE  SESSION (H) Publish Date: 4/ 1 2 /0 0

Revision D ate/Tim e (Note if correction) 01/25/00 11:00 AM Dept. Affected Environmental Conservation
Title T he Alaska R egulations Reform Act_______________ 8RU Adm inistration
_________ C om ponen t C om m issioner's Office

FISCAL NOTE No: 49

S ponsor S en ato rs Donley, Taylor
R eq u ester H ouse Judiciary C om ponen t No. 633

Expenditures/Revenues (Thousands of Dollars)
Note: A m ounts do not include inflation un less o therw ise no ted  below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
P ersonal S erv ices 148.9 148.9 148.9 148.9 148.9 ^  148.9
Travel 20.0 20 .0 20 .0 20.0 20.0 20.0
C ontractual 50.6 49.6 49.6 49.6 49.6 49.6
Supplies 5 .0 5.0 5.0 5.0 5.0 5.0
Equipm ent 18.0 0.0 0 .0 0.0 0.0 0.0
Land & S truc tu res 0.0 0.0 0.0 0 .0 0.0 0.0
G ran ts & Claims 0.0 0.0 0 .0 0 .0 0.0 0.0
M iscellaneous 0.0 0.0 0 .0 0 .0 0.0 0.0

TOTAL OPERATING 242.5 223.5 223.5 223.5 223.5 223.5

CAPITAL EXPENDITURES 0.0 0.0 _  0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (T housand s of Dollars)
1002 Federal R eceipts
1003 GF M atch
1004 GF 242.5 223.5 223.5 223.5 223.5 223.5
1005 G F/Program  R eceipts
1037 GF/M ental Health
O ther (Specify Type)

TOTAL 242.5 223.5 223.5 223.5 223.5 223.5

E stim a te  o f  a n y  c u rre n t y e a r  (FY2000) co s t: 0.0
POSITIONS
Full-time 3 3 3 3 3 3
Part-time 0 0 0 0 0 0
Tem porary 0 0 0 0 0 0

ANALYSIS: (Attach a separata page if necessary)

See attached.

Phone 269-7644 ______
D ate/Tim e 1/25/00 11:34 AM 

D ate 1 - 2 . ^ - o O

P rep a red  by: Jan ice  Adair, Director
Division Environmental Health „ ____________

A pproved by C om m issioner 'J j L -s x
A gency D epartm ent of Environmental C onservation

PREPA RER TO PROVIDE ALL DISTRIBUTION CO PIES TO GOVERNOR’S LEGISLATIVE OFFICE 
F o r  f u r t h e r  d i s t r i b u t i o n  i n f o r m a t i o n ,  c a l l  t h e  G o v e r n o r 's  L e g i s l a t i v e  O f f i c e
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As passed by the Senate Finance Committee, C SSB  24(FTN) contains several sections 
that are o f  concern to DEC, which, taken together w ill result in significant costs to the 
department that are not reflected in the fiscal not; adopted by the Committee.

Section 3 requires that a regulation take a “ reasonable approach within the intent o f the 
statute." This is a difficult i f  not impossible thing to measure: what is reasonable to one 
person may be completely unreasonable to another. This is particularly true in natural 
resource management where regulatory requirements are often compromises. This 
section w ill also require the department to research legislative intent for old statutes. 
Many o f D EC ’s public health statutes have been on the books since 1948. This section, 
coupled with Sections 10 and 14 , w ill require a paralegal and an administrative clerk, and 
associated costs such as supplies, travel, and equipment.

Section 4 requires we do a cost -benefit analysis. The analysis is to calculate all the costs 
and all the benefits to the public o f  a regulatory proposal. Without any parameters as to 
what costs and what benefits must be considered, the department w ill be tasked with 
trying to come up with a comprehensive list. To the extent the department fails to 
consider some cost or some benefit, parties w ill seek judicial re lie f and regulatory 
projects w ill be stopped until the department recalculates the cost-benefit analysis. Some 
projects that may need DEC regulatory action, like site-specific criteria for a water 
quality standard, could have national significance and thus the “ public" cost-benefit 
analysis would include national costs and national benefits. Thus, groups from outside 
A laska could easily weigh in on our regulatory programs.

Many costs and benefits that are aesthetic are quantifiable but at a great cost. As part o f 
the Exxon  Valdez Natural Resource Damage Assessment, S3 m illion was spent to do a 
“ loss o f  passive use" benefit study, and that was only one o f  the benefits that was 
calculated for the damage assessment.

This section also requires that we “ weigh" the costs and the benefits before adopting a 
regulation. Because the costs and benefits do not have to have dollar amounts attached to 
them, it is unclear how we would weigh and compare those non-quantified costs and 
benefits.

Many o f the exemptions provided in this section would not cover several DEC 
regulations, particularly those that deal with public health, e .g . food, seafood processing, 
public sanitation. In addition, we do not believe any o f  the oil spill response and 
prevention regulations w ill be exempted from the cost-benefit analysis requirement.

This section will require the department employ an economist to prepare the cost-benefit 
analyses. Additional costs include travel, supplies, and equipment associated with the 
position.

Section 10 was changed by the Senate Finance Committee to make it clear that 
regulations would need to be public noticed again only i f  the changes “ substantially" 
changed the substance o f the regulations. We believe this clarification was an important



amendment to make, and should reduce, though not elim inate, the need for successive 
public comment periods and associated advertising costs. We remain concerned however 
that the interplay between this section and Section 14 , which establishes a two-year 
deadline on regulatory adoption w ill result in significant conflicts.

Section 14 w ill also preclude DEC from using the negotiated rule making process that 
was adopted into statute last session. Regulations cannot be quickly written by 
committee.

Section 15  is the other very problematic and very expensive section o f this bill. 
Regulations cannot be held valid unless they cause the least necessary* intrusion on the 
rights and property o f  persons affected by the regulation. This is a very broad statement 
-  many, many people may be affected by a regulation. G iven that natural resource 
regulations are compromise regulations, there w ill always be some side that feels the 
regulation is not the “ least necessary intrusion’’. For exam ple, most o f DEC ’S 
regulations allow for activities that disrupt a person’ s enjoyment o f the water, air, or land 
o f the state and they could likely successfully argue that the regulations are therefore not 
the “ least intrusion necessary." L ikew ise , the public health regulations adopted by the 
department “ intrude" on some groups in order to protect the health o f  others.

The state has the burden to prove that its regulations are the least intrusive. The fact is 
that the department’s regulations w ill be intrusive to one group and not intrusive to 
another. That is the nature o f environmental regulation. This w ill cause the department 
to be involved in a great deal o f litigation on the intrusiveness o f our regulations. 
U ltimately, the courts will determine our regulatory programs. This section will result in 
increased costs for the Department o f  Law .
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T i m e

S t a t u e
R e t i r e
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Revision Date/Time (Note if c o rre c tio n )_________________________ Dept. Affected Environmental Conservation
Title The Alaska Regulation Reform Act________________BRU Administration____________________

___________________________________________ Component Commissioner's Office_____________
Sponsor Senator Donley________________________________ ______________________________________________
R equester House Judiciary_________________________________ Component No. 533

Expenditures/Revenues____________________________(Thousands of Dollars)_________________

FISCAL NOTE
S T A T E  O F  A L A S K A  BELL N O . HCSSB  24 (JUD)
2000 L E G IS L A T IV E  SESSIO N

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

60.4 60.4 60.4 60.4 60.4 0.0

TOTAL OPERATING 60.4 60.4 60.4 60.4 60.4 0.0

CAPITAL EXPENDITURES 0.0 | 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) | 0.C 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

60.4 60.4 60.4 60.4 60.4 0.0

TOTAL 60.4 60.4 60.4 60.4 60.4 0.0

E stim ate of any cu rren t y e a r (FY2000) cost: q q 

POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 • 0 0 0 0 0

ANALYSIS: (Attach a separate pa ge  if necessary)

See attached

Prepared by: Janice Adair. Director____________________
Division Environmental Health _________ ,________

Approved by Commissioner J r  /
Agency Department of Environmental Conservation

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
F o r  fu rther distribution in fo rm atio n , ca ll the  G o ve rn o r's  Leg is la tive  O ffice

(Rev 10/99) 2000fn!orm xls/OMB Page _1___ O f ____ 2

Phone 269-7644_______
Date/Time 4/12/00 11:43 AM

Date ^ r - ' ?  - C L ;



F iscal A nalysis H C SSB  24 (JU D )

Section 4 o f the Judiciary version o f  this bill w ill generate costs for the department during 
the five-year pilot project it would enact, specifica lly :
• the requirement for successive public notices whenever regulations are revised that 

“ substantially change the substance o f  the regulation”  (the Department o f  L aw  has 
advised that only those changes that are strictly editorial in nature w ill be exempt 
from the renoticing provisions); and

• the requirement that the Department public notice its intent to either adopt or not 
adopt regulations whenever a statute is amended or adopted that affects the 
Department.

Successive public notices: The department averages 15 regulation projects a year. Based 
on the advice from the Department o f L aw , we estimate that all o f those w ill need to be 
noticed a second time; 75% or 1 1  w ill need to be renoticed a third time, and 
approximately 5%, or 1 w ill need to be renoticed a fourth time. In order to comply with 
the spirit o f this legislation, notice would need to be published in newspapers across the 
state, not just in a single publication with a statewide circulation.

The publication costs associated with these renoticing requirements are estimated to be 
$43.2

The bill requires we also furnish the notice to those who had previously commented. 
Because we would hope to use electronic means to share documents with the bulk o f 
those commenters, postage associated with the renoticing requirement is estimated to be 
.2 and copying charges are estimated to be 1.0 .

Notice o f  intent to adopt or not adopt: Each legislative session, there are a number o f 
b ills introduced that would require a change in DEC regulations, any or all o f  which may 
pass. Again , in order to comply with the spirit o f  this legislation, this notice would need 
to be published in newspapers across the state, not just in a single paper with statewide 
circulation. Therefore, the publication costs associated with this requirement are 
estimated to be $ 16 .0  annually.

Page 2 o f2



►i F I S C A L  N O T E
No: s i

Bill Version: HCS CSSB 24  (JUD
STATE OF ALASKA 
2000 LEGISLATIVE SESSION
Revision Date: 24-Jan-OQ__________
Title:

(H) Publish Date: 4 / 1 2 / 0 0

An Act relating to the adoption, amendment, 
repeal, legislative review, and judicial review of regulations...
Sponsor: Senator DONLEY________________________
R equesto r

Dept Affected: Natural Resources 
BRU: Management & Administration
Component: Commissioner's Office

(H)JUD

Expenditures/R evenues ( In fla tio n  n o l In d u d e d  u n le s s  o u ie iv n s e  n o lu d  Be low )

C om ponen t Serial No. 

(Thousands of Dollars)

#423

OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY2005 FY2006
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 164.2 54.9 81.'6 88.3 81.5 88.3
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 164.2 54.9 81.6 88.3 81.6 88.3

[CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (fund cod.) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal R eceipts
1003 GF Match
1004 GF 164.2 54.9 8 13 88.3 81.5 8 8 3
1005 GF/Program  Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 164.2 54.9 81.6 88.3 81.6 88.3

E stim ate of an y  c u rre n t y ea r (FY2000) cost: 5 none

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate p a g e  if necessary)

The D epartm ent of Natural Resources initiates 'egulations projects each  year (in this fiscal year we have 13 projects in various 
stages). T he projects can be highly complex or merely housekeeping. Som e can be highly controversial and require multiple 
public notice and hearings. Many will require a cost/benefit analysis or a detailed, considered approach to waiving a cost/benefit 
analysis. DNR will contract for a professional cost/benefit analysis a s  the need arises. The departm ent believes that it would not 
be able to hire an econom ist proficient in all of the issues involved in oil and gas, land, mining, parks, forestry, etc . We estim ate 
that "prohibitive" cost for a cosVbenefit analysis is anything over $40,000. It is very difficult to estimate how much the required 
written reports, time limits, decisions on whether or not to perform a cost/benefit analysis, will add to the cost of a regulation 
project. W e have added nothing in the fiscal note but believe the cost may be high.

Sl.
Prepared by: 
Division:

Carol Carroll, Director ••• T Z H
Support Services £'

P h o n e : 
D a te :

465-4730
24-Jan-00

Approved by C om m issioner
John Shively

Agency: Natural Reso'upfces T i/
7An Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

sb24.xls
Primed: 0 1 /2 4 /2 0 0 0  2 :43  PM Page 1 of 1

COMMITTEE COPY



R e v i s i o n  D a t e / T i m e  ( N o te  if c o r r e c t i o n )  __________________________________ D e p t .  A f f e c t e d _______________ L a w

T i t l e  ‘ A n  A c t  r e l a t i n g  t o  r e g u l a t i o n s ;  a m e n d i n g  R u l e  B R U  C iv il  D iv is io n ______________

6 5 ,  A l a s k a  R u l e s  o f  C iv il P r o c e d u r e :  a n d  . . .  e f f e c t i v e  d a t e . * ___________C o m p o n e n t  L e g i s l a t i o n / R e g u l a t i o n s

S p o n s o r  S e n a t o r  D o n le y ______________________________________________ ______________________________

R e q u e s t e r  H o u s e  J u d i c i a r y  C o m m i t t e e ______________________________ C o m p o n e n t  S e r i a l  N o .  2 2 0 9

Lixpendltures/Revenues________________________________(Thousands of Dollars)__________

FISCAL NOTE
STATE OF ALASKA
1999 LEGISLATIVE SESSION

N o t e :  A m o u n t s  d o  n o ( i n d u d e  in f la t io n  u n l e s s  o t h e r w i s e  n o t e d  b e l o w .

O P E R A T I N G  E X P E N D I T U R E S F Y  2 0 0 1 F Y  2 0 0 2 F Y  2 0 0 3 F Y  2 0 0 4 F Y  2 0 0 5 F Y  2 0 0 6

P e r s o n a l  S e r v i c e s  

T r a v e l  

C o n t r a c t u a l  

S u p p l i e s  

E q u i p m e n t  

L a n d  &  S t r u c t u r e s  

G r a n t s  & C l a i m s  

M i s c e l l a n e o u s

1 1 4 . 0 1 1 4 . 0 1 1 4 . 0 1 1 4 . 0 1 1 4 . 0 1 1 4 . 0

3 . 0 3 . 0 3 . 0 3 . 0 3 . 0 3 . 0

4 5 . 9 4 5 . 9 4 5 . 9 4 5 . 9 4 5 . 9 4 5 . 9

1 . 9 1 .9 1 .9 1 .9 1 . 9 1 . 9

6 . 5

T O T A L  O P E R A T I N G 1 7 1 . 3 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8

I C A P f T A L  E X P E N D I T U R E S  | 1

C H A N G E  IN  R E V E N U E S  (  ) |  I

F U N D  S O U R C E _____________________________________________________ ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  'R e c e i p t s  

1 0 3 7  G F / M e n l a l  H e a l t h  

O t h e r  ( S p e c i f y  T ' . p o )

»•

1 7 1 . 3 1 6 4 .B 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8

T O T A L 1 7 1 . 3 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8

No: 50
Bill Version: HCS CSSB 24 (JU D )
(H) Publish Date: 4 / 1 2 /  0 0

Estimate of any current year (FY00) coat: 
POSmONS
F u l l - t im e 1 1 1 1 1 1

P a r t - t i m e

T e m p o r a r y

ANALYSIS: (Attach a separata page it necessary)
GSSB 24 (FIN) AM makes a number of signilicant changes to the way regulations are adopted by the 
Departments ol Natural Resources and Environmental Conservation, and parts ol the D epartm ent of Fish 
and Game (Habitat and Restoration). T hese changes would take effect July 1, 2000.

Of significance to the Department of Law from a cost perspective are four of the proposed changes 
(unless an exemption applies) for the designated  sta te  agencies in tho regulations provisions of the bill:
(1) a requirement for the preparation of cost-benefit analyses on regulation adoption, repeal, and 
am endment showing that benefits to the public outweigh costs; (2) a requirement for supplem ental 
notices and public comment if rewriting substantially changes the substance in proposed regulations after 
initial notice and public comment has occurred; (3) a  new standard for regulation challenges in court

P r e p a r e d  b y  

D iv is io n

J o a n  M . K a s s o n

A t t o r n e y  G e n q r a j l s  O f f ic e

P h o n e  4 6 5 - 5 3 7 0

D a t e / T i m e  1 / 2 4 / 0 0 . 1 2 : 4 2  P M

A p p r o v e d  b y  C o m m i s s i o n e r  

A g e n c y  ________________

B r u c e  M . B o t e l h o ,  A t t o r n e y  G e n e r a l D a t e  1 / 2 4 / 0 0

D e p a r t m e n t  o f  L a w

PR EP A R ER  TO  PROV ID E  A LL  D IS T R IB U T IO N  C O P IE S  T O  G O V ER N O R 'S  L E G IS LA T IV E  O F F IC E
Foi1 further distribution information, call Ihe Governor's Logislalivo Office

(R« IOS8) WlnloifluWOMB PagG 1 Of 2
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STATE OF ALASKA
2000 LEGISLATIVE SESSION

B IL L  NO. C S S B 24 (F IN ) AM

ANALYSIS CONTINUATION

based on if the proposed regulation uses an approach that causes more than the least necessary intrusion 
on the rights and property of the persons affected by the regulation, and if the regulation is not required by 
substantial state interest; and (4) a requirement that regulations be within the intent of the statute to be valid. 
While there are exceptions for some situations, many state regulations by the designated agencies would be 
covered by these provisions.

Each of these proposed changes will cause a significant increase in the workload of the department in terms 
of preventative advice to the designated state agencies and additional time for regulations review to ensure 
the proposed requirements are met, and to defend the regulations of those designated agencies when they 
are challenged in court.

The Department of Law anticipates that a significant increase in the level of litigation attempting to overturn 
regulations would resut. Quantifying costs and benefits of regulations for these designated state agencies 
will be, in many cases, a subjective process open to considerable interpretation. In addition, a determination 
that a regulation uses the least necessary intrusion possible on rights and property of affected persons would 
also be open to various interpretations in many cases. For example, it is difficult to determine even who 
might be affected in the case of many natural resources regulations, and proving a substantial state Interest 
in using a particular scheme, would almost certainly involve extensive litigation because of the economic 
Interests at stake in natural resource decisions of the designated state agencies. While the version that 
passed out of the Senate contains several exemptions, the Department of Law will still have to advise 
designated state agencies on whether the exemption applies in a particular case and the record necessary 
to support a decision made regarding an exemption, and to defend any court challenges regarding those 
exemptions.

The department estimates that its attorneys presently spend 7500 hours per year on regulations review 
projects and litigation challenging regulations. We estimate a 20 percent increase in time for regulations- 
related projects for these designated agencies would result from this bill. At 20 percent, an additional 1500 
hours would be required, a total of 1 full-time equivalent attorney. In addition, many of the cases in litigation 
would require the use of "outside" expert economists.

Based on the department's FY01 standard full-time equivalent attorney cost schedule, which includes 
clerical support, communications, space, supplies, data processing, and other normal overhead expenses, 
the cost of 1 FTE attorney is $134,712. An additional $5,000 is included for direct case ccsts, $6,500 for 
one-time equipment purchases, and $25,000 Tor outside experts, costs that cannot be included in the rate as 
overhead.

Page 2 of 2



F I S C A L  N O T E
STATE OF ALASKA 
2000 LEGISLATIVE SESSION
Revision D ate: 24 -Jan-00___________
Title:

No: 5 1
Bill V ersion: HCS CSSE 24 (JUD
(H) Publish Date: 4 / 1 2 / 0 0

An Act relating to the adoption, am endm ent, 
repeal, legislative review , and judicial review of regulations...
Sponsor: S en a to r DONLEY_________________________
R eq u esto r

Dept Affected: Natural R eso urces 
BRU: M anagem ent & Adm inistration
C om ponent: C om m issioner's Office

(H)JUD

E xpend itu res/R evenues ( In lla lio n  n o l In d u d c d  u n le s s  o m e rw u e  n o le d  Be low )

C o m p o n e n t S eria l No. 

(T housands of Dollars)

#423

OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY 2005 FY2006
PERSONAL SERV IC ES
TRAVEL
CONTRACTUAL 164.2 54.9 81.6 88.3 81.6 88.3
SUPPLIES
EQUIPMENT
LAND & STR U C TU R ES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 164.2 54 .9 81.6 88.3 81.6 88.3

CAPITAL EXPENDITURES 0.0

od~cTd 0 .0 0.0 0.0

CHANGE IN REVENUES (fund cod.) 0.0 0.0 0.0 o.oj 0.0 0.0

FUND SOURCE (T housand s of Dollars)
1002 Federal R eceip ts
1003 GF M atch
1004 GF 164.2 54.9 81.6 S5.3 81.6 88.3
1005 G F/Program  R eceip ts
1037 GF/M ental Health
O ther (Specify T ype)
TOTAL 164.2 54.9 81.6 88.3 81 .6 88.3

E stim ate  o f  a n y  c u r re n t  y e a r  (FY2000) c o s t: S none

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
The D epartm ent of Natural R esources initiates regulations projects each  y e a r  (in this fiscal year w e have  13 p ro jec ts  in various 
stages). T he p ro jec ts  can  be highly complex or merely hou sek eep in g . Som e can  b e  highly controversial and  require multiple 
public notice and  hearin gs. Many will require a cost/benefit analysis  or a detailed , considered  approach  to waiving a  cost/benefit 
analysis. DNR will con tract for a  professional cost/benefit analy sis  a s  the n e ed  a rise s . The departm ent b e liev es that it would not 
be able tc hire a n  econom ist proficient in all of the issues involved in oil and g a s , land, mining, parks, forestry, e tc . W e estim ate  
that "prohibitive" c o s t for a  cost/benefit analysis is anything over $40,000 . It is very difficult to estim ate how  m uch the  required 
written reports, tim e limits, decisions on w hether or not to perform  a cost/benefit analysis , will add to the co s t of a  regulation 
project. W e h av e  a d d ed  nothing in the fiscal note but believe the c o st m ay be  high.

Carol Carroll, Director ••• 7777Prepared by: 
Division: S upport Services

P h o n e : 
D a te :

465 -4730
2 4 -Jan -0 0

Approved by C om m issioner:
Joh n  Shively 
Natural R esourcesAgency:

Date:
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R e v i s i o n  D a t e f f i m a  ( H o l e  if c o r r e c t i o n )  __________________________________ D e p t .  A f f e c t e d _______________ L a w
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6 5 ,  A l a s k a  R u l e s  o f  C iv il P r o c e d u r e ;  a n d . . .  e f f e c t i v e  d a t e . * ___________ C o m p o n e n t  L e g i s l a t i o n / R e g u l a t i o n s

S p o n s o r  S e n a t o r  D o n le y ______________________________________________  ______________________________

R e q u e s t e r  H o u s e  J u d i c i a r y  C o m m i t t e e _______________________________C o m p o n e n t  S e r i a l  N o .  2 2 0 9

Expenditures/Revenues__________________________________(T housand s of Dollars)__________
N o t e :  A m o u n t s  d o  n o t  i n c l u d e  in f la t io n  u n l e s s  o t h e r w i s e  n o t e d  b e l o w .

O P E R A T I N G  E X P E N D I T U R E S F Y  2 0 0 1 F Y  2 0 0 2 F Y  2 0 0 3 F Y  2 0 0 4 F Y  2 0 0 5 F Y  2 0 0 6

P e r s o n a l  S e r v i c e s  

T r a v e l  

C o n t r a c t u a l  

S u p p l i e s  

E q u i p m e n t  

L a n d  & S t r u c t u r e s  

G r a n t s  & C l a i m s  

M i s c e l l a n e o u s

1 1 4 . 0 1 1 4 . 0 1 1 4 . 0 1 1 4 . 0 1 1 4 . 0 1 1 4 . 0

3 . 0 3 . 0 3 . 0 3 . 0 3 . 0 3 . 0

4 5 . 9 4 5 . 9 4 5 . 9 4 5 . 9 4 5 . 9 4 5 . 9

1 . 9 1 . 9 1 . 9 1 . 9 1 . 9 1 . 9

6 . 5

T O T A L  O P E R A T I N G 1 7 1 . 3 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8

|C A P H A L  E X P E N D I T U R E S  |  1 1

I C H A N G E  IN  R E V E N U E S  ( ) 1 I I

F U N D  S O U R C E  __________________________________________________________ ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F
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T O T A L 1 7 1 . 3 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8 1 6 4 . 8

FISCAL NOTE
STATE OF ALASKA
1999 LEGISLATIVE SESSION

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  (F Y O O ) c o s t :  

P O S I T I O N S

F u l l - t im e 1 1 1 1 1 1

P a r t - t i m e

T e m p o r a r y

A N A L Y S I S :  (Attach a separate page it necessary)
C SSB  24 (FIN) AM m akes a num ber of significant c h an g es  to the  way regulations are ad o p ted  by the 
D epartm ents of Natural R esources and  Environm ental C onservation, an d  p a rts  of the D epartm en t of Fish 
and G am e (Habitat and Restoration). T h ese  c h a n g e s  would take effect Juty 1, 2000.

Of significance to the D epartm ent of Law from a  c o st perspective  are  four of the  p roposed  c h an g es  
(un less an exem ption applies) for the d e s ig n a ted  sta te  ag en c ies  in the regulations provisions of the bill:
(1) a  requirem ent for the preparation of cost-benefit an aly ses  on regulation adoption, repea l, and  
am endm ent showing that benefits to the public outweigh costs; (2) a requirem ent for supp lem enta l 
notices and public com m ent if rewriting substantially  ch an g es  the  su b s ta n c e  in proposed  regulations after 
initial notice and public com m ent has occurred ; (3) a  new  stan d ard  for regulation challenges in court

P r e p a r e d  b y  

D iv is io n

J o a n  M . K a s s o n  

A t t o r n e y  G o n q r a

A p p r o v e d  b y  C o m m i s s i o n e r  

A g e n c y

B r u c e  M  B o t e l h o ,  A t t o r n e y  G e n o r a l  

D e p a r t m e n t  o f  L a w

P h o n e  4 6 5 - 5 3 7 0  

D a t e / T i m e  1 / 2 4 / 0 0 , 1 2 : 4 2  P M

D a t e  1 / 2 4 / 0 0

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R ’S  L E G IS L A T IV E  O F F IC E
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STATE OF ALASKA
2000 LEGISLATIVE SESSION

B IL L  NO. CSSB  24 (FIN ) AM

ANALYSIS CONTINUATION

based on if the proposed regulation uses an approach that causes more than the least necessary intrusion 
on the rights and property of the persons affected by the regulation, and if the regulation is not required by 
substantial state interest; and (4) a requirement that regulations be within the intent of the statute to be valid. 
While there are exceptions for some situations, many state regulations by the designated agencies would be 
covered by these provisions,

Each of these proposed changes will cause a significant increase in the workload of the department in terms 
of preventative advice to the designated state agencies and additional time for regulations review to ensure 
the proposed requirements are met, and to defend the regulations of those designated agencies when they 
are challenged in court.

The Department of Law anticipates that a significant increase in the level of litigation attempting to overturn 
regulations would result. Quantifying costs and benefits of regulations for these designated state agencies 
will be, in many cases, a subjective process open to considerable interpretation. In addition, a determination 
that a regulation uses the least necessary intrusion possible on rights and property of affected persons would 
also be open to various Interpretations in many cases. For example, it is difficult to determine even who 
might be affected In the case of many natural resources regulations, and proving a substantial state Interest 
in using a particular scheme, would almost certainly involve extensive litigation because of the economic 
interests at stake In natural resource decisions of the designated state agencies. While the version that 
passed out of the Senate contains several exemptions, the Department of Law will still have to advise 
designated state agencies on whether the exemption applies in a particular case and the record necessary 
to support a decision made regarding an exemption, and to defend any court challenges regarding those 
exemptions.

The department estimates that its attorneys presently spend 7500 hours per year on regulations review 
projects and litigation challenging regulations. We estimate a 20 percent increase in time for regulations- 
related projects for these designated agencies would result from this bill. At 20 percent, an additional 1500 
hours would be required, a total of 1 full-time equivalent attorney. In addition, many of the cases In litigation 
would require the use of "outside" expert economists,

Based on the department's FY01 standard full-time equivalent attorney cost schedule, which includes 
clerical support, communications, space, supplies, data processing, and other normal overhead expenses, 
the cost of 1 FTE attorney is $134,712. An additional $5,000 is included for direct case costs, $6,500 for 
one-time equipment purchases, and $25,000 for outside experts, costs that cannot be included in the rate as 
overhead.

Page 2 of 2



STATE OF ALASKA B ill Version. hcS CSSB 24 ( JUD)
2000 LEG ISLAT IVE  SESSION (H) Publish Date: 4/ 1 2 / 0 0 . _______

Revision Date/Time (Note if correction) 01/25/00 11:00 AM Dept. Affected Environmental Conservation
Title The Alaska Regulations Reform Act______________ BRU Administration_____________________

_______________________________________________ Com ponent Commissioner's Office______________
Sponsor Senators Donley. Taylor ____________________  __________________________________
R equester House Judiciary________________________________Component No. 633

Expenditures/Revenues_______________________________ (Thousands of Dollars)__________________

FISCAL NOTE No: 4 9

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services 148.9 148.9 148.9 148.9 148.9 148.9
Travel 20.0 20.0 20.0 20.0 20.0 20.0
Contractual 50.6 49.6 49.6 49.6 49.6 49.6
Supplies 5.0 5.0 5.0 5.0 5.0 5.0
Equipment 18.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 242.5 223.5 223.5 223.5 223.5 223.5

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 a 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 242.5 223.5 223.5 223.5 223.5 223.5
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 242.5 223.5 223.5 223.5 223.5 223,5

Estim ate of any current year (FY2000) cost: 

POSITIONS
Full-time 3 3 3 3 3 3
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separata page if necessary)

See attached.

Prepared by: Janice Adair. Director    Phone 269-7644_________
Division Environmental Health „  Date/Time 1/25/00 11:34 AM

Approved by Commissioner " j /  d L '/x _______________  Date l ~ 2 ( 0  - O O
Agency Department of Environmental CdnservatTon

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governors Legislative Office

©OMMtTTEE-COPY Page 1 1



As passed by the Senate Finance Committee, C SSB  24(FIN) contains several sections 
that are o f  concern to DEC, which, taken together w ill result in significant costs to the 
department that are not reflected in the fiscal note adopted by the Committee.

Section 3 requires that a regulation take a “ reasonable approach within the intent o f the 
statute.”  This is a difficult i f  not impossible thing to measure: what is reasonable to one 
person may be completely unreasonable to another. This is particularly true in natural 
resource management where regulatory requirements are often compromises. This 
section w ill also require the department to research legislative intent for old statutes. 
Many o f  D EC ’s public health statutes have been on the books since 1948. This section, 
coupled with Sections 10 and 14 , w ill require a paralegal and an administrative clerk, and 
associated costs such as supplies, travel, and equipment.

Section 4 requires we do a cost -benefit analysis. The analysis is to calculate all the costs 
and all the benefits to the public o f a regulatory proposal. Without any parameters as to 
what costs and what benefits must be considered, the department w ill be tasked with 
trying to come up with a comprehensive list. To the extent the department fails to 
consider some cost or some benefit, parties w ill seek jud icia l re lie f and regulatory 
projects w ill be stopped until the department recalculates the cost-benefit analysis. Some 
projects that may need DEC regulatory action, like site-specific criteria for a water 
quality standard, could have national significance and thus the “ public" cost-benefit 
analysis would include national costs and national benefits. Thus, groups from outside 
A laska could easily weigh in on our regulatory programs.

Many costs and benefits that are aesthetic are quantifiable but at a great cost. As part o f 
the E xxon  Valdez Natural Resource Damage Assessment, S3 million was spent to do a 
“ loss o f  passive use” benefit study, and that was only one o f the benefits that was 
calculated for the damage assessment.

This section also requires that we “ weigh" the costs and the benefits before adopting a 
regulation. Because the costs and benefits do not have to have dollar amounts attached to 
them, it is unclear how we would weigh and compare those non-quantified costs and 
benefits.

Many o f  the exemptions provided in this section would not cover several DEC 
regulations, particularly those that deal with public health, e.g. food, seafood processing, 
public sanitation. In addition, we do not believe any o f  the oil spill response and 
prevention regulations will be exempted from the cost-benefit analysis requirement.

This section will require the department employ an economist to prepare the cost-benefit 
analyses. Additional costs include travel, supplies, and equipment associated with the 
position.

Section 10 was changed by the Senate Finance Committee to make it clear that 
regulations would need to be public noticed again only if  the changes “ substantially" 
changed the substance ot the regulations. We believe this clarification was an important



amendment to make, and should reduce, though not elim inate, the need for successive 
public comment periods and associated advertising costs. We remain concerned however 
that the interplay between this section and Section 14 , which establishes a two-year 
deadline on regulatory adoption w ill result in significant conflicts.

Section 14 will also preclude DEC from using the negotiated rule making process that 
was adopted into statute last session. Regulations cannot be quickly written by 
committee.

Section 15 is the other very problematic and very expensive section o f this bill. 
Regulations cannot be held valid unless they cause the least necessary intrusion on the 
rights and property o f persons affected by the regulation. This is a very broad statement 
-  many, many people may be affected by a regulation. G iven that natural resource 
regulations are compromise regulations, there w ill always be some side that feels the 
regulation is not the “ least necessary intrusion” . For example, most o f DEC ’s 
regulations allow for activities that disrupt a person’s enjoyment o f the water, air, or land 
o f the state and they could likely successfully argue that the regulations are therefore not 
the “ least intrusion necessary.”  L ikew ise , the public health regulations adopted by the 
department “ intrude” on some groups in order to protect the health o f others.

The state has the burden to prove that its regulations are the least intrusive. The fact is 
that the department's regulations w ill be intrusive to one group and not intrusive to 
another. That is the nature o f environmental regulation. This w ill cause the department 
to be involved in a great deal o f  litigation on the intrusiveness o f  our regulations. 
Ultimately, the courts will determine our regulatory programs. This section will result in 
increased costs for the Department o f  Law .
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S T A T E  O F  A L A S K A
1999 L E G IS L A T IV E  SESSIO N

Revision D ate/T im e (Note if c o r re c t io n )_______________________
Title Relating to regulations; relating to adm inistrative

Dept. Affected Office of th e  G overnor
BRU

FISCAL NOTE No.
Bill Version: $ 4  ( F i t - 0

(S) Publish Date: 4-8
G overnm ental C oordination

adjudications; am ending Rule 65, A laska R ules of Civil
S p o n so r S en a to r Donley_______________________
R e q u e s te r

C om ponent G overnm ental Coordination

S e n a te  F inance

Expenditures/Revenues

C om ponent Serial No. 

(Thousands of Dollars)

18

Note: A m ounts do not include inflation un less otherw ise noted  below.
OPERATING EXPENDITURES FY 2000 | FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
P erso nal S erv ices 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0 .0 0.0 0.0
C ontractual 0.0 0.0 0.0 0.0 0.0 0.0 |
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipm ent 0.0 0.0 0.0 0 .0 0 .0 0 .0
Land & S truc tu res 0.0 0.0 0.0 0.0 0.0 0.0
G ran ts & C laim s 0.0 0.0 0.0 0.0 0 .0 0.0
M iscellaneous t 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SO U R C E (T housands of Dollars)
1002 F ed era l R eceipts
1003 GF M atch
1004 GF
1005 G F/Program  R eceipts 
1037 GF/M ental Health 
O ther (Specify Type)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0 .0
0.0 0.0 0.0 0 .0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0 .0
0.0 0.0 0.0 0 .0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f  a n y  c u r re n t y e a r  (FY99) c o s t:  

POSITIONS

0.0

Full-time 0 0 0 0 0 0
Part-tim e 0 0 0 0 0 0
Tem porary 0 0 0 0 0 0

ANALYSIS: (Attach a separata papa if necessary)

Division G overnm ental Coordination D ate/Tim e 4 /5 /99 11:22 AM
A pproved by Jim  Ayers, Chief of Staff ^ ^ 5 D ate 4 /5 /99
A gency Office of the Governor
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Revision Date/Time (Note if correction) 4 / 2 / 9 9 ________
Title A laska R egu la tions Reform Act

FISCAL NOTE No. m

STA TE O F  A LA SK A
1999 L E G IS L A T IV E  SE SSIO N

Bill Version: C ^ s f t M f f i r O

(S) Publish Date: 4-8-99
Dept. Affected 

'BRU
Office of the Governor

Commissions and Special Offices

Sponsor
Requester

Senator Donley
Component Human Rights Commission

Senate Finance Component Serial No.

.Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY99) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)
This bill will have no fiscal impact on this agency.

Prepared by 
Division

Approved by 
Agency

Paula M. Haley. Executive 
Human Rights Commission

Office of the Governor

276-7474 x241
Date/Time 4/2/99 4:27 PM 

Date

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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(S) Publish Date: P - L - W
R e v i s i o n  D a t e  ______________________ _________________________________________________ D e p t .  A f f e c t e d  A l a s k a  C o u r t  S y s t e m _____________________________

T i t l e  R e g u l a t o r y  R e f o r m  A c t _______________________________________B R U  A l a s k a  C o u r t _S y s t e m ____________________________
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Alaska Court System 
Fiscal Analysis
CSSB 24IFIN) Work Draft 1-LS0274/X, Bannister, 3/25/99 
The Alaska Regulations Reform Act

Under current law, state agency regulations will withstand court challenges as long as they 
have been properly aiopted and are consistent with their authorizing statutes. Because this 
standard is deferential to the agency, it is difficult to successfully challenge regulations in 
court. Section 15 of the current work draft to SB 24 changes this standard into a two-part 
test. (This new standard will only apply to regulations amended or adopted by the 
Department or Environmental Conservation, the Department of Natural Resources, and 
habitat and restoration programs within the Department of Fish and Game.) The first part 
requires that each affected regulation cause 'the least necessary intrusion on the rights and 
property of the persons affected by the regulation." The second part requires that the 
regulation be “required by a substantial state interest." The substantial state interest 
standard is new and it is not clear how difficult the state's burden will be. What is clear, 
however, is that this two-part test is substantially less deferential to the state than the 
current standard. Because of this, it is anticipated that agency regulations will be easier to 
successfully challenge and that caseloads in this area will go up. However, the extent of 
that increase is currently too speculative to support a fiscal note. Should that increase 
prove significant, the court system may return to the legislature for additional funding.
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HCS CSSB 24 (JUD) - An Act relating to regulations 

POSSIBLE OUTCOMES AND IMPACTS

I. NEW STATE LEGISLATION OR STATE BUDGET CHANGES -  As a result 
of new state legislation or to respond to changes in program receipt authority in die 
operating budget, DEC may need to revise fee regulations. Imagine a situation h  
which DEC notices the fee regulation, but later finds a calculation error. Even if 
correcting ihe error would decrease the fees the public would have to pay, the 
reguladons would have to be renodced because the fee reducuon would be a substantial 
change. Because DEC Cannot collect fees that have not been established in regulation, 
die requirement for addidonal notice would mean that the new fees would not be in 
effect by the start: of the new fiscal year.

II. LEGAL ADVICE - -When the Department of Law conducts a legal review of DEC's 
proposed regulations, it may find a legal problem and recommend a modificaUon to 
conform the reguladons to state statute. Under the provisions of SB 24, DEC would 
have to conduct a whole new round of public comments in order to modify a 
regulauon to conform to state statute.

III. LEGAL UNCERTAINTY FOR DEVELOPMENT PROJECTS - SB 24 could 
easily lead to situadons in which legal wicercainty would be created for development 
projects.

For instance, suppose dial DEC wishes to adopt a she-specific criterion as part of the 
state water quality regulations and the new regulation is necessary for a mining 
company to begin operadons. In public comments, scientific informauon is offered 
dial requires an adjustment in the amount of the allowable contaminant. DEC makes 
die adjusunent in the adopted reguladons, but does not renotice die reguladon. An 
mvironmenta! group (or a neighboring landholder) could sue on the basis that the 
slight adjustment was a substantial change in the reguladon. Regardless of its outcome, 
the resulting litigation would delay the opening ol the mine, or perhaps prevent the 
mine from operating u all if market condidons changed adversely duiing litigation.

IV. FEDERAL FUNDING COULD BE PLACED IN JEOPARDY - Although SB 
24 provides exemptions for regulations necessary to meet iederal “requirements” we 
are uncertain how this would apply to the standards DEC must: meet to remain eligible 
for con untied receipt ol fe lerai money, since DEC is not required by law to maintain 
tius eligibility. For example, in order to retain state primacy over the drinking water

Prepared by Department oi‘ Law !
April 12, 2000
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program, DEC's drinking water program needs to be at least as stringent as the 
requirements of the Safe Drinking Water Act and related federal regulations.

In the public notice version of recent changes in regulations lor the drinking water 
program, DEC inadvertently omitted special monitoring requirements for sodium (40 
CFR 141.41). After the public comment period had ended and during the agency 
review, DEC inserted the special monitoring requirements for sodium required by the 
federal law. Although the public notice had informed the public that the regulations 
were being redrafted to remain as stringent as the federal EPA Safe Drinking Water 
regulations, this change was substantive and would have required under provisions of 
SB 24.

The drinking water regulations project was a large one (about 400 pages) and had a 
tight review timeline. If renoticing of this regulations project had been required, state 
primacy would have oeen jeopardized and the stale would have lost at least 20 percent 
of S7.1 million in federal funding (Alaska Drinking Water Fund) in die first year, as well 
as odier contingent funds.

V. CYCLICAL NATURE OF SB 24’s PUBLIC NOTICE REQUIREMENT - The
cyclical nature of SB 24?s public notice requirements and the requirement for 
continuing renoticing when changes are made could lead to delays in the 
implementation of new and revised regulations.

For example, in 199S, DEC went out to public comment on its revision of ’die 
domestic wastewater regulations. The public comment version of the draft reguladons 
required engineers to submit the as-built plans of constructed wastewater disposal 
systems to DEC within 30 days after compledon the project. Based on public 
comments received from engineers, r)EC changed this 30-day requirement to a 90-day 
requirement. Under the provisions of SB 24, this single change (loosening the 
requirement in response to the regulated public) would have required DEC to go out 
to public notice for comment once again before the regulations were adopted by the 
commissioner.

Tins same reguladons revision project also included changes to OEC’s cenilied installer 
program, a program that allows non-engineers to install certain convenuonal onsite 
systems. DEC wanted to expand the types oi sites where certified installers could 
install those systems to include not only single-family homes and duplexes, but also 
small commercial facilities. DEC also wanted to have the regulations in effect so that 
installers could begin installation of the onsite systems for small commercial facilitiesO 4during the 1999 constmcdon season.

Prepared by Department o f Law 2
April 12. 2000 ‘
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In  response to the D epartm ent o f  Law 's rev iew  o f  d ie regu lations, the com m issioner 
readoptcd t h a n  w ith a number o f changes that served 10 clarify the m ean ing o f  the 
regu lations but that cou ld oe labeled as substantive. F o r  exam p le , the requirement that 
a hom eow ner cou ld install a conventional onsite system  to  serve “ that p erson ’s s ing le­
fam ily  residence” w as changed to  a llow  installation in “ that ind iv idua l’s owner-occup ied 
sing le-fam ily  h om e .” SB  24 w ould h ave required D E C  to  go  ou t to public notice once 
again befo re  d ie  regulations cou ld  have been readopted by the com m issioner. A s  a 
resu lt, certified  installers wou ld not have been allowed to  install conven tional onsite 
system s fo r  small comm ercial facilities during the sum m er o f  ,199V.

V I .  P R A C T IC A L  P R O B L E M S  -  O ne exam ple o f regulations that w ou ld  have required 
renotice under the proposed language o f  SB  24 is the recent U nderground Storage 
T an k  (UST) regulations (18 A A C  78 .0 17). T h e  original notice o f  regulations amended 
the in spection  schedule for LISTs and p rovided  fo r  phased inspection dates based on 
the last digit in  a fac ility ’s identification number. U nd er this p roposed  regu lation , as 
w ell as under the reguladons existing at the tim e, inspections cou ld have been due as 
early as Ju n e  30 or as late as August 3 1 o f  the year the inspection  was required .

B e fo re  it adopted the regulations, D E C  becam e aware that the p roposed  schedule w as 
go ing to create hardships for a num ber o f  regulated facilities, particu larly those located 
fu rther north , since inspections o ften cou ld  not take p lace b efo re Ju n e  30, o r  even Ju ly  
3 1 ,  because o f  the frozen g round  A s a resu lt, D E C  revised the language o f  18  A A C  
78 .0 17  and established a new deadline o f  August 3 1 . T h e  regu ladons w ere filed on 
M arch  17 , 2000, and w ill be e ffective A p ril 16 ,2 0 0 0 , barely in  tim e fo r  the regulated 
pub lic to m ake appropriate arrangements fo r U ST  inspections during the 2000 
construction  season . I f  D E C  had been required to renotice tiiis sim ple regulation 
change p rior to adoption , at least anod ier 45 days, and m ore lik e ly  in excess o l 60 days, 
wou ld h ave  been added to the process. T h e regulations w ou ld  then not be effective 
until som etim e in  Ju n e , w h ich  cou ld cause potential con fu sion  and possib ly  
unnecessary expense fo r  members o f  the regulated public trying to com p lyw ir.il the 
regu ladons.

Prepared by D epartm ent o f  Law
April 12, 2000



S e n a t o r  D a v e  D o n l e y

A L A S K A  S T A T E  L E G IS L A T U R E

S P O N S O R  S T A T E M E N T  
H O U SE  CS FO R  CS FO R  S E N A T E  B IL L  24 (JUD)

S en ate  Bill 24 r e fo rm s  h o w  a d m in is t ra t iv e  r e g u la t io n s  are  a d o p te d  b y  the  D ep artm e n t  

o f  E n v iro n m e n ta l  C o n se rv a t io n  (DEC) b y  c rea t in g  a  p i lo t  p r o g r a m  th at  p lac e s  

r e a so n a b le  n e w  lim its  on  the p o w e r  o f  the DEC to im p o se  n e w  re g u la t io n s  o n  A la sk a n s .

S en ate  Bill 24 p e r ta in s  o n ly  to the D ep artm en t  o f  E n v iro n m e n ta l  C o n se rv a t io n .  Its 

o r ig in a l  s c o p e  h a s  b een  re d u c e d  d ra m a t ic a l ly  in an  e f fo r t  to s in g le  o u t  a  d e p a r tm e n t  

w h e r e  the m e a su re s  req u ired  in SB 24 c o u ld  s e rv e  a s  a  p i lo t  p ro g ra m . H o w e v e r ,  SB 24 

is  w r it te n  in su ch  a  w a y  so  a s  to m a k e  it e a s y  to b ro a d e n  its a p p l ic a b i l i ty  to  o th e r  

d e p a r tm e n ts  in  the fu ture .

SB 24 in c re a se s  o p p o r tu n it ie s  fo r  pu b lic  n o tice  a n d  c o m m en t  r e g a r d in g  a d o p t io n  o f  

DEC re g u la t io n s  w h e n  there  is a su b s ta n t ia l  c h a n g e  to p r e v io u s ly  p r o p o s e d  re g u la t io n s .  

A lso ,  SB 24 req u ires  that the DEC, w ith in  90 d a y s  a fter  the e f fe c t iv e  d a te  o f  the s ta tu te  

o r  a m e n d m e n t ,  m u st  p u b lish  n otice  o n  its in ten t to p ro m u lg a te  r e g u la t io n s  fo r  sa id  

s ta tu te  o r  a m en d m e n t.  It a lso  se t s  a 2 -year  t im e  lim it f o r  the a d o p t io n  o f  r e g u la t io n s .

R eg u la t io n s  a d o p te d  b y  s ta te  a g e n c ie s  h a v e  the e ffec t  o f  la w  s im ila r  to s ta tu te s  a d o p te d  

b y  the leg is la tu re .  The re g u la t io n  a d o p t io n  p ro c e ss  h o w e v e r  h as  v e r y  fe w  o f  the 

s a fe g u a r d s  a n d  o p p o r tu n it ie s  fo r  p u b lic  in p u t  that the le g is la t iv e  p r o c e s s  h as .  U n like  

s ta tu te s  w h ic h  req u ire  a s e r ie s  o f  p u b lic  h e a r in g s  in the s ta te  H o u se  a n d  S enate , 

re g u la t io n s  c an  be  a d o p te d  w ith  a s in g le  n otice  a n d  h ear in g  w h ich  m a y  o r  m a y  n o t  e v en  

re flec t  the  a c tu a l  con ten t o f  the final v e r s io n  o f  the regu la t ion .

O nce  a d o p te d ,  s ta te  re g u la t io n s  can  o n ly  be a m e n d e d  b y  the a g e n c y  that a d o p t e d  them  

o r  b y  the a d o p t io n  o f  a s ta tu te  that s o m e h o w  d irec t ly  con flic ts  w ith  the re g u la t io n .  This 

m a k e s  s ta te  r e g u la t io n s  in A la sk a  v e r y  h ard  to a m e n d  o r  a p p e a l  o n c e  in p lace . 

E n tren ch ed  s ta te  b u re a u c ra ts ,  w ith  little  in cen tive  to be r e sp o n s iv e  to the pu b lic ,  o ften  

h a v e  m o re  rea l contro l o v e r  p u b lic  p o l ic y  throu gh  re g u la t io n s  than  e lec ted  sta te  

o f f ic ia ls .

S en ate  Bill 24 b e g in s  to m a k e  s ta te  r e g u la to r s  m o re  a cc o u n ta b le  to the p u b lic  a n d  to 

e lec ted  o f f ic ia ls  b y  p lac in g  re a so n a b le  a n d  n e e d e d  re s tra in ts  on  the e v e r  in cre a s in g  

n u m b er  o f  s ta te  r e g u la t io n s  A la sk a n s  l ive  w ith .
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S e n a t o r  D a v e  D o n l e y
A L A S K A  S T A T E  L E G I S L A T U R E

S e c tio n a l  A n a lysis  
House CS for CS for Senate Bill 24 (jud)

1-LS0274\L (4/13/00)

Section 1 -  Provides that this act shall be called the Alaska R egu la tions R eform  A c t.

Section 2 -  Amends 44.62.190(a) by recognizing the advances in technology 
away from broadcast medium and print to online services. It deletes reference to 
a broadcast notice providing the name and the date of the publication where the 
full text of a public notice can be found. If left in the law, this section would 
defeat the purpose of abbreviating public notices and allowing for the increasing 
use of internet capabilities. This section broadens the opportunities for the 
public to receive notice beyond mail or publication.

Section 3 -  Substitutes the word "furnish" for "mail" in order to conform Article 
4 of the Administrative Procedure Act -  dealing with the procedure for adopting 
regulations.

Section 4 -  AS 44.62 is amended by adding a new section—AS 44.62.213 
A dditiona l procedural requirem ents fo r  certain state agencies. This section is the 
corpus of the pilot program created in this legislation. This section sets out 
additional procedural requirements for the DEC, but not for regulations 
produced by any DEC board, commission o>- any other organization within the 
DEC whose members are confirmed by the legislature (as set out in subsection
(a).

Subsection (b)--In addition to the notice requirements currently in statute 
under AS 44.62.190 (N otice o f  proposed action), SB 24 adds several more 
requirements:
• Furnish notice to persons who have provided comment to the state 

agency on the proposed adoption, amendment or repeal of a 
regulation;

• Publish the notice on the internet;

Subsection (c)— This subsection’s language mirrors the language currently in 
statute under AS 44.62.200(b) with the exception of the word “o rig ina l” which is 
deleted from between the words “th e ” & “notice” on page 4, line 30. By deleting
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the word “original" this section’s requirements apply to all subsequent notices, as 
well as the original.

Subsection (d)— If an agency to which this section applies rewrites a 
proposed regulation, an amendment of a regulation, or an order of repeal 
after complying with AS 44.62.190,44.62.200 & 44.62.210, and if the 
rewriting substantially changes the content of the original regulation 
before adoption, the state agency shall provide notice and opportunity for 
public comment under AS 44.62.190(a)(2)-(8), 44.62.200, 44.62.210 and (b) 
of this section.

Subsection (e) -  If an agency to which this section applies fails to meet the 
requirements of (d) of this section because they feel that the change is not 
substantial, the agency must:
• Prepare a written explanation of the reasons why the requirement of 

(d) of this section does not apply; and
• The lieutenant governor shall publish the state agency's explanation in 

the Alaska Administrative Journal with the text or a summary of the 
text of the regulation, amendment, or order of repeal.

Subsection (f)— This subsection exempts emergency regulations, 
regulations necessary to meet federal requirements, or regulations that 
reduce the regulatory burden of the public from the provisions of (d) & (e) 
of this section.

Subsection (g)— This subsection requires a state agency to which this 
section applies to publish a notice, as dictated in AS 44.62.190(a)(1), within 
90 days after the date of enactment that the agency will or will not 
propose and adopt regulations to implement the statute, if it is not 
expressly required to prepare regulations within said statute.

Subsection (h)— If a state agency decides that it does not find it necessary 
to promulgate regulations presently, but subsequently finds that 
regulations are necessary, the agency shall, within 90 days of the revised 
finding, publish notice of the revised finding.

Subsection (i) — Creates a two year time limit for the adoption of 
regulations for state agencies to which this section applies (the DEC).

Subsection (j) -- If , after 21 months, the agency (DEC) determines that the 
adoption of the regulations will not be completed within the two year 
time limit of (i), the state agency shall prepare a written report containing 
the reasons for the failure and will submit the report before the expiration

SB 24 Sectional Analysis 2
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of the two-year time limit to the governor, president of the senate, speaker 
of the house, and the Administrative Regulation Review Committee.

Subsection (K) -  a court may not hold a regulation invalid for failure to 
comply with (g) -  (j)

Section 5- Repeals AS 44.62.190(d). Should have been deleted with the changes 
m a d e  in House Judiciary— this is a technical oversight that needs to be 

corrected.

Section 6 -11 — These sections of the bill set the sunset clause for sections 1 & 4 
at five years (July 1, 2005) — section 4 creates the pilot program for the 
promulgation of regulations. These sections also set the applicability date of this 
legislation at July 1, of 2,000.
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