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FISCAL NOTE
STATE OF ALASKA
2000 LEGISLATIVE SESSION

BILL N O .  C S S S H B  4 2  ( F I N )

3/20/00 W ork DraftRevision Date/Tim e (N ote  if correction )
Title Fa lse  C la im s  & Improper Practice in Civil

C a s e s

Dept. A ffected  
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Co m p o n en t
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Rep. Mulder
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Co m p o n en t No. 

(Thousands of Dollars)
O P E R A T iN G  E X P E N D I T U R E S FY  2001 F Y  2002 F Y  2003 F Y  2004 F Y  2005 F Y  2006

Personal S e rv ice s 47.0 47.0 47.0 47.0 47.0 47.0

Travel
Contractual 17.7 17.7 17.7 17.7 17.7 17.7

Supplies
Equipm ent
Land & Stru ctu res
Grants & C la im s
M iscellaneous

T O T A L  O P E R A T I N G 64.7 64.7 64.7 64.7 64.7 64.7

C A P I T A L  E X P E N D I T U R E S

C H A N G E  IN R E V E N U E S  (

FU N D  S O U R C E (Th o u sa n d s  of Dollars)

1002 Federal R e ce ip ts
1003 G F  Match
1004 G F
1005 GF/Program  R ece ip ts  
1037 GF/Mental Health 
Other (Sp ecify  T y p e )

64.7 64.7 64.7 64.7 64.7 64.7

T O T A L 64.7 64.7 64.7 64.7 64.7 64.7
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Alaska Court System  
Fiscal Analysis
C SSSH B  42 (3/20/00 Work Draft)
Draft C SSSH B  42 creates civil liability for actions that it describes as false claims and improper 
practice in civil cases. Section 1 of the bill essentially codifies Civil Rule 11, with three primary 
differences. First, CR 11 allows a judge to impose sanctions in a case in which improper 
practice took place, whereas C SSSH B  42 would authorize the aggrieved party to file a separate 
case before a separate judge, to be heard subsequent to the initial case. Any claim that the 
second case involved improper practice would result in a third case, and so on.
Second, by allowing a civil action for improper practice, C SSSH B  42 essentially makes financial 
sanctions (in the form of compensatory and/or punitive damage j ) for such behavior mandatory. 
This differs from CR 11, which gives the judge discretion in imposing sanctions (these might 
include financial sanctions, exclusion or admission of disputed evidence, extension or limitation 
of discovery, etc.). The federal courts began requiring mandatory sanctions for improper 
practice in 1983. This rule generated a dramatic increase in claims, and as a result, the federal 
courts repealed the requirement in 1993. Federal sanctions are once again discretionary.
Third, if a party makes a false statement of a material fact the trier of fact must enter judgment 
against that party on the issue to which the false statement relates. This differs from CR 11, 
which gives the judge discretion to dism iss a case or impose lesser sanctions if appropriate 
under the circumstances. As noted above, the federal experience suggests that mandatory 
sanctions actually increase caseloads.
While potentially beneficial for certain litigants, we believe that this legislation will result in a net 
increase in the number of cases before the courts. Had C SSSH B  42 been in effect in FY 99 it 
would have applied to over 8,000 civil ca ses in superior court, and roughly 15,000 civil ca ses in 
district court. If only 2.5 percent of those cases had resulted in a civil action for frivolous practice 
(either by the defendant or the plaintiff), there would have been roughly 575 new cases filed. If 
only 2.5 percent of those had resulted in a trial, there would have been 15 new trials. This note 
provides for the judicial time, clerical costs, and jury fees necessary to cover those additional 
trials.
This fiscal note does not take into account the additional motion practice that will occur in those 
new cases that are filed but settle prior to trial. It also does not reflect the additional time 
required to deal with motions filed in the underlying case that relate to having the trier of fact find 
that one party has made a false statement of material fact. Attorneys can be expected to be 
aggressive in their use of C SSSH B  42 as a new tool to pressure the opposing party into settling 
a case on their terms. More filings and more motion practice in existing cases will result in 
additional judicial time, as well a s increased clerical costs.



F ISCA L NOTE

Revision  Dale/Tim e (N ote if correction) ________________________Dept. A ffected___________Law _________________
Title *...relating to civil liability...amending R u le s  79  B R U  Crim inal Division: Civil D ivision
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STATE OF ALASKA BILL NO. CSSSHB 42 (JUD)
2000 LEGISLATIVE SESSION

Note: A m ounts  do not include inflation unless otherw ise noted below.
O P E R A T IN G  E X P E N D I T U R E S F Y  2001 F Y  2002 F Y  2003 F Y  2004 F Y  2005 F Y  2006

Personal S e rv ice s 95.0 95.0 95.0 95.0 95.0 95.0
Travel 3.4 3.4 3.4 3.4 3.4 3.4

Contractua l 43.3 43.3 43.3 43.3 43.3 43.3

Supplies 1.5 1.5 1.5 1.5 1.5 1.5
Equipm ent 6.5
Lan d  & Stru ctu res
Grants & C la im s
M iscellaneous

T O T A L  O P E R A T IN G 149.7 143.2 143.2 143.2 143.2 143.2

I C A P I T A L  E X P E N D I T U R E S  I I I ! !  I

C H A N G E  IN R E V E N U E S  ( ) | i l l  I I

FU N D  S O U R C E (Th o u sa n d s  of Dollars)
1002 Federa l R e ce ip ts
1003 G F  M atch
1004 G F 75.7 72.7 72.7 72.7 72.7 72.7
1005 GF/Program  R ece ip ts
1037 GF/M ental Health
1007 Interagency R ece ip ts 74.1 70.6 70.6 70.6 70.6 70.6

T O T A L 149.7 143.2 143.2 143.2 143.2 143.2

E s t im a te  o f  a n y  curren '. y ea r  (FV 2000 ) c o s t :  

P O S IT IO N S
Full-time 1 1 1 1 1 1
Part-time
Tem porary

A N A L Y S IS :  IA ttach a separate Daae if necessary)
This bill creates several new causes of action similar to but broader than common law abuse of 
process. A party to a civil suit could bring a separate civil action against persons who signed pleadings 
in the original suil, under certain circumstances, or against persons who participated in the continuation 
of a claim or defense after the person discovers that the claim or defense is not "supported by a 
reasonable basis in fact" or "valid under applicable law." Potential defendants in the separate action 
are not limited to people who were parties to the original case, but include witnesses who sign 
affidavits, attorneys, and others who participate as representatives of parties in the litigation of the 
original case. A civil suit under this bill could not be brought until after a final judgment was entered in 
the original case, in addition, other preconditions to a separate lawsuit are that the party bringing an 
action under this bill must have given notice to the opposing party of the allegedly improper conductt n a v e  g iv e n  n o t ic e  to  th e ^ ip p o s in g  p

\ cP \ AAA
eral's\Oftice I \

Prepared by: 
Division

Joan  M. Kassqn Phone  465-5370
Attorney General': 

Approved  by C om m issioner

Date/Tim e 3/20/00, 5:07 PM

ruce M. Botelho, A ttorney Genera l D ate  3/20/00
A gency Departm ent of Law
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F i s c a l  n o t e

ANALYSIS CONTINUATION
in the original case and that party must not have corrected the challenged conduct within 21 days of the 
notice. The bill does not require notice and opportunity to correct be given to non-parties, such as 
witnesses or representatives of parties, even though they could be sued separately under this bill. The 
party bringing the action under this bill must have prevailed on the claim or defense that was the basis 
for the notice given to the opposing party.
As drafted, this bill would have substantial fiscal impacts on the Department of Law, not because it 
would authorize claims against the state or state employees that would have merit, but rather by 
encouraging a large number of unfounded claims that would increase litigation costs. The department 
handles a disproportionate volume of pro se litigation (where the opposing party is unrepresented by 
legal counsel) in a variety of legal subject areas. Although the bill does not apply to an action "brought 
by a person incarcerated by the state," or involving divorce, dissolution, or child adoption, custody, 
support or visitation, it may not foreclose litigation under the bill by former prison inmates or parties to 
Child In Need of Aid proceedings.
We anticipate that many pro se litigants would assert that state filings and defenses violated the 
prohibitions of this bill, and would file separate lawsuits against state employees, officials, and attorneys 
who were involved in civil litigation with which the pro se litigants were unhappy. In addition, even where 
a party is represented by counsel and prevails but does not recover the full costs of litigation, this bill 
would provide a second chance at getting additional compensation, by litigating whether the losing 
opponent and its attorneys had "a reasonable basis in fact" or valid applicable law behind their claims or 
defenses. Because the defendants could have varying degrees of responsibility for the underlying 
litigation, and could likely have divergent defenses, the potential for conflicts among defendants is 
significant and would likely result in the need to retain separate counsel. Lawyers and their clients could 
each need their own counsel to defend their conduct in litigating the original case, and expert witnesses 
would be called upon to establish the reasonableness of their position. While the state could 
counterclaim on its own behalf under the provisions of this bill, or could be awarded attorney's fees if it 
prevails on litigation brought under this bill, the state would not likely recover much, as many pro se 
litigants are judgment proof.
If it can be demonstrated that the plaintiff in an action brought under this bill had failed to give the 
required notice of improper conduct to the opposing party in the original case or did not prevail on the 
claim or defense that was the subject of the notice, the action could be dismissed on motion practice, 
without a trial. However, in situations where notice was given and the challenged issue was not 
corrected (as, for example, where it goes to the heart of the dispute between the parties), the action 
brought under this bill would likely present triable issues that could not be resolved by motion. So too 
will there likely be disputes about whether a party prevailed in the original case on the claim or defense 
that was the subject of a notice, and whether they can pursue relief under this bill.
Overall, the department estimates that CSSSHB 42 (JUD) would increase the cost of litigation by about 
1 percent in each division. Based on the number of equivalent positions handling civil litigation, this will 
result in an increase of three-quarters of a full-time equivalent attorney position in the civil division, and 
an estimated 120 hours of attorney time in the criminal division,
The department's FY01 weighted cost for an attorney position is $134,712 per year, and $93.42 per 
hour. The weighted cost includes clerical support, communications, space, supplies, data processing, 
and all other normal overhead expenses. It does not include direct, out-of-pocket case costs such as 
experts, court reporters, and case travel, or one time new equipment purchases. The projected in-house

S T A T E  O F  A L A S K A  B IL L  N O . C S S S H B  4 2  (J U D )
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F IS C A L  N O T E

ANALYSIS CONTINUATION
staff cost would be $101,025 for the civil division, plus $6,500 in FY01 only for new equipment, (46.14% 
GF and 56.86% IAR) and $11,200 in general funds for the criminal division. $5,000 will be needed by 
the civil division for direct case costs (46.14% GF and 56.86% IAR), and $1,000 for the criminal 
division. Additionally, due to conflicts, $25,000 in outside counsel costs will probably be incurred by the 
civil division (46.14% GF and 56.86% IAR). No outside counsel costs are anticipated for the criminal 
division.
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Alaska Support Industry Alliance 
Support Testimony to House Finance Committee 
House Bill 42 -  Frivolous Lawsuit Prevention Act

March 21,2000 
By Karen Cowart, General Manager

My name is Karen Cowart, general manager of the Alaska Support Industry 

Alliance. I appreciate the opportunity to provide testimony before this 

committee in support of House Bill 42.

For two decades, The Alaska Support Industry Alliance (The Alliance) has 

served as tire statewide non-profit trade organization for businesses which 

provide products and services to the oil and gus industry. Our 350-plus

members employ over 29,000 people in Alaska 25,000 are permanent

residents of the state.

The Alaska Support Industry Alliance appreciates legislative efforts to address 

the escalating misuse of legal actions against responsible development in 

Alaska. If Alaska is to continue encouraging resource development, then the 

state must have an environment that is at least equitable and fair to investors, 

and certainly within our courts of law. We understand that House Bill 42 would 

require litigating parties to research their claims to assure accuracy, or pay the 

consequence of suing without just cause, The Alliance supports such measures.

Alaska has suffered significant economic losses as a few individuals 

successfully circumvent public processes through litigation, It seems that nearly 

every proposal or plan to develop the state’s natural resources or to enhance its

http://www.akalliance.org
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infrastructure is met with a lawsuit, regardless of whether there arc reasonable 

grounds to sue. We believe many such legal actions only serve to delay 

developments that are important to Alaskans’ quality of life and our state's 

economic well being,

House Bill 42 creates an obligation, in statute, for litigants and attorneys to 

make reasonable efforts to ensure their claims have a factual bearing before 

filing a lawsuit. The bill would also make those that filed a frivolous suit 

responsible /v- assessed damages. Further, the bill would assign financial 

liability to those who tried to cloud the issue with false or misleading claims, 

in hopes of finding a party willing to settle rather than spend dollars to 

litigate.

We believe each party in a lawsuit has a responsibility to present factual and 

legitimate information. A system that allows deceit to be awarded is just not 

right and needs to be changed.

Thank you for the opportunity to provide the support industry’s view on this 

issue.
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 42(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES MULDER, Rokeberg

A BILL

FOR AN ACT ENTITLED

"An Act relating to civil liability for certain false or improper allegations in a

civil pleading or for certain improper acts relating to a civil action; amending

Rules 79 and 82(b), Alaska Rules of Civil Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.190. Civil liability for false claims and improper practice, (a)

A person may not

( 1) sign a civil complaint, answer, or other civil pleading that contains 

false allegations that are material to the claims asserted in the civil action with the 

intention of asserting allegations, claims, or defenses that are false;

(2) initiate or sign a civil pleading before making reasonable inquiry 

and forming a reasonable belief

(A) in the existence of the facts upon which the claim or 

defense is based; and

-1- CSSSHB 42(FIN)
New Text Underlined [DELETED TEXT BRACKETED]
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(B) that, under the facts described in (A) of this paragraph, the

claim or defense is valid under the applicable law; or

(3) participate as a party or as a representative of a party in the

continuation of a claim or defense after the person discovers that the claim or defense

is not

(A) supported by a reasonable basis in fact; or

(B) valid under applicable law.

(b) If the trier of fact determines that a party to a civil action intentionally 

made a false statement of a material fact in connection with the prosecution or defense 

of a civil action, the court shall dismiss the claim or defense to which the false 

statement relates. If the civil action involves multiple claims or defenses and the false 

statement does not apply to all claims or defenses, the dismissal required under this 

subsection shall apply only to those claims or defenses to which the false statement 

directly relates.

(c) The dismissal required by (b) of this section does not apply to a civil

action in which the court determines that dismissal would be unfair to the interests of

ail^ieryfoarty^noKinvolved in the wrongdoing. If the court determines that dismissal 
* p ^ ir y v  (TV

as to a claim or defense would be unfair to another^party not involved in the

wrongdoing, the court shall enter an order awarding monetary damages against the

party making the false statement in an amount sufficient to fairly compensate the

injured party for damages incurred and to deter others from similar conduct.

(d) A party who is injured by a violation of

( 1) paragraph (a)(1) of this section may bring an action for 

compensatory and punitive damages against the person who signed the civil pleading;

(2) paragraph (a)(2) of this section may bring an action for recovery 

of compensatory damages against the person who wrongfully initiated or signed the 

pleading;

(3) paragraph (a)(3) of this section may bring an action for 

compensatory damages against the person who wrongfully participates in the 

continuation of a claim or defense.

(e) If a party brings an action under (d) of this section, the court shall award

WORK D R A F T  WORK D R A F T  1-LS0264\K
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actual reasonable attorney fees and actual reasonable costs to the prevailing party.

(f) A person may not bring a civil action to recover damages under (d) of this 

section unless

( 1) a notice of the specific conduct alleged to violate (a) of this section, 

with any supporting evidence, was served on the opposing party as required under the 

Alaska Rules of Civil Procedure, but not filed with the court;

(2) the challenged conduct was not appropriately corrected within 21 

days after the notice described in (1) of this subsection was served;

(3) the person prevailed on the claim or defense that was the basis for 

the notice described under ( 1) of this subsection; and

(4) final judgment has been entered in the civil action described in (a)

o f this section.

(g) Nothing contained in this section shall be construed to prohibit a good faith 

argument for the extension, modification, or reversal of existing law.

(h) This section doe.? not apply to an action

( 1) brought by a person incarcerated by the state;

(2) involving divorce or dissolution;

(3) involving adoption, custody, support, or visitation of a child;

(4) filed as a small claims action; or

(5) involving children in need of aid under AS 47.10.

(i) In this section, "civil pleading" includes motions and affidavits by a party 

to the civil action.

* Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section 

o read:

INDIRECT COURT RULE AMENDMENT. AS 09.65.190(e), enacted in sec. 1 of this 

\ct, has the effect of amending Rule 79, Alaska Rules of Civil Procedure, by allowing the 

iward o f actual reasonable costs in certain civil actions.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section 

o read:

INDIRECT COURT RULE AMENDMENT. AS 09.65.190(e), enacted in sec. 1 of this 

^ct, has the effect o f amending Rule 82(b), Alaska Rules of Civil Procedure, by allowing the

W ORK D R A F T  WORK D R A F T  1-LS0264NK
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award of actual reasonable attorney fees in certain civil actions.

*  Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

APPLICABILITY. This Act applies to an act or omission described under 

AS 09.65.190, added by sec. 1 of this Act, that occurs on or after the effective date of this 

Act.

*  Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

SEVERABILITY. Under AS 01.10.030, if any provision of this Act or the application 

of a provision of this Act to any person or circumstance is held invalid, the remainder of this 

Act and the application to other persons shall not be affected.

W ORK D R A F T  WORK D R A F T  1-LS0264\K
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Supporters of HB42... Frivolous Lawsuit Bill

Associations
AK Support Industry Alliance
National Federation of Independent Business
Nat Assoc of Independent Insurers
Alaska Restaurant & Beverage Association
Alaska State Cham ber of Commerce
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A laska Hotel & Motel Association
Alaska School Activities Association
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Frank Rose 
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N FIB A la s k a

N F I B
The Voice of 

Small Business

National Federation of Independent Business 

Statement of Support

of HB 42

The Frivolous Lawsuit Protection Act

February 18, 2000

The Alaska Chapter o f the National Federation of Independent Business has 3,000 
members, making it the largest sxnall-business advocacy group in the state.

The legislative agenda of NFIB is determined by ballot. The ballot is our poll of members 
on a series of state legislative and regulatory issues.

NFIB/Alaska ballot results have shown very strong support for the passage o f legislation 
requiring parties to a lawsuit and their attorneys to be truthful and responsible in their 
pleadings. Following are the ballot results on this issue:

Should the Alaska Legislature enact legislation to allow attorneys, as well as 
their clients, to be assessed damages for knowingly or recklessly filing false 
claims?

96 % YES 2 % NO 2 % Undecided

Businesses continue to be concerned about the cost o f liability insurance, being sued and 
defending themselves in court, and the fairness of the civil justice system, NFIB members 
believe that if a person is found to have intentionally made a false statement of a material 
fact, then the injured party should be able to bring an action for damages. If honest errors 
are made, there should be no sanctions.

NFIB/Alaska urges support for HB 42.

Submitted by Thyes Shaub on behalf o f NFIB/Alaska.

N ation al Federation  of In d ep en d en t B n e in e ss
217 Second Street, Suite 206 • Juneau, AK $>9801 • 907-465-5118 • Fax 907-463-5128
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Fax 907.56t.8870 
www.akalhance.org
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Im iiC lM n

T H E  A L L I A N C E
... f ir  rospomikfo dovolopment i f  Alaska's Oil, fits  & Mlnoral Rmourccs

February 28, 2000

Representative Eldon Mulder 
Alaska State Legislature 
Juneau, AK 99801-1182

RE: Support for Frivolous Lawsuit Prevention Act -  House Bill 42

Dear Representative Mulder:

The Alaska Support Industiy Alliance appreciates legislative efforts to address the 
escalating misuse of legal actions against responsible development in AJaska If 
Alaska is to continue encouraging resource development, then the state must have 
an environment that is at least equitable and fair to investors, and certainly within 
our courts of law. We understand that House Bill 42 would require irrigating 
parties to research their claims to assure accuracy, or pay the consequence of suing 
without just cause, The Alliance supports such measures.

Alaska has suffered significant economic losses as a few individuals successfully 
circumvent public processes through litigation. It seems that nearly every proposal 
or plan to develop the state’s natural resources or to enhance its infrastructure is 
let with a lawsuit, regardless of whether there are reasonable grounds to sue. We 

believe many such legal actions only to serve to delay developments that are 
important to Alaskans' quality of life and our state’s economic well being.

For two decades, The Alaska Support Industry Alliance (The Alliance) has served 
as the statewide non-profit trade organizations for businesses which provide 
products and services to the oil and gas industry. Our 350-plus members employ 
over 29,000 people in Alaska 25,000 are permanent residents of the state.

Thank y o u  for the opportunity to provide the support industry’s view on this issue.

Sincerely,

Karen Cowan 
General Manager

http://www.akalhance.org
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March 2,2000

Representative Eldon Mulder 
House Finance Committee Co-Chair 
State Capitol Room 507 
Juneau, AK 99801

Dear Representative Mulder,

I am writing to express the Alaska Visitors Association’s support for two bills in the 
Legislature.

AVA recently voted to support HB 339, which would expand the abilities of the 
Commercial Fishing and Agriculture Bank to allow loans to small tourism businesses. 
This new loan option would greatly benefit small tourism businesses and start-up 
enterprises that might otherwise have difficulty obtaining a regular commercial loan.

AVA also supports House Bill 42, which would discourage frivolous lawsuits by 
assigning financial penalties for false suits. Many small Alaskan tourism businesses 
cannot afford the legal fees incunred in such lawsuits, and in some cases the expense 
of fighting unmerited claims can put an operator out of business. Tourism is the 
fastest growing industry in the state and the second largest private-sector employer 
with more and more small Alaskan businesses starting up each year. In order to 
continue this small business growth, owners need a fighting chance to get their 
businesses off the ground without the hassle of frivolous litigation.

AVA is a private, non-profit statewide trade association representing all facets o f the 
tourism industry. With more than 500 member businesses, AVA is the largest, 
statewide visitor industry association representing the full spectrum of visitor industry 
business interests from small localized rafting operators and wilderness guides to large 
air and cruise lines. Since 90% of our members are small businesses with fewer than 
1Q employees, we sec that a majority of them would benefit from protection against 
frivolous lawsuits and increased access to small business loans.

Acting Executive Director

cc: Representative Hudson
Representative Austerman 
Representative Rokeberg

Lb'Ll  (fifU)00 ,Z0-

http://www.visilalaska.org
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March 13, 2000

The Honorable Eldon Mulder 
State Capital 
Juneau, Alaska 99801

Dear Representative Mulder:

On behalf o f  the Alaska's Hospitality Industry, we would like to convey our support of 
House Bill No.42, Civil liability for improper litigation. As an industry trade association 
our goal is to develop and sustain a business environment in the state which allows the 
hospitality industry business the best opportunity to flourish. This type of legislation will 
allow the hospitality industry members protection against false or improper allegations by 
requiring the parties and their attorneys to be truthful and responsible in their pleadings.

We are pleased that you have taken the initiative to progress this legislation and will be 
happy to mobilize our membership in support of it. Please let us know what we can do,

Best regards,

l l U I V H  A « W g l l l H
Executive Vice President.

U n i t e d  i n  a  c o m m o n  g o a l  t o  m a k e  Al a s k a  t h e  m o s t  h o s p it a b l e  p u c e  o n  e a r t h !

330 E. Fourth Avenue ♦ Suite 201 • Anchorage, Alaska 99501 • Phone (907) 929-4AHA (4242) • Fax (907) 272-1289
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National Association 
of Indapendent Insurers

P. 0. Box 24358, Federal Way, WA 98093-1358
MELVIN N. SORENSEN 

ASSISTANT VICE PRESIDENT, 
NORTHW EST REGIONAL O FFICE

February 24,2000

The Honorable Eldon Mulder, Member
Alaska House o f Representatives 

Legislative Building 
Juneau, AK 98011

RE: HB 42

Dear Rep. Mulder:

The National Association o f Independent Insurers is a trade association o f  over 650 insurers who 
write property and casualty insurance coverage throughout the United States. Msny NAII 
member companies are authorized to do business in the state of Oregon, and are acti ve in the 
state. On behalf o f the NAII and its member companies, I would like to take this opportunity to 
express our support for HB 42.

It should go without saying that lawyers who appear before the courts should be counted on to 
tell the truth. As officers o f the court, lawyers take an oath that directly bears on truthfulness and 
the administration o f justice. Lawyers who intentionally mislead the court should bear 
significant consequences. We believe that HB 42 goes to that proposition, and we support h for 
that reason.

MNS

Phone: (253I94B-9374 FAX: (253)941-6323 
FAX on demand: 1-80O-291-O229 Web site: http://www.nali.org

http://www.nali.org


SOUTHEAST CONFERENCE
Working fo r  strong  e co n om ie s , hea lthy  com m un it ie s , a n d  a q u a lity  e n v iro nm e n t in  Southeast A laska

February 20, 2000

Representative Eldon Mulder 
Room 507 
State Capitol Bldg 
Juneau, AK 99801-1182

Dear Representative Mulder:

The Southeast Conference appreciates your efforts to reduce the financial and emotional impact 
of defending frivolous legal claims. The Southeast Conference supports the direction and intent 
of SSHB 42 “An Act relating to civil liability for certain false or improper allegations in a civil 
pleading or for certain improper acts relating to a civil action; amending Rule 82(b), Alaska 
Rules o f Civil Procedure; and providing for and effective date.”

Reduction o f these kinds o f claims is a step in the right direction and provides additional security 
for the citizens and businesses o f Alaska. Whenever any element o f fraud is involved it cost all 
citizens.

Thank you for introducing HB 42.

Frank Homan 
Executive Director

213 Third Street-Suite 124 Juneau. Alaska 99801 Tel. (907) 463-3445 FAX (907) 463-4425
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ALASKA SCHOOL ACTIVITIES ASSOCIATION

TO:

FROM:

Members of Alaska Legislature 

Gary Matthews

DATE:
y

January 25. 1999

RE: Letter from Paul R. Anderson

You may have recently received a letter from Paul Anderson in reference to a suit brought against 
ASAA by seven students from Service High School in Anchorage. Mr. Anderson has chosen to 
solicit your support in the resolution of this litigation.

ASAA has a long standing rule that limits the number of participants on each school's roster at state 
"team" championships in football, basketball, hockey, volleyball and softball. The purpose is to 
help maintain a level playing field. For football, the roster is limited to forty players.

I have no idea why the football coaches at Service High School in Anchorage did not notify the 
players of this rule at the beginning of the season. Parents and students assumed that there was no 
player limit for the championships. When I reminded the school and the coaches of the rule, a 
gtoup of seven students filed suit against ASAA (naming each individual board member and (he 
student representative), "seeking injunctive relief, compensatory damages, including emotion 
distress, prejudgement and post-judgment interest, costs and attorney’s fees, and such other and 
further relief as The court deems just and proper." The judge denied the temporary restraining order 
and injunction, stating that the coaches should have told the students of the rule at the beginning of 
the season.

So far. ASAA’s attorney fees have exceeded $4000. Because ASAA depends on dues from 
member schools and corporate donations, we try to minimize our expenses. As is a common 
practice in litigation, we asked our counsel to attempt to recover costs after a final judgment is 
reached. As predicted, this has met with stiff resistance from the plaintiffs.

Please be assured that ASAA is not out to punish students, nor are"we using our financial 
resources in a frivolous manner. It was simply a matter of either enforcing our rule and therefore 
accepting the possibility of litigation, or of letting the team unfairly exceed the rosier limit. Never 
once did Service High School request that ASAA increase the football roster limit.

We consistently strive to be sensitive to the needs of Alaska's high school students while 
continuing to promote and regulate interscholastic activities in a way that provides a level playing 
field for all 191 member schools throughout the state.

Please feel free to call me at your convenience if 1 may provide a further explanation of this 
urLrtunale matter.

Respectfully yours.

4120 Laurel Street, Suite 102 • Anchorage, AK 99508 • Phone: (907) 563-3723 • Fax: (907) 561-0/20
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for respoiiBitilo development of Alaska’s Oil, Gas i  Mineral Reseurcn

Alaska Support Industry Alliance 
Support Testimony for House Bill 42 -  Frivolous Lawsuit 

Prevention Act

March 17,2000 
By Karen Cowart, General Manager

My name is Karen Cowart, general manager of the Alaska Support Industry 

‘ Alliance. I appreciate the opportunity to testimony before this committee and 

support House Bill 42.

The Alaska Support Industry Alliance appreciates legislative efforts to address the 

escalating misuse of legal actions against responsible development in Alaska. If 

Alaska is to continue encouraging resource development, then the state must have 

an environment that is at least equitable and fair to investors, and certainly within 

our courts of law. We understand that House Bill 42 would require litigating 

parties to research their claims to assure accuracy, or pay the consequence of suing 

without just cause. The Alliance supports such measures.

Alaska has suffered significant economic losses as a few individuals successfully 

circumvent public processes through litigation. It seems that nearly every proposal 

or plan to develop the state’s natural resources or to enhance its infrastructure is 

met with a lawsuit, regardless of whether there are reasonable grounds to sue. We 

believe many such legal actions only to serve to delay developments that are 

important to Alaskans’ quality of life and our state’s economic well being.

House Bill 42 creates an obligation, in statute, for litigants and attorneys to 

make reasonable efforts to ensure their claims have a factual bearing before

QEKLRAL MANAQEH
KomnComwl

http://www.akalliance.org
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filing a lawsuit. The bill would also make those that filed a frivolous suit 

responsible for assessed damages. Further, the bill would assign financial 

liability to those who tried to cloud the issue with false or misleading claims, in 

hopes o f finding a party willing to settle rather than spend dollars to litigate.

We believe each party in a lawsuit has a responsibility to present factual and 

legitimate information. A system that allows deceit to be awarded is just not 

right and needs to be changed.

For two decades, The Alaska Support Industry Alliance (The Alliance) has served 

as the statewide non-profit trade organizations for businesses which provide 

products and services to the oil and gas industry. Our 350-plus members employ 

over 29,000 people in Alaska... ..25,000 are permanent residents of the state.

Thank you for the opportunity to provide the support industry’s view on this issue.
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S IL V E R  BO W  C O N S TR U C T IO N

FROM; BOB DIDIER

BATE: MARCH 15,2000 ;

SUBJECT: HOUSE B a L  42 .

Dear committee Members,

As a private businessmen in Alaslci for over thirty years and & NFIB member I have 
watched with growing alarm the threat and actual use o f  freviious law suites.

I feel House Bill 42 as introduced^? Representative Moulder is a step in the right 
direction in bring some sanity back into our courts.

Please consider my wholehearted support for this type o f legislation.

5331 Shaunc Drive 
Juneau, AK 99801 

(907) 700-4157 e(907) 780-5127 Fax

TO: HOUSE JUDICIARY COMMITTEE MEMBERS 
Aim BEL E L D O N M U L D E R .
fax. 465-35IS 

JUNEAU, ALASKA 
99801

Robert Didier 
President, CEO

C C  Thyes Shaub, fax. 463-5128

Alaska Ceptractor licenie Number A A  4998
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N T E R I O R  M e d ic a l  S u p p ly
2040 South Cushman, Fairbanks, Alaska 99701, Phone (907) 4; 7-8486, Fax (907) 457-8488

Wednesday, March 15,2000

To whom it may concern;

We support HB 42 with Eldon Mulder’s support of this bi 1 
requiring parties to be honest and responsible in their plea Ii

We are a NFIB member, U 035016129 531 AK 01

/ James Ingrah

We believe in the ideas behind 
ings to Alaska’s courts.

rf )

'.V*



February 27, 2000

Representative Eldon Mulder 
Alaska State Capital Bldg.
Juneau, Alaska 99811

Dear Representative Mulder:

After careful review of House Bill 4 2 ,1 am excited to lend my support. For years, many 
of us in the service industries in AJaska have asked for various types of tort reform and 
while HB 42 is not a substitute for the Recreation Liability Bill that has been stalled for 
these past several years, it is a meaningful piece of legislation addressing a separate but 
related issue. That being the numerous frivolous and disingenuous lawsuits filed each 
year that cost small and mid size businesses in Alaska tens of thousands of dollars.

These lawsuits are often groundless, but paid nonetheless because the cost of fighting 
such nuisance suits is far more expensive than an early settlement for even a blatantly 
fraudulent claim.

On behalf of my company Alaska Travel Adventures, I appreciate your and 
Representative Rokeberg’s sponsorship of this legislation and ongoing support of 
Alaska’s small business community.

Sincerely

Robert M. Dindinger 
President
Alaska Travel Adventures, Inc.

CC: Representative Lisa Murkowski 
Representative Pete Kott 
Representative Jeanette James 
Representative Joe Green 
Representative Beth Kertulla 
Representative Eric Croft 
Representative Norman Rokeberg 
Alaska Visitors Association 
Alaska Travel Industry Association 

Alaska State Chamber of Commerce
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17 March 2000

Representative Pete Kott 
House Judiciary Committee 
Juneau, Alaska 99801

Dear Representative Kott:

I am a life-long Alaskan resident who has recently entered Alaska's visitor industry with 
my new business, Dalton Highway Adventures, Dalton Highway Adventures is a small, 
Fairbanks-based company that outfits Independent travelers with those things they need 
[auto rentals, outdoor gear, etc.] to visitors planning to independently explore one of 
Alaska's most exciting new visitor destination, the Dalton Highway.

In recent years I  had noticed an increasing number of my friends and neighbors starting 
their own visitor industry businesses, and I  found it exciting that the visitor industry 
appeared to be a growing, Alaska-based basic industry that a small business owner like 
myself could actually participate in. Sensing opportunity, I  have decided to jump in with 
both feet.

The good new Is that Dalton Highway Adventures should have its doors open for 
business when visitors begin arriving in mid-May. The bad news is that the #1 hurdle I 
am encountering in attempting to open my business is both the availability and cost of 
liability insurance for a small, adventure-oriented business like mine. According to the 
insurance industry, Alaska's lawyer-friendly laws make it easy for one of my customers 
to sue me regardless of whether their claim really has merit. Furthermore, it is small 
businesses like mine that tend to be the easy targets because we lack the deep pockets 
to defend against a frivolous lawsuit. Too often, small businesses are forced to choose 
between paying to settle a frivolous lawsuit out-of-court OR go out-of-business paying 
for the attorney costs necessary to defend against a frivolous lawsuit.

Alaska's current lawyer-friendly laws are creating a situation where only the large cruise 
companies have the deep pockets necessary to scare off frivolous lawsuits and afford 
ever more costly liability Insurance premium:;. PLEASE SUPP0PT  HB 42 and help small, 
Alaska-owned businesses like mine continue to par," pate In Aiaslo's growing visitor 
industry.

Eriki. '.Veld
Dalton Highway Adventures



R o b e r t  A .  M i n t z
550 W . 7TH AVENUE, STE. 1540 

ANCHORAGE, AK 99501 
(907) 278-2277/fax 272-3695

F e b ru a ry  17, 2 00 0

R e p re s e n ta tiv e  E ldon  M u ld e r 
S ta te  C a p ita l S u ite  507  
Ju n e a u , A K  99801

D e a r R e p re s e n ta tiv e  M u ld e r:

I s tro n g ly  s u p p o rt th e  p ro p o s e d  s u b s titu te  fo r  H o u se  Bill 42 .

C u rre n tly , th e re  is, in m y  o p in io n , no  e ffe c tiv e  w a y  o f  h o ld in g  p a rtie s  re s p o n s ib le  
fo r  fr iv o lo u s  p le a d in g s . T h is  bill a s s ig n s  fin a n c ia l lia b ility  to  th o s e  w h o :

•  F ile  la w su its  w ith o u t p ro b a b le  c a u s e  o r w ith  im p ro p e r m o tive ,

•  K n o w in g ly  a s s e rt fa ls e  in fo rm a tio n  a s  th e  b as is  fo r  a la w su it, and

• M a ke  c la im s  a nd  a lle g a tio n s  w ith o u t f irs t m a k in g  re a s o n a b le  in q u iry .

T h e  B ill c re a te s  an e n fo rc e a b le  o b lig a tio n  fo r  litiga n ts  and a tto rn e y s  to  m a ke  

re a s o n a b le  e ffo rts  to  a s s u re  th a t c la im s  h a ve  a re a s o n a b le  b as is . A lso , if  a 
c la im  is kn o w in g ly  o r  re c k le s s ly  fa lse , b o th  th e  a tto rn e y  and  th e  p a rty  can  be 
a s s e s s e d  d a m a g e s . T h e  tr ie r  o f  fa c t, u s u a lly  a ju ry , w ill m a ke  th e  d e te rm in a tio n  
w h e th e r th e  u n tru e  in fo rm a tio n  p re s e n te d  w a s  in te n tio n a l a nd  m a te ria l.

T h is  B ill u se s  th e  c o m m o n  la w  m a lic io u s  p ro s e c u tio n  a c tio n  as a m o d e l fo r  
e s ta b lis h in g  a n ew  s ta n d a rd  o f  co n d u c t. T h is  s ta tu to ry  v e rs io n  is d iffe re n t than  
th e  co m m o n  la w  b e c a u s e  it a p p lie s  to  c la im s  a nd  d e fe n s e s , ra th e r th a n  ju s t 

a c tio n s , a nd  it m a ke s  e ith e r la ck  o f  p ro b a b le  c a u se  o r im p ro p e r m o tive  
a c tio n a b le , ra th e r th a n  re q u ir in g  bo th .

In a d d itio n , th e  Bill ta k e s  a v ic tim -o rie n te d  a p p ro a c h  to  th e  c o s t o f  fr iv o lo u s  
la w s u its  by m a k in g  th e  in ju re d  p a rty  th e  ve h ic le  fo r  re d re ss in g  th e  in ju ry , in s tea d  
o f th e  ju d ic ia l sys te m . I c o n te n d  th a t a llo w in g  an in ju re d  p a rty  to  se e k  re d re ss  fo r  
h is o r  h e r d a m a g e s  is a s u p e rio r e n fo rc e m e n t m e c h a n is m  fo r  tw o  re a so n s . F irst, 
th e  fru s tra tio n  w ith  th e  ju d ic ia l sy s te m  w ill be  a m e lio ra te d  to  th e  e x te n t th a t 
in ju red  p a rties  a re  e m p o w e re d  to  be  m a d e  w h o le . In o th e r w o rd s , th e  
e n th u s ia s m  fo r  p u rsu in g  a c la im  by an in ju re d  p a rty  is p ro p o rtio n a te  to  th e  
p e rc e p tio n  o f in ju ry  s u ffe re d . T h e re  is n o  s e n s e  in h av ing  a ju d g e  im p o se  
s a n c tio n s  w h e re  lhe  in ju re d  p a rty  p e rc e iv e s  s lig h t o ffe n se . L ike w ise , it is u n ju s t 
to  d e n y  an in ju re d  p a rty  th e  r ig h t to  c o m p e n s a tio n  b e ca u se  a ju d g e , w h o  d e a ls
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w ith  a tto rn e y s  on  a re g u la r ba s is , d e c id e s  no t to  e xe rc ise  d is c re tio n a ry  p ow ers . 
C u rre n t law  o n ly  p e rm its  th e  a w a rd  o f fu ll a tto rn e y s ’ fe e s  fo r  v e x a tio u s  o r bad 

fa ith  co n d u c t. T h is  is a m u ch  d iffe re n t s ta n d a rd  o f  c o n d u c t th a n  th e  H o u se  Bill 
42  w h ich  re q u ire s , n o t a llo w s, th e  aw a rd  o f  a c tu a l re a so n a b le  a tto rn e y s ’ f e e s  and 

p e rm its  th e  re c o v e ry  o f  c o m p e n s a to ry  d a m a g e s  as w e ll.
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AURORA DRILLING
A DIVISION OF AMERICAN ARCTIC COMPANY 

P.O. BOX 61618 • FAIRBANKS, ALASKA 93708 • PHONE (907) 456-6712 • FAX (907) 451-4358

TO; House Judiciary Committee Member

FROM: Gregg C. MacDonald

DATE: Thursday, March 16, 2000

RE: HB 42 - The Frivolous Lawsuit Protection Act

I strongly support HB-42 as a means to insist that legitimate claims only be heard. Our legal 
system currently allows for much irresponsible use without penalty for that misuse. I urge you to 
pass this measure as a step in regaining sanity in the use of our judicial process.

GCM/cm



FROM I ARCTIC CIRCLE TRADING POST FAX NO. Mar. 2B 1999 01:33PM PI

The Arctic Circle Trading Post
Mile 49, Elliott Highway, Alaska. PO Box 85184, Fairbanks AK 99708

17 March 00

TO: Representative . . .

FROM: Lee Kcnaston, Arctic Circle Trading Post

RE: Support for House Bill 42

I am writing as a small business operator in the Alaska Visitor Industry in support o f House Bill 42.

House Bill 42 would discourage frivolous lawsuits, which could otherwise easily bankrupt a small 
business. Small businesses in particular are more vulnerable to frivolous lawsuits, as they are the 
least likely to be able to defend themselves, As a small business operator, I can personally attest to 
the Jack of time and financial resources available to fend off an unmerited claim.

1 believe businesses should make every reasonable effort to provide a safe experience for visitors. 
However, a person participating in an activity should be responsible for the obvious inherent risks 
associated with that activity. Simply put, frivolous lawsuits and unmerited claims are a waste off 
society’s time and energy. House Bill 42 addresses this issue in a manner that is fair to both parties.

Thank you for serving as an elected official and making the tough decisions that chart Alaska’s 
future. As a proud member of Alaska’s Visitor Industry, which docs so much to raise the quality of 
life for all Alaskans, I urge you to support House Bill 42.

Best Regards

Lee Kenaston
Arctic Circle Trading Post
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MARCH 16 , 2 0 0 0

REPRESENTATIVE PETE KOTT 
HOUSE JUDICIARY COMMITTEE 
JUNEAU, ALASKA 99$01

DEAR CHAIRMAN KOTT:

I AM WRITING ASKING YOUR SUPPORT OF HB 4 2 . I AM THE OPERATOR OF A 
SMALL SEASONAL BUSINESS LOCATED IN WISEMAN, ALASKA [POP. 2 7 ] 
CALLED THE WtSEMAN MUSEUM. A MAJOR EXPENSE ASSOCIATED WITH 
OPERATING EVEN A SMALL, ONE-CABIN MUSEUM IN A SMALL VILLAGE IN 
RURAL ALASKA IS THE HIGH COST OF BUSINESS LIABILITY INSURANCE. A 
CUSTOMER WHO PATRONIZES MY MUSEUM COULD SUE ME AND FORCE ME TO 
DEFEND THE SUIT UNDER CURRENT ALASKA LAW EVEN IF THE LAWSUIT IS 
COMPLETELY WITHOUT MERIT. THE RESULT IS EVER-INCREASING BUSINESS 
LIABILITY INSURANCE COSTS THAT MAKE IT DIFFICULT FOR A  SMALL, RURAL- 
BASED OPERATOR TO KEEP HER DOORS OPEN FOR BUSINESS.

RURAL-BASED, ALASKAN SMALL BUSINESSES NEED YOUR HELP. PLEASE 
SUPPORT HB 42 .

THANKS FOR LISTENING 

ALICE ORUCH
Wis e m a n  m u s e u m  
PINGEL CABIN 
WISEMAN, ALASKA
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MBA Consulting Engineers, Inc.
3812 Spenard Road, Surte 200 ■ Anchorage, Alaska 99517 

(907) 274-2622. ■ Fax: (907) 274-0914 
. Email:.mbacori@ alaska.net

■ March 15, 2000

Representative Pete Kott
Fax ;Numi>er: (907) 465-2819 . ' ;

Pit'. . HB42 The Frivolous Lawsuit Protection Act

Dear Representative Kott: ‘ ’•

House Bill 42, which has been introduced by Representative Eldon Mulder, will help prevent 
frivolous liawsuits. As a small business owner and a member of the NFIB, I support this bill. 
I request that you and the other members of the House Judiciary Committee support this bill 
also. Please call if I can be of further assistance.

Very truly yours, • , . ' v  '

MBA CONSULTING ENGINEERS, INC.

nit

cc: \  Thyes Shaub, NFIB, Fax Number: (907)463-5128
Representative Eldon Mulder; Fax Number: 1907) 465-3518

Prihcipals:" G. Wayne Boedacker, P.E. ■ Ronald E. Aksamit 
Associates: Jon L. Morse ■ David J. Morrone, P.E.. CLEP, LC ■ Alexander T. Reeve, P.E. ■ Bradley S. Sordahl, P.E.

S pecializing in  Arctic-, Subarctic, N orthern M aritim e and Rem ote R egions



hWI'l PHONE 110. Mar. J7 2000

March 17.2000

Representative: Pete Kott, Chair 
House Judiciary Committee 
Fix: 907-465-2819

Dear Representative Kott,

1 am writing to you today to express my support for House Bill 42.

As a life-long Alaskan I participate in many outdoor activities which involve taking a risk. I prepare 
for these risks. These activities can he anything as “simple and easy" as riding my bike on city streets 
and designated bike trails, a little more involved like taking my kayak out to T-Harbor and going for u 
day trip along the Bread Line, or putting on a backpack and hiking the Chilkoot Trail.

However, no matter how much I prepare something wrong can happen. There are inherent risks to 
participating in activities.

Many visitor industry businesses 1 have worked for from Juneau to Fairbanks provide an opportunity 
for guests to enjoy Alaska. These include hot springs resorts, snow machine toms, dog sled rides, 
motorcoach companies and art galleries. All of these businesses -  large und small -  have trained staff 
to work on the equipment and introduce guests to the activity and Alaska.

Jf a guest files a frivolous lawsuit it is a detriment to these businesses. There are the legal fees and the 
time involved- Not two things that are in abundant supply for small business owners.

HB42 does not excuse or allow poor maintenance and trrdning. That is still required and businesses 
should be held liable for failing to take precautions. But. what they shouldn’t be held liable for is the 
inherent risk involved in participating in their activity or enjoyment of their property.

Thank you for your time and consideration of passage for HB42.

Sincerely,

CC: Representative Joe Green
Representative Jeannette James 
Representative Lisa Murkowski 
Representative Norman Rokeberg 
Representative Eric Croft 
Representative BethKcrllulu

Kathy I ledges * PQ Box 72318 ’ 1-airhnnks AK OQ7Q7 ‘ 9U7-474.203ri

9VU  ( M) OOi i -  'HVW
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ALASKAN A IR C R AFT ENGINES, IN C  
2425 MerrifiJ Field Drive 
Anchorage, AK 99501 

C.R.S. CY4R119M 
Telephone (907) 272-3581 Fax (987) 272-3592

‘0 : NFE8/AJK stat® office 
r^MDEJR; Esther AJsworth 
51 A T E: March 15, 2000

?!ge one of one -  FoiloWJHtg IS t h e  15* ■ II semff t o  Off f c

S: House Bill 42 -  The Frivolous Lawsuit Protection Act 

c;ar Representative:

/ith the prevalence of lawsuits, many of which sure frivolous and some even ndiculoiu 
esc, House Bil 42 seems like a needful law. A person should always be responsible To.*' 
-eir testimony but because of the love of money many will perjure themselves ar.ci lie 
.iring lawsuits. This should not be and if  legislation will curb this tendency, picitsj 

: .eke your vote :ount in passing it.

Lspeclnilly,

iiiier AJs worth 
.rcrctary
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JAN’S DISTRIBUTING, INC.
1807 W. 47th Avenue 

Anchorage, Alaska 99517 

243-JANS 

Fax 243-5744 

1-800-478-9898

TO: ALL HOUSE JUDICIARY COMMITTEE MEMBERS

FROM: JAN’S DISTRIBUTING

DATE: MARCH 15, 2000

RE: HB-42 - The Frivolous Lawsuit Protection Act

Jan's Distributing Inc. is 100% in favor of passing this bill! We need 
this kind of protection as well as docs the employers. We are members of 
the NFIB.

Please find signatures of our employees below in favor of this bill.



MB's 42 & 339

Subject: HB's 42 & 339
Date: Wed, 23 Feb 2000 09:10:32 -0900 

From: "Justin Ripley" <justin@2alaska.net>
To: <Representative_Eldon_Mulder@legis.state ak.us>, 

<Representative_NormanJRokeberg@legis.state.ak.us>, 
<Representative_Lisa_Murkowski@legis.state.ak.us>, 
<Representative_John_Harris@legis.state.ak.us>, 
<Representative_Andrew_Halcro@legis.state.ak.us>, 
<Representative_Tom_Brice@legis.state.ak.us>, 
<Representative_Bill_Hudson@legis.state.ak.us>, 
<Representative_AIan_Austerman@legis.state.ak.us>, 
<Representative_Eldon_Mulder@legis.state.ak.us>, 
<Representative_Lisa_Murkowski@legis.state.ak.us>, 
<Representative_Pete_Kott@legis.state.ak.us>, 
<Representative_Jeanette_James@legis.state.ak.us>, 
<Representative_Joe_Green@legis.state.ak.us>, 
<Representative_Beth_Kertulla@legis.state.ak.us>, 
<Representative_Eric_Croft@legis.state.ak.us>, 
<Representative_Norman_Rokeberg@legis.state.ak.us>

CC: "Dale Anderson" <at@gci.net>

G reetin gs!

This message i s  in  support o f HB 42 and HB 339, and the corresponding  
in c lu s io n  o f tourism  in t e r e s t s  in  th is  proposed le g is la t io n .

^s you know, more and more Alaska fa m ilie s  are turning to tourism  for  th e ir  
oread & b u tter . Any measures which reduce r isk s  or provide economic 
o p p ortu n ities  to  th ese  sm all b u sin esses  i s  c e r ta in ly  welcome.

Thanks for your ongoing support o f grassroots tourism in  A laska .........................
JR

:><><> 
J u stin  R ip ley  

ALASKA TRAVEL NETWORK 
PO Box 221011, Anchorage, AK 99522 

907-245-0900, 907-245-0300 Fax 
ju stin § 2 a la sk a .n e t  

<><><><><><><><><><><><><><><><><>
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Subject: HB42
Date: Wed, 23 Feb 2000 10:41:37 -0900 

From: Frank Rose <aklm@pt.dlaska.net>
Organization: Alaska Lodging Mgt., Inc.

To: Representative_Eldon_Mulder@legis.state.ak.us, 
Representative_Norman_Rokeberg@legis.state.ak.us 

CC: Representative_Lisa_Murkowski@legis.state.ak.us, 
Representative_Jeannette_james@legis.state.ak.us, 
Representative_Pete_Kott@legis.state.ak.us, 
Representative_Joe_Green@legis.state.ak.us, 
Representative_Beth_Kerttula@legis.state.ak.us, 
Representative_Eric_Croft@legis.state.ak.us, at@gci.net, 
FW Rose <aklm@ptialaska.net>

I want to speak in  favor of HB42. As Alaska competes w ith  
other d e s t in a t io n s  and because operating c o st  in  Alaska are 
g en era lly  h igher than other d e s tin a tio n s , i t  i s  im perative  
that we focus our energy on productive endeavors that deal 
with b u sin ess o p era tio n s. A ll to  o ften  fr iv o lo u s  la w su its  
take up an in o rd in a te  amount of time and expense when there  
i s  no m erit a t a l l  to  the s u i t .  A step  in  the r ig h t  
d ir e c t io n  i s  to  make sure th at those who put fo r th  f a ls e  
claim s and a lle g a t io n s  in  law s u it s  understand that th ere i s  
l i a b i l i t y  on th e ir  p art for doing so . I urge you to  move 
th is  b i l l  through committee and promote passage.

Thank you

Frank W. Rose 
Alaska Lodging Mgt 
PO Box 72478 
Fairbanks, Alaska

2/23/004:35 Pf\
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Support of HB42

Subject: Support of HB42
Date: Wed, 23 Feb 2000 12:28:09 EST 

From: KirkAWA@aol.com
To: Representative_EIdon_Mulder@legis.state.ak.us 

CC: Representative_Lisa_Murkowski@legis.state.ak.us,
Representative_Pete_Kott@legis.state.ak.us, Representative_Jeanette_Jamer@legis.state.ak.us, 
Representative_Joe_Green@legis.state.ak.us, Representative_Beth_Kertulla@legis.state.ak.us, 
Representative_Eric_Croft@legis.state.ak.us, 
Representative_Norman_Rokeberg@legis.state.ak.us

Dear R epresen tative Mulder,

This l e t t e r  i s  in  support o f HB42, the l e g i s t la t io n  aga in st fa ls e  
c la im s /a lle g a t io n s  in  fr iv o lo u s  la w su its . I ca n 't argue aga in st the  
importance o f t e l l in g  the truth .

R esp ec tfu lly ,

Kirk H oessle , President 
Alaska W ildland Adventures

2/23/00 4:35 P>

mailto:KirkAWA@aol.com
mailto:Representative_EIdon_Mulder@legis.state.ak.us
mailto:Representative_Lisa_Murkowski@legis.state.ak.us
mailto:Representative_Pete_Kott@legis.state.ak.us
mailto:Representative_Jeanette_Jamer@legis.state.ak.us
mailto:Representative_Joe_Green@legis.state.ak.us
mailto:Representative_Beth_Kertulla@legis.state.ak.us
mailto:Representative_Eric_Croft@legis.state.ak.us
mailto:Representative_Norman_Rokeberg@legis.state.ak.us


ke HB 42

Subject: Re HB 42
Date: Thu, 24 Feb 2000 13:07:25 -0900 

From: Thomas Ely <cycleak@cyclealaska.com>
Organization: Sockeye Cycle Co.

To: Representative_Eldon_Mulder@Legis.state.ak.us

Dear R ep resen tative  Mulder,

I support HB 42 l im it in g  fr iv o lo u s  c i v i l  s u i t s .  As an adventure tour  
operator we are su sc e p tib le  to  fa ls e  claim s by p a r tic ip a n ts  on our 
tou rs. Thanks for  sponsoring th is  b i l l .

S in cerely ,
Thomas Ely

[ j cvcleak.vcf

Name: cycleak.vcf 
Type: VCard (text/x-vcard) 

Encoding: 7bit 
Description: Card for Thomas Ely

2/24/00 1:27!
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Support of HB42 (Frivolous Lawsuits)

Subject: Support of HB42 (Frivolous Lawsuits)
Date: Mon, 28 Feb 2000 10:53:10-0900 

From: Anne Adasiak-Andrew <aadasiak@avanet.org>
To: "'Representative_Eldon_Mulder@legis.state.ak.us‘M <Representative_Eldon_Mulder@legis.state.

Dear R epresen tative Mulder,

I understand th at there w i l l  be a hearing today on HB42. Therefore I wanted 
you to know th at the AVA Board of D irectors voted in  support o f th is  
le g is la t io n  a t th e ir  la s t  m eeting in  Juneau on February 18th.

As you know, AVA i s  a p r iv a te , non profit sta tew id e trade a s so c ia tio n  
rep resen tin g  a l l  fa c e ts  o f the tourism ind ustry . With over 500 member 
b u sin esses , AVA i s  the la r g e s t , sta tew id e v i s i t o r  industry a s so c ia tio n  
rep resen tin g  the f u l l  spectrum of v i s i t o r  industry  b u sin ess in te r e s t s  from 
large a ir  and c ru ise  l in e s  to  sm all lo c a liz e d  r a ft in g  operators and 
w ilderness g u id es. S ince 90% o f our members are sm all b u sin esses having 
le s s  than 10 employees, we see  th at a number o f them would b e n e fit  from 
p ro tec tio n  a g a in st fr iv o lo u s  la w su its .

S in cere ly ,

Anne Adasiak-Andrew 
Acting E xecutive D irector  
Alaska V is ito r s  A ssoc ia tion  
907-531-5733ph  
aadasiak@avanet. org

2/28/00 12:39 P'
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MEMORANDUM
TO:

FROM:

RE:

Representative JoeGrecn 

Karen Cowart

Support for HB 42 -  Frivolous Lawsuit Prevention Act

DATE: March 1, 2000

PAGES: 1, including cover memo

Representative Green,

The AJliance supports HB 42 - Frivolous Lawsuit Prevention Act, for a number of reasons and asks that 
you consider support for the bill as well.

This bill creates an obligation, in statute, for litigants and attorneys to make reasonable efforts to ensure 
their claims have a factual bearing before filing a lawsuit. The bill would also make those that filed a 
frivolous suit responsible for assessed damages. Further, the bill would assign financial liability to those 
who tried to cloud the issue with false or misleading claims, in hopes of finding a party willing to settle 
rather than spend dollars to litigate.

We believe each party in a lawsuit has a responsibility to present factual and legitimate information, A 
system that allows deceit to be awarded is just not right and needs to be changed.

We ask your support for House Bill 42.

Thank you.

Poat-it* Fax Not* 7671 “ w s y m , / ____
FA>rn / f A a s . * J

Co/Dept. Co. '
PhOTO * Phono#

3 5 7 / Fw#

\ t



R e p r e s e n t a t i v e  E l d o n  M u l d e r

D is t r ic t  2 3  ■ M u l d o o n  &  F o r t  R i c h a r d s o n  

A l a s k a  S t a t e  L e g i s l a t u r e  

H o u s e  o f  R e p r e s e n t a t i v e s  

“ P r o u d  T o  B e  A  M u l d o o n e r ”

S P O N S O R  S T A T E M E N T

C S  f o r  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B IL L  4 2  ( J U D )

T H E  F R I V O L O U S  L A W S U I T  P R E V E N T I O N  A C T

H o u s e  B ill 4 2  will p r e v e n t fr iv o lo u s  la w su its  b y  requiring p a r t ie s  to  
th e  la w su it  a n d  th eir  a tto r n e y s  to  b e  truthful a n d  r e s p o n s ib le  in th eir  
p le a d in g s . T h is  bill d is c o u r a g e s  f a ls e  s ta te m e n ts  a n d  c la im s  in 
litigation  a n d  e n c o u r a g e s  re sp o n sib ility  by  all p a r tie s  a n d  th eir  
a tto r n e y s . It r eq u ir e s  m o r e  c a re fu l a n d  f o c u s e d  p rep a ra tio n  o f  
p le a d in g s .

T h is  bill c r e a t e s  a n  o b lig a tio n , in s ta tu te , for litigan ts a n d  a t to r n e y s  to  
m a k e  r e a s o n a b le  e ffo r ts  to  a s s u r e  t h o s e  c la im s  h a v e  a  p rob ab ility  o f  
s u c c e e d in g .  If th e  c la im  is  k n o w in g ly  a n d  r e c k le s s ly  f a ls e ,  b o th  th e  
a tto r n e y  a n d  th e  party c a n  b e  a s s e s s e d  d a m a g e s .  C urren tly , th e r e  is  
n o  e f f e c t i v e  w a y  o f h o ld in g  p a r tie s  r e s p o n s ib le  for fr iv o lo u s  p le a d in g s  
or c la im s . F r iv o lo u s  p le a d in g s  a n d  c la im s  in c r e a s e  th e  c o s t s  o f  
litigation  for all th e  p a r tie s  in v o lv ed  in a d d itio n  to  e x c a la t in g  th e  c o s t  
o f o u r  ju d ic ia l s y s t e m .
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H o u s e  Bill 4 2  req u ires  a tto r n e y s  a s  w ell a s  th eir  c lie n ts  to  r e s e a r c h  
th eir  c la im s  to  a s s u r e  th e y  a re  fa c tu a lly  su p p o r te d  b e fo r e  filing a  
la w su it. T h is  bill will e lim in a te  “b o iler  p la te ” p le a d in g s  ir. a w su its  a n d  
e n c o u r a g e s  r e s p o n s ib le  a n d  f o c u s e d  p le a d in g s . “B o iler  p la te ” 
p 'e a d in g s  in c lu d e  e v er y th in g  a n y o n e  c o u ld  e v e r  im a g in e  c o u ld  h a v e  
h a p p e n e d  rather th a n  fo c u s in g  o n  t h o s e  s p e c if ic  i s s u e s  th a t a c tu a lly  
did o c c u r . T h o s e  e x tr a n e o u s  p le a d in g s  a r e  e x p e n s iv e  for in n o c e n t  
p a r tie s  to  litiga te  a n d  w ork th ro u g h  a n d  a re  m o s t  o ften  th row n  o u t. 
T h e y  s im p ly  c a u s e  o n e  party, a n d  th e  cou rt s y s te m , to  e x p e n d  
s ig n if ic a n t d o lla rs  to  p a r e  d o w n  to  real i s s u e s .

M an y  s u it s  a re  o ften  l e s s  e x p e n s iv e  to  s e t t le  th a n  to  litiga te , 
r e g a r d le s s  o f th eir  m erit. T h is  bill d o e s  not a ffec t su its  filed  in g o o d  
fa ith . It will, h o w e v e r , d e te r  t h o s e  w ith ou t m erit. A s y s t e m  th a t a llo w s  
d e c e i t  to  b e  r ew a rd ed  b e c a u s e  it is m o re  c o s t ly  to  litigate  th a n  to  
c a p itu la te , m u st b e  c h a n g e d .

T h is  bill a s s ig n s  fin a n c ia l liability to  t h o s e  w ho:

•  I n t e n t i o n a l l y  a d v a n c e  a  civil p le a d in g  c o n ta in in g  a  fa l s e  a l l e g a t i o n  

o f m a t e r i a l  f a c t

•  U s e  c la im s  or c r o s s  c la im s  to  c lo u d  an  i s s u e
® F ile  u n s u c c e s s fu l  c la im s  o n  th e  h o p e  o f fin d in g  s o m e o n e  w illing to  

s e t t le  rather th an  s p e n d  th e  d o lla rs  to  litigate  th e  su it
•  S ig n  a  civil p le a d in g  b e fo r e  m a k in g  r e a s o n a b le  inquiry to  

d e te r m in e  it is w ell g r o u n d e d  in fa c t a n d  w a rra n ted  b y  e x is t in g  law

T h e  b a s ic  p u r p o s e  o f H B 4 2  is  to  g iv e  injured p a rtie s  e f fe c t iv e  
r e m e d ie s  for b a d  faith civil litigation . T h o s e  w h o  a r e  trying to  tell th e  
truth will h a v e  n o th in g  to  fe a r  from  th is  bill, a s  it w o u ld  o n ly  a p p ly  if 
th e  trier o f fa c t fin d s  a  party  h a s  m a d e  an  in ten tio n a l, f a ls e  s t a t e m e n t  
o f m a ter ia l fact.



SECTION  BV SECTION ANALYSIS OF CSSSHB42

Sssrton 1

Subsection (a)flh Prohibits a person from signing a civil pleading that contains false 
allegations That are material with the intention of asserting claims or defenses that arc false. This 
language is identical to the language contained in SSHB42.

Subsection Prohibits a person from initiating or sitting a civil pleading before 
making a reasonable inquiry and forming a reasonable belief in both the existence o f the facts 
upon which the claim or defense is based and that under those facts the claim or defense is valid 
under applicable law. This language differs from the language contained in SSHB42 by more 
clearly stating that there must be an objectively reasonable inquiry and belief in both the facts and 
law upon which the claim or defense is based.

Subjection (aH31. Prohibits a person from participating in the continuation of a claim or 
defense after the person discovers that the claim or defense is not supported by a reasonable basis 
in fact or is not valid under applicable law. This concept was contained Section 1(d)(3) of 
SSHB42.

Subsection <bh Provides that the' oun shall enter judgment against a party who 
intentionally makes a false statement of material fact in connection with the prosecution or 
defense o f a civil action. This language is identical to the language contained in Section 1(b) of 
SSH842, except that the word “intentionally” has been substituted for the word “knowingly” in 
the interests o f consistcnc; md clarity.

Subjection fcMlh Allows a party injured by a violation o f paragraph (a)(1) to bring an 
action for compensatory and punitive damages against the person who signed the pleading.

Subsection Allows a party injured by paragraph (a)(2) to bring an action for 
compensatory damages against a person who wrongfully initiated or signed the pleading.

Subsection lcM31. Allows a parry injured by a violation of (a)(3) to bring an action for 
compensatory damages against the person who wrongfully participates in the continuation of a 
claim or defense.

Paragraphs (c)(2) and (c)(3) clarify that an action for violation can be brought only 
against the person who wrongfully initiated, signed or participated in the continuation of a claim 
or defense. These two paragraphs also limit the damages to compensatory damages only, 
whereas under SSHB42, punitive damages could be sought.

Subsection id I. Provides the court shall award actual reasonable attorney’s fees and 
actual reasonable costs to the prevailing party in any action brought under (c). The only change 
made from SSHB42 is that actual reasonable costs was added.



Subsection (e). Provides that a civil action under (c) may not be brought unless:

(1) Notice of the specific conduct with supporting evidence was served on the 
opposing party;

(2) The challenged conduct was not appropriately corrected within rwenty-one 
days of the notice;

(3) The person prevailed on the claim or defense that was the basis for the 
notice; and

(4) Final j udgment has been entered.

In this Subsection, the Committee Substitute makes two changes to SSHB42. First, (e)(1) 
requires any supporting evidence to be served with the notice of violation. This change was 
made to insure that the notice of violation will be a fair, substantively based notice and that the 
notice will be sent with preparation and thought. The second change, which is contained in
(e)(3), explicitly states that in order to file a claim, the person must have prevailed on the claim 
or defense that was the basis of the notice. While this was certainly implicit in SSHB42, it has 
now been made explicit in response to some of the testimony.

Conclusion

CSSSHB42 explicitly addresses a number of the concerns raised about SSHB42 in the 
Testimony and discussion of the committee members. It both narrows and clarifies the conduct 
we seek to correct. It imposes an objectively reasonable obligation of inquiry to determine that 
claims or defenses are reasonably based in fket and are valid under applicable law. It further 
provides that claims or defenses which lack a reasonable basis in fact or are invalid under 
applicable law may not be continued. It makes clear that in order to file a claim, a person must 
have given notice and prevailed on the issue that was the basis of the notice, thus removing the 
concern that an unsuccessful litigant will abuse this cause of action. It also makes clear that 
such an action may not be filed until judgment is entered, thus removing the concern that this 
cause of action will create a trial within a trial. Finally, this proposed legislation is intended to 
be self corrective to the extent possible through the notice and opportunity to erne provisions of 
Subsection (c).

F«*c2
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S P O N S O R  S T A T E M E N T

C S  f o r  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  4 2  ( J U D )

T H E  F R I V O L O U S  L A W S U I T  P R E V E N T I O N  A C T

H o u s e  B ill 4 2  will p r e v e n t fr ivo lou s la w su its  b y  req u ir in g  p a r t ie s  to  
th e  la w su it a n d  th eir  a tto r n e y s  to  b e  truthful a n d  r e s p o n s ib le  in th eir  
p le a d in g s . T h is  bill d is c o u r a g e s  f a ls e  s ta te m e n ts  a n d  c la im s  in 
litigation  a n d  e n c o u r a g e s  resp o n sib ility  b y  all p a r tie s  a n d  th eir  
a tto r n e y s . It r eq u ir e s  m o re  ca refu l a n d  f o c u s e d  p r e p a r a tio n  o f  
p le a d in g s .

T h is  bill c r e a t e s  a n  o b lig a tio n , in s ta tu te , for lit ig a n ts  a n d  a t to r n e y s  to  
m a k e  r e a s o n a b le  e ffo r ts  to  a s s u r e  t h o s e  c la im s  h a v e  a  p rob ab ility  o f  
s u c c e e d in g .  If th e  c la im  is k n ow in g ly  a n d  r e c k le s s ly  f a ls e ,  b o th  th e  
a tto rn ey  a n d  th e  party  c a n  b e  a s s e s s e d  d a m a g e s .  C urren tly , th e r e  is  
n o  e f f e c t i v e  w a y  o f h o ld in g  p a r tie s  r e s p o n s ib le  for fr iv o lo u s  p le a d in g s  
or c la im s . F r iv o lo u s  p le a d in g s  a n d  c la im s  in c r e a s e  th e  c o s t s  o f  
litigation  for all th e  p a r tie s  in v o lv ed  in ad d ition  to  e x c a la t in g  th e  c o s t  
o f ou r ju d ic ia l s y s t e m .
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H o u s e  Bill 4 2  r eq u ir es  a tto rn ey s  a s  w ell a s  th e ir  c l ie n ts  to  r e s e a r c h  
th eir  c la im s  to  a s s u r e  th e y  a re  fa c tu a lly  s u p p o r te d  b e fo r e  filing a  
la w su it. T h is  bill will e lim in a te  “b oiler  p la te ” p le a d in g s  in la w s u its  a n d  
e n c o u r a g e s  r e s p o n s ib le  a n d  f o c u s e d  p le a d in g s . “B o iler  p la te ” 
p le a d in g s  in c lu d e  e v ery th in g  a n y o n e  c o u ld  e v e r  im a g in e  c o u ld  h a v e  
h a p p e n e d  rath er th a n  fo c u s in g  o n  t h o s e  s p e c if ic  i s s u e s  th a t a c tu a lly  
did o c c u r . T h o s e  e x tr a n e o u s  p le a d in g s  a r e  e x p e n s iv e  for  in n o c e n t  
p a r tie s  to  litiga te  a n d  w ork th rou gh  a n d  a r e  m o s t  o fte n  th row n  o u t. 
T h e y  s im p ly  c a u s e  o n e  party, a n d  th e  co u rt s y s t e m , to  e x p e n d  
s ig n if ic a n t  d o lla rs  to  p a re  d o w n  to  real i s s u e s .

M an y  s u it s  a r e  o ften  l e s s  e x p e n s iv e  to  s e t t le  th a n  to  litiga te , 
r e g a r d le s s  o f  th eir  m erit. T h is  bill d o e s  n o t a f fe c t  s u it s  filed  in g o o d  
fa ith . It will, h o w e v e r , d e te r  t h o s e  w ith ou t m erit. A s y s t e m  th a t a llo w s  
d e c e i t  to  b e  r ew a rd ed  b e c a u s e  it is m o r e  c o s t ly  to  lit ig a te  th a n  to  
c a p itu la te , m u st  b e  c h a n g e d .

T h is  bill a s s ig n s  fin a n c ia l liability to  t h o s e  w h o:

•  I n t e n t i o n a l l y  a d v a n c e  a  civil p le a d in g  c o n ta in in g  a  f a l s e  a l l e g a t i o n  

o f  m a t e r i a l  f a c t

•  U s e  c la im s  or c r o s s  c la im s  to  c lo u d  an  i s s u e
•  F ile  u n s u c c e s s f u l  c la im s  on  th e  h o p e  of fin d in g  s o m e o n e  w illing to  

s e t t le  ra th er  th a n  s p e n d  th e  d o lla rs  to  litiga te  th e  su it
•  S ig n  a  civil p le a d in g  b e fo r e  m a k in g  r e a s o n a b le  inquiry to  

d e te r m in e  it is  w ell g r o u n d e d  in fa c t a n d  w a r ra n ted  b y  e x is t in g  la w

T h e  b a s ic  p u r p o s e  o f H B 4 2  is  to  g iv e  injured p a r tie s  e f fe c t iv e  
r e m e d ie s  for b a d  faith civil litigation. T h o s e  w h o  a r e  trying to  tell th e  
truth will h a v e  n o th in g  to  fea r  from  th is  bill, a s  it w o u ld  o n ly  a p p ly  if 
th e  trier o f fa c t  fin d s  a  party h a s  m a d e  a n  in te n tio n a l, f a ls e  s ta te m e n t  
o f m a ter ia l fa c t.




