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Amendment

To: HB 301
Page 4, add anew Sec. 9
Sec. 9. AS14.30.315 is repealed and reenacted to read:

Sec.14.30.315. Programs for gifted children, (a) Every school district
shall establish educational services for gifted children that provide for
student identification, student eligibility, student learning plans and
parental and student participation including an appropriate review
process, consistent with regulations adopted by the department”(b)
Nothing in this section prohibits the department from requiring
approval ofprograms ofspecial education and related services for other
categories of exceptional children.
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Amendment

To: HB 301

Page 4, add anew Sec. 9

Sec. 9. AS14.30.315 is repealed and reenacted to read:

Sec.14.30.315. Programs for gifted children, (a) Eveiy school district
shall establish educational services for gifted children that provide for
student identification, student eligibility, student learning plans and
parental and student participation including an appropré&rte review
process, consistent with regulations adopted by the department, (b)
Nothing in this section prohibits the department from requiring
approval ofprograms of special education and related services for other

categories of exceptional children.



FISCALNOTE  simession: 8 301

STATE OF ALASKA (H) Publish Date: 1/21/00

2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected Education & Early Dev.

Title Education of Exceptional Children BRU Teaching and Learning Support
Component Special & Supplemental Services

Sponsor Rules Committee

Requester Governor Knowles Component No. 166

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include Inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 1

CHANGE IN REVENUES ( ) | !

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost:
POSITIONS

Full-time
Part-time
Temporary

ANALYSIS:  (Atechasgaaepecelf necsssaty)

This bill proposes statute changes that would bring Alaska law into compliance with federal laws and
regulations regarding special education services. There are no expected fiscal impacts to the Department

as a result of this bill.

Prepared by: Barbara Thompson. Deputy Director S Phone 465-8727
Division Commissioner's Office ly y Date/Time 12/20/99 4:14 PM
Approved by Commissioner Richard S. Cross/Ars A A A Date/ -
Agency Education & Early Development

nnk o o..o.J TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

UUMMIT 1C_E C O P n”r further distribution information, call the Governor's Legislative Office
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HB301

Subject: HB301
Date: Fri, 14 Apr 2000 12:51:03 -0800
From: Marc Grober <marc<£'interak.com>
To: Representative_Eldon_Mulder@k gis.state.ak.us

Attached you will find testimony prepared for the Senate HESS committee.
| would appeciate it if you would a) circulate this testimony to all the
Finance Committee members; b) advise ail the members that, thanks to the
intervention of our federal Congressional delegation there is no need to
ass this bill out this session; ¢) this is poor legislation as the

ouse HESS committee reco%mzed in" unanimously refusing to recommend the
bill pass. The only way the public is goingto get the opportuinty to
ensure that appropriate legislation is adopted rs forthis bill to™ die.
On behalf of the hundreds of people who have tried to tell the _
legislture how really bad this bill is | askthat you let the bill die

in committee.

Marc Grober

p.s. please confirm by return e-mail that you were able to open and
print the attached testimony

Name: sb205te:timony.wpd
Type: WordPerfect Document (application/wordperfect5.1)
Encoding: base64
Download Status: Not downloaded with message

4/14/00 1:10



L a w O £ffic es of M ak c C k o ferr

104 M riDOON Is., Box 409
A ichoraoe, Alaska 995014

(907) 337*5657 V oice a h B ax
MAEC@ INITEEAK.COM

April 14, 2000

Senate HﬁSS Committee
Via E-mal

Re:  SB205/HB301

Dear Senators,

You now h|a¥e beforevtll VSB 05/HB301Eb|II? This bill tiﬁersfﬁ avariety of si
mechanical flaws as el Tas romanum ero £0|IC gro ems t ave Wi eran nﬁ
Im VIW lenqt dcnsu lon

Pgﬁgsntg%g \]%?zgalc%ﬁesute manete fs]tve |Ie%vh|crh e Cl asan(jwhf]VYtl ave

the members, 0 Iea es in the H ou?

BI r?mtt ee re f foreco nd that ass P n|t| gsurv,ved on
auseothe |n almst(t] etoensure aseﬁ ine |I eg H

ourteennb o | edera und| le at are NOw ac ﬁ e

untrue F |evethe Il conttguestosu veongo%toftn ralpranc rtt

R/ﬁest? wmyte f on regardin someo them e atzintde ects % e|sIa ri
U ana |s |nt t}/co ment U a{)onasee lonal analysis of t ecu rent il

date asot aey ave 00ked th|s n ormatllo reV|ou snow

{0 address ? X eveoPm nts aa| t]

tt /a cept.interak.com cptlonaltes% shml an ohoe ou taete

ogaeor umty to review the materfal there, which Td like to mcorporate nmy testtmony oy

ference.

Before IJ r%roceed to that te h ttmony | want 0 ale se the committee that | have pr?(wded
cogyo resume whic ey v% B eyou al aveso ou understandm roup
exPer 1€ In these matters. | haye entest| ore fS%eommtt e 0N eC|a

equc onsm?el 2, haye p r? Dose heong srew te ot esesatu esto?
ocal point for discuss| no the |ssuei re ttng to eC|a ed cat |o% M one 0 ave
Eo e onjy at orn

?ewa \ghoﬁtae itigated special education matters an
Ba é &%te educ t|on|sues | have neen apmmte urts t rought
Pu cate 0 represent persons Involved in specia e our

educatl on tigation befo
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Ffl wledge am the onl att]orne

state courts becau éeofmS)/exPer ernAhrsareaan tom

00eso appornte first gua rfre zit Elearr cer In"19%4 and th stat
awmakes rt%earthat ergar nocurren%&a red ﬁ[ ? cers of ejust ayt
ontrn eto gas ualrfied fo serve earrn (f easan one else’in the state.
aveo arne Int epatSecretarr Revrew cation rajctrc(fs In this state
Secretarra vrew wa rocess ecretarya nowledoed that the state
as not com zv [ms.0 eral grant and ma datedc rrective ac rﬁn a

ele

[0CESS WNIC germrnae Infhe 1 mendments eavrn
reaI OVErs| ﬁt Bi garr theE%ucatr n Law Fectro of ﬂ a Bar
ocr tion as e asi)ast hair. 'have been pro esironalyrnvolved wrt e ISSUeS
eore IS committee longer t an an oneyou are ever | eIP/to he rfroln and have eer]
1S, lamnots B nany ormal representationa

f
gakggacftr;?t‘pg; g/ I Sueﬁéahr?sr a mO irdeattfaS \r/tvaotrdreoo%tfte subgcg Snté]rre0 san¢J rthhnedsrers
Rarensare eco g %r ‘egrs ature 15 looking at ettrng the fox Into t he
henhouse. Now ['d fik8 toa ress

The bill proposes ma rbut Inconsisten es to AS 14.30.180 et seq (also identified as
Artrcl |OE'%Iuca for Exce trona? Chq%ngn 'and sometrmes re?er? to be?owas th
rtr?e It repeals {nostoft suqstantrveprovrsro Sre atrnﬁ to que rOCess rghts an
trans ers resp nsr 1l ormu trng Epe Inent aW o e A DeRart ent 0
ucah and Ear eve ment me requires, whether one %reesPr
not\%r prnt L n] Itrtma esSt Alaska shall o the least
0SS! lefor Feni dre gwr still allow us to use them to colle eraI FeVenues),
owrn us mensto dress Its stated pur ose gaﬁenuncrae e ove or
ransmrt e ave contrnu ora 0T sectlona ana srs
re are tad [8SSES thrsb ve een una eto oca cha 0c ent
rcu toad ss th tentso abr wh% |the proponent as een unanle
unwr rng o substant rveyan rcIysuppor he il

?’e he curre tbrIIwas esen erit %una)stne sgggythobfrr(rrfg ate vrérn %58(4 Eelrrlvcr)ta
S {) efinin hdrsa?? r%/ Yous oud that one
8 DEED Tor Com tn Wi

etal requ tr NS,
consrrgt nas atrea Cber?égﬂ a
t AS 1 30350$9 feAt(DEEDrsu toadA sseventhrsmsrn rgnrfrcant%gﬁﬁg
Issug, can you really rely on mucheset ey present to you?

2 The bill ees 14.30.35009) and (11) defining “related services” and “special
education”, utt ebAﬁrepealgg%(a re- enagts AS 1430186 ?ttrc employs bortt terrlr)t

3 The hill amends AS 14.30.180 but fails to include the complete term of art "free
approprrjate pnlalrc education™ or FAPE Jttte word ?ree 15 mPsserng) and repeals AS
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e that states provide FAPEa requiring that such rovide

F ?os Onéne ot?rer san AS 1430 % 0s,INnc % reentrr rase. The statute
1s clearly inconsistent and fails to mandate the very kerne the IDEA, FAPE.

I s s'raearjar%rnnaaraa e

4 350}1 wgrch Was the onl¥portron oftrig statutes that mandarbe %rm%lrance WIQ

exception Idren 1S propos test [r
ssu es that ere are also statut tron ecra educatr nand related services
at ma rtgoe hhatt ese hene t areo ered a
sbeen 8 misinte rete A DEED nd nee sto ere ealed
so as to a ord ur er misa g [A een a vrsrn tis_Sectio
era DEAreg Ttronn atter ow e [DEA |t1§aC

madtei atAaskacom mv
or ederal re ula lon 'f e rom time to tIme. This I false undersaelaw $|n
there |saspe||c %u tr re SIn hhsporn tat 4 AAC 52900) and the Department
has af parently acknow this before the House HESScommrt eEwhrch Inpart was
srsfort e>1 ensrvea endme ts restatin teLe ISlature's aut |ty nthrsm tt
strfre onA g

Hasmuc 8 anguaerss er LIOUS aume erso e]
ere 1SN0 easo the ¢ mrteefeest at mustrtarn

eI n ua
anquag et H ea drtrona ng age Inclu eﬂtoensure that |kDEEDdoes not
%g mrs Irection |

uture.
?#ec jon2 mené!1 1473), 182 authorizes AKDEED to take action necessarg
ua r era %/h

lle t |s vrsrona ountst movrn%A 14.30.335
Sec |on12t Q/u Ag(e |sst| Super uo $ as not ed ahove and leaves too much roomfor
misinterpreta ron

T The bill makes a varr%?g ty of amendments to AS 14.30.193 and 1% but fails to address

nder st Ic
E RP/O %Iy r?e S%ctronl affords the subpoena power in tier tw orstate hearings
N Whic §|s rare {0 even fa etestrmonyasth e esu osed to%)

e la eve
e]arrn%;np ection 1 r! refgrencest one eﬂ] strrct earrn§ h
Where most evigence ISF uced, does not ord SUC |(n 1cers that power., T 1S has
been a qross vioation Jr andate for 30 ears and Pas been recognized b eve
expert who has Boke atthe |ssue event ee(gg s retained to train due process earm
o icers). Thesu

08Na PoWer must be specfied with respec to%oh tiers
r%La ers ractrgrn mt% 1S area o%the awa ear to a@ree thatatwo tired system is

ar% grra eand a asteo resource W g/ l] sem In response

Ilea? es' concerfslcon cte tefde |ceo ecra E Tca lon Pro ramé
% giarne the names of states that had g% romatvvotre toasinale tiers ste n]
then discusse hrscange with staff In’t osesa(ses Was ver}/ resse

E)rovrsrons Pf e Missoury statutes.and spent a cons erab(! amoH % e Wit I\/Irssourr
tate special ecucation starf reviewing these provisions ana how they have operated in that
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InanutsheII the Missouri sys Eem efm[plo s a sinqle tler with a three person ane(!

E)anesareem quite 3 number of states). One ane g(m erriast fcont acte
torney respo ebeto nhnrstratron oté e}go ram. One a tona anel member is
then a porned each 0 edrsnc and the pdrents. This resu srn%sysem where
e[yone he r! etEeyaebern ear asyste Were people befjeve t ede aronsare
reasoned therenyre ucrn eas asy temt at rom es well researche ecrsron?
e%ael resuy srnaq Icker constl utrogue

nat roYrde some ece entra ue Angl,

ane Iencour e the comm ttee t0.ado Mrssounpan or providing

% Bhea”Q trall? aren(t)%rsr theaSDg artm ntsr fusal to do tre uIatronsrncom liance

Ith the 183§amendnt%%ts {0 Sec |o |[Z)t h ame erern nded o%n& e

thaﬁ ere Was an ort)en rerﬂrs er eann ofTicers an that a]rrng rcers woul
led for a n\ed 1 % ase # elr succesi rn I0n 0 trarnrng The

eartment hasR tested eannq jcers at the cogt fnnr 0nce since 1
Dloartmet aSnever o ent mngetoang/mem ﬁro epu cw owan edtot e

tha tranrn Tetramrn N ma equa

Rresen trm there are er on aI edI eann cerswho ntun ers an

ow oa staestat tea gulation The r%cnce [ec mended B%E an the

|n t e curre are ina equate to a Uie process

Prac |ce rocedure em

dg ectron 9%tarlstoade ateI addresswho hast Jt ti rden of re uestcngadue Process
hearing ang this rsnosma ma ter, ndeernor o era aw n‘a ent not agree t
%rogosedc an eto an [EPthe (ﬁtrorn(?sed rﬁemente% g pendix

are {'s refusa asda I[t) i ang 5 'uAeACrgzegsg% 'a\ndnls rICtWhlc%thISh ta) ré%rrrrcltjse
q aEe ang abettegrB AK OE |[\)no? tesegg r%rﬁ) ﬁ lht he /|DEA

e
en MENts have now ¢ oneast%rf urther ana recoqniz asta en%y practrceas
e e B S e
gof he% (Fﬁrgagcﬁessmé) 4.3, 86@? 1S con on \yvr(t {0 a oog 3 ?
itigat |o an present? trhrrl er of equal protection |ssueswrhregard to arentswho
are not ome sc oolrngt elr children,

5. The Dill | f reconc N ro ns of AS 14.30.340(a) and AS, 14.30.186.
Soc Pon 340“ s(h CL %1%3/ re e erianis pr\e{ﬁls?on? rolle dlrn 10 Secti h tt?g Crhaps more
apgrogréaso y more at en Ion s oudbe spent defining the terms employed as part 0

9 The hill attem ﬁnts touseasale [gal construct the residenc otthe chrld but tarés t0 define

that construcA garn 15 1S not'a simple matte[ aS dra ers at eﬂtdp rl<qn ?trn uIsh
hetween resicence and domicile as concerns entitlement (% gsrarﬂ Ve Bwn oriears
Suggestions were made In 199 as to how to possibly address this matter but it remains
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an issue. There is also crincern that the current language may run afoul of the adoption of
unilateral placement policy in the ID

10. School drstrrcsface tre{r%e ﬂ%t(rjse rcir)\hlem in c?les}renrgrusleShéner?t%ﬁV\ﬁ;H that ala?]sogef

ersons atlt uIaIr | tpt !
Fééé’%ttt °st”uatt T tth s é’stttpa W outt pcﬁstgcentoal e
an ew rIe rentwrt Iega Ustady fefused t ove the
st In nunt osrt nJu icial officers. rnv suggest att
oudno revetata rs rrc eane ucatrona ro ra onte asr
demand ro apgrentwrt out eg custo %t\itee r[s) rrctta e mgclar ed the

beerédrrecte to do so by the Department. ? ke agvocac fora
asrerbz ﬁ uirm tatas 3te recoqnize t at [ger ¢ ersons ma exercri
arenta rrh rlwas ot Intended to olesale avocX nstrH Hga f]tf
emners thrs ass as a\g compleeand total authority to &ct on benalfof the cni
This defect must be resolved now.

. The hrll continues, to provrde forashag realm wher rent I rr % ng)
a e uate recognized. t dl roposed (and AKB

sron of Title 47 (inc n theCN statite ee t) rovr edrstrrcs

rth an 0 por tunity to overri epar ntaLﬁecrsro where the district eve that suc

arentaI ec J ns Wwere contrary 1o the child's we iare Bﬁoﬁowrng the exrstrng statutes
arents wou ?uaran eedasrstanceo counsel any t eadrstr ot attempted to Torce
garents to accede é)olrst ct demands with respect to Erecra education pr rmmrn or
valuation. Itwould also eeﬁonomrcal b%emg Ingle s stem woul a 010 the

I n
srtuaronwherert( tricts sim é gntsa und o etr ng SUc ac lon
J ,al scrutiny, The fedePa the sta%e fr me w hatever

[r awD EN$
In erna roces the stae WIShes to em Itricts ar ded some
oppartupity to raI rcerrer arens eus
12, Sectiom4 of t eb on a resses esrt tro In WQIC sexercrse f nts Yet
underou rrentre rosan orr erfe era rnes these rights ma
Bass tOf ren wh they reac ma rr IT 1t 1S erntent 0 maiftain o
[rent aw rnthrsr Cnec t'the amen awwo d £ onee again Inconsistent with suc
policy. See 0. 4 AACH2.560,34

13.1 have conhnued 0 recgmmend hat hrsArtrcIe be am nded Cadogvldeap rratfe

rovisjons of t ﬁ % rnrfstratrve Frocedure At T
recedent as well as the Denefit ot years 0 wisdom regardrng d mrnrs ratrve procee ngs

4, The DEAamendme ts also r urreare onstitution of the s ecraI edycation advisor
bl S e o

oard. AKDEED has not brought t eca don't Want sych changes to
subject to the political processg IS 1t reas na le 0 H ?reveythat AKDEED has rnter(?trona y
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ﬁfta[grortron of the com Iranee andateé) 8fthebr||r ord rtob}ﬁpassthe real | rn tent o
and toma es eman ate advrso[g oar continues to be maintain
arr se su esttatr orer

rnsuc anner oon resen anr tera np

el e R Sl
Elgtrvec crlporo e Holise orSenate XIE ommittee so that the boarrJ can do

wartrssuppose to do.

(]{5 The bill fo the rst Ime establrs e astatu te of limjtations that, for no %pparent reasg
0es not a yto rstrrcts can te ou 0 extensrvg experience tht ased Sp%
nrght ace in ea wrt Istricts an 0 {Nese ISsu tat12

Hrare hal] arents t EhD \
ins IS rossgrna equate. A two Year statute ot limitation that applies to ot parties
would be appropriate.

16. Section 4 of the bil| represents the int ntofthe rnrstr 10 toc sr the term
: A

exceptro al 10 enera fer o the ene rarreso Artrc % ? eaves the
[(w osecaus%an Nt ede rtrons se tron of th DEED has

term in
RHarent%/tfeerPclarmrn tate rde Ines man aes ac age hrs rsnonsense

4 gross misre A CFR I rc mere %/rerI]urres as SB3
(e mQXen ed In 1994) that there ea audr frail 0 thﬁtsendrng e (eafu scne
{rac uch of the rckerrng and patching that has been ng In befgre hoth
commrttee stems from this a en mrsrea rn There 1Sno res atsoever that state
te an regu atro can't | t er: asassube to eraII?/manda 1glrr nts
a{gt atcassr entrfied un er era In actthe eral requlatfons o o far & to

aKe It clear you need not even label a chi

The two essential re urr me ts are ata Ieasta ertain minimum class of ci htren ot
at leas amnrmumsto tsanet raptdap ICa] r]forthe er Ifudns as toe
mited to those students und ege gur ernesandt S have to be
tracke sot €veryone can ess réd the flinds are being spent on somet rngoherthan
say te ane Ing fasuRerrn en entso Ice, In sum, this bodly could In"fact adopt
statutes that provided that every child in the state was enti gd to the rrghts anr1
Prot ctrons rdentrfreét in federal reg ations, However, ?u would only recelve edera
unds for those stu H Ity under t]he ee %urde Ines. 1 encourage the
ommjttee 1o re arnteuse 0 ex rtJt]rona rough t tatutes ad requlation
mandatrn% att eaag{encyemp nqua g rs ormat as wor for 1S State
r% Xe es, Sendtors: | sal ty}/e initial HB3V1 create Aahnum er
%u rot tion rssu ec Use while t]e ov(e}| dsonre rovIsIons It retare others. The
curren mens while qbviously well intende (! rovr%e pr]o ectlo snecessa
oensuret af our at-ris ren [ ce Y]e SeIVices an render t tﬁi protectio
rssues Xev Sgrea auseot con,rnurn%lnco istencies In the bill. There ﬁre
anum edsy (Ves, easy) so utrons to the G/T provlems, but I respectfully submit that
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You ar? not gomg t0 e able tq address them, together with the other problems inherent
this Tegislation, within the time remaining to this committe.
haé concludes m éfovervlﬁw of the most opvious issues with this legislation. 1 could go on
or days. Let me close with some observations.

While this comm| tee rnayh eto oexwtandg -operate with the administration, that in
N0 Way gsesté ﬁl Ila V\/ﬁhlat as a(ﬁﬁear ore ou 15 ompetent t test lfryon the
ﬁsuesa e? Int |s the nominal su irec o%)ema educatlon |se cat|on
teessenceoseila education orte T eenteawTe|ssues?
rocessa dco |anfet e heart and sole of s 8|ale ucation law, are matters,of lega
It not e ucatlo al policy. Thereare onz/ab?uta ozer}attornﬁyswho ave ever’]t afe
ese rpa ters and about alfreg(ese t schoql districts, from %m yoU have not at
emalnlnc[J counsel, half a rgam are emRIoe genuﬁ de b
gover‘qmenta %mlms z1t|o S, Theadlm stration has hever ee successful in 0 taumﬂ
ance. wi gema ucation law at any time d unﬂg e past years
adg1 nIS raPon as spent mi Il?nsand rwllgmao dollars wit an){reall accct) Habl ity
as re si even comE) YX ht pré)nouncemen e law of this state
most recent X DEED has ‘taken to adw ng stricts to V|0Iae state Iaw ?
dministratio hasgwen ouam|ste}ken IStor % EA, amistaken view of federa
L%uw ments, and amistaken view 0 ﬁderap Icy. The administratjon has attempted to
eep the publi couto tm Iscussion. This |snota rett glcture ut |t|sap|cture at the
ma or| of 1S ASSe 3/ as heen wqes} 8 L ﬂ"ﬁ Iyears now, |want to see
ne ?ssa educatmna p[] gramsproper){ ed so that all chifdren get a free a Pro riate
Bu IC education. Eesam? oken T want to seeacom eent adm|n|s tration that
nderst n?s t?at Le U%IOHS Wst tutes, not vice vers wan([)to See some
accountanility for tne'millions of dolla

Senators, | appear here before you without a client, without being on the payroll of some
pf% Jeg orgamzat on, %r the sa erfasonl fgeare ﬁere ||$ )6%

Vern a1 an
Fhalnais S
el et Lo
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Thank you.

Marc Grober
A Statement of Purpose for Use in Alaska
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No:
FISCAL NOTE BilMersion: HB 301
STATE OF ALASKA (H) Publish Date: 1/21/00
2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected Education & Early Dev.

Title Education of Exceptional Children BRU Teaching and Learning Support
Component Special & Supplemental Services

Sponsor Rules Committee

Requester Governor Knowles Component No. 166

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY200L FY2002 FY203 FY2004 FY2005 FY 2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 00 00 00 00 00 00

CAPITAL EXPENDITURES | I | |
[CHANGE IN REVENUES ( ) F

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify 1¥pe)

OTAL 00 00 00 0.0 00 00

Estimate of any current year (FY2000) cost:
POSITIONS

Full-time
Part-time
Temporary

ANALYSIS:  (Atachasgoaaepeceif necessary)

This bill proposes statute changes that would bring Alaska law into compliance with federal laws and
regulations regarding special education services. There are no expected fiscal impacts to the Department

as a result of this hill.

Phone 465-8727

Prepared by: Barbara Thompson. Deputy Director S
Division Commissioner's Office 11 y Date/Time 12/20/99 4:14 PM
Approved by Commissioner Richard S. Cross Date/ -

Agency Education & Early Development

~ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
OUMMITTEE COP & r further distribution Information, call the Governor's Leglslative Office

uvw) Zoowic(tij*x>m8 Page | o f__|
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UNITED STATES DEPARTMENT OF EDUCATION
OFHCE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

. FEB 28 23D

Honorable Richard S. Cross

Commissioner

Alaska Department of Education and
Early Development

Goldbelt Place
801 West 10th Street, Suite 200
Juneau. Alaska 99801-1894

Dear Commissioner Cross:

This is in response to your letter dated February 14,2000, in which you set out what you refer to
in your inquiry as “unique circumstances” that you indicate the Alaska Department of Education
(AKDE) has faced since the rcauthorization of the Individuals with Disabilities Education Act
Amendments of 1997, Pub. L. 105-17, (IDEA "91). You ask about the possibility of a waiver of
the State’s requirement to review and revise Alaska’s state statutes regarding special education in
light of the changed Federal requirements of IDEA '91 and its implementing regulations.

As explained below, a waiver is not possible.

Under IDEA '97, to be eligible for funds a State “must demonstrate to the satisfaction of the
Secretary that the State has in effect policies and procedures to ensure that it meets each of the
conditions [set forth in section 612(a) of the Act and the implementing regulations].” Most of
the provisions of IDEA '91 regarding State eligibility for formula grants foi | education
became effective on June 4,1997, the date of enactment. SIS section 201(a) u.  EA ’97. Some
statutory changes, however, had a delayed effective date, until July 1,1998. In addition, final
Department regulations implementing IDEA ‘97 were published on March 12, 1999, and became

effective on May 11, 1999.

Recognizing that States would need some time to revise State statutes and regulations consistent
with new IDEA provisions, for Federal fiscal years 1997, 1998, and 1999, States were allowed -
D lieu of providing revised policies and procedures - to submit an assurance that throughout the
period of the grant award, all public agencies in the State would comply with the pertinent
requirements of IDEA ‘97 and the provisions of the then current regulations that were not in
conflict with the requirements of IDEA ‘97, as well as any State laws, policies, and procedures
under IDEA approved by this Office that were not inconsistent with IDEA “97. This was not a
waiver of State compliance responsibility but a realistic approach to allow States time to conform
their policies and procedures to IDEA requirements, while operating in a manner that was
consistent with those new requirements. Alaska submitted the required assurances for receipt of
FFY 1997, 1998 and 1999 Part B grant awards. States were advised, however, that once the
IDEA '97 regulations were final, they would be required to submit their conforming policies and
procedures, including revised statutes and regulations, as appropriate, in order to establish

600 INDEPENCENCE AE, SW WASHINGTON DC 20202
Qur mtijlon 1j foensure rjual a00ess toealcation and topraote educational excellence throughout the Ntion

Additional Information
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eligibility for subsequent awards. Thus, final policies, procedures or regulations implementing
IDEA 97 are to be submitted with the States' FFY 2000 applications. Subsequent to the
publication of the final regulations, the Office of Special Education Programs staff worked
cooperatively with States to review a State’s existing policies and procedures in light of the
changes made by 1DEA’97 and its regulations and develop an ‘Implementation Plan’ to guide the
State through conforming modifications to policies, procedures and practices. Alaska's
‘Implementation Plan’, like that of other States, identified the IDEA requirements that had
changed and for which State statutes and regulations would need to be revised'.

The only IDEA-specitlc waiver authority that would allow a State not to comply with program
requirements is the authority the Secretary has to grant waivers relevant to State level
nonsupplanting and maintenance of fiscal support in certain very limited circumstances. £££ 20
U.S.C. §1412(a)(18)(C) and 1412(a)(19)(C) and (E); 34 CFR §300.589. Other waiver authority
of the Department under programs such as Goals 2000 and the Elementary and Secondary

Education Act does not apply and has never applied to the IDEA.

We understand the personnel matters in Alaska that have occurred during the implementation of
the new Federal requirements. However, we have an obligation to ensure that a State that
participates in the IDEA special education program is operating consistent with IDEA’97 and its
implementing regulations and that all children with disabilities in the State have the rights and

protections afforded thereunder.

We appreciate your commitment to provide quality educational services to children and youth
with disabilities. My staffand | arc available to provide any necessary technical assistance to

support your efforts.

Sincerely

JovruscA /&.

Kenneth R. Warlick

Director
Office of Special Education

Programs
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P.0. Box 240249 * Anchorage. Alaska 99524-0249 * Phone; 907-269-8990  Fax: 907-269-8995

March 22, 2000

Representative Fred Dyson
AJaska State Legislature
State Capitol, Room 104
Juneau, AK 99801-1182

Dear Representative Dyson:

Subject: HB301

In its role as the state’s Special Education Advisory Committee, the Governor's Council on
Disabilities and Special Education asks for your support for HB 301 under consideration by the
House Health and Social Services Committee on March 23, 2000. As we understand if, the bill
revises Alaska Statute by incorporating amendments to the IndiviLiais with Disabilities
Education Act (IDEA).

With the improvements chat we discuss below, the Council supports the passage ofHB 301.

HB 301 will repeal conflicts and inconsistencies between state and federal law and incorporate
the IDEA amendments into the state’s procedures. Some of the most significant changes made
to IDEA in 1997 that strengthen the role and responsibilities of parents in the education of their

children in special education include:

e participation of children and youth with disabilities in state and districtwide assessment
(testing) programs such as the Alaska High School Qualifying Exam;

« the way in which evaluations are conducted;

» parent participation in eligibility and placement decisions

e development and review of the Individualized Education Program (IEP) including an
emphasis upon participation of students with disabilities in the general education classroom
and in the general curriculum, with appropriate aids and services;

» the addition of transition planning;

» voluntary mediation as a means of resoiving parent-school controversies; and

» discipline of children with disabilities.

Suggested improvements to the proposed language in H8 301;

The proposed change in Section 3 (line 11) to AS 14.30.186 clarifies a district’s responsibility to
provide special education when the student enrolls in a statewide correspondence program.
Additionally, Section 10 (lino 22) which makes changes to AS 14.30.340 (a) clarifies a district's
accountability for funding special education when a student enrolls in a private school with the
agreement of the district.  Clarifying this accountability is helpful. However, nejthenof the

proposed changes clarifies what type of services can be received.
Post-It" brand fax iransmittal mer

Creating Change That Improves The Lives OfPeople With Dis



Sometimes when these situations have occurred in the past, districts have had problems in
resolving issues of providing rransportaiion and related services. Many times the districts will
enter Memorandums of Agreement to define their responsibilities. If the. department is
authorized to write regulation;; for this section, the regulations should identify further the

services that must be funded under these sections.

7/e are concerned about the limitations on parents to request a due process hearing and their
access to information about hearing officers. In Section 5 (line 21), AS 14.30.193, the change
would only allow a 6 month period of time in which a parent may request a due process hearing
to resolve adispute with the district. Given the emphasis to explore other remedies to conflicts
between parent* and districts, this time limit is too short and it puts the parents in a difficult
position to resolve problems with schools using other methods. As we understand it, the
Committee Substitute provides at a one year time period in which to request a due process

hearing and we support this amendment.

The proposed change to AS 14. 30.193 in Section 7 (line 06) would allow the department to set
criteria for hearing officers by regulations. Under this section, the department must provide the
parents requesting a hearing with a list of qualified hearing officers. This section can be
improved by adding to the list of hearing officers a statement of qualifications of each hearing
officer and a disclosure of any relationship that may exists between a hearing office and a district
or conflicts of interest that may interfere.with the hearing officer’s objectivity.

Section 9 (line 18), AS 14.30.340 (a) would separate gifted and talented programs from services
for exceptional children (students in special education). This change may better represent the
nature of special education and resolve concerns about the use of federal special education
funding. However, the proposed language does not assure that the current procedures available
to parents of gifted students will continue under the new statute. These procedures are of great
value to parents as they assure that they are partners in plannhg, evaluating, and directing the
education of their children.

We suggest the legislature make it clear that in writing regulations to implement Section 9
current procedures available to the parents of gifted students must continue. Additionally, we
request that the legislature direct the department to adopt consistent criteria for eligibility, level
of service, and uniform practices in. the delivery of Gifted and Talented Education curriculum

across the state.

Thank you for your thoughtful consideration of these suggested amendments. |If we can answer
any questions regarding the Council" oosition or suggested improvements to HB 301. please

contact me at 907 269 8991.

Executive Director



NEA-Alaska

y Affiliated with the National Education Association

Special Services for Children
April 4,2000

NEA-Alasl aoffers the following considerations in response to HB 301. The positions
listed below have been identified by teachers and support personnel who work with the
gifted and talented and with those students with special needs.

1. Itis important that an aggressive campaign be initiated to inform teachers and support
personnel of the details and implications of the Individuals with Disabilities Act
(ADA), Section 504 of the Rehabilitation Act and other pertinent federal law.

2. Itis important for the State of Alaska through the Department of Education
to fund and assist school districts in the development of local
eligibility criteria for gifted and talented students.

3. Since the State of Alaska requires additional education for Special Education pre-
school teachers and teachers of the gifted and talented for recertification, the
Department of Education and Early Development should provide training to teachers

locally using a variety of delivery systems.

4. Itis important that the Department of Education and Eariv Development monitor and
facilitate local school districts’ compliance with IDEA and ADA and any other
special education laws to include clear and timely guidance and assistance in program
development on the local level.

5. Adequate funding and release time for the inservicing and training of ill staff
responsible for providing services for special education students withii. the least
restrictive environment should be provided.

6. The integration of special education students should be monitored in order to protect
the intent of PL 94-142. and IDEA to ensure that regular classes have a reasonable
balance of regular and special education students.

7. A staff person should be designated by the Department of Education and Early
Development to assist school districts in the development and implementation of

gifted and talented programs.

8. Special education funding should be prorated so that funds will follow a transient
student from one school district to another.

ANCHORAGE REGIONAL OFFICE » 1840 S Street. Suite 100 « Anchorage, Aleska 90508 » 907) 274-0536 « FAX 907. 274-Us51
JUNEAU OFFICE « 114 Second Street « Juneau, Alagka 99801 » (9071586-3090 « FAX1907! 586-2744
FAIRBANKS REGIONAL OFFICE « 2118 S Qushman Street 6Fall‘ml16, Aaska 99701 « (907 450-4435 « FVX 1907 450-2159



PARENTS, Inc.
Legislative Alert

Thursday, March 23, 2000, at 3 p.m.
Hearing on Alaska Special Education Bill HB 301
House HESS Committee, Capitol 106

HB 301 and SB 205 were offered to the Alaska Legislature on January 20, 2000 by Governor Tony
Knowles. The purpose of the bill as stated by the Governor is:

“In 1997 Congress reauthorized the Individuals with Disabilities Education Act (IDEA) which
took effect this past July. State law and regulations contain inconsistencies that restrict our
compliance with federal programs while creating confusion between the state Department of
Education and Early Development (department) and individual school districts. This bill repeals
those inconsistent state laws, brings the state into compliance with the intent of Congress, and
offers clear guidance and assistance to school districts in delivering services to special education

students."

IDEA 97 is a parent-driven law that was part of a grassroots movement that included parents of children

with disabilities and special needs from every state. Through IDEA:

+Over 1 million chiidicn in the U.S. are being educated in their neighborhood schools.

+ There has been over a nine percent increase in high ""h”nl graduation for students with disabilities.

 Youth served under IDEA are employed twice as often .... students before IDEA was enacted.

« IDEA is committed to making parents a primary participant in their child's education and an equal
partner in ensuring success with schools.

FUNDING MAY BE LOST IF THIS BILL NOT PASSED

IDEA 97 provides substantial funding to Alaska for the education of our children with disabilities. If this
bill is not passed into law quickly, and regulations not quickly adopted by the department, Alaska, our
schools, and our children are in danger of losing federal funding. PARENTS. Inc. has received assurances
from the federal government that they are very serious about delaying funding or penalizing Alaska
financially if we do not come into compliance quickly with federal changes in the law. We do not want to
use what we have worked so hard to obtain in Alaska.

CONCERNS ABOUT THE LEGISLATION

Here are some of the concerns that you will hear about HB 301 and SB 205. and here are the real

facts:
«  Concern: The bill would delegate all authority to the department to adopt whatever they want through

regulation.
The Truth: IDEA 97 and federal regulations clearly define what states and schools must provide for
children with disabilities. Neither the Legislature or department can do anything that is less than the

standard set by the federal government.
« Action Statement: “Do not endanger our children's education by delaying passage of this bill."

«  Concern: The bill does not clarify what type of service can be received lor correspondence and/or
private school student.
The Truth: IDEA 97 and federal regulations clearly state that public correspondence programs must
provide aM the same services as you would receive ifenrolled in a regular public school. Federal law
clearly states that private school student are not entitled to the same amount of services as public
school students and discretion is left to the department or school districts to decide how much services



will be provided. Such formulas are complex and it is inappropriai to confuse this section by

specifying any sort of funding formula for private schools.

« Action Statement: “Allow the department to set regulations allowing local control of service to
student enrolled in private schools. Do not bog down this crucial bill with unnecessary details.”

Concern: Leaving the authority to the department to bring Alaska into compliance with IDEA 97 will
ensure that we receive nothing above the minimum required by federal law.
The Truth: The State regulation process allows for considerable public comment. Agencies such as
PARENTS, Inc., which is the parent training and information center authorized under IDEA. 97. are
specifically mandated by federal law to ensure that a maximum amount of par** participation and
public comment is allowed during the process of writing the regulations. However, any sort of
ianguagc added to the bill that would require Legislative approval of any regulations that differ from
federal law will encourage the department to meet the minimum federal standards only. This is due
primarily to the time iimit set by the federal government for the regulations to be finished before
Alaska will be subject to financial penalties.
® Action Statement: "Please do not delay this bill by adding unnecessary oversight or approval
processes. The state process for regulations, and federr.| laws are sufficient at this time.

Concern: The bill would limit parents’ rights to file a due process hearing.
The Truth: Yes. The language in the bill would restrict the rights of parents to file due process hearings
*be made no later than six months after the issue of disagreement. PARENTS. Inc. recommends that
parents be given two years.
« Action Statement: “The rights of parents and children must be adequately protected. Please
protect us and our children by allowing two years to file a due process hearing request.”

Concern: The department may enact regulations that do not allow parents to see a list of qualifications
of hearing officers for due process complaints, or possible relationships that may exist between them
and r district.

The Truth: IDEA 97 already requires States to maintain a list of hearing officers with full
qualifications listed. Federal law and regulation also requires that these officers be impartial (in other
words, they cannot have a conflict of interest relationship with the district in which they are hearing the
complaint). A list of all of this information can be requested at any time through federal freedom of
information law'. Any such additional language in the bill would be unnecessary and confusing.

« Action Statement: “Please do not delay this bill by adding unnecessary language that is already

covered by federal law."

Concern: The bill would separate gifted and talented programs from special education services. It
would be weakened. The language shoul' ho strengthened.
The Truth: This is only partially correct. IDEA does not cover gifted and talented at all. The language
in this bill would bury gifted and talented programs in the wrong state law. The federal government has
stated repeatedly that putting gifted and talented in Alaska's state law will endanger our federal special
education funding. Strengthening the language will not solve the problem and not be very helpful to
gifted and talented programs. The only real solution is to urge the Legislature to create a separate bill
that recognizes gifted and talented programs as separate and unique. This bill should be tailored to fit
the unique needs of Alaska’s gifted students, with clear services and protections included. This can
never be done by leaving it in this bill.
+ Action Statement: “We urge the Legislature to support excellence in Alaska schools by creating a
true gifted and talented program in a separate bill. Including it with this bill will only bury it and

diminish it."

Concern: This hill should include additional language ensuring participation of students with
disabilities in state and district-wide assessments such as the Alaska High School Qualifying Exam;
specify the way evaluations are conducted: parent participation in eligibility and placement decisions;
participation af students in the IEP process, and additional transition planning.

The Truth: All of this is already required in detail in IDEA 97 and related federal regulations.



Including a large amount of extra language that is already required by federal law is unnecessary and

may slow the passage of this bill. The new federal law a read% requires that students with disabilities

be Included in the “exit exams." "benchmark exams," and to be given an alternative assessment if the

student is unable to take the exams, even with full accommodations provided.

« Action Statement: "Please do not delay this bill b\ adding unnecessary language that is already
covered by federal law.”

e Concern: Considerable language is in the bill about due process hearings, but not mediation as a means

of resolving parent-school controversies.

The Truth: IDEA 97 requires that mediation be made available. This is a much better means of

resolution than due process. Federal law allows states to encourage mediation by mandating the state’s

parent training and information (PTI) organization authorized under IDEA to provide training and

Information to parents and schools to encourage use of alternate means of dispute resolution.

« Action Statement: "Please add language to the bill to encourage alternative dispute resolution
methods such as mediation. We encourage the use of Alaska’s pa-ent training and information
center to encourage mediation and other alternative means of resolving disputes, as allowed in

IDEA under Section 682

W hat to do:

o E-mail: Representative Dyson of the House HESS committee (regarding HB 301) at
Representative Fred Dvs»n@leaisl..state.ak.us and call him at 907-465-2199

o E-mail: Senator Miller of the Senate HESS committee (regarding SB 205) at
Senator Mike Miller@legis.state.ak.us and call him at 90/-465-4976

* Contact the representative and senator that represents your area.

m Note: please let PARENTS. Inc. know what you said and what response you got by calling us at 337-
7678 if you are located in Anchorage AK. Statewide please call toll-free at 1-800-475-7678  or e-
mailing us at IDEA@parentsinc.org.

«  Show up atyour Legislative Information Office this Thursday, March 23, at 3pm to testify.

PARENTS. Inc. 1-800-478-7678
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Testimony on behalf of passing HB 301
4/4/00 3pm
By. Faye Nieto. MA LMFT
Executive Director of PARENTS, Inc. - Alaska’s Statewide Parent Training and Information Center

PaRENTS Inc. is funded by the US Department of Education, Office of Special Education Programs to
improve early intervention, educational, and transitional services and results for children with disabilities
through coordinated technical assistance, support and dissemination of information activities and services.

PARENTS, Inc. to meet our mandate is required to: assist parents to understand the provisions of federal
IDEA, procedural safeguards, alternative methods of dispute resolution, such as mediation, decision
making processes that pertain to development of Individual Education Programs under part B and
Individual Family Service Plans under part C and the services therein so ensured through education reform

activities like the conformance of state and federal law through passage of HB 301

PARENTS, Inc. is compelled to let parents and decision makers know the good things have resulted from
IDEA best practice: million children are now educated in their community schools. 9% increase in
graduation rates, twice die opportunity to become employed vs. those not transitioned, parents arc equal

partners in their child’s education.

PARENTS, Inc. in an effort to ensure that minimal or better standards were set for Alaska’s children with
disabilities engaged in a process that compared state law to federal law, state requlation to federal
regulation, proposed repeals and changes to state law as compared to federal law and regulation along with
analysis of other public advocate, legal counsel and parent comments gathered during our statewide
training, forum, regional advocate, e-mail and other pertinent contacts that totaled 67.000 FYOO year to

date. Review of this data yielded the following recommendations:

» Protections for Surrogate Parent appointment was added back into law

» Annual review of Special Education Services by the legislature will afford continued parent inpu. into
school improvement/reform activities

e Mediation as an alternative form of dispute resolution was recommended and not included and will be

added into regulations . .
» Extended due process hearing timeline from six months to one year which has been found acceptable

by state and federal courts

e Language for gifted programs was expanded to include the types of services and protections and
remain confident that once HB 301 is passed the DEED through regulation will now be able to
strengthen this program and fulfill the necessity for separateness from IDEA services

 Children with disabilities have the right to receive services when enrolled in religious schools thus
expanding the options for educational choice

 Parents who Home School have the right to refuse special education services, thereby protecting a
parents right to privacy and right to raise their children as they see it

PARENTS, Inc. through discussions with DEED Administration and legal counsel has been assured that
the regulation process will include a complete review of Stakeholder comment that will be used to
satisfactorily *..nend so a conceptual framework for IDEA service provision can result that will meet the
needs of Alasi. . special education students. We are confident that the DEED and State School Board
will keep their word as we work together to bring the best of practices to our Alaskan educational system.
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29 IDELR 1088
PawUsch, Letter to (Statute of Limitations)

Office cf Special Education Programs

Dr. Juanita S. Pawlisch

Division Learning Support
Assistant Superintendent
Department o fPublic Instruction
125 South Webster

P.O. Box 7841

Madison, W 53707*7841

Digest of Inquiry
[Date Not Provided]

 Is aone-year statute of limitations for requesting due process bearings allowable?

Digest of Response
October 22,1997

One-Year Statute O fLimitations Permitted

Since the IDEA lacks a provision specifying a statute oflimitations, courts most often
borrow the most closely analogous state statute of limitations. In Wisconsin, a proposed
statute required a written request for a due process hearing to be filed within one-year of
the challenged action, provided the parents were made aware of the limitations period.
OSEP stated a 60-day limitations period would be unreasonable, but the one-year period
might be allowed. Before enacting the one-year period, the state was directed to make sure
the one-year lim it was similar to the most closely related state statute o f limitations, and to
ensure that federal education claims were not subjected to a stricter stamte of limitations

than slate claims.

Text of Response
The Office cf Special Education Programs (OSEP) has completed its review of Wisconsin's 1997
Assembly Bill 261. The Bill provides that the written request for a hearing must be filed within one year
after the' proposal or refusal of the school board to initiate or change the child's multidisciplinary team
evaluation, individualized education program, educational placement, or the provision of an appropriate
special education program. The Bill also includes a proposed addition, which states that the limitation
period would apply only if the parent o fa child with a disability received notice ofthe right to appeal.

Under current Wisconsin law, there is no specific limitation as to when a parent of a child with
disabilities may file a written request with the Wisconsin Department o f Public Instruction for a hearing to
challenge the school board's proposal or refusal to initiate or change the child's multidisciplinary team
evaluation, individualized education program, educational placement, or the provision of an appropriate

special education program.

The Individuals with Disabilities Education Act does not impose any time limitations. Under the Act,
there is no stamte of limitations for either requesting an administrative hearing or seekingjudicial review.
Although the Congress has created a federal statute of limitations for civil actions arising under Acts of
Congress, its application is limited to laws enacted after 1990. 28 U.S.C. § 1658. However, OSEP
previously indicated in a letter to RaskJn, OSEP 1991, that a 60-day time limit for filing due process
requests which had been proposed in New Hampshire would be in unreasonable limitation upon Federal

law.
Traditionally, Courts have imposed analogous State statute of limitations on both requests for due
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process hearings and judicial appeals of those hearing decisions. Dell v. Bd. ofEduc., Township High Sck
Dist. JJ3, 32 F.3d 1053 (7th Cir. 1994); Murphy v. Timberlane Regional Sch. Dist.. 22 F.3a 118s,
1192-1194 (1st Cir,. 1994); OalcPark and River Forest High Sch. Dist. v. . St. Ed. ofEduc., 886 F.Supp.
1417, (NJD.ni. 1995) rev'd an other grounds. 79 F.3d 654 (7th Cir. 1996). One of the federal interests
behind the borrowing of State limitations periods is to ensure that plaintiffs filing federal claims are not
subjected to more stringent limitations than are imposed upon analogous State claims. See Wilson .
Garcia, 471 U.S. 261, 276 (1985).

While we are not aware of any case that specifically addresses the relevant statute of limitations in
Wisconsin, in reviewing this legislation, the proposed one-year limitations period should be compared w
the most analogous State statute of limitations for claims arising under State law. In enacting this
limitation period for IDEA due process hearings, the State should not discriminate against federal claims
by making the statute of limitations more restrictive for this federally protected right than for analogous
State-based claims. Further, the application of such limitations in particular cases must be decided by
impartial hearing officers and the Courts.

On August 20, 1997, a member of my staf", Ms. Barbara Route, spoke with Ms. Stephanie Petska of
your staff, regarding the status of the Bill. Ms. Petska stated that the Bill was being reviewed by the
Legislative Reference Bureau, an adjunct to the Legislature Ms. Petska further stated that the Bureau
would be notifying the Wisconsin Department of Public Instruction in October regarding the status of the
Bill.

I hope the information in this letter will be of assistance lo you. If you have additional questions
and/or concerns, please do not hesitate to contact Ms. Route, State contact, at (202) 205-9029.

Thomas Hehir

Director
Office of Special Education Programs
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Proposed statutory legislation Rationale for changes from current law
Sec. 14.30.180. Purpose. Itis the purpose of AS v No change to (). 20 USC 1400-1487
14.30.180-14.30.350 to v Tobe consistent with the change in the 34 CFR300
(1) provide anappropriate public education federal statute number (was 1400-
for exceptional children in the state who 1485).
are at least three years of age but less than
22 years of age;

(2) allow procedures and actions necessary to
comply with the requirements of federal
law. including 20 U.S.C. 1400 - 1487120 U.
S.C. 1400 - 1485J (Individuals with
Disabilities Education Act) as amended.

The basic purpose of this bill is to update AS 14.30 to conform to the 1997 comprehensive review of federal sp ecial
education law and the 1999 comprehensive revision of the Implementing of federal regulation. Hie approach taken by
this bill removes much detail and thus removes actual and potential conflicts and Inconsistencies between state and
federal law.
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Sec,2 AS 14.30.182 Duties of department. The v This new section was added to clearly 20 USC 1400-1487

department shall delineate the duties of the department
(1) cooperate with the federal government and as they correspond to federal special
do all things necessary to continue state education requirements. The state
eligibility for federal money available under will come into compliance with
20U.S.C. 1400-1487 (Individuals with federal law by performing these
Disabilities Education Act), as amended,; duties.

(2) comply with the requirements of 20 U. S. C.
1400-1487 (Individuals with Disabilities
Act), asamended, and other federal law
relc'ed to children with disabilities; if a
provision of this chapter conflicts with
federal law and the conflict would affect the
continued receipt of federal money, the
department shall comply with the federal
provision necessary to ensure continued
receipt of that money; and

(3) adopt regulations necessary to comply with
state law and federal law for the education
of exceptional children, including 20 U.S.C.
1400-1487 (Individuals with Disabilities
Education Act), asamended.

Sec 3. AS 14.30.186 is repealed and reenacted to Currently, the state law requires the  Publicly funded out-

read: student's district of residence to of-district
Sec.14J0.186 Coverage. The school district in provide special education services. correspondence

which a child with a disability is enrolled is The proposed change clarifies that programs are unique

responsible for providing special education and statewide correspondence programs  to Alaska.

related services to the child. (thatenroll students outside of their

districts) are responsible to provide
services to students with disabilities.
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AS 14.30.193(a) is repealed and reenacted v Corresponds to federal language and 20 USC 1415

Sec 4.
to read: clarifies/specifies under what This section on
(@) A school districtor a parent of a student circumstances adue process hearing  "procedural
with a disability may request a due process should be requested. safeguards" is greatly
hearing on any issue related to expanded and very
identification, evaluation, educational dear.
placement, or the provision of a free,
appropriate, public education regarding a
student with a disability.
Sec. 5 AS 34.30.193(b) is repealed and reenacted * Provides a timeframe in which 20 USC 1415
to read: parents can requesta due process
(b) A request by a parent for a due process hearing. Federal legislation
hearing must he made nor later than six encourages a timeline to be set.

Sec 6.
read:

months after the date the school district
provides the parent with written notice of
the decision with which thejn t
disagrees and with written no. dof
procedural safeguards available to that
parent in federal law. A school district
sltall make its request under (a) of this
section in accordance with regulations

adopted by the department.

AS 14.30.193(c) is repealed and reenacted to v Allows the hearing process to proceed 20 USC 1415
without undue delay. Reg. 300.508 (a)(b)(c)

Ifa due process hearing is requested by
either a parentor school district, the school
district shall provide the parent with the
names of three qualified hearing officers



' from a list maintained by the department.
The parent may choose one person from the
list of three provided by the school district.
If the parent does not select a name, the
school district may appoint as hearing
officer any person from the list maintained
by the department. After appointment
under this section, a hearing officer shall
proceed in accordance with regulations
adopted by the department.

Sec 7. AS 14.30.193(h) is amended to read:

(h) the department shall maintain a list of
qualified hearing officers. The department
shall qualify hearing officers through a
training program thatis [SHALL BE]open
to all persons who meet the criteria set by
the department by regulation
(RESIDENTS OF THE STATE. A
HEARING OFFICER MAY BE QUALIFIED
FOR A PERIOD NOT TO EXCEED FIVE
YEARS]. The list of qualified hearing
officers shall be maintained as a public
record.

Sec 8. AS 14.30.195(a) is amended to read:

(a) the department shall, by regulation, provide
for administrative appeal hearings, based on the
record, of impartial hearing officers' decisions
under AS 14.30.193. An administrative appeal
hearing shall comply with all requirements

)(.

Allows only qualified individualsto 20 USC 1415

participate in state hearing officer
training.

Criteria will be set in regulation.
Current law requires training to be
available to all interested people,
whether qualified or not. This is cost
prohibitive and has resulted in
wasting training resources on
individuals who were not able to pass
the hearing officer test.

To be consistent with the change in 20 USC 14004487

the federal statute number (was 1400-
1485)

Reg. 300.508 (aj(b)(c)
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necessary for participation in federal grant-in-aid
programs, including 20 U.S.C. 1400-1487 120 U.
S. C. 1400-1485] (Individuals with Disabilities
Education Act), as amended.
Sec. 9. AS 14.30.315 is repealed and reenacted to
read;

Sec 14.30.315. Programs for gifted children.
Every school district shall establish a program for
the provision of educational services for gifted
children, consistent with regulations adopted by
the department.

Sec. 10. AS 14.30.340(a) is amended to read:

(@) Ifaparentofa (AN EXCEPTIONAL) child
with a disability enrolls the cliild in a private
school at the parent's expense or teaches the child
at home, the school district in which the child
resides (1S LOCATED] shinll make special
education and related services available in
conformance with an individual services plan as
authorized by federal law [INDIVIDUALIZED
EDUCATION PROGRAM UNDER AS 14.30.278].

Rationale for changes from current law

The current section, consisting only of
subsection (b) does not make sense
foilwing the 1998 repeal of subsection
(a).

Clarifies that the gifted programis a
state entitlement, not federal. Because
these are state programs, districts

must establish a gifted program.

Explains that only a child with a
disability (not gifted), enrolled in a
private school, shall be afforded
special education and related services,
by the district of residence, in
accordance with an individual service
plan.

Federal law allows states to limit the
special edujation services that are
provided to childrenenrolled in a
private school.

Federal law allows fora service plan
for students in private schools, rather
than an individualized education
program.

The reference to AS 14.30.278 is
deleted because thatsection is
repealed in reliance upon the federal
detail on the subject of service plans.

Federal Citation

No corresponding
federal citation.

20 USC 1412

<3)(10)(A)(I)(i«)
Reg. 300.455

ftft'ft?'0 ft

cab tne tvj intfT  vntr

one*
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Sec. 11. AS 14.30.350(1) is amended to read: | y Clarifies that this section addresses 20 USC 1401 (8)
(i) "appropriate public education™ means appropriate "public* education (as
personalized instruction wiih sufficient opposed to private).

support services to permit a child to benefit
educationally from the instruction, in
accwdancfi with state andiedera! Jaw.
including regulation adopted by the
department;

Sec 12. The following are repealed:
14.30.191 Educational evaluation and placement v Section (b) is incomplete. 20 USC 1414 (a)(1-5)
y Sec. (c) and (e) violate current federal
law. Further, the state is under a
federal corrective action related to (c).
y Section (d) is not required in federal
law.
y Section (f) is inconsistent with federal
law,
y Currentstate law does not address the
re-evaluation process.
y The state will rely on federal law
related to evaluation and placement.

14.30.193(d) School district hearings (parent y The provisions of this subsection were 20 USC 1415
participation in hearing with noncompliance of clarified by amendments in AS
decision of hearing officer) 14.30.193 (a) and (b) (see Sections 4

and 5 of the bill).
14.30.193(¢) School district hearings (non y Provisions of this subsection represent 20 USC 1415
participation of parent) unnecessary detail.
14.30.235 Withdrawal of consent (parent may y Onoe achild is placed in special 20USC 1414
withdraw parent's consent) education at the parent's consent, they

don't have the right to withdraw that
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consent. The decision for exiting the
child from special education rests
with the IBP team. By repealing this
section, we will come into compliance
with federal law.

14.30272 Procedural safeguards * Current state law is violation of 20 USC 1415
federal law and does not include all of
the procedural safeguards afforded to
students with disabilities.

* The state will rely on the federal law.

A Procedural safeguards for gifted
students will be addressed in state
regulation.

14.30.274 Identification of exceptional children * Current law does not take into 20 USC 1412
account the responsibility of statewide
correspondence programs for
identifying children with disabilities
("cliild find™).

* The state will rely on federal law for
"child find"

14.30.276 Least restrictive environment * The state will rely on federal law,as 20 USC 1414
current language contains Reg. 300.550-555
unnecessary detail.

14.30.278 Individualized education program v Federal law changes IEP 20 USC 1414
requirements.

* Increases die role of the parent,
student and regular education teacher.
v Hie state will rely on federal law.

14.30.285 Transfers of exceptional children v Federal law does not require this 20 USC 1412
section for gifted students.

* The 6tatc will rely on federal law for
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14.30.325 Surrogate parents

14.30.340(b) Provision of special education in a
private school, home, or hospital setting

14.30.347 Transportation of exceptional children

14.30.350(3) Definitions (*'consent™)

14.30.350(4) Definitions (“educational records")

Rationale for changes from currentlaw  Federal Citation

*

* Contains unnecessary detail.
* Subject is thoroughly covered by

* Federal law goes into great detail.
* Contains unnecessary detail.
* Subject is thoroughly covered by

transfers for students with disabilities.

The state will draft regulations for
transfers related to students with

disabilities.

Federal law does not require this
section for gifted students.

The state will rely on federal law.
The state will draft regulations for
surrogate parents related to special

education students.

Federal law does not require these
provisions for gifted students, only for
students with disabilities.

The state has been and will continue

to rely on federal law.

The state will adopt regulations
related to students with disabilities.
Federal law does not require these
provisions for gifted students, only for
students with disabilities.

* The state will rely on federal law.

* The state will draft regulations for
transportation related to students

with disabilities.

federal law.

federal law.

20 USC 1415
Reg. 300,515

20 USC 1412

Reg. 300.402,300.451,
300.452,300.460,
300.461

20 USC 1401
Reg. 300.24

20 USC 1412
20 USC 1415
Reg. 300.505,300.571

20 USC 1412
20 USC 1417
20 USC 1221e-3
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14.30.350(7) Definitions ("individualized
education program team")

14.30.350(8) Definitions ("parent')
14.30.350(9) Definitions (*'related services™)
14.30.350(11) Definitions (*special education™)

Sec. 13. Thisact takes effect immediately under
AS 01.10.070(c)

Rationale for changes from current law

*

*

Federal law goes into great detail.
Current definition conflicts with
federal law, which goes into
considerable detail on the subject.
Participation by parent, student,
regular education teacher, and district
personnel are several of the many
important team member additions to
the 1EP team.

Current definition conflicts with
federal law, which goes into
considerable detail on the subject.
Current definition conflicts with
federal law, which goes into
considerable detail on the subject.
Current definition conflicts with
federal law, which goes into
considerable detail on the subject.

Federal Citation

Reg. 300.560
USC 201414

20 USC 1415

Reg. 300.344,300.345,
300.502

20 USC 1414

Reg. 300.24,300.533

20 USC 1401
20 USC 1415
Reg. 300.26,300.527
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March 22, 2000

By fax and regular mail

Hon. John Coghill, Jr.

Co-Chair. HESS Committee
Alaska House of Representatives
Capitol Room 416

Juneau. Alaska

Hon. Fred Dyson

Co-Chair, HESS Committee
Alaska House of Representatives
Capitol Room 104

Juneau. Alaska

Re: HB 301: Education of except'onal children

Dear Reps. Coghill and Dyson:

We have reviewed the above-referenced bill. We are generally supportive of
the concept of ensuring that state law is not in conflict with the recent revisions in
1997 of the federal IDEA, and the issuance of implementing regulations in 1999.
Attached please find detailed comments on specific provisions of the bill. In
summary, we believe the following sections of the bill should be revised (listed in
section order, although not necessarily in order o f priority):

Section 3: We note that this section is not required in order to ensure
compliance with federal law. but instead contains an important change in state law.
We are concerned that a shift from an obligation to deliver special education and
related services based on residence to an obligation based on enrollment, coupled

with the deletion of the mandates of A.S. 14.30.285. will be stepping away from
We raise several

community-based, inclusive special education and related services.
placements,

unresolved questions regarding out-of-state and out-of-district
expulsions, suspensions, and service to children placed in youth detention facilities.
We provide a revised form of AS 14.30.186 that, for the most part, retains the
residency-based allocation of fiscal and administrative responsibility, while also
attempting to address correspondence, boarding, and private school enrollments, as

well asjuvenile detention facility placements.

Section 5: we believe the proposed 6-month statute of limitations is contrary
to federal law. and that the most analogous period to be applied should be two years.
We believe this statute of limitations should apply to both parents and school

districts.
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Section 6: this section needs only a minor modification to make it consistent with the

applicable federal regulation.

Section 12: this section contains the repeal ofa number of Alaska special education laws,

several of which are not clearly in conflict with federal law and have value in their own right as

substantive state mandates. Thus we disagree with the proposal to delete such important State

mandates as:

the obligation to identify children needing special education arid related services

(also known as “childfind”)

« the obligation to provide a free and appropriate public education in the least

restrictive environment

* minimum State criteria for an individualized education program (IEP)

State law definitions of “special education” and “related services” that we believe
are nearly if not completely consistent with federal law

Alaskans believe in these public policy mandates. Their repeal cannot be justified on the

grounds that there is conflict with federal law. We believe they should not be repealed.

Thank you for your consideration of our comments, and we look forward to continued

dialog on this legislation. It is of great importance Alaska's students with disabilities, and their

families.

Very truly yours,

Robert B. Briggs
Staff attorney

Encl.
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Cc: (vv/ encl.)
Rep. Joe Green
Rep. Carl Morgan, Jr.
Rep Jim Whitaker
Rep. Tom Brice
Rep. Allen Kemplen
Sen. Mike Miller. Chair, Senate HESS committee
Dave Maltman, Governors Council on Disabilities and Special Education
Faye Nieto, exec, dir., Tim Weiss, PARENTS, INC.
P.J. Ford-Slack, Ph.D., Alaska Dept, of Education & Early Development
Margot Knuth. AAG. Special Assistant to the Commissioner, Dept, of Corrections

(w/o ends.)

Dave Fleurant. legal director, Rick Tessandore, exec, dir., DLC-Anchorage
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Statement of Steve Essley and Robert B. Briggs,
staff attorneys, Disability Law Center of Alaska, Inc.

Testimony before the House Health, Education and Social Services Committee
Alaska Legislature

Hearing on HB 301, Education of exceptional children
March 23,2000

The Disability Law Center is generally supportive of the proposition that
Alaska’s special education laws must not be in conflict with federal special
education laws. However, in the effort to eliminate conflict, it should not be
forgotten that the federal IDEA provides only a framework for special education.
Much latitude is left for a state to fashion a specific design that best meets its needs.
States remain free to impose mandates independent of the federal law that are found
to be in the public interest, over and above what a federal law may require. In
reviewing any change to Alaska's special education laws, care should be taken to
ensure that a change does not inadvertently discard a valued public policy mandate
under the guise of avoiding conflict with a federal law, if there is no real conflict

between the two.

In this regard, we believe that certain provisions of HB 301 (and its identical
companion, SB 205) make changes in substantive Alaska special education law that
are not required, because the existing laws are N0t in conflict with federal special
education law. We also believe some changes in the bill involve questions purely of
state policy, in areas that have been left open by federal law for a state to determine.
Viewed in this light, we question the wisdom and necessity of some proposed

changes.

Our detailed comments are listed in order of the section numbers in the bill:

A. Section 3: Obligation to provide special education: enrollment versus
residence

Section 3 of the bill proposes to base the obligation to provide special
education and related services based on "enrollment,” rather than based on a
student's residence, as is provided under current Alaska law. A.S. 14.30.186(a). (b):
4 AAC 52.020 (district responsibility owed to those “who reside within the district").
This significant change in state law is nNot required by thefederal IDEA, as amended
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in 1997. or its implementing regulations issued in 1999. We believe this approach
presents some problems for certain categories of children, may encourage the dumping of
students in order to escape special education obligations, and poses new questions for
students placed in youth detention facilities.

The federal IDEA regulations impose the obligation to provide a free and
appropriate public education (FAPE) based on the fact of a student's residence in the
state, even if the student may be enrolled at a school located outside the state, or may
have L°en expelled or suspended from school. 34 C.F.R. 8§ 300.121(a); 300.300(a).
However, federal law does not define how within a state the obligation to deliver FAPE is
delegated. That is a question of state law, and Section 3 of the bill proposes to change

state law.

With regard to special education for students enrolled in private schools or by
correspondence courses, our experience is that some parents remove their children from a
school district and enroll in a private school or correspondence program precisely
because they believe the resident school district is incapable of or failing to provide
FAPE. It will lessen the disputes regarding special education if the parent has an option
of obtaining FAPE in another way. Thus we believe the Department is on the right to
track, for some students, to link the responsibility for special education to enrollment.
However, basing the obligation on enrollment raises unanswered questions with regard to

a large number o fother students.

1. An encouragement to out-of-district placements?

The federal IDEA envisions that school districts may place or refer students with
disabilities into private schools rather than serve them in the public school setting. 20
U.S.C. § 1412(a)(10)(B). There is no requirement in the IDEA or its regulations that
such schools must be within the school district, or even within the state. Under federal
law, ordinarily the referring school district remains "responsible"” for ensuring that FAPE
is provided to a child referred or placed outside the district. 34 C.F.R. § 300.349(c);
Response to Question 15 contained in discussion re: IDEA regulations. 64 Fed. Reg.
12476 (Mar. 12, 1999). However, this mandate of "responsibility” does not include a
clear mandate of financial liability for the expenses of providing special education and
related services to a student "placed" or “referred” outside the district. Rather, the IDEA
leaves financial responsibility within the state to be determined by "State law, policy or
practice." E.p., 34 C.F.R. 8§88 300.349. 300.401, 300.403; see Response to Questions 15
and 16, contained in discussion re: IDEA regulations, 64 Fed. Reg. 12476 (Mar. 12,
1999). Ultimately, if no one else does, the stale must pick un the tab for Alaskan
children placed out-of-state. 34 C.F.R. 88 300.121(a); 300.300(a).
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Thus an immediate question is, in which school district will a student placed out-
of-state or out-of-district be considered to be enrolled? Existing state law clearly imposes
on the 0riginating school district the financial responsibility de~ ite the out-of-district or
out-of-state placement, except to the extent the department provides financial assistance
to the district. A.S. 14.30.285(b). In past litigation, the Disability Law Center has
successfully argued that the school district of residence of a student is defined by the
residence of a custodial parent, and that the financial obligation to provide special
education and related services follows the student even though placed out-of-state or out-
of-district - if the reason for the out-of-state or out-of-district placement was a failure by
the district to provide FAPE. Section 3 of the bill implies that this financial obligation
based on residence will no longer exist. Section 12 of the bill repeals A.S. 14.30.285 in

its entirety.

If a school district could escape financial responsibility by referring children out
of the district - because the obligation to provide special education under Section 3 is
based on "enrollment” - we expect there could be an effort to "dump” special education
students by some school districts by referring them to schools outside of the district,
particularly if the school district does not bear the financial obligation for providing
special education and services to these students.

The fiscal responsibility for a student expelled or placed on long-term suspension
is also put in question under the current form of Section 3 in the bill. Special education
and related services may be such a child's only remaining link to academic and social
compliance. Section 3 severs that link. This appears to be in conflict with federal special
education regulations, which require a school district to continue to provide special
education and related services to students removed from school for longer than 10 days,
i.e.. expulsions or long-term suspensions. 34 C.F.R. § 300.121(d); 300.520(a)(l)(ii).

The state will still have to ensure that special education and related services
are provided to expelled or suspended students, even though they mav no longer he
enrolled in a school district. 34 C.F.R. $ 300.121(a): 300.300(a), (b). Section 3 has
the potential of turning the problem of how to deal with the expelled student from a local
problem into a state problem. The fiscal implications of this for the state have not been

explored.

The Department may have developed plans for resolving these questions. We
believe that as long as the school district of residence remains primarily financially
responsible for providing special education and related services, there will be less
incentive to fail to serve students, less incentive to dump students through unnecessary

1"Each State must have ... in effect a policy that ensures that all children with disabilities aged 3 through
21 residing in the State have the right to FAPE, including children with disabilities who have been
suspended or expelled from school." 34 C.F.R. § 200.121(a).
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referrals out-of-state or out-of-district, expulsions and the like. We believe that financial
responsibility that "follows the student” will encourage quality special education sendees
within the community, in the most integrated setting possible.

Thus we do not believe federal law "requires” the repeal of A.S. 14.30.285, and
we believe it is poor public policy to abolish the mandate of that statute, without
replacing it with fully explained legislative mandate that will prevent unnecessary out-of-

district transfers.

2. Responsibility for students placed in juvenile detention centers

Responsibility for providing special education and related services to children
placed in juvenile detention centers is unresolved in HB 301. Which school district - if
any - bears the responsibility for providing special education to these students? Having
been placed in the detention facility, does a student remain "enrolled” at the school
district in which he or she was enrolled before incarceration?" If so, what are the FAPE
obligations of the school district where the youth detention facility is located?

The IDEA ’'97 and its regulations also leave these sorts of questions up to
individual states to resolve. Correctional facilities and juvenile detention facilities are
defined as public agencies within the state that are subject to the mandates of the IDEA.
34 C.F.R. 8 300.2(b)()(iv), but the obligation to provide a free and appropriate public
education (FAPE), rests generally with the Department of Education and Early
Development.3 The design ofa system to deliver special education and related services is
left up to the State, as prescribed by state laws, regulations and policies implemented by

the Department.

We believe that school district responsibility for students placed in juvenile
detention centers is analogous to ensuring district responsibility for other out-of-district
or out-of-state transfers, if school districts (and their base communities) remain
financially responsible for special education to students placed elsewhere during a period

: This seems unlikely. A.S. 14.30.010(b)(4) provides an exception to the required enrollment based on
residence il'a student is in the custody of a court or law enforcement authorities. A.S. 14.30.045 allows the
suspension or denial of admission of students based on certain behaviors, including behavior "inimicablc to
the welfare, safety, or morals of other pupils,” and conviction of certain felonies.

"The IDEA leaves up to states whether to impose the obligation to provide a free and appropriate public
education to persons ages 18through 21 who become incarcerated at an “adult correctional facility” before
having been identified as being eligible for special education or before development of an IEP. IDEA, 20
U.S.C. § 1412()(1)(B)(ii). The Governor, or as otherwise provided by state law, may assign to a public
agency within the state the responsibility* of pioviding FAPE to "children with disabilities that are
convicted asadults... and incarcerated in adult prisons.”" Jd» § 14 12(a)( 1)(C). Other than this class of
juveniles incarcerated at adult correctional centers, for which the state-provided special education is
optional, the state remains obligated to ensure special education for all other incarcerated juveniles.
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of incarceration, the communities may have an additional stake in the success of
programs to reduce criminal behavior and promote success in special education.
Statistics from youth detention facilities and our experience generally support the
proposition that incarcerated youths experience a higher percentage of certain disabilities
than the general population, particularly learning disabilities.  Successful special
education for this population will likely have a direct impact on future criminal

behavior.

We make no recommendation as to which entity (the Department of Corrections,
the Department of Education and Early Development, the resident school district, or the
school district in which the youth detention facility is located) ought to bear financial
responsibility for providing special education and related services to incarcerated
juveniles, although as discussed above we can see reasons why the resident school district
arguably ought to bear that financial obligation. The proposed language below assumes
that the school district in which the facility is located bears the obligation to deliver
special education and related services, while the school district o f residence is financially
obligated for that service. We offer this language to foster debate on the subject.

3. An alternative to Section 3 of the bill:

Based on the foregoing discussion, if the Legislature decides to retain the concept
offinancial obligation to deliver FAPE based on residence, we have prepared an
alternative to Section 3 of the bill. This alternative attempts to address the issue of
correspondence and boarding school enroliments as well as the other situations:

Sec. 14.30.186. Coverage, (a) Except as provided in (b) of this
section, special education and related sendees shall be provided either

(1) by a borough or city school district, for a child with a
disability residing within the district;

(2) by a board of a regional educational attendance area
operating a school in the area, for a child with a disability residing in the

area served by the school;

(3) by the borough, city school district, or regional
educational attendance area in which a correctional or youth detention
facility is located, for a child with a disability placed at the facility; or

(4) by a state boarding school established under AS 14.16,

for a child enrolled at the boarding school;
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(b) For achild with a disability enrolled in a course of study under
AS 14.30.010(b)(1) or a correspondence study program under A.S.
14.30.010(b)(10)(B), the child, parent or surrogate parent may elect that
special education and related services be provided by an entity other than
as provided in (a)(1) or (a)(2) of this section, under regulations prescribed

by the department.

(c) For a child with a disability receiving special education and
related services under subsection (a)(3), (a)(4), or (b) of this section, the
borough, city school district, or regional educational attendance area
where the child resides shall reimburse for the expense of the special
education and related sendees provided, under regulations prescribed by

the department.

This alternative envisions that in the first instance, obligation to deliver special
education and related services will rest with the school district where the student resides.
If a student is incarcerated in a youth detention facility, the school district where the
youth detention facility is located is obligated to provide special education and related
services. If a student is enrolled in a state-operated boarding school, the boarding school
is obligated to provide special education and related services. A parent of a student
enrolled in a correspondence or private (including parochial) school will have the option
of placing the student in another special education program, under regulations to be
prescribed by the department. Financial responsibility for students ina correspondence
school, private school, youth detention facility, or state boarding school remains with the
school district of residence, with the details of transfer of funds in these situations to be

worked out in regulations by the department.
B. Section 5: the statute of limitation should be two years, not 6 months:

We believe the statute of limitations contained in Section 5. at page 2. may
conflict with federal interpretations of the IDEA. A legal opinion from the Office of
Special Education Programs of the U.S. Department of Education, identified federal
courts rejecting state statutes of limitations ("SOL") that effectively lim it the exercise of
rights under the federal IDEA, where the state-imposed SOL is shorter than one used for
a similar state right or cause of action.

A longer limitations period has the added benefit of offering an opportunity for
alternative dispute resolution devices, such as mediation, to be tried before litigants need
to resort to a formal administrative fair hearing. With a shorter time limit, litigants may
be forced to preserve their litigation rights by filing administrative fair hearing requests
and prevent the use of alternative methods of dispute resolution. This would be contrary
to the IDEA '97 mandate to encourage mediation.
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We believe the most analogous Alaska statute of limitations is contained in AS

09.10.070 (a) (two-year statute of limitations for "any injury' to the . . . rights of another
not arising on contract and not specifically provided for otherwise ... or ... upon a
liability created by statute....”)

A two year statute will not prevent speedy resolution of disputes regarding special
education. In cases involving the need for speed, either the school district or the parents
will be motivated to seek a prompt administrative hearing. For cases involving monetary’
liability. AS 09.10.070 (a)(5) is certainly analogous, and we don't believe the Legislature
can lawfully impose a shorter time period for initiation of a cause of action for a
monetary' claim under the IDEA when other types of monetary claims ("liability created
by statute") may be brought in Alaska within two years ofaccrual.

Thus we suggest that the phrase "six months” on page 2, line 21 should be

changed to "two years.”

Also, we suggest that you consider adoption of a statute of limitations to be
applied to actions brought by the state or school districts as well. The current form of the
bill appears to leave to the Department the determination of the exact period of time.
Section 5. page 2. lines 23-25. We think that an existing state 6-year statute contained in
AS 09.10.120(a) for actions brought in the name of the State, political subdivisions, or
public corporations, is too long. See Comity of Oneida v. Oneida Indian Nation, 470
U.S. 226. 240 (1985)(stating rule that in absence of an applicable federal statute, a court
must choose the most analogous slate statute, in determining a limitation on the right to
pursue a federal cause of action in the state, "provided that the application of the state
statute would not be inconsistent with underlying federal policies”). We think it would
be inconsistent with underlying federal policies to encourage appropriate education if six
years were to pass before a school district brought an administrative claim regarding a
student's special education, or the state brought an action against a school district to

obtain compliance with the IDEA.

C. Section 6: Providing qualifications of hearing officers:

Applicable federal regulations require that a list of prospective hearing officers
"must include a statement of the qualifications of each” hearing officer. 34 C.F.R. §
300.508(c). Accordingly, we recommend that in Section 6. at page 2, line 28 of the bill,
the phrase "and qualifications” be added after the word "names,” such that the bill read as
follows: "the school district shall provide the parent with the names and qualifications of
three qualified hearing officers from a list maintained by the department.”

1. Section 12: State mandates for appropriate special education
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should not be repealed

We are concerned that in Section 12 of the bill it is proposed to delete several
substantive mandates in our state law, even though the mandates are not in conflict with
federal law.4 We do not believe this is good policy for Alaskans.

e« AS 14,30.274 imposes a mandate to identify children needing special
education and related services, commonly referred to as the “childjind”
obligation. This state mandate is not in conflict with federal law. The
Department proposes deleting the state mandate because it does not
include correspondence schools. We think AS 14.30.274 ought to be
amended to be consistent with federal law, not deleted in its entirety.

e AS 14.30.276 imposes a mandate to provide special education in the least
restrictive environment. This mandate is the linchpin of free and
appropriate education, because it provides for inclusion of children with
disabilities in the regular education setting, and ultimately in society. This
mandate is as important for Alaskans in a regular education program as it
is for Alaskans in a special education program. It promotes mutual
understanding and respect that is the foundation of an integrated society.
This general mandate is not in conflict with federal law. The Department
proposes deleting the state mandate because it contains "unnecessary
detail" but does not identify how the state mandate conflicts with federal

law.

e AS 14.30.278 imposes minimum criteria of what must be contained in an
individualized education program (IEP), including statements of the
specific education and related services to be provided, the extent of
participation in the regular education setting. IEP goals and objectives,
criteria for measuring whether the IEP is achieving the goals and
objectives, and minimum standards of who must attend IEP meetings.
These requirements are not in conflict with federal law. but instead
establish a state-mandated floor of the criteria to be contained in an IEP.
Without saying so directly, the bill proposes abandonment of minimal
Alaska standards because the Department says it will "rely on federal law"
rather than simply amending this statute to include other provisions that
may be required by federal law.

1In analyzing the rationale for the provisions of this bill, we have reviewed a document entitled “FY2000
Proposed Special Education Legislation.” dated February® 9. 2000, that has been referred to as the “side-by-

side” analysis of the hill (copy enclosed),
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« AS 14.30.350(9) definition of "related services” is not inconsistent with
federal law. despite the Department’'s representation that it "conflicts
with” federal law. The state’s definition in AS 14.30.350(9) matches
nearly verbatim the federal definition contained at 34 C.F.R. § 300.24(a).
There may be additional gloss and subdefinitions of terms within the
federal regulatory definition, but there is no conflict that we can see -
other than the inclusion of “a gifted child” - in the state's definition. If the
intent is to delete gifted children from the state definition, the entire

definition need not be deleted.

« AS 14.30.350(11) definition of "Special education.” Here, there is little if
any conflict with federal law. The existing state definition again matches
nearly verbatim the federal definition in 34 C.F.R. 8 300.26. The major
differences appear to be addition to the federal definition of a
subdefinition of the terms "specially-designed instruction” and "travel
training.” Again, this difference calls for a simple revision of the state
definition, if necessary' at all. Repeal cannot be justified based on conflict

with a federal definition.

Prior Alaska Legislatures adopted our existing laws on the premise that they are
good public policy for the state. The decision was made to place the mandates in state
statutes, rather than regulations. The Department has not shown that these statutes a.e in
conflict with federal law. and does not justify why otherwise they should be removed
from Alaska's statutes. We believe it is important for the Legislature to retain these
mandates as substantive state mandates that do not depend upon the vagaries of federal
legislation or regulations, and that the Legislature ought to retain the definitions (perhaps

with slight modifications).

Conclusion

For the reasons expressed, we urge you to consider these points and to revise HB

301 accordingly.

DISABILITY LAW CENTER OF ALASKA. INC.

Steve Essley, staff attorney
Robert B. Briggs, staffattorney
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April 10,2000

8440 Sultana Drive
Anchorage, AK
99516

Dear Superintendant Chrystal,
It has been brought to my attention that a bill (HB301 in opposition of

CSHB301) is circulating through the legislature concerning the separation of
the gifted/talented program from the other special education programs. As a

student of the former, | am concerned.
As you may know, the bill leaves the choice of maintaining the gifted

program to the individual school districts. Since the Anchorage school district
will, as of next year, have an eight million dollar budget cut, I fear that our
program will be the first dropped if the hill passes. Even if the school board
decides to keep the gifted/talented program, that program will be void of
procedural safeguards (IEPs [Individual Educational Programs], etc.), without

which there is a possible discord in the system.
| believe that the gifted program is beiiificial because it offers more

challenges highly gifted students and offers a better pace. It also allows for an
environment of others with the same academic strongpoints, Rachel Shauger
remarked “At my old school [Alpenglow] people would want to be my friend
so that I could help them with answers or things like that. It’s better here
because it’s faster and I’m not just reviewing stuff that | already knew,”.

Sincerely,

Justin Birchell
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Representatives fax #
Rep. Eldon Mulder 465-3518
Rep. Gene Therrlaull 465-3884
Rep. Con Bunde 465-3871
Rep. Bill Williams 465-37193
Rep. Jolm Davies 465-3519
Rep. Allen Ausicrman 465-49%
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Rep. Gary Davis 465-3835
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Fax:  House Finance Committee 465-6813
From:  Virginia McKinne
15§6F Street /
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277-4419; 277-4418 (lax)
Re:  SB205/HB301

| am here today to speak in support of maintainin %ifted education as a requirement lor every scfiool
district, and maintaining the ,orocedural safeguar s that are currently in the program—the IF.Ps and appeal
process outside the district. In these times of tight budgets, any program (hat's not mandated won'tlong
survive. Of course wc all know that the devil is in the details—and 1f we don’t pay attention, we could very
likely end up with a gifted program that exists in name only.

1am the ﬁarent of astudent in the self-contained gifted é)[o%]ram at Rogers Park. She’sa 5hgrader and has
been in the program since kindergarten. Being involved in her classes over the years as a parent volunteer
has niadc me realize that these are very difficult kids to educate. There is ahuge dichotomy between their
thslmal and emotional development—,md how smart their brains are. This dichotomy ollen leads to
oneliness, isolation and the feeling ofjust being weird because they're so different from everybody else.
These children arc among the bestand the brightest. They’re our futuro business leaders, scientists, judges,
religious lenders and even legislators. But make no mistake—these arc at-risk children.

It's been enormously important to have a program with teachers specialgl trained in how to deal with gifted
kids. How to keep them challenged intellectually but also well grounded In the basic values of caring, good
citizenship, and responsibility to ?we back to the community. All my daughter’s gifted teachers have done
algreatg]ob. Today Amelia is well adjusted, learning a lot and having fun—and 1Kind of have to say that,
since she’s sitting here in the room with me.

Let me switch gears hero and talk politics. | believe every one ofyou campaigned on a pro-education
platform. In your cam#)a|gn literature and at the candidate forums you spoke ofyour support for children
and schools. Many of you have invested enormous talent and time as leaders in strengthening Alaska’s
schools and making sure our students are prepared for the jobs of the future. Your work on ensuring high
stan(gﬁlrds was reflected in the benchmark exams and the exit test that my 10hgrade daughter took last
month,

Talcing the procedural teeth out of the gifted progrnm—or even eliminating it by making it an optional add-
on for districts—cither of these proposals flies in'the face ofall your hard work"and commitment, And
frankly—the proposals fly in the face ofyour campaign promises to support a quality education for every
child In Alaska. 1 hope you do the right thing and vote against these bad ldeas.

Thank you for this opportunity to testify.
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Senate Health, Education and Social Services Committee

Re: I-IH301/ 3

Dear representatives:

lam writing to ask you to vote “no” on this bill, Anyone who lias ever worked with highly gifted
children should know that they belong in “special education” classes. | am the parent of a highly
gifted child, Jhave taught “regular” kifs, worked with autistic children, and know the challenges
of ADHD children because there are many ofthem in our extended .family.

At one point, the Anchorage School District was looking for a new name for the “IA.” program.
My son suggested it be called the "Highly Ovcractive Synapse-Firing Group” HOSFIG, for short.
I think that this says it all. Highly gifted students, almost without exception, have their own
challenges. There problems are primarily related to their highly (over?) developed nervous
systems. The most important part ofwhich is, ofcourse, the brain. It is truly amazing how these
students usually understand each others individual problems and accommodate them. Teachers in

the program face enormous challenges in teaching the highly gifted.

Please don’t pave the way for probable removal o fthe existing excellent and essential program.

Please vote “no” on HB301,

Thank you.

Sincerely,

Cass Ariey
parent



Members of the Senate Health, Education and Social Services Committee,

As parents ofa gifted child, we urge the members ofthis committee not
to recommend passage of SB 205. The bill, as currently written,
undermines the protections previously afforded to gifted students under
state law, and contrary to the representations o fthe state DOE, is
unnecessary to achieve compliance with federal law, specifically the

Individuals with Disabilities Education Act, or IDEA.

Mr. Johnson ofthe DOE has told you that this statutory change is
necessary to achieve compliance with federal law. He overstates the
issue. Whatis needed is not for this stale to abandon its commitment
to an appropriate education for all exceptional children, but for the
DOE to cease commingling funds it receives from the federal government
for disabled children with State funds. Thatis all thatis required by
Section 300,152 oflhc regulations implementing the IDEA. As the
regulations themselves state, the commingling prohibition can be
"satisfied by the use o fa separate accounting system thatincludes an
audit trail ofthe expenditure ofthe Part B funds." There is no
language in the IDEA orin the regulations promulgated under it, that
would force a state to change its existing Jaw which provides for
services BEYOND whatis minimally required by the IDE A, such as is
currently the case with gifted education in Alaska. It simply requires
that federal monies be accounted for, This statutory change is not
necessary. In fact, the ID EA regulations require only changes to state
policies and procedures to the extent necessary to "to ensure the
State’s compliance" with the regulations, and only when the federal
government makes an "official finding ofnoncompliancc with Federal law
or regulations.” No one has presented anything to suggest that
providing State services to gifted children is notin compliance with
federal law. Where there has been noncompliance is with the state's
procedure for spending the federal monies it has received for disabled
children. This proposed "solution" does not focus on the real problem.
The real problem is NOT the state's policy to provide educational
services to exceptional children, and not lim it those services only to
"disabled" children. The problem is the DOE's failure to properly
account for federal dollars provided to it for disabled children, The
solution is notto exclude the gifted from the protections afforded by
slate law for exceptional children, but simply to properly account to

the money spenton programs for disabled children,



Compliance with the federal regulations can be achieved without gutting
the state statutes that grant procedural protections to all exceptional
children. The proposed change would make those protections available
only to children who are disabled as thatterm is defined underthe
IDEA. This state statute, which has as its express purpose that
exceptional children will be provided with an appropriate public
education, represents an important state policy thatw ill not be
adequately protected if this bill is enacted. The way that the term
"exceptional children" is itselfdefined shows why continuing this
policy is important. They are "children with disabilities, and gifted
children, who differ markedly from their peers to the degree that
special facilities, equipment, or methods are required to make their
educational program effective," Sim ply stated, these arc students who
need special services in order for their education to be worthwhile.
Studies show how importantitis for gifted students to be taught in
programs with their gifted peers, and leaving this critical decision to
individual school districts, as opposed to continuing this important

statewide policy, would be atragic mistake.

The DOE lias essentially said it wants to abdicate its responsibility to
oversee gifted education in the state. It proposes to dojustthat with
the passage o fthis bill. It would leave the nature and extentof

gifted children's education dependent solely on the shifting fortunes of
local school districts, and remove it as a statewide priority. The
Department gives nothing more than lip service to supporting gifted
education; it supports it only to the extent thatindividual districts

are willing to fund these programs. By passing this bill, the

legislature would be dooming gifted education as it currently exists,
and would relegate it to the status ofaprogram thatindividual

districts could severely curtail or limit. The amendmentto the bill
really does nothing to change that. It says only that districts w ill be
required to have some form o fgifted education, butthe form ofthose
programs is wholly undefined, and is dependent on regulations as-yet
unpromulgated by a department which has said quite frankly it wants no
part ofany oversight o fgifted education. This "mandate" is an em pty
promise at best, and the DOE should not 7 permitted to avoid its
responsibilities to oversee gifted education in this state. This bill

should not be passed.
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| have two children in the low incidence gifted program in Anchorage.
Botlimy children LOVE to getup in the morning & go to school. | fear that
would not be the case if this program were notin place. They are challenged
every day & they happily meetthat challenge. | KNO W , particularly for our
son, thatwould NOT be the case in a regular classroom. He would be bored
& lam sure, disruptive. | don't wantthat tor eitherofmy children or any of
the other children. Ifwe do notchannel the minds o fthese children in a
positive direction by having gifted & talented programs, then we am the very
greatrisk ofhaving them become liabilities rather than assets to our
communities & society. A telling statistic: 7% ofthe general population is
considered gifted; 30% o fthe prison population falls in the gifted category!!

W c need to have gifted & talented programs to ensure these children
arc given the opportunity to become positive, productive members ofour
communities & society. Thatwould not happen for them in aregular
classroom. These children have the greatest potential to be among those who
do great things for our communities & society. They may very well be the
ones who discover cures for diseases & the cause &/or cure for other children
with disabilities. By investing in gifted & talented programs for these
children, wc help them fulfill their potential to be the bestthey can be, & we
make an investmentin our future. An investmentthat will come back to its
many times over, by allowing them to be positive, productive members ofour
society. A mind is a terrible thing to waste, in tin's case, the waste o fthese
minds would be a tragedy.

It scents only light & just thatifwe are willing to fund programs for
other children with disabilities, then wc should be willing to do at least as
much for the gifted & talented. The goal for these other children is to allow
them to develop to the best oftheir ability-why should it be any different for
(he gifted & talented? | invite you to spend time in the classroom with these
gifted & talented children, as | have, & observe first hand this wise
investment in our future.

Thank you for the opportunity to present my views.
Sincerely, Karen Louder Strobe
Rogers Park reading program chair 1998-2000, classroom volunteer,

Community School volunteer & board mem ber, community volunteer
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Senator , faxt

Sen. Mike Miller, Chair 465-3883
Sen. Pete Kelly, Co-Chair 465-5241
Sen. Gary Wilken 4654714
Sen. Drue Pearce 465-3812
Sen. Kim Ellon 465-2108

Fax:  Senate HESS Committee 465-3883

From: Virginia McKinne
15§6F Street y
Anchorage 99501
277-4419; 277-4418 (fax)

Re:  SB205/HB301

1tun here today to speak in support ofmaintainin %ifted education os a requirement for eve|gy school
district, and maimaining the procedural safequards that are currently in the program—the IEPS and appeal
process outside the district. In these times of tight budgets, any pr%g.ram that's not mandated won’t long
survive. Of course we all know that the devil is in the details—and if we don’t pay attention, we could very
likely end up with a gifted program that exists in name only.

| am the parent ofa student in the self-contained gifted é)ro%ram at Rogers Park. She’sa5hgrader and has
been in the program since kindergarten. Being involved in her classes over the years as a parent volunteer
has made me realize that these arc very difficult kids to educate. There is a huge dichotomy between their
Phys_mal and emotional development—and how smart their brains are. This dichotomy often leads to
oneliness, isolation and Lite feeling ofjust bemqwewd because they’re so different from everybody else.
These children are among the best and the bnth est. They're our future business leaders, scientists, judges,
religious leaders and even legislators. But make no mistake—these aru at-rlsk children.

It’s been enormously important to have a program with teachers speciallg,trained in how to deal with gifted
kids. How to keep them challenged intellectually but also well grounded in the basic values of caring, good
citizenship, and responsibility to give back to the community. My daughter’s <[1|ff[ed teachers have done a
greatjob. Today Amelia Isvell adjusted, learning a lot and"having fun—and 'kind of have to say that,.
since she’s ..itting here in Ihc room with me.

Let me switch %ears here and talk politics. Every one ofyou cam?aigned ona Pro—education platform. In
onurcampalgn iterature and at the candidate forums you'spoke ofyour support for children and schools.

any ofyou have invested enormous talent and time as leaders in strengthening Alaska's schools and
making sure our students arc prepared for the Jobs of the future. Your work on ensuring high standards was
reflected in the benchmark exams and the exit test that my 10hgrade daughter took last month.

Taking the procedural teeth out of the gifted program—or even eliminating it by making it an optional add-
on for districts--either of these proposals flics in the face of all your hard work and commitment, And
frankly—the proposals fly In the face of your campaign promises to support a quality education for every
child in Alaska. 1hope you do the right thing and vote against these bad ideas.

Thank you for this opportunity to testify.
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I"'m a student in the 6th grade at Rogers Park Elementary, iIn the 1.A.
fulltime gifted program. The SB205 is very disturbing. It would
mean that gifted education is not directly mandated, Also lately,
funding for the Anchorage School District was cut by millions of
dollars because of a possible ten mil tax cap. And quite
surprisingly, property tax surpluses just occurred, money that could
potentially have been used for education, Added up, this reduces
education to mere ashes. Children need a good education to reach
full potential in life. The gifted program is important to me
because it"s the best way for me to receive a good education, as well
as hundreds of other children. Teachers and parents have worked hard
for the glued program to work, and it"s not fair to take their hard
work away, WE NEED TO CONTINUE TO INCLUDE GIFTED STUDENTS AS
EXCEPTIONAL CHILDREN UNDER THE LAW (ALONG WITH THE HANDICAPPED) SO

THAT THEY®RE LEGALLY PROTECTED. Thank you.

Alexander Richert
Anchorage, AK
907/ 222-5304

As the parents of Alex and another son who would not have been able
to attend school without the IA program, we strongly urge you to not
pass out SB2Q5, or if passed out, only if it requires the development
of an IEP (Individual Educational Plan) for gifted students. These
IEPs are in practice fTairly general (i.e., that they will participate
in the gifted or full time highly gifted program) but are the key to
ensuring that there is an effort to meet their needs. Without this,
another population of disenfranchised and high-risk children will be
created, while also placing tremendous burdens on parents and
children and wasting one of our State"s best resources.

Jean Kollantai
Bernhard Richert
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April 14, 2000
Senate HESS Committee

To Whom it may concern:

| tench sixth grade in a self-contained highly gifted program in Anchorage. Each ofmy
twenty-eight sixth graders has an Individual Education Plan. The IEP ensures their rights
to a free and appropriate public education, guarantees transportation to the program that
provides them the appropriate services, and secures their education by holding the district
accountable for the required amount o f services needed to meet their exceptional needs.
Many students would not be able to participate in the program without this transportation,
therefore denying their right to O free and appropriate public education.

Some might say gifted kids are lucky just to have the program, and the transportation is
just aperk. Some might even assume that parents of gifted students should can afford to
transport their children to special schools if they want them to benefit from the “extras"
that gifted education provides. On the contrary, these children need these services.
Receiving gifted services is not areward that children get for good behavior or getting
straight A\s on areport card. Gifted education is crucial to the survival ofhighly able
individuals in a public educational system. An appropriate education is NOT aprivilege
for highly able children, but arequirement! Removing the language “ Exceptional
Children” from HB 301 takes away the right for gifted students to receive their

appropriate education.

In aregular classroom environment, these exceptional learners are truly disabled. Very
few teachers have sufficient training in administering gifted services, and even fewer
have training in meeting the unique needs ofhighly gifted students. The children in my
classroom arc here because the regular classroom environment was a complete disaster
for them. Many left regular classrooms in tears each day due to the sheer frustrations of
endless boredom and difficulty making friends who had similar interests. Research
proves that gifted students whose needs are not met become underachievers, and often
high school drop-outs (many become criminals).

It is up to you and me to ensure these exceptional children’s rights to an appropriate
public education. They must have the same right to an appropriate education as all other
children with special needs. |f they are denied rights to procedural safeguards, currently
provided by IEPs, these children will have absolutely no guarantee of air appropriate
education—what a waste for them and our state! Please do not make any hasty decisions
regarding the education o f these exceptional youth!

Sincerely,

Tara Lindh
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