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"An Act relating to the computation of overtime; and providing for an effective date."
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F I S C A L  N O T E

STATE OF ALASKA
1999 LEG ISLATIVE SESS IO N

BILL NO. HB 2 0 1

Revision Date/Time (Note if correction): 
Title: Overtime Compensation
Computation

LaborDepartment Affected:
BRU: Labor Standard* & Safety
Component: Waoe and Hour

Sponsor:
Requester:

(H) L&C
(H) LAC COMPONENT SERIAL NO. -3 * 5

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE 
FUND SOURCE #

0.0 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHT1A
Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY99) impact: $ Nona

ANALYSIS: (Attach a separate page if necessary)

This bill codifies longstanding state policy and practice regarding how daily hours worked are counted when 
computing weekly overtime.

Prepared by: 
Division:

Ale W. Dwyar. Director 
Labor Standards & Safety

Phone : 
Date/Time:

465-4855
4/19/99 8:06 AM

Approved by Commissioner: Ed Flanagan. Commissioner
Agency: Department of Labor__________________ Data: 4/19/99
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ALASKA STATE LEGISLATURE
HOUSE LABOR AND COMMERCE COMMITTEE

Representative Norman Rokebcrg, Chairman 
Representative Andrew Halcro, Vice-Chairman 
Representative John Harris 
Representative Lisa Murkowski 
Representative Jerry Sanders 
Representative Tom Brice 
Representative Sharon Cissna

State Capitol 
Juneau, AK 99801-1182 
Telephone: (907)465-4954 
Fax: (907)465-2040

^ 4

SPO N SO R  ST A T E M E N T  
H O U SE BILL 201

An Act relating to the com putation o f overtim e; and providing for an effective date.

House B ill 201 would clarify a recent court decision that rules that overtim e  
hours are to be calculated differently than they have historically been under AS 
23.10.060(b).

T he court's decision is contrary to the interpretation always used by Alaska's 
D epartm ent o f Labor and to the understanding o f A laska's em ployers. T he court's 
decision has ignored the historical application by Labor and all em ployers in the 
State.

T he best way to bring the problem  to the forefront is to give an exam ple o f  
what will happen under the court's decision:

A ssum e Em ployee worked the follow ing schedule for a total o f 43
hours:

M onday 11 hours T hursday 8 hours
Tuesday 8 hours Friday 8 hours
W ednesday 8 hours

As to M onday, everyone agrees that E m ployee is entitled to 3 hours o f  
overtim e. The issue is as to Friday. U nder the D epartm ent's interpretation  
and the interpretation o f em ployers, no overtim e would be due as to Friday  
since Em ployee worked 43 hours during the week and has already been paid 
for 3 hours overtim e. Under the Court's ruling, Employee would receive 
overtime fo r  3 hours on Friday because in computing the 40 hours under the 
statute, one must include the 3 overtime hours worked on Monday.
Consequently, Employee received 6 hours o f  overtime pay fo r  the week even 
though he/she only worked 43 hours.

HB 201 would clarify that the Em ployee above w ould only receive pay for the 3 
hours o f overtim e worked. This would statutorily  clarify the law and its 
interpretation for all involved, including the courts.

W e urge your support o f  this legislation.



ALASKA STATE LEGISLATURE
HOUSE LABOR AND COMMERCE COMMITTEE

Representative Norman Rokebcrg, Chairman 
Representative Andrew Halcro, Vice-Chairman 
Representative John Harris 
Representative Lisa Murkowski 
Representative Jeny Sanders 
Representative Tom Brice 
Representative Sharon Cissna

State Capitol 
Juneau, AK 99801-1182 
Telephone: (907)465-4954 
Fax: (907)465-2040

SE C T IO N A L  A N A LY SIS  
H O U SE BILL 201

An A ct relating to the com putation o f overtim e; and providing for an effective date

Section 1: Legislative Findings. D iscusses the historical interpretation of 
AS 23.10.060(b) regarding overtim e com pensation and 
indicates that due to som e court decisions the L egislature finds 
it necessary to elim inate any doubt about how the law is to be 
construed.

Section 2: A m ends AS 23.10.060(b) to m ake it clear that overtim e  
com pensation w ill be paid if  an em ployee w orks in excess o f  
eight hours a day or in excess o f  40 hours a week w ithout 
regard to hours that are worked in excess o f eight hours a day.

Section 3: Act is retroactive to M ay 4, 1959.

Section 4: Effective date: Im m ediate



I N  THE SU P E R IO R  COURT FOR THE S TATE  OF A L A S K A  

F IR S T  J U D I C I A L  D I S T R I C T  A T  JUNEAU

STUART H A LLA M ,

P l a i n t i f f ,

v s .

HOLLAND A M E R IC A  L I N E ,  IN C .  
d / b / a  WESTOURS MOTOR 
COACHES, I N C . ,

D e f e n d a n t .

FILED iin w-uvibERS 
STATE OF ALASKA 

FIRST JUDICIAL DISTRICT 
AT JUMEAU

n n
r y  \J\AM—

C a s e  N o .  1 J U - 9 6 - 1 7 3 4  C l

MEMORANDUM AND O RD ER

T h i s  c a s e  c o m e s  b e f o r e  t h e  c o u r t  o n  a p p e a l .  T h e  f o l l o w i n g  

m a t t e r s  a r e  a t  i s s u e :

1 .  W h e t h e r  t h e  c o u r t  p r o p e r l y ,  d e n i e d  c l a s s  c e r t i f i c a t i o n  o r  

" c o n d i t i o n a l "  c l a s s  c e r t i f i c a t i o n .

2 .  W h e t h e r  s u m m a ry  j u d g m e n t  w a s  p r o p e r  d i s m i s s i n g  p l a i n t i f f ' s  

f i r s t ,  s e c o n d ,  a n d  f o r t h  c l a i m s  f o r  r e l i e f .

3 .  W h e t h e r  s u m m a r y  j u d g m e n t  w a s  p r o p e r  d i s m i s s i n g  p l a i n t i f f ' s  

t h i r d  a n d  f i f t h  c l a i m s  f o r  r e l i e f .

4 .  W h e t h e r  i t  w a s  a n  a b u s e  o f  d i s c r e t i o n  t o  d e n y  p l a i n t i f f ' s  

m o t i o n s  t o  a m e n d  h i s  c o m p l a i n t .

5 .  W h e t h e r  a t t o r n e y  f e e s  a n d  c o s t s  s h o u l d  b e  u p h e l d .

Alaska Court System
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H a l l a m  w a s  e m p l o y e d  a s  a  s e a s o n a l  e m p l o y e e  w i t h  H o l l a n  A m e r i c a  

L i n e  a s  a  b u s  d r i v e r  d u r i n g  t h e  1 9 9 4  s u m m e r  t o u r  s e a s o n .  H i s  h o u r l y  

s a l a r y  w a s  $ 8 . 0 0 .  T h e  l a s t  w e e k  o f  H a l l a m ' s  e m p l o y m e n t  w a s  A u g u s t  

1 5 - 2 0 ,  1 9 9 4 .  D u r i n g  t h i s  t i m e  h e  w o r k e d  4 1 . 2 5  h o u r s  a n d  w a s  p a i d

o v e r t i m e  f o r  5 . 5  o f  t h o s e  h o u r s .  E a c h  o f  t h e  o v e r t i m e  h o u r s  p a i d  

w a s  f o r  h o u r s  w o r k e d  o v e r  8 h o u r s  a  d a y .  H a l l a m  w a s  n o t  p a i d  

o v e r t i m e  w a g e s  f o r  h i s  l a s t  d a y  o f  e m p l o y m e n t  e v e n  t h o u g h  t h e  

c u m u l a t i v e  t o t a l  o f  h o u r s  s u r p a s s e d  t h e  4 0 - h o u r  w o r k w e e k .  H a l l a m  w a s  

p a i d  a s  f o l l o w s :

I .  F a c t u a l  B a c k g r o u n d

D a t e R e g u l a r
H o u r s

O v e r t i m e
H o u r s

T o t a l  H o u r s

8 / 1 5 / 9 4 <X • c 0 8 . 0
b '/l£ > /9 '4 B . 0 1 .  0 "ST 7 3
8 / 1 7 / 9 4 8 . 0 1 . 0 9 . 0

“ 87rB7TT4 0 — 0 U
B '/ra 'A T ? - B . 0 J  . 0 '1 I 7 U -
E JT O JP A A . 2 b 0 A , 2 b

'T O T A L S “ T S T 7 5 b . b 4 1 . 7 b

H a l l a m ' s  l a s t  d a y  o f  e m p l o y m e n t  w a s  A u g u s t  2 0 ,  1 9 9 4 .  He w a s  p a i d ,

v i a  a u t o m a t i c  b a n k  d e p o s i t .  H o l l a n d  A m e r i c a  c o n t e n d s  t h a t  t h e  f u n d s  

w e r e  p a i d  A u g u s t  2 8 ,  1 9 9 4  a n d  H a l l a m  a r g u e s  t h a t  t h e  f u n d s  w e r e  n o t  

a v a i l a b l e  t o  h i m  u n t i l  S e p t e m b e r  1 ,  1 9 9 4 .  I n  a n y  e v e n t ,  i t  w a s  n o t  

p a i d  w i t h i n  t h e  s t a t u t o r i l y  m a n d a t e d  t h r e e  d a y s .

Alaska Courc System
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O n J u l y  1 6 ,  1 9 9 7  H a l l a m  f i l e d  a  m o t i o n  t o  c e r t i f y  c l a s s .  J u d g e  

C a r p e n e t i  d e n i e d  t h i s  o n  O c t o b e r  2 1 ,  1 9 9 7  b e c a u s e  H a l l a m ,  a c t i n g  p r o  

s e  c o u l d  n o t  a d e q u a t e l y  r e p r e s e n t  t h e  i n t e r e s t s  o f  t h e  c l a s s .  T h e  

c a s e  w a s  t h e n  t r a n s f e r r e d  t o  d i s t r i c t  c o u r t  b e c a u s e  H a l l a m ' s  

i n d i v i d u a l  c l a i m s  c o u l d  n o t  m e e t  t h e  j u r i s d i c t i o n a l  r e q u i r e m e n t s  o f  

S u p e r i o r  C o u r t .  A  m o t i o n  t o  r e c o n s i d e r  w a s  f i l e d  b y  H a l l a m  a n d  i t  

w a s  d e n i e d .  S u b s e q u e n t l y ,  H a l l a m  h a s  r e q u e s t e d  " c o n d i t i o n a l  c l a s s  

c e r t i f i c a t i o n "  p e n d i n g  f i n d i n g  c o u n s e l  t o  r e p r e s e n t  t h e  c l a s s .

A s  i n d i c a t e d  i n  C a r p e n e t i ' s  o p i n i o n  d e n y i n g  c l a s s  

c e r t i f i c a t i o n ,  t h e  S u p r e m e  C o u r t  o f  A l a s k a  h a s  h e l d  t h a t  a  p r o  s e  

p l a i n t i f f  c a n n o t  r e p r e s e n t  a c l a s s  u n d e r  C i v i l  R u l e  2 3 ( a ) . 1 W h i l e  

H a l l a m  m ay  a d e q u a t e l y  r e p r e s e n t  h i s  o w n  i n t e r e s t s  p r o  s e  h e  c a n n o t  

a d e q u a t e l y  r e p r e s e n t  t h e  i n t e r e s t s  o f  o t h e r s  w i t h o u t  a n  a t t o r n e y .  

C a r p e n e t i  r e j e c t e d  H a l l a m ' s  a r g u m e n t  t h a t  AS 2 3 . 1 0 . 1 1 0 ( b )  p e r m i t t e d  

p r o  s e  r e p r e s e n t a t i o n  o f  a c l a s s .  " I t  m e r e l y  p r o v i d e s  t h a t  a  c l a s s  

a c t i o n  m a y  b e  b r o u g h t  f o r  v i o l a t i o n  o f  t h e  w a g e  a n d  h o u r  l a w s ,  a n d  

t h a t  a n  a g g r i e v e d  p l a i n t i f f  m a y  b e  t h e  c l a s s  r e p r e s e n t a t i v e . " 2 

C a r p e n e t i  f u r t h e r  e x p l a i n e d  h i s  r e j e c t i o n  o f  t h i s  a r g u m e n t  i n  h i s  

o r d e r  d e n y i n g  r e c o n s i d e r a t i o n . 1

Here; v. Cleary, 835 P .2d 438, 442, n.3 (Alaska 1992),
• Carpenec; Order Denying Class C e rtifica tio n , 10/21/97.
1 Order dared 11/18/97 .

I I .  C l a s s  C e r t i f i c a t i o n

Alaska Court System
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T h e r e  i s  n o  r u l e  p r o v i d i n g  f o r  " c o n d i t i o n a l "  c l a s s  

c e r t i f i c a t i o n .  H a l l a m  h a s  h a d  s u f f i c i e n t  o p p o r t u n i t y  t o  o b t a i n  

c o u n s e l  t o  r e p r e s e n t  t h e  i n t e r e s t s  o f  t h e  p o t e n t i a l  c l a s s  a n d  h a s  

f a i l e d  t o  d o  s o .  T h e  o r d e r  d e n y i n g  c l a s s  c e r t i f i c a t i o n  i s  A F F IR M E D .

I I I .  M o t i o n  f o r  L e a v e  t o  A m e n d  C o m p l a i n t

T h e  l a s t  d a y  t o  f i l e  m o t i o n s  t o  a m e n d  p l e a d i n g s  w a s  M a r c h  4 ,  

1 9 9 7 .  On M a r c h  4 ,  1 9 9 7  H a l l a m  f i l e d  a n  a m e n d e d  c o m p l a i n t  w i t h o u t

t h e  r e q u i r e d  a c c o m p a n y i n g  m o t i o n .  On M a r c h  1 4 ,  1 9 9 7  H o l l a n d  A m e r i c a  

f i l e d  a  n o t i c e  w i t h  t h e  S u p e r i o r  C o u r t  a d v i s i n g  t h e  C o u r t  t h a t  i t  

h a d  r e c e i v e d  H a l l a m 1s a m e n d e d  c o m p l a i n t  b u t  w o u l d  n o t  a n s w e r  u n t i l  

t h e  p r o p e r  M o t i o n  f o r  L e a v e  t o  A m end  w as  f i l e d .  O n  A p r i l  2 5 ,  1 9 9 7  

H a l l a m  f i l e d  a  M o t i o n  f o r  L e a v e  t o  A m e n d ,  w h i c h  w a s  a o n e - s e n t e n c e  

r e q u e s t  t o  a m e n d .  T h e  S u p e r i o r  C o u r t  d e n i e d  t h i s  m o t i o n  o n  J u n e  1 0 ,  

1 9 9 7 .  J u d g e  C a r p e n e t i  d e n i e d  t h e  m o t i o n  b e c a u s e  h e  f o u n d  t h a t  t h e s e  

c l a i m s  w e r e  n o t  s u b s t a n t i a l l y  r e l a t e d  t o  t h e  o v e r t i m e  c l a i m s  

a s s e r t e d  i n  t h e  o r i g i n a l  c o m p l a i n t .  T h e  c o u r t  f o u n d  t h a t  t h e  c l a i m s  

w e r e  t i m e - b a r r e d  b e c a u s e  t h e y  d o  n o t  r e l a t e  b a c k .  O n  J u n e  2 3  H a l l a m  

f i l e d  a  m o t i o n  f o r  r e c o n s i d e r a t i o n ,  w h i c h  w a s  d e n i e d  b y  J u d g e  

C a r p e n e t i  o n  J u l y  1 ,  1 9 9 7 .

T h e  a m e n d e d  c o m p l a i n t  w o u l d  h a v e  a d d e d  f o u r  c l a i m s :  l i a b i l i t y

f o r  r e q u i r i n g  p l a i n t i f f s  t o  p u r c h a s e  u n i f o r m s ,  l i a b i l i t y  f o r  

i n t e r f e r e n c e  w i t h  f u t u r e  e m p lo y m e n t  a n d  b u s i n e s s  o p p o r t u n i t i e s ,  l i b e l
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a n d  s l a n d e r ,  a n d  f a i l u r e  t o  p a y  H a l l a m  h i s  " t i p s . "  H a l l a m  a r g u e s  

t h a t  h e  d i d  n o t  k n o w  t h a t  h e  w as  s u p p o s e d  t o  f i l e  a  m o t i o n  w i t h  

h i s  a m e n d e d  c o m p l a i n t .  E v e n  t h o u g h  h e  d i d  n o t  f i l e  t h e  a c c o m p a n y i n g  

m o t i o n  f o r  l e a v e  t o  a m e n d  u n t i l  a  m o n t h  a n d  a h a l f  a f t e r  h e  f i l e d  t h e  

a m e n d e d  c o m p l a i n t ,  t h e  m o t i o n  w a s  c o n s i d e r e d  b y  t h e  c o u r t .  T h e  m o t i o n  

w a s  d e n i e d  f o r  s u b s t a n t i v e  r e a s o n s ,  n o t  f o r  l a c k  o f  t i m e l i n e s s .

T h e  s t a n d a r d  o f  r e v i e w  i s  a b u s e  o f  d i s c r e t i o n . ' *  J u d g e  C a r p e n e t i  

f o u n d  t h a t  t h e  n e w  c l a i m s  " h a v e  l i t t l e  r e l a t i o n s h i p  t o  t h e  c l a i m s  n o w  

b e f o r e  t h e  c o u r t . "  J u d g e  C a r p e n e t i  f o u n d  t h a t  t h e  n e w  c l a i m s  d o  n o t  

r e l a t e  b a c k  ( s o  t h a t  g r a n t i n g  t h e  m o t i o n  w o u l d  r e q u i r e  t h e  d e f e n d a n t  

t o  d e f e n d  c l a i m s  u p o n  w h i c h  t h e  s t a t u t e  o f  l i m i t a t i o n s  h a d  r u n ) , a n d  

t h a t  t h e  d e f e n d a n t  w o u l d  b e  p r e j u d i c e d  b y  g r a n t i n g  t h e  m o t i o n .  T h e  

c l a i m s  b e f o r e  t h e  c o u r t  a r e  c l a i m s  o f  o v e r t i m e  p a y ,  i n c e n t i v e  p a y ,  

a n d  f a i l u r e  t o  p a y  w i t h i n  t h r e e  d a y s .  W h i l e  t h e  n e w  c l a i m s  r e l a t e  

g e n e r a l l y  t o  H a l l a m ' s  e m p l o y m e n t ,  t h e y  a r e  s u b s t a n t i v e l y  d i f f e r e n t  

r e q u i r i n g  n e w  d i s c o v e r y  a n d  e v i d e n c e .

'.‘’h e  c o u r t  m u s t  a s s e s s  w h e t h e r  t h e  n o n m o v i n g  p a r t y  w i l l  b e  

p r e j u d i c e d .  P r e j u d i c e  c a n  r e s u l t  f r o m  t h e  o p p o s i n g  p a r t y  " b e i n g  p u t  

t o  a n  a d d e d  e x p e n s e ,  a  m o r e  b u r d e n s o m e  a n d  l e n g t h y  t r i a l ,  o r  i f  t h e  

i s s u e s  b e i n g  r a i s e d  i n  t h e  a m e n d m e n t  a r e  r e m o t e  f r o m  t h e  s c o p e  o f

1 Bauman v. Day, 942 P.2d 1130, 1132 (Alaska 1997) (c itin g  Bet; v. Chena Hot Springs Group, 
742 ?.2d 1346, 1348 (Alaska L987)).
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t h e  o r i g i n a l  c a s e . " s I t  i s  n o t  a n  a b u s e  o f  d i s c r e t i o n  t o  f i n d  t h a t  

t h e  i s s u e s  r a i s e d  i n  t h e  a m e n d e d  c c m p l a i n t  a r e  r e m o t e  f r o m  t h e  

o r i g i n a l  s c o p e  o f  t h e  c o m p l a i n t ,  t h a t  a d d i t i o n a l  e x p e n s e s  w o u l d  b e  

i n c u r r e d  b y  H o l l a n d  A m e r i c a  f o r  d i s c o v e r y ,  o r  t h a t  t h e  t r i a l  w o u l d  

b e c o m e  c o n s i d e r a b l y  m o r e  l e n g t h y  a n d  b u r d e n s o m e .  T h e  o r d e r  d e n y i n g

t h e  m o t i o n  f o r  l e a v e  t o  a m e n d  i s  A F F IR M E D .

I V .  F i r s t ,  S e c o n d  & F o u r t h  C l a i m s  f o r  R e l i e f

T h e  f i r s t  a n d  s e c o n d  c l a i m s  a l l e g e  t h a t  t h e  d e f e n d a n t  f a i l e d  t o

p a y  o v e r t i m e  t o  p l a i n t i f f  i n  a c c o r d a n c e  t o  t h e  A l a s k a  W age & H o u r

A c t .  T h e  f o u r t h  c l a i m  a l l e g e s  t h a t  d e f e n d a n t  f a i l e d  t o  p a y  o v e r t i m e

i n  a c c o r d a n c e  t o  t h e  e m p l o y m e n t  c o n t r a c t .  T h e  r e l e v a n t  c o n t r a c t u a l

c l a u s e  s t a t e s :

I  a g r e e ,  b y  s i g n i n g  t h i s  c o n t r a c t ,  t o  w o r k  f o r  W e s t o u r s  f o r  t h e  
b a s i c  w a g e  o f  $ 8 . 0 0  a n  h o u r .  . T h i s  w a g e  i s  f o r  s t r a i g h t  t i m e  
f o r  t h e  f i r s t  e i g h t  ( 8 )  h o u r s  o f  e a c h  d a y ,  t h e  f i r s t  f o r t y  ( 4 0 )  
h o u r s  o f  e a c h  w e e k .  I  u n d e r s t a n d  t h a t  my a s s i g n m e n t s  m a y  
r e s u l t  i n  m y  w o r k i n g  m o r e  o r  l e s s  t h a n  e i g h t  ( 8 )  h o u r s  p e r  d a y  
o r  f o r t y  ( 4 0 )  h o u r s  p e r  w e e k .  I  w i l l  o n l y  b e  p a i d  f o r  a c t u a l  
h o u r s  w o r k e d .  F o r  a n y  h o u r s  i n  e x c e s s  o f  e i g h t  ( 8 )  h o u r s  i n  a  
d a y  o r  f o r t y  ( 4 0 )  h o u r s  i n  a  w e e k ,  o v e r t i m e  c o m p e n s a t i o n  w i l l  
b e  p a i d  a t  1 . 5  t i m e s  t h e  b a s i c  r a t e  w h i c h  w i l l  b e  $ 1 2 . 0 0  a n  
h o u r .

A m o t i o n  f o r  p a r t i a l  s u m m a r y  j u d g m e n t  o f  t h e  f i r s t ,  s e c o n d ,  a n d  

f o u r t h  c l a i m s  f o r  r e l i e f  w as  f i r s t  f i l e d  A p r i l  7 ,  1 9 9 7 .  T h a t  m o t i o n  

w a s  o r i g i n a l l y  d e n i e d  b u t  r e c o n s i d e r a t i o n  w a s  g r a n t e d .  B e f o r e  t h e  

m o t i o n  w a s  d e c i d e d ,  D i s t r i c t  C o u r t  t o o k  o v e r  j u r i s d i c t i o n  o f  t h e

• Rutledge v. Alyeaka P ipeline Service Co., 727 P .2d 1050, 1054 (Ala3ka 1986) (quoting
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p a r t i a l  s u m m a r y  j u d g m e n t  a n d  d i s m i s s e d  t h e  f i r s t ,  s e c o n d ,  a n d  f o u r t h  

c l a i m s  f o r  r e l i e f .  A M o t i o n  f o r  R e c o n s i d e r a t i o n  f i l e d  b y  H a l l a m  w a s

d e n i e d  M a r c h  2 3 ,  1 9 9 8 .

A .  S t a t u t e  o f  L i m i t a t i o n s

AS 0 9 . 1 0 . 0 7 0 ( 3 )  p r o v i d e s  f o r  a  2 - y e a r  s t a t u t e  o f  l i m i t a t i o n s  

" u p o n  a l i a b i l i t y  c r e a t e d  b y  s t a t u t e . "  H a l l a m  w a s  t e r m i n a t e d  o n  

A u g u s t  2 0 ,  1 9 9 4 .  U n d e r  AS 2 3 . 0 5 . 1 4 0 ( b )  H o l l a n d  A m e r i c a  h a d  u n t i l

A u g u s t  2 4 ,  1 9 9 4 ,  t h r e e  w o r k i n g  d a y s  a f t e r  e m p l o y m e n t  e n d e d  t o  p a y

h i m  h i s  d u e  c o m p e n s a t i o n .  I f  H o l l a n d  A m e r i c a  f a i l e d  t o  d o  s o ,  i t  

b e c a m e  l i a b l e  u p o n  t h e  s t a t u t e ,  a n d  H a l l a m  w o u l d  h a v e  t w o  y e a r s ,  

u n t i l  A u g u s t  2 4 ,  1 9 9 6  t o  b r i n g  s u i t  u p o n  w a g e s  d u e .  I t  w a s  n o t

u n t i l  3 d a y s  a f t e r  t h e  l a s t  d a t e  o f  e m p l o y m e n t  t h a t  t h e  e m p l o y e r ' s  

d u t y  a r i s e s  t o  p a y  a l l  w a g e s  a n d  o t h e r  c o m p e n s a t i o n  f o r  s e r v i c e s  

d u e .®  H a l l a m ' s  s u i t  i s  n o t  b a r r e d  b y  t h e  s t a t u t e  o f  l i m i t a t i o n s .

B .  " P y r a m i d i n g "  O v e r t i m e  C a l c u l a t i o n s

H a l l a m  a r g u e s  t h a t  h e  i s  e n t i t l e d  t o  a l l  h o u r s  w o r k e d  o v e r  8 

h o u r s  a d a y  a t  o v e r t i m e  a n d  a l l  h o u r s  w o r k e d  o v e r  f o r t y  h o u r s  a  w e e k  

( a n  a d d i t i o n a l  1 . 2 5  h o u r s ) .  T h e  D e p a r t m e n t  o f  L a b o r  w r o t e  a l e t t e r  

t h a t  H o l l a n d  A m e r i c a  s u b m i t t e d  a s  E x h i b i t  G t o  A p p e l l e e ' s  B r i e f .  I t

Sstate of Thompson v. Mercedes-Benz, 514 P.2d 1269, 1271 (Alaska 1973). .
" See Dayhoff v. Temsco H elicop ters, 772 P .2d 1085, 1087 (Alaska 1989) (holding sta tu te  of 
lim ita tio n  nor AS 23.05.140(b) does not sta r t to run u n t i l  v io la tio n  occurs 3 days a fter  
termination) and Reed v. M unicipality of Ancnoraqe, 741 P .2d 1181, 1195 (Alaska 1987)
(holding that employee’s claim s for unpaid overtime wages does not s ta r t to run u n til 3

c a s e .  O n  D e c e m b e r  1 9 ,  1 9 9 7  J u d g e  F r o e l i c h  g r a n t e d  t h e  m o t i o n  f o r
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s t a t e s :

T h e  d a i l y  o v e r t i m e  i s  s t r a i g h t f o r w a r d .  A n y  h o u r s  i n  e x c e s s  o f  
e i g h t  i n  a  s i n g l e  w o r k d a y  a r e  o v e r t i m e .  W e e k l y  o v e r t i m e  i s  
s i m i l a r ;  a n  e m p l o y e e  m a y  w o r k  u p  t o  4 0  s t r a i g h t - t i m e  h o u r s  i n  
t h e  w o r k w e e k  b e f o r e  a n y  o v e r t i m e  i s  d u e .

T h e  D e p a r t m e n t  o f  L a b o r  h a s  i n t e r p r e t e d  t h e  o v e r t i m e  r e q u i r e m e n t s  o f

t h e  A l a s k a  W age & H o u r  a c t  t o  m e a n  t h a t  f o r t y  s t r a i g h t - t i m e  h o u r s

m u s t  a c c r u e  b e f o r e  t h e  o b l i g a t i o n  o f  p a y i n g  a l l  a d d i t i o n a l  h o u r s  a t

a n  o v e r t i m e  w a g e .  T h e  D e p a r t m e n t  o f  L a b o r  e x c l u d e s  a l l  h o u r s  w o r k e d

o v e r  e i g h t  h o u r s  i n  a  d a y  t o w a r d s  t h e  f o r t y  h o u r  r e q u i r e m e n t .  T h i s

i s  t h e  s t a n d a r d  m e t h o d  f o r  c a l c u l a t i n g  o v e r t i m e  b y  t h e  D e p a r t m e n t  o f

L a b o r .  A n  e m p l o y e r  s u c h  a s  H o l l a n d  A m e r i c a ,  w h o  c a l c u l a t e s  o v e r t i m e

i n  t h i s  m a n n e r ,  i s  d o i n g  s o  i n  g o o d  f a i t h .

H a l l a m  a r g u e s  t h a t  b o t h  r e g u l a r  a n d  o v e r t i m e  h o u r s  s h o u l d  b e

i n c l u d e d  i n  t h e  f o r t y  h o u r s  f o r -  t h e  p u r p o s e s  o f  c a l c u l a t i n g

o v e r t i m e .  AS 2 3 . 1 0 . 0 6 0 ( b )  s t a t e s :

I f  a n  e m p l o y e r  f i n d s  i t  n e c e s s a r y  t o  e m p l o y  a n  e m p l o y e e  i n  
e x c e s s  o f  4 0 h o u r s  a  w e e k  o r  e i g h t  h o u r s  a  d a y ,  c o m p e n s a t i o n  
f o r  t h e  o v e r t i m e  a t  t h e  r a t e '  o f  o n e  a n d  o n e - h a l f  t i m e s  t h e
r e g u l a r  r a t e  o f  p a y  s h a l l  b e  p a i d .

H o l l a n d  A m e r i c a ' s  e m p l o y m e n t  c o n t r a c t  s t a t e s :

T h i s  w a g e  f o r  s t r a i g h t  t i m e  i s  f o r  t h e  f i r s t  e i g h t  h o u r s  o f  
e a c h  d a y ,  t h e  f i r s t  f o r t y  h o u r s  o f  e a c h  w e e k . . . .  F o r  a n y  h o u r s
i n  e x c e s s  o f  e i g h t  h o u r s  i n  a  d a y  o r  f o r t y  h o u r s  i n  a  w e e k ,
o v e r t i m e  c o m p e n s a t i o n  w i l l  b e  p a i d . . . .

days fo llow ing the term ination, when the employer's duty a r ise s)
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H a l l a m  a r g u e s  t h a t  t h e  c u r r e n t  m e t h o d  u s e d  s h o u l d  b e  s t r u c k  

d o w n  b e c a u s e  t h e  s t a t u t e  c l e a r l y  a n d  u n a m b i g u o u s l y  r e q u i r e s  t h e  

p a y m e n t  o f  o v e r t i m e  w a g e s  f o r  a l l  h o u r s  w o r k e d  o v e r  e i g h t  i n  a  d a y  

a n d  f o r t y  i n  a  w o r k w e e k .

T h e  a p p l i c a b l e  s t a n d a r d  u n d e r  w h i c h  t h i s  c o u r t  s h o u l d  r e v i e w  t h e  

D e p a r t m e n t  o f  L a b o r ' s  i n t e r p r e t a t i o n  o f  AS 2 3 . 1 0 . 0 6 0  i s  t h e  

i n d e p e n d e n t  j u d g m e n t  s t a n d a r d . 7 W h i l e  i t  a p p e a r s  t h a t  H o l l a n d  A m e r i c a  

c a l c u l a t e d  o v e r t i m e  w a g e s  i n  a c c o r d a n c e  w i t h  t h e  m e t h o d s  a n d  

p r o c e d u r e s  c u r r e n t l y  u s e d  b y  t h e  D e p a r t m e n t  o f  L a b o r ,  t h e  c l e a r  a n d  

u n a m b i g u o u s  l a n g u a g e  o f  t h e  s t a t u t e  i n d i c a t e s  t h a t  a l l  h o u r s  a r e  t o  | 

b e  i n c l u d e d  i n  d e t e r m i n i n g  t h e  f o r t y - h o u r  w o r k w e e k .  T h e r e  i s  n o  

e x e m p t i o n  e x c l u d i n g  h o u r s  w o r k e d  o v e r  e i g h t  i n  a  d a y  t o w a r d s  t h e  

c u m u l a t i v e  w o r k w e e k  t o t a l .  S u m m a ry  J u d g m e n t  i s  REVERSED AND REMANDED. 

T h e  D i s t r i c t  C o u r t  i s  i n s t r u c t e d  t o  e n t e r  a n  o r d e r  i n  f a v o r  o f  H a l l a m  

i n  t h e  a m o u n t  o f  $ 2 1 . 0 0  i n  g r o s s  e a r n i n g s  f o r  1 . 2 5  h o u r s  o f  o v e r t i m e  

w o r k e d  i n  e x c e s s  o f  4 0  h o u r s  a  w e e k  p l u s  i n t e r e s t  a t  t h e  s t a t u t o r y  

r a t e .

V .  T h i r d  a n d  F i f t h  C l a i m s  f o r  R e l i e f

P l a i n t i f f ' s  t h i r d  c l a i m  f o r  r e l i e f  a l l e g e s  l i a b i l i t y  f o r  

f a i l u r e  t o  p a y  p l a i n t i f f  w i t h i n  t h r e e  d a y s  o f  t e r m i n a t i o n  o f  h i s  

e m p l o y m e n t .  T h e  f i f t h  c l a i m  f o r  r e l i e f  a l l e g e s  l i a b i l i t y  f o r  f a i l i n g  

t o  p a y  i n c e n t i v e  c o m p e n s a t i o n  a s  a g r e e d  i n  t h e  c o n t r a c t .  T h e
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D i s t r i c t  C o u r t  e n t e r e d  s u m m a r y  j u d g m e n t  i n  f a v o r  o f  H o l l a n d  A m e r i c a  

o n  A u g u s t  3 ,  1 9 9 8 .  H a l l a m  m o v e d  f o r  r e c o n s i d e r a t i o n  a n d  t h e  D i s t r i c t  

C o u r t  d e c l i n e d  t o  a d d r e s s  t h e  m o t i o n .

A .  F a i l u r e  t o  P a y  w i t h i n  3 D a y s  o f  T e r m i n a t i o n  f r o m  E m p l o y m e n t

H a l l a m ' s  o r i g i n a l  c o m p l a i n t  w a s  b a s e d  o n  h i s  l a s t  p a y c h e c k  

r e c e i v e d  i n  1 9 9 4  a t  t h e  c l o s e  o f  t h e  r e g u l a r  t o u r i s t  s e a s o n .  H i s  

l a s t  d a y  o f  e m p l o y m e n t  w a s  A u g u s t  2 0 ,  1 9 9 4  a n d  t h e r e f o r e  h e  a r g u e s

he  s h o u l d  h a v e  b e e n  p a i d  b y  A u g u s t  2 3 ,  1 9 9 4 .  H a l l a m  s i g n e d

p a p e r w o r k  i n d i c a t i n g  h e  w a n t e d  a u t o m a t i c  d e p o s i t  t o  h i s  b a n k  

a c c o u n t .  T h e  p a r t i e s  d i s p u t e  w h e t h e r  t h e  a u t o m a t i c  d e p o s i t  w a s  m a d e  

A u g u s t  2 8 ,  1 9 9 4  ( a s  H o l l a n d  A m e r i c a  a r g u e s )  o r  S e p t e m b e r  1 ,  1 9 9 4  ( a s  

H a l l a m  a r g u e s ) . E i t h e r  w a y ,  t h e r e  i s  n o  g e n u i n e  i s s u e  o f  m a t e r i a l  

f a c t  a s  t o  w h e t h e r  H o l l a n d  A m e r i c a  w a s  t i m e l y ,  t h e y  w e r e  n o t . 9 I n  

t h e  w o r s t  c a s e  s c e n a r i o ,  H o l l a n d  A m e r i c a  w a s  s i x  w o r k  d a y s  l a t e  i n  

t h e  a u t o m a t i c  d e p o s i t .

A  v i o l a t i o n  o f  AS 2 3 . 0 5 . 1 4 0 ( d ) 9 d o e s  n o t  r e q u i r e  a p e n a l t y .  

T h e  a w a r d  o f  a  p e n a l t y  u n d e r  t h i s  s e c t i o n  i s  w i t h i n  t h e  s o u n d

See Te3oro Alaska Petro. v. Kenai Pipe Line, 746 P .2d 896 (Alaska 1987).
* Hallam now argues that h is incentive bonus payment was due within three days o f  
term ination in  sp ite  of a contractual provision  that i t  was to be paid by October 31, 
1994. This argument is  without m erit. In addition , Hallam argues that h is " last payment" 
for the purposes o f th is  sta tu te  wa3 not received u n til April 1997. This occurred a fte r  an 
audit o f h is  employment records revealed some errors in ca lcu la tio n s . Holland America 
issued a check including the "double-the wage" per sta tu te  in the amount of S80.16. The 
only appropriate inquiry i3 Hallam's la s t  regular paycheck received approximately nine 
business days a fte r  h is term ination.
' AS 23.05 .140(d ) s ta te s :  " . . . th e  employer may be required to pay the employee a penalty  in 
the amount o f the employee's regular wage, sa lary , or other compensation from the time of 
demand to  the time of payment, or for 90 working days, whichever is  the le s se r  amount,"
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d i s c r e t i o n  o f  t h e  t r i a l  c o u r t . 10 H o l l a n d  A m e r i c a  a r g u e s  t h a t  t h e  

r e c o r d  s u p p o r t s  a  f i n d i n g  t h a t  t h e  D i s t r i c t  C o u r t  w a s  n o t  c l e a r l y  

e r r o n e o u s  i n  t h e  e x e r c i s e  o f  i t s  d i s c r e t i o n  n o t  t o  i m p o s e  a p e n a l t y  

a n d  t h a t  t h e  D i s t r i c t  C o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  

d e c l i n i n g  t o  i m p o s e  a p e n a l t y .  H o l l a n d  A m e r i c a  a r g u e d  t h a t  i t  d i d  

n o t  i n t e n t i o n a l l y  d e p r i v e  H a l l a m  o f  h i s  p a y  a n d  t h a t  f o l l o w i n g  t h e  

n o r m a l  c o u r s e  o f  a u t o m a t i c  d e p o s i t s ,  i t  w a s  d e p o s i t e d .  W h i l e  

H o l l a n d  A m e r i c a  d o e s  n o t  e x p l a i n  w h y  t h e y  d o  n o t  i s s u e  a n  a u t o m a t i c  

d e p o s i t  u p o n  t e r m i n a t i o n  o f  e m p l o y m e n t  w i t h i n  t h r e e  d a y s ,  J u d g e  

C a r p e n e t i 1s  d e c i s i o n  n o t  t o  im p o s e  a p e n a l t y  i s  n o t  a n  a b u s e  o f  

d i s c r e t i o n .  T h e  s u m m a r y  j u d g m e n t  f o r  t h e  t h i r d  c l a i m  f o r  r e l i e f  i s  

A F F IR M E D .

B .  F a i l u r e  t o  P a y  I n c e n t i v e  P a y  a s  C o n t r a c t e d

A s  p a r t  o f  h i s  c o m p e n s a t i o n  p a c k a g e ,  t h e  c o n t r a c t  p r o v i d e s  f o r  

a n  " i n c e n t i v e  p r o g r a m . "  I t  s t a t e s :

I I I .  IN C E N T IV E  PROGRAM
I  m a y  b e  e n t i t l e d  t o  i n c e n t i v e  c o m p e n s a t i o n  b a s e d  o n  a 
p e r c e n t a g e  o f  m y  B a s e  W a g e s ,  a s  f o l l o w s :

1 .  A c c i d e n t s / D a m a g e -  Up t o  f o u r  p e r c e n t  ( 4 . 0 % )  o f  m y b a s e  
w a g e s  f o r  s a f e t y .  T o  q u a l i f y  f o r  t h i s  i n c e n t i v e  
c o m p e n s a t i o n :
( a )  I  m u s t  h a v e  n o  p r e v e n t a b l e  a c c i d e n t s  d u r i n g  t h e  

p e r i o d  o f  my e m p l o y m e n t ,  a s  d e t e r m i n e d  b y  t h e  W e s t o u r s  
S a f e t y  D e p a r t m e n t ;  a n d

( b )  n o  d a m a g e  c a n  h a v e  o c c u r r e d  t o  e q u i p m e n t  a n d / o r  
p r o p e r t i e s  o w n e d  b y  W e s t o u r s  w h i l e  u n d e r  m y c o n t r o l  d u e  
t o  n e g l i g e n c e  o r  a n y  o t h e r  a c t  d e t e r m i n e d  p r e v e n t a b l e

11 Klondike Indus. Corp. v. Gibson, 741 P.2ds 1161 (Alaska 1987).
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b y  t h e  S a f e t y  D e p a r t m e n t . . .
2 .  J o b  P e r f o r m a n c e -  Up t o  t h r e e  p e r c e n t  ( 3 . 0 % )  o f  m y  b a s e  

w a g e s  f o r  j o b  p e r f o r m a n c e ' .  I  u n d e r s t a n d  t h a t  t h i s  a w a r d  
w i l l  b e  p a i d  i f  h a v e  n o  i n f r a c t i o n s  o r  w r i t t e n  w a r n i n g s  i n  
m y f i l e  r e l a t i n g  t o  p e r f o r m a n c e  a t  t h e  e n d  o f  my 
e m p l o y m e n t .  E a c h  p e r f o r m a n c e  r e l a t e d  ( n o n - a c c i d e n t )  
i n f r a c t i o n  d u r i n g  m y e m p l o y m e n t  w i l l  r e s u l t  i n  o n e  a n d  a 
h a l f  ( 1 . 5 )  p e r c e n t a g e  p o i n t  d e d u c t i o n  ( i . e .  t w o  
i n f r a c t i o n s  w o u l d  e l i m i n a t e  my J o b  P e r f o r m a n c e  i n c e n t i v e  
c o m p e n s a t i o n ) , a n d  e a c h  w r i t t e n  w a r n i n g  w i l l  r e s u l t  i n  a  
d e d u c t i o n  o f  o n e  h a l f  ( . 5 )  p e r c e n t a g e  p o i n t .

3 .  C u s t o m e r  S e r v i c e -  Up t o  f i v e  p e r c e n t  ( 5 . 0 % )  o f  m y  b a s e  
w a g e s  f o r  c u s t o m e r  s e r v i c e  b a s e d  o n  c u s t o m e r  r a t i n g s  o f  my 
t o u r s  a s  e v i d e n c e d  b y  c o m m e n t  c a r d s  a c t u a l l y  r e c e i v e d  b y  
W e s t o u r s  S e a t t l e  o f f i c e .  I n c e n t i v e  c o m p e n s a t i o n ,  i f  a n y ,  
u n d e r  t h i s  p a r a g r a p h  i s  c o m p u t e d  b y  t a k i n g  t h e  a r i t h m e t i c  
a v e r a g e  o f  t h e  r a t i n g s  f o r  s a f e t y ,  c o u r t e s y ,  n a r r a t i o n ,  
a n d  g r o o m i n g  o n  a l l  c o m m e n t  c a r d s . . .  a n d  p e r  t h e  f o l l o w i n g  
s c h e d u l e :

P e r c e n t a g e  o t  b a s e  
W a g e s

A v e r a g e
R a t i n g

:>* J . ii b  o r  
b e t t e r

•J Y i  . y u - d  . y- i
J , d b - J . d y
J . d u - J  . d-i

1 \  ' j . v o - j .  <y
u * o e i o w  j . / u

H o l l a n d  A m e r i c a  a r g u e s  t h a t  t h e  p l a i n  a n d  u n a m b i g u o u s  l a n g u a g e  

o f  t h e  c o n t r a c t  i n d i c a t e s  t h a t  t h e  i n c e n t i v e  p a y  i s  " d i s c r e t i o n a r y . "  

H o l l a n d  A m e r i c a  a r g u e s  t h a t  t h e  w o r d  " m a y "  i s  d i s c r e t i o n a r y  i n  t h e

i n t e r p r e t a t i o n  o f  c o n t r a c t s ,  a s  o p p o s e d  t o  " s h a l l "  t h a t  i s

m a n d a t o r y .  H o l l a n d  A m e r i c a  d i d  p a y  H a l l a m  a  b o n u s ,  b u t  H a l l a m  

c o n t e s t s  t h e  a m o u n t  o f  t h e  b o n u s .  H o l l a n d  A m e r i c a  a r g u e s  i n  i t s

o r i g i n a l  m o t i o n  f o r  s u m m a r y  j u d g m e n t :  " T h e  a g r e e m e n t  p l a i n l y  s t a t e s

t h a t  t h e  p a y m e n t  o f  a n y  b o n u s  i s  d i s c r e t i o n a r y  a n d ,  i f  a  b o n u s  i s
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p a i d ,  t h e  p a y m e n t  o f  t h a t  b o n u s  f o l l o w s  a s c h e d u l e  s e t  o u t  i n  t h e  

c o n t r a c t . "

H o l l a n d  A m e r i c a  e l e c t e d  t o  p a y  a  b o n u s  t o  H a l l a m  a n d  t h e r e f o r e

o b l i g a t e s  i t s e l f  t o  f o l l o w  t h e  c o n t r a c t  p r o v i s i o n s .  I t  a p p e a r s  t h a t

H o l l a n d  A m e r i c a  c o r r e c t l y  c a l c u l a t e d  t h e  b o n u s  f o r  n o  a c c i d e n t s  a s

h e  r e c e i v e d  t h e  f u l l  b o n u s  p o s s i b l e .  H o l l a n d  A m e r i c a  a p p e a r s  t o  h a v e

c o r r e c t l y  c a l c u l a t e d  t h e  " c u s t o m e r  s e r v i c e "  b o n u s  a s  t h a t  i s  s e t

f o r t h  i n  a  s c h e d u l e .  H o l l a n d  A m e r i c a  h a s  p r o v i d e d  t h e  b a s i s  f o r

t h o s e  c a l c u l a t i o n s  a n d  t h e y  a p p e a r  t o  b e  v a l i d .  T h e  o n l y

q u e s t i o n a b l e  c a l c u l a t i o n s  a r e  i n  t h e  a r e a  f o r  " j o b  p e r f o r m a n c e . "

H a l l a m  r e c e i v e d  n o  b o n u s  i n  t h i s  a r e a .  H a l l a m  h a d  o n e  i n f r a c t i o n  a n d

o n e  w r i t t e n  w a r n i n g .  T h e  c o n t r a c t  c l a u s e  s p e c i f i e s  d e d u c t i o n s  f o r

t h e s e  o c c u r r e n c e s .

E a c h  p e r f o r m a n c e  r e l a t e d  ( n o n - a c c i d e n t )  i n f r a c t i o n  d u r i n g  my 
e m p l o y m e n t  w i l l  r e s u l t  i n  a  1 . 5  p e r c e n t a g e  p o i n t  d e d u c t i o n . . .  
a n d  e a c h  w r i t t e n  w a r n i n g  w i l l  r e s u l t  i n  a  d e d u c t i o n  o f  .5  
p e r c e n t a g e  p o i n t .

S i n c e  H a l l a m  r e c e i v e d  o n e  o f  e a c h ,  h i s  c o n t r a c t u a l  3% b o n u s  

s h o u l d  h a v e  b e e n  r e d u c e d  t o  I V .  H o l l a n d  A m e r i c a  d e t e r m i n e d  t h a t  

a l t h o u g h  H a l l a m  w a s  " e l i g i b l e "  f o r  a  1% b o n u s  f o r  j o b  p e r f o r m a n c e ,  

t h e  D i v i s i o n  M a n a g e r  u s e d  h i s  d i s c r e t i o n  n o t  t o  a w a r d  o n e  ( A f f i d a v i t  

o f  C h u c k  A c k e r ,  A p r i l  2 0 ,  1 9 9 8 ) . 11 H o l l a n d  A m e r i c a ' s  a r g u m e n t  t h a t

n "It appears thac, in the estim ation  o f the D ivision Manager, the in fra ctio n  was 
s ig n if ic a n t  enough that he determined Mr. Hallam would not receive the remaining 
d iscretio n ary  11." A ffid a v it o f Chuck Acker.
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t h e  D i v i s i o n  M a n a g e r  u s e d  h i s  d i s c r e t i o n  n o t  t o  a w a r d  t h e  " e l i g i b l e "  

o n e - p e r c e n t  b o n u s  c o n f l i c t s  w i t h  i t s  e a r l i e r  a r g u m e n t  t h a t  o n c e  t h e  

b o n u s  i s  g i v e n ,  i t  m u s t  a d h e r e  t o  t h e  c o n t r a c t  p r o v i s i o n s .

B a s e d  o n  t h e  m a n d a t o r y  l a n g u a g e  o f  t h e  c o n t r a c t  t e r m s ,  t h e  

i n c e n t i v e  p a y  i s  c o n d i t i o n a l  u p o n  c e r t a i n  p e r f o r m a n c e ,  b u t  i s  n o t  

d i s c r e t i o n a r y  i f  t h e  p e r f o r m a n c e  i s  m a d e .  I f  a n  e m p l o y e e  m e e t s  t h e  

p e r f o r m a n c e  a s p e c t s  o f  t h e  c o n t r a c t ,  H o l l a n d  A m e r i c a  i s  u n d e r  a 

c o n t r a c t u a l  o b l i g a t i o n  t o  p a y  t h e  f u l l  b o n u s  t h a t  o n e  i s  e l i g i b l e  

f o r .  H a l l a m  i s  e n t i t l e d  t o  t h e  r e m a i n i n g  1% b o n u s  i n  t h e  a m o u n t  o f  

$ 6 8 . 5 3 .  T h e  s u m m a r y  j u d g m e n t  f o r  t h e  f i f t h  c l a i m  f o r  r e l i e f  i s  

REVERSED AND REMANDED. T h e  D i s t r i c t  C o u r t  i s  i n s t r u c t e d  t o  e n t e r  

j u d g m e n t  i n  t h e  a m o u n t  o f  $ 6 8 . 5 3  p l u s  t h e  s t a t u t o r y  i n t e r e s t  r a t e .

V I .  A t t o r n e y  F e e s  & C o s t a  A w a r d e d

U p o n  d i s p o s i t i o n  o f  a l l  c l a i m s ,  t h e  D i s t r i c t  C o u r t  i n d i c a t e d  

t h a t  a t t o r n e y  f e e s  a n d  c o s t s  w o u l d  b e  a w a r d e d  u p o n  m o t i o n  b y  t h e  

d e f e n d a n t s .  T h i s  o r d e r  w a s  e n t e r e d  o n  A u g u s t  3 ,  1 9 9 8 .  O n A u g u s t

1 4 ,  1 9 9 8 ,  H o l l a n d  A m e r i c a  f i l e d  t h e  m o t i o n  f o r  a t t o r n e y  f e e s  a n d

c o s t s .  T h e y  m o v e d  f o r  a t t o r n e y  f e e s  i n  t h e  a m o u n t  o f  $ 3 2 , 2 2 0  a n d  

c o s t s  i n  t h e  a m o u n t  o f  $ 2 , 7 9 7 . 1 7 .  H a l l a m  o p p o s e d  t h e  m o t i o n  a r g u i n g  

t h a t  i t  w a s  u n t i m e l y .  T h e  c o u r t ' s  f i n a l  o r d e r  w a s  e n t e r e d  o n  A u g u s t  

3 ,  1 9 9 8  a n d  d i s t r i b u t e d  b y  c o u r t b o x  t h e  sa m e  d a t e .  T h e  m o t i o n  w a s

f i l e d  A u g u s t  1 4 ,  1 9 9 8 .  A s  R u l e  82  s t a t e s :
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" T h e  m o t i o n  m u s t  b e  f i l e d  w i t h i n  1 0  d a y s  a f t e r  t h e  d a t e  s h o w n  
i n  t h e  c l e r k ' s  c e r t i f i c a t e  o f  d i s t r i b u t i o n  o n  t h e  j u d g m e n t . . . .  
F a i l u r e  t o  m o v e  f o r  a t t o r n e y ' s  f e e s  w i t h i n  1 0  d a y s ,  o r  s u c h  
a d d i t i o n a l  t i m e  a s  t h e  c o u r t  m a y  a l l o w ,  s h a l l  b e  c o n s t r u e d  a s  a  
w a i v e r . . . "

I t  i s  w i t h i n  t h e  c o u r t ' s  d i s c r e t i o n  t o  a l l o w  f o r  a  o n e - d a y  l a t e

m o t i o n .  T h e  c o u r t  w i l l  n o t  r e v e r s e  t h e  a t t o r n e y  f e e s  a n d  c o s t s  a w a r d

b a s e d  o n  t i m e l i n e s s .

T h e  c o u r t  e n t e r e d  j u d g m e n t  r e q u i r i n g  H a l l a m  t o  p a y  5 2 , 7 9 7 . 1 7  i n  

c o s t s  a n d  $ 6 , 4 4 4  i n  a t t o r n e y  f e e s .  H a l l a m  a r g u e s  t h a t  G r i m e s  v .

K i n n e v  S h o e  C o r p , 9 3 8  P . 2 d  997  ( A l a s k a  1 9 9 7 )  p r o v i d e s  t h a t  R u l e s  7 9

a n d  82  d o  n o t  a p p l y  t o  w a g e  a n d  h o u r  c a s e s .  H a l l a m ' s  a r g u m e n t  

f a i l s .  H o l l a n d  A m e r i c a  p o i n t s  o u t  t h a t  G r i m e s  i n t e r p r e t e d  t h e  o l d  

AS 2 3 . 1 0 . 1 1 0 ( c ) .  T h a t  s t a t u t e  w as a m e n d e d  i n  p a r t  t o  s p e c i f i c a l l y  

a l l o w  c o s t s  a n d  a t t o r n e y s  f e e s  t o  d e f e n d a n t s .  A w a r d s  o f  a t t o r n e y  

f e e s  a r e  r e v i e w e d  o n  a n  a b u s e  o f  d i s c r e t i o n  s t a n d a r d .  T h e r e  w a s  n o  

a b u s e  i n  d i s c r e t i o n  i n  a w a r d i n g  20% o f  a c t u a l  a t t o r n e y  f e e s  i n  t h i s  

c a s e  p u r s u a n t  t o  t h e  R u l e s  o f  C i v i l  P r o c e d u r e .

F i n a l l y ,  t h e  c o u r t  now  a d d r e s s e s  w h e t h e r  t h e  r e v e r s a l  o f  

s u m m a r y  j u d g m e n t  o n  t h e  i s s u e s  o f  c a l c u l a t i o n  o f  o v e r t i m e  w a g e s  o r  

p a y m e n t  o f  i n c e n t i v e  p a y  p u r s u a n t  t o  c o n t r a c t ,  c h a n g e s  t h e  

p r e v a i l i n g  p a r t y  f o r  t h e  p u r p o s e s  o f  t h e  a w a r d  o f  a t t o r n e y  f e e s  a n d  

c o s t s .  H a l l a m ' s  c l a i m s  f o r  r e l i e f  a s  g r a n t e d  a b o v e  t o t a l  5 8 9 . 5 3  

p l u s  i n t e r e s t .  W hen t h e  c o u r t  q u e s t i o n e d  H a l l a m  a b o u t  t h e  p r o s p e c t
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o f  s e t t l i n g  h i s  i n d i v i d u a l  c l a i m s ,  H a l l a m  s t r e s s e d  t o  t h e  c o u r t  t h a t  

h e  f e l t  t h a t  s e t t l i n g  h i s  i n d i v i d u a l  c l a i m s  w o u l d  l e a v e  o t h e r  

m e m b e r s  o f  t h e  p o t e n t i a l  c l a s s  w i t h o u t  r e c o u r s e .  I n  s o  d o i n g ,  t h e  

c o u r t  u n d e r s t a n d s  H a l l a m ' s  m a in  g o a l  i n  t h e  v i g o r o u s  p u r s u i t  o f  t h i s  

a c t i o n  w a s  t o  b e n e f i t  a n  e n t i r e  c l a s s  o f  w o r k e r s .  H o w e v e r ,  a s  

d i s c u s s e d  a b o v e ,  H a l l a m * s  c l a s s  c e r t i f i c a t i o n  h a s  b e e n  d e n i e d  a n d  

t h a t  d e n i a l  h a s  b e e n  a f f i r m e d .  " A  l i t i g a n t  w h o  s u c c e s s f u l l y  d e f e a t s  

a c l a i m  o f  g r e a t  l i a b i l i t y  m ay  b e  Che p r e v a i l i n g  p a r t y ,  e v e n  C h o u g h  

t h e  o t h e r  s i d e  i s  s u c c e s s f u l  i n  r e c e i v i n g  a n  a f f i r m a t i v e  

r e c o v e r y . ” 12 H o l l a n d  A m e r i c a  w as  s u c c e s s f u l  i n  d e f e a t i n g  H a l l a m ' s  

c l a s s  c e r t i f i c a t i o n ,  w h i c h  w as  a p o t e n t i a l l y  l a r g e  l i a b i l i t y  f o r  

t h e m .  H o l l a n d  A m e r i c a  i s  t h e  p r e v a i l i n g  p a r t y  f o r  t h e  p u r p o s e s  o f  

a t t o r n e y  f e e s  a n d  c o s t s .  T h e  a w a r d  o f  a t t o r n e y  f e e s  a n d  c o s t s  i s  

A F F IR M E D .

V I I . CONCLUSION

T h i s  c a s e  i s  REMANDED t o  D i s t r i c t  C o u r t  f o r  a f i n d i n g  a n d  

j u d g m e n t  c o n s i s t e n t  w i t h  t h i s  o r d e r .

I T  I S  SO ORDERED.

D a t e d  A p r i l  7 ,  1 9 9 9 .

L a r r y  R V W e e k s  
S u p e r i o r  C o u r t  J u d g e

\

i: Alaska Placer Co. v. Lee, 553 ?.2 54, 63 (Alaska 1976).
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I c e r t i f y  th a t  on th e V J _  day o f A p ril 1999, I serv ed  th e  above o rd er to  S tu a rt  
H allam (by U .S . M ail) and Robert B la sco  (by c o u r tb o x ).

^ V -
Tracy Ver Velde
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N F IB  A la s k a

N F IB
T h e  Voice o f 
5mall Biuinest

National Federation of Independent Business 

Statement of Support 

of EB 201 

Computation of Overtime 

April 22,1999

On April 7*, 1999 Judge Lany Weeks made a Superior Court ruling that will significantly 
increase the cost o f  doing business in the State o f Alaska.

Here is an example o f  how this might impact a small business that employs 8 people, 5 days a 
week, 10 hours a day at a rate o f  $10 per hour. Under the recent court ruling, not only would the 
em ployees receive two hours a day o f overtime at a rate o f S15 per hour, they would also receive 
an additional 10 hours o f  overtime at 515 per hour for the hours worked over 40 hours.

Under the traditional interpretation o f the wage and hour laws, each employee would receive 40 
hours o f  regular time pay and 10 hours o f  overtime for a total o f  $550 per week, The additional 
10 hours o f  overtime required by the recent court decision would cost the employer another $150  
per week, per employee. Multiply this by the 8 employees and the cost is $ 1,200 per week or 
$4,800 per month! In this example, the employer would have a 27% increase in their cost o f  
labor. Few small businesses have the ability to survive with this type o f  increase in labor cost.

HB 201 fixes this problem and returns us to the long-standing interpretation o f  the overtime law.

NFIB/Alaska urges support for HB 201

Submitted by Thyes Shaub on behalf o f NFIB/Alaska.

N a t io n a l  F e d e r a t io n  o f  In d e p e n d e n t  B u s in e s s
217 Second Street, Suite 206 * Juneau, AK 99801 • 907-463-5128 • Fax 907-463-5128
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o a a l * 3 K

tu n s  M tH u S r r smmM bm4tn*3t.



ftPR 121999

0'itvrison. Monagle S Easiauon P.i
Junppn Alaci/?

I N  THE S U P E R IO R  COURT FOR THE S TA TE  OF A L A S K A

F IR S T  J U D IC IA L  D IS T R IC T  A T  JU N E A U

S T U A R T  H A L L A M ,

v s  -

P l a i n t i f f , -viriERS 
.• ALASKA 

r u i . ' j i ... ,'JiCIAL DISTRICT 
AT JUNEAU , ,mi uuincmu . ,

H :O O f r n  y /9  M
H O LLA N D  A M E R IC A  L IN E ,  I N C . ,  
d / b / a  WESTOURS MOTOR 
C O AC HES, I N C . ,

ny:_ j W v v

D e f e n d a n t .

C a s e  N o .  1 J U - 9 6 - 1 7 3 4  C l

MEMORANDUM AND ORDER

T h i s  c a s e  h a s  b e e n  h e a r d  o n  a p p e a l  b e f o r e  t h e  c o u r t .  

C o n t e m p o r a n e o u s  w i t h  t h i s  o r d e r  i s  a d e c i s i o n  o n  t h e  m e r i t s  o f  t h e  

a p p e a l ,  i n  w h i c h  t h e  D e f e n d a n t  h a s  b e e n  d e t e r m i n e d  t o  b e  t h e  

p r e v a i l i n g  p a r t y .  P u r s u a n t  t o  A p p e l l a t e  R u l e  5 0 8 ( e ) ,  a t t o r n e y  f e e s  

i n  t h e  a m o u n t  o f  $ 5 0 0  a r e  a w a r d e d  t o  t h e  D e f e n d a n t ,  t o  b e  p a i d  b y  

t h e  P l a i n t i f f .

D a t e d  A D r i l  9 . 1 9 9 9 .

S Y -
T racy  Ver V elde  
S e c r e ta r y  to  Judge Weeks

Alaska Court System
Page 1
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Alaska Laundry Inc. 
1114 Glacier Ave. 

Juneau, Alaska 99801

R epresen tative Norm Rokeberg 
A laska S ta te  Legislature

April 22 , 1999

Re: HB201

D ear R epresen tative Rokeberg,

T he recen t decision by Ju d g e  Larry W eeks regarding calculation and paym ent of 
overtim e will be a  hardship on our com pany. D epending upon individual work sch ed u le s  and 
overtim e situations this decision will ad d  significantly to ou r labor cost with no offsetting inc rease  
in elficiency.

From my understanding of the decision it ap p ears  that w e will have to pay  for overtim e on 
a  significant am ount of regular time. This decision will a lso  effect the S ta te  and  Local 
governm ent’s  hourly em ployees a s  well a s  the calculations that determ ine the pay  of salaried  
em ployees. This decision will bring a whole new  approach to all em ployee pay with 
c o n se q u en ces  and costs that few can forsee.

Beyond the increase in costs  there is the calculation burden im posed by this decision.
W e have invested in com puterized sy stem s to record and  calculate the time for all hourly 
em ployees saving a significant am ount of time for our com pany. Our program s will not support 
this kind of calculation without extensive and  expensive reprogram m ing. Now every time card  
m ust b e  recalculated manually to the d ic tates of the W eeks decision effectively m aking our 
investm ent in this technology w asted.

HB 201 solves the problems c rea ted  by the W eeks decision and  I thank you for 
introducing this urgently needed  legislation.

E. Neil MacKinnon 
P resident



TONY KNOWLES. GOVERNOR

3301 Eagi« Strwt. SUta 301 
P.O. Bos 107021 
X n o h o rw v . MmU •••10-7021 
Ptww: 19071 369-4900

W A G E  A N D  H O U R  A D M I N / S T R A  T J O N F«r (907) 269-4*1 •
L A B O R  S T A N D A R D S  &  S A F E T Y  D I V I S I O N

D E P A R T M E N T  O F  L A B O R

A p r i l  2 5 ,  1 9 9 7  
D i c t a t e d :  4 / 2 4 / 9 7

n 1 'S  :L ,' l=  u.
r. i 
: : !  ' i i /

M r .  R o b e r t  B l a s c o  -  . _ • — 1 WHOL / 1 2 0
R o b e r t s o n ,  M o n a g l e  & E a s t a u g h  ;,^ r
8 0 1  W. 1 0 t h ,  S u i t e  3 0 0
J u n e a u ,  AK 9 9 8 0 1  fiv;:T "’c - i  •••-.

D e a r  M r .  B l a s c o :

Y o u  h a v e  a s k e d  f o r  c l a r i f i c a t i o n  o f  t h e  o v e r t i m e  r e q u i r e m e n t s  o f  
t h e  A l a s k a  W a g e  a n d  H o u r  A c t .  A s  y o u  k n o w ,  t h e  A c t  r e q u i r e s  t h a t  
o v e r t i m e  b e  p a i d  f o r  h o u r s  o f  w o r k  t h a t  e x c e e d  e i g h t  i n  a  s i n g l e  
d a y  o r  4 0  i n  a  w e e k .  A q u e s t i o n  h a s  a r i s e n  a s  t o  h o w  t h o s e  
o v e r t i m e  h o u r s  a r e  c o u n t e d .

T h e  d a i l y  o v e r t i m e  i s  s t r a i g h t f o r w a r d .  A n y  h o u r s  i n  e x c e s s  o f  
e i g h t  i n  a  s i n g l e  w o r k d a y  a r e  o v e r t i m e .  W e e k l y  o v e r - t i m e  i s
s i m i l a r ;  a n  e m p l o y e e  m a y  w o r k  u p  t o  4 0 s t r a i g h t - t i m e  h o u r s  i n  t h e
w o r k w e e k  b e f o r e  a n y  o v e r t i m e  i s  d u e .

T h e r e  h a s  b e e n  s o m e  c o n f u s i o n  a s  t o  h o w  t o  c o u n t  t h e  h o u r s  w h e n  
b o t h  d a i l y  a n d  w e e k l y  o v e r t i m e  i s  w o r k e d  i n  t h e  s a m e  w o r k w e e k .  
O v e r t i m e  h o u r s  a r e  o n l y  c o u n t e d ,  o n c e .  I f  a n  e m p l o y e e  w o r k s ,  f o r
e x a m p l e ,  t e n  h o u r s  i n  o n e  d a y ,  a  d a i l y  a u d i t  w o u l d  s h o w  t h a t  t h e
e m p l o y e e  h a s  t w o  h o u r s  o f : o v e r t i m e  c o m i n g .

I f  i n  t h a t  w e e k  t h e  e m p l o y e e  w o r k e d  t h e  1 0 - h o u r  d a y  a n d  f o u r  8 - h o u r  
d a y s ,  t h e  e m p l o y e e  w o u l d  h a v e  w o r k e d  4 2  h o u r s  t o t a l .  A u d i t i n g  o n  
a  w e e k l y  b a s i s ,  t h e  w o r k e r  s h o u l d  b e  p a i d  4 0  h o u r s  o f  s t r a i g h t - t i m e  
a n d  t w o  h o u r s  o f  o v e r t i m e .  I f  t h e  e m p l o y e r  h a s  p a i d  t h e  t w o  h o u r s  
o f  o v e r t i m e  f o r  t h e  d a i l y  o c c u r r e n c e ,  t h e y  w o u l d  a l s o  h a v e  p a i d  t h e  
e m p l o y e e  c o r r e c t l y  u n d e r  t h e  w e e k l y  s t a n d a r d .

I  h o p e  t h i s  i n f o r m a t i o n  i s  h e l p f u l .  I f  y o u  h a v e  a n y  f u r t h e r  
q u e s t i o n s ,  d o  n o t  h e s i t a t e  t o  c o n t a c t  o u r  o f f i c e .

. 'WS i n c e r e l y ,

I
, J . /  k .  ( R a n d y )  C a r r  

C h i e f
L ^ b o r  S t a n d a r d s

J R C : c a h
blMOO

j ? - G tOLH



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT JUNEAU

STUART HALLAM, Individually 
and as class representative,

Plaintiff,

v.

HOLLAND AMERICA LINE, INC. 
d/b/a WESTOURS MOTOR COACHES 
INC.,

Defendant.
Case No. 1JU-96-1734 Civil

A F F I D A V I T  O F  T O M  C A S H E N

I, Tom Cashen, being first duly sworn, state as follows:

1. I am the Commissioner o f the Department o f Labor for the State of 

Alaska. I have served as the Commissioner for three years.

2. I have 29 years experience in the field o f labor relations, including 

negotiating labor agreements, drafting legislation, and drafting regulations.

3. It is my understanding that the plaintiff in this case claims he is entitled 

to overtime in accordance •^ith what is commonly referred to as “pyramiding” o f overtime. 

“Pyramiding” means that tite claimant wants to count his overtime hours twice— once if  he 

works in excess o f 8 hours in one day and a second time if  his hours for the week exceed 40

hours.
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4. I have read the letter o f Randy Carr, which is attached to this affidavit 

as Exhibit A. Mr. Carr’s letter accurately expresses the interpretation o f AS 23.10.060 (b) 

followed by the Department o f Labor with respect to overtime claims. This has been the 

consistent interpretation as long as I have been Commissioner and, in my experience, since 

the enactment of the legislation.

5. I have not reviewed the actual hours worked or claimed by this plaintiff. 

It is my understanding that the plaintiff did not submit a wage and hour claim to the 

Department o f Labor. If he had submitted a claim for overtime, and the overtime claimed 

was calculated based on “pyramiding”, the Department o f Labor would have disallowed the 

claim.

FURTHER YOUR AFFIANT SAYETH NOT.

DATED this J- ^ day o f  February, 1998.

SUBSCRIBED AND SW ORN TO before me thisa%  ^  day o f  February,
1998.

Notary Public, State of Alaska . .
My commission expires: c 2  /yU 2/ ?  *)

AFFIDAVIT OF TO M  C A SH EN PA G E  2 OF 2



R O B ER T SO N , M O N A G LE & EA STA U G H  
801 W est 10,h Street, Suite 300 

P.O. B ox 21211 
Juneau, A laska 99802

Phone: (907) 586-3340 Fax: (907) 586-6818 
E-m ail Address: rDblasco@ aol.com

M E M O R A N D U M

TO: R epresentative Rokebcrg

FROM : Robert P. Blasco "  lT" '  ^

DATE: April 14, 1999

SU B JEC T: PRO PO SED  LEG ISLA TIO N  C LA R IFY IN G  AS 23.10.060(b)

The A laska Superior Court, Judge W eeks, recently ruled that overtim e hours arc to be counted 
tw ice for purposes o f  com pensation under the existing  AS 23.10.060(b). The pertinent pages o f  
that decision arc attached. This double com pensation for overtim e is known as “pyram iding."

The decision o f  the court is contrary to how  the D epartm ent o f  Labor has alw ays interpreted AS 
2 3 .10.060(b). A ttached are an affidavit o f  form er C om m issioner o f  Labor Tom  Cashen and a 
letter o f  Randy Carr. The reason the statu te should be clarified is because the C o u rt’s decision 
specifically  disregarded the historical interpretation and application by the Departm ent o f  Labor 
and, consequently, by all em ployers in the state— including the State o f  Alaska.

Unless clarified, the potential im pact on em ployers, including the State o f  A laska, is trem endous. 
Here is an exam ple o f  w hat happens under the C o u rt’s decision:

A ssum e Em ployee w orked the follow ing schedule for a total o f  43 hours:

M onday 11 hours Thursday 8 hours
Tuesday S hours Friday 8 hours
W ednesday 8 hours

As to M onday, everyone agrees that Em ployee is entitled to 3 hours o f  overtim e. The 
issue is as to Friday. U nder the D epartm ent’s interpretation and the interpretation o f  
em ployers, no overtim e w ould be due as to Friday since Em ployee worked 43 hours 
during the week and has already been paid for 3 hours overtim e. U nder the C o u rt’s

mailto:rDblasco@aol.com


R epresentative R okeberg 
April 14, 1999 
Page No. 2

ruling, Em ployee w ould receive overtim e for 3 hours on Friday because, in com puting 
the 40 hours under the statu te, one m ust include the 3 overtim e hours w orked on M onday. 
C onsequently, Em ployee received 6 hours o f  overtim e pay for the w eek  even though 
he/she only w orked 43 hours.

W e propose the attached legislation  sim ply as clarification. The attached legislation  is consistent 
w ith the interpretation and policy  o f  the D epartm ent o f  Labor, is consistent w ith  how  em ployers 
have applied the law, and is fair to the em ployees because they are fully com pensated  with 
overtim e for actual hours w orked.

Please do not hesitate to call m e w ith  any questions o f  i f  there is any other inform ation  I can 
provide.

RPB/yd




