


House Community & Regional Affairs meeting - February 4,1999

HB 57

An act relating to immunity for certain claims against the state or a municipality arising out of or in
connection with the year 2000 date change

The year 2000 date change creates an unparalleled challenge to government operations.

Even with the very best efforts, utilizing all budget and personnel resources available
with the utmost due diligence, the magnitude and the depth o fsystems affected by Y 2K
date changes throughout state and local government operations may make it impossible to
prevent all Y 2K failures. Exhaustive preventive efforts are presently underway to
identify, test and contingency plan mission critical systems to provide uninterrupted
public services. But even the best diligent efforts may not be enough to discover and
prevent all potential Y 2K failures.

This bill is patterned after similar legislation already enacted into law in at least 5 states
to amend their respective tort claims acts to protect both the state and local governments
from Y 2K liability claims.

¢ Georgia
¢+ Hawaii
¢ Virginia
¢ Nevada
¢ Florida

Similar measures are currently being actively considered in many other states (see
attachment) designed to shield both state and local governments and their employees
from any derivative or consequential liability claims arising from Y 2K date change
failures.

Beyond Y 2K specific immunity protection, at least 32 states are shielded with statutory
liability caps, ranging from $50,000 per claimant to $,000,000 per occurrence. Alaska
has no such limitations. This bill is limited to address only Y 2K liability claims and
includes aprovision to limit its effective period to claims accruing prior to January 1,

2006.

State and local municipalities are currently provided limited immunity protection under
state law for discretionaiy acts. Executive decisions allocating limited resources
(personnel, operating budgets etc.) are shielded but other agency operations are not so
clearly protected. Should there be Y 2K failures, state and local municipalities are not

necessarily liable.



Extensive civil (tort) actions based on Y 2K failures are anticipated in many areas of
general commerce and industry. In the public sector, extensive arguments over
discretionary immunity and operational responsibility and whether any duty is actually
owed will be generated. At the very least, these cases will be very expensive to defend
even if the public entity ultimately prevails. While civil rule 82 recovery for fees and
costs are intended to compensate the prevailing party - the actual sums awarded are
nominal and often extremely difficult to collect.

This legislation is designed to preclude and prevent consequential and derivative claims,
but it does not interfere with an individual's right to receive statutorily mandated services
or entitlements. Individuals continue to have recourse through existing administrative

procedures.

Federal legislation:

The Year 2000 Information and Readiness Disclosure Act (S. 2392)
Signed by President, 10/19/98

To encourage the disclosure and exchange of information about computer processing
problems, solutions, test practices and test results, and related matters in connection with

the transition to the year 2000.

Senate Bill 96
To Limit Liability in Y2K Cases and Permit Good Faith Defense

Sen. John McCain (R-Ariz.) Jan. 19 introduced a bill that would limit liability in lawsuits
filed as aresult of Year 2000 computer failures to actual damages incurred by plaintiffs.
The bill (S. 96) would require that all lawsuits that stem from Y 2K failures, except for
personal injury actions in which physical harm is among the claims, be treated as breach
ofcontract actions, no matter under what form they are brought.

Additional Day to Deal with Y 2K Glitches

Rep. John Linder (R-Ga.) introduced a measure Jan. 6 that would change the federal New
Year’s Day holiday from Dec. 31, 1999, to Jan. 3, 2000, in order to give technology
professionals and the public an additional day to respond to Year 2000 computer
problems that may arise.

According to Linder, Jan. 1,2000, falls on Saturday, however, in accordance with 5
U.S.C. §6103(a), New Year's Day must be observed on the previous Friday, Dec. 31,
199°. "We are not certain what extent of the Y2K problem will be at the beginning of the
Year 2000. Fortunately, in 2000 we have a few extra days to recover after the Y2K
problem hits because Jan. | falls on Saturday," said Linder.



House Y2K Bill Would Set Foreseeability Test
For Liability, Require Unreasonable Behavior

Rep. Dona . A. Manzullo (R-IlIl.) Jan. 6 introduced a bill that would require that plaintiffs
in Year 2000 cases, in order to prevail, prove by a preponderance of the evidence that the
defendants acted unreasonably and caused a loss that was foreseeable. The bill also
would limit damages in these cases and the length of time under which they may be

brought.

The Year 2000 Consumer i .otection Plan Act of 1999 (H.R. 192) would apply to most
civil litigation arising under either state or federal law.

If federal legislation is enacted addressing Y 2K liability, any protections it might provide
may not apply to claims filed under Alaska statutes addressing tort claims against the

state and municipal governments.
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STATE LEGISLATION EtilVIINATINC OR LIMITING LIABILITY FOR COMPUTER DATE ERRORS V

Bill

ALASKA
S.B. 37

Introduced 1/19/99.

ARITZONA
S.B. 1057

CONNECTICUT
H.B, 5296

CONNECTICUT
H.B. S360

CONNECTICUT
H.B. 5104

CONNECTICUT
S.B. 401

INDIANA
H.B. 1559

2-99

DESCRIPTION

Provides Immunity o state and state officials far adl actions arisirg
out of Year 2000 computer date charge.

Protects from default, foreclosure, or other enforcement action
persons and entitles that il to process information, data,

payment, or transfor because of a computer system faillue or
malfunction arising out of the Year 2000 date change. Also, credit
reporting agencies sall Pe proscribed from entering negative aedit
information Ifitwas due to disryptions caused by YK-related
malfunction .

Provides that failure of a public service company to become Year
compliant sall be deemed an ufair or deceptive trade

practice.

Includes within the statutory definition of *“product’” a definrtion of

computer software for the purposes of product liggi .

Requires hospitals to submit a status report of thelr Y2K
compliance plan by Axrill 1,1999. and a contingency plan by May
1,1995, and biweekly thereafter, to the state Public Health
Department.

Requires trat managed cane orgenizations provice at lesst a three-
month supply of prescription drugs in December 1999, or at the
monthly prescnption renewal date, forpatients receiving long-term,
chronic, or continuous medication.

Provides immunity, retroective as of December 31.1998, to the
state and lsagencies, and its employees from tort or contract
lishillity caused by en ervor resulting from or caused by a failue to
recogniw *.999. 2000. or any suojecuent year, including an
inoorrect date or Inoorrect mechanical or electronic interpretation
of 1 date trat isproduced, calaulated, or generated by a computor .
information system, or equipment using microchips.

STATUS
Introduced 1/21/99.

introduced 1/12/99,

Introduced, o House Energy and Teonnology
Committee 1/14/99.

introduced, 1 tho Jdudiciary Committee
1/14/99.

Introduced, 1o Public Health Committee
1/8/99.

Introduced, to Public Health Committee
1/20/99.

Introduced 1/19/99.
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STATE LEGISLATION ELIMINATING OR _LIMITING LIFIBILFTY FOR COMPUTER DATE ERRORS - Continued

BILL

MASSACHUSETTS
S.B. 504

MINNESOTA
H.B. 73

MINNESOTA
S.G.2

MISSISSIPPI
S.B. 2091

NEBRASKA
L.B. 160

NEW YORK
A.8. 354

NEW YORK
A.8. 1949

NEW YORK
S.B. 1216

NEW YORK
S.B. 1218

NEW YORK
S.B. 1249

NORTH DAKOTA
H.B. 1036

DESCRIPTION STATUS

Provides amMl ar_j criminal inmunity t neaun care providers arising  Introduced 1/6/99.
from aciviies related to the smaring ol rear 2000 readiness

irformation.

provides advil Imuniity to state agencies and industry associations  Introduced 1/11/99
for activities related to the oollection or publication ol Year 2000

solutiion information, except incases Inwnicn kcan be shown oy

clear and convincing evidence that party Knew irformation provided

was naterially false.

Includes techrolagical hazard, deftnoc as actual or potential failue  Introduced 1/25/99.
of public infrastructure due to rear 2000 computer bug, among

those occurrences farwnicn govermor may declare peacetime state

of emergency: provides aMl immunity to state agencies and

industry associations for activitties related to the collection or

pblication of Year 2000 solution Information, except incases In

which ltcan be shown by clear and convincing evidence that party

knew irnformation provided was raterially false; alters state

contracting law: authorizes local government borrowing to cover

Y*ar 2000-related expenses.

Provides immuniity from lizaility for state government entities and Introduced, to Judiciary Conmittee 1/5/99.
employees acting within the scope of treir employment to claims

arising aut of failures of any computer or information system,

whether operated by or on behalf of the govermment, caused by the

Year 2000 date change: directs state agencies to cooperate with

other agencies ana tne pnvate sector as necessary; prescribes the

duties of agency neBds witn rogara to Y2K conversion; directs the

state Department uf Information Tecnnology Services to develop

agency computer corversion status rgorts.

Provides immunity to government entities ana employees firan Introduced, to dudiciary Commitiee 1,-S. 99
lehility for indirect or consequenttial damages caused inwhole orm

part by computational or interpretative errors generated by

computers owned, cotrolled, or operated oy tre entities anp

arisirg out of or In connection with the Year 2000 date change:

provides immunity from lisdllity to govermment entities and

employees In any other action whetnc-r based on tort, contract, or

otherwise for damages arising out of Y2K conversion problems.

Provides a tax credit for corrective conversiion of computer Introduced, to Ways and Means Committee
hardware and software from recognition of years In two-digit 1/6/99.
formats to recognition of years in faur-digit formats.

Requires banks and trust companies to convey certam irformation  introduced, to Banks Committee 1/20/99.
o cliets regarding accounting enrors as a result of Year 2000

computing errars.
Provides a tax credit for corrective conversion of computer Introduced, to investigatios. Taxation, and
nardware and software. Government Qperations Committee

1/19/99.

Provides imunity to the state, its agencies, officars, employees, introduced, to Judiciary Committee
and Independent contractors from lihility inactionsorougnt asa =~ 1/19/99.

result of the calaulation of an incorrect oate oy a state owned,

antrolled, or operated computer system: provides trat any

contract entered into by tne state, Us agencies, or on behalfof the

state or lts agencies Include an inmunity provision from breach by

the parties as a result ora Y2K conversion failue.

Requires banks and trust companies to convey certain information  introduced, to Banks Committee 1/20/99.
1o clients regarding accounting errors as a result of Year 2000

computing enors.
Declares an emergency and provides mat tne state Rblic Service  Introduced, to Electric Utilities Conmission
Commission may request from any Norm Oakota eleciric, ggs. 1/19/99.

telephore, or Dipahne public or municipal utillity status reports,
contingency plans, ana information on steos mat utility or
cooperative nave taken 1o ensure the state”s utilities are
addriaiing the Y2K problem m u tinciy manner .
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STATE LEGISLATION ELIMINATINC OR LIMITING LIABILITY FOR COMPUTER DATE ERRORS - Continued

BIU

NORTH DAKOTA
S.B. 2303

OREGON
S.B. 268

SOUTH CAROLINA
S.B. 261

SOUTH DAKOTA
S,B. 62

TENNESSEE
H.B. 23

TENNESSEE
S.B. 19

VIRGINIA
H.B. 1662

VIRGINIA
H.B. 1669

VIRGINIA
H.B. 1669

VIRGINIA
H.B. 2158

VIRGINIA
S.B. 1013

2-9

OESCRIPTION

Limits liebility of a fecerally insured firercial institution or credit

STATUS
introduced 1/19/99.

union that: experiences a Year 2000 disruption 1o actual economic
oemages: oars such actions inftiated after Jen. 1, 2001.

Creates an affirmative defense in action under the Oregon Tort

Introduced 1/21/99.

Claims Act cased on Year 2000 failure of automated systems:
orovides ik as a complete defense Iftne puollc body made good
faith efforts o awid Y2K failures; defines good-falth efforts;
requires publlic bodies to indemify state for federal funds that tha

stata s requ

ired 1o reinburse 1o the federal govermment by reason

of a Year 2000 failue; declares emergency from date of passage.

Creates exception to Immunity from lisbility under the state Tort

Introduced 1/12/99.

CIBims Act [Ifthe govermment entity negligently constructed or
programmed the computer or automation device itelf; provides
Immunity for the govermmental entity Ifthe computer hardware or
software ks suypplied by a nongovermmental vendor.

Provides Immunity to state and local govermment agencies and

their enployees from actions arising out of any malfunction
occurring on or before Dec. 31. 2002, caused by any failue 0f
computer software or any device with a computer processor to
proceriy recognize, calaulate, display, sort, or otherwise process

dates or times.

Extends immunity under the state governmental tort lighility act to

Introduced 1/14/99.

actions arising wit of or in connection Wirt any failue or
malfunction occurring before Oec. 31. 2005, caused directly or
Indirec_ly by failure of computer software or any device containing a
computer processor to properly process dates ifthe malfunction
causing the losswas unforeseesble but the plan or design for
preveriting the failluewas prepared Hsubstantial compliance with
oererally accepted computer and information design standards.

Same as Tennessee H.B. 23.

Creates as an exception to usual procurement requirement of
competitive bidding far public contracts any goods or services to

Introduced 1/14/99.

1/13/99.

remediate computers, software programs. Databases, networks.
Information systems, fimware, or any other devices that are not
compliant with tha Year 2000 det”™ change; provides that such

items gall be deemed emerger

Provides Immunity to counties, cities, towns, theiragencies and
employees, from lishility In any tort action or claim arising from or

procurements.

inany way connected to the failure of any computer system,
program, database, network, or other device operatod by or on
behalf of the government entities, that falls to orocess a date
whicn Iscompatible with the Year 2000 data cnange; provides no
imunity for acts or omissions constituting gross negligence or

wilHul misconduct.

Provides imunity to local governments and their employees for al

introduced 1/13/99,

actions arising out of Year 2000 computer date change, except in
cases involving acts or omissions constituting gross negliigence or

willHul misconduct.

Provides immunity to state and state government officials for al

Introduced 1/1B/99.

actions arisirg aut of failure of state computer systems to
acaurately generate or process dates compatible with Year 2000

computer date change.
Creates "'Year 2000 assessment privilege,' which renders

Introduced 1/19/99.

inednissiblo inany ddicial or adninistrative proceeairg Information
relating to the capebility of computer cystem to accurately
generate or process dates compatioia with 2000 comouter date

change.

COPYRIGHT « 1999 EIY THE BUREAU OP NATIONAL AFFAIRS, INC.. WASHINGTON, O.C.
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BILL description STATUS
WASHINGTON Directs state firacial irstitution and insurance regulators to Introduced 1/19/99.
H.B. 1262 provide Year 2000 tedmnical assistance 1 these sectors; authorizes

state regulators 1o take necessary action 1o preserve safety ana
soundness of firercial Irstitutias, and 1o preserve solvency of
insurance cariers.
WISCONSIN Provides state and local government immunirty from suits arisirg Introduced 1/21/99.
AB, 51 fram Year 2000 computer date errors: authorizes state regulatory
ies to engage in Information gathering functions: adds Year
'olaiea threats to public safety 1o those acts forwhich an
emergency management corntingency plan must be developed:
provides Imunity foractions arising from Year 2000 irformation
sharing.

YEAH 2000 LAW HBHOHT 133 .V1096-3244 BNA  7.0°F



FISCAL NOTE

STATE OF ALASKA (Hi Publish Date:
1999 LEGISLATIVE SESSION

Revision Date:
Title: "An Act relating to immunity for certain claims against the
state or a municipality arising out of or in connection with the year Component: Risk Management

2000 (Y2K) date chanae
Sponsor: Rules
Requestor: Governor

Department Affected: Administration
BRU: Risk Management

COMPONENTSERIALNO. 0071

EXPENDITURES/REVENUES: (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2C03 FY 2004

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 00 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 | 0.0 0.0 1 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 | 00 0.0
FUND SOURCE: (Thousarids of Dollars)

1002 Federal Receipts

1C03GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/MHTIA

OTHER

TOTAL 0.0 0.0 00 0.0 0.0
Estimate of any current year (FY 99) cost: S O

POSITIONS:

FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0
TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

No

Bill Version: hb 57

1/22/99

FY 2005

00

00

00

o

State agency civil liability exposure for consequential loss arising from the Y2K date change and what Risk Management might pay in future

liability claims and defense costs will be reduced bv this legislation.

Due to the uncertainty that future Y2K claims will even occur, the extent o f such savings is not possible to forecast. The immunity

provisions should preclude legal actions - thereby reducing future defense costs at the very least.

The state funds its liability coverage provided through Risk Management on a“cash flow” basis (appropriating only the amounts expected to
be paid the next fiscal year) collected solely through interagency receipts (cost ofrisk allocations) assessed each agency. Future year liability
premium assessments will rellect the cost reductions actually realized by tiiis legislation as premiums are developed from actual claims

expenses incurred.
No immediate negative fiscal impact can be shown due to outstanding unfunded liabilities.

Prepared by: J. Brad Thompson. Director Phone: 465-5723

Division: Risk Management Date:
Approved by Commissioner Mark Beyer 4 E S i
Agency: Department of Administration 1N \ Date: lo
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T > K il PO Box 110001
° nGOVElgl\?O(I(? e Juneau. Alaska 998’!1-000i
(907) 465-3500

Fa* (907) 465-3532

State 0r Alaska
OFFICE OF THE GOVERNOR

'S TLA

Januarv 20. 1999

The Honorable Brian Porter
Speaker of the House
Alaska State Legislature
State Capitol

Juneau. A K 99801-1182

Dear SpeakyH*orter:

As part of the state's thorough efforts to prepare for the transition intoa new millennium.
loil transmitting this bill to protect the state and municipalities from liability claims for
damages in connection with year 2000 (Y2K) computer software and processor failures.

This bill is not meant to interfere with an individual®s right to receive statutorily mandated
services or entitlements. In the event of an error associated with the Y2 K date change,
that individual will continue to have recourse through administrative procedures to rectifv
the error. How ever, as explained in the findings, the magnitude of preparations for " 2K
isunprecedented in the relatively voung w orld of computer technology. Although the
state and local gov ernments are working diligently to smoothly transition their computer
systems into the year 2000. itmay be expected that, despite there best efforts, some
failures might occur. Under this bill, the state, municipalities, and their agents would be
immune from liability for certain damages arising before the year 2006.

Meanwhile. 1lcan assure the Legislature and the public the state of Alaska is taking
extensive efforts to attempt to make our move into the twenty-first century one without

interruptions in public services.

Sincerelv.

InnvTtftowles
Governor



February 1, 1999

Representative Andrew Halcro, Chair
Representative John Harris, Chair
Community & Regional Affairs

State Capitol

Juneau, AK 99811

RE: HB57 - Immunity for claims against the state or municipality arising out of connection
with the Year 2000 date change

Dear Chairs Halcro and Harris:

On behalf of the Alaska Municipal League and Alaska Conference of Mayors, we are writing in
support of HB 57. Our position is outlined in the 1999 Municipal Policy Statement as follows:

Utilities and Environment, Section E. 2. Year 2000 (Y2K) Computer Failures: the
League urges the state to support and coordinate efforts to fix potential Y2K computer
failures in the state and its political subdivisions through technical assistance,
coordination of planning and resources, and direct assistance and funding. The League
also supports the adoption of legislation to hold the state and its political subdivisions
harmless from any liability for service interruptions or problems arising from Y2K

problems.

The Alaska Municipal League has been working hard to alert municipalities to the potential
problems associated with the Year 2000 computer changes. Last year, we urged municipalities to
a establish Y2K Task Force to coordinate actions that would avoid negative impacts on
communities. We have published numerous articles on the issue in our newsletter, held training
sessions at the annual conference in Fairbanks, and established links on the AML homepage to
provide additional information. The National League of Cities, which is a nationwide
organization o fcities, set up a program for municipalities called “Y2K & You,” which includes a
video on the issues and an outline of a plan to walk cities through the necessary steps to avoid
problems. | his package was made available to all Alaskan municipalities.

Member of the National League of Cities and the National Association of Countios



However, the threat of liability on unforeseen problems looms large over the state and
municipalities. We believe the people of the state would prefer that limited resources be used to
continue efforts to fix the problems rather than use local tax dollars for litigation.

Obviously, passage of this bill this session is critical to all of us, and we appreciate your

favorable consideration of HB 57.

Executive Director

House Community and Regional Affairs Committee

cc:
AML Legislative Subcommittee - Public Safety, Health & Welfare



