


Representative Eric Croft 
HB 387

The Alaska Religious Freedom Protection Act 

Sponsor Statement

The Alaska Religious Freedom Protection Act (ARFPA) is a state response to United 
States Supreme Court decisions that have undermined the religious freedoms of 

Americans in recent years.

The United Slates and Alaska Constitutions contain nearly identical provisions stating 
that governments shall make no law “respecting an establishment of religion, or 
prohibiting the free exercise thereof.” For most of the nation’s history, the “free 

exercise” clause of the United States Constitution was interpreted to require that 
governments make reasonable exceptions to general laws if the implementation of those 

laws impinged on the religious practice of its citizens.

A  good example is the case of Wisconsin v. Yoder. 406 U.S. 205 (1972). Members of 
the Old Order Amish religion allow their children to attend public school until the eighth 
grade to learn basic reading, writing, and math skills, but then the Amish religion requires 
the children begin preparation for adult baptism and life under the religious precepts of 

their faith. Pennsylvania allows Amish children of high school age to attend special 
vocational schools for three hours and then go home for religious and other instruction. 
Wisconsin, however, did not allow any exception to the compulsory school attendance 
law. Frieda Yoder, a 15-year old member of the Old Order Amish religion refused to 
attend public high school on religious grounds and her father, Jonas, was convicted of 
violating the law. The United States Supreme Court ruled that the compulsory attendance 
law violated the free exercise rights of the Yoder family. The Court ruled that the 
government may place a substantial burden on the free exercise of religion only if the 
government can show a compelling state interest and that the government’s action is the 
least restrictive means of accomplishing that interest. This is known as the “compelling 
state interest" test for religious freedom. The Court noted that because the Amish 
children attended school until the 8lh grade the burden on their education was relatively 
light and that the burden on the religion was proven to be substantial. The Yoder case 
and others stood for the proposition that a “regulation neutral on its face may, in its 
application, nonetheless offend the constitutional requirement for governmental neutrality 
if it unduly burdens the free exercise of religion.” Yoder. 406 U.S. 221; see also Shcrbert 
v. Verner. 374 U.S. 398 (1963).



The constitutional respect for freedom of religion embodied in the “compelling state 
interest” test was eliminated in 1990 by the United States Supreme Court in Smith v.
Finn. Div.. 494 U.S. 872 (1990). Justice Scalia, writing for a court divided 5-4, ruled that 
government no longer had to provide a religious exemption to general laws. “ fhe Court 
today ... inteiprets the [free exercise clause] to permit the government to prohibit, 
without justification, conduct mandated by an individual’s religious beliefs, so long as 
that prohibition is generally applicable.” Smith. 494 U.S. at 893 (Justice, O ’Conner, 

dissenting).

The Smith decision met a storm of protest. In 1993, a broad bipartisan majority of both 
houses of Congress passed The Religious Freedom Restoration Act (federal RFRA) and 
the bill was signed into law by President Clinton. R F R A  attempted to use congressional 
power to restore the “compelling state interest” test for religious freedom. In 1997, the 
United States Supreme Court ruled that the federal R F R A  statute was an unconstitutional 
extension of federal power. City of Boernc v. Flores. 521 U.S. 507 (1997). The Flores 
decision effectively left any protection of religious freedom to the individual states. The 
Alaska Supreme Court has consistently interpreted the free exercise clause of the Alaska 
Constitution to require a compelling state interest analysis.
See Frank v. State, 604 P.2d 1068 (Alaska 1979) (allowing a religious exemption for the 

taking of a moose for an Athabaskan funeral potlatch). There is no present indication that 
the Alaska Supreme Court intends to follow the direction of the Smith decision in 
interpreting the Alaska Constitution. However, a change in the composition of the court 
or judicial philosophy could lead to this change in the future.

IIB 387, the Alaska Religious Freedom Protection Act (ARFPA), will provide statutory 
protection for religious freedom in Alaska by enshrining the compelling state interest test 

for all state, municipal, and school district actions.

M B  387 is not intended to create an establishment of religion or allow a claim of religious 
freedom to authorize the infringement of the rights of others. It simply recognizes that 

Alaskans value their religious liberties and are willing to allow an exception from 
generally applicable laws for religious freedom unless the government shows a 

compelling state interest.
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To: Members of the Alaska House Community and Regional Affairs Committee 

From: Chris Klicka 

Date: February 29, 2000

Re: House Bill 387, The Alaska Religious Freedom Protection Act

By way of introduction, the Home School Legal Defense Association is a national organization 
which has as its primary purpose the protection of the right of parents to direct the education of 
their children. W e  presently have more than 66,000 member families in all 50 states and the 
District of Columbia, with many member families in Alaska. Because the vast majority of our 
members choose to home school out of religious convictions, the protection of religious freedom 
is essential to our cause.

The Alaska Legislature has a tremendous opportunity to restore the protection of religious 
freedom for all citizens in the state. The U.S. Supreme Court, in 1997, denigrated the right of the 
free exercise of religious beliefs to a second class right. The Alaska Legislature must ac now to 
protect religious liberty. Below are some commonly asked questions about state Religious 
Freedom Restoration Acts.

W h a t  w i l l  H B  3 8 7 ,  t h e  A l a s k a  R e l i g i o u s  F r e e d o m  R e s t o r a t i o n  A c t ,  d o ?

The Alaska Religious Freedom Restoration Act (RFRA) reestablishes a test which courts must 
use to determine whether a person’s religious belief should be accommodated when a 
government action or regulation restricts his or her religious practice. Known as the "compelling 
interest test,” this test requires the government to prove with evidence that its regulation is (1) 
essential to achieve a compelling governmental interest and (2) the least restrictive means of 
achieving the government’s compelling interest.

For example, in People v. DeJonge, a case argued by the Home School Legal Defense 
Association (HSLDA), a Michigan couple had the religious belief that they as the parents, 
although they were not certified teachers, should be teaching their children in their home rather 
than sending them to school. But the state law requiring all teachers to be certified did not permit
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the couple to exercise this religious belief. Using the “compelling interest test,” the court 
required the state to show that (1) teacher certification is essential to fulfill the state’s compelling 
interest that children be educated and (2) that teacher certification was the least restrictive means 
to fulfill its interest. The state was able show without much difficulty that it had a compelling 
interest in seeing that its citizens were educated. But because this couple’s children were scoring 
above the 90l percentile on standardized tests, the state could not prove teacher certification was 
essential for children to be educated and the least restrictive means to achieving that end. Thus, 
because the state could not satisfy the “compelling interest test,” the parents were allowed to 
continue teaching their children according to their religious beliefs.

W h y  does Alaska need a R F R A ?

Prior to 1990 the U.S. Supreme Court used the above test— the “compelling inte^st test”— when 
deciding religious claims. However, in a 1990 decision (.Employment Div. of Oregon v. Smith) 
the Court tipped the scales of justice in favor of government regulation. The Court threw out the 
compelling interest test, which had shielded our religious freedom from onerous government 
regulation for more than 30 years.

The Smith decision reduced the standard of review in religious freedom cases to a 
“reasonableness standard.” In other words, if a state regulation is “reasonable” (which they 
nearly always are), a religious objector loses. While all other fundamental rights (freedom of 
speech, press, assembly, etc.) remain protected by the stringent “compelling interest test,” the 
Court singled out religious freedom, reducing its protection to the weak “reasonableness test.”

In 1993, Congress attempted to remedy the Smith decision by enacting the federal Religious 
Freedom Restoration Act. This Act simply restored the “compelling interest test” in religious 
freedom cases. Four years later, the federal R F R A  was struck down by the U.S. Supreme Court 
in the 1997 City of Boerne case.

As a practical matter, here are a few real-life examples of government restricting the ffee 
exercise of religion that have taken place under the “reasonableness test.”

a) the long-standing practice of pastor-laity confidentiality has been repeatedly violated:

b) a Catholic hospital was denied accreditation for refusing to teach abortion techniques;

c) among other zoning ordinance conflicts, a church ministry to the homeless was shut down 
because it was located on the second floor of a building with no elevator;

d) a church was prohibited by a local city ordinance fiom feeding more than 50 people per day; 
and

e) Justice Fellowship reports that a Jewish minimum-security prisoner (CPA in jail for fraud, in 
6th year of 8-year term) was denied the right to attend high holy day celebrations.
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But Ha s n V the U.S. Supreme Court already ruled the R F R A  unconstitutional?

rhe 1993 federal R F R A  attempted to use Congress’ powers under Section 5 of the 14th 
Amendment to require both the federal and state governments to use the “compci'ing interest 
test” in religious freedom cases.

However, when the Supreme Court struck down the federal RFRA in 1997 (City o f Boeme v. 
Flores), the problem wasn’t with the “compelling interest test." The test had been used, as 
mentioned earlier, by the U.S. Supreme Court itself for more than 30 years. Rather, while the 
Supreme Court recognized the legitimacy of the “compelling interest test," it ruled that Congress 
could not require states to use this test in religious freedom cases.

A  widely recognized principle of law is that states arc free to protect an individual’s right with a 
much higher standard than the U.S. Constitution itself affords. Under this principle and the 
Boerne decision, states are free to enact their own RFRAs, thereby choosing to apply the higher 
“compelling interest test” standard in their own religious freedom cases.

Should civil rights laws and ordinances be exempted from application of the Religious 
Freedom Restoration Act?

No. Religious freedom is one of many civil rights which all Americans should be allowed to 
enjoy. A  civil rights exclusion in the R F R A  simply makes religious freedom a “second-class” 
right, subordinate to all other civil rights. Instead, when a religious freedom right conflicts with 
another civil right, the two rights should be given the same level playing field by a balancing of 
interests using the compelling interest test.

In some situations, a civil rights law or ordinance should be upheld even when it conflicts with 
an individual’s religious practice, while in other situations, the religious practice should be 
accommodated. Using the “compelling interest test" provided by H B  387, a court will be able to 
properly determine whether the government’s interest in enforcing a particular civil rights law' is 
compelling enough to override an individual’s religious practice. If, however, civil rights laws 
are exempted from H B  387, religious freedom will always be curtailed when it conflicts with 
civil rights laws, even if the courts could have made a reasonable accommodation.

Will JIB 387 create an increase in litigation?

No. This bill will simply restore the “compelling interest test,” which the U.S. Supreme Court 
established almost 40 years ago as the standard of review for fundamental rights cases.

This “compelling interest test” worked well for over 30 years with no explosion of religious 
freedom cases The consistent application of the “compelling interest test” in the courts “evened 
the playing field." giving people of sincere religious faith a fair chance against state regulations 
rhat violated their religious beliefs. Many times, both conservative and liberal religious and civil 
liberty organizations successfully used the "compelling interest lest" to defend individuals’ rights 
to freely exercise their religious beliefs.

As mentioned above, the federal RFRA, which restored the “compelling interest test” in religious 
freedom cases, was effective from its enactment in 1993 until the U.S. Supreme Court struck it

Pan#  3
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down in 1997. There is no record of an explosion in religious freedom litigation during this four- 
year period.

Furthermore, eight states have formally parsed RFRAs to specifically restore the application of 
the “compelling interest test” in religious freedom cases (AL, IL, FL, TX, AZ, CT, RI, and SC). 
Seven more states, through state court precedents, have established a "compelling interest test" 
independent of the U.S. Supreme Court’s damaging precedence in Smith and Bourne. (KS, MA, 
MN, VT, WA, WI, and MI.) None of these 15 states arc experiencing an explosion in free 
exercise litigation.

Based on the lack of examples of excessive litigation during the almost 30 years of experience of 
using the “compelling interest test" for religious liberty (both before the Smith decision and 
during the federal R F R A  years), we believe that restoring this test, will generate very little, if any, 
new litigation. In fact, clarifying the standard for religious liberty under state law may prove to 
reduce the amount of litigation, because a clearly defined legal standard ofttn leads parties to 
settle disputes before litigation ensues.

W i l l  t h e  p a s s a g e  o f  H B  3 8 7  r e s u l t  i n  a  h u g e  i n c r e a s e  I n  l i t i g a t i o n  a g a i n s t  l o c a l  g o v e r n m e n t s ?  

W i l l  t h i s  a l s o  i n c r e a s e  t h e  c o s t s  f o r  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  i n  d e f e n d i n g  s t a t e  o f f i c i a l s ?

No. The same arguments above apply. The “compelling interest test” is not new It has been in 
effect for most of the last 40 years. Local governments and state officials have not been 
inundated with religious freedom suits.

None of the eight states that have passed state RFRA have experienced any explosion of 
religious liberty cases, including Rhode Island where the law is seven years old The “compelling 
interest test” is time-tested.

Furthermore, the “compelling interest test” is simply a “balancing test.” It does not give religious 
claimants on automatic win. It only “evens the playing field” for the little guy.

I s  i t  a c c e p t a b l e  t o  e x c l u d e  c e r t a i n  p e o p l e ,  s u c h  a s  p r i s o n e r s ,  f r o m  p r o t e c t i o n  u n d e r  H B  3 8 7 ?

No. As an inalienable right, religious liberty should not be denied to any class of persons. Home 
School Legal Defense Association urges states not to deny the protections of a state R F R A  to 
anyone (including prison inmates). Religious liberty is diminished for all if it is denied to any. 
Once the government excludes one polit;cal!y unpopular group, it is all too easy’ to exempt 
others. Of the states that have enacted RFRAs to date, none has found the need to exclude 
anyone.

B u t  w o n  V H B  3 8 7  c r e a t e  a n  e x p l o s i o n  i n  f r i v o l o u s  c a s e t  f i l e d  b y  p r i s o n e r s ?

No. Studies show no sudden surge in religious freedom litigation filed / prisoners during the 
four years of the federal RFRA demonstrate there was no explosion of cases. Justice Fellowship 
compiled the following data (provided by the Statistical Division of Admin •xative Office of the 
U.S. Courts):

P age  4
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* Prisoner R F R A  cases for the years 1995-1996 accounted for about one-tcnth of one percent 
(0.01 % ) of cases in U.S. courts.

■ The National Federal Court statistics show that in 1995, out of 43,158 total U.S. civil cases 
nationwide (1110 prisoner cases), only 50 of the cases invoking the federal R F R A  were filed 
by prisoners.

■ In 1996, out of 48,755 U.S. civil cases, only 51 R F R A  cases were filed by prisoners.

A  state-by-state breakdown of information was o n ly  available for the following three states:

■ In N e w  Mexico, out of 407 U.S. civil cases filed in 1995, 0 were filed by prisoners invoking 
the federal RFRA. In 1996, out of 492 U.S. civil cases filed, 0 were filed by prisoners 
invoking the federal RFRA.

* According to the Virginia Attorney General’s office, out of 1,099 prisoner lawsuits filed 
against sheriff departments between 1993 and 1997 only 7 were “religious-styled” cases.

* In Florida, only 5 prisoner religious freedom cases invoked the federal RFRA during 
1993-1997.

These statistics show that the federal RFRA caused no explosion of cases filed by prisoners— a 
group considered most likely to take advantage of such a law.

IVhat is IIB 387 based on?

The state rcFRA model supported by H S L D A  is based on other timc-tcstcd state Religious 
Freedom Restoration Acts. It is a combination of the Rhode Island RFRA (the oldest— passed in 
1993) and the Illinois RFRA. The substantive provisions of the bill, its heart, are found in all 
R F R A  states, (e.g. Texas, South Carolina, Arizona, Connecticut, Florida, and Alabama). Of 
course, the “compelling interest test” is patterned directly after the U.S. Supreme Court’s 
description of the test found in dozens of cases over the last 40 years.

W h y  c a n  V w e  s i m p l y  l e t  t h e  A l a s k a  S u p r e m e  C o u r t  r e e s t a b l i s h  t h e  " c o m p e l l i n g  i n t e r e s t  t e s t " ?

States which have neither an enacted R F R A  nor their own body of case law applying the 
“compelling interest test” have simply followed whatever the current federal standard is. Courts 
in these states have always relied on the U.S. Supreme Court’s religious freedom standard of 
review and its interpretation and application of the "compelling interest test.” The states need to 
establish their own standard.

Since Smith and Roerne set the current federal precedent, this means trouble for Christians and 
other people of sincere religious faith.

D o e s  I I B  3 8 7  r e p l a c e  a l l  e x i s t i n g  r e m e d i e s  t o  p r o t e c t  r e l i g i o u s  f r e e d o m ?

No. It only creates an additional “track” which a religious claimant can use to protect liis free 
exercise of religion. State constitutional and federal constitutional remedies are still available.

Pag# 5
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I s  t h e r e  a  p r o b l e m  w i t h  t h e  l a c k  o f  d e f i n i t i o n  f o r  “ r e l i g i o u s  b e l i e f ’ ?  F o r  e x a m p l e ,  w h a t  i f  a  

r o u p  g o t  t o g e t h e r  ( s u c h  a s  a  S a t a n i c  g r o u p )  a n d  s a i d  i t  w a s  a  “ r e l i g i o u s  g r o u p "  a n d  w a n t e d  t o  

m e e t  i n  a  h i g h  s c h o o l  g ) > m ,  b u t  d i d  i n a p p r o p r i a t e  t h i n g s ?  U n d e r  t h i s  l a w ,  w o u l d  t h e  s c h o o l  

h a v e  t o  I d  e v e r y o n e  ( i n c l u d i n g  t h i s  g r o u p )  m e e t  i n  t h e  g y m ,  o r  l e t  n o  o n e  d o  i t ?  W o u l d  s c h o o l s  

t h a t  a l l o w  F e l l o w s h i p  o f  C h r i s t i a n  A t h l e t e s  o r  Y o u n g  L i f e  t o  m e e t  i n  t h e  g y m  a l s o  b e  f o r c e d  t o  

l e t  e v e r y o n e  e l s e  i n  ( o r  n o  o n e ) ?

The first issue is the concern over the absence of a definition of religious belief.

There is a large body of case law relating to the definition of “religion.” (For a good summary of 
the case law see Carl H. Esbeck, A  Restatement of the Supreme Court's L a w  of Religious 
Freedom. Coherence, Conflict, or Chaos?, 70 Notre Dame L. Rev. 581.609-612 (1995)). For 
example, in U.S. v. Seeger, 380 U.S. 163,176 (1965), the U.S. Supreme Court defined religious 
belief as “sincere and meaningful belief which occupies in the life of its Dossessor a place 
parallel to that filled by God.”

The drafters of the 1993 federal R F R A  considered defining “religion” but decided against it 
primarily because the U.S. Supreme Court had already done so. Since the U.S. Supreme Court 
has defined religious belief in dozens of cases with sufficient clarity, it is not necessary to define 
it in a state RFRA.

Secondly, a response to the school hypothetical:

The hypothetical Satanists who arc denied access to a school could make claims under the Free 
Speech Clause, the Free Exercise Clause, and the Equal Access Act. Their case would likely be 
considered under the Equal Access Act and the First Amendment’s Free Speech Clause— not 
free exercise law. Under the Equal Access Act (effective since 1984), if a school lets one 
noncurriculum group meet, it must let all noncurriculum groups meet. When Congress was 
considering the Equal Access Act, people were concerned that it would lead to an explosion of 
Satanists, Nazis, and hate groups wanting to meet and organize in schools; however, this 
“explosion" has not occurred.

Under the Free Speech Clause of the First Amendment, religious expression receives the same 
level of protection as nonreligious expression. See, e.g., Kun: v. N e w  York, 340 U.S. 290 (1951) 
(meeting permit). Free speech rights are essentially a ceiling on free exercise rights. The standard 
of review for free speech cases is the “compelling interest test” giving individuals who exercise 
their right to free speech the highest level of protection. See Heffron v. Int'l Society of Krishna 
Consciousness, 452 U.S. 640,652-53 (1981) (solicitation on slate fair grounds).

Thus, once the school lets the Fellowship of Christian Athletes meet after hours, it must let in 
other groups. This is the case regardless of the standard of free exercise law. The school cannot 
discriminate among groups except to the extent it needs to regulate dismptivc speech. See, e.g.. 
Tinker v. Des Moines, 393 U.S. 503 (1969).

P ag e  6
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I n  s t a t e  o f f i c e s ,  i f  a  p e r s o n ,  b e c a u s e  o f  a  r e l i g i o u s  b e l i e f ,  w a n t e d  t o  h a v e  s o m e t h i n g  d i s t a s t e f u l  

o n  h i s  d e s k ,  c o u l d  h i s  s u p e r v i s o r — u n d e r  t h i s  l a w — a s k  f o r  i t  t o  b e  r e m o v e d ?

It depends. If the item was on a teacher’s desk, it could probably be removed under the 
Establishment Clause. If the item was on a desk not open for public view, it may be protected by 
the employee’s free speech rights.

Free speech, the prohibition of establishment of religion, and Title VII considerations all would 
come into play here. However, like the school example, this scenario is likely going to be 
considered under the Free Speech Clause. Under U.S. Supreme Court precedent, when 
government regulates its employees’ speech, a different test applies than when government 
regulates its citizens* speech. It’s an easier test for the government to satisfy.

If the dispute over the object on the desk could not be resolved, the state R F R A  could be invoked 
and the courts would have to balance the state’s interest with the free exercise claim through 
application of the “compelling interest test.”

Pago  7
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C E N T E R  F O R  L A W  A N D  R E L I G I O U S  F R E E D O M

4208 Evergreen Lane, Suite 222 
Aunandale, VA 22003 
Phone (703) 642-1070 
FAX (703) 642-1075

T R A N S M I T T A L  M E M O R A N D U M

DATE: February 29,2000

TO: Representative John Harris

FAX: 907 465 3799

FROM: Betty L. Dunkum

RE: Alaska Religious Freedom Protection Act

Total Number of Pages (including this cover sheet): 8

C O M M E N T S :

Attached are some materials regarding the Alaska Religious Freedom Protection Act, IIB 387, 
which is scheduled for a hearing before the Community and Regional Affairs Committee this 
Thursday, March 2,2000. Please have someone insert copies of these materials in each 
committee member's packet. Please call me if you have any questions.

erely yours,

c  Am ) d o c u m e n u \ ftx e s \ fa « n in x n e r  d o c
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Cirl H. Eibcck
Director

M E M O R A N D U M
Of«gory S. Biytof
SunciOtc Director

To: Members of the Alaska House Standing Committee on Community
and Regional Affairs

KlinbtriccW  Colby 
Settlor legal Counsel

Betty L. Dunkum 
leg al Counsel

From: Betty L. Dunkum, Esq. Vinpnii fl. H m n in  
Lxclusuvc Assistant

Date: February 29,2000

Re: Religious Freedom St ite For Alaska

For the reasons set out below, religious liberty in many states of the United States lacks 
adequate legal protection. As the first freedom guaranteed in the First Amendment to the U.S. 
Constitution, religious liberty should be fully enjoyed by Americans regardless of their state of 
residence. The Coalition For The Free Exercise Of Religion (presently consisting of over 70 
religious faith groups and civil rights organizations) is seeking to enact federal legislation that 
would provide uniform legal protection in every state. However, because such a federal bill 
cannot cover as broad a spectrum of religious exercise as state law can, the Coalition is 
simultaneously assisting with legislation in states, such as Alaska, that appear committed to 
protecting all their residents and other persons that come within their jurisdiction.

1. W h y  Alaska Needs Its O w n  Religious Freedom Restoration Act

Prior to 1990, courts generally found an infringement of the First Amendment’s clause 
protecting the free exercise of religion whenever a law or actions by a government official had 
the effect (intended or not) of substantially burdening a person's religious belief or practice. For 
example, pursuant to a state autopsy law, a state medical examiner could order the performance 
of an autopsy on a person who would have objected to the autopsy because of conflicting 
religious beliefs. Performance of the autopsy would substantially burden the religious freedom 
of the individual and iris/her family. In another case, a city ordinance designating a church 
building as an historic landmark meant that the church could not alter its own property (e.g., to 
expand the sanctuary or social hall or to establish a day-care ministry) without approval by the 
city landmark preservation board. This substantially burdened the church's collective religious 
freedom. Whenever courts found such a "free exercise" burden, they generally required that the 
government (the state medical examiner or the city, in these examples) give the religious person 
or body (here, the individual or the landmarked church) an exemption from the law.

The only exception to the general rule of free exercise was where the government could 
prove that denying religious accommodations was the least restrictive means of furthering a 
compelling government interest. In the h storic preservation example above, the city would have

http://www.chnjlidfllcitaljotieiy.ori
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to prove that architectural preservation is a vitally important role for government and that there is 
no less onerous way to further this interest than to deny religious accommodations. Unlike 
landmark preservation cases, cities routinely met this "strict scrutiny" when churches sought 
exemption from fire and safety regulations applicable to their buildings.

But in 1990, the U.S. Supreme Court unexpectedly dropped the "compelling interest" test 
for most Free Exercise Clause claims. Employment Division v. Smith, 494 U.S. 872 (1990). The 
Court held that the test did not apply to cases where the burden on religion was the result of a law 
that was generally applicable to all persons and groups. So, using the autopsy example above, 
the individual’s family could not invoke the First Amendment to prevent the autopsy.

This 1990 turnabout by the Court so threatened religious liberty for all faiths that a 
national coalition of over 65 religious denominations and civil rights groups was formed. They 
drafted and, in 1993, Congress passed (almost unanimously) the Religious Freedom Restoration 
Act, which restored the "compelling interest/least restrictive means" test. R F R A  required a 
religious exemption from any government action that substantially burdened the complainant's 
religious exercise.

However, in 1997, the Supreme Court held that RFRA unconstitutionally exceeded 
Congress' authority under Section 5 of the Fourteenth Amendment. City o/Boerne v. Flores, 521 
U.S. 507 (1997).' Consequently, disparate impacts on religious liberty have no meaningful 
federal statutory protection against state or municipal law, policy, or practice. The First 
Amendment Free Exercise Clause is triggered only in the rare case where the state action 
intentionally discriminates against religious practice.

2. What Alaska Can Do To Restore Religious Liberty Protection

Friends of religious freedom should regularly check on the progress of our federal 
legislation and be ready to rally local support for a federal "RFRA II"— a bill that would 
uniformly (albeit less broadly) restore meaningful legal protection in every state.3

In addition, a state should enact its own RFRA, such as the Alaska Religious Freedom 
Protection Act, H B  387, because a state R F R A  will affirm the state’s commitment to prote^ung 
religious liberty. Indeed, eight states— Alabama, Arizona, Connecticut, Florida, Illinois, Rhode 
Island, South Carolina, and Texas— have already passed their own RFRAs, and a number of 
other states are in the same process.

: While the high court has not addressed the issue, most scholars (and the Clinton 
Administration) agree that RF R A  still applies against federal law or federal action See In re 
Young, 141 F.3d 854 (8,h Cir. 1998). cert, denied, 119 S.Ct. 43 (1998) (mem.).
2 See Religious Liberty Protection Act, H.R. 1691,106lh Cong., 1“ Sess. (1999) (utilizing federal 
Commerce Clause and spending power, rather than Section 5 of the Fourteenth Amendment).

2
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The R F R A  Coalition urges any state considering enactment of its own law to include the 
following essential elements.

a) The Compelling Intcrcst/Lcast Restrictive Means Test. State RFRAs should apply 
this test to any government action that places a substantial burden on a person's religious 
exercise.

b) Broad Definition For The "Exercise Of Religion". The test should be triggered 
when government burdens an act, or a refusal to act, that is motivated by religious belief, 
whether or not the burdened religious exercise is compulsory or central to a larger system of 
religious belief. Reference to the First Amendment and/or the state constitution's religious 
liberty clauses should be avoided, so as not to imply that previous case law interpreting "the 
exercise of religion" under those provisions is being incorporated into the bill.

c) Universal Protection. As an inalienable right, religious liberty should not be denied 
to any class of persons. The Coalition urges states not to deny the protections of a state R F R A  to 
anyone. Religious liberty is diminished for all if it is denied to any. And once a law omits one 
politically unpopular group it will be all too easy to exempt others. The Coalition opposes 
efforts to pass a state R F R A  unless it is free of exemptions for prison inmates, land use claims, 
civil rights ordinances, etc. In some cases, suitable language can be framed on specific issues; 
please contact the Coalition if such language is required.

The Alaska Religious Freedom Protection Act, H B  387, presently includes all of the 
above elements. Please support this bill and oppose any amendments that would create 

“carveouts" for any group of people.

Please tell the Center for Law and Religious Freedom (703-642-1070, x3501) how wc can 
assist you.

3
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E x a m p l e s  D e m o n s t r a t i n g  W h y  

A l a s k a  N e e d s  a  R e l i g i o u s  F r e e d o m  

R e s t o r a t i o n  A c t

In this document, several leading authorities on religious f 'dom in this country provide
examples of why state RFRAs are needed.

M / i R K  C H O P K O ,  G e n e r a l  C o u n s e l ,  U . S .  C a t h o l i c  C o n f e r e n c e :

•1° During the years that the federal R F R A  was still valid law, the Ninth Circuit found that RFRA 
had been violated when prison personnel deliberately intercepted confessional 
communication . S e e  M o c k a i t i s  v. H a r c l e r o a d ,  104 F.3d 1522 (9th Cir. 1997). Absent a 
religious freedom law, it is debatable that a prison regulation dictating that all conversations 
between prisoners and outsiders will be intercepted would have to excuse religious 

communications.

❖ The real power in RFRA “lay in its use in negotiation and persuasion in numerous local and 
administrative disputes ... The ability to have some legal basis on which religious persons 
and organizations could depend as a starting point in negotiations was an enormous benefitf.]”

❖ Many dioceses report conflicts over the loss of land by eminent domain for such things as 
creation of bicycle paths or parking lots. In addition, St. Michael’s Abbey in Orange County, 
California, sued the civil authorities to set aside a plan approving large-scale private 
development on land adjacent to the Abbey's land which had been, until recently, dedicated to 

private and quiet religious services.

j

•> Officials in Arapahoe County, Colorado, have placed numerical limits on the number of 
students that may be enrolled in religious schools, and indeed, on the size of congregations 

of various churches as a way of limiting growth.

❖ In Douglas County, Colorado, administrative officials initially proposed limiting the 
operational hours of a church the same way they do any “commercial” facility. Limiting its 

operational hours means that a church could not lawfully engage in any act of service of devotion 

during those prohibited hours.

•> In the Grand Teton area of Wyoming, local officials have proposed limiting the number of 
persons who may seek spiritual consolation and retreat at the Camp St. Ma!o owned by the 
Archdiocese of Denver. The camp was used by Pope John Paul II during his visit lo the United 

Slates in 1993 for a day of quiet reflection.



FEE-29-2000 19:14 CHRISTIAN LEGAL SOCIETY 703 642 1075 P.06/09

M A R C  STERN, Senior Counsel, American Jewish Congress:

v  A Muslim child won a judgment for injuries which left him physically and, to some degree, 
mentally handicapped. The child’s lawyer sought to invest the judgment in an interest-bearing 
account as required by stated law, and as would appear, in the child’, best interest. The parents 
objected that their religious beliefs forbid the taking of interest. The judge ordered the parties 
to show cause why the lawyer should not be appointed guardian with (he obligation, over 
the parents’ objections, to invest the monies in an interest-bearing account. While there are 
many financial arrangements that would provide the same “return” and would not violate Islamic 
law, the state law did not permit alternative investments of this sort.

*  The director of an Immigration and Naturalization Service detention facility refused to provide 
detainees-some of whom were seeking asylum for religious persecution— pork-free diets. 
Because the President ordered federal officials to comply with the federal R F R A  (part of which 
is no longer available) when threatened with a lawsuit, the manager agreed to provide a pork-free 
diet.

❖ A  school district in South Carolina banned the wearing ol hats in school. The rule applied 
(■> a Jewish boy who wished to wear a yarmulke in school as Orthodox Jewish practice 
requires. When threatened with a suit under the federal RFRA (an option now unavailable), the 
s c h o o l board accommodated the student.

•> A  Jewish man was killed in an accident involving a commuter train. The coroner insisted on 
an autopsy certifying the cause of death. The family of the deceased objected on religious 
grounds to the performance of an autopsy. An MRI or C A T  scan was offered in compromise. 
Once a lawsuit was threatened under the federal RFRA (an option now unavailable), the state 

attorney general advised the coroner to accommodate such a request.

*> The Illinois Athletic Association requires ball players to play bare-headed. This precluded 
any Orthodox Jewish boys (hat would wear yarmulkes. The league defended its rule on 
grounds of safety. It argued that if players wore hats, the hats might fall of and other players trip 
over them. When an Orthodox school sought to play in the league and have its students wear 
vaimulkcs, it was told no. The school offered to make the boys attach the yarmu'kes to their hair 
with clips so that they would not fall off, and the Seventh Circuit held that the alternative had 
to be explored. Today, such a case would likely be dismissed at the initial motions stage, 

because it is a "facially neutral" law, and it is reasonable.
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V O N  K E E T C H ,  C h u r c h  o f  J e s u s  C h r i s t  o f  L a t t e r  D a y  S a i n t s :

♦> One city adopted an entirely new Comprehensive Plan covering development within its city. The 
Plan was based on the “overwhelmingly residential aspect of the City,” and limited any new 
development within the city to single family unit dwellings. The City’s plan set up an 
“Educational and Religious Zone (ER) ” for schools and churches that already existed 
within the city. Although any entity could make a request for such a zone change, the zoning 

would be changed only if t h e  a p p l i c a n t  seeking the change c o u l d  p r o v e  that (1) “the city made 
a mistake in zoning the property” in the first place; or (2) “a change in condition has occurred 
making the property more suitable for E R  use than for residential use.” S e e  C o r p o r a t i o n  o f  t h e  

P r e s i d i n g  B i s h o p  v. B o a r d  o f  C o m m ' r s ,  No. 95-1135 (Chancery Ct. Davidson County, Tenn., 
Jan. 27,1998).

❖ A  religious mission for the homeless operated by the late Mother Teresa’s order has been 
shut down because it was located on the second floor of a building without an elevator.

❖ Adult children with strong religious convictions about serving their feeble parents have 
been prevented form volunteering to care for their elderly parents housed in government- 
regulated nursing homes. S e e  G r e a t e r  N e w  Y o r k  H e a l t h  C a r e  F a c i l i t i e s  v. A x e l r o d ,  770 F. Supp. 
183 (S.D.N.Y. 1991).

❖ One district court held that au unnecessary autopsy on a young H m o n g  man did not 
constitute a violation of the Free Exercise Clause, despite the religiously-based belief of his 
family that the autopsy condemned the spirit of the deceased. The court had originally ruled in 

favor of the family, but after Smith, felt compelled to reverse its earlier ruling. The judge, when 
issuing its order against the family, remarked that “1 have seldom, in twenty-four years on the 
bench, seen such a sincere instance of emotion displayed.” Y o u  F a n g  Y a n g  v. S t u m e r ,  750 F. 
Supp. 558, 558 (D.R.I. 1990); s e e  a l s o  M o n t g o m e r y  v. C o u n t y  o f  C l i n t o n ,  743 F. Supp. 1253 
(W.D. Mich. 1990), a f f d , 940 F.2d 661 (6* Cir. 1991) (compelling autopsy despite contrary, 

deeply felt, conservative Jewish beliefs).

<♦ The strict confidentiality of communications between member and clergy has come under 
strong attack, with litigants attempting to gain information or otherwise discover sacred 
confessional information for use in pursuance of their civil claims. S e e ,  e . g . ,  H a d n o t  v. S h a w ,  

826 P.2d 978 ,Okla. 1992); S c o t t  v. H a m m o c k ,  870 P.2d 947 (Utah 1994).

❖ Local governments have attempted to impair or altogether eliminate proselytizing by Church 
missionaries by passing “generally applicable” laws that happen to place severe restrictions on 
the times and places that missionaries may contact door-to-door. Local officials have 
attempted to curtail church proselytizing in such cities as Mundelein, Illinois: Dover, New 
Jersey; Fiemington, New Jersey; Chester, Connecticut; Valencia, California; Media. 
Pennsylvania; Downers Grove, Illinois; Marin County, California; and Seven Hills, Ohio.

3
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S T E V E  M c F A R L A N D ,  f o r m e r  d i r e c t o r  o f  t h e  C e n t e r  f o r  L a w  a n d  R e l i g i o u s  F r e e d o m  a t  t h e  

C h r i s t i a n  L e g a l  S o c i e t y :

•> An Orthodox Jewish rabbi was threatened with criminal prosecution for leading morning 
and evening prayers in a converted garage in one of Miami’s single-family residential 
areas. The U.S. Court of Appeals for the Eleventh Circuit held that the city’s interest in an 
exception-free zoning plan outweighed the rabbi’s interest, because the services “are not integral 
to [his] faith” and because the burden on the rabbi and his friends of having to relocate “plainly 
does not rise to the level of criminal liability, loss of livelihood, or denial of a basic income 

sustaining public welfare benefit [unemployment compensation].”

•I* A  federal judge in Philadelphia granted judgment for the city against a Seventh-Day 
Adventist church to which the city had issued a building permit and then revoked it a f t e r  

c o n s t r u c t i o n  h a d  c o m m e n c e d  when the city discovered it had erred in calculating the number 
of parking spaces its code would require.

♦> Religious student groups or cfubs are penalized if they require that their student leaders 
share a particular religious belief. Many campuses deny official charter status to any group 

that discriminates in its leadership selection based on religion. This means that the chapter 
cannot meet on campus, use campus media to announce their activities, or distribute literature 
to their peers. Legal battles have taken place 3t: University of Arizona, University of 
Minnesota, University of Kansas, University of Toledo, Texas Institute ofTechnology, Johnson 
State University (VT), California State University - Monterey Bay, and Georgia Institute of 

Technology.



I n 1991 the archbishop o f  San A nton io  
was denied  a perm it to enlarge St. Peter’s 
C atholic C hurch in Goerne, Texas. T he  

archbishop’s challenge o f  the denial led to C ity  

o f  Boertie v. Flores,' in  w hich the U.S. Suprem e  
C ourt struck  dow n  as u n con stitu tion a l the 
R eligious Freedom  Restoration Act (RFRA) o f  
1993. As a result, m any relig ious p eop le  are 
like the h o m e le s s — w ithout shelter.

As w ith m any church-state cases, the real 
issue here isn’t the particular; it's the universal 
behind it. In Flores the problem  wasn’t the denial 
o f  the bu iid ing perm it per se, but the rationale 
the Court used in upholding the denial, w hich  
was that RFRA was unconstitutional.

RFRA arose in response to the Suprem e 
C ou rt’s d ec is io n  in E m p loym en t D iv is io n  v. 

S m ith ,2 w h ich  eradicated  w hat m any court 
observers believed to be bedrock constitutional 
principle first established in Shcrbcrt v. Venter' 

and am plified  in Wisconsin v. Yoder.' Under  
Shcrbcrt/Yoder, w hen  a governm ental require­
m ent conflicted  w ith an ind ividual’s religious 
practices, in  order for the requirem ent to prevail 
over the ind iv id ual’s religious practices the gov­
ernm ent had to dem onstrate a com pelling  state 
interest that show ed  w hy the practice should  
not be allow ed. T hen, even  if  the governm ent 
was able to dem onstrate that interest, it had to 
prove further that there was no  less restrictive 
m eans by w hich to achieve its secular purpose. 
In other w ords, the on u s and burden was on the 
governm ent to show  that it had a very g ood  rea­
son  to restrict a religious practice; i f  not, then 
those seek ing  an exem ption  or accom m odation  
to a law that restricted their practice should , 
ideally, have gotten  it.

Gut in a radical departure from  precedent, 
the S m ith  C ourt stated that the free exercise 
clause o f  the First A m end m ent “does not relieve 
an individual o f  the ob ligation  to com ply  w ith a 
‘valid and neutral law o f  general applicability on

the ground that the law proscribes (or pre­
scribes) conduct that his religion prescribes (or  
proscribes).’”’

A ccording to S m ith, the on ly  tim e the 
Shcrbcrt/Yoder test applies is in the hybrid situ ­
ation in w hich the free exercise claim  is raised  
(1) “in conjunction  w ith other constitu tional 
protections, such as freedom  o f  speech and o f  
the press "l> or (2 ) "where the state has in place a 
system  o f  individual exem ptions,” such as in 
unem ploym ent com pensation  cases. In the lat­
ter situation , the state “m ay not refuse to extend  
that system  to cases o f ‘religious hardship’ w ith ­
out com pelling reason.”7

T hus S m ith  relegated the Free Exercise 
Clause to on ly  an antid iscrim ination  provision  
leaving unprotected individuals w hose religious 
beliefs m ay be som ew hat different from  so c i­
ety’s m ainstream . T he S m ith  justices reduced  
free exercise protection w hile com pletely  aware 
that their action  m ight have a disparate effect 
on  those w ho are m em bers o f  m inority  reli­
g ions. T he C ourt stated:

“It m ay fairly be said that leaving accom ­
m odation  to the political process w ill place at 
relative disadvantage those religious practices 
that arc n ot w id ely  engaged  in; but that 
unavoidable con sequence o f  dem ocratic gov­
ernm ent m ust be preferred to a system  in w hich  
each conscience is a law unto itse lf or in which  
judges w eigh the social im portance o f  all laws 
against the centrality o f  all religious beliefs.”* 

T his d im in ish ed  u n d erstand ing  o f  free 
exercise protection was not shared by m uch o f  
the A m erican re lig iou s co m m u n ity , the  
C ongress, or the president. T he result was 
RFRA, w hich m andated that federal, state, and  
local governm ent be subject to the com pelling  
state interest/least restrictive alternative test
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when free exercise claims were raised by an ind i­
vidual who found his or her religious practices 
were in conflict with governmental law, regula­
tion, or action.

When Congress enacted the RFRA, it relied 
primarily on its Fourteenth Amendment 
enforcement power. The Fourteenth Amend­
ment provides in relevant part:

“ No State shall make or enforce any law 
which shill abridge the privileges 01 immunities o f 
citizens o f the United States; nor any State deprive 
any person of life, liberty, or property, without due 
process o f law; nor deny to any person within its 
jurisdiction the equal protection o f the laws___

their treatment o f religion.” " As the Court 
noted, “ in most cases, the state laws to which 
RFRA applies are not ones which w ill have been 
motivated by religious bigotry.” 11

In summary, the Supreme Court instructed 
that “ when the political branches o f the 
Government act against the background o f a 
judicia l interpretation o f the Constitution 
already issued, it must be understood that in 
later cases and controversies die Court w ill treat 
its precedents with the respect due them under 
settled principles.” 11 The Court argued that 
once interpretation o f the Free Exercise Clause 
was made by the courts, “ it is this Court’s prece-

f o r  n o w , A m e r i c a n s  a r e  w i t h o i A  

i t  c o m e s  t o  f r e e  e x e r c i s

The Congress shall have power to enforce, 
by appropriate legislation, the provisions o f this 
article.”

The courts have repeatedly held that the 
religion clauses o f the First Amendment are 
applicable to the states by reason o f the 
Fourteenth Amendment to the United States 
Constitution. Thus those who argued that 
under Section 5 o f the Fourteenth Amendment 
Congress had the right to enact RFRA con­
tended that "Congress. . .  is only protecting by 
legislation one o f the liberties guaranteed by 
the Fourteenth Amendment’s due process 
clause, the free exercise o f religion, beyond 
what is necessary under S m i t h . " *

However, the Court held that in adopting 
RFRA, Congress went beyond its Fourteenth 
Amendment authority. Because the Smith 
Court had decided the scope o f the 
Establishment Clause, when Congress enacted 
RFRA, it went too far:

“ Congress does not enforce a constitu­
tional right by changing what the right is. It 
has been given the power 'to enforce,’ not the 
power to determine what constitutes a consti­
tutional violation.” 10

Also, the Court concluded that "RFRA is 
not designed to identify and counteract state 
laws likely to be unconstitutional because o f

dent, not RFRA, which must control.” 1*
The Flores decision, o f course, did not set­

tle the argument o r end the problem. On the 
contrary.

First, it was argued that although RFRA 
has been held unconstitutional as far as the 
federal legislation may be applied to state and 
local governments, it is not unconstitutional 
with reference to federal agencies. This is 
because the Fourteenth Amendment, the basis 
o f the Boernc decision, docs not apply to the 
federal government. In a recent case, In  re: 

Young C h ristina s v. C rystal Evangelical Free 

C hurch,"  the Eighth Circuit Court o f Appeals 
held that the Bankruptcy Act also violated 
RFRA. (In tiiesc cases, bankruptcy trustees 
recovered from churches the tithes paid by 
bankruptcy debtors.) The court concluded 
that RFRA was an appropriate means by which 
Congress could modify the United States bank 
ruptcy laws.

Second, in Flores three o f the justices dis­
senting from the majority argued S m ith  itself 
should be reexamined. Justice O’Connor, 
joined by Justice Breyer, concluded that the 
Court in Flores may well have been correct in 
ruling that Congress did not have the power 
under the Fourteenth Amendment to enact 
RFRA in light o f the Court’s earlier S m ith  deci-



_  . .  .. _________

sion . But she observed that the Flores decision  
“is prem ised on  the assum ption  that S m ith  cor­
rectly interprets the Free Exercise C lause.”1* 
Justice O ’C on nor then stated that “this is an 
assum ption  that I do  n ot accept.”17 She co n tin ­
ued, exp lain ing that the Free Exercise C lause “is 
best understood  as an affirm ative guarantee o f  
the right to participate in religious practices and  
con d u ct w ithout im perm issib le governm ental 
interference, even w hen such conduct conflicts  
w ith  a neutral, generally applicable law.”"

In h is Flores d issent, Justice Souter had  
“serious d oubts about the precedential value o f  
the S m ith  rule and its entitlem ent to adhcr-

S. s h e l t e r  w h e n

\ o f  r e l i g i o n .

cnce."'’ H e stated he was “not now  prepared to  
jo in  Justice O ’C onnor in rejecting it [Smt'r/i] or  
the m ajority in assum ing it to be correct.”7" But 
he called for “a full adversarial consideration” o f  
the issue. Justice Souter stated that “this case 
shou ld  be set dow n  for reargum ent perm itting  
plenary exam ination  o f  the issue.”71

T he Flores case contin ues to generate m uch  
heat. Professors Eisgruber and Sager argued  
that RFRA was “practically unworkable" and  
that in  Tlores the C ourt “was renouncing a c o n ­
gressional v ision  o f  religious liberty that w as at 
radical odds w ith  its ow n.”77 In contrast, O liver 
T hom as, special counsel for religious and civil 
liberties o f  the N ational C ouncil o f  C hurches, 
com pared Flores w ith the century-old  D retl Scott 

decision , saying the “decision  . . .  is a blow  not 
on ly  to the sovereignly o f  the Congress but to 
the A m erican peop le as well.” 77

In June o f  this year federal legislation was 
introduced to reinstate the com pelling  state 
interest/least restrictive alternative lest as part o f  
federal law  applicable not on ly  to the federal 
governm ent but also to  state and local govern­
m ents. But the new  legislation , called the  
R eligious Liberty Protection Act, is lim ited  to  
situ ations that involve or affect interstate c o m ­
m erce, w hen the burdensom e state program  is a 
recipient o f  federal funds, and  w hen the accom ­

m od ation  is a im ed  at avoid ing religious d is­
crim ination . N or is it w ithou t detractors (see  
pp. 10-14). Besides this law, a broad-based  
coalition  o f  religious organizations is currently  
ask ing sta te  leg isla tu res to  pass leg is la tio n  
requiring the application  o f  the Shcrbert/Yoder 

test in each state.77
T he bottom  line in this free exercise m ess is 

that though  the Shcrbert/Yoder test w as hardly  
perfect, it did provide so m e level o f  jud icia l p ro­
tection  for the free exercise o f  religion. After 
S m ith  and n ow  Boernc, that protection , w ith  
rare exceptions, is all but gone. Even w orse, 
am on g  m any scholars w h o  op p ose  the jurispru­
dence beh ind  Sm ith, and w ho see a need  for  
greater free exercise protection , m uch  disagree­
m en t exists on  the best w ay to reinstate these  
protections.

So for n ow , A m erican s are w ith o u t sh e l­
ter w h en  it co m es to  free exercise  o f  re lig io n . 
A sad state o f  affairs, esp ec ia lly  for a n a tio n  
that v iew s the free exercise  o f  re lig io n  as o n e  
o f  th e  m o st basic  o f  all h u m a n  r igh ts , to be  
p ro tec ted . ( 3
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l i b e r t y  A f t e r  C i t y  o f  D o e r  tie »•. F l o r e t , 1997 Sup. Ct. Hcv. 79,83.

’’Clarence Page, "Keeping the Faith: Religious Freedom Act 
Could Turn Into Worthy Amendment Scheme," Chicago 
T r i b u n e , July 2,1997, p 19.

"See L i b e r t y , July/August 1998, p. 8.
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I magine living in a quiet residential 
neighborhood when a nearby home­
owner (call her Mrs. Campbell) starts 

running a soup kitchen from her garage. Some 
neighbors object, fearful that the soup kitchen 
will increase traffic and attract “undesirables” 
to the area. They persuade town officials to 
enforce their zoning ordinance and stop Mrs. 
Campbell.

Mrs. Campbell sues, seeking to cxemi : her 
charitable project from the zoning ordinance. 
At the hearing the judge says, “Now, Mrs. 
Campbell, I need to know whether you are run­
ning this soup kitchen because of your religious 
beliefs. If you are, then I’ll permit you to go 
ahead. If you’re not, I won't.”

Surely the judge’s question is an affront to 
religious liberty. Perhaps one can sympathize 
with Mrs. Campbell, and believe that charitable 
endeavors ought to enjoy special exemptions 
from zoning laws. O r perhaps one sympathizes 
with the unhappy neighbors, and believes that 
Mrs. Campbell ought to move her otherwise 
laudable project to a more suitable location. 
But either way her right to do good works and 
her right to use her property as she wishes ought 
not to depend upon her religious beliefs.

Consider the bizarre and uncomfortable 
"questions that would arise in the colloquy 
between the judge and Mrs. Campbell. Suppose 
Mrs. Campbell has long felt it intolerable for peo­
ple to go hungry as a matter o f simple justice, but 
also felt that her religion counsels that people 
should aid the needy. Does it matter whether she 
hnr more than one reason for doing good works? 
Or suppose, while Mrs. Campbell’s faith requires 
her to care for the needy, it recognizes that there 
are many forms such care can take. O r suppose 
that within her faith charitable acts are regarded 
as good but not requisite for leading a religious 
life. Does it matter just how specific and how 
demanding Mrs. Campbell’s religion is? Docs it 
matter whether Mrs. Campbell attends regular 
church services? Would she be religious in the

right way if she were moved to a life of good 
works by what she called “Christian ethics,” even 
if she had little or no interest in Christian theol­
ogy? And suppose Mrs. Campbell shared respon­
sibility for the soup kitchen with her husband, an 
avowed secular humanist. Would the kitchen be 
legally permissible on days that she ran it, but not 
on days when he alone was present?

Is it preposterous to imagine—in a nation 
that loves liberty and especially prizes freedom of 
belief—that Mrs. Campbell could be called to 
account for her beliefs and commitments in this 
way? No. In fact, it has become fashionable for 
the government to make rights contingent on reli­
gious belief in just this manner, and thus to 
require judges to act like the judge in Mrs. 
Campbell’s case. The paradigmatic example of 
this is the Religious Freedom Restoration Act 
(RFRA).1 As its name indicates, RFRA was enacted 
in the service of religious liberty. Yet it was a mis­
guided attempt to achieve a laudable purpose.

Under RFRA some churches were able to 
due!: zoning laws and operate soup kitchens in 
residential neighborhoods when everyone else 
was prohibited from the same/ Some bankrupt 
religious debtors were able to circumvent bank­
ruptcy laws and make charitable contributions 
when all other debtors were prevented from 
doing so.’ Some religious landlords claimed that 
they should be able to defy civil rights laws that 
prohibited everyone else from discriminating 
against unwed couples.* It was even the case that 
some religious men who flouted child-support 
obligations were excused from contempt sanc­
tions imposed upon other “deadbeat dads."'

In CityofBoerncv. Flores* the Supreme Court 
held that RFRA was unconstitutional, at least 
insofar as it purported to constrain state and 
local governments. But the era of RFRA has not
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necessarily passed. RFRA itse lf m ay continue to 
apply to federal leg islation  like the bankruptcy  
laws, since Flores focused  011 C ongress’s pow er  
to ap p ly  the act to  state and  loca l laws. 
M eanw hile, m any states are considering statutes 
patterned u p on  RFRA, and  so m e m em bers o f  
C ongress are considerin g  legislation  that w ould  
reproduce the effects o f  RFRA but w ould  try to  
circum vent Flores.

W hat exp la in s RFRA’s popularity? Its 
defenders p o in t o u t that laws that are neutral 
on  their face can nevertheless im pair the ability  
o f  religious believers to  practice their faith. 
That is true, and  it’s a problem  o f  great concern. 
RFRA’s supporters accordingly believe that this 
leaves A m ericans in  a kind o f  Free Exercise 
dilem m a. Special privileges to  d isobey  other­
w ise valid and reasonable laws, reserved for the 
truly religious a lone, m ay be awkward— but 
such privileges are the on ly  way to  accom m o­
date the need s o f  religious believers.

T here is, however, a better way to prom ote  
a strong version o f  free exercise. First, judges 
and legislators sh ou ld  take a generous v iew  o f  
personal liberty, n o t just for religious believers, 
but for all peop le. Second , w hen  the govern­
m ent carves ou t special exceptions for the ben ­
efit o f  secular interests, it shou ld  be required to  
d o  the sam e for com parable religious interests. 
A nd finally, w h en  the governm ent im poses  
broad, generally applicable restrictions on  co n ­
duct, it shou ld  sh ow  the sam e sensitivity to 
m in ority  religious interests that it show s to  
m ainstream  relig ious and secular interests.

Start w ith the idea that the C onstitution  
should  b e  u n d erstooo  to  guarantee a generous 
share o f  liberty for all peop le. It’s easy to sec  
how  that liberty w ill benefit religious believers. 
For exam p le , in  the fam ou s case o f  West 

V irg in ia  v. B arnette,’ so m e  sch oo lch ild ren  
refused to com p ly  w ith  a state law requiring 
them  to  salute the flag. T hey had religious 
grounds for their choice: they were Jehovah’s 
W itnesses, and their faith forbade them  from  
hon orin g  any graven im age. T he Suprem e 
C ourt upheld the children's right to  opt out o f  
the flag salute cerem ony, but it d id  so  w ithout 
creating  any sp ecia l p riv ilege  for relig iou s  
believers. T he C ourt declared that the state 
sim ply had n o  pow er to  com pel anybody to  
salute the flag.

As a second exam ple, consider on e o f  the 
m ore appealing claim s that arose under RFRA, 
O rthodox Jews have sought relief from zoning  
decisions that prohibited them  from using their

hom es as shteeblcs— that is, from  using them  for 
sm all regular w orship services. O rthodox Jews 
should  have the right to  conduct such services. 
T hey should have it, though, not as the result o f  
any special privilege unique to religious believers, 
but because the C onstitution  protects the right o f  
all people to invite friends, acquaintances, and  
neighbors to gather w ith  them  in their h om es for 
peaceful purposes. O ne m ight even construe this 
right broadly en o u g h  to en com p ass M rs. 
Cam pbell and her soup  kitchen (and, o f  course, 
i f  Mrs. C am pbell enjoys such a right, so  too  
should  any church operating in  a residential 
neighborhood).

H om e schooling  provides a third illustra­
tion . Religious parents m ay have special reasons 
for w ishing to educate their children at hom e. 
T hey may, for exam ple, want to protect their 
children from in f lu e n c s  that m ight dam age 
their faith. Or they m ay think it desirable to 
provide a pervasively religious learning experi­
ence o f  a kind that is, in  their judgm ent, not 
available from any sch oo l in their area. Such 
parents should  have the right to  school their 
children at hom e. But it should  be recognized  
that their religious interests are a specific version  
o f  a m ore w idely shared interest— the interest^ 
that all parents have in  providing the best p oss i­
ble education and upbringing for their children. 
A nd the constitutional right protecting them  
sh ou ld  be equally broad: it should  respect the  
autonom y o f  all parents, not m erely those w ho  
have religious m otives for their decision .

C onsider n ow  the secon d  prong o f  this 
approach to religious liberty, w hich dem ands  
that governm ent n ot turn a blind  eye to  reli­
g iou s interests w hen  it crafts exem p tion s for 
secular ones. A recent First A m endm ent case 
from  Newark, N ew  Jersey, nicely illustrates the 
poin t. Newark’s po lice  departm ent requii s 
that its officers be clean-shaven. Two Islam ic  
policem en sought an exem ption  011 religious  
grounds; their faith required that they wear 
beards. T he po lice  departm ent refused to  relax 
its rule, but a federal d istrict court granted  
relief. T he court po inted  ou t the police depart­
m ent m ade an exception  for police  officers w ith  
sensitive skin, w ho w ou ld  suffer a rash if  forced  
to shave. Since th e  departm ent was w illin g  to 
accom m odate the special interests o f  officers 
susceptible to  skin rashes, it was obliged  to be 
equally receptive to  the religious interests o f  the  
Islamic officers.'

So far these recom m en d ation s have been  
quite consistent w ith  the Suprem e C ourt’s cur-



rent reading o f  the Free Exercise C lause. T he  
third su ggestion  m akes a departure from  the 
C ourt’s free exercise d octrine. In D epa rtm ent 

o f  E m p loym e n t Services v. Smith,'1 the C ourt 
addressed  a cla im  from  practition ers o f  a 
N ative A m erican religion w h o  sou gh t exem p ­
tion  from  an O regon law. T he N ative A m erican  
faith involved the ritual con su m p tion  o f  pey­
ote. O regon law  prohibited  the possession  or  
use o f  peyote.

In S m ith  the Suprem e C ourt d istinguished  
sharply betw een laws such as N ew ark’s police  
departm ent regulation, w hich  included  excep­
tions, and laws such as the O regon peyote regu­
lation, w hich did  not. T he C ourt announced  a 
broad per se rule to deal w ith  any exem ption

the practices o f  m inority religious believers. Just 
as Newark m ade special exceptions to benefit 
those with special health problem s but not those  
w ith  special religious needs, Oregon's controlled  
substance laws included exceptions for the b en e­
fit o f  mainstream faiths but not m inority  ones.

T hough it’s possib le to offer good  reasons 
that peyote and alcohol shou ld  be treated d iffer­
ently, the basic p o in t is clecr: neutral and gener­
ally applicable laws m ay reflect a failure by the  
governm ent to show  equal regard for m inority  
religious interests. Insofar as the C ourt in S m ith  

was insensitive to the problem , its free exercise 
doctrine is unsatisfactory.

RFRA v i s  passed in  reaction to Sm ith, and  
the m ost generous w ay to v iew  the statute fs as

The justices did nnt want the impossible 
task of deciding which religious people 

deserved what privileges....
claim  directed at laws such as Oregon's: “T he  
right o f  free exercise does n ot relieve an in d i­
vidual o f  the ob ligation  to  com ply  w ith  a valid  
and neutral law o f  gener.u applicability on  the 
ground that the law proscribes (or prescribes) 
con d u ct that his religion prescribes (or p ro­
scribes).”10

T he justices did n ot want the im possib le  
task o f  d ec id in g  w h ich  re lig iou s p eo p le  
deserved what privileges in cases about zon in g , 
bankruptcy, ed u ca tio n , an d  v irtually  every  
other im aginable topic o f  legal regulation. T he  
C ourt’s unease is understandable. But it does  
not justify a stark d istinction  betw een laws that 
include exceptions and laws that d o  not.

For exam ple, the O regon law against peyote  
con su m p tion  m ay have looked like a clean, 
bright-line rule w ith no  exceptions. Suppose, 
though, on e  steps back and looks at the law in its 
larger context. O regon had a host o f  laws d eal­
ing with drug abuse. A m ong these was a law  
perm itting counties to  prohibit alcohol c o n ­
sum ption . That law, however, contained  an  
interesting provision: it required dry counties to  
m ake exceptions for the benefit o f  religious 
faiths (notably, C hristian faiths) that use alcohol 
in religious rituals. Thus O regon’s laws m ay  
have reflected a failure to sh ow  equal regard for

an effort to cure th e  insensitivity o f  the S m ith  

decision  toward the requirem ent o f  equal regard 
for the needs o f  all citizens, including m em bers 
o f  m inority  religious faiths. So understood, the  
goal o f  RFRA was im partiality, not special priv­
ilege. But so  understood, RFRA was d o o m ed  
from  the outset. It incorporated the toughest 
test know n to constitu tional law, "the c o m ­
pelling state interest test.” To defeat an exem p ­
tion  claim , the governm ent had to sh ow  either  
that its law im posed  no  “substantial burden” o n  
religious practices, or that it had a “com p ellin g  
interest” to justify the burden. In the law ’s eyes, 
few  interests count as “com pelling." As a result, 
whatever RFRA was a im ing at, it produced a 
stark, inequitable privilege available on ly  to  
those w h o  were religious, and religious in  the 
right way.

T h is claim  is n ot m ere conjectu re  or  aca ­
d em ic  argum ent. In o n e  area after an o th er  
courts found  that RFRA d em anded  that so m e  
relig ious p ersons be excused  from  o b e y in g  
reasonable and  cvcn han ded  law s, w h ile  secu lar  
p erson s w h o  w ere o th erw ise  in exactly  the  
sam e p o sitio n  and relig ious person s w h o  w ere  
actin g  o n  the basis o f  secular m o tiv es— h o w ­
ever lofty  and altru istic  their m otives m igh t 
be— were required to  o b ey  th ose  law s.
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RFRA’s defects were not merely the product 
o f  clum sy legislative drafting. T hey em anated  
from  a profoundly  m istaken view  o f  w hat it 
m eans to  be "strong on  free exercise.” That v iew  
supp oses that religious exercise is free on ly  if  
religious conduct is presum ptively and uniquely  
im m u n e from any form  o f  governm ent regula­
tion— and h ence on ly  if  religious believers arc 
presum ptively entitled  to special exem ptions  
not available to  others.

Professor M ichael M cC onnell, an exponent 
o f  this idea, says that constitutional law should  
aspire to m atch a “hypothetical world in w hich  
individuals m ake decisions on the basis o f  their 
ow n religious conscience, w ithout the influence  
o f  govern m en t.”" G overnm ent sh ou ld , o f  
course, stay ou t o f  church affairs, and it should  
not m anipulate people’s religious beliefs. But 
govcrnm ep .in ,;ot help having an enorm ous  
influence on m e activities o f  churches and reli­
g ious individuals, just as it has an enorm ou s  
im pact on  all groups and individuals w ithin any  
m odern society. G overnm ent provides the secu ­
rity, resources, and  stability w ithout w hich reli­
g iou s faith and activity w ould  be resoundingly  
difficult, if not im possible, to pursue. It in cu l­
cates and enforces principles o f  m orality— such  
as, for exam ple, the principle that persons enjoy  
equal status regardless o f  their ’■ace, faith, or sex, 
or the principle that speech snould be free—  
w hich arc m ore congenial to som e religions than 
others. A nd it doles out ow nership rights w ith ­
out w hich  it w ould be im possible even to co n ­
cep tu a lize  q u estion s abou t w hether M rs. 
Cam pbell can use her house to run a soup  
kitchen, w hether for religious reasons or any  
other reason.

C hurches and  relig ious individuals live  
w ith in  a society  perm eated by law. T hey cannot 
help benefiting  from  the existence o f  the legal 
regim e that surrounds them ; indeed, it w ould  
be deep ly  unjust to deny them  any o f  the b ene­
fits that are available to  everyone else. So too, 
churches and religious individuals m ust respect 
the boundaries set by reasonable, even ,landed  
rules that everyone else is required to obey. 
That is the inevitable price that accom panies  
the benefits o f  the rule o f  law. Any law drafted  
in service o f  a con cep tion  o f  free exercise that 
fails to accept this sim ple proposition  is likely to 
d o  far m ore harm  than good  to religious b eliev ­
ers and to religious liberty itself.

RFRA is a case in po in t. Far from  reducing  
the im pact o f  governm ent upon  religion, RFRA 
overtly m anipulated religious belief. Im agine

14 i i n r m r  N O v t MO f n / o t c t MD t n  i »»i i

Mrs. C am pbell’s  reaction w hen she learned, 
from  the judge or  her lawyer, that the fate o f  her 
s c i ’p  k itch en  d ep en d ed  up on  w h eth er  her 
ootives were religious and religious in just the 

right sort o f  way. She w ould  have an obvious  
incentive not ju st to  characterize her m otives in 
the m ost favorable way but to reconceivc them  
in order to justify her characterization o f  them . 
T here is som eth in g  deep ly  insid ious about a law 
that p u ts w ell-m otivated  persons in the position  
o f  g iv ing  skew ed w itness to  their ow n beliefs, 
under penalty o f  denying them  the license to 
pursue th ose beliefs.

RFRA’s dem ise has sparked a new  round o f  
leg isla tive  activ ity , in c lu d in g  the so -ca lled  
R eligious Liberty Protection Act. Unfortunately, 
this bill, like nearly all the statutes now  percolat­
ing in  C ongress and in the legislatures o f  m any  
states, repeats RFRA’s central error: they invoke 
the “com p ellin g  state interest” test. That is a 
great m isfortune. R eligious liberty is a laudable 
legislative concern , but it can be furthered only  
by legislation  that expands the liberties available 
to everybody, or legislation  that seeks to ensure 
that all interests (relig ious and secular, m a in ­
stream  and  m inority) are treated im partially. 
U ntil legislators arc ready to leave the m istakes 
o f  RFRA behind them , the legislation they pro 
d u ce will be ill conceived, counterproductive, 
and u n constitu tional. 1 3

FOOTNOTES

•42 U.S.C. §§ 2000hb (1991).

‘ W e s t e r n  P r e s b y t e r i a n  C h u r c h »: H o a r d  o f  Z o n i n g  A d j u s t m e n t  

o f  D . C . ,  8 6 2  F. Supp. 538 (D.D.C, 1994); S t u a r t  C i r c l e  P a r i s h  

k  H o a r d  o f  Z o n i n g  A p p e a l s  o f  R i c h m o n d , 946 F. Supp. 538 
(E.D.V.1 1996).

'See, eg., I n  r e  Y o u n g , 82 F. 3d 1047 (8th Cir. 1996), vacated 
and remanded, 117 S. Ct. 2502 (1997). reinstated. 1998 U.S. 
App. LEXIS 7348 (8th Cir. 1998).

‘In S m i t h  v. P a i r  E m p l o y m e n t  a n d  H o u s i n g  C o m m i s s i o n , 12 
Cat. 4th 1143, 913 P. 2d 909 (Cal. 1996). the California 
Supreme Court rejected this claim by a 4-3 vote; an inter­
mediate appellate court had granted the claim.

' H u n t  v. H u n t , 162 Vt. 423,648 A. 2d 843 (1994).

‘117 S. Ct. 2157 (1997). 

’319 U.S. 624 (1943).

'F r a t e r n a l  O r d e r  o f  P o l i c t v .  C i t y  o f  N e w a r k , No. 97-2672 (I). N.I., 
July 29, 1997) (unpublished decision). The N e w a r k  case is 
remarkably .similar to a hypothetical discussed in Christopher 
L Eisgruher and Lawrence G. Sager, V i e  V u l n e r a b il i t y  o f  

C o n s c i e n c e :  V i e  C o n s t i t u t i o n a l  lla sis f i r  P r o t e c t in g  R e l ig i o n s  

C o n d u c t , 61 U .  C h i .  L  R e s ’. 1245,1264-65 (1994).

'494 U.S. 872(1990),

'*494 U.S. 879 (internal quotation marks omitted).

"Michael W. McConnell, ‘’Religious Freedom at a 
Crossroads." U n i v e r s i t y  o f  C h i c a g o  L a w  R e v i e w  59 (1992); 
115.169.

TT------ r- —  ■-» pare :----— ■ • — -t t — ;—

   _



n th e  w a k e  o f  th e  U .S . S u p rem e  
C o u r t ’s in v a l id a t io n  o f  R F R A , 
C o n g ress  is c o n s id e r in g  leg is la tio n  

(T h e  R elig ious L iberty P rotection  A ct) that 
w ou ld  o n ce  again  en ab le re lig ious believers  

and  in stitu tio n s  to  ch a llen ge, in cou rt, g o v ­
ern m en t in terferen ce w ith  re lig iou s practice. 
U n d er  th is  b i l l ,  b e lie v e r s  c o u ld  o b ta in  

exem p tion s, or accom m od ation s , if  the g o v ­
ern m en t lacks a su ffic ien tly  strong justification  
(a “com p ellin g  state in terest”) for h in d erin g  
relig iou s p ractices that con flic t w ith  th e  law. 
T h is  has b een  th e  p r in c ip a l free exercise  
ju risp ru d en ce for th e  latter h a lf o f  the tw e n ti­
eth  century.

Som e people, however, oppose the principle  
behind the bill, w hich  they believe is u n con sti­
tu tion al. W hat are their argum ents— and w hy  

are they wrong?
To begin, until 1990 the Supreme 

Court had interpreted the Free Exercise 
Clause o f  the First A m endm ent o f  the 

U nited States C onstitution as protecting the 
free exercise o f  religion from governm ental 

burden, subject to  the “com pelling state inter­
est” test. A new  conservative m ajority on  the 

Court, however, overruled prior decisions and  
held that the Free Exercise Clause provides no  

shield against “neutral laws o f  general applic­
ability," no  m atter how  severely they may  
trench upon religious freedom. Additional

M i c h a e l  M c C o n n e l l  i s  a  p r e s i d e n t i a l  p r o f e s s o r  

a t  t h e  U n i v e r s i t y  o f  U t a h  C o l l e g e  o f  L a w .
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protection  for relig ious freedom , the C ourt 
held, is left to the political process.

By o v erw h elm in g  b ipartisan  m ajorities, 
C ongress responded in 1993 w ith  legislation  
under its pow er to “enforce” the provisions o f  
the F ourteenth A m endm ent (includ ing  the Bill 
o f  R ights). But the Suprem e C ourt held last 
year that C ongress’s Fourteenth A m end m ent 
en forcem ent pow er d oes n ot go  so  far. In 
response, C ongress is considering m ore m odest 
legislation  that w ould  accom plish  m uch the 
sam e objective.

T he problem  arises from  the fact that few  
in fr in gem en ts on  re lig ious freedom  in th is  
cou n try  result from  deliberate b igotry or perse-

so m e or all clergy p osition s to  m en  cou ld  be 
forced to hire fem ale priests or m in isters. In a 
case in San Francisco, w hich prohib its d iscr im ­
ination  on  the basis o f  sexual o r ien ta tion , a 
church w ould  have been  forced to hire an  
o p en ly  gay organist, contrary to its m oral 
teaching. In M aryland officials tried to force a 
C atholic hospital to provide train ing in abor­
tion s. A  Presbyterian church in W ashington,
D .C., had to go  to court w hen  zon in g  a d m in is­
trators ruled that churches can n ot perform  
their age-o ld  function  o f  feeding the p o o r  if  
located  in residential n eigh b orh ood s. B ecause 
o f  religious dietary restrictions, M uslim  and  
Jewish prisoners require special food; H indu

IfEisgruber and Sager are correct,  then < 

tutional to recognize a priest-penitent privilege ii 
without also recognizing privileges for new

cu tion , but occu r rather w hen th oughtless leg ­
islators and zealous bureaucrats insist on  apply­
in g  restr ic tio n s  across the board , w ith o u t  
regard to their special conseq uences for reli­
g io u s practice.

For instance, alm ost all citizens can be 
required to give evidence in court i f  they have 
in form ation  relating to  a crim inal act. But if  
app lied  w ith ou t excep tion , this requirem ent 
m eans that in form ation  a R om an C atholic  
priest ob ta in s in  th e  con fession a l m ust be  
divu lged  in a court, a m ove that w ould  destroy  
the con fid en tia lity  o f  a sacram ent considered  
h oly  by the church. Since the first cases began, 
in the early 1800s, courts have uniform ly recog­
nized that the free exercise o f  religion requires 
an excep tion — the “p riest-pen iten t” privilege—  
from  the otherw ise generally applicable require­
m ent to testify.

A nother exam ple involved a Seventh-day  
A dventist d en ied  u n em ploym ent com pensation  
b en efits  b eca u se  sh e  refused to w ork  on  
Saturday. W ithout an exception , based on  reli­
g io u s belief, for refusing oth erw ise  su itab le  
w ork, citizens w h o  observe the Sabbath w ould  
be forced to ch o o se  betw een forfeiting benefits 
or vio latin g  their faith.

A bsent ex cep tio n s , ch u rches that lim it

girls som etim es need special gym  un iform s in  
school; and churches o f  every d en om in ation  
need exceptions from  em p loym en t d iscr im in a­
tion  laws to be able to hire clergy o f  their ow n  
religious faith.

In m any cases religious freedom  claim s can  
be protected by appealing to legislatures or other  
political bodies. But as the Suprem e C ourt can ­
d id ly adm itted, sm all and unpopular churches 
will be at a “relative disadvantage" i f  their rights 
are dependent on  the political process. For this 
reason Congress is attc npting to establish a pro­
cedure w herein every person or in stitu tion  
w hose religious freedom  is threatened by “n eu ­
tral and generally applicable” laws can go to 
court, and the governm ent will bear the burden  
o f  show ing that the im position  on  religious 
exercise is necessary to a “com pelling" (m eaning  
genuinely im portant) governm ental interest.

O f  course, the “com pelling  state interest"  
standard d oesn ’t guarantee victory. B ecause the 
exercise o f  religion involves cond uct, and  c o n ­
duct often affects other people, the governm ent 
w ill frequently have a legitim ate right to  inter­
fere. Religious m otivation  d oesn ’t justify child  
sacrifice, stealing, or refusal to pay taxes. But 
persons o f  all religions— sm all as w ell as large, 
unfam iliar as well as m ainstream — w ill have an
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equal chance to protect their rights before an 
im partial tribunal. T his process, in turn, w ill 
m ake it far m ore likely that governm ent officials 
w ill be w illing  to w ork ou t reasonable accom ­
m od ation s w ith ou t the need  to go to court.

T h is  p r o te c t io n  is w h at th e  p ro p o sed  
R elig ious L iberty P rotection  Act is su p p osed  to 
reinstate. T he bill en joys w idespread su p ­
p ort— from  the ACI.U  to the Southern Baptist 
C on ven tion .

In testim ony before the H ouse and Senate 
Judiciary C om m ittees, how ever, several co n sti­
tutional law  professors have asserted that under 
E stablishm ent C lause jurisprudence it is u n co n ­
stitutional for C ongress to protect the rights o f

would be unconsti- 
"he law of evidence 
mper reporters.

religious con v iction  unless Congress extends  
sim ilar p rotections to nonreligious conviction . 
Professors C hris E isgruber and Larry Sager, for 
exam p le , testified  that it v io la tes the  
E stablishm ent C lause for the governm ent to  
favor religious co m m itm en ts over “other deep  
concert's in d  interests o f  m em bers o f  our so c i­
ety,” st .h  as “political," “professional,” “artistic 
or creative,” and “fam ily" com m itm ents.

If Eisgruber and  Sager are correct, then  it 
w o u ld  be u n c o n st itu t io n a l to reco g n ize  a 
priest-p en iten t priv ilege in the law o f  evidence  
w ith ou t a lso recogn iz in g  privileges for n ew sp a­
per reporters. It w ou ld  m ean that it is u n co n ­
stitu tion al to  excuse Sabbatarians from  u n em ­
p loym en t co m p en sa tio n  requirem ents (such  as 
w illin gn ess to w ork on  Saturday) unless w e also  
excu se w orkers w h o  w ish to spend tim e w ith  
their fam ilies. It w ou ld  m ean  that prison s can ­
n ot provide kosher or hallel m eals unless they  
su p p ly  special d ie ts  to  those w h o  w ish  to 
engage in politica l boycotts o f  certain foods.
D ry cou n ties  cou ld  not perm it the serving o f  
sacram ental w in e  w ith ou t also a llow ing  a lco ­
h o lic  beverages for "artistic" purposes. If the 
Equal E m p loym ent O pportun ity  C om m ission  
allow s churches free rein to cliuose their priests 
and  m in isters on  relig ious grounds, w ith out

governm ental interference under the d iscrim i­
nation  laws, then it m u st sim ilarly exem pt 
labor u n ion s and secular charities from  the d is­
crim ination  laws.

If these results sou n d  ou tland ish , it is 
because the constitu tional argum ent is o u t­
lan d ish . T he First A m en d m en t states: 
"Congress shall m ake n o  law respecting an 
establishm ent o f  religion, or prohibiting the 
free exercise thereof.” W hatever protection the 
Free Exercise C lause provides, that protection is 
applicable on ly  to  “religion,” and n ot to m oral, 
political, professional, artistic or creative, or 
fam ily com m itm ents. “Religion" is singled cu t  
for special treatm ent. If professors Eisgruber 
and  Sager w ere correct that the First 
A m endm ent forbids “sin glin g  o u t” the exercise 
o f  religion for special protections that arc not 
given to  “the other deep  concerns and interests 
o f  m em bers o f  our society,” then the First 
A m endm ent violates itself.

T he decision  to single ou t religion— to 
treat religion differently from  “other deep co n ­
cern s and interests"— was deliberate. T he  
fra ners considered a num ber o f  different for­
m ulations o f  w hat is n ow  the First A m endm ent, 
som e o f  w hich protected the “free exercise o f  
religion," and so m e o f  w hich protected the 
“rights o f  conscience.” Indeed, at o n e  p oin t the 
H ouse o f  Representatives adopted  a version that 
w ould  have protected both: “Congress shall 
m ake n o  law establish ing religion, or prohibit­
ing the free exercise thereof, nor shall the rights 
o f  conscience be infringed.”

In d ictionaries o f  the day the word “co n ­
science" applied to secular as well as religious 
m oral judgm ents. Sam uel Johnson’s great d ic­
tionary defined “con scien ce” as "[the) k now l­
edge or  faculty by w hich w e jud ge o f  the g o o d ­
ness or w ick ed n ess o f  ourselves.” N oah  
W ebster’s first d ictionary defined it as “the fac­
ulty that decides on  the right or w rong o f  
action s in regard to o n e’s self." Had the framers 
adopted  the “liberty o f  conscience" form ula, the 
First A m en dm en t w ould  have com e closer to 
resembling the Eisgruber-Sager First A m endm ent. 
(It w ould  still have been narrower. “C onscience” 
does not apply to all "deep concerns and inter­
ests," but on ly  those rooted  in the distinction  
betw een right and w rong.)

But the First C ongress rejected the "con­
science" language in favor o f  the free exercise o f  
“religion," m aking dear that the protections o f  
the am endm ent were applicable to religious 
co m m itm en ts  only. That d id  not prevent
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Congress or the state legislatures from protecting 

other forms of conscience as appropriate, but the 

Constitution itself gives “religion" special protec­

tion. James Madison explained the reason:

“The religion then of every man must be left 

to the conviction and conscience of every man; 

and it is the right of every man to exercise it as 

these may dictate. The right is in its nature an 

unalienable right. ... It is unalienable also 

because what is here a right towards men is a duty 

towards the Creator. It is the duty of every man to 

render to the Creator such homage and such only 

as he believes to be acceptable to him. This duty is 

precedent, both in order of time and in degree of 

obligation, to the claims of civil society.”

This did not— and could not— mean that 

religious believers are exempt from law. But it 

did mean, in Madison’s words, that a liberal state 

should make generous provision for the freedom 

of religion “in every case where it does not tres­

pass on private rights or the public peace."

It was common for the 13 original states, 

even before passage of the First Amendment, to 

exempt believers from obligations known to be 

inconsistent with their religious convictions. 

The most common forms of accommodation 

had to do with military service, oath taking, 

and mandatory tithing. Even in the most des­

perate hours of the American Revolution, when 

the fate of the nation depended on its supply of

young soldiers, the Continental Congress 

exempted religious pacifists (such as Quakers 

and Anabaptists) from military service, while 

calling upon them to serve the nation in ways 

“consistent with their religious principles." As 

George Washington wrote to the Quakers, “in 

my opinion the conscientious scruples of all 

men should be treated with great delicacy and 

tenderness: and it is my wish and desire, that 

the laws may always be as extensively accom­

modated to them, as a due regard for the pro­

tection and essential interests of the nation 

may justify and permit.”

The modern Supreme Court has continued 

this tradition of religious accommodation. 

Although in recent years the Court has held that 

the First Amendment docs not create a legal 
right to religious accommodation, it has consis­
tently encouraged legislatures to do so—  

whether or not other nonreligious concerns and 

interests are similarly protected. In an impor­

tant decision called Corporation of Presiding 
Bishop v. Amos, the Court unanimously upheld 
a federal statute exempting religious organiza­

tions from the religious nondiscrimination 

requirements of the Civil Rights Act. According 

to the Court, “it is a permissible legislative pur­

pose to alleviate significant governmental 

interference with the ability of religious organi­

zations to define and carry out their religious

i l
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m issions." Specifically rejecting the constitu ­
tional argum ent now  m ade against the Religious 
Liberty Protection Act, the Court stated that 
“w here, as here, governm ent acts w ith the prop­
er purp ose o f  lifting a regulation that burdens 
the exercise o f  religion, we see no  reason to 
require that the exem ption  com e packaged with  
benefits to secular entities.”

In the face o f  this clear evidence from co n ­
stitutional text, history, and precedent, o p p o ­
nents o f  the Religious Liberty Protection Act 
nonetheless claim  that it is “unfair” to protect 
religious liberty w ithout protecting other co n ­
cerns. A nd o f  course, there are som e specific 
cases w here it w o u ld  seem  unfair— usually  
because there is a strong constitutional tradition  
for protection  independent o f  religious m otiva­
tion . M ost w ould agree, for exam ple, that par­
ents shou ld  have a right to h om e-sch oo l their 
children, w hether for religious reasons or not. 
T hat is because m ost o f  us believe in a right o f  
parental control over education. Even m ost 
supporters o f  abortion rights w ould  agree that 
doctors should  not be forced to perform  abor­
tions, w hether their objection is religious or sec­
ular. This is because they believe that the status 
o f  the fetus is a m atter for individual judgm ent. 
But these exam ples should not be generalized  
in to  a rule requiring religious accom m odations  
o f  all sorts to  be extended to secular concerns. 
T he state should be able to protect the confiden­
tiality o f  com m unications m ade to a priest 01 

m inister w ithout having to extend the privilege 
to your next-door neighbor.

In its broad form , the claim  that religious 
com m itm en ts m ay not be given special protec­
tio n  overlook s the deep  log ic  o f  the First 
A m endm ent. T he religion clause o f  the First 
A m endm ent has tw o parts: the Free Exercise 
C lause, w hich  protects religious freedom , and  
the Establishm ent Clause, w hich prevents gov­
ern m en t support for religion. T hose w ho com ­
plain that the Free Exercise C lause singles out 
religion for special protection rarely note that 
the Establishm ent C lause also singles out reli­
g io n — this tim e, preventing religious institu ­
tion s and com m itm en ts from receiving govern­
m ental advocac, and support. T he tw o halves 
o f  the religion clause create a balance.

By the sam e token, religious concerns would  
be protected by the Religious Liberty Protection 
Act while artistic and creative concerns would not. 
But art can be subsidized through the National 
Endow m ent for the Arts. A National Endowm ent 
for Religion w ould— and should— be unconstitu­

tional. Religion is “singled ou t” in two ways— with 
respect to burdens urn/with respect to benefits.

That is the log ic  o f  the First A m en d m en t. 
T his log ic  cou ld  not be extended  to  all “o th er  
deep  con cern s and interests o f  m em bers o f  
ou r society.” C hurches w ould  be protected  by 
the R eligious L iberty P rotection  Act and en v i­
ronm entalist group s (for exam ple) w ou ld  n ot. 
But e n v iro n m en ta lis t  grou p s can  g o  to  
C ongress and ob ta in  passage o f  environ m en tal 
leg isla tion . C om parable laws p rom otin g  reli­
g io n  w o u ld  be flatly  u n c o n st itu t io n a l.  
Sim ilarly, pu b lic  sch oo ls  can— and d o — in cu l­
cate en v iro n m en ta l b e lie fs  and va lu es in  
sch o o lch ild ren , in w ays that w o u ld  be  
unth inkable for relig ious beliefs and values.

G overnm ent is free to pass legislation pro­
m oting  or disadvantaging m ost political, profes­
sional, or other interests in our society. That’s 
politics. But governm ent is not free to pass leg­
islation prom oting  or disadvantaging religion. 
As nearly as is possible, consistent w ith its n eu ­
tral and secular objectives, governm ent should  
leave decisions about w hether and h ow  to  prac­
tice religion to individuals and groups. T he  
governm ent should  neither induce nor penalize  
the practice o f  religion.

Critics o f  the Religious Liberty Protection  
Act w ould preserve the Establishment C lause  
lim its on  the pow er o f  governm ent to prom ote  
religion, w hile rejecting the Free Exercise C lause  
lim its on  the pow er o f  governm ent to burden  
religion. T his w ould  produce a lopsided, antire­
ligious constitutional regim e w holly unlike the 
b en evo len t neutrality  toward relig ion  en v i­
sioned  by the framers. From the beginn ing this 
nation has recognized that each person’s du ty  to 
G od is a m atter com m itted  to his or her ow n  
conscience. Religion is exem pt from the pow er  
o f  civil society  except w hen interference is n ec­
essary to protect “private rights or the public  
peace.” From the beginning, therefore, the states 
and the federal governm ent have found ways to 
accom m odate the free exercise o f  religion, in so ­
far as “the protection  and essential interests o f  
the nation  m ay justify  and perm it.” T he  
Religious Liberty Protection Act stands in this 
great tradition, protecting religious freedom  
from  governm ent im posed burdens unless the  
governm ent can show  those burdens serve a 
com p ellin g  interest. T he suggestion that protec­
tions for religious conscience can go  no further 
than protections for political or professional 
concerns is contrary to a constitutional under­
standing as o ld  as the nation itself. 0
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INTRODUCTION

The most pressing issue facing proponents o f Religious Freedom 
Restoration Acts (“RFRAs") when confronting legislators is their 
importance and necessity. Legislators want to know the problems 
RFRAs arc designed to remedy; they want to know o f particular 
horror stories they can claim to fix. However, one practical prob­
lem for advocates is that neither legislators nor the general public 
are overly sympathetic to the worst violations o f religious liberty, 
which tend to involve cither minority faiths o r religious practices
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that are feared , h a led , o r  b oth .
For in stan ce, ju s t b efore  sch ed u led  h earings >n d ie  Arizona Sen­

ate Judiciary C om m ittee , th e  A rizona R ep u b lic  ran a colum n co n ­
cern in g  an in m ate’s fifteen  year b atd e to ob ta in  kosher m eals.1 
T h e  article d erid ed  d ie  in m ate’s re lig iou s freed om  claim , and  
d o u b ted  that it was “kosher” for a rapist to d em an d  kosher food . It 
did  n o t m atter that the A rizona prisons rou d n cly  serve kosher food  
to th ose  w ho require i t  N o  o n e  asked w hy the prison establish­
m e n t was w illing to f ig h t for  fifteen  years to d en y  this prisoner ko­
sh er  m eals w hen  it provides them  rou d n cly  to od icrs. T h e dam age  
was d o n e . W h en  it co m es to  a convicted  ra p is t d ie  m edia knows 
n o  possib ility  o f  red em p tion  o r  forgiveness.

C on sciou s o f  this rapist story, w hile p rep aring  to testify before  
d ie  A rizona  S enate Judiciary C om m ittee , I tried to find the m ost 
a p p ea lin g  free exercise  exam p le  to  c ite . I d ec id ed  to show case d ie  
p rob lem  d iat m any Scvcnduday A dventist p u b lic  sch oo l students  
en co u n ter  w h en  they try to en ro ll in  a  b an d  class. T hey are typi­
cally told  that i f  they c a n n o t participate in  con certs on  Friday 
nights fo r  relig iou s reasons, d icy  m ig h t as w ell n o t  enroll, for  diey  
w ill receive a fa iling  grade. I argu ed  d ia l sch o o ls  sh ou ld  be m ore  
accom m od atin g , perm it relig ious stu d en ts to  participate in  band, 
and  ex cu se  them  from  d ie  occasion a l co n cer t d ia t m igh t conflict 
w idi re lig iou s ob ligations. Surely d ie  S enators w ou ld  b e solicitous  
o f  ou r  y ou d i, and  realize th e  n eed  to avoid  creatin g  a situation  in  
p u b lic  sch oo ls  that w ou ld  m ake so m e stu d en ts fee l like secon d  class 
citizen s becau se o f  their  faid i. Alas, this ex a m p le  fa iled  to heigh ten  
in terest and  the A rizona RFRA bill m et w ith stifl'op p osition .’ 

A n o d ic r  basic p rob lem  that advocates co n fro n t is that m any leg­
islators arc surprisingly ign oran t c o n cern in g  religious freedom . 
T h ey  have never heard o f  Employment D ivision  v. Smith' o r  City o f 

Boeme v. Flores.4 T h ey  labor u n d er  d ie  c o m m o n  m isp erception  d iat 
d ie  law p rotectin g  re lig ious freed om  w orks w ell and  d ocs n o t re­
qu ire legislative action . L egislators also labor u n d er  the m iscon ­
cep tio n  that state su p rem e courts arc m o re  w illing  to interpret

1 David Leibowilz, It Catering to a Rapist KoihaT AKIZ. RErutiUC, Fell 3,1999, al 01.
' The opposition was led by a Senator from Tucson, Arizona, who asserted that if any 

such problems arise in her district, she sees that they arc worked out. A Jewish mother 
testified about the ongoing problem of schools scheduling Held trips and other activities on 
the High Holy Days. This was met with the same tesponsc. Ironically, the Senator leading 
the opposition to the bill was herself, Jewish.

1 49< U.S. 872 (1990).
* 521 U.S, 507 (1997),
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state c o n s t i t u t i o n a l  p r o v i s i o n s  in a  m a n n e r  t h a t  p r o v i d e s  g r e a t e r  

re l i g i o u s  f r e e d o m  t h a n  s i m i l a r  p r o v i s i o n s  i n  t h e  U . S .  C o n s t i t u t i o n ,  

a s  t h e  S u p r e m e  C o u r t  h a s  s o  i n t e r p r e t e d .

A g a i n ,  t h e  A r i z o n a  S e n a t e  h e a r i n g s  o f f e r  a  fitting e x a m p l e .  T h e  

R F R A  bill fell i n t o  a  c o n s t i t u t i o n a l  c a t c h  t w e n t y - t w o  a s  S e n a t o r s  

a s s e r t e d  i n h e r e n t i y  c o n t r a d i c t o r y  r e a s o n s  f o r  o b j e c t i n g  to t h e  bill. 

S e n a t o r s  a r g u e d  b o t h  t h a t  d i e  A r i z o n a  C o n s t i t u t i o n  a l r e a d y  p r o ­

t e c t e d  a g a i n s t  facially n e u t r a l  l a w s  o f  g e n e r a l  applicability, a n d  t h a t  

a  state R F R A  m i g h t  o p e n  t h e  d o o r  t o  a  litigation e x p l o s i o n  s h o u l d  

t h e y  a d o p t  t h e  bill. U l t i m a t e l y ,  d i e  fact t h a t  t h e r e  h a d  b e e n  o n l y  

six r e p o r t e d  R F R A  d e c i s i o n s  in A r i z o n a  i n  five y e a r s  fell o n  d e a f  

ears, as  d i e  bill w a s  v o t e d  d o w n  i n  c o m m i t t e e .  A s s u m p t i o n s  a b o u t  

t h e  a d e q u a c y  o f  t h e  A r i z o n a  C o n s t i t u t i o n  w e r e  c o n t r a d i c t e d  b y  

l egal analysis s u p p l i e d  t o  d i e  c o m m i t t e e ,  b u t  to n o  avail.

S i n c e  legislators m a y  h a v e  m a n y  a n d  v a r i e d  r e a s o n s  fo a m b i v a ­

l e n c e  a n d  o p p o s i t i o n  to R F R A  bills, a d v o c a t e s  m u s t  b e  p r e p a r e d  to 

effectively a d d r e s s  w h y  w e  n e e d  s u c h  bills. A n s w e r s  to  this q u e s t i o n  

fall i n t o  t w o  g e n e r a l  c a t e g o r i e s :  t h o s e  t h a t  d e a l  w i t h  legal e x p l a n a ­

ti o n s  —  t h e  e r o s i o n  o f  c o n s t i t u t i o n a l  p r o t e c t i o n  f o r  f r e e  e x e r c i s e  

rights; a n d  t h o s e  t h a t  d o c u m e n t  a c t u a l  c a s e s  o r  p r o b l e m s .  P a r t  I o f  

diis A r t i c l e  will a d d r e s s  t h e  legal e r o s i o n  o f  f r e e  e x e r c i s e  rights. 

P a r t  II o f  this A r t i c l e  is a  r e f i n e d  v e r s i o n  o f  a  p a n e l  d i s c u s s i n g  w h y  

state R F R A s  a r e  n e e d e d .  Pan e l i s t s  r e p r e s e n t  t w o  u n i q u e  faith p e r ­

spectives, J e w i s h  a n d  S e v e n t h - d a y  A d v e n t i s t ;  d i e  v i e w s  o f  t w o  l e a d ­

i n g  activist o r g a n i z a t i o n s ,  J u s t i c e  F e l l o w s h i p  a n d  t h e  C o u n c i l  o n  

R e l i g i o u s  F r e e d o m ,  a n d ;  o n e  p r o m i n e n t  l a w  professor/activist, 

D o u g  L a y c o c k .  T h e  i n t e n t  o f  t h e  p a n e l  w a s  to c o m p i l e  d i e  s o r t  o f  

p r a c t i c a l  e x p e r i e n c e s  t h a t  legislators c r a v e  i n  o r d e r  to justify legis­

lation. O f  c o u r s e ,  diis task is a n  o n g o i n g  o n e ,  a s  d i o s e  a d v o c a t i n g  

f o r  stale R F R A s  c o n t i n u e  to n e t w o r k ,  t o  e x c h a n g e  h o r r o r  stories, 

a n d  to r e f i n e  a d v o c a c y  t e c h n i q u e s .

I. A  G o o d  m e t a p h o r  is  W o r t h  a  T h o u s a n d  P ic t u r e s

If a  p i c t u r e  is w o r d i  a  d i o u s a n d  w o r d s ,  a  g o o d  m e t a p h o r  is w o r t h  

a  d i o u s a n d  pictures. O d i e r  legal c o m m e n t a t o r s  h a v e  a n a l y z e d  t h e  

r e l e v a n t  S u p r e m e  C o u r t  d e c i s i o n s .  I w o u l d  p r e f e r  to a s s u m e  a  b a ­

sic familiarity w i t h  Smith a n d  Boeme, a n d  p r o p o s e  s o m e  m e t a p h o r s  

d i a t  n o t  o n l y  c a p t u r e  d i e  reality o f  d i c s e  d e c i s i o n s ,  b u t  m a y  h a v e  

s o m e  utility f o r  a d v o c a c y  p u r p o s e s .
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A. The Property Rights Metaphor— N o  Balance

The Seventh-day Adventist Church is involved in litigation with 
Solano County, California, over the issue of whether a local con­
gregation can locate radio broadcast facilities in office space on 
church premises.* The County Board of Supervisors denied die 
church a conditional use permit for die radio station, which re­
quired only office facilities, since actual broadcast would be from 
an existing tower on a nearby mountain.6 At oral argument of die 
appeal, the assistant county attorney made a shocking statement: 
“no property owner has any right to the use of his land, unless that 
use is permitted by government."7 While I a m  no expert on prop­
erty rights, I doubt diat this statement is literally true. But more to 
the point, I suspect that most Americans still have enough residual 
commitment to individual liberty that diey would recoil with hor­
ror at die suggestion that they were entirely dependent on gov­
ernment to tell them what they can or cannot do with their land.
Yet, when it conies to die free exercise of religion, that is pre­

cisely the status of the law. W e  are entirely dependent on govern­
ment in cases where religious exercise is in conflict widi a facially 
neutral law of general applicability.8 Religious exercise is utterly 
bound by whatever government determines in such cases. There is 
no necessity of compromise or balance.
Anyone even remotely familiar with the land use process under­

stands that the process seeks to achieve a balance between the 
rights of die landowner to the use of her land, and the rights of the 
community to avoid die unwanted impact a particular use may 
cause. The process relies heavily on compromise to achieve that 
balance. Yet, when it comes to similar conflicts between die gen­
eral goals of society as expressed in facially neutral laws of general 
applicability, and unique religious beliefs and practices, no such 
process of compromise or balance is now required.9 Government 
wins and religion loses.10 Government power to infringe on free 
exercise is almost unfettered by meaningful constitutional limita-

’ to Vacaville Seventh-day Adventist Church v. Solano County Ikl. of Supervisors, No. 
L01955 (Ca). Super. Ct. April H, 1998).

' toid.
' I d .

' to S m i t h , -191 U^. at 872.
• toi'd.
'* Litigators will assert legal theoriei, such at hybrid rights, or a scheme of Indlvidual- 

bed exemptions, to avoid the harshness of this rule. Nevertheless, the observation above 
accurately describes the general rule.
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t io n .  C o n t r a s t  d ie  c u r r e n t  S u p r e m e  C o u r t ’s d is d a in  f o r  re l ig io u s  
f r e e d o m  w ith  th e  s e n t im e n t s  o f  G e o rg e  W a s h in g to n ,  o u r  n a t i o n ’s 
f i r s t  p r e s i d e n t ,  a s  e x p r e s s e d  in  a  l e t t e r  o f  r e a s s u r a n c e  to  Q u a k e r s . 
W a s h in g to n ’s s t a t e m e n t  c a p tu r e s  th e  e s s e n c e  o f  th e  s t r i c t  s c ru t in y  
c o n c e p t :

I  assure you very explicitly, that in my opinion the conscientious 
scruples of all men should be treated with great delicacy and ten­
derness; and it is my wish and desire, that the laws may always be 
as extensively accommodated to them, as a due regard to the pro­
tection and essential interests of the nation may justify and per-

•. 11 mit.

W a s h in g to n  w o u ld  je a lo u s ly  p r o t e c t  f r e e  e x e r c is e  a s  o n e  o f  th e  
“c o n s c ie n t i o u s  s c r u p le s  o f  a l l m e n ,” as b a l a n c e d  a g a in s t  c o m p e l l in g  
c o m m u n i ty  in te r e s t s ,  o r  th e  “e s s e n tia l  i n t e r e s t s  o f  t h e  n a t i o n ,” in  
W a s h in g to n ’s o w n  w o rd s . H is  e x p r e s s io n  is c o n s i s t e n t  w ith  th e  
s t r i c t  s c r u t in y  s t a n d a r d  a d v o c a te d  b y  s t a t e  R FR A  s u p p o r t e r s .  H e  
w o u ld  r e q u i r e  a  b a la n c in g  t h a t  p u ts  a n  a p p r o p r i a t e l y  h e a v y  b u r d e n  
o n  g o v e r n m e n t  to  ju s t i f y  a n  i n f r in g e m e n t  u p o n  r e l ig io u s  f r e e d o m . 
C u r r e n t  law  r e q u i r e s  n o  s u c h  b a la n c in g .
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B. The Road Runner Metaphor

If y o u ’v e  s e e n  i t  o n c e ,  y o u ’v e  s e e n  i t  a  t h o u s a n d  t im e s . W ile  E. 
C o y o te  is c h a s in g  th e  R o a d  R u n n e r .  T h e  R o a d  R u n n e r  s te p s  a s id e , 
j u s t  b e f o r e  g o in g  o v e r  d ie  cliff. T h e  C o y o te , m e a n w h i le ,  k e e p s  g o ­
in g . A s lo n g  a s  W ile  E . C o y o te  k e e p s  lo o k in g  a h e a d ,  h e  z o o m s  fo r ­
w a rd , o b liv io u s  to  t h e  f a c t  t h a t  h e  is n o  l o n g e r  o n  s o lid  g r o u n d ,  b u t  
in  t h in  a i r .  A s s o o n  as  h e  lo o k s  d o w n  -  w e ll , y o u  k n o w  w h a t  h a p ­
p e n s .

T h is  a p t ly  i l lu s t r a te s  d ie  s ta te  o f  f r e e  e x e r c i s e  law . T h e  c o n s t i tu ­
t io n a l  f o u n d a t i o n  h a s  c r u m b le d ,  le a v in g  f r e e  e x e r c is e  h a n g in g  in  
d u n  a i r ,  w a i t in g  to  c r a s h , y d d io u g h  t h e  f o u n d a t i o n  h a s  c r u m b le d ,  
w e  h a v e  n o t  y e t  e x p e r i e n c e d  a  f lo o d  o f  f r e e  e x e r c is e  ca se s . In  
c o m p a r i s o n  w i th , f o r  e x a m p le , s e x u a l  h a r a s s m e n t  o r  e m p lo y m e n t  
d i s c r im in a t io n  c la im s , o r  s o m e  o d i e r  c iv il r ig h ts  p r o b le m , f r e e  cx -

" A Documentary History of Religion in America 278 (Edwin Gauitad cd., 2d <d. 
1993).



828 University of California, Davis [Vol. 32:823

e r c i s e  c a s e s  a r e  statistically i n s i g n i f i c a n t 12 W e  h a v e  n o t  y e t  c r a s h e d .

P e r h a p s  t h e  r e a s o n  w e  h a v e  y e t  to c r a s h  is t h a t  A m e r i c a  h a s  a  

l o n g  t r a d i t i o n  o f  r e s p e c t  f o r  r e l i g i o u s  f r e e d o m .  T o  s o m e  e x t e n t ,  w e  

a r e  living o n  b o r r o w e d  c u l t u r a l  a n d  c o n s t i t u t i o n a l  capital. S i n c e  

t h e  c o n s t i t u t i o n a l  f o u n d a t i o n  h a s  a l r e a d y  b e e n  d e s t r o y e d ,  h o w  

l o n g  c a n  r e l i g i o u s  f r e e d o m  e n d u r e ?

C. Free Exercise as a Cripple

A  r e c e n t  N i n t h  C i r c u i t  d e c i s i o n  h a s  i n v i g o r a t e d  d i s c u s s i o n  o f  d i e  

t h e o r y  o f  “h y b r i d  r i g h t s” as a  basis f o r  p r o t e c t i n g  f r e e  e x e r c i s e . 15 

T h e  t h e o r y  arises f r o m  J u s t i c e  A n t o n i n  S c a l i a’s c h a r a c t e r i z a t i o n ,  in 

Smith, t h a t  t h e  v a s t  b o d y  o f  reli g i o u s  f r e e  e x e r c i s e  c a s e s  t h a t  a p ­

p e a r e d  t o  a d o p t  strict s c r u t i n y  w e r e  really h y b r i d  cases, i n v o l v i n g  

b o t h  f r e e  e x e r c i s e  p l u s  a n o d i c r  c o n s t i t u t i o n a l  r ight.14 T h e  t h e o r y  is 

t h a t  f r e e  e x e r c i s e  c l a i m s  r e c o v e r  t h e i r  c o n s t i t u t i o n a l  s t r e n g t h  o n l y  

if a c c o m p a n i e d  b y  a n o d i c r ,  h y b r i d ,  r i g h t  T h e  N i n t h  C i r c u i t  e n ­

g a g e d  i n  a  l e n g t h y  d i s c u s s i o n  o f  h y b r i d  rights, a n d  c o n s i d e r e d  j u s t  

h o w  s t r o n g  a  h y b r i d  c l a i m  m u s t  b e  to t r i g g e r  t h e  p r o t e c t i o n  o f  t h e  

strict s c r u t i n y  t e s t 15 N o  d o u b t ,  a t  s o m e  p o i n t  t h e  S u p r e m e  C o u r t  

will c o n s i d e r  diis i s s u e  a n d  d e t e r m i n e  w h e t h e r  d i e  h y b r i d - r i g h t s  

t h e o r y  is valid o r  n o t ,  a n d  if so, h o w  to a p p l y  it

U n t i l  t h e n ,  w e  a r c  left w i d i  t h e  distinct i m p r e s s i o n  t h a t  fr e e  e x ­

er c i s e  h a s  b e c o m e  a  p a r a p l e g i c ,  a  cri p p l e ,  w h o  m u s t  b e  w h e e l e d  

i n t o  c o u r t  b y  a  h y b r i d  r i g h t  F r e e  e x e r c i s e  c l a i m s  h a v e  n o  legal l e g  

to s t a n d  o n ,  u n l e s s  a  h y b r i d  r i g h t  s e r v e s  a s  t h e  w h e e l c h a i r ,  d i u s  

g i v i n g  t h e m  a  l egal basis.

S o m e  m a y  h o p e  d i a t  d i e  h y b r i d - r i g h t s  d i e o r y  will a d e q u a t e l y  

b l u n t  t h e  w o r s t  e d g e s  o f  d i e  Srnith d e c i s i o n .  T h i s  is unlikely, i n ­

st e a d ,  t h e  h y b r i d - r i g h t s  t h e o r y  i l l u m i n a t e s  t h e  a b s u r d  state o f  d i e  

la w :  t h a t  r e l i g i o u s  e x e r c i s e  w a r r a n t s  d i e  p r o t e c t i o n  o f  strict s c r u t i n y  

o n l y  w h e n  it c a n  s t a n d  o n  d i e  basis o f  s o m e  o d i c r  right. T h e  h y ­

11 To determine whether a state RFRA bill was needed, I searched all reported free 
exercise cates in California, Arirona, and Hawaii. In California, for example, I found eight 
reported free exercise cases, not counting RFRA cases. Additionally', I found more than 10 
cases, including RFRA cases, in Arizona and Hawaii.

" See Thomas v. Anchorage Equal Rights Comni'n, 165 F.3d 692 (9th Cir. 1999). This 
case applied the hybrid-rights theory to sustain the right of Christian landloids to refuse, on 
religious grounds, to rent to unmarried couples, notwithstanding a statute forbidding dis­
crimination on the basis of marital status.

" S e t S m i t h , 494 U.S. at 881.
" .W T h o m a s , 165 F.Sd at 702-09.
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b r id - r ig h t s  t h e o r y  d e m o n s t r a te s  t h a t  f r e e  e x e r c is e  h a s  b e c o m e  a 
c r ip p le .

D .  G i m m e  S h e l t e r !

S o n g w r i te r s  a n d  p o e ts  h a v e  w a x e d  e l o q u e n t  a b o u t  h o m e . T h e y  
s in g  a n d  w r i te  a b o u t  a  s e n s e  o f  b e l o n g in g ,  a  s e n s e  o f  c o m m u n a l  
in t im a c y , s e e k in g  p r o te c t i o n  f r o m  th e  s to rm s  o f  l ife . H o m e  is a  
p a r t ic u la r ly  p o t e n t  sym b o l f o r  w h a t  r e l ig io u s  f r e e d o m  is n o w  la c k ­
in g  in  A m e r ic a . O n e  o f  th e  f o r e m o s t  r e l ig io u s  f r e e d o m  l i t ig a to r s  o f  
o u r  g e n e r a t i o n ,  L e e  B o o th l iy , c o m m e n d n g  o n  B o e m e ,  p u t  i t  th is  
way: “A s a  r e s u l t ,  m a n y  r e l ig io u s  p e o p l e  a r e  l ik e  t h e  h o m e le s s  —  
w i th o u t  s h e l t e r . ’’10 I n d e e d ,  i t  is n o t  o n ly  r e l ig io u s  p e o p le ,  b u t  tire  
r i g h t  o f  r e l ig io u s  f r e e d o m  its e lf , t h a t  is w i th o u t  s h e l t e r .  W r i t in g  in  
d i s s e n t  i n  S m i t h ,  J u s t i c e  B la c k m u r . d e c l a r e d :  “T h is  d i s t o r t e d  v iew  o f  
o u r  p r e c e d e n t s  le a d s  t h e  m a jo r i ty  to  c o n c l u d e  t h a t  s t r i c t  s c r u d n y  o f  
a  s t a t e  law  b u r d e n in g  d ie  f r e e  e x e r c is e  o f  r e l ig io n  is a  ‘l u x u r y ’ t h a t  
a  w e l l - o r d e r e d  s o c ie ty  c a n n o t  a f f o r d , a n d  d i a t  t h e  r e p r e s s i o n  o f  
m in o r i ty  r e l ig io n s  is a n  ‘u n a v o id a b le  c o n s e q u e n c e  o f  d e m o c r a d c  
g o v e r n m e n t . ’”17

H is to r ic a l ly , r e l ig io u s  f r e e d o m  is a  h o m e -g ro w n  A m e r ic a n  p r o d ­
u c t. W e  w e re  th e  f i r s t  c o u n t r y  o n  c a r d i  to  a d o p t  d i e  p r i n c ip l e  d i a l  
e v e ry o n e  is t ru ly  e q u a l  in  t h e  ey e s  o f  t h e  law , r e g a r d le s s  o f  t h e i r  
f a i th .  W e w e re  t h e  f i r s t  c o u n t r y  to  fu lly  p r o t e c t  r e l ig io u s  f r e e d o m  
as a  m a t t e r ,  n o t  o f  d i s c r e d o n ,  buL o f  c o n s d t u d o n a l  r ig h t .  R e lig io u s  
f r e e d o m  is d ie  s in g le  m o s t  s ig n i f ic a n t  c o n t r i b u d o n  o u r  n a d o n  h a s  
m a d e  to  t h e  w o r ld .

Y e t, r e l ig io u s  f r e e d o m  h a s  n o w  b e c o m e  a  “lu x u ry ."  I t  is a 
s t r a n g e r  in  its  ow n  h o m e . U n l ik e  d ie  p r o d ig a l  s o n  in  t h e  p a r a b le ,  
w h o  le f t  h o m e  o f  h is  ow n  f r e e  w ill, r e l ig io u s  f r e e d o m  h a s  b e e n  c a s t  
o u t  o f  t h e  h o u s e .18

E .  A  B e g g a r

T h e  p l i g h t  o f  th e  b e g g a r  is a n o d i c r  f i t d n g  m e t a p h o r  f o r  th o s e  
s e e k in g  p r o t e c t i o n  f o r  re l ig io u s  f r e e  e x p r e s s io n .  N o l  o n ly  h a s  r e ­
l ig io u s  f r e e d o m  b e e n  q u i t e  l i te ra l ly  c a s t  o u t  o f  its  h o m e ,  d e n ie d

'* W i t h o u t  Sh r llr r : l . i / e  i n  P o s t• t U ' K A  A  m r r ic u , I.IIU.IUY, Nov./Dec. 1998, al 89. 
" S m i t h , -JO-1 U.S. al 908 09 (Blackmun, J. dissenting) (citations omitted).
'* S r r l . u k / 10:11-32.
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le g a l  s h e l t e r ,  a n d  t r e a t e d  a s  a  s t r a n g e r ,  a n d  a  c r i p p le ,  b u t  r e l ig io u s  
f r e e d o m  h a s  a ls o  b e c o m e  a  b e g g a r .  S a id  d ie  m a jo r i ty  in  S i n i t k

Values th a t a re  p ro te c te d  a g a in s t g o v e rnm en t in te r f e re n c e  
th ro u g h  e n s h r in em e n t in  th e  Bill o f  R ights a re  n o t th e reb y  b an ­
ish ed  from  th e  p o litic a l p rocess . I t  m ay fairly be sa id  th a t leav ing 
a ccom m od a tio n  to  th e  p o litica l p ro cess  will p la ce  a t  a  re la tive d is­
advan tage th o se  re lig io u s p ra c tic e s  th a t a re  n o t w idely en g ag ed  
in ; b u t th a t u n av o id ab le  c o n se q u e n c e  o f  d em o c ra tic  g o v e rnm en t 
m ust be p re fe r re d  to  a  system  in  w h ich  each  co n sc ie n c e  is a  law 
u n to  itse lf o r  in  w h ich  ju d g e s  w eigh  th e  social im p o r ta n c e  o f  all 
law again st th e  c en tra lity  o f  all re lig io u s b e lie fs .19

M an y  a r g u m e n t s  c o u ld  b e  b r o u g h t  to  b e a r  to  r e f u t e  d i is  c o n t e n ­
t io n .  M o s t o b v io u s  is t h e  l a n g u a g e  o f  d ie  F i r s t  A m e n d m e n t  itse lf :
“C o n g re s s  s h a l l  m a k e  n o  l a w  ”50 By its  te rm s , d i e  v e ry  p u r p o s e
o f  t h e  A m e n d m e n t  w as  to  r e m o v e  t h e  r ig h ts  p r o t e c t e d  d i e r e i n  
f r o m  th e  s p h e r e  o f  le g is la t iv e  a c tiv ity .

I n  d ie  m id s t  o f  W o r ld  W a r  II , w h e n  A m e r ic a  w as b a t d i n g  f o r  d ie  
l ife  a n d  s o u l o f  d i e  f r e e  w o r ld , d i e  S u p i e m e  C o u r t  d e c l a r e d  d i a t  
f r e e d o m  was m o r e  im p o r t a n t  t h a n  p a t r io t i sm , r u l in g  d i a l j e h o v a h ’s 
W itn e s s e s  s tu d e n t s  w i th  r e l ig io u s  o b je c t io n s  to  s a lu t i n g  d ie  f la g  
c o u ld  n o t  b e  r e q u i r e d  to  v io la te  t h e i r  f a id i . !l T h a t  c o u r a g e o u s  
C o u r t  r e c o g n iz e d  w h a t  d ie  c u r r e n t  C o u r t  h a s  f o r g o t t e n :

T h e  very p u rp o se  o f  a  Bill o f  R igh ts was to  w ithd raw  c e r ta in  su b ­
je c ts  from  th e  v ic issitudes o f  po litica l con troversy , to  p la ce  th em  
beyond  th e  re a ch  o '  m a jo ritie s  a n d  officials a n d  to  estab lish  th em  
as legal p r in c ip le s  to  b e  a p p lie d  by th e  cou rts . O n e ’s r ig h t to  life, 
liberty , a n d  p ro p e r ty , to  f re e  sp e e ch , a  fre e  press, f re e d om  o f  wor­
sh ip  an d  assem b ly , a n d  o th e r  fu n d am en ta l r ig h ts  m ay n o t be 
su bm itte d  to  vo te ; th e y  d e p e n d  0 11 th e  o u tcom e  o f  n o  e le c tio n s .”

R e lig io u s  f r e e d o m  h a s  b e c o m e  a  b e g g a r ,  b e c a u s e  i t  m u s t  n o w  b e g  
f o r  p r o te c t i o n  a t  d i e  m e r c y  o f  le g is la tu r e s . C o n t r a r y  to  d ie  im p l i e d  
c o n t e n t i o n  o f  t h e  S u p r e m e  C o u r t ,  r e l ig io u s  f r e e d o m  v a lu e s  ra re ly , 
i f  e v e r , re a lly  d o  c o m m a n d  d i e  m a jo r i ty .  I t  is n o t  j u s t  t h a t  m in o r i ty

"  S m i t h ,  4 94  U .S . a t 8 9 0 .

"  IJ.S. Const, amend. I.
"  .Vf/Wcit Va. State Bt!. of Eiluc. v. Barnette, 319 U.S. 02-1, 038 (1943).
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r e l ig io u s  p r a c t ic e s  a r e  a t  t h e  m e rc y  o f  t h e  le g is la tu r e . In s te a d , a ll 
r e l ig io u s  p r a c t ic e s  t h a t  a r e  ta k e n  s e r io u s ly  e n o u g h  to  r e q u i r e  s o m e  
f r o m  o f  e x e m p t io n  o r  a c c o m m o d a t io n  a r e  lik e ly  to  b e  m in o r i ty  
p r a c t ic e s .  H e n c e ,  t h e  im a g e  o f  a  b e g g a r  s e e k in g  a lm s  is a l l  to o  a p t .

F .  T h e  C a l i f o r n i a  E x p e r i e n c e

T o d a y ’s C o u r t  h a s  f o r g o t t e n  th e  m e a n in g  o f  A m e r ic a . I t  h a s  fo r ­
g o t t e n  t h a t  o u r  lov e  o f  f r e e d o m  m e a n s  t h a t  f u n d a m e n ta l  f r e e d o m s  
a r c  c o n s t i tu t io n a l ly  s e c u r e d  f r o m  th e  ty r a n n y  o f  t h e  m a jo r i ty . T o ­
d a y , r e l ig io u s  f r e e d o m  h a s  b e e n  r e d u c e d  to  t h e  s ta tu s  o f  a  b e g g a r . 
N o  l o n g e r  c o n s t i tu t io n a l ly  p r o te c te d ,  i t  m u s t  g o , h a t  in  h a n d ,  a s k ­
i n g  t h e  m a jo r i t a r ia n  le g is la tiv e  b o d ie s  to  p ro v id e  s o m e  f o rm  o f  r e ­
l ie f . T h is  is w h a t  RFRA  is a ll a b o u t ;  w e lf a re  f o r  a  o n c e  p r o u d  a n d  
n o b l e  c o n s t i t u d o n a l  r i g h t  t h a t  h a s  b e e n  r e d u c e d  in  c i r c u m s ta n c e s , 
lo s t  i ts  e s ta te ,  a n d  i„ n ow  o u t  o n  th e  s t r e e t .

O u r  e x p e r i e n c e  in  a d v o c a t in g  a  RFRA  b ill in  C a l i f o r n ia  d e m o n ­
s t r a t e s  j u s t  h o w  d if l i c u l t  i t  is to  p r o te c t  a  f u n d a m e n ta l  r i g h t  by  s ta t ­
u t e .  T h e  m a jo r i t a r ia n  b o d y , l i ie  l e g is la tu re , is a  p la c e  o f  c o m p io -  
m is e . V a r io u s  in t e r e s t s  a r e  b a la n c e d  a g a in s t  e a c h  o t h e r  in  a n  e f f o r t  
to  s o f t e n  t h e  h a r s h e s t  im p a c t  a  g iv en  b ill m a y  h av e  f o r  s o m e  i n t e r ­
e s t . T h is  is p r o p e r .

W h e n  r e l ig io u s  f r e e d o m  a d v o c a te s  w e n t to  t h e  C a l i f o r n ia  le g is la ­
t u r e  i n  1998 , s e e k in g  s ta tu to r y  p r o te c t i o n ,  th e y  e n c o u n te r e d  a  w id e  
v a r ie ty  o f  o p p o s i t io n .  T h e  m o s t  s e r io u s  is s u e  w as th e  p e r c e iv e d  
c o n f l i c t  b e tw e e n  r e l ig io u s  f r e e d o m  a n d  o t h e r  civil r ig h ts . O i l i e r  
i n t e r e s t s  w e r e  a s s e r te d  o n  b e h a l f  o f  p r is o n s , l a n d  u s e , th e  e n v i r o n ­
m e n t ,  a n d  c h i ld  w e lfa re . T h e  le g is la tu re  r e s p o n d e d  w ith  s p e c if ic  
a m e n d m e n t s  to  c la r ify  th a t  re l ig io u s  f r e e d o m  w o u ld  n o t  u n d e r ­
m in e  o i l i e r  s p e c i f ie d  c o m m itm e n ts .  W ith  g r e a t  d if f ic u l ty , t h e  C a li­
f o r n i a  b il l  e n d u r e d  th e  le g is la tiv e  p ro c e s s , f a i th fu l to  its in i t ia l  o b ­
j e c t iv e  o f  r e e s ta b l i s h in g  r e l ig io u s  f r e e d o m  as a  f u n d a m e n ta l  righ t.* ’

I n  r c U o s p c c t ,  m a n y  w h o  s u p p o r t e d  t h e  RFRA  b il l , A B  1617 ,u  

n o w  a d m i t  t h a t  t h e  f in a l d r a f t  t h a t  c l e a r e d  th e  le g is la tu r e  w as o v e rly

" All 1617, The Religious Freedom Protection Act. Introduced by Joe B.u.1 (D .S in 
Ilcrnarlino), pasted both the Assembly and the Senate but was vetoed by Governor Pete 
Wilton.

" All 1017 w m  supported by the California Coalition for Free Exercise, uniting a wide 
range of Chriulan, Jewish, Mmlirn, Sikh, and othet faith groups, at well at civil tightt groupt 
like ihe American Civil Liberties Union.
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c o m p l e x  a n d  p o o r ly  d r a f t e d ." ' T h e  p o l i t i c a l  p r o c e s s  b u r d e n e d  th e  
f u n d a m e n t a l  r i g h t  o f  f r e e  e x e r c i s e  w ith  n u m e r o u s  e x p la n a t i o n s  
a n d  q u a l i f i c a t io n s , a l t h o u g h  o u t r i g h t  e x e m p t i o n s  w e re  a v o id e d . 
T h u s ,  t h e r e  is a  g o o d  r e a s o n  w hy  f u n d a m e n t a l  r ig h ts  s h o u ld  b e  
c o n s t i tu t io n a l ly  p r o t e c t e d ,  r a t ’ c r  t h a n  s u b j e c t e d  to  t h e  p o li t ic a l  
p r o c e s s  a n d  its  c o m p r o m is in g  t e n d e n c ie s .

T h a t  is a  m o o t  p o in t ,  f o r  n ow . W h e t h e r  w e l ik e  i t  o r  n o t ,  r c l : y  

i o u s  f r e e d o m  m u s t  s e e k  p r o t e c t i o n  f r o m  a  le g is la tu r e  t h a t  m a y  b e  
a m b iv a le n t ,  o r  e v e n  h o s t i le . T h e  a d v o c a t e ’s ta s k  is to  a d e q u a te ly  
j u s t i f y  d ie  n e e d  f o r  le g is la t io n . W h a t  fo llow s a r c  t h e  r e m a rk s  o f  
v a r io u s  a d v o c a te s  o f  s ta te  R FRA  b il l s  o n  th is  p r e c i s e  is su e . I t  h a s  
n o w  b e e n  a lm o s t  a  d e c a d e  s in  t h e  S u p r e m e  C o u r t ’s d e c i s io n  in  
S m i t h .  D u r in g  d i a t  d e c a d e ,  f iv e  y e a r s  h a v e  g o n e  b y  w id io u t  th e  p ro -  
t e c d o n  o f  RFRA . F o r  m o s t  c a s u a l  o b s e rv e r s ,  i t  d o c s  n o t  lo o k  l ik e  
m u c h  h a s  c h a n g e d . I n  o d i e r  w o rd s , d ie  p o s t - S m i t h  e r a  to  d ie  c a su a l 
o b s e r v e r  lo o k s  v e ry  s im i la r  to  d ie  p r e - S m i t h  e r a .  T h e  q u c s d o n ,  
t h e n ,  d i a t  d ie  p a n e l i s t s  a d d r e s s e d  is t h e  p r a c d c a l  s ig n i f ic a n c e  o f  
S m i t h  a n d  th a t  o f  t h e  p r o t e c t i o n  RFRA s p ro v id e .

II. PANEL DISCUSSION 

A .  P a t  N o l a n * '

W ith  a l l d e f e r e n c e  to  t h e  l iu g a to r s  h e r e ,  I d i i n k  th e  g r e a t e s t  s ig ­
n i f i c a n c e  th a t  t h e  F e d e r a l  R FR A  h e ld  w as in  b a r g a in in g .  I t  g a v e  a  
p e r s o n  a  s c a t a t  d i e  t a b le  w ith  a n y  g o v e r n m e n t  o f f ic ia l  w h o s e  c o n ­
d u c t  im p e d e d  o n e ’s a b i l i ty  to  p r a c d c e  t h e i r  f a i th .  I t  g av e  u s  a  
c h a n c e  to  a sk  t h e  o f f ic ia l:  “w h a t  is i t  y o u  a r c  a c tu a l ly  try in g  to  p r o ­
te c t? "  T h e n  it a l lo w e d  u s  t o  e n g a g e  in  a  d ia lo g  a s  to  w h e th e r  d i e r c  
w a s  a  w ay  to  p r o t e c t  t h a t  i n t e r e s t  h i s u c h  a  w ay a s  to  m in im iz e  th e  
i n f r i n g e m e n t  o n  o u r  a b i li ty  to  p r a c t i c e  a  r e l ig io n .  T h e  n u m b e r s  o f  
t h o s e  s i tu a t io n s  t h a t  o c c u r r e d  w h ile  RFRA  w as law  a r e  le g e n d . It 
h a p p e n e d  m a n y  t im e s  a  d ay .

W ith  the S m i t h  standard, the bureaucrat wins and says "Lake us to 
court.” M ost people who have had their faith infringed upon do

° Coalition membeis would lie reticent to publicly declare that AB 1617 was flawed, 
hating invested so much energy in passing it. Despite its flaws, the Coalition still hoped that 
it would achieve Its goal. Nevertheless. some Coalition members acknowledged that funda­
mental principles had been battered and bruised by the legislative pioccss, and that 
amendments taken out of political necessity posed n risk to the bill’s integrity.

" President of the Justice Fellowship and former member of the California Stale As­
sembly for 15 years. For four of those years, Mr. Nolan seised as the Assembly Republican 
leader.
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not have the resources to file a legal claim in court. So a state 
RFRA will once again permit the individual to at least engage in a 
dialog: “Is there a way to protect your interest, Mr. Bureaucrat, 
while not abridging my ability to practice my faith?”
I want to address the issue of the RFRAs applying to prisons. 

The public has little sympathy for the religious freedom rights of 
prisoners. However, prisoners have absolutely no ability to practice 
their faith except at the sufferance of officials. Everything they do 
requires the permission of those that are in charge of the facilities. 
Not only does this mean they need permission to attend a religious 
service or Bible study, but their ability even to possess a Bible or 
any religious literature in their cells is left to the discretion of the 
administration. This is a political issue that must be confronted in 
every single state where there is an effort to pass a RFRA.
First, Professor O ’Neil pointed out that we already have a track 

record. RFRA’s legal standards were in place for many years and 
there was no parade of horribles. No court in the country required 
a prison official to allow any practice that endangered the safety of 
any prison personnel or of the inmates. Those seeking prison ex­
emptions try to find examples where prisoners with access to law 
libraries bring esoteric claims. The prisoner who claims to belong 
to die Church of Filet Mignon, in which it is a religious sacrament 
to have steak every night, and where tire denial of steak ever)' night 
is a denial of religious liberty, makes a great story. Then there is 
die prisoner who claims that the Bible requires him to be fruitful 
and multiply, and that he must have conjugal visits from his wife. 
These make great stories in die legislature and die legislators all 
chuckle and say, “Yeah those dam prisoners arc filing diesc law­
suits." The reality is diat none of those lawsuits have gotten any­
where. No court has ever ordered a prison official to give conjugal 
visits in order to respect a prisoner’s religious freedom, nor has a 
court recognized the Church of Filet Mignon or compelled offi­
cials to serve its adherents steak.
The reality is that, during RFRA's existence, Jewish prisoners 

used the law to obtain permission to wear yarmulkcs in prison 
when a warden said it was evidence of gang attire. RFRA was used 
to allow a Cadiolic to wear a crucifix when die prison official ar­
gued dial it was a weapon. In that case, prison officials provided 
inmates widi four inch long plastic toodibrushcs, but claimed that 
a one inch long plastic crucifix was more dangerous.
RFRA was very useful as a tool when prison officials canceled
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e v e n in g  b ib le  s tu d y . W e c o u ld  a s k  w h e t h e r  t h e r e  w as a  w ay to  a c ­
c o m m o d a te  th e  B ib le  s tu d y  w h ile  s till p r o t e c t i n g  d i e  o f f ic e rs  am i 
in m a te s  in v o lv e d . T h e  fa c t  is w e  h a v e  a  t r a c k  r e c o r d  o f  y e a rs  w h c i r  
a l le g e d ly  f r iv o lo u s  p r i s o n e r  c la im s  w e re  n e i t h e r  n u m e r o u s ,  s u c c e s s ­
fu l , n o r  b u r d e n s o m e .

T h o s e  a d v o c a t in g  p r is o n  e x e m p t io n s  a ls o  c la im  t h e r e  w ill h e  a 
f lo o d  o f  law su its , o r  d ia t  d ic r c  h a v e  b e e n  a  f l o o d  o f  law su its . W c 
h av e  g a t h e r e d  t h e  s ta d s t ic s  o n  t h e  n u m b e r  o f  law su its  f i le d  u n d e r  
R FRA , a n d  d ie  n u m b e r s  a r e  u n s p e c ta c u l a r .27 F o r  e x a m p le ,  in  V ir­
g in ia , t h e r e  h av e  b e e n  s e v e n  c a s e s .7* M a rk  E a r ly , t h e  V irg in ia  A t­
t o r n e y  G e n e r a l ,  s a id  i t  is d if f ic u l t  to  a r g u e  d i a t  d ie s e  s e v e n  p r i s o n e r  
R FRA  law su its  c o n s t i tu t e  a  g r e a t  b u r d e n  o n  t h e  s t a t e  o f  V irg in ia . 
B u t o u r  o p p o n e n t s  c o n s is te n d y  m a k e  d i a t  a r g u m e n t .  P r e s e n t in g  
th e  s ta t is d e s  c a n  d e s tr o y  t h e i r  a r g u m e n t s .

I w o u ld  l ik e  to  e m p h a s iz e , d io u g h ,  d i a t  a s w e  h a v e  d e a l t  w id i th e  
e f f o r t  to  p a s s  s ta te  RFRAs, w h a t  is m o s t  l a c k in g  is d i a t  d io s e  w ith  
d ie  m o s t  a t  s ta k e  —  th o s e  w h o  b e lo n g  to  r e l ig io u s  c o n g r c g a d o n s  —  
h av e  n o  s e n s e  o f  u rg e n c y . T h e y  d o  n o t  f e e l  t h a t  d i e i r  r e l ig io u s  l ib ­
e r ty  is d i r c a t e n e d .  T h a t  is d ie  b ig g e s t  h u r d l e  w c  h a v e . I f  d ie y  d id , 
d ic y  w o u ld  r is e  u p  a n d  d ie  le g is la to r s  w o u ld  r e s p o n d .

I n s te a d , le g is la to r s  a r e  f a c e d  w id i D e p u ty  A t to r n e y s  G e n e ra l  
c l a im in g  to  b e  o v e rw h e lm e d  by  a n  in c r e a s in g  c a s e lo a d . Z o n in g  
o ff ic ia ls  w a rn  o f  th e  r e p e r c u s s io n s , m a in t a in i n g  t h a t  R FRA  s o o n  
w ill r e q u i r e  p e rm i t d n g  th e  b u i ld in g  o f  s l a u g h t e r  h o u s e s  n e x t  to  
r c s id e n d a l  fa c il id c s . T h e  h is to r ic  p r c s c r v a d o n is t s  a r g u e  th a t  RFRA  
w ill n e u t r a l i z e  le g a l  p r o tc c d o n s  t h a t  e x i s t  f o r  h i s t o r i c  b u i ld in g s . 
P ro f e s s o r  D o u g la s  l a y c o c k  h a s  s a id  d i a t  e v e ry  i n t e r e s t  g r o u p  in  
s o c ie ty  c o m e s  fo rw a rd  to  p r o t e c t  t h e i r  i n t e r e s t s ,  w h ic h  s ta n d  in  o p -  
p o s id o n  to  d i e  g o a ls  o f  RFRA . L e g is la to r s  t e n d  to  r e s p o n d  in  t h e i r  
fa v o r , g iv e n  th e  a b s e n c e  o f  v o ca l s u p p o r t  f r o m  r e l ig io n .  I t  is im ­
p o r t a n t  w e g e t  th e  w o rd  to  th e  m e m b e r s  o f  o u r  c o n g r e g a d o n s .  W c 
n e e d  to  p r e s e n t  c o m p e l l in g  e x a m p le s  t h a t  w ill c o n v in c e  n o t  o n ly  
le g is la to r s , b u t  d i e  v e ry  p e o p le  w h o  n e e d  R FR A ’s p r o t c c d o n  d ie  
m o s t . U n ti l  w c d o ,  i t  w ill b e  v e ry  d i f f ic u l t  to  p a s s  S ta t e  RFRA  b ills .

E v e r e t t  D irk so n  o n c e  d c s c r iL c d  d ie  l e g is l a to r ’s m e n ta l i ty  by  say ­
in g : “W h e n  I fe e l t h e  h e a t ,  I s e e  t h e  l ig h t .” R ig h t  n o w  d ic r e  is 1 10  

h e a t .  I n s te a d , w e h a v e  r e l i e d  o n  d ie  g o o d  w ill a n d  u n d e r s t a n d i n g

” justice Fellowship maintains records of RFRA decisions on-a sutc-by-state basis. 
" .V/vl-etlcrfromViiginiaAitorneyGcncral (May II, 1098) (on file with author).
" I d .
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" F.xccutivc D ircdor, Council on Religious Freedom. Mr. Miller was instrumental in 
organising this symposium.
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o f  legislators. W e  h a v e  b e e n  able to pass s o m e  bills o n  this basis. 

B u t  if w e  are to build o n  dicsc early successes, w e  will h a v e  g a m e r  

significant s u p p o r t  f r o m  o u r  o w n  consdtucnts, a n d  t h r o u g h  d i e m ,  

their legislators.

B .  N i c k  M i l l e r ”

I w o u l d  like to share a  c o m p e l l i n g  story. I s p o k e  o n  the tele­

p h o n e  last w e e k  widi a  B a p d s t  minister in S o u d i e r n  California, 

W i l e y  D r a k e .  T h i s  stoiy puts a  h u m a n  face o n  the l a n d  u s e  a n d  

z o n i n g  issues diat Professor L a y c o c k  is g o i n g  to address. I think it 

also s h o w s  diat it is n o t  just a b o u t  m o n e y  a n d  e c o n o m i c s  o r  

w h e t h e r  to build in o n e  place o r  a n o t h e r  —  these issues c a n  affect 

die heart o f  the religious mission o f  a n  organizadon.

Pastor W i l e y  D r a k e  is a  pastor o f  a  small S o u d i e r n  B a p d s :  

C h u r c h  in die City o f  B u e n a  Park, w h i c h  is right n e x t  d o o r  to A n a ­

h e i m  a n d  D i s n e y l a n d  in S o u t h e r n  California. H i s  c o n g r e g a d o n  

helps diose less n e e d y  in his n e i g h b o r h o o d .  T h e y  h a v e  a  rehabili­

tation p r o g r a m  for die h o m e l e s s  o n  the streets o f  B u e n a  Park, 

p r ocess ing  nearly t w o  t h o u s a n d  h o m e l e s s  individuals a  year. T h e  

c o n g r e g a d o n  has direc goals —  t w o  o f  d i e m  m a n d a t o r y ,  o n e  o f  

d i e m  e n c o u r a g e d  —  for die h o m e l e s s  individuals it helps. First, 

those w h o  arc u s i n g  o r  a b u s i n g  alcohol o r  other d r u g s  m u s t  g et 

into a s u b s t a n c e  a b u s e  p r o g r a m  a n d  b e c o m e  dry. S e c o n d ,  they 

n e e d  to e n t e r  a  rchabilitadon p r o g r a m  to get b a c k  into the 

workforce. Finally, die c o n g r e g a d o n  e n c o u r a g e s  the h o m e l e s s  to 

attend dicir Bible studies a n d  pr a y e r  m c e d n g s ,  a n d  to g r o w  spiritu­

ally.

T h e  city fathers o f  B u e n a  P a r k  t o o k  a  different v i e w  o f  this m i n i s­

try t h a n  did Pastor D r a k e ’s c h u r c h .  T h e y  called Pastor D r a k e  into 

City Hall a n d  m e t  with h i m  to discuss the i mpact o f  his ministry o n  

their c o m m u n i t y .  T h e  m a y o r ,  die city m a n a g e r ,  a n d  die chief o f  

police a t t e n d e d  die m e e ting. T h e y  i n f o r m e d  h i m  that the city w a s  

a n  e n t e r t a i n m e n t  corridor. His c h u r c h ’s activides w i d i  die h o m e ­

less w e r e  h a v i n g  a  negative i m p a c t  o n  die city’s image.

Pastor D r a k e  e x p l a i n e d  to d i e m  die effectiveness o f  die ministry 

a n d  its i m p o r t a n c e  to die life o f  die c h u r c h .  It w a s  n o t  s o m e t h i n g  

t u n g c n d a l  to their beliefs but, rather, ran to the heart o f  dieir faidi.
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T h e  city fathers w e r e  n o t  interested. T h e y  w a r n e d  h i m  to stop the 

h o m e l e s s  activities o r  face die c o n s e q u e n c e s .  W h e n  P astor D r a k e  

a n d  his c o n g r e g a t i o n  c o n t i n u e d ,  the city r e s p o n d e d  b y  filing 

eleven criminal c h a r g e s  against t he c h u r c h ,  the pastor in his indi­

vidual capacity, a n d  the c h u r c h  treasurer. T h e  case w e n t  to trial 

a n d  seven o f  die ch a r g e s  w e r e  dismissed.” I think die treasurer 

t u r n e d  state’s e v i d e n c e  a n d  the c h a r g e s  against h i m  w e r e  uld- 

ma t e l y  d r o p p e d .  F o u r  ch a r g e s  against the pastor a n d  die c h u r c h  

w e r e  sustained a n d  c o n v i c d o n s  w e r e  obtained. T h e s e  c o n v i c d o n s  

w e r e  for violadons n o t  related to health, safety o r  fire hazards, b u t  

with use permits. T h e  c h u r c h  h a d  o b t a i n e d  p e r m i t s  for a  hall for 

rccreadonal use, a n d  w e r e  n o w  using diat s a m e  facility for storing 

f o o d  a n d  clothing w h i c h  w a s  given to the needy. T h i s  w a s  r e g a r d e d  

as a  c o m m e r c i a l  use a n d  the c h u r c h ’s c o n d n u c d  insistence o n  s u c h  

use w a s  c o n s i d e r e d  a  v i o l a d o n  o f  die permit. Pastor D r a k e  w a s  

convicted o n  f o u r  counts. A t  the s e n t e n c i n g  h e a r i n g  the j u d g e  said 

h e  w a s  eligible for t w o  years o f  prison d m e  as well as a  $ 2 0 0 0  fine.

T h e  judge, w h o  m u s t  h a v e  h a d  s o m e  sense o f j u s d c c  a n d  possibly 

a  sense o f  h u m o r ,  s e n t e n c e d  die pastor to 1 5 0 0  h o u r s  o f  c o m m u ­

nity service —  d m e  already served.5'' T h e  c h u r c h  w a s  p u t  o n  pr o b a -  

d o n  for three years. T h e  police in B u e n a  P a r k  h a v e  p e r m i s s i o n  to 

enter c h u r c h  p r o p e r t y  a n d  m o n i t o r  to assure dicre a r c  n o  h o m e ­

less p e o p l e  that s h o u l d  n o t  b e  there. If so, the city c a n  s h u t  d o w n  

the e n d r e  p r o g r a m .

T h e  case is c u r r c n d y  o n  appeal. T h e  c h u r c h ’s First A m e n d m e n t  

claim failed b e c a u s e  dicsc w e r e  neutral, generally applicable laws 

w h i c h ,  in die p o s t - R F R A  era, are u n a c d o n a b l e .” M o r e o v e r ,  Cali­

fornia courts, like diose in m a n y  states, d o  n o t  a p p l y  c o n s d t u d o n a l  

standards to l and u s e  issues. In this case, l a n d  u s e  is at die heart o f  

w h a t  diis B a p d s t  c h u r c h  is all a b o u t  —  to die hea r t  o f  its mission. 

T h e  lan d  use issue h a s  a  very h u m a n  face in Pastor W i l e y  Drake. 

Clearly, this case w o u l d  h a v e  c o m e  o u t  very diffcrcndy if a  Califor­

nia R F R A  h a d  b e e n  in effect

11 Tills report ii largely based on an interview with Pastor Wiley Drake.
" Pastor Drake bcl cs that pies* attention moderated the judge’* previously harsh 

view of this ease, lire  judge had refused to charge the jury on a religious liberty defense.
” The Smith standard holds that facially neutral law* of general applicability arc not 

subject to strict scrutiny, and do not give rise to First Amendment Tree exercise claims. 
Alternatively, some courts will apply a rational basis test, e.g., fimnsott i>. Drpartmnit of Motor 
V rh lc la , 72 Cal. App. 4th 1231,85 Cal, Rptr. 2d 710 (Ct. App. 1999), which amount* to the 
tam e result — dismissal o f the free exercise claim.
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C .  A l a n  R e i n a c l i '

It is a real privilege to b e  h e r e  w i t h  all o f  y o u  for this historic 

conference. T h e  q uest i o n  w c  are d e a l i n g  w i t h  in this p a n e l  is p e r­

h a p s  the m o s t  crucial if w c  are to s u c c e e d  in passing state R F R A s .  

W e  h a v e  b e e n  aggressively p u r s u i n g  R F R A  bills in dirce states so 

far, California, A r i z o n a  a n d  Hawaii. T h e  q u e s t i o n  w c  h e a r  m o s t  

f r o m  legislators is w h y  this bill is n e e d e d .  T h e y  d o  n o t  w a n t  to h e a r  

legal jargon. T h e y  w a n t  to k n o w  w h o  is getting h urt a n d  w h a t  

n e e d s  fixing.

I h a v e  b e e n  a s k e d  to p r o v i d e  s o m e  c o n c r e t e  e x a m p l e s ,  f r o m  the 

perspective o f  m y  o w n  faith, o f  the k i n d s  o f  free exercise p r o b l e m s  

w e  experience. S e v e n t h - c a y  Adventists a d h e r e  to historic Biblical 

faith, so w e  share m a n y  religious liberty p r o b l e m s  with o t h e r  Chr i s­

tians. Like o t h e r  churches, w e  also h a v e  distinctive teachings that 

lead to u n i q u e  challenges. First, as a n  e x a m p l e  c o m m o n  to m a n y  

believers, r e c c n d y  w c  assisted a n  A d v e n u s t  n u r s e  w h o  refused, for 

religious reasons, to paru'cipate in p r o v i d i n g  abortion services. 

Th i s  case arose in a  private hospital setting, dius raising o n l y  T i d e  

VII religious a c c o m m o d a t i o n  issues. H o w e v e r ,  h a d  it arisen in a  

public hospital, it w o u l d  h a v e  also raised constitutional concerns.

T h e  largest v o l u m e  o f  free exercise p r o b l e m s  for S c v e n d i - d a y  

Adventists, b y  a  w i d e  m a r g i n ,  arise f r o m  o b s e r v a n c e  o f  the S e v e n d i -  

d a y  S a b badi,  f r o m  s u n d o w n  Friday to s u n d o w n  Saturday. Adventist 

students atten d i n g  public schools are routinely d e n i e d  o p p o r t u n i t y  

to participate in b a n d  a n d  athletic p r o g r a m s ,  b e c a u s e  concerts o r  

g a m e s  are s c h e d u l e d  o n  S a b b a t h .  O n l y  occasionally d o  s c h o o l  dis­

tricts m a k e  a n y  a t t e m p t  to c o m p r o m i s e  o r  a c c o m m o d a t e  the A d ­

ventist students. M o s t  frequently, pa r e n t s  s i m p l y  ac c e p t  s u c h  e x­

clusion as a  cost o f  dieir faidi. H o w e v e r ,  those students w h o  are 

e x c l u d e d  d o  n o t  universally r e s p o n d  widi a  sense o f  p r i d e  o v e r  

m a i n t a i n i n g  dieir faithfulness. S u c h  painful e x p e r i e n c e s  lead 

s o m e  students to resent a n d  eventually a b a n d o n  their faith.

In die school context, R F R A  o u g h t  to protect die right o f  stu­

dents to e n g a g e  in activities, s u c h  as b a n d ,  w h e r e  S a b b a d i  activities 

are only a  part o f  the w h o l e .  A  s t u d e n t  c a n  participate in b a n d  

d i r o u g h o u t  die w e e k ,  a n d  p e r f o r m  in diosc concerts dial arc n o t  

hel d  d u r i n g  S a b b a t h  hours. T h e  fact that the s t udent will refrain 

f r o m  participating in all concerts s h o u l d  n o t  e x c l u d e  that studcnL

W h y  W e  N e e d  S t a le  R F R A  B i l l s
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T h e  b a n d  has n o  interest sufficiently c o m p e l l i n g  to justify e x c l u d­

in g  the s t u d e n t  entirely. After all, the b a n d  w o u l d  n o t  b e  better off 

b y  e x c l u d i n g  llie s t u d e n t  altogether t h a n  b y  p e r m i t t i n g  the s t udent 

to partially pardcipate.

S a b b a t h  p r o b l e m s  arise m o s t  often in the c o n t e x t  o f  e m p l o y ­

m e n t .  G o v e r n m e n t  e m p l o y e r s  a c c o u n t  for a  d i s p r o p o r d o n a t c  

s h a r e  o f  cases. T h i s  m a y  b e  attributable to the fact diat g o v e r n­

m e n t  c m p l o y e i s  h a v e  n o  e c o n o m i c  i n c c n d v e  to n e g o d a t c  a  S a b ­

b a t h  a c c o m m o d a d o n .  C o r p o r a d o n s  are generally myopi c a l l y  fo­

c u s e d  o n  profits a n d ,  therefore, h a v e  every fiscal i n c e n d v e  to avoid 

c o s d y  lidgadou. Accountability in g o v e r n m e n t  d o e s  n o t  o p e r a t e  as 

it d o e s  in die private sector. Radier, g o v e r n m e n t  officials are m u c h  

less c o n c e r n e d  a b o u t  die costs o f  lidgadon.55 T h e  last m a j o r  N i n d i  

Circuit T i d e  VII case, in 1996, involved a  g o v e r n m e n t  e m p l o y e r ,  

the California D e p a r t m e n t  o f  F o o d  a n d  Agriculture. K w a s i  O p u k u -  

B o a t e n g  h a d  a p p l i e d  for a  p e r m a n e n t  p o s i u o n  w i t h  die agency.'6 

W h e n  h e  i n f o r m e d  die a g e n c y  h e  c o u l d  n o t  w o r k  o n  the S a b bath, 

the a g e n c y  t e r m i n a t e d  die hiring process.37 T h e  N i n t h  Circuit 

f o u n d  that O p u k u - B o a t c n g  h a d  established a  p r i m a  facie case o f  

religious d i s c r i m i n a d o n  a n d  diat the state h a d  n o t  d e m o n s t r a t e d  

diat it w o u l d  suffer u n d u e  h a r d s h i p  if forced to a c c o m m o d a t e . 58 

A n  i m p o r t a n t  T i d e  Vli case c u r r c n d y  p e n d i n g  in die N i n t h  Circuit 

also involves a g o v e r n m e n t  e m p l o y e r ,  B a l i n t  v .  C a r s o n  C i t y . i0
W o r k i n g  o n  die S a b b a d i ,  o r  otherwise v i o l a d n g  o n e ’s religious 

faith, s h o u l d  n o t  b e  a  c o n d i d o n  o f  g o v e r n m e n t  e m p l o y m e n t  In­

d e e d ,  g o v e r n m e n t  e m p l o y e r s  s h o u l d  b e  h e l d  to a  h i g h e r  s t m d a r d  

t h a n  that s t a n d a r d  established b y  die S u p r e m e  C o u r t  in T r a n s  

W o r ld  A i r l i n e s ,  I n c .  v .  H a r d i s o n In T r a n s  W o r ld  A i r l i n e s , die C o u r t  

h e l d  diat requiring a n  e m p l o y e r  to b e a r  m o r e  d i a n  a  d c  m i n i m u s  

cost in a c c o m m o d a d n g  a n  e m p l o y e e ’s religious p r a c d c c s  

a m o u n t e d  to a n  u n d u e  hardship.41 T h e  c o m p e l l i n g  interest test, if 

a p p l i e d  to g o v e r n m e n t  e m p l o y m e n t ,  w o u l d  certainly n e g a t e  the d c

” Even in cases where wc have dealt with top management o f  a government agency, 
there was no apparent sense o f fiscal imperative to negotiate. In act, government agencies 
a te  far less willing to negotiate, generally, than their corporate counterparts, although there 
are always those fair-minded or sincere officials who prove exceptions to the rule.

“ .SirKwasi Opuku Roateng v.California, 95 F.3d HOI, H66 (9th Cir. 1996),
"  See id.
“ Set id. at 1472-73.
"  IPO F.Sd 1017 (9th Cir. 1999).
“ -132 U.S. 03 (1977).
"  See id, at 85.
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m i n i m u s  rule established in H a r d is o n . H o w e v e r ,  it w o u l d  n o t  re­

qui r e  courts to disregard i m p o r t a n t  g o v e r n m e n t a l  interests. T h e  

e m p l o y e r  m u s t  b e  able to p e r f o r m  its nccessaiy functions. Relig­

ious a c c o m m o d a t i o n  c a n n o t  u n d e r m i n e  diosc functions. H o w ­

ever, u n d e r  c u r re nt  law a n y  d e  m i n i m u s  b u r d e n  o n  a n  e m p l o y e r  is 

e n o u g h  to p e r m i t  g o v e r n m e n t  to a b r i d g e  religious liberty.4' T h i s  is 

w h o l l y  i n a d e q u a t e  w h e n  applied to g o v e r n m e n t .  A  constitutional 

s t a n d a r d  o u g h t  to apply, a n d  o n e  that a d e q u a t e l y  respects religious 

f r e e d o m .

S a b b a d i  t c s d n g  p r o b l e m s  are also prevalent. M o s t  testing a g e n ­

cies arc reasonable, a n d  arc willing to p r o v i d e  for n o n - S a b b a d i  test­

ing. B u t  s o m e  public schools, colleges, o r  t e s u n g  agencies instead 

force Adventist students to c h o o s e  b e t w e e n  dieir religion a n d  dieir 

e d u cational progress.43

A s i d e  f r o m  the Sabbadi, o d i e r  aspects o f  Adventist faith e n c o u n ­

ter p r o b l e m s  a b s e n t  R F R A .  P u b l i s h i n g  w o r k  has b e e n  a n  i m p o r ­

tant pait o f  die A d v e n u s t  ministry since o u r  inception as a  c h u r c h .  

F o r  m a n y  years, w e  h a v e  e m p l o y e d  a  sales force to m a r k e t  literature 

di r e c d y  to the public, including i n - h o m e  p r esentadons. In addi- 

d o n ,  every year m a n y  c h u r c h e s  c o n d u c t  a  f u n d  raising drive for 

c o m m u n i t y  service a n d  disaster relief ministry. In m a n y  places this 

involves door-t o-d oo r solicitadon. T h e s e  acdviucs f r e q u e n d y  lead 

to conflicts with local g o v e r n m e n t  a u d i o r i d e s  o v e r  licensing o r  

p c m i i t d n g .

A  very c u r r e n t  c o n c e r n  involves o u r  t e a c h i n g  that c h u r c h  m e m ­

bers a n d  i n s d t u d o n s  abstain f r o m  i n v o l v e m e n t  w ith labor unions. 

In die small t o w n  o f  Uk i a h ,  California, a b o u t  t w o  h o u r s  n o r d i  o f  

S a n  Francisco, a n  A d v e n d s l  hospital is involved in l i u g a d o n  widi 

die California N u r s e s  A s s o c i a d o n  o v e r  their effort to u n i o n i z e  the 

nurses. T h e  hospital objects to r e c o g n i z i n g  a  labor u n i o n  o n  relig­

ious f r e e d o m  g r o u n d s .  First a n d  foremost, die veiy act o f  recogniz­

ing  a  labor u n i o n  violates die hospital’s religious convicdons. In 

a d d i d o n ,  s u c h  recognition c o u l d  -asily l ead to die hospital b e i n g  

f o r c e d  to n c g o d a t c  o ver faith-based policies.

T h e  hospital has raised a  jurisdicdonal defense, a r g u i n g  to the 

N a u o n a l  L a b o r  R c l a d o n s  B o a r d  (“N L R B ”) that, b e c a u s e  o f  die 

First A m e n d m e n t  a n d  R F R A ,  the N L R B  lacks jurisdicdon to i m ­

" See id.
" I nm currently preparing to seek nn Injunction against the State of California because 

one of its professional graduate programs lias scheduled all required courscwork on Satur­
days.
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p o s e  a  labor o r g a n i z i n g  process against the religious scruples o f  die 

hospital. A l d i o u g h  R F R A  h a s  o f  co u r s e  b e e n  invalidated as to the 

states, several courts h a v e  h e l d  that it is still in effect w i t h  respect to 

the Federal government.''1

F r e e  exercise c laims c a n  a n d  d o  arise b e c a u s e  o f  state la b o r  laws 

as well. In a  p e n d i n g  lawsuit, t w o  f o r m e r  e m p l o y e e s  a r e  s u i n g  

L o m a  L i n d a  University a n d  M e d i c a l  Center, a n  A d v e n t i s t  institu­

tion, claim i n g  in part that they w e r e  d i s c h a r g e d  in violation o f  state 

labor laws for s e e k i n g  to o r g a n i z e  a  labor u n i o n . 15 If they really 

w e r e  trying to o r g a n i z e  a  labor un i o n ,  this w o u l d  itself h a v e  b e e n  

g r o u n d s  for discharge, since the Adventist faith prohibits s u c h  a c­

tivity. A  state c o u r t  will h a v e  to de c i d e  w h e t h e r  L o m a  L i n d a  h a s  a 

right to discipline e m p l o y e e s  for violating c h u r c h  t eachings against 

participating in l a b o r  unions. Clearly, L o m a  L i n d a  is o n  u ncer tai n 

constitutional g r o u n d  w i t h o u t  the benefit o f  R F R A .

T h e  right to discipline e m p l o y e e s  for violating c h u r c h  teachings 

often arises in cases o f  sexual m i s c o n d u c t .  F r e q u c n d y ,  d i s g r u n d e d  

f o r m e r  e m p l o y e e s  b r i n g  discrimination lawsuits, asserting claims 

b a s e d  o n  age, g e n d e r ,  o r  race, regardless o f  the faith-based r e a s o n  

for die discharge. T i d e  VII pe r m i t s  religious institutions to dis­

criminate o n  the basis o f  religion. H o w e v e r ,  state l a w  m a y  p r o v i d e  

a n  i n d e p e n d e n t  basis for a  discrimination suit in s u c h  cases. Cali­

fornia c u r r e n d y  e x e m p t s  religious nonpiofits f r o m  its discrimina­

tion laws.16 H o w e v e r ,  this e x e m p t i o n  is u n d e r  attack, a n d  m a y  well 

b e  r e p e a l e d  diis year.17 If so, religious institutions m a y  b e  r e q u i r e d  

to retain faculty, administrators, ministers, o r  o d i e r  e m p l o y e e s  w h o  

u p h o l d  neither the doctrinal n o r  behavioral s t a n d a r d s  o f  the 

c h u r c h .  Obviously, this w o u l d  devastate the c h u r c h ’s ability to 

carry o n  its religious mission.

A n o d i e r  p e n d i n g  case involves land u s e  in Vacaville, California, 

w h e r e  a n  Adventist c h u r c h  is s e e k i n g  to establish a  Christian radio 

station o n  c h u r c h  property, utilizing a  d o n a t e d  m o b i l e  h o m e .  T h e  

B o a r d  o f  Supervisors h e l d  dial die radio station w a s  n o t  a n  acces­

sory u s e  to a n  A d v e ntist C h u r c h ,  since n o  o d i e r  c h u r c h  in the 

c o u n t y  o p e r a t e d  a  ra dio station. T h e y  also h e l d  diat a  radio station

" The hospital insists that recognizing a labor union would force it to negotiate.
u SeeShankel v. I.oma Linda Univ., No. SCV272520 (Cal. Super. Ct. 1994).
“ So*CM..C iv ’t Co d e § 12926(d)(1) (WcstSupp. 1999).
"  The expected language has not yet been introduced. AB 1541, however, contains 

language repealing the exemption only for religious hospitals that serve the public, As 
introduced, there Is no provision to exempt religious hospitals with respect to the right to 
discriminate on the basis o f religion.
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is n o t  a  c o m m u n i c a t i o n  facility. T h i s  latter ruling w a s  necessitated 

b y  the fact that c o m m u n i c a t i o n  facilities are p e r m i t t e d  in a n y
49

z on e .

T h e  c o u n t y’s v i e w  o f  this case is that it has die right to restrict 

the p r o c l a m a t i o n  o f  the gospel, w h i c h  is central to die c h u r c h ’s 

very r e a s o n  for existence, w i t h o u t  r e g a r d  for w h e t h e r  the radio 

s t a d o n  will adversely i m p a c t  the c o m m u n i t y / 5 In fact, the r e c o r d  

w a s  silent as to a n y  real i m p a c t  o n  the c o m m u n i t y .  Sure, there 

w e r e  the usual a s s o r t m e n t  o f  a  f e w  n e i g h b o r s  w h o  c o m p l a i n e d ,  b u t  

their c o m p l a i n t s  lacked a n y  substance. O n e  neighb' r e v e n  c o m ­

pla i n e d  that die stadon, not yet in existence, w a s  alr< .idy interfer­

in g  wid i  his television r e c c p d o n .

O n  appeal, the c h u r c h’s attorney, F r e d  B l u m ,  a r g u e d  that d e ­

t e r m i n i n g  w h e d i e r  a  radio s t a d o n  is a n  accessory u s e  b y  reference 

to the c o n d u c t  o f  m o s t  c h u r c h e s  is blatant d i s c r i m i n a d o n  against 

m i n ority faiths. T h e  majority’s acdviues d e t e r m i n e  die s c o p e  o f  

m i n o r i t y  c o n d u c t ,  B l u m  c o n c l u d e d . 50 T h i s  is the w o r s t  sort o f  m a -  

joritarianism w h i c h  o u r  c o n s d t u d o n  i n t e n d e d  to p r e v e n t  T h i s  

reasoning, a c c o r d i n g  to B l u m ,  w o u l d  p e r m i t  die c o u n t y  to say to 

the Cadiolic C h u r c h :  “a  confessional is n o t  a n  accessory use to y o u r  

c h u r c h ,  since n o  o d i e r  c h u r c h  in the c o u n t y  has a  confessional."1 

U s i n g  this reasoning, die c o u n t y  c o u l d  say to a  s y n a g o g u e :  “a 

m i k v a h 15 is n o t  a n  accessory u s e  since n o  o t h e r  faith g r o u p  h a s
>|S3

o ne .

California has a  public a c c o m m o d a d o n  law, the U n r u h  Civil 

Rights Act,14 that m a k e s  n o  e x e m p d o n  for religious institudons.

“  The coumy interprets this as relating to unm anned facilities only. This would mean 
that one could locate an unmanned tower in a residential zone, but not an actual radio 
station, which can fit into one or two rooms o f a house.

"  The premise o f this case is that a radio station is not an accessory use to a church. 
Such determination is independent o f whether that use will adversely impact die commti- 
nity. Thus, the county argued findings by the Planning Commission such as: "it is not com­
mon o r  necessary for radio stations to be associated with churches," and “the establishment, 
maintenance and operation of the radio broadcasting station is a professional office use 
which is not in conformity with the County Cenetal Plan goals, policies and objectives re­
garding the intended land uses in rural residential areas." Respondent’s Opposition to 
Petition at 11-12, Vacaville Adventist Church v. Solano County Bd. o f Supeivisors (Cal. Su­
per. Ct. 1998) (No. L0109S5).

40 S e e Petitioner's Memorandum at 9-10, V a c a v i l l e  S e u e u t h i l a y  A i l v n i l h l  Church (No. 
L0109S5).

*' A/.
”  A M ikvahisnb  th used for ceremonial cleansing.
"  Petitioner’s M morandum at 9-10, V u c c n i U e  S c i ’m t h - d n y  A d v e n t i s t  Church (No. 

L0I0935).
“  Set Cai~ Crv. C ode § 51 (West Supp. 1999).



u The Unruh Civil Rights Act has been intcrpreicd to apply to schools, which arc con­
sidered “business establishments" and required to accommodate die public without dis­
crimination. See Nichole M. by and Through Jacqueline M. v. Martinez Unified School Dist., 
061 F. Supp. 1369 (N.D. Cal. 1907).

“ Once the principle is established that schools are ‘business establishments’ covered 
by the Unruh Civil Rights Act, the admissions and discipline policies o f religious schools 
become legally actionable.

" Thankfully, 1 am unaware that the lack o f  dc ju re  protection has had a chilling effect 
on student discipline, but it is only a matter o f time before some disgruntled, disciplined 
student learns that his rights may have been violated.

“ See Jack M. Rakove, Oricinai. Meetings: politics &  Ideais in tiie Making of the 

C o n m h u t i o n  35 (1996).
"  See A D o c u mentary H istoryof Religion in America, supra note 11, at 259.
“ See id

U n d e r  c u r r e n t  law, religious institutions lack a  free exercise d e ­

fense to claims filed u n d e r  U n r u h .  F o r  e x a m p l e ,  s u p p o s e  a n  A d ­

ventist school like L o m a  L i n d a  University p e r m i t s  a  local Girl S c o u t  

chapter, unaffiliated with the school, to m e e t  o n  c a m p u s .  L o m a  

L i n d a  c o u l d  b e  h e l d  liable for discrimination if it failed to equally 

p e r m i t  a  Satanist g r o u p  to m e e t ” I n d e e d ,  it c o u l d  b e  c o m p e l l e d  

to p e r m i t  die Satanists to m e e t  o n  c a m p u s .

B e c a u s e  U n r u h  m a k e s  n o  e x c e p t i o n  for religious institutions, in 

the a b s e n c e  o f  a  viable free exercise o r  R F R A  defense, religious 

schools c o u l d  b e  s u e d  for discriminating in a d missions o n  the basis 

o f  religion.10 A l t h o u g h  Adventist sc h o o l s  generally d o  a d m i t  stu­

dents o f  ail faidis, a n d  d o  n o t  discriminate, the f r e e d o m  to define 

die s tu de nt b o d y  is central to die religious mission. T h i s  f r e e d o m  

also e x t e n d s  to die ability to discipline students for violating life­

style standards, a  f r e e d o m  that c h u r c h  schools c u r r e n d y  lack.17

In closing, I w o u l d  like to p u t  die effort to pass State R F R A s  in 

historical context. F o r  h u n d r e d s  o f  years b ef or e the A m e r i c a n  

Revolution, E n g l i s h m e n  believed that P a r l i a m e n t  protected their 

rights against u s u r p a t i o n  b y  die c r o w n . 13 T h e  n e e d  to protect those 

lights against a b u s e  b y  the legislative p o w e r  first b e c a m e  a n  issue in 

colonial A m e r i c a .  T h o m a s  Jefferson w a s  se e k i n g  a  solution to diis 

p r o b l e m  w h e n  lie drafted the Virginia Statute Establishing Relig­

ious F r e e d o m . 19 E v i d c n d y ,  h e  h a d  n o t  yet discovered the solution, 

as e v i d e n c e d  b y  the text, w h i c h  a d m o n i s h e s  future legislatures n o t  

to restrict o r  repeal the f r e e d o m s  s e c u r e d  dicrcby. A m e r i c a n s  

h a v e  taken for g r a n t e d  the solution that the f o u n d e r s  finally 

a d o p t e d  —  to protect f u n d a m e n t a l  rights in a  constitution that 

w o u l d  b i n d  future legislatures.

O u r  state R F R A  batdcs arc e v i d e n c e  that the S u p r e m e  C o u r t  has

■I/

. fj.
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effectively reversed t w o  centuries o f  progress, taking us b a c k  to pre- 

consdtutional colonial A m e r i c a .  W c  c a n  n o  l o n g e r  rely o n  consti­

tutional protection, b u t  m u s t  ask majoritarian legislative b o d i e s  to 

protect w h a t  has b e e n ,  a n d  s h o u l d  be, a  f u n d a m e n t a l  right, p r o­

tected against a b u s e  b y  the majority. W e  face the difficult, b u t  n o t  

impossible task, o f  c o n v i n c i n g  a  deliberative b o d y ,  a c c u s t o m e d  to 

c o m p r o m i s e ,  to a c c e p t  that free exercise o f  religion is a  f u n d a m e n ­

tal right w h i c h  c a n n o t  b e  c o m p r o m i s e d .  In this effort, w e  joi n  the 

illustrious c o m p a n y  o f  M a d i s o n  a n d  Jefferson.

S o  p e r h a p s  w c  c a n  learn a  lesson f r o m  M a d i s o n ’s efforts to pass 

the Virginia Statute for Religious F r e e d o m .  B e i n g  a  skilled legisla­

tive captain, M a d i s o n  u n d e r t o o k  a  very successful petition drive to 

o btain grassroots s u p p o r t  for die bill.61 If religious liberty is to b e  

p rotected b y  the majoritarian b r a n c h  o f  g o v e r n m e n t ,  the m o s t  i m ­

por t a n t  c o u r t  in the l a n d  b e c o m e s  the c o u r t  o f  public opinion. 

T h e  legislature reflects, h o w e v e r  imperfectly, die public will. If the 

p e o p l e  d o  n o t  cherish religious f r e e d o m ,  w e  h a v e  little h o p e  o f  

preserving its legal status.

D .  P iv f e s s o r  D o u g la s  L a y c o c k 62

A  k e y  part o f  the political p r o b l e m ,  in C o n g r e s s  a n d  especially in 

the state legislatures, is this question o f  w h a t  difference R F R A s  will 

m a k e .  In Congress, w c  h a v e  n o t  h a n d l e d  that question very well, in 

part b e c a u s e  e v e r y o n e  is b u s y  a n d  w c  h a v e  n o t  d o n e  the k i n d  o f  nitty 

gritty h o m e w o r k  that it takes to u n c o v e r  c o m p e l l i n g  stories. B u t  

m o r e  fundamentally, m o s t  o f  the g o o d  stories f r o m  m y  perspective as 

a  civil libertarian turn o u t  n o t  to b e  g o o d  stories politically. W h a t  

cou n t s  as a n  appea l i n g  e x a m p l e  in this r o o m  d o c s  n o t  b e g i n  to c o u n t  

as a n  appea l i n g  e x a m p l e  in m o s t  legislatures. Steve Solarz, w h o  

s p o n s o r e d  die first Federal R F R A  bill, said: “Religious liberty is 

p o p u l a r  in die abstract b u t  it is controversial in its specific 

applications."45 T h a t  is the heart o f  the p r o b l e m .  T o o  m a n y  

e x a m p l e s  invade die turf o f  s o m e  interest g r o u p  o n  die o t h e r  side 

w h o  says, “Wel l  o f  course dicy shouldn't b e  able to d o  diat! W h o  d o  

dicy diink dicy axe?”

" W illiam L kf. M iij.k r , T h e  F irst L iiikrtv (1985).

** Alice McKran Young Regenu Chair in Law. The University o f Texas at Austin.
"  This Insight was commonly quotrd among RTRA supporters in the debates over that 

bill in 1991-93, but It does not appear to have previously been recotded in the written rec­
ord.



844 University of California, Dam [Vol. 32:823

In addition, m a n y  e x a m p l e s  that s e e m  central f r o m  inside a 

religious tradition d o  n o t  s e e m  so i m p o r t a n t  to s o m e o n e  w h o  is 

outside die tradition. M a n y  p e o p l e  —  legislators a m o n g  d i e m  —  

m a y  n o t  lake dieir o w n  religious tradition very seriously a n d  h a v e  n o t  

spe n t  m o r e  dian a  f e w  m i n u t e s  diinking a b o u t  dicse problems. 

Unfortunately, m a n y  c o m p e l l i n g  stories often fail to arouse die 

interest o f  legislators.

In addition, diere is a m b i g u i t y  a b o u t  w h a t  die various standards 

m e a n .  W h a t  w a s  the pr e - S m it h  standard, a n d  h o w  m a n y  religious 

liberty claims s u c c e e d e d  u n d e r  diat standard? H o w  m a n y  w o u l d  

s u c c e e d  u n d e r  R F R A ?  T h e s e  cases are t o u g h  to w i n  b e c a u s e  courts 

often hav e  die s a m e  reaction as politicians. T h e  p r e - S m it h  record w a s  

b a d  in reported cases in die l o w e r  courts, b u t  it w a s  n o t  so b a d  in the 

S u p r e m e  C o u r i M  o r  in sctdemcnts.

I w a n t  to reinforce w h a t  Pat N o l a n  said. T h e  c o m m o n  

u n d e r s t a n d i n g  o f  die m e a n i n g  o f  S m it h  a m o n g  g o v e r n m e n t  lawyers 

is: “W e  d o n ’t h ave to talk to y o u  a n y m o r e .  All laws are neutral a n d  

generally applicable. S o  w c  win. W e  d o  n o t  h a v e  to justify o u r  

actions. W e  d o  n o t  have to h a v e  a  r e a s o n  for n o t  m a k i n g  exceptions; 

diereforc w e  d o  n o t  h a v e  to talk a b o u t  n o t  m a k i n g  a n  exception. 

S i m p l y  put, w c  d o  n o t  h a v e  to talk to you." B a r g a i n i n g  a n d  

negotiating pro v e  very difficult f r o m  diis perspective. Threats to sue 

lack force b e c a u s e  diey believe dicy always win.

In die prc - S m it h  era a n d  u n d e r  R F R A ,  g o v e r n m e n t  officials h a d  to 

justify a b u r d e n  o n  religious liberty widi a  c o m p e l l i n g  g o v e r n m e n t a l  

interest. W h i l e  die exact s t a nda rd w a s  unclear, it certainly s e e m e d  

high. A t  the very least, it p r o v i d e d  a  basis to b e g i n  a  conversation. 

T h e  threat to file a  lawsuit w a s  viable. Victories w e r e  difficult, a n d  

lawsuits expensive. B u t  diey w e r e  expensive for b o t h  sides, a n d  b o t h  

sides h a d  a  legal basis for their position, w h i c h  p r o v i d e d  a  basis for 

m e a n i n g f u l  discussion. O f t e n  diese p r o b l e m s  c a n  b e  resolved in 

m utually acceptable ways widi g o o d  faith negotiation. B u t  there is n o  

basis 011 w h i c h  to negotiate if o n e  side holds all the bargaining 

power. Before S m it h , negotiated solutions w e r e  often possible; after 

S m it h  a n d  without R F R A ,  they usually are not.

Negotiation w a s  b e c o m i n g  m o r e  difficult e v e n  with R F R A s .  

G o v e r n m e n t  officials arc b e g i n n i n g  to u n d e r s t a n d  dial a  c o m p e l l i n g

'* .W Douglas Laycock and Oliver S. Thomas, tulrtf/trling tlir 101 ip mu Freedom Itrslornlimt 
Act, 7-1 Tex. L. Rt.v. 209,222-28 (190-1) (reviewing die Supreme Court’s interpretation o f the 
compelling interest test in tree exercise cases).
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interest d o c s  n o t  m e a n  m u c h  to m a n y  judges. G o v e r n m e n t  officials 

are b e g i n n i n g  to u n d e r s t a n d  that they c a n  a b r i d g e  religious liberty 

a n d  a r g u e  diat dicy h a v e  n o t  i m p o s e d  a substantial b u r d e n .  S o  it 

m a y  b e  diat, e v e n  with state R F R A s ,  s o m e  b u r eaucrats will refuse to 

talk a n d  die threat to file a lawsuit will n o t  b e  as effective as in the 

past. W e  n o t  o nly h a v e  to get these bills passed, w e  m u s t  w i n  s o m e  

cases. State R F R A s  provide a  basis for a lawsuit a n d ,  therefore, a  basis 

for s c t d e m c n t  discussions, b u t  unless religious claimants w i n  s o m e  

cases, their basis for discussion will r e m a i n  w e a k .

I also think w e  h a v e  b e e n  too q u i c k  to c o n c e d e  diat all laws are 

neutral a n d  generally applicable. In fact, diey often are not. A  law 

forbidding discrimination o n  die basis o f  religion m a y  n o t  b e  a 

neutral a n d  generally applicable law. It m a y  a p p l y  to everyone, b u t  it 

is a  law dealing explicidy widi religion —  m a k i n g  religion a  

regulatory category —  a n d  I w o u l d  cha ll eng e diat e v e n  u n d e r  the 

S r . i t h  standard. M a n y  courts believe diat z o n i n g  laws arc neutral a n d  

generally applicable, b u t  I d o  n o t  think w e  s h o u l d  let that a s s u m p t i o n  

stand unchallenged. Z o n i n g  laws are die antithesis o f  generally 

applicable laws. W i d i  anything as big as a  c h u r c h ,  z o n i n g  officials 

d ecide parcel b y  parcel. Every piece o f  l a n d  is regulated individually 

a n d  with particularity. T h e r e  is n o d i i n g  generally applicable a b o u t  

z o n i n g  laws in m o s t  jurisdictions.

T h e  recent N i n t h  Circuit case s h o w s  that it is possible to protect 

religious exercise widi the hybrid-rights theory.” B u t  I a m  n o t  very 

optimistic a b o u t  that; f e w  courts h a v e  relied o n  this theory, a n d  

odicrs h a v e  e x p r essed serious doubts.''1’

Finally, only s o m e  o f  the batdcs o v e r  religious f r e e d o m  involve 

legislatures a n d  statu'cs. M o r e  often, s u c h  batdcs e m e r g e  f r o m  

bureaucratic a n d  administrative practice. T h e y  are fact specific, 

often n o t  recurring patterns. T h e  o p p o n e n t  o f  religious liberty often 

is n o t  a  legislator, b u t  a  career b u r e a u c r a t  o r  a  single-issue regulator.

T w o  early cases u n d e r  die Florida R F R A  p r o v i d e  appealing

“  Thomas v. Anchorage Equal Rights Coinm 'n, 103 F.Sd 692, 702-11 (9lh Cir. 1999) 
(finding hybrid rights in landlord-tcnanl dispute).

“  Compare itt., and  People v. Dejongc, 501 N.W.2d 127, 134 (Mich. 1995) (finding hy- 
biid right to home school), with Church of the Lukuml Uabalu Aye, Inc. v. City of Hialeah, 
508 U.S. 520, 56007 (1993) (Soutcr, J„  concurring) (finding hybrid-rights doctrine 'ulti­
mately untenable"), Thomas, 165 F.Sd al 722-26 (1 lawkins, J., dissenting) (doubting existence 
of hybrid-rights doctrine), Kissinger v. Board of Trustees, 5  F.3d 177, 180 (6tli Cir. 1993) 
(■ejecting hybrid-rights doctrine as illogical), and Salvation Army v. Departm ent of Commu­
nity Affairs, 919 F.2d 183, 199-200 (3d Cir. 1990) (holding that hybrid freedom of associa­
tion claim adds nothing to free exercise claim).
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e x a m p l e s  o f  w h y  w e  n e e d  s u c h  acts. In die first, die plaintiff lost his 

driver’s license for ten years b e c a u s e  h e  is a  lay c o m m u n i o n  minister 

in a  L u t h e r a n  church.07 H e  h a d  prior convictions for D W I  a n d  d r u g  

abuse; his license w a s  p r o b a t e d  for ten years o n  condition diat h e  

abstain f r o m  dru g s  a n d  alcohol. H e  has b e e n  t h r o u g h  a 

detoxification clinic. H e  is n o w  clean. H e  m e n t i o n e d  to his 

probation officer that h e  w a s  serving at the L u d i e r a n  c h u r c h  as a  lay 

minister. T h e  officer pulled his license b e c a u s e  h e  w a s  h a n d l i n g  

w i n e  a n d  taking c o m m u n i o n .  T h e  state prose c u t o r  d e f e n d e d  the 

revocation in state court a n d  p r o m i s e d  to a p p e a l  if h e  lost. C o o l e r  

h e a d s  eventually prevailed; the case setdcd, a n d  the state has 

p r o m i s e d  n o t  to rev oke licenses o ver c o m m u n i o n  wine.08 If this 

e x a m p l e  o f  a  state R F R A ’s benefits d o e s  n o t  e v o k e  s y m p a t h y  f r o m  

legislators, it is h a r d  to k n o w  w h a t  e x a m p l e  will.

In a  s e c o n d  Florida case, the city o f  B o c a  R a t o n  w a n t s  to bulldoze 

die t o m b s t o n e s  in the m u n i c i p a l  c e m e t e r y  a n d  b e g i n  enforcing a  

clause that has b e e n  buried in city’s c e m e t e r y  ordinance, n e v e r  

before enforced, a n d  retroactively a m e n d e d  f r o m  t i m e  to d m e . M  T h e  

clause says that t o m b s t o n e s  (1) m u s t  b e  flat to die g r o u n d ,  a n d  (2) 

c a n  h ave only identifying information.'0 T h e  clause dius prohibits 

religious inscriptions, crosses, stars o f  David, a n d  Bible verses, 

permitting o nly n a m e s  a n d  dates. I d i o u g h t  that w a s  a  g o o d  

e x a m p l e ,  b u t  it h a d  n o  i m p a c t  in W a s h i n g t o n ,  a n d  the trial j u d g e  

ruled for the city.'1 A n  appeal is p e n d i n g . 7*’

Often, if o n e  looks b e n e a t h  die surface, dicre is discrimination, 

hostility, a n d  u n e v e n  e n f o r c e m e n t  o f  statutes a n d  rcguladons. F o r  

e x a m p l e ,  die M o r m o n s  are die majority in U t a h  a n d  m y  guess is that 

U t a h  a n d  its local g o v e r n m e n t s  d o  n o t  often infringe o n  their 

religious activities. If M o r m o n s  c a n n o t  protect dieir religious

11 See Norcen Marcus, St/ur: Communion During Probation a Sin; Churchgoer Fighting 
Driver's License Suspension, Fort LAUDERDALE SUN-SENTINEI. (Jan. 4, 1999) (available, for a 
fee, at <li((p://sun-scntincl.com/archive.htm>).

“  See Norcen Marcus, Communion Wine Won't Dor Minister front Driving, Fort 

Lauderdale R o r i d a  SUN-SENTINEL (Feb. 20, 1999) (available, for a fee, ai <h ttp ://sun - 
scnuiiel com/arcbive.htm>).

M See Warner v. Hanson, No. 98-8054-Civ Ryskamp (S.D. Fla. Mar. 31,1999).
”  So-Boca Raton City Council Resolution 185-82, § 1(9), as am ended by City Council 

Rcsolulions 182-88 and 119-90 (quoted and paraphrased in Verified Complaint -1-0, and in 
Plaintiffs Response to Defendants' Motion to Dismiss Complaint 5 n.3).

" See Ben Anderson, Judge Mows Down Cemetery Religious Symbols, CONSERVATIVE NEWS 
Service (April 2, 1999) (available at <littpr//wvrw.conscrvativenews.org/InDepth 
/archlve/19999M/INl)19990-l02c.html>).

"  SerACLU Press Release, Florida ACLU to Appeal Puling on Iteligious Symbols in Ce-netny 
(Mar. 31,1999) (available at <http://vN-ww.arlu.org/news/1999/ri033i991.luml>).

http://sun-%e2%80%a8scnuiiel%20com/arcbive.htm
http://sun-%e2%80%a8scnuiiel%20com/arcbive.htm
http://vN-ww.arlu.org/news/1999/ri033i991.luml
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exercise in Utah, w h a t  c h u r c h  c a n  protect itself a n y w h e r e ?

In m u c h  o f  the rest o f  the country, M o r m o n s  are a small minority, 

poorly understood. M o s t  A m e r i c a n s  associate M o r m o n s  with 

p o l y g a m y ,  w h i c h  they n o  lo n g e r  practice. A n o t h e r  c o m m o n  

m i s p e r c e p t i o n  is that they are n o t  really Christian. Thi s  also is not 

true; the full n a m e  o f  the c h u r c h  c o m m o n l y  called M o r m o n  is the 

C h u r c h  o f  Jesus Christ o f  Latter-day Saints. D e n n i s  R o d m a n  is 

p r o b a b l y  n o t  the only p e r s o n  w h o  thinks they are a  cult. P e o p l e  w h o  

call religions cults t e n d  to use the t e r m  pejoratively. S o  w h e n  a n  

administrative official with discretionary g o v e r n m e n t a l  authority 

outside U t a h  m u s t  m a k e  a  decision to gra n t  o r  d e n y  a  permit, a  

waiver, a n  exception, o r  license, o r  Like s o m e  o t h e r  action affecting a  

M o r m o n  c h u r c h  o r  M o r m o n  organization, it s e e m s  likely that, in his 

relatively u n b o u n d e d  discretion, these c o m m o n  misperceptions will 

affect the official's decision.

O n e  o f  the cases described in tire federal hearings o n  land use 

o c c u r r e d  in Forest Hills, T e n n e s s e e ,  a  fairly well-to-do s u b u r b  o f  

Nashville that historically has h a d  four c h u r c h e s  sitting n e a r  a big 

intersection —  Methodist, Presbyterian, a n d  t w o  C h u r c h e s  o f  Christ. 

O n e  o f  those c h u r c h e s  closed. T h e  M o r m o n s  b o u g h t  the property 

a n d  applied for a  lan d  u s e  permit. T h e  city d e n i e d  the application, 

citing aesthetic casons. A  state trial j u d g e  affirmed the city's action.

T h e  trial j u d g e  said that s h e  c o u l d  n o t  G n d  a n y  actual 

discrimination o f  the sort s h e  u n d e r s t o o d  the S m it h , standard to 

require.” S h e  t h o u g h  this w a s  a  neutral a n d  generally applicable rule 

that just h a p p e n e d  to prohibit n e w  churches. T h e  city's z o n i n g  c o d e  

prohibited c h u r c h e s  o n  a n y  site e x c e p t  w h e r e  the three existing 

c h u r c h e s  w e r e  already located. S u c h  a  l a w  is neither neutral n o r  

generally applicable. It w a s  in fact a total b a n  o n  n e w  churches, with 

a  g r a n d f a t h e r  clause for three familiar d e n o m i n a t i o n s .

I also fear that religious liberty Is losing its status as a  universal 

h u m a n  right. Instead, m a n y  n o w  perceive it to b e  only o n e  o f  m a n y  

special interests, a n d  o t h e r  special interest g r o u p s  will take stands 

against religious liberty. M a n y  factors, including the secularization o f  

society, h a v e  reinforced this view o f  religious liberty as special interest 

rather titan f u n d a m e n t a l  right. T h a t  vie w  is further reinforced b y  the 

fact that o t h e r  i m p o r t a n t  social a n d  political issues n o w  line u p  to 

s o m e  extent o n  religious grounds. T h e  national A C L U ,  w h i c h

” SreCorpor.ition of ihc Presiding Bishop v. Board of Cotnm'rc, No. 95-1135 (Chancery 
Cl. Davidson County,Tenn. Jan. 27,1998).
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previously s u p p o r t e d  R F R A s ,  is n o w  outside die coalition . '*

If w e  arc to succeed, w c  m u s t  restore die sense diat religious liberty 

is for everyone, diat it is a  f u n d a m e n t a l  right. W e  m u s t  help 

g o v e r n m e n t  officials, special interest groups, state legislators, a n d  the 

general public to u n d e r s t a n d  diat religious liberty is n o t  just for 

conservatives, n o t  just for Protestants o r  Christians, b u t  for believers 

a n d  nonbelievers o f  every variety. A n d  e v e n  s h o u l d  w c  a c c o m p l i s h  

this, w c  are fighting a n  uphill batde.

E .  l l i e h a  r d  F o l t i n 1

I w a s  a s k e d  to s p e a k  a b o u t  die J e w i s h  c o m m u n i t y ’s p c r s p c c d v c  

o n  R F R A .  In m o s t  circumstances, I w o u l d  a p p r o a c h  w i t h  great 

trepidation a n y  effort to s p e a k  o n  b e h a l f  o f  t h e  J e w i s h  c o m m u n i t y .  

In fact, w e  arc a  very diverse c o m m u n i t y  in t e r m s  o f  belief, o b s e r­

vance, a n d  polidcal viewpoint. T h e r e  a r e  p ublic policy issues that 

split m a n y  o f  die J e w i s h  g r o u p s  that arc part o f  the coalition a n d  

w h i c h  s u p p o r t  R F R A .  Y e t  R F R A  is o n e  issue w h e r e  o n e  c a n  s p e a k  

for the e n d r e  J e w i s h  c o m m u n i t y .  T h e  n e e d  for c o m p r e h e n s i v e  

legisladon that protects free exercise o f  religious principles has 

a c h i e v e d  u n a n i m o u s  s u p p o r t  a m o n g j e w i s h  pe o p l e .

T h e  C o a l i u o n  for the F r e e  Exercise o f  Religion includes s o m e  

t w e n t y  J e w i s h  o r g a n i z a d o n s ,  w h i c h  r u n  die g a m u t  f r o m  T h e  A g u -  

d a d i  Israel to die R e f o r m  M o v e m e n t  a n d  to all die nonaffiliatcd 

J e w i s h  o r g a n i z a d o n s  in b e t w e e n .  T h i s  u n a n i m i t y  reflects a  p r o­

f o u n d  a n d  l o n g  s t a n d i n g  recognition diat w c  a r c  a  religious m i n o r ­

ity. A s  a religious minority w c  h a v e  all p r o s p e r e d  in diis great na- 

d o n  b e c a u s e  o f  die p r o f o u n d  a n d  i n n o v a d v c  n o d o n  e n c a p s u l a t e d  

in the First A m e n d m e n t :  that the right o f  religious free exercise is 

f u n d a m e n t a l  a n d  it is n o t  to b e  a b r o g a t e d  b y  t h e  majo rit y’s will. A  

d e e p e r  value that the First A m e n d m e n t  reflects is diat m e m b e r s  o f  

the religious majority a n d  minority alike a r c  full a n d  e q u a l  m e m -

" Ste lUligium l.ibaty Protection Act of 1999, /tearing lUJort the Suhcomm. on the ConUitulim 
pjthe H o m e  Comm. on the Judiciary, lOGih Cong. (1999) (forthcoming) (italemenl of Christo­
pher Andeti) (available at <http://www.houje.gov/judiciary/ande0312.htm>). The Florida 
AC1.U, by conti.nl. lobbied hard for Florida’! RFRA and is appealing the Judgment in Wan 
net u. Human. Seesufna note 72 and accompanying text.

" Legislative Diiector and Counsel of the American Jewish Committee'* Office on 
Coveinmcnul and International Attain. Mr. Foltin ha* been active In the passage of a 
number of rival right* bill*, including RFRA, the Keligiou* Violence Act, and die Hate 
Crime* Statjitic* Art. In addition, hr *erve* at cochair of Committee on Fittt Amendment 
Right* of the American Bar Auociation'* Section on Individual Right* and Reipontibilitie*.

http://www.houje.gov/judiciary/ande0312.htm
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bcrs o f  society. W e  are n o t  guests; w e  d o  n o t  en j o y  o u r  religious 

liberty at the will o f  others a n d  at llic sufferance o f  the majority. 

Practicing o u r  religion is o u r  f u n d a m e n t a l  rigbt as h u m a n  beings 

in this society.

T h i s  is w h y  S m it h  a n d  B o e n ie  w e r e  s u c h  a  p r o f o u n d  s h o c k  to o u r  

c o m m u n i t y .  S m it h , especially, sugge s t e d  that the protection o f  the 

free exercise o f  religion c a n  b e  subject to the wall o f  the majority.'1’ 

It suggested w e  m u s t  lob b y  for legislation to protect religious lib­

erty in the s a m e  w a y  o n e  lobbies for a  greater share o f  a n  a p p r o ­

priations bill o r  for regulatory c h a n g e .

T h e r e  arc three b r o a d  areas o f  c o n c e r n  that h a v e  d e v e l o p e d  with 

respect to particular o b s ervances o f  the J e w i s h  c o m m u n i t y .  W h i l e  

die i m p a c t  is greatest o n  the o r d i o d o x  c o m m u n i t y ,  b e c a u s e  o f  

stricter pracucc, dicse arc i m p o r t a n t  issues for all o f  the J e w i s h  

c o m m u n i t y ,  a n d  for m e m b e r s  o f  all religious c o m t n u n i d e s .  

M o r e o v e r ,  a l d i o u g h  these issues d o  i m p a c t  die o r t h o d o x  m o s t  

heavily, m a n y  o d i e r  s e g m e n t s  o f  o u r  c o m m u n i t y  also o bserve s o m e  

o r  all o f  dicse p r a c d c c s  as well. W c  arc all v i c d m s  o f  laws o f  g eneral 

a p p l i c a d o n  to w h i c h  n o  c x c c p d o n s  c a n  b e  m a d e .

T h e  first issue I w a n t  to discuss is l a n d  use r c g u l a d o n .  In tradi- 

u o n a l  J e w i s h  practice, o n e  d o c s  n o t  drive o r  take transportation o n  

die S a b b a d i  o r  o n  holidays. A t  die s a m e  lime, dierc is a n  obliga- 

U o n  o n  die S a b b a d i  o r  o n  holidays to pardcipatc in c o m m u n a l  

worship. T h i s  m e a n s  that o n e  m u s t  live within w a l k i n g  distance o f  

a  s y n a g o g u e  in o r d e r  to b e  a  regular a t t e n d a n t  at services o n  S a b ­

b a t h  o r  o n  a  holiday.

Z o n i n g  laws dial prohibit h o u s e s  o f  w o r s h i p  f r o m  building in 

certain areas o r  otherwise place u n r e a s o n a b l e  restrictions 011 the 
b uilding o f  diosc h o u s e s  o f  worship, c a n  cficcdvely e x c l u d e  O b ­

servant J e w s  f r o m  p r a c d c i n g  dieir faidi. T h i s  has die force o f  scg- 

r e g a u o n  for J e w s  widiin those c o m m u n i t i e s  c o m p a r a b l e  to die J i m  

C r o w  laws o f  a n  earlier lime. T h e  i m p a c t  o f  these so-called laws o r  

ge n e r a l  applicability is that m e m b e r s  o f  a  particular religious 

c o m m u n i t y  arc n o t  able to live in a  particular c o m m u n i t y .

D u r i n g  the last c o u p l e  o f  d e c a d e s  w c  h a v e  witnessed n u m e r o u s  

instances w h e r e  J e w i s h  c o m m u n i t i e s  h a v e  b a t d e d  these ostensibly 

neutral land use laws. S u c h  laws substantially b u r d e n  their c o m ­

munities' religious practices b y  not allowing J e w s  to w o r s h i p  within 

close proximity to w h e r e  they live. Professor D o u g l a s  I-iycock

" Sir Employment Div. v. Smith, -iO-l U S. 872 (1900).
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s p o k e  this m o r n i n g  a b o u t  the n o t i o n  that a  rule prohibiting a 

c h u r c h  f r o m  b u i lding in a  certain location d o e s  n o t  a m o u n t  to a 

substantial b u r d e n .  C o u r t s  r e a s o n  that this is o n l y  a  financial b u r­

d e n  a n d  n o t h i n g  b u t  m o n e y  prevents die c h u r c h  f r o m  building 

elsewhere. H o w e v e r ,  given the religious context, a  rule prohibiting 

the building o f  a  c h u r c h  in close proximity to its m e m b e r s ’ resi­

d e n c e s  s h o u l d  a m o u n t  to a  substantial b u r d e n .  T h e  clearest possi­

ble ease is dial o f  O r t h o d o x  o b s e r v a n t  J e w s  w h o  are s i m p l y  u n a b l e  

to p r a c d c c  as a  c o m m u n i t y  if those h o u s e s  o f  w o r s h i p  c a n n o t  b e  

built in r e a s o n a b l e  proximity.

S o m c d m c s  clear e v i d e n c e  o f  a n i m u s  in decisions against relig­

ious g r o u p s  p r o m p t s  courts to g i a n t  relief. I w a n t  to talk a b o u t  a 

ease dial is relevant in the z o n i n g  context. T h e  t o w n  o f  A i r m o n t  in 

upstate N e w  Y o r k  w a s  c a r v e d  f r o m  the larger village o f  R a m a p o .  

T h e  n e w  t o w n  e n a c t e d  a  z o n i n g  l aw f orbidding s y n a g o g u e s  in pri­

vate h o n  es. A i r m o n t  w a s  very close to a  c o m m u n i t y  w h e r e  a great 

m a n y  O r d i o d o x  J e w s  lived. T h e  i m p a c t  o f  this n e w  i n c o r p o r a d o n  

o f  a  separate village w a s  that o r t h o d o x  J e w s  c o u l d  n o t  m o v e  into 

this adjacent c o m m u n i t y .  T h e  U.S. A t t o r n e y  a n d  afi'eclcd residents 

filed a  lawsuit c h a l l e n g i n g  the village’s z o n i n g  policy as discrimina- 

toiy, e n a c t e d  for die p u r p o s e  o f  m a k i n g  it i m possible for O r d i o d o x  

J e w s  to live in A i r m o n t . "  Ultimately, a  court f o u n d  discrimination 

a n d  steps w e r e  ta k e n  to r e m e d y  diat siluadon. T h e  r e c o r d  in diat 

case clearly d e m o n s t r a t e d  the a n i m u s  diat w a s  involved a n d  the 

village’s i n t e n d o n  to p r e v e n t  m e m b e r s  o f  a  p a r d c u l a r  faith f r o m  

m o v i n g  into the c o m m u n i t y .

M o r e  often, h o w e v e r ,  these z o n i n g  decisions arc c l o a k e d  in n e u ­

trality. Z o n i n g  b o a r d s  p r o m u l g a t e  rules, n o w  increasingly a w a r e  o f  

die n e e d  to c o m p i l e  a  r e c o r d  dial d o e s  n o t  betray a n i m u s .  S u c h  

c o n d u c t  c a n  o n l y  b e  a d d r e s s e d  b y  a legal f r a m e w o r k  diat considers 

a d v e r s e  i m p a c t  as well as discriminatory intent.

A n o t h e r  similar ease involved a n  a t t e m p t  to g e l  a  z o n i n g  vari­

a n c e  for religious pr a y e r  in a r e n t e d  h o u s e  in residendal L o s  A n g e ­

les. A  special use  p e r m i t  w a s  s o u g h t  to allow a  p r a y e r  to take place 

in a  h o m e .  T h e  city council d e n i e d  the permit. O n e  n e i g h b o r  

testified against the permit, saying: "If y o u  p e r m i t  this illegal use, 

h o w  d o  y o u  radonally p r e v e n t  M u s l i m s  f r o m  s c t u n g  u p  their

" .Wlclll.inc-SlcrnbeiK v. Flcidicr, 67 K.3<HI2 (‘.M Cir. 1995) (tcimudngjtiry verdict 
finding liability): LcHlanr-Stctnhcrg v. Fletcher. 1996 Wl. 699t 18 (2d CJr. 1996) (unpub- 
lulled diipovitJou) (granting injunctive trhrQ.
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tilings, H i n d u s  f r o m  h a v i n g  their temples. O n c e  y o u  o p e n  the 

d o o r  y o u  will ruin a  beautiful asset."'8 S o  I think w c  h a v e  e n o u g h  

o f  these cases, e n o u g h  anecd o t a l  i n f o r m a t i o n  a n d  statistical evi­

de n c e ,  to s h o w  that there is a  very real p r o b l e m .  W c  m u s t  w o r k  to 

p r e v e n t  municipalities f r o m  p r o m u l g a t i n g  z o n i n g  rules, s e e m i n g l y  

neutral, b u t  w h i c h  serve as a  m e a n s  o f  e x c l u d i n g  h o u s e s  o f  w o r ­

ship.

I w o u l d  like to m e n t i o n  o n e  oilier case in the z o n i n g  are a  that 

involves a  p e r sonal experience. B e f o r e  I m o v e d  to W a s h i n g t o n ,  

D.C., I lived o n  L o n g  Island close to a  s y n a g o g u e  in N o r t h  W o o d -  

m e r e .  T h e  s y n a g o g u e  w a s  in a  h o u s e  that w a s  b e i n g  u s e d  as a  s y n a­

g o g u e .  A l t h o u g h  the s y n a g o g u e  h a d  n e v e r  really c a u s e d  a n y  traffic 

p r o b l e m s ,  it did n o t  a d h e r e  to the local z o n i n g  regulations that 

r e q u i r e d  m i n i m u m  p a r k i n g  for h o u s e s  o f  worship. W h e n  the local 

z o n i n g  b o a r d  c o n s i d e r e d  a n  application for a  variance, it d i d  n o t  

c o n s i d e r  that this h o u s e  o f  w o r s h i p  w a s  a n  O r t h o d o x  s y n a g o g u e ,  o r  

e v e n  that o n  the H i g h  H o l idays there w a s  n o  tangible increase in 

vehicular traffic. T h e  bo a r d ,  o f  course, d e n i e d  the variance.

Thankfully, the A p p e llate Division f o u n d  a  free exercise interest 

that the z o n i n g  b o a r d  h a d  n o t  a d e q u a t e l y  t a k e n  into accou n t ,  a n d  

the case w a s  r e m a n d e d  a n d  ultimately resolved o n  t e r m s  favorable 

to the s y n a g o g u e . 79 H o w e v e r ,  this is n o t  a  typical result. S u c h  cases 

are difficult to win, a l t h o u g h  courts in the northeast t e n d  to b e  

m o r e  favorably inclined to w a r d s  h o u s e s  o f  worship.

A n o t h e r  area I w a n t  to discuss involves religious ritual practices. 

L a w s  o f  ge n e r a l  applicability h a v e  t r e m e n d o u s  potential to i m p a c t  

various aspects o f  J e w i s h  ritual obse r v a n c e .  B y  the very n a t u r e  o f  

ge n e r a l  rules, they a c c o m m o d a t e  behavioral n o r m s ,  n o t  the ritual 

religious practices o f  minorities. C o n s i d e r  the case o f  G o ld m a n  v .  

W e in b e r g e r ,™  w h e r e  a n  officer w a s  disciplined for w e a r i n g  a  yar- 

m u l k c  while o n  d u t y  in a  military hospital." H e  w a s  told lie c o u l d  

n o t  d o  that b e c a u s e  it w a s  a  violation o f  military regulations that 

f o r b a d e  the w e a r i n g  o f  a n y  h e a d  coverings while indoors. A s i d e  

f r o m  the issue o f  great d e f e r e n c e  to the military, die subtext o f  this 

case w a s  the rule o f  g ene ra l applicability. T h e  regulation applies to

* Congregation Eti Chaim v. City of t.o« Angclei No. 97-5042 ttt.lt (Ex) (C.D. Cal. 
1997).

” Stt Young Israel of North Woodmcre v. Town of Mcrnpftrad Board of Zoning Ap- 
peak 034 N.Y.S.2d 199 (App. Div. 1995).

"  475 U.S. 503 (1986).
M See id. at 504-05.
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all military p e r s o n n e l ,  o f  all religions.

A l a n  R e i n a c h  s p o k e  earlier a b o u t  the n e e d  for S a b b a t h  a c c o m ­

m o d a t i o n  b y  g o v e r n m e n t  e m p l o y e r s .  T h i s  h o l d s  true for a n y  g o v­

e r n m e n t  controlled facility w h e t h e r  o n e  is in a school, a  court­

r o o m ,  in the military, o r  in a  prison. T h e r e  is a  real potential for 

conflict b e t w e e n  the g o v e r n m e n t  rules r e g a r d i n g  administration o f  

its facilities a n d  h o w  o n e  is to b e h a v e  in t e r m s  o f  the ability to o b ­

serve S h a bbat, to w e a r  a  y a r m u l k e ,  o r  to receive k o s h e r  food.

A n o d i c r  area that h a s  c o m e  into conflict —  a n d  diis is o n e  o f  die 

classic cases for those w h o  h a v e  followed die history o f  R F R A  —  is 

die issue o f  the right o f  die family o f  diosc w h o  arc killed in traffic 

accidents o r  o t h e r  n o n s u s p i c i o u s  events to b e  free o f  religiously 

prohibited autopsies o r  o t h e r  “r o u d n c ” p o s t m o r t e m  procedures. 

O n e  f a m o u s  R h o d e  Island case involved a  m e m b e r  o f  the H m o n g  

faidi w h o  w a s  killed in a  traffic accident.’’-’ State a u d i o r i d c s  p e r­

f o r m e d  a n  a u t o p s y  despite the fact that this w a s  a  traffic accident in 

w h i c h  there w a s  n o  suspicion o f  foul play, n o r  a n y  c o m p e l l i n g  l a w  

e n f o r c e m e n t  n e e d  w h y  a n  a u t o p s y  s h o u l d  h a v e  b e e n  required. 

Neverdiclcss, following the S m it h  decision, a  c o u r t  said dicrc w a s  

n o d i i n g  it c o u l d  d o  —  the family s i m p l y  h a d  n o  r e m e d y  u n d e r  f e d­

eral civil rights l a w  against die state for this violation o f  a  d e e p l y  

h e l d  religious belief/'

G i v e n  these e x a m p l e s ,  o n e  c a n  asily anticipate o d i e r  situations. 

A  state, for e x a m p l e ,  rr.ipht d e c i d e  to a m e n d  its h u m a n e  slaughter 

laws, to prohibit k o s h e r  si uighter. O b s e r v a n t  Jews w o u l d  n o  l o n g e r  

b e  able to obtain m e a t  to i at in a n y  s u c h  state, o n  die g r o u n d s  that 

this is ostensibly n o t  a  f o r m  o f  h u m a n e  slaughter. O r  s u p p o s e  a 

state d e c i d e d  (hat cir c u m c L ' i o n  w a s  a h a r m f u l  a n d  inappropriate 

p r o c e d u r e  a n d  o u t l a w e d  die practice. O n c e  a g a i n  dierc w o u l d  b e  

n o  legal r e c o u r s e  to c h a l l e n g e  y * c h  a ruling.

T h e s e  arc n o t  really hypodict. al circumstances. A t  o n e  point 

the U.S. D e p a r t m e n t  o f  Agriculture p i o p o s c d  m e a t  a n d  poultry 

p rocessing regulations w h i c h  w e r e  d e s i g n e d  to r e m o v e  h a r m f u l  

bacterial p a t h o g e n s .  T h e r e  w a s  potential that those rules c o u l d  

create a  serious p r o b l e m  for the k o s h e r  p r e p a r a t i o n  o f  m e a t  b e ­

c a u s e  they w e r e  inconsistent with oic p ro c e s s i n g  that w a s  required 

w h e n  m e a t  is salted a n d  s o a k e d  in o r d e r  to m a k e  it kosher. H a d  

tho s e  rules b e e n  e n f o r c e d  it tr.ight well h a v e  m e a n t  that observant

" SrtYoo Vang Vang v. Sitmirr, 750 F. Supp. 558 (D.R.1.1990).
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J e w s  c o u l d  n o t  eat m e a t  o r  poultry p r o c e s s e d  in die U n i t e d  States. 

T h i s  w a s  b r o u g h t  to the attention —  a n d  I h a v e  to congratulate m y  

colleagues at the A g u d a t h  Israel for d o i n g  diis —  o f  die D e p a r t­

m e n t  o f  Agriculture. T h e  regulations w e r e  a m e n d e d  b e c a u s e  die 

D e p a r t m e n t  o f  Agriculture w a s  s y m p a t h e d c .  T h e y  f o u n d  a  w a y  to 

a m e n d  the regulations to address the safety issue w i d i o u t  p r e c l u d­

in g  k o s h e r  slaughter. A  less s y m p a t h e t i c  administration c o u l d  eas­

ily h a v e  led to a  different result.

T h e  final issue that I w a n t  to t o u c h  u p o n  is that o f  discrimina­

tion. It is crucial to u n d e r s t a n d  dial whi l e  die anti-discrimination 

laws are o f  great i m p o r t a n c e  to all o f  us —  a n d  m a n y  o f  o u r  or­

ganizations c o n t i n u e  to fight for additional laws to protect against 

discrimination —  w e  m u s t  b e  c o g n i z a n t  o f  the fact diat these laws 

s o m e t i m e s  conflict with the n e e d s  a n d  beliefs o f  religious institu­

tions. O r t h o d o x  rabbinical schools o r d a i n  m e n  only. S e x e s  are 

s e p a r a t e d  d u r i n g  prayer services in o r t h o d o x  syna g o g u e s .  M a n y  

O r d i o d o x  J e w i s h  schools arc single sex institutions. Fuithcr, for 

s o m e  Jews, the religion is u n d e r s t o o d  to proscribe a  w o m a n  f r o m  

t e a c h i n g  a  class o f  boys. N m t r a l  a n d  generally applicable sex dis­

cri m i n a t i o n  rules w o u l d  seriously h a m p e r  the ability o f  s o m e  to 

a d h e r e  to religious practice in the o p e r a t i o n  o f  dieir religious 

schools.

I w a n t  to c o n c l u d e  widi t w o  brief thoughts. First, w c  h a v e  talked 

a b o u t  the lack o f  h o r r o r  stories to e v o k e  s u p p o r t  in legislatures. 

Part o f  that is d u e  to a  lack o f  research. B u t  I also diink dicre arc 

still p e o p l e  in g o v e r n m e n t  w h o  arc n o t  instinctive bureaucrats, a n d  

w h o  recoil at d ie idea o f  discrimination a n d  arc willing to a c c o m ­

m o d a t e .  Nevertheless, die l o n g e r  w e  c o n t i n u e  with a  legal r e g i m e  

in w h i c h  religious practice is n o t  protected, die m o r e  d a n g e r  w e  

arc in diat hostile a n d  discriminatory attitudes will increase a n d  

p e r m e a t e  society at large. So, w c  really h a v e  to b e  vigilant. T h e  

fact diat w c  d o  n o t  h a v e  e n o u g h  h o r r o r  stories yet s h o u l d  onl y  i m ­

press u p o n  us die u r g e n c y  o f  diis effort, so diat s u c h  h o r r o r  stories 

d o  n o t  eve r  occur.

Finally, dicrc h a v e  b e e n  m a n y  re a s o n s  s u g g e s t e d  diis m o r n i n g  

for w h y  w e  arc seeing a n  increase in the n u m b e r  a n d  kinds o f  cases 

a n d  conflicts b e t w e e n  die religiously o b s e r v a n t  a n d  g o v e r n m e n t  

regulation. In m y  view, this is attributable b o t h  to the increased 

religious diversity in o u r  society, a n d  to the g r o w t h  o f  the regula­

tory state. A s  g o v e r n m e n t  p r o m u l g a t e s  m o r e  regulations, dierc is a 

greater risk o f  conflict b e t w e e n  these regulations a n d  the n e e d s  o f

Why We Need State RFRA Bills
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those w h o  are m e m b e r s  o f  a  m i n o r i t y  faith, w h o  m a r c h  to a  differ­

e n t  d r u m  t h a n  the majority. If w e  a re to b e  a  truly pluralistic a n d  

diverse society, w c  h a v e  to insure that religious c o n s c i e n c e  is re­

spe c t e d  a n d  that the regulatory state d o e s  n o t  u n d u l y  infringe o n  

religious belief.
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M EM O R A N D U M

TO: Rep. John Harris, Chair
House Community and Regional Affairs Committee

F R O M :  Rep. Eric C r o ^ ^ ^

DATE: 2/22/00

RE: M B  387

1 a m  requesting a hearing for House Bill 387, the Alaska Religious Freedom Protection 

Act at your earliest convienence.

Enclosed for your information:

1. Copy of the Bill

2. Sponsor Statement
3. Article regarding the need for A R F P A

January-May: State Capitol • Juneau , Alaska 9 9 8 0 M  182 • (^07) 465*4998 • (800) 689-4998 • Fax (907) 465-4419 
June-Dccember: 716 \V. 4th A venu e  • Anchorage, Alaska 99501 • (907) 258-8162 

Representntive_Eric_Croft@lcgis.state.ak.us
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The Alaska Religious Freedom Protection Act - W 3  < % > 7  - A a -  3 t  o f t .

The Legislature finds that the First Amendment to the United States Constitution and 

Article I, Section 4 of the Alaska Constitution recognizes and protects the fundamental 

right of free exercise of religion. In 1990, the United States Supreme Court retreated 

from over 200 years of respect for the right to free exercise of religion. In Smith v. limp. 

Dry., 494 U.S. 872 (1990), an opinion written by Justice Scalia, the Court held that the 

government no longer had to make reasonable exceptions to general laws in order to 

accommodate the religious beliefs of its citizens. While the Alaska Supreme Court has 

not chosen to follow this retreat from protection for religion, the Legislature finds that the 

free exercise rights of Alrska citizens are so vital and fundamental that it is in the public 

interest to provide a statutory guarantee of these rights to secure against a change in 

judicial interpretation. While it is improper for the Legislature to tell the Judiciary how 

to interpret the Alaska Constitution, it is proper for the Legislature to establish different 

rights or to secure established rights in a different manner or to a different degree than the 

minimum set by the Constitution as long as such legislative action does not interfere with 

the rights of other persons. By protecting the individual free exercise of religion, the 

Legislature does not intend to create an establishment of religion or an official state 

religion.


