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L Call Meeting To Order
2. Call Roll

Morgan
Murkowski
Joule
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Dyson

Harris

Halcro
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3. HB 178 -Deregulation of Garbage Utilities
a Representative Pete Kott - Sponsor
(Staff - Pat Harman)
b. Public Testimony

4. Any announcements from other members of the Committee

5. Motion to Adjourn



Amendments (4/13/99)

Sec. 1.

(4) the property interests of private carriers that already provide solid waste
collection and disposal service under a certificate of public convenience and necessity
issued by the Alaska Public Utilities Commission should be protected by requiring
municipalities to either grant [exclusiv jJ franchises to these carriers for a period of time
or purchase the certificate, equipment, and facilities at fair market value.

Sec. 2.

O

€)) grant an exclusive franchise to the certificated utility to continue to
provide the service for a term of at least five years from the later of the date that the
franchise was granted or January 1, 2000; the franchise must contain an agreement that
will allow the carrier to charge customers at the rates contained in the utility’s tariff in
effect on June 1, 1999, adjusted for inflation and any extraordinary increases in operating
expenses; the term of the agreement and the rates charged are subject to amendment by
agreement of the municipality and the franchisee; or

(21 Grant competing franchises. Ifthe municipality grants more than one
competing franchise, competitors’ rates are price deregulated. One of the competing
franchises holders must be the certificated utility that provides residential or commercial
solid waste collection and disposal service under a certificate issued by the Alaska Public
Utilities Commission in the service area in the municipality; or

[@] (3) purchase, at fair market value, the utility’s certificate, equipment,
and facilities that are related to providing service in the municipality.

(g) Ifmore than one public utility provides residential or commercial solid waste
collection and disposal service under certificates issued by the Alaska Public Utilities
Commission ina service area in a municipality, the municipality may establish an
appropriate system of solid waste collection and disposal service as provided in (e) of this
section. However, ifa municipality deprives a public utility holding a certificate to
provide service in the municipality of the right to provide any of its existing services
[within] in any part of itsexisting service areas within the municipal boundaries between
the effective date of this subsection and January 1, 2005, the municipality shall purchase
at fair market value the portion of the utility’s certificate, equipment, and facilities that
are related to the services that the municipality will not allow the public utility to provide
[providing service in the municipality].

Delete Section 2 () (2) Renumber the remaining. (Deletes definition of fair market vale)
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(4) the property interests of private carriers that already provide solid waste
collection and disposal service under a certificate of public convenience and necessity
issued by the Alaska Public Utilities Commission should be protected by requiring
municipalities to either grant [exclusive] franchises to these carriers for a period of time
or purchase the certificate, equipment, and facilities at fair market value.

Sec. 2.

O

(1) grant an exclusive franchise to the certificated utility to continue to
provide the service for a term of at least five years from the later of the date that the
franchise was granted or January 1, 2000; the franchise must contain an agreement that
will allow the carrier to charge customers at the rates contained in the utility’s tariff in
effect on June 1, 1999, adjusted for inflation and any extraordinary increases in operating
expenses; the term of the agreement and the rates charged are subject to amendment by
agreement of the municipality and the franchisee; or

(2) grant competing franchises. If the municipality grants more than one
competing franchise, competitors’ rates are price deregulated. One of the competing
franchises holders must be the certificated utility that provides residential or commercial
solid waste collection and disposal service under a certificate issued by the Alaska Public
Utilities Commission in the service area in the municipality; or

[@] (3) purchase, at fair market value, the utility’s certificate, equipment,
and facilities that are related to providing service in the municipality.

AN
[ (g) Ifmore than one public utility provides residential or commercial solid waste

collection and disposal service under certificates issued by the Alaska Public Utilities
Commission ina service area in a municipality, the municipality may establish an
appropriate system of solid waste collection and disp al service as provided in (e) of this
section. However, ifa municipality deprives a public utility holding a certificate to
provide service in the municipality of the right to provide any of its existing services
[within] in any part of its existing service areas within the municipal boundaries between
the effective dale of this subsection and January 1, 2005, the municipality shall purchase
at fair market value the portion of the utility’s certificate, equipment and facilities that
are related to the services that the municipality will not allow the 1uolic utility to provide
[providing service in the municipality].
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April 14,1999

Honorable Andrew HaJcro, Co-Chair

Honorable John Harris, Co-Chair

House Community and Regional Affairs Committee
Alaska State Legislature

Juneau, Alaska 99801

RE: HB 178 - Removing waste management from regulation by the APUC

Dear Representatives Halcro and Harris:

The Alaska Telephone Association liss reviewed HB 178, an act relating to removing
solid waste collection from regulation by the APUC. Although having no particular
interest in waste management, the association is enthusiastic with the thought that the
workload ofthe APUC might be reduced by the removal ofwaste management from its

agenda.

Since passage of The Telecommunications Act of 1996 the commission has seen its
telecommunications workload increase tremendously. What was touted as deregulatory
federal legislation has initiated a flurry of activity at the state level with access reform,
stale universal service funding, rate rebalancing, tariffs for new services, mergers, entry
requests for local exchange competition and intiastate competition, new entries into the
private payphone market, and service to rural health care providers. Certainly there are
other issues and none of the pre*1996 telecommunications issues liavc gone away .

The APUC has nine new positions approved and desperately needed, but unfilled due to
the state hiring irtxze. Remember that thcAPUC 1is funded by a regulatory cost charge,
not through the general fund. Though itmight seem, on the surface, to be self-serving,
the AT A would be happy to see the commission have more time to devote to
telecommunications matters. The public would benefit by a speedier response time. Thc
transfer ofwaste management regulation from state to the local level would allow the
commission to focus more of msenergy on telecommunications dockets.

I*d be happy to discuss this issue with you further.

Sincerely,

JimRowe
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VALLEY REFUSE, INC.
PO BOX 879109
WASIL.LA, ALASKA 99687
(907) 892-6606

Apj J 15, 1999

Representative Andrew Halcro, Co-Chair
Representative John Harris, Co-Chair

House Community & Regional Affairs Committee
State Capital, Juneau, Alaska 99811

RE: House Bill 178, 4/15/99 Hearing
Representatives Halcro and Harris, Fellow Committee Members;

I appreciated the opportunity, presented to me this morning, to express my views and opinions on HB 178.
I would like to clarify some points made by the firal participant, Heather Graham, outside council for Waste

Management.

Ms. Graham alluded to the support for deregulation contained inAPUC*s Legislative Audi®. 1would like to
point out that the most recent audit stating that position was in 1989. The 1993 and 1999 APUC Legislative
Audit made no reference to refuse regulation.

I have enclosed four pages excerpted from the 1989 audit and the 1985 audit, the dates clearly marked at the
top of the first page of each excerpt. As was brought out in today’ hearing, the market in 1999 in no way

resembles the 1989 or 1985 market.

Please note the marked line under Recommendation Number 1 of the 1985 audit. This lire states "economic
theory in transportation regulation promotes restricting competition to encourage capital investment in a
growing industry, not eliminating competition as is the theory in capital intensive, fixed utility regulation.”
By virtue of its issuance of multiple certificates and overlapping service areas, while retaining itspower of rate
review, the APUC has followed this concept. As | stated earlier today, COMPETITION ALREADY EXISTS.

Ms. Graham also claimed that Waste Management s hill (her own wcrds) doc- not seek to remove the company
from the jurisdiction of the state attormey general in restriction of trade isses. | have no legal training, but
itwould seem tome that if junsdiction isnot clearly and expressly given by state statute, that jurisdiction does
not exist. | have sent a lattor to the state attomey general asking for his opinion on this.

In regards to the assumption that rates approved by the APUC arc just and reasonable, that Isa true statement.
The APUC isentrusted with the responsibility of ensuring that rates, classifications, regulations, services and
fecilities of a public utility arc indeed just and reasonable However, at the time the APUC approved the
currently tariffed rates, the makeup of the individual utilities was greatly different.

The Reader s Digest version of basic utility rate making theory states that when expenses arc higher, higher
rates can be justified. Wlico the currently tariffed rates were approved, each utility had its own general
manager, bookkeeping and office staff, costs of maintaining individual offices, and administrative costs such
as billig. With Waste Management’s ability to consolidate all of these offices and associated functions,
thereby drastically reducing the associated expenses, thcii profit margin goes up tremendously. Given the
lower expenses enjoyed by consolidated operations, arc the original tariffed rates still justified?
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HB 178, Further Information
Page 2

I also have some concerns with the authority this bill would grant to municipalities and local governments.
Without oversight by another agency, the balance of power could swing greatly in favor of city or local
government.

Ifa municipal ity decides to provide service therase.vcs, this bill would allow for revenue enhancements through
cross subsidization of refuse rates. In other words, a revenue shortfall in one area of government could be
made up by increasing refuse rates. Is this fair to citizens, and what recourse would citizens have? To whom

could they complain?

Currently, municipalities must hold an APUC certificate for EACH utility they operate, and be subject to
APUC scrutiny in their rates. Due to rate review by a reutral agency, the APUC, cross subsidization is not
possible. Allowing one governmental entity to administer franchises, self-rogulate, and set rates (through
agreement with a franchisee, or after five years, at their own discretion) is clearly a case of the coon dog

guarding the chicken coop.

Another problem with this bill is itcould put municipalities and local governments in competition with private
enterprise.  Should municipalities choose to provide their own refuse service, they can obtain financing for a
lesser rate than a private individual or company by virtue of their access to bond money. This gives them an
unfair advantage over small operators who must seek financing to expand their operations.

1was asked this morning if I knew what the Mat-Su Borough thought of this bill. I responded that I could not,
and would not, speak for the Borough. 1 discovered this afternoon that a statement from the Mat-Su Borough
Mauager. Mike Scott, was sent toan incorrect FAX number and did not reach me as intended. Ihave received
that FAX and forward iton toyou. As you can sec, the position of Mr. Scott is that the borough does not
support an additional regulatory burden and secs no reason for the legislation (HB 178) at this tunc.

I warn to thank the committee members for reviewing this bill with open minds and looking beyond the smoke
and mirrors supplied by the true sponsors of this bill. Representatives, if I thought this bill was in the best

interest of all Alaskans 1would support it 1know inmy heart that is not the case.

Sincerely,
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AHHb-89 THJ 11:38 ADMINSTRATION FAX ND  90774586C9 P01
facsimile transmittal
MSB‘ MATANUSKA-SUSITITNA BOROUGH
' Borough Manager®s Office
/ 350 E. Dahlia Avenue, Palmer, Alaska 99645
To: P«il Krigber Fex- \ . ji

Fram:  Kuhy Wolf, Achinistrative Seactao™ Date: 03/31/9
Phone:  (907)745-9689 Fax: (907) 745969

& Yew fitx dated 372/ Pagar.  cow/jhestnly

This iswritten in response toyour fax of 3/22/99 attre<—ed 1o the borough attormey. Michael
Catti. The borough manager, Michael Soott, has requested 1advise you thatwe do not support
additional regulatory burden on the borough and don tsee any reason for the legislation at this

tie.

Thank you.
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Further, overriding all the above considerations, the public
interest being addressed must represent a substantial
ortion of the State®s population; unique situations should
e addressed at the local level.

While we acknowledge chat not everyone will subscribe to
this theory of regulation, we believe it to be fundamentally
sound. Utilizing these principles, we analyzed APUC"s
jurisdiction and determined chat governmental control in the
following areas was unwarranted.

A. Alaska Statute 42.0S should be amended to cease certifi—
cation and regulation of companTes furnishing collection
and disposal service of garbage, refuse, trash, or other
waste material.

Whether an individual considers refuse collection to be
an essential service for modern 1living depends pri—
marily on where they reside 1in the State. However,

even essential services should generally not be regu—
lated unless they are natural monopolies! For example,

we do not believe that essentials such as food and

clothing should be regulated.

Refuse collection, as with most enterprises, has
certain economies of scale that affect its operations.
However, these economies of scale are not such that one
company can obviously provide the area-wide services
for a significantly lower total cost than could several
competitors. Relative to traditionally-regulated
industries, refuse collection requires less capital,
and thus they have a higher percentage of variable
costs and less significant economies of scale.
Further, the competition within service areas in
several locations defeats the natural monopoly premise
in the larger markets. We believe that a natural
monopoly could occur 1in this industry in only the very
small markets and that these do not warrant regulation
due to the cost to benefit relationship.

Therefore, refuse collection should not be regulated
unless there are overwhelming negative side effects
presenc under competition in this industry. We
acknowledge the possible negative effects of increased
truck traffic, refuse pickup scheduled throughout the

week in individual neighborhoods, and consistency
problems as companies adjust to the economic realities
of competition. However, these problems did not

overv/hclm the residents of the Mat-Su Borough as a
result of the residential competition which began in
1985. Further, the Alaska Municipal League has adopted
a resolution asking that refuse <collection be de—

regulated.

tTATE Or «1_AIKA -6- OIVIION or CCCHItKATIVC Al/Qir
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In response to our previous sunset audit recommenda—
tions to deregulate this 1industry, APUC expressed

concern over the health and sanitation problems that

could occur if these companies were removed from their

jurisdiction. These health and sanitation issues are

presently under the jurisdiction of local communities

and also the Department of Environmental Conservation.

There are presently forty-three certificated refuse
companies: nineof these are economically regulaTed
under AS 42.05.711, as they have annual gross revenues
of greater than $200,000. " Although APUC has no time
sheet data upon which to estimate the cost to regulate
these forty-three companies, the commission states 1in
their FY 88 Annual Report that the time dedicated to
refuse 1is excessive relative to agency resources and
the resultant public benefit, and they recommend that
this industry be deregulated.

Alaska Statute 42 .05 should be amended to cease

certification and regulation of radio common carriers.

There are currently ten certificated vradio common
carriers in Alaska. Radio Common Carrier (RCC)
services include radio paging, mobile radiotelephone,
end improved mobile telephone public utility services.

The commission opened an 1investigative docket on the
subject of deregulation of RCCs 1in 1981 which resulted
in a 1982 decision to cease economic regulation of this
industry. The commission cited as justification, among
other things, that RCC service was not an essential

service. As RCC service 1is not essential to the
average Alaskan, we concur with the commission that it
should not be economically regulated. We  further

contend that services that are not essential should not
be certificated.

In that 1982 decision, APUC stated that the certifi—
cation process should be <continued to monitor the
interconnection to the telecommunications network and
to prevent cross-subsidization of non-monopoly RCC
services by monopoly local exchange telephone services.

However, both these concerns can be monitored through
the continuing processes of certification and economic
regulation of local exchange services.

Cellular phones are relatively new to Alaska, and APUC
has not yet decided if or how they should be regulated.
We understand these phones provide a higher sound
quality at a higher cost than conventional radio phones
and over a shorter range; as such, they may be even
less of an essential service to the average Alaskan.

-9- OIVIION  I.CCItl. ATivC AUDIT

Ub
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We recommend that in densely populated regions where a poten—
tial public health hazard would occur from the interruption

or cessation of refuse service, that local governments

provide the necessary regulation to mitigate those problems.
That authority is already provided at AS 29.48.033, but is
currently superseded by the APUC.

Recommendation No. 2

Alaska Statute 42.05 should be amended to cease certifica—
tion and regulation of radio common carriers.

There are currently seven certificated radio common carriers
in Alaska. Radio common carriers (RCCs) are defined at

3 AAC 43.820(39) as a radio paging, mobile radiotelephone,
or improved mobile .telephone public utility services.

Regulation of radio common carriers has evolved substantially
since the certification of the first RCC service in Alaska

in 1965. The first evolutionary step came in 1976 when the
Commission allowed competition between two radio common
carriers 1in Fairbanks, During that hearing the following
testimony was given by the area sales manager, Radio Common
Carrier Market, Motorola Communications.

It has been my experience that competition per se in
the area of radio communications has been beneficial,
both to the public and to the common carriers them—
selves. Specifically, competition tends to expand
the services offered to the public, and increases the
public awareness of the radio common carrier paging
services. In many cases, reduction of costs to the
public in the form of lower service rates is as a
result of competitive influences.

The Commission opened an investigative docket on the subject
of deregulation of radio common carriers in 1981 which re—
sulted in a 1982 decision to cease economic regulation in the
industry. Cited by the Commission as major justification was:

(1) RCC service 1is not an essential or necessary
service.

(2) Customer needs may be satisfied by competing firms
since there 1is no physical connection between

company and consumer.

(3) A sufficient number of firms offer various types
of RCC service and, because of the availability of
close substitutes, elasticity of demand 1is high,
thereby preventing unreasonable rates.
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FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

Alaska Statute 62,05 should be amended to cease certifica-
tioriand regulation of those utilities furnishing collection
and disposal service or garbage, refuse, trash, and other

waste material.

Responsibility for certificating and regulating utilities
furnishing collection and disposal service of garbage,
refuse, trash, and other waste material was added to the
Alaska Public Utilities Commission Act by a 1973 amendment.
Prior to that time those utilities were under the jurisdic—
tion of the Alaska Transportation Commission. There are
currently 36 certificated refuse utilities, of which nine

are economically regulated.

The recommendation to deregulate refuse utilities was made
in a prior APUC sunset audit report dated August 1, 1979
with the following economic justification. The refuse
industry is not capital intensive as are the fixed utility
industries regulated by the APUC. Net plant investment per
customer 1is significantly lower than for traditional fixed
utilities. The majority of capital is mobile and there is
no permanent physical connection of customer to utility.
Refuse collection and disposal, therefore, more closely
.resembles a transportation service than a fixed utility.
Economic theory in transportation regulation promotes
restricting competition to encourage capital investment in
aTrowing 1industry, notf eJTtnriiiaLlnu competition ~s~is Lhjj~—
theory in capital inTensj.ve, fixea uciixty regulation.

That economic justification is still valid. Additionally,
several events have occurred since 1979 which further
strengthen the argument for State deregulation at this time.
The first event 1is the initiation of an investigation 1in
1983 by the APUC to determine whether public utility refuse
collection services in the Matanuska-Susitna Borough should
be deregulated. Commission staff supported the concept,

but the Commission has been unable to reach a consensus of
opinion on the question. This has resulted in no action
being taken on a number of applications for certificates to
provide service within the Matanuska-Susitna Borough during

this time.
The second event, of much greater significance, was the
termination of the Alaska Transportation Commission by

public ballot in 1986. This resulted in de facto deregu—
lation of all other transportation services 1in the State

of Alaska.

0" -7- oivttfot* or 017
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VALLEY REFUSE, INC.
PO BOX 879109
WASILLA, ALASKA 99687
(907) 892-6606

April 9, 1999

House Community and Regional Affairs Committee
Representative Andrew Halcro, Co-Chair

Alaska State Legislature, State Capital

Juneau, Alaska 99801-1182

RE: House Bill 178

Dear Representative Halcro;

lam strongly opposed t House Bill 178, an act which seeks to remove solid waste collection and
disposal service from regulation by the Alaska Public Utilities Commission.

Conceptually, deregulation is generally good for the government and public on both a nationwide and
statewide leel. However, in the specific case of garbage hauling in the state of Alaska, 95% of the
hauling companies in the state are owned by ONE COMPANY , USA Waste of Alaska, a wholly owned

subsidiary of Waste Management, Inc.

Waste Management is the largest waste hauling conglomerate in the world. They have become a stiong
presence in Alaska in the last two years, beginning their takeover by purchasing Anchorage Refuse aud
Eagle River Refuse. They have purchased Peninsula Sanitation on the rMi.ai Peninsula, Wasilla Refuse
in the Mat-Su Borough, Star Sanitation and Drake Sanitation in Fairbanks, Arrov/ Refuse in Juneau,
Jason Enterprises in Seward, and operations in Kodiak, Dutch Harbor, and Ketchikan. Given that they
own operations all over the slate, and in some areas are die ONLY company in the area, it would
definitely be in their best interest to remove state-wide oversight.

Waste Management has successfully achieved vertical integration in many areas of the country by
purchasing landfills in addition to hauling companies. When they own everything from the ground up
in the State of Alaska, competition will be effectively stifled. This legislation will make it easier for
them to start their own ladfill, reguiring the approval of only one person

If this happens, the Mat-Su Borough and Anchorage Municipal Landfills will each see a drastic
reduction in revenue. Waste Management is the largest volume producer in the South Central Alaska
region. As they divert their product to their own ladfill, the revenue stream at the Anchorage and
Mat-Su ladfills will tc reduced. Expenses arc relatively fixed and will not be reduced at the same rate.
Tipping fees for the other ladfill users, both private and commercial, will increase to make up the
deficit.

Waste Management may allow ether haulers, ifany are left in existence, to use their landfills at a
premium price. Either way, others will be forced to charge higher rates to their customers in order to
pay die higher ladfill tipping fees. Please see enclosed news clipping from Refuse News dated March
1999 relating to recent ladfill tipping tee increases in the Lower 48.
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House Bill 178

HB 178 proposes that municipalities and boroughs bear the burden of local control by either providing
the collection and disposal service directly or by granting franchises to private carriers. There are
several repercussions to this action which should be considered.

J.  Ifamunicipality or borough assumes the role of refuse hauler, this puts the government
in direct competition with private enterprise. Higher taxes will be assessed to cover the

costs.

2. A greater financial burden isplaced on the municipality or borough by requiring the local
government provide additional services, or APUC-like regulation, and most certainly an
added level of adninistration to acconrmoda.e these additional responsibilities.

3. HB 178 proposes a "franchise fee"” of not more than 2.5% of the gross revenue to cover
these additional costs. However, there are absolutely no guarantees that 2.5% will
adequately fund thisprogram. The fee would be passed on to the customers, who would
end up paying more money for exactly the same service. You may call ita "user fee"
or a "franchise fee”, but this fee isnothing more than a thinly-veiled tax.

4. Should the borough or municipality choose to franchise to only one enttity, Waste
Management would definitely have the advantage In negotiating contracts due to their
greater financial assets. They would certainly benefit by having a large residential and
commercial customer base locked into their revenue streanm.

Local governments are currently strapped for funds to pay for necessary functions such as schools,
roads and infrastructure improvements. The burden of providing additional governmental services, or
APUC-l1ke regulation, or an added level of administration could he cost prohibitive even with the
revenue sources included in this legislation. twould definitely be inWaste Management’s best interest
if local governments should choose to not regulate refuse service at all. With no state or local
regulation, Waste Management would have free rein to lower rates to a level which would squeeze out
the few remaining competitors, then charge fees that would provide the greatest profit margin. They
certainly have the resources to absorb any interim losses.

Their representatives will state that the industry will "'self-correct”. Unfair or exorbitantly high pricing
will allow competitors to conic into the market. However, garbage companies are not easy to start from
scratch. They require a large fuvestment in equipment, working capital and time to develop a viable
customer list large enough to pay the bills. This is the reason major companies prefer to buy smaller

ones.

As it stands now, Waste Management has NO major competitors in the State of Alaska. Other
nationwide competitors arc not inclined to invest capital resources to come intoa limited, remote market
where one huge company has already locked up the entire state. At this point in time, given the
presence of only one major operator in Alaska, state-wide oversight of this industry is aritical!
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Page 3
House Bill 178

Continued state-wide regulation through the Alaska Public Utilities Commission will assure that the best
interests of all people of the State of Alaska arc served. The Commission has historically supported
competition in refuse service. Where geographically appropriate, the Commission has taken steps o
open areas of the state to competition. They have done so by issuing overlapping certificates, while
retaining rate-setting oversight to ensure faimess among competitors.

We own Valley Refuse. Inc., one of the last privately owned refuse hauling companies in the state.
Valley Refuse, Inc. isa small operation, but is the largest residential hauler in the Mat-Su Borough.
We provide a necessary service to over 1,500 residences. Our rates are fair and competitive. By
providing competition in the residential refuse market in the Mat-Su Borough, we have made refuse
service affordable for all households.

Wasilla Refuse (Waste Management), our competitor in the Mat-Su Valley, does not have even 250
residential customers. The profit in residential refuse collection is not as high, so they prefer to
concentrate on areas of higher margins. They have offered to sll us their residential collections IF we
sold them our container collections. We are not interested in any such deals.

We are active members of our local community. Our activities include serving on the board of United
Way, membership in the local Rotary club, participation in the Chamber of Commerce, cliarrer
membership in the local community recycling movement and participation in local church programs.
We have collected used clothing donations from our customers and have distributed them to local
assistance agencies and to the Russian reliefFmovement. We have assisted in spring community clean—
ups for years. We support our local economy by purcliasing our fuel, supplies, containers, and
equipment from local vendors. We donate blood when the need arises.

We believe in putting something back into our community. In general, large Outside corporations are
not active at the local lewel; their donation decisions are made at the corporate level and benefit the

community inwhich their corporate headquarters exist.

Please support competition in the refuse bauliDg industry by defeating this bill. Competition is in the
best interests of die people of the State of Alaska. If competition ceases and Waste Management
becomes the only company operating in the state, prices for service will climb, service options will be
limited, all profits made will go directly Outside and very Iitde will be put back into our communities,
except for garbage deposited into the ladfills owned by Waste Management.
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VALLEY REALISE

Coiporate espionage isso pernicious that the
U.S. passed a law tocurb it. But in todays global
economy, dirty tricks are all ina days work

DANIEL EISENKEUG

T he tttu or the jiand-chiobled
memo outlined Waste Manage-
ment’s goal in no uncertain terms:
""Cadiz Kill."" In 1995 Cadiz Inc, an
agricultural firm based in Santa
Monica, Calif, was leading oppo-

sition to Waste Management’s ptoposal
to build a mega-garbage dump near its
property. So, like any other tactically
thinking business, the country's largest
trash hauler brought in a consultant to get
things moving.

Joseph Lauricella, though, wasn't your
typical McKinsey man. He set up a sham
pro-dump grassroots organization. His du-
ties, according to Ssn Bernardino County
grand jury indictments and his testimony,
included swiping confidential data, sabo-
taging potential deals and spreading ru-
mors that linked Cadiz to illegal dumping
and drug traffickmg-all in an attempt to
drive down its stock price and cripple its
lobbying efforts Last fall Lauricelia was
sentenced to six years in prison for his con-
sulting efforts Waste Management and
four of its executives, who claim that Lau-
ricella was a renegade acting on his own,
have pleaded not guilty to various charges,
including stock fraud and wiietapping.

Waste Management may specialize in
garbage, but it isn't the only outfit accuicd
of playing dirty. Far from it. Just last week,
Motorok jued Intel for allegedly hiring
away key employees to obtain Its micro-
chip trade secrets Minneapolis-based
agribusiness giant Cargill ircently ac-
knowledged that a rogue employee may
have lifted proprietary genetic material

from a competitor, an admission that effec-
tively killed a $650 million deal to sell its
North American seed division to a German
biotech venture.

Next week a Taiwanese fatbrr-and-
daughter business team is scheduled to be
tried for paying a U.S. research engineer to
pilfer manufacturing secrets from label
maker Avery Dennison. Another Taiwan-
based executive goe: on trial in early April,
charged with attempting to buy the secret
fomula for Bristol-Myers Squibb’s cancer
d- ug Taxol for $400,000-Just one of many
alleged plots to fleece R. and D.-nch phar-
maceutical firms. Last spring a Gillette con-
sultant went to prison for trying to market
secret designs of the company's Mach3 ra-
zor to competitors such as Bic. And a small
Maryland soft-drink distributor claims that
Coca-Cola Enterprises, the bottler partly
owned by Coke, used wiretapping and oth-
er shady tactics to destroy his business.
CCE denies all the charges.

Cheating in business, of course, is old-
er than the wheel. But corporate spooks
and saboteurs are especially busy in todays
global, high-tech economy, where the most
prized assets can be stored on a disk and
surveillance equipment can fit on a shirt
button. Tb help slow them down, Congress
passed the Economic Espionage Act of
J99G, which carries a long prison term for
InteUcvtual-proporty then. Tlic good guys
haven’t had much luck yet, though not for
lock of effort. The rar hai nearly tripled Its
Investigations Into corporate espionage in
tho past year. But in 1997 at least $25 bil-
lion in intellectual property was stolen
from U.S. corporations, by n conservative
estimate. And these aren’tjust cases of for-
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eign spies leftover from the cold war work-
ing for new capitalist bosses. Increasingly,

%. firms O turning to Dumpster divers
or computer hackers to stay ahead of the
competition, and disgruntled workers are
walking off with classified material. One
wonrisDme ploy, the rat says, is to sond in
spies posing as tech consultants on the Y2K
computer bug.

The first federal cconomlc-espionage
case to go to trial, however, is decidedly
low-tech—in essence, it's all about glue, In
Youngstown, Ohio, nest week, Justice De-
partment attorneys will argue that Pin Yen
Vang, president of Taiwan-based Four Pil-
larl Enterprise, and his daughter paid Av-
ery Dennison engineer Tfen Hong "Victor"
Lee $67,500 over d four-year period to steal
the $3 bllllon-a-year compa-
ny's formuiaj for making ad-
hesive labels and tape. Offi-
cials say China-already
defending against charges of
nuclear espionage in the Los
ALimos case—and Ttuwan arc
among the most notorious pur-
loiners of business jecrets, al-
legedly sending graduate stu-
dents to infiltrate companies
and bring data home.

But, as in uny case of
cloak-and-dagger it5 some-
times hard to tell ciActly who’s
snookering whom. Four Pil-
lars recently turned the tables
and filed suit in China and 7hi-
wan, charging that in the late
'80s and early '80s, Avery lured
the much smaller Fbur Pillars
(annual sales: $140 million)
into discussion about a joint
venture in China in order to
Steal manufacturing informa-
tion so it could set up its own competing
factory. IntrigumgJy, Four Pillars will argue
that by luring the government into the case
and helping die FBIset up dsting operation,
Avery used the Economic Espionage Act aj
a competitive weapon. Avery Dennison,
which denies those charges, says Four Pil-
lars’suitis simply an attempt to “distractat-
tention from its own criminal conduct.”

In this era of downsizing and dimin-
ished corporate loyalty, close to two-thirdi
of all U.S. intellectual-property losses can
be traced to insiders, according to Richard
. Heffeman, a Branford, Conn., security
consultant and co-author of a biannual es-
pionage survey by the American Society for
Industrial Security. “People are always
looking for somebody who looks different
when a great deal of the theft is committed
by inaiders who walk and talk just like you
and me,” notes Heffeman.
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Last fall Cargill was accused by Pioneer
Hi-Bred International, aleading seed devel-
oper. of stealing its closely guarded genetic
material. Initially, Cargillvehemently denied
any wrongdoing, but during settlement talks
It acknowledged uncovering "problem ar-
eas” Though itwon'telaborate much, Cargill
saysan employee who previously worked for
Pioneer and is the target of a lawsuit may
have mixed some of Pioneer's breeding ma-
terial into Cargills seed com products with-
out the company's knowledge.

To protect themselves against em-
ployees who walk out for the next best of-
fer, corporations have taken a harder line
against talent raids, essentially equating
them to espionage. That seoms to be the
case with Wal-Mart's trade-secret suit
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AMAZOM.COM Mrarf away its top
tochic* to copyIt* datahase, wMcfc
ha* boon a hay competMtoe wapen

against Amazon.com. The nation's largest
retailer contends that the Web’s leading
e-tailer lured 15 of its top techies out to
Seattle ftom Wal-Mart's hometown of
DentonviUe, Ark., TOrthe eXresspurpose
ofduplicating its prized information data-
base-a vast system that tracks customer
shopping patterns and product flow.
"There'sa lotofcomputer talentout In the
Valley," notes Wal Man spokeswoman
Betsy Reithemeyer. “If YOU"re coming to
Bentonville, you're looking foi something
specific." Amazon has fifed a countersuit
denying the accusations. The company
says it was just looking for talented people.

Robert N. Friedman, OKOofdiscount re-
tailer Loehnuiins, has no such defense, at
least according to a lawsuit filod by Forty
Three Apparel, a New York City-b,iSod
wumens-fushion maker. In mid-1807. the
suit contends, Friedman pressured Forty
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Three Apparel president Marl- Singer, who
depended on Loehmsnris lor 807r of his
business, into giving Friedmans wife Debbie
a high-level job. Within a star, she left the
firm, allegedly with clothing patterns and
manufacturing processes, and started her
own competing outfit, (I/schmann’ says the
suit has no merit.) It didn't fake long, Singer
argues, for Forty Three Apparel to lose its
Loehmann’ business to Debbie Friedman
and sink into bankruptcy.

Vou don’t necessarily need .(runes Bond

to pilfer corporate secrets. Amotiwr actors
will do fine. Over the prut few years, textile
manufacturer MIllliken Co. allegedly
Stole Information from ahost of nvalswith-
outso much asabug oramole Instead, ac-
cording to a lawsuit filed last October by
Johnston Industries, based in Columbus,
Ca,, one Mllliken employee posed as a busi-
ncss-school student researching a paper,
and another played a Swiss banker
seeking investment opportunities.
One alleged target, NRB Indus-
tries, has reportedly settled its ense
against Mllliken. The $2 billion-a-
year titan has denied the charges,
but Johnston, a $330 miihon-a-
year textile firm, claims it lost $30
million to the alleged skullduggery.
"It defies logic," says president D.
Clark Ogle, “that a company 10
times our size would feci threat-
ened [enough] to do that."

Since passage of die Economic
Espionage Act, only 13 criminal
cases have gone to indictment. In
December two men wmv sen-
tenced for scheming to sell Intel
prototype microchips to rival Cyrix, and
most recently a California man, David
Kem. was charged with stealing engineer-
ing secrets from his former employer. Van-
an Associates, a lending Silicon Volley mak-
er of radiotherapy systems used to treat
cancer. For more than a year, a federal
grand jury has reportedly been looking
into whether a subsidiary of financial In-
formation giant Reuters was involved in an
attempt to steal data from rival Bloomberg
(ftcutrrs says it is cooperating and denies
any wrongdoing).

Prosecuting such crimes is no easy
matter. Many companies shy away from re-
porting incidents for fear of bud publicity or
having to divulge their tree ured secrets in
court. That may be a small price to pay,
ilrough. For now. the underhanded tactics
“are classics for one reason," says Alan Brill,
nt investigative firm Kroll Associates.
"They still weak." -WW:i npartJnc by IMw
SemeaMleNKI«T, /=y febarAamt,
MUtIM L 0*wtZOrww*s HTCMthntyitm

rrandace, Won Ms—wham /low and
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CRACKING THE CODE

HE DRESS CODS U BUSINESS CASUAT.-NO JEANSAIIOWSD, NOTTO MENTION
pierced nose*. Its the first day of class-hacking class-and the Instruc-
tors, smartly attired in matching corporate polo shirts, point at screens
full of codn and step-by-step directions on how to hack a host computer.-,1

“Cet this: No username, no password, and vve'te connected,” says one. "I'm

starting to get tingles. They’re going to be toast pretty quick." Ceokspeak, at;
leost, Isstill de rigueur.

In the world of corporate espionage, a company’s host computer is thel
mother lode, which means that protecting it is vital. Tlirts the goal of Extreme
Hacking, one of a growing uumber of countcrhaddng courses that teach per-
fectly respectable people the how-tos of cracking their own networks so they can
better protect them. "We're kind ofwearing the white and black hats at tho same
time,” says Eric Schultze, the Errst & Ibung instructor who gets tingles fiom an
exposed password file.

How easy Is It to hack? If those guys can teach a novice like mohow to break
through a firewall, | figure. \],
then all our networks are
In trouble. Cuess what? All

J Our netvrorko-atileast, the
a ones without encryption
* keys or extremely alert ad-
minlstratori-are in trou-
ble. WhyP Because.this .ia
the Information age, and
the average computer gives
up far too much ibforma-
tion about itself. Because a
network fs only a$ strong u
Its weakest user. And be-
cause the most common
log-otj password ih Bib
world, even In non-English _
. speaking  countries, is;
this, who needs enemies?

How biga problem isthis in the real world? “Rarely isthere amomentwhen
ghick r Isn’t trying to get into our networks," says a senior Microsoft executive.
Peopre go looking for that weak hnk." Recently hackers found » backdoor
throughauier in Europe -an administrator, no less-with 6 blank password. Tills
allowed the hacker root aecess-the ability to change everyone else’s password*
jump onto other systems and mess up the payroll fUo.

In our first class, we have no problem rooting mound in tho Web servers of
a top Internet company. We find three open ports on the firewall and a vulner-
able mail servor. "This network isaf. ing mess,” says a classmate. "We need
to hove a word with thwo people.”

Over the next few days, any faith | had in the security of the world around , >
me crumbles. Think your password Is Bafe because it isn’t "password"? If It5 in
the dictionary, there is Software that will solve it wjthin minutes. If fi's.a oorn-
plex combination of letters and numbers, that may take an hour or so. There is.
software that will hijack your desktop and cureoj-amd you won’t even knew
about it. Hackingdoesri‘trequire much hardware; even al\dm Pilotcandoit Whal
protection do you have? "Minimize enticements,” say tho teachers. Ifyou don't’
want to be b victim of information rape, in other words, don’t let your network”
give out so many details to itrangen.

Old-schoo! hackera scoffat die notion that businesses can stop them.'Cor-
porations cant teach hacking," says Emmanuel Goldstein, editor of thfi hrvdksfr
quarterly '§00 "lIthu tobe Inyou." Perliaps. But if a few more firmsileamthi
avoid becoming toast, that's no bad thing. -VyCMi rgiMrVvV
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WMIraisas foes

at select sites

iHOUSTON-Waste Management Inc.
sannounced an average tipping fee
(increase of two to three percent at
selected iandfill sites across the
country in lateFebruary. Oth*rmajor
players in the ladfill industry are
expected to fol low suit thismonth.

The WM I increases will be larger
for customers that do not have
contracts with the company, said
Cherie RiCe. vice president of
investor relatios.

Specific rate hikes at specific land™
1"its and other disposal fecilities
owned by WM I would not be released
by the company. .

The rate increase™ were notgreeted
Iwith applause. Rice noted, but reflect
" increased costs of operating modern,

stav-of-the-an ladfills.

" Indeed, iInNew York tome inde—

pendent hculrrs have complained to
-the city’s Waste Trade Comraittioo,
Jwhich said itwould investigate after
Hipping fees nearly doubled itWM1 = *
JHunts Point recycling station.

Haulers complained the hike

violates antitrust regulations or fair

trade practices.

.""-The largest ineceaac so farcame at

WMIT* Amcritan laxdfill in Ohio.

Whiich raised rales 13H peroent.
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March 24, 1999

Representative Bill Hudson, Chair Fax: (907) 465-2273

Utility Restructuring Committee
Alaska State Legislature

State Capital

Juneau, AK 99801-1182

Re: Waste Collection and Disposal Bill

Dear Chairman Hudson:

The Municipality of Anchorage has reviewed the current draft of the above legislation
and believes the regulatory scheme contained therein raises difficult, ifnot potentially
harmful, 1ssues concerning local government functions, local government finances, and

consumer protection.

Mixing regulation and local politics may prove to be bad public policy. As you know,
under state statute local governments do not have or exercise general regulatory powers
over induslTy. The exercise of such power would require expertise which local
governmental personnel generally do not possess, meaning we would have to expend time
and effort to acquire and maintain such expertise as part of the broader additional expense
which this bill would impose. Even with the aid of such expertise, popularly elected local
governmental bodies may not prove best suited to conduct the often complex quasi—
judicial functions which rate-making and certification require.

Even ifsuch bodies could perform regulatory functions effectively, the law they would be
required to execute, as proposed in the bill, isboth complex and uncertain. As an
example, itisunclear to us exactly what options the Municipality would have or be
required to exercise under the transitional provisions of sections 1(b) and 2, given the
multi-company, multi-service area structure created and currently overseen by the Alaska
Public Utilities Commission. Absence of clarity can lead to litigation and unanticipated
burdens. Further, and although 1believe that when government requirements nccessithitc
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Represemaiive Bill Hudson. Chair
March 24, 1999
Page 2

the taking of private property full compensation should be paid therefore, the bill"s
proposed buyout provisions appear unduly complex, rigid, and may be triggered under
circumstances (such as litigation) creating unexpected and unwanted fiscal responsibility.

Most importantly, in the context of current and emerging ownership patterns within
Alaska®s waste industry, the elimination of comprehensive statewide regulatory oversight
could permit the consolidation and exercise of market power within that industry. The
evasion of statewide regulation could mean higher prices for all consumers. The inability
of each local government to look beyond itsown jurisdiction would permit such practices
to flourish, resulting in discriminatory rate levels as between different locales. Only ata
consolidated (rather than local) level of examination and review could predatory pricing
and cross-subsidization practices be discerned and corrected.

To our knowledge, there isno gioundswell among local governments to assume a
regulatory role. As a matter of fact, we have taken the liberty of contacting the Alaska
Municipal League which has confirmed our view.

The Municipality 3 1999 Legislative Program, approved unanimously by the Municipal
Assembly, specifically addresses the issue ofwaste disposal services:

...a forfeiture of certificated areas of service and deregulation of the industry in its
entirety is only possible ifratepayers, and taxpayers, arc protected from monopolistic
price fixing, cross-subsidization, and a loss of value of the taxpayers ~investment.

Highest Priority Legislative Issues, 2-2. The draft bill contains no language upon which
the Municipality of Anchorage can rely that the scheme of regulation proposed would
provide the ratepayers and the taxpayers better service at a lower cost.

lam aware ofyour commitment both to Alaskan consumers and to open governmental
processes, and appreciate this opportunity tocomment on the proposed legislation prior to
its introduction. For the reasons noted herein, this draft bill runs contrary to the best

interests of the residents of Anchorage and the Municipality could not support it

Sincerely,

Rick Mysirom
Mayor *©

cc: Members of the Anchorage Municipal Assembly
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Representative Bill Hudson, Chair
Public Utility Restructuring Committee
Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Re. Refuse Collection and Disposal Legislation
Dear Chairman Hudson:

Iwould like to take this opportunity to thank you and your stafffor reviewing the
proposed refuse collection and disposal legislation. 1very much appreciate your committee
taking the time to consider the bill as this legislation approaches refuse collection and disposal
from anew and fresh perspective.

This legislation is intended to eliminate unnecessary regulation, increase
competition, and provide for local control of refuse collection and disposal services. Itprovides
that local governments shall administer solid waste services using erther local government
officialsand employees or by granting one or more franchises to private carriers. This isnot an
unfunded mandate. Rather, ifthe local government chooses to issue one or more franchises to
private carriers, the legislation requires the franchiscc(s) to pay franchise fees to the local
government that will more than cover the costs of administering the services. And, allowing
these services to be provided by franchise helps keep rates down. This isgood for consumers. It
isalso good for competition because more carriers arc likely to enter the market and seek to
compete under a franchise system than under the system administered by the Alaska Public
Utilities Commission (APUC), which isoften inefficient and expensive.

I am aware that several members of the Anchorage Municipal Assembly have
expressed support for this legislation, and that the Mayor of Anchorage has identified a number
of concerns about it lwould like ic tSKI this opportunity to address the issues raised by the
Mayor 3 letter. 1believe that this legislation flcfs\xa .hr problems his letter suggests
and | further believe that the legislation promotes the Municipality 3 1999 Legislative Program.

His first concern isthat local governments do not have the regulatory Power,
expertise or budget to administer refuse collection and disposal services. He isparticularly
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concerned that a local government isnot best suited to conduct ratcmakmg and certification
functions.

However, this legislation S purpose isnot to duplicate at the local level the
r&temaking and certification functions now handled by the APUC. The goal of this legislation is
tomake ratemaking proceedings, which are time-consuming and expensive, wholly unnecessary.
This legislation calls for local governments to either provide the service themselves or toaward
one or more franchises for the provision of refuse collection and disposal service. No
ratemaking decisions would be required. No certification battleswould be waged.

In addition, I believe that local governmental personnel do have both the authority
and expertise to administer such programs. Alaska law currently grants local governments with
the authority to administer refuse collection and disposal services, which iswhy the Municipality
of Anchorage can operate a refuse collection utility. 1also believe that local governments have
ample expertise to provide the service themselves: the City of Anchorage itselfhas an entire
division (Solid Waste Services) that administers solid waste collection and disposal services.
Local governments also have the ability to issue bids for selecting one or more franchisees.

Local governments routinely issue requests for proposals for city services. Hardly a day goes by
when the classifieds in the Anchorage Daily News do not include some competitive bid
proceeding by the Municipality of Anchorage or other local government.

Although the Mayor 3 letter expresses concern about the additional expense tint
this bill would impose, the letter does not acknowledge the additional revenue the legislation
provides to cover these expenses. Under the legislation, local governments that grant franchises
to private carriers will be able to cn*lect a franchise fee to cover the costs of establishing and
administering the franchise system. Those revenues should be more than adequate to fund the
local franchise system. Local governments such as the Municipality of Anchorage that use their
own officials and employees to collect and dispose of solid waste will be able to pay for their
systems through the rates they charge to customers.

The Mayor additionally expresses concern over the Municipality 3 options under
the legislation because of the existing multi-company, multi-service oiea structure created and
overseen by the Alaska Public Utilities Commission. Iagree with the Mayor that the greater
Anchorage area iscurrently subject to a confusing checkerboard of rules, regulations and
authorities governing refuse collection and disposal services. One set of tulcs exist for the
geographic area within the old City of Anchorage boundaries, and another set of rules exist foi
the geographic area outside of the old City boundaries but still within the City of Anchorage
Within the old City boundaries, the City of Anchorage controls the provision of residential and
commercial refuse service. The City itselfis the sole provider of residential and commercial
service except for one category of commercial service that the Municipality does not provide and
therefore allows several commercial carriers to provide The APUC controls the provision of
residential and commercial refuse service in the greater Anchorage area outside the old City of
Anchorage boundaries. In these areas, commercial refuse isprovided competitively and
residential service is provided by a single commercial carrier



The proposed legislation eliminates this checkerboard of differing governmental
authorities and regulations because the City of Anchorage would have exclusive control over the
entire area. This isgood for competition, as competitors would have a single set of rules to
follow under a single governmental authority. It isalso good for the Municipality of Anchorage
because it clarifies and confirms itsauthority over the entire area. Uncertainty exists now, but
that uncertainty would be eliminated under this legislation.

The Mayor 3 letter then states tiat elimination of a comprehensive statewide
regulatory authority could permit the consolidation and exercise ofmarket power within the
industry that could result in (1) price discrimination between different locales and (2) higher
prices for consumers. The legislation actually has the opposite effect. In the near terra, rates
would be frozen at the current levels (other than increases reflecting inflation and extraordinary
operating expenses). Therefore, raleswould be maintained for the entire term of the inrtal
franchise period (five years in most cases).

Afrer five years, consumers would continue to be well served. Local governments
would have the opportunity to request proposes or bids for refuse service and could grant one or
more franchises to the lowest cost provider ofhigh-quality service. The potential service
providers would have an incentive to minimize costs inorder to be the successful bidder.

And, 1do not share the Mayor*s concern about price discrimination between
different locales. The rates for refuse collection and disposal service currently vary by
community. 1do not see how thar would change under this legislation because the proposed
legislation caps the rates of private carriers at their current levels for a period of at lesst five
years subject only to adjustments for inflation and extraordinary operating exprases. Thereafter,
in areas where services are provided by private carriers, rates would be set based on the award of
one or more franchises. Therefore, Ibelieve that any concern about price discrimination is
unfounded.

While the Mayor of Anchorage 7 letter stales that there isno strong support by
local governments for this legislation, we believe that this is not the case. Many local
governments already administer refuse collection and disposal services through contracts with
private carriers, including the Kodiak Island Borough, the Fairbanks North Star Borough, the
Mat-Su Borough, the Kenai PeninsulaBorough and tireCity of Seward. These local
governments administer refuse collection and disposal programs without the resources of the
City of Anchorage, and Ibelieve that these entities will support this legislation.

The Municipality of Anchorage 3 1999 Legislative Program would be promoted
by this legislation 3 enactment This legislation completely protects the Municipality of
Anchorage from the forfeiture of certificated areas of service and loss of value of taxpayers ~
investments "This legislation grants the Municipality of Anchorage complete authority over how
refuse collection arid disposal iscarried out within the greater City of Anchorage boundaries, a
right that the Municipal ity does not have at this time. In fact, the Municipality of Anchorage 3



right to provide exclusive commercial refuse service within the old City of Anchorage
boundaries was challenged recently in a proceeding before the APUC, and this legislationwould
protect the Municipal ity 3 investments by resolving that ambiguity completely in the
Municipality 3 favor.

This legislation promotes the Municipality B legislative Program inother ways.
For example, this legislation protects ratepayers from monopolistic price fixing. Under current
law, refuse providers are exempt from state antitrust laws. Under the proposed legislation, refuse
providers that arc in competition with other refuse providers would be subject to stale antitrust
laws.

The Mayor 3 letter ignores the fact that 47 out of the 50 states regulate refuse at
the local level rather than at the stale leel. Over the past twenty years, the trend has been to go
to local regulation, and itisplain that local regulation and control works better than state control
as almost all jurisdictions have gone that way. Local control ish”~cr for Alaska beccuse each
community inAlaska isunique and has different requirements for _tolidwaste collection and
disposal service.

la short, this legislation simplifies government and enhances competition.
Ratepayers ~interests arc wel l protected under this legation. The Municipality of Anchorage 3
powers are clarified and enhanced. Local governments that choose to provide refuse collection
and disposal services through one or more private carriers will have a revenue source to at least
cover the costs of administering the program. Local governments can respond to the unique
requirements of their communities.

Again, I appreciate your willingness and that of your staffto review this proposed
legislation Please do not hesitate to call me should you have any questions regarding the
legislation or this letter.

Sincerely

Division Vice President
Aluska Division
Waste Management

cc: Mayor Rick Mystrom
Members of the Anchorage Municipal Assembly



Representative Andrew Halcro

Alaska State Legislature

Co-Ch8ir, Community & Regional Affairs
Stale Capitol

Juneau, AK 99801-1182

Re-HB 178:  An Act relating to removing solid waste collection and disposal service
from regulation by the Alaska Public Utilities Commission; ..

Dear Representative Andrew Halcro,

lam the owner and President of Commercial Refuse. Inc.(CRI), an Alaskan owned and
operated, regulated and certificated refuse utility in Anchorage. lam opposed to HB 178, a hill
that will deregulate refuse. 1have spoken with the other "remaining Alaskan owned independent
reftieutilities” in this area and believe that their views, concerns and comments are the same as

those in this letfer.

CRI and the other independent refuse companies in this area are opposed *o0 any such
legislation that will specifically remove statewide oversight and regulatory powers from the
Alaaki Public UtilitiesCommission (APUC), and transfer the same to local municipalities and
borough*. Ifthi* legislation isallowed to become law. itwould constitute a serious mistake.

This committee should be acutely aware that the refuse business inAlaska has been

recently transformed by Waste Management, Inc. (WMinto one large monopoly. WM I
now controls over 95% of all refuse business in this state. Ifthere was evera time to recognize

the nood for continued statewide regulation, now isthat time. In fact, this isthe most improper
moment to consider ~regulation of refuse or transfer those regulatory burdens to local

municipalities and boroughs.

The goal of WM 1 h8S been to control the marktt, from collection to disposal (ladfills).
Regulation isnot in their best intorest, for they require an unregulated mnrket to achieve treir
gaals. Porthe public, the lack of regulation in amarket where one company (WMI) has such a
dominant monopoly, such as Alaska, this can hardly be considered to be intho public$ best
interest. Unlike other states, Alaska does not possoss comparably sized competitive refuse
companies to assist in controlling market pricing and service. In fact, many communities here
have only one company to receive service from. Localized control would be ineffective in

regulating such a large statewide mono roly.

Commercial Refuse

M1 -MOPK INCORPORATED "SSSSSISMF
Adiorap. AK *SU W W
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Representative Andrew Halcro

Alaska State Legislature

Co-Chair, Community & Regional Affairs
April 13, 1999

The Alaska Public Utilities Commission (APUC) has regulated refuse utilities for many
years in Alaska. Whi le there has been some discussion about deregulation, at this time such
action would be illadvised. WM1*"» latest attempt to have legislation introduced that will

deregulate the refuse industry here in.AUska ispurely self-serving and will bsRcfilonbiW M L If
we ever needed regulation* now isthe time. The APUC iswell equipped to handle this function

and serves the industryvwell. However, the most important aspect is the protection of the
public from m mopoliitic practices from an entity such asWM I

Another aspect that should bo considered is the fact that the regulated utility companies
pay theirway > through the RCC (Regulatory Cost Charge) This isnot necessarily a budgetary
concern for the state since the services of the APUC arc paid for. Since Alaska lacks a consumer
protection agency at this time, what viable mechanism would exist for consumer problems if
deregulation were to occur? At the prenent, most communities and municipalities are illequipped
to handIfl functions such as the APUC provides In fect, many may not be able to.

I find tdifficult to comprehend any valid reason at this time or the near future, for
deregulation. The present statuswith the APUC maintaining statewide regulatory control is
highly appropriate and recommended. The APUC does have all the needed functions to protoct
the public and provide a fbhmm for consumer problem resolutions. For all the reasons mentioned,

lam opposed to any attempt to deregulate refine at this timo

Sincerely,

President

cc. Rep. John Harris, Vice Chair
Rep. Fred Dyson
Rep. Carl Morgan
Rep. Lisa Murkowski
Rep. Reggie Joule
Rep. Albert Kookesh
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M unicipality 3800 E. 142nd Avert*
Anchoeage .Alaska 99516
0 f Telephone: (907) 345-133*
Anchorage Fac T07) 343-3438
fal Anty."Wm Cheir
ANCHORAGE ASSEMBLY

April 13, 1990

Representative BinHudson

Chair, UtilityRastnicturing.Commltiae

State CapitolRoom 108 SENT VIAFAX
Juneau, Alaska 99801-1182 OBimAumm.

Oeer Repmvantohve Hudson:

Tm writing In support atHouse Bill 178 Tnit legislation would transfer the control of
solid waste cot/action and,disposal service from the Alaska Public UthiUts Commission

to cities, municipalities end boroughs.

Ibelieve local control of those services is a better system forAlaska, mtwould allow
omoh community to determine ell aspects ofeoUd waste collection and disposal,
Including Issues such as the frequency ofsuch services, Merges and foes and the
nature, fcuodon and extent ofproviding solid waste handling services.

As an Anchorage Aaeombtymamber, lhove worked herd to increase the amount of
material we recycle In thiscommunity. Wa currentlyhave a recycling task force that
has boon meeting for lhe paat year, which will soon bring recommendations forth on
how we can do better. Thjlsfoce! control couldbe very beneficial to our recycling efforts
because Ibehave wa would b$ batter able to respond tn this interest through structuring
retee Ine way that encourages recycling. At the vary least, wa ooutd fast ltwith a pilot
project.

Another benefit of local conhvl Is that itoffers battar opportunities for competition. If
specihcetty aBowa for local governments to eitherprovide the service themwlvas or to
provide servkxe through one or more franchise* with private Carrier*, fjy understanding
Is that noarty every state{except tbrAleaka) provides tor local, rather than statewide
control of solid weate collection end disposal lencourage you to support House Bitl
176. Ifyou hove any questions, please foeffrw to call.

Sincerely,

Pat Abney



M unicipality Anchorage Assembly
P.0. Box 190650

0o f Anchorage, Alaska 99519-6650

A nchorage

JOE MURDY

March 19, 1999

Representative Bill Hudson

Chair, Utility Restructuring Committee

State Capitol Room 108 SENT BY FAX

Juneau, Alaska 99801-1182 ORIGINAL BY MAIL

Dear Bill Hudson:

The reason for this letter is to ask your support of the proposed house bill
which would mandate local control over refuse collection and disposal services.
Local control allows local governments to respond to local needs ina way that
state government often cannot. Refuse collection and disposal is a service that
should be administered at the local, rather than at the Siate level because
some local governments want to provide the service themselves, while others
prefer private carriers to provide the service.

lam aware that there issome degree of uncertainty from time to time
regarding the extent ofa Municipality"s power to control refuse collection and
disposal service, and that the Alaska Public Utilities Commission (APUC) has
had to sort out these issues. 1am also aware that the APUC has had to
determine whether refuse collection and disposal service in communities
throughout Alaska should be provided on a competitive basis and what the
terms and parameters of that competition should be.

It would only make good sense that the State ofAlaska follows the lead of the
majority of states and place control of their refuse collection and disposal
services at the local level. Local governments can then respond t the unique
interests of their communities.

For these reasons, 1 urge your support. Thanks for your consideration and if
you have any questions, please don"t hesitate to call.

Sincerely,

Noe

Joe Murdy
Anchorage Assembiymembcr
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A nchorage

ANCHORAGE ASSEMBLY

Assemblyman Kevin Meyer
344-937*1

March 19.1999

Representative Bill Hudson
Alaska State Legislature
Slate Capitol

Juneau, AK 99801-1182

Dear Rep. Hudson:

lwrite this letter insupport of the proposed legislation thatwould transfer the control of solidwaste collection
and disposal service from the Alaska Public Utilities Commission to aties, mnicipalities, and boroughs.

Ibelieve local cotrol of these services isa better system for Alaska. Local control of these services would
allowveach community todetermine al aspects of solid waste collection and disposal, including issues such
as the frequency of such services, charges and fees, and the nature, location and extent of providing solid
waste handling services. This could be very beneficial lo recycling efforts. As you know, parts ofAnchorage
are extremely interested in collection of recyclable materials. I there was local control of solid waste
oollection and disposal throughout the greater Anchorage area, we would be better able to respond to this
interest through structuring rates ina way that encourages recycling, at least on a pillot project besis.

Another berefit of local control of these services is that it offers better opportunities for corpetition.
Competition is restricted inAlaska because a new carrier must obtain a certificate from the Alaska Public
UtlitiesCommiission, which can be a time consuming process and. Insome cases, an expensive one asvell.
In contrast, local control of solid waste collection and disposal could increase competition becsuse, as but
one example, lacal governments could issue one or more franchises toprivate carriers through a competitive
bid process. Inexchange fori franchise fee, carriers would compete for the ability to provide services and
could be required to maintain rates at a specified leel. Larger areas of Alaska and particularly Anchorage
would be able tattract proposals fronmany carriersand, inso doing, promote competition. This legislation
specificallybllows for local governments toeither provide the service themselves or to provide service through
one or more franchises with pnvate carriers.

My understanding isthatnearly every state (except forAlaska) provides far local rather than statewide control
of solidwaste collection and disposal, probably for the reasons Isupport local cotrol of these services.

Thank you.
Sincerely,
Y il

Kevin Meyer
Anchorage Assemblymcmber
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Deal George,
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I have not introduced this legislation. 1am reviewing the proposal by Waste Management and soliciting

input from affected parties.

Thank you for your input.
Bill

george & brenda wuerch wrote:

Subject: Solid Waste

Date: Tue, 23 Mar 1999 11:21:27 -0900

From: george & brenda wuerch <wuerch@alaska.net>
To: Representative Bill Hudson@ligis.state.ak.us

Dear Bill,

Just a short note to thank you for sponsoring the bill to remove solid
waste collection and disposal services from regulation by the Alaska
Public Utilities Commission.

The more we can move regulatory decisions to the local governmental
level the more likely local needs will be met inways that users
support. Your bill will help Anchorage citizens and enable the
Municipality to adjust to competition more effectively.

Further, itseems a small benefit, but reducing the work load of the
APUC should help in the state budget battle too.

Good luck and thanks again,

George Wuerch
Anchorage Assemblyman

3/23/994:26
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P.0. Box 196050

M unicipality Anchorage, Alaska 99519-6650
Telephone: (907) 543-4511
0 f Voice Mai); (907) 3434114

A nchorage

AXC1lIORAGE ASSEMBLY
Ted Carlson

March 19, 1999

Representative Bill Hudson

Chair, UtilityRestructuring Committee

State CapitolRoom 108 SENT VIAFAX
Juneau, Alaska 99801-1182 ORIGINAL BY MAIL

Dear Representative Hudson:

lam writingand askingyour support in thepassage oftheproposed legislation thatprovides
local control of refuse collection and disposal services. As | understand it, the Alaska Public Utilities
Commission (""APUC™) currently regulates the provision of refuse collection and disposal services.

Refuse collection and disposal isunlike telecommunications or electricpower, where the cost of
building an infrastructure and providing service shigh, and where specializedexpertise at a state
commission isnecessary. The refuse industry ismuch easierfor a newprovider to etter, asa new
provider needs, most inportantly, a large truck with sufficient safetyfeatures to carry refue. And, the
state simply does not need to regulate refuse collection and disposal because high specialized
expertise isnot required.

The results ofthe current regulatory scheme isa complicated checkerboard of regulatory authority
that impedes the efficient administration of refist collection and disposal. For exanple, the
Municipality ofAnchorage has a certificatefrom theAPUC lhat allows itto be the exclusiveprovider
ofresidential and commercial service within the boundaries ofthe oldCity ofAnchorage. However,
outsice the old City ofAnchorage boundaries, but sall within the Cit)>ofAnchorage, private carriers
provide competitive commercial service, and one private carrier provides residential service, all under
the direction and jurisdiction ofthe APUC..

ltwould make far more sense toallow the City ofAnchorage to administer all refuse collection and
disposal programs within the greater City ofAnchorage boundaries insteadofhaving the APUC
administer refuse collection inpart of the City, and having the City administer refuse collection in the
rest. Moreover, ifthe City controlled refuse collection and disposal outside the old City boundaries,
the Municipal ity ofAnchorage could consider issuingfranchises toprivate carriersfor the collection
and disposal oj refuse outside the old City ofAnchorage boundaries inexchangefor afranchisefee. 1
understand the Kodiak Borough administers refuse collection and disposal through afranchise, and s
pleasedwith the results. Furthermore, 1think thisproposed legislation isgood publicpolicy.

Thanks iInadvance foryour consideration.
Sincerely,

OoaSSotv CAtt

Ted Carlson
Anchorage Assemblymember



David Fauske ggo7 563-4000 James Rowe
President AX ?907) 562-3776 Executive Director

April 14,1999

Honorable Andrew Halcro, Co-Chair

Honorable John Harr i, Co-Cbair

House Coxmnunity and Regional Affairs Committee
Alaska State Legislature

Juneau, Alaska 99801

RE: HB 178 - Removing waste management from regulationby the APUC

Dear Representatives Halcro and Harris::.

The Alaska Telephone Association has reviewed HB 178, an act relating to removing
solidwaste collection from regulation by the APUC. Although having no particular
interest inwaste management, the association isenthusiastic with the thought that the
workload ofthe AP UC might be reduced by. the removal ofwaste management from its

agenda.

Since passage of The Telecommunications Act of 1996 the commission has seen Its
telecommunications workload increase tremendously. What was touted as deregulatory
federal legislationhas initiated a flurry of activity at the stale level with access reform,
state universal service funding, rate rebalancing, tariffs for new services, mergers, entry
reguests for local exchange competition and intrastatc competition, new entries into the
private payphone market, and service to rural healthcare providers. Certainly there are
other issues and none of the pre-1996 telecommunications issues have gone. away -

The AP UC has nine new positions approved and desperately needed, but unfilled due to
the state hiring freeze. Remember that the APUC is funded by a regulatory cost charge,
not through the general fond. Though itmight seem, on the surface, to be self-serving,
the AT A would be happy to see the commission have more time to devote to
telecommunications matters. The public would benefit by a speedier response time. The
transfer ofwaste management regulation from state to the local level would allow the
commission to focus more of senergy on telecommunications dockets.

Td be happy to discuss this issue with you further.

Sincerely,

JimRowe

Hava 3AAEC9SAOB “al tfIv*UOMJ 0B-01 B6-M-HrlV
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HB 178

The issue of deregulating refuse has been around longer than Ihave been in the Legislature. The
APUC historically lias advocated deiemulation, and legislation has been introduced recently in the Senate
to deregulate refuse collection and disposal services.

1support efforts to relax the regulatory control over the refuse industry, but Iwant to make sure
that wc have a framework that promotes competition and is in the best interest of consumers. Refuse
collection and disposal service must continue to be managed to some degree, and there is a better way
than state regulation. The answer is local regulation.

Refuse collection and disposal inmost states is regulated locally. 1believe local control of these
services isa better system for Alaska. Each community isunique and has different requirements for
refuse services. Some communities want to provide the service themselves, and others want private
carriers to provide the service. Some communities may want incentives for recycling built into rates.
This legislation empowers local governments to handle these and other issues as their customers and

leaders desire.

This is not an unfunded mandate. Should a local government wish to provide the refuse services
itelf, the costs would be paid for through rates. Should a local government want one or more private
carriers to provide the services, this legislation allows local governments to establish franchises and to
collect franchise fees, which would more than cover the costs of administering the franchises.

The legislation is also consumer oriented. Itprovides that in areas where a single private carrier
provide exclusive service, rates would be frozen for five years at their current level adjusted for costs due
to inflation and extraordinary expenses. In areas where there is competition, rates are deregulated and

competitors can freely compete based on rates.

The legislation also promotes the benefits of competition. Competition is restricted in Alaska
because a new carrier must obtain a certificate from the Alaska Public Utilities Commission, a process
which lunderstand can be expensive and, given the overwhelming workload at the APUC, can also be
extremely time-consuming. Local control should therefore reduce that barrier to entry.

Competition will also be encouraged by this legislation because itwill simplify the regulatory
environment. Geographic areas like Anchorage are a regulatory checkerboard because parts of
Anchorage are subject to the jurisdiction of the APUC, and other parts arc subject to the jurisdiction of the
Municipality of Anchorage. Wc should simply the regulatory environment and remove the guesswork.
This bill does that by providing complete local control for refuse services.

This legislation will also promote the benefits of competition by expressly granting local
governments the right to issue one or more franchises to private carriers for refuse collection and disposal
service. Ifcompanies have to compete for a franchise, local governments are likely to have multiple
bidders and consumers will benefit from that competition through lower prices and competitive service

offerings.

It makes good sense for the State of Alaska to follow the lead of nearly every other state and place
control of refuse collection and disposal services at the local level. This legislation isgood public nolicy,
isgood for Alaska and isgood for local governments.

I uge your oot of HB 178
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FISCAL NOTE

STATE OF ALASKA BILLNO. HB 178
1999 LEGISLATIVE SESSION
Revision Date/Time (Note Ifcorrectian) Dept. Affected
Tide Alaska Public Ualities Commission BRU AK Public UtilitiessCommi
Deregulation of Garbage Utilities Component APUC Offeratios
Sponsor Rep. Kott
Requester  H. C&RA Component Serial No.
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not includo inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2000 FY2001 FY 2002 2003  FY 2005 |
Personal Services 0.0 0.0 0.0 0.0 0.0
Trael 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0
Syplies 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0
Grants & Claims 00 0.0
Miscellaneous 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 001
1002 Federal Receipts
1003 GF Match
1004 GF
1005 6F/Program Receipts
1037 GF/Mental Hoalth
Other (Soecify Type) 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate ofany current year (FY99) aost:
POSITIONS
Rull-ane 0 0 0 0 0
Part-tine 0 0 0 0 0
Temporary 0 0 0 0 0

IANALYSIS:  (Attacha separata pago Ifnocassary)

This kil removes refuse collection and disposal utilities from the definition of "public utiliy'”
under the Alaska Public Utilities Commission and assigns or authorizes resporsibility for
regulation of refuse utilities to local government. Tho resources freed up by this legislation
would be used by the Commission to respond to the backlog of dockets from other regulated

utilities.

Prepared by RobertA. Lohr Phone

Divisiin APUC Date/Time

Approved by Com Date Jj33a
Agency

PREPAREIR TO PROVIDE ALL DISTRIBUTION COPIESITO GOVERNOR'S LEGISLATIVE OFFICf

For tunher distribution in' <rmat)'on, call trie Governor's legislative Office

(H,, IMO) 9&Wom ttuoUO Page of

P.UL
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Stion 1(a), D, @, 3 Provides an introduction for having municipalities regulate

Stin 1

Section 2

solid waste instead of the state.

o), O Introduces local control of solid waste.

(@)) In municipalities that have no solid waste services on the
effective date, allows for the future creation of a solid
waste service. But does not require it

(©)] Introduces a franchise fee option for municipalities to
recover costs of implementing the act.

()] Protects existing holders of AP UC solid waste certificates

for a period of time by granting an exclusive franchise or
by purchasing the certificate, equipment, and facilities at
fair market value.

Adds six new sections to AS 29.35.050. Each new section isexplained

below.

©

®
©)

Completely protects municipal ities “ability to operate refuse
collection and disposal services. Upon the bill 3 passage, where
there isone or more private carriers operating with a certificate in
the municipality, a municipality has three options. First, a
municipality could continue to have the existing certificate holder
continue to provide exclusive service for the 5 year transition
period. Dining that 5-year transition period, the exclusive provider
would be required to provide service at its existing tariffed rate,
subject only to increases for inflation and extraordinary increases
in operating expenses. Second, whether or not an area has
competition, a municipality would have the right to issue multiple
competing franchises. Ifan area already has competition,
competitors would have a right to continue to provide service for
the 5-year transition, and new competitors could be allowed at the
municipality 3 election. If the municipality allows for competing
franchises, rales would not be regulated and competitors could
increase or decrease their prices. Third, a municipality could
purchase some or all of an existing certificated utility 3 equipment,
facilities and certificate.
Allows, but does not require, a municipality that currently has no
solid waste collection service to either provide it, or to franchise it
Requires a municipality to purchase at fair market value the
proportional part of a utility"s certificate and facilities ifa
municipality deprives a certificated utility from providing tiny of



Section 3

Section 4

Section 5

Section 6

Section 7

Section 8

Section 9

Section 10

Section 11

its services in any part of its certificated service area during the 5-
ycar transition period.

D) Allows municipalities to charge a franchise fee. The fee must be in
the range of .5% to 2.5% of the franchisee™s gross revenue.

@ Allows amunicipality to require all persons, property owners, or
occupants to use solid waste collection and disposal system. This
issimilar to AS 29.35.050 (2). Environmental and public health
concerns require fat solid waste be handled inan approved

manner .
0] Provides for definitions of the following terms: commercial and

residential service, defines a municipality, and defines fair market
value.

Amends AS 29.35.070 to conform to this act. This isa house keeping
section.

Amends AS 29.35.210 (@) (4) by removing garbage and solid waste
powers from second class boroughs in this section. The authority to
regulate solid waste iscovered in the definition of municipality in section
2 (3) (3 of this hill. Second class boroughs will continue to be able to
regulate solid waste.

Amends AS 38.05.810 (f) toconform to this act. This isa house keeping
section.

Amends AS 42.05.711 (I) to conform to this act. This isa house keeping
section.

Amends AS 42.05.712 (h) toconform to this act. This isa house keeping
section.

Amends AS 45.50.572 (d) to conform to this act. ltconfirms that Alaska"s
antitrust laws apply to private refuse carriers, except where a municipality
grants a private carrier an exclusive franchise to operate inan area. This is

a house keeping section.

Repeals several statues required to conform to this act. This isa house
keeping section.

Provides for an immediate effective date for sections t,2,4,8, and 9(a) of
this act.

Provides for an effective date for the remainder of the act as of January 1,
2000.
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1 Subject: HB 178
Date: Tue, 13 Apr 1999 17:01:48 -0800
From: "Jim Arnescn" <jarnesen@mail.alaskalife.net>
To: <Representative_Andrcw_Halcro@legis.state.ak.us>
CC: <Representative_Fred Dyson@legis.state.ak.us>,
<Representative_Lisa Murkowski@legis.state.ak.us>

April 13, 1999

Representative Andrew Halcro
Alaska State Legislature

Co-Chair, Community & Regional Affairs
State Capitol

Juneau, AK 99801-1182

Re: HB 178: An Act relating to removing solid waste collection and disposal
service from regulation by the Alaska Public Utilities Commission; &hellip;

Dear Representative Andrew Halcro,

lam the owner and President of Commercial Refuse, Inc.(CRIl), an Alaskan owned and operated, regulated
and certificated refuse utility in Anchorage. lam opposed to HB 178, a bill that will deregulate refuse. |
have spoken with the other "remaining Alaskan owned independent refuse utilities” in this area and believe
that their views, concerns and comments arc the same as those in this letter.

CR1 and the other independent refuse companies in this area are opposed to any such legislation that will
specifically remove statewide oversight and regulatory powers from the Alaska Public Utilities
Commission (APUC), and transfer the same to local municipalities and boroughs. Ifthis legislation is
allowed to become law, itwould constitute a serious mistake.

This committee should be acutely aware that the refuse business in Alaska has been recently
transformed by Waste Management, Inc. (WM1) intoone large mononoly. WM I now controls over
95% ofall refuse business in this state. If there was ever a time to recog Yy the need for continued
statewide regulation, now isthat time. In fact, this is the most improper moment to consider deregulation
of refuse or transfer those regulatory burdens to local municipalities and boroughs.

The goal of WM I has been to control the market, from collection to disposal (landfills). Regulation is not
in their best interest, for they require an unregulated market to achieve their goals. For the public, the lack

lof3 414/99 2:34 PM
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of regulation in a market where one company (WMI1) has such a dominant monopoly, such as Alaska, this
can hardly be considered to be in the public"s best interest. Unlike other states, Alaska does not possess
comparably sized competitive refuse companies to assist in controlling market pricing and service. In fact,
many communities here have only one company to receive service from. Localized control would be
ineffective in regulating such a large statewide monopoly.

Representative Andrew Halcro
Alaska State Legislature
Co-Chair, Community & Regional Affairs

April 13, 1999

The Alaska Public Utilities Commission (APUC) has regulated refuse utilities for many years in Alaska.
While there has been some discussion about deregulation, at this time such action would be ill advised.
WMI&rsquo:s latest attempt to have legislation introduced that will deregulate the refuse industry here in
Alaska is purely self-serving and will benefit oi.lvWMI . Ifwe ever needed regulation, now Iis the time.
The APUC iswell equipped to handle this function and serves the industry well. However, the most
important aspect is the protection of the public from monopolistic practices from an entity such as

WMI .

Another aspect that should be considered is the fad that the regulated utility companies "'pay their way"
through the RCC (Regulatory Cost Charge). This isnot necessarily a budgetary concern for the state since
the services of the AP UC arc paid for. Since Alaska lacks a consumer protection agency at this time, what
viable mechanism would exist for consumer problems ifderegulation were to occur? At the present, most
communities and municipalities arc ill equipped to handle functions such as the APUC provides. In fact,
many may not be able to.

I find itdifficult to comprehend any valid reason at this time or the near future, for deregulation. The
present status with the AP UC maintaining statewide regulatory control is highly appropriate and
recommended. The APUC docs have all the needed functions to protect the public and provide a forum for
consumer problem resolutions. For all the reasons mentioned. lam opposed to any attempt to deregulate
refuse at this time.

Sincerely,
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Jim A. Arnesen

President

cc: Rep. John Harris, Vice Chair
Rep. Fred Dyson

Rep. Carl Morgan

Rep. Lisa Murkowski

Rep. Reggie Joule

Rep. Albert Kookesh

4/14/99 2:34 PM



227 Alaska Public U tilities C ommission Act § 4205711'

the commission shall release the record for the purpose of preparing for or making a
presentation to the commission in the proceeding if the record or information derived
from the record will be used by the commission in the proceeding.

(c) A person may make written objection to the public disclosure of information
contained in a record under the provisions of this chapter or of information obtained by
the commission under the provisions of this chapter, stating the grounds for the objection.
When an objection ismade, the commission may not order the information withheld from
public disclosure unless the information adversely affects the interest of the person
making written objection and disclosure is not required in the interest of the public.

(d) In this section, “fecord” means a report, file, book, account, paper, or application,
and the facts and information contained in it. (8 6 ch 113 SLA 1970; am & 8 ch 110 SLA

1981)

NOTES TO DECISIONS

Narrow construction. — The pnvﬂegie reflected  quiremcent of this section that information not be

by this section should bt construed narrowly so thatit ~ withheld if“required in the interests ofthe public will

does not conflict with the constitutional reduirements normaIIY prevent a conflict with due process require-

ofdue process. City of Fairbanks v. Alaska Pub. Utils, ments. If a conflict neverthelc . occurs, due process

Commn. 611 P.2d"493 (Alaska 1980). must control. City of Fairbanks v. Alnska Pub. Utils.
0

Due process controls over section. — The re-  Coinm'n, 611 P.2d 493 (Alnska 1980).

Sec. 42.05.681. Validity of certain certificates. A certificate issued before July 29,
1968, to a public utility for the generation, transmission, or distribution ofelectric energy
und power, or for the furnishing of telecommunications may not be considered as
terminated or voided for the sole reason that the utility did not or would not produce an
annual gross income in excess of $25,000. (8 6 ch 113 SLA 1970)

Sec. 42.05.691. Utility classes. The commission may by regulation provide for the
classification of public utilities based upon differences in annual revenue, assets, nature
of ownership, and other appropriate distinctions and as between these classifications, by
regulation, provide for different reporting, accounting, and other regulatory require—

ments. (8 6 ch 113 SLA 1970)
Sec. 42.05.701. [Renumbered asAS 42.05.720./

Sec. 42.05.711. Exemptions, (a) The provisions of this chapter do not apply to a
person who furnishes water, gas or petroleum or petroleum products by tank, wagon, or
similar conveyance, unless the person 1is thereby supplying water, gas, petroleum or
petroleum products to r. public utility in which the person has an <“affiliated interest”?

(b) Except as otherwise provided in this subsection, public utilities owned and
operated by a political subdivision of the state, or electric operating entities established
as the instrumentality of two or more public utilities owned and onerated by political
subdivisions of the state, arc exempt from this chapter, other than AS -12.05.221 -
42.05.281 and 42.05.385. However,

(1) the governing body ofa political subdivision may elect to be subject to this chapter;
and

(2) a utility or electric operating entity that is owned and operated by a political
subdivision and thut directly competes with another utility or electric operating entity is
subject to this chapter and any other utility or electric operating entity owned and
operated by the political subdivision is also subject to this chapter.

(¢) The ownership in whole or part, of the corporate stock of a public utility docs not
make the owner a public utility.

(d) The commission may exempt n utility, n class of utilities, or a utility service fronm

all or a portion of this chapter ifthe commission finds that the exemption is in the public

intereat.
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e) Notwithstanding any other provisions of this chapter, any electric or telephone

utility that does not gross $50,000 annually isexempt from regulation under this chapter

unless the subscribers petition the commission for regulation under AS 42.05.712(h).

(0 Notwithstanding any other provisions of this chapter, an electric or telephone

utility that does not gross $500,000 annually may elect to be exempt from the provisions

of this chapter other than AS 42.05.221 - 42.05.281 under the procedure described inAS

42.05.712.

(g) A utility, other than a telephone or electric utility, that does not gross $150,000
annually may elect to be exempt from the provisions of this chapter other than AS
42.05.221 - 42.05.281 under the procedure described InAS 42.05.712.

(h) A cooperative organized under .AS 10.25 may elect to be exempt from the provisions

of this chapter, other than AS 42.05.221 - 42.05.281, under the procedure described in

AS 42.05.712.

(1) A utility that furnishes collection and disposal service of garbage, trash, or

refuse,

other waste material and has annual gross revenues of $300,000 or less isexempt from

the provisions of this chapter, other than the certification provisions ofAS 42.05.221 -
petition the commission for regulation under AS
if subscribers representing 25

the

42.05.281, unless the subscribers
42.05.712(h). Notwithstanding AS 42.05.712(b) and (9),
percent of the gross revenue of the utility petition the commission for regulation,
utility is subject to the provisions of this chapter.

(J) The provisions of this chapter do not apply to sales, exchanges, or gifts ofenergy to
an electric utility certificated under this chapter when the energy which 1is the subject of
the sale, exchange, or giftiswaste heat, electricity, or other energy which issurplus or the

by-product of an industrial process. In an area inwhich no electric utility is certificated

for service, energy provided by sale, exchange, or giftmay be provided toany utilitywhich
is certificated for service to that area. A contract, for the sale, exchange, or gift ofenergy
exempt under this subsection does not make the supplier a public utility and does not
transfer the responsibility to provide utility services from u certificated utility to any
other person.

(k) A utility that furnishes cable television service isexempt from the provisions of this
chapter other than AS 42.05.221 - 42.05.281 the subscribers petition the

commission for regulation under the procedure described inAS 42.05.712.

unless

(/) A person, utility, or cooperative that isexempt from regulation under (a) or (d) - (k)
of this section 1is not subject to regulation by a municipality under AS 29.35.060 and
29.35.070.

(m) The collection and disposal, under AS 29.35.050(c), by a municipality of waste
material deposited at an intermediate transfer site isexempt from this chapter. (8 6 ch
113 SLA 1970; am 83 ch 76 SLA 1973; am §8ch 83 SLA 1980; am &8 7- 9ch 136SLA
1980; am 89 ch 59 SLA 1982; am 8 1ch 30 SLA 1983; am 868 ch 74 SLA 1985; am 8 1
ch 80 SLA 1985; urn §2 ch 107 SIA 1986; §5ch 93 SLA 1990; am §7 ch 176 SLA 1990;

am 8 4 - 8ch 1SLA 1995)

Cross references. — For limitations on these
exemptions, see AS -12.05.254, AS 42.05.321(b), and
AS 42.05.381(c). .

EfToctof amendment*. —The 1995 amendment,
effective June 26, 1995, in subsection* le) mid fk),
deleted *25 percent of" following “unless™ in subtler-
tion (ol, added “under AS 42.05, 12(h?"at the end; in
subsection (f), substituted “$500,000”for “325,000™ in
subsection {g], substituted "$150,000" for “$100,000"
rewrote subsection (i); and, in subsection (k), added
"under the procedure described in AS 42.05.712" at
the end and mudo minor stylistic change*.

Editor's notes. — Section 4, ch. 176, SLA 1990
provides that subsection (m) does not apply to u

municipalitiv with a population of I.th than 50,000
until July 1, 1991,

Opinions of uttorney general. — An electricu!
utility owned and operated by n regional electrical
authority would continue lo ‘qualify for the broad
exemption from this chapter, avail'iblo to political
subdivisions under subsection (bt of -hi« sectjon once
the regional electrical authority hod completed its
proposéd organlzanon as_a nonprofit corporation tin-
dor AS 10.20. Juno 7, 1970, Op. Atty Gen.

When n dere uIated_ut|||ty exceeds the gross an-
nun! limit of$325,000 (increased in 1995 to $500,0001
specified in subsection (>, and thus fails to be eligible
for deregulation, the deregulation exemption ends
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©) Except as provided in (b) of this section, the commission may prohibit installation
rfacilities for origination or termination of long distance service in a given location only

it determines that installation of the facilities in that location is not in the public

ilnterest. (8 2 ch 93 SLA 1990)

. Sec. 42.05.820. No municipal regulation. A long distance telephone company that
U exempted in whole or in part from complying with all or a portion of this chapter may
lot be reguluted by a municipality under AS 29.35.060 and 29.35.070. (8 2 ch 93 SLA

>0)

a' B, 42.06.804l. HXERAAge access charges. In providing for competition under AS
42,05.800 - 42.05.890, the commission shall establish a system of access charges to be
paid by long distance carriers to compensate local exchange carriers for the cost of

originating and terminating long distance services. (8 2 ch 93 SLA 1990)

Sec. 42.05.840. Universal ser ice fund. The commissiur. may establish a universal
Mrvice fund or other mechanism to be used to ensure the provision of long distance

telephone service at reasonable rates throughout the state and to otherwise preserve

~ Universal service. (8 2 ch 93 SLA 1990) uz_ O S W O 6 + y p

Sec. 42.05.850. Exchange carrier association. The commission may require the
local exchange carriers to form an association to assist in administering the system of
iccess charges and may require the association to file tariffs and to engage in pooling of

exchange access costs and revenue ifnecessary to achieve the purposes ofAS 42.05.800

- 42.05.890. (8 2 ch 93 SLA 1990)

Cross references. — For Ieﬁlslatlve in
acting this section, see § 1(b), ch. 93, SLA

TVmporarv and Special Acts.

tent in
1990 in h

Sec. 42.05.860. Restrictionslon resale of telecommunications services prohib—
ited. A telephone company may not prohibit or restrict the resale of telecommunications
eervice. If an interexchange telecommunications service 1is resold, the reseller shall
receive credit in an appropriate amount for an applicable exchange access charge ifthe
credit isnecessary toprevent double payment of the access charges. (8 2 ch 93 SLA 1990)

Sec. 42.05.890. Definitions. InAS 42.05.800 - 42.05.890,

(1) “1ocal exchange carrier” means uny carrier certificated to provide local telephone
cervices;

(2) “1ong distance carrier”’or “long distance telephone company”means any carrier
certificated to provide long distance telephone services,

(3) "long distance telephone service" or “long distance service’ means intrastate,

interexchange telephone service. (8 2 ch 93 SLA 1990)

Rcvfoor's notes. — Enacted as AS 43.05.99.>. Re-
numbered in 19!>0.

Article 11. General Provisions.

Section
990. Definitions
995 Short titlo

Sec. 42.05.990. Definitions. In this chapter
(1) c<affiliated interest”’includes:
(A) a person owning or holding directly or indirectly five per cent or more of the voting
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securities of a public utility engaged in intrastate business in this state;

(B) a person, other than those specified in (A) of this paragraph, in a chain of
successive ownership of five per cent or more of voting securities, the chain beginning j
with the holder of the voting securities of such public utility;

(C) acorporation five per cent or more ofwhose voting securities areowned by a person
owning five per cent or more of the voting securities of the public utility or by a person in
such a chain of successive ownership of five per cent or more of the voting securities;

(D) a corporation five per cent or more ofwhose voting securities are owned or held by
a public utility;

(E) a person with whom the public utility has a management or service contract;

(?) a person who is an officer or director of such a public utility or of a corporation in J
a chain of successive ownership of five per cent or more ofvoting securities;

(G) a corporation which has one or more officers or directors incommon with a public
utility;

(H) a person or corporation who or which the commission determines as a matter of J
fact, after investigation and hearing, actually is exercising such substantial influence j
over the policies and actions of a utility in conjunction with one or more other
corporations or persons with whom they are related by ownership or blood, or by action
in concert, that together they are affiliated with the utility within the meaning of this |1
section even though none of them alone is so affiliated; or

(I) a person or corporation who or which thecommission determines as a matter of fact
after investigation and hearing actually is exercising substantial influence over the
policies and actions of a utility even though such 1influence 1is not based wupon j
stockholdings, stockholders, officers or directors to the extent specified in this section;

(2) “Commission®means the Alaska Public Utilities Commission;

(3) “public”’or “general public" means

(A) agroup of 10 or more customers that purchase the service or commodity furnished
by a public utility;

(B) one or more customers that purchase electrical service for use within an area that
iscertificated to and presently or formerly served by an electric utility ifthe total annual
compensation that the electrical utility receives for sales of electricity exceeds $50,000; -
and

(C) a utility purchasing the product or service or paying for the transmissioi ofelectric
energy, natural or manufactured gas, or petroleum products that are re-sold to a person
or group included in (A) or (B) of this paragraph r nat are used to produce the service
or commodity suld to the public by the utility;

(4) “public utility”’or “ttility”’includes every corporation whether public, cooperative,
or otherwise, company, individual, or association of individuals, their lessees, trustees, or
receivers appointed by a court, t .at owns, operates, manages, or controls any plani,
pipeline, or system for

(A) furnishing, by generation, transmission, or distribution, electrical service to the
public for compensation;

(B) furnishing telecommunications service to the public for compensation;

(C) furnishing water, steam, or sewer service to the public for compensation;

(D) furnishing by transmission or distribution of natural or manufactured gas to the
public for compensation;

(E) furnishing for distribution or by distribution petroleum or petroleum products to
the public for compensation when the consumer has no alternative in the choice of
supplier of a comparable product and service at an equal or le ser price;

(F) furnishing collection and disposal service ofgarbage, refuse, trash, or other waste
material to the public for compensation;

(5) “rate"” includes each rate, toll, fare, rental, chnrgc, or other form of compensation

demanded, observed, charged, or collected by a public utility for its services;
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Anchorage. 579 P.2d 1071 (Alasku 1978).
Fordiscussion of imperfections jn the escrow
rocedure. — See Alaska Pub. Utils. Comm’n v.
reater Anchorage Aren Borough, 534 P2d 549 (Alas

ki 1975). . _ _
Denidl of interim rute increase held arbitrary.

— Where the superior court found that the exjsting

rote was confiscatory, where the borough was clearly

operating the sewei” utility at n great loss, where the
period prior to a final heanng could be constryed to be
unreasonable and where. the commission failed to
mprovide any further justification for its decision, the
m denial of tfie Interimrate increase was arbitrary, and
'V the superior court's injunction voiding the commis-
m lons order did not constitute an abuse of its discre-
7 Gon. Alaska Pub, Utils. Comm™ v. Greater Anchorngc
|ff|frArEa Boroug,h, 534 P.2d 549 (Alaska 1975).
ommisSion determination thut “proposed
r«tes were reasonable was not supported by
1* »ubstantiul evidence on the record as a whole. Jager V.

Hnte, 537 P2d 1100 (Alaska 1975).

_Procedure consistent with Statutory alloca-

tion of burden of proof. — Where the commission

had first been satisfied by a public utility's evidence

that the rates were reasonable and thereafter turned

lo complainant to show otherwise, this %rocedure,

lonsistent with the statutory allocation of the_burden

of proof, is clearly reasonable. Jager v. State, 537 P.2d
-.1100 (Alaska 1975), .

Retund methods. — See United States v. RCA
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1979), overruled on other grounds, Owsichek v. Guide
Licensing & Control Bd., 627 P2d 616 (Alaska 1981).
Commission did noterr in suspending compa-
ny’s tariff revision filings five times, ionslituting
a 22-month suspension, given the complexities in-
volved. including consideration of separated company
versus total compnny's revenue requirements, and the
avoilnbility of interim relief if warranted. The fact
that interest rates dro;r)]ped from the time the com-
pan}/_ filed the tariffto the time the commission made
Its final decision did not entitle the company to an
unalysis based on the hl_?her rates. Glacier State 'Ifel.
Co. V. Alaska Pub. Utils. Comm’, 724 P.2d 1187
(Alaskn 1986). o . _
Powers of commission. — The legislature in-
tended to grant the commission broad powers to
establish “fair and just” rates. Implied within that
broad grant of powers is the authori ¥ for the commis-
sion to"declare a rate interim and refundable, so long
as the commwswn,Prowde? protection for the inter-
ests of both the utility and the public. Far N. Son., Inc.
v. Alaskn Pub. Utils. Commn, 825 P.2d 867 (Alaska

1992),

Fuilurc to hold hearing nopjurisdictional and
subject to waiver, — Erfor involving the commis-
sion’s failure to hold a hearing hefore ordering an
interim refundable rate was fonjurisdictional “and
subject to waiver by a party’s failure to raise it before
the'commission, Far N. San., Inc. v.A'aska Pub. Utils.
Comm™, 825 P.2d 867 (Alaska 1992).

Alnska Communications, Inc., 597 P.2d 489 (Alaska
Sec. 42.05.430. (Repealed, 85 ch 113 SLA 1970.]

Power ofcommission to fix rates, (a) When the commission, after

observed, charged, or collected
or that a

Sec. 42.05.431.
An investigation and hearing, finds that a rate demanded,
by a public utility for a service subject to the jurisdiction of the commission,

is unjust, unrea-

practice, or contract affecting the rate,
the commission shall determine a just

classification, rule, regulation,

nonable, unduly discriminatory or preferential,
And reasonable rate, classification, rule, regulation, practice, or contract tobe observed or
Allowed and shall establish it by order. A municipality may covenant with bond
purchasers regarding rates ofa municipally owned utility, and the covenant is valid and
onforceable and is considered to be a contract with the holders from time to time of the
Tho financial covenants contained in mortgages and other debt instruments of

and rates

bonds.
cooperative utilities organized under AS 10.25 are also valid and enforceable,

Act by the commission must be adequate tomeet those covenants. However, a cooperative
utility that is negotiating to enter a mortgage or other debt instrument that provides for
atimes-interest-eamed ratio (TIER) greater than the ratio the commission most recently

npproved for that cooperative shall submit the mortgage or debt instrument to the
The commission may disapprove the

Ifthe commission has not acted within

commission before tho instrument takes effect.

Instrument within 6u days after its submission.
00 days, the instrument is considered to be approved.
(b) A between public

Approval of the commission.
commission may not invalidate uny purchase or sale obligation under the agreement.

iIs subject to advance
effect, the

agreement utilities

wholesale power

agreement is in

After a wholesale power

However, ifthe commission finds that rates set in accordance with the agreement are not

Just and reasonable, the commission may order the parties to negotiate an amendment to

,thO agreement and if the parties fail to agree, to use the dispute resolution procedures

contained in the contract.
K} "fc) Notwithstanding (b) of this section,
(1) awholesale agreement for the sale of power from a project licensed by the Federal

nergy Regulatory Commission on or before January 1, 1987, and related contracts for
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the wheeling, storage, regeneration, or wholesale repurchase of power purchased under

the agreement, entered into between the Alaska Energy Authority and one or more other

public utilities or among the utilities after October 31, 1987, and before January 1, 1988,

and amendments to the wholesale agreement or related contract, are not subject to

review or approval by the commission until all long-term debt incurred for the project is

retired; and
) a wholesale agreement or related contract described in (1) of this subsection may

contain a covenant for the public utility to establish, charge, and collect rates sufficient

to meet its obligations under the contract; the rate covenant is valid and enforceable.

(d) Meetings between the Alaska Energy Authority and public utilities concerning a

wholesale agreement for .esale of power or other matter exempted from review of the

commission under (c) of this section must comply with AS 44.62.310.

(e) Validated costs incurred by a utility in connection with the related contracts

described in (c)(1) of this section must te allowed in the rates charged by the utility. In

this subsection, “Yalidated costs™ are the actual costs that a utility uses, under the

to estahlish rates,
This

formula set out in related contracts described in (c) of this section,
charges for services and rights, and the payment ofcharges for services and rights.

subsection does not grant the commission jurisdiction to alter or amend the formula set

out in those related contracts.
(0 In the establishment of rates of a utility furnishing solid waste material collection

and disposal service, the commission shall permit recovery of reasonable, net capital and

operating costs relating to solid waste recovery and recycling services after considering
the utility3 recovery of revenue associated with the service.

(g) In the establishment of rates under this chapter, the commission shall promote

cost-effective solid waste recovery and recycling services.
(h) When setting or reviewing rates for a public utility that sends or receives power
over the power transmission interties between Fairbanks and Healy or between Anchor —

age and the Kenai Peninsula, the commission shall consider those costs that have not

been directly assigned to other individual generating utilities by the utility responsible

for the construction of the intertie to have been incurred for the system existing on

August 11,1993. (8 6 ch 113 SLA 1970; am &8 4,5 ch 104 SLA 1986; am 8 1,2 ch 11 SLA
1988; am & 1 ch 46 SLA 1991; am &4 ch 18 SLA 1993)

otes. —SubsectlonESB)Bwas enacted as Optnlons of attorngy general. — The Aluskn
). Renumbered in 1 Utility Commlssmn was not authorized to

s r'sn
2.05.51
Cro refe (ences — For provmons governing the reV|ew the Lon% form Power Sales Agreement 4 Dam
Alaska EnergyAuthortty see AS 44.83, Pool — Initial Project of the Alaska Power Authority,
Editor's notes. — Section g ch. 104, SLA 193 a wholesae powér agreement signed by the Alaska
provides that (b) of this section ‘aPplles onIY {0 PowerAuthorltt( (now Alaska Ener?yAuthorttt‘/I two
wholesale gower agreements entered into on or after electric cooperatives, and three cities in_southeast
Jupe 7, 199(i." Alaska, smc%theagreement Was sqnedGnrlortoJune
Section 5, ch. 11, SLA 1988 provides that subsec- 7, |ggg February™12, 1988, O {) en
ttons (c) and (0) of this section are retroactive to A power purchase contrac between the Alaska

Veeg]tgfatlve ﬁlstory reports. - tor legislative tﬁutt%tp’%“thti %[ﬂpnvtllcpr‘ll%s Sbﬁ‘tqte %ﬁ‘puroh\?a”%'y t?]nd

ch. 111 "R TYGE  (SCS CSHB 356(R1), see 1988 fRfapkh Public Utiliygs Commisionuades shesrtion.
Journall’pMW - 2484.* dered prior to the 1988 amendment of this section.)

NOTES TO DECISIONS

His tory of section. — Sec Alaska Pub. Utils. Separation of intrastato and interstate prop-
Comm'n v. Municipality of Anchorage, 555 P.2d 202 orties, expenses and revenues is re(iuwed for
(Alaska 1976), properly determinjn the adeqétacX ofa uti Irrtls intra-

Tlie commlssmnma?;establlsh ratesonly after state rates. United Stales v. RCAAlaskn Co |nun|cu
an investigation and eartng2 Inc. v. lions. Inc,, 597 P.2d 489 (Alaska 1979), overruled on
Alnsku Pub. Utils. Comm'n 5P2d 807 (Alaska othorgrounds wsmhekv Guido Licensing & Control
1992). lid., 627 P.2d (116 (Alaska 1981).
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(b) This section applies to home role and general law municipalities. (8 10 ch 74 SLA

1985)

NOTES TO DECISIONS

Municipal assembly’s designation of land as a Municipal assembly’s de5|?nat|on_ ofFroper_ty as a
potential school site gave the owner of the land ng  potential ‘school site was not a taking for which the
I’I%ht to compel a sale 0f the land, because the local propertY owner could recover just’ compensation,
school district had management authority over its  where the asse_mblkf’s mere designation was not a
budget as well as district Operations, and the assem-  concrete indication that the municipality intended to
bly Could nott,for?e th_(% d||§|tr|ct to 3peBnd rgorfey to cﬁndemnstrr}]e r_oPer%.1 IEI’osze(avX%rdAloT(nd,légg. v. An-
ucquire a particular site. Homeward Bound, Inc. V. chorage Sch. Dist, , aska ,

AnqchoragepSch. Dist., 791 P.2d 610 (Alaska 1990). J ( )

Collateral references. — Power of eminent do-  Cost of substitute facilities as measure ofcom?_en-
main as between state_and subdivision or agency sation paid to state or municipality for condemnation
thereof, or as between different subdivisions oragen- ofgubhp property. 40 ALR3d 143, o
cies themselves, 35 ALR.id 1293 onsideration of fact that land owner’s remaining

Validity of “freezing” ordinances or statutes pre- |and will be subject to special assessment in fixing
venting prospective condemnee from improving, or  severance damages. 59 AER.’Id 534,
oAtlrjeRrSVé|s7e51chang|ng, the condition of his property. 36

Sec. 29.35.040. Emergency disaster powers, (a) A municipality that is wholly or
partially in an area that is declared by the President or governor to be a disaster area
may participate in and provide for housing, urban renewal, and redevelopment in the
same manner as a home rule city. The exercise of these powers by a borough shall he on
a nonareawide basis, except a borough may exercise the powers transferred to itbhy a city
as provided by AS 29.35.310.

(b) Powers granted by this section must be initiated within a period of not more than
five years after the date ofdeclaration of a natural disaster by the President or governor,

but these powers may be extended for an additional period of not more than three years.

fort

(8 10 ch 74 SLA 1985)

Sec. 29.35.050. Garbage and solid waste services, (a) Notwithstanding AS
Z9.35.200 - 29.35.220, a municipality may by ordinance

(1) provide for the establishment, maintenance, and operation of a system ofgarbage
and solid waste collection and disposal for tho entire municipality, or for districts or
portions of it;

(2) require all persons in the municipality or district to use the system and to dispose
of their garbage and solid waste as provided in the ordinance;

(3) award contracts for collection and disposal, or provide for the coll ,"ction and
disposal of garbage and solid waste by municipal officials and employees;

(4) pay for garbage and solid w aste collection and disposal from available money;

(5) require property owners or occupants of premises to use the garbage and solid
waste collection and disposal system provided by the municipality;

(6) fixcharges against the property owners or occupants of premises for the collect.un
and disposal; and

(7) provide penalties for violations of the ordinances.

(b) The governing body of a municipality may not prohibit a person holding a valid
certificate from the Alaska Public Utilities Commission from continuing to collect and
dispose of garbage, refuse, trash, or other waste material, or provide other related
services In an area in the municipality if the certificate authorizes the collection and
disposal ofgarbage, refuse, trash, or other waste material and providing ofother services
in the area, und the certificate was originally issued before the municipality provided

similar services. Except as provided in (c) of this section, a municipality may not. provide
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or other waste material collection and disposal service in an

fov a garbage, refuse, trash,
refuse, trash, or other waste

area to the extent it lies in an area granted to a garbage,
material carrier by a certificate issued by the Alaska Public Utilities Commission to the

carrier until it has purchased the certificate, equipment and facilities of the carrier, or
that portion of the certificate that would be affected, at fairmarket value. A municipality

may exercise the right of eminent domain to acquire the certificate
or that portion of the certificate that would be affected.

, equipment, and

facilities of the carrier,
(c) A municipality may establish an intermediate transfer site for the collection and

disposal of garbage, refuse, without purchasing the
or facilities ofa waste material carrier certificated by the Alaska

without compensating a certificated

trash, or other waste material

certificate, equipment,
Public Utilities Commission.

waste carrier operating in the area,
noncertificated entity to provide for the collection and disposal of waste material left at

The municipality may,
provide for or contract with a certificated or

the intermediate transfer site.
(d) This section applies tohome rule and general law municipalities
1985; am 88 1, 2 ch 176 SLA 1990; am & 38 ch 21 SLA 1991)

. (8 10ch 74 SLA

Revisor's notes. — Subsection (¢ 6wasenacted as ggowdesdthattﬂ r?n nsma 0th|ssect|onby
c
a

endme det
subsection (d) and relettered in 1990, at which time 176, SLA 1990 do not applg
ion of le 0000

foErbarsupsectlon cw srelettere as %bsgmoné% unt (jllﬂah& v” population of less than

itor's notes. ectlon
NOTES TO DECISIONS

vdg Ie rr{]/c s”e]réldg B8, i m rgﬁers onIBr !l%Z)V North Slope Borough, 331 P.2d 341 (Alaska
lawfully performed services. Colville Envtl. Servs.,

Ipal%llatera.refeénces gé%erﬁlztlcm |l§ ma@gnﬂbcgeofsewerdisposalplantasnuisance.40

orparations, Countiés, a
79,657, A Mynicinal ligbility for majntenance of public dump

EI&E tyolwmunlﬁf"&r)? It gamages for

Local air quality control program. A municipality may establish

Sec. 29.35.055.
a local air quality control program as provided inAS 46.14.400 only ifthe municipality

has obtained the consent of its governing body through an ordinance authorizing the

participation. This section applies to home rule and general law municipalities. (8 6 ch

74 SLA 1993)

Sec. 29.35.060. Franchises and permits, (a) The assembly acting for tho area

outside all cities in the borough and the council acting for the area in a city maj grant

franchises, including exclusive franchise privileges, to a person, corporation, organiza—

tion, or utility not certificated by the Alaska Public Utilities Commission and may permit

the use of streets and other public places by the franchise holder under regulations

prescribed by ordinance.
(b) Unless the grant ismade on a competitive basis, the grant ofan exclusive right to

use a public streetor right-of-way for more than fiveyears toa utility or a transportation

system not certificated by the Alaska Public Utilities Commission shall be valid only if

approved by a majority of the voters at an election.
(c) This section applies to he no rule and general law municipalities. (8 10 ch 74 SLA

1985)

Collntaral references. — 60 Am, Jur. 2d, Munic- ~ 61C.J.S,, Municipul Corporanon” 5 1726,
Municipality’s liab ”Il?/ In damage* for refusal to

ipul Corporations, Counties, and Otiier Political Sub-
visions. 5 140 ot seq. gnuit frnnchlso 3TA
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CS FOR HOUSE BILL NO. 178( )
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE -FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE KOTT

A BILL
FOR AN ACT ENTITLED
"An Act relating to removing solid waste collection and disposal service from
regulation by the Alaska Public Utilities Commission; requiring certain
municipalities, and permitting other municipalities, to regulate solid waste collection
md disposal service within the municipal loundarics; and providing for an

dTective date."

3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS AND INTENT, (@ The legislature finds that

(1) inmost states, solid waste collection and disposal service is not regulated

tthe state level; rather, iIf it is regulated at all, solid waste collection and disposal service is
egulated at the county or city lewel;

(2) each community in Alaska is unique, and therefore local governments arc

ctter able to determine the level of service and the appropriate market structure for solid

/aste collection and disposal service within the community 3 boundaries than is a state

1 CSHB 178( )
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commission;
(©)) local control of solid waste collection and disposal service would allow .

municipality to establish a comprehensive solid waste management plan based on the size,
nature, and population density of the area to respond to the unique needs of the community
and to better serve customers within the municipal boundaries.

(b) Itis the intent of the legislature to provide in this Act that

() when the Alaska Public Utilities Commission ceases to regulate solid waste
collection and disposal service, a municipality in the state that owns and operates a solid waste
collection and disposal service or that has within its boundaries a certificated public utility that
is providing solid waste collection and disposal service should replace the commission 3
regulation with a system of local control either by continuing Its ownership and operation of
a solid waste collection and disposal service or by granting one or more franchises to private
carriers to do so;

(2) a municipality that does not own or operate a solid waste collection and
disposal service and that, on the effective date of this section, does not have within its
boundaries a certificated public utility providing the service should be authorized but not
required to establish a system of solid waste collection and disposal;

(3) a municipality should recover the cost of implementing this Act either
through revenue earned from directly providing solid waste collection and disposal service or
Jy the collection of franchise fees;

(4) the property interests of private carriers that already provide solid waste
collection ana disposal service under a certificate of public convenience and necessity issued
3y the Alaska Public Utilities Commission should be protected by requiring municipalities to
either grant franchises to these carriers for a period of time or purchase the certificate,
equipment, and facilities at fair market value.

*Sec. 2. AS 29.35.050 is amended by adding new subsections to read:
© By January 1, 2000, a municipality that, on the effective date of this
subsection, holds a certificate from the Alaska Public Utilities Commission to provide
solid waste collection and disposal service or that has within its boundaries a public
utility certificated by the Alaska Public Utilities Commission to provide solid waste

collection and disposal service shall by ordinance provide for a system of residential

CSIIB 178( ) 2-
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and commercial solid waste collection and disposal for the affected service areas. The
municipality may satisfy the requirement of this subsection either by operating the
service itelf, with municipal officials and employees, or by granting one or more
franchises to a private carrier to provide the service. Notwithstanding
AS 29.35.250(b), a city that is inside a borough and that has established a system of
solid waste collection and disposal before the effective date of this subsection may
maintain that service. I, on the effective date of this subsection, a public utility
provides residential or commercial solid waste collection and disposal service under
a certificate issued by the Alaska Public Utilities Commission in a service area in a
municipality, the municipality shall
(1) grant an exclusive franchise to the certificated utility to continue
to provide the service for a term of at least five years from the later of the date that
the franchise was granted or January 1, 2000; the franchise must contain an agreement
that will allow the carrier to charge customers at the rates contained in the utility3
tariff in effect on June 1, 1999, adjusted for inflation and any extraordinary increases
in operating expenses; the term of the agreement and the rates charged are subject to
amendment by agreement of the municipality and the franchisee;
(2) grant competing franchises; it a municipality grants more than one
franchise in an area,
(A) the municipality may not regulate the rates for service
within the area of competition; and
(B) one of the franchise holders in the area of competition must
be the public utility ihal provided residential or commercial solid waste
collection and disposal service in that service area on the day before the
effective date of this section under a certificate issued by the Alaska Public
Utilities Commission; or
(J) purchase, at fair market value, the utility3 certificate, equipment,
and fecilities that are related to providing service in the municipality.
A municipality that is not described m (€) or (Tus section may by ordinance
provide for a system of residential and commercial solid waste collection and disposal.

The ordinance may provide either that (he municipality will operate the service itslf,

3 CSIB 178( )
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a home rule or first class city, a second class borough, or a unified home rule
municipality;

(©)] "residential solid waste collection and disposal” means the
collection and disposal of solid waste, garbage, refuse, or trash from a container that
has a capacity of less than one cubic yard, whether or not the properly from which the
material is coliected is considered residential property.

* Sec. 3. AS 29.35.070(a) is amended to read:

(@ The assembly acting for the area outside all cities in the borough and the
council acting for the area in a city may regulate, fix, establish, and change the rates
and charges imposed for a utility service provided to the municipality or its inhabitants
by a utility that is not subject to regulation under AS 42.05 unless that utility is
exempted from regulation under AS 42.05.711 @" [0R] (@) - (N). @). or ) or is
exempted under regulations adopted under AS 42.05.810 from complying with all or
part of AS 42.05.010 -42.05.721.

* Sec. 4. AS 29.35.210(a) is amended to read:

@ A second class borough may by ordinance exercise the following powers
on a nonareawide basis:

(1) provide transportation systems;

(@ regulate the offering for sale, exposure for sale, sale, use, or
explosion of fireworks;

(3 license, impound, and dispose of animals;

(4 [SUBJECT TO AS 29.35.050,] provide [GARBAGE, SOLID
WASTE, AND] septic waste collection and disposal;

(®) provide air pollution control under AS 46.14.400;

(6) provide water pollution control;

(7)  participate in federal or state loan programs for housing
rehabilitation and improvement for energy conservation;

(8 provide for economic development;

(©@ provide for the acquisition and construction of local service roads
and trails under AS 19.30.111 - 19.30.251;

(10) establish an emergency services communication center under

5 CSHB 178( )
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AS 29.35.130;
(11) subject to AS 28.01.010, regulate the licensing and operation of

motor vehicles and operators;

(12) engage in activities authorized under AS 29.47.460;

(13) contain, clean up, or prevent a release or threatened release of oil
or a hazardous substance, and exercise a power granted to a municipality under
AS 46.04, AS 46.08, or AS 46.09; the borough shall exercise its authority under this
paragraph in a manner that is consistent with a regional master plan prepared by the
Department of Environmental Conservation under AS 46.04.210.

* Sec. 5. AS 38.05.810(0 isamended to read:
(0 The commissioner shall lease state land for telephone or electric

transmission and distribution lines for less than the appraised value of the land if the
lessee is a nonprofit cooperative association organized under AS 10.25. The
commissioner may lease state land that is not located within the boundary of a
municipality for the disposal of garbage, refuse, trash, or other waste material for less
than the appraised value of the land if the lessee is approved by the commissioner
and collects and disposes [A LICENSED PUBLIC UTILITY AUTHORIZED TO
COLLECT AND DISPOSE] of garbage, refuse, trash, or other waste material outside
the boundaries of a municipality. Before determining the annual rental, the
commissioner snall consider the nature of the public service rendered by the nonprofit
cooperative association or approved lessee [LICENSED PUBLIC UTILITY] and the
terms of the grant under which the land was acquired by the state. A nonprofit
cooperative association may not construct improvements other than transmission or
distribution lines and substations on land leased under this subsection. An approved
lessee [A LICENSED PUBLIC UTILITY] may not construct permanent improvements
on land leased under this subsection that arc not related to the purpose of the lease.
*Sec. 6. AS 42.05.711(1) is amended to read:

(D A person, utility, or cooperative that is exempt from regulation under (@),
[OR] (@) - (). (). or (K) of this section is not subject to regulation by a municipality
under AS 29.35.060 and 29.35.070.

*Sec. 7. AS 42.05.712(h) isamended to read:

CSHII 178< ) -
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(D) A utility or cooperative that is already exempt from regulation under this
section or that is exempt from regulation under /.S 42.05.711(e) [, (),] or (K) may
elect to terminate Its exemption in the same manner.
* Sec. 8. AS 45.50.572(d) isamended to read:
(@ AS 45.50.562 - 45.50.596
(D apply to long distance telecommunications services provided by
public utilities®
(2 ( AS 45.50.562 -45.50.596] do not apply to
£A) other services provided by public utilities that have been
issued a certificate of public convenience and necessity under AS 42.05: or
(1Y) solid waste collection and disposal that is regulated by
n municipality under AS 29.35.050 where the municipality has uranted the
private carrier an exclusive franchise to operate in an area.
*Sec. 9. REPEAL OF STATUTES, (@ AS 29.35.050(a) and 29.35.050(b) are repealed.
® AS 42.05.431 (0, 42.05.431(g). 42.05.711 (i), 42.05.711 (m), and 42.05.990(4)(F)

arc repealed.
* Sec. 10. Sections 1, 2, 4, 8, and 9(a) of this Act take effect immediately under

AS 01.10.070(c)-
* Sec. 11. Except as provided in sec. 10 of this, Act, this Act takes effect January 1, 2000.

7- CS11B 178( )
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Amendment

G version of the bill: Section 2 (e) (1) Line 14 insert after customers no [at]
more than "

This amendment caps the rates. Present language fixes the rates.
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MEMORANDUM

TO: Jonathan Lack
FROM: Steven E. Mulder
DATE: April 29, 1999
RE: HB 178

Jonathan, thank you tor the committee substitute work draft.

Section 2(e)(3) continues existing stale law requiring a municipality to compensate
a certificate holder when a “taking”ccurs. Under state law, a utility holding a certificate
has a property interest in its certificated operations. Currently, under AS 29.35.050(b),
the governing body ofa municipality may not prohibit a certificate holder from
continuing its authorized collection and disposal services until ithas purchased the
“Certificate, equipment and facilities of the carrier, or that portion of the certificate that
would be affected, at fairmarket value.””

In reviewing the drafi committee substitute, itappears section 2(c)(2)(B) should be
changed to be consistent with the (e)( 1) five year term requirement. We suggest the

following language be added to (e)(2)(B):

One of the franchise holders in the area of competition must be the public utility
that provided residential or commercial solid waste collection and disposal service
in that service urea on the day before the effective date of this section under a
certificate issued by the Alaska Public Utilities Commission:the franchise must be
for n term ofat least five years from the later of the date that the franchise was

granted .or January 1.2000: or
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Page 2

Also, I attended the Anchorage Assembly work session on HB 178 on Tuesday
morning of this week and the lunch meeting of the Solid Waste Advisory Commission on

Wednesday. The following isa discussion of issues raised at those meetings and some

suggested language changes that would address those concerns.

1 Some members of the advisory commission expressed the view that AS
29.35.050(a) should not be repealed but rather a new subsection (8) added to state:

(8) grant franchises under (c) of this statute.

2. There was concern that paragraph (e) of section 2 ofHB 178 may not clearly

allow the Municipality of Anchorage to maintain the current checkerboard of sendee

areas. A suggestion was made to delete this sentence:

[THE MUNICIPALITY MAY SATISFY THE REQUIREMENT OF THIS
SUBSECTION EITHER BY OPERATING THE SERVICE ITSELF, WI TH
MUNICIPAL OFFICIALS AND EMPLOYEES, OR BY GRANTING ONI* OR
MORE FRANCHISES TO A PRIVATE CARRIER TO PROVIDE THE

SERVICE.]

And to substitute:

In implementing this requirement, the municipality may operate the service itself:
itmav also grant one or more Ranchises to provide the service. Where the
municipality holds a certificate from the Alaska Public Utilities Commission to
provide solid wa ste collection and disposal service, itmav retain exclusive or non —
exclusive authority to continue to provide such service in its service area.
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3. There was a suggestion to add to the end of (e)(3):

,provided however, the obligation to purchase shall not exist after sanuary 1,
2005.

4. Some would be comforted by additionally adding to (e)(3) the following:

no franchisee shall be entitled to compensation solely as a result of expiration of
any franchise granted under (e).

Please note that the Solid Waste Advisory Commission did not vote to formally
recommend the above possible changes; however, these arc suggestions of language

changes that could address concerns of some members of the commission.

¢cc: Pal Harmon

4]



law offices of '~ P

JOHN M. CONWAY ATKINSON, CONWAY & GAGNON.’.VNC:_‘";- |JEU,phOne
GSESETEJ GQIGCI}J(%rgN PROFESSIONAL CORPORATION (907), 276-1700

R .

W. MICHAEL MOODY A20 L STREET qq

PATRICK G. GILMORE SUITE 500 HR 22 “VelQcoh er /1 nile:
RICHARD E. VOLLERTSEN elQco™er /facsimile:
RICHARD E VOLLE ANCHORAGE. ALASKA 99501-1989 (907) 272-2002

JEROME H. JUDAY
DANIEL F. FITZGERALD

TAVLOR E. WINSTON

JEFFREY J. JARVI OF COUNSEL

KENNETH R. ATKINSON

April 21,1999

Mary K. Hughes, Esq.
Municipal Attorney
Municipality of Anchorage
P.0. Box 196650

Anchorage, Alaska 99519-6650

Re: House Bill 178

Dear Ms. Hughes:

You have requested our review and evaluation of House Bill 178, paying
special attention to whether the proposed legislation isconstitutional. This letter

constitutes our analysis.

House Bill 178 appears to signify an attempt by a single foreign corporation,
Waste Management, Inc., to exert itsmarket power in the Alaska economy at the expense nf
local governments, and ultimately, the residents of the State. House Bill 178 ispeculiar in
one respect, however, because it places the State in a new “facilitating”role with respect 1i
substantial market power consolidation affecting the State. Rather than resisting the trend
in the private sector toward market consolidation within Alaska, House Bill 178 isunique
because 1t proposes that the State actually take the proactive step of creating and sanctioning
amonopoly in the State 3 refuse industry.

Proponents of House Bill 178 may view the bill as simply transferring
regulator) "oversight of the refuse industry from state to local government. But the bill does
much more than that. Iteffectively diminishes the regulatory capacity of local government
by extending new and exclusive rights to the private company currently certified to collect
refuse in many ol Alaska 3communities. A comparison of the current regulatory scheme
with the proposed regulatory regime will highlight a few of these shortcomings.
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Under the existing regulatory scheme, a refuse company must acquire a
Certificate of Public Convenience and Necessity from the Alaska Public Utilities
Commission. AS 42.05.221(a). The Certificate of Public Convenience and Necessity iIsa
property right which isentitled to protection. Homer Electric Ass i v. City of K enai. 423
P.2d 285, 289-90 (Alaska 1967). But the Certificate does not grant the Certificate holder a
monopoly right to provide exclusive utility service. Chugach Electric Ass i v. City of
Anchorage. 426 P.2d 1001, 1003 (Alaska 1967); Homer Electric Ass A1 v. City of Kenai .423
P.2d 285, 289 (Alaska 1967). The utility is always subject to competition from other private
companies or from the municipality itself. Chugach Electric Ass i .supra; Hrmcr Electric

Ass 71 .supra.

In contrast, under proposed Section 2(e) of House Bill 178, the rights of a
refuse collector currently possessing a Certificate from the AP UC would be greatly
expanded at the expense of the municipalities and residents of the State. No longer would
the refuse collector be subject to free and open competition. Instead the public utility
would be insulated from competition and would be entitled to monopoly rights and
monopoly profits. Under subsections one and two of Section 2(e), the refuse collector
would have either the right to be granted an exclusive franchise by the municipality for at
least five years, or, ifthe municipality determines that an unrestrained monopoly was not in
its residents best interests, the right to have its assets purchased at fair market value by the
municipality. Any refuse collection monopoly created and sanctio ~d under ITouse Bill 178
would enjoy immunity from antitrust regulation under the State antitrust laws pursuant to

Section 8 of House Bill 178.

Viewed from an antitrust perspective, House Bill 178 ends competition in the
refuse industry in Alaska in favor of establishing monopolies. The purpose of the antitrust
laws is to protect competition and to prevent monopoly. Standard Oil Co. v. Federal Trade
Commission.340 U.S. 231, 248-49 (1951). By stamping out competition, establishing a
monopoly, and then granting that monopoly immunity under the state antitrust laws,
House Bill 178 turns the underlying policy for the state antitrust laws on its head.

Given House Bill US 3purpose of ending free competition in the refuse
industry while simultaneously protecting the property rights of currently certified refuse
collectors, the situation becomes even more problematic when multiple refuse collectors are
certified by the AP UC in any given service area. In this situation under the proposed art,
the municipalities arc required to bestow a monopoly on one refuse collector while
simultaneously buying out any other certificated refuse collectors. Section 2(g), 1L 25-29.
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The net result is to place a tremendous financial burden upon municipalities at a time of
dwindling revenues for the sole purpose of allowing a private corporation to collect

monopoly profits.

Moreover, in municipalities such asAnchorage where the municipality itself
owns and operates a refuse collection service, House Bill 178 gives the municipality two
options under subsections 2(e) & (©): either () grant an exclusive franchise to the private
corporation and end municipal service without any form of compensation to the
municipality, or (2) buy out the private refuse collector at fair market value. Assuming that
the buy-out option isbarred by prohibitive costs in an era of dwindling revenues, a valuable
public right and asset will effectively be transferred to a private corporation without
compensation when the exclusive franchise isgranted to the private refuse company.

Perhaps the most troubling aspect of House Bill 178 is that the regulatory
body will be held hostage by the interests and demands of the regulated refuse collector.
Aftei the exclusive franchise isgranted and the monopoly created, Section 2(g) requires the
municipality to buy out the refuse collector at fair narket value ifthe municipality “deprives
apublic utility holding a certificate to provide service in the municipality of the right to
provide service within municipal boundaries.”” 82(g), p- 3,11. 29-31 to p. 4 1. 1-2. Neither
“deprive”’nor “fight”’isdefined under House Bill 178. Because any form of public
regulation necessarily infringes upon private rights to some degree, the refuse monopolist
could assert that its buy-out rights have been triggered by any municipal regulation which it
found unfavorable. The unfortunate result is to grant the sole remaining refuse collector
extensive political power over local government as acomplement to the extensive economic
emower it receives as a result of itsmonopoly status. This proposed legislation gives a private
corporation political and economic power of unprecedented proportion.

In addition to the problems discussed above, House Bill 178 raisesnuUmerous
constitutional issues as well. House Bill 178 isproposed by one party: Waste Ma*.
Inc. In light of the fact that Waste Management owns most private refuse companies in i
State possessing Certificates of Public Convenience and Necessity, and therefore will
effectively be receiving a monopoly on waste collection throughout the State, 1°
178 is not drafted for the general welfare but instead for the private advantage ol one private

corporation.

House Bill 178 will be subject to challenge as a special act under Artich- I,
Section 19 ol the Alaska Constitution. Legislation which incidentally operates to private
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advantage must bear a "fair and substantial relationship”™o legitimate purposes. State v.
Lewis.559 P.2d 630, 643 (Alaska 1977). The very legitimacy of House Bill 178 3purpose is
guestionable because itspurpose and effect are to grant monopoly rights and monopoly
profits to one private corporation at the expense of the municipalities and residents of the
State. Moreover, even ifa legitimate purpose for House Bill 178 could be articulated to
some degree, that purpose isquestionably furthered by the grant of monopoly rights to
Waste Management at the expense of Alaskan municipalities and residents. House B"Il 178
may be subjected to heightened judicial scrutiny, however, because itgoes farther th in
incidentally affording a private advantage to Waste Management. House Bill 178
intentionally operates to Waste Management 3 private advantage because 1twas drafted for
the very purpose of affording Waste Management monopoly or buy-out rights at the
expense of Alaskan municipalities and tax paying citizens. Accordingly, House Bill 178
may be judicially reviewed to determine whether itis the least restrictive means to serve a
compelling governmental interest. See, €., State. Dep"t of Transp. & Labor v. Enserch
Alaska Constr.. Inc.,787 P.2d 624, 631-32 (Alaska 1989).

House Bill 178 isalso subject to challenge under the equal protection clause by
those refuse collectors wh o are statutorily denied the right compete against Waste
Management, Inc. "The right to engage in economic endeavor 7isan important right that
the government may impair only ifits interest in taking the challenged action is important
and the nexus between the action and the interest it serves isclose.””Laborers Local No. 942
v. Lampkin,956 P.2d 422, 430 (Alaska 1998)(quoting State. Dep Tof Transp. & Labor v.
Enserch Alaska Constr., Inc.,787 P.2d 624, 633 (Alaska 1989)). As discussed above with
reference to an Article Il, Section 19 challenge, itmay be difficult to articulate a legitimate
governmental purpose for bestowing amonopoly on aprivate corporation at the expense of
residents of the State, much less an “fmportant”governmental interest. Moreover, ifan
important interest can in fact be articulated, the requisite “Close”’relationship between the
private monopoly and the purported purpose isalso questionable.

Finally, House Bill 178 may be subject to challenge by Anchorage tax paying
residents wh o are being treated differently than Fairbanks tax paying residents under the
proposed legislation. LJnder House Bill 178 Section 2(e), “& city that is inside a borough and
that has established a system of solid waste collection and disposal before the effective date
of this subsection may maintain that service.””Thus, Fairbanks will be permitted to
maintain the status quo, but a municipality such as Anchorage will be required to either
grant an exclusive franchise to Waste Management, Inc. or buy out Waste Management, Inc.
under Section 2(e). Anchorage taxpayers would have citizen-taxpaycr standing to challenge
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the plan, see Baxley v. State, 958 P.2d 422, 428-29 (Alaska 1998), as a violation of equal
protection under the Alaska Constitution. The level of judicial scrutiny could vary from a
“Substantial-relationship-with-a-legitimate-state-purpose”“test, to “the-least-restrictive-means-
for-furthering-a-compelling-governmental interest”™est. As discussed in connection with an
Article I, Section 19 challenge, a legitimate much less compelling purpose for House Bill
178 is questionable, and the relationship between the proposed monopoly rights for Waste
Management and any articulated purpose is also suspect.

In short, House Bill 178 is special interest legislation designed to benefit one
private corporation, at great expense to the Municipality of Anchorage, and local
government bodies throughout the State. The bill bestows unprecedented rights and
powers on one private corporation, thereby producing numerous pitfalls and shortcomings.
House Bill 178 therefore should not be enacted into law.

Very truly yours,

ATKINSON, CONWAY & GAGNON

BEGdac
0031384.01/6164.9
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April 26, 1999

VIA FACSIMILE & U.S. MAIL

The Honorable Andrew Halcro
Alaska State Legislature

House of Representatives
Alaska State Capitol, Room 418
Juneau, Alaska 99801

Re: House Bill 178

Dear Representative Halcro:

We are 1in receipt of your letter of April 22, 1999. One of
your guestions concerned the antitrust ramifications of
exempting franchises under the state antitrust [laws. I have
responded to a similar question asked by Representative Kott. A

copy of that letter is attached.

The other questions are much harder to answer 1iIn a concise
way . Whether property has been taken or damaged in
constitutional terms 1is often dependent on the particular facts.
It is even more difficult to make generalizations without
specific facts about the required valuation when there has been

an admitted taking.

The question of whether a decertification of a utility's
right to serve 1iIs a taking and what compensation may be due 1is
now the subject of litigation before the Alaska Supreme Court 1in
a case involving the modification of an electrical service area
by the Alaska Public Utilities Commission on Prince of Wales
Island. TIlingit-Haida Regional Electrical Authority v. State of
Alaska, Alaska Public Utilities Commission (Nos. S-8833, S-8844,
and S-8843) . The THREA case, unlike HB 178, deals with
decertifaction by a public utility commission for public
interest reasons, vrather than a municipality establishing its
own solid waste collection business. The case has been briefed.
The APUC removed the Klawock area from THREA and ordered that

udom o>, ®iwigai(ii-c f1
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Alaska Power Company serve the area. The superior court has held
that removal of theservice area was a taking. The APUC has
appealed whether the modification of the certificate was a
taking and has taken the position that compensation 1is not due
for lost future profits for the utility. The brief is attached.

There is case law in other jurisdictions that support the
position that a modification ofa certificate for public
interest reasons is not a taking. Cambridge Telephone Co. .
Pine Telephone, 712P.2d 576, 581(ldaho 1985) (holding that
modification of a certificate of public convenience and
necessity was not a taking of a property right); Knox County
Rural Electric Membership Corporation v. PSI Energy, 1Inc., 663
N.E.2d 182, 192-93 (Ct. of App. 1Ind. 1996) (rejecting a takings
claim and denying compensation to autility whose service area
was reduced in thepublic interest by the Indiana Utility

Regulatory Commission).

However, the 1issue of whether a municipality could create
an exclusive franchise for itself and therefore leave existing
facilities and equipment with reduced value would present a more
difficult “question. Even if it 1is a taking, the facts may
determine whether future profits of a going concern would be
included in the compensation, rather than [limited to facilities

and equipment.

Attached 1is a general outline of takings principles that
was prepared to aid in analyzing such a question. It should not
be considered a legal opinion but you may find it helpful. It
iJ Uustrates how the analysis can vary with the facts.

It should be noted that HB 178 in Section 2 adds a new
subsection (AS 29.35.050(j) (2)) which defines "fair market
value™ as 1including "future projected revenue." There is no
definition 1in the present statute and case law would determine
the meaning of "fair market value"” wunder 1it. This definition
guarantees compensation that may go beyond what 1is required by
the constitution.

Finally, we would have to know exactly what provision
raises concerns under the 1local or special acts provision before
we could express our view on that 1issue.
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We hope this answers some of your questions. We will be
happy to provide more analysis once the question is more

specific.
Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By: r-tr-v-.
Ron Zobel
Assistant Attorney General

Enclosures:
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April 23, 1999

VIA FACSIMILE & U.S. MAIL

The Honorable Pete Kott
Alaska State Legislature
House of Representatives
Alaska State Capitol
Juneau, Alaska 99801

Re: House Bill 178

Dear Representative Kott:

You have asked whether Section 8, of HB 178, makes private
solid waste collection and disposal carriers subject to Alaska“®s

antitrust laws. $
Under present law refuse utilities are exempt from

antitrust laws if the utility has a certificate from the APUC.

AS 45.50.572 (d) . However, because Section 9,0f HB 17E, acts

to remove solid waste collection and disposal frcm the

definition of a public utility and from the APUC®"s jurisdiction,
this would subject refuse collection to Alaska®s antitrust laws.

Section 8, of HB 178, however, acts to limit the
application of Alaska®s antitrust laws in one specific category.
This section exempts from state antitrust laws a private solid
waste and collection provider where a municipality has granted
"an exclusive franchise to operate 1in an area.”

The new exemption under Section 8 creates an exemption to
antitrust laws Tfor all conduct by an exclusive franchisee,
without any assurance that the conduct will be reviewed or
regulated by a municipality. The net effect of Section 8 1is to
eliminate the State"s ability to review, for antitrust concerns,
whether conduct by an entity with an exclusive franchise would
result in any anticompetitive effects. Further, the elimination
of the scare"s antitrust review authority occurs 1in the absence

03-CSLH
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of any guarantee that the municipality or any other regulatory
body will conduct such a review.

Exemptions to the state antitrust laws should be determined
by whether the specific activity or conduct, and any
"anticompetitive effects”, have been considered and approved by
a regulatory body. This 1is the approach taken by present state
lawv in AS 45.50.572 (@ and the analogous "state action”
doctrine under the federal antitrust law. The important
distinction is between exempting a legal person that has an
exclusive franchise and exempting only the <conduct of that

person that has been reviewed.

In summary, while Section 8 and 9, of HB 178, make private solid
waste and collection carriers subject to antitrust law, the
Sections also act to exempt from Alaska®s antitrust laws conduct
that may be anticompetative, without guaranteeing that a review
will be commissioned by any other regulatory body.

Very truly yours

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:
Ron Zobel
Assistant Attorney General
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has occurred.

See Anchorage v. Sandberg. 861 P.2d 554, 557 (Alaska 1993) citing

Lucas v.
(1992);

South Carolina Coastal Council, 112 S.Ct. 2886, 2892-95

see also Cannone v. Noev, 867 P.2d 797, 800 (Alaska 1994).

STEP 11: IF GOVERNMENTAL ACTION RESULTS IN A TAKING, JUST

COMPENSATION IS DUE

WHAT PRINCIPLES APPLY IN DETERMINING WHAT 1S JUST COMPENSATION?

1.

2.

The Alaska Supreme Court Las repeatedly stated that the
protection of private property under Art. 1, Sec. 18 of
the Alaska Constitution is to be liberally construed 1in
favor of the property owner. Zerbetz v. Municipality of
Anchorage. 856 P.2d 77/, 782 (Alaska 1993). This means
that "the requirement that the condemnor pay just
compensation when property is damaged provides broader
protection for private property rights than the fifth
amendment to the United States Constitution.™ 1I1d.

The Alaska Supreme Court has defined "just compensation”
as:

The term jJjust compensation 1implies
full 1indemnification to the owner
for the property taken. In other
words the property owner should be
placed in the same position as he
was prior to the taking of his
property.

Ketchikan Cold Storage Co. v. State. 491 P.2d 143, 150
(Alaska 1971); see also Bakke v. State. 764 P.2d 655, 657

(Alaska 1987).

Fair market value of the property as of the date of the
taking usually 1is the compensation that 1is required to
satisfy the just compensation requirement. Gacksetter v.
State. 618 P.2d 564, 567 (Alaska 1980).

Just Compensation includes <compensation for loss of
personal property. Stroh v. State. 459 P.2d 480, 483-87
(Alaska 1969) (appending superior court opinion, which
allowed recovery of compensation for loss of personal

Page 2



property taken); see also State v. Hammer, 550 P.2d 820,
827 (Alaska 1976) .

The Alaska Supreme Court has held that just compensation
in an eminent domain proceeding required the state to
compensate Mr. Hammer for the temporary lost profits that
accrued during the relocation of his business. State v.
Hammer. 550 P.2d 820, 826-27 (Alaska 1976).

Page 3



Preston Gates Ellis &
Rouvelas Meeds

James R . eiss

Direct Dial: (1) 66295

April 20, 1999

Honorable Andrew Halcro, Co-Chair

House Community and Regional Affairs Committee
Alaska State Legislature

Juneau, Alaska 99801

Re: H.B. J78 Solid Waste Collection and Disposal Hill

Dear Chairman Halcro:

Preston Gates isnational antitrust counsel for Waste Management, Inc. In that capacity,
we have been asked to review and comment on the antitrust aspects of House Bill 178.

Section 8 of the hill as drafted does not exempt or shield refuse service providers from
state antitrust laws except in one narrow circumstance: where the local government grants an
exclusive franchise. In this instance, the local government chooses to regulate the provision of
solid waste services through a franchise agreement with a single provider.

This exception isnecessary for two reasons. First, under current law, any municipality
and solid waste company entering into an exclusive franchise agreement will be exposed to
antitrust liability. Without an exemption, any disgruntled bidder isarmed with an antitrust suit
against the municipality and successful bidder for an agreement which will, by definition,
exclude the unsuccessful bidder from the market. Such cases would almost always be without
merit and. for that reason. House Bill 178 would not al low such a suit. Disallowing such suits
would net, however, preclude all remedies. In the event the contract process is improperly
manipulated, other state causes of action are available to enjoin or punish such activity.

Second, the exemption will make Alaska law consistent with the fedcuil Local
Government Antitrust Act, which precludes the collection of antitrust damages from

A 1L(Mill 1) LLIAHILItY FPAMNI KMI1 InCLI'IHNO U I K LIMITED 1.IAIUI 11V EM M IES
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1lonorable Andrew llalcro
April 20, 1999
Page 2

Currently, AS 45.50.572(d) exempts from state antitrust laws certain services, including
solid waste collection, provided by public utilities that have been issued a certificate of public
convenience and necessity. House Bill 178 allows (but does not mandate) a franchise system to
replace the previous public utility certificate system. The bill takes into account this change of
regulatory system by amending AS 45.50.572(d) to say that Alaska 3 antitrust laws do not apply
when a municipality grants an exclusive franchise. Where a municipality grants multiple
franchises, the exemption isnot needed and does not apply.

Notably, House Bill 178 does not shield municipalities or bidders from any state antitrust
claims arising beyond the franchise contract between the municipality and the successful
franchise bidder. For example, the bill does not preclude antitrust suits against two or more
companies that conspire to allocate the bids on the contract, or against the winning bidder who
engages in predatory pricing or other monopolistic practices to drive a competitor from the

market.

In summary, House Bill 178 will not diminish the protections available under slate or
federal laws to any competitor, whether large or small. To the contrary, the bill provides the
potential for increased competition where local government so chooses.

James R. Weiss
Counselfor Waste Management, Inc.

Do VLAY W (i e
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ALEIK®S OFFICE Submitted by; Assembly Member Wuerch,
AMENDED AND APPROVED Prepared by: Assembly Office
Date; - * For reading: April 27, 1999

ANCHORAGE, ALASKA
AR NO.99- 106

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING STATE
LEGISLATION WHICH PROVIDES A MANNER AND METHOD OF ALASKA PUBLIC
UTILITIES COMMISSION DEREGULATION WHICH PROVIDES THE ANCHORAGE
RATEPAYERS PROTECTIONFROM INCREASED COST OF SERVICES TOGETHERWITH
SAFE AND RELIABLE SERVICE AND TAXPAYERS PROTECTION FROM A LOSS OF

VALUE OF THE TAXPAYERS®™ INVESTMENT

WHEREAS, the Municipality of Anchorage provides refuse collection pursuant to
ordinance ac provided for inAS 29.35.050;

WHEREAS, the State Legislature has for many years discussed deregulation of refuse
col lection;

WHEREAS, the Municipality of Anchorage supports deregulation of refuse collection
services provided that the Anchorage ratepayers arc protected from increased costs of service and
arc provided safe and reliable services and the Anchorage taxpayers are protected from a loss of
value of the taxpayers’ investment in refuse collection services;

1 OW, THEREFORE, the Anchorage Assembly resolves:

iection 1: That the Anchorage Assembly hereby supports legislationwhich would provide
a method and manner of Alaska Public Utilities Commission deregulation of refuse collection
services which provides the Anchorage ratepayers safe, reliable services at a reasonable cost and
the Anchorage taxpayers no lossofvalue in their investment. Such legislation should not alter the
provisions 0fAS 29.35.050(a). should provide an option to the Municipality of Anchorage to
maintain its own refuse collection, and should allow the Anchorage Assembly to exercise

regulatory powers similar to those contained inAS 42.05.

Section 2: That the Municipal Clerk shall forward copies of this resolution to the Governor
and the Alaska State Legislature immediately upon passage and approval .

10002
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AR 99-106

n
.PASSED AND APPROVED by the Anchorage Assembly this 27" day of April

1
2
3
4 1999.
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19  Municipal Clerk.
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April 19, 1999
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Honorable Andrew Halcro

Honorable John Harris
Co-Chairs, House Community and Regional Affairs Committee

State Capitol, Room 418
Juneau, AK 99801

Dear Representatives Halcro and Harris:

I would like to take this opportunity to comment on House Bill 178. In my
estimation, this legislation is good public policy because it transfers control of refuse
collection from the state to local governments. Decisions at the local level best ensure that
the community®s needs will be met in an efficient and effective manner.

The current regulatory system is complicated, burdensome, and ineffective. Refuse
collection does not need this type of regulatory oversight. In fact, onlv three states, including
Alaska, remain under the control of a Public Utilities Commission.

I can support this legislation only if it does not require the local government to adopt
any regulations currently enforced by the state. Each local government should be allowed to
make ftsown decision as to how much, ifany, regulation is required.

I also support this legislation because it is consumer oriented. This legislation freezes
rates for refuse collection at their current levels for up to five years or until the local
government determines ifa competitive system should be put into place. Likewise, this
legislation protects a valuable city asset in Anchorage and rests its ultimate destiny where it

should be, with local elected officials.

Sincerely,

Bob Bell
Assemblyman
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Utility Restructuring Committee
Rep. Bill Hudson, Chairman

AK. State Legislature, State Capital
Juneau, AK. 99801-1182

re. Proposed Legislation To Deregulate Refuse Hauling
Dcnr Representative Hudson and Committee,

We have seen and read the proposed legislation to remove AP UC 3authority to regulate
refuse hauling. At this time and stage inour business wc would highly recommend that
youNOT sponsor it

We agree on all ihe points submitted to you from Pum & Phil of Valley Refuse of Wasilla.
We also arc a privately owned refuse business located inDenali Borough. Our area is
quite spread and sparsely populated, and ittakes the whole area combined to make a go of
it We do residential and commercial.

Wc would like to add that we have always been very pleased with our relationship with
tirr APUC . they may take awhile, but have been very helpful to us and our business. The
decisions they make arc always made on the basis ofwhat is in the best interest of the
public.

Thnnk you for your time.

Sincerely,

Leroy and Vickie Luusen
Lausens Dependable Disposal



J M arch 19, 1998

Rep. Norm Rokeberg

House of Representatives
Labor & Commerce Committee
State Capitol

Juneau, AK 99801-1182

Re: HB 161 Deregulation of Refuse Utilities
Dear Rep.Rokeberg and L&C Committeee members,

I am the owner of Commercial Refuse, Inc. (CRI). I
have someconcerns and wish to make rome comments 1in
regards to the above proposed legislation.

In October of 1994, CRI1 applied for a certificate
from the Alaska Public Utilities Commission (APUC) to
provide competitive refuse services in Anchorage. The
application was opposed and contested by the local
monopoly, Anchorage Refuse Inc. (ARI) and procedurally
required a hearing. There was a considerable delay in the
APUC"s response to the application in terms of processing.

Therefore, 1in early 1995, | contacted Rep.
Jeannette James 1in regards to introducing legislation which
would allow for competition in the refuse industry, which
became HB 361. The bill did not advance very far that
session.

\
The APUC scheduled a hearing date for April 1, 1996

which was continued in late May. In May of 1997, the APUC
issued an order granting a certificate to CRI. The
certificate has allowed CRI to slowly expand it"s business.
My original reason for legislative remedy is now moot. The
APUC has streamlined the certification process so that
other potential competitors may obtain a certificate

without undue delays.

Recently, USA Waste of Alnska (a Delaware Corp.)
purchased controlling interest in ARI, USA Waste has made
applications with the APUC to purchase the rest of the
major refuse utilities in the state. If this is approved by
the APUC, the result will be onelargeflnaji®aJLjnQPop.oly”.

Page 1 of 2

Commercial Refuse

INCORPORATED FHONI (907) St2-J700

750 E M«rniUori»lAdrport Rd.
FAX (907) 562-3750

Anchor*!*, AK 99518



Rep, Norm Rokeberg

House of Representatives
Labor & Commerce Committee
March 19, 1998

I find it difficult to comprehend any valid reason
for legislative deregulation in a cose where USA Waste
would effectively possess a financial monopoly control over
the majority of the market without some regulation or

oversight from the APUC,

While 1 do not represent all the minor players 1in
the-"marketplace, 1 have heard similar concerns from my
competitors. Any lobbyist that would promote the notion
that the entire industry is supportive of deregula“ion has.
not taken the time to speak to anyone other than the major
refuse utilities, who are all waiting to be purchased by

USA Waste.

In summary, the present status wherein the APUC
maintains some regulatory control, 1is appropriate. Any
legislation at this point to totally deregulate the refuse
industry 1is premature. For these reasons, | am not
supporting HB 161 at this time.

sincerely,

President

cc:*Rep, John Cowdery
Labor & Commerce Committee

Page 2 of 2



Copper Basin Sanitation
Service Comopany

PO BOX 88 <« GLENNALLEN, AK ® 99588-0088

Phono (907) 823-3800 =« TAX (907) 832-3800

April 29, 1999

State of Alaska .
Legislature , .y
House Labor & Commerce Committee °

Rep. Rokeberg, Chair

REF. HB 183 ,
Garbage Service Regulation

Dear Chairman Rokeberg,

Garbage service across the state NEEDS to be requlated whether by A.P.U.C. or
another requlatory body.

Refuse collection I tied to public.health no matter where you live. Garbage will
endanger the health ofthe public if it is not promptly and properly disposéd. This

Is a fact of life.

There is presently in the State of Alaska, a business that is capable of taking over
ANY garbage Service area it wants. |.am not saying it wants any particularare3,
but IF 1t wants AND garhage service is derequldted, it CAN take any sctvice area.
Waste Management Inc. isa strong husiness and owns or controls garbage service
companies and sanitary lanafills agross the nation. They have recently moved into
Alaska and have purchased a number of garbage collection businesses and
acquired control of landfills in most of the heavily ?oRuIated areas. (Street rumor
nas It, they now own the garbage service companies that service over 60% ofthe
ﬂopulace ofAIaska.r) Theéy are'obviously good business peaple or they would not
ave such a stronﬁ Inancial footm? necesSary to purchase control of $o many

companies in such a short period of time.

So, ifthey are suich good business peaple, what’s my problem??? A big company
has the financial power to take a [0Ss In one area and yet make a profit onthe
company’s hottom line. When a large company moves into an area where there is



competition by a smaller company, all they have to o is provide the service at a
lower cost to the public and the smaller company will be forced out ofbusiness.
After th%smaller c_?m agyom forced out, the ratés will rise and the no-profit and

low-profit areas will be dropped.

Alaska has g lot of areas that can only be served by non-profit entities (village
councils, volunteer groups, etc.), these areas are rémote and do not have enou%h
money t0 supportagiarbage service husiness, There are areas ofthe state thathave
lots otpeople and lots of Service businesses (Anchorage, Fairbanks, Kenai, efc.)
these areas have enough money to support multiple garbage service companies,
ng one company forces all others out. And last, but ot least, there are the areas
with héghway connections that have enough population to support one busingss
_onIV opper Bagin, Delta Jet., Tok, Parks Fl|ghwa¥_, etcﬂi These areas frequently
Include very rural areas that produce very little profit to the business, Because
fhe)( are connected by the highway system, the high volume, high. dollar areas
could be cherry pickéd leaving the low/no profit reas to wallow in their trash.

| Jnorganized borough areas of the state are particularly at risk because the only
requlation comes from the State. The areas that have another layer of government
cﬁy, borough or both) do have some protection because they could regulate in the

tate’s placé.

Deregulation.of garbage collection and disi)osal will result in areas of the state no
longer receiving any garbage service and also encourage an extremely large
monopoly on the rest of the state.

Please do NOT derequlate garbage service in the State of Alaska. Please continue
to make the State of Alaska responsible for the regulation of garbage collection

and disposal services.

Sincerely,
COPPER BASIN SANITATION SERVICE COMPANY

Sharon Daniel
Business Administrator

TOTAL P .02
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AWT i Alaska Waste Transfcr, Inc.

11811 S. Campell $t. Phone; 907-344-9490
Anchorage, Ak. 99515 Fax; 907-243

Anil 8,1999

Representative Bill Hudson
Alaska Slate Legislature
Stale Capitol

Juneau, Ak. 99801-11X2

Ref- Deregulation of Refuse Hauling and Alaska Public Utilities Commission
Dear Representative Hudson,

linn writing to ask for your consideration with respect to the legislation thut you may
introduce at the request of Waste Management Inc

This proposed legislation, ifpassed, would amount toa limitation of competitive
choices.

& Most of the Alaska based businesses in the field of solid waste collection and disposal
are small and competitive, but they luck the financial resources, capitalization and
access to substantia! bank lending necessary in order to sustmn a defense against a
larger national Coipuation that might choose to compete with aggressive pricing
tactics

My concern, and the concent ofmy colleagues, isfora level working field. 1do not
fear fart competition.

Alieady, Waste Management ispioving itselfaggressive, by virtue of its use of lobbyist
and suggesting Icgislotion which favors to its advantages

My colleagues and 1would be gruteful 1fyou would consider our concerns and look inlo
the reasons that solid waste collection is regulated by Alaska Public Utilities Commission
in the firstplace Oui business isone that requires substantial and expensive capital.

And as waste collection isa necessity for all citizens, it isworthy ofa tcns.nahle level
ofoverseeing. Alaska Public UtilitiesCommission exists to maintain a level playing
field and ensute a fair cost of services to the public.

IfAlaska Public Utilities Commission ceases to icgulalc solid waste collection a id
disposal services, itwould place the responsibility with local communities, many of
whom arc illequipped to quickly manage this issuie. Thiswould give an aggressive
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Waste Management Inc an opportunity to influence matters in their favor.

1Imnk you for your attention and consideration of our concemns.
Sincerely,

Daniel R. Z.ipay
President



Aprill 23, 1999

Representative Pete Kott
State Capitol
Juneau, A K 99801

Dear Representative Kott,

The Transportation and Utilities Committee ofthe AML Legislative Committee met on
April 21, 1999 to review MB 178. This bill would mandate the transfer of garbage hauling
regulation to municipalities. The Committee unanimously opposed passage of the bill for
the following reasons:

1. Higher potential administrative costs to the local ratenavers:HB 178 would require
each individual municipality to assume the powers and work ofthe APUC. Rate
hearings arc deeply legal and technical procedures. Because hearings would likely
only occur every 1to 3 years, itwould be a huge administrative burden to maintain
such a technical capability for each individual unit of local government.

2. Higher potential general rates to local customers:Under 11B 178, individual cities and
boroughs would individually be matched against a large national corporation with
much larger legal and technical resources and experience. This could result in higher
than necessary local rales paid by citizens.

3. No state cost savings: State regulation of garbage hauling is covered by direct fees
and charges. Ifmore staffare needed to expedite regulatory actions, itwould be
covered by direct charges. This bill has no impact on the state General Fund, or

reduction of the fiscal gap.

In conclusion, the Committee isunable to find a public purpose inadopting a local
government mandate to regulate garbage hauling, and therefore opposes adoption of the
bill. Ifyou have questions regarding this bill or other municipal issues, please call me at

586-1325.

Executive Director

CC: llouse C'onimuniiy and Regional Affairs Committee
AML Board and Legislative Committee
APUC

Mt d treNtiod Lesg edf GliesaroiteNtoe Aswistiond Qurties
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ICKUp rate, hears

By SEAN COCKERHAM
Staff Writer . .

The Fairbiinks City Council
Monday instituted a modest gar-
bage rate hike in response to"in-
créased costa In offering the
service, and heard a privaté com-
[)_any’s bid to take garbage collec-
ion"offthe city’s hiinds.
jdrincil  members also su%-
gUPI that no deal is fort
coming on the lone sticking point,
In the“city’s health plan rewrite,
so0 the best course is to propose
an ordinance and let the unions
take it or leave it.

_The residential ([;arbae rate
will ggo from $13.12 to $14.12 per
month, under _the ordinance
passed Monday. The council also
mandated that $1.20 of that
money will be placed in a "city
];efudsg, equipment replacement
un

Bob Cox, a representative of
Waste Management Inc., told the
council that” the city’s garbage
t*ucks are ?ettmg_old_er and more
e/pensive o, maintain, and his
company—with its large parts
purchasing network— would be
'ver?/ interested” in buying them
and aklngi over the service.

' Councilman John Immel was

intrigued by the idea of privatiza-

tion. A large company might be
able. to deal easier "with™ high
equipment replacement and
maintenance costs, he said. “We
need to work with this private
company,” he said. _
Other council members, while
not adverse to discussing the
matter in greater detail at"a_fu-
ture work session, opposed priva-
tization. _ _
“Our garbage pickup_ ain't
broke," said Councilman Charlie
Rex. "At this point, to try to pri-
vatize, we're 0 enlng a can of
worms we don't need to open,”
hesaid. =~
The privatization offer came
before the regular meeting, in a
work session which also included
the health care discussion.
A health care committee, in-
cluding  both council members
and union representatives, has
spent a year revising the city’s
hggh-cost health care plan. All
bides agree that a good compro-
mise was reached, which is ex-
ected to knock costa down to
$607 per employee éJer month,
rom an average of $804 per em-
ployee per month last year-
under a plan widely considered to

be generous. S«W

TRASH: Pickup

Continued from Page B-1

"It’s the savings from the
health care that are the point of
contention, whether the savings
should come back to the city—to
the taxpayers of the city—or into
the pockets of the employees,”
said Councilman Bob Boko.

The city is proposing a buyout
in which each employee would
get a $1,000 "signing bonus,” a
$1,040 payout in July and $2,080
per year for the remainder of a
five-year period.

But the city says the only way
to nffordably do so is to to put
that money in a “Section 125
Plan,” to be used only to pay
medical expenses, rather thnn
giving it directly to employees.
That way, the city does not incur
associated costs, like paying into
the Public Employment Retire-
ment System. The money goes

back to the city if it’s not all uti-
lized in a year.

Union representatives said the
employees should have more op-
tions for the money than the Sec-
tion 125 Plan, such as
investments and deferred com-
pensation plans.

John Brown of the operating
engineers AFL-CIO said some
city workers have gone a decade
with the same wage and only a
slight benefit increase. “We're
not asking for all the money,
we're asking to share in the sav-
ings that this plan wall provide."

The new plan will likely save
the city $500,000-$750,000 after
the first five years. The bigger
savings would come after the
buyout period is completed, said
Councilman Billy Ray Allen.
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Calif,

W ork

By Robert Bryce

UaCASriR Caiil —The Califorma
Integrated Waste Management
Uoard will pay $200,000 to
clean up un illegal dump con-
(idrung about 2,000 cubic yards
ufwiwtc.

The dump site, in a mile-
long ravine in a sparsely popu-
lated part of northern Lob An-
geles County, Calif., has been a
continuing problem for Califor-
nia regulators.

In June, the county Health
Department ordered the prop-
erty owners to clean up tho sit®
by August. When the owners
did not comply, the waste
board decided to launch a
cleanup.

'This illegal dump site is an
nll-too-fumilijr and sud com-
mentary on some people’s dis-
regard for the environment,"
waste board Chairman Daniel
G. Pennington said.

The state may seek to recov-
er costa from the owners of the
property, waste beard spokes-

at

i1llegal

agency funds

si1te

ass™* a
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man Lanny Clovecilla said,
“We have two options. We con
work timmgh the county to put
a lien on the property Or we
can file a lawsuit against the
property owners," he said.

The waste board, a division
of the California Environmen-
tal Protection Agency, has
arranged the cleanup of 74
sites since 1904. The board is

working on 16 additional hit-
gul dump sites. The state has
many more uureported illegal
sites, Clcvecilla said.

The waste board Will hire a
contractor u remove the refuse
from the ravine. Ths board ex-
pects the work to begin as soon
us the state can contact the
priperty owners and gain ac-
cess to tho dump site. m

le r
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By Robert Bryce

NASmuu TthN - A sharp p ’ice
hike at a Waste M niiagemeri of
Tennessee transfer station in

Nashville is (putting smnll
haulers in a financial bind.
In mid-October, the -IncililY

imposed ari $84 minimum per
thjp charee foraB haulers.

The new two-lon rule was nec-
tsran because the smnll haulers,
many of whom use pickups or
stake bed trucks, take too much
time to empty their loads, Waste
Management said. But the small
haulers say the new tariffs could
put them out of business.

“I think it’s ridiculous. There
used to be a $10 minimum. Now
we are having to pay $84 even if
we only have a bag of trash," said
John Evans, who owns We Haul
Anything, in Gallatin, Tenn.
Small haulers cannot dump tboir
loads in the city's incinerator or
in the city's landfill, which only
acecpta construction and demoli-
tion debris, said Evans, who does
small hauling jobs as well as
landscaping and true trimming.

That moans tho small haulers
cither must pay the fees ut the
trnr.-fer station or drivo to land-
fills outsido Davidson County,

ui.vmo.N

e x”™N r

Tenn., some of which are more
than 30 miles from the Nashville
transfer station.

Nashville formerly hod two
transfer stations, one owned by
USA Waste Services Inc. and the
other by Waste Management. Af-
ter the firm* merged, the new
company closed the old USA
W aste station, dramatically in-
creasing traffic at the Waste
Management transfer station.

The extra traffic means the
small haulers “are utilising a
valuable commodity, which is
our transfer station floor spaoe,
to dispose of a small volume of
waste. It was a time vs. revenue
problem,” said Mitch Rowan, a
district manager for Waste Man-
agement.

Small haulers one not the only
ones feeling the pinch. The USA
Waste transfer station closing has
affected tha metro government,
which hold a contract with the
plant to take the trash (hat the
city's incinerator couldn’t occapt,
said Dianne Wiles, Assistant di-
rector for the Nashvitle-Davidson
County metropolitan govern-
ment’s Department of Public
Work* T he level nfaennre hn*
declined »ince they consolidated
operations,' she mid. m
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"WMI raises fees

at select sites

HOUSTON-Waste Management Inc.
announced an average lipping fee
incrme of two to three percent m
selected landfill sites across the
country in lato February. Other major
players in (he landfill industry are
expected to follow suit this month.
The WMI increases will be larger
for customers that do not have
contracts with tlitc company, said
Cherie Rice, vice president of
investor relations
Spec ific rate hikes if specific land-
fills and other dispauj facilities
owned by WMI would ho* be released
by the company. A
The rate increases were notgnawod
with applause. Rice noted, but reflect
increased costs of operating modem,
itate-oMhC'ttn landfills,
Indeed, in Now York some inde-
pendent haulers have complained to
.the city’s Waste Trade Conjmisaioq.
" u hich said it would investigate after
[ tipping fees nearly doubled at WM I'f
Hunts Point recycling station. « =
"Haulers complained the hike
violates antitrust regulations or fair
trade practices.
The largeai iocoeasc sofor came at
WJIMl'a American landfill in Ohio,
whibh raised rates 138 percent’ e
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od of executing the work, as distinguished
from the right merely to require certain
definite results in conformity to the con-
tract. Ledesma v. Bcrgeson, 99 ldaho 555,
558, 585 P.2d 965, 968 (1978). Thus, while
other evidence is to be considered in deter-
mining whether the employer has assumed
the right to control, it is the contract be-
tween the parties which is the starting
point for a determination of the parties’
intent and the basic relationship between

them.

In this case, the commission’s only refer-
ence to the parties' contract was their pass-
ing comment that under the Bcutlcr case
the agreement was not necessarily determi-
native, nor were they bound by it. 1 be-
lieve that statement by the commission re-
flects a basic evidentiary misunderstanding
of the important role which the agreement
between the parties plays in a determina-
tion of whether or not the relationship is
employer-employee or principal and inde-
pendent contractor. In this case, important
probative evidence on this issue was con-
tained in the parties' agreement, which |
believe the commission neglected to consid-
er. That fact, coupled with the commis-
sion's erroneous evaluation of the Thorn-
tons' investment in the horse training are-
na as evidence suggesting an employment
relationship requires that this case be re-
manded to the Industrial Commission for
reconsideration. On
commission (1) should not consider the
in the arena as evi-

reconsideration, the

owners' investment
dence of an employer-employee relation-
ship, and (2) should consider the agreement
between the parties as the most important,
albeit not conclusive, evidence in determin-
ing whether the parties' arrangement was
relationship, or u
relation-

an employer-employee
principni-independent contractor
ship.

I would reverse and remand for a new
determination free from the error.* de-

scribed above.

DONALDSON, CJ., concurs.
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109 Idaho 875

CAMBRIDGE TELEPHONE CO.,
INC., Appellant,

V.

PINE TELEPHONE SYSTEM, INC.,
nnd Ildaho Public Utilities

Commission, Respondents.

In the Matter of the Application of PINE
TELEPHONE SYSTEM, INC., to estab-

lisli a service area in ldaho.

No. 15558.
Supreme Court of Idaho.

Dec. 17, 1985.

The Public Utilities Commission grant-
ed application to establish telephone service
area on a portion of territory within certi-
fied but unserved area of another certified
telephone Certified telephone
provider, which also sought to serve dis-
puted area, appealed order granting appli-
cation. The Supreme Court, Bakes, J., held
that: (1) the Commission had jurisdiction,
as a condition of the certificate of conve-
nience and necessity, to review extension of

provider.

services into an unserved area within al-
ready certified area; (2) an unserved area
previously certified to a utility could be
revoked where Commission concluded that
the public interest would be disserved by
denying application of applicant seeking to
establish service in area; and (3) modifica-
tion of certificate of convenience and neces-
sity based on statutory conditions con-
tained in the certificate when it was first
obtained was not a "taking” of property
right.

Affirmed.

Bistline, J., filed concurring opinion.

1. Telecommunications «=»76
Where the Public Utilities Commission
did not issue a modified certificate of con-
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venience and necessity with disputed area
removed from its description, but counsel
for the Commission stated at oral argu-
ment that it was Commission’s intention to
remove area from certificate, the order
granting application would be viewed ac-
cordingly.

2. Telecommunications <=>76

The Public Utilities Commission prop-
erly applied public convenience and necessi-
ty analysis to limited facts of case where
applicant sought to provide telephone ser-
vice to a region even though that region
was included in territorial description of
another telephone company’s existing cer-
tificate.

3. Public Utilities ©>113

A certificate of public convenience and
necessity is subject to and contingent upon
statutory conditions, regulations and re-
strictions.

4. Telecommunications ©=76

Although certified telephone provider
had a prima facie right to extend its service
within its certified area, the extension was
subject to the limitations set out in I.C.
§ 61-526, which provides that if public con-
venience and necessity do not require the
extension, the Public Utilities Commission
may prescribe the terms and conditions for
the locating or type of extension as may
seem just and reasonable.

5. Public Utilities ©=113

The Public Utilities Commission has
jurisdiction to review the extension of ser-
vice into an unserved area within an al-
ready certified area, and may rescind, alter
or amend certificate of convenience previ-
ously issued for on unserved area upon a
showing that public convenience and neces-
sity do not require extension.

6. Public Utilities ©=113

An unserved area previously certified
to a utility may not be revoked when the
certified utility is ready, willing and able to
extend ‘'adequate service at reasonable
rates, except where the record clearly
shows that public convenience and nccessi-

ty do not require extension of service into a
certified but unserved area.

7. Telecommunications ©=76

The Public Utilities Commission’s or-
der, granting applicant the right to estab-
lish telephone service area on a portion of
another certified telephone provider’s terri-
tory, did not unconstitutionally deprive cer-
tified telephone provider of its certificate,
where convenience and economy of resi-
dents of disputed area would be better
served by applicant’s toll-free service to
nearest communities as opposed to certified
telephone provider's service, which includ-
ed the possibility of long-distance toll
charges and certified telephone provider
would incur $47,000 in extra costs.

8. Eminent Domnin ©=2(1.1)

When an intangible property right
such as a certificate, franchise, permit or
contract is modified or revoked according
to its terms, the modification is not a "tak-
ing" of the property right, but a mere
modification based upon statutory condi-
tions contained in the certificate when it
was first obtained; thus, where telephone
provider’s certificate of convenience and
necessity was accepted subject to statutory
conditions, including Public Utilities Com-
mission’s authority to modify certificate by
revoking the right to a portion of unserved
area, revocation of right to serve a portion
of the area was not a "taking.”

See publication Words and Phrases
for other judicial constructions and
definitions.

Lary C. Walker, Weiser, for appellant

Cambridge Telephone Co.

Jim Jones, Atty. Gen., Marsha H. Smith,
Deputy Atty. Gen., Boise, for respondent
Idaho Public Utilities Commission.

John L. King, Boise, for respondent Pine
Telephone System, Inc.

BAKES, Justice.

Cambridge Telephone Company has ap-
pealed the order of the IPUC which grant-
ed an application of Pine Telephone Sys-
tem, Inc., to establish a telephone service
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area on a portion of the Idaho side of the
Snake River Canyon along the Oregon/lda-
ho bolder. VWVe affirm the order of the
commission.

This case involves the right to provide
telephone service to the Idaho side of the
Snake River Canyon bounded on the south
by the Oxbow Dam and on the north by the
Hell's Canyon Dam. The territory in ques-
tion is approximately one-half mile wide
and twenty-two miles in length, bordering a
paved road which runs the distance of the
disputed area. The road also extends
south to the Oregon community of Oxbow.

Also running the length of the disputed
area is a telephone cable owned by Moun-
tain Bell. During the construction of the
Hell’s Canyon Dam the cable was first
installed, but only a southern portion of the
cable is presently used to provide telephone
service to a former Idaho Power Company
caretaker’s residence which is located in a
small section of the canyon territory previ-
ously certified to Mountain Bell. The
southern end of the cable connects into
Pine’s telephone system at the Idaho/Ore-
gon border near Oxbow, Oregon. Through
an agreement with Mountain Bell, Pine
presently provides the telephone service to
the former Idaho Power residence within
the disputed territory. There are three
other residences along the canyon which
presently need telephone service. The resi-
dents along the canyon rely on the Oregon
communities of Oxbow and Halfway for
social and community services.

With the exception of the small section
certified to Mountain Bell, the southern
portion of the disputed canyon area, along
with the adjacent lIdaho territory, was pre-
viously certified in 1979 to Cambridge.
Three of the residences needing service are
within the area previously certified to Cam-
bridge, and the fourth residence in the
smnll section certified to Mountain Bell is
surrounded by territory previously certified
to Cambridge. Prior to this dispute aris-
ing, Cambridge had extended its telephone
services to within ten miles east of the
disputed Oxbow area. Cambridge had also
acquired materials and equipment and be

2 }AACRHORIER 2 3RS

g:m laying telephone cable toward the Ox-
bow area in order to connect with the
Mountain Bell cable and provide service to
residents in the canyon. In the process,
Cambridge had extended service to two or
three residents along the way (not located
in the disputed area) when the commission
ordered a halt to the extension prior to
completing the final 8-10 miles, which re-
quired a descent of approximately 4000
feet into the canyon to service the Oxbow
area. Cambridge also planned on servicing
the needs of future businesses and hoped
to eventually provide telephone services
further down the river canyon to the north
to Hell’s Canyon Dam, which was not in
Cambridge’s certified area. The northern
portion of the disputed territory was previ-
ously uncertified.

Mountain Bell intervened at the IPUC
hearing but is not a party to this appeal.
Mountain Bell was willing to give up its
sn ail section of the disputed area and sell
its telephone cable to either Pine or Cam-
bridge. Mountain Bell’s only interest was
that the service to the residence within its
small section be continued. Mountain Bell
has no plans to alter or give up its right to
provide telephone service to ldaho Power
Company at the Hell’s Canyon Dam, which
service is presently supplied with the use
of a microwave system.

Both Pine and Cambridge telephone com-
panies were apparently unaware of each
other’s concurrent plans to provide tele-
phone services along the Snake River Can-
yon. When Pine discovered that Cam-
bridge was extending telephone cable to-
ward Oxbow, Pine filed the application to
establish a telephone service area along the
Snake River Canyon. Cambridge filed a
motion to dismiss the application, arguing
that it was entitled under its existing certif-
icate of convenience and necessity to ser-
vice the entire disputed area. The four
residents along the canyon all requested
the commission to grant the application to
Pine. Their preference was based on the
fact that, if the area was granted to Cam-
bridge, the residents may have to pay long
distance charges to make telephone calls to
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the Oregon communities of Oxbow and
Halfway. The commission c<termined that
either company would incur the costs of
acquiring and ref)awm%the Mountain Bell
cable running along the canyon and the
cost of hookups to the residences. Pine
would have no other expenses above and
beyond these costs. However, Cambridge
would have to expend an additional 547,325
in order to complete the laying of its tele-
phone cable another ten miles descending
approximately 4.0U0 feet in elevation to the
bottom of the canyon near Oxbow. Based
upon the difference in cost and the resi-
dents' community of interest in Oregon, the
commission granted Pine’s application to
establish the service area and denied Cam-
bridge's motion to dismiss. The order also
allowed Cambridge to amortize its invest-
ment and allowed Cambridge an opportuni-
ty to submit further evidence on the
amount of its investment and costs to ter-
nzjinate the project. Cambridge has appeal-
ed.

11] Our review on appeal is limited to
“whether the commission has reqularly
pursued its authority, including a determi-
nation of whether the order appealed from
violates any right of the appellant under
the Constitution of the United States or of
the State of Idaho,” I.C. § 61-629, and also
whether the commission’s findings are sup-
ported by substantial competent evidence.
Boise W ater Corp. v. Idaho Pub. U tilities
Mountain View Rural Tel. Co. v. Inter-
state Tel. Co., b9 ldaho 514, 46 P.2d 723
(1935). Cambridge argued before the com-
mission and now argues on appeal that the
commission's order barring Cambridge
from serving a portion of its certified Larea
amounts to an unconstitutional taking of
vested property rights. We hold that the

findings contained in the order of the com-
mission are adequate to justify the modifi-

cation of Cambridge’s certificate of conve-
nience and necessity and revoke its privi-

The commission did not issue a modified ccr-

lIficatc of convenience and necessity lo Cam-

bridge with the disputed area removed from the
description; however, at oral argument counsel

lege to provide telephone service to the
disputed area.

There is no question that the certificate
of convenience and necessity issued to
Cambridge is a property right protected hy
the due process provisions of the United
States and Idaho Constitutions. U.S.Const.
Amend. V, Amend. XIV, § 1 ldaho Const.
Art. 1, 8§ 13-14. E.g., Frost v. Corpora-
tion Commission of State of Oklahoma,
278 U.S. 515, 49 S.Ct. 235, 73 L.Ed. 483
(1929), City of Owensboro v. Cumberland
Telephone & Telegraph Co., 230 US 58,
33 S.Ct. 988, 57 L.Ed. 1389 (1913), W estern
Colorado Power Co. v. Public U tilities
commn, 168 Colo. 61, 428 P.2d 922 (1967);
M ississippi Power & Light Co. v. City of
Clarksdale, 288 S0.2d 9 (M|551973) The
procedural aspect of due process, i.. ade-
quate notice and timely hearing, have not
been raised as issues on appeal, and we
presume that Cambridge was afforded
proper procedural due process. Due pro-
cess also protects Cambridge's property in-
terest in the certificate from being infring-
ed upon. Cambridge argues that its prop-
erty interest was taken without due pro-
cess by misapplication of the law, insuffi-
cient evidence to justify the commission
action, and that it must be justl¥ compen-
sated for the partial revocation of its certif-
icate.

LZ] The commission basically made a
public convenience and necessity analysis
applying the factors enumerated inm cray-
den v, Public Utilities Consolidated
corp., 50 Idaho 651, 299 P. 671 (1931), and
Application ofKootenai Natural Gas Co.,
78 IH ;,0 621, 308 P.2d 593 (1957). Those
cases involved competing applications to
provide natural gas sendee to areas previ-
ously uncertified for that sendee. The
factors enumerated in that case aid in de-
termining which applicant could best serve
the public convenience and necessity. The
public convenience and necessitﬁ analysis
was also properly applied to the limited

for the commission stated that it was their in-
tention to remove the area from Cambridge’s
certificate.  Therefore, wc view the order “ac-

cordingly.
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facts of this case, even though the territori-
al description in Cambrld?e’s certificate
previously included part of the territory
applied for by Pine.

13-5] A certificate of public conve-
nience and necessity is subject to and con-
tingent upon statutory conditions, regula-
tions and restrictions. Cambridge had a
prima facie right to extend its service
within its certified area, 1.C. § 61-526.
However, even a proposed extension within
a utility’s own certified area is subject to
the limitation set out in I.C. § 61-526:

"[1]f any public utility in constructing or

extending its lines, plant or system, shall

interfere or be about to interfere with
the operation of the line, plant or system
of any other public utility already con-
structed. or if public convenience and
necessity docs not require OfF will re-
quire such construction or extension, the
commission on complaint of the public
utility claiming to be injuriously affected,
or on the commission's own motion, may,
after hearing, m ake such orderand pre-
scribe such terms and conditions for
the. locating or type ofthe line, plantor
system affected as to it may seem just
and reasonable: pYOVidEd, that POWGT
companies may, without such certiticate,
increase the capacity of their existing
gene_ratmé] (Jolants.” .C. § 61-526 (em-
phasis added)
Therefore, it was within the commission’s
jurisdiction, as a condition of the certificate
of convenience and necessity, to review the
extension of service into an unserved area
within an already certified area. The
commission mayl “rescind, alter or
amend," I.C. § 61-624, the certificate of
convenience and necessity previously is-
sued for an unserved area upon a showing
that the "public convenience and necessit?]/"
does not require the extension, and the
commission may "make such order and pre-
scribe such terms and conditions for the
locating or type of the ling, plant or system
affected as to it may seem just and reason-

2. This holding is limited to the facts of this case
in which a utility was decertified to a presently
unserved area on a public convenience and nc-

2 F]AAC HORIER 21 3HES

able....” 1C. § 61-526. The applicable
statutory law became a part of Cam-
bridge’s certificate.

[6]  Some jurisdictions have held that an
unserved area previously certified to a utili-
ty may not be revoked when the certified
utility is ready, willing and able to extend
adequate service at reasonahble rates. see
W estern Colorado Power Co. v. Public
U titities com m n, 163 Colo. 61, 428 P.2d
922 (1967), Capital Electric Power Assh
v. Mississippi Power & Light Co., 240
Miss. 139, 125 So.2d 739 (1961). The rule in
Idaho is the same except where the record
clearly shows that "public convenience and
necessity do not require” the extension of
service Into a certified but unserved area.
The Utah Supreme Court recently ad-
dressed this issue, and we are persuaded
by the analysis of that court:

“Despite the prior granting of a fran-
chise to one company, therefore, it may
not be assumed that the franchise is per-
manent and exclusive for the indefinite
future svhen circumstances require reas-
sessment.

“As the Commission stated in it conclu-
sions of law:

‘[TJhe concept of "loublic convenience

and necessity" should be considered in
light of current and changing circum-
stances. If the end goal of Broviding
adequate services at reasonanle rates
is not best subserved by a utility
granted a prior certificated area, then
‘public convenience and necessity" dic-
tates modification of the prior grant of
authority. The development of our
natural resources, which frequently
are located in remote and sparselr pop-
ulated areas of our State, should not
be hindered by a blind adherence to
previously certificated boundary lines
where a utilit)é in an adjoining service
area already has facilities in place to
provide continuous and adequate ser-
vice at reasonable rates,’

ccssity standard, tf the utility were presently
serving the dl€S, or had substantially completed
the extension, this rule would not apply.
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CO. v. PINE TELEPHONE
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"To allow the duly certificated franchise
holder to provide the needed electrical
service would result in the very duplica-
tion of facilities and economic waste
that UtI|Itr regulation is designed to
avoid. Allowing service to be provided
by another utility not certificated within
the area, but in very close proximity
thereto, at a substantial cost savings is
properly within the power of the Com-
mission when there is no showing of
harm to the losing utility, other than the
loss of a small amount of revenue, and
the public convenience and necessity sup-
ports the granting of the authority."
Empire Elec. Assn v. Public Service
commn, GM P.2d 930. 933-34 (Utah
1979).

[7 In the present case the commissio
concluded that "the public interest would
clearly be disserved by denying Pine’s ap-
plication," and further that "this commis-
sion fails to see the wisdom of allowin%
Cambridge to spend an additional $47,00
to serve an area that can be served with
only minimal expenditures by Pine." The
commission found that the residents of the
disputed area have strong social and eco-
nomic ties to the Oregon communities.
The commission found that their conve-
nience and economy would be better served
by Pine’s toll free service to those commu-
nities as opposed to Cambridge’s service
which includes the possibility of long dis-
tance toll charges to those communities.
The difference In cost to Pine as compared
to Cambridge for providing the service to
such a limited number of customers would
adversely impact upon the existing custom-
ers of Cambridge by the addition of $47,000
into the rate base of that company.

Therefore, we conclude that the commis-
sion's order did not unconstitutionally de-
prive Cambridge of its certificate. The cer-
tificate was modifiable by a non-arbitrary
application of a public convenience and ne-

3. Cambridge’s capital expenditures and ex-
penses incurred in nn effort to serve the dis-
puted area prior to the commission's ruling in
this matter must be allowed, and wc specifically
affirm the commission's order on reconsidcra-

cessit%/ standard, a condition of the certifi-
(cjate, asec' upon substantial competent evi-
ence.

8 Cambridge next ar%ueS that it is

entided to just compensation for the com-
mission's taking of its certificate. When
an intangible Eroperty right such as a cer-
tificate, franchise, permit or contract is
modified or revoked according to its terms,
no taking of the property has occurred.
The modification is not a "taking" of the
Broperty right, but a mere modification

ased upon statutory conditions contained
in the certificate when it was first obtained.
Empire Elec. Assm v. Public Service
cornn, 604 P.2d 930 (Utah 1979) The
property right within Cambridge's certifi-
cate of convenience and necessity was ac-
qcepted subject to these statutory condi-
tions, which in this case included the com-
mission’s authority to modify the certifi-
cate by revoking the right to a portion of
unserved area when the showing was made
that the public convenience and necessity
did not require Cambridge's extension of
service to the area. The property right
initially acquired by Cambridge In its certif-
icate ;)Nas subject to these statutory condi-
tions.

The order of the commission is affirmed,
Costs to respondent; no attorney fees.

DONALDSON, C.J., and SHEPARD and
HUNTLEY, JJ., concur.

~ RISTLINE, Justice, concurring in the
judgment and in the opinion of the Court.

The Commission’s decision is additionally
fortified by giving appropriate attention
and deference to legislative policy as evi-
denced by the enactment of 1.C. § 61-332,
el scq., the statement of purpose being:

Purpose of electric supplier stabiliza-

tion act.—...

B. This act is designed to promote
harmony among and between electric

lion to allow Cambridge an additional opportu-

nity to further prove its termination costs after
making proper mitigation and allocation of the
expenditures.

K3
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suppliers furnishing electricity within the
state of ldaho, prohibit the "pirating” of
customers of another supplier, discour-
age duplication of electric facilities, and
stabilize the territories and customers
served with electricity by such suppliers,
One would suppose that that which is good
and beneficial for the people with regard to
electric service is also so with regard to

telephone service.

Db lor
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IDAHO FALLS CONSOLIDATED HOS-
PITALS, INC., a nonprofit Idaho
corporation, Plaintiff-Appellant,

v,

BOARD OF COMMISSIONERS OF
JEFFERSON COUNTY, Idaho,
Defendant-Respondent.

No. 15836.
Supreme Court of lIdaho.

Dec. 17, 1985.

Patient and husband applied for finan-
cial assistance as medical indigents and
hospital intervened on their behalf. The
county board of commissioners determined
that patient and husband were not medical-
ly indigent, and appeal was brought. The
District Court, Seventh Judicial District,
County of Jefferson, Grrnt L. Young, J.,
affirmed, and appeal was brought. The
Supreme Court, Huntley, J., held that: (1)
county could not consider equity in home
below homestead exemption as resource
available to patjent and husband in deter-
mining issue of medical indigency; (2)
county could not consider social security
and railroad retirement benefits as re-
sources available to patient and husband in
determining issue of medical indigency; (3)
issue of whether money given to patient
and husband by their son was resource
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available to patient and husband was mat-
ter for evidentiary hearing if and when
county sought reimbursement of financial
assistance, and (4) even if resources avail-
included vehicles and checking and
patient and husband

able
savings
were medically indigent and entitled to fi-

accounts,

nancial assistance,
Reversed,

Shepard and Bakes, JJ., dissented.

1. Social Security nnd Public Welfare

=211

"Resources available” which could be
considered in determining whether patient
and her husband were medically indigent
so as to qualify for financial assistance did
not include equity in home below home-
stead exemption, even though patient and
husband had not filed declaration of home-
stead. I.C. 88 31-3501, 31-3502(1), 55-
1001, 55—400*1, 55-1005, subd. 1, 55-1201,
subd. 1, 55-1203.

Sec publication Words and Phrases
for. other judicial constructions and
definitions.

2. Social Security nnd Public Welfare

=211

"Resource available,” to be considered
by county board of commissioners in deter-
mining whether patient and husband were
medically indigent so as to qualify for fi-
nancial assistance, did not include social
security and railroad retirement benefits.
1.C. 88 11-603(3), 31-3501, 31-3502(1); So-
cial Security Act, § 207, as amended, 42
U.S.C.A. § 407; Railroad Retirement Act
of 1974, § 14, as amended, 45 U.S.C.A.
§ 231m.

3. Social Security and Public Welfare
©=241

Issue of whether money given to pa-
tient and her husband by their son to help
pay for medical expenses was resource
available to patient and her husband, for
purposes of medical indigency statute [I.C.
§ 11-605(3)], was matter for evidentiary
hearing if and when county sought reim-
bursement of finnncial assistance provided
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STRAWBERRY ELECTRIC SERVICE
DISTRICT, an Electric Service District
of the State of Utah, and Strawberry
W ater Users’ Association, a Utah Corpo-
ration, Plaintiffs, Appellee, and Cross-
Appellant,

\Y

SPANISH FORK CITY, a Utah Munici-
pal Corporation, Defendant, Appel-
lant, and Cross-Appellee.

No. 9-10317.
Supreme Court of Utah.
June 21, 1996.

Electric service district brought action
against city, arising from city’s provision of
electric service to some of consumers in an-
nexed areas previously served by district,
seeking injunction prohibiting city from serv-
ing consumers within annexed area until dis-
trict received compensation. City counter-
claimed, seeking declarations that it could
serve future consumers in annexed areas
without paying district compensation and
enumerating its rights and obligations if it
elected to serve all residents within annexed
areas. The Fourth District Court, Utah
County, Ray M. Harding, Sr., J,, enjoined
city from providing electric service to resi-
dents of annexed areas to extent that district
had present capacity to provide service, re-
quiring city to compensate district for lost
projected revenues, and dismissing city’s re-
quest for declaration as to its rights and
obligations if it determined to provide elec-
tric service to all residents within annexed
areas. City appealed, and district cross-ap-
pealed. The Supreme Court, Russon, J.,
held that: (1) municipality providing electric
utility service to existing residents must pro-
vide that service to all consumers in annexed
areas; (2) for purposes of proper measure of
damages owed by city to district, district
was entitled to profits from customers within
annexed areas served by city during city’s
noncompliance with statute requiring city’s
compensation to previously serving electric
utility, district was not entitled to future
profits from consumers within annexed areas
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after city would comply vith statute,,"
once ity served all consumers within®
nexed areas, it had to pay district for
facilities dedicated to service within annex
areas, and such award would include dj
ages for district's lost and stranded far™*
and severance damages; (3) statute of 1
tions did not bar district’s claim for in
tion prohibiting city from providing sei

in annexed area without compensating”
trict; (-1) city could not be eryoined
providing electric service to annexed areaa
it complied with statute; and (5) trial conm
properiy refused to consider city’s requa
for declarator}' judgment as to its rights an
duties if it decided to provide electric servia
to all residents within annexed areas, asTS
sue was not ripe and did not represent acS
al conflict.

Reversed in part, affirmed in part, Eléd
remanded. 43|

1. Electricity e=>8.1(4) s
Proper construction of statute governing

provision of electric service by city in

nexed area already served by electric utility,

was question cf law and, thus, Supreme

Court on appeal would accord no def

to trial court's ruling on that issue but, I

er, would review it for correctness, in ele

service district's action against city,

from city’s provision of electric service®

some of consumer* in annexed areas

ously served by district. U.C.A.1953, 1
424,
2. Statutes e= 188 n

When faced with question of sta
construction, Supreme Court looks
plain language of statute.

3. Statutes 0»184,217.4

When faced with question of sta
construction, if statute is unclear, Su
Court resorts to legislative history an®’
pose for guidance.

4. Electricity 0=8.1(2.1)

Under governing statutes, nJC,
providing electric utility service to
residents must provide that service
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‘consumers in annexed areas. U.C.A.1953,

[0-2—401(4), 1(1-2-424.

g. Electricity <38.1(2.1)
Eminent Domain ©=147

For purpuses of proper measure of dam-
gges owed by city to electric sendee district,
’that served areas annexed by city, as result
of city commencing electric service in an-
I nexe(i areas, district was entitled to profits
from customers within annexed areas served
by city during city’s noncompliance with stat-
ute requiring city’s compensation to previ-
ously sening electric utility, district was not
entitled to future profits from consumers
within annexed areas after city would comply
with statute, and, once city served all con-
sumers within annexed areas, it had to pay
district for its facilities dedicated to service
within annexed areas, and such award would
Include damages for district’s lost and
stranded facilities and severance damages.
Const. Art. 1, § 22; U.C.A.1953, 10-2-421.

8. Appeal and Error ©=842(1)

On appeal, Supreme Court would review
for correctness trial court’s ruling on issue
Involving interpretation and application of
statute and constitutional provision.

7. Eminent Domain ©=2(1)

State constitutional takings analysis has
two principal steps: first, claimant must dem-
onstrate some protectible interest in proper-
ty, and, if claimant possesses protectible
property interest, claimant must then show
that interest has been taken or damaged by

government action. Const. Art. 1, § 22.

8. Eminent Domain ©=2(1)

For purposes of state constitutional tak-
ings analysis, '"taking™ is any substart'-d in-
terference with private property which de-
stroys or materially lessens its value, or by
*hich owner's right to its use and enjoyment
If In any substantial degree abridged or de-
stroyed. Const. Art. 1, § 22.

y ' See publication Words and Phrases

A for oilier judicial cons‘ructions and def-
initions.

~ Eminent Domain ©=81.1

> Electric service district had no protccta-
T* Property interest under state constitu-

tional takings provision in its certificate of
public convenience and necessity where its
service area was lawfully invaded by annex-
ing municipality, for purposes of determining
compensation due district for city’s provision
of electric service in annexed areas previous-

ly served by district. Const. Art. 1, § 22;
U.C.A.1953,10-2-424.
10. Eminent Domain ©=81.1

State constitutional takings provision

protects all property protected by its federal
counterpart, and perhaps even more so due
to its more expansive language. U.S.C.A.
Const.Amend. 5; Const. Art. 1, § 22.

11. Eminent Domain ©=81.1

Under slate constitutional takings provi-
sion, every species of property which public
needs may require, including legal and equi-
table rights of every description, is liable to
be appropriated. Const. Art. 1, § 22.

12. Eminent Domain ©=81.1

For purposes of state constitutional tak-
ings provision, taking of public utility
cludes not only physical facilities of utility,
Const. Art. 1,

in-

hut also its exclusive business.

2.

13. Eminent Domain <3=8(5

For purposes of constitutional takings
analysis, to create protectable property inter-
est, contract must establish rights more sub-
stantial than unilateral expectation of contin-
ued privileges; absent exclusive franchise or
equivalent thereof, no vested, legally enforce-
able interest arises and, consequently, there
is no property that can provide basis for
compensation in inverse condemnation pro-
ceeding. Const. Ait. 1, § 22.

14. Eminent Domain ©=81.1

For purposes of state constitutional tak-
ings analysis, notwithstanding municipality’s
right to commence electric service within its
annexed areas, electric utility has protectable
property interest in its certificate of public
convenience and necessity until its service
area is lawfully invaded. Const. Art. 1, § 22;
U.C.A.1953,10-2-424.
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15. Eminent Domnin <3=2(1)

Municipal power cannot be exercised in
derogation of specific rights protected by
state constitutional takings provision. Const.
Art. 1, § 22.

16. Electricity 0=8.1(2.1)
Municipal Corporations 0=36(1)

After annexing area served by electric
utility, municipality may not commence elec-
tric sendee within any portion of utility’s
sendee area unless it has either obtained
utility’s consent or leimbursed utility for its
compensable losses. U.C.A.1953, 10-2-42*1.

17. Constitutional Law 0=48(3)

Courts should construe statutory terms
to avoid unconstitutional application of stat-
ute.

18. Electricity 0=8.1(2.1)

For purposes of statute requiring annex-
ing municipality to reimburse electric utility
that was serving annexed area for fair mar-
ket value of facilities dedicated to provide
service to annexed area, "reimburse" means
to make whole for any losses compensable
under state constitutional takings provision.
Const. Art. 1, § 22; U.C.A.1953, 10-2-124.

See publication Words and Phrases
for other judicial constructions and def-
initions.

19. Appeal and Errore=170(l)

Supreme Court would decline to address
argument made for first time on appeal, that
statute governing electric service district ser-
vice areas precluded award of lost profits to
electric service district for city’s annexation
and provision of electric sendee to territory
formerly served by district. U.C.A.1953,
17A-2-302(l)(a),

20. Eminent Dumain <5=138

For purposes of constitutional takings
analysis, "severance damages" are awarded
for partial taking, as opposed to taking of
entire business, and compensate owner for
diminished value of its remaining physical
property. Const. Art. 1, § 22.

See publication Words and Phrases
for other judicial constructions and def-
initions.

21 Appeal and Error <5=954(1, 2), 1024.2 iv
Supreme Court will not disturb trial"
court’s judgment granting or refusing igjunc
tion unless trial court abused its discretion or ,
judgment rendered is clearly against weight L'v

of the evidence.
“is

N

22. Injunction <5=14,16
Injunctions are available only upon

showing of irreparable injury for which there

is no adequate remedy at law.

23. Injunction <3=65, 74 a
When exclusive business is unlawfully

invaded, injunction is proper regardless of

whether unlawful invasion is effected by an-

other company or by governing body. '\ id

21. Injunction <5=77(1) -L

Municipal actions may be enjoined when
municipality illegally extends its utility ser-
vice.

25. Limitation of Actions <5=58(2)

Statute of limitations did not bar electric
service district’s claim for injunction prohibit-
ing city from providing sendee in its annexed
area previously served by district without
compensating district for value of facilities
dedicated to provide sendee to annexed area,
where city continued to unlawfully provide
such sendee up to trial. Const. Art. 1,5 22; ..
U.C.A.1953,10-2-124. V\ﬂr'lg

26. Electricity 0=8.1(4) Lk

City could not be enjoined from provid-,
ing electric service to its annexed areas if tt >
complied with statute requiring city to reinf, 1
burse electric service district that was sfif\®o
ing annexed areas for value of facilities dedij.
cated to provide service to annexed are*a.j&f
U.C.A.1953, 10-2-124.

27. Declaratory Judgment <3=209

Trial court properly refused to consid
annexing city’s request for declaratory jtt_
inent as to its rights and duties if it dee
to provide electric service to all residot
within annexed areas, in electric service
triet’s action against city, arising from.
provision of electric service to some of
sumers in annexed areas previously t.
by district, as issue for which city :
resolution was not ripe, nor did it re
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gctual connict. U.C.A.1953, 78-33-2, 78-33-

6, 78-34-10.

28. Declaratory Judgment <s=61, 62

To sustain declaratory judgment action,
there must exist justiciable controversy
based upon accrued set of facts, actual con-
flict, adverse parties, legally protectible in-
terest on plaintiffs part, and issue ripe for
judicial resolution. U.C.A.1953, 78-33-2.

29. Declaratory Judgment e=5.1

Declaratory Judgment Act
gives trial court discretion to either grant or
deny party's declaratory judgment action.
U.C.A.1953, 78-33-2.

provision

Michael R. Carlslon, Reed L. Martineau,
Rodney R. Parker, Salt Lake City, for plain-

tiffs.

Gary A. Dodge, Bentley J. Tolk, Salt Lake
City, for defendant.

John R. Erickson, Brent 0. Hatch, Salt
Lake City, and F. Elgin Ward, Sandy, for
amicus Deseret Generation & Transmission.

Val R. Antczak, James E. Karkut, Salt
Lake City, for amicus Utah Associated Mu-
nicipal Power.

RUSSON, Justice;

Spanish Fork City appeals from a decision
of the Fourth District Court enjoining it
from providing electric utility sendee to resi-
dents of its annexed areas to the extent that
the supplier prior to annexation, Strawberry
Electric Sendee District (Strawberry Elec-
tee), had present capacity to provide service

the time of the trial court’s order. To the
extent Strawberry Electric did not have
Present capacity to provide sendee, the trial
hurt's decision allows Spanish Fork to pro-
vide electric service but only upon compen-
**ufg Strawberry Electric for lost projected
revenues. Spanish Fork also appeals the
kKl court's decision dismissing a request for
* declaration as to Spanish Fork's rights and
~ “gations if it determined to provide elec-

sendees to all residents within the an-
#eted areas. Strawberry Electric cross-ap-
that portion of the trial court’s decision
"W izing Spanish Fork to serve consumers

in tin? annexed areas to the extent Strawber-
ry Electric did not have present capacity to
provide service. We affirm in part, reverse
in part, and remand to the trial court for
further proceedings.

I. BACKGROUND

Since 1986, Strawberry Electric has been
providing electric utility service to customers
in portions of southern Utah County. It
operates under a certificate of public conve-
nience and necessity issued by the Public
Service Commission. The certificate recog-
nizes Strawberry Electric as the exclusive
distributor of electric power to consumers
residing in its service area.

Adjacent to Strawberry Electric’s service
area is Spanish Fork City, which has been
experiencing rapid growth. During the
1980s, Spanish Fork annexed approximately
4.000 acres, partly in response to changes in
the Utah County zoning classifications per-
mitting more development in these areas.
All of the areas annexed by Spanish Fork
since the organization of Strawberry Electric
were included within Strawberry Electric’s
sendee area. Moreover, these areas consti-
tute some of the more densely populated
portions served by Strawberry Electric. At
the time of annexation, Strawberry Electric
provided electric power to approximately 200
consumers in these areas. In addition,
Strawberry Electric maintained excess ca-
pacity to serve future customers who would
likely be high margin electric users due to
the changed zoning rules.

After its incorporation of these areas,
Spanish Fork commenced, on a limited basis,
to provide electric utility service within these
areas. After disconnecting Strawberry Elec-
tric’s distribution lines, Spanish Fork at-
tached its own lines and commenced electric
service to six residential consumers. For the
most part, however, Spanish Fork provided
service only to new consumers to the an-
nexed areas never before sorted by Straw-
berry Electric (hereinafter referred to us
future consumers). Spanish Fork required
construction permit applicants to agree, us a
condition to obtaining the permit and other
city services, to accept Spanish Fork electric
service and reject Strawberry Electric's ser-
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vices. By the time trial was held, Spanish
Fork had commenced service to thirty-seven
future consumers.

Aside from the six residential consumers,
Spanish Fork elected to serve only future
consumers because it claimed that it could
not afford to provide service to all consumers
in the annexed areas. Such an undertaking
would have entailed reimbursing Strawberry
Electric for its facilities used in supplying the
areas, which, according to Spanish Fork’s
studies, was not economically feasible.

In some cases, Spanish Fork's strategy
resulted in a duplication of Strawberry Elec-
tric's distribution system. Spanish Fork
constructed distribution lines into the same
areas in which Strawberry Electric had pre-
viously constructed its lines in anticipation of
future growth. For example, Spanish Fork
connected a line to a new building located on
the property of the Intermountain Farmers
Association (IFA), an existing customer of
Strawberry Electric. Also, Spanish Fork
constructed a line approximately one-half
mile in length into the annexed area to serve
only one consumer and anothc line approxi-
mately one mile in length to serve only two
consumers. In all of these cases, Strawberry
Electric stood ready to serve with distribu-
tion lines either within or immediately adja-
cent to the consumers’ properties.

Strawberry Electric objected pursuant to
section 19-2-124 of the Utah Code, which
provides:

Whenever the electric consumers of the

area being annexed are receiving electric

utility services from sources other than the
annexing municipality, the municipality
may not, without the consent of the electric
utility, furnish its electric utility services to
the electric consumers until the municipali-
ty has reimbursed the electric utility com-
pany which previously provided the ser-
vices for the fair market value of those
facilities dedicated to provide service to the
annexed area. |If the annexing municipali-
ty and the electric utility cannot agree on
the fair market value, it shall be dcter-

In filing suit against Spanish Fork, Strawberry
Electric was joined by Strawberry Water Users'
Association (Strawberry Water), the entity from
which Strawberry Electric obtained its clislribu-
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inined by the state court having jurisdic-

tion.
Strawberry Electric requested that Spanish
Fork provide service to either all consumers
in the annexed area or none of them. Also,
Strawberry Electric requested compensation
for its lost right to serve in these areas if
Spanish Fork elected to provide service.

Spanish Fork denied all requests. It in-
sisted that it need not serve all or none of the
consumers in the annexed area. Also, Span-
ish Fork believed that it was not obligated to
compensate Strawberry Electric under the
statute because it chose to serve only future
consumers, not the existing customers of
Strawberry Electric. Failing to informally
resolve its dispute with Spanish Fork, Straw-
berry Electric initiated this lawsuit.1

Strawberry Electric sought an injunction
to prohibit Spanish Fork from serving con-
sumers within the annexed area until it re-
ceived compensation. The compensation
Strawberry Electric demanded included
damages suffered as a result of its lost in-
vestment in facilities constructed to serve
future growth, Spanish Fork counter-
claimed, seeking two declarations: first, that
it may serve future consumers without pay-
ing compensation and, second, enumerating
its rights and obligations under section 10-2-
424 if it elected to take over service to all
residents within the annexed areas.

Strawberry Electric moved for summary
judgment, arguing that Spanish Fork violat-
ed section 10-2-124 and urging dismissal of
Spanish Fork’ second claim for declaratory
relief. Reasoning that the requested declar-
atory judgment would not '"terminate the
uncertainty or controversy giving rise to the
proceeding,” the trial court dismissed Span-
ish Fork’s claim. Also, without identifying a
particular damages formula, the trial court
held that Spanish Fork was obligated to com-
pensate Strawberry Electric for its lost right
to provide electric service to future consum-
ers. In so ruling, the trial judge limited the
issues at trial to Strawberry Electric’s claim
for an injunction and the compensation due

tion system und service area. Upon Spanish
Fork's motion, the trial court dismissed Straw-
berry Water as a party to the litigation.

VXi

S

to Strawberry Electric ut
424.
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proposed a capitalized inc
sess damages. That is, i
pated revenues as damagt
ish Fork's provision of
consumers. In contrast, !
fered a facilities-based ca
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to Strawberry Electric under section 10-2-
424.

During a bench trial, Strawberry Electric
proposed a capitalized income method to as-
sess damages. That is, it demanded antici-
pated revenues as damages caused by Span-
ish Fork’ provision of service to future
consumers. In contrast, Spanish Fork prof-
fered a facilities-based calculation, or a cal-
culation based on the amount by which the
value of specified facilities dedicated to pro-
viding service to the annexed areas was
lost.

Following the trial, the court enjoined
Spanish Fork from providing electric utility
services in the annexed areas until it com-
plied with section 10-2—124. Specifically, the
injunction prohibited Spanish Fork from
serving the annexed areas until it either ob-
tained Strawberry Electric's consent to pro-
vide service or paid Strawberry Electric the
fair market value of those facilities dedicated
to providing service to the annexed areas.
In the expectation that Spanish Fork would
compensate Strawberry Electric, the trial
court enjoined Spanish Fork from providing
service to future consumers who locate in the
annexed areas after trial to the extent Straw-
berry Electric had capacity to serve them
with its facilities then in place. The court
ruled that Spanish Fork may provide electric
services to future consumers who locate with-
in the annexed areas to the extent that
Strawberry Electric's service to them would
require facilities in addition to meters, drop
lines, and related items.2

With regard to each future consumer
Spanish Fork was allowed to serve, however,
the trial court ordered Spanish Fork to pay
Strawberry Electric damages. Adopting
Strawberry Electric’s capitalized income
method, the court awarded Strawberry Elec-
tric $1,108.50 for each residential consumer
who would move into the annexed areas and
a sum to be determined by the court, for
future commercial consumers. In addition,
the trial court, utilizing the same method,
awarded Strawberry Electric $41,015.50 for
consumers who had moved into the annexed

2. On the basis of a motion tiled by Spanish Fork,
this court stayed the trial court's injunction
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area before trial and who had been served by
Spanish Fork.

On appeal, both pariies insist that the trial
court erred. Strawberry Electric contends
that the trial court incorrectly allowed Span-
ish Fork to serve only some consumers in the
annexed areas. Spanish Fork argues that
the trial court (1) adopted an inappropriate
method to calculate damages, (2) improperly
enjoined it from providing electric service
within the annexed areas, and (3) improperly
refused to declare Spanish Fork’s rights and

duties under section 10-2-421 if it deter-
mined to provide service to all residents
within the annexed areas.
II. ANALYSIS
[1-3] The first issue we address is

whether section 10-2-424 of the Utah Code
directs a municipality providing electric utili-
ty service to serve all consumers in a newly
annexed area. When faced with a question
of statutory construction, we look first to the

plain language of the statute. Stale v. Lar—
sen, 865 P.2d 1355, 1357 (Utah 1393);
Schuilz v. BMW of N. Am., Inc., 814 P.2d

1108, 1112 (Utah 1991). If the statute is
unclear, we then resort to legislative history
and purpose for guidance. World Peace
Movement v. Newspaper Agency Corp., 879
P.2d 253, 259 (Utah 1994). The proper con-
struction of section 10—2—424 is a question of
law. See Larsen, 863 P.2d at 1357. We will
therefore accord no deference to the trial
court’s ruling but will review it for correct-
ness. Ward v. Richfield City, 798 P.2d 757,
759 (Utah 1990); Hcnrctty v. Manti City
Corp., 791 P.2d 506, 510 (Utah 1990).

In pertinent part, section 10-2-424 pro-
vides:
Whenever the electric consumers of the
area being annexed are receiving electric
utility services from sources other than the
annexing municipality, the municipality
may not, without the consent of the electric
utility, furnish its electric utility services to
the electric consumers until the municipali-
ty has reimbursed the electric utility com-

pendia” ibis appeal.
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pany which previously provided the ser-

vices for the fair market value of those

facilities dedicated to provide service to the
annexed area.

The plain language of section 10-2-424
does not reveal whether a municipality may
elect to serve only some consumers in an-
nexed areas. Rather, the statute provides
only that whenever “the electric consumers”
of an annexed area are receiving services
from a utib'ty, a municipality may not provide
services to “the electric consumers" until the
utility consents or the municipality pays.
“ﬁT]he electric consumers" could mean either
all consumers, including future consumers,
l.e., those in the annexed areas who have
never received services from the utility, or
only the consumers who have actually re-
ceived service from the utility. To discern
the proper construction, we must examine
the legislative history and purpose underly-
ing section 10-2-124.

The legislative policy of the code provisions
dealing with expansions of municipalities in-
cludes the desire that municipalities provide
city services to the residents of newly an-
nexed areas: "Areas annexed to municipali-
ties in accordance with appropriate standards
should receive the services provided by the
annexing municipality, subject to section 10-
2—424, as soon as possible following the an-
nexation " Utah Code Ann. § 102—
401{4). Thus, in enacting the ﬁrovisions
dealing with municipal expansion, the legisla-
ture endeavored to secure the benefit of city-
offered services for those in newly annexed
areas. see Sandy city U Salt Lake County,
827 P.2d 212, 222 (Utah 1992) (“The legisla-
ture clearly prefers that cities provide urban
services to developing areas and has desig-
nated annexation as the means by whic
those services should be extended.”).

By serving only some consumers within
the annexed areas, however, Spanish Fork
acted to the detriment of the group which the
legislature endeavored to benefit. With re-
gard to consumers within the annexed areas,

J. Nothing in this opinion should be construed as
implying that Spanish Pork could or could not
choose to satisfy its obligation to serve its resi-
dents by contracting with Strawberry Electric or

® sonic other utility to provide electric utility ser-
vice.
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Spanish Fork contravened the legislative pol-
icy that annexed areas should receive city
services as soon as possible. When residents
desire to incorporate with a municipality, see
Utah Code Ann. § 10-2-416, a major reason
for doing so is to receive city services. For
the most part, however, Spanish Fork sought
to serve none of the residents that desired
incorporation but onI%/ those consumers who
located in the areas after annexation.

[4] We hold, therefore, that under sec-
tions 10-2-424 and 10-2-101(4), a municipali-
ty providing electric utility service to existing
residents must provide that service to con-
sumers in annexed areas.3 Although section
10-2—424 is silent as to whether a city may
serve only a portion of the customers in
these areas, the legislative history and policy
make clear that through section 10-2-424,
the legislature sought to prevent the result of
such a strategy'.

(5,61 The next issue is the proper mea-
sure of dama?es owed by Spanish Fork to
Strawberrr Electric as a result of its com-
mencing electric service to portions of Straw-
berry Electric’s service area. This issue in-
volves an interpretation and application of
section 10-2—124 and article I, section 22 of
the Utah Constitution.  Accordingly, we re-
view the trial court’s ruling for correctness.
See Utah Dep't of Admin. Scrvs. v. Public

serv. commn, 058 P.2d 601, 608 (Utah 1983)

Section 10-2—124 provides that a munici-
pality taking over utility service in annexed
areas must pay “the fair market value of
those facilities dedicated to provid(ing) ser-
vice to the annexed area." In city of Logan
v. Utah Power {’Light Co., 796 P2d 097
(Utah 1990), this court established a frame-
work by which to determine the “fair market
value" of a utility’s affected facilities. First,
the facilities, both inside and outside the
annexed area, used to provide service to the
annexed area must be identified. 1d. at 700-
01, Next, an article I, section 22 - “takings"
analysis with regard to those facilities is

4. Article 1, seciiun 22 Of die Utah Constitution
provides, "Private property shall not be taken or
damaged for public use without just compensa-
tion.” Utah Const, art. I. §
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necessary. 1d. The City of Logan COUI
held that “fair market value” within the
meaning of section 102421 is equivalent to
‘Just compensation" to the extent that the
mun|C|FaI|ty's actions constitute a taking of
the utility's property. 1d. The city of Lo-
gan COUTt, however, provided no guidance on
the issue of calculating damages In cause the
parties had stipulated to damages figures
depending on the court's ruling. 0. at 701,

7,8] Prior cases nevertheless provide us
with that guidance. Under article I. section
22. the takings analysis has two principal
steps. First, the claimant must demonstrate
“some protectible interest in property.” cai-
man t. Utah State Land lid, 795 2d 622
625 (Utah 1990). If the claimant possesses a
protectible property interest, the claimant
must then show that the interest has been
“taken or damaged‘* by government action,
1. at 626. A “taking” is "'any substantial
interference with private property which de-
stroys or materially lessens its value, or by
which the owner's right to its use and enjoy-
ment is in any substantial degree abridged or
destroyed.*" 14, (quoting state ex rel. state
Road Comm~' v. District Court, Fourth Ju -
dgicial Dist, 94 Utah 384, 394. 78 P.2d 502,
506(1937)).

1990) (quoting Lund v. Salt Lake County, D8
Utah 516, 552, 200 P. 510, 512 (1921)). In-
deed, article 1, section 22 Protects all proper-
ty protected by its federal counterpart,5and
perhan even more so due to its more expan-
sive anguage. see Bagford v. Ephraim
city, 904 P.2d 1095, 1097 (Utah 1995). Un-
der article I, section 22, “Tejvery species of
property which the public needs may require,
... [including] legal and equitable rights of
every description [is] liable to be thus ap-
propriated.™ vuna, 58 Utah at 552, 200 P.
at 512 (quotln% Cooley, Constitutional Lim i-
tations 6-16(6t ed))

In contending that Strawberry Electric
has a protectible interest only in its facilities,
Spanish Fork points out that such intangible
assets as profits and future business are
generally not protected by the Takings
Clause. thorsen v. Jonnson, 745 P.2d 1243,
1246 (Utah 1987), State ex reL Road
Commn v. Ouzounian, 26 Utah 2d 442, 445,
491 P2d 1093, 1095-96 (1971?}, State ex rel.
Road Commn U noble, 6 Utah 2d 40, 44,305
P22d 495, 498 (].957), State v. Tedesco,
Utah 2d 218, 251, 291 P.2d 1028, 1029-30
g1956), 27 AmJur2d eminent Domnin

285 (1966), 4 Nichols the Law ofEminent
Domain §12809[1] (I‘GV. 3d ed. 1995)
These assets are generally too speculative

(91 In this case, the dispute centers onand uncertain to award. see ouzounian, 26

the property in which Strawberry Electric
possessed a protectible property interest.
Spanish Fork claims that Strawberry Elec-
tric had a protectible property interest only
in its physical facilities. Strawberry Elec-
tric, however, claims that in addition to its
facilities, article I, section 22 protects its
certificate of public convenience and necessi-
ty and the privilege incident thereto, that Is,
its right to serve all consumers within the
annexed areas which fall within its service
area, and the earnings it would have realized
from those consumers.

(10,11] This court has stated, "The
kinds of property subject to the (eminent
domain] right ... [are] practically unlimit-
ed.”' 'Farmers New World Life Ins Co. v.

Bountiful City, 803 \2d 1241, 1244 (Utah

5. The Fifth Amendment ot the United Siutii Con-
tlllulfon. made applicable to the nates thrmiph
(he Fourteenth Amendment, piucldo in part that

Utah 2d at 446, 491 P.2d at 1095-96; noble,
6 Utah 2d at 44, 305 P.2d at 498; tedcsco, 4
Utah 2d at 251, 291 P.2d at 1030.

(12) These authorities, however, do not
deal with the taking of a public utility which
enjoys an exclusive right to conduct business
within its service area. The taking of a
public utility includes not only the p rsical
facilities of the utility, but ulso its exclusive
business. 27 Am.Jur.2d eminent Domain
5339 (1960). Moreover, this court hits held
that some kinds of contractual rights, such as
exclusive commercial privileges, may also be
"property” that can be taken for public u e,
Bagford 901 P.2d at 1098-99; see atso west
River Bridge Co. v. Dix, 47 U.S. 507, 633-34,
6 How. 507, 12 L.Ed. 636 (1818) (holding that
for Fifth Amendment takings purposes, n

"private property (shall noi) be taken for piihlic
me. without jutt compensation® US Const
amend. V.
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franchise is property subject to eminent do-
main).

113] However, to create a protectable
property interest, a contract must establish
rights more substantial than a unilateral ex-
pectation of continued privileges. "Absent
an exclusive franchise or the equivalent
thereof, no vested, legally enforceable inter-
est arises, and consequently, there is no
property that can provide the basis for com-
pensation in an inverse condemnation pro-
ceeding." Bagford904 P.2d at 1099.

In this case, Strawberry Electric’s com-
mercial privilege is subject to termination by
annexing municipalities and therefore is
nothing more than a mere unilateral expecta-
tion of a continued right to service custom-
ers. While Strawberry Electric operates
pursuant to a certificate of public conve-
nience and necessity issued by the Public
Service Commission, municipalities are not
subject to the regulation and control of the
Commission, Utah Poiver & Light Co. v.
Public Scn\ Comtn'n, 122 Utah 284, 289, 249
P.2d 951, 953 (1952); Panics v. Lehi City, 74
Utah 321, 349, 279 P. 878, 888 (1929), and are
specifically authorized to regulate the sale
and use of electric power within their bound-
aries. Utah Code Ann. § 10-8-21. More-
over, section 10-2-401(4) provides:

Areas annexed to municipalities ... should

receive the services provided by the annex-

ing municipality, subject to Section 10-2-

424, as soon as possible following the an-

nexation . ...

This section, and section 10-2-124 by refer-
ence, must be construed as a term of Straw-
berry Electric's certificate of public conve-
nience and necessity. Strawberry Electric
was therefore on notice that all or part of its
service area could be annexed and its exclu-
sive business privilege limited or terminated.
Thus, Strawberry Electric has no protectable
property interest in its certificate of public
convenience and necessity where it# service
area is lawfully invaded by an annexing mu-
nicipality.

The trinl court, without the benefit of Bag-
ford, fniled to appreciate Spanish Fork’s
right to lawfUUy invade Strawiwrry Electric’s
service area and ruled that Strawberry Elec-
tric was entitled to lost future income from
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consumers in the annexed areas. Apparent-
ly, the trial court determined that Strawber-
ry Electric had an exclusive commercial priv-
ilege even though Utah law confers upon
municipalities the right to lawfully invade
Strawberry Electric’s service area. In this
respect, the trial court erred. We therefore
reverse the trial court’s damage award to the
extent it was based upon the incorrect prem-
ise that Strawberry Electric had an exclusive
right vis-a-vis lawfully invading municipali-
ties to serve annexed consumers.

[14,15] Notwithstanding a municipality’
right to commence service within its annexed
areas, a utility does have a protectable prop-
erty interest in its certificate until its service
area is lawfully invaded. Until an annexing
municipality has complied with section 10-2-
424, it has the power to invade the utility’s
service area but not the right. City of Lo-
gan, 796 P.2d at 700. And since municipal
power cannot be exercised in derogation of
specific rights protected by article 1, section
22, id., the utility has a legally cognizable
expectation to exclusively provide electricity
within its service area. In this case, when
Spanish Fork began to serve annexed resi-
dents, Strawberry Electric had a legally cog-
nizable interest in an exclusive privilege to
serve within its service urea.

[16] In pertinent part, section 10-2-424
provides that when an electric utility compa-
ny has been serving consumers in an area
annexed by a municipality, "the municipality
may not, without the consent of the electric
utility, furnish its electric utility services to
the electric consumers until the municipality
has reimbursed the electric utility company

for the fair market value of those facili-
ties dedicated to provid[ing] service to the
annexed area." Utah Code Ann. 5 10-2-124
(emphasis added). According to the plain
language of this statute, sir State v. Larsen,
865 P.2d 1355, 1357 (Utah 1993) (directing
that in construing a statute's provisions,
courts are hound by its plain language), a
municipality may not commence service with-
in any portion of an electric utility’s service
area unless it has either obtained the utility’s
consent or reimbursed the utility for its com-
pensable losses. Any other construction
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would entail an improper disregard of the
section’s terms. See State v. One 1DSI Olds-
mobile, S92 P.2d 1042, 1040 (Utah 1995) (We
must assume that " ‘each term in the statute
was used advisedly; thus the statutory words
literally, unless such a reading is
confused or inoperable."”
v. Utah State
670 (Utah

are read
unreasonably
(quoting Savage Indus., Inc.
Tax Comm% 811 P.2d 664,

1991))).

Spanish Fork all hut concedes that it vio-
lated section 10-2-124. Spanish Fork admits
that it furnished electric service to forty-
three residents of the annexed areas before
either securing Strawberry Electric's consent
or reimbursing Strawberry Electric for its
compensable losses. This conduct violates

section 10-2-124.

Moreover, the effect of Spanish Fork's
noncompliance is that Strawberry Electric
has an exclusive right to serve consumers
within its service area. Until Spanish Fork
either secures Strawberry Electric’s consent
or pays Strawberry Electric for the “fair
market value of those facilities dedicated to
providing] service to the annexed area[s]<”
Strawberry' Electric has a legally enforceable
interest in exclusively serving within its ser-
This includes its right to serve
any customer in the annexed areas until
Spanish Fork complies with section 10-2-
424. Therefore, under Bagford, Strawberry
Electric has a protectible property interest in
serving these customers, and if this interest
has been '"takt.i or damaged,” it must be
compensated accordingly.

vice area.

Next, we must determine whether Straw-
berry Electric’s protectable property interest
hiis been ™"taken or damaged"™ by Spanish
Fork's actions. See Colman, 795 P.2d at 626.
Every consumer within the annexed areas
served by Spanish Fork before it ultimately
complies with section 10-2—124 represents a
partial taking or damaging of Strawberry
Electric’s protectable property interest. As
of the time of trial, Spanish Fork commenced
service to forty-three consumers. If Spanish
Fork has since commenced service to more
consumers, it has further damaged Strawber-
ry Electric’s protectable interest. Accord-
ingly. Spanish Fork must compensate Straw-

berry Electric for its inability to serve these
customers.

This compensation must include the profits
Strawberry Electric would have realized dur-
ing the time Spanish Fork failed to comply
with section 10-2—124. That is, Strawberry
Electric is entitled to the lost profits from
each of the forty-three above-mentioned cus-
tomers, in addition to any other customer
that has located in the annexed areas and for
whom Spanish Fork has commenced service,
from the time Spanish Fork initially served
the customer until it complies with section
10-2-124 by compensating the utility.

Spanish Fork objects to an approach which
would award lost profits. First, Spanish
Fork contends that the language of section
10-2—124 precludes such an award. Accord-
ing to Spanish Fork, a municipality is re-
quired to "reimburset] the electric utility
company” only when it supplants a portion of
the company’s service area and a city can
“reimburse™ a company only for expenses
already incurred, not for lost profits. Sec-
ond, Spanish Fork argues that section 17A-
2-302(l)(a) of the Utah C'de precludes an
award of lost profits to the extent it denies
electric utility companies the right to provide
service in areas adjacent to the service terri-
tory of municipal agencies.

(17,18 Spanish Fork's contentions lack
merit. Its argument that the text of section
10-2-121 precludes an award of lost profits is
unpersuasive because it requires an unconsti-
tutional construction of the statute. Utah
courts should "construe statutory terms to
avoid an unconstitutional application of the
statute.” Utah State Road Comm'n v. Bri-
bery, 687 P.2d 821, 831 (Utah 1984). This
court has ruled that "the fair market value
reimbursement requirement of section 424 is
to be read as congruent with the just com-
pensation' requirement of article 1, section
22" of the Utah Constitution. City of Logan,
796 P.2d at 700. And above, we ruled that
article 1, section 22 protects as an incident of
Strawberry Electric’s certificrte of public
convenience and necessity profits from con-
sumers Spanish Fork unlawfully served. If
we were to interpret section 10-2-424 in the
manner proposed by Spanish Fork, we would
be forced to hold the statute unconstitutional.
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Therefore, "reimburse” for purposes of sec-
tion 10-2-124 means to make whole for any
losses compensable under article 1, section 22
of the Utah Constitution. accord The Amer-
ican Heritage Dictionary of the English
Language 1097 (1980) (defining “reimburse”
as "to ... compensate ... for ... losses or
damages incurred").

[19] The second challenge—that section
17A—2%02(1)(a? of the Utah Code precludes
an award of lost profits—is unripe. This
argument was made for the first time on
appeal. " 'With limited exceptions, the prac-
tice of this court has been to decline consid-
eration of issues raised for the first time on
appeal.”™ ong ot (USA) Inc. v. 1ith
Ave. Corp., 850 P.2d 447, 455 (Utah 1993)
(quotlng Espinal v. Salt Lake City Bd. of
Educ., (97 P.2d 412. 413 (Utah 1990)). We
therefore decline to address this argument.

As discussed above, to lawfully invade
Strawberry Electric's service area. Spanish
Fork must commence service to all consum-
ers within the annexed areas and pay Straw-
berry Electric “the fair market value of those
facilities dedicated to prorid[ing] service to
the anne’ed areafs]." Utah Code Ann. § 10-
2-124.  Further discussion of damages is
therefore warranted to quide the trial court
in calculating them.

[20] Section 10-2-124 requires that to
serve the consumers within the annexed ar-
eas, Spanish Fork must pay Strawberry
Electric the fair market value of the facilities
dedicated to serving within those arests.
Roth parties agree that section 10-2-124
therefore requires comﬁensation for the utili-
ty's lost or stranded physical facilities, such
as distribution lines, poles, conduits, and re-
lated hardware. In addition, city of Logan
suggests that Strawberry Electric is entitled
to recover dartiages for the diminished value
of its remaining ﬁhysical property. city of
Logan directed that damage awards should
compensate utilities for facilities damaged
outside the annexed areas, which suggests

that Aillties are entitled to severance dam-

dQ€S. see City ofLogan, 79(5 P.2d at 700-01.
Scvcrjutee damages are awarded for a partial
taking, as opposed to a taking of the entire
business, and compensate the owner for the
diminished value of its remaining physical

wsaeee [t [E-LHMIHIlliummiibm,,,
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property. see 4A Julius L. Sackman & Pat-
rick J. Rohan, Nichols' The Law of Eminent
pomain 88 14.02[I][a], 1511 (rev. 3d ed.
1994 & Supp.1995). Thus, to servo the an-
nexed areas, Spanish Fork must pay Straw-
berry Electric the fair market value of its
lost or stranded facilities and severance dam-
ages.

In sum, Strawberry Electric is entitled to
profits from customers within the annexed
areas served by Spanish Fork during Span-
ish Fork’s noncompliance with section 10-2-
424, However, Strawberry Electric is not
entitled to future profits from consumers
within the annexed areas after Spanish Fork
complies with section 10-2-124. 'In addition,
if Spanish Fork serves all consumers within
the annexed areas, which it must do pursuant
to section 10-2-124 of the Utah Code, it must
pay Strawbeiry Electric for its facilities dedi-
cated to sendee within the annexed areas.
Such an award would include damages for
Strawberry Electric's lost and stranded facil-
ities and severance damages.

The next issue is whether the trial court
improperly enjoined Spanish Fork. The trial
court found Spanish Fork in violation of sec-
tion 10-2-124 for failing to compensate
Strawberry Electric for its losses before it
commenced electric service within the an-
nexed areas. The trial court held, “If the
City wishes to proride any services in the
areas served by [Strawberry Electric], it
must obtain the consent of [Strawberry Elec-
tricj or it must pay (Strawberry EIectricJ for
the fair market value of those facilities dedi-
cated to providing] service to the annexed
urea." ‘ihe trial court further ordered that
even if it compensates Strawberry Electric,
Spanish Fork is prohibited from serving con-
sumers in the annexed areas whom Straw-
berry Electric had present capacity to serve.

[21]  Spanish Fork levels three objections

to the trial court’s injunction. First, Spanish
Fork argues that a inunicipulity's authority
to furnish utility service to Its residents may
not be prohibited und therefore Strawberry
Electric's sole remedy is monetary damages.
Second, Sﬁanish Fork maintains that inas-
much as the injunction mandates the termi-
nation of service to six residential consumers
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that it disconnected from Strawberry Elec-
tric’s distribution system and connected to its
own, the injunction contravenes a three-year
statute of limitations. Third, Spanish Fork
asserts that the injunction preventing it from
servmg its residents incorrectly assumes that
Strawberry Electric hiis an exclusive right
vis-a-vis municipalities in compliance with
section 10-2-12'1 to serve its customers. In
considering these arguments, “Tw]e will not
disturb a trial court’s judgment granting or
refusing an injunction unless the court
abused its discretion or the judgment ren-
dered is dearly against the weight of the
evidence.” Bircli creek Irrigation v, Protlic®
r, 858 P.2d 990, 993 (Utah 1993).

[22]
showing ofirreparable injury for which there
IS no adequate remedy at law. system con-
cepts. Inc. v. Dixon, 609 P2d 421, 425-27
(Utah 1983).  Injunctions are commonly
granted where an exclusive business, such as
Strawberry Electric’s until a municipality
supplants 1t in compliance with section 10-2—
424, is unlawfully invaded. see Georgia
Power Co. v. Adumaha Elcc. Membership
corp., 221 Ga. 521, 145 SE.2d 691, 695
(1965), Southern Indiana Gas AElcc. Co. v.
Indiana Statewide Rural Elcc. Coop., 251
Ind. 459, 242 N.E.2d 361, 368 (1968); w id-
America Pipeline Co. It towa State Com-
merce Comm'n, 203 lowa 1143, 114 N.W.2d
622, 626 (1962), Campbell Sixty-Six Ex-
press, Inc. v.J. & G. Ex/tress. Inc., 244 Miss.
4217, 141 So.2d 720, 726 (1962), M issouri
Utilities Co. v, Scott-New M adrid-M issis-
sippi Elec. Coop., 475 S.w.2d 25, 28 (MO
1972) éon bane); 43A C.JS. mjunctions
§ 106 (1978). When invaded, the business
hears irreparable injury for which there is no
adequate remedy at law; "Imonetary dam-
a?es would be difficult nnd perhaps impossi-
ble to ascertain, and [the business] would be
forced to bring continuing and successive
lawsuits for damages.” Payne v. Jackson
city Lines, Inc, 220 Miss. 180, 70 S0.2d 520,
523 (1954).

(23,241 Moreover, an injunction is proper
whether the unlawful Invasion is effected hy
another company or by a governing body.
City of Pinellas Park U Crr>ss-State U tils.

co., 205 S0.2d 70-1, 706-07 (Fla.Dist.Ct.App.

1968), M issouri Pub. Serv. Co. v. City of
Trenton, 509 S.W.2d 770, 772 (MO.Ct.App.
1974); 43A CJ.S. Injunctions § 106 (1978)
These authorities countenance enjoinin? mu-
nicipal actions where the municipality illegal-
ly extends its utility service. see cross-
state Utils. co., 205 S0.2d at 706-07; w is-
souri Pub. Scrv, Co.,'509 Sw.2d at 772. We
adoFt this rule and will therefore approve the
trial court's injhunction if Spanish Fork ex-
ceeded its authority in furnishing electric
service to the annexed areas.

25]7 In resolving the previous issue, we
held that Spanish Fork violated section 10-2-
424, Spanish Fork contends, however, that
the injunction ignores the applicable statute

Injunctions are available only Upon ay¢"jimiations. Spanish Fork maintains that

it connected its lines to the sh: consumers no
later than 1986. Further, Spanish Fork con-
tends that actions for liability created by
section 10-2—124 must be commenced within
three years of connection. sec Utah Code
Ann. § 78-12-26. Because Strawherry Elec-
tric’s action was not commenced within three
years of connection. S'oanish Fork argues,
Strawberry Electric’s claims with respect to
these consumers are time-barred. The trial
court rejected the application of this statute,
explaining that Spanish Fork "continues to
violate [section 10-2-124) in providing ser-
vice" to the sue consumers.

To address whether Strawberry Electric’s
cause of action is time-barred, we must de-
termine exactly what acts comprise the cause
of action and when they occurred. Under
section 10-2-124, a "municipality may not,
without the consent of the electric utility,
furnish its electric utility services to the elec-
tric consumers until the municipality has re-
imbursed the electric utility comﬁany."
Utah Code Ann. § 10-2-424. Thus, the ac-
tion forbidden by section 10-2-124 is the
"furnish|in? of) electric utility services" with-
out the utility’s consent or hefore compensa-
tion is provided.

It is undisputed that Spunish Fork fur-
nished electric service to at lejist forty-three
consumers. The next step is to determine
when Spunish Fork furnished those services.
From the record, it appears that at least
until trial, Spanish Fork furnished electric
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utility services to the specified consumers.
At no time before trial did Spanish Fork
cease to provide service to these residents.
Indeed, had Spanish Fork done so, the in-
junction, at least as to these consumers,
would have been unnecessary. Therefore,
assuming the applicability of section 78-12-
26 of the Utah Code,6 Strawberry Electric’s
claims were not time-barred because Spanish
Fork violated section 10-2-124 within the
time set forth in section 78-12-26. Thus, the
trial court did not abu. e its discretion in
enjoining Spanish Fork’s electric utility ser-
vice until it complies with section 10-2—124.

|26] The trial court's injunction, however,
would prohibit Spanish Fork from serving
consumers within the annexed area whom
Strawberry Electric had present capacity to
serve even if Spanish Fork ultimately com-
plies with section 10-2-124. This portion of
the trial court's injunction was based upon
the now discredited premise that Strawberry
Electric possessed an exclusive right vis-a-vis
municipalities in compliance with section 10-
2-121 to serve consumers within the annexed
areas. We ruled above that it does not. We
therefore reverse that part of tho trial court's
injunction preventing Spanish  Fork from
serving its residents even if it complies with
section 10-2-124.

(27] The final issue on appeal is whether
the trial court properly refused to consider
Spanish Fork" request for a declaratory
judgment as to its rights and duties if It
decided to provide electric service to all resi-
dents within the annexed areas. The trial
court dismissed Spanish Fork’s request on
the ground that “(such a judgment would
not 'terminate the uncertainty or controversy
giving rise to the proceeding.”” (Quoting
Utah Code Ann. § 78-33-6.) Spanish Fork
argues that its action is justiciable and that
Utah law concerning condemnation, specifi-
cally section 78-34-16 of the Utah Code,
precludes the dismissal of its action.

6. For the purpose of this discussion, wc need not
determine whether this section prescribe* the
applicable limitation period. It is important to
note that nn action under section 10-2-424 Is. to
u latjjc extent, founded upon article I. section 22.
City of !x>iun, 796 P.2d at 701. Thus, section
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328,29] Under the Utah Declaratory
Judgment Act,
[aLny Ferson ... Whose rights, status or
other legal relations are affected by a stat-
ute ... may have determined any question
of construction ... arising under the ...
statute ... and obtain a declaration of
rights, status or other legal relations
thereunder.
Utah Code Ann. § 78-33-2. The Act ?oes
on to state, however, "The court may refuse
to render or enter a declaratory judgment or
decree where such judgment or decree, if
rendered or entered, would not terminate the
uncertainty or controversy giving rise to the
proceeding.” 4. § 78-33-6. To sustain a
declaratory judgment action, there must ex-
ist "a justiciable controversy based upon an
accrued set of facts, an actual conflict, ad-
verse Fa_rti_es, a legally protectible interest on
the plaintiffs part, and an issue ripe for
jUdiCl&' resolution.” Barnard v. Utali. State
Bar, 857 P.2d 917, 919 (Utah 1993). The
statute gives a trial court discretion to either
grant or deny a party’s declaratory judgment
action by virtue of the statute’s use of the
word “may." Sec World Peace Movement v,
Newspaper Ap.cncy Corf), 879 P2d 253, 265
(Utah 1994) (Eusson, J., dissenting): cf. ¢ an-
yon Country Stars v. Braccy, 781 P2d 414,
420 (Utah 1989) (bolding that use of word
"may" in Utah Rule of Civil Procedure 49
indicates grant of discretion to trial court);

accord Boyle v. National Union Fire Ins.

co, 866 P.2d 595, 598 (Utah.Ct.App.1993).

In this ciise, the issue for which Spanish
Fork requested resolution was not ripe, nor
did it represent an actual conflict. In its own
words, Spanish Fork "sougiht a determination
of the value of the facilities deticated to
proviJimg] service to all consumers in the
Annexed Areas and the extent to which title
to affe *d facilities would pass.” As such,
Spanish Fork’s theoKUcal taking had no
specified date, and therefore, any valuation of
Strawberry Electric's compensable losses
would be inaccurate or outmoded. More-

78-12-26, which prescribes a limitation period
for liability created by Mantles, may not be appli-
cable to the extent liability is actually cre |ted _lF]y
the Utah Constitution Sée Webber v SUT Ltini
CIIV. 40 utah 221, 224. 120 P. 503, 504 (1911).
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STATE v. QUADA
Clie as 918 P.2d 883 (Utah App. 1996)

over, the value of Strawberry Electric’s com-
pensable losses as a result of such a taking
was never th> source of any actual conflict
among the parties. Indeed, Spanish Fork
admitted that undertaking electric service to
all consumers within the annexed areas
would not be economically feasible.

Contrary to Spanish Fork’ suggestion,
section 78-34-16 does not support its claim
for declaratory relief. In relevant part, this
statute provides:

Condemnor, whether a public or private
body, may, at any time prior to final pay-
ment of compensation and damages award-
ed the defendant by the court or jury,
thandon the proceedings and cause the
action to be dismissed without prejudice,
provided, however, that as a condition of
dismissal condemnor first compensate con-
demnee for all damages he has sustained
and also reimburse him in full for all rea-
sonable and necessary expenses actually
incurred by condemnee because of the fil-
ing of the action by condemner (sic], in-
cluding attorneys fees.

Utah Code Ann. § 78-34-10, Spanish Fork
contends that this section supports the view
that it may receive a determination of value
from a court prior to determining whether to
complete the condemnation. Spanish Fork,
however, misapprehends the reasons for the
trial court’s dismissal. The trial court did
not reject Spanish Fork's request because it
did not commit to assuming electric sendee
throughout the annexed area. Rather, the
trial court denied declaratory relief because
Spanish Fork's issue had not yet accrued;
the issue was not ripe, and no actual conflict
existed between the parties. In short, the

‘al court properly refused to issue tin advi-
sory opinion. Thus, the trial court did not
abuse its discretion in dismissing Spanish
Fork’s declaratory judgment action.7

I11. CONCLUSION

We conclude that the trial court incorrectly
authorized Spanish Fork to sene only select

7. W& note thnt our resolution of the first issui-
will requite the determination of compensation
owed to Strawberry Electric as a result of Span-
ish Fork’s assumption of utility service (o nil
residents in the annexed arcus. Spanish Fork

customers in the annexed areas and incor-
rectly calculated Strawberry Electric’s dam-
ages to include projected earnings from con-
sumers whom Spanish Fork may lawfully
serve. In addition, the trial court abused its
discretion in enjoining Spanish Fork from
serving annexed residents if it complies with
section 10-2-124. The trial court, however,
did not abuse its discretion in enjoining
Spanish Fork from serving annexed resi-
dents until it complies with section 10-2--124
ant in dismissing Spanish Fork’ second
claim for declaratory relief. We therefore
lift the stay of the permissible part of the
trial court’s injunction, reverse in part, affirm
in part, and remand for further proceedings
consistent with this opinion.

ZIMMERMAN, C.J.,, HOWE, J., and
PEULER and THORNE, Judges, concur in
RUSSON?s, J,, opinion.

STEWART, Associate C.J., and
DURHAM, J., having disqualified
themselves, do not participate herein;
PEULER and THORNE,' District Judges,
sat.

o] ImNi'weotisul\%

STATE of Utah, Plaintiff and Appellee,
V.
James QUADA, Defendant and Appellant.

No. 95007&-CA.
Court of Appeals of Utah.

May 31, 1996.

Defendant was convicted in the Fourth
District Court, Utah County, Ray M. Har-
ding, J., of two counts of aggravated assault,
and he appealed. The Court of Appeals,

must piovidc service to all of its residents, nnd
Strawberry Electric must be compensated ac-
cordingly, However, the trial court's dismissal
of Spanish Fork's declaration request w-os still
proper since ii lacked the benefit of this ruling,
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Fairbanks North Star Borough 0ffice of the Hlayor
809 Pioneer Road PO. Box 71265 Fairbanks, Alaska 99707-1267 907/459-1300
Fax 907/459-1102
Email mayor@co.fairbanks.ak.us
May 5,1999

Representative Andrew Halcro

Co*Chair, Community & Regional Affairs Committee
Alaska State Legislature

Juneau, A K 99801

Dear Representative Halcro,

The Fairbanks North Star Borough has coneems with HB 178, which relates to waste
collection and disposal. The hill requires tocal government to regulate the waste industry,
We do not currently possess the expertise necessary to regulate a utility. Should HB 178
pass, we would be required to gain that expiertise, but I question whether local
government is the proper place for such regi|l;atory authority. Given the current number
ofmergers and acquisitions currently pendi:rjgbefore tirrAP U C that involve one waste
disposal company, ftdoes not seem tobe the appropriate time to decentralize regulatory
authority. tseems that ifanything, a comp:nehensive statewide regulatory authority

would be more appropriate.

We also have concerns that HB178 isnot clcar about the impacts the legislation would
have on our hauling contracts for our transfer sites. We are not aware ofany current
problems that exist that this legislation addresses. Please excuse me for being anecdotal,

but ifit isnot broken, why fix it

| appreciate you taking the time to hear our concerns. The Fairbanks North Star Borough
cannot supportHB 178 at this time. Ifyou nied further information, please do not
hesitate to contact me.

Sincerely,

Hank Hove
Borough Mayer

Cc: Interior Delegation
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