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March 11,1999

TO: Alaska State Legislators

FROM: Brian Judy, NRA-ILA Alaska State Liaison

RJE: Support for Senate Bill 77 and House Bill 103

On behalf of the more than 18,000 N R A  members who live in Alaska, I urge strong 
support for both Senate Bill 77 and House Bill 103. Passage of this legislation is of paramount 
importance to the National Rifle Association and its members.

These bills would prevent cities and other municipalities in Alaska from filing frivolous 
liability lawsuits against the firearms industry and would, in effect, assert that the lawful 
marketing of firearms to the public is not an unreasonably dangerous or socially unacceptable 

activity.

This legislation is necessary because officials in many cities across the United States arc 
now trying to achieve through the courts what anti-gun activists have been unsuccessful in 
achieving through the legislative process: firearms prohibition. The basis for these cases has 
been the suggestion that traditional product liability law can be extended to include the notion 
that firearms arc defective in design because they can potentially be misused by criminals or 
others. These cases have taken the concepts of individual responsibility and personal 
accountability and turned them on their heads.

If these lawsuits against manufacturers, dealers, and trade associations go forward, they 
will have a chilling effect on the availability of firearms. At the very least, the cost of firearms to 
law-abiding individuals will increase dramatically. Thus, the right of law-abiding citizens to 
keep and bear arms would be infringed. Make no mistakc-the point of these lawsuits is to 
bankrupt the firearms industry and put the manufacturers and dealers of these legal products out 

of business.

The passage of these bills would put Alaska on record ugainst these frivolous lawsuits 
and could conceivably encourage the relocation of firearms manufacturers to the stale of Alaska, 

bringing new business to the state and creating jobs.

Please support Senate Bill 77 and House Bill 103.
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T a r g e t i n g  G u n  M a k e r s  W i t h  a  C i g a r e t t e  S t r a t e g y

ra v i n g  lasted victory in the tobacco wars, cities are suing to recover the costs o f  violent c r i m e

oy Roberto Suro
h * i  ‘ 'U .'fttn i/r

I n a sudden wave of litigation that could 
rival the recent legal assault on the 
tobacco industry, city governments 
across the country arc preparing liw 
suits seeking to hold handgun mami 

(assurers responsible for the multibilliondollar 
costs ol violent crimes.

New Orleans and 
Chicago led the way with 
suits filed last tall.
Boston. San Francisco.
Bridgeport. Conn . and Miami-Dadc have 
announced they are putting together legal 
teams to develop complaints And Philadelphia 
Mayor Edward G, Rendell has proposed a 
simultaneous filing by as many as 100 dues on 
the same day sometime next year.

"This is just the beginning," Chicago Mayor 
Richard M. Daley said Last month alter hosung 
officials from 15 dues and the L'.S Conference 
ol Mayors to discuss litigation plans 

Inspired by the success of anti tobacco law­
suits. elected officials and gun control advo­
cates see a chance to hit handgun manufactur­
ers with so many suits m so many places that | 
the industry will be forced not only to pay 
huge dollar settlements but to accept tough 
new regulations on the sale of their products.

"The tobacco suits prompted some new 
strateg.c thinking." says Knsten Rand, dirrctor 
ol federal policy at the Violence Policy Center, 
a Washington. I) C based research and advo­
cacy group. "Both tobacco and gun manufac­
turing have Largely escaped regulation in the 

si and now the jusoce system has emerged 
the best way to ensure that they are held 

.countable for their products *
Gun manufacturers, like cigarette makers, 

have successfully defended themselves 
against numerous lawsuits brought by individ­
uals. But gun control advocates hope to end 
tl Jt streak by bringing the public sector's vast 
resource* and powerful new legal arguments 
into the battle

J
THAT STRATEGY HAS WORKED AT LEAST
to a degree, with tobacco So far. cigarette man­
ufacturers have agreed to payments of $.’46 bil­
lon to settle lawsuits brought by state govern­
ments and base acceptrd restrictions on adver­
tising and the sponsorship ol sporting events 
Die settlements are narrower than an unsuc­
cessful deal proposed last year, but gin control 
advocates and ctty officials still see great 
potential in pursuing similar litigation against 
gun manufacturers And many believe they 
have an easier target 

"The gun manufacturers are not nearly as 
big. as nch. or as unified as thr tobacco people, 
and so they may well buckle when they have to 
fight lawsuits in every major city in Amrnca 
simultaneously." says a lop aid' to a big-city 
mayor who asked not to be named 

Acknowledging their vulnerability to big- 
time legal warfare fought on many fronu. gun 
company execuuvrt (use esprrstrd concern 
that they might simply be driven out of busi­
ness by the costs of fighting thr suits 

"the survival of a domestic gun manulastur- 
iog industry Is at stake." says Bob Ricker, 
director of government affairs at the American 
Shooting Sports Council, a trade association 
and lobbying organcuoon lor gun maautertur 
err which t» a defendant in the New Orleans 
X
.hr litigation campaign against thr gun 

.udustry It still In its opening phase and no 
central leadership or common strategy hat 
emerged on either tldt The National Rifle
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Association, for example, is not playing at 
prominent a role as it hat on other occasions 
when the gun industry felt under assault, and 
the industry itself is fragmented among big 
uiternanonal firms such as Beretta and Gluck 
that have luge military and law enforcement 
contracts and a great many downscale tninu- 
failurers of Saturday night specials

Meanwhile, gun control advocacy group* 
arr divided over legal tactics and have not 
played a dominant role For example, the 
Center to Prevent Handgun Violence, an influ­
ential Washington. D C.-based organization, 
advised New Orleans on developing a com­
plaint that reties on product liability law. while 
thr Violence Policy Center that is recom­
mending the approach behind the Chicago 
suit has spent a decade fighting lawsuits 
against gun manufacturers and hat developed 
a theory that seeks to declare gun manufac­
turers and distributors a public nuitance In 
the meanume. attorneys such ax Wendell H 
Gauthier who were prominent in the tobacco 
litigation are helping guide some of <>•<■ mn 
suits.

For the moment there is no drive tn agree on 
a unified strategy "Every city it going to have 
to tailor a legal theory to its local circum­
stances and its state laws," says Tom Cochran, 
executive director of the U.S. Conference of 
Mayors, whkh has a lung record ol promoting 
gun control measures and is acting as a clear­
inghouse of Information for duet that are 
undertaking lawsuits

Indeed, some attorneys Involved in the law­
suits see an advantage in starting out with a 
variety ol approaches, because if many differ­
ent assaults arr launched, there It a better 
chance that a few al Iran will make it through 
the uncharted legal territory ahead.

Anti gun advocates alto hope to get an 
unprrtrdrnird glimpse into thr inner work 
ings of the gun industry by ttnuking out 
whisUeblosrrrs and forcing them through liti­
gation. I is tui n over corporate documents

"W e  . ir e  g o in g  to get in to  a phase o f d is c o v ­

ery. fust a» w ith  to b a cco , th a t w il l  o p e n  the  g u n  

in d u s t ry  to  a k in d  o f  s c m t w y  l l i . i l  it  h.i>  n e v e r  

e x p e r ie n c e d ."  sjys D a v id  K a ir v v .  a p r o le s v r  o f  

la w  at T e m p le  I'mvrruty. w h o  h e lp e d  C h ic a g o  

d e v e lo p  m  la w s u it  a n d  i s  n o w  w o r k in g  w ith

n ig h t  s p e c ia l*  e x p lo it  t h e  g u n s ' e x t e n s iv e  u s e  

b y  c r i m i n a l s  o r  t h a t  i n d u s t r y  m a r k e t in g  

s t r a t e g ie s  a r e  b a s e d  o n  la rg e  n u m b e r s  o l  i l le ­

g a l .  o r  a t  le a s t  q u e s t io n a b le ,  s a le s  E v e n  i f  

o n ly  o n e  p r o c e e d in g  g e n e r a t e s  d a m a g in g

Individual gun 

manufacturers and industry 

groups insist they should 

not he made to answer for 

the acts of criminals.

r r v r la t io n s .  t h e  e n t i r e  e f fo r t  w i l l  b e n e f it ,  th e  

la w y  e r s  s a id .

S e v e r a l  d i f f e r e n t  b a t t le  p la n s  a lr e a d y  a r e  

d e v e lo p in g  T h e  C h ic a g o  la w s u it  a f g u e s .  in  

e f fe c t , th a t h a n d g u n  m a n u fa c tu re r s  h a v e  k n o w ­

in g ly  p r o f i le d  f ro m  c r im e  a n d  (e a r  o f  c r im e ,  

w h ile  th e  N ew  O r le a n s  su it  c o n te n d s  m o re  n a r ­

ro w ly  th a t th e  in d u s t ry  h a s  v io la te d  s la te  g u n  
sa fe ty  ta w s  b y  (a il in g  to  in s ta ll d e v ic e s , sue It  a s  

h ig h  te ch  g u n  lo c k s ,  th a t w o u ld  p re v e n t  a c c i ­

d e n ta l sh o u u n g s . e s p e c ia lly  b y  c h ild r e n  

R e g a rd le s s  o l  th e  a lle g a t io n , t h e  g o a l is  to  

m a k e  h a n d g u n  m a n u f a c t u r e r *  c o l l e c t i v e l y  

l ia b le  (o r  th e  m u n ic ip a l c o s t s  o l  h a n d g u n  v io ­

le n c e  e x p e n s e *  t h a t  c a n  r a n g e  f r o m  la w  

e n fo rc e m e n t  s a la r .e s  to  th e  p u rc h a s e  o l e m e r ­

g e n cy  m e d ic a l e q u ip m e n t  

In d iv id u a l g u n  m a n u fa c tu re r *  a n d  in d u s t r y  

g r o u p s  i n s i s t  t h e y  s h o u ld  n o t b e  m a d e  to  

a n s w e r  fo r  th e  a c ts  o f  c r im in a l*  " T h e  id e a  th a t 

g u n *  in a n d  o l th e m s e lv e s  a r c  re s p o n s ib le  fo r 

c r im e  is  r id ic u lo u s .*  u y v  R ic k e r , o f  th e  sh o o t­

in g  s p o r ts  c o u n c il

J
THE KEY DEVELOPMENT. FIRST IN THE 
tobacco liugauon and now in die gun lawsuit*, 
is a change in the nature of the plaintiff—the 
party that brings the legal action 

"When one person has sued, whether it's on 
tobacco or guns, the industries have scored 
points by attacking that per . on and claiming 
the harm was all their fault." says Dennis 
llenigan. director of the legal action project at 
the Center to Prevent Handgun Violence.

For example, judges and iufie* routinely 
have cou*.."'vt x* sitvkm frrth chose to 
light up and so lobai. . . n z.nrv - '* 
be held liable for the Ii. alth coi.scquec. e> o l 

that choice Similarly, gun manufacturers have 
successfully argued that it was not their fault 
when someone chose to commit a crime and 
fired a gun al someone else illegally 

"The *ute*' lawsuits to recover health care 
cotta from tobacco conipiniet showed that a 
public plaintiff can uvrnomc these obstacles 
and locus attention on the broad coin to soo 
ety." llenigan say*

Stitt, the analogy to tobacco is by no mean* 
perfect

In ic.ha.co case*, plaintiff* could argue that 
even when cigarette* were used property, a* 
the manufacturer* had intended, a defect—die 
carcinogenic effect of smoke, for example— 
inflicted harm on the smoker and die manufac- 
turer should be held liable foe ii Moreover, the

t o b a c c o  s u it s  a ls o  a rg u e d  th a t  itt.intif.se 

m is le d  s m o k e r s  N id i  a b o u t  th o se  d a n g e r . 

a N iu t  th e  a d d ic U v r  p o w e rs  o l  n ic o tin e  w i  

(o r d ie t e d  d ie  h a r m  a n d  d im in is h e d  t lo  - 

S u m e r ’s  a b d ilv  to  a v o id  it .

w h e n  th e y  f ir e  b u l le t *

" N o  o n e  h a s  b e e n  m im e d  w h e n  u s in g  J  s.* 

p ro p e rty ."  s a v s  R ic k e r ,  e x p r e s s in g  d ie  i n d u - '  

v ie w  d ia l  it  c a n n o t  b e  h e ld  l ia b le  fo r  i t i |u r - >  

th a t re s u lt  fro m  e n r n e s  o r  a c c id e n ts  

S o  fa r . tw o  le g a l  l l i r o n r *  h a v e  b e e n  dev 

o p ed  to  t r y  to  g e t a ro u n d  t h e s e  ro a d b lo c k s  v  
o t h e r s  a re  u n d e r  c o n s id e ra t io n  

J
T I I F .  N E W  ORLEANS S l ' l T  A R G L 'E S  T H  4 "  

u n d e r la iu is ia n a *  u n u s u a lly  s t r ic t  p ro d u ct l u ' 

tty  la w . g u n s  a r e  " u n r e a s o n a b ly  d a n g e r . ' . • '  

b e c a u se  m a n u fa c tu re rs  h a t e  la d e d  to  ta k e  *t< * 

th a t w o u ld  p re v e n t  th e  g u n s ' u s e  b y  c h i ld ;  

a n d  o th e r  u n a u th o n z e d  u s e r s .  F o r  e xam p le  

s u it  a l le g e s  th a t m a n u fa c t u r e r s  h a v e  ta ile d  

in c lu d e  a d e q u a te  w a r n in g s  o f  t h e  r i s k ' f b  

m in o rs  c o u ld  g a in  a c c e s s  to  w e a p o n s  o r  i n s t r . . 

t io n s  o n  how  to s to re  a  g u n  to  a v o id  th a t r i s k  

T h e  su it  a l»o  c la im s  th a t  a n u m b e r  o f d r v i* *  • 

h a v e  b e e n  a v a ila b le  fo r  m o re  th a n  2 0  y e a rs  

w o u ld  p re s  ent a n  u n a u th o r iz e d  p e rso n  fro m  

in g  t h r  w e a p o n s . T h e s e  in c lu d e  s im p le  c o m : 

n a t io n  lo c k s  b u ilt  in to  t h r  h a n d g u n  a n d  m e  

te c h n o lo g ic a l ly  c o m p le x  " p e r s o n a l iz e d "  IT- • 
Ih a t  w ilt  o n ly  f i le  w h e n  ih e  s h o o te r  i s  w r a n n c  ■ 

r in g  eq u ip p e d  w ith  a n  e n c o d e d  c h ip  

" T h e  t a x p a y e r s  o l  m y  c ity  s h o u ld  n o t b e . '  

t h r  c o n t in u in g  In c r e a s e  in  h o sp ita l  c o s t *  a 

p o lic e  c o s t s  a n d  a m b u la n c e  c o d s  a s s o c ia t e . 

w ith  t h is  spate  o f  v io le n c e ."  say  s  N e w  O r l e .  • 

M a y o r  M a rc  M . M o r ta l 

T h e  N ew  O r le a n s  s u it  n a m e s  15 m ayor ho; 

g u n  m a n u fa c tu re r s , th re e  in d u s t r y  tra d e  a —  • 

c ia t io n s  and  se v e ra l lo c a l g u n  d e a le r s  a s  d e l .  

d a m *  W ith o u t s p e c ify in g  a n  a m o u n t , th e  • .  

s e e k s  d a m a g e *  t o  c u v r r  t h e  c u v  « c o s t *  • 

‘ p o lic e  p ro te c t io n , e m e r g e n c y  s e r v ic e s .  the 

ic a l c a re . fa c il it ie s  a n d  s e r v ic e s  a s  w e ll a s  • 

t a x  re v e n u e s  d u e  to  d e fe n d a n ts ' p ro d u c t*  w r 

a c t io n s *

In  r e s p o n s e ,  t h e  g u n  m a n u f a c t u r e r *  »  

a rg u e  th a t "th e  s in g le  m o st  im p o rta n t  g u n  .a .  

fy  d e v ic e  i s  the  b r a in  o f  th e  o w n e r , an d  d  '•? ■ 
o w n e r  d o e s  not u s e  t h e  g u n  re s p o n s ib ly  th » -  

th e re  i s  no  d e v ic e  th a t  c a n  m a k e  it ab so lu te  

sa fe ."  R ic k e r  s a y *

T h e  C h ic a g o  la w s u i t ,  b y  c o n t r a s t ,  a r g u * -  

that g u n  m a n u fa c tu re r s  h a v e  b e c o m e  a  "p ub  , 

n u is a n c e *  b y  u s in g  m a rk e t in g  and  d is t r ib u te  - 

m e t h o d s  d e s ig n e d  to  c i r c u m v e n t  th e  c it y  

h ig h ly  r e s t n c U v r  g u n  la w *  w h ic h  fo tb id  h a / : 

g u n  v a le s  T h e  g u n  m a k e r *  ‘ k n o w in g ly  o v e r  

s u p p ly *  g u n  s h o p *  j u t !  o u t s id e  Ih e  c i t y  « 

",.',d.."*s » i l h  Ih e  in t e n t io n  t h a t  m an v  

l i  <e .  e .-p o n s w i l l  b e  so ld  to  c i t y  re s id e n t *  

a c c o rd in g  to  the  s u i t  

T h e  s u it  s e e k *  $ 4 3 3  m i l l io n  in  c i t y  C o * -  

re la te d  lo  g u n  v io le m  e o v e r  th e  p ast five  ye a- 

an d  n a m e *  15 g u n  s to r e s  a n d  7 2  m a n u fa ctu re  *• 

a *  d e fe n d a n ts  

"H a n d g u n  m a n u fa c tu re r *  k n o w in g ly  p a r t ; ,  -i 

p a le  in  a n  i l le g a l m a rk e t  th a t  s u p p iit  > c n / n -  

n a ls , a n d  th e n  th e y  t u r n  a ro u n d  an d  fe e d  - ft 

th e  ie a r  o l c r im e  by  c o n v in c in g  p e o p le  th e y  c a /  

p ro te c t  ih c m v f v e *  b y  b u y in g  th e s e  p c o s lu c t t " 

K i i r y *  u y t  " T h e y  p r o f it  f r o m  c r im e  a n d  v  

th e y  sh o u ld  pay th e  p u b lic  c o s t s  o f  c r im e  *

R ic k e r  re s p v n d t  " H o w  c a n  a  c t ty  c la im  th a ' 

g u n s  c a u s e  c n m e  w h e n  it  g iv e s  g u n s  o u t  t 

p o lice  o f f ic e r *  in  o r d e r  to  s lo p  m m e '  It  i s  n 

th e  g u n s  U u i  a re  a l  b u l l  w h e n  a c r im in a l  c o r  

m it t  a c ru n e  ’  ■

' LITIGATION

T h e r e  i *  n o  c l i i ' i i u c a l  a d d ic t io n  w t o ­

o th e r  c i l l r *  c o m e s  to  g u n s  .A nd  t h e re  i s  n o  w v r d  th e *

T h r  a t t o r n e y * .  fo r  e x a m p le ,  h o p e  lo  f in d  *  d a n g e ro u s  A r id  u n i r i *  h a v e  r r p r a t r d K  r r » »  

e v id e n c e  t h a t  m a n u f a c t u r e r s  o f  S a t u r d a y  **d c la im s  th a t  g u n «  . i r e  s n m e h n *  d e fe c t
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B r o o k l y n  verdict c o u l d  

" o p e n  floodgates"

February 12, 1999
Web posted al: 9:56 a.m. EST (1456 GMT)

(CNN) -- Controversy has swirled 
around gun control in the United 

States for decades, but 
manufacturers have managed to
fend off critics -- and plaintiffs - by claiming that they are not at tault 
when handgu. s are used to commit crimes.

Recent developments, however, pose a challenge not only to the way 
the gun industry does its business, but perhaps to its livelihood as well.

£ Related Video
CNN's Jeff Flock 

reports on America's 
fascination with guns

i

Windows Media ZSiS SCK

C N N ’s Peg Tyre 
reports on 

Philadelphia and gun 
control

Windows Media 2M  5£H

In a case bound to rock America's gun 
industry, a federal jury in Brooklyn. New 
Y'ork. found 15 of the nation's largest 
handgun makers negligent in their marketing 
and distributing practices.

In the past, gun companies have defeated 
lawsuits charging that they made defective 
guns or objects that were inherently 
dangerous, but the Brooklyn suit was the first 
to take a broader perspective and charge them 
with negligent marketing.

The cities of New Orleans. Chicago, Atlanta. 
Bridgeport and Miami-Dade have also sued 
gun manufacturers and industry groups, and a 

number of other cities - Los Angeles. Boston. Philadelphia. St. Louis 
n n r t  S a n  F r n n r i s r n  n m n n w  r h e m  • •  a r i *  r v r w t r d  i n  I n l l m v
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Philadelphia Mayor F.dward (i Kcndcll has proposed that as main as 

100 suits he filed on the same day to overwhelm the industry. And 
Chicago Mayor Richard M. Oalev warned in December that "this is just 

the beginning."

T h e  B r o o k l y n  c a s e

The Brooklyn suit was viewed as a test case 
for anti-gun suits brought by cities. Some 
predict that ihe verdict in the case could set 
off a free-for-all in which the industry might 
be forced to pay large sums for damages to 
cities around the country. It could also lead to 
restrictions on marketing and production as 

well.

"I thank God. we absolutely won," said lead 
plaintiff Freddie Hamilton, whose son. Njuzi. 

was slain in 1993. She predicted the verdict 
would bring a "new phase" of litigation 
against the firearms industry.

Families of six homicide victims and the 
severely wounded man brought the civil 

lawsuit against 25 gun manufacturers, 
seeking millions of dollars in compensation.
In the one case where the shooting victim 
survived, the jury assessed the gun 
manufacturers S4 million in damages. But the 
victim. Steven Fox. and his mother will get 
only a portion of that - a sum in excess of 

S500.000.

No damages were awarded to families of the 
dead, an issue that one juror said divided the 
panel in its six days of deliberations.

The February 11 verdict cleared 10 of the 25 
manufacturers named in the suit of 
negligence. "We have seen some things they 
did that helped take guns off the s’rcct... and 
stuff like that, that a lot of others didn’t do." 
juror Charles Beatty said.

A  lawyer representing six of the companies 
said all efforts will be made to have the 
verdict overturned.
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"oversupply" gun-friendly markets, mainly m  the South, aware that the 

excess guns How into criminal hands via illegal markets in New York 
and other stales with stricter anti-gun laws.

Gun industry attorney James D o it  said it was unlair to "hold the 
manufacturers of a lawful, legitimately sold product responsible for acts 
of outlaws w ho are totally outside their control.... The case is simply 
wrong."
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Two lawsuits allege that gun 
manufacturers arc evading stric t gun 
laws by oversupplying som e markets.

industry.

T h e  industry vs. cities

Since efforts to toughen law s at the 
stale and national level have been 
frustrated by powerful industry 
lobbyists, the new approach is to 
achieve in court what has failed in 
boardrooms.

Unlike individuals, cities have the 
resources to hire high-powered 

lavvvcrs and go toe ’o-toe with the

Violent crimes involving handguns cost millions of dollars in police, 
ambulance and hospital expenses. Chicago is asking for $433 million in 

its suit for costs incurred onlv since 1994.

The tactic worked against the tobacco industry, which has far deeper 
pockets than the gun industry. The prospect of another big payday. T o m  
Cochran of the Conference of Mayors told the New York Times, has 
lawyers "seeing green."

"This area of law is where tobacco was 10 years ago: it's ripe." says 
Temple Law School professor David Kairvs. who is helping 
Philadelphia plot its strategy. "Their marketing is their weakness. There 
are some promotions out there that bring Joe Camel to mind."

A study by a New York corporate 
consulting firm found that gun 
manufacturers oversupply states 
like Florida where laws arc weak, 
knowing the overflow will wind up 
in the black market.

It also found that manufacturers 
"substantially and 
disproportionately" increased
production of guns like the 9 mn. In ,he la,es, "av?of laws|J|,s',h0 ,ocu*111 e  on gun manufacturer* rather than gun
semi-automatic pistols favored by store*, 
criminals.



New Orleans claims that the industry has violated state gun safety laws 

by failing to install high-tech gun locks and other devices that would 

prevent unauthorized users from firing them.

Chicago is suing the industry for contributing to a "public nuisance" by 

oversupplying surrounding suburban stores with guns, knowing that the 
surplus will find its way into the city where laws are tight.
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O n  T o b a c c o  I n d u s t r y

B u t  Contrasts Are B ig , T o o ;  
N o  Leak ed  M emos Yet, 
N or  S am e Sum s at Stake

‘CigarettesCan O n ly  K i l l  Y o u '

By Paul M. Barrett
Staff Reporter of Tut Wall Stheet Jiiuhnal

Tobacco lawsuits indisputably spawned 
the new wave of suits against the gun 
industry. In the escalating public debate 
over mass-injury litigation, the two tend to 
be equated, as if gun makers will inevita­
bly tread the same path.

Not so fast.
Depicting themselves as children of the 

tobacco crusade, a determined group of 
antigun lawyers has mounted a serious 
threat to the way the gun Industry does 
business that would have been unimagin­
able only two years ago. But at least some 
veterans of the tobacco fight aren't yet con­
vinced the analogy holds up. David 
Kessler, the former chief of the U.S. Food 
and Drug Administration who played a 
critical role in pressuring tobacco compa­
nies to the bargaining table, says he still 
doesn't "see the comparison” between 
cigarette and gun makers.
On the Sidelines

Attorney Richard Scruggs helped lead 
the courtroom offensive on tobacco. But he 
has turned down invitations to get involved 
in the gun suits. Likewise. Prof. Laurence 
Tribe of Harvard Law Schoci. who helped 
shape strategy against jgarette makers, 
rejected feelers made c n behalf of gun 
foes.

The legal theory bohim. 'he gun suits— 
that governments should b<. reimbursed 
for public costs related to gun violence- 
was adapted from the tobacco suits 
brought by state attorneys general. But. as 
suggested by the reticence of Messrs. 
Kessler, Scruggs and Tribe. Ihe legal fight 
over guns so far lacks elements that were 
critical to achieving the states’ landmark 
settlement with the tobacco industry.

Guns, while controversial, can be used 
for self-protection, target shooting and law 
enforcement, and thus can’t be demonized 
to the degree tobacco was. says Mr. 
Scruggs, who keeps a handgun at home. 
"Cigarettes can only kill you." he says.

Internal memos and whistleblowers re­
vealing corporate deceit badly weakened 
tobacco defenses, notes Dr. Kessler, now 
dean of Yale Medical School. They haven't 
surfaced - at least not yet - in the gun 
story. Conditioned by real-life headlines 
and Hollywood legal thrillers, potential 
jurors, judges and politicians now expect 
this kind of "smoking gun” evidence be­
fore taking mass-injury suits seriously, 
says Harvard’s Prof. Tribe.

But while cigarette makers for decades 
disputed the fundamental deadliness of 
smoking, firearm companies don't hide the 
fact that guns are designed to kill.

In private, some lawyers suing the 
firearm industry concede that, as one puts 
it. "Guns are more complicated than ciga­
rettes." The mere names of some of the 
companies being sued-Colt's Manufactur­
ing Co. and Smith & Wesson Corp.. for 
example - bring to mind for many people 
images of frontier individualism or honor­
able law enforcement.

In another important respect, gun suits 
can't imitate their predecessors: The dol­
lars aren't there. With annual U.S. sales of 
$45 billion, cigarette manufacturers had 
the wherewithal to settle with the states for 
a total of $246 billion over 25 years. Annual 
gun manufacturer sales total $1.4 billion. 
Shallow Pockets

Mr. Scruggs says he isn't convinced 
"that there’s so much money at the end of 
the day" for a potential settlement. With 
an estimated 230 million guns already in 
circulation in the U.S., the Pascagoula. 
Miss., attorney questions whether lawsuits 
are the best way to curb violence. And he 
also acknowledges that unprecedented 
fees from the cigarette wars have dulled 
some lawyers' pecuniary appetites. His 
own small firm stands to take home hun­
dreds of millions for its tobacco work.

Fatigue is another issue for some top 
tobacco antagonists. "We need to recharge 
our batteries.” Mr. Scruggs says.

But a consortium of plain .ffs’ firms 
that tried unsuccessfully to mount a na­
tional class-action suit on behalf of 
smokers-and therefore might be hungrier 
than Mr. Scruggs-has turned its attention 
lo guns. Headed by New Orleans attorney 
Wendell Gauthier, the group has already 
signed up that city as a client and is 
negotiating with several other municipali­
ties about representing them.

Mr. Gauthier, who despite missing out 
on the big tobacco settlements has won 
many millions for plaintiffs over the years, 
warns that it is far too early to write off gun 
lawsuits. The tobacco suits at first were 
ridiculed as fanciful, he notes. "We're 
going to see whistleblowers coming out of 
the woodwork on guns," he predicts. And 
he sees last month's partial victory In 
federal court in Brooklyn, N.Y., by a group 
of individual shooting victims who sued 
gun companies os a promising sign for the 
municipal litigation.

Although his group would tike 30% of 
any Jury award to New Orleans, or 20% of a 
settlement. Mr. Gauthier says he isn't In 
the gun fight primarily for the money. He 
maintains that If enough municipalities 
sue the gun industry simultaneously, com­
panies will be forced to agree to long-re- 
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sisted regulation of how they make and 
market firearms.

The cities' claims bear some similari­
ties to those against the tobacco industry. 
New Orleans and other cities allege that 
gun companies failed to make "safer" 
guns that can be fired only by authorized 
users, much as states claimed the tobacco 
industry blocked development of a safer 
cigarette. Another allegation against the 
gun companies is that they target markets 
with lax gun laws, causing weapons to flow 
to criminals; tobacco companies were ac­
cused of targeting minors, who legally 
can't buy cigarettes. (The gun industry 
strongly denies both allegations.)
‘A Gut Sense’

But legal theory, says Prof. Tribe, does­
n't tell the whole story. When trailblazing 
tobacco suits drafted on behalf of attorneys 
general in Mississippi. Florida and Texas 
ran into political opposition in the mid- 
1990s, "it was the intangibles, a gut sense 
of the participants," that ultimately 
pushed the cases forward, says the profes­
sor, who advised government and private 
attorneys in the three states. The gut sense 
was that a growing body of leaked internal 
corporate documents indicating tobacco 
industry dishonesty about the dangers of 
smoking, as well as marketing allegedly 
aimed at hooking teenagers, had made the 
once-invincible cigarette business vulnera­
ble.

Antitobacco lawyers’ instincts in the 
mid-1990s were critically reinforced by Dr. 
Kessler, who relied on the same sort of doc­
uments to publicly brand smoking a "pedi­
atric disease." turning the debate into one 
about protecting children. In 1995. he pro­
posed for the first time that the FDA regu­
late nicotine as a drug. The pincer-likc 
threat of state lawsuits and federal regula­
tion was critical in motivating tobacco 
chieftains to seek a deal.

Dr. Kessler doesn’t see the same real 
against the gun companies., at least not 
yet. Those companies haven't obfuscated 
the lethality of what they make, he points 
out, and a gun whistleblower comparable 
to Jeffrey Wlgand hasn’t yet emerged to 
put a human face on the revelation of al­
leged duplicity.

Mr. Wigand, former research chief for 
the Brown & Williamson Tobacco Corp. 
unit of British American Tobacco PLC. tes­
tified in a 1995 deposition that the chair­
man of his former employer had lied under 
oath to Congress about his views on nico­
tine addiction. This revelation and others 
"eroded the industry defense that people 
choose freely to smoke," Dr. Kessler says.

P u b l i c  O p i n i o n  o n  G u n s

Gun Makers’ Liability
Companies that make ouns should be held 
financially liable if judges or juries find that 
their products were used to commit a crime.

Support for Lawsuits
00 you support or oppose governments 
suing gun manufacturers lor the cost _
01 violent crime?
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The only potential gun-industry turn­
coat to surface so far hasn’t had any dis­
cernible impact. Robert Hass, a fonner se­
nior vice president for marketing at Smith 
& Wesson, a unit of Britain’s Tomkins 
PLC, said in a deposition in the Brooklyn 
lawsuit that gun companies could do more 
to police distribution of their wares. But be­
cause of his reluctance to speak publicly, 
combined with health problems, the Con­
necticut re t iree d idn 't appear at trial to 
elaborate. Lawyers familiar with the situa­
tion say he isn't eager to do so in other 
cases.

A defector of a different sort also helped 
push tobacco Interests to seek a truce. Ben­
nett LeBow, a New York financier who con­
trols Liggett Group Inc., the weakest of the 
industry's five largest players, agreed in 
199G to cut his losses and settle four state 
suits at a time when other tobacco firms 
were vowing never to surrender. A year 
later, he again broke with rivals to declare 
nicotine addictive and admit that cigarette 
makers target minors.

More fractious and diverse than the to­
bacco business, the gun industry could con­
ceivably produce a renegade who would ef­
fectively Turn state's evidence. But so far, 
that hasn’t happened. The recent ousting 
of a firearms trade group executive who 
opened back-channel communication with 
antigun lawyers has been seen as a sign 
that industry hard-liners aligned with the 
National Rifle Association are trying to 
take control of the litigation.
‘Pressure Will Build’

Some veterans of the tobacco wars nev­
ertheless see the same sort of process be­
ginning again with guns. Richard Day- 
nard, a law professor at Northeastern Uni­
versity in Boston who for 15 years has ad­
vocated tobacco suits, is leading the first 
academic conference to foster gun suits, 
scheduled for May. He has changed the ti- 
t'e of his strategic-lltigallon course to; 
"Controlling Tobacco. G ins & Other Polit­
ically Protected Hazards."

"Political pressure will build for may­
ors to bring these cases against gun com­
panies. just as it did for the attorneys gen­
eral with cigarettes.” Prof. Daynard says.
If ihe number of cases grows, "the possi­
bility of even a few breaking through” be­
comes a serious threat. "The connection 
between cigarettes and guns," he contin­
ues, "is that both used political influence to 
escape safety regulation, and eventually 
people got tired of that and turned to the 
courts" to rein them In.

Popular opinion of makers oi cigarettes 
and guns is hard to discern. Hostility to­
ward smoking Increased distinctly In the 
1980s and 1990s, as measured by national 
polls and Imposition of workplace and 
restaurant smoking bans. But even as the 
tobacco suits mounted, large majorities of 
poll respondents said they opposed pinning 
liability on the companies, as opposed to 
smokers.

R e lu c tan t W itness Similarly, popular support for modest 
forms of gun control, such as requiring per­
mits and buyer background checks, has re­
mained steady and strong, but most poll re­
spondents express opposition to govern­
ment suits against gunmakers. A survey 
released in January of 1,008 adults by Peci- 
sionQuest, a jury-consulting firm in Los 
Angeles that has done work for the gun in­
dustry, found that 66% opposed such suits 
and only 19% supported them, with 15% un­
sure.

Prof. Daynard maintains that, in con­
trast to answering abstract poll questions, 
the experience of seeing first-hand the evi­
dence of alleged corporate deceit has in­
spired juries in a handful of smokers' suits 
to hold manufacturers liable— and that the 
possibility of this recurring in a state suit 
drove cigarette makers to settle. If similar

evidence emerges about the gun industry, 
he adds, it would face the same threat.

Phil Anthony, DecisionQuest's chief 
executive, sees a distinction, though. A 
majority of focus-group participants inter­
viewed by his company tend to associate 
the Second Amendment right "to keep and 
bear arms" with otherconstitutionally pro­
tected freedoms. The Second Amendment 
doesn't ban suits against gun makers, but it 
has deep meaning for many Americans, 
especially in the South and West, Mr, An­
thony says. Millions of law-abiding people 
still hunt. There is no tobacco equivalent to 
the politically potent NRA, with its three 
million dues-paying members.

In contrast, says Mr. Anthony, as legal 
attacks on tobacco mounted in the mid- 
1990s, few people in focus groups or on ac­
tual juries spoke up for smokers' rights. 
Many smokers want to quit.
Mixed Messages 

The jury in the Brooklyn case reflected 
the assessments of both Messrs. Anthony 
and Daynard. Interviews with five of the 11 
jurors revealed that most members of the 
panel saw themselves as sympathetic to 
manufacturers. But a persistent minority 
persuaded the majority to interpret certain 
manufacturer contracts with wholesalers 
as evidence of "negligent distribution" by 
15 of the 25 defendants. Three defendants 
vere ordered to pay a total of $520,000 in 
damages.

What concerned some jurors about the 
contracts was that some manufacturers 
had failed to ban wholesalers from selling 
handguns to dealers who operate at gun 
shows or who don't have stores-two 
sources of Illegal gun trafficking, accord­
ing to law-enforcement officials.
This evidence may lack the drama of 

documents that allegedly show that ciga­
rette manufacturers covertly manipulated 
nicotine levels to addict smokers. In Brook­
lyn, though, it was enough for a break­
through verdict—the first ever to hold the 
Industry collectively responsible for a 
criminal shooting.
The question Is whether that verdict 

was an aberration or an analog to the 
handful of successful smokers' suits that 
presaged the settlement of state litigation 
against the tobacco Industry.
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"An Act prohibiting certain civil actions against firearms or ammunition 

manufacturers and dealers."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.155. Civil liability of firearms or ammunition manufacturer or 

dealer. A  civil action to recover damages or to seek injunctive relief may not be 

brought against a person who manufactures or sells firearms or ammunition if the 

action is related to the lawful sale, manufacture, design, or marketing of firearms or 

ammunition. However, this section docs not prohibit a civil action for negligent 

design, breach of contract, or breach of warranty.

* Sec. 2. APPLICABILITY. This Act applies to a civil action that accrues on or after the

12 effective date of this Act.
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N A T I O N A L

March 10, 1999

A Republican Seeks to Ban Suits Against Gun 
Makers

Related Articles
• Tobacco-Rusting Lawyers on N e w  Gold-Dusted Trails
• Issue in Depth: Tobacco Debate
• Issue in Depth: America Under the Gun

Forum
• Join a Discussion on Gun Control

By LIZETTE ALVAREZ

W A S H I N G T O N  —  Opening a second front in the latest battle to protect the 
gun indust'-y, Representative Bob Barr Tuesday introduced legislation 

that would block the lawsuits filed by cities against gun manufacturers.

Barr, a Georgia Republican who is a board member of the National Rifle 
Association, the country's largest gun lobbying organization, said that Federal 
legislation was needed to preserve free enterprise and stymie get-rich schemes by 
trial lawyers. The bill would bar lawsuits that seek to hold gun manufacturers and 
dealers liable when someone commits a crime with one of their weapons, 
provided that the firearm is legal and not defective and that the customer is not a 

known criminal.

"If these lawsuits are allowed to proceed, it will really be 'Katie bar the door,'" 
Barr said, "because there will be no industry in America that will be safe from 
these abusive and predatory lawsuits."

With cities now challenging gun manufacturers in court, the longtime struggle 
over gun control and the rights of gun owners has been infused with energy and 
importance on Capitol Hill this year.

The new strategy by local governments to recover damages from gun makers has 
stoked the Democrats' campaign to crack down on firearms after having failed to 
get any gun-control legislation passed since the Republicans won control of 
Congress in 1994. In the past two weeks alone, the Democrats have introduced

3/10/99 11:44 AM



three bills and more arc expected.

\  Republican StfL-ks lo Ban Suits Against Gun Makers http://www.nyiintes.coni/libniry/politics/031099congrcss-gun-suiis.himl
r

Tuesday, Senator Barbara Boxer, Democrat of California, said she planned to 
counteract Barr's bill by introducing legislation that would guarantee cities the 
right to sue gun manufacturers.

"If local governments believe the fight against crime is being hampered because 
of a mass proliferation of guns, I believe it is in the national interest to allow them 

to take action in court," Ms. Boxer said.

Tuesday morning, Senator Dianne Feinstcin, Ms. Boxer's fellow California 

Democrat, laid out her own legislation to close a loophole that permits the import 
of high-capacity ammunition clips for assault weapons that cannot be 
manufactured in the United States.

Another Democratic proposal would require the Federal Government to regulate 
the design, manufacture and distribution of guns.

"The activity on the city level is sending a signal to everybody in Capitol Hill that 
people really do care about this," Mrs. Feinstcin said. "And that this totally 
unregulated, produce-anything, sell-anything, kill-as-many-people sort of attitude 
is just not acceptable."

Republicans, sensing a serious threat this time, have moved swiftly to try to 

protect the gun industry.

Surrounded by law-enforcement and gun lobbyists, Barr held up a w-ooden 
Louisville Slugger bat at a news conference to warn of the domino effect. Once 
trial lawyers sue one industry for liability of this sort, he said, the strategy will be

used against other businesses.

These bats. Barr intoned, "are used in the commission of crimes, with some 
frequency unfortunately. Should the manufacturers of Louisville Sluggers, already 
reeling under changes in their industry, be subject to devastating, abusive lawsuits 
because their lawful products, none defectively manufactured, are abused by 
criminals? Obviously not."

His bill, Barr emphasized, would not shield manufacturers from lawsuits for 
selling defective firearms or selling guns to known criminals.

The legislation would serve as a stopgap for lobbyists who have been furiously 
working with state legislatures to halt the spate of lawsuits. Using the tobacco 
industry lawsuits as a model, five cities have sued the gun industry: Atlanta, 
Bridgeport, Conn., Chicago, Miami and New Orleans. Others, including St.
Louis, arc considering doing the same.

The cities seek to recover expenses from violent gun crimes, including 
law-enforcement and hospital costs. Most also argue that the gun industry is 
negligent for not including more safety features.

2 o f 3 3/10/99 11:44 AM
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Gun lobbyists have taken note of a ruling last month in Federal District Court in 
Brooklyn. In a lawsuit filed by private citizens, a jury held 9 of 25 gun 
manufacturers liable for three shootings that involved illegally obtained 
handguns.

So far, only in Georgia has the Legislature enacted a law to block a lawsuit, 
Atlanta’s in this case, although similar legislation is being considered in at least 
12 other stales. The Florida Legislature is considering a bill that would make it a 
felony for a local official to File a lawsuit against the gun industry.

But tackling the offensive state-by-state is expensive and time-consuming. Barr’s 
bill would accomplish the same f?at all at once, but its prospects are uncertain.

The proposal puts Republican lawmakers in a bit of a philosophical bind. They 
could wind up defending a law that undermines local governments and leaves 
them open to the question of whether they defend local governments or the gun 

industry.

Barr said the decision was simple: they will defend the status quo. "There is 

nothing more conservative than maintaining the status quo," he said.
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Subject: M a r  16 Committee Hearing on House Bill 103 
Date: Sat, 06 Mar 1999 13:21:36 -0900 
From: "Coons, Mike" <mikecoons@niatnet.com>

To: Representative_Andrew_Halcro@legis.state.ak.us, 
Repiesentative_John_Harris@legis.siate.ak.us 

CC: Representative_Fred_Dyson@legis.state.ak.us

Please ir.clude for the record when the Community and Regional Affairs 
Committee meets to discuss H3 103. Because I will be at work, I will not 
be able to attend the LIO teleconference.

To CRA Committee

We ask that the following be placed as an amendment to H3 103, with the 
--! ■ •■riate AS numbers replacing that of the Florida statutes.

(Vi (a) Any official, agent, or employee of a county, municipality, town, 
special purpose district, or other political subdivision or agent of the 
state, while he or she was acting in his or her official capacity and 
within the scope of his or her employment or office, who willfully and 
knowingly brings or is party to bringing an action in violation of this 
section commits a felony of the third degree, punishable as provided in s. 
775.0°' and s . 1~S. 383.

(b) Any civil action brought in violation of this section shall entitle 
the defendant to recover all expenses resulting from such action from the 
person, persons, and/or unit of government bringing such action.

(c) In any civil action where the court finds that the 
defendant is immune as provided in this section, the court shall award the 
defendant all attorney's fees, and costs and compensation for loss of 
income, plus any and all expenses incurred as a result of such action.

Sincerely
Mike and Sandy Coons 
P.O. Box 4223
Pa 1me r , A" ??~ i i 
(507) 745-i773 
Regards 
Mike Coons

3/8/99 8:41 AM
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Subject: M u r  16 Committee Hearing on House Bill 103 
Date: Sal. 06 Mar 1999 12:14:34 -0900 
From: "Coons. Mike" < mikecoons@matnct.com>

To: Represcntative_Andrew_l lalcro@legis.state.ak.us

Please include for the record when the Community and Regional Affairs 
Committee meets to discuss HB 103. Because I will be at work, I will not 
be able to attend the LIO teleconference.

To CRA Committee

I write in full support of HB 103. I would like to see an amendment to 
this bill however. That would be to hold criminally responsible for any 
governmental employee or elected official to file a lawsuit against any gun 
manufacture such as Chicago, Brooklyn, Mew Orleans, Atlanta, Miami, etc. 
have filed. I would urge the language used in the Florida legislation 
which would make it a Felony with a 5 year prison term. The reason for 
this drastic measure is that although Georgia has signed into law 
legislation similar to this, the Atlanta Mayor is still going with the 
suit. This is because there is no punitive damage to disregard State Law!

This legislation, HB 103 is even more important today than it was when it 
was first introduced. For as of Thursday, 4 Mar 99, a bill has been
introduced in the Washington D.C, Senate, Gun Industry Accountability Act.
This bill would give Federal Funds, our taxpayer dollars to those counties, 
cities and States who file a frivolous iawsuit against the firearms
industry. Senator Schumer and Lautenberg made it very clear that they are
out to bankrupt the firearms industry, both guns and ammunition 
manufactures! They made it plain in their Press Conference that just the 
suits themselves will be enough to kill the industry by spending dollars 
and time defending these frivolous lawsuits. There is no intention on 
winning ar.y of the suits, just to bankrupt the industry.

We have written to all the Senators urging the defeat of this bill, prior 
to ever getting on the floor for a vote! How does this impact HB 103?
Simply that even "if” the Gun Industry Accountability Act were to pass, 
that no municipality. city or the state government could sue. much less get
~ ̂ ̂ k- y 1 f

We urge the passage of H3 103, with our suggested amendment. The 
continuous attacks against the American and Alaskan citizens who enjoy the 
freedom of the Constitution ar.d Bill of Rights must be defeated pro actively.

Sincerely
Mike and Sandy Coons 
P.O. Box 4229 
Palmer, AK 99645 
(907) 745-6779 
Regards 
Mike Coons

mailto:mikecoons@matnct.com
mailto:lalcro@legis.state.ak.us
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MEMORANDUM

March 2,1999 

To: Representative Andrew Halcro, Co-Chair 
Representative John Harris, Co-Chair 
C o m munity and Regional Affairs Committee

From: Representative Fred Dyson

Subject: Request to schedule H B  103

Please schedule a Community and Regional Affairs Committee 
hearing on H B  103, "An Act relating to civil actions by municipalities 

and certain public corporations and prohibiting certain civil actions by 

them against firearms or ammunition manufacturers and dealers." 
Attached is a Sponsor Statement for your review.

- E-mail • 
Kepr«ienutivf_Fw<J_Dyson 

Legis state ak us

• Internet • 
http//www akrrpublicanx org



"An Act relating to civil actions by municipalities and certain public 

corporations and prohibiting certain civil actions by them against 

firearms or ammunition manufacturers and dealers."

Around the country municipalities have been suing firearm 
manufacturers to establish liability for gun violence. The most often 

stated objective is to pay for costs related to violence in cities. The 
theory is that firearm manufacturers have conspired to d u m p  excessive 
guns in friendly markets knowing that the overflow would be illegally 

filtered into cities with strict gun control laws.

It is the intent of this Act to prohibit political subdivisions in Alaska 

from seeking reimbursement for the costs of gun-related violence from 

businesses engaged in the lawful manufacture, sale, design, or 

marketing of firearms or ammunition. It is not the intent of the 

legislation to prevent bringing an action for breach of contract or 
warranty as to firearms or ammunition purchased by a political 
subdivision or local government authority.

G u n  related manufacturing is a legal enterprise producing quality 

products which are lawfully and safely used by thousands of Alaskans 

for hunting, sport, recreation and protection. Some municipalities are 
seeking to create gun control through judicial means rather than 

through the legislative process, where it belongs.
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Ill) 103

Subject: H B  103
Date: Sat, 13 Mar 1999 08:25:31 -0900 
From: Michael McDonough <mmcdono555@sprynet.com> 

Organization: Lawyer
To: Rcprcsentativc_Frccl_Dy.son@lcgis.state.uk.us

Rep. Dyson,
I would appreciate your support of HB 103.

Thank you,
Mike McDonough
19732 Big Diomede Circle
Eagle River, AK. 99577

3/15/993:04 PM
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