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CS FOR HOUSE BILL NO. I(CRA)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE -FIRST SESSI0ON

BY THE HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors):  REPRESENTATIVE BRICE

A BILL

FOR AN ACT ENTITLED

"An Act relating to collective bargaining agreements and arbitration awards of

municipal police and fire protection employees."

IBE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.40.215(a) is amended to read:

(@ Except as provided in (d) of this section, the [THE] monetary terms of
any agreement entered into under AS 23.40.070 - 23.40.260 are subject to funding
through legislative appropriation.

*Sec. 2. AS 23.40.215 s amended by adding a new subsection to read:

(d) An agreement negotiated by a municipal public employer and a bargaining
organization as the representative of police or fire protection employees that has been
~pproved by vote of the governing body of the municipality and by the bargaining
organization constitutes a contract between the municipality and the bargaining
organization. The monetary terms of an arbitration award made under AS 23.40.200(b)

as a result of an impasse or deadlock in collective bargaining between a municipal

1. CSHB I(CRA
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Municipall Anchorage, Alaska 99519-6850
Telephore: (907) 343-7968

ﬁtr§ ;\vvv\)cg aJ|cI|f9 7£|}70 u]c.iis

Anclioraj! Hick Myshorn, Mayor
March 10,1999 OFHcii or ini: nciTivi: manager
Representative Fred Dyson
Alaska State Legislature
State Capitol

Juneau, AK 99801

Re: House Bill 1, “Collective Bargaining Agreements & Arbitration Awards”

Dear Rep. Dyson:

This s In response to your memorandum of February 25 regarding our positionon the
referenced hill.

The Municipality of Anchorage does not bargain under PERA, so therewould be no
direct effect on existing bargaining agreements. However, we are concerned that the bill
represents erosion of a crucial municipal power, the power of appropriation.

The Municipal ity has been confronted with several arbitration awards recently that have
attempted to go farbeyond the authority envisioned by the Municipality or the various
unions. This billwould give an arbitrator powers thatwas not contemplated by erther
party to the contract and would have direct financial impacts on amunicipality 3
operations.

There may also be constitutional issues surrounding the hill. Article IX, Section 1 says,
"The power of taxation shall never be surrendered. This power shall not be suspended or
contracted away . ..” “Clearly this bill strips from the assembly the power to tax and gives
itto an arbitrator.

We hope you will consider these points as you consider thishill. While itmay be well
intentioned, itclearly causes major problems for mnicipalities.

Sincerely,

Tim Rogers
Legislative Program Coordinator

Cc: House CRA members
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CS FOR HOUSE BILL NO. I(CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE -FIRST SESSION
BY THE HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

OfTered:
Referred:

Sponsor(s):  REPRESENTATIVE BRICE
A BILL

FOR AN ACT ENTITLED
"An Act relating to oollective bargaining agreements and arbitration awards of

municipal police and fire protection employees."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.40.215(a) wsamended to read:
(@ Except as provided in fd) of this section, the [THE] monetary terms of

any agreement entered into under AS 23.40.070 - 23.40.260 are subject to funding
through legislative appropriation.
*Sec. 2. AS 23.40.215 isamended by adding a new subsection to read:

(@ An agreement negotiated by a municipal public employer and a bargaining
organization as the representative of police or fire protection employees that has been
approved by vote of the governing body of the municipality and by the bargaining
organization constitutes a contract between the municipality and the bargaining
organization. The monetary terms of an arbitration award made under AS 23.40.200(b)

as a result of an impasse or deadlock in collective bargaining between a municipal
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public employer and police or fire protection employees shall be treated as a contract
between the municipality and the bargaining organization representing the police or fire
3 protection employees.

4 * Sec. 3. This Act applies to agreements reached on or after the effective date of this Act
5 and to arbitration awards in cases of deadlocks or impasses submitted to arbitration under

s AS 23.40.200(b) on or after the effective date of this Act.

CSHB I(CRA 2-
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Subject; HIM
Date: Tue. 09 Mar 1999 11:16:13 -0900
From: The Taylors <gctaylor(gci .net>
To: Representative Andrew Halcro@legis.state.ak.us

3/9/1999
Dear Representative Haico,

I am_ writing to you to urge your support of HEl, abill that would
rovide for true binding arbitration for municipal class . employees.
our committee is currently considering this bill.

Passage of this legislation is important to me as a member for the
Fairbanks Fire Fighters Association.

I urge you to votefor this bill because it would close the loophole in
PERA and make bothparties have to play by the same rules when anissue
Is_submitted to binding arbitration. Currently, the municipality can
wait for the decision by a neutral thirdparty arbitrator, then If the
lose, choose not to fund the decision.

I would appreciate your support of this position, and would like to know
your views on thisissue and how you intend to vote on this bill

Thank you for taking the time to consider my views.

Sincerely,

Greg Taylor

?0 Box 82437
Fairbanks, AK 95708
gctavlorégci.net
(907) 479-4574

Fax (907) 452-2322

3/9/99 1 J| \M
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Introduced By: Council Member Cleworth
Date: January 25, 1989

RESOLUTION No. 3803
A RESOLUTION RELATING TO HOUSE BILL No. 1,
AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, the Public Employment Relations Act (PERA*) provides that the
monetary terms of a collective bargaining agreement for state employees are subject to
funding by the legislature, and

WHEREAS, as a result of Irtigation initiated by the City, the Alaska Supreme Court
ruled that the City Council has the same authority regarding the funding of City collective
bargaining agreements, a oilingwhich provides an opportunity to control spending, and

WHEREAS, House Bill No. 1, in its current form would eliminate the City Council®s
authority regarding funding of City collective bargaining agreements - without changing the
Legislature § authority regarding state contracts, and

WHEREAS, passage of House Bill No. 1 would reduce City Council control over

labor costs.
NOW, THEREFORE, BE FTRESOLVED BY THE CITY COUNCIL OF THE

CITY OF FAIRBANKS, ALASKA as follows:

Sertion 1.  The City Council opposes adoption of House Bill No. 1, unless
the Bill Isamended to reinstate the rigit of a municipality to "opt out’ of PERA by ordinance
as other municipalities have been permitted.

Section 2. That the effective date of this Resolution shall be the”5 "day

of

AYES:

NAYS:
ABSTAIN:
ABSENT: .
ADOPTED:.

ATTEST: APPROVED AS TO FORM:
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AMEN.DM.ENT

OFFERED IN HE HOUSE
TO: HB 1

Page I, lines 10 - 12:
Delete "'representing employees of the municipality who are members oftheclass in

AS 23.40.200(@) ()"
Insert “'as the representi/*ve of police or fire protection employees™

Page 2, lines 1-2:

Delete "employees of the municipality who are members of theclass iIn
AS 23.40.200@) (D"

Insert “'police or fire protection employees™



PI BI.IC SAFETY EMPLOYEES ASSOCIATION
4300 Boniface Parkway. =116
Anchorage. AK, 09504-4387

(907>337-1979  FA\:(907)337-1753

House Labor & Commerce Committee
Alaska Stale Legislature
Juneau. AK 99801-1182

February 25. 1999

Dear Repre-entlries Rokebere. llalcro. Hams Murkowski. Sanders. Brice and Cissna.
The Public Safety Employees Association supports the passage of House Bill one.

Our Association represents several Municipal employee groups. One of these groups
currency collectively bargains under the Public Employee Relations Act (PERA) as class

| employees.

| nder PERA. class Iemployees, who arc mainly made up of police officers, lire lighters,
correctional officers, and probation officers, cannot strike should they reach an impasse
in negotiating a contract. I'nder PERA. these class | public safety employees have the
right to binding arbitration should an impasse occur. The right of binding arbitration is in
Lieu of not being able to strike.

The Alaska Supreme Court has ruled that PERA in it's current form, does not necessarily
bind the legislathe body ofa municipality or city to follow an arbitrator's decision in the

case of monetarily funding a contract.

d.ci-I. i whub aw rdmg : .0V 'vir, part;.-' ju supposed to recognize
as pari of the contract in whole. I nder this current miscue in the law. the employer can
essentially pick and choose which parts of the arbitrator's decision they like, and simply
ignore the monetary parts Tins only iends to lead to never ending, unproductive contract
negotiations. There is no finality to any meaningful collective bargaining.

[1B 1 addresses this issue by giving the law the intent it needs to be fair to the employer
and employee by making sure both parties adhere to the rules.

| urge you to pass HB | out of your committee, and begin restoring good faith collective
bargaining for class I municipal and city employees.

Sincerely,

Craig Persson
PSEA Legislative Liaison
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Re: HB1
Representative Brice.
The Fairbanks Police Depanmem Employees Association strongly supports HBI

The present language in the Public Employees Relations Act i PER-A'i does not provide tor a means to
compel agreement between municipal employers and class one (police and fire) employees. Ifan impasse
occurs ir. negotiations there must be a wav to resolve the differences. For most public and private
employees one too! available to break an impasse is the ability to strike Although the use of a strike action
is seldom used, the emplover knows that this is a real possibility thereby compelling serious negotiations

The original architects of PERA recognized that the services prov ided bv some employees, primarily police
and fire, are of such an essential nature that the abihtv to strike should not be an option for these class one
emplovees The Fairbanks Police Department Employees Association is in agreement w:th this belief The
ccs.gr rrs of PERA recognized the d.lemma createltv this restriction and prov .dec for differences tetween

pcTies to re Sct' ed Trough b ndtrg interest art tration In interest arbitration, re par.ies present their
positions to a neutm! arbitrator, and that arbitrator then reaches a decision based on the information
presented The decision of the arbitrator is then binding on both part.es I'nder the present language of
PERA the municipal public emplover is not compelled to fund the arbitrator’s award Thus, binding

o . ipzC? I p* * . . » 21 crtlirge jWw3M. imis crrate> an uniair rtidiion>riip cdAccn
the employer and employees, one that is strong';, in favor of the employer The employer is under no
obligation to abide by the arbitrator’s decision while the employees have no such ability What was
intended to be a level playing field is now tilted at a very steep angle in favor of the employer What was
intended to be binding arbitration is binding only on the employee;

As police officers we take great pride in the profession we have chosen. We are called upon every day to
f sk our lives to protect the citizens of our community, including being asked to make the ultimate sacrifice
and lay down our lives This is our job and we accept the risks involved. We strive to provide the highest
level of service to the community that we can We do not want, nor are we asking for special treatment.
What we want is a level playing field when it comes lime to negotiate contracts. HBI would provide that
level playing field and make the arbitration process binding on both parties.

The collective bargaining agreement between our Association and the City of Fairbanks expired on June
30, 1993. Negotiations coniinued on a successor agreement until impasse was reached over wages to be
paid officers. No settlement could be negotiated and the matter was heard before an arbitrator. The
arbitrator ruled in favor of the Association. The City of Fairbanks refused to fund the arbitrator's award
and has gone as far as the Alaska Supreme Court in defending their ’right’ not to abide by the arbitrator’s
decision.

The City of Fairbanks has used the same tactics in dealing with their fire department employees. Wages for
starting fire fighters has remained at the same level since 1990, There exists no incentive for the City to



FAIRBANKS POLICE DEPARTMENT

EMPLOYEES ASSOCIATION

reg.vate ,n good tann They know that should a —at'er 2." :0 arbitration thev can only w,
re e 1 ~ Cl'y appears comm r.ed to ccr.tinu ro ‘0 exercise what thel :;e 2; ther n
to negotiate m bao faith

We support ,431 r. the interest of true collective rargami.-a Those who oppose this bi.l.
very concept of collective baraamir.c

Sircerelv

Matthew L Soden
President
Fairbanks Police Department Employees Association



217 Second Street Su'te 200 m Juneau, Alaska 99801* Tel (507)535-1325 rax (9071-453-5480

March 5 199

Representatjve Andrew Halcro. Go-Chalr
ReBresentatwe Jom Haris, Co %)WC

House Community & Regional Affairs Committee
State Capitol

Juneau, AK 98811

Dear Co-Chalrs Halcro and Harris:

Thank you for the o%grtum ty to discuss HB Lwith our members {0 develoP Eosmon
on the” legisiation. liscUssed the Isstie with several municipal attorneys, other
municipal oﬁluals the state Department of Law, and a union representative.

On March 5 the Education and Local Government Subcommittee of the AML Legis-
lative Committee met by teleconference and unanimously voted to:

1 Oppose the adoption 1IB 1 pnmanlg because only an elected state or loca
legislative body can make appropriation or_ tax decisions. This IS hoth a
constitutional issue, as well as & practical 1ssue in regard to the public expectation

2. Suggest the option of developing a new approach by creating standards for interest
arbitrators to improve current state statute. This would reduce instances when state
or local governing bodies feel that an interest arbitrator’s decision did not
adequately consider the tax and service impacts of adecision or other critical issues.

Labor negotiations are obviously a highly complex and important area of law. In regard
to the power of elected bodies to not fund an interest arbitrator's decision, the current
system is balanced by the election process. While a council, assembly, or legislature
cannot be forced to appropriate funds, the elected body is, of course, subject to the will of
the voters. Therefore, non-appropriation powers are never exercised lightly, whether by
the state legislature or a local governing body.

The Constitution says (Art IX sec 1), "The power of taxation shall never be surrendered.
This power shall not be suspended or contracted away....". The bill gives the power to
determine a local appropriation or public service levels to an arbitrator. This could also
essentially be the power to tax. Alaska (as well as other states) guards the power of

Member of the National League of Cities and the National Association of Counties



appropriation, and has asserted the power to non-appropriate negotiated contracts and

even court judgments, when deemed necessary.

Current state law presently sets no standards tor interest arbitrators. Many states hale
such standards. If standards were set (e.g. consider local tax rates, etc.) it could reduce the
occurrence of arbitrator's decisions that conflict with local appropriation and tax policy.
An arbitrator may consider whatever issues they want to and many may have little or no
knowledge of local financial issues.

The development of draft changes to state statutes regarding interest arbitration would
require significant work and negotiation by state and local government and labor
officials. AML would be pleased to participate in this effort if the decision is made to

Executive Director

cc: Representative Tom Brice
AML Board of Directors
Legislative Committee Chairs
Education and Local Government Subcommittee

D:\KEVtN\Legcomm99\3991 IB ILetterHCRA



appropriation, and has asserted the power to non-appropriate negotiated contracts and
even court judgments, when deemed necessary.

Current state law presently sets no standards for interest arbitrators. Many states have
such standards. If standards were set (e.g. consider local tax rates, etc.) it could reduce the
occurrence of arbitrator's decisions that contlict with local appropriation and tax policy.
An arbitrator may consider whatever issues they want to and many may have little or no
knowledge of local financial issues.

The development of draft changes to state statutes regarding interest arbitration would
require significant work and negotiation by state and local government and labor
officials. AML would be pleased to participate in this effort if the deeision is made to

Executive Director

cc: Representative Tom Brice
AML Board of Directors
Legislative Committee Chairs
Education and Local Government Subcommittee

D:\KEVIN\Lcgcomm99\399HBI I . etttrHCRA
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Introduced By: Council Member Cleworth
Date: January 25,1999

RESOLUTION NO. 3803
A RESOLUTION RELATING TO HOUSE BILL No. 1,
AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, the Public Employment Relations Act ("PERA") provides that the
monetary terms of a collective bargaining agreement for state employees are subject to
funding by the legislature, and

WHEREAS, as a result of litigation initiated by the City, the Alaska Supreme Court
ruled that the City Council has the same authority regarding the funding of City collective
bargaining agreements, a ruling which provides an opportunity to control spending, and

WHEREAS, House Bill No. 1, in its current form would eliminate the City Council’s
authority regarding funding of City collective bargaining agreements - without changing the
Legislature’s authority regarding state contracts, and

WHEREAS, passage of House Bill No. 1 would reduce City Council control over

labor costs.
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF FAIRBANKS, ALASKA as follows:
Section 1.  The City Council opposes adoption of House Bill No. 1, unless
the Bill (s amended to reinstate the right of a municipality to “opt out' of PERA by ordinance

as other municipalities have been permitted.
Section 2. That the effective date of this Resolution shall be thec™.'cfey

AYES-
NAYS:
ABSTAIN:
ABSENT:
ADOPTED:

ATTEST: APPROVEDASTOFORM:

HERSERT P. KUSS, City Attorney



217 Second Street, Suite 200 ® Juneau, Alaska 99801 * Tel (907)586-1325, Fax (907)-463-5480

March 5, 1999

Representative Andrew Halcro, Co-Chair
Representative John Harris, Co-Chair
House Community & Regional Affairs Committee

State Capitol
Juneau, AK 99811

Dear Co-Chairs Halcro and Harris:

Thank you for the opportunity to discuss HB 1 with our members to develop a position
on the legislation. We discussed the issue with several municipal attorneys, other
municipal officials, the state Department of Law, and a union representative.

On March 5, the Education and Local Government Subcommittee of the AML Legis-
lative Committee met by teleconference and unanimously voted to:

1. Oppose the adoption HB 1, primarily because only an elected state or local
legislative body can make appropriation or tax decisions. This is both a
constitutional issue, as well as a practical issue in regard to the public expectation
that the "buck stops" with their elected representatives.

2. Suggest the option of developing a new approach by creating standards for interest
arbitrators to improve current state statute. Th:~would reduce instances when state
or local governing bodies feel that an interest arbitrator's decision did not
adequately consider the tax and service impacts of adecision or other critical issues.

Labor negotiations are obviously a highly complex and important area of law. In regard
to the power of elected bodies to not fund an interest arbitrator’s decision, the current
system is balanced by the election process. While a council, assembly, or legislature
cannot be forced to appropriate funds, the elected body is, ofcourse, subject to the will of
the voters. Therefore, non-appropriation powers are never exercised lightly, whether by

the state legislature or a local governing body.

The Constitution says (Art IX sec 1), "The power of taxation shall never be surrendered.
This power shall not be suspended or contracted away...". The bill gives the power to
determine a local appropriation or public service levels to an arbitrator. This could also
essentially be the power to tax. Alaska (as veil as other states) guards the power of

Member of the National League of Cities and the National Association of Counties



appropriation, and has asserted the power to non-appropriate negotiated contracts and

even court judgments, when deemed necessary.

Current state law presently sets no standards for interest arbitrators. Many states have
such standards. |f standards were set (e.g. consider local tax rates, etc.) it could reduce the
occurrence of arbitrator's decisions that conflict with local appropriation and tax policy.
An arbitrator may consider whatever issues they want to and many may have little or no
knowledge of local financial issues.

The development of draft changes to state statutes regarding interest arbitration would
require significant work and negotiation by state and local government and labor
officials. AML would be pleased to participate in this effort if the decision is made to

Executive Director

cc: Representative Tom Brice
AML Board of Directors
Legislative Committee Chairs
Education and Local Government Subcommittee

D:\KEVIN\Lcgcomm99v3991 IBILcttecrl 1CRA
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119 N. Cushman, Ste. 205
Fairbanks, AK 99701
907-456-7423/F ax: 451-9293

R epresentative Tom B rice Whille in Juneau

ALASKA STATE LEGISLATURE
907-465-3466

RO AN G L

HBI puts meaning back into the term binding arbitration. There are two tools
available to employees to achieve finality when bargaining collectively, binding
arbitration and the strike. Class (a) (1) public employees are not allowed to strike by law.
Instead they have been statutorily given the right to go through binding arbitration as an

alternative.

Problems arise when acontract is placed before a governing board such as a city
council, which either approve or disapprove the contract. If the council disapproves the
contract, the employees have no avenue to seek redress. They are left without acontract.
Employees that have the right to strike have that option to compel further discussion of
their contracts. HB 1 will give acontract to those employees who do not have legal

authority to strike.

D istrict 30



119 N. Cushman, Stc. 205
Fairbanks, AK 99701
907-456-7423 /| Fax: 451-9293

ifpsiSf) R epresentative Tom B rice While InJuneau

ALASKA STATE LEGISLATURE
907-465-3466

Memorandum

To. Representative Andrew Halcm”~Co-cliairman Community & Regional Affairs
From: Representative Tom Brioel f /

Date: January 26, 1999

RE: HBIl: Municipal collective bargaining contracts

| respectfully request that this bill be scheduled for a hearing in your committee. Attached
are all the pertinent backup materials requested.

D istrict 30 - - - - - e




119 N. Cushman, Ste. 205
Fairbanks, AK 99701
907-456-7423 /| Fax: 451-9293
While in Juneau
State Capitol

ALASKA STATE LEGISLATURE Juneau, AK 99801-1182
907-4(55-3466
Memorandum
To: Representative Andrew Halcro, Co-chairman, Community & Regional Affairs

From: Representative Tom Brice
Date: January 26, 1999

Re: Sectional Analysis, MB 1

Section 1| amends AS 23.40.215 labor funding and legislative approval, to provide that
there is an exception to the section listed under a new subsection (d).

Section 2 is subsection (d) of 23.40.215. It states that an agreement negotiated between
class (a) (1) public employees and a municipality constitutes a contract whether or not it
is funded. It also specifies that if the two groups are not able to come to an agreement
and call in an arbitrator, the monetary terms of an arbitration award constitutes a contract,

whether or not they arc funded.

Section 3 provides that the act applies to agreements and arbitration that take place after
the effective date.

D istrict 30
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Fairbanks Fire Fighters Association
Local 1324

International Association of Fire Fighters

POST OFFICE BOX 71739. FAIRBANKS. ALASKA 99707

Representative Tom Brice February 3, 1999
Alaska Legislature

State Capitol Building

Room 426

Juneau, .Alaska 99801

Re: HBI

Representative Brice,
The Fairbanks Fire Fighters Association strongly supports HBI.

The present language in the Public Employees Relations Act (PERA) does not provide for a
means to compel agreement between municipal employers and class one (police and fire)
employees. |f the parties negotiate to impasse, there must be a way to resolve the differences.
For most public ana private employees this can involve astrike. Although the use of a strike
action is seldom used, the employer knows this is a real possibility and therefore compels
serious negotiations.

The original architects of PERA recognized that the services provided by some employees,
primarily police and fire, are of such an essential nature that the ability to strike should not be
an option available for these class one employees On this point, the Fairbanks Fire Fighters
Association could not agree more So, how do we break imf asse in bargaining9 The
designers of PERA also recognized this dilemma and provided for differences between the
parties to be settled through binding interest arbitration. In interest arbitration, the parties
present their positions to a neutral arbitrator, and that arbitrator then reaches adecision. This
decision is then binding on the parties. Now comes the need for HB 1 - under the present
language in PERA, the municipal public employer is not compelled to fund the arbitrator's
award Thus, binding arbitration is not binding on the employer. However, should the
arbitrator decide to reduce the pay or benefits of the employees, his decision is now binding.
This is not fair Obviously, there is no incentive for aclass one employee group to pursue
‘binding’ arbitration. The playing field, which was intended to be level, is now tilted, at a very
steep angle, in favor of the employer What was intended to be collective bargaining is

reduced to collective begging.

As firefighters, we take great pride in the profession we have chosen. We risk our lives daily
to save lives and protect property This is ourjob, and we strive hard to provide the best
service possible to the public we serve. We do not ask for special treatment. What we want is
alevel playing field HB | would do just that - level the field. It certainly does not shift the
balance in favor of employee groups as some would argue.



letter in support ofHB /. February 4. 1999. page 2

The collective bargaining agreement between our Association and the City of Fairbanks
expired on December 31, 1995 Negotiations for asuccessor agreement have continued for
more than three years Our last wage rate increase was in 1990 At that time, a starting
firefighter made S1 1 69 per hour In 1999, astarting firefighter earns the same $11 69 per
hour. There exists no incentive for the City to negotiate in good faith They know that if we
go to arbitration, they can only win and we can only lose. At the negotiation table, the City
negotiators have repeatedly reminded us of this in an effort to extract concessions from our
Members

We are not alone The City of Fairbanks has used the same tactics in dealing with their police
employees. The City went as far as going to the Alaska Supreme Court in defending their
right', under PERA, to not fund an arbitrator's award and thereby continuing what they see as
their right to bargain in bad faith.

We support HBI in the interest of true collective bargaining. Those that oppose this bill are
opposed to the very concept of collective bargaining

Sincerely,

Mark Drygas
Business Agent
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C Matthews, Eastau”~h, Justices, tnd Shortell,
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|
-SHORTELL, Justice prc tea.
RABINOWITZ, Justice, concurring.

l. INTRODUCTION

A chapter of the Alaska Public Employees Association
(AREA), a labor organization that represents employees of the

Fairbanks Police Department, sued the City of Fairbanks (the City)

Sitting by assignment made pursuant to article 1V,
section 16 of the Alaska Constitution.



for failure to comply with the result of mandatory interest

arbitration during collective bargaining between the parties. APEA

appeals the superior court®s grant of summary judgment in favor of

the City. We affirm the superior court®"s decision.

1. FACTS. m&&-EFIOCEEOINGS

APEA exclusively represent* certain employees of the

Fairbanks Police Department. The collective bargaining

relationship between APEA and the City is governed by the Public

Employment Relations Act (PERA), AS 23.40.070 - .260.

PERA divides public employees into three classes. AS

23.40.200(a). APEA represent* police employees, who by statute

belong to the Tfirst class: those employed to perform "services

which nay not be given up for even the shortest period of time."

AS 23.40.200(a)(1l), .200(b). PERA flatly prohibits this class of

in strikes and compel* submission of their

AS

employee* from engaging
unresolved <collective bargaining issues to arbitration.
23.40.200(b). /

In collective bargaining that began in 1990, APEA and the

City could not resolve three outstanding issues, one of which

concerned meal and clothing (or uniform) allowances. Under the

terms of PERA, the outstanding issues were submitted to

arbitration. On May 8, 1991, the arbitrator, John Abernathy,

issued a decision. In addition to awarding pay raise*, Abernathy

awarded four percent increases in the meal and clothing allowances

to become effective cr, July 1, 1991 and on July I, 1992.
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Under PERA, monetary terms ol collective bargaining

agreements are subject to legislative appropriation.

AS 23.40.215(a)- The City"s executive branch sought and obtained

approval for the pay increases from the Fairbanks City Council (the

Council). The Council never funded the future meal and clothing

allowance increases.
In 1993 a police enployee noticed that employees had not

received the 1increases in meal and clothing allowances. APEA

demanded them. The City responded that under S 215(a) of PERA,

implementation of the arbitrator®s award is subject to legislative

appropriation. Because the Council had never funded the allowance

increases, the City took the position that it did not have to

comply with the arbitral award.
APEA filed suit to enforce the award. The superior court
cf the City, finding that

S

granted summary judgment in favor

arbitration awards are subject .to legislative funding under

215(a), that this award had not been funded, and that employees

were therefore not entitled to it.

APEA appeals. At issue is a narrow guesrion of statutory

APEA urges us tc find S 215(a) inapplicable to

interpretation.
CvLy uiqcs aS tQ

arbitration results reached under 5 2o00(b;.

uphold the superior court®s Tfinding that $ 215(a) applies to the

results of arbitration.
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A Subsection 215 faReplies to Arbitration Awards .

APEA asserts that S 215(a), the statute requiring

legislative approval, dees not apply to arbitration awards

established under $ 200(b). h|ttX the superior court issued its

opinion, this court clearly settled the 1law on the question.

Public Safety Srolovegs.Ass.In,.Lac*1.J>2 v._statt. 895 P.2d 980, 986

(Alaska 1995), jLttl~ £D rs2Llg, 902 P.2d 1334 (Alaska 1995) (Citing

State v. PubUc. Safe.ty Employees. Ass."n. 798 P.2d 1281, 1285 n.7

(Alaska 1990)). Subsection 215(a) does apply to arbitration

awards. ld.
This Interpretation is dictated by the explicit provision

that S 215(a) applies to "any agreement entered 1into under AS

23.40.070 - 23.40.260." AS 23.40.215(a). Moreover, this

interpretation 1is in keeping with the purpose of 5 215(a): to

preserve legislative authority over governmental appropriations.

Emali.tUBnplovces®™ .Local 7i_y. .State. 775 P.2d 1062, 1064 (Alaska

1 In reviewing a lover court®"s grant of summary judgment,
this court "determine[sj whether any genuine issue of fact exists
and whether the moving party is entitled to judgment on the law
applicable to the established facts." R.E. v. state. 878 P.2d
1341, 1345 (Alaska 1994) (quoting Wright v._State. 824 P.2d 718,
720 (Alaska 1992)). In questions involving statutory
interpretation, this court substitutes its independent judgment for
that of the trial court. Joumev v. State. 895 P.2d 955, 957 n.S

(Alaska 1995).
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1989). The alternative would ignore the purpose of S 21S(a) and

would fail to interpret PERA as a consistent whole.2

Legislative approval is a common requirement in public

sector collective bargaining. S&& State_ v. .Florida. Police

Benevolent, &_s ? n_lInc.. 613 So. 2d 415, 417 (Fla. 1992) (public

employees® union6 may need ""to, in effect, obtain approval of a

proposed contract by a legislative body through appropriation™™)

(quoting ADSZY-.-Vi- 1Hlin*?17?2. Relations .fob., 552 N.E.2d

313, 343 (111. App. 1990)). The requirement ensures legislative

control over fiscal appropriations.
The superior court concluded, based on the statute®s

plain meaning and purpose, that the legislative funding requirement

of S 215(a) applies to collective bargaining agreements reached

through arbitration under S 200(b). We reach the same conclusion

as did the superior court. The legislative appropriation

requirement of S 215(a) applies to arbitration awards under $

200(b). PUSHc. tv-JhPIQY-FI3iL_Assjn.. Local 92. 895 P.2d at 986,

Although the superior court reached this conclusion, it
determined that public policy might support the opposite result,
because PERA as written creates unequal bargaining power; 5 215(a)
allows the legislature to choose whether to accept or reject a
negotiated result, but S 200(b) prohibits essential employees fronm
striding, thereby denying them the same choice. Subsection 215(a)
also allows the legislature to make that choice in several stager,
as each item of a negotiated result requires funding. Because on
its face S 215(b) applies only to the state government, this
problem may be heightened where the dispute involves a

municipality.
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B. Subsection 2i5(8) Applies. ta_ £glitlcalJ._SUMivis~jiag.f

APEA suggests that S 215(a) does not apply "to political

subdivisions of the State.”™ This interpretation contradicts PERA.
Both sides agree that other provisions of PERA apply to this
agreement and that the City 1is a public employer under PERA.3
Subsection 215(a) states, "[t)he monetary terms of any agreement

entered into under [PERA] are subject to funding through

legislative appropriation.” The word "legislative"™ can describe

the Council, and nothing else in S 215(a) indicates inapplicability

to political subdivisions of the state. Although the terms of S

215(b) refer only to the state, the superior court correctly noted

that S 215(a) predates $ 215(b) and nothing indicates an intent to

make S 215(a) inapplicable to municipalities.
The I:ity-XgJJo.t..gstQpa£d.*xgmiApalying-Subjection -215(a).
APEA claims that equitable

C.
Arguing 1in the alternative,

estoppel bars the City iron applying $ 215(a) to the arbitrator”s

award.4 The City conceded in oral argument that APEA raised

at the superior court level; therefore APEA iS

Zeman, 7. Lufthansa german

equitable estoppel

not deemed to have waived this argument.

AltlingS, 699 P.2d 1274, 1280 (Alaska 1985).

3 PERA defines a "public employer”™ to include "the state or
a political subdivision of the state.” AS 23.40.250(7). The City
exempted 1itself from PERA in 1972, but waived 1its exemption in
1983, making PERA applicable to its labor relations. Fairbanks

Ordinance 4264 (Sept. 12, 1983).

APEA has only argued that the equitable estoppel doctrine

4
It asserts no other aspect of estoppel doctrine.

applies here.
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The elements of estoppel are assertion of a position by

word or conduct, reasonable vreliance on that assertion, and

resulting prejudice. Municipa.lity. af Anchorage v, Schneider. 685

P.2d 94, 97 (Alaska 1984), APEA contends that the City asserted

a position when the City Council resolved that the disputed issues

"are to be submitted to binding arbitration.¥ APEA interprets this

resolution as establishing that the City would consider itself

bound by the arbitration results and would comply with then.

APEA had notice by virtue of the plain Jlanguage of S

215(a) that the Maonetary terms of any agreement entered into under

AS 23.40.070 - 23.40.260 (would be) subject to funding through

legislative approval,” In addition, this court in 1989 said it

is clear that the monetary terms of a collective bargaining

agreement are not effective until the funds are appropriated by the

legislature.”” Public Employeesl Locals 71, 775 P.2d at 1064. In

1990, the court reiterated that finality in interest arbitrations

could not be achieved until legislative funding took place. Public

Safety Employees. ASS-%j 798 P.2d at 1285 n.7 (recognizing that,

although finality is an important consideration in interest

arbitration, "the legislature eventually might decide not to fund

an arbitrator"s award"). Other jurisdictions have also upheld the

discretionary power of state legislatures to veto collective

bargaining agreements by refusing to fund then. $££ FloridS-Police

Benevolent ftse"n, 613 Sc. 2d at 420 ("the vast majority of courts

have held that the agreements were subject to this contingency?)

(citing District ,2A. Transne. Tech,, wrhse.™ Zn&ii, & .SSEY.-
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Employees Union v. Gcvernn”~: of the viroin.Tslan-d.Si 794 F.2d 915

(3d Cir. 1936)); Public Employees® Local 11. 775 pP.2d at 1062;

Suffolk Conr.tv v. Labor Relations ConnJ.n, 444 N.£,2d 953 (Mass.

App. 1983), rev, denied, 447 N.E.2C 670 (Mass. 1983); Minnesota

Educ.__, Ass"n -V,, State. 232 N.W.2d 915 (Minn. 1979), AEELSAI

PuMlc_._Sf.ctor

dismissed. 444 U.S. 1062 (1980); Stephan F. Before,

Bargaining: Fiscal Crisis and. Unilateral .Chansfl, 69 Minn. L. Rev.

1221, 1243-45 (1985) ).
In the face of clear statutory language requiring

legislative funding of the arbitrator®s award, Alaska case law

requiring legislative funding as the last step in the collective

bargaining process, and the "vast®"majority"™ of decisions from other

jurisdictions upholding legislative funding requirements, APEA

agreed to submit 1its proposals to arbitration. The City also

agreed to arbitration. Neither party explicitly agreed to waive

the funding requirement of AS 23.40.215(a), but the Council called

the agraed-upcn arbitration "binding"” in an ordinance ratifying the

agreements the parties had entered into before the arbitration.

Fairbanks Ordinance 4977 (Mar. 25, 1951). Use of that word without

further definition or explanation does not amount to an assertion

that the council would waive its statutory right to refuse to fund

all or part of the arbitration award.

APEA has not shown <conduct or words amounting to

assertions by the City that the Council would not exercise its

prerogative not to fund the award. Nor has APEA demonstrated that

it reasonably relied on any such assertions as it claims to have

4365



understood them. Finally, APEA has net specified any evidence

showing prejudice to it that resulted from its resubaission of the

contested issues to arbitration, except the prejudice that normally

results from the clear legal requirement that no arbitration awards

arc final until they are legislatively funded.

Alaska Statute 23.40.21S(a) applies to arbitration

agreements. APEA"s claim that S 215(a) is inapplicable to

political subdivisions of the state has no basis in the statutory

is incorrect. APEA"s final argument, that equitable

invoking S 215(a) to reject the

language and

estoppel bars the city fronm

arbitration result, fails because APEA did not establish any of the

elements of equitable estoppel as a matter of law or fact.

Therefore, we AFFIPM the superior court®"s decision.
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RABI.VCWITZ, 'ustice, concurring.

I agree with the holdings set forth 1in sections Il1l. A.

and B. of the court®s opinion. 3ecaune | believe APEA waived the

equitable estoppel issue by failing to raise it in the superior

court, | concur in the court"s rejection, 1in Section I1ll, C., of

APEA"s equitable estoppel argument. The court reaches the aerits

of the argument and concludes that the record does not support

APEA % contention that equitable estoppel bars the City from

applying section 215(a) to the arbitrator ™ result.
The court reaches the aerits of the equitable estoppel

issue because "The City conceded in oral argument that APEA raised

equitable estoppel at the superior court level; therefore APEA is

not deemed to have waived this argument." My study of the record

leads me to the conclusion that the issue was not adequately raised

would hold that equitable

before the superior court. Thus 1
ostoppel has been waived by APEA for purposes of this appeal.l In
short, 1 would not accord controlling significance to counsel for

the City & concession at oral argument before this court that APEA

had "tangentially" raised equitable estcppel it the superior court

level, because record support is lacking for such concession.

1 Nenana City sch. Dist-_y” Cgflhlil, 898 P.2d D4
(Alaska 1995); Carvalho, v. Carvalho, 83S P.2d 259, 261 n.5 (Alaska
1952); Cares v. City of .T.enakee .Springs. 822 P.2d 455, 460 (Alaska

1991).
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A laska State L egislature

House of Representatives

Stale Capitol

Official Business Juneau, AK. 99801-1182

Committee on Community and Regional A ffairs

Representative Andrew Halcro, Representative John Harris, Co-Chairmen
State Capitol, Room 4 18
J uneau, Alaska 9980 |-1182
(907) 465-3882

AGENDA
February 25, 1999

L Call Meeting To Order
2. Call Roll
a Morgan
b. Murkovvski
. Dyson
d. Joule
e. Kookesh
f. Halcro
g. Harris
3. HB 76 - Property Tax Exemption for Deteriorated Properties
a. Sponsor - Representative Halcro
b. Public Testimony
1 Marc Marlow

2. Other Public Testimony

4. HB 1 Binding Arbitration for Municipal Employees
a. Sponsor - Representative Brice
b. Public Testimony
L. Mark Drygass, Fairbanks Fire Fighters Association (By
Phone from Fairbanks)
2. Matt Sodcn, Fairbanks Police Department Association (By
Phone from Fairbanks)
3. Kevin Ritchie, Alaska Municipal League

Other Public Testimony

5. Any announcements from other members of the Committee

6. Motion to Adjorn



