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D A T E : April 28, 1998

T O : Legislative Legal

F R O M : Lydia A . Jo n e ^ V l
Senate Transport^ion Committee

R E : Senate Transportation Committee Substitute to C SH B  239 (Fin)

Please prepare a Senate Transportation Committee Substitute to C SH B  239 (FIN) in final 

form as fo llow s:

Page 2, line s 5-6:
Delete in the aggregate, on the transactions”

Insert “ in the aggregate”

Thank you.
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PETRO MARINE SERVICES
P«lrol»um Morkeling to the Morine Induiliy

February 24 ,19 9 8

The Honorable Gary L. Davis 
Alaska Slate Legislature 
State Capitol 
Juneau, A K  99811

Re: House B ill No. 239

On behalf o f  Petro Marine Services, I want to thank you for taking the initiative in sponsoring House 
B ill No. 239, Petro Marine Services is  strongly supportive o f this legislation. T h is bill would allow 
fuel dealers to receive a nonrefundable credit for fuel taxes paid to the state on fuel sold on credit, but 
ultimately not paid by purchasers who subsequently declare bankruptcy or render their debt worthless.

Alaska's motor fuel tax is  an excise  tax designed ultimately to be paid by the consumer or user o f the 
fuel. For administrative reasons, state law requires the tax to be collected and paid by the motor fuel 
dealer at the time the fuel is sold or transferred. This transaction usually occurs at the wholesale level 
with businesses that subsequently resell the fuel to the consumer or user o f the fuel.

In commercial transactions o f this nature, it is customary and typical to extend reasonable credit terms 
which may result in a deferral or delay in the collection of both the debt and the motor fuel tax by the 
dealer. In some cases, the debt may become wholly or partially worthless because o f a bankruptcy 
filing or other reasons.

House B ill No. 239 would allow motor fuel dealers in these cases to receive a nonrefundable credit in 
an amount equal to the tax previously remitted to the state. The credit would be applied against 
subsequent tax liabilities only, and could only be taken for sales with a total tax liability o f S500 or 
more. Please note thut a conforming amendment is  needed to clarify that the proposed floor o f $500 
should apply to one or more transactions in the aggregate per business entity.

T h is legislation specifies that dealers may only apply for a bad debt credit by filing written proof o f the 
bankruptcy petition, or following reporting the debt as worthless or partially worthless on the dealer’s  
federal income tax return. It is our understanding that many states and local governments similarly 
authorize credits or deductions for taxes paid on accounts that are later found to be worthless.

P.O. Box 389 • S»*i»<l, Mush 99664 Phons (90/) 224-3190 • fox (907) 224.393/

HARBOR ENTERPRISES COMPANY
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A s a major petroleum distributor in Alaska, Petro Marine Services believes House B ill No. 239 
proposes an adjustment to current law which is  more fair and equitable to all parties. Thank you for 
this opportunity to comment. I f  there are any questions, please contact Mark Hickey who represents us 

in Juneau. He can be reached at 586-2263.

Sincerely,

Dale R. Lindsey, President &  CEO 
HARBOR EN TERPRISES, INC.

PETRO M A RINE SERVICES

PetrcUom Modeling to lh» Mofirve Indutl'y
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SPONSOR STATEMENT 
Comm ittee Substitu te for House Bill 239(Fin)

“An Act rela ting to the liability of m otor fuel dealers fo r paym ent o f tax  
imposed on certa in  c red it transactions involving m oto r fuel sales o r tran sfe rs  
th a t become worthless deb t o r on sales o r tran sfers to persons who declare 

bank rup tcy ; and  providing for an  effective d a te”

T h e  A l a s k a  m o t o r  f u e l  ta x  is  a n  e x c i s e  ta x  d e s ig n e d  to  b e  p a id  u l t im a t e l y  b y  th e  c o n s u m e r  

o r  u s e r  o f  t h e  fu e l .  F o r  a d m in i s t r a t i v e  r e a s o n s ,  s ta te  la w  r e q u i r e s  t h e  ta x  to  b e  c o l l e c t e d  

a n d  p a id  b y  th e  m o t o r  f u e l  w h o l e s a l e r  at th e  t im e  th e  f u e l  is  s o ld  o r  t r a n s fe r r e d .  A s  a  

p r a c t i c a l  m a tte r ,  th is  t r a n s a c t io n  o f t e n  o c c u r s  a t th e  w h o l e s a l e  l e v e l  w i t h  b u s in e s s e s  th a t  

s u b s e q u e n t l y  r e s e l l  th e  f u e l  to  th e  c o n s u m e r  o r  u s e r  o f  th e  fu e l .

I n  c o m m e r c i a l  t r a n s a c t io n s  o f  th is  n a tu re ,  it  is  c u s t o m a r y  a n d  t y p i c a l  to  e x t e n d  r e a s o n a b le  

c r e d i t  t e r m s  th a t  m a y  r e s u l t  in  a  d e f e r r a l  o r  d e la y  in  th e  c o l l e c t i o n  o f  b o th  t h e  d e b t  a n d  t h e  

m o t o r  f u e l  tax  b y  th e  d e a le r .  I n  s o m e  c a s e s ,  th e  d e b t  m a y  b e c o m e  w h o l l y  o r  p a r t ia l l y  

w o r t h l e s s  b e c a u s e  o f  a  b a n k r u p t c y  f i l i n g  o r  o th e r  s im i la r  r e a s o n s .

H o u s e  B i l l  2 3 9  a l l o w s  m o t o r  f u e l  d e a le r s  in  th e s e  c a s e s  to  r e c e i v e  a  n o n r e f u n d a b l e  c r e d i t  

in  a n  a m o u n t  e q u a l  to  th e  ta x  p r e v i o u s l y  r e m it te d  to  th e  s ta te .  T h e  c r e d i t  w o u l d  b e  

a p p l i e d  a g a in s t  s u b s e q u e n t  ta x  l ia b i l i t i e s  o n ly ,  a n d  c o u l d  o n l y  b e  t a k e n  f o r  s a le s  w i t h  a  

to ta l  ta x  l ia b i l i t y  o f  $ 5 0 0  o r  m o r e .

T h e  la n g u a g e  s p e c i f i e s  th a t  d e a le r s  m a y  o n ly  a p p ly  f o r  a b a d  d e b t  c r e d i t  b y  f i l i n g  w r i t t e n  

p r o o f  o f  th e  b a n k r u p t c y  p e t i t i o n ,  o r  a f t e r  r e p o r t in g  th e  d e b t  a s  w o r t h l e s s  o r  p a r t ia l l y  

w o r t h l e s s  o n  th e  d e a le r ’ s  f e d e r a l  i n c o m e  tax  re tu rn .

M a n y  s ta te s  a n d  l o c a l  g o v e r n m e n t s  a u th o r iz e  c r e d i t s  o r  d e d u c t i o n s  f o r  ta x e s  p a id  o n  

a c c o u n t s  th a t  a re  la te r  f o u n d  to  b e  w o r th le s s .  I t  is  a ls o  t y p i c a l  to  r e q u i r e  th e  ta x  b e  r e p a id  

i f  th e  a c c o u n t  o r  d e b t  is  s u b s e q u e n t l y  r e c o v e r e d .  H o u s e  B i l l  2 3 9  i n c l u d e s  a  p r o v i s i o n  

r e q u i r in g  r e p a y m e n t  o f  t h e  ta x  i f  t h e  a c c o u n t  o r  d e b t  is  s u b s e q u e n t l y  r e p a id ,  w i t h  p a r t ia l  

p a y m e n t s  to  b e  h a n d le d  o n  a p r o p o r t io n a l  o r  p r o  ra ta  b a s is .

HB239/SS/1/20/98
' R e p r e s e n t i n g  M o u s e  D i s t r i c t  S  

C o o p e r  L a n d i n g ,  f u n n y  ' R i v e r ,  ‘M o p e ,  . V o o s e  T a s s ,  S e w a r d ,  S t e r C i n g ,  S o C c C o t n a

R eprescn ta tiv e_G arv_D av isfS } lcg is . s ta te , ak .u s
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SECTIONAL ANALYSIS 

Committee Substitu te fo r House Bill 239 (Fin)

“ A n  A c t  r e la t in g  t o  t h e  l i a b i l i t y  o f  m o t o r  f u e l  d e a le r s  f o r  p a y m e n t  o f  t a x  im p o s e d  o n  
c e r t a in  c r e d it  t r a n s a c t io n s  i n v o l v i n g  m o t o r  f u e l  s a le s  o r  t r a n s f e r s  t h a t  b e c o m e  

w o r t h le s s  d e b t  o r  o n  s a le s  o r  t r a n s f e r s  t o  p e r s o n s  w h o  d e c la r e  b a n k r u p t c y ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t iv e  d a t e ”

Section 1 : Adds the follow ing new section to A S  43.40, Motor Fuel Tax:

43.40.025(a) states when the dealer w ill be able to determine i f  a debt is  wholly or 
partially worthless. A S 43.40.025(a)(1) and (2) are trigger mechanism s that 

determine the value o f a debt owed to the fuel dealer.

43.40.025(b) explains the entitlement o f credit on a worthless or partially worthless 

debt and the lim itations for qualification.

43.40.025(c) explains that the fuel may not claim a refund but may use the 
entitlement as a credit toward future motor fuel tax debts. Sections 2 (c)(1) and (2) 
state when the dealer may take the tax credit, and the procedures required before 

claim ing the credit.

43.40.025(d) states that when a partially or wholly worthless debt that is  collected at 
a later date, the dealer shall return payment to the Department o f Revenue for all 

credit received.

43.25.40(e) requires a five-year period o f time between requesting a credit for a 
partially or wholly w orthless debt originating from the same person.

4 3 .4 0 .0 2 5 (0  d is a llo w s  the  c o l l e c t io n  o f  a c r e d it  i f  the  fu e l d e a le r  k n o w s  tha t a 

p e rso n  to  w h o m  the  fu e l w a s  s o ld  has b e co m e  a d e b to r  u n d e r  11

43.40.025(g) defines “ credit transaction.”

'Representing J-fouse D istrict S 
Cooper Landing, f u n n y  'River, 'Mope, Moose 'Pass, Seward, SterCing, SofcCotna

R ep re scn ta tiv c_G a ry _D av is@ lcg is . s ta te , ak. us



Section 3: 

Section 4:

Section 2: (a) states that this act applies to sales or transfers o f motor fuel sale or transfers 
under A S  43.40.010-43.40.100. Section 3(b) states that the filin g  with the 
Internal Revenue Service as a deduction o f income for applicability must be filed 

on or aftei the effective date of this legislation.

repeals this legislation on Ju ly  1, 2003

provides the effective date o f the legislation.

CSHB239/SA/.V9/98
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I n c o m e  a n d  Excise Audit Division

M otor Fuel Tax' Credit: Tax Not Pd by U ser 

HB 239

February 2 3 ,19 9 8  

Page 2 o f  3

B I L L  A N A L Y S I S

S e ctio n  1  states legislative find ings that motor fuel dealers should not burdened with a motor 

fuel tax remittance obligation i f  the tax liability on a transaction is  significant and the underlying 

debt becomes worthless or the person to whom motor fuel had been so ld  or transferred becomes 

a debtor under federal bankruptcy law s; the tax liability and payment responsib ility should 

remain with the person.

Se ctio n  2 amends motor fuel statutes by adding a new section that entitles motor fuel dealers to a 

bad debt credit against their motor fuel tax liability when the dealer se l ls  or transfers motor fuel 

to a person on credit and i f  that person ( 1)  has become a debtor under federal bankruptcy law s 

( 1 1  U .S .C .)  or (2) ceased paying their debt and the dealer treats the person's debt as a w orthless 

debt under the Internal Revenue Code (26 U .S .C . 166). Dealers would be entitled to a credit i f  a 

sa le or transfer results in a tax liability o f  S500 or more.

The  dealer may not claim a refund for the amount o f  credit but may claim  the credit against 

m otor fuel taxes payable. Dealers would be required to provide documentation substantiating 

bankruptcy or worthless debt. If , as to a credit transaction for which a credit was claimed, a 

person subsequently makes payment o f  all or part o f  the debt, the dealer would be required to 

rem it all or pan o f the tax.

D ealers would not be allowed a credit i f  the dealer, within the 3-year period before making a 

cla im  above, previously reported that a credit transaction debt o f  the purchaser or transferee i s  a 

w o rth le ss debt. Credits would not apply to dealers who se ll or transfer fuel after the dealer 

know s that the purchaser or transferee is  a debtor under federal bankruptcy laws or treats a 

previous credit transaction as a w orthless debt under the Internal Revenue Code.

S e c t io n  3 provides that th is b ill would apply to sa ies or transfers o f  motor fuel that are made after 

the effective date o f the b ill.

Section 4 provides for a July 1, 1997 effective date.

HB7.39.DOC



D E T R I M E N T  O F  R E V E N U E  0

I n c o m e  a n d  Excise A u dit Division

M o to r  Fuel Tax Credit: Tax Not Pd by U se r 

H B 239

February 23 , 1998 

Page 3 o f  3

O P E R A T I N G  E X P E N D I T U R E S

Department o f  Revenue does not anticipate additional co sts for administering the provisions o f  

th is b ill.

R E V E N U E

It i s  not feasible to estimate the revenue lo s s  from  the tax credit allowed under th is b ill because 

bad debt motor fuel sales data is  not available. U sing  F Y  1997 motor fuel sa les data adjusted for 

the e ffects o f  HB 63 (enacted last se ssio n )  and assum ing that . 1%  o f  taxable gallons qualify for 

the bad debt credit under this b ill, the state w ould lose approximately S44.300 in motor fuel tax 

revenue.

HB239.DOC
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(1) th e  nam e and social secu rity  num ber of th e  ind iv idual w hose d iv idend  is bein 
c la im ed ; ®

(2) th e  am oun t th e ind iv idual owes on a loan aw ard ed  un de r AS 14.43; and
(3) a s ta tem en t th a t th e  loan is in d e fau lt un de r AS 14.43.145. or. if th e  ind iv idual has 

req u e s ted  review  of th e  s ta tu s  of th e  loan un de r AS 14.43.145(c), th a t a final d e te rm ina. 
tion h a s  been m ade th a t  th e  loan is in defau lt.

(b) T he A laska Comm ission on Postsecondary E ducation sha ll notify th e  ind iv idua l of 
a  cla im  un de r (a) of th is section. T he notice sha ll be sen t to th e  add re ss p rov ided in the 
in d iv id u a l’s p e rm an en t fund d iv idend app lica tion  and  m u s t prov ide th e  following 
in fo rm ation :

(1) th e  am oun t o f th e  claim ;
(2) no tice th a t  th e  am oun t of th e  p e rm an en t fund  d iv idend up  to  th e  am ou n t of the 

cla im  sh a l l be paid  to  th e  A laska Comm ission on Postsecondary  E duca tion  to b e  credited 
a g a in s t th e  ind iv idu a l’s loan balance; and  •

(3) th e  in d iv idua l’s r ig h t to  a h e a r in g  u n d e r (c) o f th is  section.
(c) W ith in  30 days a f te r th e  d a te  o f th e  notice u n d e r  (b) o f th is  section , th e  indiv idual 

m ay re q u e s t a hearing . AS 44.62.330 — 44.62.630 app ly  to a h ea r in g  u n d e r th is  section. 
A t th e  h ea rin g , th e  borrow er has th e  bu rden  to show  th a t

(1) th e  comm ission has no t sen t a  no tice of d e fau lt in compliance w ith AS 14.43.145(b)'
(2) th e  no tice of defau lt h a s  been rescinded a f te r  review  un d e r AS 14.43.145(c); or
(3) th e  am oun t owed by th e  bo rrow er is less th a n  th e  am oun t c la im ed from the 

p e rm an en t fund dividend.
(d) I f  th e  am oun t owed by the bo rrow er is d e te rm in ed  un de r (c) of th is  sec tion  to be 

som e am oun t g re a te r th an  $0, b u t less th a n  th e  am oun t claim ed, th e  com m ission may 
am end  its  claim  to th e  am oun t de te rm in ed  to be ow ing. <§ IS ch 92 SLA 1987: am  §§ 5, 
6 ch 52 SLA 1992; am  § 17 ch 54 SLA 1997)

Effect of a m e n d m e n t s .  — T h e  1997 a m e n d m e n t ,  

effective July 1. 1997. rewrote this section.

S ec . 43.23.095. D e f in i t io n s .

N O T E S  T O  D E C I S I O N S

R e q u i r e m e n t  of intent to return to state. —  A  motor vehicle registration, voter registration, driver'* 

serviceman w h o  w a s  absent m ore than five years license and bar m e mbership in Alaska, a n d  he had not 

failed to establish intent to return to the state where requested reassignment to Alaska. State. Dep't of 

the evidence showed that he returned for a brief visit Revenue v. Wilder, 929 P 2 d  1280 (Alaska 1 997 1. 
only once in a 12-year period, he maintained only

C h a p t e r  4 0 . M o t o r  F u e l  T a x .

Section Section

10. Tax on transfers or consumption of motor fuel for certain fuel sold for use in jet propulsion

a nd expenditure of proceeds aircraft operating in flights that continue from

15. E x e m p t i o n  from collection of tax foreign countries

92. Disallowance of exemption from motor fuel tax 100. Definitions

S ec . 43.40.010. T ax  o n  t r a n s f e r s  o r  c o n s u m p t io n  o f  m o to r  fu e l a n d  e x p e n d i­
t u r e  o f  p r o c e e d s ,  (a) T here is levied a tax  of e ig h t cen ts a gallon on a ll m o to r fuel sold 
o r o th e rw ise  tra n s fe rre d  w ith in  th e  s ta te , except th a t

(1) th e  ta x  on av ia tion  gasoline is four an d  sev en -ten th s cen ts a gallon ; (2) th e  tax  on 
m o to r fuel used in and  on w a te rc ra ft of all d e sc rip tion s is five cen ts a  gallon ;

(2) th e  tax  on m otor fuel used in and  on w a te rc ra f t of all descrip tions is five cents a 
gallon;

(3) th e  tax  on all av ia tion fuel o th e r th a n  gaso line is th re e  and tw o -te n th s  cents a 
gallon ; a n d

§ 43,23.095 R evenue and Taxation gg^



#
655 M otor Flei. Tax § 43.40.010

(4 ) th e  tax  r a te  on m otor fuel th a t is blended w ith  alcohol is th e  sam e  ta x  ra te  a gallon
00 o the r m oto r fuel; however,
1 (A) in an  a re a  and  d u rin g  th e  m on ths in which fuel c o n ta in in g  alcohol is requ ired  to be 
Lold, tra n s fe r re d , or u sed  in an  effort to a tta in  a ir  q u a lity  s ta n d a rd s  for carbon monoxide

requ ired  by federa l o r s ta te  law or regu la tion , th e  ta x  r a te  on m o to r fuel th a t  iB blended 
,r ith  alcohol is s ix  cen ts a gallon less th a n  the tax  on o th e r  m o to r fuel n o t described in ( 1)

(3) of th is  subsection ;
(B) n o tw ith s ta n d in g  (A) of th is  p a rag rap h , th ro u g h  J u n e  30, 2004, th e  tax  on m otor 

£iel sold o r o th e rw ise  tr a n s fe r re d  w ith in  th e  s ta te  is e ig h t c e n ts  a  ga llon  le ss th a n  th e  ta x  
an o th e r  m o to r fuel n o t described  in  (1) — (3) o f th is  su b sec tio n  if  th e  m o to r fuel

(i) is a t  le a s t 10 p e rcen t alcohol by volume, h a s  b een  p rod uced  from  th e  p rocessing o f 
HgnocelluloBe de riv ed  from wood, and  w as produced  in  a  fac ility  t h a t  p rocesses lignocel- 

Snlose from  wood, b u t th is  reduc tion  in th e  r a te  o f ta x  ap p lie s  to  m o to r fuel sold o r 
{ transfe rred  t h a t  con ta in s  alcohol th a t  w as p roduced on ly d u r in g  th e  f irs t five y ea rs  o f th e  
[fbcility’s p ro cess ing  o f lignocellu lose from wood; or

(ii) is a t  le a s t  10 p e rc en t alcohol by volume, h a s  b een  p roduced  from  th e  processing o f 
w aste  seafood , an d  w as p roduced in  a facility th a t  p ro cesses alcoho l from  w aste  seafood,

I b u t th is  red u c tio n  in th e  ra f r  o f ta x  app lies to m oto r fuel so ld  o r t r a n s f e r re d  th a t  con ta in s 
' alcohol t h a t  w as p roduced only d u rin g  the f irs t five y e a rs  o f th e  fac ility ’s processing o f 
tlcoho l from  w as te  seafood.

(b) T h e re  is lev ied a  tax  o f e ig h t cen ts a gallon on a ll m o to r fuel consum ed by a user, 
excep t th a t

(1 ) th e  ta x  on av ia tio n  gaso line consum ed is four an d  s e v en - te n th s  cen ts  a gallon;
(2 ) th e  ta x  on m otor fuel used  in and  on w a te rc ra f t o f a ll d esc r ip tio n s  is five cen ts a 

gallon;
(3) th e  ta x  on all av ia tio n  fuel o th e r th a n  gaso lin e  is th re e  and  tw o -ten th s cen ts a 

gallon ; a n d
(4) th e  ta x  r a te  on m oto r fuel th a t is blended w ith  alcoho l is th e  sam e  ta x  ra te  a ga llon  

as o th e r  m o to r fuel; however,
(A) in an  a re a  and  d u rin g  th e  m on ths in which fuel c o n ta in in g  alcohol is requ ired  to be 

sold, tr a n s fe r re d , or u sed  in an effort to a tta in  a ir  q u a li ty  s ta n d a rd s  for carbon monoxide 
as re q u ire d  by federa l or s ta te  law  or regu la tion , th e  ta x  r a te  on m o to r fuel th a t  is b lended 
w ith  alcohol is s ix  cen ts a  gallon less th a n  the tax  on o th e r  m o to r fuel no t described in  (1 ) 
— (3) o f th is  subsection ;

(B) n o tw ith s ta n d in g  (A) of th is  p a rag raph , th ro u g h  J u n e  30, 2004, th e  tax  on m oto r 
fuel consum ed by a u se r w ith in  th e  s ta te  is e igh t cen ts  a g a llon  less th a n  th e  ta x  on o th e r 
m o to r fuel no t describ ed  in (1) — (3) of th is sub sec tio n  if  th e  m o to r fuel

(i) is a t  le a s t 10 p e rc en t alcohol by volume, h a s  been  p roduced from  th e  processing o f 
lignocellu lo se d e riv ed  from wood, and was produced in a fac ility  th a t  processes lignocel­
lu lo se from  wood, b u t th is  reduction  in th e ra te  o f ta x  ap p lie s  to m o to r fuel consum ed by 
a u s e r  th a t  co n ta in s  alcohol th a t  w as produced only d u r in g  th e  f irs t five yea rs o f th e  
fac ility ’s p ro cess ing  of lignocellu lose from wood; or

(ii) is a t  le a s t 10 p e rc en t alcohol by volume, h a s  been p roduced  frcm  th e  processing o f 
w a s te  seafood , a n d  w as produced in a facility th a t  p rocesses alcohol from w aste  seafood, 
b u t th is  red u c tio n  in th e  ra te  o f tax  app lies to m o to r fuel con sum ed by a  u se r th a t  
c o n ta in s  alcoho l th a t  w as produced only d u rin g  th e  f irs t five y e a rs  o f th e  facility ’s 
p rocess ing  o f a lcohol from w aste  seafood,

(c) E very  d e a le r  who sells o r o therw ise tra n s fe rs  m o to r fuel in th e  s ta te  sh a ll collect 
th e  ta x  a t th e  tim e  o f sa le , end rem it th e  to ta l ta x  co llec ted d u r in g  each c a len d a r m onth 
o f each  y e a r  to  th e  d ep a rtm en t by th e  la s t day o f each  su cceed ing  m on th . E very  u se r sh a ll 
likew ise r em it th e  ta x  accrued on m otor fuel a c tu a lly  u sed  by th e  u s e r  d u rin g  each m onth . 
If th e  m on th ly  ta x  re tu rn  is tim ely filed, one p e rc en t o f th e  to ta l m on th ly  ta x  due, lim ited 
to a  m ax im um  of $ 100 , m ay be deducted and re ta in e d  to  cover th e  expense  o f accounting



a n d  filing the m o n thly tax return. At the time the remittance is made, each dealer o r u ^  

shall submit a statement to the department s h o w i n g  all fuel which the dealer or user 

distributed or used during the month. J

(d) [Repealed, § 3 ch 166 SLA 1976.] J

(e) Sixty per cent of the proceeds of the revenue from the taxes on aviation fo^ \
excluding the a m o u n t  determined to h a v e  been spent by  the state in its collection, a M * *

be refunded to a municipality o w n i n g  a n d  operating or leasing a n d  operating an 

in the proportion that the revenue w a s  collected at the municipal airport. All 

proceeds of the taxes on  aviation fuel shall be paid into a special aviation fuel tax a 

in the state general fund. T h e  legislature m a y  appropriate funds from this accounf 

aviation facilities.

(f) T h e  proceeds from the revenue fro m  the tax o n  motor fuel used in boats 

watercraft of all descriptions shall be deposited in a special watercraft fuel tax acco 

the general fund. T h e  legislature m a y  appropriate from this account for water a n d  

facilities.

(g) T h e  proceeds of the revenue from the tax on all m o t o r  fuels, except as provii

(e), (f) a n d  (j) of this section, shall be deposited in a special h i g h w a y  fuel tax accoi 

the state general fund. T h e  legislature m a y  appropriate funds from it for expendi 

the D e p a r t m e n t  of Transportation a n d  Public Facilities directly or as matched 

available federal-aid h i g h w a y  m o n e y  for m a i n t e n a n c e  of highways, construction 

h i g h w a y  projects a n d  ferries included in the p r o g r a m  provided for ir. A S  19.10.1 

including approaches, appurtenances a n d  related facilities a n d  acquisition of righ 

w a y  or easements, a n d  other h i g h w a y  costs including surveys, administration, 

related matters. All departments of the state g o v e r n m e n t  authorized to spend 

collected from taxes imposed by this chapter shall perform, w h e n  feasible, all constro® 

tion or reconstruction projects by contract after the projects have been advertised for 
competitive bids, except that, w h e n  feasible, arr a n g e m e n t s  shall be m a d e  with politii 

subdivisions to cari7  out the construction or reconstruction projects. If it is not 

for the w o r k  to be performed by state engineering forces, the commissioner of t 

tation a nd public facilities m a y  contract on a professional basis with private engine* 

firms for road design, bridge design, a nd services in connection with surveys. If more thatf 

one private engineering firm is available for the w o r k  the contracts shall be entered inti; 

on a negotiated basis. * ^

(h) All motor fuel tax receipts shall be paid into the general fund a n d  distributed to the 

proper accounts in the general fund. Valid m o t o r  fuel tax refund claims shall be paid froa 

the h i g h w a y  fuel tax account in the general fund, *■
(i) [R epealed, § 35 ch 126 SLA 1994.] T  

(j) T h e  proceeds from the tax on motor fuel used in s n o w  vehicles and, unless a txt;

refund is applied for u n d e r  A S  43.40.050(a), other internal combustion engines not ua«d 

in or in conjunction with a motor vehicle licensed to be operated on public w a y s  shall b* 

deposited in a special nonpublic h i g h w a y  use account in the general fund. T h e  legislature 

m a y  appropriate from this account to the D e p a r t m e n t  of Transportation a n d  Public 

Facilities for trail staking a nd shelter construction a n d  maintenance.

(k) T h e  tax on the transfer or consumption of m o t o r  fuel provided for in this section 

does not apply to liquified petroleum gas. ■

(I) [Repealed, §  3 ch 182 SLA 1990.] (§ 48-5-2 A C L A 1949; a m  § 1 ch 80 S L A  1951;

§ 1 ch 47 SLA 1955; am §§ 1 , 2 ch 27 SLA  1957; a m  § 1 ch 134 SLA 1957; a m  § 1  art Vi! 
title I I  ch 152 SLA  1957; a m  § 2 art V title I I I  ch 152 SLA  1957; a m  § 2 ch 124 SLA 195#;> 
a m  §§ 1 , 2 ch 20 SLA  1960; a m  § 1  ch 150 SLA  1960; a m  § 1  ch 110  SLA 19 6 1; a m  } 1  
ch 136 SLA 19 6 1; am §§ 1 —  3 ch 13 1  SLA  1962; a m  § 1 ch 130 SLA 1968; a m  § 10 ch 
143 SLA 1968; a m  §§ 1 , 2 ch 216 SLA 1968; a m  §§ 1  —  3 ch 158 SLA 1970; a m  § 3 ch 88 
SLA 19 7 1 ; a m  §§ 1, 2 ch 124 SLA 19 7 1 ; a m  §§ 2, 3 ch 125 SLA  19 7 1 ; a m  §§ 1  —  3 ch 153 
SLA 1972; a m  § 3 ch 166 SLA 1976; a m  §§ 1 , 2 ch 1 16  SLA  1977 ; a m  § 4 ch 82 SLA 1982;

§ 43.40.010 R e v e n u e  a n d  T ax a t i o n
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§§ 1, 2 ch 87 S L A  1983; a m  § 3 ch 182 S L A  1990; a m  § 35 ch 126 S L A  1994; a m  §§ 2, 

ch 127 S L A  1994; a m  §§ 2, 4  ch 88 S L A  1997)

f p « l a y e d  a m e n d m e n t  o f  s u b s e c t io n s  (a) a n d
. —  U n d e r  55 3, 5, 6, a n d  7, ch. 127, S L A  1994, aa 

ded by 55 3, 5, 10, and 12, ch. 88, S L A  1997, if 

i D e partment of Transportation a n d  Public Facili- 

,before January 1,2000, increases the landing fee 

es u nder A S  02.15.090(a) for the privilege of 

aircraft at rural airports, as that term is 
I in 17 A A C  40.795(2), above the a m o u n t  of the 

i in effect on J anuary 1,1994, subsections (a) and (b) 

i a m e n d e d  to read as follows: *(a) There is levied a ■rof eight cents a gallon o n  all motor fuel sold or 
i transferred within the state, except that 

(1) the tax on aviation gasoline is four cents a
iOD,i2) the tax on motor fuel used in a n d  on watercraft 

fall descriptions is five cents a gallon;

“(3) the tax on all aviation fuel other than gasoline 

i two a n d  one-half centa a gallon; and 

* (4 )  the tax rate on motor fuel that is blended with 

ohol is the s a m e  tax rate a gallon as other motor 

1; however,

*(A) in an area a n d  during the m o n t h s  in which fuel 

itaining alcohol is required to be sold, transferred,

• used in a n  effort to attain air quality standards for 

5,’bon monoxide as required by federal or Btate law or 

Regulation, the tax rate on motor fuel that is blended -with alcohol is six cents a gallon less than the tax on 
other motor fuel not described in (1) —  13) of this 

subsection;

j *<B) notwithstanding (A) of this paragraph, 

•through J u n e  30. 2004, the tax on motor fuel soli or 

otherwise transferred within the state is eight cents a 

.gallon less than the tax on other motor fuel not 

described in (1) —  (3) of this subsection if the motor 

'ftjel

r *(i) is at least 10 percent alcohol by volume, has 

been produced from the processing of lignocellulose 

derived from wood, and w a s  produced in a facility that 

processes lignocellulose from wood, but this reduction 

in the rate of tax applies to motor fuel sold or trans­

ferred that contains alcohol that w a s  produced only 

during the first five years of the facility’s processing of 

' lignocellulose from wood; or

“(ii) is at least 10 percent alcohol by volume, has 

been produced from the processing of waste seafood, 

and w a s  produced in a facility that processes alcohol 

from waste seafood, but this reduction in the rate of 

tax applies to motor fuel sold or transferred that 

contains alcohol that w a s  produced only during the

first five years of the facility's processing of alcohol 

from waste seafood.

“(b) There is levied a tax of eight centa a gallon on 

all motor fuel c o n s u m e d  by a user, except that 

“(1) the ta on aviation gasoline co n s u m e d  is four 

cents a gallon,

“(2) the tax o n  motor fuel used in and on  watercraft 

of all 'Inscriptions is five centa a gallon;

“ (3 )  the tax on all aviation fuel other than gasoline 

is two u n d  one-half cents a gallon; a nd 

* (4 )  the tax rate on m otor fuel that is blended with 

alcohol is the s a m e  tax rate a gallon as other motor 

fuel; however,

*(A) in an  area a nd during the m o n t h s  in which fuel 

containing alcohol .is required to be sold, transferred, 
or used in an effort to attain air quality standards for 

carbon monoxide as required by federal or state law or 

regulation, the tax rate on motor fuel that ia blended 

with alcohol is six cents a gallon less than the tax on 

other motor fuel not described in (1) —  (3) of this 

subsection;

“(B) notwithstanding (A) of this paragraph, 
through J u n e  30, 2004, the tax on motor fuel con­

s u m e d  by u user within the state is eight cents a 

gallon lesB than the tax on other motor fuel not 

described in (1) —  (3) of this subsection if the motor 

fuel

“(i) is at least 10 percent alcohol by volume, has 

been produced from the processing of lignocellulose 
derived from wood, and w a s  produced in a facility that 

processes lignocellulose from wood, but this reduction 

in the rate of tax applies to motor fuel con s u m e d  by a 

user that contains alcohol that w a s  produced only 

during the first five years of the facility's processing of 

lignocellulose from wood; or 

“(ii) is at least 10 percent alcohol by volume, has 

been produced from the processing of waste seafood, 

and w a s  produced in a facility that processes alcohol 

from waste seafood, but this reduction in the rate of 

tax applies to motor fuel c o n s u m e d  by a user that 
contains alcohol that w a s  produced only during the 

first five years of the facility's processing of alcohol 

from waste seafood."

Effect of a m e n d m e n t s .  — T h e  1997 a m e n d m e i  

effective July 1,1997, in subsections (a) a nd (b), added 

paragraph (4) a nd m a d e  related stylistic changes.

Editor's notes. —  Section 9, ch. 88, S L A  1997 

repealed ch. 42, SllA 1994. Therefore the different tax 

rate described in the editor’s note in the 1996 volume 

is not in effect after J u n e  30, 1997.

Sec. 43.40.015. E x e m p t i o n  f r o m  collection of tax. (a) A  dealer w h o  has a reason­

able belief at the time of sale or transfer that fuel that is sold or transferred is not to be 

used as motor fuel need not collect the motor fuel tax. However, as to fuel for which the 

tax w a s  not collected a n d  for w h i c h  a certificate of use w a s  not obtained, if the department 

determines that the fuel w a s  put to a use that is taxable under this chapter, the dealer 

is liable for the tax a n d  subject to a civil penalty u n der A S  43.05.220(a) w h e t h e r  or not the 

dealer’s belief that the fuel sold or transferred w o u l d  not be used as motor fuel w a s  

reasonable.

(b) Except for sale or transfer of fuel under (d) of this section, if the motor fuel tax is 

not collected, the dealer shall obtain a certificate of use from the buyer or transferee at 

the time of the first sale or transfer of the fuel stating that the fuel that has been or will 

be purchased or received is not intended for use as motor fuel. T h e  form of the certificate 

of use shall be prescribed by the department by regulation. T h e  d e p a rtment m a y  not



Differences in (ax base may not be prescribed 
for the same privilege of taxpayers in the 
same type of business or occupation. 
Production and overhead costs are seldom 
deductible. The legislatures, however, have 
broad powers in this field. They may be selec­
tive by allowing deductions for spoils, swells 
and discounts to manufacturers of farm prod­
ucts. On the other hand, they may not allow 
deductions for cost of containers, brokerage, 
salaries or salesmen and selling expenses. 
A lternative tax bases aren’t invalid. The ap­
plicable base may be determined by the tax­
payer's business, limiting his choice in the 
matter. Estimates derived from the volume of 
the past year's business are permissible.
The seller may have to include in his tax base 
sales that are less than the minimum bracket 
even though he's not permitted to collect 
these amounts from the buyer.
Gross receipts taxes are usually measured by 
all receipts from sales. This includes gross 
receipts from sideline operations such as from 
food and drink sold at the drug store's lunch 
counter. Waitress's tips may be included. A 
gross income tax generally covers all forms of 
income and the tax on sales is only a part of 
the tax base. As a rule, there are very few de­
ductions or items excluded from the tax base. 
Use and compensating taxes are practically 
equivalent. They’re based on the sale or pur­
chase price, or the value of tangible person­
alty sold. Valuation at the actual purchase 
price has been allowed. Exclusions from the 
tax base may be allowed for such items as 
installation charges and transportation 
charges separately paid by customers. The 
statu tes are frequently inconsistent. For ex­
ample, rented tangible personalty from out of 
state was valued at the out-of-state retail 
price, while used property brought into the 
state by the owner was valued at the price it 
would have brought at the time imported. 
Depreciation of autos used as demonstrators 
and otherwise, then sold second-hand, has 
been both included and excluded from the
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tax base. Sales and use taxes have shown di­
vergences in their bases though their rates are 
the same. For instance, a use tax based upon 
value may specifically disallow deductions for 
trade-ins, transportation charges, discounts, 
or similar items, while allowance may be 
granted under sales tax law.
.94 ADMISSIONS, COVER CHARGES.
ETC.
A number of statutes impose tax on admis­
sions to places of amusement or for the use of 
them. The tax may apply to admissions 
above a minimum amount such as 10tf. Speci­
fied admissions may be exempt, such as ad ­
missions to events of nonprofit organizations, 
school events, plays, or movies. Minimum 
cover charges are often included in taxable 
receipts. —
.95 BAD DEbTS AND LOSSES. ^
Many statutes and regulations permit o r au­
thorize credit or deduction for tax paid on 
accounts or debts found to be worthless. A 
condition often imposed for the credit o r de­
duction is that the account or debt be found 
to be worthless for income tax purposes.
There's also the requirement that the tax be 
repaid if the account or debt is recovered.
Statutes sometimes define "sales" and “gross 
receipts” so as to specifically deny deduction 
of losses.
.96 CASH AND TRADE 
DISCOUNTS—TRADING STAMPS.
Commonly, discounts are excluded from tax­
able sales receipts. However, distinctions may 
be made. Discounts that a retailer grants for 
the purpose of encouraging prompt payment 
on an account, also known as early payment 
discounts, may not be excludable. Discounts 
after sale may not be allowed as deductions. 
Discounts representing a reduction in price— 
trade discount, volume discount or cash and 
carry discount—are often deductible in com­
puting sales receipts.
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D e te rm in a t io n  o f S a l e s  P r ice

In  general, sa les and use taxes are im posed on the total sales price of a taxable sale, without 
any reduction for co sts of labor, raw materials, or other expenses. T h is  rule applies whether 
the sa le i s  o f tangible personal property or o f taxable serv ices. The basis of measuring the 
sa le s or purchase price on w hich to calculate sa les and use tax varies substantially among 
the states and often is  a disputed subject. The items included in  the sales/use tax base usually 
are sp ec ified  in  detail in  the states' statutes and. therefore, generally are narrowly construed 

by the co "r t s .

In  most situations, the maximum amount upon w hich the tax is  computed is  the amount 
of consideration received for the taxable item or service. For example, many states provide 
that barter transactions are subject to the tax based on the taxable items or services received 
in the exchange. However, the sales price determination with respect to coupons, rebates, 
<md d iscounts typica lly vary with a given state and also among the states. Cash discounts 
are generally excluded from sales price subject to tax, if  paid by the se ller rather than a third 

party and if  paid as part of the sa les transaction; thus, for example, manufacturer rebates 
and co-op patronage dividends generally do not reduce sales price subject to tax. In contrast 
to m ost states, the Pennsylvania regulations provide that an amount representing a discount 
allowed for prompt payment that i s  dependent on an event occurring after the completion 

of the sale i s  included in determining the purchase price for sales and use tax purposes, 
w h ile  amounts representing on-the-spot cash d iscounts, volume discounts, store discounts, 
w ho lesa ler’s  or trade discounts, rebates, and store or manufacturer's coupons may be 
deducted in  computing the tax. Trade-in allowances are treated differently from state to 
state: som e states impose sales tax on ly on the difference between the total sales price and 
the amount allowed for trade-in, w hile others impose tax on the total sales price.

Generally, no reduction in  sales price i s  allowed for excise  or import taxes paid by the 
se lle r ; however, the ru les of each state must be consulted, sin ce  specific taxes may be given 

sp ecia l treatment. '- '•

Sa le s price subject to tax generally does not include interest charged for credit, at least i f  
the interest i s  separately stated. If  the debt arising from a credit sale becomes worthless, the 
se lle r  i s  u sua lly  allowed a reduction in  taxable receipts or a tax credit or deduction, depend­
ing on the time of w orth lessness as w ell as the reporting period and other specific rules o f 
the state in  question. A debt does not necessa rily  become worthless merely because the 
property so ld  on credit is  repossessed. On the other hand, property (whether sold on credit 
or for cash) for w hich the se lle r accepts return and refunds the purchase price, thus can-



®  m
celling the sale, generally does give rise to a reduction in taxable receipts o r a  tax credit or 

deduction, although a particular state m a y  i m p o s e  time limits or other restrictions o n  sucf 

allowances. (See die chart "Sales/Use T a x  R e f unds" for a state-by-state listing of w h e t h e r  

taxpayer is permitted a credit, deduction, or refund of overpaid tax in s u c h  situations.)

Shipping charges imposed after the sale takes place are often excluded from sales p rio i 
subject to tax if  separately stated. However, fees identified as “ sh ipp ing and handling” fees 
typically axe taxable even where the fee relates so le ly  to shipping charges. Se lle rs should 
always separately state shipping charges as a protective measure, and the ru les o f the state 
in  question should be consulted to see i f  th is exclusion i s  available. Labor, service or 
installations charges, generally are treated sim ilar to shipping charges (i.e., i f  separatel1;  
identified on the invoice, many states do not impose sales and use taxes on su ch  charges)

When a transaction involves the provision o f nontaxable serv ices in  connection with 
taxable sale, the charge for the nontaxable serv ices w ill usually not be subject to tax : 
separately stated. When a sing le charge i s  made for the entire transaction, most states w i 
require a determination of whether: (1) the transaction was prim arily a taxable sale w ith a 
incidental provision of nontaxable serv ices; or (2) primarily the p rov ision  o f nontaxabl 
services with an incidental transfer of tangible personal property. I f  the change for nontm 
able services is  separately stated, sa les tax w ill be imposed on the total charge; in  the latt« 
case, tax w ill not be imposed on the sing le charge but the service provider w ill be con siders 
the end user of the incidental tangible personal property involved, and sa les or use tax w i 

be imposed on the cost of such property.

In the case of sales of taxable se rv ice s, a few states take the po sit ion  that the servic 
provider is liable for the co llection of sales or use tax from custom ers on the total itemize 
charges for performing the taxable serv ice, including any expenses incurred by the servic 
provider’s  employees, such as mileage charges, hotel expense, and auto rental charges. (Sc 

Helmel Engineering Prods. In c ., NY Com m issioner of Taxation and Finance, TSB-A-92(15 
Sales Tax, Feb. 26, 1992 and Texas Comptroller of Public A ccounts, Hearing No. 25,57 
issued Sept. 25 , 1 99 1 . )

The following chart is  divided into three parts for ease of presentation. The charts deta 
various items that are included in  the sa les price for determination o f the sa le s tax liabilit 
and list s  items that affect the sa les tax price in  computing the sales tax liability. These char 
highlight the common items that generally are included in the sa les price for sales t; 
purposes. We did not ask the states to list  every possible in c lu sio n  in  sa les price; thus, ti 
charts do not exhaust all the possib le  items that may be required to be included in  tl 
sales/use tax uase by each state.

R. Mark W illia m so n  
Foley & Lardner 
Milwaukee, W isconsin.
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®ends

M ost r e sp o n d in g  s ta te s re q u ire  th e  in c lu s io n  o f in s ta lla tio n  ch a rg e s , tra n sp o r ta tio n  
charges, s a le s  o f rep o sse ssed  p rop e rty , and  labo r or se rv ic e  co s ts  in  the sales p ric e  base . 
Som e s ta te s  in c lu d e  th e se  item s on ly  if th ey  are n o t s e p a ra te ly  s ta te d  o n  the sa les in vo ice .

Very few states allow the sales price to be reduced for other taxes, such as tobacco or 
federal gas taxes. However, the federal luxury tax, which is imposed on the retail sale 01 

lease of certain luxury items, generally is excluded from gross proceeds when calculating 
the sales and use tax. Trade-in allowances reduce sales price in most states although many 
states specify the type of property that this subtraction applies to.

In the case of manufacturers’ coupons and rebates, the majority of states require the 
amount o f the coupon or rebate to be included in the sales price base.


