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C S H B  2 6 4  (FIN)

“A n  A c t  relating to n e g o t i a t e d  regulation m a k i n g ;  a n d  pr ov iding 

for a n  effective d a t e”

H o u s e  Bill 264, e n a b l e s  a n d  e n c o u r a g e s  n e g o t i a t e d  

regulation/rule m a k i n g .  C u r r e nt ly  n e g o t i a t e d  regulation m a k i n g  

is in u s e  b y  the F e d e r a l  g o v e r n m e n t ,  M o n t a n a  a n d  N e b r a s k a  

a n d  seve ra l o t h e r  states.

T h e  citizens of A l a s k a  a r e  c l a m o r i n g  for t h e  Legislature to d o  

s o m e t h i n g  a b o u t  the regulation p r o c e s s ;  n e g o t i a t e d  regulation 

m a k i n g  a d d r e s s e s  t h e  issue o n  point.

N e g o t i a t e d  regulation m a k i n g  is u s e d  on ly  in c a s e s  involving 

v e r y  c o m p l e x  o r  controversial regulations.

N e g o t i a t e  regulation ( N e g / R e g )  is a  v o l u n ta ry  p r o c e s s  for 

drafting regulations that b r i ng s t o g e t h e r  t h o s e  parties w h o  

w o u l d  b e  significantly i m p a c t e d  b y  a  regulation (rule), including 

t he G o v e r n m e n t ,  to r e a c h  c o n s e n s u s  o n  s o m e  or all of its 

a s p e c t s  b e f o r e  t h e  rule is formally p u b l i s h e d  a s  a  proposal. A n  

impartial m e d i a t o r  is u s e d  to facilitate intensive d i s c u s s i o n s  

a m o n g  t h e  participants, w h o  o p e r a t e  a s  a  c o m m i t t e e  o p e n  to 

t he public.

S p o n s o r  S t a t e m e n t  f o r  H B  2 6 4

R e p .  J e a n n e t t e  J a m e s
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H B  2 6 4  N e g o t i a t e d  R e g u l a t i o n / R u l e  M a k i n g



R e g u l a t i o n s  draf te d u s i n g  this p r o c e s s  t e n d  to b e  m o r e  

technically a c c u r a t e ,  clear a n d  specific, a n d  less likely to b e  

c h a l l e n g e d  in litigation t h a n  a r e  rules drafted b y  t h e  a g e n c y  

a l o n e  w i t h o u t  input f r o m  o u t s i d e  parties. T h e  A P A  notice 

p r o c e s s  is u n c h a n g e d .

T h e  n e g o t i a t e d  regulation m a k i n g  p r o c e s s  c o s t s  m o r e  m o n e y  at 

the front e n d  t h a n  t h e  traditional a p p r o a c h  (e.g. t he a d d e d  c o s t  

for a  facilitator). In addition, a g e n c y  p e r s o n n e l  m u s t  w o r k  

closely a s  a  t e a m  with o u t s i d e  p a r t y  r e p r e s e n t a t i v e s  a n d  their 

t i m e  m u s t  b e  d e d i c a t e d  to t h e  project if it is to s u c c e e d .  T h e  

a d v a n t a g e s  clearly o u t w e i g h  t h e s e  considerations, h o w e v e r .  

B e c a u s e  re p re s e n t a t i v e  o f  all t h e  interested parties draft the 

regulation, the  f o r m a l  p r o c e s s  of public notice a n d  c o m m e n t  is 

generally v e r y  s m o o t h  a n d  v e r y  f e w  c o m m e n t s  a n d  c o n c e r n s  

a r e  raised in that p r o c e s s .  M o r e  importantly, l e n g t h y  regulation 

litigation is hopefully ge nerally e l im in a t e d  a n d  c o m p l i a n c e  with 

the rule is b e l i e v e d  to b e  m u c h  higher. T h u s ,  a g e n c y  l o n g - t e r m  

c o s t s  of litigating rules a n d  e n f o r c i n g  s t a n d a r d s  a r e  s h a r p l y  

r e d u c e d .

U s e  of a  n e g o t i a t e d  regulation m a k i n g  p r o c e s s  r e q u i r e s  m o s t  

a g e n c i e s  to c h a n g e  t he w a y  t h e y  a r e  a c c u s t o m e d  to d e v e l o p i n g  

a  rule. S t a n d a r d  prac ti ce  in rule d e v e l o p m e n t  is to h a v e  a  

particular office in the a g e n c y  d e v e l o p  a  draft regul a to ry  

d o c u m e n t ,  a n d  t h e n  that d o c u m e n t  is critiqued a n d  

r e f o r m u l a t e d  a s  it is sequentially referred to o t h e r  p a r t s  of the 

a g e n c y ,  the d e p a r t m e n t ,  the E x e c u t i v e  B r a n c h ,  a n d  t h e  public.

In n e g o t i a t e d  regulation m a k i n g ,  b y  contrast, the parties a r e  

b r o u g h t  t o g e t h e r  for s i m u l t a n e o u s  d i s c u s s i o n  a n d  

c o n s i d e r a t i o n  of particular i s s u e s  at the b e g i n n i n g  of t he 

p r o c e s s .

P l e a s e  call W a l t  Wilcox, o r  m e  if t h e r e  a r e  questions.
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H B  2 6 4  N e g o t i a t e d  R e g u l a t i o n / R u l e  M a k i n g

H o u s e  Bill 264, e n a b l e s  a n d  e n c o u r a g e s  n e g o t i a t e d  

regulation/rule m a k i n g .  C u r r e n t l y  n e g o t i a t e d  regulation m a k i n g  

is in u s e  b y  the F e d e r a l  g o v e r n m e n t ,  M o n t a n a  a n d  N e b r a s k a  

a n d  sev er al  o t h e r  states.

T h e  citizens of A l a s k a  a r e  c l a m o r i n g  for the Legislature to d o  

s o m e t h i n g  a b o u t  t he regulation p r o c e s s ;  n e g o t i a t e d  regulation 

m a k i n g  a d d r e s s e s  t h e  issue o n  point.

N e g o t i a t e d  regulation m a k i n g  is u s e d  only in c a s e s  involving 

v e r y  c o m p l e x  o r  controversial regulations.

N e g o t i a t e  regulation ( N e g / R e g )  is a  voluntary p r o c e s s  for 

drafting regulations that b r i n g s  t o g e t h e r  t h o s e  parties w h o  

w o u l d  b e  significantly i m p a c t e d  b y  a  regulation (rule), including 

the G o v e r n m e n t ,  to r e a c h  c o n s e n s u s  o n  s o m e  o r  all of its 

a s p e c t s  b e f o r e  the rule is fo rm al ly  p u b l i s h e d  a s  a  proposal. A n  

impartial m e d i a t o r  is u s e d  to facilitate intensive d i s c u s s i o n s  

a m o n g  the participants, w h o  o p e r a t e  a s  a  c o m m i t t e e  o p e n  to 

the public.

R e g u l a t i o n s  drafted u s i n g  this p r o c e s s  t e n d  to b e  m o r e  

technically a c c u r a t e ,  clear a n d  specific, a n d  less likely to b e  

c h a l l e n g e d  in litigation t h a n  a r e  rules drafted b y  the a g e n c y  

a l o n e  w i t h o u t  input f r o m  o u t s i d e  parties. T h e  A P A  notice 

p r o c e s s  is u n c h a n g e d .



T h e  n e g o t i a t e d  regulation m a k i n g  p r o c e s s  c o s t s  m o r e  m o n e y  at 

th e front e n d  t h a n  t h e  traditional a p p r o a c h  (e.g. t h e  a d d e d  c o s t  

for a  facilitator). In addition, a g e n c y  p e r s o n n e l  m u s t  w o r k  

closely a s  a  t e a m  wit h o u t si de  p a r t y  r e p r e s e n t a t i v e s  a n d  their 

t i m e  m u s t  b e  d e d i c a t e d  to t he proje ct  if it is to s u c c e e d .  T h e  

a d v a n t a g e s  clearly o u t w e i g h  t h e s e  c onsiderations, h o w e v e r .  

B e c a u s e  r e p r e s e n t a t i v e  o f  all t h e  interested parties draft t he 

regulation, t h e  f o r m a l  p r o c e s s  of public notice a n d  c o m m e n t  is 

generally v e r y  s m o o t h  a n d  v e r y  f e w  c o m m e n t s  a n d  c o n c e r n s  

a r e  raised in that p r o c e s s .  M o r e  importantly, l e n g t h y  regulation 

litigation is hopefully ge ne ra ll y  el im in at ed  a n d  c o m p l i a n c e  with 

the rule is b e l i e v e d  to b e  m u c h  h i g h e r  T h u s ,  a g e n c y  l o n g - t e r m  

c o s t s  of litigating rules a n d  e n f o r c i n g  s t a n d a r d s  a r e  s h a r p l y  

r e d u c e d .

U s e  of a  n e g o t i a t e d  regulation m a k i n g  p r o c e s s  r e q u i r e s  m o s t  

a g e n c i e s  to c h a n g e  t h e  w a y  t h e y  a r e  a c c u s t o m e d  to d e v e l o p i n g  

a  rule. S t a n d a r d  p r a c t i c e  in rule d e v e l o p m e n t  is to h a v e  a  

particular office in t h e  a g e n c y  d e v e l o p  a  draft regulatory 

d o c u m e n t ,  a n d  t h e n  that d o c u m e n t  is critiqued a n d  

r e f o r m u l a t e d  a s  it is sequentially referred to o t h e r  parts of the 

a g e n c y ,  the d e p a r t m e n t ,  t h e  E x e c u t i v e  B r a n c h ,  a n d  the public.

In n e g o t i a t e d  regulation m a k i n g ,  b y  contrast, the parties a r e  

b r o u g h t  t o g e t h e r  for s i m u l t a n e o u s  d i s c u s s i o n  a n d  

c o n s i d e r a t i o n  of particular i s s u e s  at the  b e g i n n i n g  of the 

p r o c e s s .

P l e a s e  call W a l t  Wilcox, o r  m e  if t h e r e  a r e  questions.



M a r c h  9. 1998

S e c t io n a l A n a ly s is  o f  C S H B  2 6 4  (F IN )
("N e g o t ia te d  R e g u la t io n  M a k in g  P r o c e s s " )

S e ctio n  1 o f  the b ill se ts  ou t  a n e w  a rtic le  in  the A d m in is tra t iv e  P ro ce d u re  A c t  (A P A )  

to  e sta b lish  p ro ce d u re s  fo r  n e g o tia te d  reg u la tion  m a k in g . T h e  s e c t io n s  are e x p la in e d  as fo l lo w s :

A S  4 4 .6 2 .7 1 0  sets  o u t  the p u rp o s e  a n d  a p p lica b ility  o f  n e g o tia te d  re g u la tion  m ak in g .

It e x p la in s  that

( 1 )  the p u rp o se  o f  the n e w  p r o v is io n  is to  esta b lish  a fra m e w o rk  fo r  

c o n d u c t in g  n e g o tia te d  re g u la tio n  m a k in g  co n s is te n t  w ith  the A P A ;

(2 )  n e g o t ia te d  re g u la tion  m a k in g  is su p p le m e n ta l to  the "re g u la r "  regu la tion  

p r o c e s s  an d  m a y  b e  u sed  as a su p p lem en ta l p ro ce d u re  to  p erm it the d ire c t  p a rtic ip a tio n  o f  

a f fe c te d  in terests in the d e v e lo p m e n t  o f  re g u la tio n s ;

(3 )  a state  a g e n c y  m a y  m o d i fy  the c o n s e n s u s  as a resu lt o f  th e  su b seq u en t 

re g u la tion  m a k in g  p r o c e s s ;

(4 )  in n o v a t io n a n d  e x p e r im e n ta t io n  in n e g o t ia t io n  reg u la tion  m a k in g  p ro ce ss  

is n ot lim ited  b y  the b i l l ;  an d

(5 )  o th e r  state a g e n c ie s  that are n o t s u b je c t  to  A P A  m a y  u se  the p ro ce s s .

A S  4 4 .6 2 .7 2 0  sets o u t the stan dards fo r  d e te rm in a tio n  o f  the n eed  fo r  a n e g o tia te d  
re g u la tion  m a k in g  co m m itte e . T h e  state a g e n c y  m a y  u se  it w h e n  it is  "th e  p u b lic  in terest ."  T h is  
s e c t io n  sets  ou t a list o f  fa c to rs  fo r  state a g e n c y  to c o n s id e r  in d e te rm in in g  the p u b lic  in terest. (Jpon  
d e te rm in in g  that a c o m m it te e  w ill b e  fo r m e d , the state a g e n c v  m u st n o t ify  the p u b lic  s o  that 

in terested  p e rso n s  ca n  a p p ly  to  ’ >e a p p o in te d  to  the c o m m itte e .

A S  4 4 .6 2 .7 3 0  se ts  o u t  the standard  fo r  the u se  o f  a c o n v e n e r  to assist in  the m a k in g  

the d e te rm in a tion  o f  n e e d  u n d er A S  4 4 .6 2 .7 2 0 .

A S  4 4 .6 2 .7 4 0  sets  o u t  the stan dards fo r  e s ta b lish m e n t, su p p ort, and term in a tion  o f  
the c o m m it te e . S u b s e c t io n  (a )  a u th o r ize s  the a g e n c y  to  e s ta b lish  a n e g o tia te d  reg u la tion  m a k in g  

c o m m it te e . S u b s e c t io n  (b )  a l lo w s  the a g e n c y  h ea d  to e x p a n d  the m e m b e rs h ip  i f  n e ce ssa ry  to 
fa c ilita te  the w o r k in g s  o f  the c o m m itte e . S u b s e c t io n  ( c )  req u ires  the a g e n cy  to m a k e  a v a ila b le  

a d m in istra tiv e  su p p o rt  to  the c o m m it te e  that the a g e n c y  d e te rm in e s  n ecessa ry . S u b s e c t io n  (d )  
term in ates  the c o m m it te e  u p on  a d o p t io n  o f  the re g u la tio n  o r  at ea r lie r  date.
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Sectional Analysis

M a r c h  9, 1 9 9 8

P a g e  2

A S  4 4 .6 2 .7 5 0  sets  ou t  the c o m m it te e  d u ties , p ro ce d u re , an d  rep ort. S u b s e c t io n  (d )  

a l l o w s  the c o m m it te e  to  tran sm it a rep ort that c o n ta in s  the p r o p o s e d  re g u la tio n  , i f  the c o m m itte e  

rea ch es  co n s e n s u s . S u b s e c t io n  (e )  a l lo w s  the c o m m it te e , i f  it d o e s  n o t  rea ch  c o n s e n s u s  to  transm it 
a re p o rt  s p e c i fy in g  areas o n  w h ic h  c o n s e n s u s  w a s  re a ch e d  an d  u n re s o lv e d  issu es . S u b s e c t io n  ( f )  

req u ires  th e  c o m m it te e  to  c o m p ly  w ith  the O p e n  M e e t in g s  A c t  req u irem en ts .

A S  4 4 .6 2 .7 6 0  sets  o u t stan dards fo r  fa c ilita to r  s e le c t io n , d u tie s , a n d  au th ority . 
S u b s e c t io n  (a ) a l lo w s  the a g e n c y  to  a p p o in t  a fa c ilita to r . S u b s e c t io n  (b )  req u ires  the fa c ilita to r  to 

p re s id e  at m e e t in g s  an d  c o o r d in a te  w ith  the a g e n c y  o n  the m a n a g e m e n t o f  re co rd s . S u b s e c t io n  ( c )  
p r o v id e s  that fa c ilita to r  d o e s  n o t  h a v e  d e c is io n -m a k in g  a u th ority  fo r  the c o m m it te e .

A S  4 4 .6 2 .7 7 0  se t o u t the stan dards fo r  e m p lo y e e s , c o n tr a c to r s ,e x p e n s e s , an d  fu n d in g  

re la tin g  to  th e  c o m m itte e . S u b s e c t io n  (a )  a l lo w s  the a g e n c y  to  e m p lo y  o r  co n tra c t  fo r  s e r v ic e s  fo r  

a  p e r s o n  to  serv e  as a c o n v e n e r  o r  fa c ilita to r  o r  u se  the s e r v ic e s  o f  a state e m p lo y e e  fo r  th o se  
p u r p o s e s . S u b s e c t io n  (b )  p re c lu d e s  c o n s id e r a t io n  o f  a p e rso n  as a c o n v e n e r  o r  fa c ilita to r  i f  the 
p e rs o n  has a fin a n c ia l o r  o th e r  in terest that w o u ld  p rev en t th e  p e rso n  fr o m  s e rv in g  in  an  im partia l 
and  in d e p e n d e n tm a n n e r . S u b s e c t io n (c )  a l lo w s  the state to  a c c e p t  gran ts o r  g if ts  to  fu n d  the p ro c e s s  
i f  the in fo rm a tio n  o n  the grant o r  g if t  is  p u b lic , n o  c o n d it io n  is p la ce d  o n  the gran t o r  g ift  to  the 
a g e n c y , an d  any o th e r  lega l re q u ire m e n ts  h a v e  b e e n  m et. S u b s e c t io n  (d )  req u ires  a m e m b e r  o f  a 

n e g o t ia te d  re g u la tio n  m a k in g  c o m m it te e  to d is c lo s e  a  gran t, g ift , o r  o th e r  fin a n c ia l b e n e fit  that 
e x c e e d s  $ 1 5 0  and  that has b e e n  a c c e p te d  to  f in a n ce  the d is c lo s in g  m e m b e r ’ s p a rtic ip a tio n  o n  the 

co m m it te e .

A S  4 4 .6 2 .7 8 0  p re c lu d e s  ju d ic ia l  r e v ie w  o f  an  a g e n cy  d e c is io n  to e s ta b lish , ass ist, o r  

term in ate  re g u la tio n  m a k in g  c o m m it te e . A  re g u la tio n  that is p ro d u c t  o f  n e g o tia te d  reg u la tion  
m a k in g  m e e t in g  an d  later s u b je c t  to  ju d ic ia l  r e v ie w  is  g iv e n  n o  g rea ter  d e fe r e n c e .

A S  4 4 .6 2 .7 9 0  req u ires  n e g o t ia te d  re g u la tio n  m a k in g  to  be  an  a d d it io n a l p r o c e s s  to 
A P A  re g u la tio n  m a k in g . T h is  s e c t io n  req u ires  that n e g o t ia t io n  "sh a ll, w h e re  p o s s ib le , o c c u r "  b e fo re  

fo rm a l re g u la tio n  p r o c e s s  b e g in s .

A S  4 4 .6 2 .7 9 5  se ts  o u t c o n fid e n t ia lity  o f  certa in  re co rd s  o r  d o c u m e n ts  that c o n ta in  

p rop r ie ta ry  in fo rm a tio n .

A S  4 4 .6 2 .8 3 0  se ts  o u t  d e fin it io n s .

S e c t io n  2  o f  the b ill p r o v id e s  s p e c i f ie d  im m u n ity  f o r  n e g o tia te d  re g u la t io n  m a k in g  
c o m m it te e  and its m e m b e rs  f o r  an act o r  o m is s io n  o c c u r r in g  in the c o u r s e  an d  s c o p e  o f  their o f f i c ia l  

d u ties .
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S e c t io n  3 o f  the b ill p r o v id e s  an e x e m p t io n  fr o m  the p ro cu re m e n t  c o d e  fo r  an y  

co n tra c ts  fo r  the c o n v e n e r  o r  fo r  the fa c ilita to r . _

S e c t io n  4  o f  the b ill p la ce s  a n y  state p o s it io n  e s ta b lish e d  as c o n v e n e r  o r  fa c ilita to r  

in the e x e m p t  s e rv ice .

S e c t io n  5 o f  the b ill p r o v id e s  an e x p re s s  e x e m p t io n  to  the A la s k a  E x e c u t iv e  B ra n ch  

E th ics  A c t  f o r  m e m b e rs  o f  a  n eg o tia ted  re g u la tio n  m a k in g  c o m m it te e .

S e c t io n  6  o f  the b ill p r o v id e s  a  c o n fo r m in g  a m e n d m e n t to  r e m o v e  th e  c h a n g e s  m a d e  
b y  s e c . 5 o f  th e  b ill a lter  the su n set p r o v is io n  re p e a ls  the p r o v is io n s  o f  s e c s . 1 -  4  o f  th e  b il l  o n  

Ju ly  1 ,2 0 0 3 .

S e c t io n  7 o f  the b ill rep ea ls  the p r o v is io n s  o f  s e cs . 1 -  4  o f  the b ill o n  J u ly  1, 2 0 0 3 . 
T h is  p ro v id e s  a su n set p r o v is io n  to  a l lo w  state a g e n c ie s  and  the leg is la tu re  to  e v a lu a te  the p r o c e s s  

a fter  f iv e -y e a r  e x p e r ie n c e  w ith  it.

S e c t io n  8 o f  the b ill m a k es  the b il l  e f f e c t iv e  im m e d ia te ly , i f  the b il l  is  e n a cte d  in to

law .
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