


S e n a t o r  D a v e  D o n l e y
A L A S K A  S T A T E  L E G IS L A T U R E

MEMORANDUM

T o: S e n a to r  T im  K e lly
C h a i r ,  S e n a te  R u le s  C o m m i t t e e

F ro m : S e n a to r  D a v e  D o n le y

R e: C a l e n d a r  R e q u e s t  fo r  SJR  3  - " P r i s o n e r  R ig h ts

D a te : A p r i l  1 ,1 9 9 7

I r e q u e s t  t h a t  y o u  c a le n d a r  S e n a te  J o in t  R e s o lu t io n  3 , r e la t in g  to  th e  r i g h t s  o f  
p r i s o n e r s ,  f o r  f lo o r  a c t io n .

S e n a te  J o in t  R e s o lu t io n  3  w o u l d  l im i t  th e  r i g h t s  o f  c o n v ic te d  p r i s o n e r s  in  th e  
S ta te  o f  A la s k a  to  th e  r e q u i r e m e n t s  o f  th e  U .S . C o n s t i tu t io n .

T h e  A la s k a  S ta te  C o n s t i t u t i o n  p r o v id e s  A la s k a n s  w i th  in d iv id u a l  r i g h t s  a n d  
l ib e r t i e s  t h a t  th e  U n i te d  S ta te s  C o n s t i t u t i o n  d o e s  n o t .  U n f o r tu n a t e ly  th e s e  
a d d i t i o n a l  c o n s t i t u t i o n a l  r i g h t s  p r o te c t  n o t  o n ly  l a w  a b id in g  A la s k a n s  b u t  a ls o  
g iv e  s p e c ia l  r i g h t s  to  c o n v ic te d  c r im in a ls  c u r r e n t ly  in c a r c e r a te d  in  A la s k a .  T h is  
c r e a te s  d i f f i c u l t i e s  w i t h  p r i s o n  a d m in i s t r a t i o n  in  A la s k a  a n d  e n c o u r a g e s  l a w  s u i t s  
b y  p r i s o n e r s  u n d e r  th e  A la s k a  c o n s t i tu t io n .

W h i le  s u c h  s p e c ia l  S ta te  C o n s t i t u t i o n a l  r ig h t s  a r e  h ig h ly  d e s i r a b le  f o r  t h e  g e n e r a l  
p u b l i c ,  th e y  a r e  n o t  a p p r o p r i a t e  fo r  c o n v ic te d  im p r i s o n e d  c r im in a ls .  S JR  3  
p r e v e n t s  t h i s  c o n f u s io n  a n d  u n d e s i r a b le  r e s u l t s  b y  a d o p t i n g  a  s in g le  
c o n s t i t u t i o n a l  s t a n d a r d  - th e  F e d e r a l  s t a n d a r d  -  f o r  d e t e r m in i n g  p r i s o n e r ’s  r ig h ts .

T h a n k  y o u  in  a d v a n c e  fo r  y o u r  c o n s id e r a t i o n  o f  th is  r e q u e s t .  If y o u  h a v e  a n y  
q u e s t io n s ,  p l e a s e  c o n ta c t  m y s e l f  o r  J a m e s  A r m s t r o n g  o f  m y  s ta f f  a t  4 6 5 -3 8 9 2 .
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S e n a t o r  D a v e  D o n l e y
A L A S K A  S T A T E  L E G I S L A T U R E

SPONSOR STATEMENT SJR 3 (JUD)
LIMITING PRISONER RIGHTS UNDER THE ALASKA CONSTITUTION  

TO THE REQUIREMENTS OF THE U.S. CONSTITUTION

Senate Joint Resolution 3 would limit the rights of convicted prisoners in the 
State of Alaska to the requirements of the U.S. Constitution.
The Alaska State Constitution provides Alaskans with individual rights and 
liberties that the United Slates Constitution does not. Unfortunately these 
additional constitutional rights protect not only law abiding Alaskans but also 
give special rights to convicted criminals currently incarcerated in Alaska. This 
creates difficulties with prison administration in Alaska and encourages law suits 
by prisoners under the Alaska constitution.

While such special State Constitutional rights are highly desirable for the general 
public, they are not appropriate for convicted imprisoned criminals. SJR 3 
prevents this confusion and undesirable results by adopting a single 
constitutional standard - the Federal standard - for determining prisoner’s rights.

Another related difficulty is the Cleary consent decree which has hamstringed 
the administration of prisons in Alaska. The Cleary consent decree did not 
distinguish between Federal and State constitutional standards. But this decree 
does require greater prisoner's rights in Alaska than are required by the U.S. 
Constitution. SJR 3 cannot directly overrule Cleary since it was a consent 
decree. SJR 3 can, however, assure that the U.S. Constitution, and not a more 
protective state constitutional standard, will be the standard for future decisions 
on prisoner's rights in Alaska.
Additionally, pursuant to recent legal developments, the state may be able to 
modify or overturn the Cleary consent decree in which case the new single 
standard adopted by SJR 3 could be applied. SJR 3 itself may give the state 
sufficient basis to request a court to re-open the Cleary settlement and at the least 
will add to any legal justification to do so. The immediate impact of passage of 
SJR 3 may be small, but as the Federal courts allow tougher Federal prisons and 
limit prisoner’s rights the standard for Alaskan prisoners will get tougher also.
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S e n a t o r  D a v e  D o n l e y
A L A S K A  S T A T E  L E G I S L A T U R E

SJR 3 PRISONER’S R IGHTS 
FEDERAL CONSTITUTIONAL RIGHTS  
VS. STATE CONSTITUTIONAL R IGHTS

1) DISCIPLINE &  CLASSIFICATION
T h e  U n i t e d  S la t e s  S u p r e m e  C o u r t  h e l d  t h a t  p r i s o n e r s  f a c in g  lo s s  o f  g o o d  t im e  
o r  s o l i t a r y  c o n f in e m e n t  a r e  e n t i t l e d  to  d u e  p r o c e s s  p r o t e c t io n s .  P r i s o n e r s  
f a c in g  a  m e r e  lo s s  o f  p r i v i l e g e s  a r e  n o t  e n t i t l e d  to  th e s e  p r o t e c t io n s .  W o l f f  v . 
M c D o n n e l l  (1 9 7 4 ).

T h e  A la s k a  S u p r e m e  C o u r t  h a s  e x p a n d e d  u p o n  th e s e  p r o t e c t i o n s  f o r  A la s k a  
in m a t e s  f a c in g  d i s c i p l i n a r y  c h a r g e s ,  f i n d i n g  g r e a t e r  p r o t e c t i o n s  u n d e r  th e  
A la s k a  C o n s t i t u t i o n . M c G in n i s  v . S te v e n s  (1 9 7 5 ).

2) PROGRAM S AND  REHABILITATION
U n d e r  t h e  U n i t e d  S ta t e s  C o n s t i t u t i o n  c o u r t s  h a v e  n o t  a r t i c u l a t e d  a  r i g h t  o f  
p r i s o n e r s  to  p a r t i c i p a t e  in  p a r t i c u l a r  p r o g r a m s  o r  to  r e c e iv e  r e h a b i l i t a t i v e  
t r e a t m e n t .  E a c h  c i r c u i t  t h a t  h a s  c o n s i d e r e d  th e  i s s u e  h a s  h e l d  t h a t  e n f o r c e d  
id l e n e s s  d o e s  n o t  c o n s t i t u t e  c r u e l  a n d  u n u s u a l  p u n i s h m e n t .  T o u s s a i n t  v .
M c C a r th y  (1 9 8 6 )

T h e  A la s k a  S u p r e m e  C o u r t  h a s  f o u n d  t h a t  p r i s o n e r s  h a v e  a  r i g h t  o f  a c c e s s  to  
r e h a b i l i t a t i o n  p r o g r a m s  u n d e r  th e  A la s k a  C o n s t i t u t i o n . F e r g u s o n  v . S ta te ,  
D e p a r t m e n t  o f  C o r r e c t i o n s  (1 9 9 0 )

3) LAW  LIBRARIES AND  ACCESS TO  COURTS
T h e  U n i t e d  S ta te s  S u p r e m e  C o u r t  h e l d  t h a t  t h e  r i g h t  o f  a c c e s s  t o  th e  c o u r t s  is  
s u c h  a  f u n d a m e n t a l  r i g h t  t h a t  p r i s o n  o f f ic ia ls  a r e  u n d e r  a n  a f f i r m a t i v e  d u t y  
to  e n s u r e  t h a t  i t  is  m a i n t a i n e d .  T o  e n s u r e  t h a t  i t  is  m a i n t a i n e d ,  p r i s o n  
o f f ic ia ls  a r e  r e q u i r e d  to  e i t h e r  p r o v i d e  l a w  l i b r a r i e s  in  p r i s o n s  o r  a n y  
a l t e r n a t i v e  m e a n s  t h a t  g u a r a n t e e  p r i s o n e r s  t h e i r  r i g h t  o f  a c c e s s  to  th e  c o u r t s .
B o u n d s  v . S m i th  (1 9 7 7 )

In  A la s k a  th e  C le a r y  s e t t l e m e n t  d o e s  n o t  a l l o w  a n y  a l t e r n a t iv e s  to  p r o v i d i n g  
e x p e n s iv e  l a w  l i b r a r i e s  a t  e a c h  i n s t i t u t i o n .
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The 9th Circuit Court of Appeals recently held that in Alaska case a prisoner 
has a constitutional right to a photocopier. Hiser v. Franklin (1996)
4) S Q U A R E  F O O T A G E  R E Q U IR E M E N T S  O N  C E L L  S IZ E S

The Department of Corrections is required, under the Cleary consent decree, 
to provide a specific amount of square footage in inmate's cells. These square 
footage requirements vary on the number of inmates in a cell and the 
number of hours a prisoner is required to be in the cell. Additionally, there 
are specific requirements on the number of inmates that may occupy 
"dormitory" type cells. There are also different square footage requirements 
for any new facility built in Alaska.

The Federal constitution does not make such square footage requirements for 
prisoner's ceils or limits on dormitory style housing.
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Revision D ate:____________________________________
Title: "Proposing an amendment to the Constitution limiting 
the rights of prisoners...11_____________________________

Sponsor: Senator Donlev __________________________

Department Affected: Administration

BRU: Public Defender Agency
Component: Public Defender Aoencv

Requestor: fS) Judiciary

EXPENDITURES/REVENUES:

COM PONENT SERIAL NO. 1631 

(Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 - 0.0 0.0

I CHANGE IN REVENUES < ) 0.0 0.0 0.0 0.0 00 0.0

FUND SOURCE: (Thousands of Dol ars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY 97) 
POSITIONS:

cost: S 0.0 J

FULL-TIME
PART-TIME
TEMPORARY
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T he reso lu tio n  p laces  befo re  th e  v o te rs  o f  A iask a  a n  a m e n d m e n t lim itin g  th e  r ig h ts  an d  p ro tec tions o f A la s k a n  
p riso n ers  a g a in s t  in flic tio n  o f  c ru e l a n d  u n u su a l p u n ish m e n t to  th o se  r ig h ts  a n d  p ro tec tio n s req u ired  u n d e r  th e  
federa l co n s titu tio n .
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