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S p o n s o r  S t a t e m e n t

N o i s e  a t  A i r p o r t s  a n d  S p o r t  S h o o t i n g  R a n g e s

Airports and sport shooting ranges offer a public service as well as 
recreational opportunities and have become increasingly under attack in the 
lower forty-eight states. Since populations are tending to shift from urban to 
rural areas, new groups of citizens are m oving into areas with existing 
airports and ranges. This encroachm ent has resulted in hundreds of lawsuits 
and complaints against airport and range owners and operators due to the 
noise level.

Senate Bill 8 was introduced to provide private airports and sport shooting 
ranges in Alaska protection from lawsuits if the action arises out of the noise 
level from normal operation or its uses; provided the facility was established 
before the person acquired the property or prior to any noise control 
ordinance or law.

W ithout the passage of SB 8 private airports and sport shooting ranges within 
Alaska will rem ain vulnerable to legal sanctions jeopardizing the 
opportunities they provide through their ongoing and traditional uses.

This issue was addressed by the 19th Legislature with Senate Bill 274. SB 274 
passed the Senate by a vote of 17-1, and the House by a margin of 33-5, before 
being vetoed by the governor.

This piece of legislation is endorsed by the National Rifle Association, Alaska 
Air Carriers Association, the Alaska Outdoor Council, Alaska Boating 
Association and the Alaska A irm en’s Association.

Thank  y o u  for you r  cons ide ra t ion .
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T h e  H o n o r a b l e  T i m  K e l l y  

C h a i r

S e n a t e  R u l e s  C o m m i t t e e  

S t a t e  C a p i t o l  

J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

T h e  D e p a r t m e n t  o f  Law, o n  b e h a l f  o f  t h e  e x e c u t i v e  b r a n c h ,

h a s  f o u r  s p e c i f i c  c o n c e r n s  w i t h  S e n a t e  B i l l  8, " A n  A c t  r e l a t i n g  t o  

t h e  n o i s e  l e v e l s  o f  a i r p o r t s  a n d  s p o r t  s h o o t i n g  f a c i l i t i e s . "  

B e c a u s e  t h e  b i l l  w a s  m o v e d  o u t  o f  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  

w h i l e  w e  w e r e  i n  t h e  m i d d l e  o f  o u r  p r e s e n t a t i o n ,  t h e s e  c o n c e r n s  

h a v e  n o t  y e t  b e e n  n o t e d  o n  t h e  r e c o r d .  H o w e v e r ,  I h a v e  p e r s o n a l l y  

d i s c u s s e d  C o n c e r n  #4 w i t h  B r e t t  H u b b e r  o f  S e n a t o r  H a l f o r d ' s  s t a f f  

a n d  h e  w i l l  e n t e r t a i n  a m e n d m e n t s  f r o m  u s  t o  a s s u a g e  t h a t  c o n c e r n .  

T h e  p u r p o s e  o f  t h i s  l e t t e r  is t o  e n s u r e  t h a t  a l l  o f  o u r  c o n c e r n s  

a r e  n o t e d  b e f o r e  t h i s  b i l l  m o v e s  o u t  o f  t h e  S e n a t e .

T h e  f o u r  c o n c e r n s  are:

1. A s  law, t h e  b i l l  w i l l  r e d u c e  f l u i d i t y  o f  l a n d  use.

2. T h e  b i l l  is a l e g i s l a t i v e  e n d o r s e m e n t  o f

u n r e a s o n a b l e  a c t i o n s .

3. N o i s e  is a l o c a l ,  n o t  a s t a t e w i d e ,  i s s u e .

4. E i t h e r  t h e  b i l l  v i o l a t e s  t h e  A l a s k a  C o n s t i t u t i o n  o r

f a i l s  t o  c l e a r l y  s t a t e  w h a t  it m e a n s .

Re: D e p a r t m e n t  o f  L a w  C o n c e r n s

w i t h  S e n a t e  B i l l  8

D e a r  S e n a t o r  K e l l y :

03-C5LM



The H o n o r a b l e  T i m  K e l l y  F e b r u a r y  13, 1997

Chair, S e n a t e  R u l e s  Committee

E a c h  o f  t h e s e  i s  c i s c u s s e d  i n  d e t a i l  t h r o u g h o u t  t h e  r e m a i n d e r  o f  

t h i s  l e t t e r .

C o n c e r n  1: T H E  B 'Lb R E D U C E S  F L U I D I T Y  O F  L A N D  U S E  A N D  I N H I B I T S

G R O W T H  O F  A N  A R E A  B E C A U S E  I T  C O M P L E T E L Y  B A R S  N E W  

A R R I V A L S  F R O M  C O M P L A I N I N G  A B O U T  N O I S E .

E x p l a n a t i o n :

T h e  b i l l  c o m p l e t e l y  b a r s  a p e r s o n  f r o m  c h a l l e n g i n g  

n o i s e m a k e r s  i n  c o u r t  if t h a t  p e r s o n  a c q u i r e d  l a n d  i n  t h e  v i c i n i t y  

o f  t h e  n o i s e m a k e r  a f t e r  t h e  n o i s e m a k e r  s t a r t e d  m a k i n g  n o i s e .  See, 

P r o p o s e d  S e c t i o n  3 4 . 7 5 . 0 1 0 ( a ) ,  ( c ) ; P a g e  1 l i n e s  9-1 1 ,  a n d  p a g e  2

l i n e s  7 - 9 .  T h i s  d o c t r i n e  -- t h a t  a p e r s o n  m a y  c o m p l a i n  a b o u t  

a n o t h e r  o n l y  if t h e  c o m p l a i n a n t  w a s  t h e r e  f i r s t  -- is k n o w n  as 

" c o m i n g  t o  t h e  n u i s a n c e . "  A s  a c o m p l e t e  b a r  t o  c o m p l a i n t s ,  t h e  

d o c t r i n e  w a s  f i r s t  r e c o g n i z e d  i n  E n g l a n d  i n  1 8 3 8  b u t  w a s  a b a n d o n e d  

t h e r e  i n  1 8 7 8 .  It h a s  n e v e r  r e c e i v e d  w i d e s p r e a d  a c c e p t a n c e  in 

A m e r i c a n  c o u r t s .  O n  t h e  c o n t r a r y ,  it is g e n e r a l l y  r e p u d i a t e d  b y  

o u r  j u d i c i a r y .  5 P o w e l l ,  R e a l  P r o p e r t y  (1995),

1 7 0 4  [3] a t  6 4 - 4 8 .

I n  A m e r i c a ,  " c o m i n g  t o  t h e  n u i s a n c e "  is o n e  f a c t o r  t h e  

c o u r t s  c o n s i d e r  w h e n  a p r s o n  c h a l l e n g e s  a n o i s e m a k e r  b u t  it is n o t  

a c o m p l e t e  b a r  t o  t h e  l i t i g a t i o n .  T h e  r e a s o n  f o r  t h i s  h a s  b e e n  

e x p l a i n e d  i n  t h e  R e s t a t e m e n t  o f  T o r t s ,  a c o m p i l a t i o n  o f  A m e r i c a ' s  

c o m m o n  l a w s :

If p e o p l e  w e r e  b a r r e d  f r o m  c o u r t  b e c a u s e  t h e y  c a m e  

t o  t h e  n u i s a n c e ,  t h o s e  w h o  s e t t l e d  i n  a n  a r e a  w o u l d  

a c q u i r e  c o m p l e t e  c o n t r o l  o v e r  t h e  f u t u r e  of 

a d j o i n i n g  a n d  n e a r b y  l a n d .  T h i s  w o u l d  i n h i b i t  a n d  

i m p a i r  t h e  f l u i d i t y  o f  l a n d  us e .  Y e t ,  f l u i d i t y  o f  

l a n d  u s e  is a b a s i c  a s p e c t  o f  t h e  A m e r i c a n  e c o n o m y .

4 R e s t a t e m e n t  o f  L a w  2d, T o r t s  (1979) , § 84 0 D ,  c o m m e n t  b, 

( p a r a p h r a s e d ,  n o t  q u o t e d ) .

T h i s  s a m e  c o n c e r n  w a s  s t a t e d  d i f f e r e n t l y  in a t r e a t i s e  o n  

A m e r i c a n  R e a l  P r o p e r t y  l a w  (P o w e l l ,  s u p r a ) :



The H o n o r a b l e  T i m  K e l l y  F e b r u a r y  13, 1997

Chair, S e n a t e  Ru les Committee

If n e w  l a n d o w n e r s  w e r e  b a r r e d  f r o m  c o u r t  b e c a u s e  

t h e y  c a m e  t o  t h e  n u i s a n c e ,  a n  e x i s t i n g  l a n d o w n e r  

c o u l d ,  b y  s e t t i n g  u p  a n  a c t i v i t y  o r  a c o n d i t i o n  

t h a t  r e s u l t s  i n  a n u i s a n c e ,  c o n d e m n  a l l  t h e  l a n d  in 

h i s  v i c i n i t y  t o  a s e r v i t u d e  w i t h o u t  p a y i n g  a n y  

c o m p e n s a t i o n  a n d  s o  c o u l d  a r r o g a t e  t o  h i m s e l f  a 

g o o d  d e a l  o f  t h e  v a l u e  o f  a d j o i n i n g  l a n d .

( p a r a p h r a s e d ,  n o t  q u o t e d ) . W e  t h i n k  it i m p o r t a n t  t h a t  t h e  

l e g i s l a t u r e  r e c o g n i z e  it is e m b r a c i n g  a d o c t r i n e  t h a t  h a s  b e e n  

r a t h e r  w i d e l y  r e j e c t e d  b y  o t h e r s  b e c a u s e  t h e  d o c t r i n e  i n h i b i t s  

l o g i c a l  g r o w t h  o f  a c o m m u n i t y  a n d  r e a s o n e d  d e v e l o p m e n t  o f  r e a l t y .

C o n c e r n  # 2 :  T H E  B I L L  P R E V E N T S  A  L A N D O W N E R  F R O M  A B A T I N G  A N O T H E R

P E R S O N ' S  A C T I V I T I E S  E V E N  W H E R E  T H O S E  A C T I V I T I E S  

U N R E A S O N A B L Y  I N T E R F E R E  W I T H  T H E  L A N D O W N E R ' S  U S E  A N D  

E N J O Y M E N T  O F  H I S  O W N  P R O P E R T Y .

E x p l a n a t i t

A  " n u i s a n c e "  is, b y  d e f i n i t i o n ,  o n e  p e r s o n ' s  u n r e a s o n a b l e  

i n t e r f e r e n c e  w i t h  a l a n d o w n e r ' s  u s e  a n d  e n j o y m e n t  o f  t h e  

l a n d o w n e r ' s  p r o p e r t y .  4 R e s t a t e m e n t  o f  L a w  2d, T o r t s  ( 1 9^9), §§ 

8 2 1 B  a n d  822. T h e  k e y  w o r d  is U N R E A S O N A B L E .  W e  d o  n o t  c o m p r e h e n d  

a n y  r a t i o n a l  b a s i s  f o r  m a n d a t i n g  t h a t  o n e  l a n d o w n e r  s u f f e r  

u n r e a s o n a b l e  i n t e r f e r e n c e  f r o m  a n o t h e r .

M o r e o v e r ,  i n  a n u i s a n c e  a c t i o n  a l a n d o w n e r  is p r o t e c t i n g  

h i s  o w n  p r o p e r t y .  I d .  at § 8 2 1 D .  U n d e r  c o m m o n  law, a l a n d o w n e r  

d o e s  n o t  h a v e  a n o i s e - b a s e d  n u i s a n c e  a c t i o n  a g a i n s t  a n o t h e r  u n l e s s  

t h e  o t h e r ' s  a c t i v i t i e s  c r e a t e  n o i s e s  t h a t  c r o s s  o v e r  t o  t h e  

l a n d o w n e r ' s  p r o p e r t y .  Id. at § 82 1E. T h u s ,  a n u i s a n c e  c a s e  is n o t  

a s i t u a t i o n  w h e r e  o n e  p e r s o n  g e t s  t o  t e l l  a n o t h e r  h o w  t h e  o t h e r  

s h o u l d  u s e  h i s  o w n  l a n d ;  it is a s i t u a t i o n  w h e r e  o n e  p e r s o n  g e t s  t o  

t e l l  a n o t h e r  t h a t  t h e  o t h e r  c a n n o t  a l s o  " u s e "  t h e  f i r s t  p e r s o n ' s  

la n d .  W e  m u s t  w o n d e r  a l o u d  w h y  t h i s  l e g i s l a t u r e  d e e m s  it 

a p p r o p r i a t e  t o  d i v e s t  s o m e  l a n d o w n e r s  o f  t h e  r i g h t  t o  q u i e t u d e  t h a t  

n o r m a l l y  a c c o m p a n i e s  p r o p e r t y  o w n e r s h i p .

N o r  d o  w e  u n d e r s t a n d  w h y  t h e  b i l l  f a i l s  t o  a c k n o w l e d g e  

t h a t  " r e a s o n a b l e n e s s "  c h a n g e s  o v e r  t i m e .  H a d  t h i s  l e g i s l a t u r e



The H o n o r a b l e  T i m  K e l l y

Chair, S enate Rules Committee

F e b r u a r y  13, 1997

c o n v e n e d  i n  J u n e a u  w h e n  t h e  o l d  s t a m p  m i l l s  w e r e  r u n n i n g ,  t h e  

l e g i s l a t o r s  w o u l d  h a v e  h a d  t o  y e l l  t o  b e  h e a r d  i n  t h e i r  c h a m b e r s .  

It w a s  r e a s o n a b l e ,  a t  t h a t  tim e ,  f o r  t h e  l o c a l  m i n i n g  a c t i v i t y  t o  

b e  s o  n o i s y .  No w ,  w e  t h i n k  it f a i r  t o  s a y  t h a t  f e w  l e g i s l a t o r s  

w o u l d  a c c e p t  s u c h  n o i s e  d u r i n g  t h e  e n t i r e t y  o f  t h e  s e s s i o n .  C o m m o n  

l a w  r e c o g n i z e s  t h e  e v o l u t i o n  of r e a s o n .  Id. at <3 821F, c o m m e n t s  c 

- f a n d  § 826, c o m m e n t s  b  - c. W e  s e e  n o  l e g i t i m a t e  s t a t e  i n t e r e s t  

i n  a n  a c t  t h a t  f a i l s  t o  r e c o g n i z e  t h a t  e v o l u t i o n  b u t  i n s t e a d  l o c k s  

c i t i z e n s  i n t o  a s t a t u s  q u o  t h a t  m a y  w e l l  b e c o m e  a t a v i s t i c  a n d  

a n a c h r o n i s t i c .

C o n c e r n  # 3 :  N O I S E  IS A  L O C A L  C O N C E R N .

E x p l a n a t i o n :

N o  s i n g l e  n o i s e  t r a v e l s  t h r o u g h o u t  t h e  s t a t e .  F o r  t h i s  

r e a s o n  c o u r t s  d e a l  w i t h  n o i s e  i s s u e s  o n  a v e r y  l o c a l ,  s i t e

s p e c i f i c  b a s i s .  E . g . ,  K r u e g e r  v. M i t c h e l l . 3 3 2  N . W . 2 d  7 3 3  

(Wis. 1983) ( a i r p o r t  n o i s e ) ;  G r a y  v. B a r n h a r t . 6 0 1  A . 2 d  924 

(Pa. 1 9 9 2 ) ( s h o o t i n g  r a n g e  n o i s e ) ,  S o i a  v. F a c t o r y v i l l e  

S p o r t s m e n ' s  C l u b . 6 1 0  A . 2 d  4 9 1  (Pa. 1 9 92) ( s h o o t i n g  r a n g e  

n o i s e ) . W h i l e  it is t r u e  t h a t  s o m e  c o n t r o l  o f  a i r c r a f t  n o i s e

h a s  b e e n  t a k e n  o v e r  b y  t h e  f e d e r a l  g o v e r n m e n t ,  t h e  o n l y

a i r c r a f t  n o i s e  i s s u e s  l e f t  t o  t h e  c o n t r o l  o f  o t h e r  g o v e r n m e n t s  

a r e  p e c u l i a r l y  l o c a l .  C f ., C i t y  o f  B u r b a n k  v. L o c k h e e d  A i r  

T e r m i n a l .  I n c . . 4 1 1  U.S. 624 (1973) w i th  K r u e g e r , s u p r a .  W e  

d o u b t  t h e r e  i s  a n y  l e g i t i m a t e  s t a t e  i n t e r e s t  i n  s u c h  l o c a l  

i s s u e s  t h a t  j u s t i f i e s  u s u r p a t i o n  o f  c o n t r o l  f r o m  t h e  p e o p l e  

m o s t  d i r e c t l y  a f f e c t e d  b y  t h e  n o i s e .

C o n c e r n  # 4 :  T H E  B I L L  IS A M B I G U O U S  A N D  M A Y  V I O L A T E  T H E

C O N S T I T U T I O N .

E x p l a n a t i o n :

A r t i c l e  I, S e c t i o n  15 o f  t h e  A l a s k a  C o n s t i t u t i o n  

p r o h i b i t s  a n y  l a w  t h a t  i r r e v o c a b l y  g r a n t s  a s p e c i a l  p r i v i l e g e  o r  

i m m u n i t y .  T h e  p r o p o s e d  S e c t i o n  3 4 . 7 5 . 0 1 0 ( a )  g r a n t s  a s p e c i a l  

p r i v i l e g e  t o  o p e r a t o r s  o f  c e r t a i n  a i r p o r t s  a n d  s h o o t i n g  r a n g e s :  

t h e y  m a y  m a k e  l o t s  o f  n o i s e .  T h a t  p r i v i l e g e  is s p e c i a l  b e c a u s e  it 

is n o t  g i v e n  t o  p u b l i c  a i r p o r t s  o r  s h o o t i n g  r a n g e s ;  it .-is n o t  g i v e n
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t o  n o i s y  t y p e s  o f  a c t i v i t i e s  o t h e r  t h a n  a i r p o r t s  o r  s h o o t i n g  
r a n g e s ;  i t  i s  n o t  g i v e n  t o  p r i v a t e  a i r p o r t s  a n d  s h o o t i n g  r a n g e s  
t h a t  s t a r t  u p  i n  a n  a l r e a d y  e s t a b l i s h e d ,  q u i e t  c o m m u n i t y .

T h e  p r o p o s e d  S e c t i o n  3 4 . 7 5 . 0 1 0 ( a )  a l s o  im m u n iz e s  c e r t a i n  
f a c i l i t i e s  f r o m  s u i t  a n d  t h e  p r o p o s e d  S e c t i o n  3 4 . 7 5 . 0 3 0  im m u n iz e s  

th e m  f r o m  r e g u l a t i o n .

I f  t h e s e  p r i v i l e g e s  a n d  im m u n i t i e s  a r e  i r r e v o c a b l e ,  t h e y  
a r e  u n c o n s t i t u t i o n a l .  T h e s e  p r i v i l e g e s  a n d  im m u n i t i e s  a r e  
i r r e v o c a b l e  i f  t h e y  a r e  n o t  l i m i t e d  o r  l o s t  f o l l o w i n g  a s u b s t a n t i a l  
c h a n g e  i n  t h e  u s e  o f  t h e  f a c i l i t y .  A r e  t h e s e  p r i v i l e g e s  a n d  
im m u n i t i e s  l o s t  f o l l o w i n g  a s u b s t a n t i a l  c h a n g e  i n  u s e ?  T h e  b i l l  i s  

a m b ig u o u s .

On t h e  o n e  h a n d , t h e  p r o p o s e d  3 4 . 7 5 . 0 1 0 ( b )  [P a g e  2 , l i n e s  
1 - 5 ]  p u r p o r t s  t o  l i s t  a l l  i n s t a n c e s  w h e r e  t h e  p r i v i l e g e s  a n d  
im m u n i t i e s  d o  n o t  a p p l y  S in c e  t h a t  s e c t i o n  d o e s  n o t  r e f e r e n c e  " a  
s u b s t a n t i a l  c h a n g e  i n  u s e  o f  t h e  f a c i l i t y , " o n e  c o u l d  i n f e r  t h a t  
t h e  p r i v i l e g e s  a n d  im m u n i t i e s  a r e  r e t a i n e d  e v e n  a f t e r  a s u b s t a n t i a l  
c h a n g e . I f  t h a t  i s  t r u e ,  t h e  b i l l  i s  p r o b a b l y  u n c o n s t i t u t i o n a l ,  
v i o l a t i n g  A r t i c l e  I  S e c t i o n  1 5 .

O n t h e  o t h e r  h a n d , t h e  p r o p o s e d  3 4 . 7 5 . 0 1 0 ( c )  s e e m s t o
g r a n t  som e r i g h t s  t o  c e r t a i n  p e r s o n s  i f  t h e  f a c i l i t y  s u b s t a n t i a l l y
c h a n g e s  i t s  u s e . [P a g e  2 , l i n e s  9 - 1 0 . ]  S i m i l a r l y ,  p r o p o s e d  
3 4 . 7 5 . 0 2 0  p u r p o r t s  t o  e s t a b l i s h  a s t a t u t e  o f  l i m i t a t i o n s  f o r  
b r i n g i n g  a c t i o n s  f o l l o w i n g  a s u b s t a n t i a l  c h a n g e  i n  u s e .  [P a g e  2 , 
l i n e  1 5 . ]  T h e s e  tw o  s e c t i o n s  m ake n o  s e n s e  u n le s s  we i n f e r  t h a t  a 
c a u s e  o f  a c t i o n  f o l l o w i n g  s u b s t a n t i a l  c h a n g e s  i s  im p l i e d ,
n o t w i t h s t a n d i n g  t h e  s i l e n c e  o f  3 4 . 7 5 . 0 1 0 ( b ) .  W h i l e  a  c o u r t  m ig h t  
m a k e  t h a t  i n f e r e n c e  t o  a v o i d  t h e  u n c o n s t i t u t i o n a l i t y  a n d  t h e
n o n s e n s e , t o  d o  s o  i t  w o u ld  h a v e  t o  r e a d  i n t o  t h e  b i l l  la n g u a g e  
t h a t  i s  n o t  a c t u a l l y  t h e r e .

We t h i n k  i t  n e c e s s a r y  a n d  a p p r o p r i a t e  f o r  t h e  l e g i s l a t u r e  
t o  e n s u r e  t h a t  i t ' s  b i l l  i s  s e n s i b l e  a n d  c o n s t i t u t i o n a l .  T o w a r d  
t h a t  e n d  we e m b ra c e  t h e  a m e n d m e n ts  p r e v i o u s l y  o f f e r e d  b y  t h e  A la s k a  
M u n i c i p a l  L e a g u e  a n d  u n d e r  c o n s i d e r a t i o n  b y  S e n a t o r  H a l f o r d .
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T h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  e x p r e s s  o u r  v i e w s  o n

t h i s  b i l l .

S i n c e r e l y  y o u r s ,

BRUCE M . BOTELHO

A s s i s t a n t  A t t o r n e y  G e n e r a l
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DEPA RTM EN T O F  C O M M U N ITY  AND

REGION AL AFFAIRS

OFFICE O F THE COMMISSIONER

□  P.O. BOX 112100JUNEAU, ALASKA 99011-2100 PHONE: (907) 465-4700 FAX: (907) 405-29J0

TONY KNOWLES, GOVERNOR

□  333 W. 4TH AVENUE, SUITE 220 ANCHORAGE, ALASKA 99501-23-11 
PHONE: (907) 269-1500 
FAX: (907) 269-1520

February 13, 1997

Senator Tim Kelly, Chair 
Senate Rules Committee 
State Capitol R o o m  101 
Juneau, Alaska 99811

Dear Senator Kelly:

The Department of Community and Regional Affairs has concerns regarding 
Senate Bill 8, now in possession of the Senate Rules Committee. The bill would 
prohibit municipalities from applying new regulations or noise control laws to the 
outdoor level of noise at certain existing airports and sports shooting facilities. 
The noise levels produced in conjunction with operating these existing facilities 
would be "grandfathered in,” and would not be subject to subsequently 
implemented municipal regulations or noise control laws.

The Department is concerned about the public policy implications of state 
involvement in an area of law traditionally overseen by local government. Under 
Senate Bill 8, the state would dictate to local communities certain activities that 
can or cannot take place within their boundaries. W e  believe that local land use 
decisions should be made by the affected local government, as Title 29 now 
authorizes.

It is our understanding that the Department of Law is working with Senator 
Halford’s staff on amendments that would alleviate our concerns. W e  urge the 
Rules Committee to consider adopting amendments put forward by Senator 

/  Hal/orci’s staff.

Lamar Cotten 
Deputy Commissioner

cc: Senator Rick Halford
Pat Pourchot, Governor’s Office
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