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ANALYSIS: (continued)

Introduction

HB 131 would place an advisory vote before the voters at the next general election asking whether the legislature
should enact a law providing for capital punishment for murder in the first degree. In the event that the voters
respond in the affirmative, and the legislature enacts capital punishment legislation, there will be significant costs for

the Public Defender Agency.

A subsequent legislative bill that would authorize capital punishment, would classify murder in the first degree as a
capital felony, and establish sentencing procedures for capital felonies. In general, if the procedures are similar to
those suggested in previous capital punishment bills, a death sentence would not be imposed unless at least one of
several specified aggravating factors was found to exist and the aggravating factor, cr factors, was not outweighed by
mitigating factors. (See, for example, SB 52, introduced in the 19th Legislature.)

The capital caseload of the Public Defender Agency will be a direct function of the number of murder cases prosecuted
in the state combined with prosecutorial decisions to seek the death penalty. As such the Public Defender Agency's
fiscal analysis is premised on projections made by the Department of Law in its fiscal analysis of HB 131. The
Department of Law indicated it prosecuted 17 murder cases in 1994 where the death penalty could have been sought in
that the requisite statutory aggravators were present. Of those 17, ten would likely result in death penalty trials. The
Department of Law concluded that they would gain nine convictions from wh* n the death penalty would be imposed in

SiX cases.

Of the ten cases which are projected to go to trial as capital cases. The Public Defender anticipates being assigned to
seven, with the other three either involving private lawyers or attorneys secured through the Office of Public Advocacy
(where the PD is unable to undertake representation because of legal conflict of interest).

Because the number of murders can vary significantly from year to year predicting actual numbers of cases is difficult.
It is not difficult, however, to predict a profound fiscal impact for the PD once the death penalty becomes law. The
concept of "super due process”, established by the U.S. Supreme Court as the required standard of practice for
defending death penalty cases, necessitates that highly capable lawyers and support staff (in sufficient numbers) be in

place to handle any and all cases of this nature.

Fiscal Impact

Passage of death penalty legislation will have an undeniably significant impact on the entire criminal justice system,
including the courts, corrections, prosecution, public counsel services and other related entities. Death penalty cases
require greater due process safeguards than do non-capital cases. This is obviously a consequence of the severity and
finality of a death sentence as well as the potential for killing an innocent person by mistake. It must be understood
that the criminal justice system is an imperfect process based on the combination of law and human judgment. Some
percentage of error is a consequence of the American jury system. In non-death cases the system stands ready to
correct those mistakes when and where they become known. An execution following a death penalty case can never be
corrected. It is for these reasons so much care must bo taken to defend individuals accused in capital cases. Providing
"super due process" translates into adequate attorney resources, support resources, expert and consultation monies,
funds for appealing death penalty convictions and other attendant expenses. A commonly accepted estimate for expert
witness fees alone in a death penalty case is $60,000.

Capital felony trials are bifurcated, that is, two separate trials are actually held. The first determines guilt or
innocence; the second determines whether aggravating factors exist to justify execution; whether mitigating factors
exist that outweigh the aggravating factors, and whether to impose a period of imprisonment or death. The experiences
of other states is that these trials require far more defense resources than first degree murder cases that do not involve
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the potential for execution.

Many states that have a death penalty provide a minimum of two defense attorneys to each capital defendant to insure
that the required heightened procedural safeguards are met. The American Bar Association Standards for Criminal
Justice: Providing Defense Services (3d. Ed.) note the following:

Workload in capital cases creates extraordinary difficulties in every

jurisdiction in which the death penalty can be imposed. Time

requirements in such cases vastly exceed those of non-capital felony

cases. In some states where death row populations are high, the

situation has reached crisis proportions. After conducting a national

survey, for example, attorneys in Florida arrived at an annual caseload

standard of five cases per attorney when the defendant was not under a

warrant of death, and three cases per attorney when a warrant for

execution had been issued. In California, where the Office of the State

Public Defender handled capital appeals in the California Supreme

Court, one study concluded that the attorneys handling such cases

should be responsible for only two to three briefs per year in such cases.

(at p. 73; footnotes omitted).

During the investigation and preparation phase of the case, crime scene evidence will have to be examined and the
forensic examinations performed by the state will have to be scrutinized. Psychiatric experts are essential to deal with
competency, insanity or diminished capacity issues. Motion practice in death penalty cases has been estimated to be
five times more labor and cost-intensive than in non-capital homicide trials. Trial itself in capital cases is an extremely
lime consuming process, lasting in excess of six months in some cases. Serious scheduling conflicts will arise in staff
resources to provide simultaneous representation in a number of cases.

A sentencing, or penalty phase trial is categorically different in breadth and procedure from any comparable proceeding
in a non-capital trial. Heightened due process requirements continue. In addition to the expert witnesses employed
during the trial phase, such expertise will be necessary when mental health issues do not rise to the level of perfect
defenses but are important in establishing mitigators. Additionally, extensive investigation and presentation of the
defendant's family friends, co-workers, neighbors, and school and social workers is minimally required. The analysis of
defendants' entire life and the gathering of historical detail is absolutely mandated. In u recent California case 240
such witnesses were located and interviewed, and 120 of those were called as actual witnesses in a single penalty

phase.

It is not unusual for a death penalty case to remain in the court system, litigated by the parties, for a period of up to
ten years. There is also extensive appellate work which is routinely done in each death penalty case following
conviction. Following arc the procedures which are typically utilized after a trial and sentencing:

Motion to modify the death sentence/reconsider before state trial judge:
Mandatory' appeal of conviction and sentence to Alaska Supreme Court;

Writ of certiorari to the United States Supreme Court;

Post-conviction relief proceedings in state court;

Appeal of unsuccessful post-conviction relief proceedings to the Court of Appeals;
(. Petition for hearing of post-conviction relief proceeding denial to the Alaska Supreme Court;
Petition for writ of habeas corpus in Federal District Court:

3 Appeal to the United States Court of Appeals if writ unsuccessful:

(, Rehearing in the United States Court of Appeals:

10. Writ of certiorari to the United States Supreme Court;

11. Request for clemency/commutation to Executive Branch of government;
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12. Emergency stays to the United States Supreme Court prior to execution.

While precise numbers may be difficult to predict, the conclusion is inescapable: to meet the extraordinary workload
difficulties of capital cases extraordinary resources must be allocated.

Breakdown of Fisc | Imnnct

1. Personal Services. Given the complexity and intensity of effort involved in each death penalty trial and penalty
hearing, many states require by statute that a minimum of two defense attorneys take up representation of the accused
in death penalty matters. Both the state District Attorney and the Office of Public Advocacy contemplate such a policy
for their respective agencies. The Public Defender will follow this prudent course, whether established by statute or

internal policy.

Assuming that the Public Defender Agency is appointed to seven capital cases per year, denth penalty units will be
established in its two largest offices; Anchorage and Fairbanks. A trial team in each of these offices will be established
the first year. Even if only 4 cases proceed to trial in that year, preparation must begin immediately. The second year
an appellate team will be placed in Anchorage. (Please note that unlike the Department of Law, the Public Defender
Agency has no equivalent to the Office of Special Prosecutions and Appeals). The appellate team will not be needed
until the second year following enactment of the death penalty because it is not expected that an appeal would be "ripe"
until that time. Obviously adequate support staff, to include legal interns (designated as "Associate Attorneys" under
state personnel classification) paralegals, investigators and secretaries, will be necessary. A second appellate team will
be established in Fairbanks in the third year following enactment of capital punishment.

2. Travel and Contractual. Travel expenses will be necessarily high given the broad geographic area served by these
teams. These teams will have to travel to locations where the crime occurred and where trial is being held. Trav>
expenses are higher in Alaska because of the geography of the state, the lack of surface roads and the high cost of air
travel and lodging. Costs will be even higher for the considerable out-of-state travel associated with these cases. Once
an individual is convicted of a capital offense, preparation begins for the penalty phase (sentencing hearing). Defense
investigators will travel to locations where the defendant lived, went to school, etc., to interview people and develop
facts for the purpose of vitiating a sentence of execution. If favorable witnesses arc located, they will then have to be

subpoenaed for travel to Alaska for the hearing.

Contractual expenditures for expert witnesses will be significant. As the Department of Law pointed out in its fiscal
note recent cost studies of capital trials in other states indicate that expert witnesses for both the trial and sentencing
proceedings cost about $60,000 on the average. This estimate is consistent with the research by the Public Defender
Agency on this issue. In addition there will be expert witness costs for the appellate work done following trial,
conviction and sentence to death. These costs can be as high as the expert witness fees incurred during trial.

;. Supplies and Eoninmeni. These expenses naturally accrue when additional staff are required. Estimates which
follow are very conservative projections without consideration of inflationary factors.

4. Trninim:. Attorneys will most likely need to be recruited from outside as there are few or no "death-qualified"
attorneys available locally, and none currently employed by the Public Defender Agency. Training ill Alaska law will be
required. Additionally, training for lawyers engaged in death penalty work is a critical component for any death

penalty defense unit. Both the prosecution and the defense will avail themselves of national training programs which

are conducted on a yearly basis related to the.se kinds of cases on an on-going basis.
Conrlnsion

Due to the accrual of cases from year to year, once implementation of the death penalty occurs expenses could greatly
exceed that anticipated in this fiscal analysis. This agency has no control over the trend of homicide crimes nor the
discretion which will be exercised by the prosecution in seeking the death penalty. Continued additional staff will have
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to bo added to this agency beyond the fourth year of implementation of the capital crime law. Despite our best
predictive efforts, this cost estimate very well might understate staff/contractual needs. Only several years of
experience with the death penalty will permit adjustment of projections and fiscal anulysis.

(Analysis continues on next page)
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Development of two Capital Defense Teams, one in Anchorage and one in Fairbanks.

@
OBJECT Atty V
100 - Salaries & Benefit;; 193.4
1934
1100 - Travel
Staff Travel & Per Diem 15.0
15.0
300 - Contractual
Communications 7.2
Copy & Discovery 11.2
Office Space Leases 10.0
PC Network Maint. 3.0
West law 24
33.8
100 « Supplies
Office Supplies 3@
Law Library 24
New Position Supplies 3.0
9.0

@ILEG97/@ KP6/6

Fiscal Imnact--FY 98

First Year Cost Summary

@

Atty IV

181.6

181.6

15.0

15.0

7.2
11.2
10.0

3.0

2.4

33.8

3.6
2.4
3.0

9.0
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(2)Assoc

Atty |

117.3

117.3

10.0

10.0

2.4
11.2
5.0
3.0
2.4

24.0

3.6
2.4
3.0

9.0

@

Invest

122.8

122.8

15.0

15.0

7.2
11.2
5.0
3.0
0.0

26.4

3.6
12
3.0

7.8

@

Paralegal

108.1

108.1

10.0

10.0

2.4
11.2
5.0
3.0
2.4

24.0

3.6
24
3.0

9.0

@

Sec |

76.9

76.9

6.0

6.0

2.4
11.2
3.0
3.0
0.0

19.6

2.4
6.0
3.0

54

BILL NO. SB 60

Total

800.1

800.1

71.0

71.0

28.8
67.2
38.0
18.0

9.6

161.6

20.4
10.8
18.0

49.2
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500 - Equipment

New Position Equipment 5.0 5.0 5.0 5.0 5.0 5.0 30.0
Personal Computer 8.0 8.0 8.0 8.0 8.0 8.0 48.0
13.0 13.0 13.0 13.0 13.0 13.0 78.0

TOTAL 264.2 252.4 173.3 185.0 1G4.1 120.9 1159.9

Second Year Cost Summary
Additional Costs

Development of Capital Appellate Team in Anchorage

) () ™ (@)
OBJECT Atty V Atty IV Paralegal Secretary Total
100 - Salaries & Benefits 90.G 85.1 53.1 37.8 266.6
90.6 85.1 53.1 37.8 266.6
200 « Travel

Staff Travel &Per Diem 35 3.5 25 0.0 9.5
3.5 3.5 2.5 0.0 9.5

300 « Contractual
Communications 4.0 4.0 2.4 2.4 12.8
Copy & Discovery 18.0 18.0 9.0 0.0 45.0
Office Space Leases 5.6 5.6 5.6 5.6 22.4
PC Network Maim . 2.4 24 2.4 0.0 7.2
Westlaw 15 15 15 15 6.0
31.5 315 20.9 9.5 93.4

@/LEG97/@.KP6/7 Pago_7_ of _n_



STATE OF ALASKA

1997 LEGISLATIVE SESSION

400 - Supplies
Office Supplies
Law Library

New Position Supplies

500 - Equipment

New Position Equipment

Personal Computer

TOTAL

1.8

3.6

15

6.9

2.5

4.0

6.5

139.0

Third Year Cost Summary

FISCAL NOTE

18
12
15

4.5

2.5
4.0

6.5

1311

Additional Costs

1.8

1.2

15

4.5

2.5

4.0

6.5

87.5

BILL NO.

12

0.0

15

2.7

25

4.0

6.5

56.5

Development of second Capital Appellate Team in Fairbanks and addition of trial lawyers and staff in Anchorage
and Fairbanks due to increased caseload.

OBJECT

100 e Salaries &
Benefits

200 - Travel

Staff Travel & Per
Diem

@/LEG97/@.KP6/8

©)

Atty V

*296.2

296.2

185

18.5

ey
Atty IV

96.5

96.5

2.5

25

(I)Assoc

Atty 1

54.9

54.9

5.0

5.0

@

Invest

122.8

122.8

15.0

15.0

)

Paralegal

55.0

55.0

25

2.5

©)

Sec |

116.0

16.0

6.0

6.0

SB 60

6.6
6.0
6.0

18.6

10.0
16.0

26.0

414.1

Total

741.4

741.4

49.5

49.5
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300 - Contractual

Communications 11.2 4.0 3.6 7.2 2.4 4.8 33.2
Copy & Discovery 28.0 18.0 5.0 5.0 9.0 3.0 68.0
Office Space Leases 16.8 5.6 5.6 112 5.6 16.8 61.6
PC Network Maint. 4.8 2.4 1.2 0.0 2.4 0.0 10.8
Westlaw 4.5 15 15 15 15 4.5 15.0
65.3 315 16.9 24.9 20.9 29.1 188.6
400 - Supplies
Office Supplies 5.4 18 1.8 3.6 1.8 3.6 18.0
Law Library 3.6 12 1.2 12 1.2 0.0 8.4
New Position Supplies 4.5 15 15 3.0 1.5 4.5 16.5
135 45 45 7.8 4.5 8.1 42.9
500 - Equipment
New Position 7.5 25 2.5 5.0 2.5 7.5 275
Equipment
Personal Computer 12.0 4.0 4.0 8.0 4.0 12.0 44.0
195 6.5 6.5 13.0 6.5 195 71.5
TOTAL 413.0 1415 87.8 183.5 89.4 178.7 1093.9

Additional Case Costs

First Year: 4 Trials

Expert Witness Fees
$60,000 per ease x 4 cases = 240.0

Witness travel and per diem
$50,000 per case x 4 cases - 200.0
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Witness fees
$2,500 per case x 4 cases

Deposition/Court Reporter charges
$20,000 per case x 4 cases

Training and Consultation

Second Year: 6 Trials plus 4 Appeals

Expert Witness Fees
$60,000 per case x 6 cases

Wi itness travel and per diem
$50,000 per case x 6 cases

Wi itness fees
$2,500 per case x 6 cases

Deposition/Court Reporter charges
$20,000 per case x 6 cases
$30,000 per case x 4 case

Training and Consultation

Third Year: 7 Trials phis 6 new appeals

Expert Witness Fees
$60,000 per case x 7 cases

W itness travel and per diem
$50,000 per case x 7 cases

Wi itness fees
$2,500 per case x 7 cases

Deposition/Court Reporter charges
$20,000 per case x 7 cases
$30,000 per case x 6 case

Training and Consultation

@/LEG97 '©.KPG/IO
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10-0

80.0

50.0

360.0

300.0

15.0

120.0

120.0

50.0

420.0

350.0

17.5

140.0

180.0

50.0
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Cumulative Cost Summary

OBJECT Year 1 Year 2 Year 3 Year 4

100 - Salaries & Benefits 800.1 1066.7 1808.1 1808.1
800.1 1066.7 1808.1 1808.1

200- Travel

Staff Travel 71.0 80.5 130.0 130.0

Witness Travel 200.0 300.0 350.0 350.0
271.0 380.5 480.0 480.0

300 - Contractual

Staff Contractual 161.6 255.0 443.6 443.6
Outside Services 380.0 665.0 807.5 807.5
541.6 920.0 12511 1251.1

400 - Supplies 49.2 57.2 941 53.6
49.2 57.2 94.1 53.6

500 - Equipment 78.0 26.0 715 175
78.0 26.0 715 175

Total 1739.9 2450.4 3704.8 3610.3
ITT 12.0 16.0 27.0 27.0
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