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This bill creates a new evidentiary privilege that allows environmental audits to be kept confidential in civil and 
administrative (not criminal) cases. It also grants immunity from civil and administrative penalties for people 
who voluntarily disclose a violation of an environmental law or who disclose information that leads to the 
disclosure of a violation of an environmental law. "Environmental law" is defined to include federal, state, and 
municipal laws and is to be broadly construed.

Audit Privilege. To be privileged, the audits must be voluntary, confidential, internal, and retrospective. 
Information required to be reported under a law, permit, contract or lease, or information gathered independently 
of the audit are not covered. In addition, if the state can prove that one of the bill's exceptions apply, then a 
court may require disclosure.

Immunity. A  person who voluntarily discloses a violation of an environmental law, or who discloses information
--------------------------------- -̂--- l------------------ Z
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ANALYSIS CONTINUATION:

that leads to the discovery of a violation, would be immune from administrative or civil penalties. The violation 
must be corrected within 90 days, or pursuant to a compliance agreement that allows for correction within a 
reasonable time, for immunity to apply. Immunity is not available for violations that result in substantial 
personal injury on site, or substantial personal, property, or environmental injury offsite. The term 
"substantial" is not defined. This bill a llows for the mitigation of penalties for people who do not qualify for 
immunity.

It is not possible to accurately quantify the increased costs to litigate the audit privilege and immunity 
provisions in this bill, in part because o f the uncertainty about the types of proceedings to which the provisions 
would apply. Nevertheless, we have identified what wo believe to be the minimum responsible level of 
resources necessary to contend with the anticipated assertions of privilege and immunity. These are the 
equivalent of two-thirds of a full-time attorney, and contractual funding for expert witnesses during the first 
three years of implementation. Once precedents are established, we expect these costs to be reduced.

General Legal Issues Resulting in Fiscal Impact

This is a new area of law, and there will be litigation and appeals related to the new privilege. An agency may 
have to defend the exercise of legitimate regulatory functions against a claim that the agency is improperly 
using privileged (confidential) information. Because the bill provides for some exceptions, there will also be 
litigation over what exceptions apply.

We also anticipate that additional legal assistance will be required for the affected agencies to negotiate, draft 
and review permits, contracts, leases, regulations and other documents to ensure that adequate compliance 
information is being gathered and maintained to meet the state’s regulatory and proprietary responsibilities.
The agencies will also require advice about what information is privileged and about public records 
requirements.

Section 2 of the bill in AS  09.25.460(a), deletes language that would have allowed the state to obtain 
objective facts even if they were contained in self audits. This change will result in a fiscal impact on the 
department due to the necessity for expert w itnesses to gather and analyze factual information. Allow ing 
objective facts to be withheld under the privilege will greatly complicate all cases involving self audits, and is a 
dramatic departure from current law. The Finance CS did remove language concerning the state's ability to 
obtain audit information in pipeline tariff cases. This change will decrease the department's cost estimate by 
$75,000.

Agency-Specific Issues Resulting in Fiscal Impact

We have identified below some of the anticipated impacts on specific departments that lead us to conclude 
that our estimate of attorney resources is conservative. We noted in our original fiscal note on SB 41 that 
many of these impacts could be mitigated by limiting the number of departmental programs that are either 
explicitly or implicitly covered by the bill. W ith the elimination of the health and safety provisions from SB 41, 
the department's cost projections have declined by approximately one-third; however, other provisions referring 
to regulatory agencies remain ambiguous.
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ANALYSIS CONTINUATION:

Department of Environmental Conservation

The bill could impact state-run programs in DEC that require federal approval, for instance Drinking Water and 
Air Quality. Protecting the state's primacy in these programs will require increased attorney time. We will 
propose amendments to mitigate the impact (which stems from both the privilege and immunity sections o f the 
bill).

Other Agencies (DNR. DOTPF. Alaska Oil and Gas Conservation Commission)

The bill could jeopardize federal approval of programs like the A O G CC 's  Underground Injection Control program 
(the UIC program in Texas has been threatened because of that state's audit law). Protecting the state's interest 
by retaining primacy in this program will require increased attorney time. Any agency involved in protecting the 
state's interest in contaminated sites cases require additional attorney and outside expert time.

SU M M ARY  OF COSTS

The full-time equivalent cost estimate is based on the department's standard attorney cost schedule ($127,000) 
and includes clerical support, communications, space, supplies, data processing, and other normal overhead 
expenses. Case specific travel and expert witness costs are included separately.

FISCAL NOTE

STATE OF ALASKA BILL NO. C S S B  4 1  (F IN)
1 9 9 7  LEGISLATIVE SESSION

FY98 - FYOO
Approximately 973 hours @ $87/hour (2/3 FTE attorney) 
Direct case travel 
Expert witnesses 

Total Costs

FY01 - FY03
Approximately 487 hours @ $87/hour 
Direct case travel 
Expert witnesses 

Total Costs

$42.4
$1.7

$2 0 . 0

$64.0

$84.7
$3.3

$33.3
$121.3
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ALASKA MINERS ASSOCIATION, INC.
501 W. N crthern  L ights B lvd .. Su ite 203 . A nchorage , A laska 9 95 03  FAX: (907 ) 2 7 8 -7 9 97  T e leph one : (907 ) 2 7 5 -0347

H o n o r a b le  T im  K e lly  
C h a i r m a n ,  S e n a te  R u le s  C o m m i t t e e  
C a p i to l  B u i ld in g  

J u n e a u ,  A K  99801

RE: S B -41, R e la t in g  to  E n v i r o n m e n ta l  S e lf -A u d its  

D e a r  S e n a to r  K e lly ,

T h e  A la s k a  M in e r s  A s s o c ia t io n  w is h e s  to  g o  o n  r e c o r d  in  s u p p o r t  o f  S e n a te  B ill 41 . T h is  
b ill in v o lv in g  v o lu n ta r y  s e l f  a u d i t s  is  a  p o s i t iv e  s t e p  f o r  th e  S ta te ,  f o r  i n d u s t r y  a n d  fo r  th e  

p u b l ic .

F o r  th e  S ta te  a n d  in d u s t r y ,  th is  b ill w il l  h e lp  fo s te r  a n  a tm o s p h e r e  t h a t  is  c o n d u c iv e  to  o p e n  
c o m m u n ic a t io n  a n d  h e lp  r e m o v e  a  s t r u c t u r a l  im p e d i m e n t  t h a t  n o w  e x is ts  to  o p e n  

c o m m u n ic a t io n .  I t  w il l  a l lo w  th e  S ta te  a n d  i n d u s t r y  to  b e t t e r  w o r k  t o g e th e r  to  s o lv e  th e  
re a l  p ro b le m s .  T o o  m a n y  la w s , b o th  f e d e r a l  a n d  s ta te ,  fo rc e  th e  S ta te  to  o p e r a te  a s  a  " p o lic e  
p a t r o l "  in  i ts  d e a l in g  w i th  in d u s t r y .  W h e n  th is  is  th e  c a se , i n d u s t r y  w ill  a n d  m u s t  b e  
c o n s t a n t l y  w a tc h in g  fo r  th e  l e g a l / s u i t / l i a b i l i t y  p o te n t i a l  in  e v e r y th in g  i t  s a y s  a n d  d o e s .  
T h is  b i l l  w i l l  h e lp  to  r e m o v e  a  p o r t i o n  o f  th e  b u i l t - in  s t r u c t u r a l  fo rc e s  t h a t  c a u s e  th is  

c o n te n t io u s  r e la t io n s h ip .

F o r  th e  p u b lic ,  th is  b ill w ill m e a n  th a t  p r o b le m s  w ill  b e  h a n d l e d  b e t t e r  a n d  if  t h e r e  a r e  r e a l  
p r o b le m s  th e s e  w il l  b e c o m e  k n o w n .  T h e  e n e r g ie s  o f  th e  p e o p le  f r o m  b o th  th e  S ta te  a n d  
i n d u s t r y  w o r k in g  o n  a n  i s s u e  w il l  b e  f o c u s e d  to  s o lv e  a c tu a l  p r o b le m s ,  r a t h e r  t h a n  

g u a r d in g  th e i r  r e s p e c t iv e  le g a l  o p t io n s .

T h a n k  y o u  fo r  th is  o p p o r tu n i ty  to  c o m m e n t .  If th e r e  is a n y  w a y  w e  c a n  h e lp  m o v e  th is  b ill 

to  p a s s a g e  a n d  s ig n in g  in to  la w  p le a s e  c o n ta c t  m e .

March 18,1997

S in c e re ly ,

S te v e n  C . B o re ll , I \E .  
E x e c u t iv e  D i r e c to r

cc: Senator Loren Leman
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Sponsor Statem ent -- SB 41 

"An Act relating to environmental audits to determine 
compliance w ith certain laws, permits, and regulations."

Senate Bill 41 estab lishes tw o incentives for businesses and  o ther regu lated  
entities to conduct vo lu n tary  self-audits of in ternal operations, in an effort to secure 
full com pliance w ith  env ironm enta l laws and  regulations.

The first incentive is lim ited  im m u n ity . Entities th a t conduct vo lun tary  self­
au d its  w ill be im m u n e  fro m  civil an d  a d m in is tra tiv e  p en alties  fo r v io la tions 
d iscovered , p ro v id ed  several cond itions are m et. The instances of noncom pliance 
m ust be d iscovered  th ro u g h  a self-audit, and  rep o rted  p rom ptly  to the app rop ria te  
regu latory  agency. The reg u la ted  en tity  m u st take action to correct the identified  
problem  and  p rev en t its fu tu re  recurrence. Im m unity  is n o t available for violations 
causing substan tia l off-site dam age or serious on-site injury. In addition, no  im m unity 
is ava ilab le  for v io la tio n s  th a t  are  k n o w in g ly  co m m itted  o r th a t re su lt from  
recklessness. Im m unity  can be den ied  to regu la ted  entities w ith  a h isto ry  of sim ilar 
violations, or a p a tte rn  of d isregard  for environm ental laws.

The second  incen tive is q u a lified  p riv ile g e . C erta in  portions of the reports 
generated from  v o lun tary  se lf-aud its w ill be considered  priv ileged  and  therefore no t 
adm issible as ev idence or subject to d iscovery in civil or adm in istra tive proceedings.
This p rovision  recognizes th a t the evaluative portion  of an  au d it repo rt is, by its very 
n a tu re , se lf- in c rim in a tin g : it d isco v ers  p ro b lem s, id en tifie s  w h a t p e rso n n e l or 
m anagem ent deficiencies are responsib le , and  recom m ends corrective action. Studies 
show th a t m any  businesses o p t n o t to perfo rm  aud its  o u t of fear that the resu lting  
reports will be used by agencies or hostile th ird  parties as a "road m ap to prosecution".
As w ith  the im m u n ity  b en efit, the p riv ileg e  has  lim ita tio n s . P riv ilege  car. be 
overcom e if asserted  for a frau d u len t p u rpose , or if the regu lated  entity  has failed to 
take requ ired  actions to correct areas of noncom pliance.

As the budgets  of regu la to ry  agencies are reduced  at both  the federal and  state 
level, the im p o rtan ce  of en co u rag in g  self-po lic ing  becom es ever m ore im portan t. 
Senate Bill 41 creates incentives for com panies and  ind iv iduals acting in good faith to 
police them selves an d  m a in ta in  full com pliance w ith  h igh ly  com plex regu lations.
This in tu rn  allow s g o v e rn m en t reg u la to rs  to focus increasing ly  scarce resources 
tow ard investigating  an d  p rosecu ting  the sm all m inority  of genuinely  "bad actors".

E n v iro n m en ta l a u d itin g  has  becom e increasing ly  p o p u la r  in  the p a s t tw o 
decades. M ore than  1,000 of the w orld 's  largest com panies have self-audit p rogram s in 
place. In  the U.S., 20 sta tes have enacted  self-aud it law s s im ilar to SB 41, offering 
p riv ilege a n d /o r  im m u n ity  benefits  to  p a rtic ip a tin g  businesses, in d iv id u a ls , and  
m un icipalities.



L E G A L  S E R V IC E S
DIVISION O F  LEG A L  AND RESEARC H  SERVICES 

LEGISLATIVE AFFA IRS A G EN C Y
(907) 465-3867 or 465-2450 t STA .'E O F A LA SK A
FAX (907) 465-2029 ' 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  March 14,1997

SUBJECT: Environmental Audits (CSSB 41 (FIN))

TO : Senator Bert Sharp, Co-Chair
Senate Finance Committee 
Attn: Peggy

FROM : Terri Lauterbach
Legislative Counsel

Enclosed is the Finance CS for SB 41.

With regard to the instructions in amendment number 2 ,1 did not delete the "or" on page 5, 
line 23, o f the Judiciary CS because that "or" is needed to apply to the list of (A) - (E). I did, 
however, delete the "or" on page 5, line 21, o f the Judiciary CS because it was no ! mger 
needed after the addition o f (E).

I have made slight changes in the wording of amendment number 6  relating to the use of 
"shall be" and "shall not be deemed" in order to confomi the amendment to the drafting style 
o f the Alaska Statutes.

If any of these changes is not acceptable, plef.se let me know, and I will gladly prepare a new 
CS.

TML:glc
97-178.glc

Enclosure



L E G A L  S E R V IC E S
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LEGISLATIVE A FFA IRS  A G EN C Y  

STATE OF A L A S K A
130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M March 8 , 1997

SUBJECT: Environmental Audits (Draft CSSB 41 (JUD), "F" version)

TO: Senator Robin Taylor, Chair 
Senate Judiciary Committee 
Attn: Laura Chase

FROM: Terri Lauterbach 
Legislative Counse.

Enclosed is a draft CS for SB 41. As requested by your staff, the CS is in draft form so that 
you can review changes that may have been necessary in the large number of amendments 
passed by the committee.

Amendment #6 : I have changed the word "disclosure" to "violation" for grammatical 
consistency. If  you want to keep the word "disclosure", an alternative way to resolve the 
inconsistency would be to rewrite the amendment as follows:

(d) A party to a confidentiality agreement described in (b)(2) of this section 
who violates that agreement by disclosing confidential material is liable for 
damages caused by the disclosure and fo r .. .  (etc.)

Amendment #9: I placed the language at a different place in the sentence so that I could 
avoid the use o f "such" as a referent. Based on the description of the purpose of the 
amendment, I also added the past tense "posed" to language added at page 7 , line 13 of the

Amendment #10: In light of this amendment, do you want to add "or administrative hearing 
officer" after "court" in Sec. 09.25.485?

Amendment #14: "Page 8 , lines 20 - 22" appears to be the wrong location. I have, instead, 
deleted page 8 , lines 2 7 -3 1 .

L&C CS.



Amendment #16: For grammatical clarity, I reworded the amendment slightly.

Amendment #18: To provide for a complete thought, I have left in the phrase "contributed 
materially to the occurrence of the violation." The explanation of the amendment indicated 
to me that only "lack of prevention systems" should have been deleted.

Amendment #19: To clarify the ambiguity of "after," I have used the phrase "after taking 
into account the cost o f ' in two places. Otherwise, the word "after" could have been 
construed to mean that the savings had to have occurred after the point in time that the 
corrective measures were made. Wouldn't the savings have accrued during the time of 
noncompliance?

Amendment #20: I ha e  placed this material as a new subsection (j) in AS 09.25.450 since 
it relates specifically tc that section. I have also added a reference to this new material in 
AS 09.25.450(b). The use of the word "municipality" in this amendment makes me wonder 
if  "the commissioner's office o f the department" in (b) is proper. Are the notices always to 
be sent to DEC, not the municipality? If so, why should a municipality be able to approve 
electronic filing? If not, then there need to be additional changes to reflect the role o f 
municipalities in receiving notices. There might also be other places in the bill where 
"department" is too narrow, For instance, how about AS 09.25.475(g), where inspections 
during the audit period are prohibited? This subsection currently refers only to DEC. What 
about municipal inspections? I recommend reviewing all uses o f the word "department" in 
the bill to ensure that they are correct and do not inappropriately leave out municipalities.

Amendment #21: In light o f Amendment #25,1 have deleted "health or safety" twice in this 
amendment.

Amendment #24: The language at the end of paragraph (3) was garbled. I added what 
seemed to be missing by using language from AS 11.81.900(a)(3), which was cited as the 
source for the definitions in this amendment.

Amendment #25 and #26: To fully implement these two amendments, which narrow the 
scope of the bill to cover only environmental laws and define "department" to be the 
Department of Environmental Conservation, I have clarified the definition o f "environmental 
law" in AS 09.25.490 so that the first part of the definition refers to laws implemented by the 
DEC. If you have in mind other "environmental" laws, such as those that may be enforced 
by DNR or Fish and Game, then this issue and the use of the word "department" throughout 
the bill may need further study.
Amendment #35: There is some redundancy added by this amendment, but I have not made 
any changes. If  you want some, just let me know.

TML:glc
97-146.glc
Enclosure

Senator Robin Taylor, Chair
March 8, 1997
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