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I h a v e  s e r i o u s  r e s e r v a t i o n s  r e g a r d i n g  S B  1 9 0 (JUD). W h i l e  
t h e  a m e n d m e n t s  m a d e  t o  t h e  b i l l  i n  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  
h a v e  c l a r i f i e d  t h e  l a n g u a g e ,  t h e  b i l l  h a s  a n u m b e r  o f  u n r e s o l v e d  

p r o b l e m s .

T h i s  b i l l  is u n n e c e s s a r y .  D O T & P F  a c q u i r e s  b e t w e e n  t w o  
a n d  f i v e  p e r c e n t  o f  i t s  l a n d  a c q u i s i t i o n s  t h r o u g h  c o n d e m n a t i o n  
a c t i o n s .  T h e  r e s t  of i t s  l a n d  a c q u i s i t i o n s ,  i.e., m o r e  t h a n  95 
p e r c e n t  o f  t h e  t o t a l ,  is a c q u i r e d  t h r o u g h  v o l u n t a r y  n e g o t i a t i o n s .  
It is n o t  c r e d i b l e  t o  a r g u e  t h a t  D O T & P F  d o e s  n o t  m a k e  g o o d  f a i t h  
e f f o r t s  t o  a c q u i r e  i n t e r e s t s  i n  l a n d  c a s e s  t h r o u g h  n e g o t i a t i o n s  
b e f o r e  f i l i n g  c o n d e m n a t i o n  c a s e s .

U n d e r  e x i s t i n g  law, a t a k i n g  i n  a c o n d e m n a t i o n  c a s e  c a n  

b e  v o i d e d  if the p r o p e r t y  o w n e r  c a n  p r o v e  t h a t  it w a s  n o t  a c q u i r e d  

i n  a m a n n e r  c o n s i s t e n t  w i t h  t h e  " g r e a t e s t  p u b l i c  g o o d  a n d  l e a s t  
p r i v a t e  i n j u r y . "  T h i s  s t a n d a r d  a l l o w s  a n  a g g r i e v e d  p r o p e r t y  o w n e r  
t o  s u c c e s s f u l l y  a t t a c k  a t a k i n g ,  if h e / s h e  c a n  p r o v e  t h a t  t h e  
t a k i n g  is a r b i t r a r y ,  c a p r i c i o u s ,  o r  a n  a b u s e  o f  d i s c r e t i o n .  T h e  
a n a l y s i s  u n d e r  t h i s  e x i s t i n g  l a n g u a g e  r e q u i r e s  t h a t  t h e  c o n d e m n i n g  
a u t h o r i t y  c a r e f u l l y  b a l a n c e  t h e  p u b l i c  n e e d s  a g a i n s t  p r i v a t e  
i n j u r y ,  w i t h  t h e  i n t e n t  t o  m a x i m i z e  t h e  p u b l i c  b e n e f i t ,  b u t  
m i n i m i z e  p r i v a t e  i n j u r y .  T h i s  a n a l y s i s  w o u l d  i n c l u d e  w h e t h e r  t h e  
i n t e r e s t  t h a t  D O T & P F  s e e k s  t o  a c q u i r e  is a p p r o p r i a t e  f o r  t h e  

f a c i l i t y  t o  b e  c o n s t r u c t e d .

U n d e r  S B  1 9 0  t w o  n e w  m e a n s  t o  c h a l l e n g e  a t a k i n g  a r e  
p r o v i d e d ,  i.e., t h e  p r o p e r t y  o w n e r  c o u l d  a r g u e  t h e  i n t e r e s t  t o  b e  
a c q u i r e d  is n o t  a p p r o p r i a t e  f o r  t h e  f a c i l i t y  t o  b e  c o n s t r u c t e d  a n d  
t h e  n e g o t i a t i o n s ,  c o n d u c t e d  p r i o r  t o  f i l i n g ,  w e r e  n o t  m a d e  in g o o d  

f a i t h .  T h e s e  s o r t s  o f  d e t e r m i n a t i o n s  a r e  i n c r e d i b l y  f a c t  d e p e n d e n t  
a n d  w o u l d  b e  c o m p l i c a t e d  t o  a d d r e s s  in a j u d i c i a l  p r o c e e d i n g .  T h e  
r e s u l t  o f  r e q u i r i n g  t h e s e  s o r t s  o f  a n a l y s i s  in s u p e r i o r  c o u r t  w i l l  
b e  t o  d e l a y  b a d l y  n e e d e d  p u b l i c  p r o j e c t s  u n t i l  t h e i r  r e s o l u t i o n .  
T h i s  c o n s e q u e n c e  is p a r t i c u l a r l y  t r o u b l e s o m e  b e c a u s e  t h e  b i l l  

a d d r e s s e s  p r o b l e m s  t h a t  d o  n o t  e x i s t .

I h a v e  w r i t t e n  t h i s  m e m o r a n d u m  f r o m  t h e  p e r s p e c t i v e  of 
D O T & P F .  S e n a t e  B i l l  1 9 0 (JUD) w o u l d  h a v e  a s i m i l a r  i m p a c t  u p o n  
c o n d e m n a t i o n  a c t i o n s  f i l l e d  b y  m u n i c i p a l i t i e s .



D e n n i s  P o s h a r d  A p r i l  29, 1 9 9 8
L e g i s l a t i v e  L i a i s o n  P a g e  2
D O T & P F

If y o u  h a v e  a n y  q u e s t i o n s  o n  t h i s  m a t t e r ,  p l e a s e  c o n t a c t  
m e  a t  y o u r  e a r l i e s t  c o n v e n i e n c e .

W F C / b a p
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SECTIONAL 

CS SB 190 (JUD)

Section 1. This section specifically includes that property interests must also be necessary 

for the authorized public use as a prerequisite for an eminent domain taking.

Section 2. This section provides a new condition that a good faith effort to negotiate die 

purchase o f the property interest is also required prior to an eminent domain taking. 

However, in any dispute over nature o f the negodation, it is the opposing party’s burden of 

proof to show that a good faidi effort was not made.

Secdon 3. A statement that the good faidi effort has been made (or in certain 

circumstances, not made) to purchase o f property is added to the list o f contents in a 

declaration o f taking.

Secdon 4. The appeals section is amended to allow a court denial o f an eminent domain 

taking if it finds that a good faith effort to purchase was not made.

Section 5. Effecdvc date clause.
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S B  190, R e q u i r e  Negotiations Prior to E m i n e n t  D o m a i n  Taking.

I introduced S B  1 9 0  to bring fairness a n d  e x p e d i e n c y  to state a n d  

mun ic ip al  g o v e r n m e n t  actions w h i c h  require the acquisition of 
private land for public p u r p o s e s .  T h e  usual practice is to acquire 

private property t h r o u g h  c o n d e m n a t i o n  proceedings. This is a  

p r o c e s s  w h e r e  the g o v e r n m e n t a l  entity exercises the p o w e r  of 
e m i n e n t  d o m a i n  to t a k e  the property a n d  c o m p e n s a t e  the o w n e r  with 

or without the private o w n e r ’s c o n s e n t  or a g r e e m e n t .  T h e  only 

r e c o u r s e  for a n  unwilling o w n e r  is to c ha ll en ge  in court t he  validity 
of the takings public p u r p o s e  a n d  the a m o u n t  of c o m p e n s a t i o n .  In 

m o s t  c a s e s  t he  court’s consideration is principally to d e t e r m i n e  the 

appropriate level of c o m p e n s a t i o n .  F o r  b ot h  the g o v e r n m e n t a l  entity 

a n d  the private property o w n e r ,  this c a n  b e  a n  e x p e n s i v e  a n d  time 

c o n s u m i n g  p r o c e d u r e .  F o r  m a n y  l a n d o w n e r s  the p ro spect of 

contesting a  c o n d e m n a t i o n  p r o c e e d i n g  in court is often b e y o n d  the 

l a n d o w n e r ’s financial abilities to p ur su e.  In t h e s e  situations, the 

l a n d o w n e r  is at t he  m e r c y  of the g o v e r n m e n t a l  entity, the extent of 

its property desires, a n d  its m e t h o d  of d etermining c o m p e n s a t i o n .

S B  1 9 0  w o u l d  s i m p l y  require that, prior to c o n d e m n a t i o n ,  a  “g o o d  

faith” effort is m a d e  to p u r c h a s e  private property t h r o u g h  

negotiations with t he  property o w n e r .  At least 2 3  states h a v e  

similar r e q u i r e m e n t s .
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Issue: Should the State be Required to Undertake 
Good Faith Negotiations With a Private Landowner 

Before Taking Property by 
Eminent Domain (SB 190)

Description of the Issue: Should the State o f Alaska be required to conduct good faith
negotiations with a private landowner before initiating eminent 
domain proceedings against that landowner?

Discussion of the Issue: A t least 23 states require that the State, before taking /roperty
through eminent domain, make a good faith effort to acquire the 
property by consensual purchase. And, the drafters o f die 
Uniform Eminent Domain Code recommend such a requirement 
in model state legislation. Although Alaska agencies w ill often 
undertake negotiations as a matter o f practice, there is no current 
requirement in Alaska law that they do so.

A “ good faith negotiations” requirement sets a cooperative tone 
in the state’s dealings with its private sector. Moreover, 
supporters believe that it minimizes the likelihood o f contested 
litigation, since the government and the private party begin their 
relationship as negotiators rather thar adversaries.

Moreover, because the clause is common, there is considerably 
judicial precedent giving the clause a common sense 
interpretation. No prolonged face-to-face negotiations are 
reqi A  reasonable offer, based on fu ll disclosure, and a
w ill ness to consider timely counteroffers, is sufficient. And, 
the requirement does not apply where it is not practical-such as 
where the owner can’t be found, or is incapable o f conveying 
title.

Recommendation: In a state with so limited a private property base, the use o f eminent
domain should be a last resort in Alaska. SB 190 would 
establish precisely such a policy by requiring that a good faith 
effort to purchase be made before property is involuntarily taken. 
The bill would also require the state to justify the particular 
interest in the property taken, in order to avoid a more intrusive 
interest being taken than is necessary to accomplish the state’s 
goal.


