


G a r y  W il k e n
g a te

SENATOR 
D istric ts 29 Sc 30 
Wflsl Fa irbanks

P u r in a  Session:
S tatn C ap ito l. Room 510 

Juneau . A laska 90801-1182 
(907) 465-3709 (v) 
(907)465-4714(0 

www: akrepub llcans.o rg/w ilken .h lm  
E-mail: Senator_Gary_VVilken'»legis.slate.ak.usa nd  Social Se rv ices (HESS) 

Vice C hairm an: T lan spo rla lion  
Vico C hairm an: C om m un ity  and In terior:

119 N. C ushm an  St.. Room 213 
Fairbanks. A laska 09701 

(907) 452-3421 
Fax (907) 452-3420Spec ia l C om m ittee

Member: A dm in is tra t iv e  R egu lation  Review

SPONSOR STATEMENT

SB 187 -  University Tuition Paym ent Program

In A ugust 1996, Congress passed legislation that exem pts qualified state  
p repaid  tuition program s from income taxes sim ilar to exem ptions provided 
o ther non-profit activities. Senate Bill 187 m akes the necessary statutor- 
changes to conform the Advance College Tuition (ACT) paym ent plan w ith 
the new  federal law.

The ACT plan, established in 1990 under AS 14.40.803, offers an incentive for 
A laskan residents to save for college. U nder this p lan  one-half of a 
participating  individual's annual perm anent fund  dividend can be used to 
prepay college tuition credits at the current cost per credit. The University of 
A laska guarantees that ACT credits can be used for tuition regardless of the 
amount paid for the ACT credit or the cost of tuition at the time they are 
used. C urrently  there are over 6,300 p repa id  tuition contracts in place 
totaling approxim ately $17.6 million.

On February 14, 1997, the University of Alaska Board of Regents adopted a 
revised ACT plan which conform s to the new  federal requirement:- The 
changes proposed in SB 187 will strengthen the Advance College Tuition 
exem pt status with IRS. Failure to comply w ith the new tax law in a timely 
m anner could result in retroactive taxation of the program  back to 1991 and 
destroy  the financial viability of this very w orthw hile program . For this 
reason, I recommend passage of Senate Bill 187.

Homo of tho 
University of Alaska
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The A laska Advance College T uition (ACT) Paym ent Fund, as established in 
1990 under AS 14.40.803, was created by the legislature to provide an incentive 
for A laskans of all ages to continue and complete their secondary and post­
secondary education. The ACT p lan  provides for future redem ption or refund 
of ACT credits for paym ent of tu ition and other qualified higher education 
expenses at the University of A laska or any eligible college, university  or 
vocational/technical institution.

The ACT fund consists of perm anent fund dividend (PFD) and cash 
contributions under the terms of an advance college tuition paym ent contract. 
U nder the PFD program , half of a participating individual's annual PFD 
d iv idend  can be deposited directly into the ACT fund. Currently, there are 
over 6,300 pre-paid tuition contracts in place totaling approxim ately $17.6 
m illion. The Com m issioner of Revenue is the custodian of the fund and the 
U niversity of Alaska Board of Regents adm inisters the program.

P.L. 104-188, signed into law  on A ugust 20, 1996, included a provision of the 
Internal Revenue Code (Section 529) that defined the federal tax treatm ent of 
qualified  state tuition program s, thereby clarifying the tax-exempt status of the 
ACT fund  and the tax-deferred status of a participant's earnings on any 
increase in value of ACT credits prior to actual use. Congress has given states 
w ith pre-paid tuition program s until August 1997 to bring their plans into 
conform ance with the new law. The University Board of Regents has revised 
the ACT plan to conform w ith federal legislation; however, state statute 
changes are also necessary to better assure full compliance. A lthough the 
Internal Revenue Service will m ake any final determination, failure to pass 
conform ing state legislation could result in retroactive taxation of the ACT 
program  and its participants back to 1991 and virtually eliminate the financial 
v iab ility  of the program.
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Purpose of the bill:

The bill is intended prim arily to conform the state statutes related to the 
A dvance Coliege Tuition paym ent p lan  with federal tax legislation passed by 
Congress w ith the help of Senators M urkowski and Stevens as part of the Small 
Business Job Protection Act in A ugust 1996. On February 14, 1997, the Board of 
Regents adopted  a revised ACT Plan which was intended to conform the Plan 
and operation of the program  to the new  requirements. Congress has given 
p repaid  tuition program s until A ugust 1997 to bring their plans into 
conform ance w ith the new law. The Internal Revenue Service (IRS) will make all 
determ inations regarding com pliance and have not yet issued any regulations or 
guidelines on the issues. A lthough the university believes that the revised ACT 
Plan adopted  by the Board of Regents in February is adequate to comply w ith 
the new  law, the proposed changes to the statute included herein will be of 
substantial assistance in m aking tha t argum ent w ith the IRS. Failure to comply 
w ith  the new  tax law in a tim ely m anner could result in retroactive taxation of 
the program  back to 1991 and destroy  the financial viability of the program.

Section 1

AS 09.25.120(a) is am ended to lim it access of public records requests for personal 
identifying information of participants in the ACT program . The ACT records 
include social security num bers of purchasers and beneficiaries and personal 
financial inform ation regarding am ounts deposited with the Fund and the values 
of any participants interest in the program .

Section 2

AS 14.40.803(b)(2) is am ended to elim inate unnecessary wording regarding 
contributions to the fund, if any.
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Section 3

AS 14.40.803(c) is am ended to authorize payments to other eligible educational 
institutions, if paym ents to other institutions are required. Internal Revenue 
Service (IRS) regulations are expected to provide certain safe harbor provisions 
to qualified state tuition program s if payments are made directly to an eligible 
educational institution. An "eligible educational institution" is a defined term 
under the Internal Revenue Code (Code).

Section 4

AS 14.40.805(11) is am ended to add the word "awards" in order to make the 
terminology the sam e as that used in AS 14.40.803(c).

Section 5

AS 14.40.809(a) is am ended to clarify that ACT credits can be used for payment 
of "qualified higher education expenses," which are defined in the Code 
(basically tuition, fees, books, supplies, and potentially room and board at some 
future time). This change is beneficial to participants in that it allows tax 
deferred savings for certain expenses in addition to pure tuition. It also limits 
the sale of tax deferred ACT credits to purposes of funding "qualified higher 
education expenses' as required by federal law. In order for a prepaid tuition 
plan to be exem pt from federal income tax, redemptions m ust be limited to use 
for "qualified higher education expenses" at an "eligible educational institution."

AS 14.40.809(a) is am ended to clarify that students can utilize ACT credits for 
tuition and qualified expenses at other "eligible institutions." This change is 
beneficial to participants in that credits can by redeemed for use at institutions 
other than the University of Alaska. It also limits the sale of tax deferred ACT 
credits to use at an eligible institution as required by federal law. In order for a 
prepaid tuition plan to be exempt from federal income tax, redemptions must be 
limited to use for "qualified higher education expenses" at an "eligible 
educational institution."

AS 14.40.809(b)(2) is am ended to indicate that the formal Plan adopted by the 
Board of Regents is part of the contract with the purchaser. This is intended to 
emphasize the fact that the terms and conditions of the ACT Plan will be deemed 
part of the ACT contract.
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AS 14.40.809(b)(4) is amended to allow the Board of Regents to enter into 
reciprocal agreem ents with other eligible educational institutions or qualified 
state tuition program s as considered beneficial by the Board of Regents. The 
Code provides for rollover provisions which are yet to be defined in IRS 
regulations. The university believes that it m ay be advantageous for participants 
or for qualified state program s to allow reciprocal transfers of participants 
between contracts, institutions, or between state program s. Although reciprocal 
agreem ents w ith Sheldon Jackson University and Alaska Pacific University have 
been authorized by statute, uncertain tax treatm ent of the program  itself and the 
benefits to participants has made consideration of any such agreem ent 
unfeasible.

AS 14.40.809(b)(5) is deleted as unnecessary. This provision was added to the 
statutes in an effort to seek exemption of the ACT program  income tax as an 
integral part of a tax exempt instrumentality of the state. Passage of Section 529 
of the Internal Revenue Code last year elim inated the need for this provision. 
The com m itm ents under the ACT Plan are, and will continue to be, a contractual 
obligation of the university in accordance w ith the terms and conditions of the 
ACT Plan; however, the university does not intend to make ACT participants a 
special or preferred class of creditors.

Section 6

AS 14.40.811(a)(1) is amended to delete the provisions related to installment 
contracts. This provision was included in the law  prior to developm ent of the 
ACT program . It was intended to apply to a situation where a purchase would 
agree to paym ent for four years of education to be paid in installments in 
advance of coming to school. This provision is currently no; .junctional because 
the ACT program  developed into a unitized program , where a purchaser 
receives the num ber of units of education that were paid for rather than m aking 
a contractual comm itm ent to make paym ents in the future. Under the ACT 
program , there is no commitment to purchase or pay for any specified num ber of 
additional units or credits.

AS 14.40.811(a)(2),(3), and (5) are am ended to clarify some of the essential 
information which is required for a prepaid tuition contract including name and 
date of birth of the purchaser and the beneficiary (prospective student), the 
num ber of credits purchased, and the com m itm ent bv the Board of Regents to 
provide education to the beneficiary in accordance with the C'lms and conditions 
of the Plan.
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to-

AS 14.40.811(a)(7) is am ended to clarify the Board of Regents will make whatever 
term s and condition are required by the Internal Revenue Code part of the 
contract with participants of the program .

Section 7

AS 14.40.817(1) is am ended to clarify that "contract" as used in AS 14.40.803 - 
14.40.817 m eans an ACT Contract.

AS 14.40.817(2) is am ended to m ake the definition of a beneficiary under state 
statu te the same as the definition under the Internal Revenue Code. The concept 
of residency for eligibility is unchanged and is retained in the formal Plan 
adopted by the Board of Regents.

AS 14.40. 817(4) and (8) are added to adopt the same meaning for an "eligible 
educational institution" and "qualified higher education expenses" as provided 
by the Internal Revenue Code. These definitions are critical to federal tax 
treatm ent under the Code.

AS 14.40. 817(7) is am ended to clarify who is the contracting party or purchaser 
and to accommodate situations where paym ents under a contract are m ade by 
persons, such as grandparents, who are not the formally named as a purchaser or 
participant under a contract.

P r e p a r e d  b y  t h e  U n i v e r s i t y  o f  A l a s k a
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Revision Date:
Title: Ail Act relating to disclosure of public records...of the 

Alaska advance college tuition payment fund.
Sponsor: Senator Wilken 
Requestor:

Department Affected: University of Alaska 
DRU: All 

Component:

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY98 FY99 FY00 FY01 FY02 FY03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL 1 1

Ir e v e n u e  FD SOURCE

FUNDING: (Thousands of Dollars)
1002 FEDERAL FUNDS
1003 GF MATCH
1004 GENERAL FUND
1006GI7MHTIA
OTHER
TOTAL FUNDING 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Marylou Durlon____________________________  Phone: 463-3086
Division: Statewide Budget Office_____________________  Date: 4/25/97

Approved by: J / ' ^  Marylou Dnrton, Director
Agency: Statewide Budget Office -  U  > >' /- / i Date: 4/25/97
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