


S EN A T E  R E S O U R C E S  C O M M IT T E E
State Capitol 

Juneau, A K  99801

Chairman: Senator Rick Halford 
Vice Chair: Senator Lyda Green 

Senator Loren Leman 
Senator Bert Sharp 

Senator Robin Taylor 
Senator John Torgerson 

Senator Georgianna Lincoln

AGENDA
3:30 TO 9:00 p.m.

Wednesday, September 24, 1997

ALASKA STATE LEGISLATURE P©X

Interim Hearing on Subsistence UA Regents Conference Room
University of Alaska, Fairbanks

I. Presentation of the Governor's Subsistence Task Force Proposal

Expected Witnesses:
Julian Mason, Counsel to the Governor's Task Force

Byron Mallott, Task Force Member

II. Native Position on Governor's Task Force Proposal

Expected Witnesses:
Rep. Albert Kookesh, Co-Chairman AFN

III. Public Testimony

NEXT MEETING
Thursday, September 25 Wasi’la City Council Chambers

290 E. Herning Ave, Wasilla

Official Business

ADJOURN



C O M M I T T E E :

S E N A T E  R E S O U R C E S

S f c g t i  
3 t S S

OfdcUl Uuilneas

PLEASE PRINT! 
NAME

D A T E :

S u b j e c t  o f  m e e t i n g :

I N T E R I M  H E A R I N G  O N  S U B S I S T E N C E

■ pO$&rVL>

SIGN-IN
ADDRESS (MAILING) & (ZIP) PRONE REPRESENTING

D O  YO U  W A N T  
T O  TESTIFY?

.JPa.TS&V. S' I4S2-, F^iVkartKa ^ 7 0 6 Set-P Ye. s.

|?o^otc-7o W w s l i A , A K  c\ c\'1 < J - 7 2<7V

a j w  R ) $ /  S Z ffK w d y fe ifi/J t
1 Q H d ik i/r fs '̂ : (J c f& i

T -O  f t o  *  >3(> C h a L ^ M ', S s &  -/•? 3 /  1 hw u J b s fjttJ L P  {

< f b r . 157 a , A K  W M f \ / j, a/zV'* M ffa e l/,///
^ 0

W»ox ' b l H  | J f A S ? i - & < l l  1

/

r > £ - \ F , i r $ k r * > 5

/h x  L z V  /  / t k f ?? .x> c &76> -53/Jr >/ Lz

k v ,v  (T 9 6 S 3 9 3 7

 ̂ f ‘

(W la liO iL u it ^ t b f < / e S
^  _ y V  ^  7 /^^?  /

k j Z a 4 5
(''/fa '? - /? ? '? ) & ****&  * '/o - j. 

)

1 / ‘? d , 4 5 ’# x L f t r

1 K o Y u K u i '.  A /r . 9 7 * 7  z  v - c

7*7 |
n * ) - A ? 0 $  1

'K o y ttK o iK  T f f jf f t r t L 

C 6 U 4 /C ,  /.

1

Y r s

c £ s a  s a m



Official Uualneaa

PLEASE PRIN T! 
NAME

C O M M I T T E E :

S E N A T E  R E S O U R C E S

D A T E :

ADDRESS (MAILING) & (ZIP)

S u b j e c t  o f  m e e t i n g :

I N T E R I M  H E A R I N G  O N  S U B S I S T E N C E

DO YOU WANT
PHONE HEPIIESENTING to testify?

y / ^ . 7 / 4 Q y< -Je{
1

2 -/ M i l/iHvri * Ccu/jci

f

y-e$

y ^ y /j* re

Lt ?ZT' V-2,j'
S i < ^ s r r
7~s"! b \ ( C" ci c> & s*, / « -

? c -  / ^ Li / e  9

5 - V - r t t& s n .  c&m* , W s

”S J 5 ^ r ^ j - e 5  .
t b f  YAC< -V \ VJ -S*. 0 1 1 1 *■< «_ c>̂  \J e *•> cl1* /' xl
/7"/ /_ f'~>£»S ’S'h »/!■/€/ r  V - e s

-t—7(r >

f

..

^  * /  jy  <? y<r’/ '  /  ;



Im m m ?

UfficUl U uiIo c m

PLEASE PR IN T! 
NAME

C O M M I T T E E :

S E N A T E  R E S O U R C E S

D A T E :

SIGN-IN
ADDRESS (MAILING) & (ZIP)

S u b j e c t  o f  m e e t i n g :

I N T E R I M  H E A R I N G  O N  S U B S I S T E N C E

T lA ie J

PHONE REPRESENTING
DO YOU WANT 
TO TESTIFY?

o> i/^
\ 'IP- ^ V iT  A V c. .

AK . ^cWoi
^SZ'SZSt 

avf 3Z-T-T
T '̂Wt'WA

CofN^ffv c e V e j

fZf. sa CL^PoJ/J .'ftjL  J7 ( / ?  / f  9 7 7 7 V " (p.lR  IH - I P m ^ m IUU m p  Q-, 1 ,
sju’/C y~w

f \  r-?—  ' ^  <? < 7 n \ ( J OGz ? x n P ^ . c U  P

d /̂W-s o i k - U / y v  -  ? r M Mh V<(L f-vc'p!
i

O y A o n I d b i  ? :a m * £ &  $ •  9970f L/S L -</*/&> H t j c ----- r-

X p / yb  P , p p /. p/t>/
r

/9p
/

Y ^ - ~
*n! <sL y\ do a J  y #-) fa A. -'S'/r

T1? ^OcP t^/T" I  d>'ri<
V
jP

lc- r?n P * r r >'o. u / /  
i Jd d  s  r« </

/kx  ^b7cx Pcr+Jy & k  k)\c/ p o ^ L/S' S’-c2 3 i S e / f

9 3 3 s

PfNn^pW -f g Yv
•pO>@£3X

q q - m H S T - n ^ se V s -  / /V )(L \ / < S

(\bX £ /t% .~ lb D & \ T tff/t&L/ss /9lL 5 7 ?  1 fr\ J G r
1, 1
Y s



j g g i .

Official Uudneia

PLEASE P IIIN T ! 
NAIVIE

/ ^ A ^ V  I Z t£ £ {Q B

jo /?-

v V }<W Ia  k»-

f y l h c x / f

22u
l> ) . /

? C  > ■ S' ! l i !  / r -.
/

■U-.st

O id e l  H\CVTT/1

C O M M I T T E E :

S E N A T E  R E S O U R C E S

S u b j e c t  o f  m e e t i n g :

I N T E R I M  H E A R I N G  O N  S U B S I S T E N C E

f ^ 3
D A T E :

SIGN-IN
D O  Y O U  W A N T

A D D H E S S  ( M A I L I N G )  & (ZIP) P H O N E  I I E P H E S E N  T I N G  t o t e s t i f y ?

/ » 5 -  ( Q * J  F b c  ^

4 ^ -  

f, 9 cf  & t $ 7 9 e l f ~ 9 ^

f f i M  7 & / r  f b t e  A k p T i ? k s ’s
/ f 7 k

l l U >  M t e t i  Du, ( ^ - / ^ / b i x s  
■ ■ ■ -----------■—  1 1 —- I

k n - n n o S t L f ) 4 ? .

K* O. <*,->* \ < ^ C ^  lV V̂ ’ <?.2/ 2 1 ? /  / V ^ i U ^

p i t t i r l ^

/ i y r  / ^ n z i )  W t t s - o v s q

7 7 7 - 6 6 6 0

K  - ' i s r - r
A / i  o f  0 0  r  G - r c \ t  

i o e o p t r

*

3  c iP'zi.ai'r j> /
- S U  / T Y e  s

? /  V (  I n ^ ' i  c i i 7 o 7

7 - 7 / 8 1
s ^ l - P y < ? s

B o ^  1%  A i s T f / a . | f S i r - / £ S

i B  I ' W / f - r  p M r f l n n i I ' l a n ^ < X  c
i X

— -------1— .---------- - — i— <------f--------- ■ f I



C O M M I T T E E :

S E N A T E  R E S O U R C E S

D A T E :

SIGN-IN
A D D R E S S  (MAILING) & (ZIP)

S u b j e c t  o f  m e e t i n g :

I N T E R I M  H E A R I N G  O N  S U B S I S T E N C E

D O  Y O U  W A N TPH O NE  H E PH E SE N T IN G  t o  t e s t i f y ?

O/ftcUl UualneM

PLEA SE  P R IN T !  
NA M E



O/Oclftl Uuilueia SIGN-IN
PLEASE PR IN T!
NAIV1E ADDRESS (MAILING) & (ZIP)

M  A q t k u m , frWltAooa

L ) ^ h t \  M i /

? 6 l W  f i t i l ' t .Ak!  <?9 7 d f r

< ^l&  I ~Tw i /U ft.c rn it‘ U- I ~ S

C OI V1 JVI I TTEE:

S E N A T E  R E S O U R C E S

S u b j e c t

I N T E R I M

D O  Y O U  W A N T
PHONE REPRESENTING TO TESTIFY?

o f  m e e t i n g :

H E A R I N G  O N  S U B S

lh s '- 16% Z S t

Vj-T- 6  /  ? 2> S k'V- ^

V /.f



Please enter into the record my testimony to the
Committee Name

Committee on ^  la-sv.s-Zgncic0__________________ Dated ?-£*-)- ^ 7
Bill / Subject

“ j T  ( L - W ^ e  - + o  4-W <e

’V -fa cA s!. © a .  C g \J jS  i S 'tW 'A c jS : .

SIGNED:

f Q p r ^ - k  f t i c

;? />  / ? » ,  < < r r t !  n L A  Q k . A k .  <9 '? 7 0 . ’T
Address / Phone Number

Representing



A L A S K A  F E D E R A T I O N  O F  N A T I V E S ,  I N C .
1577 C Street, Suite 201, Anchorage, Alaska 99501 

907-274-3611 - Fax 907-276-7989

T E S T IM O N Y  O F  T H E  A L A S K A  F E D E R A T IO N  O F  N A T IV E S

T O  T H E  A L A S K A  S E N A T E  R E S O U R C E S  C O M M IT T E E  
W E D N E S D A Y , S E P T E M B E R  2 4 , 1 9 9 7

CHAIRMAN HALFORD, MEMBERS OF THE SENATE RESOURCES 

COMMITTEE, LADIES AND GENTLEMEN:

THE GOVERNOR'S SUBSISTENCE TASK FORCE RELEASED ITS DRAFT 

PROPOSAL ON JULY 9, 1997, ASKING THAT PUBLIC COMMENTS BE 

SUBMITTED FOR ITS MEETING ON JULY 23. AFN REQUESTED THAT THE 

COMMENT DEADLINE BE EXTENDED UNTIL AFTER THE NATIVE 

SUBSISTENCE SUMMIT OF AUGUST 26 TO 28. THAT REQUEST WAS 

GRANTED. THE SUMMIT WAS HELD, THE NATIVE COMMUNITY 

EXAMINED THE PROPOSAL IN DETAIL, AND WE FORMULATED OUR 

RECOMMENDATIONS FOR CHANGES. WE PRESENTED THESE TO THE 

TASK FORCE ON SATURDAY, SEPTEMBER 13. MY TESTIMONY TODAY 

CONTAINS THE SUMMIT'S RECOMMENDATIONS, AS WE PRESENTED 

THEM TO THE TASK FORCE ELEVEN DAYS AGO. IT IS DIVIDED INTO 

THREE SECTIONS: A RECAP OF POLICY HISTORY, 12 RECOMMENDED 

CHANGES TO THE TASK FORCE PROPOSAL, AND AN EXPRESSION OF 

THE NATIVE COMMUNITY'S INTEREST IN FURTHER SUBSTANTIVE 

DISCUSSIONS.
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THE ALASKA NATIVE CLAIMS SETTLEMENT ACT OF 1971 

EXTINGUISHED ABORIGINAL HUNTING AND FISHING RIGHTS - BUT DID 

NOT IMMEDIATELY REPLACE SUCH RIGHTS WITH STATUTORY 

PROTECTIONS OF NATIVE SUBSISTENCE PRACTICES. IN ITS RUSH TO 

CLEAR LAND TITLE FOR PIPELINE CONSTRUCTION, CONGRESS 

DROPPED THE SUBSISTENCE PROTECTIONS CONTAINED IN EARLIER 

SETTLEMENT DRAFTS AND, BY MEANS OF THE CONFERENCE REPORT, 

PUT THE BURDEN ON THE SECRETARY OF THE INTERIOR AND THE 

STATE GOVERNMENT TO "TAKE ANY ACTIONS NECESSARY TO PROTECT 

THE SUBSISTENCE NEEDS OF THE NATIVES.” CONGRESS WAS 

CLEARLY CONCERNED ABOUT NATIVE VILLAGE ECONOMIES AND 

CULTURES IN 1971; BUT STATUTORY PROTECTIONS HAD TO WAIT NINE 

MORE YEARS.

TITLE VIII OF THE ALASKA NATIONAL INTEREST LANDS CONSERVATION 

ACT OF 1980 WAS ENACTED IN RECOGNITION OF THE FACT THAT 

CONGRESS’S 1971 EXPECTATION OF THE SECRETARY AND THE STATE 

HAD FAILED. AS EXAMPLES OF WH CONGRESS WAS CONCERNED 

ABOUT, PLEASE CONSIDER THESE FACTS:

-BETWEEN 1971 AND 1980, THE PIPELINE BOOM HAD CAUSED AN 

ENORMOUS NON-NATIVE MIGRATION INTO ALASKA - THE 

PRIMARY CAUSE OF A 36% INCREASE IN POPULATION THAT 

CREATED FIERCE COMPETITION FOR LIMITED FISH AND GAME.

POLICY RECAP



-IN 1972, CONGRESS'S MARINE MAMMAL PROTECTION ACT HAD 

PROTECTED NATIVE HUNTING, A POLICY THAT HAS WORKED 

EFFECTIVELY TO THE PRESENT DAY; THE STATE HAD DONE 

NOTHING ON THE ISSUE BUT TO OPPOSE FEDERAL ACTION.

-IN 1976, THE NORTHWEST ARCTIC CARIBOU HERD HAD 

CRASHED, CREATING A SERIOUS RESOURCE SHORTAGE; BUT 

WHEN THE STATE BOARDS TRIED TO ALLOCATE THE REMAINING 

RESOURCE SO AS TO FAVOR LOCAL SUBSISTENCE USERS, THE 

STATE COURTS THREW OUT THE REGULATIONS.

-IN 1978, THE STATE HAD ARRESTED THREE ATHABASKAN 

ELDERS IN THE COPPER RIVER AREA FOR OPERATING 

SUBSISTENCE FISHWHEELS DURING A PERIOD OPENED ONLY 

TO SPORT DIPNETTING.

-ALSO IN 1978, ALASKA HAD ENACTED ITS FIRST SUBSISTENCE 

LAW, MERELY GIVING A PREFERENCE FOR SUBSISTENCE 

OVER OTHER CONSUMPTIVE USES, BUT FAILING TO 

DISTINGUISH AMONG COMPETING USERS - WHICH WAS 

THE REAL POLICY QUESTION.

AS A RESULT OF SUCH DEVELOPMENTS IN ALASKA, CONGRESS IN 1980 

WAS DETERMINED TO MAKE LAW THAT WOULD PROTECT NATIVE 

SUBSISTENCE RIGHTS ON FEDERAL PUBLIC LANDS. NATIVE GROUPS
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WANTED A PREFERENCE OR PRIORITY FOR ALL NATIVES, URBAN AND 

RURAL; BUT CONGRESS ULTIMATELY ENACTED THE RURAL 

PREFERENCE - INCLUDING RURAL NON-NATIVES AND EXCLUDING NON- 

RURAL NATIVES.

CONGRESS’S PRIME MOTIVE IN 1980 WAS TO PROTECT THE 

SUBSISTENCE WAY OF LIFE IN NATIVE VILLAGES. RECOGNIZING THIS, 

THE FEDERAL COURTS RULED IN 1984 THAT TITLE VIII IS INDIAN LAW, 

ENACTED BY CONGRESS UNDER ITS PLENARY AUTHORITY TO 

REGULATE INDIAN AFFAIRS IN THE COMMERCE CLAUSE OF THE U.S. 

CONSTITUTION. CONCERN FOR NATIVE VILLAGES IS ALSO WHY TITLE 

VIII'S RURAL PREFERENCE IS BASED ON "CUSTOMARY AND 

TRADITIONAL" HARVEST AND USE PATTERNS ESTABLISHED OVER TIME.

NATIVE PEOPLE WERE DISAPPOINTED BY THE 1980 EXCLUSION OF NON- 

RURAL NATIVES FROM THE PREFERENCE - PARTICULARLY THOSE 

LIVING IN HISTORICALLY RURAL, NATIVE PLACES THAT, THROUGH NO 

FAULT OF THEIR OWN, HAD BEEN SWALLOWED UP BY NON-NATIVE 

MAJORITIES AND WERE NOW DEFINED AS URBAN. BUT WE DID OUR 

BEST TO MAKE THE RURAL PREFERENCE WORK.

THE STATE OF ALASKA DID NOT. ITS REGULATORY BODIES, 

DOMINATED BY SPORT AND COMMERCIAL INTERESTS, FREQUENTLY 

FRUSTRATED IMPLEMENTATION OF THE SUBSISTENCE PRIORITY AND 

REFUSED TO REGULATE IN A WAY CONSISTENT WITH CUSTOMARY AND
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TRADITIONAL SUBSISTENCE PRACTICES. THE STATE NEVER FULLY 

FUNDED OR EMPOWERED THE REGIONAL SUBSISTENCE COUNCILS 

REQUIRED BY FEDERAL LAW. IN 1989, THE ALASKA SUPREME COURT 

THREW THE RURAL PREFERENCE OUT OF STATE LAW IN THE 

MCDOWELL CASE. THEN, FOR THE ENSUING EIGHT YEARS, STATE 

LEGISLATIVE MAJORITIES HAVE REFUSED EVEN TO ALLOW THE VOTERS 

TO CONSIDER A CONSTITUTIONAL AMENDMENT.

THE TASK FORCE PROPOSAL

I OFFER THE FOLLOWING RECOMMENDATIONS FOR CHANGES IN THE 

TASK FORCE'S PROPOSAL, BASED ON DECISIONS OF THE NINE 

HUNDRED PEOPLE WHO ATTENDED THE NATIVE SUBSISTENCE SUMMIT 

AT THE END OF AUGUST:

1. ELIGIBILITY FOR THE PREFERENCE. THE TASK FORCE'S RURAL 

PREFERENCE MUST INCLUDE BETTER PROTECTIONS OF NON-RURAL 

NATIVES, PARTICULARLY OF THOSE "FORMERLY RURAL" NATIVE 

COMMUNITIES THAT HAVE BEEN, OR COULD BE, PULLED OUT OF THE 

PREFERENCE BY NON-NATIVE POPULATION GROWTH AND SOCIO­

ECONOMIC CHANGE. THE OPTIMAL SOLUTION WOULD BE A NATIVE OR 

TRIBAL PREFERENCE - OR A "RURAL PLUS" PREFERENCE THAT WOULD 

INCLUDE ALL RURAL RESIDENTS PLUS ALL NON-RURAL NATIVES. SUCH 

OPTIONS WOULD ALSO PROTECT NATIVES WHO HAVE VOLUNTARILY 

MOVED FROM VILLAGES TO URBAN CENTERS. BUT, AT A MINIMUM,



“FORMERLY RURAL" NATIVE COMMUNITIES MUST GET FULL 

PROTECTION OF THE STATUTORY PREFERENCE AND BE ALLOWED TO 

PRACTICE SUBSISTENCE IN THEIR LOCAL "CUSTOMARY AND 

TRADITIONAL" USE AREAS. THE INCLUSION OF PROXY HUNTING AND 

FISHING OPPORTUNITIES FOR PEOPLE WHO HAVE VOLUNTARILY 

MOVED TO URBAN AREAS AND WHO PERIODICALLY RETURN TO THEIR 

HOME C&T AREAS IS A POSITIVE STEP FORWARD FOR THAT GROUP.

BUT EDUCATIONAL PERMITS, AT THE DISCRETION OF THE STATE 

BOARDS, ARE INADEQUATE FOR FORMERLY RURAL NATIVE 

COMMUNITIES NOW AND FOR PRESENTLY RURAL NATIVE COMMUNITIES 

IN THE FUTURE.

2. “CUSTOMARY AND TRADITIONAL." THE TASK FORCE’S 

PROPOSAL CONTAINS A DEFINITION OF C&T THAT IS IN CURRENT STATE 

LAW. ANILCA DOES NOT CONTAIN A STATUTORY DEFINITION, BUT 

THERE IS A REGULATORY DEFINITION USED BY THE FEDERAL 

SUBSISTENCE BOARD. THE SUMMIT UNANIMOUSLY SUPPORTED 

ANILCA'S PRESENT REQUIREMENT THAT SUBSISTENCE REGULATIONS 

MIRROR LOCAL C&T PATTERNS, WITH NO STATUTORY DEFINITION.

NONE OF THE SUMMIT'S 12 REGIONAL CAUCUSES SUPPORTED THE 

DEFINITION CONTAINED IN THE TASK FORCE’S PROPOSAL. AFN 

RECOMMENDS THAT THE LATTER BE DROPPED.
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3. REASONABLE OPPORTUNITY.” 11 OF THE 12 CAUCUSES

SUPPORTED THE PRESENT FEDERAL REQUIREMENT THAT 

SUBSISTENCE REGULATIONS ACCURATELY MIRROR LOCAL C&T 

PRACTICES - OFTEN REFERRED TO AS "LEAST ADVERSE IMPACT." ONE 

SUPPORTED A STANDARD THAT "MEETS THE SUBSISTENCE NEEDS OF 

NATIVE COMMUNITIES." NO CAUCUS SUPPORTED "REASONABLE 

OPPORTUNITY." AFN RECOMMENDS THAT THE LATTER BE DROPPED 

AND THAT THE FEDERAL STANDARD REMAIN "LEAST ADVERSE IMF3ACT 

ON C&T." THIS ISSUE IS SEEN BY NATIVES AS A CRITICAL LOSS OF 

CURRENT FEDERAL PROTECTIONS.

4. "CUSTOMARY TRADE." ANILCA DOES NOT DEFINE CUSTOMARY 

TRADE, RELYING INSTEAD ON THE FEDERAL COURTS TO ADJUDICATE 

INDIVIDUAL CASES OF POSSIBLE ABUSE. THE TASK FORCE’S 

PROPOSAL TRIES TO OFFER A STATUTORY DEFINITION OF CUSTOMARY 

TRADE BUT LEAVES MOST OF IT TO TPIE DISCRETION OF THE STATE 

BOARDS. NO CAUCUS OF THE SUMMIT SUPPORTED THE LATTER 

FORMULA - BECAUSE VIRTUALLY NO ONE THERE TRUSTS THE BOARDS. 

EIGHT OF THE 12 CAUCUSES SUPPORTED ANILCA’S PRESENT RELIANCE 

ON FEDERAL COURT DECISIONS. AFN RECOMMENDS THAT THE 

"CUSTOMARY TRADE" DEFINITION, WITH ITS REGULATORY DISCRETION, 

BE DROPPED.

5. PROTECTED HUMAN USES OF SUBSISTENCE. THE TASK FORCE'S



PROPOSAL CONTAINS A LIST OF FIVE PROTECTED USES, WHICH IS THE 

SAME AS IN ANILCA NOW. STATE LAW CONTAINS THE SAME LIST AND 

ADDS USES FOR POTLATCHES. THE TASK FORCE’S PROPOSAL ALSO 

CONTAINS THE REQUIREMENT THAT, AT TIER II, THE STATE BOARDS 

MUST ELIMINATE ALL C&T USES OTHER THAN FOOD. BASED ON THE 

SUMMIT’S UNANIMOUS DECISIONS, AFN RECOMMENDS THAT CULTURAL 

AND RELIGIOUS USES BE ADDED TO THE STANDARD LIST OF FIVE AND 

THAT THE TIER II LIMITATION TO FOOD BE DROPPED.

6. MANAGEMENT REFORMS. THE SUMMIT UNANIMOUSLY AGREED 

ON THE NEED FOR COMPREHENSIVE REFORM OF THE STATE'S 

REGULATORY AND MANAGEMENT SYSTEMS. IT RESOUNDINGLY 

ENDORSED THE FEDERAL REGIONAL SUBSISTENCE COUNCILS, 

RECOGNIZING THAT THEY ARE A VAST IMPROVEMENT ON THE STATE’S 

SYSTEM. THE CAUCUSES ALSO REQUESTED SIGNIFICANT REFORM OF 

THE STATE BOARDS - PROPOSING THE RESTRUCTURING OF THE 

BOARDS, THE USE OF A SUBSISTENCE BOARD, AND THE 

EMPOWERMENT OF REGIONAL COUNCILS AS REGIONAL REGULATORY 

BOARDS. AFN RECOMMENDS THAT THE TASK FORCE STRENGTHEN 

ITS PROPOSAL BY ADDING SUCH REFORMS - IN ORDER TO CREATE A 

LEVEL PLAYING FIELD FOR SUBSISTENCE USERS. OTHERWISE, NO 

MATTER HOW GOOD A STATE OR FEDERAL STATUTE MIGHT SOUND, WE 

WILL SIMPLY GO BACK TO BUSINESS AS USUAL - WITH SUBSISTENCE AS 

THE PERMANENT STEPCHILD OF THE REGULATORY PROCESS.
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7. CO-MANAGEMENT. ALL 12 CAUCUSES INSISTED ON INCLUSION 

OF CO-MANAGEMENT AS AN ESSENTIAL ELEMENT OF ANY SUBSISTENCE 

MANAGEMENT SYSTEM. FOR 11 OF THE 12, THIS DID NOT MEAN 

MERELY THAT THE STATE SHOULD CONTRACT MINOR MANAGEMENT 

TASKS TO VILLAGE OR REGIONAL ENTITIES IN THE BUSH. CO­

MANAGEMENT IS NOT JUST ABOUT HIRING LOCAL RESIDENTS TO 

COUNT SALMON OR TAKE SOIL SAMPLES. RATHER, IT IS ABOUT 

SHARING REAL MANAGEMENT AUTHORITY WITH SUCH PEOPLE AND 

THEIR INSTITUTIONS. IT IS ABOUT CHANGING THE ADVERSARIAL 

RELATIONSHIP BETWEEN VILLAGERS AND STATE OFFICIALS BY 

ACCORDING THE FORMER A TRUE SENSE OF OWNERSHIP AND 

RESPONSIBILITY FOR THE SYSTEM ITSELF. ONE OF THE GUIDING 

PRINCIPLES THAT EMERGED FROM THE SUMMIT CALLED FOR CO­

MANAGEMENT IN WHICH THE STATE AND THE TRIBES ARE INVOLVED AS 

EQUALS. WE COMMEND THE TASK FORCE'S PROPOSAL FOR 

RECOGNIZING THE NEED FOR MANAGEMENT REFORM AND THE FACT 

THAT TRIBES HAVE A ROLE TO PLAY IN MANAGEMENT. THE PROPOSAL, 

HOWEVER, FALLS FAR SHORT OF WHAT IS NECESSARY TO MAKE 

SUBSISTENCE WORK IN ALASKA AND TO GAIN SUPPORT OF VILLAGE 

RESIDENTS. IT ALSO REPRESENTS FAR LESS THAN THE CO­

MANAGEMENT SYSTEMS WHICH OTHER NATIONS HAVE WORKED OUT 

WITH THEIR OWN INDIGENOUS PEOPLES. AFN URGES THAT RESOLU­

TION OF THE IMPASSE CONTAIN REAL CO-MANAGEMENT REFORM.



8 . EXTENT OF FEDERAL JURISDICTION WHEN THE STATE IS OUT OF 

COMPLIANCE WITH FEDERAL LAW. BASED ON A LARGE MAJORITY OF 

CAUCUS VOTES, AFN RECOMMENDS THAT, WHEN THE STATE FAILS TO 

COMPLY WITH ANILCA NOW OR IN THE FUTURE, FEDERAL JURISDICTION 

INCLUDE:

-- ALL PUBLIC LANDS, INCLUDING THE MAXIMUM EXTENT OF 

RESERVED NAVIGABLE WATERS - AS CURRENTLY PROVIDED IN 

FEDERAL LAW;

-ALL SELECTED BUT UNCONVEYED LANDS UNDER THE 

STATEHOOD ACT AND ANCSA - BY ACT OF CONGRESS; AND 

-FEDERAL “EXTRATERRITORIAL" AUTHORITY TO IMPACT 

REGULATORY DECISIONS ON STATE AND PRIVATE LANDS WHEN 

NECESSARY TO PROVIDE FOR SUBSISTENCE HUNTING OR 

FISHING ON FEDERAL LANDS AND WATERS - BY ACTION OF THE 

FEDERAL AGENCIES.

9. FEDERAL COURT AND AGENCY OVERSIGHT. ALL 12 CAUCUSES 

OF THE SUMMIT AGREED THAT NO CHANGES SHOULD BE MADE TO 

ANILCA WHICH REDUCE THE POWERS OF THE FEDERAL COURTS AND 

AGENCIES TO ENFORCE THE STATUTE. FEDERAL LAW AND OVERSIGHT 

ARE THE ONLY REASON WHY NATIVE SUBSISTENCE PRACTICES 

SURVIVE IN THE PRESENT DAY. ANY STATUTE MAY SOUND 

WONDERFUL ON ITS SURFACE, BUT TO THE EXTENT THAT IT CANNOT 

BE MADE TO WORK IN REALITY, IT IS A LIE. AFN RECOMMENDS THAT



THE TASK FORCE DROP FROM ITS PROPOSAL THE LIMITATION OF THE 

FEDERAL COURTS TO “ARBITRARY AND CAPRICIOUS" AND “ABUSE OF 

DISCRETION," THE REQUIREMENT OF DEFERENCE TO STATE BOARD 

DECISIONS, AND THE ELIMINATION OF SECRETARIAL AUTHORITY WHEN 

THE STATE IS IN COMPLIANCE.

10. CONSTITUTIONAL AMENDMENT. BASED ON THE DECISIONS OF 

THE SUMMIT’S CAUCUSES, AFN RECOMMENDS MANDATORY LANGUAGE 

("THE LEGISLATURE SHALL...") AND RECOGNITION OF THE POLITICAL 

STATUS OF ALASKA NATIVES IN THE TASK FORCE'S CONSTITUTIONAL 

AMENDMENT.

11. ANILCA AMENDMENTS. SEVEN OF THE 12 SUMMIT CAUCUSES 

OPPOSED ANY AMENDMENT OF TITLE VIII S CURRENT PROVISIONS; 

THREE FAVORED ONLY AMENDMENTS THAT MIGHT STRENGTHEN, 

RATHER THAN WEAKEN, CURRENT FEDERAL PROTECTIONS; AND ONE 

SUPPORTED AN AMENDMENT TO RECOGNIZE TRIBAL SUBSISTENCE 

RIGHTS. NO CAUCUS SUPPORTED THE WEAKENING AMENDMENTS 

PRESENTLY CONTAINED IN THE TASK FORCE'S DRAFT. AFN 

RECOMMENDS THAT SUCH PROVISIONS, ENUMERATED ABOVE, BE 

DROPPED.

12. SUBSISTENCE JUDICIAL DEFENSE. ALL 12 CAUCUSES 

SUPPORTED THE POSITION THAT FEDERAL AND STATE LAWS MUST

11



RECOGNIZE AND PERMIT A SUBSISTENCE DEFENSE IN COURT, AND AFN 

SO RECOMMENDS.

MR. CHAIRMAN, I WANT TO CONCLUDE THIS LIST OF RECOMMEND­

ATIONS ON A SERIOUS NOTE OF CAUTION:

ALL 12 REGIONAL CAUCUSES OF THE SUMMIT REITERATED THE 

STRENUOUS OPPOSITION OF THE NATIVE COMMUNITY TO ANY 

ATTEMPT TO OPERATE A SUBSISTENCE PREFERENCE BY MEANS OF 

INDIVIDUALIZED, NEEDS-BASED PERMITTING. SUCH A POLICY WOULD 

LITERALLY DESTROY THE ECONOMIES AND SOCIAL STRUCTURES OF 

NATIVE VILLAGES. BASING SUBSISTENCE ON THE LACK OF CASH 

WOULD TURN IT INTO A WELFARE PROGRAM: WHAT THE STATE WILL 

GIVE YOU IF YOU DON'T HAVE A JOB. IT WOULD SEPARATE THE TWO 

COMPONENTS OF RURAL ALASKA'S MIXED ECONOMIES (CASH AND 

SUBSISTENCE) INTO MUTUALLY EXCLUSIVE ALTERNATIVES, FORCING 

VILLAGERS TO CHOOSE ONE OR THE OTHER - FOR THE SIMPLE REASON 

THAT SOMEBODY ELSE WANTS THEIR FOOD. IT WOULD BECOME A 

DISINCENTIVE TO TAKING ANY CASH JOB IN THE VILLAGE FOR FEAR OF 

LOSING SUBSISTENCE PROTECTIONS. TAKEN TO ITS LOGICAL 

CONCLUSION, IT WOULD ISSUE ANNUAL SUBSISTENCE PERMITS BASED 

ON APPLICANTS’ IRS RETURNS OF THE PREVIOUS YEAR. IT WOULD 

DAMAGE SOCIAL COHESION BY REACHING INTO THE MIDDLE OF EVERY 

NATIVE COMMUNITY AND FAMILY AND SETTING UP TWO ARTIFICIAL



CLASSES OF PEOPLE ("TRADITIONALS" WITH SUBSISTENCE AND 

"MODERNS” WITH CASH EMPLOYMENT), BASED ON A PIECE OF PAPER 

ISSUED BY NON-NATIVE FUNCTIONARIES. IT WOULD CREATE A COSTLY 

BUREAUCRATIC NIGHTMARE THAT WOULD MAKE LIMITED ENTRY LOOK 

LIKE CHILD'S PLAY. IT IS A POLICY DESIGNED TO LIMIT SUBSISTENCE 

USERS IN ORDER THAT NON-SUBSISTENCE USERS CAN GET A LARGER 

ALLOCATION OF FINITE RESOURCES. I CANNOT OVEREMPHASIZE HOW 

STRONGLY THE NATIVE COMMUNITY WILL RESIST ANY SUCH 

DEVELOPMENT.

FURTHER DISCUSSIONS AND NEGOTIATIONS

HAVING ENUMERATED SO MANY DIFFICULT ISSUES OF POLICY, LET ME 

ADD A HOPEFUL NOTE. AT THE END OF ITS DELIBERATIONS, THE 

SUBSISTENCE SUMMIT ADOPTED A GENERAL RESOLUTION; ITS WORDS 

CONVEY THE SPIRIT IN WHICH THE ALASKA NATIVE COMMUNITY WISHES 

TO GO FORWARD FROM HERE.

THE 900 PARTICIPANTS EXPRESSED THEIR "...APPRECIATION FOR THE 

HARD WORK AND DEDICATION OF GOVERNOR KNOWLES AND THE 

MEMBERS OF THE GOVERNOR’S TASK FORCE IN DEVELOPING ITS 

PROPOSAL..." THEY LIKEWISE COMMENDED THE EFFORTS OF 

ALASKA’S CONGRESSIONAL DELEGATION.

BUT, TO ME, THE MOST ENCOURAGING STATEMENT WAS THIS: "THE

13



DELEGATES TO THE NATIVE SUBSISTENCE SUMMIT EXPRESS THE 

WILLINGNESS OF THE ALASKA NATIVE COMMUNITY TO WORK FOR THE 

DEVELOPMENT OF A CONSENSUS ON A PACKAGE TO ADDRESS 

SUBSISTENCE." THEY ADDED THAT THIS PROCESS MUST INVOLVE THE 

FULL PARTICIPATION AND ENDORSEMENT OF THE NATIVE PEOPLE AND 

THEIR TRIBES. THEY AUTHORIZED AND DIRECTED AFN, AI-TC AND 

RURALCAP TO CONTINUE TO WORK "...WITH GOVERNOR KNOWLES, THE 

MEMBERS OF THE GOVERNOR’S TASK FORCE, THE MEMBERS OF THE 

ALASKA LEGISLATURE, THE MEMBERS OF THE ALASKA CONGRESSIONAL 

DELEGATION AND OTHER INTERESTS...TO DEVELOP A RESOLUTION TO 

THE SUBSISTENCE IMPASSE CONSIS TENT WITH THE GUIDING 

PRINCIPLES ADOPTED BY...THE SUMMIT."

THAT CONCLUDES MY TESTIMONY, MR. CHAIRMAN. I WOULD BE HAPPY 

TO RESPOND TO ANY QUESTIONS THE COMMITTEE MAY HAVE. THANK 

YOU.
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FROM : BISHOPS-F.R. T. Co. PHONE NO. : 907 455 6151

A l a s k a  O u t d o o r  C o u n c i l
PO Box 73902 

Fairbanks, AK 99707-3902 
Tel./FAX: (907) 455-4AOC (4262)
e-mail: outdoor@polarnet.com 
www2.polarnet.com/~outdoor

A la sk a  O u td o o r  C o u n c il T e s tim o n y  
A la sk a  S e n a te  R e s o u r c e s  C o m m itte e  H e a r in g  o n  S u b s i s te n c e  

F a irb a n k s , AK -  S e p te m b e r  2 4 ,1 9 9 7
by

Richard H. Bishop, AOC Subsistence Spokesman

Mr Chairman, Committee Members’

I am Dick Bishop, Alaska Outdoor Council spokesman on subsistence The 
Council appreciates your waiting until after the peak of fall hunting to commence these 
hearings on yet another effort to find a way out of the devil's club thicket called 
subsistence.

The Outdoor Council does not support the Task Force proposal without 
substantial revision, although ;t contains a number of improvements, particularly 
definitions of terms in ANILCA.

Paradoxically, proponents of a discriminatory rural or racial priority have brushed 
out the trail through the devil's club by stating "Subsistence is a basic human right."

The Alas- a Supreme Court made that point 8 years ago in the McDowell case 
The Court said that subsistence is an important value running to every Alaskan: too 
important to discriminate on the basis of ZIP code. One Justice went on to say that 
"this is an oqual protection case, and an easy one at that."

The Outdoor Council has repeatedly stated that subsistence uses and lifestyles 
are integral values of Alaska. But a law that says they are only good for some 
Alaskans, that no one but those of an arbitrary, closed class group can hope to qualify 
for those "important values", -  can hope to qualify for those ' basic human rights" -  
such a law is wrong.

This is a civil rights issue. It's not about food, it’s not about culture, it's abuut 
whether the law of the land should continue to ratify discrimination against the majority 
of Alaskans, and indeed, against the majority of Americans, regarding the uso of fish 
and game and other natural resources

mailto:outdoor@polarnet.com


FROM : BISHOPS-F.R. T. Co. PHONE NO. : 907 455 6151 P03

It is scary to realize how politically seductive is the idea of discriminating just a 
little bit in order to slide past the compromise politically unscathed.

Sure -  it’s a tough issue -  and in Washington, DC, few people know much 
about it. Bruce Babbitt is blowing political smoke. Alaska's delegation has passed the 
buck back and forth, trying to avoid the heat; and saying on this issue "Go6h, we are 
powerless..."

But do you suppose that if the Chairman of the Senate Appropriations 
Committee stood up and proclaimed that "Subsistence is a basic human right" and 
"Subsistence is an important value running to every Alaskan", and the opportunity to 
pursue it should not be discriminated on the basis of ZIP code do you think if Senator 
Stevens said this Congress would listen? I think so. I would like to hear him say it.

The Governor’s Task Force subsistence proposal ignores the premise that 
"subsistence is a basic human right". It says it’s a basic human right only for a 
privileged few. The proposal attempts to make a rural priority palatable by some much- 
needed tightening up of the "sideboards".

But it begs the Alaskan public and Alaska's Legislature to vote for discrimination 
and against equal protection before the law -  against subsistence as a "basic human 
right."

The O utdoor Council urges the Alaska Legislature to  look beyond the 
presen t su b sis ten ce  political dilemma. It is possib le to adequately accom m odate 
the needs of people who rely on personal consum ptive use  of fish and wildlife for 
their livelihoods w ithout com prom ising the com m on use and equal protectior 
provisions of A laska's Constitution.

Wo have suffered through nearly 20 years of bad political compromises on 
subsistence. Adding one more will only make matters worse. It’s time to start the ball 
rolling the right direction. And the ball is in the Legislature's court once again.

Someone, someone among elected public officials, must stand up for the values 
and rights of all Alaskans' use of our common property fish and game resources, or our 
Congressional delegation will keep on dodging the issue.

There is no real differenco in the long-term results of voluntarily buying into the 
federal law or having it stuffed down our throats.

The last time Alaska agreed to a hasty political compromise on subsistence we 
got into this mess. It's time to get out.



September 29, 1997

Senator Georgianna Lincoln 
Member Senate Resources Committee 
State Capitol 
Juneau, AK 99801

Dear Senator Lincoln,

I am writing to you about the Governor’s Subsistence Plan to restore fish and game 
management to the State of Alaska. I am against the changes proposed by the 
Governor’s plan because the plan changes the practice of subsistence from a 
dedication of fish and game to the Native community to practicing subsistence as a 
seasonal non-native hunt.

I believe this is unfair to the Alaska Natives because it makes it impossible for them to 
maintain their traditional connection to the land, a connection acknowledged through 
ANILCA, and seen as a matter of equity of law, which states that the “continuation of 
the opportunity for subsistence... by Alaska Natives ... is essential to ... Native cultural 
existence."

The only way to fairly recover state control of fish and game resources is for the state to 
acknowledge that the Alaska Natives need and deserve a priority to fish and game in 
Alaska.

Thank you for an opportunity to be heard on this issue.

X)- f y r •

Ed Barker 
Box 80267 
Fairbanks, Ak 99708 
ffedb@aurora.alaska.edu 
(907)479-2794

ocr 0 2  1997
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Senate Resources Committee Hearing on Subsistence 
Testimony by M ary Bishop 

September 24, 1997

Thanks for coming and listening to us after the major hunting seasons.

Suggested process for your action;

A. You, the State Legislature, decide what's best for Alaska. Don't be moved to act by dire 
threats from those who don't live in this State.

B. Decide if you want any kind o f  statutory preference for any kind o f  individual or group.

If the answer is NO then don't cfo it -- and start some type o f  legal action against the 
federal government.

If the answer is YES then decide:

1. Should that preference be based on individual characteristics related to need --thus 
probably consistent with our State constitution (See McDowell decision).

2. Should it be a group preference -- thus requiring an amendment to the State 
Constitution.

3. Decide “who's in and who's out" -- make it clear so that voters know and federal 
judges know. Don't leave this job to people appointed to make fish and game regulations.

4. Should it be a preference for “customary and traditional use". If  there is no indication 
of what “customary' and traditional use" means, the argument regarding whether it provides for “a 
reasonable opportunity" or "L-ast adverse impact" on "c & t use" is irrelevant. See Judge 
Holland's decision in the 1989 Bobby case. Holland required that he, as federal judge, approve 
any season or bag limit imposed by the Board o f  Game; he finally allowed something like an 11 
month season for caribou and moose. In the decision he ruled:

"...the Board of Game must in the future proceed with scrupulous care and caution in 
imposing seasons and bag limits on subsistence hunting...Need is not the standard.
Again, it matters not that other food sources may be available at any given time or place. 
The standard is customary and traditional use of game." (emphasis added)

If  the Legislature uses words in a statute, a court o f  law rightly assumes they have a meaning and 
reason for being there. I know what “customary and traditional" means. If  I were a federal 
judge, I would assume State Legislators knew what the words mean -  and what Judge Holland 
had ruled they meant.

"Customary and traditional" methods and skills were necessary to bush Alaskan survival 75 years 
ago. Knowledge o f  those methods and skills is valuable today, especially for those who may on 
occasion need the survival skills, They are NOT appropriate for general use today by any people 
who have accepted Remington, Winchester, Evinrude, nylon nets, Yamaha, and Honda into their 
cultures.
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My name is Pete Buist, Box 71561, Fairbanks. I am testifying only for myself 

and my family, not any group or agency.

I am holding photographs of four generations of Buists obtaining moose meat 

for the family table. The oldest photo was taken in 1910.

I come from an unbroken line of hunters who have taken wild resources for 

sustenance. While I have the utmost respect for Native Alaskans, I resent the 

implication by the Governor, his hand-picked Task Force and AFN that my 

cultural heritage is not as important as someone else’s.

I aasafemwy^l that any Alaska legislator would even consider voting in favor of 

the institutionalized discrimination inherent in the proposal to strike the concept 

of equal rights and common use from our State Constitution.

And I must add that if you capitulate to the pressure to "manage" fish and 

wildlife by federal dictates, that is not really regaining state management.

Mr. Chairman, members of the Committee

Thank you.
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Dear Representatives Hudson and Ogan:

I support the following principles regarding subsistence:
• Full state management w ith o u t federal oversight
• No racially or culturally based preference
• Individual needs-based s <=istence eligibility
• Effective regulation and no commercial sales
•  No erosion of state constitutional protections

Thank you fo r your help in protecting all Alaskan's privileges to hunt and fish.
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Leghearing Bullets

September 1997

To: Legislative Hearing Record

From: Wayne E. Heimer
1098 Chena Pump Road 
Fairbanks, AK 99709

Re: Governor’s Task Force Position on Subsistence

Testimony: Personal credentials

My name is Wayne Heimer; I live at 1098 Chena Pump Road in Fairbanks. I am speaking 
For myself. I have been a careful observer of, and a participant in events leading to 
passage of ANILCA and its effects on management and conservation of Alaksa’s wildlife 
since the beginning. From 1971 to 1997,1 was employed by the Alaska Department of 
Fish and Game. My initial exposure to the ANILCA controversy resulted from my 
assignment as a Dali sheep specialist. Since much of ANILCA land involved sheep 
habitat, the potential impacts on Dali sheep management in Alaska we re a major concern. 
During the early stages of the ANILCA debate, I published three technical/historical 
papers on ANILCA’s effects on Dali sheep management by the state. Because o f this 
background, I was assigned to provide biological and management background for the 
Babbitt case during the Hickel administration.

My specific job was to research and document management case histories where federal 
management harmed state interests. I received this assignment because Judge Holland 
challenged the state to show it had been harmed by the federal takeover o f wildlife 
management before he would hear the Babbitt case. The product produced during the 
first year of this assignment was a 250-page volume titled “DUAL STATE AND 
FEDERAL MANAGEMENT OF FISH AND WILDLIFE HARVESTS; Examples of 
problems and related issues,” was appended to the state’s filing in the Babbitt suit over 
federal and Native objections. Subsequently, Judge Holland ruled the state had been 
harmed by the federal takeover o f wildlife management. This finding of harm precluded 
dismissal of the state’s case against federal takeover of wildlife management as requested 
by federal and Native attorneys. Subsequently, I prepared seven additional case histories 
which were presumably to be used in further litigation. These additional case histories 
were never released by the Department because of philosophical changes which 
accompanied the Knowles administration appointments in the Department o f Fish and 
Game. In the course of preparing these ten case histories over the 4.5 years I was 
assigned to the ANILCA program, I was forced to become familiar with the legislative 
history and content o f ANILCA as passed by Congress. I have included an annotated 
outline o f the history of ANILCA with respect to the myth of a mandatory federal take 
over for your use.



The direct purpose of this letter is to inform you of m y  considered opinion of the

Governor’s Task Force plan. I’ve studied the draft plan, and tried to keep abreast of

modifications. I oppose the plan, and encourage you to resist its implementation. Here’s

why:

1. A N I L C A  does not now, nor did it ever mandate a federal takeover of state wildlife or 

fisheries management of subsistence harvest allocation. In fact, Sec. 807 excludes the 

possibility of federal takeover.

2. The reason the feds took over wildlife management and are now preparing to take 

over fish management is because they chose (and are choosing) to do so. (If they are 
not required to, they must be doing it because they elect to do so. Right?)

3. The only authority the feds have to sustain their takeover of wildlife management is 

Judge Holland’s ruling that, even though A N I L C A  doesn’t call for a federal takeover 

because takeover language was ‘amended out’ on the Senate floor, he

couldn’t imagine Congress didn’t have a federal takeover in mind when it passed 

A N I L C A .  This decision, which amounts to making law ‘from the bench’ stands 

unchallenged because then-candidate Knowles promised to drop the state’s challenge 

to Holland’s opinion to secure a political advantage (endorsement by the Alaska 

Federation of Natives) in the gubernatorial election of 1994. Governor Knowles 

obtained the advantage, won the election, and kept his promise to AFN.

4. The only justification for a federal fisheries takeover is the reserved water rights count 

of the Katie John litigation, (the only count in the Katie John suit to be upheld by the 
Ninth Circuit Court). The perversely broad federal application of reserved water 

rights to management of subsistence fishing in Alaska’s navigable waters has not been 

challenged by the state.

5. In seven years of federal management of wildlife, the federal government has probably 

spent at least $50,000,000. The results in terms of benefits to federally recognized 

subsistence users (rural residents) are nebulous. O f  the 794 federal subsistence 

regulations on the books in 1996-97, only 176 customary and traditional use findings 

provided for exclusive use by ‘local’ rural residents. Whether these federal ‘local 

use’ restrictions have actually provided subsistence harvest opportunities which would 

not have been provided by the state in the absence of a federal program takeover is 

arguable.

Certainly, any benefits could have been provided more promptly and cost-effectively 

through application of the judicial enforcement provision (Sec. 807) which A N I L C A  

actually specifies to address grievances by subsistence use s.

My testimony:



Recognition of the fact that the state and federal subsistence laws are designed to do 

the same thing, and that the state’s Tier II mechanism selects in favor of 

local users, drives m e  to suggest that actual benefits produced by the federal system 

have been negligible for rural residents.

6. The feds project taking over fisheries management and expanding federal wildlife 

management to state lands will cost another $116-5120,000,000 per year.

7. Since Title VIII of A N I L C A  is very costly and provides no actually measurable benefit 

to Alaska’s rural residents, m y  first suggestion is that it simply be repealed. If this is 

politically or socially unacceptable, Alaska should simply say “N O ” to federal 

management (which is based only on Judge Holland’s opinion and N O T  on the text of 

ANILCA).

That is, Alaskans should simply refuse to recognize any attempt at federal 

takeover; let the feds sue us if they really want it. What could the feds really 

do if the legislature just said “N O ” to the feds? Here w e  should note that the 

legislature is the representative branch of government... not the Governor’s office. If 

the Governor w o n’t assert Alaska’s right to manage, w h y  shouldn’t the people do it 

through their elected representatives?

8. W e  have tried for 20 years to ‘solve the subsistence problem’ to keep the feds from a 

takeover to which they have no legitimate claim. This approach has only exacerbated 

the problem of division among Alaskans... not the subsistence problem. Only when w e  

get the feds out of the picture, will it be possible for the state to resolve the problem- 

if an actual problem exists. The state’s history of local preference hunting and fishing 

regulations shows this is certain to happen again in the absence of the feds.

9. M y  final “compromise position” is that if w e  can’t or don’t have the collective will to 

“Just say N O !” w e  could survive rather nicely if w e’d simply insist that the feds abide 

by the language of A N L C A  rather than the “legislative intent” they established in 

House committee hearings, but couldn’t get into the law on the floor of Congress.

That would not be a disaster. It worked well in the cases of Kilbuck caribou and Lime 

Village moose up until the time of federal takeover. Under state management as 

actually prescribed in ANILCA, w e  may have some litigation from time to time, but 

the feds would be out of the management picture, and the division among Alaskans 

could begin to heal.

I regret that I cannot be present to share these ideas with you. However, your meeting 

was scheduled at a most inappropriate time for me. I a m  pursuing m y  customary and 

traditional fall activity, moose harvest to feed m y  family today. Had 1 known your 

schedule in advance, I would have rearranged mine, but alas, your schedule was not 

available when I had to make plans and commitments.



D o  not accept the Governor’s plan, it will make tilings worse rather than better (see 

attached reprint from Fairbanks Daily News-Miner). Just say “N O ” to fedeeral 

management.
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Alaskans don't like the 'Alaska solution
By WAYNE A. HEIMER at “warp-speed" because of a

Recent News-Miner articles Guest Opinion mistake he made while cam-
-.uggest the so-called “Alaska so- ---------------------------  paigning for office. In his quest to
lution" proposed by Sen. Ted section would be more accurately secure the endorsement of the
Stevens and Gov. Tonv Knowles citled exemption allowing Alaska Federation of Natives,
to solve “the subsistence urban residents with rural con- Gov. Knowles dropped the Bab-
problem" is unacceptable to Alas- nections to hunt." bitt suit. This litigation would
kans. Proponents of the gover- In the July 18 News-Miner, have settled the issue of federal
nor’s plan don't seem to be Fred Pratt pointed to specific involvement in Alaska’s resident
getting the message. failures of the governor's fish and game management. Be-

Most recentlv Sen Stevens “Alaskan solution." He faulted cause of his campaign choice Gov. 
ourposelv chose 'not to block a the proposal because it fell short Knowles now tells us that we 
federal fisheries take-over this of f^rness to all, a difficult task must deal hastily with a cnsis. 
fall. The senator's reason was to when discriminating to allow The * crisis is destabilization of 
ipply pressure for an “Alaskan preference. our commercial fishing industry,
solution" to the subsistence Earlier, the July 13 editorial To protect the commercial
problem. Stevens justified in- had suggested we try to consider fishing industry, the governor 
.reasing the risk of a “federal so- (he governor’s “Alaskan solu- says we must establish another, 
iution," by reading a letter from tion" as a positive step toward more radically "privileged” class: 
Interior Secretary Bruce Babbitt, solving the subsistence problem, rural subsistence users. (Com- 
vho— brace yourself— doesn't ap- but that “the devil was probably mercial fishermen may be consid-
irove of state management or a in the details.” ered a sort of "privileged class"
-mailer budget for his depart- The July 13 editorial was po- because they’re the only ones
ment. (July 23, 1997 News- Lite and kind, but missed two who can fish commercially.)
Miner.) major issues. “Preventing" a fed- I can’t see how the governor’s

In the July 22 News-Miner, I eral take-over by transferring un- plan will solve the commercial 
cad the governor was “Coated workable federal laws to the fishing problem. The only way we 
vith a fine layer of dust,...eating state’s books gives only the illu- could use the very laws the feds 
moked salmon, feeding the mos- sion of state authority unless the will enforce upon takeover to sta- 
luitoes and listening" as he feds are completely excluded bilize our commercial fishing in- 
nade a riverboat trip down the from state management. This ex- dustry would be to ignore (or
fukon to talk to villagers about elusion is pointedly not the case amend) them once the feds are
lis proposed “Alaskan solution." in the governor’s plan. gone. What's the difference if the
/illagers the governor encoun- The other issue is that the state or the feds enforce laws
ered seemed more interested in governor’s “Alaska solution" which prohibit commercial 
flushing than fishing" as road calls for legally institutionalized fishing until all upriver subsis- 
onstruction and maintenance, discrimination. I realize the ofifi- tence users are satisfied? Ig-
’ublic sewer and water systems rial term, “preference" is less ab- noring or even amending the
vere above subsistence when rasive; but the fact is that governor’s new (presently fed-
iiey spoke with the governor. “preference" is a politically cor- eral) laws can’t be a long-term fix
While the governor was rect way of saying “discrimina- because the governor’s task force

■eding the mosquitoes, task tion." It is logically impossible to plan makes it easier than ever to
tree member Charlie Cole was &>ve preference to some without re-involve the feds through the
n local radio mistakenly misre- discriminating against others, courts.
resenting the impact of the F°r this most basic reason, the It’s time we gave up trying to 
:unting proxy provision of the governor’s “Alaska solution" solve the subsistence problem to
ovemor’s plan. Mr. Cole was (which Ted Stevens plans to force get or keep the feds out of fish
ead wrong in his understanding on us) should be abhorrent to and game management. W e’ve
f the restrictions existing in Alaskans. been at it for 17 years with no
late proxy hunting regulations. The governor is pushing this success. Only when the feds are
he task force's proxy hunting unsatisfactory "Alaska solution" completely out of fish and game



A N  A N N O T A T E D  C H R O N O L O G I C A L  S U M M A R Y  O F  E V E N T S  L E A D I N G  T O  

T H E  P R E S E N T  S T A T E / F E D E R A L  S U B S I S T E N C E  I M P A S S E

by W a yne E. Heimer 

1098 Chena P u m p  Road 

Fairbanks, Alaska 99709

Dear Reader:

It has been said that the first requisite of a democratic society is an 
informed citizenry. At the present time, Alaskans are being asked to 
amend their state constitution and accept federal laws as state statutes in 
a proposal which proponents say will reestablish state authority for fish 
and wildlife management. If Alaska is to manage the state's fish and 
wildlife, it will be necessary to reestablish this authority because it was 
usurped by the federal government through a series of events of which the 
public was never well informed

Basic to the actual federal take-over of wildlife management on federal 
and some state lands in 1990 was the federal assertion that the Alaska 
National Interests Conservation Act (ANILCA) mandates a federal take­
over if the state does not provide subsistence preference based on "rural 
residence. " This is not now, and since passage of ANILCA in 1980, has 
never been true. ANILCA, as passed by Congress never contained a 
federal take-over provision, and still doesn’t. Still, most Alaskans believe 
it does, and that federal take-over is mandated by ANILCA if the state 
doesn 7 provide rural subsistence preference.

In an effort to explain how this widely held misconception was generated,
I offer the following list of events I consider important to generation and 
evolution of "Alaska’s subsistence problem. " I have bracketed and 
italicized inclusion of ancillary facts together with my analysis so you 
will know when I have departedfrom events directly related to the history 
I'm trying to share with you.

I prepared this list us a "roadmap " to navigate among key elements of the 
ANILCA controversy during the 4.5 years I spent as a "dual 
management" researcher, analyst, and historian assigtted to the Alaska 
Department of Fish and Game’s then-existing ANILCA Team. Initially, 
my team assignment was to provide evidence of harm to the state’s wildlife 
management programs as a result of the federal take-over of wildlife 
management in 1990. This assignment was in support of the Lujan 
/Babbitt suit contesting federal assumption of wildlife management in 
Alaska. This assignment lastedfrom 1992 through 1994 when there was a 
change in Governors. After the present Governor was elected and



dropped the Babbitt suit, my function became that of an ANILCA-related 
subsistence issue historian rather than a partisan in litigation. 
Nevertheless, objective documentation without comment continued to be 
my guideline. I emphasize that I have departedfrom that grade line here, 
providing ancillary facts and some personal analysis identified in 
bracketed, italicized text in an effort to render this arcane information 
more understandable to the general Alaskan public. I'm sorry I could not 
make it simple.

I hope this annotated historical review of events leading to the Governor's 
Task Force recommendations provides you with a sufficient historical 
perspective to make an informed decision regarding your position on how 
to resolve “Alaska's subsistence problem. ” Most reviewers of this 
manuscript were uncomfortable with my selection of events and some with 
my analysis. Where 1 was demonstrably wrong, I have changed my views 
and conclusions. The opinions I include are, of course, my own and 
subject to change as further facts requiring a change in opinion are 
documented I d rather be right than consistent. So, if you find errors of 
fact, please let me know. If you simply don't like my analysis or opinions. 
I'd be interested in trying to reconcile them with yours.

1098 Chena Pump Road 
Fairbanks, AK 99709

I M P O R T A N T  E V E N T S  IN T H E  H I S T O R Y  O F  S U B S I S T E N C E  M A N A G E M E N T

P R O B L E M S

--Prior to the 1960s, Native claims throughout the U.S. had been variously filed, 

considered, set aside, and scheduled for reconsideration without any real settlement.

--In the 1960s Indian tribes in the Northeastern U.S. were successful in getting court 

judgments requiring the government to honor terms of existing federal treaties.

--General interest in aboriginal claims increased along with social awareness of past Native 

American grievances (remember the "Wounded Knee" demonstrations and a spate of 

grievance books such as “Bury M y  Heart at W o u nded Knee,” and later films such as “H e  

Dances With Wolves”).

--During the 1960s, Alaskan Natives filed such claims sometimes claiming specific use 

areas, sometimes the entire state. Nothing much happened other than these claims began 

to grind their w a y  through the courts.
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— In the mid-to-late 1960s the environmental movement began to define and achieve its 

agenda. M a n y  historians date "Earth Day" 1967 as the beginning of environmental 

political power. The first major impact this agenda had on Alaska was passage of the 

Marine M a m m a l  Protection Act. This act took Marine M a m m a l s  management from the 

state, placed it in the hands of the federal government, and limited use of marine mammals 

on the basis of race.

-Also in the late 1960s, oil was discovered on Alaska's north slope.

-After running one ice breaking tanker through the Northwest Passage, it became obvious 

that getting the oil to market was going to require a pipeline.

-Not everyone thought the pipeline was a great idea. The increasingly influential 

environmental community opposed it because it would transect what the community saw 

as the untrammeled, pristine Brooks Range. It was clear that the pipeline would require a 

road, and the North Slope Natives also opposed it because it would bring "outsiders" into 

what they saw as "their" country...even though they did not “ow n” it by any conventional 

definition.

— In order to meet their c o m m o n  goal, opposition to the pipeline, the environmental 

community and Alaska Natives formed an alliance in spite of their obviously disparate 

views on human use of animals. Cynics (or prophets) of the day asserted a devious, anti­

hunting agenda drove the environmentalists to form the "unholy alliance" to limit the total 

amount of hunting opportunity in the future. Whether the cynic/prophets were right in 

their assertion, federal wildlife management through the Federal Subsistence Board has 

certainly bad that effect. Nevertheless...

-Alaska Natives were the dominant legal force in this alliance because the pipeline could 

not be built until title to the pipeline right- of-way was secure. This meant the Native land 

claims had to be settled before the pipeline could be built.

-The alliance was successful. Using the Native land claims as the major issue, and with 

the support of the environmental community, pipeline construction was delayed until the 

Alaska Native Claims Settlement Act (ANCSA) was passed in 1971. Alaska Natives got 

44 million acres of land and approximately 1 billion dollars, half of which the state had to 

pay out of oil and gas development revenues. The state paid this debt "up front;"-(which 

is one reason permanent fund dividend checks are not even larger than they are) it is no 

longer owed.

-Included in A N C S A  was Sec. 17 (d) (2) which was what the environmental community 

got out of the deal for supporting Native claims interests. This section created the vast 

new national parks, refuges, forests, and wild and scenic rivers under the National Interest 

Lands Conservation Act (ANILCA) in 1980. A N I L C A  was primarily a land-control act 

generated by the environmental community and the federal land-management agencies
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which wanted more Alaskan land. Their ties to Alaska Natives were sufficiently strong 

that Title VIII (which, as originally drafted in the House of Representatives, included not 

only legal recognition of subsistence on a racial basis (like the Marine Mammals Act) but 

also provision for a federal management takeover). These committee draft provisions 
did not make it into the final bill (as amended by the Senate) which was ultimately 
passed by Congress.

— These positions were objectionable to many Alaskans. In an effort to keep Congress 

from including Title V m  (as drafted and presented in A N I L C A  during committee 

hearings) our Congressional delegation (primarily Ted Stevens) recommended to the 

Alaska Legislature that it should pass a state subsistence law as a preemptive measure. 

Acting on this advice, the legislature passed the state's first subsistence law.

— In spite of the state's subsistence law (which antedated A N I L C A  by 2 years), Congress 

included Title VIII (the subsistence provision) in A N I L C A  anyway.

— In 1980, A N I L C A  finally made it to the floor of congress (after Pres. Carter forced the 

iss.-. by creating huge, strategically placed National Monuments which tied up Alaska's 

economic future so tightly that Senators Stevens and Gravel were willing to compromise).

- O n  the floor of Congress, two important aspects of Title VIII were changed. The first 

was pointed elimination of the racial designator for subsistence preference in Title VTII.

[Ancillary Fact: ANILCA, as originally drafted, went through the House 
without significant modification, containing both the racial preference 
and federal take-over provisions in Title VIII. However, two important 
amendments occurred on the Senate floor. The first was elimination of 
racial preference. It has long been common knowledge that the term,
"rural residents," and repetitive use of the term "non-Native" in the 
FINDINGS, POLICY, and DEFINITIONS sections of ANILCA were 
specific to elimination of race as the definer L/  subsistence preference in 
the Senate (which became the final) version of ANILCA.

The second important amendment was substitution of "judicial 
oversight" (Sec. 807) for "federal take-over" as the "enforcement 
teeth " which would assure the state provided the Congressionally 
mandated subsistence preference on federal public lands.

These two changes by ihe Senate were never formally challenged by the 
House, but neither were they ever really accepted as valid by ANILCA's 
original sponsors.

Analysis: This is why we have controversy over federal take-over 
today.
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Ancillary fad: The Senate version of ANILCA (which substituted 
"rural’’for "racial” preference and judicial enforcement for the threat of 
federal take-over) passed a Democrat-controlled Congress during a 
Democratic administration (President Carter's) at the 11th hour before 
Congress adjourned in the fall. Passing legislation which contains 
differences in detail between House and Senate versions is common. 
Usually, differences in details are resolved by joint House-Senate 
conference committee and the committee's compromise version goes on to 
become law. If a conference committee cannot agree on compromises, the 
legislation is usually returned to ihe floor of the originating house for the 
further action.

Analysis: From our vantage point (15 years later, and in the midst of 
an unprecedented federal administrative take-over of fish crJ wildlife 
management) this difference between Senate and House versions doesn't 
look at all like it was a "detail!" Major policy differences are probably 
too important to simply work out in conference committee. Perhaps this 
one was. Still, by not asking for conference, the House passively accepted 
the Senate version.

Ancillary fact: The House tacitly accepted the Senate version so it 
became the law of the land.

Analysis: Perhaps there were political reasons why the House didn 7 
protest the Senate's amendments. If a conference committee hadfailed, 
there was no recourse but to reintroduce the bill (in the House) during the 
next session. Considering the passion of those dedicated to saving "the 
crown jewels of Alaska" (a commonly used phrase during the emotionally 
charged ANILCA debates), it is logical to suggest House sponsors planned 
to get the racial preference atui federal take-over language back into 
ANILCA by amending it during the next Congressional session.
Attempting resolution of differences of this significance in a conference 
committee would have certainly been a major undertaking, and probably 
would have precluded President Carter (and Democratic Congressmen) 
from taking credit for "saving the crown jewels of Alaska ” during the 
upcoming campaign.

Ancillary Fact: As a result of the election, the balance of power 
changed President Carter lost to President Reagan, and Democratic 
control of Congress eroded This meant the Democratic House leadership 
(whose specific "federal take-over" provision had been replaced by the 
Senate's "judicial oversight") would have to face a decidedly less friendly 
group during the next session (not to mention a sitting Republican 
President who favored state's rights, and would probably veto the bill).
With these realities facing them, the House ANILCA sponsors didn’t balk



at sending the Senate version to President (Carter) who signed it into law 
(even though it didn't contain the federal take-over language they 
wanted). Apparently accepting the "imperfect" (as they saw it) 
subsistence enforcement provision for a year was preferable to risking loss 
of what they had secured with respect to saving Alaska's "crown jewels."

Analysis: As passed and without the sort of fine tuning which typically 
occurs in conference committees, ANILCA is unusually vague and 
internally inconsistent. This vagueness has allowed interests favoring 
federal take-over the opportunity to achieve federal mamgement through 
administrative means even though it appears to be precluded by the 
language of ANILCA (which has persistedfor the last 17 years.]

Ancillary Fact:: The Senate's "judicial oversight"provision (which 
replaced the House's "federal take-over language") was Sec. 807. This 
section of the law demonstrates the difficulty of working with ANILCA.
Finding out just what Sec. 807 actually says is difficult because readily 
available copies of ANILCA are said to contain a version of Sec. 807 
which has since been ametulecL This amendment allegedly took place 
almost 15 years ago, but has never gotten into common circulation. I've 
not been able to obtain a copy of the "real" bill— if a “real" bill exists.
(I've made a reasonable effort, but must admit I've not made it my life's 
work). Still, the readily available version of ANILCA Sec. 807 provides 
aggrieved subsistence users (who don't think the state gave them sufficient 
opportunity or allowed them to meet their needs) access to federal court 
(after they've exhausted the administrative appeal process). If these users 
prevail in federal court, the court can direct the state to provide increased 
subsistence use opportunities. Because the Sec. 807process in the 
commonly available version of ANILCA was followed exactly in the Lime 
Village moose and Kilbuck caribou management before federal take-over,
I question the existence of an amended version of Sec. 807.]

--Once A N I L C A  was passed, some unknown person or entity in the Interior Department 

in Washington D C  selected "rural residence" as the “litmus test” of whether the state 

subsistence law was "of general applicability."

--The Secretary of the Interior immediately threatened a take-over if the state’s 

subsistence law didn't operate according to the federal (rural residence) litmus test.

-Instead of insisting that the federal agencies live by the letter of A N I L C A  Sec. 807 (the 

only means the act recognized for addressing the grievances of rural residents against the 

state for failure to provide subsistence preference on federal lands, the H a m m o n d  

administration attempted the pacify the federal insistence of rural preference to prevent 

the federal take over which had been amended out of A N I L C A  in the Senate as though it 

were still in the text of A N I L C A . . The first attempt was administrative.
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-The Joint Boards of Fish and G a m e  tried to pacify the Secretary of the Interior by 

administratively linking rural residence with subsistence preference through state fish and 

game harvest regulations (1981).

[Analysis: Governor Jay Hammond and his Attorney General failed, at 
this point, to assert the state's right to manage indigenous wildlife. For 
some unknown reason they failed to insist that the feds stick to the letter of 
Title VIII as passed by Congress and the subsequently negotiated master 
memoranda of agreement and accompanying specific agreements 
negotiated by the state under Hammond's direction for each refuge, park, 
national forest, and wild and scenic river. J

— In what came to be known as the Madison case (1985), this administrative (through 

regulations) linkage of subsistence preference with rural residence was found to be illegal.

-The Secretary of the Interior immediately notified the State of Alaska, through the 

Undersecretary for Parks and Wildlife, that it was out of compliance with ANILCA, and 

threatened another federal take-over.

- T o  avoid a second federal take-over threat the legislature passed our second subsistence 

law, which legally linked preference to rural residence. Once this was done, the 

Undersecretary for Parks and Wildlife, Bill Horn, notified Alaska that it was once again in 

compliance (1986) with A N I L C A ;  and that a federal take-over would not occur.

-The second subsistence law was challenged by a citizen named McDowell.

— In ruling on the McDowell case (1989), the Alaska Supreme Court said it wa* 

unconstitutional to discriminate among Alaskans on the basis of residence.

-Based on the Interior Secretary's judgment that Alaska was again out of compliance 

(having failed the residence litmus test again) the federal government took over 

subsistence harvest allocation.

- T o  accomplish this take-over the Secretaries of Agriculture and Interior used the 

administrative federal rulemaking procedures to establish an administrative structure (the 

Federal Subsistence Board) for this function (1990). Federal rulemaking was the vehicle 

for establishing the Federal Subsistence Board because A N I L C A  (as passed by 

Congress) contaiued no provision for federal take-over (see compromises above).

Analysis: Congressional compromises produce vague laws. ANILCA 
may be the grandest compromise ever produced by Congress, even though 
it never underwent joint House-Senate conference resolution). Ijjoking at 
what has happened 17 years after ANILCA /xtssage, it appears the forces



behind the House version simply decided to save Alaska through federal 
administrative means instead of risking legislative compromise.

Ancillary Fact: When Congress passes a vague law, Congress tacitly 
refers implementation of the law to the responsible agencies (in the case 
of ANILCA Title VIII, the Depts. of Interior and Agriculture).

What the agencies do is refer the job of interpreting the vague law to 
its solicitors. Typically, the solicitors refer to committee testimony to 
determine legislative intent. This apparently happened with respect to 
federal take-over relating to ANILCA Title VIII.

Analysis: The “subsistence problem” relating to ANILCA stems 
from the fact that the committee intent was different from the law 
Congress passed on the floor. When federal solicitors went to committee 
hearing records to establish legislative intent, they couldn't help but come 
up with stuff which was not in the law as passed on the floor of Congress 
because the Senate ‘ amended out ” the committee intent from the final 
version of the law. Still, these solicitors gave the "committee intent" 
greater weight than the text of the bill which passed out of the Senate and 
into law.

— Because of the changes made in the Senate, the Depts. of Interior and Agriculture no 

longer had take-over language in the bill. Consequently, they had to use administrative 

means, federal rulemaking, to establish the machinery, called the “administrative 

structure,” (the Federal Subsistence Board) for federal take-over.]

-This Federal Subsistence Board was composed of the regional directors of the federal 

land-management agencies in Alaska plus the director of the BIA. In addition to 

discharging their specific agency responsibilities and mandates, these directors are 

supposed to manage subsistence harvest allocation by passing suitable regulations for 

subsistence harvest allocations on federal public lands.

-Actions of the Federal Subsistence Board were unsatisfactory to the state in many cases.

[Analysis: To me it seems obvious the two responsibilities, achievement of 
agency agenda and subsistence management, conflict for some federal 
land management directors (most notably the National Park Service) The 
record shows the Regional Directors on the Federal Board are not above 
furthering their agencies' agendas through use of what they call, 
"ANILCA-mandated (rural) subsistence management authority" inferred 
from ANILCA committee intent language.



Ancillary Fact: When it has suited any individual director, each has 
placed his agency's agenda regarding control of federal land above 
allowing subsistence uses.

Analysis: For this reason, I suggest land-control (the primary job of a 
land-management agency regional Director) is a primary cause of the 
symptoms which define "the dual management/subsistence problem."
Remember, ANILCA was not a subsistence law, but a federal land- 
control law, which occurred at the behest o f federal land-management 
agencies and the national environmental community. Subsistence is a 
secondary priority for ANILCA, J

--Creation of the Federal Subsistence Board to take over subsistence harvest allocation as 

well as the cumulative effects of "agency interest" actions by individual agencies through 

the Federal Subsistence Board, eventually led to sufficient state dissatisfaction that legal 

action was undertaken.

--Governor Hickel initiated litigation against Secretary of Interior Lujan, and subsequently 

Secretary Babbitt (1992), in an effort to reestablish state management of indigenous 

wildlife (as guaranteed in A N I L C A )  rather than implementation of regulations (driven by 

ex post facto interpretation of committee intent rather than what Congress actually 
passed). It was particularly onerous to the state because federal management was 

established by federal agencies through the federal rulemaking process rather than through 

legislation.

--As managed by Hickel’s Attorney General, Charlie Cole, and the Federal District Court 

Judge, H. Russell Holland, this suit evolved into a ;hallenge of “the standing” of the 

federal government to manage indigenous wildlife when it was on federal public land as 

defined in ANILCA. Judge Holland eventually narrowed the focus of the Babbitt case to 

what he called the "who" question.

[Analysis: I don 7 know whether Attorney General Cole had any control 
of the direction this suit took, but what started out as an attempt to make 
the feds abide by the text of their own law, ANILCA, got to be a much 
larger question. The results of management of the case in this manner 
(whether it involved the Attorney General or not) were disastrous.]

--Alaskan Natives saw this litigation, the state's effort to regain state management of 

wildlife, as a threat.

[Analysis: Native opposition was understandable given the racial 
preference objectives of record by the Alaska Federation of Natives 
(AFN). After all, if the state were to prevail, ihe federal agencies which 
had been currying favor with Alaskan Natives through permissive



subsistence regulations would no longer be capable of doing so. Also, if 
the federal system gave way to the state system, "trust responsibility" 
could no longer provide the prospect of Native preference. [Note: Native 
interest in establishment of "trust responsibility" associated with 
sovereignty issues (repudiated four times by Judge Holland in 1995) is 
still seen as a means to racially based subsistence preference. Further 
note: There is a common confusion of prepositions when the feds discuss 
or fall back on trust responsibility to justify their takeover of wildlife and 
fish management. It should be noted that the federal government has a 
trust responsibility FOR Alaskan Natives not TO Alaska Natives. There 
is a significant difference as discussed by Holland in his judgment on the 
Venetie case where he cites Black's Law Dictionary regarding wardship. J

Ancillary Fact: State management was unacceptable to Alaska Native 
power brokers. The official AFN position of record still favors maximal 
federal management in lieu of race-based Native preference.

Analysis: Recalling the racial basis of marine mammal use illuminates 
the rationale of this position. These facts form the basis of my suggestion 
that race-power is a conceptual cause of the symptoms we call the dual 
management/subsistence problem.]

-The initial ruling in Federal District Court (Alaska v. Babbitt) was unsatisfactory to the 

state. The state appealed to the Ninth Circuit Court of Appeals (1994).

f Ancillary fact: In this ruling, Judge Holland reviewed the history of 
ANILCA passage. In fact, most of the facts about amendments on the 
Senate floor at the IIth hour come directly from his opinion. He found 
that the Senate had, in fact, "amended out” federal take-over from 
ANILCA, but rendered his opinion that Congress surely must have meant 
to provide federal take-over responsibility so that the answer to his "who ” 
question about who should manage on federal land was, "the feds. ” It is 
no wonder the state appealed the case to the next higher court, the Ninth 
Cirt'it Court of Appeals.]

-Governor Hickel retired from the Governorship.

— In the course of a very close campaign for the Governorship, the Knowles-Ulmer ticket 

sought endorsement of the Alaska Federation of Natives by promising to drop the state's 

litigation against Secretary Babbitt. The Knowles-Ulmer ticket won the endorsement of 

AFN, and eventually the election.

-Immediately upon election. Governor Knowles canceled the Babbitt suit because he said 

"many Alaskans" thought it was anti-subsistence.
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--About this time, President Clinton's newly appointed Bureau of Indian Affairs Secretary, 

Ada Deer, appointed an activist lawyer with a background in A N I L C  A-related Native 

interest litigation, (Robert Anderson) to the post of B I A  solicitor. Shortly after this 

appointment, the Federal Subsistence Board received a pointed solicitor’s opinion from 

Mr. Anderson (1995). This opinion essentially told the Federal Board that it could not 

deny any proposal offered by a Regional Subsistence Advisory Council without explaining 

why according to criteria described in A N I L C A  Sec. 804 (which deals with state—not 
federal—management). Sec. 804 says:

The state rulemaking authority may choose not to follow any 

recommendation which it determines is not supported by substantial 

evidence presented during the course of its administrative proceedings, 

violates recognized principles of fish and wildlife conservation or would be 

detrimental to the satisfaction of rural subsistence needs. If a 

recommendation is not adopted by the State rulemaking authority, such 

authority shall set forth the factual basis and reasons for its decision.

-Federal land-management directors on the Federal Subsistence Board lacked the courage 

or management experience to apply these criteria at their April 1995 meeting. Notable 

results were the Kenai moose hunting crisis, closure of the pipeline corridor to 

bowhunting (later reversed upon public outcry), and elimination of caribou hunting on the 

Bristol Bay side of the Alaska Peninsula (presumably so caribou would migrate unimpeded 

to the Pacific sidc-which is not really satisfactory caribou habitat, though caribou 

sometimes pass through there). Additionally, there was the Dali River access 

controversy, the Arctic Village Subsistence Management Area expansion, and so on.

/Ancillary fact: Accountability to documentable fact or empirical 
scientific data were not compelling factors in these decisions. Proposal 
by a Regional Subsistence Advisory Council (buttressed by what has 
come to be know as local knowledge or “traditional ecological 
knowledge ”) was all that was required. ]

-After canceling the Babbitt litigation, Governor Knowles appointed Lt. Governor Ulmer 

to come up with a "consensus plan" to solve the dual management/subsistence problem 

(1995). Lt. Governor Ulmer used "quiet diplomacy" to derive her "consensus plan." The 

plan failed.

-In a case related to the Babbitt suit, Judge Holland set out to solve the “where” issue of 

federal management. This was called the Katie John case. Alaska Native plaintiffs in this 

case had asked Federal District Court Judge (Holland) to rule that navigable waters are 

federal public lands upon which the federal government has subsistence management 

jurisdiction. Holland ruled in favor of the Natives. The state appealed.

- U p o n  appeal, the Ninth Circuit Court of Appeals overturned Holland, but did find that 

the federal government has reserved water rights for federal installations.
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[Ancillary Fact: This means that any federal installation which the 
federal government may establish has (automatically) reserved, for it, 
enough water to serve the functions of that installation. Typically these 
rights assure the conventional water needs for federal facilities such as 
military bases or federal holdings which may require irrigation water. J

— In its ruling, the Ninth Circuit Court found that because subsistence fishing occurs in 

some navigable waters, and the federal government has reserved water rights, the federal 
government has some responsibility for subsistence preference provision in some navigable 
waters.

-Based on the finding that federal facilities are assured enough water for their intended 

function, the federal government proposed, through expanded rulemaking , a plan to 

assume fisheries management in the navigable waters of Alaska (1996). Under the 

proposed regulations, the federal government could regulate subsistence (as well as 

conflicting) harvests of fish and wildlife throughout the state of Alaska.

(Analysis: Reserved water rights is a concept from irrigation law, which 
basically says an upstream user cannot deprive a downstream user of 
water to which the downstream user is legally entitled Federal reserved 
water rights assure Federal agencies of enough downstream flow to fulfill 
the purpose for which any federal facility may be established The actual 
relevance of enough water to flush toilets at a National Park headquarters 
may be only distantly related to what is coming upstream e.g. salmon 
allocation. That is, In their expansive application of the Ninth Circuit 
( of Appeals finding that federal reserved water rights are
g anteed the federal government is in the interesting position of using 
a „ mrantee that they '11 get enough water coming downstream to allow 
function of the conservation units established by ANILCA lands, to 
manage what is coming upstream, i.e. salmon allocation for subsistence.
If the federal mat'date were for salmon conservation, this might make 
some sense, however, the mandate cited by the feds is not the continued 
conservation of a viable salmon resource, but continued human use of 
salmon by rural residents. The two mandates are not inherently 
complimentary.J

I Analysis: Until withdrawal of the Babbitt suit and the reserved water 
rights decision in Katie John, neither the state nor the federal government 
took dual management all that seriously. Both figured the courts would 
decide ihe issue. Had Governor Knowles not intervened on behalf of 
AFN, the courts would have decided the issue. Now that court decisions 
are no longer an option, both state and federal governments appear to be 
rethinking their approach to du 7 management.]

12



-T h e  feds are moving to take over fisheries based on the claim that they don’t want to, 

but are forced to by A N I L C A  mandate.

(Analysis: This is not a credible claim.

Ancillary Fact: ANILCA as passed by the Congress of the United States, 
does not now, nor has it ever contained a mandate for federal take-over.
The feds wanted one, but they did not get it in the final bill. They never 
went to conference, and they never amended the ANILCA to include this 
language.

Ancillary Fact: The Babbitt suite as decided by Judge Holland's opinion 
represents, to dale, the substance 'he federal claim that they have
standing as managers of wildlife and fisheries on federal (and adjoining 
state) lands and navigable waters.

Analysis: This situation resulted directly from the Knowles 
administration’s dropping the Babbitt suit, and its reluctance to appeal 
the Katie John decision to a higher court for definition of the extent to 
which reserved federal water rights define the “where " question defined 
by Judge Holland.

Ancillary Fact: Federal take-over should not be “blamed on ” ANILCA 
in any way.

Analysis: If the feds choose to take over, they should clarify the basis of  
their action. They are not forced to take over management for 
subsistence preference by any language in ANILCA.

Personal opinion which goes beyond analysis: I think the feds are simply 
taking over because they want to, and Judge Holland said he couldn 7 
imagine that Congress didn 7 intend for them to do so. Title VIII of 
ANILCA appears to be a distraction which serves as a more noble 
justification than the fact that the feds simply don 7 think Alaskan's can be 
trusted to wisely manage and conserve Alaska's natural resources.

I think this ' federal feeling " is generated by national guilt generated, 
and continually kept before Americans by the environmental community.
It may be a well deserved guilt resulting from over exploitation of natural 
resources in the contiguous 48 states by earlier developers. This national 
mood is maintained by the media successes and political viability o f guilt 
management by the environmental community.



Additionally, federal reference to a manufactured ANILCA mandate to 
provide preference for "the last indigenous people " by linking "rural 
preference " to federal trust responsibility MT O w not “F O R ” Native 
Americans facilitates federal take-over by playing on the emotion of a 
national guilt resulting from the way American Indians were subjugated 
100 years ago

I think these emotional ties to Alaskan management of Alaska's 
resources make rational discussion almost impossible. I also think this 
arena is no place for a decision to be based on emotion or vaguely 
referenced "facts." If we understand that ANILCA's Title VIII, as written, 
is not directly tied to these issues, there may be hope for informed 
discussion and decision.]

-This imminent federal take-over of fisheries is clearly linked to Knowles administration 

decisions to withdraw the Babbitt suit and acceptance of the Ninth Circuit Court decision 

on the Katie John case instead of appealing it to a higher court in an attempt to frame 

reserved water rights in their traditional legal context.

-The his further incursion of federal management (into fisheries management as well as 

wildlife) precipitated designation of the fisheries issue as a crisis by the Governor.

IAnalysis: The crisis appears to be driven by the understanding that 
federal enforcement of the rural preference will destabilize ihe 
commercial fishing industry. An altemc'e explanation is that Governor 
Knowles is using this divisive issue as a wedge in an effort to fracture the 
majority coalition in the legislature so his vetc returns power to ihe 
executive branch of government.]

- T o  deal with this crisis, the Governor appointed a Subsistence Task Force on the 

subject.

-This Task Force has prepared a plan involving amendment of the Alaska Constitution to 

allow preference and discrimination based on rural residence by a variety of methods, 

state adoption of A N I L C A  Title VIII language as law, and some amendments to 

A N I LCA.
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AV,v;y

cJGanRs f o r  staging, being patient, and listening to so m a n y  people. cJftis 

g u 6sistencc issue is sucG a n  emotional o n e  jor jofRs, it m e a n s  so m a n y  

different tilings to so m a n y  different people. <4 G a v e  lived in ̂ a i r b a n R s  

w i t G  m y  G u s G a n d  a n d  o u r  2 sons jdr o v e r  3 2  years. O u r  sons w e r e  6orn 
fterc, tGis is tGe only life tGey g r e w  u p  witG. m a j o r  part o f  their heritage 
is that o f  >\fasRa. 9[iRc so m a n y  otGers w G o  spoRe, m y  jathe*" a n d  Gis father 
before eic.  w e r e Gunters, m y  G u s G a n d’s father and ^rand father etc. w e r e  

e v e n  m o r e  a v i d  in tGeir Gunting pursuits. (]%edfcss to say, (Hunting is a 

m a j o r  part o f o u r  son’s upGringing, w i t G  a t r e m e n d o u s  e m p G a s i s  o n  respect 
for tGe land, tGe g a m e ,  a n d  sGaring w i t G  otGers w G e n  times arc g o o d  a n d  

receiving J r o m  otGers w G e n  times w e r e  not so good. < W c  jisG, picR Gerries 

a n d  use all tGe Gounty w e  are privileged to 6e aGle to gatGer; and, yes, o u r  
tics to tGe 9 d n d  a n d  its Garvest a n d  6cauty are also gpiritual in nature.

0)here will a l w a y s  6e suGsistcncc a r o u n d  tGe r e m o t e  villages, if  f o r n o  otGcr 

reason tGan it gets cold, a n d  w G o  is o n  p a t r o l ^  cF o r  m y  Jamily tGat lives in 

^ d i r & a n G s ,  G o w e v c r ,  tlterc is a distinct possiGility of t G c m  to loosing tGeir 

Gunting opportunity d u e  to w G e r e  w e  five. c)Gat d o e s n’t m e a n  tGey w o n ’t &e 

aGle to Gunt. O n e  c a n  a l w a y s  Gunt. ^jGc p r o & f e m  is Gcing aGle to Gunt 

w G e r e  tGcre is tGe possiGility of legal animals. ^ W G c n  C[ w a s  a  little Rid <4 
a s R c d  m y  m o m  in <4 could JisG in a  certain m u d  puddle in o u r  d r i v e w a y .  

£ M p m  replied, “sure, go  aGead, just d o n’t expect to catcG anytGing.” <4 a m  

afraid that is w G a t  o u r  Gunting rights arc aGout to turn into, " g u r e ,  go  

a G e a d  a n d  Gunt, just d o n’t expect to sGoot anytGing."

(4  listened to a  lot of people tcstijy tonigGt, (4 Gelicvc tGey arc sincere in 

tGeir w o r d s .  y\lasRans d o  w o r R  togctficr jor m u t u a l  good, and jor  the g o o d  
of (Gc land. cW c  d o  n e e d  to regulate ourselves, because s o m e  JdlRs get a Git 

o v e r  zealous in tGeir Garvest. <4 Gelieve if o u r  leaders w o u l d  listen to us, tGe 
citizens o f  y^lasRa, a n d  (J)o w G a t  needs to Gc done, w e  could c o m e  out of

tGis ,tcW h a t  needs to Gc d o n e ^ "  A C T I V E  jisG and g a m e

M A N A G E M E N T  predator control Gag limits jo r e v e r y o n e  seasons

etc.; w e  w o u l d  stiff n e e d  to R e c p  tabs o n  ourselves, Gut Gountijuf g a m e  niaRes



a t r e m e n d o u s  difference. cWc seriously n e e d  to take note o f  the addresses 
a n d  longevity in >\fasRa, of the people w e  listen to wficn m a R i n g  

m a n a g e m e n t  decisions. ( ^ p n e y  in 1 he (East cannot 6e a l l o w e d  to rule 
^\fasRan decisions so tGat w e  arc n o  longer free to 6c w h o  w e  are.

<1 respect people w h o  are remote, w G o  cfioose that lifestyle, a n d  w G o  d o  

truly “subsist”. y\s Gas been qu o t e d  o v e r  a n d  o v e r  again, h o w e v e r ,  
guGsistencc is a  6asic G u m a n  right, it is a n  ,y\fasRan right, not just a  rural 

y\jasRan right. Qty son’s heritage is just as vafua61e as s o m e o n e  cfse’s son’s 

heritage.

'You R n o w ,  w h e r e  w e  live use to Ge a lot m o r e  rural than it is n o w f  (4 could 

tell y o u  s o m e  stories, Gut that is another issue. cjhanR y o u  v e r y  much fo r  
reading m y  letter, and fo r  at feast m a R i n g  m e  f eel  tike y o u  w e r e  willing to 

Gear w h a t  <4 G a d  to say.

Sincerely,

(finda 0 .  (Hull 

2181 c j w i n f f o w e r  (£)rivc 

^ a i r G a n R s ,  >\fasRa 9 9 7 0 9

C p .g. (M^y G u s G a n d  is out Gunting, (4 expect h i m  GacR this w e c R c n d .
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A L A S K A  S T A T E  L E G I S L A T U R E
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A R C T I C  V I L L A G E  / V E N E T I E

S E P T .  2 4 ,  1 9 9 7

R E :  S u b s i s t e n c e  T e s t i m o n y  

M y  n a m e  is G i d e o n  J a m e s  a n d  I’m  f r o m  Arctic Village, Ak. - 1 believe 

e v e r y o n e  k n o w s  w h e r e  Venetie a n d  Arctic Village are located. “I h o p e ”. I 

w o r k  for Native Village of Venetie Tribal G o v e r n m e n t ,  a s  a  H u m a n  

R e s o u r c e  Director, a n d  I’v e  traveled to m a n y  places in the last f e w  years. - 1 

h a v e  w o r k e d  in m a n y  positions for m y  tribe, this includes first chief position 

several times. S o  I'm very familiar with the issue I’m  a b o u t  to testify on, 

w h i c h  is subsistence. A n d  I’m  very grateful that I h a v e  a n  opportunity to d o  

this.

E a c h  a r e a  for o c c u p a n c y  for the s u b s i s t e n c e  u s e  h a s  b e e n  in 

existence for m a n y  generations of our Native people. A n d  it a l w a y s  

provides a  w a y  of life for e a c h  c o m m u n i t y  in rural Alaska. T h e  state of 

A l a s k a  a n d  is legislature n e e d  to u n d e r s t a n d  that this existance of w a y  of 

life in Rural A l a s k a  is w h e r e  A l a s k a  Native raise their family a n d  it’s a 

con t i n u o u s  cycle. A n d  there is n o  alternative m e t h o d  at present time.

A l a s k a  Native are citizen of A l a s k a  a n d  w e  s h o u l d  r e m e m b e r  that it is only 2 

percent of g a m e  r e source in A l a s k a  w e  are addressing. I believe A l a s k a  

Native did n o  h a r m  to the g a m e  resource to date.

Instead of attacking o u r  w a y  of life, the state n e e d  to control the 

existence of unfair ratio of, hunters c o m e  to certain a r e a s  of Alaska. M a n y  

places g o e s  u n c h e c k e d  a n d  t h e s e  private aircraft lands just a b o u t  a n y  

place they wish. - This disturbance of g a m e  g o e s  o n  mainly o n  the animal



migration route. -

T h e  high cost of items in rural village m a k e  impossible for families to 

d e p e n d  solely o n  c a s h  e c o n o m y  in a r e a  of arts a n d  crafts a n d  winter 

clothing.

This unfair political attack o n  our w a y  of life is a  matter of State of 

A l a s k a  intent to ignore our Native existence o n  at all level. S o  finally in state 

a g e n d a  clearly focus o n  d e n y i n g  o u r  tribal recognition at the s a m e  time. 

T here f o r e  I strongly r e c o m e n d  A l a s k a  Native fully support the principles 

listed at A l a s k a  Native S u b s i s t e n c e  S u m m i t .

I live in Arctic Village m o s t  of m y  life, if e v e r y o n e  w a s  to get along . w e  

n e e d  to respect e a c h  other e v ery time. I c o m e  to the city I c o m p l y  with 

everything they h a v e  in the city. It should b e  the s a m e  w a y  with city p e o p l e  

w h e n  c o m e s  to rural area. T h e y  n e e d  to respect w h a t  w e  h a v e  out there.

W e  c a n  m a k e  this a  very simple issue, the State g o v e r n m e n t  should 

considerate o n  m o r e  pressing issue like building s c h ools for o u r  kids, better 

sanitation, a n d  healthj service delivery to the villages. - Y o u  c a n n o t  solve 

anything b y  attacking the core of o u r  live h o o d .  This only create 

d i s a p p o i n t m e n t  a n d  a n g e r  a m o n g  families w h o  m a k e  there living out there.

T h e  pres e n t  e c o n o m i c  structure in A l a s k a  is to w e a k  b e c a u s e  state 

h a s  very f e w  instate p r o c e s s  of its resources. U p  to 8 0  percent of c a s h  

i n c o m e  leaves the state in state b u s i n e s s e s  h a s  very small s u c c e s s  against 

the influx of larger firm like K - M a r t  a n d  F r e d  M e y e r s .  - I’m  saying this 

b e c a u s e  state g o v e r n m e n t  n e e d  to get a  better u s e  of its resources, a n d  its 

not h a p p e n i n g .  A g a i n  utilizing g a m e s  a s  fo o d  s o u r c e s  in the rural a r e a s  is 

the A l a s k a  Native tradition iti vital s o u r c e  of nutritional diet.-



T h e  subsistence task force n e e d  to hold hearings in the Villages. A  lot 

of times l a w s  are p a s s e d  with very small input fr o m  the p e o p l e  w h o  will h a v e  

the m o s t  impact.

T h e  directions a n d  principles layed out at A l a s k a  Native S u b s i s t e n c e  

S u m m i t  also w a r n e d  against c o m p r o m i s i n g  a n v m o r e  of our cultural life 

style. I think A l a s k a  Native st a n d s  together a n d  listen to our elders.

S u b m i t t e d  By:

G i d e o n  J a m e s  

Venetie / Arctic Vill
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Members
Senate Resources Committee

P.O. Box 81452 

Fairbanks, A K  99708 

(907) 455-7882 phone/fax

September 22, 1997

Dear Committee Members:

U.S. Supreme Court Justice Antonin Scalia in a majority opinion wrote that “the federal 

government may not compel the states to enact or administer a federal regulatory program” 

(Printz and Mack vs. United States) based on 10th amendment protections of state sovereignty 

over intrastate affairs. Nevertheless, this is precisely what our unresponsive congressional 

delegation and the Clinton and Knowles administrations are attempting to force us to do with the 

discriminatory rural subsistence preference.

As the former director of wildlife conservation for Alaska and a citizen sincerely 

concerned with fair allocation and conservation of Alaska’s fish and game resources, I urge the 

Alaska Legislature to make the following changes to the subsistence task force’s proposed 

subsistence “solution”. 1 believe changes are necessary to ensure social harmony and adequate 

resource protection in the future. The changes address racial neutrality throughout the proposal, 

fish and game conservation protections and practical consequences of the proposal.

Constitutional Amendment

If the legislature sends a constitutional amendment to the voters, that amendment should 

piovide for a preference rather than a priority, and the consideration of eligibility factors such as 

personal nutritional need and regional economics in addition to simple rural residency. It should 

also specifically prohibit the consideration of race, either directly or indirectly, as a basis for 

subsistence preference.

Statutory Changes

'fhe terms “customary and traditional” should be deleted from state and federal definitions 

of reasonable opportunity proposed by the task force. Federal Judge Holland has ruled that 

“customary and traditional” is the standard for providing a subsistence preference, and that has 

been applied to mean essentially no seasons, bag limits or individual harvest reporting 

requirements. It has led to instances of localized overharvcsts, unacceptable harvesting practices 

and other abuses. Examples include excessive seasons and harvests of moose and caribou near 

Lime Village and herd shooting at concentrations of wintering deer from boats in Southeast. 

Jacklighting deer at night, road hunting, shooting swimming animals and running animals down 

with snowmachines have also been described as “customary and traditional” practices. It has also 

been argued that obtaining harvest permits and reporting of harvests are not “customary and 

traditional” and should not be required for subsistence hunters. Clearly, seasons, bag limits, 

restrictions of methods and means and harvest reporting are necessary conservation tools and 

must not be jeopardized by including “customary and traditional” in definitions of what constitutes 

reasonable opportunity for subsistence taking.

In Section 16.05.258 the definers “human consumptive” should be inserted before 

“subsistence use" wherever used to clarify that the subsistence preference is only for human 

nutrition and not for dog food or other intangible or lesser uses. It would be grossly unfair to



restrict one group of Alaska hunters or fishermen from harvesting for personal consumptive use 

so that other Alaskans can have a preference for other uses.

The role and composition of the new nnnecessai'y regional subsistence councils are 

egregious. N o  new quasi-regulatory bodies are needed and certainly should not have the power 

to keep regulation proposals generated by the public from being presented to the Boards of 

Fisheries and Game. Mandating that 7 of the 10 members of such councils represent subsistence 

and tribal council interests is grossly unfair and racially discriminatory.

If needed at all, I suggest the councils be named simply regional fish and game advisory 

councils, their role be limited to resolving and considering intra-regiona! issues, and their members 

be the chairmen of all local fish and game advisory committees within each region. Funding for 

these federally required councils should be provided by the federal government, certainly not from 

stale fish and game and Federal Aid in Sportllsh and Wildlife Restoration funds needed for 

sportfish and game management.

Consideration of liberalizing already liberal provisions for proxy taking offish and game is 

inappropriate at this time and changes are not needed to bring state law in compliance with federal 

law. The entire proxy section should be deleted from the task force’s proposal and debated later 

if necessary. N e w  section (g) is particularly alarming, extending subsistenc hunting and fishing 

opportunities to urban members of rural families, and allowing proxy taking for people regardless 

of age or physical ability to harvest for themselves. Current laws adequately address real 

compelling needs for proxy taking. The task force members agreed not to include issues not 

needed to restore state management. This section clearly violates that pledge.

Allowing continued federal bureaucratic oversight of Alaska’s fish and game management 

programs and extending that, along with federal judicial authority, to all lands and waters in 

Alaska is an invitation to future disaster. This isn’t state management as accorded to the other 49 

states, but, rather, Alaska state government managing according to ever changing federal dictates. 

Amendments to A N I L C A  must include specific provisions for extinguishing federal oversight and 

judicial intervention in Alaska’s affairs if Alaskans pay the great price of weakening our 

constitutional protections. Otherwise, Alaska will have gained nothing of lasting value for our 

sacrifice.

Any solution package must include changes in federal laws to ensure Alaska does not 

become ineligible to receive Pittman-Robertson, Dingall-Johnson and Wallop-Breaux federal 

funds currently supporting a majority of sportfish and game management programs in Alaska. 

Alaska receives about $20 million annually in such funds. If the federal government is requiring 

compliance with federal subsistence laws, it should also hold Alaska harmless front withholding of 

our traditional federal matching funds.

These are important issues 1 have identi. d. There will be others 1 have overlooked. If 

you find merit in these suggestions, I would be plea, "d to provide more detail.

Respectfully,

David G. Kellcyhouse



Please enter into the record m y  testimony to the________________________
Committee Name

C o m m i t t e e  o n ________________________________________  D a t e d ____________
B ill/S u b je c t

D e a r R ep re sen ta tiv e s  H udson and O gan :

I support the fo llow ing p rinc ip les regard ing  subsistence :
•  Fu ll s ta te  m anagem en t w ithout fe d e ra l ove rs igh t
•  N o rac ia lly  o r cu ltu ra lly  b a sed  p re fe ren ce
•  Ind ividua l n eed s-b ased  sub s is ten ce  elig ib ility
•  E ffe c tiv e  regu la tion and no com m e rc ia l s a le s
•  N o e ros ion  o f  s tate constitu tiona l p ro tections

Thank you fo r  you r he lp  in protecting a ll A laskan 's  p riv ileges to hunt and fish .

S in ce re ly ,

S igna tu re  
Prin ted N am e 
A dd ress

SIGNED: 0 /  / >

Tc.^rfier

MM-
Representing

P B K S , &/<- #  ¥ ! T ( , - 5 ' 3 / ' ?
Address / Phone dumber



ALASKA STATE LEGISLATURE

Please enter into the record m y  testimony to the

Committee on Subsistence____________________

B ill / Subject

I oppose the Governor's plan on subsistence as it gives preferential use of the 
fish and wildlife resources of Alaska which belong equally to all the residents 
of Alaska to individuals based on place of residency, culture, and/or ethnic 
background.

I oppose any change to the Alaska State Constitution concerning the management 
and use of fish and wildlife resources which would give any individuals or group 
preferential treatment over others.

I have hunted and fished all of my life and I consider this activity to be a 
customary and traditional part of my lifestyle every bit so as that of Alaskan 
Natives. My father hunted and fished all of his life, as did his father before him, 
and his father before him, and so forth. I sincerely hope that my son will be able 
carry on the family tradition of hunting and fishing.

I have lived in Alaska for 29 years and fish and game make up a good portion of 
my family's diet. As a resident of the State of Alaska I believe I should receive 
the same treatment under the law as any other resident of the State of Alaska. I 
and my family should not be discriminated against based on race, culture, or place 
of residency in the state.

Senate Resources

Committee Name

Dated 9~25~97

Dennis A. Knutson

SIGNED: A ( X -  I
Testifier

Dennis A. Knutson Family

Representing

844 B a g g in s  R d . ,  F a i r b a n k s ,  AK , ( 9 0 7 ) 4 5 7 - 3 1 1 3

Address / Phone Number



A L A S K A  S T A T E  L E G I S L A T U R E

Please enter into the record m y  testimony to the
C o m m i t t e e  N a m e

C o m m i t t e e  o n  ______________  Dated 9 1- ^ 4 / - 9  *0
B i l l  /  S u b j e c t

e  ^ / /

C I O  n w c t c J z n -  lC o & S ' C  * > e  C ~ / ^  •

X  ^*'uy  ~7~° s>t̂ n

C o n s t i t u t e  '
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Testifier
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Please enter into the record m y  testimony to the P 1 X
1 '  | C o m m i t t e e  N a m e  r

C o m m i t t e e  o n    Dated . 2-Lf \°R1
B ill / Subject

I c h c u r c e  - f K e  c o x  r e n t  t a - w s  t d  a t \ J 0  c l  

p r e f e r e n c e .  ^  - \ o  / t N V O M C  , i n e l u d i ' n a  - j r h e  

r u r a l  C D m r m m t n , i c c u d d  b e  ^ b t a t f a r v t  

a n d  a n l a i o 1? u j  J  " D i s c r i m i n a t i o n !  * b 3 e

O -T -e  a i V  A U A 5 K / h \ ] S  ?  A c r e r n b s r V  /V H C 6 1 C 4 K  

p e o p l e  u c h o  b e l i e f  a n d  - f r u s d  i n  d o t

C .O k l 'S 'T lT  U T \ d k I  I L e a v e .  t b e  ( c u o  - t h e  o J a u  

i t -  i s  ( a e  a r e  a l l  e a u c d ) ^

SIGNED: J m c!3
Testiher ̂ w  ^

p Q u b f tn f e

t f o i t i  £ m m m )  t n v i e  / F b k s  A K /  A 7 A - 9 6 ^ 9
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Representing



ALASKA STATE LEGISLATURE

Please enter into the record m y  testimony to the
. C o m m i t t e e  N a m e

C o m m i t t e e  o n  S o b & s V c v v a s   ̂ _ D a t e d ___ u

B  ' . / S u b j e c t

signed: ^  D S £  w \ a  Cft q  A e \ \  -C o  f e .e A V) I c T t V
Testifier

s e V t . o : _____________________________________________

Representing
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R o s e m a r i e  M a r t e l l - G r e e n b l a t t  
P . O .  B o x  8 3 2 9 8  
F a i r b a n k s ,  A K  9 9 7 0 8

T e s t im o n y  b y

I  w o u l d  l i k e  t o  c o m m e n t  o n  t h e  p r o p o s a l  b e f o r e  A l a s k a .

F i r s t ,  t h e  T a s k  F o r c e  h a s  p a i n t e d  a  p i c t u r e  o f  f e d e r a l  t a k e  
o v e r  a s  t h e  w o r s t  o f  a l l  s c e n a r i o s .  S h o u l d  t h i s  b e  t r u e ,  
w h a t  t h a t  m a y  m e a n  t o  m e ,  i s  I  w o u l d  n o t  b e  a b l e  t o  h u n t  o r  
f i s h  i n  A l a s k a .  I  a m  n o t  h a p p y .

B y  f o r c i n g  a  c o n s t i t u t i o n a l  a m e n d m e n t  y o u  h a v e  c h o s e n  a  p a t h  
w h e r e  o n l y  a  s m a l l  p o r t i o n  o f  A l a s k a n s  w i l l  b e  a b l e  t o  f e e d  
t h e i r  f a m i l i e s  a n d  u s e  t h e  r e n e w a b l e  c o n s u m a b l e  r e s o u r c e s  o f
t h i s  S t a t e .  I  l i v e  a r . d  w o r k  i n  F a i r b a n k s  a m i d s t  a  b o u n t i f u l
p o p u l a t i o n  o f  s u b s i s t e n c e  r e s o u r c e s .  A  r u r a l  p r i o r i t y  o n  
s u b s i s t e n c e  m e a n s  t h a t  I  w o u l d  n o t  b e  a b l e  t o  h u n t  a n d  f i s h  
i n  A l a s k a .  I  a g a i n ,  a m  n o t  h a p p y .

I  d o  n o t  a g r e e  w i 4 \ H  a  r u r a l  s u b s i s t e n c e  p r i o r i t y .  I t  i s  a  
v i o l a t i o n  o f  m y  r i g h t s .  G i v e n  t h e  f a c t  t h a t  t h e  G o v e r n o r ' s  
T a s k  F o r c e  h a s  n e v e r  w a n t e d  t o  a d d r e s s  t h e  r i g h t s  o f  u r b a n  
A l a s k a n s ,  t h e  f o c u s  n o w  m u s t  b e  o n  t h e  r i g h t s  o f  t h e  
m i n o r i t y .

A s  m a n y  o t h e r s  w h o  s p e a k  h e r e  t o d a y  I  c a n  s p e a k  a l l  d a y  a n d  
t e l l  y o u  w h a t  not t o  d o .  T h e  t a s k  a h e a d  i s  d i f f i c u l t .  I d o  
h a v e  t h r e e  s u g g e s t i o n s :

F i r s t ,  k e e p  i n  m i n d  t h a t  i n  t h e  e y e s  o f  m a n y  t h e r e  a l r e a d y
i s  a  r u r a l  p r i o r i t y  f o r  s u b s i s t e n c e  i n  t h i s  s t a t e .  V a s t  
a m o u n t s  o f  p r i v a t e  p r o p e r t y  i n  a n d  a r o u n d  r u r a l  v i l l a g e s  a r e  
r i g h t f u l l y  o n l y  o p e n  t o  s h a r e h o l d e r s .  E v e n  l a r g e r  t r a c t s  o f  
l a n d  a r e  p l a c e d  i n  e x c l u s i o n a r y  z o n e s .  T h e  D e p a r t m e n t  o f  
F i s h  a n d  G a m e  h a s  e f f e c t i v e l y  c l o s e d  o f f  m a n y  p a r t s  o f  r u r a l  
A l a s k a  b y  t h e  e x c l u s i o n  o f  m a n y  f o r m s  o f  t r a n s p o r t a t i o n .
T h e  c r e a t i v e  m e t h o d o l o g y  t h a t  m a k e s  u p  t h e  T i e r  I I  p r o g r a m  
i s  a n  e x a m p l e .

S e c o n d l y ,  w h e n  y o u  d o  r e w r i t e  o u r  C o n s t i t u t i o n  a n d  S t a t u t e s  
p l e a s e  d o  n o t  c l o s e  t h e  d o o r  o n  u r b a n  A l a s k a .  M y  c h i l d r e n  
n e e d  t o  h a v e  a  f u t u r e  o f  o p p o r t u n i t i e s .  T r y i n g  t o  k e e p  t h e  
d e f i n i t i o n s  u n b i a s e d  a n d  f l e x i b l e  w i l l  b e  d i f f i c u l t .
G r a n t e d  y o u  m a y  b e  s t u c k  w i t h  a  b a d  j o b  b u t  p l e a s e  d o n ' t  
m a k e  i t  w o r s e  b y  m a k i n g  t h i s  a  r a c i a l  i s s u e .

L a s t l y ,  t h e  p r o p o s e d  c h a n g e s  t o  A N I L C A  m a y  a p p e a r  t o  t o t a l l y  
l i m i t  M r .  B a b b i t t  c o n t r o l  o v e r  s u b s i s t e n c e  i n  A l a s k a .  W h i l e  
t h e  i n t e n t i o n  m a y  b e  h o n e s t ,  t h e  l a n g u a g e  p r e s e n t e d  b y  M r .  
K n o w l e s  i s  o n l y  a  p r o p o s a l .  T h e  g o o d  p e o p l e  o f  t h e  S t a t e  o f



A l a s k a  h a v e  f i r s t  h a n d  e x p e r i e n c e  o f  q u a l i t y  o f  M r .
B a b b i t t ' s  w o r d .  A s k  a n y  A l a s k a n  w i t h  a  f e d e r a l  m i n i n g  c l a i m  
o r  p a t e n t  a p p l i c a t i o n .

T h e  G o v e r n o r ' s  T a s k  F o r c e  i s  s e l l i n g  t h i s  S t a t e  a  b i l l  o f  
g o o d s  w h e r e  t h e  f i n e  p r i n t  h a s  n o t  y e t  b e e n  w r i t t e n .  I  a m  
s k e p t i c a l  a n d  u n t r u s t i n g  o f  t h e  o u t c o m e  b u t  w e  m u s t  s t a r t  
s o m e w h e r e .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  c o m m e n t  o n  s u c h  a n  
i m p o r t a n t  h e a r t f e l t  i s s u e .
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J o h n  A .  M i l l e r  
1 2 6 0  M a r c h  D r .
F a i r b a n k s  9 9 7 0 9

S t a t e  S e n a t e  R e s o u r c e s  C o m m i t t e e  H e a r i n g ,  9 / 2 4 / 9 7  

S e n a t o r  S t e v e n s  a n d  G o v e r n o r  K n o w l e s  h a v e  b e e n  v e r y  e f f e c t i v e l y  

b l u d g e o n i n g  m u c h  o f  t h e  o p p o s i t i o n  i n t o  s u b m i s s i o n .  T h e  m o m e n t u m  

f o r  t h e  s u r r e n d e r  t h e y  d e m a n d  s e e m s  t o  b e  b u i l d i n g .  M y  p o s i t i o n  

u n t i l  r e c e n t l y  h a s  b e e n  t o t a l  o p p o s i t i o n  t o  a n y  f o r m  o f  

s u b s i s t e n c e  p r e f e r e n c e  f o r  a  s e l e c t e d  g r o u p  o f  u s  b a s e d  o n  

p o l i t i c a l l y  m o t i v a t e d  a n d  u n q u a n t i f i a b l e  c r i t e r i a .  P e r h a p s  I  

s h o u l d  a c c e p t  t h e  i n e v i t a b i l i t y  o f  s o m e  f o r m  o f  s u b s i s t e n c e  

p r e f e r e n c e .

I f  t h e r e  i s  t o  b e  a  p r e f e r e n c e  i t  s h o u l d  b e  n a r r o w l y  d e f i n e d  t o  

a p p l y  o n l y  t o  f o o d  f o r  p e r s o n a l  a n d  f a m i l y  c o n s u m p t i o n  ( n o  

s e l l i n g ,  n o  b a r t e r ) .  I t  s h o u l d  o n l y  a p p l y  i n  a r e a s  w h e r e  t h e r e  

a r e  f e w  n u t r i t i o n a l  a l t e r n a t i v e s  a n d  o n l y  t o  i n d i v i d u a l s  w i t h  a  

d e m o n s t r a t e d  h i s t o r y  o f  u s e  i n  t h a t  a r e a .  I t  s h o u l d  n o t  a p p l y  t o  

a l l  m e m b e r s  o f  a  g r o u p  -  e s p e c i a l l y  a  r a c i a l  g r o u p .  S u b s i s t e n c e  

s h o u l d  b e  t i g h t l y  a n d  c o n s i s t e n t l y  r e g u l a t e d  l i k e  a n y  o t h e r  

c o n s u m p t i v e  u s e  o f  w i l d l i f e ,  n o t  t h e  c u r r e n t  a n y t h i n g - g o e s  s y s t e m  

p r e v a l e n t  t o d a y .

T h e  u s e  o f  " r u r a l "  a s  t h e  s o l e  q u a l i f y i n g  c r i t e r i a  i s  g r o s s l y  

u n w o r k a b l e  a n d  u n f a i r .  I t  w i l l  g i v e  t h e  p r i v i l e g e  t o  m a n y  w i t h  

n o  r e a l  n e e d ,  e c o n o m i c  o r  s p i r i t u a l ,  a n d  d e n y  i t  t o  m a n y  o t h e r s  

w i t h  a  l o n g  h i s t o r y  o f  d e p e n d e n c e .  T o  s a y  t h a t  e v e r y  r e s i d e n t  o f

T e s t im o n y  b y :



B a r r o w ,  w i t h  t h e  h i g h e s t  p e r - c a p i t a  i n c o m e  i n  t h e  S t a t e ,  g e t s  t h e  

p r e f e r e n c e  r e g a r d l e s s  o f  n i s t o r y ,  b a c k g r o u n d  o r  n e e d  a n d  n o b o d y  

i n  F a i r b a n k s  d o e s ,  i s  j u s t  n o t  a c c e p t a b l e .

A n d  i t  c a n ' t  b e  d o n e  u s i n g  e c o n o m i c  n e e d  e i t h e r ,  i n  m y  v i e w .

A s i d e  f r o m  t h e  h o m e l e s s  b u r e a u c r a t i c  n i g h t m a r e  o f  a t t e m p t i n g  t o  

d e f i n e  t h i s  n e e d  i n  e c o n o m i c  t e r m s  a n d  t h e n  p o l i c e  t h e  s y s t e m ,  i s  

t h e  f a c t  t h a t  s u b s i s t e n c e  h a s  l i t t l e  t o  d o  w i t h  e c o n o m i c s  a n y w a y .

S o m e  o f  t h e  m o s t  p a s s i o n a t e  a n d  e f f e c t i v e  e x p l a n a t i o n s  o f  t h e  

d e e p l y  f e l t  n e e d  t o  p a r t i c i p a t e  i n  w i l d l i f e  o r i e n t e d  c o n s u m p t i v e  

u s e s  h a v e  c o m e  f r o m  N a t i v e  a d v o c a t e s .  T h e y  o f t e n  d e s c r i b e  t h e  

p h i l o s o p h i c a l  a n d  e m o t i o n a l  r e w a r d s  f r o m  p a r t i c i p a t i n g  i n  t h e s e  

a c t i v i t i e s ,  h o w  t h e y  a r e  i n t r i n s i c  t o  t h e i r  " c u l t u r e "  a n d  h o w  t h e  

q u a l i t y  o f  t h e i r  l i v e s  w o u l d  b e  s e v e r e l y  d i m i n i s h e d  i f  t h e y  w e r e  

d e n i e d  t h e s e  o p p o r t u n i t i e s .  I  p l e a d  t h a t  a s  y o u  s t r u g g l e  t o  

d e v i s e  s o l u t i o n s  y o u  u n d e r s t a n d  t h a t  t h e r e  a r e  m a n y  A l a s k a n s ,  w h o  

a r e  n e i t h e r  N a t i v e  n o r  r u r a l ,  w h o  h a v e  s i m i l a r  f e e l i n g s .  W e  h a v e  

a  l o n g  h i s t c r y  o f  w i l d l i f e  o r i e n t e d  c o n s u m p t i v e  u s e s ,  w e  f e e l  i t  

i s  a n  i m p o r t a n t  p a r t  o f  o u r  c u l t u r e  a n d  w e  f e e l  o u r  c u l t u r e  i s  

j u s t  a s  v a l u a b l e  a n d  j u s t  a s  i m p o r t a n t  a s  a n y o n e  e l s e ' s .  P l e a s e  

d o  n o t  a b a n d o n  u s .  I f  t h e r e  m u s t  b e  t h i s  d i v i s i o n ,  p l e a s e  l e a v e  

s o m e t h i n g  f o r  u s .

T h e r e  h a s  b e e n  e x a g g e r a t i o n  o n  b o t h  s i d e s  a b o u t  t h e  e f f e c t  o f  t h e  

p r o p o s e d  r u r a l - o n l y  - y s t e m .  N a t i v e  i n t e r e s t s  c h a r a c t e r i z e  t h e  

s i t u a t i o n  a s  t h e i r  r i g h t s  a n d  o p p o r t u n i t i e s  t o  p a r t i c i p a t e  i n



s u b s i s t e n c e  a c t i v i t i e s  a r e  s o m e h o w  e l i m i n a t e d  i f  t h e y  d o n ' t  g e t  

t h i s  p r e f e r e n c e .  T h i s  i s  c e r t a i n l y  n o t  t h e  c a s e .  T h e y  a r e  

a f f o r d e d  g r e a t  d e f e r e n c e  u n d e r  t h e  c u r r e n t  S t a t e  s y s t e m  o f  

a l l o c a t i o n .  I n  p r a c t i c e ,  t h e  c u r r e n t  r e g u l a t o r y  s y s t e m  c o n s i s t s  

o f  l i t t l e  m o r e  t h a n  t h e  B o a r d  o f  G a m e  s c r a m b l i n g  a s  q u i c k l y  a s  

t h e y  c a n  t o  c h a n g e  r e g u l a t i o n s  t o  e n s u r e  t h a t  a c t u a l  p r a c t i c e s  i n  

r u r a l  A l a s k a ,  a s  r e p o r t e d  i n  t h e  s t u d i e s  b y  t h e  A D F & G  S u b s i s t e n c e  

D i v i s i o n ,  a r e  n o t  i l l e g a l .  T h e r e  a r e  n u m e r o u s  p r e f e r e n c e s  i n  

p l a c e ,  s u c h  a s  a c c e s s  r e s t r i c t i o n s ,  m e a t  h a n d l i n g  r e q u i r e m e n t s ,  

e t c .  t h a t  a r e  s p e c i f i c a l l y  d e s i g n e d  t o  m a k e  i t  d i f f i c u l t  o r  

i m p o s s i b l e  f o r  n o n - r u r a l  h u n t e r s  t o  u t i l i z e  v a s t  a r e a s  o f  t h e  

S t a t e .  T h e  B o a r d  i s  q u i c k  t o  e s t a b l i s h  n e w  o n e s  a t  t h e  s l i g h t e s t  

w h i n e .  A n d  t h e s e  a r e  i n  a d d i t i o n  t o  t h e  h u g e  a r e a s  a r o u n d  a n d  

b e t w e e n  v i ] l a g e s  t h a t  a r e  p r i v a t e l y  o w n e d  a n d  o f f - l i m i t s  t o  o t h e r  

t h a n  t h e i r  o w n e r s .

U r b a n  i n t e r e s t s  c h a r a c t e r i z e  t h e  s i t u a t i o n  a s  l e a v i n g  n o t h i n g  f o r  

t h e m  o n c e  t h e  r u r a l  p r e f e r e n c e  i s  f u l l y  i m p l e m e n t e d .  T h i s  i s  

a l s o  o v e r s t a t e m e n t  -  a t  l e a s t  f o r  t h e  s h o r t  t e r m .

H o w e v e r ,  s i n c e  e v e n  u n d e r  t h e  e x i s t i n g  S t a t e  a d m i n i s t r a t i o n  t h e  

s u b s i s t e n c e  p r e f e r e n c e  h a s  b e e n  i n t e r p r e t e d  t o  m e a n  t h a t  a l l  

r u r a l  " n e e d s "  m u s t  b e  s a t i s f i e d  b e f o r e  a n y  n o n - r u r a l  

p a r t i c i p a t i o n  w i l l  b e  a l l o w e d ,  I  t h i n k  w e  n o n - r u r a l  r e s i d e n t s  

h a v e  m u c h  m o r e  t o  f e a r .  I t  w o u l d  b e  i n e v i t a b l e  t h a t  i n  a l l  b u t  

t h e  m o s t  r e m o t e  a r e a s  o f  t h e  S t a t e ,  o r  i n  v e r y  h e a v i l y  u t i l i z e d  

f r i n g e s  o f  m a j o r  u r b a n  a r e a s ,  a  s u b s i s t e n c e  p r e f e r e n c e  w o u l d



e l i m i n a t e  m e a n i n g f u l  p a r t i c i p a t i o n  b y  a n y o n e  b u t  t h o s e  q u a l i f y i n g  

a s  r u r a l .  T h e  v a s t  m a j o r i t y  o f  t h e  o p p o r t u n i t y  t o  u t i l i z e  t h i s  

p u b l i c  r e s o u r c e  w o u l d  b e  r e s e r v e d  f o r  a  s m a l l ,  p r i v i l e g e d  

m i n o r i t ” .

I  r e a l l y  w o u l d  l i k e  t o  b e  a b l e  t o  o f f e r  h e l p f u l  s u g g e s t i o n s  o n  

h o w  t h i s  s i t u a t i o n  m i g h t  b e  r e s o l v e d .  I  f e a r  I  h a v e  f a i l e d  t o  

o f f e r  a n y t h i n g  o t h e r  t h a n  w h a t  N O T  t o  d o .  I ' m  s o r r y ,  b u t  I  j u s t  

c a n ' t  s e e  a n y  w a y  a  s u b s i s t e n c e  p r e f e r e n c e  c a n  b e  e x t e n d e d  t o  

s o m e  s u b g r o u p  o f  A l a s k a n s  i n  a  w a y  t h a t  i s  f a i r  a n d  c o n s i s t e n t .

I  s t i l l  f e e l  v e r y  s t r o n g l y  t h a t  d o i n g  s o  v i o l a t e s  t h e  m o s t  b a s i c  

o f  t h e  p r i n c i p l e s  u p o n  w h i c h  o u r  s o c i e t y  i s  s u p p o s e d  t o  b e  b a s e d .

I f  y o u  g o  t h r o u g h  w i t h  t h i s ,  o n e  c a n  o n l y  h o p e  t h a t  r i g h t -  

t h i n k i n g  p e o p l e  i n  S o u t h  A f r i c a  w i l l  r e c i p r o c a t e  t h e  a s s i s t a n c e  

t h e y  r e c e i v e d  i n  t h e i r  s t r u g g l e  a g a i n s t  a p a r t h e i d  -  a n d  b o y c o t t  

a l l  t h i n g s  A l a s k a n .

T h a n k  y o u  f o r  c o n s i d e r i n g  m y  v i e v / s .
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Senate Resources Committee 

Alaska State Senate

re: Subsistence Hearing, September 24, 1997,
Butrovich Building, University o f Alaska at Fairbanks

Dear Members of the Senate Resources Committee,

M y  name is Pat Saylor; I a m  from the village of Healy Lake. In 1995 I engaged in a 

potlatch hunt to take moose for a potlatch in honor of m y  uncles and aunts. I was 

charged by the state with hunting out of season. I went to court to fight this charge. 

Eventually the Governor extended a pardon to me. However, five of m y  relatives were 

also charged for engaging in traditional subsistence hunting. M y  relatives agreed to a 

plea bargain with the prosecutor to receive a lighter sentence. M y  five relatives are n o w  

convicted “felons”, permanently impaired in their civic life and greatly hampered in the 

job market: they can not even work for Doyon with such a conviction.

I an m y  relatives were engaged in traditional hunting. W e  were not acting “lawlessly”. 

There are very strict rules governing potlatch hunting and other traditional hunting, and 

the care of the wildlife and the meat. Potlatch hunting gives identity and builds character 

for the young m e n  and w o m e n  involved, it is a rite of passage into adulthood in our 

culture. The hunting is done for others, tying the community together through ceremony; 

there is na waste. Our hunters are growing older: fewer and fewer young people are 

being given the opportunity to be trained in potlatch hunting and in the care and 

preparation of the potlatch moose.

To Native Alaskans subsistence is not just a supplement to a job, or a replacement for 

welfare benefits. Subsistence is the foundation of our culture and at the basis of our 

identity: both our community and individual identities. A n y  subsistence scheme must 

recognize that subsistence is a cultural community right.

Native subsistence has rules, traditional rules known and enforced by traditional 

communities. These rules cannot realistically be understood and enforced by anyone 

except the Native communities. A n y  subsistence scheme most recognize the essential 

Native role in the development and enforcement of hunting and fishing rules in Alaska. 

There is an absolute need for a co-equal role for Native communities in the federal, state, 

and tribal co-management of Alaska’s wildlife and fish resources.

Thank you for considering these comments.

September 24, 1997

Patrick Saylor
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Septem ber 23, 1997 

Testim ony before the Senate Resources Com m ittee 

Title: It’s not about Subsistence

M y first introduction to the Subsistence issue was in 1976 when reading the early drafts o f  what 
was to becom e Public Law 96-487 known as the “Alaska National Interest Lands Conservation 
Act” (ANILCA). I have vivid m em ories o f  those early drafts and the accom panying maps. 
A lm ost all o f  the State north o f  the A laska Range was in som e type o f  conservation area. This 
included Fairbanks. All known m ineralized lands were to be o f f  limits, Subsistence was a Native 
only preference. The goals established at that tim e by the Elitist Environm entalist’s are still in 
place but put on a different tim e schedule. To accom plish what they want requires that their 
opposition be fragm ented to a point w here is has no political clout.

As those o f  you who were in the thick o f  the battle over ANILCA up to the fall o f  1980 will 
rem em ber, natural resource issues, including hunting and fishing, were at the foreground o f  the 
issues o f  interest to we Alaskans. A laska had put in place it’s own Subsistence statutes in 1978 at 
die request o f  Senator Stevens, but we were no t to be trusted as Senator’s Stevens had Title VIII 
inserted into the final draft o f  ANILCA. This assured diat Alaska could not repeal the Subsistence 
Statutes. A laska was then saddled vvitli a im possible situation which lias continued for 17 years. 
This debacle had now cost we Alaskans m illions o f  dollars and will likely cost m uch more.

In 1982 an Initiative was placed on the Ballet to repeal State Statutes on Subsistence. I was a 
prim e sponsor. This Initiative failed as we A laskan’s had not yet felt die true effects that were 
intended. W e have yet to truly understand o r feel the real effects o f  Subsistence as detailed in Title 
VIII, how ever w e are getting closer. . oelieve once the true effects are better understood, we 
A laskan’s will have nothing to do widi the T itle VIII Subsistence. Those most supportive o f  
Subsistence back in 1980 are very aw are o f  this and are now  som e o f  die strongest supporters o f  
delaying and are supporting returning to a phony concept o f  State Management. M ore abort this 
latter.

It is interesting to note just who is supporting the concept as advocated by Gov. Knowles. The 
only non-native group supporting the Gov. K now les concept is his Task Force (which contains no 
one with a history o f  Subsistence opposition). O f  course the G overnor’s s taff is supporting his 
plan, but they m ust do this to m aintain their em ploym ent. Then there is Senator Stevens, Senator 
M urkowski, and Rep. Young who have long forgotten that diey were sent to W ashington to 
represent Alaska and now represent the Federal G overnm ent interests instead. Senator Stevens has 
now taken the arrogant position o f  “ King Stevens” and is dem anding diat a solution be brought to 
him  that violates one o f  die m ost basic principles o f  the United States and A laska’s Constitutions, 
that being Equality.

I



Thomas N. Scarborough Testimony: I t ’s not about Subsistence cont.

The Constitution o f  the State o f  Alaska states:

A R T IC L E  I. D E C L A R A T IO N  O F  R IG H T S  

SECTION 1. INH EREN T RIGHTS
This constitution is dedicated to the principles that all persons have a natural right to life, 
liberty, the pursuit o f  happiness, and die enjoym ent o f  the rew ards o f  their ow n industry; diat 
all persons are equal and entitled to equal rights, opportunities, and protection under the law; 
and that all persons have corresponding obligations to the people and to the State.

SECTION 15. PRO H IBITED  STATE ACTION
No law im pairing the obligation o f  contracts, and no law making any irrevocable grant o f  
special privileges or im m unities shall be passed.

From the above stated provisions o f  the C onstitution o f  die State o f  Alaska it is clear that die 
granting o f  a  special priority o f  Subsistence R ights to any group by die Legislature is forbidden. It 
then appears that Gov. Knowles ploy o f  am ending die Constitution by adding a new Section 19 
granting this right to the Legislature is doom ed to failure as it is inconsistent with Section’s 1 and 
15.

Equality is one o f  the basic G od Given Rights that this Nation is founded upon. It is ironic that 
we have a G overnor and a Congressional Delegation diat are willing to place Alaska as the first 
State that begins the destruction o f  this basic Right by am ending it’s Constitution. The 
Revolutionary War, Civil War, W orld W ar I and W orld W ar II were fought because o f  die 
violation o f  this basic Right. In addition the Federal Law  called The 1964 Civil R ights Act 
forbids the violation o f  an individuals rights as advocated by Gov. Knowles and Senator “King” 
Stevens.

The Constitution o f  the State o f  Alaska is very clear that the natural resources are reserved for 
com m on use by the Residents o f  Alaska. This m andates a Public Trust responsibility upon die 
Legislature. This responsibility can not be taken lightly as all o f  die natural resources o f  the State 
o f  Alaska are jo in tly  owned by each Resident. The value o f  dicsc renewable and non-renewable 
resources is in the Billions o f  D ollars and are worth m uch m ore diat the Permanent Fund as it is 
not renewable.

A R T IC L E  VIII. N A T U R A L  R E S O U R C E S

SECTION  3. C OM M ON  USE
W herever occurring in the natural state, fish, wildlife, and waters are reserved to the people for 
com m on use.

SECTIO N  15. NO EXCLUSIV E R IG H T O F FISHERY
No exclusive right or special privilege o f  fishery shall be created o r authorized in die natural 
waters o f  the State.
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SECTION 17. UNIFORM  APPLICATION
Laws and regulations governing the use o r disposal o f  natural resources shall apply equally to 
all persons similarly situated with reference to the subject m atter and purpose to be served by 
die law o r regulation,

As is readily apparent, all laws concerning use or disposal o f  natural resources shall apply equally 
to all persons sim ilarly situated. As all Alaska Residents are sim ilarly situated concerning 
ownership, the Legislature is again prohibited from granting special Subsistence rights.

The granting o f  Priority Rights to A laska’s renewable natural resources (it m ust be noted that 
ANILCA is not limited to fish and wildlife) m ust be considered the largest theft ever 
contem plated in the State o f  Alaska. To transfer the use and control o f  A laska’s renewable natural 
resources to an estim ated 15% m inority is sim ply not going to  be acceptable to we Alaskans.

Gov. Knowles is advocating a return to State management. However this will be a State 
m anagem ent com patible Title VIII o f  ANILCA. T he m anagem ent concepts in Title VIII are very 
different than that m andated in the Alaska Constitution wherein it states:

ARTICLE VIII, SECTION 4
Fish, wildlife, grasslands, and all other replenishable resources belonging to the State shall be 
utilized, developed, and m aintained on the sustained yield principle, subject to preferences 
am ong beneficial uses.

T itle VIII o f  ANILCA, Section 802 states:
It is hereby declared to be the policy o f  Congress that - 

(1) Consistent with sound m anagem ent principles, and the conservation o f  healthy populations 
o f  fish and wildlife — consistent with managem ent o f  fish and wildlife in accordance with 
recognized scientific principles —

In order to be in com pliance with ANILCA, the State o f  Alaska will have to resolve this conflict in 
m anagem ent principles. The State o f  Alaska will be in a no win situation. T he State will be in 
non-com pliance o f  either the Alaska Constitution o r Federal Law and be back to square one no 
m atter which way it goes. The litigation on this issue m ay will allow  10 or m ore years o f  Federal 
m anagem ent and achieve the exact desires o f  those supporting Priority Subsistence m anagem ent 
by the Federal Government.

There is another problem  with Priority Subsistence State m anagem ent and that is funding. The 
funds that arc used to pay for the m anagem ent services o f  the Division o f  W ildlife and Sport 
Fisheries com es from resident and non-resident fees and from Federal taxation programs. It is no 
secret that very few ' anting licenses arc purchased in the rural areas. N o subsistence fishing 
license is required, .hcrcfore the license fees com e from the urban areas and from non-residents 
(8 0 %  o f  dollars are non-resident). By preventing and o r restricting these groups o f  hunters and 
fishennan from participating in the harvest o f  fish and w ildlife will have a dram atic effect on 
funds available to match Federal funds. The problem  even gets greater as it appears the Federal 
m onies from Pitm an-Robcrtson and D ing lc-Jo lrson  program s can not be legally used for

t



Subsistence managem ent. This m eans that the funds will have to com e from  General Fund 
monies.

It should becom e clear by now  that the State o f  A laska is in a no win situation i f  it goes the route 
charted by Gov. Knowles.

It should now be very apparent that there is som ething very w rong with the relationship between 
the State and Federal G overnm ents concerning resour ce managem ent. Our nation was organized 
wherein the Federal G overnm ent w as to be subservient to  the States. This is clearly spelled out in 
the Tendi Am endm ent. However, we now have the situation wherein the Federal Governm ent has 
taken on the aspects o f  a  very over w eight undisciplined child and the parent (States) have failed 
in their parenting. At this late stage in the child developm ent, correction will be very painful. The 
choice is quite clear as what m ust be done, but the will pow er to do it is in grave question.

The Legislature m ust clearly declare that the State o f  A laska will not tolerate this Federal 
interference with the natural resource m anagem ent authority granted widi Statehood. A laska was 
adm itted on an equal status in accordance with Article IV, Section 3 o f  the U. S. Constitution. We 
therefore should be treated as equals to the other 49  states. A laska sim ply m ust stand up for i t ’s 
rights. Since we have a G overnor that either does not understand dtis o r is unw illing to com ply 
with his Oadi o f  Office, then it falls to die Legislature to take on this responsibility. O dier 
W estern States have already pioneered this battle and are winning. I f  Alaska wishes to continue to 
be called a  State, then there is no choice, other w ise w e will be nothing m ore than another agency 
(Territory) under Federal m anagem ent. One needs only to look at die disaster o f  the W ashington 
D. C. m anagem ent and know what will happen here.

I h e  only rem aining qucsrion is docs the Legislature as a  collective body have die will pow er to do 
what is necessary? T his is a  turning point in our future. Your decision will determ ine i f  we are to 
be a responsible Parent (State) o r subm it to further abuse and ulrimate destruction by actions o f  
this undisciplined C hild (Federal Governm ent).

It will be your decision whcdicr Alaskans arc forced to choose to accept an Apartheid provision o f  
discrim ination in A laska 's use and m anagem ent o f  our renew able natural resources. I can assure 
you diat a Priority Subsistence am endm ent will quickly becom e known as die Apartheid 
amendment. This rime, those o f  us w ho believe the Alaska C onstitution m eans what is says will 
not be so tim id and will call a spade a spade.

I have faith that you will honor your Oath o f  O ffice to uphold the Constitution o f  Alaska.

Thomas N. Scarborough Testimony: I t ’s not about Subsistence cont.
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Subsistence Hearing Testimony September 24, 1997

Senate Resources Committee

L a d i e s  a n d  G e n t l e m e n ,  t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  t e s t i f y .  

M y  n a m e  i s  M i k e  T i n k e r .  I  l i v e  w i t h  m y  w i f e  a n d  s o n  i n  E s t e r ,  

A l a s k a ,  a  n o n - r u r a l  c o m m u n i t y .  I n  m y  l i m i t e d  t i m e  t o d a y ,  I  w o u l d  

l i k e  t o  t e s t i f y  o n  a  c o u p l e  o f  i s s u e s  o f  c o n c e r n  a b o u t  t h e  p r o p o s e d  

c h a n g e s  t o  A l a s k a ’ s  S u b s i s t e n c e  L a w s .

P r o c e s s :

I  a m  v e r y  c o n c e r n e d  a b o u t  t h e  p r o p o s e d  o v e r h a u l  o f  t h e  f i s h  a n d  

g a m e  B o a r d ,  A d v i s o r y  C o m m i t t e e ,  a n d  R e g i o n a l  C o u n c i l  s t r u c t u r e  

f o r  e v a l u a t i n g  a n d  a d o p t i n g  r e g u l a t i o n s .  T h e  e x i s t i n g  p r o c e s s ,  

u t i l i z i n g  8 0  p l u s  l o c a l  a d v i s o r y  c o m m i t t e e s  t o  p r o v i d e  c i t i z e n  

i n p u t ,  i s  c u m b e r s o m e  b u t  i t  w o r k s .  A d d i n g  a n o t h e r  l a y e r  o f  

r e v i e w ,  w i t h  s u b s i s t e n c e  i s s u e s  h a v i n g  v i r t u a l  v e t o  p o w e r  o v e r  

e v e r y t h i n g  e l s e ,  w i l l  b o t h  c o m p l i c a t e  a n d  l e n g t h e n  t h e  p r o c e s s .  I t  

i s  d i f f i c u l t  t o  b e  r e s p o n s i v e  t o  f i e l d  c o n d i t i o n s  n o w ,  a n d  w o u l d  b e  

w o r s e  u n d e r  t h e  p r o p o s a l .  T h e  c h a n g e s  t o  t h e  p r o c e s s  a r e  f o r  s h o w  

a n d  w o n ’t  a d d  q u a l i t y  t o  o u r  d e c i s i o n  m a k i n g .  A l l  o f  y o u  h e r e  

t o d a y  r e a l i z e  t h a t  o u r  w r i t t e n  r e g u l a t i o n s  a r e  t o o  l o n g  a n d  c o m p l e x .  

W e  n e e d  r e g u l a t i o n s  t h a t  a r e  e a s y  t o  u n d e r s t a n d  a n d  s h o r t .

L a n g u a g e :

W e  h a v e  d e v e l o p e d  n e w  a n d  c o n f u s i n g  t e r m s  i n  t h e  l a n g u a g e  u s e d  

t o  d e s c r i b e  t h e  i s s u e s  o f  s u b s i s t e n c e .  S i n c e  s u b s i s t e n c e  a c t i v i t i e s  

a r e  o n l y  l o o s e l y  t i e d  t o  s u s t e n a n c e ,  n u t r i t i o n ,  t r a d i t i o n ,  l i v e l i h o o d ,  

c u s t o m s ,  e t c . ;  t h e  t e r m s  a r e  u s e d  i n t e r c h a n g e a b l y .  S o m e  a r e  

d e f i n e d  i n  S t a t u t e ,  s o m e  a r e  n o t .  I f e a r  t h a t  t h e  p r o p o s e d  l a n g u a g e  

i n s u r e s  w o r k  f o r  t h e  n e x t  t h r e e  g e n e r a t i o n s  o f  l a w y e r s .  W e  c o u l d  

d i s c u s s  t h e  f o l l o w i n g  t e r m s  a l l  n i g h t  a n d  n e v e r  u n d e r s t a n d  e a c h  

o t h e r :  “ c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e ” , “ m a i n s t a y  o f  

l i v e l i h o o d ” , “ s u b s t a n t i a l  d e f e r e n c e ” . I n  s o m e  c a s e s  d e f i n i t i o n s  

g o  p a r t  w a y  .(’.'“A  L e a v i n g  u s  h a n g i n g ,  w a i t i n g  f o r  s o m e  

u n d e r s t a n d i n g ,  l i k e  t h e  f i r s t  p a r t  o f  t h i s  s e n t e n c e .  F o r  e x a m p l e ,



c u s t o m a r y  a n d  t r a d i t i o n a l  a r e  r e l a t e d  t o  “ t a k i n g  o r  u s e  o v e r  a  l o n g  

t i m e ” . I s  t e n  y e a r s  a  l o n g  t i m e ,  t h i r t y  y e a r s ,  t h r e e  h u n d r e d  y e a r s ?  

H o w  f a r  c a n  w e  c o m e  f r o m  t h e  A l a s k a  C o n s t i t u t i o n ’ s  D e c l a r a t i o n  

o f  R i g h t s ,  A r t i c l e  1 , S e c t i o n  1 w h i c h  s a y s  i n  p a r t ,  “ . . .  T h a t  a l l  

p e r s o n s  a r e  e q u a l  a n d  e n t i t l e d  t o  e q u a l  r i g h t s ,  o p p o r t u n i t i e s ,  a n d  

p r o t e c t i o n  u n d e r  t h e  l a w ;  a n d  t h a t  a l l  p e r s o n s  h a v e  c o r r e s p o n d i n g  

o b l i g a t i o n s  t o  t h e  p e o p l e  a n d  t o  t h e  S t a t e . ”  D o e s n ’ t  t h a t  m e a n  t h a t  

t h e  r u r a l  r e s i d e n t  A l a s k a n  i s  a l s o  o b l i g a t e d  t o  p r o t e c t  t h e  r i g h t s  o f  

t h e - i f f t f ^ l a s k a n s ?  I s  t h e  A d m i n i s t r a t i o n  p r o p o s i n g  t o  c h a n g e  o u r  

f i r s t  s t a t e d  I n h e r e n t  R i g h t ?

L o o k i n g  a h e a d :

T h e  s u b s i s t e n c e  p o r t i o n s  o f  A N I L C A  a n d  o u r  S t a t u t e s  a r e  f a t a l l y  

f l a w e d  a n d  w i l l  b e  a n  e n o r m o u s  p r o b l e m  f o r  t h e  n e x t  g e n e r a t i o n  o r  

t w o  o f  A l a s k a n s .  I f  w e ’ r e  t r y i n g  t o  f i x  t h e  p r o b l e m ,  l e t ’ s  b e  f a r ­

s i g h t e d  n o t  m y o p i c .  F o r  e x a m p l e ,  w e  h a v e  s o m e  r e a l  a n d  s o m e  

p e r c e i v e d  s h o r t a g e s  o f  s u b s i s t e n c e  r e s o u r c e s ,  r i g h t  n o w ,  i n  r u r a l  

A l a s k a .  W h a t  h a p p e n s  w h e n  t h e  p o p u l a t i o n  o f  r u r a l  A l a s k a  

d o u b l e s  o r  q u a d r u p l e s ?  W i l l  t h e  p r o p o s e d  c h a n g e s  p r o v i d e  a  b a s i s  

f o r  u s i n g  r e s o u r c e s  t h e n ?  O n e  c h a n g e  s a y s  i n  p a r t ,  “ . . .  t h e  a m o u n t  

o f  f i s h  a n d  g a m e  p e r m i t t e d  t o  b e  t a k e n  f o r  s u b s i s t e n c e  u s e s  i n  a n  

a r e a  o r  c o m m u n i t y  s h a l l  n o t  b e  i n c r e a s e d  . . .  ( i n  t h i s  c a s e  a s  a  

r e s u l t  o f  p r o x y  h u n t i n g ) ” . T h e  i n t e n t  i s  c l e a r ,  a l r e a d y  l i m i t e d  

r e s o u r c e s  s h o u l d  n o t  b e  f u r t h e r  e x p l o i t e d  b y  t h e  s u b s i s t e n c e  l a w .

H o w e v e r ,  b e t w e e n  1 9 9 1  a n d  1 9 9 7  t h e  f u l l  t i m e  r e s i d e n t  p o p u l a t i o n  

o f  t h e  N o r t h w e s t  A r c t i c  B o r o u g h  g r e w  8 % ,  t h e  N o r t h  S l o p e  

B o r o u g h  g r e w  1 6 % .  I n  2 5  y e a r s ,  o r  b a s i c a l l y  o n e  g e n e r a t i o n  t h o s e  

n u m b e r s  w o u l d  s h o w  a n  i n c r e a s e  o f  4 0 %  a n d  8 0 %  r e s p e c t i v e l y .

F u l l  t i m e ,  r u r a l  r e s i d e n t s .  Q u a l i f i e d ,  a s  p r o p o s e d ,  t o  p a r t i c i p a t e  i n  

s u b s i s t e n c e  a c t i v i t i e s .  H o w  d o e s  t h i s  p r o p o s a l  a d d r e s s  t h e  r a p i d l y  

i n f l a t i n g  p o p u l a t i o n  o f  r u r a l  A l a s k a ?  W h y  w o u l d  t h e  A l a s k a  

L e g i s l a t u r e  a n d  t h e  A l a s k a  P u b l i c  v o t e  t o  c h a n g e  t h e  c o n s t i t u t i o n  

w i t h o u t  i n s u r i n g  a  f o r m u l a  t h a t  w o u l d  p r o v i d e  f o r  t h e  f u t u r e ?



O u r  U s e  o f  S u b s i s t e n c e  R e s o u r c e s :

M y  f a m i l y  h a s  l i v e d  i n  A l a s k a  s i n c e  1 9 6 2 .  I  c o n s i d e r  t h a t  o n e  

g e n e r a t i o n ,  m y  c h i l d r e n  w e r e  b o r n  a n d  r a i s e d  h e r e .  S i n c e  i n f a n c y ,  

t h e y  h a v e  p a r t i c i p a t e d  i n  s u b s i s t e n c e  a c t i v i t i e s  b y  j o i n i n g  t h e i r  

m o t h e r  a n d  m e  i n  h u n t i n g ,  f i s h i n g  a n d  g a t h e r i n g  a c t i v i t i e s .  W e  

h a v e  e a t e n  f i s h  a n d  g a m e  a s  t h e  “ m a i n s t a y ”  o r  o u r  d i e t  f o r  t h a t  

e n t i r e  t i m e .  C e r t a i n l y  w e  h a v e  a c c e s s  t o  a l t e r n a t e  f o o d  s o u r c e s  b u t  

w e  p r e f e r  a n d  h a v e  a  f a m i l y  t r a d i t i o n  o f  u s i n g  A l a s k a ’ s  r e s o u r c e s .

M y  s o n ,  O w e n ,  w a s  b o m  i n  1 9 7 1  h e r e  i n  F a i r b a n k s .  B y  a g e  5  h e  

h a d  a l r e a d y  c a n o e d  o n  w h a t  w o u l d  b e c o m e  A l a s k a ’ s  w i l d  r i v e r s ,  

f i s h e d  f o r  g r a y l i n g  a n d  l a k e  t r o u t  f o r  o u r  t a b l e ,  p i c k e d  b e r r i e s  a n d  

h e l p e d  g a t h e r  f i r e w o o d  a s  b e s t  a  l i t t l e  h e l p e r  c a n .  A t  a g e  6 , O w e n  

w a s  d i a g n o s e d  a s  h a v i n g  D u c h e n e ’ s  M u s c u l a r  D y s t r o p h y .  T h a t  

f a t a l  d i s e a s e ,  w h i c h  a f f e c t s  t h e  m u s c l e s ,  w a s  p r e d i c t e d  t o  e n d  h i s  

l i f e  b y  h i s  l a t e  t e e n  y e a r s .

O w e n  i s  n o w  2 6 .  A l t h o u g h  i n  a  w h e e l c h a i r  s i n c e  a g e  9 ,  h e  i s  

s t u d e n t  a t  U A F  s t u d y i n g  c o m p u t e r s .  H i s  d o c t o r s  t e l l  u s  t h a t  h e  i s  

h o l d i n g  h i s  o w n  e v e n  t h o u g h  h e  i s  1 0  y e a r s  b e y o n d  h i s  e x p e c t e d  

l i f e s p a n .  H e  i s  o n e  o f  t h e  o l d e s t  l i v i n g  D u c h e n e ’ s  v i c t i m s  i n  t h e  

U n i t e d  S t a t e s .  O w e n  b e l i e v e s  a s  d e e p l y  a s  a n y  p e r s o n  c a n  t h a t  h e  

i s  s t i l l  a l i v e  b e c a u s e  o f  h i s  l i f e s t y l e  a n d  e s p e c i a l l y  h i s  d i e t .  H e  h a s  

a l w a y s  p r e f e r r e d  a n d  e a t e n  c a r i b o u .  H i s  d o c t o r s  a g r e e  t h a t  t h e  l e a n  

m e a t  h a s  b e e n  a  d e f i n i t e  b e n e f i t  i n  h i s  l i v i n g  a s  l o n g  a s  h e  h a s .

W e  a r e  N o n - R u r a l  A l a s k a n s .  H o w  i m p o r t a n t  d o  y o u  t h i n k  i t  i s  t o  

m y  f a m i l y  t h a t  w e  b e  a b l e  t o  u t i l i z e  t h e  r e s o u r c e s  t h a t  t h i s  p r o p o s a l  

s e e k s  t o  r e s e r v e  f o r  r u r a l  r e s i d e n t s ?

O n  b e h a l f  o f  m y  f a m i l y ,  I  u r g e  y o u  t o  t u r n  d o w n  t h i s  p r o p o s a l .
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AGENDA
2:00 TO 8:00 p.m. 

Thursday, September 25,1997

Interim Hearing on Subsistence Wasilla City Council Chambers
290 E. Heming, Wasilla

I. Presentation of the Governor's Subsistence Task Force Proposal

Expected Witness:
Robert Bosworth, Deputy Commissioner, Dept, of Fish & Game

IL Public Testimony on the Governor's Subsistence Task Force Proposal

NEXT MEETING
Friday, September 26 Kenai Borough Assembly Chambers

144 N. Binkley, Soldotna

ADJOURN
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Mark W. Gordon 
HC01 6131 AB 
Palmer, AK 99645

Senate Resources Committee 
P.O. Box 670190 
Chugiak, AK 99567

Ladies and Gentlemen:
When I first heard of this subsistence problem at least a dozen years ago, like 

most Alaskans, I felt that there should be a dominant patent to harvest fish and wildlife 
ensured to the appropriate wilderness entities. I no longer feel this way.

All these years of debate have exposed both the good will and the selfishness 
of the participants of all sides of this issue.

ror example, at a recent subsistence celebration event promoted by native 
groups a doctrine was released to the public. It espoused the belief that subsistence 
was primarily native based, not rural based. Urban natives should enjoy the same 
subsistence priority that rural natives should. Then, amazingly, the last point stated that 
subsistence is a basic human right.

I failed to perceive any inkling that the author may have considered the 
possibility that I and other non-natives might be human too.

I am of creole cajun descent. Both sides of my family went to California during 
the Depression/WWII era. My father’s side came from a subsistence lifestyle in the 
bayou.

I was born in Los Angeles. When I was young we moved to a growing suburb in 
Orange County, escaping city life for a newer, safer environment. But we were just the 
first. Waves of social and cultural refugees followed us to Orange County. I hated it. 
When I graduated in 1974 at the age of seventeen I successfully urged my parents to 
sign a consent form so I could enlist in the Army with a guarantee of station in Alaska. 
Within two years I had met and married a local girl of the Matanuska Valley. I have 
rarely eaten beef or purchased poultry or fish since then. We eat our own homegrown
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greens and vegetables along with harvested moose, caribou, venison, salmon, 
halibut, clams, trout, berries, and homegrown apples. _

But look at the Valley now. Again, I was just among the earlier social or cultural 
refugees. I have been followed. I am not happy with this "progress".

So this population growth I did not want justifies giving someone else "more 
rights" than me on public lands? That land is no more theirs than mine or the taxpayers 
in Gary, Indiana.

And the basic truth demonstrated by my life experience?: Like my parents 
before me and the refugees who followed me, we are but grains of sand on the beach. 
They will keep coming. You cannot stop them.

If someone negates my subsistence lifestyle because I live in Palmer, and 
guarantees someone else's because they live in the Bush, I will move to the Bush.

I bet I will just be among the first. I will be followed.

It's interesting how forbearing our federal delegation was after federal 
authorities stole game management authority over federal lands a few years ago. They 
insisted that Alaskans needed to reach consensus over a solution. Their patience 
seemed to run out quick when the feds were set to steal authority over fisheries. There 
are more big-dollar entities involved with fisheries.

As a personal use/subsistence fisherman, I have been completely disgusted 
with state management of fisheries. Federal management won't be any better, but it 
can't get worse (can it?).

Frankly, I don’t fear federal management. Their subsistence priority law will not 
stand constitutional challenge any better than state subsistence law withstood state 
constitutional challenge. Proponents of constitutional amendment betray their fear of 
U.S. Supreme Court challenge.

And, further, since so few remain content with federal management of anything, 
what goes around will be very certain to come back around, anyway. As ridiculous as 
AOC official Rod Arno’s suggestion of succession sounds to many, we should all be 
concerned that it sounds like a just and inevitable solution to the subsistence issue as 
well as many other problems.

If the feds want more rope, give it to them. We can marvel at the creative noose 
the entangle themselves with.



The disaster regarding this devil-may-care approach is the “Balkinization" of our 
people. Resentment and hatred will grow. This is what central planning has achieved 
for all the peoples of the world.

Leave the state constitution alone. Congress itself approved it, along with its 
common use clause, in 1959 with ihe Alaska Statehood Act.

Although I believe the whole intent and black-letter of ANILCA is illegitimate, the 
subsistence clause is simply and clearly a violation of the spirit of equal access 
guaranteed by the Fourteenth Amendment of the U.S. Constitution. It is also an illegal 
affront to the rights of states guaranteed by the Tenth Amendment of the U.S. 
Constitution.

It should not and will not stand.

Sincerely,
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Becky Hultberg
Testimony to the Alaska Senate & House Resources Committees 
Friday, September 2 6 ,19 97  
Soldotna, A laska

R E : P ro p o sa l o f  the G o v e rn o r’s T a sk  F o rce  o n  S u b sis ten ce

F irst o f  all, I w o u ld  like to  th an k  y o u  fo r th e  o p p o rtu n ity  to  sp eak  to  y ou  ab o u t the  p ro p o sa l o f  
the G o v e rn o r’s T ask  F o rce  o n  S u b sis ten ce . T h e  su b s is ten ce  issue is im p o rtan t to  all A laskans 
because  it a ffec ts  fam ilies’ livelihoods, w ays o f  life, and  values. A s a y o u n g  A laskan , I hav e  a  big 
s tak e  in this decision .

I w ould  like to  speak  brielly  to d ay  a b o u t th e  co n s titu tio n a l issues ra ised  by this p ro p o sa l, because  
the public po licy  im plications o f  y o u r d ec is io n  w ill a ffec t no t on ly  th is g en e ra tio n , bu t su ccessiv e  
g en e ra tio n s  a s  w ell.

All o f  us realize A lask a ’s p reca rio u s  p o sition  w ith  th e  federal go v ern m en t. A ny s ta te  in w hich  
o v e r h a lf  o f  the land is federally  m anaged  m ust to  so m e d eg ree  acced e  to  the w ishes o f  th e  U n ited  
S ta te s  G o v ern m en t. H o w e v er, I su b m it to  y o u  to d ay , tha t in fo llow ing the  co u rse  reco m m en d ed  
by the su b sis ten ce  task  fo rce , w e a re  stum bling  d o w n  a  very  slippery  slope  to  an  un ce rta in  fu ture .

G iving in to  the federal g o v e rn m en t m ay  seem  like the  m ost ex p ed ien t m eth o d  to  reso lve  o u r  
cu rren t d ilem m a. B u t by d o in g  so , w e lose an  im p o rtan t battle , th e  battle o f  princip le. I f  w e 
ag ree  to  am end  the co n stitu tio n , w e lose the m o ra l au th o rity  to  asse rt o u r  s ta te ’s righ ts  in lu tu re  
s itu a tio n s , se ttin g  a  d an g e ro u s  p re ced e n t fo r fu tu re  acq u ie scen ce  to  the  federal g o v ern m en t. T h is  
indeed  p o ses  the  tru e  th rea t to  fu tu re  g en e ra tio n s . M ay  1 rem ind  y ou  that A rticle  10 o f  the Bill o l 
R igh ts in the  U . S. C o n stitu tio n  s ta te s  th a t “T h e  p o w e rs  no t d e leg a ted  to  the U nited  S ta te s  by the 
C o n stitu tio n , n o r p ro h ib ited  by it to  the S ta le s , a rc  re se rv ed  to  the S ta te s  respectively , o r  to  the  
p eo p le .’’ T h e  last tim e I ch eck ed , fish and  g am e m anagem en t w as no t a  righ t d e leg a ted  ex p ressly  
to  the federal g o v ern m en t. It w as n ev er the  in ten t o f  th is d o cu m en t that federal legislation w o u ld  
tak e  p reced en ce  o v e r  a  s ta le  co n stitu tio n .

A s L eg isla to rs , y o u r responsib ility  is to  g o v e rn  A lask a  w isely  and  w ell, p ro tec tin g  the A laska 
co n stitu tio n . A m ending  th e  co n s titu tio n  to  co m p ly  w ith  a federal s ta tu te  ch eap en s it, ren d erin g  it 
a  functionally  m ean ing less d o cu m en t. I f  w e se t a  p re ced e n t o f  am ending  o u r  co n stitu tio n  to 
com ply  w ith  federal law , w e have ced ed  to  the federal g o v ern m en t a d an g e ro u s  right. W hy then , 
do  w e hav e  a  s la te  g o v ern m en t, iT th e  w ill o f  th a t s la te  body  an d  its co n s titu tio n  can  be ren d ered  
irre levan t by a m ere  act o f  C o n g re ss?

In m any w ays, w e  a rc  a vassal s ta te . W e have seen  o u r  se lf-d e term in atio n  co m p ro m ised  by o u r 
inability to  harvest o u r  o w n  tim ber, drill o u r  o w n  o il, and  c rea te  jo b s  lo r  o u r  ow n  peop le . W e 
can n o t, h o w ev er, co n tin u e  this p a tte rn  o f  bow ing  to  the  w ishes o f  the  feds w h en ev er they  k n o ck  

.o n  o u r  d e a rs .  A s a  lifelong A lask an , I a p p rec ia te  the  values inheren t in th is s ta te , su ch  a s  o u r  
independence  an d  self-sufficiency . By ag ree in g  to  ch an g e  the  s ta te  co n stitu tio n , w e co m p ro m ise
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th ese  v alues. A m ending  the  co n s titu tio n  p re sen ts  a  seem in g ly  easy  w ay  o u t. B u t A laskans have 
n ev e r ta k e n  th e  easy  w ay  o u t. A llow ing  th e  feds to  tak e  o v e r  fish and  gam e m anagem en t m ay 
h u rt so m e  p eo p le  in the  sh o rt term , b u t in the  long  ru n , o u r  re fu sa l to  co m p ro m ise  and  o u r  -  
defen se  o f  o u r  co n s titu tio n  m ay g ive  u s  back  so m e o f  flic se lf-d e te rm in a tio n  w e  built o u r  s ta te  on. 
W e ca n n o t leave o u r  cliild ren  w ith  a  legacy  o f  ac q u ie scen c e  to  the  feds. I f  this issue m ust w ind  its 
w ay  th ro u g h  the legal sy stem  for 20 y ea rs, w e  m ust live w ith  it.

F inally, o u r  co n s titu tio n  m ay  be a  living and  m alleab le  d o cu m en t. Ind eed , it has been  am en d ed  
n u m ero u s  tim es. H o w ev er, the fo rce  o f  tlireat is n o t, and  w ill n ev e r be, a  leg itim ate re aso n  to 
am end  th e  co n stitu tio n . I ap p lau d  y o u  fo r y o u r  e ffo rts  to  d a te , and  I en co u rag e  y o u  to  cha llenge  
the  fed era l tak eo v e r, n o t because  it is th e  easy  tiling  to  d o , bu t b ecau se  it is the  righ t po licy  
d ec is io n  to  m ak e  fo r all A laskans.

Becky Hultberg
3556J-B Kenai Spur Highway
Soldotna, AK 99669

907.2S3.6275 (home) 
907.2S3.3335 (work) 
e-mail: hultberg@ulaska. net



To: M e m b e r s  of t he S u b s i s t e n c e  C o m m i t t e e

From: R o b e r t  M. B i r d

H C - 1  B o x  353-1

Kenai, A K  99611

9 0 7 - 7 7 6 - 5 8 9 8

M y  n a m e  is B o b  B i r d  a n d  I a m  a 2 0 - y e a r  A l a s k a  

r e s i d e n t .  In  1 9 9 0  I r a n  for the U.S. S e n a t e  a g a i n s t  T e d  

S t e v e n s ,  g a r n e r e d  3 0% of t h e  v o t e  i n  t h e  R e p u b l i c a n  

P r i m a r y ,  l a r g e l y  d e b a t i n g  the s u b s i s t e n c e  i s s u e  a g a i n s t  

S e n a t o r  Stevens.
T h i s  i s s u e  is n o t  r e a l l y  a b o u t  r u ra l  vs. ur b a n ,  n o r  

n a t i v e  vs. n o n - n a t i v e .  T h i s  i s s u e  is a b o u t  the f e d e r a l  

g o v e r n m e n t  p u s h i n g  us around. If w e  r e a l l y  w a n t e d  to c h a n g e  

ou r  c o n c e p t s  of e q u a l i t y  b e f o r e  the law, w e  w o u l d  h a v e  d o n e  

so o n  o u r  o w n  initiative, w i t h o u t  b e i n g  u n d e r  the d u r e s s  of 

a f e d e r a l  t h r e a t  to o u r  s t a t e  so v e r e i g n t y .  A s  it was, the 

M c D o w e l l c a s e  s t r u c k  d o w n  a l a w  a l r e a d y  c o e r c e d  f r o m  us b y  

the f e d er a l g o v e r n m e n t .

T h e  a r g u m e n t  t h a t  t e l l s  us w e  m u s t  a m e n d  o u r  s t a t e

c o n s t i t u t i o n  i n  o r d e r  to a v o i d  f e d e r a l  c o n t r o l  is

o x y m o r o n i c .  W e  a l r e a d y  h a v e  f e d e r a l  control. T h e  s a d  fact 

is, o u r  s u p p o s e d  c h a m p i o n  in Washington, the m a n  w h o  s h o u l d  

u s e  h i s  c l o u t  to p r o t e c t  us f r o m  feder a l tyranny, is the 

v e r y  a u t h o r  w h o  g a v e  us the s u b s i s t e n c e  c l a u s e  in A N I L C A .  

H e  p r o b a b l y  t h o u g h t  it was "e n li g h t e n e d "  at the time, but 

the p a s s a g e  of the y e a r s  has p r o v e n  otherwise. R a t h e r  t h a n

a d m i t  h e  m a d e  a m i s t a k e ,  S e n a t o r  S t e v e n s  r e f u s e s  to

c o n s i d e r  a m e n d i n g  A N I L C A  to g i v e  t he s t a t e  b a c k  i t s  

s o v e r e i g n t y  in f is h a n d  game. And, he c o n t i n u e s  to w o o  h is 

c o n s t i t u e n c y  as a n  "i.dispensable friend" of o u r  s t a t e  b y  

f u n n e l i n g  b a c k  u n c o n s t i t u t i o n a l  a n d  b u d g e t - w r e c k i n g  

p o r k - b a r r e l  p r o j e c t s ,  as a w a y  to d e f l e c t  a t t e n t i o n  f r o m  

the g r e a t  h a r m  h e  has c a u s e d  Alaska.

B y  a c c e p t i n g  o u r  s t a t e  c o n s t i t u t i o n ,  as w r i t t e n ,  in 

1959, the f e d e r a l  g o v e r n m e n t  m a d e  a c o n t r a c t  w i t h  A l a s k a .  

A N I L C A  h a s  d e m o n s t r a t e d  t h a t  t h e  f e d e r a l  g o v e r n m e n t  n o  

l o n g e r  w i s h e s  to a b i d e  b y  the ter ms  of that c o n t r a c t .  W e  

s h o u l d  s u e  the f e de r al  g o v e r n m e n t  for our s o v e r e i g n  r i g h t s  

a s  a s t a t e .  A  h u n d r e d  a n d  f i f t y  y e a r s  ago, s u c h  

h i g h - h a n d e d n e s s  b y  the f e d e r a l  p o w e r  w o u l d  h a v e  b e e n  a 

r e a s o n a b l e  c a u s e  for secession. A l a s k a  s h o u l d  l o o k  to o t h e r  

s t a t e s  as a l l i e s  in this t y r a n n i c a l  g r a b  of f e d e r a l  p o w e r :  

s t a t e s  s u c h  as Utah, Nevada, A r izona, M o n t a n a  a n d  W y o m i n g  

h a v e  a l l  c o n t i n u e d  to s u f f e r  f r o m  u n c o n s t i t u t i o n a l  p o w e r  

g r a b s .  W e  m u s t  f i g h t . r a t h e r  t h a n  g e n u f l e c t ,  to t h i s  

u s u r p a t i o n  of o u r  s t a t e h o o d  contract.



T E S T I M O N Y  A D D R E S S I N G  T H E  A T T E M P T  T O  A M E N D  T H E  
C O N S T I T U T I O N  O F  T H E  S T A T E  O F  A L A S K A

T o  W h o m  I t  M a y  C o n c e r n :

Q u e s t i o n :

I s  t h e  p r o p o s e d  a m e n d m e n t ,  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  t o  p r o v i d e  a  p r i o r i t y  
s u b s i s t e n c e  r i g h t  t o  a  r e s t r i c t i v e  c l a s s  o f  U S E R S  o f  o u r  c o m m o n - p r o p e i l y  
f i s h ,  w i l d l i f e  a n d  w a t e r s  p u b l i c  t r u s t  r e s o u r c e s :  _a_  c o n s t i t u t i o n a l l y  p r o p e r  
s u b j e c t  t o  b e  d e c i d e d  b y  a  v o t e  o f  t h e  p u b l i c ?

T h e  C o l o r a d o  S u p r e m e  C o u r t  r e c e n t l y  v o i c e d  it v e r y  s i m p l e  a n d  e l o q u e n t l y :  " O n e s  

r i g h t  t o  l i f e ,  l i b e r t y  a n d  p r o p e r t y . . . .  a n d  o t h e r  f u n d a m e n t a l  r i g h t s  m a y  n o t  b e  

s u b m i t t e d  t o  a  v o t e ;  t h e y  d e p e n d  o n  t h e  o u t c o m e  o f  n o  e l e c t i o n s . "

T h e  U S  S u p r e m e  C o u r t  r e j e c t e d  t h e  C o l o r a d o  G o v e r n o r ' s  b id  t o  h a v e  t h a t  c o u r t  

o v e r r i d e  t h e  C o l o r a d o  S u p r e m e  C o u r t  d e c i s i o n  w h i c h  o v e r t u r n s  a  p u b l i c  v o t e  t o  

a m e n d  t h e  s t a t e ' s  c o n s t i t u t i o n ,  ( d o e s  t h a t  s o u n d  f a m i l i a r ? )

T h i s  d e c i s i o n  r e f l e c t s  a  l i t a n y  o f  S u p r e m e  C o u r t  d e c i s i o n s  t h a t  h a v e  c o n t i n u o u s l y  

r e j e c t e d  t h o s e  p o s i t i o n s  t h a t  c l a i m  t h a t  t h e  c o n s t i t u t i o n ' s  " e q u a l  p r o t e c t i o n  o f  t h e  

l a w s "  c a n  b e  d e c l a r e d  v o i d e d  b y  a  v o t e  o f  i h e  p u b l i c .

T h e  U S  C o n s t i t u t i o n  p r o v i d e d  t h a t  n o  s t a t e  s h a l l  " d e p r i v e  a n y  p e r s o n  o f  life , l i b e r t y  

o r  p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w ;  n o r  d e n y  t o  a n y  p e r s o n  w i th in  i t s  

j u r i s d i c t i o n  t h e  e q u a l  p r o t e c t i o n  o f  t h e  l a w s . "  T h i s  e q u a l  p r o t e c t i o n  o f  t h e  l a w  i s  a  

m o s t  i m p o r t a n t  r i g h t  o f  a n y  t r u e  d e m o c r a c y .  A n d  it c a n n o t  b e  s u b v e r t e d  b y  t h e  

p a s s a g e  o f  a n y  l a w  ( i . e .  s t a t u t e  o r  a m e n d m e n t )  w h i c h  in  f a c t  a n d  e f f e c t  r e m o v e s  

t h i s  f u n d a m e n t a l  r i g h t .

T h e  " p r o p e r t y "  r e f e r e n c e d  in  t h e  f o u r t e e n t h  a m e n d m e n t  o f  t h e  U S  C o n s t i t u t i o n  

a d d r e s s e s  t h e  c o m m o n  p r o p e r t y ,  s u c h  a s  f i s h ,  w i ld l i f e  a n d  w a t e r s ,  w h i c h  a r e  h e l d  

in  p u b l i c  t r u s t  f o r  a l l  p e o p l e .  T h e  p r o p o s e d  a m e n d m e n t  o f  t h e  S t a t e  C o n s t i t u t i o n ,  

t h a t  s u b j u g a t e s  t h e  f u n d a m e n t a l  r i g h t  o f  c o m m o n  u s e ,  t h e n  g r a n t s  it a s  p r io r i t y  u s e  

t o  a  r e s t r i c t i v e  c l a s s  o f  U S E R S  o f  t h o s e  p u b l i c  t r u s t  p r o p e r t i e s ,  a l s o  d e n i e s  " e q u a l  

p r o t e c t i o n  o f  t h e  l a w . "  A n d  t h e r e b y  v i o l a t e  t h e  U S  C o n s t i t u t i o n .

S o ,  a s  t o  p r e s e n t  m y  b e l i e f  in  w h a t  I o b j e c t i v e l y  a s s u m e  a s  m a y  b e  i n d i v i d u a l  

p u b l i c  r e a s o n s  f o r  t h o s e  w h o  w i s h  t o  t r u ly  s u p p o r t  a n d  h o n e s t l y  c o n t r i b u t e  t o  t h e  

p r io r i t y  o f  r i g h t s  f o r  t h e  s e l e c t i v e  c l a s s  o f  U S E R S  o f  o u r  c o m m o n  p r o p e r t y  f i s h ,



w ild l i f e  a n d  w a t e r s ;  I w ill f i r s t  e n u m e r a t e d  s u c h  a  l i s t  a n d  t h e n  i s s u e  a  c h a l l e n g e  t o

t h e i r  p e r s o n a l  c o m m i t m e n t s :

T O :  G o v e r n o r  T o n y  K n o w l e s  a n d  h i s  p o l i t i c a l l y  i n d e b t e d  c o n s t i t u e n c y ,  i n c l u d i n g  

t h e  p o l i t i c a l l y  a p p o i n t e d  t a s k  f o r c e  t h a t  w o u l d  p l a g i a r i z e  h i s  o w n  

u n c o n s t i t u t i o n a l  a m e n d m e n t  t o  t h e  A l a s k a  C o n s t i t u t i o n .

T O :  L i e u t e n a n t  G o v e r n o r  F r a n  U l m e r  w h o  a s  t h e  p o l i t i c a l  h a n d m a i d e n  o f  t h e  

G o v e r n o r ,  s h e  h a s  s h o w n  a  c o n t i n u i n g  r u s h  f o r  a  p o l i t i c a l  s e t t l e m e n t  o f  t h e  

s u b s i s t e n c e  i s s u e  r a t h e r  t h a n  a n y  d e s i r e  t o  s t a n d  u p  f o r  e q u a l  r i g h t s  

p r o t e c t i o n .

T O :  F o r m e r  G o v e r n o r  J a y  H a m m o n d  w h o  p u b l i c l y  a t t a c k s  t h o s e  " o p p o s e d  t o  

a m e n d i n g  o u r  c o n s t i t u t i o n  o r  d i s c r i m i n a t i n g  f u r t h e r  b e t w e e n  A l a s k a n s "  a n d  

t h e n  h e  c o - e r c i v e l y  c a l l s  f o r  t h e  c o u r a g e  o f  o t h e r s  t o  f o l l o w  h i s  c o n t i n u a l  

d e m a n d  f o r  t h e  i l l e g a l  v o t e  o n  t h i s  u n c o n s t i t u t i o n a l  d e n i a l  o f  t h e  e q u a l  

p r o t e c t i o n  r i g h t s  o f  a l l  t h e  p e o p l e .  A n d  t o  t h o s e  w h o  p a r t i c i p a t e  in  h i s  

c o m m e r c i a l  f i s h i n g  i n t e r e s t s .

T O :  H o u s e  S p e a k e r  G a i l  P h i l l i p s  w h o  w i th  h e r  h i g h e r  f u t u r e  p o l i t i c a l  a s p i r a t i o n s ,  

h a s  f l ip  f l o p p e d  f r o m  a  p o s i t i o n  o f  " W h a t  a r e  w e  w a s t i n g  t i m e  f o r  t h e n ? "  t o  

h e r  p r e s e n t  m e d i c i n e  s h o w  h u c k s t e r i n g  o f  t h e  s o  c a l l e d  h a r d f a s t  " l i n k a g e "  o f  

t h e  p r o p o s e d  c o n s t i t u t i o n ' s  a m e n d m e n t .  I q u e s t i o n e d  t h e  h o n e s t y  o f  t h i s  s o  

c a l l e d  l i n k a g e  w h e n  v i e w e d ,  c o m p a r e d  t o  t h e  t o t a l  f e d e r a l  d i s r e g a r d  o f  t h e  

s t a t e h o o d  c o m p a c t  l i n k a g e .  L a t e r  s h e  m a d e  a  p e r s o n a l  e f f o r t  t o  c o n f r o n t  

m e  a n d  m a k e  h e r  a c c u s a t i o n  t h a t  I w a s  t h e  p r o b l e m .  ( C o n f i d e n t i a l l y ,  I b e t t e r  

l ik e  t h e  A l a s k a  S u p r e m e  C o u r t  M c D o w e l l  d e c i s i o n  t h a t  w e  w e r e  r i g h t . )

T O :  B y r o n  M a l l o t  w h o  d e c l a r e d  t h a t  t h e  s u b s i s t e n c e  p r i o r i t y  w a s  n o  l o n g e r  a n  

e q u a l  p r o t e c t i o n  i s s u e .  T h e n  h e  a d d s  t h a t  t h e  A l a s k a n  N a t i v e s  h a v e  a  

s p e c i a l  g o v e r n m e n t a l  r e l a t i o n s h i p  a n d  t h a t  t h e  A l a s k a  p u b l i c  m u s t  r e c o g n i z e  

a n d  a c c e p t  t h i s  a s  a  t r u e  f a c t .  (A  c iv i l  r i g h t s  i s s u e  b a s e d  o n  e t h n i c  i d e n t i t y  

a n d  r e l i g i o u s  c l a i m  o f  s u b s i s t e n c e  r ig h t s ? )

T O :  F o r m e r  A t t o r n e y  G e n e r a l  C h a r l i e  C o l e  w h o  p e r s o n a l l y  a d m i t t e d  t o  m e ,  t h a t  

t h e  d u e  p r o c e s s  r i g h t  o f  l i fe ,  l i b e r t y  a n d  p r o p e r t y  o f  t h e  X IV  a m e n d m e n t  t o  

t h e  U S  C o n s t i t u t i o n  i s  n o t  s u b j e c t  t o  t h e  v o t e  o f  t h e  p u b l i c .  O f  c o u r s e  h e  

a g r e e d  t o  b r i n g  it u p ,  b u t  if h e  d i d ,  it w a s  e v i d e n t l y  n o t  in  p u b l i c .
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T O :  S e n a t e  P r e s i d e n t  M ik e  M il le r ,  w h o  h a s  a l s o  m a d e  a  p o l i t i c a l  f lip  f lo p ,  a s  h e  

s t a t e d  a f t e r  d i s c u s s i o n  w i th  S e c r e t a r y  o f  I n t e r i o r  B r u c e  B a b b i t .

T O :  S a i d  I n t e r i o r  S e c r e t a r y ,  t h e  f e d e r a l  f o x  g u a r d i n g  t h e  s t a t e  h e n  h o u s e ,  b u t  h e  

t o o  n o  d o u b t  d o e s  h a v e  s t r o n g  i n t e r e s t s  in  h u n t i n g  a n d  f i s h i n g  u s e s  o f  t h e s e  

p u b l i c  t r u s t  r e s o u r c e s .

T O :  B r u c e  B o t e l h o  A t t o r n e y  G e n e r a l  w h o  i s  t h e  G o v e r n o r ’s  p o l i t i c a l l y  a p p o i n t e d  

l e g a l  s h i l l ,  w h o ' s  e n t i r e  o f f i c e  i s  c o m m i t t e d  t o  a  p o l i t i c a l  c l i e n t - a t t o r n e y  

r e l a t i o n s h i p .  A n d  h e  h a s  p u b l i c l y  s t a t e d  t h a t  h e .  h a s  a c c e p t e d  t h a t  t h e  o n ly  

s o l u t i o n  i s  n o t  s u b s t a n t i v e l y  b u t  p o l i t i c a l ly .

T O :  A l a s k a ' s  C o n g r e s s i o n a l  d e l e g a t i o n  w h o  p u b l i c l y  m a k e s  e x c u s e s  f o r  t h e i r  

i n e p t  a b i l i t y  t o  p r o t e c t  t h e  p r o v i s i o n s  o f  t h e  s t a t e h o o d  c o m p a c t ,  t h e  e q u a l  

f o o t i n g  s t a t e  r e s o u r c e  m a n a g e m e n t  a u t h o r i t y  u n d e r  t h e  S u b m e r g e d  L a n d s  

A c t s  a n d  A l a s k a n s  r i g h t  t o  l i fe ,  l i b e r t y  a n d  p r o p e r t y ,  d u e  p r o c e s s  p r o t e c t i o n  

u n d e r  t h e  U S  C o n s t i t u t i o n .  T o  s p e c i f i c a l l y  a d d r e s s  S e n a t o r  S t e v e n s  who 
c r e a t e d  t h i s  q u a g m i r e ,  b y  s u p p o r t i n g  T i t l e  V I I I  A N I L C A  a n d  t o  h i s  s u p p o r t  of 
h i s  s o n ' s  c o m m e r c i a l  f i s h i n g  i n t e r e s t  a n d  t o  a l l  o f  h i s  c o n g r e s s i o n a l  b u d d i e s  

w h o  h e  a c c o m p a n i e s  e a c h  y e a r  t o  f i s h  in  t h e  K e n a i  R i v e r

T O :  T o  B o b  P e n n y ,  B e n  E l l i s ,  P h i l  C u t l e r ,  a n d  a n y  o t h e r  a m e n d m e n t  s u p p o r t i n g  

m e m b e r s  o f  t h e i r  s p o r t  f i s h i n g  o r g a n i z a t i o n s .

T O :  T h e o  M a t h e w s ,  K a r l  K i s h n e r  a n d  a n y  o t h e r  a m e n d m e n t  s u p p o r t i n g  

m e m b e r s  o f  t h e  s t a t e w i d e  c o m m e r c i a l  f i s h i n g  o r g a n i z a t i o n s .

T O :  F e d e r a l  C o u r t  J u d g e  H o l l a n d  w h o  a l s o  e n j o y s  f i s h i n g  o n  t h e  K e n a i  a n d  to  a ll  

i n d i v i d u a l  f e d e r a l  a u t h o r i t y  w h o  s u p p o r t  t h e  p r io r i t y  f o r  a  r e s t r i c t i v e  c l a s s  o f  

U S E R S  o f  o u r  f i s h ,  w i ld l i f e  a n d  w a t e r  c o m m o n  u s e  p u b l i c  t r u s t  r e s o u r c e  

p r o p e r t i e s .

T O :  A ll o f  t h o s e  w h o  s u p p o r t  t h e  s u b s i s t e n c e  p r io r i t y  o f  a  r e s t r i c t e d  c l a s s  o f  

U S E R S  o n l y  if c o n f i n e d  t o  s p e c i f i c  a r e a s  o f  t h e  K e n a i  P e n i n s u l a .

A n d  n o w  t o  t h e  a b o v e  l i s t e d  p a r t i e s  a n d  i n c l u d i n g  a l l  o t h e r s  w h o  w i s h  t o  t r u ly

s u p p o r t  a n d  h o n e s t l y  c o n t r i b u t e  t o  t h e  p r i o r i t y  d e m a n d s  o f  t h e  r e s t r i c t i v e  c l a s s  o f

U S E R S  a s  p r o p o s e d  in  t h e  p r o p o s e d  a m e n d m e n t ;  I n o w  c h a l l e n g e  t h e m  to

i n d i v i d u a l l y  a n d  c o l l e c t i v e l y  v o l u n t a r i l y  " j u s t  s a y  n o "  a n d  c e a s e  t h e i r  f u t u r e



i n v o l v e m e n t  in  t h e  h a r v e s t  o f  t h e s e  f i s h  a n d  w i ld l i f e ,  b u t  t o  a l s o  c e a s e  t h e i r  

d e m a n d  f o r  a  i l l e g a l  v o t e  t o  d e n y  o t h e r s  e q u a l  p r o t e c t i o n  o f  t h e  l a w s .

S u c h  r e s p o n s i b l e  i n d i v i d u a l  c h o i c e s  a r e  t h e  h a l l m a r k  o f  a  t r u e  d e m o c r a c y .

If w e  h a d  a  G o v e r n o r  a n d  h i s  a d m i n i s t r a t i o n  w h o  r e a l l y  o p p o s e s  t h e  f e d e r a l  

o v e r s i g h t  a u t h o r i t y  a n d  w a s  n o t  t i e d  t o  a  p o l i t i c a l  s o l u t i o n ,  w e  s h o u l d  d i s r e g a r d  

t h e s e  f e d e r a l  a d m i n i s t r a t i v e  e d i c t s  a n d  i n s t e a d  l i s t e n  t o  t h e  s t a t e s  h i g h e s t  l e g a l  

a u t h o r i t y  ( T h e  A l a s k a  S u p r e m e  C o u r t ) .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  t a k e n  t h e  f o l l o w i n g  p o s i t i o n s :

1 . " F o r  a  n u m b e r  o f  r e a s o n s . . .  t h e  f e d e r a l  g o v e r n m e n t  h a s  n o  a u t h o r i t y  t o  

r e g u l a t e  h u n t i n g  a n d  f i s h i n g  in  A l a s k a ' s  w a t e r . "

2 . " W e  a r e  n o t  o b l i g a t e d  t o  f o l l o w  t h e  9 t h  C i r c u i t  C o u r t s  r u l i n g s  s i n c e  t h i s  c o u r t  

i s  n o t  b o u n d  b y  d e c i s i o n s  o f  f e d e r a l  c o u r t ,  o t h e r  t h a n  t h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t . "

In r e s p o n s e ,  B o t e l h o 's  s t a f f  a r g u e d  t h a t  m o s t  o f  t h e  i s s u e s  r a i s e d  in  T o t e m o f f s  

a p p e a l  w e r e  u n w o r t h y  o f  S u p r e m e  C o u r t  r e v i e w .  B u t  t h e i r  r e s p o n s e  d id  u r g e  t h e  

j u s t i c e s  t o  r e s o l v e  t h e  c o n f l i c t i n g  e d i c t s  a b o u t  r e g u l a t o r y  a u t h o r i t y .

It s e e m s  t o  m e  t h a t  if t h e  S t a t e  w o u l d  f o l l o w  o u r  h i g h e s t  c o u r t s  l e g a l  a d v i c e ,  it 

w o u l d  t h e n  b e  t h e  f e d e r a l  a d m i n i s t i a t o r s  r e s p o n s i b i l i t y  t o  s e e k  t h e i r  s u p p o r t  f r o m  

t h e i r  h i g h e s t  f e d e r a l  l e g a l  a u t h o r i t y ,  t h e  U S  S u p r e m e  C o u r t .  T h a t  s h o u l d  a t  l e a s t  

f o r c e  a n  a v e n u e  o f  l e v e l  g r o u n d  t o  t h e  f i n a l  s e t t l e m e n t  o f  t h e s e  m o s t  i m p o r t a n t  

r i g h t s  o f  t h e  s t a t e  a u t h o r i t y  o v e r  p u b l i c  t r u s t  r e s o u r c e s .  ( S e e  e n c l o s u r e  I: 

C o n c u r r e n t  f e d e r a l  & s t a t e  a u t h o r i t y  o v e r  p u b l i c  t r u s t  r e s o u r c e s )

I a s k  t h e  K n o w l e s  a d m i n i s t r a t i o n  w h a t  it i n t e n d s  t o  d o  if t h e y  s u c c e e d  in  b r o k e r i n g  

t h e i r  s o  c a l l e d  l i n k a g e - a g r e e m e n t  a n d  t h e n  b u t  n o t  if, w h e n  F e d e r a l  D i s t r i c t  C o u r t  

J u d g e  H o l l a n d  d o e s  a s  h e  h a s  in  t h e  p a s t ,  o v e r  r i d e s  e v e n  t h e  9 t h  C i r c u i t  C o u r t  

w h e n  h e  i s s u e d  h i s  K e n a t i z i e  p r i o r i t y  e d u c a t i o n a l  f i s h e r y  d e c i s i o n .

A n o t h e r  i s s u e  t h a t  w ill  c r e a t e  a  d i r e c t  c o n f l i c t  w i th  t h e  s t a t e  a d m i n i s t r a t i o n  

p r o p o s e d  a m e n d m e n t  a n d  a  r e c e n t  1 9 9 7  S u p r e m e  C o u r t  d e c i s i o n  ( P a y t o n  -v -  

S t a t e  o f  A l a s k a )  i . e .  " D e s p i t e  r e p e a t e d  l e g a l  c h a l l e n g e s  t o  a n d  m u l t i p l e  r e v i s i o n s  

o f  t h e  s u b s i s t e n c e  l a w s ,  ' S u b s i s t e n c e  U S E S '  h a v e  l o n g  b e e n  d e f i n e d  in  t h e  t e r m s  

o f  ' c u s t o m a r y  a n d  t r a d i t i o n a l  U S E S ' ".
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" A c c o r d i n g l y ,  w e  c o n s i s t e n t l y  h a v e  i n t e r p r e t e d  'c u s t o m a r y  a n d  t r a d i t i o n a l '  t o  r e f e r  

t o  'U S E S '  r a t h e r  t h a n  U S E R S " .

B e c a u s e  t h e  p ro p o s e d  a m e n d m e n t  g r a n t s  a  p r i o r i t y  r i g h t  f o r  a  r e s t r i c t i v e  c l a s s  o f  

'U S E R S '  a n d  n o t  j u s t  a  p r e f e r e n c e  o f  U S E  o p e n  t o  a l l  p e r s o n s ;  it w ill r a i s e  a  

c h a l l e n g e  a n d  a  S u p r e m e  C o u r t  r e v e r s a l  d u e  t o  i t s  e q u a l  p r o t e c t i o n  v i o l a t i o n .

W h e n  w e  a s k  t h e  A n c h o r a g e  A t t o r n e y  G e n e r a l ' s  o f f i c e  w h a t  k in d  o f  n e w  a d v i c e  

w o u l d  b e  g i v e n  t o  t h e  B o a r d s  o f  F i s h  ' a n d  G a m e  d u e  t o  t h i s  S u p r e m e  C o u r t  

( P a y t o n )  d e c i s i o n .  T h e i r  r e s p o n s e  w a s  t h a t  t h e  P a y t o n s  w o u l d  b e  g i v e n  t h e i r  

r i g h t s  g r a n t e d  b y  t h e  c o u r t ,  b u t  t h i s  w o u l d  h a v e  n o  e x p a n d e d  e f f e c t  o n  f u t u r e  

B o a r d  M a n a g e m e n t  d e c i s i o n s .

T h e  s a m e  c h a l l e n g e  a n d  S u p r e m e  C o u r t  r e v e r s a l  w ill b e  t r i g g e r e d  b y  t h e  p l a c e  o f  

r e s i d e n c y  c l a u s e  o f  t h e  p r o p o s e d  a m e n d m e n t .  T h e  A l a s k a  S u p r e m e  C o u r t  in  

M c D o w e l l  p o i n t e d  o u t  t h a t  a  n u m b e r  o f  j u r i s d i c t i o n s  h a v e  s t r u c k  d o w n  i n t r a s t a t e  

r e s i d e n c y  c o n d i t i o n s  f o r  U S E R S  p r i o r i t y  o f  t h e s e  c o m m o n  p r o p e r t y  r e s o u r c e s .

T h e n  w h y  d o  t h o s e  w h o  p u s h  f o r  s u c h  v u l n e r a b l e  a c t i o n s  c o n t i n u e  s u c h  

i r r e s p o n s i b l e  a t t e m p t s .  B e c a u s e  t h e y  c a n  p a y  t h e i r  p o l i t i c a l  d e b t s  b y  s h o w i n g  

t h e i r  c o n s t i t u e n c y  t h e y  t r i e d .  T h e y  c a r e  l e s s  f o r  t h o s e  w h o  a r e  d e n i e d  t h e i r  

c o n s t i t u t i o n a l  r i g h t  f o r  t h e  y e a r s  o f  t i m e ,  e f f o r t  a n d  m o n e y  it t a k e s  t o  w in  b a c k  t h e i r  

r ig h t ,  t h r o u g h  c o u r t  a c t i o n .

S u b m i t t e d  B y :

D a l e  B o n d u r a n t  
H C - 1  B o x  1 1 9 7  
S o l d o t n a ,  A l a s k a  9 9 6 6 9

c c :  C o n c e r n e d  A l a s k a n s  
C o n c e r n e d  A m e r i c a n s
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T o  all w h o m  it m ay  co n cern :

H ere  w e  g o  ag a in .
T h e re  a re  a lw a y s  th o se  w h o  d em an d  sp ec ia l p riv ileg es  an d  th e re  b y  w illin g ly  

su b ju g a ted  th e  eq u a l r ig h ts  o f  all th e  p eo p le .
E v e n  m o re  a t fau lt, th e re  a re  th o se  w h o  a re  ev en  m o re  w illin g  to  u se  such  m atte rs  

fo r  th e ir  o w n  p o litic a l p u rp o se s .
A N IL C A  T itle  V III  S u b sis ten c e  p r io r ity  fo r  ru ra l re s id en ts  is su ch  a  m atte r. T o  

u n d e rs ta n d  th e  fu ll im p lica tio n s  o f  th is  p ro v is io n , it is im p o rtan t to  f irs t  e s tab lish  som e 

im p o rta n t fac ts .
T h ro u g h o u t re c o rd e d  h is to ry , th e  fish , w ild life , an d  w a te rs , a s  c o m m o n  p ro p e rty  

re so u rce s  h a v e  b ee n  a  c o m p e llin g  m o tiv a tio n  fo r e s tab lish m en t o f  d em o c ra tic  eq u a lity  
u n d er th e  law . T h is  h is to ry  o f  c o m m o n  U S E R  o w n e rsh ip  o f  these  u n title d  p ro p e rtie s  has 
b een  re c o g n iz e d  in  w h a t is  re fe rre d  as th e  P u b lic  T ru s t D o c trin e .

T h e  P u b lic  T ru s t D o c tr in e  is an  ax io m  o f  the  re co g n itio n  th a t the  u n titled  fish, 
w ild life , a n d  w a te r  p ro p e rtie s  b e  m an ag e d  fo r th e  p eo p les  co m m o n  use . It w as 
d ev e lo p e d , ev o lv e d , an d  h o n e d  b y  its trav e l th ro u g h  cen tu rie s  o f  tim e  an d  v ario u s 
so c ie tie s , th a t is  w h y  its p u rp o se s  m u st b e  c o n tin u ed  in  lig h t o f  ch a n g in g  h is to ry  o f  
re g u la tio n s  d e v e lo p in g  b y  ag e n c ie s  an d  c o u r t in te rp re ta tio n s . B u t th e  th rea d  o f  eq u a lity  
o f  c o m m o n  U S E  m u s t n o t b e  b ro k e n  b y  a  p r io r ity  o f  U S E R S .

T h e  A la sk a  C o n s titu tio n  A rtic le  V III N a tu ra l R eso u rces  ex p lic itly  re fle c ts  the 
P u b lic  T ru s t  D o c tr in e  m an d a te  o f  eq u a l p ro te c tio n  o f  th e  law  fo r U S E R  o f  th e  fish , 
w ild life , a n d  w a te r  as a  c o m m o n  p ro p e rty  re so u rce . S ec tio n  3 “ C o m m o n  U se .” “ W here  
e v e r o c c u rr in g  in  th e ir  n a tu ra l s ta te  fish , w ild life , an d  w a te rs  a re  re se rv ed  to  th e  p eo p le  
fo r c o m m o n  u se "  is a  p u re  ax io m  o f  su ch  a  p u b lic  trust.

S e c tio n  4  S u sta in ed  Y ie ld . F ish , fo rest, w ild life , g rass lands an d  all o th e r 
re p le n ish a b le  re so u rce s  b e lo n g in g  to  th e  S ta te  sha ll b e  u tilized , d ev e lo p ed , and  
m a in ta in e d  o n  th e  su s ta in ed  y ie ld  p rin c ip le , su b jec t to  p re fe ren ces  am o n g  ben e fic ia l 
U S E S ”

H e re  in  lies  an  o x y m o ro n  th a t c rea te s  c o n fu s io n  fo r those  w h o  d o  n o t w ish  to  
u n d e rs ta n d  n o r  e x c ep t th a t th read , o f  eq u a l p ro tec tio n  fo r all U S E R S , th a t ties  to g e th e r all 
S ec tio n s  o f  A rtic le  V III.

T h e re  ca n  a n d  w ill b e  S e lec tiv e  p re fe re n ces  am o n g  th e  ben e fic ia l U S E S  o f  the 
co m m o n  p ro p e r ty  fish , w ild life , a n d  w a te rs  re so u rces . E x am p le : S u b sis ten ce , p erso n al 
u se  an d  sp o r t  fish e rie s ; all o f  w h ich  a re  re c o g n iz e d  as p e rso n a l co m m o n  co n su m p tiv e  
U S E S , w h ic h  a re  sp e c if ic a lly  id en tif ie d  b y  m e th o d s , m ean s, b ag  lim its , spec ies, 
a v a ila b ility , e tc . B u t w h e n e v e r  o r  w h e re  ev e r, each  su ch  sp ec if ic  U S E S  a re  se lec ted  for 
p re fe re n c e , th en  A ll U S E R S  m u st b e  aw ard ed  th e ir  equal rig h ts  o f  co n sid e ra tio n  to  
p a r tic ip a te  in  th e  h a rv es t o f  th ese  co m m o n  u se  p ro p e rty  p u b lic  tru st re so u rces .

T h is  e q u a lity  as U S E R S  is fu r th e r p ro v id e d  b y  S ec tio n  15. N o  ex c lu s iv e  righ t o r 
sp ec ia l p r iv ile g e  o f  f ish e ry  shall b e  c rea ted  o r  au th o rized  in th e  n a tu ra l w a te rs  o f  the 
S ta te "  an d  S e c tio n  17 “ L aw s an d  re g u la tio n s  g o v ern in g  the  u se  o r d isp o sa l o f  natu ra l 
re so u rce s  sh a ll a p p ly  e q u a lly  to  all p e rso n s .”

A la sk a  C o n s titu tio n  A rtic le  V III is re co g n ized  by  co n stitu tio n a l sch o la rs  as the 
b es t N a tu ra l R eso u rc e s  p ro v is io n  in  the  N a tio n . M em b ers  o f  the  C o n stitu tio n a l
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C o n v en tio n  sp en t m o re  tim e  o n  A rtic le  VIII th an  th ey  d id  on  th e  re s t o f  th e  C o n s titu tio n . 
T h e  m ain  th ru s t o f  A rtic le  V III  is  th a t A la sk a ’s p u b lic  re so u rce s  a re  to  b e  u sed  by  an d  fo r 
the co m m o n  b e n e fit o f  A ll o f  th e  p eo p le .

“A lth o u g h  3 , 15 &  17 v a ry  in  ex p re ss io n  , th ey  sh a re  a t least o n e  m ean in g ; 
ex c lu s iv e  o r  sp ec ia l p r iv ile g e s  to  tak e  fish  a n d  w ild life  a re  p ro h ib ited  in  the  u se  o f  n a tu ra l 
re so u rce s  su b jec t to  th e  d isp o s itio n  o f  th e  s ta te .”  S till fu r th e r th e  co n stitu tio n a l 
C o n v en tio n  s ta ted : “T h is  se c tio n  (1 5 )  is  in ten d ed  to  se rv e  as a  su b s titu te  fo r th e  
p ro v is io n , p ro h ib itin g  th e  se v e ra l r ig h t o f  fish erie s  in  th e  W h ite  A c t."  “ In s tead  o f  u s in g  
the  te rm in o lo g y  o f  th e  A c t, th e  p u rp o se  so u g h t b y  it  a re  g iv en  ex p ress io n  in  a  p ro h ib itio n  
o f  ex c lu s iv e  r ig h t o r  sp ec ia l p r iv ile g e s  o f  a n y  p e rso n  to  th e  fish erie s  o f  the  S ta te .”

In  b o th  th e  U n ited  S ta te s  a n d  A la sk a  C o n s titu tio n s  w e  fin d  p ro v is io n s  o f  the  
p u b lic  tru s t re sp o n sib ility  a n d  fu r th e r  fo r tify  th e  eq u a l r ig h ts  o f  U S E R S  o f  th e  co m m o n  
p ro p e rty  fish , w ild life , a n d  w a te r  re so u rce .

T h e  C o n s titu tio n  o f  A la sk a  A rtic le  f D e c la ra tio n  o f  R igh ts: S ec tio n  1 In h e ren t 
R igh ts: T h is  C o n s titu tio n  is d e d ic a te d  to  th e  p rin c ip le s  th a t all p e rso n s  h av e  a n a tu ra l 
r ig h t to  life , lib erty , th e  p u rsu it o f  h ap p in ess , and  th e  e n jo y m en t o f  th e  re w ard s  o f  th e ir  
ow n in d u stry : th a t a ll p e rso n s  a re  eq u a l an d  en title d  to  eq u a l rig h ts , o p p o rtu n itie s  and  
p ro tec tio n  u n d e r the  law ; a n d  th a t all p e rso n s  h av e  c o rre sp o n d in g  o b lig a tio n  to  the  p eo p le  
and  to  the  S ta te .”

In o p p o s itio n  to  th e  S u b s is te n c e  p rio r ity  fo r ru ra l re s id en ts , A lask a  S u p rem e  
C o u rt Ju s tic e  M o o re  s ta ted : “T h is  is an  eq u a l p ro te c tio n  case , and  an  easy  o n e  a t th a t."

T h e re fo re  in  a  ra re  s h o w  o f  o p en n ess , re sp o n s ib ility  an d  ‘c o rre sp o n d in g  
o b lig a tio n  to  th e  p e o p le  a n d  th e  S ta te ’; I ch a llen g e , th e  sec re tly  sev en  to  su b m it in  th e ir  
p ro p o se d  co n stitu tio n a l a m e n d m e n t th e  fo llo w in g  ad d e n d u m  to  “A rtic le  I In h e ren t 
R ig h ts”  ‘ . . . th a t  all p e rso n s  a re  eq u a l an d  en title d  to  eq u a l rig h ts , o p p o rtu n itie s , and  
p ro tec tio n  u n d e r th e  law  [a d d en d u m : e x c ep t as th e  L eg is la tu re  m ay  w ish  to  d en y  th ese  
rig h ts  an d  se lec tiv e ly  im p o se  p rio r ity  c lasses  o f  U S E R S  o f  A la sk a ’s fish , w ild life , and  
w a te rs  p u b lic  tru s t re so u rce s .]

I a lso  ch a lle rtg e  o u r  e s te e m e d  co n g ress io n a l d e leg a tio n , w h o  p lead s  an  a b ility  to 
o n ly  se lec tiv e ly  am en d  A N IL C A , to  su b m it su ch  a  c o m p an io n  p h ra se  fo r  the  U S 
C o n stitu tio n  A rtic le  X IV  ‘N o  S ta te  shall m ak e  o r e n fo rc e  an y  law  w h ich  shall ab rid g e  
the p riv ileg es  o r  im m u n itie s  o f  c itiz en s  o f  th e  U n ited  S ta tes: n o r shall a n y  S ta te  d ep riv e  
any_person o f  life , lib e rty , o r  (p ro p e r ty ) . . .  [(ad d en d u m ) ex c ep t as w h en  C o n g ress  m ay  
w ish  to  d en y  su ch  p ro te c tio n  a n d  se lec tiv e ly  im p o se  p r io r i ty  c lasses  o f  U S E R S  o f  
A la s k a ’s fish , w ild life , a n d  w a te rs  p u b lic  tru s t p ro p e rtie s .]
(F o o tn o te )  T h is  d en ia l o f  eq u a l p ro te c tio n  u n d e r  th e  la w  ex p lic itly  in c lu d es  A ll re s id e n ts  
o f  sp e c if ic a lly  n am ed  c itie s  o f  A n c h o ra g e , F a irb an k s , K e tch ik an , an d  Ju n ea u  an d  th e re b y  
the  so v e re ig n  S ta te  o f  A la sk a  is  sh o rn  o f  its  eq u a l fo o tin g  s ta tu s  w ith  th e  o th e r  s ta tes  o f  
the U n io n .

C o u rt rev e rsa ls  o f  co n g re ss io n a l an d  fed era l a ttem p ts  to  d en y  eq u a l fo o tin g  s ta tu s  
is w ell d o cu m en ted : W y o m in g  v . R ace  H o rse  c ite  163 U S 514  (E n c lo su re  I) p re sen ts  a 
n u m b er o f  su ch  a ttem p ts  to  d en y , b y  federa l ac ts , th e  eq u a l fo o tin g  c lau se  to  so v e re ig n  
s ta tes ; an d  p e r tin a te  in fo n n a tio n  is q u o ted  in  b r ie f  as  fo llo w s: “T h e  p o w e r o f  a s ta te  to  
co n tro l an d  re g u la te  the  ta k in g  o f  g am e  can  n o t be q u es tio n ed ."
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“T h is  a rg u m e n t in d ica te s  a t o n ce  th e  co n flic t b e tw een  th e  r ig h t to  h u n t in  the 
u n o c c u p ie d  land , w ith  in  h u n tin g  d is tric ts  an d  th e  asse rtio n  o f  p o w e r to  ex e rc ise  o f  the 
p r iv ileg e  in  q u es tio n  in  th e  s ta te  o f  W y o m in g  is in  d efian ce  o f  its  law s”

T h e  ac t w h ich  ad m itte d  W y o m in g  in to  th e  U n io n , as w e  h av e  sa id  ex p ressly  
d ec la red  th a t s ta te  sh o u ld  h a v e  all th e  p o w e rs  o f  th e  o th e r s ta tes  o f  th e  U n io n .”

“ It w a s  h e ld  th a t th e  sh o re s  o f  n av ig ab le  w a te rs  an d  the  so il u n d er th em  w ere  not 
g ra n te d  b y  th e  C o n s titu tio n  o f  th e  U n ite d  S ta tes , an d  h en c e  the ju r isd ic tio n  ex e rc ised  
th e re  o v e r  b y  th e  F ed e ra l g o v e rn m e n t, b e fo re  the  fo rm a tio n  o f  the  n ew  sta te , w as h e ld  
te m p o ra rily  an d  in  tru s t fo r  th e  n e w  s ta te  to  b e  th e re  a f te r  crea ted , an d  th a t su ch  state  
w h e n  c rea ted , b y  v irtu e  o f  its  b e in g , p o ssessed  th e  sam e rig h ts  an d , ju r isd ic tio n  as h ad  the 
o rig in a l s ta te s ."  “T h e  co u rts  d e c la re d  th a t to  re fu se  to  co n ced e  to  A lab am a so v e re ig n ty  
an d  ju r is d ic t io n  o v e r  a ll te rr ito ry  w ith in  its  lim its  w o u ld  b e  to  d en y  th a t A lab am a  has 
b een  a d m itte d  in to  th e  U n io n  o n  an  eq u a l fo o tin g  w ith  th e  o rig in a l s ta te s .”

“  In  co n s id e rin g  th is a c t o f  C o n g re s s . ..  it  is u n n ecessa ry  to  in s titu te  any  
e x a m in a tio n  o r c r itic ism  as to  its  leg itim a te  m ean in g  o r  o p e ra tio n  o r b in d in g  au th o rity , 
fu r th e r th an  to  a f firm  th a t it c o u ld  h av e  n o  e ffec t to  re s tr ic t the  n ew  sta te  as an  
in d e p e n d e n t so v e re ig n  g o v e rn m e n t n o r in h ib it o r  d im in ish  its p e rfec t eq u a lity  w ith  the  
o th e r  m e m b ers  o f  th e  co n fe d e ra c y  w ith  w h ich  it w as to  be  a sso c ia ted .”

“ W h a te v e r  the  lim ita tio n  u p o n  h e r  p o w e rs  as a  g o v ern m e n t w h ilst a  te rr ito ry  
co n d itio n , w h e th e r  f ro m ... .le g is la t io n  o f  C o n g ress , it ceased  to  h av e  any  o p e ra tiv e  fo rce 
e x c ep t as v o lu n ta r ily  a d o p ted  b y  h er, a f te r  sh e  b ecam e  a  sta te  o f  th e  U n io n .” “ O n h e r 
ad m iss io n  sh e  a t o n ce  b ecam e  e n title d  to  an d  p o ssessed  o f  all the  rig h ts  o f  d o m in io n  and  
so v e re ig n ty  w h ich  b e lo n g  to  th e  o rig in a l s ta te s .”  “ S h e  w as ad m itted , and  c o u ld  be 
ad m itte d , o n ly  o n  th e  sam e fo o tin g  w ith  th e m .. .  E q u a lity  o f  the co n stitu tio n a l rig h t and  
p o w e r is th e  co n d itio n  o f  a ll th e  s ta te s  o f  th e  U n io n  o ld  an d  n ew .”

“ A n d  it w as  h e ld  th a t a  c lau se  in  th e  ac t o f  a d m ittin g  C a lifo rn ia  in to  the  U nion  
w h ich  p ro v id e d  th a t th e  n av ig a b le  w a te rs  w ith in  th e  sta te  shall be  free to  c itizen s  o f  the 
U n ited  S ta te s , in  n o  w ay  im p a ire d  th e  p o w e r w h ich  th e  s ta te  co u ld  ex e rc ise  o v e r  the 
su b jec t i f  th e  c lau se  in  q u es tio n  h a d  n o  e x is ten c e .” “T h e  ac t ad m ittin g  C alifo rn ia  
d e c la re d  th a t sh e  is a d m itte d  in to  th e  U n io n  o n  an  equal fo o tin g  w ith  the  o rig in a l s ta tes  in 
all re sp e c ts  w h a te v e r .” “S h e  w a s  n o t, th e re fo re  sh o rn  b y  th e  c lau se  as to  n av ig ab le  w ate r, 
w ith in  h e r  lim its , o f  an y  o f  th e  p o w e rs  w h ich  th e  o rig in a l s ta tes  p o ssessed  o v e r such  
w a te rs  w ith in  th e ir  lim its .”

H o w  do  th ese  ab o v e  q u o te d  d ec is io n s  re la te  to  th e  m an d a te  o f  federal 
m an a g e m e n t im p o sed  b y  C o n g re ss  in  th e ir  en a c tm en t o f  T itle  V IV  o f  A N IL C A ? T h e  
F ed e ra l G o v e rn m e n t h as  a rg u ed  o n  sev e ra l issu es th e ir  su p rem acy  rig h t to  im p o se  th is 
ru ra l re s id e n c y  d isc rim in a tio n  o n  U S E R S  on  p u b lic  lan d  w ith in  the  lim its  o f  so v ere ig n  
S ta te  o f  A la sk a . T h is  by  fac t an d  in ten t im p in g es  u p o n  the  S ta tes so v ere ig n  se rv itu d e  
re sp o n s ib ility  to  m an ag e  A la s k a ’s fish , w ild life , an d  w a te r p u b lic  tru st re so u rce  and  there  
w ith  d e n ie s  h e r  p eo p le  an d  S ta te  th e  eq u a l fo o tin g  o f  th e  o th e r states.

T h e  fed era l g o v e rn m e n t r ig h tly  c la im  th a t th o se  d ed ica ted  lands such  as N atio n al 
P ark s , re se rv e s , fo rests , e tc .. a re  se t a s id e  fo r  sp ec ia l p u rp o se s  th a t req u ires  co m p a tib le  
m a n a g e m e n t o f  th e  fish , w ild life , an d  w ate rs . T h is  a rg u m en t is a s len d e r reed  w hen 
v iew ed  in  th e  c o n tex t o f  the  A la sk a  C o n s titu tio n  re co g n itio n  o f  such  p re fe ren ces  o f  
b e n e fic ia l U S E S . B ut the  m a n d a te  o f  A N IL C A  is in  fact a federal o v ers ig h t au th o rity
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d e m a n d in g  th e  im p o s itio n  o f  a  ce rta in  c lass  o f  (in tra s ta te  ru ra l re s id en ts) p rio rity  U S E R S  
o f  th e se  c o m m o n  p ro p e rty  fish , w ild life , an d  w a te rs  p u b lic  tru st reso u rce . T h is  
im p o s itio n  o f  su ch  a  fac tio n a l an d  in ten tio n a l d en ia l o f  th e  p ro tec tio n  o f  the p riv ileg es  
an d  im m u n itie s  an d  the eq u a l p ro tec tio n  o f  life , lib e rty  an d  p ro p e rty  has no p re s id e n t in 
the  p o lic e  p o w e rs  o f  th e  S ta te  so v ere ig n ty . A ll su ch  a ttem p ts  have  been  s tru ck  d o w n  by 
co u rts  as v io la tio n  o f  A rtic le s  IV , V , X , an d  XTV o f  the  U S C onstitu tion .

T h e  fed e ra l a u th o ritie s  u sed  a tw o  p ro n g  a ttack , o n  A la sk a ’s righ t to  m an ag e  the 
fish , w ild life , a n d  w a te rs  w ith in  its lim its , b y  c o n te n d in g  th a t it can  c la im  federal 
a u th o rity  b y  re se rv e d  w a te r  r ig h ts  an d  o v e r  n av ig a b le  w a te rs  o f  th e  federal p u b lic  lands 
re se rv e d  w ith in  th e  lim its  o f  A lask a .

1. T h e  re se rv ed  w a te r  rig h ts  o f  th ese  N a tio n a l P arks, reserves, fo rest, e tc .. a re  o f  
a  c o m m e n d a b le  a n d  v iab le  co n c e rn  to  p ro te c t th e ir  pu rpose , b u t to  use  th is  as 
a c la im  o f  fed era l su p re m a cy  o v e r  th e  s ta te s  se rv itu d e  re sp o n sib ility  to 
m a n a g e  th ese  fish , w ild life , an d  w a te rs  b ec o m e s  a sham  w hen  v iew ed  in the 
p ro p e r  p ro sp e c tiv e  an d  re co g n ized  p u rp o se :

“ W a te r R eso u rc e  M an a g em en t” “A  C ase  B o o k  in  L aw  an d  P ub lic  P o licy ” 
(q u o te ) , “ T h e  U n ited  S ta tes  fo llo w s s ta te  w a te r  law  in ap p ro p ria tin g  w a te r rig h ts , bu t 
w h en  it is u n a b le  to  co m p ly  w ith  th e  p ro v is io n s  o f  th e  law  and  still ca rry  ou t federa l 
p u rp o se s , s ta te  law  m ay  be  p re em p ted . T h e  p o lic y  d eb a te  is o v e r h o w  v ig o ro u sly  the 
E x e c u tiv e  w ill a c t in  a sse rtin g  p re em p tio n .”

[" C o n s id e r  sev e ra l p o ss ib le  fed era l n ee d s  fo r  w a te r. In  w h ich  cases do  re se rv ed  
r ig h ts  e x is t?  In  w h ic h  m u st th e  g o v ern m e n t p ro c e e d  to  acq u ire  w a te r righ ts  en tire ly  
ac c o rd in g  to  s ta te  law ?  In  w h ich  m ay  a sp e c ts  o f  s ta te  law  be av o id ed  in o rd e r to  acq u ire  
w a te r  r ig h ts .?

1. T h e  D e p a rtm e n t o f  D e fen se  n eed s  w a te r  to  se rv e  b arrack s b u ilt on  a m ilita ry  
re se rv a tio n .

2. T h e  F o re s t S e rv ice  seek s in  s tream  flo w  rig h ts  fo r fish and  w ild life  p u rp o se  in 
a  n a tio n a l fo rest, b u t s ta te  law  d o es  n o t re co g n ize  in stream  flow s as a 
b e n e fic ia l use.

3. T h e  P a rk  S e rv ice  seek s  to  c o n v e rt s ta te -p e rm itte d  ag ricu ltu ra l rig h ts  it 
p u rc h a se d  fro m  a  fa rm er to  in  s tre a m  flo w  rig h ts  fo r a national park , b u t the 
s ta te  law  a llo w s in  s tream  flo w  r ig h ts  to  b e  h e ld  o n ly  by  a s ta te  agency .

4. T h e  B u reau  o f  L an d  M an a g em en t (B .L .M .)  seeks w a te r rig h ts  to  m ain ta in  a 
f ish e ry  in, a s tream  o n  u n re se rv ed  lan d s  in  a s ta te  that d o es no t re co g n ize  in 
s trea m  flo w s as a  b en e fic ia l u se .] (E n c lo su re  II W ate r R esource  M an ag em en t)

T h e  A la sk a  C o n s titu tio n  T itle  V III S ec tio n  13 “ . . .a n  ap p ro p ria tio n  o f  w a te r shall 
b e  lim ited  to  s ta te d  p u rp o se s  an d  su b jec t to  p re fe re n c e s  am o n g  ben e fic ia l uses, 
c o n c u rre n t o r  o th e rw ise  as p re sc rib e d  b y  law , a n d  to  th e  general reserv a tio n  o f f i s h  and 
w ild life .”

S o  th e re  is n o  co n cep tu a l co n flic t w ith  th e  re sp o n sib le  federal need  for re se rv ed  
w a te r  r ig h ts  on  th e se  p u b lic  lan d s, and  th e  n eed  o f  in  s trea m  flow s fo r the genera l 
re se rv a tio n  o f  fish  an d  w ild life  as is m an d a ted . T h is  is the  sam e co n stitu tio n  that w as 
re q u ire d  by  th e  A la sk a  S ta teh o o d  C o m p ac t to  p ro v e  th e  s ta te  - “ has m ade an ad eq u a te
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p ro v is io n s  fo r th e  a d m in is tra tio n , m an ag em en t, a n d  co n se rv a tio n  o f  sa id  re so u rces  in the 
b ro a d  n a tio n a l in te re st.”  T o  m ak e  re se rv ed  w a te r r ig h ts  th e  sc a p eg o a t o f  federa l c la im  o f  
m an ag e m en t, n o t o f  p re fe re n c e  U S E S , b u t o f  p r io r ity  U S E R S  o f  A la s k a ’s fish  and  
w ild life , an d  w a te rs  p u b lic  tru s t re so u rces; is ju s t  a n o th e r  n ak ed  a tta c k  on  A la sk a ’s righ t 
o f  eq u a l fo o tin g  a n d  its p e o p le ’s life , lib e rty  an d  p ro p e r ty  rig h ts  o f  e q u a lity  u n d e r the 
law .

T h is  sam e  fed era l a tta c k  is  a lso  a im ed  a t th o se  n a v ig ab le  w a te rs  th a t  a re  on  o r 
f lo w  th ro u g h  su ch  fed era l lan d s  th a t lie  w ith in  A la sk a  lim its . I t sh o w s  a  rep ea ted  lack  o f  
fed era l re sp e c t fo r  th e  eq u a l fo o tin g  rig h t o f  the  S ta te  arid, th e re fo re , th e  s ta te ’s c itizens.

T h e  A la sk a  S ta teh o o d  C o m p ac t ex p lic itly  p ro v id es ; “T h e  S u b m e rg e d  L an d s A ct 
o f  1 9 5 3 ...  sh a ll b e  a p p lica b le  to  th e  S ta te  o f  A lask a  a n d  the  sa id  S ta te  sha ll h av e  the  sam e 
r ig h ts  as d o  ex is tin g  s ta tes  th e re u n d e r.”  [“ S u b m e rg ed  L an d s  A c t”  T it le  II “ S ec tio n  3 
R ig h t o f  th e  S ta te s” :

“ (a ) It is h e reb y  d e te rm in e d  an d  d ec la red  to  b e  in  th e  p u b lic  in te re st th a t (1 ) title  
to  an d  o w n e rsh ip  o f  lan d s b en e a th  th e  n av ig ab le  w a te rs  w ith in  th e  b o u n d a rie s  o f  the 
re sp ec tiv e  S ta tes, an d  th e  n a tu ra l re so u rces  w ith in  su ch  lan d  a n d  w a te rs . A n d  (2 ) the  righ t 
an d  p o w e r  to  m anage , ad m in is te r , lease , dev e lo p , a n d  u se  th e  sa id  lan d s  an d  natu ra l 
re so u rce s  a ll in  a c co rd a n ce  w ith  th e  ap p licab le  s ta te  law  be, an d  th e y  a re  h e reb y  su b jec t 
to  th e  p ro v is io n s  h e reo f, re co g n ized  co n firm ed , e s tab lish ed  an d  re s te d  in and  ass ig n ed  to 
th e  re sp e c tiv e  S ta te s .”

(b )(1 )  T h e  U n ite d  S ta te s  h e reb y  re leases  an d  re lin q u ish e s  u n to  sa id  S ta te s .. .a ll  
r ig h ts , title  an d  in te re st o f  th e  U n ited  S ta tes, i f  an y  it h as  in  a n d  to  sa id  land , 
im p ro v e m e n t an d  n a tu ra l re so u rces . (2 ) T h e  U n ited  S ta te s  h e reb y  re le a se s  and  
re lin q u ish e s  all c la im s  o f  th e  U n ited  S ta te s .”

“T itle  I D e fin itio n s”

(e ) T h e  te rm s  ‘n a tu ra l re so u rc e s ’ in c lu d es  w ith o u t lim itin g  th e  g en e ra lity  th ereo f, 
o il, gas, an d  all o th e r  m in era ls , an d  fish , sh rim p , o y s te rs , c lam s , crabs, 
lo b ste rs , sp o n g es , k e lp , an d  o th e r m arin e  an im a ls  an d  p la n t life .] (E n c lo su re  
III, T h e  S u b m e rg e d  L an d s A c t.)

It can  be b rie f ly  e x p la in e d  th a t th e  federa l g o v e rn m e n t h as  a se rv itu d e  
re sp o n s ib ility  to  m an ag e  n av ig a b le  w a te rs  fo r tra n sp o rta tio n  an d  co m m erce . T h e  S ta te  
g o v e rn m e n ts  h av e  a  se rv itu d e  re sp o n sib ility  to  m an ag e  th e  n a tu ra l re so u rce s  w ith in  the 
su b m e rg e d  lands an d  all fish , m a rin e  an im als  an d  p la n t life  w ith in  th ese  n av ig ab le  
w a te rs .

N o w  th ro u g h  T itle  V III  o f  A N IL C A , C o n g re ss  h as  sh o rn  A la sk a  o f  its equal 
fo o tin g  r ig h ts  an d  th e  S ta te ’s c itiz en s  a re  d en ied  th e ir  co n s titu tio n a l r ig h t o f  eq u a lity  
u n d e r th e  law s.

S o m e  a rg u e  tha t th e  A la sk a  S ta teh o o d  C o m p a c t’s p ro v is io n s  p ro m is in g  the S ta te  
m a n a g e m e n t a u th o rity  o f  its  fish  an d  w ild life  w as an  ac t o f  C o n g ress  an d  it can  a lso  be 
tak en  th e re o f.

I w ill, in  re p ly , a rg u e  th a t T itle  V III o f  A N IL C A , d id  no t, in  fac t an d  effec ts , 
m an d a te  th e  m an ag e m en t o f  b en e fic ia l U S E S  b u t in s tead  it m an d a te s  th e  p r io rity  o f  a 
re s tr ic ted  c la ss  o f  U S E R S  to  p a rtic ip a te  in  the  h a rv e s t o f  th ese  co m m o n  p ro p e rty  fish, 
w ild life  a n d  w a te rs  p u b lic  tru s t resou rce .
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I f  th e  p e o p le  a re  so  lack ad a is ica l as  to  accep t su ch  p o litic a lly  m o tiv a ted , 
im p e ria lis tic  ac tio n , th e re  s till rem a in s  th e  fac t th a t the  S ta teh o o d  C o m p ac t a lso  p ro v id ed  
th a t: “T h e  S u b m e rg e d  L an d s  A c t -  shall b e  ap p licab le  to  the  S ta te  o f  A lask a  and  the  sa id  
S ta te  shall h a v e  th e  sam e  rig h ts  as d o  ex is tin g  S ta tes th e re u n d e r.” I f  the  sam e  
im p e ria lis tic  im p lica tio n s  ex is t - tha t w h a t C o n g ress  g ives, th ey  can  a lso  tak e  aw ay  
th en  u n d e r  th e  C o n s titu tio n s  p ro v is io n  o f  S ta te  so v e re ig n ty  equal fo o tin g  r ig h ts , it m ust 
fo llo w  th a t a ll o th e r  S ta tes  w o u ld  also  lo se  th e ir  re so u rce  m an ag e m en t au th o rity  as 
p ro v id e d  b y  sa id  S u b m e rg e d  L an d s  A ct. .

T h e  su p re m a c y  o f  th e  fed era l g o v e rn m en t a lso  ca n n o t su b ju g a te  th e  p o lic e  
p o w e rs  o f  a  so v e re ig n  S ta te  a s  d e leg a ted  b y  U S  C o n stitu tio n  A rtic le  X; b y  an  ac t o f  
C o n g re ss  su c h  as T it le  V III  A N IL C A .

I f in d  th a t: G o v e rn o r K n o w les  in  d e liv e rin g  o n  p as t p o litica l p ro m ise s  to  h is  
su p p o rte rs , S p e a k e r  G ail P h illip s  b y  lay in g  fo u n d a tio n s  o f  fiitu re  p o litica l a sp ira tio n s , 
an d  fo rm e r G o v e rn o r  Jay  H a m m o n d ’s a rro g an t s ta tem en t to  sh am e  A lask an s  in to  g iv in g  
up  th e ir  p rin c ip le s  o f  fa irn e ss  fo r  h is idea o f  accep tab le  d isc rim in a tio n  are  p erso n al 
p o s itio n s ; th a t fu r th e r  c lo u d s  th e  ta sk  fo rc e ’s am en d m en t p ro d u c t, h a tch e d  in sec re t o f  
p u rp o se  a n d  sh o w s  an  irre sp o n s ib le  d isreg a rd  fo r th e  A lask a  C o n s titu tio n ’s p ro v is io n  
“th a t a ll p e rso n s  h av e  co rre sp o n d in g  o b lig a tio n s  to  th e  p eo p le  an d  to  the  S ta te .”

I w o u ld  s till h o p e  th a t in s tead  o f  th e  accep tan ce  o f  ‘p o litic a lly  c o r re c t’ (?) 
p o s itio n s , th e  in cen tiv e  w o u ld  in stead  be to  p ro tec t th e  eq u a l rig h ts  u n d e r th e  law  fo r all 
p eo p le . In s tea d  o f  a c ce p tin g  ex cu ses  th a t o u r C o n g ressio n a l d e leg a tio n  a re  in ep t at 
c h a n g in g  th e  p re ju d ic e s  an d  in eq u itie s  o f  T itle  V III A N IL C A , w e sh o u ld  lo o k  to  the  
f in d in g s  o f  th e  A la sk a  S u p re m e  C o u rt as th e  m o st im p o rtan t g u id e  to  the  S ta te ’s legal 
p o s itio n .

S o m e  o f  th e  fin d in g s  a re  as fo llow s:
(1 ) “ S ta te  c o n tro l m e re ly  fo r  th e  sake o f  co n tro l is a  q u es tio n ab le  g o a l w hen  the 

te rm s in frin g e  u p o n  the  open  access  v a lu es  o f  A rtic le  V II I .” (E n c lo su re  IV , 
M cD o w ell v. S ta te  o f  A lask a  1989)

(2 ) “ W e n o te  th a t sev e ra l o th e r ju r isd ic tio n s  have  s tru ck  d o w n  in trasta te  
re s id e n tia l p re fe re n c e s  in  fish  an d  g am e s ta tu te s .”  “ T h ese  au th o ritie s  su p p o rt 
o u r  v ie w  th a t th e  eq u a l access c lau se s  o f  A rtic le  V III, w h ich  a re  sp ec ia l types 
o f  eq u a l p ro te c tio n  g u aran tee , b a r  the  re s id en tia l d isc rim in a tio n  im p o sed  in 
th is  c a se ."  (M c D o w e ll v. S ta te  o f  A lask a , 1989)

(3 )  “T h e  co m m o n  r ig h t, w h ich  o n e  in d iv id u a l o f  the w h o le  c o m m u n ity  is en titled  
to  e n jo y  as m u ch  as an o th er, can n o t b e  m ad e  by  law , th e  ex c lu s iv e  p riv ileg e  
o f  th e  p e o p le  o f  a c e rta in  c lass o r  sec tio n  u p o n  te rm s th a t do  n o t ap p ly  to  the 
w h o le  p e o p le  a lik e .”  “T h is  r ig h t w h ich  one  in d iv id u a l h as  in c o m m o n  w ith  
e v e ry  o th e r  in d iv id u a l in  the co m m u n ity  to  take an d  u se  fish  an d  g am e, fe rae 
n a tu ra e , is  o n e  th a t h as  ex is ted  from  the  re m o te st tim es, an d  a lth o u g h  at one  
t im e  in  E n g lan d  a f te r  the  N o rm a n  C o n q u est th e  rig h t to  tak e  fish  an d  g am e 
w a s  c la im e d  a  ro y a l p re ro g a tiv e  to  th e  ex c lu sio n  o f  the  p eo p le , it w as re sto red  
to  th em  b y  th e  B a ro n s  at R u n n y m ed e  in  1215 and  w as d ec la red  in  the g rea t 
(M a g n a ) C h a rte r  w h ich  th ey  w re s ted  from  K ing  Jo h n .” " (M cD o w e ll q u o ted  
from  L ew is  v. S ta te  110 A riz o n a  20 ■)"
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“T h ese  rig h ts  w e re  co n f irm e d  a n d  e s tab lish ed  e v e r  a f te r  in  E n g lan d  b y  ac ts  o f  
P a rliam en t, an d  th e y  h av e  co m e  d o w n  to  u s from  the  law s o f  E n g lan d  and  
m ay  be  re g a rd e d  as a  co m m o n  h e r ita g e  o f  th e  E n g lish  sp ea k in g  p e o p le .” 
“ (M cD o w ell, a lso  see  P a rk e r v. P eo p le  - 111 111 581 ; G re e r  v. C o n n  161 US 
519 ; M artin  v. W a d d e ll 41 U S )”

(4 ) “ W h ere  th e  n ec ess ity  fo r  th e  p re se rv a tio n  o f  w ild  g am e  an d  fish  ex is ts  in 
ce rta in  te rr ito r ie s  o f  th e  S ta te , th a t te rr ito ry  m ay  b e  seg reg a ted  fo r th e  p u rp o se  
o f  re g u la tin g  th e  r ig h t to  tak in g  g am e  an d  fish  th e re in ; b u t the  p r iv ile g e  o f  
tak in g  an d  u s in g  sam e  m u st b e  e x ten d e d  to  th e  p eo p le  o f  th e  S ta te  o u ts id e  o f  
the  te rr ito ry  u p o n  th e  sam e  te rm s th a t a re  g iv en  to  th o se  w h o  a re  re s id e n ts  o f  
the te rr ito ry  e m b ra c e d  in  th e  le g is la tio n .” “ (M cD o w ell a lso  see  H ay es v. 
T e rrito ry  2 W ash  T  2 8 6 ; S ta te  v. H ig g in s  5 1 S C 5 1 ; and  H a rp e r v. G a llo w a y  58 
F la  2 5 3 )"

(5 ) A lask a  S u p rem e  C o u rt Ju d g e  M o o re  “T h is  is an  eq u a l p ro tec tio n  ca se , an d  an 
easy  one  a t th a t.”  “ A rtic le  I S ec tio n  1 o f  th e  A lask a  C o n stitu tio n  p ro v id e s  
th a t ‘all p e r s o n s . . .a r e  e n title d  to  eq u a l r ig h ts , o p p o rtu n itie s  an d  p ro tec tio n  
u n d e r th e  l a w . . .”  “T h e  A lask a  C o n s titu tio n  h as  a  s im ila r  c lau se  sp ec if ic a lly  
co n c e rn in g  n a tu ra l re so u rc e s .”  A rtic le  V III sec tio n  17 th e  U n ifo rm  
A p p lica tio n  C lau se , ‘ p ro v id e s  tha t law s an d  re g u la tio n s  g o v e rn in g  th e  use 
and  d isp o sa l o f  n a tu ra l re so u rce s  shall a p p ly  e q u a lly  to  all p e rso n s  s im ila r ly  
s itu a ted  w ith  re fe re n c e  to  th e  su b je c t m a tte r  an d  p u rp o se  to  be  se rv ed  b y  the 
law  o r re g u la tio n ’.”  (M c D o w ell)

(6) “ In  O w sich e k  v. S ta te  (A la sk a  1988) w e  o b se rv e d  th a t A rtic le  V III p ro v is io n s  
w ere  d es ig n ed  to  e n su re  to  th e  p u b lic  th e  b ro a d es t p o ss ib le  access  to  w ild life .” 
W e n o ted  th a t “th e  c o m m o n  u se  c lau se  im p o ses  u p o n  th e  S ta te  a tru st d u ty  to  
m an ag e  the  fish , w ild life  an d  w a te r  re so u rce s  o f  th e  S ta te  fo r  th e  b e n e fit o f  
A ll th e  P eo p le .”  “ (e m p h a s is  a d d e d )”  “A  m in im u m  re q u irem en t o f  th is  du ty
is a  p ro h ib itio n  ag a in s t a n y ...s p e c ia l  p r iv ile g e s” (M c D o w ell) .

(7 )  “ In  S ta te 'v . O s tro sk y  (A la sk a  1983), w e  o b se rv ed  th a t the  co m m o n  u se  an d  no 
ex c lu s iv e  r ig h t o f  fish e ry  c lau se s  re f le c t ‘a n ti-e x c lu s io n is t v a lu e s ’.” 
(M cD o w ell)

( 8) [T h e  fo llo w in g  c o m m e n ts  a re  e x c e rp ts  from  A n c h o rag e  D a ily  N ew s a r tic le  
re la ted  to  so v e re ig n  ed ic ts  o v e r re g u la to ry  to  m an ag e  A la s k a ’s co m m o n  
p ro p e rty  fish , w ild life  a n d  w a te rs  p u b lic  tru s t re so u rces: (E n c lo su re  V ) T h e  
U S S u p rem e  C o u r t . . .r e fu s e d  to  ad d ress  a  c o n f lic t b e tw een  a federa l ap p e a ls  
co u rt an d  A la s k a ’s S u p rem e  C o u rt o v e r  w h e th e r  the  sta te  o r  federal 
g o v e rn m e n t h a s  th e  h ig h e s t re g u la to ry  au th o rity  o v e r  h u n tin g  and  f ish in g  
a lo n g  A la sk a ’s w a te rw ay s . T h e  ju s tic e s , w ith o u t m ak in g  an y  co m m en ts , let 
s tan d  an  A la sk a  S u p re m e  C o u rt ru lin g  th a t sa id  th e  S ta te  - n o t th e  F ed era l 
G o v e rn m en t - h as  re g u la to ry  au th o rity  o v e r  su b s is ten ce  h u n tin g  and  fish in g . 
T h e  c a s e .. .d a te s  b a c k  to  an  in c id e n t . . .o n  N a k ed  Is lan d  in P rin ce  W illiam  
S o u n d . M ich ae l T o te m o f f  . . .w a s  c o n v ic te d  o f  il le g a lly  h u n tin g  d e e r  w ith  a 
sp o tlig h t o f f  th e  is lan d . H e  ch a lle n g ed  h is  co n v ic tio n , and  b ased  h is legal 
case  in p art on  w h a t h e  sa id  w as th e  s ta te ’s lack  o f  a u th o rity  to  re g u la te  h is 
co n d u c t in n av ig a b le  w a te rs . T h e  A la sk a  S u p rem e  C o u rt u p h e ld  T o te m o f f s
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co n v ic tio n , ru lin g  th a t  s ta te  g am e  law s ap p lied  to  h is co n d u c t. “ W e a re  no t 
o b lig a ted  to  fo llo w  ( th e  N in th  C ircu it C o u r t’s ru lin g ) s in ce  th is  co u rt is no t 
b o u n d  b y  d ec is io n s  o f  fed era l co u rts  o th e r th an  th e  U n ited  S ta te ’s S u p rem e 
C o u rt”  the  A la sk a  C o u rt sa id . “F o r  a n u m b er o f  re a s o n s .. .  th e  federal 
g o v e rn m en t h as  n o  au th o rity  to  re g u la te  h u n tin g  an d  f ish in g  in  A la sk a ’s 
n av ig ab le  w a te rs” , it a d d e d .]  (E n c lo su re  V , A n ch o rag e  D a ily  N ew s a rtic le )

(9 ) “ D esp ite  re p ea ted  leg a l ch a lle n g e s  to  an d  m u ltip le  re v is io n s  o f  su b sis ten ce  
law s, ‘su b s is ten ce  U S E S ’ h a v e  lo n g  b een  d efin e d  in  te rm s  o f  ‘cu s to m ary  and  
trad itio n a l U S E S ’. “A c c o rd in g ly  w e  co n sis ten tly  h av e  in te rp re ted  ‘cu s to m ary  
an d  tra d itio n a l’ to  re fe r  to  ‘U S E S ’ ra th e r  th an  ‘U S E R S ’.”  S ta te  v. M o rrv  
1992; M cD ow ell v . S ta te ; M ad iso n  (re fe ren ce  P ay to n  v S ta te  o f  A lask a  1997) 
(E n c lo su re  V I P ay to n  v . S ta te  o f  A lask a )

C u s to m s and  trad itio n s  a re  im p o rta n t h e rita g e s  o f  d iffe ren t p eo p les , bu t w hen  
th ey  in v o k e  p re ju d ice  th ey  a re  m e re ly  d e m a n d s  o f  sp ec ia l p riv ileg e s  fo r so m e  and  d estro y  
eq u a lity  a m o n g  A ll the  p eo p le .

A ll p a s t h is to ry  sh o w s th a t T itle  V III A N IL C A  federa l m an ag em en t o v ers ig h t 
au th o rity  c o n tin u es  no  m a tte r  w h a t th e  S ta te  m ay  do  to  co m p ly . It w as  th is  b lackm ail 
p u rp o se  th a t re su lted  w h en  S e n a to r  S te v en s  to ld  th e  A lask a  leg is la to rs  th a t i f  th ey  d id  not 
p ass  a  su b s is te n ce  p rio rity  s ta tu te , th en  C o n g re ss  w o u ld . H e then  w e n t b e fo re  C o n g ress  
an d  d e c la re d  th a t th is  w as  w h a t A la sk a  w a n te d . I t w as h is d ev io u s  p u rp o se  o f  su p p o rtin g  
T itle  VTII A N IL C A  w h ich  re su lte d  in  th e  led e ra l m an d a ted  o v e rs ig h t th a t u n ila te ra lly  
d en ies  A la sk a n s  its  eq u a l fo o tin g  r ig h t to  m an ag e  th e  S ta te  co m m o n  p ro p e rty  fish, 
w ild life  a n d  w a te rs  p u b lic  tru st re so u rces .

A s fu r th e r p ro o f  o f  the  fo o lish  e x p e c ta tio n s  fo r, a re tu rn  o f  tru e  S ta te  fish, 
w ild life , a n d  w a te r  re so u rce  m an a g e m e n t au th o rity , from  the p ro p o se d  d isc rim in a to ry  
a m e n d m e n t to  o u r “C o m m o n  U se” an d  N o  ex c lu s iv e  rig h t o r  sp ec ia l p riv ileg e  c lau se  o f  
A la s k a ’s C o n stitu tio n ; I p ro v id e  th e  fo llo w in g  re su lts  from  a m ee tin g  b e tw een  B ruce 
B o te lh o  (G o v e rn o r  K n o w les  ap p o in te d  A tto rn e y  G en era l) an d  o v er 20  A lask a  
L eg is la to rs .

(E n c lo su re  V III)

Speaker Phillips:
B ruce , tim e  an d  tim e ag a in , w e  h av e  b ee n  to ld  th a t i f  A lask a  co m es in to  co m p lian ce  w ith  
the  fed e ra l law , th a t w e w ill b e  g u a ra n te e d  th e  r ig h t to  m an ag e  o u r fish  an d  gam e 
re so u rc e s  ag a in , o r  a t least m an ag e  th em  w ith  th e  least am o u n t o f  federa l in te rfe ren ce . 
H o w e v er, y o u  w ill recall tha t w h e n  th e . . . th e  sam e  p ro m ises  w e re  m ad e  to  us w hen  w e 
re a ssu m e d  m an ag em en t o f  th e  w a lru s  u n d e r  th e  M arin e  M am m al P ro tec tio n  A ct. A nd  
on ce  w e  h a d  that, th en  th e  m an ag e m en t w a s  fo rc e d . ..w e  w ere  fo rced  re tu rn  w alru s 
m a n a g e m e n t to  the  federal g o v e rn m e n t d u e  to  co n tin u ed  h arassm en t b y  th e  federal 
g o v e rn m e n t. D o  w e h av e  any  k in d  o f  g u a ia n te e s  w h a tso ev er, tha t i f  w e  w ere  to take 
ac tio n , w h e th e r  it be  to  co m e in to  c o m p lia n c e  as has b een  sta ted , o r to  reach  so m e k ind  
o f  c o m p ro m ise , o r  to  co m e  up w ith  so m e  k in d  o f  so lu tio n , do w e h av e  any  g u a ran tee
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w h a tso e v e r th a t th e  fed era l g o v e rn m en t w ill p u ll o u t an d  take us o u t from  u n d er th is 
th rea t o f  th e ir  in te rfe r in g  w ith  o u r m an ag em en t?
B ru c e  B o te lh o :
M ad am  C h a irm a n , i t ’s a  d iff ic u lt  question  to  an sw er. I d o n ’t th in k  th e re  is an ab so lu te  
g u a ran tee  a n d  I th in k  th a t S en a to r T ay lo r is co rrec t w h e n  h e  has id en tified  one  asp ec t, I 
th in k , v e ry  im p o rtan t, so m e tim e s  o v erlo o k ed , w h ich  is th a t w h en  w e  ta lk  ab o u t a 
co n s titu tio n a l a m e n d m e n t a n d  su b sid ia ry  law s b r in g in g  th e  s ta te ’s law s co n sis ten t w ith  
A N IL C A , it d o es  m ean , o b v io u sly , th a t -  m ay b e  n o t so  o b v io u sly  -  th a t fish  an d  g am e 
m an ag e rs  w o u ld  b e  s ta te  m an ag e rs , se ttin g  g u id e lin es . B u t it d o es  n o t e lim in a te  federal 
g o v e rn m e n t o v e rs ig h t. A N IL C A , by  its te rm s, p ro v id e s  fo r an y  ag g riev ed  c itizen  or 
p e rso n  -  n o t lim ited  to  c itiz en  -  to  seek  reco u rse  u ltim a te ly  in  U .S . D is tric t C o u rt, and  to 
the  ex te n t th a t th e re  is n o  re so lu tio n , the  federa l d is tr ic t co u rt re ta in s  the rig h t to  fash ion  
re lie f. A n d  th a t w o u ld  o cc u r, d o es  o ccu r now , a n d  w o u ld  o ccu r a lso  w ith  a co n stitu tio n a l 
am en d m e n t. T h e  e ffe c t o f  a  co n stitu tio n a l a m en d m e n t fo u n d  to  be co n sis ten t w ith  
A N IL C A , s im p ly  m ean s , an d  i t ’s an  im p o rtan t s im p le , th a t it w o u ld  b e  s ta te  fish  and  
g am e  m an ag e rs  m a n a g in g  th e  fish  and  w ild life  re so u rce s  w ith in  th e  b o u n d arie s  o f  
A lask a , B u t it d o es  n o t m e a n  th e re ’s no fed era l o v ers ig h t.
Speaker Phillips:
So, ju s t  to  c la r i f y . . .c o u ld  I ju s t  v e rify  and  c la r ify  y o u r  resp o n se . W e co u ld  take any  kind 
o f  a c tio n  w e  w a r.’ed  in  th e  s ta te  o f  A laska. W e c o u ld  d o  an y th in g  w e w an t to try  to  com e 
in to  c o m p lia n c e .. . to  m ee t th e  federa l co m p lian ce  an d  th a t still d o es  no t g u a ran tee  us, that 
w e w o u ld  h a v e  th e  rig h ts  to  m an ag e  o u r fish  an d  g am e  re so u rces , reg a rd le ss  o f  w h a t w e 
do.
B ru c e  B o th e lo :
I f  I ’ve  n o t b ee n  c lea r, M ad am  C h airm an , w e  do  h av e  th e  rig h t to  m anage W e are 
su b jec t, h o w e v e r, to  fed era l co u rt o v ers ig h t b y  A N IL C A . W h a tev e r ch an g es w e m ake 
that b rin g  us in to  co m p lian ce , the ac tio n s o f  o u r s ta te  g o v ern m en t w o u ld  be su b jec t to a 
p e rso n  c h a lle n g in g  o u r . . .  th e  p ro p rie ty  o f  o u r m an ag e m en t u n d er the  g u id e lin es  o f  
A N IL C A . T h a t is, w h e th e r  w e  hav e  in fac t sa tis f ied  th e  ru ral su b sis ten ce  p rio rity  found  
in  T itle  8 .
Speaker Phillips:
W h at a re  w e  w a stin g  tim e  for, th en ?

R e p r e s e n ta t iv e  B u n d e :

W ell, I te n d  to  o v e rs im p lify  th ings, bu t to m e th a t say s tha t the  s ta te  can  m anage , as long 
as th ey  d o  it th e  w a y  the  fed era l g o v ern m en t te lls  th em  to . In o th e r w ords, the sta te  
m an ag e rs  d o  th e  ta lk in g , b u t th e  feds pu ll the s trin g s.
S e n a to r  T a y lo r :
A p u p p e t.

Senator Halford:
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So a  co n stitu tio n a l am en d m e n t, ab sen t ch an g es in  A N IL C A , is n o t a so lu tio n ?
B ru c e  B o te lh o :
I h av e  n o t sa id  th a t  th o u g h  I w o u ld  b e liev e  m y— w ell, le t m e  re s ta te  th a t is a co rrec t 
a ssu m p tio n  o f  m y  v iew . I th in k  th e re  a re  ch an g es to  A N IL C A  -  th e  so lu tio n  lies in a 
c o m b in a tio n  o f  a  c o n s titu tio n a l am en d m e n t an d  ce rta in  ch a n g es  to  A N IL C A .
S e n a to r  H a lf o rd :
C o u ld  th e  so lu tio n  lie  w ith  c h a n g es  to  A N IL C A  w ith o u t th e  co n stitu tio n a l am en d m en t?  
B ru c e  B o te lh o :
I b e liev e  th a t th e re  is n o  so lu tio n  th a t can  b e  fo u n d  th a t re s ts  so le ly  on  ch an g es to 
A N IL C A .
S e n a to r  H a lf o rd :
P o litic a lly  o r  su b s tan tiv e ly ?
B ru c e  B o te lh o :
P o litica lly .

I

S e n a to r  H a lf o rd :
Is n ’t it k in d  o f  an  in s id io u s  th in g  th o u g h ?  I m ean  it s ta rts  o u t w ith  su b sis ten ce  
m an ag e m en t and  th a t’s all th a t ’s p ro v id ed  fo r in the f°d e ra l law , b u t as y o u  m an ag e  for 
su b s is ten ce , th en  y o u  m an ag e  th e  o th e r co n flic t. So , i t ’s  n o t so m e th in g  I th in k  that 
h ap p en s  all a t o n ce  ev en  it y o u  -  y o u  k n o w  I th in k  it h ap p e n s  in s id io u s ly  an d  it g ro w s as 
it go es , b ecau se  th e  fed era l la w  d o e s n ’t p ro v id e  fo r m an ag e m en t o f  fish  and  g am e, it 
p ro v id e s  fo r m an ag e m en t o f  su b s is ten ce , b u t in  o rd e r to  m an ag e  th e  su b sis ten ce  harvest, 
y ou  h av e  to  cu t o f f  and  dea l w ith  o th e r h a rv es ts  in  co n flic t. S o  ev en tu a lly , you  get 
fu rth e r an d  fu r th e r in to  th e  m an ag e m en t o f  ev e ry  o th e r use, an d  m ay b e  even  so m e non 
use a rea s  - m ay b e  so m e  d ev e lo p m e n t a reas  as w ell.
B ru c e  B o te lh o :
B oth  th a t in  te rm s  o f  th e  ex p a n s io n  th ro u g h  the  spec ies, b u t a lso  ex o an sio n  
g eo g rap h ica lly , w h a te v e r  th e  o u tco m e  in K atie  Jo h n  in  te rm s o f  n av ig ab le  w ate rs , w e 
h av e  sep a ra te  re la ted  q u e s tio n  in  te rm s o f  m an ag e m en t o f  sp ec ie s  w h ich  p assed  betw een  
p u b lic  an d  n o n  p u b lic  lan d s and  th e  ab ility  to  reg u la te  o f f  p u b lic  lands to m ak e  su re that 
the  sp ec ie s  a re  av a ilab le  to  sa tis fy  su b s is ten ce  o n  p u b lic  lands.
S e n a to r  H a lf o rd :
T iia t’s m y  co m m en t. M y  q u e s tio n  goes back  to  K atie  Jo h n  an d  th e  p ro b a b le  o u tco m e. It 
seem s tha t the  -  y o u  k n o w  w e  h av e  lot o f  o th e r s ta tes  th a t a re  o n  o u r  side  on n av ig a tio n al 
se rv itu d e . W e h av e  lo ts o f  a rg u m e n ts  an d  lo ts o f  h is to ry  to  w in  th a t p o rtio n  o f  the  case, 
b u t w h a t ab o u t fed era l re se rv e  w a te r  righ ts . Is n ’t tha t the  p lace  w h e re  w e can  lose in 
part an d  be  v a ria b le  b ased  o n  a w h o le  b u n ch  o f  fu rth e r d e te rm in a tio n s  d o w n  the road? 
J o a n n e  G ra c e :
Y es, I th in k  - 1 th in k  i t ’s g o in g  to  be  h a rd e r fo r the co u rt to b ase  its  d ec is io n  on  that 
b ecau se  w h a t the  c o u rt w o u ld  e sse n tia lly  be  say in g  is i f  th e  U n ited  S ta te s  has any  
in te re st, n o  m a tte r h o w  sm all in  th e  w ate r, th a t th a t co n v e rts  th e  e n tire  w a te rw ay  into 
p u b lic  lands. I t ’s an  a b su rd  re su lt b ecau se  essen tia lly  w e ’ll c o n v e rt all lands and  w aters 
in A lask a  in to  p u b lic  lands. F o r  ex am p le , w e a re  ju s t  b e fo re  the  N in th  C ircu it that it 
w o u ld  -  w e a rg u ed  th is in th e  co n tex t o f  an  ab su rd  resu lt. A ll lands in A lask a  p aten ted
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a fte r the  y ea r 1890 a re  co n v e y ed  su b jec t to  (in d isc .)  an d  ea sem en ts  (in d isc .) . T h a t is an 
in te re st th a t the U n ited  S ta tes  h o ld s  in  all lands th e y ’ve p a ten ted  a f te r  1890 (in d isc .) . So 
w e a rg u ed  that ( in d isc .)  ten d  to  any  tin y  in te re st o f  th e  U n ited  S ta tes  to  c o n v e rt b ack  
a reas  o f  lan d  an d  w a te r  in to  p u b lic  lands. So  I th in k  th a t i t ’s g o in g  to  b e  p re tty  d ifficu lt 
fo r the  co u rt to  b a se  its d ec is io n  on federa l re se rv e  w a te r  rig h ts , b u t i f  th e  co u rt does, 
then  w e ’re  lo o k in g  a t a w a te rw ay  by  w a te rw ay  d e te rm in a tio n  o r m ay b e  a re se rv a tio n  
system  b y  re se rv a tio n  sy stem  o f  d e te rm in a tio n  o f  w h e th e r the  U n ited  S ta te s  h as  the 
w ate rw ay .
S e n a to r  H a lf o rd :
B ut d o n ’t y o u  th in k  th a t’s - 1 m ean  do y o u  th in k  th e y ’ll go  b ack  to  n av ig a tio n a l se rv itu d e  
o r y o u  th in k  th e re  is an y  ch an ce  tha t th ey  w ill?  I m ean  th a t o n e  seem s to  go  ev en  fu rth e r 
b ack  in to  th e . . .
J o a n n e  G ra c e :
T h e re ’s n ev e r b een  a  d ec is io n  th a t sa id  a n av ig a tio n a l se rv itu d e  is a  p ro p e rty  in te re st and 
I th in k  th e  S u p rem e  C o u rt h as  b een  -  in  p o w e r o f  the federal g o v e rn m e n t ( in d isc .) . So it 
w o u ld  be  -  it w o u ld  su rp rise  m e i f  the  N in th  C ircu it w o u ld  ru le  th a t w ay  ju s t  b ecau se  the 
co n cep t is so  odd . B u t ( in d isc .) , I gu ess  d o n ’t feel rea lly  c o m fo rta b le  p re d ic tin g  w hat 
th e y ’ll do .
B ru c e  B o te lh o :
T h a t m ig h t be so m e th in g  to  e lab o ra te  on v ery  b rie f ly  and  that is to  say  tha t in v irtu a lly  
ev e ry  case  p re sen ted  to  th e  N in th  C ircu it, th e  N in th  C ircu it has fav o red  the  su b s is ten ce  
use o v e r ad v e rse  in te re st, freq u en tly  th e  s ta te  o f  A laska .

T h is  m ee tin g  is re m in isce n t o f  th e  sam e lam e b ra in  so lu tio n s  and  
A d m in is tra tio n ’s p ro p a g a n d iz e d  a ttem p ts  to  sell th e  sam e illu s io n a ry  s ta te  m an ag em en t 
co n tro l, d iscu ssed  b e fo re  th e  sp ec ia l L eg is la tiv e  sess io n  in 1990.

D u rin g  b o th  p e rio d s , th e re  ap p ears , th e  G o v e rn o r’s w illin g n e ss  to  co n tin u e  to 
su p p o rt th e  im p in g e m e n t a g a in s t the r ig h ts  o f  A ll the  p eo p les; and  th e ir  rig h t o f  equal 
co n s id e ra tio n  in th e  h a rv es t o f  A la sk a ’s co m m o n  p ro p e rty  fish , w ild life  an d  w ild life  
p u b lic  tru s t re so u rces . T o  illu s tra te  th is  re len tle ss  su b ju g a tio n  o f  eq u a l fo o tin g  as g ran ted  
a ll o f  the  o th e r s ta tes ; an d  to  tie  to g e th e r th is  co n tin u o u s  a ttitu d e , I en te r  th e  d isse rta tio n  
tha t I w ro te  in re sp o n se  to  th e  1990 spec ia l L eg is la tiv e  sessio n  (E n c lo su re  V III). “ S ta te  
C o n tro l M an a g em en t o f  A la s k a ’s F ish  an d  W ild life , I llu s io n ary  o r F a c t? ”

It is o f  re la ted  im p o rtan ce  to  no te  th a t in  th e  ab o v e  re fe ren ced  d isse rta tio n ; (i.e. 
E n c lo su re  V III), I re fe re n ced  th e  e ffec t of, the  G u lk an a  R iv er 1987 U S D istric t C o u rt 
d ec is io n s, on  the S ta tes  o w n e rsh ip  o f  o u r n av ig ab le  w a te rs  and  th e rew ith  the  
m an ag em en t o f  A la s k a ’s Fisheries as p ro v id ed  b y  the  S u b m erg ed  L an d s A ct.

T h is  d ec is io n  (G u lk a n a  R iv e r E n c lo su re  IX ) e s tab lish ed  the  b ro ad es t 
in te rp re ta tio n  - su sce p tib ility  to  tran sp o rta tio n  - as  to  the  d e te rm in a tio n  o f  n av ig ab le  
w aters, b y  a  federa l co u rt. T h e re fo re , A lask a  g a in ed  title  to  m illio n s  o f  ac res  o f  
su b m erg e d  lands an d  th e  S ta te  m an ag em en t au th o rity  o f  the fish  in an  e s tim a ted  100 ,000  
to  180 ,000  m ile s  o f  n a v ig ab le  w a te r as p ro v id ed  b y  the  S u b m erg ed  L an d s A c t an d  the 
equal fo o tin g  p ro v is io n  A rtic le  IV  U S C o n stitu tio n .

S o m e  o f  th e  p e r tin e n t q u o tes  from  th e  G u lk an a  R iv er case  are:
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“ 1. N a v ig a b le  W a te rs  36  (1 ) T itle  to  b ed s o f  n av ig ab le  in lan d  w ater bod ies in 
A la sk a  p a sse d  from  the  U n ite d  S ta te s  to  A lask a  w h en  A la sk a  en te red  the U nion ; 
th e re fo re , b ed s  o f  n a v ig ab le  w a te rb o d ie s  in  A lask a  w e re  n o t av a ilab le  for se lec tio n  or 
ch a n g e a b le  to  e ith e r A la sk a  N a tiv e  C la im s S e ttle m e n t A c ts  o r  the  A lask a  S ta teh o o d  A ct 
e n title m e n ts .”

“T h is  case  ra ise s  d if f ic u lt  q u es tio n s  c o n c e rn in g  ap p lica tio n  o f  the w ell settled  
p r in c ip le s  th a t a  s ta te  is v e s te d  w ith  title  to  th e  b ed s  u n d e r ly in g  n av ig ab le  w a te rb o d ies  at 
th e  tim e  th e  s ta te  en te rs  th e  U n io n .”

“ H o w e v e r  u n d e r  th e  ‘eq u a l fo o tin g  d o c tr in e ’, see  P o lla rd ’s v  H agan  . . .a n d  its 
c o d if ic a tio n  in  th e  S u b m e rg e d  L a n d s  A c t o f  1953, title  to  the  b ed s o f  nav ig ab le  :n land  
w a te rb o d ie s  p asses  from  th e  U n tie d  S ta te s  w h en  th e  s ta te  en te rs  the  U n io n .”

“ B ecau se  title  to  th e  b e d s  o f  n av ig ab le  w a te rb o d ie s  p assed  au to m atica lly  to 
A la sk a  a t th e  tim e  o f  s ta teh o o d , th e y  a re  n e ith e r av a ila b le  fo r  se lec tio n  no r ch a rg eab le  to 
e ith e r  th e  A N C S A  o r the  S ta te h o o d  e n title m e n ts .” (S ee  g en e ra lly  43 U SC  1602 (e) 1610 
- 1611, 1631 an d  48  U S C  p re c . 21 S ec. 6 (a ) and  (b ).)

“A m e ric a n  co u rts  ad o p te d  the  E n g lish  c o m m o n  law  p rin c ip le  that n av ig ab le  
w a te rb o d ie s  a re  h e ld  by  th e  so v e re ig n  in tru st fo r  th e  p u b lic .”  “ In M artin  v 
W a d d e l l . . . th e  S u p rem e  C o u rt fo u n d  th a t th e  title  n av ig a b le  w a te rb o d ies  in the fo rm er 
co lo n ie s , fo rm e rly  h e ld  b y  th e  K in g  o f  E n g lan d  in tru s t fo r  th e  p u b lic  p u rsuan t to the 
c o m m o n  law  d o c trin e  o f  n a v ig a b le  w a te rb o d ies , w as b y  v irtu e  o f  the R evo lu tion  rested  in 
th e  S ta te s .”

“ O th e r  co n s id e ra tio n  u n iq u e  to  th e  A m eric an  sy s tem  o f  g o v ern m en t cam e in to  
p la y  w h en  a p p ly in g  the  d o c tr in e  o f  title  n av ig a b ility  to  w a te rb o d ie s  ly ing  o u tsid e  the 
o rig in a l 13 c o lo n ie s ."  “ U n d e r th e  equa l fo o tin g  d o c trin e , n ew  s ta tes  have the sam e 
r ig h ts , so v e re ig n ty  a ^ d  ju r is d ic t io n  as th e  o rig in a l s ta te s  p o ssess  w ith in  th e ir re sp ec tiv e  
b o rd e rs .”

“ U n d e r the  A m e ric a n iz e d  v e rs io n  o f  co m m o n  law  d o c trin e  o f  n av ig ab ility , by 
v irtu e  o f  th e  rig h ts  g a in ed  in  th e  R ev o lu tio n  an d  co n f irm e d  by  the  C o n stitu tio n , it is the 
s ta te , a s  o p p o sed  to  the  fed era l g o v e rn m e n t, w h ich  h o ld  title  in  p u b lic  trust o f  ‘pub lic  
w a te rb o d ie s ’ an d  it is th ro u g h  a p p lica tio n  o f  the  d e f in itio n  o f  n av ig ab ility  that the 
d e te rm in a tio n s  m ad e  o f  w h ich  w a te rb o d ie s  a re  p u b lic  an d  w h ich  are no t."

“T h e  p u rp o se  th en  o f  th e  eq u a l fo o tin g  d o c trin e  as ap p lied  to  q uestions o f  title  
n a v ig a b ility  is to  en su re  th a t a ll s ta te s  a re  re s ted  w ith  th e  sam e  rig h t o f  safeg u ard in g  
‘public* , th a t is ‘n av ig ab le  w a te rb o d ie s ’."  (e m p h a s is  ad d ed )

A s  can  be re a d ily  see n  th is  G u lk an a  R iv e r fed era l co u rt d ec is io n  is very  rep e titiv e  
in i t ’s re fe re n c e s  to  th e  eq u a l fo o tin g  rig h t o f  the S ta te  o f  A lask a ; w h ich  w o u ld  include 
th e  p u b lic  tru s t title  to  an d  m a n a g e m e n t a u th o rity  o f  th e  su b m erg e d  lands and  the 
fish e rie s  o f  a ll o f  the  n a v ig a b le  w a te rs  w ith in  A laska .

It h as  b een  m y  lo n g  tim e  o b se rv a tio n  th a t S ta te  o ffic ia ls  have  co n tin u ally  
d isp la y e d  an  ap a th y  o f  a p p re c ia tio n  o f  th e  v a lu e  o f  th is  G u lk an a  R iv er dec ision . T h ey  
ig n o re  th e  p u b lic  c it iz e n s ’ s tru g g le  w h o  w res tled  th e  title  to  m illio n s  o f  acres o f  
su b m erg e d  lan d s an d  th e re w ith  th e  m an ag em en t o f  all o f  th e  fish erie s  in the S ta tes 
n av ig a b le  w a te rs . A t th a t tim e  federa l o p p o sitio n , a lso  in c lu d ed  A la sk a ’s co n g ressio n al 
d e leg a tio n , an d  n o w  fo r p o litic a l p o s itio n in g , th ey  ag a in  d em an d  tha t a passive  pub lic
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ac cep t an  u n co n s titu tio n a l p ro p o sed  am en d m e n t to  vo te  aw ay  th e ir  C o n stitu tio n a l 
p ro te c tio n  o f  “ life , lib erty , an d  p ro p e rty ” an d  th e  eq u a l p ro tec tio n  “u n d e r  th e  law ” .

In  th is  in s tan ce  such  an  am en d m e n t w o u ld  im p in g e  not o n ly  o n  the  S ta teh o o d  
C o m p ac t, A la sk a  C o n stitu tio n  A rtic le  I S e c tio n  7 In h e ren t R ig h ts , an d  A rtic le  V III 
N a tu ra l R eso u rc e s ; b u t also  th e  U S C o n s titu tio n  A rtic le  IV  p riv ileg e  an d  im m unities , 
A rtic le  X  S ta te s  p o lic e  p o w e rs  an d  A rtic le  X IV  life , lib e rty  an d  p ro p e rty  equal p ro tec tio n  

c lau ses .
I fm d  th a t the  A d m in is tra tio n s  irre sp o n s ib le  ac tio n  in  d ro p p in g , w ith  p re ju d ice , 

th e ir  o p p o s itio n  to  p arts  o f  th e  K a tie  Jo h n  case  ( th e  san c tio n  o f  fed era l m an ag em en t) 
sh o u ld  ra is e  th e  q u es tio n  o f  its (th e  G o v e rn o r)  p u rp o se  and  p o s itio n  on  the  q u estio n  o f  
n a v ig a b ility  S ta te  se rv itu d e  title ; i f  th ey  a re  w illin g  to  vaca te  th is  r ig h t o f  equal fo o tin g  o f  
S ta te  m a n a g e m e n t au th o rity , b y  su b ju g a tin g  it u n d e r the  p ro p o sed  C o n stitu tio n a l 
am en d m e n t.

W ith  su ch  a  v o lu n ta ry  su b ju g a tio n  th e  q u es tio n  o f  s ta te  title  o f  n av ig ab le  
se rv itu d e , m a n ag e m en t au th o rity  can  th en  b e  v iew e d  as an issue th a t is m oot.

In  a  tru e  d em o cracy  th e  d ec is io n  to  su b ju g a te  a  p e rso n s in h e re n t rig h ts  o f  eq u a lity  
u n d e r  th e  la w  m u st be  o f  an  in d iv id u a ls  o w n  v o litio n . T h en  rig h t to  life , lib e rty  and 
p ro p e r ty  c a n n o t b e  m ad e  the  p re v ie w  o f  th e  v o te  o f  a  m ajo rity . T h e re  a re  m an y  w ho 
w o u ld  d e n y  th e  r ig h t o f  all p eo p le  ju s t  to  o b ta in  p r iv ileg e s  fo r th e ir  ow n  p u rp o ses. T h is  
d e m a n d  fo r  p e rso n a l p riv ileg es  re su lts  in  th e  au to m a tic  im b a lan ce  on  th e  sca le  o f  ju s tic e .

T h e re fo re  I find  tha t su ch  a rea r en d e d  a ssau lt on  these  c o n s titu tio n a lly  p ro tec ted  
r ig h ts  o f  A ll c itizen s , a re  no t a p ro p e r su b je c t fo r a vo te  by  m a jo rity  o f  A laskans. It is 
o n ly  th e  p re v ie w  o f  the  p eo p le  o f  the  N a tio n  as a  w h o le ; and  th en  o n ly  w h en  p re sen ted  as 
an  h o n e s tly  o p en , u n c lo u d ed  p re sen ta tio n  o f  all o f  th ese  m ost im p o rtan t rig h ts  o f  equal 
p ro te c tio n  u n d e r  th e  law  an d  th ro u g h  the  a p p ro p ria te  law fu l p rocess.

In  su p p o rt o f  th is  p o sitio n , I p re se n t the  fo llo w in g  re feren ces:
(E n c lo su re  X  S ta te  v Ju lo w ; S u p rem e  C o u rt o f  M isso u ri)
“ A  c itiz en  can n o t b e  d ep riv e d  o f  a  r ig h t secu red  b y  the  C o n s titu tio n  by a sta tu te  

p a sse d  a s  a  p o lic e  re g u la tio n .”
“ . . . t h e  5* am en d m en t o f  th e  c o n s titu tio n  o f  the  U n ited  S ta tes , p ro v id in g , am o n g  

o th e r th in g s , “ n o r d ep riv ed  o f  life , lib e rty  o r  p ro p e rty  w ith o u t d u e  p ro c e ss  o f  law .” “ In 
sec tio n  3 0 , su p ra , as  w ell as in the  sec tio n  in  th e  federa l co n s titu tio n  ju s t  rec ited , it w ill 
be n o te d  th a t th e  rig h ts  o f  life, liberty , an d  p ro p e rty  a re  g ro u p ed  to g e th e r in the sam e 
sen ten ce ; th e y  co n s titu te  a  tr in ity  o f  r ig h ts , an d  each , as o p p o sed  to  u n law fu l d ep riv a tio n  
th e re o f, is  o f  equa l co n stitu tio n a l im p o rta n c e .” “ W ith  each  o f  th o se  rig h ts , u n d er 
o p e ra tio n  o f  a fam ilia r  p rin c ip le , ev ery  au x ilia ry  rig h t, ev ery  a ttr ib u te  n ecessa ry  to  m ak e 
the  p r in c ip a l r ig h t e ffec tu a l an d  v a lu ab le  in  its  m o s t ex ten s ile  sen se , p ass  as in c id en ts  o f  
the  o r ig in a l g ra n t.” “T h e  rig h ts  th u s g u a ran teed  a re  so m eth in g  m o re  th an  the  m ere 
p r iv ile g e s  o f  lo co m o tio n ; the  g u a ran ty  is th e  n e g a tio n  o f  a rb itra ry  p o w e r in ev ery  form  
w h ich  re su lts  in a d ep riv a tio n  o f  a r ig h t.”

“ T h e se  te rm s: " life ” , “ lib e rty ,” an d  “p ro p e r ty ,"  a re  rep resen ta tiv e  term s, and 
c o v e r  e v e ry  r ig h t to  w h ich  a m em b er o f  th e  b o d y  p o litic  is en titled  u n d e r the law .”
" W ith in  th e ir  co m p re h en s iv e  sco p e  a re  em b ra ced  th e  r ig h t o f  se lf-d e fe n se , freedom  o f  
sp eech , re lig io u s  an d  p o litica l freed o m , e x e m p tio n  from  a rb itra ry  a rres ts , the rig h t to  buy  
an d  se ll a s  o th e rs  m ay , - all o u r lib erties , p e rso n a l, c iv il, an d  p o litica l - in short, all that
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m ak es life  w o rth  liv in g ; an d  o f  no n e  o f  th ese  lib e rtie s  c a n  an y  o n e  be  d ep riv e d  ex cep t by 
d u e  p ro c ess  o f  la w ."  “N o w , as b efo re  s ta ted , each  o f  th e  rig h ts  h e re to fo re  m en tio n ed  
ca rrie s  w ith  it, as its n a tu ra l an d  n ecessa ry  co in c id en t, all tha t e ffec tu a te s  and  ren d ers  
co m p le te  th e  fu ll, u n re s tra in ed  en jo y m en t o f  th a t r ig h t.”

“T h e  ‘law  o f  th e  la n d ’ and  ‘due  p ro cess  o f  la w ’ a re  the  legal eq u iv a len ts  o f  each  
o th e r .” T o u c h in g  th is  to p ic , a d is tin g u ish ed  ju r is t  o b serv es: “ P erh ap s  no  d e fin itio n  is 
m o re  o ften  q u o ted  th an  th a t g iv en  by  M r. W e b ste r in  th e  D a rtm o u th  C o lleg e  C ase: ‘B y 
th e  law  o f  th e  lan d  is m o s t c lea rly  in ten d ed  th e  g en e ra l law , a law  w h ich  h ea rs  b e fo re  it 
co n d em n s, w h ic h  p ro c e e d s  u p o n  in q u iry  an d  re n d e rs  ju d g e m e n t o n ly  a f te r  t r ia l .’ ‘T h e  
m ean in g  is th a t ev e ry  c itiz en  shall h o ld  h is  life , lib e rty , p ro p e rty , an d  im m u n ities , u n d e r 
the  p ro te c tio n  o f  th e  g en e ra l ru le s  w h ich  g o v ern  s o c ie ty .’ ‘E v ery th in g  w h ich  m ay  pass 
u n d e r th e  fo rm  o f  an  e n a c tm en t is no t, th e re fo re , to  b e  co n s id e red  th e  law  o f  the  lan d ."  
“ C o o ley , C o n st. L im . (6th E d .)  431 . C o m sto ck , J ., w h e n  d iscu ss in g  a co n stitu tio n a l 
p ro h ib itio n , su ch  as ou rs, sa id : ‘N o  doub t, it seem s to  m e, can  b e  ad m itte d  to th e  m ean in g  
o f  th ese  p ro v is io n s .’ ‘T o  say , as  has been  su g g ested , th a t ‘th e  law  o f  the  la n d ’ o r ‘due 
p ro cess  o f  la w ’ m ay  m ean  th e  v ery  ac t o f  leg is la tio n  w h ich  d ep riv e s  the  c itizen  o f  h is 
r ig h ts , p r iv ileg es , o r p ro p e rty , leads to  a s im p le  a b s u rd ity ’. ‘T h e  co n stitu tio n  w o u ld  then  
m ean  th a t n o  p e rso n  shall b e  d ep riv ed  o f  h is  p ro p e rty  o r rig h ts  u n less  the  leg is la tu re  shall 
p ass a law  to  e ffec tu a te  th e  w ro n g ; and  th is  w o u ld  b e  th ro w in g  re s tra in t en tire ly  aw ay . *
* * W h ere  r ig h ts  o f  p ro p e rty  are  ad m itted  to  ex is t th e  leg is la tu re  can n o t say  th ey  shall 
ex is t no  lo n g er; n o r  w ill it m ak e  any  d iffe ren ce  a lth o u g h  a  p ro cess  an d  a tribunal are  
a p p o in te d  to  ex ecu te  s e n te n c e ’.” “ I f  th is  is the  ‘law  o f  the  la n d ’, an d  ‘due  p ro cess  o f  
la w ’ w ith in  th e  m ean in g  o f  the co n stitu tio n , th en  th e  leg is la tu re  is o m n ip o te n t.’ ‘It m ay , 
u n d e r th e  sam e  in te rp re ta tio n , p ass  a law  to  tak e  aw ay  lib e rty  o f  life  w ith o u t a p re ­
e x is tin g  cau se , ap p o in tin g  ju d ic ia l  and  ex ecu tiv e  ag e n c ie s  to  ex ecu te  its w ill .’ ‘P ro p e rty  
is p lace d  b y  th e  co n s titu tio n  in  the  sam e ca te g o ry  w ith  ‘lib e rty  an d  l ife ’.”  W y n eh am er v 
P eo p le , 13 N .Y . 37S . H ere , th e  law  u n d er re v ie w  d ec la re s  th a t to  be a c r im e  w h ich  
c o n sis ts  a lo n e  in  th e  ex e rc ise  o f  a co n stitu tio n a l rig h t, to  w it, th a t o f  te rm in a tin g  a 
co n tra c t, - o n e  o f  th e  e sse n tia l a ttrib u tes  o f  p ro p e rty , in d eed  p ro p e rty  itse lf, u n d er 
p re ced in g  d e fin itio n s . B ro u g h t to  the b a r o f  a co u rt o n  su ch  a  ch a rg e , the accu sed  w ou ld  
h av e  b ee n  p re ju d ic e d  in  so  f a r a s  the c r im in a lity  o f  th e  ac t ch a rg ed  is co n c e rn e d .” “ N o 
q u es tio n  c o u ld  th e re  b e  m ad e  o r ad m itted  as to  th e  q u a lity  o f  the  ac t."  “T h a t w o u ld  have  
b een  se ttled  b y  th e  p re v io u s  leg is la tiv e  d ec la ra tio n , a n d  it w o u ld  o n ly  rem ain  to  find  the 
fact as  ch a rg e d  in  o rd e r to  d ec la re  the g u ilt as  ch a rg e d .”  “ B u t the  fact as ch a rg ed , as 
a lre ad y  seen , is n o t a c rim e , and  w ill no t b e  a c r im e  so  lo n g  as co n stitu tio n a l p ro h ib itio n s  
a re  re sp e c te d  an d  en fo rc e d .” “ I f  an  ow ner, e tc ., o b ey s  the  law  on  w h ich  th is  p ro secu tio n  
rests , he is th e re b y  d ep riv e d  o f  a rig h t an d  a  lib e rty  to  co n tra c t o r  te rm in a te  a co n trac t, as 
all o th e rs  m ay ; i f  he d iso b ey s  it, then  he  is p u n ish ed  fo r th e  p e rfo rm an ce  o f  an  ac t w h o lly  
in n o cen t, u n le ss , in d eed , the  d o in g  o f  such  an  act, g u a ra n te e d  b y  the  o rg an ic  law , - the 
ex e rc ise  o f  a r ig h t o f  w h ich  th e  leg is la tu re  is fo rb id d e n  to  d ep riv e  h im , - can  by tha t bo d y  
b e  co n c lu s iv e ly  p ro n o u n c ed  c r im in a l.” “ W e d en y  the  p o w e r o f  the  leg is la tu re  to  do  this, 
to  b ra n d  as an  o ffen se  th a t w h ich  the  co n stitu tio n  d es ig n a te d  and  d ec la res  to  be a righ t, 
and  th e re fo re  as in n o cen t act; and  co n seq u en tly  w e h o ld  tha t the  s ta tu te  w h ich  p ro fesses  
to  ex e rt su ch  a p o w e r is n o th in g  m o re  o r less th a t a  “ leg is la tiv e  ju d g e m e n t,” and  an 
a ttem p t to  d ep r iv e  all w h o  a re  inc lu d ed  w ith in  i t ’s te rm s o f  a co n stitu tio n a l righ t w ith o u t
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due  p ro c ess  o f  law .” “ A  s ta tu te  w o u ld  n o t b e  co n stitu tio n a l w h ich  sh o u ld  se lec t 
p a r tic u la r  in d iv id u a ls  fro m  a  c la ss  o r  lo ca lity  and  su b jec t th em  to  p e c u lia r  ru les , o r 
im p o se  u p o n  th em  sp ec ia l o b lig a tio n s  o r  b u rd en s, from  w h ich  o th e rs  in  the  sam e  c lass o r 
lo ca lity  a re  ex em p t. * * * E v e ry o n e  h as a  r ig h t to  d em an d  th a t he  b e  g o v e rn ed  b y  genera l 
ru les, an d  a sp ec ia l s ta tu te  w h ic h , w ith o u t h is  co n sen t, s in g les  h is  ca se  o u t as o n e  to  be 
re g u la ted  b y  a  d iffe re n t la w  fro m  th a t  w h ich  is  ap p lied  in s im ila r  ca ses  w o u ld  n o t be 
leg itim a te  leg is la tio n , b u t w o u ld  b e  su ch  an  a rb itra ry  m an d a te  as is n o t w ith in  the 
p ro v in ce  o f  free  g o v e rn m e n t.”  “C o o ley , C o n st. L im . 3 9 1 .”  “ T h e  le g is la tu re  m ay  
leg is la te  in  re g a rd  to  a c la ss  o f  p e rso n s , b u t th ey  can n o t tak e  w h a t m ay  be te rm e d  a 
n a tu ra l c lass o f  p e rso n , sp lit th a t  c la ss  in  tw o , an d  then  a rb itra rily  d e s ig n a te  the  
d issev e red  frac tio n s  o f  th e  o r ig in a l u n it as tw o  c lasses an d  en a c t d iffe re n t ru le s  fo r  the 
g o v ern m e n t o f  ea ch .”  “T h is  w o u ld  b e  a  m ere  a rb itra ry  c la ss ific a tio n , w ith o u t an y  basis 
o f  re a so n  on  w h ich  to  re s t, a n d  w o u ld  re sem b le  a c la ss ific a tio n  o f  m en  b y  th e  c o lo r o f  
th e ir h a ir  o r  o th e r in d iv id u a l p e c u lia r itie s , so m eth in g  n o t co m p e te n t fo r  the  leg is la tu re  to  
d o .”

“T h e  litig a ted  s ta tu te  is a lso  in  c o n f lic t w ith  sec tio n  1, art. 14, o f  the  federa l 
co n s titu tio n , a fo resa id , fo rb id d in g  th a t “ an y  s ta te  d ep riv e  an y  p e rso n  o f  life , lib erty , o r 
p ro p e rty  w ith o u t d u e  p ro c e ss  o f  la w ,” as  to  w h ich  the  sam e co n s id e ra tio n s  as h e re to fo re  
an n o u n c ed  ap p ly .”

“N o r can  th e  s ta tu te  e sc ap e  ce n su re  b y  assu m in g  the  label o f  a “p o lice  
re g u la tio n .” It h as  n o n e  o f  th e  e lem e n ts  o r  a ttrib u te s  w h ich  p e rta in  to  such  a reg u la tio n , 
fo r it d o es  not, in te rm s o r  b y  im p lica tio n , p ro m o te  o r ten d  to  p ro m o te  th e  p u b lic  hea lth , 
w e lfa re , co m fo rt, o r  sa fe ty ; a n d  i f  it d id , the  s ta te  w o u ld  n o t be  a llo w ed , u n d e r the  gu ise  
and  p re te n c e  o f  a p o lice  re g u la tio n , to  en c ro ach  o r  tram p le  u p o n  an y  o f  th e  ju s t  rig h ts  o f  
the  c itizen , w h ich  th e  co n s titu tio n  in ten d ed  to  secu re  ag a in s t d im in u tio n  o r  a b r id g m e n t.”

“ In co n c lu s io n  it m ay  b e  sa id  th a t th e re  is a b ro ad  d is tin c tio n  b e tw een  the 
in v as io n  o f  a r ig h t co n fe rre d  b y  th e  co n stitu tio n , to  w it, a r ig h t o f  p ro p e rty , c a rry in g  w ith  
it, as w e h av e  seen , a ll th e  lib e rtie s , a ttrib u te s , an d  co in c id en t rig h ts , and  those  rig h ts  
w h ich  are  the  m ere  C reatures o f  leg is la tiv e  g ra tu ity , w h ere  the leg is la tu re  g ra n tin g  a 
p riv ileg e  o r b e s to w in g  a b o u n ty  m ay , o f  co u rse , as no  co n stitu tio n a l r ig h t in invo lved , 
p re sc rib e  th e  co n d itio n s  u p o n  w h ich  the  p riv ileg e  m ay  be ex e rc ised  Oi the  b o u n ty  be 
o b ta in ed ."

I ch a rg e  th a t th o se  p o litic ia n s  w h o  w o u ld  am end , A la sk a ’s C o n s titu tio n , to  
e lim in a te  o p en , eq u a l access  to  A L L  U S E R S  o f  the  S ta tes  fish , w ild life , and  w a te rs  
co m m o n  p ro p e rty  re sp u rce ; a re  in  fac t im p in g in g  on the  N a tio n s  C o n stitu tio n a l 
p ro v is io n s  o f  equal p ro te c tio n  u n d e r  th e  law . A s long  as th ey  can  m o m en ta rily  d e liv e r 
on  a p o litica l p ro m ise , th e y  ca re  n o t o f  th e ir  d en ia l o f  th is eq u a l p ro tec tio n  to  a seg m en t 
o f  c itiz en s  w h o  m ust sp en d  tim e , e ffo rt, an d  m o n ey  to  ga in  b ack  th e ir  in h e ren t rig h t to 
life, lib e rty , an d  p ro p e rty . H ie  p o litic ia n  can  then  c la im  th ey  tried  to  d e liv e r  on those  
s e lf  in te re st co m m itm e n ts , w ith o u t an y  th o u g h t o r o b lig a tio n  o f  re sp o n sib ility  to  those 
p u b lic  r ig h ts  o f  all p e rso n s.

It is b ecau se  o f  su ch  irre sp o n s ib le  p o litica l a ttitu d es  th a t the co u rts  hav e  
c o n s is ten tly  found  tha t th e  C o n s titu tio n a l rig h ts  can n o t b e  im p in g ed  upon  by  su b m in in g  
to  a vo te , o n e ’s rig h t to  life , l ib e rty , an d  p ro p e rty .
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In  a m o re  recen t ca se , the  C o lo rad o  S u p rem e  C o u rt ru led , “ O n es  r ig h t to  life, 
lib e rty  an d  p ro p e r ty .. .a n d  o th e r  fu n d a m e n ta l rig h ts  m ay  n o t b e  su b m itted  to  a vo te ; they  
d ep en d  on the  o u tco m e o f  no  e le c tio n .”  (E n c lo su re  X I, a ttach m en t (a ))

In  ad d ress in g  th is  ca se  (E n c lo su re  X I, R oy  R om er, G o v e rn o r o f  C o lo rad o  v. 
R ich ard  E v an s 1996) the  U S  S u p rem e  C o u rt fo u n d  the  fo llo w in g :

“O ne cen tu ry  ago  th e  firs t Ju s tic e  H a rlan  ad m o n ish ed  th is  C o u rt th a t the 
C o n stitu tio n  ‘n e ith e r k n o w s o r  to le ra te s  c la sse s  am o n g  c itiz e n s .’”  “ U n h e ed ed  th en , these 
w o rd s n o w  are  u n d ers to o d  to  s ta te  a c o m m itm e n t to  th e  la w ’s n eu tra lity  w h e re  th e  rig h ts  
o f  p e rso n s are  a t s tak e .” “T h e  E q u a l P ro te c tio n  C lau se  en fo rce s  th is  p r in c ip le  and  today  
req u ire s  us to  h o ld  in v a lid  a  p ro v is io n  o f  C o lo ra d o ’s C o n s titu tio n .”

“C o lo ra d o ’s s ta te  an d  m u n ic ip a l law s ty p ify  th is  em erg in g  trad itio n  o f  s ta tu to ry  
p ro tec tio n  an d  fo llo w  a co n s titu tio n a l p a tte rn .”

“T h ese  s ta tu te s  an d  o rd in an c es  a lso  d e p a rt from  the  co m m o n  law  by  en u m era tin g  
the  g ro u p  o r p e rso n s  w ith in  th e ir  am b it o f  p ro te c tio n .”  “ E n u m era tio n  is th e  essen tia l 
d ev ice  u sed  to  m ak e  the d u ty  n o t to  d isc r im in a te  co n c re te  an d  to  p ro v id e  g u id an ce  for 
those  w h o  m ust co m p ly .” “ . . . i t ’s sh ee r b rea th  is so  d isco n tin u o u s  w ith  re aso n s  o ffe red  
fo r it th a t th e  am en d m e n t see m s in e x p lic ab le  b y  an y th in g  b u t an im u s to w ard  a c lass that 
it a ffec ts ; it lacks ra tio n a l re la tio n sh ip  to  leg itim a te  s ta te  in te re st.” “ . . .e v e n  in the 
o rd in a ry  equal p ro tec tio n  case  ca llin g  fo r  th e  m o st d e fe ren tia l o f  s tan d ard s , w e  in sist on 
k n o w in g  the  re la tio n  b e tw een  th e  cla; s ifica tio n  a d o p ted  and  the  o b jec t to  be  a tta in e d ."  
“ B y re q u ir in g  tha t the c la ss if ic a tio n  b ea r a  ra tio n a l re la tio n sh ip  to  the in d ep en d en t and 
leg itim a te  leg is la tiv e  end , w e  en su re  th a t c la ss if ic a tio n  are no t d raw n  fo r th e  p u rp o se  o f  
d isad v an tag in g  th e  g roup  b u rd e n ed  b y  th e  law .”

“ A m e n d m e n t...  c o n fo u n d s  th is  n o rm a l p ro c ess  o f  ju d ic ia l rev iew . “ It is at once 
too  n a rro w  an d  too  b ro a d .” “ It id en tifie s  p e rso n s  by  a sin g le  tra it an d  then  d en ies  them  
p ro tec tio n  acro ss  the  b o a rd ."

(T h e  sam e th o u g h ts  w e re  ad d re ssed  in  M cD o w ell v. S ta te ; an d  are  a lso  im p o sed  
by  T itle  V III A N IL C A .)

F u rth e r q u o tes  from  E n c lo su re  X I:
" .. .d is c r im in a tio n s  o f  an  u n u su a l c h a ra c te r  esp ec ia lly  su g g est ca refu l 

co n s id e ra tio n  to  d e te rm in e  w h e th e r  th ey  a re  o b n o x io u s  to  the co n stitu tio n a l p ro v is io n ."
“ It is n o t w ith in  o u r  co n stitu tio n a l trad itio n s  to  en ac t law s o f  th is  sort. C en tra l bo th  to the 
id ea  o f  th e  ru le  o f  th e  law  an d  to  o u r ow n  C o n s titu tio n ’s g u aran tees  o f  equal p ro tec tio n  is 
th e  p r in c ip le  o f  g o v e rn m e n t an d  each  o f  its  p a r ts  rem a in  open  on  im p artia l te rm s to  all 
w h o  seek  its a ss is tan ce .” “ E q u a l p ro tec tio n  o f  th e  law  is no t ach iev ed  th ro u g h  
in d isc rim in a te  im p o sitio n  o f  in e q u a litie s .”

“T h e  g u a ran ty  o f  ‘equa l p ro te c tio n ’ o f  th e  law s is a p led g e  o f  the  p ro tec tio n  o f  
equal law s .” (E n c lo su re  X I) “T h e  lib e rty  o f  w h ich  the  fo u rteen th  am en d m en t fo rb id s  a 
s ta te  from  d ep riv in g  an y o n e  w ith o u t d u e  p ro c e ss  o f  law  is so m eth in g  m o re  th an  freedom  
from  en s lav e m en t o f  the b o d y  o r  from  p h y s ica l re s tra in t.” " In  m y  ju d g e m e n t the w ords, 
‘life, lib e rty  o r p ro p e r ty ’ in  th e  fo u rteen th  a m en d m e n t sh o u ld  be  in te rp re ted  as 
e m b ra c in g  ev e ry  rig h t th a t m ay  b e  b ro u g h t w ith in  ju d ic ia l  co g n izan ce  an d  th e re fo re  no 
rig h t o f  th a t k in d  can  be tak en  in  v io la tio n  o f  ‘d u e  p ro cess  o f  la w ’.” (T a y lo r  v B eckm an  
20  S .C .T . 890 , 1016, 178 U .S . 5 4 8 , 44  L C D  1187) (E n c lo su re  X I a ttach m en t)
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T h e re  is an even  m o re  in sid io u s d em an d  d ev e lo p in g  from  the co n stitu tiona l 
flaw ed  ed ic ts  o f  T itle  V III A N IL C A : S o m e o f  the g ro w in g  d em an d  for a subsistence 
based  p rio rity  are c la im ed  to  be a righ t o f  N ative  h eritag e  and as a m atte r o f  re lig io u s 
p re fe re n ce . T h ere  is no fau lt w ith  the fundam en tal c la im s; bu t w hen  they becom e the 
b asis  fo r d em an d s  o f  any  p r io r ity  righ t, they  in fact, resu lt in d isc rim in a tio n  based on 
e th n ic  id en tity  (race ) and  re lig io u s  p re fe ren ce . Such re su lts  hav e  no  p lace  in a 
d e m o cra tic  so c ie ty  and  are e sp e c ia lly  o b n o x io u s  w hen  it d en ies  C o m m o n  Use o f  
A la s k a ’s fish , w ild life , and  w a te rs  p u b lic  trust re so u rce  p ro p e rtie s ,

T h is  p reo rd a in  bo th  a c iv il rig h ts  v io la tio n , as w ell as an equal p ro tec tio n  cases.
I b e liev e  that I h av e  p re sen ted  a fa ir ra tio n a le  to su p p o rt the S ta tes sovereign  

p u b lic  tru st au th o rity  an d  re sp o n s ib ility  to  m an ag e  A lask a  co m m o n  p ro p e rty  fish, 
w ild life , an d  w a te r re so u rces . T h is  au th o rity  is su p p o rted  by the A laska S ta teh o o d  A ct, 
S u b m e rg ed  L an d s A ct, A lask a  C o n stitu tio n , US C o n stitu tio n  and a d o cu m en ted  history 
o f  such  au th o rity  th ro u g h o u t o u r N a tio n ’s h istory .

I w o u ld  now  add , th a t w ith  the m atte r o f  the fish eries  th ere  is an add itional 
a rg u m e n t ag a in s t federal m an ag e m en t in te rv en tio n s  in A la s k a ’s an ad ro m o u s fisheries.

T h e re  is no ju s tif ic a tio n  to  tr ig g e r T itle  V III A N IL C A  illeg a lly  m andated  
su b s is ten ce  p rio rity  c lass o f  U S E R S . S in ce  the total y early  p ersonal co n su m p tiv e  U SES  
are  less th a t 1 'A p ercen t ( i.e ., su b sis ten ce  .007; personal use .0009 , and sport fisherv 
.0 0 6 ) o f  the  sta te  total h a rv est o f  A laska  sa lm on ; there  can  be no p erce iv ed  sho rtage 
(E n c lo su re  X II)

It ap p ears  that the d e m a n d s  for the p rio rity  o f  U S E R S  is m ore  o f  selfish  
in fa tu a tio n  than  any reality .

R esp ec tfu lly  su b m in ed ,

D ale B o n d u ran t 
H C 1 B ox 1197 
S o ld o m a, AK. 99669  
P h o n e (9 0 7 )2 6 2 -0 8 1 8



List of Enclosed References

E n c lo su re  I 

E n c lo su re  II 

E n c lo su re  III 

E n c lo su re  IV  

E n c lo su re  V 

E n c lo su re  VI 

E n c lo su re  V II 

E n c lo su re  V III 

E n c lo su re  IX  

E n c lo su re  X 

E n c lo su re  X I 

E n c lo su re  X II

W ard  v R aceh o rse  

W ate r R eso u rce  M an ag em en t 

S u b m e rg ed  L ands A c t 

M cD o w ell v S ta te  o f  A lask a  (1 9 8 9 )

T o te m o ff  re la ted  A n ch o rag e  N ew s A rtic le  

P ay to n  v S ta te  o f  A lask a  (1 9 9 7 )

M ee tin g  B ruce B o te lh o  an d  A lask a  L eg is la to rs  (1 9 9 5 )

S ta te  C o n tro l M an ag em en t, Illu s io n a ry  o r F ac t?  (1990) 

G u lk an a  R iv er (1 9 8 7 )

S ta te  o f  M issouri v Ju lo w  (1 9 8 5 )

G o v e rn o r o f  C o lo rad o  v  E v an s (1 9 9 6 ) (a tta c h m e n ts  (a ) and  (b )) 

F ish  H arv est P ercen tag es



- l o w n  T o  C o W f r o l t
{ t v - e - t r y lk T n c j T v e  5 ^  £  *  4  ■ h  'Z ^ r < L  p ^ / ^ / s  1 w a r d - g j< ? ^ *
I S  ^ o is n c x c je _ c ,J o U _ _  d ^ e u r o  z m c y  * l e f t  d o  f t  , ^

 t t A J s f h P  /c  z l L l  . / /  t c ^ . - J X - s - l— Q 4‘f -  O - f b t e Z - l - l --------
 h r d A ^ f a f r  J ~ L * - . j t .e -  T ^ h  ̂ - - f e f j 2 j Z , x ^ l -  t ^ & l / J L i ---------------------

 $ 1  S & ...U .C  ^ o * t o - € l h m  W ^ .x U /r& a .< jty ~ & irx/y?-  Z t M r d
S u  b s C & m k n f j t t z Z  " . .............. .ffS / f)  1  .------------- ----- --------------------

. . • f a . *  C o  r s  t l t f / ’o  r  J )  v w - e . ^ c I w & n t

. t b 4 * . f e d s  . . . w . 0 - f f ~ -  0 : U I '  . t p £ - K } Y \  G.~ n € ' .n .  j f . Z f f t  K j r l — C U lQ c Z fb .
. c a b s o  I u f e d y  _  e  o r >  f r o  /  o  u  is -  -  < f a ^ l y  - i f  . v & s .  # -  -  --------------

i f n  f c r l u  I'X f f ( y  j  0 U \ ^  G riO  v S ^ S q o r ~  _CVn d  t o o  rvrife_
o p  C / U r  l o o & ' t  g o v ' e i r n i n q  b o  J v s .  - f h l n J C  t h M b — O f f

Z  d o i n ' i f  ...   -

I f  a l l 13  t v  o u r  C f n r f i f u t t i  o y j  f a  f t L  W i l l?
V o  f d  h s f b o K  h  c f i  J y y n f  p t u ^ v ^ r m r j  
i n  i (  i n j e o f  e n o u q h  f  n e - j s n n  f  m  t i n y  a ^ e . t v J f t e n  V

To f  t a l l y  d e s t r o y  o l l r . - . c j o i n f i  fu t io n  a m .  d  a  I  lo u ^  f h r  
C e n  f r e t (  B z u r o o r t z o y  f c >  5  f e a  (  ja d i o u  v  f e a d f o w ,

L

f t l  ^ Y i u s i ;  b y  ■ w h c f v e r j y o s r r s T - n e c ^ r ^ a r y } r u n
f h ± .  b e d s  o u t  c f , A  f C c v < . . - - ,  . ___________

//



SU BS IS T EN CE , A N IL C A  A N D  A L A S K A ’S C O N S T IT U T IO N  ^ L f  ['

The Alaska Sportfish Recovery Association is opposed to placing a Subsistence Constitutional amendment on 
the ballot to solve ANILCA's problem with Alaska's Constitution.

Aaska already has enough user group conflicts as a result of unfair resource allocation. A subsistence 
preference for any exclusive group of people will only further divide the people of Aaska.

We believe there is great wisdom in the current "common use" logic found in Aticle VKI of our Constitution 
which states "Section 3. COMMON USE. Wherever occurring in their natural state, fish, wildlife, and waters 
are reserved to the people for common use."

To destroy this great wisdom of treating everyone equally with a discriminatory amendment would be an insult 
to all Alaskan's, past, present and future.

We suggest that the subsistance problem may stem from' ifflpra^er'implementation of the Limited Entry 
Amendment which granted limited special access privileges for some of our people, Please allow me to explain. 
Exclusive access rights have been pursued by hunting guides and commercial fishermen to the point of 
restricting resource use by the public thus creating the subsistence problem.

For example, in the Aaska Supreme Court Case Johns v. Commercial Fisheries Entry Commission, 758 P.2d 
1256 (Aaska 1988), Chief Justic Matthews stated:

“In State v. Ostrosky, 667 P.2d at 1184 (Aaska 1983), we noted that there is a tension between the limited 
entry clause of the state constitution and the clauses of the constitution which guarantee open fisheries. We 
suggested that to be constitutional, a limited entry system should impinge as little as possible on the open 
fishery clauses consistent with the constitutional purposes of limited entry, namely, prevention of economic 
distress to fishemen and resource conservation. Ostrosky, 6667 P.2d at 1191. The optimum number 
provision of the Limited Entry Act is the mechanism by which limited entry is meant to be restricted to its 
constitutional purposes. Without this mechanism, limited entry has the potential to be a system which has 
the effec t of creating an exclusive fishery to ensure the wealth of permit holders and permit values, while 
exceeding the constitutional purposes of limited entry. Because this risk of unconstitutionality exists, the 
CFEC should not delay in embarking on the optimum number process, except where there is a substantial 
reason for doing so.”

Despite the courts directive to the Commercial Fisheries Entry Commission, little if anything has been done to 
date to prevent impingement on the open public fishery. The result of this lack of action is the overharvest of a 
resource which is affecting the subsistence lifestyle of all Aaska residents.

ANILCA must be amended so as not to conflict with Alaska's Constitution. ANILCA should have been written 
to survive with our Constitution, nut the other way around. Aaska's Constitution was written as a general 
statement of the conscience of Aaska’s people. You don't change the conscience of a people because someone 
passes a conflicting piece of legislation.

There is nothing wrong with giving all of Aaska's pet ole a subsistence priority over other uses but that 
privilege must survive within our current Constitution.



I ask that the following changes be made to resolve this conflict:

1. Pass a resolution urging Congress to immediately amend ANILCA to be consistent with our Constitution.

2. Ask the other state Legislatures to join Alaska in this endeavor. This a state's rights issue and the other 
states should be sympathetic to our plea.

3. Amend the Limited Entry statutes as follows:

AS 16.43.290. Optimum Number of Entry Permits.
(1) the number of entry permits sufficient to maintain an economically healthy fishery that will result in a 
reasonable average rate of economic return to the fishermen participating in that fishery, considering time fished 
and necessary investments in vessels and gear;
(2) the number of entry permits necessary to harvest the allowable commercial take of the fishery resource 
during all years in an orderly, efficient manner, and consistent with sound fishery management techniques;
(3) the number of entry permits sufficient to avoid serious economic hardship to those currently 
engaged in the fishery, considering other economic opportunities reasonably available: and
(4) the number of entry permits sufficient to prevent serious impingement on the open public fishery.

AS 16.43.300. Revisions of Optimum Number of Entry Permits.
(a) The Limited Entry Commission [may] shall increase or decrease the optimum number of entry permits for a 
fishery when one or more of the following conditions makes a change desirable considering the purposes of this 
chapter:
(1) an established long-term change in the biological condition of the fishery has occurred that substantially 
alters the optimum number of entry permits permissible applying the standards set out in AS 16.43.290;
(2) an established long-term change in market conditions has occurred, directly affecting the fishery, that 
substantially alters the optimum number of entry permits permissible under the standards set out in AS
16.43.290.
(3) an established long-term change in public participation in the open public fishery has occurred that 
substantially alters the optimum number of entry permits permissible under the standards set out in AS
16.43.290.
(b) If the commission decreases the optimum number of entry permits for a fishery, the number of entry 
permits may be reduced only under the voluntary buy-back provision in AS 16.43.310. Establishment of 
Buy-back funds.

SUMMARY:

1. Amend ANILCA so as not to conflict with Alaska's constitution.

2. Amend AS. 16.43.290 to include new subsection (4) relating to limiting the number of entry 
permits sufficient to prevent serious impingement on the open public fishery.

3. Amend AS 16.43.300 by mandating that the Limited Entry Commission alter the number of
limited entry permits when certain changes in the fishery have occurred and adding language to the effect that 
the criteria include changes in public participation.



S T A T E  O F  A L A S K A  S U B S IS T E N C E  H E A R IN G S  

S E P T E M B E R  2 6 . 1 997  

S O L D O T N A . A L A S K A  

T E S T IM O N Y  / P R O P O S A L  By : M A R Y  A N N  M IL L S

T han k  you  fo r talcing testim ony and w elcom e to Soldotna. M y  name is M ary '5mn M ills . I am  

D cn a ’ ina and  A leu t from  the K ena i Peninsula. I believe the subsistence issue can and shou ld be solved by 

basing ou r resolve in  honesty: in truth. T h e  Indigenous Peop le o f  A laska have been very good  hosts and 

hostess to m ost guests w ho have com e into ou r land. It is ou r nature to care and share with others and it 

is ou r nature to respect everyone and everything in ou r existence. W e believe the C reator m ade us the 

care-takers o f  ou r land. B e fore  the U n ited  States and before the State o f  A laska ou r land was pristine, ou r 

waters were clean , ou r fish and w ild life  was plentiful. W e shared w ith every body, but we were not 

prepared for the greed , d isrespect and  lies that followed. And we were quiet and said nothing so as not 

to offend anyone, and we tried to lead by exam ple , but nobody pa id  attention.

T oday  the Indigenous People o f  A laska  arc in a crisis o f  gcnoc ida l proportions and it is time to speak 

out. I f  o u r B as ic . Sacred . Fundamental H um an R igh ts arc not protected there is no one in this room  o r in 

this land whose R igh ts w ill be secure, fo r H um an R ights arc not exclusive to one race.

T h e  biggest deception  o f  the U .S . government was when they announced to the Am erican People and  

the W o r ld  they purchased A laska  from  Russia. It is a well docum ented fact that Russia never cla im ed  

ow nersh ip o f  A laska. V erifica tion  o f  this is found in the K o s lilz o f M em orandum  and further documented  

in the “ sm ok ing  gun”  docum en t found in the 5 8 th Congress 2 nd Session ; Docum ent No. 162. A laska 

Boundary T ribuna l. P roceed ings o f  the A laskan  Boundary T ribunal, convened at London . W hat the U .S . 

purchased from  Russia was the right to trade w ith the Indian , E sk im o , and A leut Peoples.

A fter the Jewish ho locaust o f  W W I1  the Un ited States and o ther countries form ed the United Nations 

in an effort to prov ide W o rld  peace and prevent outer holocausts o r genocide from  occurring. T he ir 

guidelines a rc  found in the U N  Charter, w hich includes the Conven tion o f  the Punishment and Prevention 

o f  the C rim e o f  G enocide . T h e  Un ited States then took  upon themselves a “ sacred trust”  over A laska and

/



its Indigenous Peoples as defined in the Un ited Nations Charter. A rtic le  7 3 . w h ich  states that ou r People 

were to be brought to the fu ll m easure o f  ou r own self-governance. Instead the U .S . sent m ilitary troops 

w h ich  opened this G reat L an d  to many dubious indiv iduals as well as many good  Hum an  Beings. In an 

unprecedented m ove the U .S . paid Service men to vote for Statehood , and a llow ed  those w ho m oved to 

A laska to vote fo r Statehood . T h o se  who were not a llow ed to vote were those w ho cou ld  not speak 

Eng lish , m ost o f  w hom  were A laska Natives. A s a  pre-ex isting cond ition  for sta tehood A laska  had to 

accept into it 's  constitu tion  a  d isc la im er clause w h ich  is found in A rtic le  X II . Section  X II  o f  the state 

constitu tion . A rtic le  12, Section  12 basically states the State and  its People F O R E V E R  d iscla im  a ll rights 

and titles to property in clud ing hunting and fishing rights o f  the Indian . A leut, and Esk im o Peoples.

In 1971 Congress passed and President N ixon  signed in to law the A laska Native C la im s Settlement 

Act (A N C S A ) . T h is  Act was accom p lish ed  by a group o f  approxim ately 5 0 0  Natives, many o f  whom  

represented their own interest. T h is  was done w ithout the consent o r full know ledge o f  the 

(app rox im ate ly ) 6 5 ,0 0 0 0  o ther Natives. A N C S A  was never ratified by the Indigenous Peoples. A N C S A  

is an act o f  term ination , an act o r  apartheid , an act o f  genocide. T oday  we recogn ize w ho ou r Native  

leaders arc and  w ho ou r N ative traitors arc. The A laska Federation o f  Natives. Inc., is m isrepresenting 

them selves, they a rc  not a  Federation , and they do not represent the Indigenous People , they represent the 

corporations . W e w ou ld  not expect K -M a r t to represent the Am erican  People ju s t as you shou ld  not 

expect A F N , Inc. to represent us. W e  expect tribal governmental representation. It is an insult to have 

Byron  M allo tt on the G ove rn o r's  subsistence panel o f  7. as it was he a long  w ith A FN  who illegally 

im plem ented "Rural preference" for ou r subsistence rights in A N IL C A . T h is  was accom p lish ed  without 

the know ledge o r consent o f  our Peoples, and is considered an act o f  treason and genocide on their part, by 

many o f  us.

I believe subsistence is a hum an right given to a ll o f  us by ou r creator. I agree w ith Senator R ick 

Halfo rd  when he sa id  "subsistence is an inalienable right” . T h e  scnousncss o f  subsistence was well 

dep icted by H enry S lm c. P h .D . Princeton 1970 , when he stated:

"N o  one can  fully , i f  at a ll. en joy any right that ir supposedly protected by society i f  lie o r  she lacks the 

essentials for a reasonably healthy and  active life. D eficiencies in the means o f  subsistence can be ju s t as



fatal, incapacitating, o r  pain ful as violations o f  physical security. T h e  resulting dam age o r  death can at 

least as decisively prevent the en joyment o f  any right as can the effects o f  security v iolations. Any form  o f  

malnutrition , o r  fever due to exposure , that causes severe and irreversible brain dam age, for example , can 

effectively prevent the exercise o f  any right requiring c lear thought and may. like brain in juries caused by 

assault, profoundly disturb personality. And, obviously , any fatal deficiencies end all possibility o f  the 

enjoyment o f  rights as firm ly as an arbitrary execution .

Indeed, prevention o f  deficiencies in the essentials for survival is, i f  anything, m ore basic than 

prevention o f  v io lation s o f  their physical security. People can . i f  they a rc  free, fright back  against their 

attackers o r flee, but people w ho  lack essentials, such as food , because o f  forces beyond their contro l, often 

can d o  nothing and  a rc on  their own. utterly helpless ”

T h e  only way con flicts and  concerns can be accom p lished w ithout engaging in futile arguments over 

Indigenous sovereignty o r  the state's authority is bv basing our resolve upon truth. T h e  Indigenous 

Peoples shou ld be given the dign ity o f  ou r own self-governance, instead o f  being forced to participate in 

foreign non -hum an corporate  entities and  foreign governments that is bring ing us to the brink o f  our 

dem ise. O u r healing can only be successful if  it is based on truth. B e in g  holders o f  the a lod ia l title to 

A laska has m ade us targets for genocide, and we don 't i ;kc it. W e arc loving, caring , and  peaceful People, 

and recognize the only way to protect ou r sovereignty and our Hum an R ights is by protecting these sacred 

rights o f  those Hum ans who have peacefully integrated nto ou r Hum an societies.

T h is  is an exciting  era for a ll o f  us: a new m illenn ium , a time o f  hope and ancient prophesy. W e arc 

(o ld  the healing o f  ou r Earth M oth er and  o f  Hum ans w ill u ' J n  in the N orth  w hen we recogn ize that we 

arc a ll brothers and sisters and when we strive and  accom plish  a peaceful and loving coexistence between 

each o ther and all E a rth 's  ch ild ren , in clud ing the plants and anim als.

In closing , I propose that the Stale o f  A laska and its People, the United States and its People , honor 

and up -h o ld  their own Constitutions, laws, treaties, conventions and proclam ations. In do ing  so our rights 

will be protected. W e d o  not need any new amendments to (lie constitution o r new legislation . O u r 

R ights arc inherent. 1 stand linn  and would like to go on record that B A S IC . SA C R E D .

F U N D A M E N T A L  H U M A N  R IG H T S  A R E  N O T  N E G O T IA B L E .
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D A T E :  S e p t e m b e r  25, 1 9 9 7

T O :  S e n a t o r  R i c k  H a l f o r d ,  C h a i r
M e m b e r s  o f  t h e  S e n a t e  R e s o u r c e s  C o m m l t t e

F R O M :  B i l l  S t o c k w e l l
P . O .  B o x  721
C o o p e r  L a n d i n g ,  A K  9 9 5 7 2 P h o n e  & F a x  5 9 5 - 1 5 4 0

S U B J E C T :  R u r a l  P r i o r i t y  f o r  S u b s i s t e n c e

I a m  a 25 y e a r  A l a s k a n  n o w  r e t i r e d  in C o o p e r  L a n d i n g  a n d  I s e r v e  
o n  t h e  C o o p e r  L a n d i n g  F i s h  & G a m e  A d v i s o r y  C o m m i t t e e .  I h a v e  
r e v i e w e d  t h e  J u l y  1 9 9 7  p r o p o s a l  b y  t h e  M i l l e r / P h i l l i p s / K n o w l e s  
T a s k  F o r c e  a n d  t h e  p r o p o s e d  c h a n g e s  t o  A N I L C A ,  T i t l e  Vll.t, 
o f f e r e d  b y  S e n a t o r  M u r k o w s k i  a n d  R e p r e s e n t a t i v e  Y o u n g .  I w i l l  
b e  u n a b l e  t o  a t t e n d e d  t h e  p u b l i c  h e a r i n g  o n  s u b s i s t e n c e  i s s u e s  
o n  F r i d a y ,  S e p t e m b e r  26, b u t  w o u l d  l i k e  t o  h a v e  m y  w r i t t e n  
t e s t i m o n y  m a d e  p a r t  o f  t h e  r e c o r d .

F o r  t h e  l e g i s l a t u r e  t o  a l l o w  t h e  r u r a l  p r i o r i t y  f o r  s u b s i s t e n c e  
i s s u e  t o  d r a g  o n  w i t h o u t  c o m p r o m i s e  u n t i l  t h e  F e d e r a l  t a k e o v e r  
o f  m a n a g e m e n t  o f  b o t h  f i s h e r i e s  a n d  g a m e ,  w o u l d  b e  t o t a l l y  
i r r e s p o n s i b l e .  R u r a l  p r i o r i t y  f o r  s u b s i s t e n c e  h a s  d i v i d e d  
A l a s k a n s  f o r  t h e  17 y e a r s  s i n c e  t h e  p a s s a g e  o f  T i t l e  V I I I  o f  
A N I L C A  a n d ,  b e c a u s e  o f  p o l i t i c a l  b i c k e r i n g  a n d  i n a c t i o n ,  t h e  
s i t u a t i o n  is f a r  w o r s e  t o d a y  t h a n  i n  D e c e m b e r  1 9 8 0 .

N o w  i s  t h e  t i m e  f o r  a c t i o n .  T h e  F e d e r a l  t a k e o v e r  o f  f i s h e r i e s  
w o u l d  h a v e  a  d e v a s t a t i n g  i m p a c t  o n  t h e  S t a t e  e c o n o m y ,  e s p e c i a l l y  
h e r e  o n  t h e  K e n a i  P e n i n s u l a  w h e r e  t o u r i s m  a n d  c o m m e r c i a l  f i s h i n g  
a r c  b o t h  m a i n s t a y s  o f  l o c a l  e c o n o m i e s .  T h e  o n l y  v i a b l e  i n d u s t r y  
i n  C o o p e r  L a n d i n g  is t o u r i s m  a n d  th e l i o n ' s  s h a r e  o f  t h e  t o u r i s t  
d o l l a r s  s p e n t  h e r e  a r c  s p e n t  o n  s p o r t  f i s h i n g .

N o w  is t h e  t i m e  f o r  t h e  A l a s k a  L e g i s l a t u r e  to t a k e  a l e a d e r s h i p  
p o s i t i o n  o n  s u b s i s t e n c e  a n d  f i n d  a s o l u t i o n  t o  t h i s  p r o b l e m  
t h a t  h a s  d i v i d e d  A l a s k a n s  f o r  17 y e a r s .  I n a c t i o n  h a s  o n l y  m a d e  
t h e  p r o b l e m  w o r s e .  A m e n d i n g  o u r  A l a s k a  C o n s t i t u t i o n  s h o u l d  
n e v e r  b e  t a k e n  l i g h t l y ,  B U T  a l l o w i n g  t he F e d e r a l  G o v e r n m e n t  
t o  m a n a g e  t h e  f i s h  a n d  w i l d l i f e  r e s o u r c e s  o f  A l a s k a  s h o u l ^  b e  
c o n s i d e r e d  i n t o l e r a b l e .  O n c e  F e d e r a l  c o n t r o l  o f  f i s h c  
o c c u r s ,  t h e  S t a t e  o f  A l a s k a  w i l l  n e v e r  r e g a i n  t o t a l  c n t
o f  o u r  f i s h  a n d  w i l d l i f e  r e s o u r c e s  a g a i n .

S t u d y  c a r e f u l l y  t h e  r e c o m m e n d a t i o n s ,  b o t h  o l d  a n d  n e w ,  o f  t h e  
M i l l e r / P h i l l i p s / K n o w l e s  T e a m .  E n l i s t  t h e  a d v i s e  a n d  s u p p o r t  
o f  o u r  C o n g r e s s i o n a l  D e l e g a t i o n .  H o l d  a s p e c i a l  l e g i s l a t i v e  
s e s s i o n  if  n e c e s s a r y  to f i n d  a s o l u t i o n .  B u t  m o s t  i m p o r t a n t ,  
l i s t e n  t o  t h e  v o i c e s  of t h e  p e o p l e, i g n o r e  t h e  s p e c i a l  i n t e r e s t s  
o n  b o t h  s i d e s  o f  t he i s s u e . a n d  a 1l o w  t h e  C I T I Z E N S  O F  A L A S K A  
T O  V O T E  o n  t h i s  m o s t  c o n t e n t i o u s  i s s u e  t h a t  h a s  d i v i d e d  t h e  

p e o p l e  o f  o u r  S t a t e  far t o o  l o n g .
T h a n k  y o u  f o r  y o u r  t i m e



Senate Resources Committee

The impact of the federal management on subsistence fisheries will be traumatic to sport 
and commercial fishing. It will create a two tier management system. We asked Dan Coffey. 
Vice Chair of Board of Fisheries for his comments and this was his response:

Q. What would be the effect if the feds take over management of subsistence?
I

A. "It is :mpossible for any fishery to be managed by two different agencies. It would
certainly be a nightmare, with a potential for disaster.”

Q. What would be the effect if legislation and regulations were adopted as proposed by the
Task Force?

A. “There would be no significant changes in the way our fisheries are managed for any user
group nor in the way that people fish today."'

We have reviewed the revised Task Force proposal as to how it would effect sportfishing 
in Alaska , Our analysis is as follows:

“If we replaced todays laws relating to sport fishing with the rev ised Task Force proposal, 
the result would be neutral to neutral-positive for sport fishing state wide: it would be equal to or 
better than todays laws for the 200.000 Alaskans who have sportfishing licenses.”

We urge the Legislature to proceed with a Constitutional Amendment as quickly as 
possible before the Feds get their program in place.

Don't let the Feds in. ^



KENATEZE INDIAN TRIBE, IRA 
P.O. BOX 988 KENAI, ALASKA 99611

RESOLUTION NO. 97-24

A TRIBAL RESOLUTION IN STRONG SUPPORT OF A SUBSISTENCE PRIORITY
FOR ALL ALASKA NATIVES

WHEREAS, the Kenaitze Indian Tribe, IRA, a federally recognized Tribe, reorganized in 
August, ■ 971 pursuant to the Indian Reorganization Act (I.R.A.) of 1934, as amended for 
Alaska in 1936 and is responsible (in accordance with the Preamble to the Tribal 
Constitution) for the social and economic welfare of its 939 Tribal Members and for the 
welfare of the total 2,767 Alaska Native residents of Central and Upper Southern Kenai 
Peninsula of south-central Alaska; and

WHEREAS, the Kenaitze Indian Tribe, IRA has established long range goals which relate 
to the collective and individual, social, economic, and governmental concerns of its 
people; and

WHEREAS, the Kenaitze Indian Tribe, ERA, the natural stewards of this land and its 
resources since time immemorial have respected and depended upon the natural resources 
along the Cook Inlet Basin and its tributaries as our inherited, cultural way of life; and

WHEREAS, if the culture of Alaska Natives in the Cook Inlet area is to continue to exist, 
the special relationship Alaska Natives have with Alaska's wild, renewable resources and 
subsistence hunting, fishing, marine mammals, and gathering must be expressly recognized 
and protected in federal law; and

WHEREAS, a "Native Preference" represents the most complete, long range protections 
for Alaska Natives and is the desired option. However, in light of the current political 
environment it is understood that pursuing a Native Preference would be a difficult task; 
and

WHEREAS, as a condition of acceptance of any resolution of the subsistence issue, the 
proposed solution must, at a minimum, incorporate the following guiding principles:

1. Federal law must protect the Alaska Native way of life for both rural 
villages and those Alaska Native people who still occupy their traditional 
homelands even though those homelands may no longer be considered 
"rural",

2. Customary and traditional Alaska Native Tribal subsistence uses, including 
but not limited to cultural, religious and medicinal uses, seasons, bag 
limits, methods and means and harvest patterns must be fully protected. A 
priority must be provided to residents of Alaska communities that are rural



Kenaitze Indian Tribe, IRA 
Res. 97-24

(as defined by the Kenaitze case) and have established over time 
customary, historical and traditional uses,

3. A regional co-management system that requires tribal and subsistence users 
representation as determined by the Alaska Native community. And tribal 
authority that is directly reflected in the decision-making process and 
funding for a level of enforcement that places a priority on subsistence uses 
and the related resources;

4. Continued federal oversight by the Secretary and the federal courts to 
assure full implementation of federally protected tribal subsistence rights 
and practices by Alaska native people;

5. Maximum protection for urban Alaska Natives to carry out and share in 
tribal subsistence practices;

6. Language that is precise, leaving a minimum of discretion to law makers;

7. Guaranteed subsistence protections that are equal to, or greater than, 
protections currently provided in ANILCA

NOW THEREFORE BE IT RESOLVED by the Kenaitze Indian Tribe, IRA Executive 
Committee/Tribal Council that the Alaska Native subsistence way of life can only be 
protected through a tribal/subsistence priority, and demands that tribal subsistence rights 
and practices among Alaska Natives be protected by Federal Law.

VOTING FOR: 
VOTING AGAINST: 
ABSTAINING: 
ABSENT:

iRTIFICATION

RONALD PETTERSON, TRIBAL CHAIRPERSON 
KENAITZE INDIAN TRIBE, IRA

BONNIE JULIUS 
KENAITZE IND

, TRIBAL SECRETARY 
TRIBE, IRA

S e p t e m b e r  24, 1997

DATE



T he K enai R iv e r S p o rtfish in g  A ssoc ia tion ’s position  p a p e r  
to  the  S ta te  S en a te  R esource  C om m ittee  

C o n cern in g  G o v e rn o r’s T ask  F o rce  on S ubsistence 
September 26,1997

The Board of Directors of the Kenai River Sportfishing Association 
supports in concept those presented by the governor’s task force position on 
subsistence. The Board based its decision on:

• the position should provide for a subsistence priority in time of 
shortages for those who live in areas of the state where a subsistence is the 
principle characteristic of the economy.

• it is a linked package addressing both the state constitution and the 
federal law ANILCA

• Our association has sent each legislator a letter urging your bipartisan 
action to stave off Federal takeover of the state’s fish and game management 
October 1, 1997.

It is imperative that the State of Alaska retain management of our 
state’s fish and game. By calling for a special subsistence session followed by 
placing the issue before the voters in 1998, we believe the state can retain 
management of this complex natural resource.

Legal recognition of subsistence use dates back to 1925 when the 
Alaska Game Law stated that: “any Indian or Eskimo, prospector or traveler 
(can) take animals, birds or game fishes during the closed season when he is in 
the need for food.” (ADF&G Subsistence Division, 1995).

The Alaska Constitution is unique among state constitutions in that it 
dedicates an entire segment, Article VII, to natural resources. While several 
sections are relevant to the management and conservation of salmon, Section 4 
is especially pertinent to this issue. It states that: “Fish, forest, wildlife, grass­
lands and all other replenishable resources belong to the State and shall be 
utilized, developed and maintained on the sustained yield principle, subject to 
preferences among beneficial uses.”

We are asking you to allow the people of Alaska to determine if subsis­
tence use as defined by your actions based on what the Governor’s Task Force 
has put forward is an acceptable prefe ence among beneficial uses.

Once again, we strongly urge you to address this issue as soon as 
possible in order to allow the voters of the State to voice their preference on 
tiie subsistence impasse.

The Sportfishing Voice of the Kenai River



FROM : AL FRANZMANN IUUS,INC. PHONE NO. : 907 262 4107 P01

26 September 1997

FAX To: Legislative Affairs Office-Kcnai for members o f both the Senate 
and House Resources Committees.

From: Dr. A1 Franzmann, Soldotna, Wildlife Veterinarian, Former member 
o f the Alaska Board of Game, Board Director at Large o f the Alaska 
Outdoor Council.

I was hoping to give testimony at the Soldotna Senate subsistence hearings 
011 the 2<j , but must be in Anchorage. I therefore have prepared this 
statement for both committees on my views of the subject.

M y opposition to the Knowles group “compromise” on subsistence is based 
on several components o f their proposal. The primary one is my opposition 
to harvest preference based on group criteria such as ZIP code, culture or 
race. To amend our constitution to comply with a federal law that provides 
for a rural priority is not in the best interests of Alaskans. The last minute 
rush to force this upon us because of an arbitrary October 1 deadline is an 
example o f the federal government holding us hostage. We have the most 
powerfully placed Alaska delegation to the U.S. Congress, yet no concerted 
effort has been made simply amend a few conflicting portions o f the flawed 
ANILCA law.

The recommended Regional Subsistence Boards in the Knowles proposal 
will destroy the Alaska Boards of Fish and Game. It adds another layer o f 
bureaucracy that is not needed. If it functions like the Federal Subsistence 
Boards, which it likely will due to tbe proposed makeup of it, we will 
experience whal the Kenai Peninsula and the Ketchikan area have recently 
gone through. Why not strengthen our present constitutionally derived 
system and strengthen the Advisory Committee system and no! furlhcr dilute 
it and the Boards. We had the best working system in the world and it can 
be again if we give it a chance. True subsistence needs, wherever they may 
occur, can be provided for by regulations through the Advisory Committee 
and Boards process. It was managed in this manner for many years until 
special interests groups used the courts and politicians to circumvent the 
process. Lets fix what wc already have and put real pressure on our 
Congressional delegation to simply fix ANILCA.
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T E S T IM O N Y  A D D R E S S I N G  T H E  A T T E M P T  T O  A M E N D  T H E  

C O N S T IT U T I O N  O F  T H E  S T A T E  O F  A L A S K A

T o W h o m  It M ay C o n c e r n :

Q u e s t io n :
I

Is th e  p r o p o s e d  a m e n d m e n t ,  o f  t h e  A la s k a  C o n s t i tu t io n ,_ to  p ro v id e  a_priQ iity  

s u b s i s t e n c e  r ig h t  t o  a  r e s t r ic t iv e  c l a s s  o f  U S E R S ._of o u r  c o m m o n .f ira p & r ty  
f i s h r w ild life  a n d  w a te r s  p u b l ic  t r u s t  r e s o u r c e s :  a  c o n s t i tu t io n a l ly  p r o p e r  
s u b je c t  to  b e  d e c id e d  b y  a  v o te  o f  t h e  p u b l ic 2

T he  C o lo rado  S u p re m e  C ourt rec en tly  v o iced  it v e ry  s im p le  a n d  e loquently : "O n e s  
right to life, liberty a n d  p roperty .... a n d  o th e r  fu n d a m e n ta l rights m ay  no t b e  
subm itted  to a  vo te; th e y  d e p e n d  on  th e  o u tc o m e  o f no  e lec tio n s ."

T he  US S u p re m e  C ourt re je c te d  th e  C o lo rad o  G o v e rn o r 's  bid to h a v e  th a t co u rt 
override  th e  C o lo rad o  S u p re m e  C o u rt d e c is io n  w hich  o v e rtu rn s  a  public vo te  to 
a m e n d  th e  s ta te 's  constitu tion , (d o e s  th a t  so u n d  fam iliar?)

T his d ec is io n  re flec ts  a  litany o f S u p re m e  C o u rt d e c is io n s  th a t h a v e  co n tin u o u sly  
re jec ted  th o s e  p o s itio n s  th a t c la im  th a t  th e  c o n s titu tio n 's  "equal p ro tec tion  of th e  
laws" can  b e  d e c la re d  v o id ed  by a  v o te  o f th e  public.

T he  US C onstitu tion  p ro v id ed  th a t  n o  s ta te  sh a ll "d ep riv e  an y  p e rso n  of life, liberty 
o r property, w ithou t d u e  p ro c e s s  o f law; n o r d e n y  to  an y  p e rso n  within its 
jurisdiction th e  e q u a l p ro tec tion  of th e  law s." T h is  e q u a l p ro tec tion  of th e  law  is a 
m o st im portan t right of a n y  tru e  d e m o c ra c y . A nd it c a n n o t b e  su b v e r te d  by the  
p a s s a g e  of a n y  law  (i.e. s ta tu te  o r a m e n d m e n t)  w hich  in fac t a n d  effec t re m o v e s  
this fu n d am e n ta l right.

T he "property" re fe re n c e d  in th e  fo u rte e n th  a m e n d m e n t of th e  U S C onstitu tion  
a d d re s s e s  th e  c o m m o n  property , su c h  a s  fish, wildlife a n d  w a te rs , w hich a re  held 
in public tru s t for all p eo p le . T h e  p ro p o s e d  a m e n d m e n t o f th e  S ta te  C onstitu tion , 
tha t s u b ju g a te s  th e  fu n d a m e n ta l right of c o m m o n  u se , th e n  g ra n ts  it a s  priority u s e  
to a restric tive  c la s s  o f U S E R S  of th o s e  pub lic  tru s t p ro p e rtie s , a lso  d e n ie s  "equal 
p ro tection  of th e  law ." A nd th e re b y  v io la te  th e  U S C onstitu tion .
So, a s  to p re s e n t  m y be lief in w h a t I ob jec tive ly  a s s u m e  a s  m ay  b e  individual 
public r e a s o n s  for th o s e  w ho  w ish  to  truly su p p o rt a n d  h o n es tly  co n trib u te  to the  
priority of righ ts for th e  se le c tiv e  c la s s  o f U S E R S  of o u r  c o m m o n  p roperty  fish,



wildlife a n d  w a te rs ; I will first e n u m e ra te d  su c h  a  list an d  then  is su e  a  c h a lle n g e  to
their p e rso n a l com m itm en ts :

TO: G o v e rn o r T ony  K now les a n d  h is politically in d eb ted  constituency , including 
th e  politically a p p o in te d  ta s k  fo rce  th a t w ould p lag iarize  his ow n 
unconstitu tiona l a m e n d m e n t to  th e  A la sk a  C onstitu tion.

TO: L ieu ten an t G o v e rn o r F ran  U lm er w ho  a s  th e  political h a n d m a id e n  of the  
G overno r, s h e  h a s  sh o w n  a  con tinu ing  rush  for a  political s e ttle m e n t of th e  
s u b s is te n c e  is su e  ra th e r  th a n  a n y  d e s ire  to s ta n d  up for e q u a l rights 
p ro tec tion .

TO: F o rm er G ov ern o r J a y  H am m o n d  w ho  publicly a tta c k s  th o se  " o p p o se d  to 
a m e n d in g  ou r constitu tion  or d iscrim inating  fu rther b e tw een  A la sk an s"  and  
th en  h e  co-ercively  ca lls  for th e  c o u ra g e  of o th e rs  to follow his con tinual 
d e m a n d  for th e  illegal v o te  on  th is  unconstitu tiona l den ia l of th e  eq u a l 
p ro tec tion  rights of all th e  p e o p le . A nd to th o se  w ho p a rtic ip a te  in his 
c o m m erc ia l fishing in te re s ts .

TO: H o u se  S p e a k e r  Gail Phillips w ho  with h e r  h igher future political a sp ira tio n s , 
h a s  flip flopped  from  a  position  of "W h a t a re  w e  w asting  tim e for th en ? "  to 
h e r p re s e n t  m ed ic in e  sh o w  h u c k s te rin g  of th e  so  called  h a rd fa s t "linkage" of 
th e  p ro p o se d  c o n stitu tio n 's  a m e n d m e n t. I q u e s tio n e d  th e  h o n e s ty  of tn is so  
ca lled  linkage w h en  v iew ed , c o m p a re d  to th e  total federa l d is re g a rd  of the  
s ta te h o o d  c o m p a c t linkage. L a ter s h e  m a d e  a  p e rso n a l effort to confron t 
m e  a n d  m a k e  h e r a c c u sa tio n  th a t I w a s  th e  problem . (C onfidentially, I b e tte r 
like th e  A la sk a  S u p re m e  C ourt M cDowell decision  th a t w e w ere  right.)

TO: Byron M allot w ho d e c la re d  th a t th e  su b s is te n c e  priority w a s  no lo n g er an  
e q u a l p ro tec tion  is su e . T h en  h e  a d d s  th a t the  A lask an  N ativ es h a v e  a 
sp e c ia l g o v e rn m e n ta l re la tio n sh ip  a n d  th a t th e  A laska  public m u s t rec o g n ize  
an d  a c c e p t  th is a s  a  tru e  fact. (A civil rights is su e  b a se d  on e th n ic  identity 
an d  re lig ious claim  of s u b s is te n c e  rights?)

TO: F o rm e r A ttorney  G e n e ra l C harlie  C o le  w ho personally  ad m itted  to m e, tha t 
th e  d u e  p ro c e s s  right of life, liberty a n d  property  of the  XIV a m e n d m e n t to 
th e  U S C onstitu tion  is no t su b je c t to  th e  vo te  of th e  public. Of c o u rs e  he 
a g re e d  to bring it up, bu t if h e  did, it w a s  ev idently  not in public.
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TO: S e n a te  P re s id e n t Mike Miller, w ho  h a s  a lso  m a d e  a  political flip flop, a s  he 
s ta te d  a fte r d isc u ss io n  with S e c re ta ry  of Interior B ruce  B abbit.

TO: S a id  Interior S e c re ta ry , th e  fed e ra l fox g u a rd in g  th e  s ta te  h en  h o u se , but he  
too no  d o u b t d o e s  h a v e  s tro n g  in te re s ts  in hunting an d  fishing u s e s  of th e s e  
public tru s t re s o u rc e s .

TO: B ruce  B otelho  A tto rney  G e n e ra l w h o  is th e  G o v e rn o r 's  politically a p p o in ted  
legal shill, w h o 's  en tire  office is co m m itted  to a  po litic„! c lien t-a tto rn ey  
re la tionsh ip . A nd h e  h a s  publicly s ta te d  th a t he. h a s  a c c e p te d  th a t the  only 
so lu tion  is not su b s ta n tiv e ly  but politically.

TO: A la sk a 's  C o n g re ss io n a l d e le g a tio n  w ho  publicly m a k e s  e x c u s e s  for their 
inep t ability to p ro te c t th e  p ro v isio n s of th e  s ta te h o o d  c o m p a c t, th e  eq u a l 
footing s ta te  re s o u rc e  m a n a g e m e n t  au tho rity  u n d e r th e  S u b m e rg e d  L ands 
A cts an d  A la sk a n s  right to  life, liberty a n d  property , d u e  p ro c e s s  p ro tec tion  
u n d e r the  US C onstitu tion . T o specifica lly  a d d re s s  S e n a to r  S te v e n s  w ho 
c re a te d  th is q u a g m ire , by su p p o rtin g  Title V III ANILCA a n d  to his su p p o rt of 
his s o n 's  co m m erc ia l fish ing  in te re s t a n d  to all of his c o n g re ss io n a l b u d d ies  
w ho h e  a c c o m p a n ie s  e a c h  y e a r  to fish in th e  K enai R iver

TO: To Bob P enny , B en .E llis , Phil C utler, a n d  an y  o th e r  a m e n d m e n t su ppo rting  
m e m b e rs  of th e ir sp o r t  fish ing o rg an iz a tio n s .

TO: T h eo  M athew s, Karl K ish n er a n d  an y  o th e r  a m e n d m e n t suppo rting  
m e m b e rs  of th e  s ta te w id e  c o m m erc ia l fishing o rg an iz a tio n s .

TO: F ed e ra l C ourt J u d g e  H olland w ho  a lso  en jo y s fishing on th e  K enai a n d  to all 
individual fed e ra l au tho rity  w ho  su p p o rt th e  priority for a  restric tive  c la s s  of 
U S E R S  of o u r fish, wildlife a n d  w a te r  c o m m o n  u s e  public tru st re s o u rc e  
p ro p ertie s .

«/

TO; All o f th o se  w ho  su p p o r t th e  s u b s is te n c e  priority of a  re s tric ted  c la s s  of 
U S E R S  only if c o n fin ed  to sp ec ific  a r e a s  of th e  K enai P e n in su la .

And now  to th e  a b o v e  lis ted  p a rtie s  a n d  including all o th e rs  w ho  w ish to truly
su p p o rt a n d  h o n e s tly  co n tr ib u te  to th e  priority d e m a n d s  of th e  restric tive  c la s s  of
U S E R S  a s  p ro p o se d  in th e  p ro p o se d  a m e n d m e n t;  I now  c h a lle n g e  them  to
individually a n d  co llec tive ly  voluntarily  "just s a y  no" a n d  c e a s e  the ir fu ture
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invo lvem ent in th e  h a rv e s t of th e s e  fish an d  wildlife, but to a lso  c e a s e  their 
d e m a n d  for a illegal vo te  to  d e n y  o th e rs  e q u a l p ro tection  of th e  law s.

Such  re sp o n s ib le  individual c h o ic e s  a re  th e  hallm ark  of a  true  dem o cracy .

If w e had  a  G o v ern o r a n d  his ad m in istra tio n  w ho really o p p o s e s  the  federal 
o vers igh t au thority  a n d  w a s  no t tied  to a  political solution, w e shou ld  d is re g a rd  
th e s e  federa l ad m in is tra tiv e  e d ic ts  a n d  in s te a d  listen to th e  s ta te s  h ig h es t legal 
authority  (T he A la sk a  S u p re m e  C ourt).

T he A lask a  S u p re m e  C ourt h a s  ta k e n  th e  following positions:

1 "For a  n u m b e r of re a s o n s .. .  th e  fed e ra l g o v e rn m e n t h a s  no au thority  to 
reg u la te  hunting  an d  fishing in A la sk a 's  w ater."

2 . "W e a re  not o b lig a ted  to follow th e  9th Circuit C ourts  rulings s in c e  this court 
is no t bound  by d e c is io n s  of fed e ra l court, o th e r th an  th e  U nited S ta te s  
S u p re m e  C ourt."

In re s p o n se , B o te lho 's  s ta ff a rg u e d  th a t m o s t of th e  is s u e s  ra ised  in T o te m o ffs  
a p p ea l w e re  unw orthy  of S u p re m e  C ourt review . But their re s p o n s e  did u rge  the 
ju s tic e s  to re so lv e  th e  conflicting e d ic ts  a b o u t regu la to ry  authority.

It s e e m s  to m e th a t if th e  S ta te  w ould follow our h ig h es t co u rts  legal a a v ic e  it 
would th en  be  th e  federa l a d m in is tra to rs  responsib ility  to s e e k  their su p p o rt from 
their h ig h es t federa l legal authority , th e  U S S u p re m e  C ourt. T h a t shou ld  a t le a s t  
force an  a v e n u e  of level g ro u n d  to th e  final se ttle m e n t of th e s e  m o st im portan t 
rights of th e  s ta te  au thority  o v e r public tru st re so u rc e s . (S e e  e n c lo su re  I 
C o n cu rren t fed e ra l & s ta te  au tho rity  o v e r public  tru st r e s o u rc e s )

I a sk  th e  K now les ad m in istra tio n  w h a t it in te n d s  to do  if they  s u c c e e d  in b rokering  
their so  ca lled  linkage  a g re e m e n t  a n d  th en  but not if, w hen  F edera l District C ourt 
Ju d g e  H olland d o e s  a s  h e  h a s  in th e  p a s t, ov e r rides ev en  the  9th Circuit C ourt 
w hen he  is su e d  his K enatiz ie  priority e d u c a tio n a l fishery decision .

A no ther is s u e  th a t will c re a te  a  d irec t conflict with th e  s ta te  adm in istra tion  
p ro p o se d  a m e n d m e n t an d  a  re c e n t 1997  S u p re m e  C ourt decision  (P ay ton  -v- 
S ta te  of A lask a) i.e. "D esp ite  r e p e a te d  legal c h a lle n g e s  to and  m ultiple rev is ions 
of the  s u b s is te n c e  law s, 'S u b s is te n c e  U S E S ' h a v e  long b e e n  defined  in th e  te rm s 
of 'c u s to m a ry  an d  trad itional U S E S '".
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"Accordingly, w e  co n sis ten tly  h a v e  in te rp re ted  'c u s to m ary  an d  trad itiona l1 to refer 
to 'U S E S ' ra th e r  th an  U S E R S ".

B e c a u se  th e  p ro p o se d  a m e n d m e n t g ra n ts  a  priority right for a  restric tive  c la s s  of 
'U S E R S ' a n d  no t ju s t  a  p re fe re n c e  o f U S E  o p e n  to  all p e rso n s ; it will ra ise  a
c h a lle n g e  a n d  a  S u p re m e  C ourt re v e rsa l d u e  to its eq u a l p ro tec tion  violation.

1 *

W h en  w e  a s k  th e  A n c h o ra g e  A tto rney  G e n e ra l 's  office w h a t kind of new  ad v ice  
w ould b e  g iven  to  th e  B o a rd s  o f F ish  a n d  G a m e  .due to th is S u p re m e  C ourt 
(P ay ton) d ec is io n . T h e ir r e s p o n s e  w a s  th a t  th e  P a y to n s  w ould b e  g iven  their 
rights g ra n te d  by th e  court, bu t th is w ould  h a v e  no e x p a n d e d  effect on future 
B oard M a n a g e m e n t d e c is io n s .

T he  s a m e  c h a lle n g e  a n d  S u p re m e  C ourt rev e rsa l will b e  trig g e red  by th e  p lace  of 
re s id e n c y  c la u s e  of th e  p ro p o se d  a m e n d m e n t  T h e  A la sk a  S u p re m e  C ourt in • 
M cDowell po in ted  o u t th a t a  n u m b e r of ju risd ic tions '.a v e  s tru ck  dow n in tra s ta te  
re s id e n c y  cond itions for U S E R S  priority of th e s e  co m m o n  p roperty  re so u rc e s .

T h en  w hy  do  th o s e  w ho  p u sh  for su c h  v u ln erab le  a c tio n s  co n tin u e  su ch  
irre sp o n sib le  a tte m p ts . B e c a u s e  th ey  c a n  p ay  th e ir political d e b ts  by show ing 
their c o n s titu en c y  th e y  tried . T h ey  c a re  le s s  for th o s e  w ho  a re  d en ied  their 
constitu tiona l right for th e  y e a rs  o f tim e, effort an d  m o n ey  it ta k e s  to win back  their 
right, th rough  co u rt action .

Submitted By:

Dale Bondurant 
HC-1 Box 1197 
Soldotna, Alaska 99669

cc: Concerned Alaskans 
Concerned Americans
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Here we go again.
There are alv ays those who demand special privileges and there by willingly 

subjugated the equal rights of all the people.
Even more at fault, there are those who are even more willing to use such matters 

for their own political purposes.
ANILCA Title VIII Subsistence priority for rural residents is such a matter. To 

understand the full implications of this provision, it is important to first establish some 
important facts.

Throughout recorded history, the fish, wildlife, and waters, as common property 
resources have been a compelling motivation for establishment of democratic equality 
under the law. This history of common USER ownership of these untitled properties has 
been recognized in what is referred as the Public Trust Doctrine.

The Public Trust Doctrine is an axiom of the recognition that the untitled fish, 
wildlife, and water properties be managed for the peoples common use. It was 
developed, evolved, and honed by its travel through centuries of time and various 
societies, that is why its purposes must be continued in light of changing history of 
regulations developing by agencies and court interpretations. But the thread of equality 
of common USE must not be broken by a priority of USERS.

The Alaska Constitution Article VIII Natural Resources explicitly reflects the 
Public Trust Doctrine mandate of equal protection of the law for USER of the fish, 
wildlife, and water as a common property resource. Section 3 “Common Use.” “Where 
ever occurring in their natural state fish, wildlife, and waters are reserved to the people 
for common use" is a pure axiom of such a public trust.

Section 4 Sustained Yield. Fish, forest, wildlife, grass lands and all other 
replenishable resources belonging to the State shall be utilized, developed, and 
maintained on the sustained yield principle, subject to preferences among beneficial 
USES”

Here in lies an oxymoron that creates confusion for those who do not wish to 
understand nor except that thread, of equal protection for all USERS, that ties together all 
Sections of Article VIII.

There can and will be Selective preferences among the beneficial USES of the 
common property fish, wildlife, and waters resources. Example: Subsistence, personal 
use and sport fisheries; all of which are recognized as personal common consumptive 
USES, which are specifically identified by methods, means, bag limits, species, 
availability, etc. But whenever or where ever, each such specific USES are selected for 
preference, then All USERS must be awarded their equal rights of consideration to 
participate in the harvest of these common use property' public trust resources.

This equality as USERS is further provided by Section 15. No exclusive right or 
special privilege of fishery shall be created or authorized in the natural waters of the 
State’’ and Section 17 “Laws and regulations governing the use or disposal of natural 
resources shall apply equally to all persons.’’

Alaska Constitution Article VIII is recognized by constitutional scholars as the 
best Natural Resources provision in the Nation. Members of the Constitutional

To all whom it may concern:



Convention spent more time on Article VIII than they did on the rest of the Constitution. 
The main thrust of Article VIII is that Alaska’s public resources are to be used by and for 
the common benefit of All of the people.

“Although 3, 15 & 17 vary in expression , they share at least one meaning; 
exclusive or special privileges to take fish and wildlife are prohibited in the use of natural 
resources subject to the disposition of the state.” Still further the constitutional 
Convention stated: “This section (15) is intended to serve as a substitute for the 
provision, prohibiting the several right of fisheries in the White Act.” “Instead of using 
the terminology of the Act, the purpose sought by it are given expression in a prohibition 
of exclusive right or special privileges of any person to the fisheries of the State."

In both the United States and Alaska Constitutions we find provisions of the 
public trust responsibility and further fortify the equal rights of USERS of the common 
property fish, wildlife, and water resource.

The Constitution of Alaska Article I Declaration of Rights: Section 1 Inherent 
Rights: This Constitution is dedicated to the principles that all persons have a natural 
right to life, liberty, the pursuit of happiness, and the enjoyment of the rewards of their 
own industry; that all persons are equal and entitled to equal rights, opportunities and 
protection under the law; and that all persons have corresponding obligation to the people 
and to the State.”

In opposition to the Subsistence priority for rural residents, Alaska Supreme 
Court Justice Moore stated: “This is an equal protection case, and an easy one at that.” 

Therefore in a rare show of openness, responsibility and ‘corresponding 
obligation to the people and the State’; I challenge, the secretly seven to submit in their 
proposed constitutional amendment the following addendum to “Article I Inherent 
Rights” ‘...that all persons are equal and entitled to equal rights, opportunities, and 
protection under the law [addendum: except as the Legislature may wish to deny these 
rights and selectively impose priority classes of USERS of Alaska's fish, wildlife, and 
waters public trust resources.]

I also challenge our esteemed congressional delegation, who pleads an ability to 
only selectively amend ANILCA, to submit such a companion phrase for the US 
Constitution Article XIV “No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States: nor shall anv State depriv e 
anv person of life, liberty, or (property)., .[(addendum) except as when Congress may 
wish to deny such protection and selectively impose priority classes of USERS of 
Alaska’s fish, wildlife, and waters public trust properties.]
(Footnote) This denial of equal protection under the law explicitly includes All residents 
of specifically named cities of Anchorage, Fairbanks, Ketchikan, and Juneau and thereby 
the sovereign State of Alaska is shorn of its equal footing status with the other states of 
the Union.

Court reversals of congressional and federal attempts to deny equal footing status 
is well documented: Wyoming v. Race Horse cite 163 US 514 (Enclosure I) presents a 
number of such attempts to deny, by federal acts, the equal footing clause to sovereign 
slates; and pertinate information is quoted in brief as follows: "The power of a state to 
control and regulate the taking of game can not be questioned.”



“This argument indicates at once the conflict between the right to hunt in the 
unoccupied land, with in hunting districts and the assertion of power to exercise of the — 
privilege in question in the state of Wyoming is in defiance of its laws”

The act which admitted Wyoming into the Union, as we have said expressly 
declared that state should have all the powers of the other states of the Union.”

“It was held that the shores of navigable waters and the soil under them were not 
granted by the Constitution of the United States, and hence the jurisdiction exercised 
there over by the Federal government, before the formation of the new state, was held 
temporarily and in trust for the new state to be there after created, and that such state 
when created, by virtue of its being, possessed the same rights and, jurisdiction as had the 
original states.” “The courts declared that to refuse to concede to Alabama sovereignty 
and jurisdiction over all territory within its limits would be to deny that Alabama has 
been admitted into the Union on an equal footing with the original states."

" In considering this act of Congress...it is unnecessary to institute any 
examination or criticism as to its legitimate meaning or operation or binding authority, 
further than to affirm that it could have no effect to restrict the new state as an 
independent sovereign government nor inhibit or diminish its perfect equality with the 
other members of the confederacy with which it was to be associated.”

“Whatever the limitation upon her powers as a government whilst a territory' 
condition, whether from.... legislation of Congress, it ceased to have any operative force 
except as voluntarily adopted by her, after she became a state of the Union." “On her 
admission she at once became entitled to and possessed of all tne rights of dominion and 
sovereignty which belong to the original states." "She was admitted, and could be 
admitted, only on the same footing with them... Equality of the constitutional right and 
power is the condition of all the states of the Union old and new."

“And it was held that a clause in the act of admitting California into the Union 
which provided that the navigable waters within the state shall be free to citizens of the 
United States, in no way impaired the power which the state could exercise over the 
subject if the clause in question had no existence.” “The act admitting California 
declared that she is admitted into the Union on an equal footing with the original stales in 
all respects whatever.” “She was not, therefore sh m by the clause as to navigable water, 
within t er limits, of any of the powers which the c riginal states possessed over such 
waters within their limits.”

How do these above quoted decisions relate to the mandate of federal 
management imposed by Congress in their enactment of Title VIV of ANILCA? The 
Federal Government has argued on several issues their supremacy right to impose this 
rural residency discrimination on USERS on public land within the limits of sovereign 
State of Alaska. This by fact and intent impinges upon the States sovereign servitude 
responsibility to manage Alaska’s fish, wildlife, and water public trust resource and there 
with denies her people and State the equal footing of the other states.

The federal government rightly claim that those dedicated lands such as National 
Parks, reserves, forests, etc.. are set aside for special purposes that requires compatible 
management of the fish, wildlife, and waters. This argument is a slender reed when 
viewed in the context of the Alaska Constitution recognition of such preferences of 
beneficial USES. But the mandate of ANILCA is in fact a federal oversight authority



demanding the imposition of a certain class of (intrastate rural residents) priority USERS 
of these common property fish, wildlife, and waters public trust resource. This —
imposition of such a factional and intentional denial of the protection of the privileges 
and immunities and the equal protection of life, liberty and property has no president in 
the police powers of the State sovereignty. All such attempts have been struck down by 
courts as violation of Articles IV, V, X, and XIV of the US Constitution.

The federal authorities used a two prong attack, on Alaska’s right to manage the 
fish, wildlife, and waters within its limits, by contending that it can claim federal 
authority by reserved water rights and over navigable waters of the federal public lands 
reserved within the limits of Alaska.

1. The reserved water rights of these National Parks, reserves, forest, etc.. are of 
a commendable and viable concern to protect their purpose, but to use this as 
a claim of federal supremacy over the states servitude responsibility to 
manage these fish, wildlife, and waters becomes a sham when viewed in the 
proper prospective and recognized purpose:

“Water Resource Management” “A Case Book in Law and Public Policy” 
(quote), “The United States follows state water law in appropriating water rights, but 
when it is unable to comply with the provisions of the law and still carry out federal 
purposes, state law may be preempted. The policy debate is over how vigorously the 
Executive will act in asserting preemption.”

[“Consider several possible federal needs for water. In which cases do reserved 
rights exist? In which must the government proceed to acquire water rights entirely 
according to state law? In which may aspects of state law be avoided in order to acquire 
water rights.?

1. The Department of Defense needs water to serve barracks built on a military 
reservation.

2. The Forest Service seeks in stream flow rights for fish and wildlife purpose in 
a national forest, but state law does not recognize in stream flows as a 
beneficial use.

3. The Park Service seeks to convert state-permitted agricultural rights it 
purchased from a farmer to in stream flow rights for a national park, but the 
state law allows in stream flow rights to be held only by a state agency.

4. The Bureau of Land Management (B.L.M.) seeks water rights to maintain a 
fishery in a stream on unreserved lands in a state that does not recognize in 
stream flows as a beneficial use.] (Enclosure II Water Resource Management)

The Alaska Constitution Title VIII Section 13 “...an appropriation of water shall 
be limited to stated purposes and subject to preferences among beneficial uses, 
concurrent or otherwise as prescribed by law, and to the general reservation of sh and 
wildlife.”

So there is no conceptual conflict with the responsible federal need for reserved 
water rights on these public lands, and the need of in stream flows for the general 
reservation of fish and wildlife as is mandated, This is the same constitution that was 
required by the Alaska Statehood Compact to prove the state - “has made an adequate



provisions for the administration, management, and conservation of said resources in the 
broad national interest.” To make reserved water rights the scapegoat of federal claim of 
management, not of preference USES, but of priority USERS of Alaska’s fish and 
wildlife, and waters public trust resources; is just another naked attack on Alaska’s right 
of equal footing and its people’s life, liberty and property rights of equality under the 
law.

This same federal attack is also aimed at those navigable waters that are on or 
flow through such federal lands that lie within Alaska limits. It shows a repeated lack of 
federal respect for the equal footing right of the State and, therefore, the state’s citizens.

The Alaska Statehood Compact explicitly provides: “The Submerged Lands Act 
of 1953...shall be applicable to the State of Alaska and the said State shall have the same 
rights as do existing states thereunder.” [“Submerged Lands Act” Title II "Section 3 
Right of the States”:

"(a) It is hereby determined and declared to be in the public interest that (1) title 
to and ownership of lands beneath the navigable waters within the boundaries of the 
respective States, and the natural resources within such land and waters. And (2) the right 
and power to manage, administer, lease, develop, and use the said lands and natural 
resources all in accordance with the applicable state law be, and they are hereby subject 
to the provisions hereof, recognized confirmed, established and rested in and assigned to 
the respective States.”

(b)(1) The United States hereby releases and relinquishes unto said States...all 
rights, title and interest of the United States, if any it has in and to said land, 
improvement and natural resources. (2) The United States hereby releases and 
relinquishes all claims of the United States.”

“Title I Definitions”
(e) The terms ‘natural resources’ includes without limiting the generality thereof, 

oil, gas, and all other minerals, and fish, shrimp, oysters, clams, crabs, 
lobsters, sponges, kelp, and other marine animals and plant life.] (Enclosure 
III, The Submerged Lands Act.)

It can be briefly explained that the federal government has a servitude 
responsibility to manage navigable waters for transportation and commerce. The State 
governments have a servitude responsibility to manage the natural resources within the 
submerged lands and all fish, marine animals and plant life within these navigable 
waters.

Now through Title VIII of ANILCA, Congress has shorn Alaska of its equal 
footing rights and the State’s citizens are denied their constitutional right of equality 
under the laws.

Some argue that the Alaska Statehood Compact’s provisions promising the State 
management authority of its fish and wildlife was an act of Congress arid it can also be 
taken thereof.

I will, in reply, argue that Title VIII of ANILCA, did not, in fact and effects, 
mandate the management of beneficial USES but instead it mandates the priority of a 
restricted class of USERS to participate in the harvest of these common property fish, 
wildlife and waters public trust resource.



If the people are so lackadaisical as to accept such politically motivated, 
imperialistic action, there still remains the fact that the Statehood Compact also provided 
that: "The Submerged Lands Act - shall be applicable to the State of Alaska and the said 
State shall have the same rights as do existing States thereunder.” If the same 
imperialistic implications exist - that what Congress gives, they can also take away 
then under the Constitutions provision of State sovereignty equal footing rights, it must 
follow that all other States would also lose their resource management authority as 
provided by said Submerged Lands Act.

The supremacy of the federal government also cannot subjugate the police 
powers of a sovereign State as delegated by US Constitution Article X; by an act of 
Congress such as Title VIII ANILCA.

I find that: Governor Knowles in delivering on past political promises to his 
supporters, Speaker Gail Phillips by laying foundations of future political aspirations, 
and former Governor Jay Hammond’s arrogant statement to shame Alaskans into giving 
up their principles of fairness for his idea of acceptable discrimination are personal 
positions; that further clouds the task force’s amendment product, hatched in secret of 
purpose and shows an irresponsible disregard for the Alaska Constitution’s provision 
"that all persons have corresponding obligations to the people and to the State."

I would still hope that instead of the acceptance o f ‘politically correct’ (?) 
positions, the incentive would instead be to protect the equal rights under the law for all 
people. Instead of accepting excuses that our Congressional delegation are inept at 
changing the prejudices and inequities of Title VIII ANILCA, we should look to the 
findings of the Alaska Supreme Court as the most important guide to the State’s legal 
position.

Some of the findings are as follows:
(1) “State control merely for the sake of control is a questionable goal when the 

terms infringe upon the open access values of Article VIII." (Enclosure IV, 
McDowell v. State of Alaska 1989)

(2) "We note that several other jurisdictions have struck down intrastate 
residential preferences in fish and game statutes.” “These authorities support 
our view that the equal access clauses of .Article VIII, which are special ty pes 
of equal protection guarantee, bar the residential discrimination imposed in 
this case.” (McDowell v. State of Alaska, 1989)

(3) “The common right, which one individual of die whole community is entitled 
to enjoy as much as another, cannot be made by law, the exclusive privilege 
of the people of a certain class or section upon terms that do rot apply to the 
whole people alike." "This right which one individual has in common with 
every other individual in the community to take and use fish and game, ferae 
naturae, is one that has existed from the remotest times, and although at one 
time in England after the Norman Conquest the right to take fish and game 
was claimed a royal prerogative to the exclusion of the people, it was restored 
to them by the Barons at Runnymede in 1215 and was declared in the great 
(Magna) Charter which they wrested from King John." “(McDowell quoted 
from Lewis v. State 110 Arizona 204)’’



“These rights were confirmed and established ever after in England by acts of 
Parliament, and they have come down to us from the laws of England and — 
may be regarded as a common heritage of the English speaking people.’’ 
“(McDowell, also see Parker v. People - 111 111 581; Greer v. Conn 161 US 
519; Martin v. Waddell 41 US)”

(4) “Where the necessity for the preservation of wild game and fish exists in 
certain territories of the State, that territory may be segregated for the purpose 
of regulating the right to taking game and fish therein; but the privilege of 
taking and using same must be extended to the people of the State outside of 
the territory upon the same terms that are given to those who are residents of 
the territory embraced in the legislation.” “(McDowell also see Hayes v. 
Territory 2 Wash T 286; State v. Higgins 51SC51; and Harper v. Galloway 58 
Fla 253)’’

(5) Alaska Supreme Court Judge Moore “This is an equal protection case, and an 
easy one at that." “Article I Section 1 of the Alaska Constitution provides 
that 'all persons...are entitled to equal rights, opportunities and protection 
under the law...” “The Alaska Constitution has a similar clause specifically 
concerning natural resources." Article VIII section 17 the Uniform 
Application Clause, ' provides that laws and regulations governing the use 
and disposal of natural resources shall apply equally to all persons similarly 
situated with reference to the subject matter and purpose to be served by the 
law or regulation’.’’ (McDowell)

(6) "In Owsichek v. State (Alaska 1988) we observed that Article VIII provisions 
were designed to ensure to the public the broadest possible access to wildlife.” 
We noted that “the common use clause imposes upon the State a trust duty to 
manage the fish, wildlife and water resources of the State for the benefit of 
All the People.” “(emphasis added)” “A minimum requirement of this duty
is a prohibition against any...special privileges" (McDowell).

(7) "In State v. Ostrosky (Alaska 1983), we observed that the common use and no 
exclusive right of fishery clauses reflect ‘anti-exclusionist values’."
(McDowell)

(8) (The following comments are excerpts from Anchorage Daily News article 
related to sovereign edicts over regulatory to manage Alaska’s common 
property' fish, wildlife and waters public trust resources: (Enclosure V) The 
US Supreme Court...refused to address a conflict between a federal appeals 
court and Alaska's Supreme Court over whether the state or federal 
government has the highest regulatory authority over hunting and fishing 
along Alaska’s waterways. The justices, without making any comments, let 
stand an Alaska Supreme Court ruling that said the State - not the Federal 
Government - has regulatory authority over subsistence hunting and fishing.
The case...dates back to an incident...on Naked Island in Prince William 
Sound. Michael Totemoff ...was convicted of illegally hunting deer with a 
spotlight off the island. He challenged his conviction, and based his legal 
case in part on what he said was the state's lack of authority to regulate his 
conduct in navigable waters. The Alaska Supreme Court upheld Totemoff s



conviction, ruling that state game laws applied to his conduct. “We are not 
obligated to follow (the Ninth Circuit Court’s ruling) since this court is not — 
bound by decisions of federal courts other than the United State’s Supreme 
Court" the Alaska Court said. “For a number of reasons... the federal 
government has no authority to regulate hunting and fishing in Alaska’s 
navigable waters", it added.] (Enclosure V, Anchorage Daily News article)

(9) “Despite repeated legal challenges to and multiple revisions of subsistence 
laws, ‘subsistence USES’ have long been defined in terms o f ‘customary and 
traditional USES’. “Accordingly we consistently have interpreted ‘customary 
and traditional’ to refer to ‘USES’ rather than ‘USERS’.” State v. Morrv 
1992; McDowell v. State: Madison (reference Payton v State of Alaska 1997) 
(Enclosure VI Payton v. State of Alaska)

Customs and traditions are important heritages of different peoples, but when 
they invoke prejudice they are merely demands of special privileges for some and destroy 
equality among All the people.

All past history shows that Title VIII ANILCA federal management oversight 
authority continues no matter what the State may do to comply. It was this blackmail 
purpose that resulted when Senator Stevens told the Alaska legislators that if they did not 
pass a subsistence priority statute, then Congress would. He then went before Congress 
and declared that this was what Alaska wanted. It was his devious purpose of supporting 
Title VIII ANILCA which resulted in the federal mandated oversight that unilaterally 
denies Alaskans its equal footing right to manage the State common property fish, 
wildlife and waters public trust resources.

As further proof of the foolish expectations for, a return of true State fish, 
wildlife, and water resource management authority, from the proposed discriminatory 
amendment to our “Common Use” and No exclusive right or special privilege clause of 
Alaska’s Constitution; I provide the following results from a meeting between Bruce 
Botelho (Governor Knowles appointed Attorney General) and over 20 Alaska 
Legislators.

(Enclosure VIII)

Speaker Phillips:
Bruce, time and time again, we have been told that if Alaska comes into compliance with 
the federal law, that we will be guaranteed the right to manage our fish and game 
resources again, or at least manage them with the least amount of federal interference. 
However, you will recall that when the...the same promises were made to us when we 
reassumed management of the walrus under the Marine Mammal Protection Act. And 
once we had that, then the management was forced...we were forced return walrus 
management to the federal government due to continued harassment by the federal 
government. Do we have any kind of guarantees whatsoever, that if we were to take 
action, whether it be to come into compliance as has been stated, or to reach some kind 
of compromise, or to come up with some kind of solution, do we have any guarantee



whatsoever that the federal government will pull out and take us out from under this 
threat of their interfering with our management? —
Bruce Botelho:
Madam Chairman, it’s a difficult question to answer. I don’t think there is an absolute 
guarantee and I think that Senator Taylor is correct when he has identified one aspect, 1 
think, very important, sometimes overlooked, which is that when we talk about a 
constitutional amendment and subsidiary laws bringing the state’s laws consistent with 
ANILCA, it does mean, obviously, that -  maybe not so obviously -  that fish and game 
managers would be state managers, setting guidelines. But it does not eliminate federal 
government oversight. ANILCA, by its terms, provides for any aggrieved citizen or 
person -  not limited to citizen -  to seek recourse ultimately in U.S. District Court, and to 
the extent that there is no resolution, the federal district court retains the right to fashion 
relief. And that would occur, does occur now, and would occur also with a constitutional 
amendment. The effect of a constitutional amendment found to be consistent with 
ANILCA, simply means, and it’s an important simple, that it would be state fish and 
game managers managing the fish and wildlife resources within the boundaries of 
Alaska. But it does not mean there’s no federal oversight.
Speaker Phillips:
So, just to clarify...could 1 just verify and clarify your response. We could take any kind 
of action we wanted in the state of Alaska. We could do arything we want to try to come 
into compliance...to meet the federal compliance and that'still does not guarantee us. that 
we would have the rights to manage our fish and game resources, regardless of what we 
do.
Bruce Bothelo:
If I’ve not been clear, Madam Chairman, we do have the right to manage. We are 
subject, how-ever, to federal court oversight by ANILCA. Whatever changes we make 
that bring us into compliance, the actions of our state government would be subject to a 
person challenging our... the propriety of our management under the guidelines of 
ANILCA. That is, whether we have in fact satisfied the rural subsistence priority found 
in Title 8.
Speaker Phillips:
What are we wasting time for, then?

Representative Bunde:
Well, I tend to oversimplify things, but to me that says that the state can manage, as long 
as they do it the way the federal government tells them to. In other words, the state 
managers do the talking, but the feds pull the strings.
Senator Taylor:
A puppet.

Senator Halford:



So a constitutional amendment, absent changes in ANILCA, is not a solution?
Bruce Botelho:
I have not said that though I would believe my—well, let me restate that is a correct 
assumption of my view. I think there are changes to ANILCA -  the solution lies in a 
combination of a constitutional amendment and certain changes to ANILCA.
Senator Halford:
Could the solution lie with changes to ANILCA without the constitutional amendment? 
Bruce Botelho:
I believe that there is no solution that can be found that rests solely on changes to 
ANILCA.
Senator Halford:
Politically or substantively?
Bruce Botelho:
Politically.
t

Senator Halford:
Isn’t it kind of an insidious thing though? I mean it starts out with subsistence 
management and that’s all that’s provided for in the federal law, but as you manage for 
subsistence, then you manage the other conflict. So, it’s not something I think that 
happens all at once even it you -  you know I think it happens insidiously and it grows as 
it goes, because the federal law doesn’t provide for management of fish and game, it 
provides for management of subsistence, but in order to manage the subsistence harvest, 
you have to cut off and deal with other harvests in conflict. So eventually, you get 
further and further into the management of every other use, and maybe even some non 
use areas - maybe some development areas as well.
Bruce Botelho:
Both that in terms of the expansion through the species, but also expansion 
geographically, whatever the outcome in Katie John in terms of navigable waters, we 
have separate related question in terms of management of species which passed between 
public and non public lands and the ability to regulate off public lands to make sure that 
the species are available to satisfy subsistence on public lands.
Senator Halford:
That’s my comment. My question goes back to Katie John and the probable outcome. It 
seems that the -  you.know we have lot of other states that are on our side on navigational 
servitude. We have lots of arguments and lots of history to win that portion of the case, 
but what about federal reserve water rights. Isn’t that the place where we can lose in 
pan and be variable based on a whole bunch of further determinations down the road? 
Joanne Grace:
Yes, I think -  I think it s going to be harder for the court to base its decision on that 
because what the court would essentially be saying is if the United States has any 
interest, no matter how small in the water, that that converts the entire waterway into 
public lands. It’s an absurd result because essentially we’ll convert all lands and waters 
in Alaska into public lands. For example, we are just before the Ninth Circuit that it 
would -  we argued this in the context of an absurd result. All lands in Alaska patented
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after the year 1890 are conveyed subject to (indisc.) and easements (indisc.). That is an 
interest that the United States holds in all lands they’ve patented after 1S90 (indisc.). So- 
we argued that (indisc.) tend to any tiny interest of the United States to convert back 
areas of land and water into public lands. So I think that it’s going to be pretty difficult 
for the court to base its decision on federal reserve water rights, but if the court does, 
then we’re looking at a waterway by waterway determination or maybe a reservation 
system by reservation system of determination of whether the United States has the 
waterway.
Senator Halford:
But don’t you think that’s -  1 mean do you think they’ll go back to navigational servitude 
or you think there is any chance that they will? I mean that one seems to go even further 
back into the...
Joanne Grace:
There’s never been a decision that said a navigational servitude is a property interest and 
I think the Supreme Court has been -  in power of the federal government (indisc.). So it 
would be -  it would surprise me if the Ninth Circuit would rule that way just because the 
concept is so odd. But (indisc.), I guess don’t feel really comfortable predicting what 
they’ll do.
Bruce Botelho:
That might be something to elaborate on very briefly and that is to say that in virtualK 
every case presented to the Ninth Circuit, the Ninth Circuit has favored the subsistence 
use over adverse interest, frequently the state of Alaska.

This meeting is reminiscent of the same lame brain solutions and 
Administration’s propagandized attempts to sell the same illusionary state management 
control, discussed before the special Legislative session in 1990,

During both periods, there appears, the Governor’s willingness to continue to 
support the impingement against the rights of All the peoples; and their right of equal 
consideration in the harvest of Alaska’s common property fish, wildlife and wildlife 
public trust resources. To illustrate this relentless subjugation of equal footing as granted 
all of the other states; and to tie together this continuous attitude, I enter the dissertation 
that I wrote in response to the 1990 special Legislative session (Enclosure VIII), "State 
Control Management of Alaska’s Fish and Wildlife, Illusionary or Fact?"

It is of related importance to note that in the above referenced dissertation; (i.e. 
Enclosure VIII), I referenced the effect of, the Gulkana River 1987 US District Court 
decisions, on the States ownership of our navigable waters and therewith the 
management of Alaska’s fisheries as provided by the Submerged Lands Act.

This decision (Gulkana River Enclosure IX) established the broadest 
interpretation - susceptibility to transportation - as to the determination of navigable 
waters, by a federal court. Therefore, Alaska gained title to millions of acres of 
submerged lands and the State management authority of the fish in an estimated 100.QUO 
to 180,000 miles of navigable water as provided by the Submerged Lands Act and the 
equal footing provision Article IV US Constitution.

Some of the pertinent quotes from the Gulkana River case are:



“ 1. Navigable Waters 36(1) Title to beds of navigable inland water bodies in 
Alaska passed from the United States to Alaska when Alaska entered the Union; ~ 
therefore, beds of navigable waterbodies in Alaska were not available for selection or 
changeable to either Alaska Native Claims Settlement Acts or the Alaska Statehood Act 
entitlements."

“This case raises difficult questions concerning application of the well settled 
principles that a state is vested with title to the beds underlying navigable waterbodies at 
the time the state enters the Union."

“However under the ‘equal footing doctrine’, see Pollard’s v Hagan ...and its 
codification in the Submerged Lands Act of 1953, title to the beds of navigable inland 
waterbodies passes from the Untied States when the state enters the Union."

“Because title to the beds of navigable waterbodies passed automatically to 
Alaska at the time of statehood, they are neither available for selection nor chargeable to 
either the ANCSA or the Statehood entitlements.” (See generally 43 USC 1602 (e) 1610 
- 1611, 1631 and 48 USC prec. 21 Sec. 6 (a) and (b).)

"American courts adopted the English common law principle that navigable 
waterbodies are held by the sovereign in trust for the public.” “In Martin v 
Waddell...the Supreme Court found that the title navigable waterbodies in the former 
colonies, formerly held by the King of England in trust for the public pursuant to the 
common law doctrine of navigable waterbodies, was by virtue of the Revolution rested in 
the States."

"Other consideration unique to the American system of government came into 
play when applying the doctrine of title navigability to waterbodies lying outside the 
original 13 colonies.” “Under the equal footing doctrine, new states have the same 
rights, sovereignty and jurisdiction as the original states possess within their respective 
borders.”

“Under the Americanized version of common law doctrine of navigability, by 
virtue of the rights gained in the Revolution and confirmed by the Constitution, it is the 
state, as opposed to the federal government, which hold title in public trust of'public 
waterbodies’ and it is through application of the definition of navigability that the 
determinations made of which waterbodies are public and which tire not."

“The purpose then of the equal footing doctrine as applied to questions of title 
navigability is to ensure that all states are rested with the same right of safeguarding 
'public’, that is ‘navigable waterbodies’." (emphasis added)

As can be readily seen this Gulkana River federal court decision is very repetitive 
in it’s references to the equal footing right of the State of Alaska; which would include 
the public trust title to and management authority of the submerged lands and the 
fisheries of all of the navigable waters within Alaska.

It has been my long time observation that State officials have continually 
displayed an apathy of appreciation of the value of this Gulkana River decision. They 
ignore the public citizens’ struggle who wrestled the title to millions of acres of 
submerged lands and therewith the management of all of the fisheries in the States 
navigable waters. At that time federal opposition, also included Alaska’s congressional 
delegation, and now for political positioning, they again demand that a passive public



accept an unconstitutional proposed amendment to vote away their Constitutional 
protection of "life, liberty, and property” and the equal protection “under the law”. —

In this instance such an amendment would impinge not only on the Statehood 
Compact, Alaska Constitution Article I Section 7 Inherent Rights, and Article VIII 
Natural Resources; but also the US Constitution Article IV privilege and immunities, 
Article X States police powers and Article XIV life, liberty and property equal protection 
clauses.

I find that the Administrations irresponsible action in dropping, with prejudice, 
their opposition to parts of the Katie John case (the sanction of federal management) 
should raise the question of its (the Governor) purpose and position on the question of 
navigability State servitude title; if they are willing to vacate this right of equal footing of 
State management authority, by subjugating it under the proposed Constitutional 
amendment.

With such a voluntary subjugation the question of state title of navigable 
servitude, management authority can then be viewed as an issue that is moot.

In a true democracy the decision to subjugate a persons inherent rights of equality 
under the law must be of an individuals own volition. Then right to life, liberty and 
property cannot be made the preview of the vote of a majority. There are many who 
would deny the right of all people just to obtain privileges for their own purposes. This 
demand for personal privileges results in the automatic imbalance on the scale of justice.

Therefore I find that such a rear ended assault on these constitutionally protected 
nghts of All citizens, are not a proper subject for a vote by majority of Alaskans. It is 
only the preview of the people of the Nation as a whole; and then only when presented as 
an honestly open, unclouded presentation of all of these most important rights of equal 
protection under the law and through the appropriate lawful process.

In support of this position, I present the following references:
(Enclosure X State v Julow; Supreme Court of Missouri)
“A citizen cannot be deprived of a right secured by the Constitution by a statute 

passed as a police regulation."
“...the 5th amendment of the constitution of the United States, providing, among 

other things, “nor deprived of life, liberty or property without due process of law." "In 
section 30, supra, as well as in the section in the federal constitution just recited, it will 
be noted that the rights of life, liberty, and property are grouped together in the same 
sentence; they constitute a trinity of rights, and each, as opposed to unlawful deprivation 
thereof, is of equal constitutional importance.” “With each of those rights, under 
operation of a familiar principle, every auxiliary right, every attribute necessary to make 
the principal right effectual and valuable in its most extensile sense, pass as incidents of 
the original grant.” “The rights thus guaranteed are something more than the mere 
privileges of locomotion; the guaranty is the negation of arbitrary power in every form 
which results in a deprivation of a right."

"These terms: “life”, “liberty," and "property,” are representative terms, and 
cover every right to which a member of the body politic is entitled under the law."
“Within their comprehensive scope are embraced the right of self-defense, freedom of 
speech, religious and political freedom, exemption from arbitrary arrests, the right to bu> 
and sell as others may, - all our liberties, personal, civil, and political - in short, all that



makes life worth living; and of none of these liberties can any one be deprived except by 
due process of law.” “Now, as before stated, each of the rights heretofore mentioned — 
carries with it, as its natural and necessary coincident, all that effectuates and renders 
complete the full, unrestrained enjoyment of that right.”

“The ‘law of the land’ and ‘due process of law’ are the legal equivalents of each 
other." Touching this topic, a distinguished jurist observes: “Perhaps no definition is 
more often quoted than that given by Mr. Webster in the Dartmouth College Case: ‘By 
the law of the land is most clearly intended the general law, a law which hears before it 
condemns, which proceeds upon inquiry and renders judgement only after trial,’ ‘The 
meaning is that every citizen shall hold his life, liberty, property, and immunities, under 
the protection of the general rules which govern society.’ ‘Everything which may pass 
under the form of an enactment is not, therefore, to be considered the law of the land.” 
“Cooley, Const. Lim. (6lh Ed.) 431. Comstock, J., when discussing a constitutional 
prohibition, such as ours, said: ‘No doubt, it seems to me, can be admitted to the meaning 
of these provisions.’ ‘To say, as has been suggested, that ‘the law of the land' or ‘due 
process of law’ may mean the very act of legislation which deprives the citizen of his 
rights, privileges, or property, leads to a simple absurdity’. ‘The constitution would then 
mean that no person shall be deprived of his property or rights unless the legislature shall 
pass a law to effectuate the wrong; and this would be throwing restraint entirely away. *
* * Where rights of property are admitted to exist the legislature cannot say they shall 
exist no longer; nor will it make any difference although a process and a tribunal are 
appointed to execute sentence’.” “If this is the ‘law of the land’, and ‘due process of 
law’ within the meaning of the constitution, then the legislature is omnipotent.’ ‘It may, 
under the same interpretation, pass a law to take away liberty of life without a pre­
existing cause, appointing judicial and executive agencies to execute its will.’ ‘Property 
is placed by the constitution in the same category with ‘liberty and life’.’’ Wynehamer v 
People, 13 N.Y. 37S. Here, the law under review declares that to be a crime which 
consists alone in the exercise of a constitutional right, to wit, that of terminating a 
contract, - one of the essential attributes of property, indeed property itself, under 
preceding definitions. Brought to the bar of a court on such a charge, the accused would 
have been prejudiced in so far as the criminality of the act charged is concerned." “No 
question could there be made or admitted as to the quality of the act.” “That would have 
been settled by the previous legislative declaration, and it would only remain to find the 
fact as charged in order to declare the guilt as charged.” “But the fact as charged, as 
already seen, is not a crime, and will not be a crime so long as constitutional prohibitions 
are respected and enforced." “If an owner, etc., obeys the law on which this prosecution 
rests, he is thereby deprived of a right and a liberty to contract or terminate a contract, as 
all others may; if he disobeys it, then he is punished for the performance of an act wholK 
innocent, unless, indeed, the doing of such an act, guaranteed by the organic law, - the 
exercise of a right of which the legislature is forbidden to deprive him, - can by that bod> 
be conclusively pronounced criminal.” “We deny the power of the legislature to do this, 
to brand as an offense that which the constitution designated and declares to be a right, 
and therefore as innocent act; and consequently we hold that the statute which professes 
to exert such a power is nothing more or less that a “legislative judgement,” and an 
attempt to deprive all who are included within it’s terms of a constitutional right without



due process oflaw." “A statute would not be constitutional which should select 
particular individuals from a class or locality and subject them to peculiar rules, or 
impose upon them special obligations or burdens, from which others in the same class or 
locality are exempt. * * * Everyone has a right to demand that he be governed by general 
rules, and a special statute which, without his consent, singles his case out as one to be 
regulated by a different law from that which is applied in similar cases would not be 
legitimate legislation, but would be such an arbitrary mandate as is not within the 
province of free government.” “Cooley, Const. Lim. 391.” “The legislature may 
legislate in regard to a class of persons, but they cannot take what may be termed a 
natural class of person, split that class in two, and then arbitrarily designate the 
dissevered fractions of the original unit as two classes and enact different rules for the 
government of each.” “This would be a mere arbitrary classification, without any basis 
of reason on which to rest, and would resemble a classification of men by the color of 
their hair or other individual peculiarities, something not competent for the legislature to 
do.”

“The litigated statute is also in conflict with section 1, an. 14, of the federal 
constitution, aforesaid, forbidding that “any state deprive any person of life, liberty, or 
property without due process of law," as to which the same considerations as heretofore 
announced apply.”

“Nor can the statute escape censure by assuming the label of a "police 
regulation.” It has none of the elements or attributes which pertain to such a regulation, 
for it does not, in terms or by implication, promote or tend to promote the public health, 
welfare, comfort, or safety; and if it did, the state would not be allowed, under the guise 
and pretence of a police regulation, to encroach or trample upon any of the just rights of 
the citizen, which the constitution intended to secure against diminution or abridgment.”

“In conclusion it may be said that there is a broad distinction between the 
invasion of a right conferred by the constitution, to wit, a right of property, carrying with 
it, as we have seen, all the liberties, attributes, and coincident rights, and those rights 
which are the mere creatures of legislative gratuity, where the legislature granting a 
privilege or bestowing a bounty may, of course, as no constitutional right in involved, 
prescribe the conditions upon which the privilege may be exercised or the bounty be 
obtained.”

I charge that those politicians who would amend, Alaska's Constitution, to 
eliminate open, equal access to ALL USERS of the States fish, wildlife, and waters 
common property resource; are in fact impinging on the Nations Constitutional 
provisions of equal protection under the law. As long as they can momentarily deliver 
on a political promise, they care not of their denial of this equal protection to a segment 
of citizens who must spend time, effort, and money to gain back their inherent right to 
life, liberty, and property. The politician can then claim they tried to deliver on those 
self interest commitments, without any thought or obligation of responsibility to those 
public rights of all persons.

It is because of such irresponsible political attitudes that the courts have 
consistently found that the Constitutional rights cannot be impinged upon by submitting 
to a vote, one’s right to life, liberty, and property.



In a more recent case, the Colorado Supreme Court ruled, "Ones right to life, 
liberty and property...and other fundamental rights may not be submitted to a vote; they— 
depend on the outcome of no election.” (Enclosure XI, attachment (a))

In addressing this case (Enclosure XI, Roy Romer, Governor of Colorado v. 
Richard Evans 1996) the US Supreme Court found the following:

"One century ago the first Justice Harlan admonished this Court that the 
Constitution ‘neither knows or tolerates classes among citizens.’” "Unheeded then, these 
words now are understood to state a commitment to the law’s neutrality where the rights 
of persons are at stake." "The Equal Protection Clause enforces this principle and today 
requires us to hold invalid a provision of Colorado’s Constitution."

"Colorado’s state and municipal laws typify this emerging tradition of statutory 
protection and follow a constitutional pattern."

"These statutes and ordinances also depart from the common law by enumerating 
the group or persons within their ambit of protection." "Enumeration is the essential 
device used to make the duty not to discriminate concrete and to provide guidance for 
those who must comply.” “...it’s sheer breath is so discontinuous with reasons offered 
for it that the amendment seems inexplicable by anything but animus toward a class that 
it affects; it lacks rational relationship to legitimate state interest." "...even in the 
ordinary equal protection case calling for the most deferential of standards, we insist on 
knowing the relation between the classification adopted and the object to be attained."
"By requiring that the classification bear a rational relationship to the independent and 
legitimate legislative end, we ensure that classification are not drawn for the purpose of 
disadvantaging the group burdened by the law.”

“Amendment... confounds this normal process of judicial review. "It is at once 
too narrow and too broad.” “It identifies persons by a single trait and then denies them 
protection across the board."

(The same thoughts were addressed in McDowell v. State; and are also imposed 
by Title VIII ANILCA.)

Further quotes from Enclosure XI:
"...discriminations of an unusual character especially suggest careful 

consideration to determine whether they are obnoxious to the constitutional provision."
"lt is not within our constitutional traditions to enact laws of this sort. Central both to the 
idea of the rule of the law and to our own Constitution’s guarantees of equal protection is 
the principle of government and each of its parts remain open on impartial terms to all 
who seek its assistance.” “Equal protection of the law is not achieved through 
indiscriminate imposition of inequalities."

"The guaranty o f ‘equal protection’ of the laws is a pledge of the protection of 
equal laws.” (Enclosure XI) “The liberty of which the fourteenth amendment forbids a 
state from depriving anyone without due process of law is something more than freedom 
from enslavement of the body or from physical restraint.” “In my judgement the words, 
'life, liberty or property’ in the fourteenth amendment should be interpreted as 
embracing every right that may be brought within judicial cognizance and therefore no 
right of that kind can be taken in violation of ‘due process of law’." (Taylor v Beckman 
20 S.C.T. 890, 1016, 178 U.S. 548, 44 LCD 1187) (Enclosure XI attachment)
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There is an even more insidious demand developing from the constitutional 
Hawed edicts of Title VIII ANILCA: Some of the growing demand for a subsistence ~  
based priority are claimed to be a right of Native heritage and as a matter of religious 
preference. There is no fault with the fundamental claims; but when the> become the 
basis for demands of any priority right, they in fact, result in discrimination based on 
ethnic identity (race) and religious preference. Such results have no place in a 
democratic society and are especially obnoxious when it denies Common Use of 
Alaska’s fish, wildlife, and waters public trust resource properties.

This preordain both a civil rights violation, as well as an equal protection cases 
I believe that I have presented a fair rationale to support the States sovereign 

public trust authority and responsibility to manage Alaska common property fish, 
wildlife, and water resources. This authority is supported by the Alaska Statehood Act. 
Submerged Lands Act, Alaska Constitution, US Constitution and a documented history 
of such authority throughout our Nation's history.

I would now add, that with the matter of the fisheries there is an additional 
argument against federal management interventions in Alaska’s anadromous fisheries 

There is no justification to trigger Title VIII ANILCA illegally mandated 
subsistence priority class of USERS. Since the total yearly persona! consumptive USES 
are less that 1 '/: percent (i.e., subsistence 007; personal use .0009, and sport fisher. 
.006) of the state total harvest of Alaska salmon; there can be no perceived shortage 
I Enclosure XII)

It appears that the demands for the priority of USERS is more of selfish 
infatuation than any reality.

Respectfully submitted.

Dale Bondurant 
HC1 Box 1197 
Soldotna. AK 99669  
Phone( 9 0 7 ) 2 6 2 - 0 8  IS
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Subsistence

I moved to Alaska when I was little and married a life long Alaskan. We are now raising third generation 
Alaskans. A subsistence preference for any class of people based on location, race, age or any other way to 
delineate a preference is wrong! The Zoebel/Permanent Fund lawsuit established that we can’t create a separate 
classs of citizen based on residency.

We must give credit to the powerful lobby effort of the Alaskan Natives. Exemptions from welfare reform; the 
inflated purchases of their land from the Exxon oil spill moneys; the new Alaskan Native Hospital which 
provides free medical service to native Americans; to the current proposal to spend Sl.l Billion on modem 
sanitation systems to connect only 8,000 homes to sewer and water lines is outrageous. As a taxpayers of 
Anchorage I resent this gross misuse of public funds. This sewer system reflects 5137,500 per home with no 
assessments or community obligations to the bonds. $137,500 is almost the average selling price of a home in 
Anchorage.

A subsistence preference has only been made an issue by Senator Ted Stevens. Why is this an issue after 20 
years of ANCSA (Alaska Native Claims Settlement Act)? What is so bad about the federal government taking 
over the fish and wildlife management? Most of Alaska is federal land or Native land with priority subsistence 
rights to Natives. All the land conveyed by the Oil Spill Council has a native subsistence priority. Maybe 
having the Feds manage Fish and Wildlife will save the state money!

In addition to Federal land and Native Corporation land (44 million acres), every Alaskan Native that could 
establish a subsistence claim to land has been granted a 160 acre Native allotment. These allotments represent 
the best hunting and fishing sites in all Alaska. BLM reports that applications for 5,721 Native Allotments 
were still pending as of September 30, 1996. On all these lands, they have a subsistence priority. Enough is 
enough.

A subsistence life style is a luxury. Who would not like living in a beautiful remote Iocat'on in a pristine 
environment, with no other responsibilities than your day to day existence. As long as Uncle Sam and the State 
of Alaska pay for all your housing, medical and education. Its a recreational lifestyle with no financial 
obligations!

We can’t stop the twentieth century from coming. No one is owed a lifestyle. When the resources and 
economic opportunities no longer can support your lifestyle, man moves. This has been true throughout mans 
evolution. The Alaska Natives must take financial responsibility for their lifestyle or move to other areas where 
there are jobs. People that give up the big-city in favor of a rural life style fully expect the cold seat of an 
outhouse.

Respectively,

)iane Blac&mith 
2755 Illiamna 
Anchorage, Alaska 99517
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Alaska Boating Association * PO Box 210430 * Anchorage Alaska 99521 
E-Mail to  loneagle@alaska.net

I am Speaking in regards to the issue that is very up-front and apparent at this time being. 
The Subsistence issue,„Constitutional Amendment consideration,,,relationship to 
ANILCA. This issue has been under debate in our great state since the 70’s and Title VIII 
of ANILCA has added another “black cloud” to an already complex, complicated issue.

What vvc feel is of most importance, to all Alaskans, is the Consitutional Amendment part 
of this issue. This group should attack this issue, up front and before anv other part of the 
issue is considered. We are being pressured by Congress to change our Constitution to 
conform to what is considered by most of us to be an unconstitutional federal statute. If 
this group wants to truly do something to resolve all the issues, it must br taken a 
piece-at-a-time and resolve each piece respectively. We know you have tried and now you 
have come to us for our opinions and thoughts and now we suggest that you stand united 
against the Constitutional Amendment and send a message to our Congressional 
Delegation to end this “blackmail “ the Federal government is holding over our great state. 
With that resolved, and knowing that our Constitution is protected, we can then go to 
work and begin to resolve the other issues involved. No matter how many proposals are 
put forth, we must have EQUAL access to our fish and game. We have paid for these 
studies done to keep our renewable resources stable so that we can fish and hunt together 
and benefit equally in the harvest of OUR fish and Game.

Look at the whole picture, and be honest with the people of this great state, subsistence is 
just a small but very important part of this and can be solved once the people of this state 
know that we cannot and will not be continually “blackmailed” by the federal government. 
When the Governor withdrew the suit against Federal government, he opened up 
“pandora’s box” and now look at us. Now' we are being divided within our state, and that 
has to stop. Make and Stand for all Alaskans and inaintain~equallv for one and all. Thank 
you for the time and for listening to us.

Donald E. Sherwood 
President

- “Dedicated to t/te ti^/tto ofi Doatcnc

mailto:loneagle@alaska.net
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Senator,

S u b s i s t e n c e . . .m y  t w o  b i t s  w o r t h .  T h e  s t a t e  m u s t  r e t a i n  m a n a g e m e n t .  I  
d o u b t  t h a t  a n y  r u r a l  p r e f e r e n c e  w i l l  b e  m u c h  d i f f e r e n t  t h a n  i t  i s  n o w .  
T h e r e  i s  d e f a c t o  d i s c r i m i n a t i o n  a t  p r e s e n t  m e r e l y  b e c a u s e  o f  a c c e s s  t o  
f i s h  a n d  g a m e  b y  " r u r a l "  r e s i d e n t s .  I f  t h e  AOC d o e s n ' t  w a n t  
p r e f e r e n c e  b a s e d  o n  z i p  c o d e s  w h y ,  m a y  I  a s k ,  d o  we c h a r g e  
n o n - r e s i d e n t s  h i g h e r  l i c e n s e  f e e s .  Why i s  t h e  p e r m a n e n t  f u n d  
d i s t r i b u t e d  t o  o n l y  A l a s k a n s ?  Z i p c o d e  d i s c r i m i n a t i o n ?  Why  a r e  t h e r e  
s e n i o r  c i t i z e n  d i s c o u n t s ?  A f o r m  o f  d i s c r i m i n a t i o n ?  B a s i c a l l y  my 
s u b s i s t e n c e  p e r m i t  i s  c a l l e d  a  p e r s o n a l  u s e  p e r m i t .  R a l p h  S e e k i n s  
d o e s n ' t  h a v e  i t  t h a t  b a d .  On t h e  o t h e r  s i d e ,  y o u  k n o w  t h a t  t h e r e  w i l l  
b e  m a n y  " f r i v o l o u s "  l a w s u i t s  f i l e d  b y  n a t i v e  g r o u p s .  Why w o u l d n ' t  F t  
Y u k o n  s u e  t h e  F e d e r a l  G o v e r n m e n t  t o  i n c r e a s e  t h e i r  s u b s i s t e n c e  f i s h e r y ?

Why w o u l d n ’ t  t h e  c o u r t s  f o r c e  r e d u c t i o n s  t o  t h e  c o m m e r c i a l  f i s h e r y  i n  
t h e  l o w e r  Y u k o n  i n  a n  a t t e m p t  t o  c o m p l y .  I  d o n ' t  s e e  a n y  o f  t h e  r u r a l  
r e s i d e n t s  n o t  g e t t i n g  a d e q u a t e  s u b s i s t e n c e  r e s o u r c e s  a t  p r e s e n t .  Why  
n o t  j u s t  a c k n o w l e d g e  w h a t  i s  a l r e a d y  o c c u r i n g ?  C h a n g e  t h e  S t a t e  
c o n s t i t u t i o n .  I  d o n ’ t  l i k e  r a c i a l  o r  z i p  c o d e  p r e f e r e n c e s  a n y  m o r e  
t h a n  t h e  AOC b u t  t h e  a l t e r n a t i v e s  a r e  r a t h e r  s l i m  o r  n o n e .  J u s t  t e l l  
t h e  s u b s i s t e n c e  u s e r s  t h a t  t h e  S t a t e  o r  t h e  F e d s  c a n  e a s i l y  
c o m p l y . . . w e ' 1 1  j u s t  c u t  t h e  c o m m e r c i a l  h a r v e s t s .  W h a t  a  m e s s !

Fairbanks, AK 997 t 2
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SUBSISTENCE
THE STATE OF ALASKA VERSUS THE UNITED STATES OF AMERICA

Prepared for 
Legislative Hearings on Subsistence 

27 September 1997 
~B^W ayne’Anthony Ross "

There is an old cliche that says “When all else fails, look at the instructions.’’

Instructions for governments, at least in this country, are contained in documents 
called constitutions. The government of the United States has one. The government of the State 
of Alaska has one.

There is nothing in the Constitution of the United States that gives the U.S. 
Government the authority to govern fish and game resources of the individual states1. Instead. 
Article X of the United States Constitution states, clearly, that:

“The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the states, are reserved to the states, respectively, or to 
the people.”

From the United States Constitution.

It would appear, therefore, that a simple reading of the “instructions” established 
for operating the U.S. Government would indicate that the U.S. Government should not be 
interfering with any state’s fish and game resources. If there are no powers delegated to the 
United States Government by the Constitution to govern fish and game resources. Article X of 
the U.S. Constitution provides that such powers are reserved to the individual states or the 
people.

Alaska also has a Constitution. Alaska's Constitution was adopted by the 
Alaskan Constitutional Convention on 5 February 1956, it was ratified by the people of Alaska 
on 24 April 1956, and it was sent to the President of the United States for submission to the

'Some commentators and courts have cited Article IV, Section 3, of the U.S. Constitution 
for this authority. That Section reads: "The Congress shall have power to dispose of and make 
all needed rules and regulations respecting the territory and other property belonging to the 
United States...”. Even if such interpretation of this section is correct, however, the actions of 
Congress during the statehood proceedings clearly demonstrate that Congress, through the 
Statehood Compact, contractually delegated any such authority to the State of Alaska Congress 
cannot, therefore, unilaterally withdraw from that contract.



Congress. Congress ratified Alaska’s Constitution and Alaska was formally proclaimed a State 
on 3 January 1959.

During the period between the adoption of our Constitution by Alaskans, and the 
proclamation of statehood. Congress passed the Statehood Compact, which was approved by the 
citizens of Alaska. That Statehood Compact said the State of Alaska was to manage the_vacant._ 
unappropriated, and umes^rveJia^dFbelongTng'toThe Federal Government in Alaska, for which 
we were to receive 90% of the potential revenue from those lands (the so-called “90-10 split”)2.

“On 18 December 1971, the Congress of the United States, the President, and the 
State of Alaska, including a wide representation of Alaska Natives, came to an agreement called 
the Alaska Native Claims Settlement Act (ANCSA) (Public Law 92-203). That agreement read, 
in part:

‘All aboriginal titles, if any, and claims of aboriginal title in Alaska 
based on use and occupancy, including submerged land underneath all water 
areas, both inland and offshore, and including any aboriginal hunting or 
fishing rights that may exist, are hereby extinguished.”

From the Alaska Native Claims Settlement Act

In exchange for such waiver of any claims for “aboriginal title" and “aboriginal 
hunting or fishing rights” the Alaska Native peoples received 5962,000,000J and TT.OOO.OOO4 
acres of land (15 % of the land base of the state).”’5

“Section 2 of ANCSA made it very clear that this settlement sealed all claims 
“with certainty' and ‘without establishing any permanent racially defined rights or privileges’.”6

2"One of the most central, most emotional and most critical issues that brought this vast 
Federal Territoiy to choose Statehood was Alaskan insistence that Statehood result in the transfer 
of the managemer t of fish and wildlife on aH lands and waters from Federal agencies to the 
State.” From APS A Briefing Paper, 25 June 1990, by Ric Davidge.

3Five hundred million dollars (5500,000,000) of this settlement Figure came from the 
State of Alaska.

4This figure of 44,000,000 acres did not include the total amount of land authorized under 
individual allotments (possibly over 1.5 million acres). Native Corporations, established by 
ANCSA, selected lands for their economic, cultural, and subsistence resources that took 
precedence over previously authorized State land selections.

5APSA Briefing Paper, supra.

6APSA Briefing Paper, supra.
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When the Statehood Compact was passed and Alaska was made the 49th State, 
among other provisions of Alaska's Constitution, Congress ratified these

“ARTICLE I: This constitution is dedicated to the principles that all 
persons have a natural right to life, liberty, the pursuit of happiness, and the

 ePjoyrnentof thc rewards of their own industry, that all persons are equaj___
and entitled to equal rights, opportunities, and protection under the law; and 
that all persons have corresponding obligations to the people and to the 
State.

ARTICLE 1, SECTION 15: ...(N)o law making any irrevocable grant 
of special privileges or immunities shall be passed....”.

ARTICLE VIII, SECTION 3: Wherever occurring in their natural 
state, fish, wildlife, and waters are reserved to the people for common use”

ARTICLE VIII, SECTION 4: Fish, forests, wildlife, grasslands, and 
all other replenishable resources belonging to the State shall be utilized, 
developed, and maintained on the sustained yield principle, subject to 
preferences among beneficial uses”.7

ARTICLE VIII, SECTION 17: Laws and regulations governing the 
use or disposal of natural resources shall apply equally to all persons 
similarly situated with reference to the subject matter and purpose to be 
served by the law or regulation.

From the Constitution of the State of Maska.

When Congress passed the Alaska National Interest Lands Conservation Act 
(ANILCA)8 in 1980, it included a subsistence priority on federal lands and allowed subsistence 
hunting on national interests lands. ANILCA requires that subsistence rights be given only to 
“rural” residents. Section VIII of ANILCA mandates federal management of fish and wildlife 
resources on federal lands in Alaska jf  Alaska's subsistence law does not conform with the 
provisions of ANILCA.

Today we see a massive and organized campaign against hunters and hunting.

7Under Alaska’s Constitution, there can be a preference for uses, but not a preference for 
users. Thus, under Alaska's Constitution, subsistence can have a preference over sport or 
commercial uses, but one subsistence user cannot have a preference over another subsistence 
user.

816 U.S.C.A., Sections 3101-3233.



Preservationist groups, so called “Friends of Animals”, “People for the Ethical 
Treatment of Animals” (PETA), various humane societies, anti-gun groups, and others know that 
the best way to end hunting is to first divide the hunters. We need only look at what happened at 
St. Paul Island in the Pribilofs to see the adverse effects that result when hunting rights once 
enjoyed by everyone are eroded into a special privilege for the very few. As a result of the 
passage of the Marine Mammal Protection Act, only Native people could take marine mammals. 
The hunting of polar bear, whale, walrus, seal, sea lion, ana fur seals enaea forall non-Natives . 
With only a small group of hunters (Natives) who still possessed rights to take fur seals, it was 
very easy for the government to end the taking of fur seals in the Pribilofs. When only the 
Natives were legally able to take these animals, there were no large pressure groups of hunters 
left to protest the government’s shut-down of the fur seal industry on St. Paul. By obtaining 
special rights, rights that others did not possess, Native people, and especially those on St. Paul 
became the real losers10. When they had to stand alone, without the support of other hunters, 
their right to harvest fur seal in the Pribilofs was easily ended11.

We now see more and more hunting areas closed to any but Native or subsistence 
hunters. We see sport and trophy hunters vilified in the press12, we see the direction of the 
Alaska Department of Fish & Game changed away from supporting hunting, we see management 
of our fish and wildlife resources being mandated by initiative and referendum, we see 
commercial fishermen pitted against sport and subsistence fishermen, we aren’t even cutting 
spruce bark beetle infested trees because some “crazies” object, and we see “crackpot” schemes 
like sterilization of wolves being seriously considered by state officials.

“Divide and conquer” is proving to be an effective technique here in Alaska and 
elsewhere. Unless we can get Alaskans together in supporting our Constitution, we will remain 
divided, and one by one, we will lose the right to pursue both the outdoor activities that make life 
here so special and even our ability to earn a livelihood.

In passing Section VIII of ANILCA, Congress reversed itself from the position it

’’The State of Alaska did little or nothing to oppose the Marine Mammal Protection Act.

l0With the passage of the Marine Mammal Protection Act. the Natives also lost the 
potential of establishing a thriving guide industry for taking non-residents hunters out for polar 
bear and other Marine Mammals. With no one (other than Natives) able to hunt these animals, 
there were no “Outside” hunters who could legally hire Native guides to hunt these animals.

"The battle to end hunting continues unabated.

l2Just last year, an archer who took a trophy moose, with an 80+ inch set of antlers, was 
highly criticized by some Alaskans who sent letters to the editor in the Anchorage Daily News. 
When the Make-A-Wish Foundation granted a young man’s dying wish to hunt brown bear, it 
was threatened with a boycott and it, and the boy himself, received other threats.
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took in approving Alaska’s Constitution. In passing Section VIII of ANILCA, Congress violated 
the compact it had with the people of the State of Alaska!

Instead of challenging this abrogation of portions of the Statehood Compact by 
Congress, the Alaskan legislature and several governors attempted to comply with Section VIII’s 

p rovisions. Despite many Alaskans’ demands that the federal law be diallengedphe State opted 
To crgo~aIohgTo get along” hy~eliacnh^subsTsteiTcela\w proViding forT rural preference^ As a” 
result, several Alaskans (including a Native Alaskan who lived in an urban area) took the State to 
court. And in a decision rendered in 1989, the Alaska Supreme Court held that a rural preference 
for subsistence violated the Constitution of the State of Alaska.'3

As stated, Section VIII of ANILCA provides for federal management of fish and 
game resources on federal lands if the State’s laws regarding subsistence are not in compliance 
with the federal law. As a result of the McDowell decision, Governor Cowper, and now 
Governor Knowles, either sought to amend Alaska’s Constitution or otherwise bring Alaska into 
compliance with ANILCA. They failed and continue to fail to realize, however, that even if they 
were able to bring Alaska’s laws into compliance, there would still be federal management of 
fish and wildlife in Alaska. Section VIII of ANILCA authorizes any aggrieved party to seek 
federal court review of Alaska’s subsistence laws and regulations. Thus, as long as Section VIII 
exists, the federal courts will exercise their authority to review any attempts by the State of 
Alaska to manage fish and wildlife resources. To obtain such federal review, all that is necessary 
is to allege that the State’s actions interfere with subsistence rights.

The only way to resolve the mess that we are in regarding Federal management of 
fish and game in Alaska, the only way to resolve the conflicting laws regarding subsistence, is 
either get Congress to repeal the Section VIII provisions of ANILCA. or challenge Section VIII 
as violative of the Statehood Compact, taking the issue to the U.S. Supreme Court for a final 
determination. As stated. Section VIII of ANILCA may also be violative of ARTICLE X of the 
U.S. Constitution. It also would appear to be in violation of ARTICLE IV of the U.S. 
Constitution, which reads:

“All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the state 
where they reside. No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the US, nor shall any state 
deprive any person of life, liberty, or property without due process of law; 
nor deny to any person within its jurisdiction the equal protection of the 
laws.”

From the United States Constitution

l3McPowell v. State. 785 P.2d 1 (Alaska 1989)



These avenues of legal argument, and others, also need to be pursued,14 and 
pursued aggressively by the State of Alaska. Unfortunately, our current Governor dismissed_one 
lawsuit challenging the Federal takeover, and though the Legislature sought to carry on that 
lawsuit, it was unsuccessful.

 __  _  We have a courageous AlaskaSupreme Court which has_been_the number one
protector ofAiaska's constihitional guaranleeregardihg the'allocation oTfish and game 
resources. The legislature has also, but to a lesser extent, attempted to involve itself in that 
protection.

The problem with subsistence, right now, is the Governor! Until this State elects 
a Governor with more backbone than a banana, a Governor with an aggressive Attorney General 
who is willing to stand up for State’s Rights15, we will continue to be ground under the heel of 
intrusive, outrageous, and overbearing federal regulations... and we can expect things to onlv get 
worses.

Once Alaskans can get fish and wildlife issues away from improper interference 
by the Federal Government, Alaskans of good will can work together to solve the subsistence 
issue on our own. Provisions for subsistence can be incorporated into management techniques so

l4The so-called “Public Trust Doctrine” would also be a good issue to raise. Article VIII. 
Section 3, incorporates the “Public Trust Doctrine” into Alaska's Constitution. This doctrine 
holds that natural resources are reserved for common use. The provisions of SECTION VIII of 
ANILCA appear to violate that doctrine because they give one group of users priority over 
another.

There are also recent federal court decisions involving “unfunded mandates” and other 
issues that hold that a state cannot be forced to comply with a federal regulation. Again, the 
issues should be raised in litigation brought by the State of Alaska.

15The Governor and the Attorney General took oaths of office to “support and defend” the 
Constitution of Alaska. ART. XII, Section 5, of Alaska’s Constitution states: “All public 
officers, before entering upon the duties of their offices, shall take and subscribe to the following 
oat or affirmation: T do solemnly swear (or affirm.) that I will support and defend the 
Constitution of the United States and the Constitution of the State of Alaska, and that I will
faithfully discharge my duties a s_________to the best of my ability....” ' One can only wonder
how these men can reconcile their oath with their public statements calling for changes to our 
Constitution. How can the Governor and the Attorney General legitimately state that they are 
supporting and defending our Constitution while, instead of supporting and defending it, they 
actively seek to change it? It would appear to this author that their actions advocating a rural 
preference are violative of their oath of office.
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that those Alaskans who rely on our fish and game resources can be accommodated.16

l6In 1983, Swedish hunters harvested 232,000 moose. During the same year, Alaska 
harvested only 10,000 moose. Sweden is 1/3 the size of Alaska. Sweden attributes their great 
moose harvest, in part, to intensive forest management. Wisconsin had 800,000 deer hunters in 
the-field during its annual 10 day deer hunt. During its season, Wisconsin had twice as many 
people carrying guns as served at any one time in Vietnam! There were 5 to 6 times the number 
of hunters we have in an entire year in an area one tenth the size of Alaska. Three hundred fifty 
thousand deer were taken during only ten days.

In Alaska, instead of managing our fish and game resources intensively, as mandated 
by Article VIII, Section 4, of our Alaskan constitution, we have a Governor who cancels wolf 
hunts, allows “referendums” on game management, and entertains crackpots who advocate wolf 
sterilization!

Subsistence needs can easily be accommodated through proper and intensive 
management and through regulations governing seasons and bag limits, methods and means.

7
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S e p t e m b e r  2 5 ,  1 9 9 7

Mark W. Gordon 
HC01 6131 AB 

Palmer, AK 99645

Senate Resources Committee 
P.O. Box 670190 
Chugiak, AK 99567

Ladies and Gentlemen:

When I flrst heard of this subsistence problem at least a dozen years ago, like 
most Alaskans, I felt that there should be a dominant patent to harvest fish and wildlife 
ensured to the appropriate wilderness entities. I no longer feel this way.

All these years of debate have exposed both the good will and the selfishness 
of the participants of all sides of this issue.

For example, at a recent subsistence celebration event promoted by native 
groups a doctrine was released to the public. It espoused the belief that subsistence 
was primarily native based, not rural based. Urban natives should enjoy the same 
subsistence priority that rural natives should. Then, amazingly, the last point stated that 

subsistence is a basic human right.

I failed to perceive any inkling that the author may have considered the 
possibility that I and other non-natives might be human too.

I am of creole cajun descent. Both sides of my family went to California during 

the Depression/WWII era. My father’s side came from a subsistence lifestyle in the 
bayou':

I was born in Los Angeles. When I was young we moved to a growing suburb in 
Orange County, escaping city life for a newer, safer environment. But we were just the 

first. Waves of social and cultural refugees followed us to Orange County. I hated it. 
When I graduated in 1974 at the age of seventeen I successfully urged my parents to 
sign a consent form so I could enlist in the Army with a guarantee of station in Alaska. 

Within two years I had met and married a local girl of the Matanuska Valley. I have 
rarely eaten beef or purchased poultry or fish since then. We eat our own homegrown



greens and vegetables along with harvested moose, caribou, venison, salmon, 
halibut, clams, trout, berries, and homegrown apples. _

But look at the Valley now. Again I was just among the earlier social or cultural 
refugees. I have been followed. I am not happy with this "progress”.

So this population growth I did not want justifies giving someone else “more 

rights" than me on public lands? That land is no more theirs than mine or the taxpayers 
in Gary, Indiana.

And the basic truth demonstrated by my life experience?: Like my parents 
before me and the refugees who followed me, we are but grains of sand on the beach. 
They will keep coming. You cannot stop them.

If someone negates my subsistence lifestyle because I live in Palmer, and 
guarantees someone else’s because they live in the Bush, I will move to the Bush.

I bet I will just be among the first. I will be followed.

It’s interesting how forbearing our federal delegation was after federal 

authorities stole game management authority over federal lands a few years ago. They 

insisted that Alaskans needed to reach consensus over a solution. Their patience 
seemed to run out quick when the feds were set to steal authority over fisheries. There 

are more big-dollar entities involved with fisheries.
As a personal use/subsistence fisherman, I have been completely disgusted 

with state management of fisheries. Federal management won't be any better, but it 
can’t get worse (can it?).

Frankly, I don’t fear federal management. Their subsistence priority law will not 

stand constitutional challenge any better than state subsistence law withstood state 

constitutional challenge. Proponents of constitutional amendment betray their fear of 
U.S. Supreme Court challenge.

And, further, since so few remain content with federal management of anything, 

what goes around will be very certain to come back around, anyway. As ridiculous as 
AOC official Rod Arno’s suggestion of succession sounds to many, we should all be 

concerned that it sounds like a just and inevitable solution to the subsistence issue as 
well as many other problems.

If the feds want more rope, give it to them. We can marvel at the creative noose 
the entangle themselves with.



The disaster regarding this devil-may-care approach is the "Balkinization" of our 
people. Resentment and hatred will grow. This is what central planning has achieved 
for all the peoples of the world.

Leave the state constitution alone. Congress itself approved it, along with its 

common use clause, in 1959 with the Alaska Statehood Act.
Although I believe the whole intent and black-letter of ANILCA is illegitimate, the 

subsistence clause is simply and clearly a violation of the spirit of equal access 

guaranteed by the Fourteenth Amendment of the U.S. Constitution. It is also an illegal 
affront to the rights of states guaranteed by the Tenth Amendment of the U.S. 

Constitution.
It should not and will not stand.

Sincerely,



’ ̂  4800 East 712th Avenue
t'.fi Anchorage. AK 99516-1612

(907) 546-3321

C a ro l <Jensen

September 25, 1997

State of Alaska 
House Resources Committee

S e n a te  Resources Committee

Committee Members:

RE: SUBSISTENCE PREFERENCE

I am not able to testify at the public hearings, so I am sending this letter as written 
testimony.

I have lived in Anchorage since 1973 and am an avid follower of political issues. 
Many of you have received mv letters and POM's over the years on a variety of
issues. I have file folders full of newspaper articles, letters to the editor and other
information on subsistence, the state and federal hunting proposals and adopted 
regulations, seasons, bag limits, etc. as well as government financial aid that goes to 
Natives and villages. Following are my views and opinions:

1. I oppose a Native or location-based preference. I am opposed to the task force’s 
recommended amendment. The word "may" doesn’t fool anyone. You could just 
as well say will". I agree with Mr. Mallott on that point.
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2. Many of our wildlife species in many parts of the state are dwindling at a fast 
pace due to overhunting, weather conditions, disease, natural cycles, migration, 
habitat deterioration and removal of habitat by man's encroachment. The Federal 
Subsistence Board and Board of Game have been very liberal in granting rural 
residents and Natives hunting and fishing seasons and bag limits. If anything, I 
notice the Federal board is more liberal than the State, which is probably why some 
of the Natives would be happy with Federal control. However, we need to keep in 
mind the fact of our limited wildlife resources and what impact a location-based or 
Native preference (with such strong influence by Native committees) will have on 
the wildlife.

3. I believe, contrary, to what our Congressional delegation is saying, that we should 
try either through the courts or Congress, to change the preference clause in 
ANILCA. The Natives gave up their traditional/custom ary use in exchange for 
millions of acres of land and money. If they want to go back on that agreement, 
then they must give back the land and money. The U. S. Constitution, our state 
constitution and the Bill of Rights specifically prohibit racial discrimination and 
guarantee equal rights to everyone. Native preference should be easy to fight on a 
legal basis.
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4. Any type of allocation program  needs to take into consideration other food 
sources available to specific locations. Race should not be a factor, nor should place 
of residency. Natives would ban (as they do now) non-Natives from hunting or 
fishing on their lands. If you tie a preference to residency, then you run in to the 
headaches of designation. You rem ember the uproar over designating the Kenai 
Peninsula as "rural" or the Mat Valley for subsistence purposes. Location based 
preference would also extend to non-Natives in that area, which would upset the 
Natives who feel they, as a race, should be the only ones to gel the preference. The 
question comes up as to boundaries for hunting/fishing in an area designated for 
subsistence. Would these residents qualify to hunt under subsistence bag limits and 
seasons throughout the state? If the caribou or moose population in their 
immediate vicinity plummet, would they still be allowed to kill the "last one”?

5. I agree with the people who have stated that hunting and fishing is not a "right" 
but a privilege. Many Natives do not hunt or fish using "traditional" methods. 
They use snowmachines, airplanes and high powered guns with scopes. They are 
capable of doing a lot of damage to wildlife and cases of wanton waste by so-called 
subsistence hunters and fishermen are not scarce. I am firmly opposed to using 
subsistence as a defense for illegal hunting or fishing. There is NO defense for that. 
How can anyone justify a hunting or fishing subsistence preference for someone of 
Native heritage, living in Anchorage and earning $50,000 or more a year? That is 
another reason you can't tie it to race. Natives would demand unlimited hunting 
and fishing rights to the exclusion on non-natives.

6. Because of ANILCA and ANCSA, Alaskan Native tribes are not on the same 
level or have the same situation as tribes in the Lower -IS. They did not have land 
taken away from them. They RECEIVED an enormous amount of land and money 
and they have developed much of that land into very profitable enterprises. The 
state or Federal governm ent doesn’t "owe" them anything. The governments 
certainly should not be going against the words and intent of its own establishment 
documents which guranteed equal treatment and access for ALL.

Thank you,



S E P - 2 9 - 9 7  MON 0 8: 13  AM TOM LfiKOSH 9 0 7 + 3 3 8 + 1 6 0 6 P. 01

P-O -M  T o  The H ouse and Senate N atural Resources Comm ittees 9/29/97

T he ruling o f  the H onorable D ana Fabo in the K enitzc Case, finding tha t 
subsistence is an inherently local activity, is your only hope o f  reconciling the  federal rural 
subsistence priority w ith  q u t  constitutional provision o f  common use, *Vrticle VXH Section 
3. P lease require allocation fo r a  local subsistence priority st"t»»wiHr.

Tom L akcsh 
P.O . B ox 100648 
Anchorage, Ak. 99510 
Phonc/Fax (907) 338-1606
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SU B SIS T E N C E
“Local Preference” —

Ait Mathias

Alaskans have been arguing over subsistence for far too many years. It’s time to put the issue 
and the politics that drive it behind us -- to work together to solve the issue and to do what is 
best for all Alaskans. There is a solution that will work for all of us. But before we talk 
about solutions, it is important we take a brief look at the history of the issue in light of what 
is happening currently.

Alaska’s Constitution was adopted in 1956, with sections that declare that our fish and game 
resources are “reserved to the people for common use" and that all persons are equal and 
entitled to equal rights and protections. Congress and the citizens of Alaska subsequently 
passed the Statehood Compact, which remains in effect today. It is a legal “contract” 
outlining the responsibilities of our state and federal governments. It states that the State of 
Alaska is to manage the vacant, unappropriated, and unreserved lands belonging to the Federal 
Government in Alaska, for which we are to receive 90% of the potential revenue from those 
lands (the so called "90-10 split").

On December 18, 1971, Congress, and the State of Alaska, including a large representation of 
Alaska Natives, came to an agreement known as the Alaska Native Claims Settlement Act 
(ANCSA). As settlement for any claims of "aboriginal title" and "aboriginal hunting or fishing 
rights" the Alaska Native peoples received $962 million and 44 million acres of land. Section 
2 of ANCSA made it very clear that this measure settled all claims “with certainty” and 
“without establishing any permanent racially defined rights or privileges."

After reading all these documents, a rational person could rightly assume the issue settled. 
Article X of the US Constitution clearly provides that the federal government may not 
interfere with any state’s fish and game resources as such powers are reserved to the individual 
states, unless specifically granted to the federal government. The Alaska Constitution and our 
Statehood Compact clearly state that the resources are to be shared by all Alaskans. In 
addition, ANCSA was supposed to settle all aboriginal claims.

What happened?

In 1980, Congress passed die Alaska National Interest Lands Conservation Act (ANILCA). 
They included a subsistence priority on federal lands and declared that subsistence rights be 
given only to "rural" residents. Section VIII of ANILCA also requires federal takeover of fish 
and wildlife resources on federal lands in Alaska if Alaska's subsistence law does not meet the 
provisions of ANILCA.

Amazingly, by passing Section VIII of ANILCA, Congress reversed itself from the position it 
took in approving Alaska's Constitution, our Statehood Compact, and ANCSA. Congress 
violated our legal contract!
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Instead of immediately challenging this violation, the Alaska Legislature and several governors 
since ANILCA was passed have attempted to comply with Section VIII's provisions by — 
enacting subsistence laws providing for a rural preference. As a result, several Alaskans took 
the State to court. In the 1989 McDowell Decision, the Alaska Supreme Court correctly held 
that a rural preference for subsistence violates Alaska’s Constitution.

So much for the legal history! Now the question is: “Where do we go from here?”

There are really only two ways for Alaskans to maintain management of fish and game, and to 
resolve the conflicting laws regarding subsistence. We must either get Congress to repeal or 
amend the Section VIII provisions of ANILCA, or remove its effect by successfully 
".hallenging it at the US Supreme Court level as a violation of the Statehood Compact.

If Section VIII of ANILCA remains in effect, anybody claiming interference with subsistence 
rights may seek federal court review of Alaska’s subsistence laws. As long as it exists, Alaska 
will be subject to federal control in managing its fish and game resources.

The stumbling block introduced by ANILCA is the requirement for “rural preference” and the 
definition of “rural” and “rural preference.” In our age of air travel “rural” preference does 
not protect the resource, or provide for the needs of the subsistence user. What if a rural area 
is experiencing a shortage of fish, and residents of a different “rural” area want to fish in the 
area of a shortage? Should Dillingham residents be allowed to fish in Naknek if there is a 
shortage in Naknek? The answer is “NO,” but under the “rural preference” system this is 
legal. The real issue is to protect the resource in times of shortage and to provide for 
subsistence needs.

I believe a better solution is "Local Preference.” a system of backyard, neighborhood, or 
traditional hunting and fishing areas in times of shortage. The neighborhood or traditional 
hunting and fishing areas could be current game management units or a combination of them.
If the Alaska Department of Fish and Game were to declare a shortage in an area(s), it would 
be closed to everyone except those who live there. There are 26 game management units in 
Alaska and each of these has an advisory council that could also serve as the local subsistence 
board. I propose that these advisory boards be given a true voice in the management of the 
local fish and game and that the budget for the department of fish and game be increased to 
provide for the best possible scientific management so that we do not have shortages.

“Local Preference” will protect the resource and provide for the subsistence needs of the local 
resident, and apply to all Alaskans equally. It would also give the local resident a bigger voice 
and more control over their local area.

Frankly, no one wants to travel to an area to hunt or fish if the resource is limited. No one 
wants to take food out of the mouths of the local residents who need it to feed their families. I 
believe that if we can get past the term “rural” vve can find a solution that will work for all 
Alaskans.

8/27/97 : 1.02 PM



We must solve our own problems. The answer is not found in caving in to the federal 
government or in amending our constitution. We must amend ANILCA to provide for “Local 
Preference" in a time of shortage of the resource. If Alaskans can agree on a colution, I 
believe the feds will comply with our wishes.

Subsistence, Local Preference Page 3
Art Mathias
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September 25, 1997

State of Alaska
1997 Subsistence Hearing
Anchorage, Alaska

To Whom it May Conce

I have attached six (6) exhibits. Exhibits One (1) and Two (2) are 
statements by Governor Hammond on August 20, 1977 for the Hearings of the 
Subcommittee on General Oversight and Alaska Lands wherein Hammond 
defines the parameters of "genocide."

Exhibit Three (3) is a statement by Byron Mallott. Mallott had faithfully 
predicted that the present language in ANILCA was to be struck down as an 
unconstitutional exercise of power. See page fifty-three (53) of his statement on 
August 20, 1977.

Exhibit Four (4) is a statement from Secretary of Interior Udall wherein he 
makes a frail attempt to discuss the constitutional question without any depth 
outside of Article XII, Section 12 of the Constitution of the State of Alaska.

And, Exhibit Five (5) from the Inuit Liaison Office in Washington, D.C. 
outlines our view that the State of Alaska has made an attempt to diminish the 
constitutionally protected rights of the Eskimos, Indians, and Aleuts in their 
commerce as protected under Article I, Section 8 of the United States 
Constitution. Therein customary trade by Eskimos, Indians, and Aleuts is 
recognized as international trade and is not limited by a dollar cap. This is 
established for the United States by John Quincy Adams in the Treaty of 1824 
between the United States and the Imperial Government of Russia.

Exhibit Six (6) is my analysis of the recent Alaska Inter-Tribal Council 
Subsistence Conference in Anchorage at the end of August 1997.

Inupiat Community of the Arctic Slope
c/o Box 211
Barrow, Alaska 99723
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THE STATE OF ALASKA 

By

Governor Jay S. Hammond
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SUBCOMMITTEE ON GENERAL OVERSIGHT AND ALASKA LANDS 

OF THE HOUSE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS

on

ALASKA'S LAND SELECTION ENTITLEMENT 

Fairbanks, Alaska 

August 20, 1977
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ALASKA’ S LAND SELECTION ENTITLEMENT

T h e  A l a s k a  S t a t e h o o d  A c t  e m b o d i e s  a b a r g a i n  

s t r u c k  b y  t h e  p e o p l e  o f  the S t a t e  o f  A l a s k a  a n d  the U n i t e d  

S t a t e s  o f  A m e r i c a ,  a " c o m p a c t "  w h i c h  m a y  n o t  be a l t e r e d  

u n i l a t e r a l l y  b y  e i t h e r -p arty.

«

One o f the most im p o r ta n t e lem en ts o f th is  compact 

i s  th e g ra n t to  the S ta te , under S e c tio n 6 o f the A c t, o f

103 ,350 ,000 ac re s o f fe d e ra l la n d . T h is g ra n t o f land 

d i f f e r e d  from  the s ta tehood land g ra n ts  made by Congress to 

a l l  p re v io u s ly -a d m it te d  s ta te s . Because o f the s p e c ia l 

needs c f  th e  new s ta te  and th e d e s ire  o f Congress to  ensure 

i t s  econom ic s u r v iv a l , the A laska S ta tehood A c t g ra n t was 

n o t an " i n  p la c e ' g ra n t o f s p e c i f i c a l l y  id e n t i f i e d  la n d s . 

In s te a d , re c o g n iz in g  the inadequacy o f e x is t in g  in fo rm a t io n  

abou t A la s k a 's  land re so u rc e s , Congress chose to  g iv e A laska 

th e r i g h t  to  se le c t i t s  s ta tehood lands from the va s t poo l 

o f a v a i la b le  fe d e ra l lands w ith in  the new s ta te . Though the 

la nd s g ra n te d  to  A laska were, f o r th a t reason , in d e te rm in a n t 

as to  t h e i r  lo c a t io n  when the g ra n t was made, th e S ta tehood 

A c t g ra n t o p e ra te d , in  le g a l te rm s , in  p ra e s e n t i . Tha t is  

to  say , e q u ita b le  t i t l e  would v e s t in  the S ta te as to  s p e c i f ic  

la nd s upon th e s e le c t io n  o f those lands by the S ta te 's



f i l i n g  o f a s e le c t io n  a p p l ic a t io n  v a l id  under I n t e r i o r  

Department r e g u la t io n s . I f  land is  a v a i la b le  fo r s e le c t io n * / 

the f i l i n g  o f a s e le c t io n  a p p l ic a t io n  i n i t i a t e s  a ch a in o f 

even ts w h ich , s u b je c t o n ly  to  the id e n t i f i c a t i o n  o f p r io r  

v a l id  e x is t in g  r ig h t s ,  v e s ts e q u ita b le  t i t l e  in  th e S ta te .

No subsequent a tte m p t a t w ith d ra w a l, re s e r v a t io n , g ra n t o r 

o th e r a c t io n  by th e fe d e ra l government may in t r u d e  upon o r 

take precedence o ve r t h i s  cha in o f even ts once in i t i a t e d .

In  p e r fe c t in g  i t s  r ig h t s  to  a c q u ire  these fe d e ra l 

la nd s , r ig h t s  w h ich were the p r in c ip a l inducem ent to  a c ce p tin g 

the r e s p o n s ib i l i t i e s  a tte n d a n t upon S ta te h oo d , th e S ta te has 

ove r th e yea rs s e le c te d  a p p ro x im a te ly 70 .5 m i l l i o n  acres o f 

fe d e ra l la n d . Of t h i s ,  21 .1 m i l l i o n  ac re s have been pa ten te d 

to  the S ta te . The S ta te  rega rd s i t s e l f  as th e e q u ita b le  

owner o f th e rem a in in g 49 .4 m i l l i o n  a c re s o f s e le c te d  and 

te n t a t iv e ly  app roved la n d .

* Lega l q u e s t io n s as to  the c la im ed u n a v a i la b i l i t y  o f 

fe d e ra l la n d s f o r  s ta te  s e le c t io n , based upon t h e i r  a lle g e d 

p r io r  use and occupancy by N a tiv e A la ska n s , were la id  to 

re s t by S e c t io n  4 o f th e A laska N a tiv e  C la im s S e ttlem e n t A c t 

o f 1971. A l l  s ta te  la n d s e le c t io n s  were v a l id a te d  by th a t 

s e c tio n  as a g a in s t any c la im s th a t th e la nd s to  w h ich those 

s e le c t io n s  a p p lie d  were u n a v a ila b le  f o r  s e le c t io n  due to
k

N a tiv e use and occupancy .



In  the c o n te x t o f th e pend ing co ng re s s io n a l 

d e l ib e r a t io n  o ve r A laska "n a t io n a l in te r e s t "  lands le g is la t io n , 

two im p o r ta n t aspec ts o f t h is  A la ska S ta tehood A c t land 

g ra n t must be ke p t in  m ind . They were and a re s u b s ta n t ia l 

e lem ents o f th e ba rg a in made in  1959.

F i r s t ,  the A laska S ta tehood Act d id  no t re q u ire  

the f le d g l in g  s ta te  to  ra ce to  th e Bureau o f Land Management 

in  1959 w ith  s e le c t io n  a p p l ic a t io n s  fo r the e n t i r e  103 ,350 ,000 

ac re s o f la n d . I t  p ro v id e d in s te a d fo r a 25 -yea r p e r io d 

w i th in  wh ich th e S ta te m ig h t com p le te i t s  s e le c t io n  o f the 

acreage g ra n te d to  i t  by Congress. T h is te rm  o f yea rs (1959 

to  19841 was accep ted by a l l  p a r t ie s  to  the s ta tehood compact 

as a rea sonab le tim e frame w ith in  which the S ta te m igh t be 

expec ted to  make r a t io n a l la nd s e le c t io n  d e c is io n s , g iven 

in d e te rm in a n c ie s as to  s ta te  deve lopment p o l ic y , in c id e n ce 

o f re s o u rc e s , and the l i k e .  I t  was never in te n ded th a t the 

S ta te  would be fo rc e d by o th e r fe d e ra l le g is la t i v e  a c t io n s  

to  make h a s ty s e le c t io n s  in  an a c c e le ra te d  tim e fram e , no r 

d id  any p a r ty  expec t th a t the S ta te 's  r ig h t to  s e le c t d u r in g  

th e s ta t u t o r y  25 -yea r p e r io d  m igh t somehow be im pa ired by 

fe d e ra l a c t io n s  taken in  response to  la t e r  competing c la im s 

f o r  th e a v a i la b le  fe d e ra l la n d s . '



S e c o n d , the v a l u e  o f  A l a s k a ' s  r i g h t  to a c q u i r e  its 

l a n d s ,  b y  t h e  v e r y  n a t u r e  o f  t h a t  r i g h t ,  d e p e n d s  s u b s t a n t i a l l y  

u p o n  t h e  s i z e  a n d  d i v e r s i t y  o f  t h e  p o o l  o f  a v a i l a b l e  f e d e r a l  

l a n d s  f r o m  w h i c h  A l a s k a ' s  s e l e c t i o n s  m a y  be made. In the 

e y e s  o f  t h e  C o n g r e s s ,  a n d  in t h e  e y e s  o f  the p e o p l e  w h o  

v o t e d  f o r  S t a t e h o o d ,  " s e l e c t i o n "  c l e a r l y  m e a n t  c h o i c e  a m o n g  

r e a s o n a b l e  a l t e r n a t i v e s ,

Subsequent to  th e a t ta in m e n t o f S ta tehood in  1959, 

a se ri-e s o f fe d e ra l a c t io n s  have p la ced the S ta te in  a b in d , 

a b in d  wh ich has become p ro g re s s iv e ly  more s e r io u s , and one 

wh ich was n o t con tem p la ted by th e au th o rs o f the S ta tehood 

A c t n o r by th e A laskan c i t iz e n s  who vo te d to accep t S ta tehood 

under th e terras o f th a t a c t . The b in d has a r is e n  from th e 

f a c t th a t o th e r , competing demands upon a v a ila b le  la nds —  

p r i n c ip a l l y ,  th e N a tiv e la n d c la im s s e tt le m e n t and the 

a d m in is t r a t iv e  a c tio n s in  a id  o f s o -c a l le d  "n a t io n a l in t e r e s t "  

la n d le g is la t i o n  —  have e f f e c t i v e l y  reduced the s iz e  o f th e 

po o l from  w h ich the S ta te may s e le c t i t s  s ta tehood la nd 

g ra n t . T h is re d u c t io n  o f th e p o o l has been so ra t id  and so 

s u b s ta n t ia l th a t i t  th re a te n s to  f r u s t r a t e  A la s k a 's le g i t im a te  

e x p e c ta t io n s  th a t i t  c o u ld use i t s  e n tx re  25 -yea r s e le c t io n  

p e r io d  in  o rd e r to  s e le c t S t tehood A c t lands from a po o l o f 

fe d e ra l la n d s o f s u f f i c i e n t  s iz e  and com pos itio n to o f f e r  

m ean in g fu l cho ic e s among re a so nab le a l te r n a t iv e s .



In  th e cou rse o f t h is  g ra d u a l e ro s io n o f the 

S ta tehood A c t g ra n t , th e S ta te  o f A laska has made v a r io u s 

m a jo r concess ions to  th e U n ite d S ta te s in  response to  

chang ing s o c ia l needs. Indeed , i t  has v o lu n ta r i l y  sub­

o rd in a te d  i t s  S ta tehood A c t la n d r ig h t s  in  fa v o r o f the 

in te r e s ts  o f o th e r c o n s t i tu e n c ie s , as an a c t o f com ity and 

co o p e ra t io n under c irc um s ta n ce s in  which Congress m igh t n o t 

c o n s t i t u t io n a l ly  compel i t  to  do so. Some o f the more 

consp icuous even ts in  t h is  seem ing ly in e x o ra b le  e ro s io n o f 

A la s k a 's  r ig h t s  a re w e l l known to  a l l  who fo l lo w  A la ska la nd 

is s u e s .

F i r s t  came th e S e c re ta r ia l land fre e ze and "supe r 

fre e z e " o rd e rs o f the 1 9 6 0 's . On the hee ls o f the land 

fre e ze came the A laska N a tiv e  C la im s S e ttlem en t A c t. T h is 

g e n e ra lly  la u d a b le a c t e n ta i le d  two s u b s ta n t ia l s a c r i f i c e s  

on the S ta te 's  p a r t . I t  n o t o n ly  reduced the poo l o f lands 

a v a ila b le  f o r  s ta te  s e le c t io n s  by g ra n t in g  the N a tiv e 

c o rp o ra t io n s  p r i o r i t y  r ig h t s  to  s e le c t ap p ro x im a te ly 40 

m i l l io n  ac res o f th e b e s t re s o u rc e - r ic h  lands from th a t 

p o o l; i t  a ls o  in c lu d e d a g ra n t in g -b a c k  to  the U n ite d S ta te s 

f o r  reconveyance to  th e N a tiv e  c o rp o ra t io n s  ap p ro x im a te ly

2 ,735 ,000 acres o f v e ry v a lu a b le  lands a lre a d y te n t a t iv e ly  

approved to o r s e le c te d  by th e S ta te  in  key lo c a t io n s .



T h is  s u b o rd in a t io n  o f the S ta te 's  la nd g ra n t 

r ig h t s  in  o rd e r to  s e t t le  N a tiv e c la im s had ano th e r aspe c t, 

S e c t io n  1 7 ( d ) (2) o f th e S e ttlem e n t A c t. By in c lu s io n  o f 

th a t p ro v is io n  in  th e N a tiv e C la im s S e tt lem e n t A c t, A laska 

was fa ced in  essence w ith  an e x te n s io n o f the e a r l i e r  land 

fre e z e  f o r  a n o th e r f i v e  years w ith  re s p e c t to  up to  80 

m i l l i o n  a c re s o f la n d , ove r and above th e v a s t q u a n t i t ie s  

th a t were to  be s e t as id e fo r N a tiv e c o rp o ra t io n s  s e le c t io n s . 

The S ta te  to le r a te d  t h is  fu r th e r land fre e z e even though i t  

was p la in l y  in  d e ro g a tio n  o f s ta te  la nd s e le c t io n  r ig h t s .

Bu t i t  d id  so o n ly  upon the terms se t f o r t h  in  S e c tio n 

1 7 ( d ) (21 i t s e l f  —  th a t is , p ro v id e d th a t th e poo l o f 

a v a i la b le  la n d s fo r s ta te  s e le c t io n  would be reduced by no 

more than 80 m i l l i o n  acres under S e c tio n 1 7 (d ) ( 2 ) , and 

p ro v id e d  t h a t th e 80 m i l l io n  acre3 would n o t rem a in fro z e n 

beyond December 15, 1978 excep t in s o fa r as th e y m igh t be 

in c lu d e d  in  th e  fe d e ra l "n a t io n a l in te r e s t la n d s " le g is la t io n  

co n tem p la te d by th a t s e c t io n .

The S e c re ta ry 's  Marcn 1974 p u b l ic  la n d o rd e r , th e 

so c a l le d  " o v e r - r id in g  S ec tio n 1 7 (d )(1 ) w ith d ra w a l, " added 

in s u l t  to  in ju r y .  A l l rem a in ing fe d e ra l la nd s were s e t 

a s id e , in c lu d in g  a p r o h ib i t io n  a g a in s t s ta te  s e le c t io n , 

pend ing c la s s i f i c a t i o n  under a new system w i.ich. has, even to
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t h is  day, neve r been im p lem en ted . The dregs rem a in in g in  

the fe d e ra l la n d poo l f o r  a v a i la b le  s ta te  s e le c t io n s  ( a f t e r  

th a t poo l has been s e v e re ly  d e p le te d by the N a tiv e co rp o ­

r a t io n s  under the S e tt lem e n t A c t and fu r t h e r b led d ry  by th e 

w ith d ra w a ls and a s s o c ia te d S e c r e ta r ia l a c tio n s under S e c tio n 

17(d) (2 )) were d ra in e d by t h is  a c t io n  e a r ly  in  1974 .

A la s k a 's  e n t i t le m e n t under the S ta tehood A c t to  

s e le c t 103 ,350 ,000 ac re s o f la n d from a la rg e r poo l o f 

fe d e ra l la nds ove r a 2 5 -ye a r p e r io d  has thus been sub­

s t a n t i a l l y  im pa ire d by each o f th e fo re g o in g a c t io n s . In • 

th e 18 1 /2 yea rs s in ce S ta te h oo d , A laska has en joyed o n ly  10 

yea rs w ith in  which to  f r e e ly  s e le c t i t s  e n t i t le m e n t . Congress, 

d u r in g  i t s  C la im  S e tt lem e n t A c t d e l ib e r a t io n s , re je c te d  the 

concep t o f fre e  f lo a t in g  N a tiv e  s e le c t io n s , s p e c i f i c a l l y  to  

a llo w  A la s k a 's  s e le c t io n  o f i t s  s ta tehood e n t i t le m e n t to  

c o n tin u e from lands n o t w ith d raw n fo r N a tiv e s e le c t io n s . 

However, Congress d id  n o t .e n v is io n  the tremendous o v e r ­

s e le c t io n  o f land by th e N a tiv e  c o rp o ra t io n s  which has 

f r u s t r a te d  s ta te  s e le c t io n s , no r the absence 6 1/2 yea rs 

a f t e r  enactm ent o f re g u la t io n s  to. im plem ent S ec tio n 1 7 (d )(1 ) 

o f the A c t. W ith o n ly  6 1 /2 yea rs l e f t  in  which A la ska must 

com p le te i t s  s e le c t io n s , th e re  is  n o th in g w ith in  s ig h t wh ich 

would le ad A laska to  b e lie v e  th a t the fe d e ra l government 

w i l l  remove those o b s ta c le s to  i t s  land s e le c t io n s  by 1984.



C e r t a i n l y  A l a s k a  w o u l d  n o t  m a i n t a i n  that in the 

S t a t e h o o d  A c t  C o n g r e s s  c o m m i t t e d  t he U n i t e d  S t a t e s  to p r e s e r v e  

i n t a c t  the e n t i r e  poo l  o f  f e d e r a l  la n d s  then a v a i l a b l e  f or 

s t a t e  s e l e c t i o n  so t h a t  the S t a t e  w o u l d  h a v e  the o p p o r t u n i t y  

to s e l e c t  a n y  o f  t h o s e  l a n d s  a t  a n y  tim e  in the c o u r s e  o f  

its 25 -year s e l e c t i o n  p e r i o d .  N e i t h e r  c o u l d  a n y o n e  m a i n t a i n ,  

a t  t he o p p o s i t e  e x t r e m e ,  t h a t  t he p a r t i e s  to the A l a s k a  

S t a t e h o o d  C o m p a c t  e x p e c t e d  t h a t  thi s  pool o f  f e d e r a l  l a n d s  

w o u l d  be d i m i n i s h e d  d u r i n g  t h e  2 5 - y e a r  s e l e c t i o n  p e r i o d  by 

o t h e r  f e d e r a l  a c t i o n s  to t h e  p o i n t  w h e r e  the S t a t e  w a s  l e f t  

w i t h  no c n o i c e  w h a t s o e v e r  as to the lands it w o u l d  s e l e c t .  

E v e r y o n e  w o u l d  a g r e e  t h a t  C o n g r e s s  h a d  in m i n d  so m e  l e s s  

d r a s t i c  s c e n a r i o .  It c l e a r l y  a n t i c i p a t e d  tha t  the S t a t e  

w o u l d  e n j o y  the b e n e f i t  o f  i t s  b a r g a i n  —  an u n i n t e r r u p t e d  

2 5 - y e a r  s e l e c t i o n  p e r i o d  d u r i n g  w h i c h  time the p o o l  o f  

a v a i l a b l e  f e d e r a l  l a n d s  f r o m  w h i c h  state s e l e c t i o n s  w e r e  to 

be m a d e  w o u l d  r e m a i n  s u f f i c i e n t  in size and c o m p o s i t i o n  so 

t h a t  it w o u l d  p r e s e n t  a m e a n i n g f u l  o p p o r t u n i t y  for c h o i c e  b y  

t h e  State.

:) (1) 

m u s t  

h i c h

84.

Hi



S T A T E M E N T  O F  S T A T E  R E P R E S E N T A T I V E  S T E V E  C O W P E R

B E F O R E  T H E  _

S U B C O M M I T T E E  ON O V E R S I G H T  AND A L A S K A  L A N D S

O F  T H E

H O U S E  C O M M I T T E E  ON I N T E R I O R  AND I N S U L A R  A F F A I R S

ON

A L A S K A  N A T I O N A L  I N T E R E S T  L A N D S  

A U G U S T  20, 1977

Mr. C h a i r m a n  a n d  m e m b e r s  o f  the S u b c o m m i t t e e ,  m y  

name is S t e v e  C o w p e r ,  S u i t e  D N e r l a n d  Buil d i n g ,  F a i r b a n k s ,  

A l a s k a  9 9 7 0 1 .  I a m  p r i v i l e g e d  to r e p r e s e n t  F a i r b a n k s  a nd 

North P o l e  in the A l a s k a  H o u s e  of R e p r e s e n t a t i v e s ,  w h e r e  I 

serve as C h a i r m a n  o f  the F i n a n c e  Committee. I a m  a l s o  C h a i r m a n  

of the S t e e r i n g  C o m m i t t e e  for A l a s k a  Lands, a s t a t u t o r y  

c o m m i t t e e  f u n d e d  b y  the State o f  A l a s k a  c o n s i s t i n g  o f  three 

state S e n a t o r s ;  three 3tate R e p r e s e n t a t i v e s ; o n e  m e m b e r  of 

CMAL who is, i n c i d e n t a l l y ,  a m i n i n g  eng i n e e r ;  the A l a s k a  

r e p r e s e n t a t i v e  o f  the N a t i o n a l  A u d u b o n  Society; a m e m b e r  o f  

the A l a s k a  n a t i v e  c o m m u n i t y ;  the state C o m m i s s i o n e r  o f  

N a t u r a l  R e s o u r c e s ;  a n d  the State C o - C h a i r m a n  o f  the J o i n t  

F e d e r a l - S t a t e  L a n d  U s e  P l a n n i n g  Commission. The C o m m i t t e e ' s  

p u r p o s e  is to r e c o n c i l e  the som e t i m e s  c o n f l i c t i n g  p o s i t i o n s  

a d v a n c e d  b y  g r o u p s  w i t h i n  A l a s k a  on the m a t t e r  o f  N a t i o n a l  

I n t e r e s t  L a n d s ,  and, o n c e  that fo r m i d a b l e  tas k  h a s  b e e n  

per f o r m e d ,  to do e v e r y t h i n g  p o s s i b l e  to see that t h e s e  views 

are a d o p t e d  b y  the C o n g r e s s .

A s  the S t e e r i n g  C o m m i t t e e  is o n l y  a m o n t h  oLd, 

no o f f i c i a l  p o s i t i o n s  h a v e  b e e n  adopted. Thus I a d d r e s s  

you as a n  e l e c t e d  o f f i c i a l  fr o m  this d i s t r i c t  o f  A l a s k a .



I n i tially, I w o u l d  l i k e  to c o m m e n t  o n  a s u b t l e  u n d e r­

c u r r e n t  w h i c h  has c o l o r e d  s o m e  o f  the t e s t i m o n y  e l i c i t e d  b y  

this s u b c o m m i t t e e  a n d  the S u b c o m m i t t e e  o n  F i s h e r i e s  a n d  W i l d­

life C o n s e r v a t i o n  a n d  the E n v i r o n m e n t .  I a m  r e f e r r i n g  to the 

n o t i o n  that the S t a t e  L e g i s l a t u r e  is m a d e  u p  o f  a  w o r k i n g  

m a j o r i t y  o f  m a d  d e v e l o p e r s  w h o  do the b i d d i n g  o f  b i g  b u s i n e s s ,  

a n d  thus a n y  land i n  S t a t e  o r  p r i v a t e  o w n e r s h i p  w i l l  be r a v a g e d  

as s o o n  as p o s s i b l e  f o r  a  f a s t  buck.

For the p a s t  t h r e e  y e a r s  the A l a s k a  L e g i s l a t u r e  has 

b e e n  s u b j e c t e d  to the m o s t  v i r u l e n t  a t t a c k s  i m a g i n a b l e  f r o m  

some s p e c i a l  i n t e r e s t s  w h o  w o u l d  like co c o n v e r t  the p u b l i c ' s  

land a nd r e s o u r c e s  in t o  f a s t  p r o f i t s .  T h e i r  v i e w s  h a v e  b e e n  

t r u m p e t e d  by s y m p a t h e t i c  m e d i a  b a r o n s .  M o s t  o f  u s  w h o  w a n t  

to p r o c e e d  c a r e f u l l y  w i t h  t he d e v e l o p m e n t  o f  o u r  r e s o u r c e s ,  

l e a v i n g  a valuable! l e g a c y  f o r  t he g e n e r a t i o n s  to come, h a v e  

b e e n  c a l l e d  " n o - g r o w t h e r s ", " a n t i - b u s i n e s s " ,  a n d  e v e n  " s o c i a l i s t s "  

b y  those who s h o u l d  k n o w  b e t t e r .

The fa c t s  a re q u i t e  c lear. The A l a s k a  L e g i s l a t u r e  

has e s t a b l i s h e d  mor e  p a r k s  a n d  r e f u g e s  i n  the l a s t  t h r e e  y e a r s  

t h a n  in a n y  s i m i l a r  p e r i o d  i n  the s t a t e ' s  h i s t o r y .  O n e  m a j o r  

park, W o o d  R i v e r - T i k c h i k ,  w a s  o p p o s e d  b y  the r e s i d e n t s  o f  the 

area, m o s t l y  A l a s k a  n a t i v e s ,  a n d  I a m  c o n f i d e n t  t h a t  t h o s e  

d i f f e r e n c e s  w i l l  be r e s o l v e d  a n d  th a t  the b i l l  w i l l  pass.

The L e g i s l a t u r e  r e p u r c h a s e d ,  u n d e r  the t h r e a t  o f  c o n­

dem n a t i o n ,  oil l e a s e s  in K a c h e m a k  B a y  b e c a u s e  d r i l l i n g  a c t i v i t i e s  

m i g h t  thre a t e n  m a r i n e  life in the area. We p a s s e d  o ne o f  the

* -a *» ■♦ *,Sr f  -
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t o u g h e s t  t a n k e r  b i l l s  i n  the c o u n t r y .  It was the A l a s k a  

L e g i s l a t u r e  w h i c h  t o o k  the l e a d  i n  the i n v e s t i g a t i o n  o f  

a l l e g e d  co s t  o v e r r u n s  i n  the c o n s t r u c t i o n  o f  the T r a n s - A l a s k a  

P i p e l i n e ,  And as to the s t a t e ' s  l a r gest landholders, the 

n a t i v e  c o r p o r a t i o n s ,  t he r e c o r d  sh o w s  that most o f  t h e i r  

s e l e c t i o n s  w e r e  mad e  f o r  t he v e r y  purpose o f  a s s u r i n g  th a t  

the lan d  w i l l  r e m a i n  i n  i t s  p r e s e n t  stater p r o d u c t i v e  o f  

w i l d l i f e  a n d  c o n d u c i v e  to the t r a d i t i o n a l  l i f e s t y l e s  o f  

p e o p l e  who hav e  l i v e d  i n  h a r m o n y  w i t h  this land f or t h o u s a n d s  

o f  years.

Mr. C h a i r m a n ,  A l a s k a ' s  l a n d s  and w aters w i l l  m a i n t a i n  

t h e i r  e s s e n t i a l  i n t e g r i t y ,  w i t h  o r  w i t hout f e d eral p r o t e c t i v e  

l e g i s l a t i o n .  We l i k e  t h e m  t h a t  way.

H a v i n g  a d d r e s s e d  t h a t  point, J s h o u l d  like n e x t  to 

s p e a k  to w h a t  I b e l i e v e  is a  f l a w  in the p h i l o s o p h y  o f  the 

p r e s e n t  v e r s i o n  o f  H R  39*

The U n i t e d  S t a t e s  o f  America, t h r ough the f e d e r a l  

g o v e r n m e n t ,  has a n  e n t i r e l y  l e g i t i m a t e  i n t e r e s t  in the A l a s k a  

l a n d s  to w h i c h  it h o l d s  t itle. The most l o g i c a l  t h i n g  to do 

w i t h  p u b l i c  la n d  a n y w h e r e  is to d e t e r m i n e  the h i g h e s t  a nd b e s t  

u s e  i n  terms o f  the n a t i o n a l  i n terest. In o r d e r  to d e t e r m i n e  

the h i g h e s t  a nd b e s t  use, o n e  m u s t  first d efine the a l t e r n a­

tives. So m e  a r e a s  so c l e a r l y  d e s e r v e  to be p r o t e c t e d  that 

t h e y  s h o u l d  be i m m e d i a t e l y  p l a c e d  in some a p p r o p r i a t e  s t a tus.

I d o n ' t  t h i n k  m a n y  A l a s k a n s  w o u l d  tolerate a n y  ab u s e  o f  M o u n t



M c K i n l e y ,  o r  o f  L a k e  Clark, o r  o f  t h e  v a l u a b l e  a r c h a e o l o g i c a l  

s i t e s  a t  Cap e  K r u s e n s t e m ,  no m a t t e r  w h a t  r i c h e s  m a y  lie —
I r

u n d e r  the g r o u n d  there.

B u t  as to m u c h  o f  the l a n d  w h i c h  is c l a s s i f i e d  as 

w i l d e r n e s s  i n  H R  39, o u r  i n f o r m a t i o n  is p r e t t y  slender. B y  

c l a s s i f y i n g  these lands w i t h o u t  k n o w i n g  w h a t  the y  contain, 

y o u  do kee p  t h e m  i n  t h e i r  p r e s e n t  s t a t e  i n d e f i n i t e l y .  If 

no o n e  k n o w s  w h e t h e r  t h e r e ' s  c o p p e r  u n d e r  there, c e r t a i n l y  

t h e r e  w i l l  be o n l y  mirimal p r e s s u r e  to m i n e  it.

T h a t  r e a s o n i n g  a s s u m e s  t h a t  i f  s o m e o n e  knows the 

c o p p e r  is there, one o f  these d a y s  a  f u t u r e  g o v e r n m e n t  w i l l  

a l l o w  the c o p p e r  to be mined, a n d  t h a t  w h e n  it does, the p l a c e  

w i l l  l o o k  lik e  D u c k t o w n ,  T e n n e s s e e ,  w h e r e  the e f f l u e n t  f r o m  

a  c o p p e r  s m e l t e r  has c r e a t e d  a  m o o n s c a p e  e x t e n d i n g  into 

t h r e e  d i f f e r e n t  s t a t e s  in w h i c h  n o t h i n g  c a n  live b u t  e v e r -  

a d a p t a b l e  man.

Mr. Chairman, tha t  is v i s i t i n g  the sins o f  the 

f a t h e r s  u p o n  the sons. T h a t  is s a y ing, i n  effect, we hav e  

no f a i t h  i n  the A m e r i c a  of t he f u t u r e .  U n d e r  p r o p e r  m a n a g e­

me n t  a n d  u s i n g  the t e c h n o l o g y  o f  t he future, I b e l i e v e  it w i l l  

be p o s s i b l e  to o b t a i n  n e c e s s a r y  m i n e r a l s  f r o m  the l a n d  w i t h o u t  

d e s p o i l i n g  the surface. I b e l i e v e  t h a t  s o o n e r  t h a n  a n y o n e  

h e r e  r e a l i z e s ,  it w i l l  be p o s s i b l e  to t r a n s p o r t  m i n e r a l s  

t h r o u g h  p i p e l i n e s  f r o m  one e n d  o f  th i s  n a t i o n  to the o t h e r  

w i t h o u t  l e a v i n g  so m u c h  as a t r a c e  o n  the topsoil.



r e s t r a i n t s ,  we 3 h o u l d  p r e v e n t  d e v e l o p m e n t  i n  some areas 

u n t i l  t e c h n o l o g y  of this s o r t  is a v a i l a b l e .  But I do not 

b e l i e v e  i t  is i n  the b e s t  i n t e r e s t s  o f  t h i s  c o u n t r y  to 

f o r e close" a n y : p o s s i b i l i t y  o f  altern a t i v e -  u s e s  o n  these 

l a n d s  b e c a u s e  we r e m a i n  h a u n t e d  b y  the v i s i o n s  o f  past 

abuses. I n  short, Mr. C h a i r m a n ,  I r e c o m m e n d  that this 

l e g i s l a t i o n  be a m e n d e d  to p r o v i d e  f o r  a  t h o r o u g h  r e s o u r c e  

i n v e n t o r y  i n  o r d e r  to a l l o w  f u t u r e  g e n e r a t i o n s  to e x e r c i s e  

the o p t i o n s  t h a t  m a y  be a v a i l a b l e  to them.

H R  39 p r o v i d e s  for s u b s i s t e n c e  u s e  o f  f i s h  and 

w i l d l i f e  o n  the n a t i o n a l  i n t e r e s t  la n d s  c l a s s i f i e d  in the 

bill. O t h e r  i n s t i t u t i o n s ,  s u c h  as the J o i n t  L a n d  Use P l a n n i n g  

C o m m i s s i o n ,  ha v e  s t r e s s e d  the d e s i r a b i l i t y  o f  c o m p a r a t i v e  

w i l d l i f e  m a n a g e m e n t .

I b e l i e v e  that these a r e  s i m p l y  t*,.o a s p e c t s  o f  the 

sam e  p r o b l e m :  that is, the s e t t i n g  o f  p r i o r i t i e s  f or the v

c o n s u m p t i v e  u s e  o f  f i s h  a n d  w i l d l i f e  r e s o u r c e s ,  A s s u m i n g  

t h a t  s u b s i s t e n c e  use is a C o n g r e s s i o n a l  p-'iority, I w o u l d  %

s u g g e s t  t h a t  the St a t e  be d i v i d e d  in t o  m a n a g e m e n t  a r e a s  w h i c h  

c o r r e s p o n d  w i t h  the r e a l i t i e s  o f  range: f o r  i n stance, fis h  

m i g h t  be m a n a g e d  o n  the b a s i s  o f  a p a r t i c u l a r  d r a i n a g e  o r  g?

w a t e r s h e d ,  a n d  m i g r a t o r y  a n i m a l s  o n  the b a s i s  of t h e i r  known 

range.

W i t h i n  those areas, c l a s s e s  o f  u s e r s  s h ould be set 

in  o r d e r  o f  p r e f e r e n c e .  F i r s t  w o u l d  com e  p e r s o n s  who live 

in the a r e a  o r  w ho have t r a d i t i o n a l l y  u s e d  the a r e a  for
rj]



f o o d  and n e c e s s i t i e s ,  b a s e d  o n  e c o n o m i c  need. S e c o n d  on

the or d e r  o f  p r i o r i t y  w o u l d  be p e r s o n s  who live i n  the
<

m a n a g e m e n t  a r e a  w h o s e  t r a d i t i o n a l  l i f e s t y l e s  i n c l u d e  s u b­

sist e n c e  h u n t i n g  o r  f i s h i n g ,  a l t h o u g h  t h e y  may. be e c o n o m i c a l l y  

i n d e p e n d e n t .  T h i s  l a t t e r  g r o u p  m i g h t  be a l l o w e d  a  s m a l l e r  

h a r v e s t  t h a n  t h o s e  w h o  d e p e n d  on the r e s o u r c e  f o r  their 

lives.

A f t e r  t h e s e  two c l a s s e s  o f  s u b s i s t e n c e  u s e r s  w o u l d  

be c o m m e r c i a l  t a k e r s ,  w h i c h  o f  c ourse w o u l d  a p p l y  a l m o s t  

e x c l u s i v e l y  to c o m m e r c i a l  f i s h e r m e n ,  and th e n  s p o r t  h u n t e r s  

a n d  f i s h e r m e n  w h o  l i v e  i n  the s t a t e  of Alaska. I f  t h e r e  is

e n o u g h  l e f t  over, t h e n  o u t - o f - s t a t e  and f o r e i g n  p e r m i t s  co u l d

be issued. S t a t e  a n d  f e d e r a l  r u l e s  s h o u l d  be the same,

t h r o u g h  i d e n t i c a l  s t a t u t o r y  v e h i c l e s  or t h r o u g h  a d u l y

a u t h o r i z e d  c o o p e r a t i v e  m a n a g e m e n t  agreement. I a l s o  b e l i e v e  

t h a t  the A l a s k a  D e p a r t m e n t  o f  F i s h  and Game is t he p r o p e r  

m a n a g e m e n t  a u t h o r i t y  f o r  a l l  l a n d s  in Alaska, w o r k i n g  in 

close a s s o c i a t i o n  w i t h  the U. S. Fish and W i l d l i f e  Serv i c e .

I e x p e c t  to h a v e  s o m e  s u g g e s t e d  l a n g u a g e  i n c o r p o­

r a t i n g  this c o n c e p t  d r a f t e d  v e r y  soon and I w i l l  f u r n i s h  the 

S u b c o m m i t t e e  w i t h  it w i t h i n  a w e e k  or ten days.

O n e  a s p e c t  o f  H R  39 w h i c h  creates u n n e c e s s a r y  f r i c­

tio n  b e t w e e n  t he f e d e r a l  g o v e r n m e n t  and the s t a t e  is the 

p r o v i s i o n  r e v o k i n g  e x i s t i n g  s t a t e h o o d  s e l e c t i o n s  w h e r e  those 

s e l e c t i o n s  f a l l  w i t h i n  the b o u n d a r i e s  of the l a n d s  c l a s s i­

fie d  u n d e r  the bill. I f  a d o p t e d ,  the s e c t i o n  i n  q u e s t i o n
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w i l l  g e n e r a t e  m u c h  ill w i l l  h e r e  i n  A l a s k a ,  a nd i t  is al s o  

c e r t a i n  to lea d  to b i t t e r  a n d  p r o t r a c t e d  l i t i g a t i o n  b e t w e e n  

p a r t i e s  w h o  s h o u l d  be m a k i n g  e v e r y  e f f o r t  to c o o p e r a t e  in 

the m a n a g e m e n t  of the r e s o u r c e s  o f  A l a s k a .  I b e l i e v e  that 

i f  the r e v o c a t i o n  p r o v i s i o n s  are s t r i c k e n  f r o m  the bill, 

s u b s t a n t i a l l y  the sam e  r e s u l t  m a y  be r e a c h e d  t h r o u g h  e x c h a n g e s  

a n d  m a n a g e m e n t  a g r e e m e n t s .

O n e  last m a t t e r  w h i c h  I s h o u l d  l i k e  to b r i n g  to 

the a t t e n t i o n  o f  the S u b c o m m i t t e e  is p r o b a b l y  i m p o r t a n t  to 

o n l y  a f e w  p e o p l e  in A l a s k a ,  t u t  I h a p p e n  to be one o f  them.

P r o p o s e d  S e c t i o n  2 0 2 ( a ) ( 1 )  o f  H R  39 c h a n g e s  the

d e s i g n a t i o n  of the C l a r e n c e  R h o d e  N a t i o n a l  W i l d l i f e  Range

to- the Y u k o n  D e l t a  N a t i o n a l  W i l d l i f e  R ange. Mr. C h a i r m a n ,

C l a r e n c e  R h o d e  w a s  a g r e a t  A l a s k a n  who d i s a p p e a r e d  in a

l i g h t  p l a n e  i n  the c o u r s e  o f  h is d u t i e s  w i t h  the U. S. Fish

a n d  W i l d l i f e  Service. H e  g a v e  a g r e a t  d e a l  of h i m s e l f  to 

i t
A l a s k a ,  a n d  i t < f i t t i n g  a n d  p r o p e r  t h a t  he be h o n o r e d  b y  one 

o f  the l a r g e s t  w i l d l i f e  r e f u g e s  i n  the coun t r y .  H i s  d a u g h t e r  

n o w  l i v e s  in W a s h i n g t o n ,  a n d  h i s  son, J i m  Rhode, is an 

e c o n o m i s t  f o r  the H o u s e  F i n a n c e  C o m m i t t e e  a n d  a p r o m i n e n t  

A l a s k a n  i n  his o w n  r i g h t .  I a s k  that w h a t e v e r  the f i n a l  

c o n f i g u r a t i o n  o f  the r e f uge, the n a m e  C l a r e n c e  R h o d e  s h a l l  

remain.

T h a n k  y o u  f o r  c o m i n g  to F a i r b a n k s  a nd f o r  a l l o w i n g  

the p e o p l e  o f  o u r  tow n  to t e s t i f y  o n  this i m p o r t a n t  l e g i s­

lation.
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Mr. S eiberlixg . My time lias expired. Mr. Young wants to yield 

some time.Mr. Youxo. Before I  yield the time, I  would like to comment People are coming up here because there is a special cut rate. Your comments about zoning by outsiders are time. Where are they when it is 70 below zero? I  don't see many people up here other than Alaskans who want 
to undergo that hardship.The Zoning is taking place for the pretty months, nice months. I  hap­pen to think the winter months are pretty also. We are zoning for 3 months out of the year for a small group.I think this is a real problem. You hit it on the head.Mr. S eiberlixg . I f  the gentleman would yield, I would like to ask Mayor Gillam or Mr. Yonkers: Suppose gold were discovered at the very top of Mount McKinley, and it was feasible to mine it, you wouldn’t advocate taking 300 feet off the top of Mount McKinley to get. the gold, would you ?Mayor G illam . One nice thing about examples is sometimes they border in the realm of absurdity. Obviously there isn’t gold at the top of Mount McKinley.Mr. S e iberlixg / The point is, at some point we draw the line and say, this has more important value than the minerals. That is all. The only question is: WThere do you draw the line ?Mayor G illam . Nature has drawn that line foF us. They didn't put any gold there. [Applause.]Mr. C arlson . I f  gold ycre found on top of Mount McKinley, you can bet someone would try to figure out a way to get it out of there.Mr. S eiberlixg . Thank you. ■

Mr. Carlsox . Even at $147 an ounce. It might not be economically 
feasible.

Mr. S e iber ijxg . It  may not be today, I  agree.I  want to thank you, Mr. Carlson, for constructive suggestions. Thank you.Our next witness is Mr. Byron Mallott, after whom we will break for lunch.
STATEMENT OE BYRON MALLOTT

Mr. S e iberlixg . Mr. Mallott, I  was delighted to be in your town. Yakutak, the other day. It  was a magnificent day. We went around and looked at some of the salmon spawning areas.Mr. M allott . Thank you. Mr. Chairman.Just a brief comment with respect to your example. From mv front porch in Yakutak, I  have a stupendous view of (he second highest mountain in North America. Mount Logan, which reaches 19,000 feet.I  wouldn’t mind 300 feet taken off Mount McKinley, because I  could have the view of the highest mountain in North America. [Laughter.]Mr. Chairman, I  will summarize my statement. I  have submitted to you both my prepared statement—a legal brief that was done by AFN D-2 counsel, Stewart Udali—on the constitutional issues sur­rounding subsistence as well as nine pages of amendments to IT.B. 39 on the subsistence issue and on the. land bank.Mr. Chairman, we have studied II.B. 39 with great care through the course of your public hearings in Alaska. Native regional and village
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organizations and individuals have voiced their support or objections to various provisions of H.R. 39.Today, on behalf of the Alaska Federation of Natives, I  respectfully submit for your consideration sovcral amendments which wo feel are necessary for H.R. 39 to be responsive to the needs of tho Native Alaskans. I  would like to briefly discuss some of the major issues which' our proposed amendments address.No. 1. With respect to subsistence. Subsistence users should be those residents and their descendants who at the time of passage of ANCSA were using the resources of public lands for subsistence purposes, and subsistence use of fish and game and plant resources should be the priority use among all such uses on public lands.No. 2. “ Subsistence uses” should be defined to include those custo­mary, traditional and regular uses made of renewable resources for food, shelter, fuel, clothing, tools, transportation and. for the produc­tion and selling of traditional articles of handicraft and clothing, methods of taking should allow those traditionally and presently employed.No. 3. The Alaska Federation of Natives believes this legislation should confirm the subsistence rights of the Alaska Natives, not just to the D-2 lands, but, as Congress plainly intended when it wrote its conference report, to all Native subsistence uses on all Federal public lands.Congress should protect the subsistence uses of other Alaska resi­dents who regularly and customarily have utilized subsistence resources.No. 5. The Alaska Federation of Natives is convinced the best and most workable subsistence system will be one which has a strong ele­ment of involvement by subsistence users. We also believe that it would be wiso and logical for the initial subsistence zones to conform to the 12 regions previously organized by Congress in ANCSA.No. G. It  is also vital that subsistence users in each of the zones serve on the boards, be they State regional fish and game board’s or subsist­ence management boards which manage tho subsistence programs.And finally, we also have a strong conviction that if it is to succeed, any subsistence program must be keyed to the wise management and conservation of the renewable resources in each zone, which we address partly with our land bank proposal.You arc aware from previous rough drafts of legislation that we have given you that we have researched the possibility of Natives only subsistence approach.Frankly, the major reason wo have researched the Natives only subsistence system is that while our lawyers feel certain that Congress has (he power to create a native subsistence system which will with­stand any attack on constitutional grounds, they are concerned that if a broader subsistence system which includes nonnatives is established, it mijjht be struck down as an unconstitutional exercise of power.I f  the Congress feels it can protect our rights, constitutionally, by writing subsistence legislation which covers Native and nonnative users, which our language docs, we will abide by the words of Con­gress on this issue.Today, 5 years after the passage of the Claims Act, the need for decisive protection of subsistence options is even more evident.
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Tho Department of the Interior has failed to take any action under four different Secretaries; and the stops taken by the btate have been timid and inconclusive. Recently, a State superior court nullified State subsistence efForts by declaring them unconstitutional.In order to enhance the quality and quantity of Alaska’s resources, there will be created, by our amendments, the Alaska Native land bank 

program.Under this program a Native corporation may place up to 00 per­cent of its land in the land bank at any one time. While land is banked it will not be available for development, and will be exempt from State and local property taxes, and it will not be subject to adverse 
possession.In addition to protecting the subsistence resource base on Native- owned lands, the land bank program will help insure a well-planned pattern of resourco development and protective management through­
out Alaska.I  would like to emphasize that while the primary purpose of our proposed amendments is to protect the economic and cultural depend­ence of Native Alaskans upon subsistence, it is not our intent to curtail the legitimate subsistence activities of nonnatives, nor to limit sports hunting and fishing.As long as fish and game resources are available for those dependent upon subsistence, we see no reason to restrict such other uses of fish and game. In fact, we anticipate that our proposed amendments will greatly assist in minimizing potential conflicts between various groups utilizing fish and wildlife resources.Of equal importance tc the Alaska Federation of Natives and Native people throughout Alaska is the protection of the economic development options of Alaska Native corporations. I f  the regional and village corporations are to survive and make significant economic contributions to the future of their Native shareholders, they must have the abilitv to develop the resources on and beneath their lands.The Alaska Federal of Natives opposes any classification of national interest lands which would block the access needed to transport equip­ment. supplies and raw materials to and from Native lands.This must be ..voided. I  urge your committee and other members of Congress to carefully consider the testimony of various Native cor- porations which address these issues.It is our belief that very restrictive land management on some pub­lic lands should not place undue restrains on adjacent Native land­owners to develop their resources. Native landowners should be as free as any private landowner to use their land as they wish.AFN itself has not taken a position on specific land classifications and the number of acres which should be included in each. 7’ho Alaska Federation of Natives’ board of directors has unrcd each regional cor­poration to make those recommendations to you as their regional interests may dictate. We hope that during rhe course of your hearings these recommendations have or will be made.It is our conviction that Native ro<.rional corporations should not lose their right, to select their lands because areas were withdrawn for D-d classification by a former Secretary of the Interior.We urge that where there are dual withdrawals, the selections of regional corporations be given preference over the D-d status. The
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specific, detailed testimony of regional corporations supporting their êlection rights should be carefully considered.■\\'e also feel it is appropriate and consistent with the intent of VNCSA that title be conveyed to Native-selected lands before vast areas of D-2 lands are classified as national interest lands. To this end we ask your assistance in expediting the conveyance of title toNative-selected lands.I appreciate the time and effort this committee has taken indecently holding a public hearing in Washington regarding ANCSA landconveyance problems.It is clear that the easement provisions of ANCSA have been 
abused to the serious disadvantage of Alaska Natives. Resolution of the easement problem is the overriding stumbling block to the prompt conveyance of the Native lands.It is also clear that both the. Federal and State governments have sufficient existing legal authority to obtain easements through the exer­cise of eminent domain and condemnation authority. Therefore, we propose that the public easement provisions of ANCSA l*e repealed in D-2 legislation.In conclusion, I  would like to express our appreciation for your efforts to travel throughout Alaska to hear the feelings and thoughts of the people. We will be glad to further discuss any aspects of our proposed amendments with members of your committee, and staff.I will submit to the committee staff, with your permission, a copy of our draft subsistence and land bank language and a copy of a paper prepared at my request by our D-2 counsel. Stewart Udall, on the constitutional issues affecting subsistence.The amendments we offer at this time are our best efforts to date, hut do not preclude further modifications, especially of the adminis­trative. language which, even to us, appears cumbersome and overly complicated.The great import D-2 legislation has for all Alaskans and people throughout America is worthy of all the care and consideration you can give it. In your deliberations, we hope you will pay particularly close attention to the needs and desires of Native Alaskans who have lived with the lands and water.' of Alaska for a long, long time, and who expect to be here far into the future.Contrary to -what I  have heard from some of the testimony this morning about, your presence in Alaska, your presence in Alaska leaves me somewhat reassured.Thank you.[Prepared statement of Mr. Mallott may he found in the appendix. 1 The CiiAmMAN-. I  want to thank Mr. Mallott for a sensitive and sensible set of suggestions here. I looked through the amendments you proposed. There are things there that tho subcommittee will want to look at carefully, and T know we will have a bettor bill because of the attention you have given it in your presentation here today.I f  I  had to list off a dozen mainr impressions I will leave Alaska with tomorrow, one of them would he the intense attachment of the Alaskan Native people to the land and the desperate importance to them of their subsistence way of life. There are tint many pkmo-s left on Earth where we <dill have the chance—I am a little pessimistic—
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but ko, have a chance to give people who want to stay close to the 
land that opportunity.

In the Navajo , H op i reservations in my State, there are the same 
set of conflicts and values that wc see here. We have an obligation to 
the Natives of Alaska to give them that opportunity. I  hope we can 
write a bill to do just that.

We have had a number o f witnesses out in the villages who tell us 
what, very large quantities o f  land it takes to provide the subsistence 
way of life. On individual estimated that to sustain a family on a 
subsistence basis in one of these remote areas requires 30,000 acres 
just, for one family. You need immense expanses of land so that moose, 
bear, sea walrus, and other animals that provide the susbsistence way 
of life will not be depleted. I t  seems to me in Alaska, as big as it is, 
it does not have enough acreage to go much beyond the kind of 
populations now which take part in the subsistence way of life. You 
indicate that in your testimony. You not only want the D - 2  lands made 
available, but you hope other Federal lands which remain in the four 
systems and outside would be available.

"Would you like to comment on the extent to which there is land 
and resources in Alaska to support the present number o f Natives who 
might choose the subsistence way of life ?

Mr. M allott . There is no question that at the time we were working 
on the Native Claims Settlement Act that we recognized from tho work 
we had done that even the 40 million acres that seemed to he shaping 
up at that time would not be sufficient with respect to overall sub­
sistence use. And we made very strong arguments to include sub­
sistence provisions within A N C S A  in recognition of that concern.

We have again in recognition of that concern in our definition of 
“ subsistence user’’ tried to limit it to those people involved with 
subsistence prior and at the time of passage of A N C S A . That is 
pretty much an arbitrary judgment.

Again, there is evidence, and we are concerned that the subsistence 
way of life docs require huge acreage in order to ultimately survive.

The C h a iu m a x . I see trouble down the road hero. A ll the people 
who want growth and development and the same old pattern continue.
I notice in your statement the population o f  Alaska has doubled in 
10 years. The number o f  fishing and hunting licenses have doubled 
in 10 years. I wonder what will happen if  you redouble in the next 10. 
and redouble after that in the years following.

The caribou here, some people think it is a tenth o f what it was a 
few years ago. Even in this land there are limits to activities o f  man 
that ran he supported.

I thank you.
Mr. S lihf.kl ixg . Thank  you much.Mr. Young?
M r. Y o rx o .  Where does the figure double the population in 10 

years occur?— 325.000 was tho last census figure, and 375.000 is the 
number now. Tha t is not double. Should subsistence users be required
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fried to run out what the administrative process would entail, that 
rhinii kind of bothered us. We do intend to take another look at it.

Mr. Y o rx o .  I  appreciate that. I think permits would be tremend- 
(„ 1*4 v*inoperative and totally restrictive, and cause a lot o f problems, 
'l believe that Aiu.:kans arc all one. I  have real reservations about this 
hill. I do noc agree with you that subsistence should be based on ethnic 
niialities at all. I think subsistence use should be recognized for those 
residing in the area and who take supplemental dietary need.

We can discuss that later. Subsistence users should be designated 
fho>e using renewable resources, et cetera.
j)o  vou consider trapping subsistence use. or would that he excluded 

under*vour definition?
Mr. M allott. Our feeling is that trapping seems to be an element 

of overall subsistence use. Whether or not you would define subsistence 
lakinir for trapping purposes where there is obviously a commercial 
involvement for other than the traditional handicrafts that you have 
included there. I am not sure that that would fit.

[ n-uess my point would be that subsistence in most instances is in­
cidental to trapping, and that the two are not mutually exclusive.

Mr. Y o c xg . The chairman had a discussion the other day in Kotze­
bue that he did not quite support the concept of cash returns for 
trapping. T h a t  is why the majority o f people, including myself, have 
trapped. Not for food or clothing, but for the cash return to purchase 
other things.

I think it has to be spelled out clearly that it is on the subsistence 
level. I can see the friend of the animal organization saying, “Wait 
a minute. H e  did not eat that wolverine. So he consequently cannot 
sell fur.”One other question: W ha t do you think about the land bank, the 
Stevens. Hammond, Young proposal? "We have a land hank provision. 
Have you seen that?

Mr. M allott . Yes, sir. I t  is part o f  the cooperative management 
effort.

Mr. Y ouxo . You are included on a volunteer basis into that bank? 
Mr. M allott . That is right.
.Mr. Y o rx o .  Primarily to keep your land from being taxed as pri­

vate lands?
Mr. M allott . O ur feeling is that management of those lands should 

he passive, as opposed to being active. Anti that use to which those 
lands in the bank could be put would be very minimal, and have to do 
with only nonconsumptive use, recreation, subsistence, so forth. But we 
will not. want to be part o f any system that involved active 
management.

Mr. Y o c xg . 1 agree.
Ono other question: In your amendments, you never pose an access 

question from your lands fo other lands or to a railhead or seaport. 
Under the act, it says “ F o r  your social and economic benefit.”

Mr. M allott . R ight. M y testimony does. I  hope, state strongly that 
wo arc opposed to any classifications which would preclude transporta­
tion of Natives— who comprises that organization— are thev all 
tions in that regard to (lie regional corporations who might be affected 
themselves to respond to.
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Mr. Young. You are in support of access for economic reasons ?
Mr. Mallott. Yes.Mr. Y oung. My time has expired. -I  thank you gentlemen for being here.Mr. Won Pat. Thank you very much.Mr. Mallott, I  would like to ask this question: The Alaska Federa­tion of Natives—who comprises that organization—are they all Natives, indigenous, non-Natives?Mr. Mallott. It is a completely Native organization. The only mem­bers of the Alaska Federation of Natives are the regional corporations established under the Alaska Native Claims Settlement Act. At the present time 10 of the 12 regional corporations are members and owners of the Alaska Federation cf Natives.Mr. Won Pat. How many members do you have in the

organization ?Mr. Mallott. Through the regional corporations AFN represents about 50,000 Alaska Natives.Mr, Won Pat. Does that comprise all of the Natives of Alaska ?Mr. M allott . I t  does not comprise, all of the Natives of Alaska. It excludes the membership of two regional corporations. The 50.000 figure is in my judgment a conservative one. I  can be more precise. The total population enrolled in the corporation is S0.000. The membership of AFN at this time is about 16.000. So we have a little more than 60,000 Native people represented through the 10 regional corporations in the Alaska Federation of Natives.Mr. W on Pat. Your present population, according to the census, is 375,000. What percentage is the Native population?Mr. Mallott. I  also have trouble with math. In any event. S0.000 among 400.000 is between 20 and 25 percent. We are a major, signi­ficant portion of the Alaska population. There is no question about that.Mr. W on P at. Do you feel that the Natives’ indigenous habitats are represented in your State government as well as in the Federal Government?
Mr. M allott . Yes. I  do not think there is any common belief among Alaska Natives that they are inadequatelv represented in a general sense. We have specific concerns as any other group has from time to time about how our interests mav be responded to. But we view our­selves absolutely as members of Alaskan society, as are any other group of people.Mr. Won P at. Y ou do not feel there is discrimination between Na­tives and non-Natives?Mr. M allott . Racial discrimination exists in any societv. I f  we ac­cept that as given. T think we are being realistic. But I do not think it is a major problem for us here in Alaska.Mr. Won P at. I  am glad to know about that. I  see no evidence of such discrimination. I  do think it is important that the group von represent be given special privileges with respect to subsistence. They should be allowed to live the way they have been used to. Todav the main tiling is to provide these people the kind of living they have.Today they do not. use the how and arrow, the spear. So today, and T
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lt The Government comes in and provides a system. You said you have <40 million. How much money are the poor people getting here in
terms of the welfare system ?Mr. Mallott. I  do not have any idea in terms of dollar terms or.reiicral terms. There is no question that if subsistence were wiped out inadvertently or otherwise, within the next decade, that reliance ,'ui that kind of Government assistance would be tremendously
111 Mr. Won Pat. I  want to say that the people of Alaska are much better off than iny own people. We have a small area.My time has expired.Mr. Byron. I  want to get specific with one thing, and I  think it is a o-ood point. You recommended certain amendments to H.R. 39, page 3. You recommend that the Congress should protect subsistence use of other Alaska residents and regularly and customarily utilize sub­
sistence resources.What about 1 1 0 1 1-Xativcs? How do you feel about that specifically? Mr. M allott, Our definition, as I said earlier, does at this time exclude nonresidents and nonsubsistence users—residents who are not subsistence users at the time of the Alaska Native Claims Settlement 
Act.Mr. Byron. A nonresident from another State oi countr;. should not be able to hunt more than other Alaskans ?Mr. Mallott. Not able to hunt and fish as a subsistence user does. One of the things we must be careful of in this whole issue is that in our judgment, subsistence priority, the use of a strong subsistence definition would only come into play where you are faced with resource depletion. Without resource depletion, all users, nonresidents, resi­dents. non-Natives. would have access to the land.Mr. Byron. I  have not heard anybody say when an administrator says there is not enough game, who relies on subsistence or who does not.Mr. Mallott. Y/hen faced with resource depletion, the subsistence resource users would be those people using subsistence prior to the time and at the time of the ANCSA period.Mr. Byron. You would assume whoever Avas writing the regula­tions could provide for the resident—the resident who hunts one moose a year to make up the deficiency in his food budget?Mr, Mallott. He could take advantage of existing State fish and game laws and regulations.Mr. Byron. There has been a suggestion in this act that the State not be involved exclusively in setting hunting goals.Mr. Mallott. Only for subsistence purposes. For all other use of the fish and game resources, the State would have total responsibility. Mr. Byron. Y ou would recommend that?Mr. Mallott. Yes.Mr. Byron. You would recommend we continue having the State manage all nonsubsistence hunting and fishing?Mr. Mallott. Yes, sir.Mr. Skibkrlino. Mr. Mallott, I  have a couple of questions.



My personal view is that the Congress has made some commitments to tlie Natives in Alaska which we must move on. That refers to not onlv protection of their land, but protection of their subsistence rights. In inv view, and I  have been thinking this through and discussing it with various people—at least my view at the present time—is we have a constitutional power to say if there is an insufficient amount of game to supply all the needs, that the Natives will get the first priority. I  think we.not only have the power to do that, but we have the legal as well as moral obligation to do that. I hope we will write that in 
this hill.I  will read with great interest vour proposed amendments, and also the brief that Stewart TJdall prepared for you.Assuming that there is sufficient resources to take care of tlie sub­sistence rights of the Natives, then I  think we have the problem of how to manage—how to handle the additional game. It seems to me that there it is a matter of defining “ use.” I  think we would give—we ought, to work out some way of giving non-Native subsistence use a priority over recreational use.In other words, non-Native residents who want to hunt and fish for subsistence use ought to have a priority over sport hunting.I wonder if you care to comment on that? Does that sound right and feasible?

Mr. M a i.lo tt. In our research we were led to. in our language, the creation of a severability among Native and non-Native subsistence users, while attempting to make subsistence to the maximum decree possible a nonracial kind of use. simply recognizing the political realities over time, having lived here in Alaska.What our legislation does say, however, is that if nonracial sub­sistence is struck down by court challenge, then there should be lan­guage in D-2 that protects Native subsistence use through Congress exercising its constitutional authority.Mr. S e i b e r l i x g . The more T think about it. the more I  see no way to protect the Native subsistence rights except by putting it strictly on a racial basis, which I  think we need to take care of the rest of the use by defining “ subsistence use” versus “ recreational use.”I  am going to try to dig into this further, and with the kind help you have given us. I think we can resolve it.T want to comment on one other thine. I  think your spec'fic pro­posals are really the kind of input we need, and we appreciate tliem very much. Representative Anderson made the point that they had workshops—there should be workshops in all of the rural communi- lies on IT.R. 00. and then we would have discussions. Bethel did this, for example.
Roallv. the question is not whether every person in Alaska under­stands IT.R. 00. but whether we in Con cress understand the interest and concerns of Alaska citizens. That is why we spent all of the time we have listening to them in rural villages and areas. I  think we have seen a section of Native and rural Alaskans and we do have a sufficient information base to act intelligently. I f  we do not. we want to cross­check with you and others to make sure we do.Thank you very much.
Mr. M allott . Thank you very much for the opportunity to he heard. .



indigenous people, holding original title, remain in peaceful occupancy. The Inuit not 
only hold original title but our claim to sovereignty and peaceful coexistence and a 
continuous display of our authority over our lands is contrary to the claim of the United 
States which has based their claim on the titlcs'of cIiscovery.T)f recognition by treaty and 
of contiguity, i.e. titles relating to acts or circumstances leading to the acquisition of 
sovereignty; they have, however, not established the fact that sovereignty so acquired was 
effectively displayed at any time. We, the Inuit. concur with the precedent set in the 
United States vs. Netherlands, wherein die United States lost its claim to inchoate title. 
(Palmas Island Arbitration, 1928).

For want of jurisdiction and possession, the United States government maintained 
in its negotiations with Russia concerning territorial questions that dominion cannot be 
acquired but by a real occupation and possession, and an intention to establish it is by no 
means sufficient. The mere desire and political ambition of the Russians and the United 
States throughout the negotiations of the Treaty of Cession of 1867, cannot extinguish the 
principle o f  the continuous and peaceful display of the functions of occupadon by the 
Natives of Alaska within the territory of Alaska and is a constituted element of territorial 
sovereignty which is a recognized principle of international law.

We, Inuit, must now apply through the written word against their desires as 
written in their Constitution of September 18, 1787. From the period of 1776 to 1787, it 
was known to many colonists that the issue of sovereignty was not resolved by their 
Declaration of Independence. The concept of "sovereignty" continued to be the most 
important theoretical question throughout the decades following the Declaration.

The creation of American sovereignty was done on a theoretical plane and drawn 
upon blank sheets of paper. The confederation the colonists formed, therefore, was not a 
sovereign government. John Adams reflects this weakness in his diary in 1787:

"Regarding the greatest Question yet 
agitaicd” -ihe idea of sovereignty, that 
in all civil states it is necessary that there 
should some where be lodged a supreme 
power over the wholc**-this was the heart 
of the Anglo-amcrican argument that led 
to the Revolution."

Almost every writer. P rtish  or American, who groped for an acceptable 
compromise that would prevent the breach, had sooner or later stumbled over this 
problem of sovereignty. The doctrine o f  sovereignty, by itself, compelled the imperial 
debate to be conducted in the most theoretical terms o f political science. It was the single 
most important abstraction of politics in the entire Revolutionary era.

In the contest between the states and Congress, the ideological momentum of the 
Revolution lay with the states, but in the contest between the People and the state 
governments it decidedly lay with the People. For the Continental CongTess had realized 
that the Articles of Confederacy was not a government and the Articles held no 
sovereignty. In Massachusetts the General Court proclaimed. "In every government there 
must exist somewhere a ’supreme sovereign absolute’ and an uncontrollable power.”

"But this Power resides, always, in the body 
of the People, and it never was, or can be 
delegated, to one Man, or a few. In one sense 
this was a traditional utterance, for no one 
doubted, even most Tories, that all power 
ultimately resided in the people.”
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MR, CHAIRMAN, MEMBERS OF THE COMMITTEE. IT HAS BEEN

MANY MONTHS SINCE WE HAD OUR INITIAL DISCUSSIONS REGARDING
T

D-2 LANDS AT YOUR COMMITTEE AND IN YOUR OFFICES IN WASHINGTON, 

SINCE THEN, MUCH HAS HAPPENED, AND I AM SURE YOU HAVE LEARNED, 

AS WE ALL HAVE, MUCH ABOUT THE DYNAMICS OF THIS VOLATILE ISSUE. 

IN ADDITION; I AM SURE YOU HAVE LEARNED EVEN MORE ABOUT THE 

FACTS OF THE ISSUE, AND THE MERITS OF VARIOUS ARGUMENTS. WE

m



HAVE HAD FRANK AND THOROUGH DISCUSSIONS REGARDING THE

PHILOSOPHIES OF D-2, AND THE COMMON GOALS THAT ALL OF US 

WISH TO ACCOMPLISH IN THIS LEGISLATION. BOTH MY CABINET

MEMBERS AND I HAVE PRESENTED SPECIFIC SUGGESTIONS, AS WELL

AS GENERAL DIRECTIONS TO THIS COMMITTEE PREVIOUSLY. TODAY,

I WOULD LIKE TO SUM UP THE ASPECTS OF THE D-2 ISSUE THAT ARE

OF HIGHEST IMPORTANCE TO THE PEOPLE OF ALASKA, TO STRAIGHTEN

OUT SOME MISPERCEPTIONS THAT SEEM TO BE GROWING, TO OFFER

EXPLICIT SOLUTIONS TO PROBLEMS BEFORE YOU, AND TO ONCE MORE

OFFER THE POSITIVE HELP AND EXPERT INPUT OF THIS ADMINISTRATION

AS YOU PREPARE YOUR FINAL BILL.

TODAY I WANT TO DEAL WITH FIVE MAJOR TOPICS, AND TO DEAL WITH THEM 

ON A LEVEL THAT WILL BE OF PRACTICAL HELP TO YOU IN THE NEXT 

STAGE OF YOUR LEGISLATIVE CONSIDERATION. I WANT TO DISCUSS THE

399
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OPPORTUNITY YOU HAVE BEFORE YOU TO ASSIST FAIRLY AND EQUITABLY 

IN CONVEYANCE OF NATIVE AND STATE LAND,S. AS WELL AS ESTABLISHMENT 

OF NATIONAL INTEREST LANDS.

I WANT TO MAKE SPECIFIC SUGGESTIONS AS TO HOW COOPERATIVE 

MANAGEMENT MIGHT BE STRUCTURED TO MEET SOME OF THE OBJECTIONS 

THAT YOU CONSERVATIONISTS HAVE CONTINUALLY RAISED. Ill 

ADDITION, I WOULD LIKE TO SUGGEST THE SIMPLEST, MOST RATIONAL 

APPROACH TO SUBSISTENCE, TO OFFER OUR SPECIFIC SUGGESTIONS 

AS TO DETERMINATION OF BOUNDARY LINES.

GENTLEMEN, THERE HAS BEEN MUCH POSTURING AND PONTIFICATING 

BEFORE YOUR COMMITTEE IN RECENT WEEKS REGARDING THE STATE'S 

SELECTION "RIGHTS", THE "UNFAIRNESS OF IT ALL” , AND VARIOUS 

ALLEGATIONS REGARDING THE ABROGATION OF THE STATEHOOD COMPACT 

BY H.R. 39, I DO NOT INTEND TO EITHER POSTURE OR PONTIFICATE,
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BUT I HOPE THIS COMMITTEE TAKES THESE ALLEGATIONS VERY SERIOUSL-Y
i

AND THOUGHTFULLY" ADDRESSES THEM IN YOUR RESULTANT LEGISLATION.

IN THAT REGARD, I AM SUBMITTING FOR THE RECORD A POSITION PAPER 

I HOPE YOU WILL READ AND CONSIDER CAREFULLY. THE FACT IS,

THERE WERE EXPECTATIONS FAIRLY DRAWN FROM THE STATEHOOD 

COMPACT AND THEN DENIED UNFAIRLY. RIGHTS GRANTED AT STATEHOOD 

HAVE UNDENIABLY BEEN ERODED. THE PEOPLE OF ALASKA HAVE 

CONSCIOUSLY AND IN GOOD FAITH MADE MAJOR CONCESSIONS TO 

THE UNITED STATES IN RESPONSE TO CHANGING NEEDS. IN THE PAST 

ALASKA HAS VOLUNTARILY SUBORDINATED ITS STATEHOOD RIGHTS IN
J

FAVOR OF OTHER CONSTITUENCIES. THOUGH NOT CONSTITUTIONALLY 

COMPELLED TO DO SO, ALASKA ACQUIESCED TO THE SECRETARIAL 

FREEZE ORDERS OF THE 1960's AND SUPPORT FOR CERTAIN ASPECTS 

OF THE ALASKA NATIVE CLAIMS SETTLEMENT ACT ITSELF ARE GOOD 

EXAMPLES.



MORE RECENTLY, HOWEVER, EVENTS SUGGEST ALASKANS MAY HAVE 

BEEN BADLY SUCKERED, THE SO-CALLED "OVERRIDING SECTION (D)(1) 

WITHDRAWAL" ADDED INSULT TO INJURY. AT THAT TIME ALL REMAINING 

FEDERAL LANDS WERE CLOSED TO STATE SELECTION, PENDING 

CLASSIFICATION UNDER A NEW SYSTEM WHICH HAS. FVFN TO THIS DAY. 

NEVER. BEEN IMPLEMENTED. NOW H.R. 39 SUGGESTS THAT ALASKA 

STATE LAND SELECTIONS TOTALLING ALMOST EIGHT AND ONE-HALF 

MILLION ACRES BE REVOKED, WITH THE SOP TOSSED IN THAT THE

STATE MIGHT SELECT "OTHER PUBLIC LANDS OF APPROXIMATELY 

EQUAL ACREAGE."

GENTLEMEN, IT IS ABSOLUTELY ESSENTIAL THAT CONGRESS AND THE 

CITIZENS OF ALASKA WORK TOGETHER TO RESOLVE THESE PROBLEMS 

THROUGH SPECIFICS RATHER THAN RHETORIC. A LARGE PART OF OUR 

POPULATION WOULD HAVE THIS ADMINISTRATION LITIGATE TO SQUEEZE



EVERY LAST VALUE FROM STATE SELECTIONS, REGARDLESS OF COMPELLING

i

NATIONAL OR NATIVE INTERESTS. ANOTHER CONSTITUENCY GROUP 

WOULD HAVE B.L.M. EVENTUALLY PARCEL OUT TO US AS MUCH AS THEY 

WANTED TO OF OUR REMAINING STATEHOOD ENTITLEMENT, ACCORDING 

TO THEIR RULES, GIVING’THE STATE NO "SELECTION" OR CHOICE 

IN THE MATTER. IN THE MEANTIME, ALASKA NATIVES HAVE SEEN 

TITLE TO VERY LITTLE LAND. I SUGGEST THAT THIS CONGRESS, 

BEGINNING WITH YOUR COMMITTEE, CAN RESOLVE THE STATE AND 

NATIVE LAND ENTITLEMENT ISSUE ON CONSTRUCTIVE MIDDLE GROUND. 

FURTHER, I SUGGEST THAT YOU KLiSI DO IT NOW AS PART OF D-2

IN ORDER AT LONG LAST TO REMOVE ROADBLOCKS STANDING BETWEEN 

ALASKA NATIVES, THE STATE AND THEIR RESPECTIVE LAND. I URGE 

YOU TO ACT SPECIFICALLY IN THE FOLLOWING WAYS.
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FIRST, THE D-2 BILL PASSED BY THE CONFERENCE COMMITTEE NEXT 

AUTUMN SHOULD CONVEY MOST, IF NOT ALL, OF REMAINING STATE AND 

NATIVE ENTITLEMENTS. TO ASSIST IN THIS, THE STATE WILL, 

WITHIN THE NEXT 90 DAYS, IDENTIFY APPROXIMATELY QQ MILLION 

ACRES PRESENTLY INCLUDED IN D-l, NATIVE OVERSELECTED, AND 

D-2 LANDS, AS LANDS WE ARE MOST INTERESTED IN EVENTUALLY 

RECEIVING. BY DOING THIS, WE ARE NOT QUESTIONING THE NATIVES' 

PRIORITY RIGHT TO SELECT THEIR FULLENTITLEMENT FROM THE OVER 

80 MILLION ACRES THAT THEY PRESENTLY HAVE UNDER SELECTION.

NOR ARE WE QUESTIONING CONGRESSIONAL RIGHT OR INTENT TO 

ESTABLISH NATIONAL INTEREST LANDS UNDER SECTION 17(d)(2)

BEFORE STATE SELECTIONS ARE DEALT WITH. HOWEVER, CERTAINLY 

AT THAT POINT OUR TURN SHOULD FINALLY COME. AT THE VERY



LEAST WE WOULD EXPECT LAUDS THAT WE iUATE NOW, WHICH

i
ARE NEITHER RETAINED IN NATIVE SELECTIONS OR ESTABLISHED 

AS NATIONAL INTEREST LANDS, TO BE CONVEYED TO US IN AUTUMN 

OF 1978, WITH NO STRINGS ATTACHED.

SIMILARLY, CONGRESS SHOULD CERTAINLY CONVEY FULL ENTITLEMENT 

TO ALASKA'S NATIVES AT THAT TIME, THE NATIVES HAVE SELECTED 

OVER 80 MILLION ACRES OF WHICH THEY WILL OWN APPROXIMATELY 

AA MILLION. WE INTEND TO NOMINATE ABOUT 60 MILLION ACRES, 

FROM WHICH WE ARE ENTITLED TO ABOUT 35 MILLION ACRES. ALL 

PARTIES SHOULD SIT DOWN WITH THESE NOMINATIONS TO WORK OUT 

AGREEMENTS SO THAT CONGRESS MAY SETTLE THE OWNERSHIP QUESTION 

ONCE AND FOR ALL NEXT FALL. IF YOU MEAN WHAT YOU HAVE BEEN 

SAYING PUBLICLY, AND I BELIEVE YOU DO, YOU SHOULD BE PLEASED 

TO DO I HIS. AND IF YOU IN FACT DO IT, YOU WILL SAVE YEARS OF
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HEARTACHE, LITIGATION AND MISTRUST, WHILE ADDING STABILITY

TO ALASKA LAND MANAGEMENT AND OWNERSHIP YEARS BEFORE IT COULD 

HAPPEN THROUGH THE ALTERNATE. TORTUOUS ADMI.NlS7R-.7iVE PROCESS.

SECONDLY, I WOULD URGE THIS COMMITTEE TO QUESTION THE REASONING 

BEHIND SECTION 709 ( b ) OF H.R. 39. THE AUTHOR OF THIS SECTION 

APPARENTLY ASSUMED THAT, IN ALASKA, ONE ACRE OF PUBLIC LANDS IS 

EQUAL TO ANY OTHER. ONE OF THE MOST BENEFICIAL SPINOFFS OF 

YOUR VISIT TO ALASKA IS RECOGNITION OF THE FACT THAT IS SIMPLY 

NOT THE CASE.

LAND SELECTIONS BY THE STATE WERE MADE BECAUSE THE STATE SAW 

MORE VALUE IN THE ACRES IT SELECTED THAN IN ACRES NOT SELECTED. 

IT IS AS SIMPLE AS THAT. ANY ATTEMPT AT REVOCATION OF EXISTING1 

SELECTIONS IN EXCHANGE FOR EQUAL ACREAGE TO BE MADE 0® FROM
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THE DREGS IS SIMPLY NOT EQUITABLE. CONGRESS MUST NQI ATTEMPT 

TC REVOKE STATE SELECTIONS. IF FOR SOME REASON'THE COMMITTEE 

FEELS THAT A GIVEN STATE SELECTION IS ABSOLUTELY ESSENTIAL 

TO A NATIONAL INTEREST AREA, AND THAT COOPERATIVE MANAGEMENT 

WOULD NOT PROTECT NATURAL INTERESTS SUFFICIENTLY, IT WILL 

FI::D the STATE WILLING TO DISCUSS IN GOOD FAITH A LAND EXCHANGE 

SO THAT LAND OF EQUAL VALUE MIGHT BE CONVEYED TO THE STATE IN 

LIEU OF THOSE ACRES RETURNED TO FEDERAL OWNERSHIP. SUCH 

COOPERATIVE EFFORT BETWEEN THE STATE AND CONGRESS COULD AVOID 

THE SPECTER OF MUTUALLY UNWANTED LITIGATION THAT UNILATERAL 

ACTION WOULD EVOKE.

NOW LET ME TALK ABOUT COOPERATIVE MANAGEMENT. OF SIGNIFICANCE 

IS THE FACT THAT THE COOPERATIVE MANAGEMENT CONCEPT NOW HAS 

THE SUPPORT OF ALL THE CONGRESSIONAL DELEGATION, THE LAND



USE PLANNING COMMISSION, AS WELL AS MYSELF. INFORMED DEVELOPERS 

AND CONSERVATIONISTS SEE IN COOPERATIVE MANAGEMENT THE POTENTIAL 

FOR A LAND MANAGEMENT SYSTEM WHICH COULD BETTER MEET THE 

CONCERNS OF EACH. THE DEVELOPER SEES THE OPPORTUNITY TO DO 

SOME THINGS ON SOME LANDS WHICH OTHERWISE WOULD BE FORECLOSED 

IN RETURN FOR WHICH THE CONSERVATIONIST SEES THE MOTIVATION 

FOR UPGRADING THE QUALITY OF LAND MANAGEMENT ON BORDER LANDS 

WHICH OTHERWISE COULD BE DESECRATED AT THE V/HI.-*, GF THE 

RESPECTIVE STATE OR PRIVATE OWNER.

MEMBERS OF THIS COMMITTEE HAVE ENDORSED COOPERATIVE MANAGEMENT 

AS AN IDEALISTIC CONCEPT, AT YOUR SUGGESTION, I HAVE 

DISCUSSED COOPERATIVE MANAGEMENT WITH MEMBERS OF NATIONAL 

INTEREST GROUPS, AND HAVE LEARNED MUCH ABOUT THEIR SPECIFIC 

CONCERNS ABOUT ITS APPLICATION. GENTLEMEN, YOUR COMMITTEE IS
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CERTAINLY CREATIVE ENOUGH TO DEAL WITH THESE CONCERNS AND

i

OF SUFFICIENT COURAGE TO .STRUCTURE A COOPERATIVE MANAGEMENT 

SYSTEM FOR THE GREATER BENEFIT OF ALL.

LET ME RUN DOWN SOME OF THE CONCERNS I HAVE HEARD ABOUT 

COOPERATIVE MANAGEMENT, AND SUGGEST HOW EASILY THEY MIGHT BE 

ADDRESSED.

THE FIRST CONCERN IS THAT CONGRESS MIGHT ABROGATE ITS 

RESPONSIBILITY TO THE NATION AS A WHOLE IF IT GIVES AWAY

AL'TH'iRiTY TO CONTROL WHAT HAPPENED ON FEDERAL LANDS. WE 

HAVE NEVER ASKED FOR THAT. ACCORDING TO OUR LONG STANDING 

PROPOSAL, SOVEREIGNTY WOULD REMAIN WITH THE RESPECTIVE • 

SECRE1ARY CHARGED WITH MANAGING THE LAND. HE COULD VETO ANY 

ACTION THAT OCCURRED ON FEDERAL LAND UNDER HIS PROPRIETARY 

CONTROL. THE COMMISSION WOULD CLASSIFY WHAT USES COULD BE



ALLOWED ON THOSE LANDS, AND THE SECRETARY (OR THE GOVERNOR,

IN THE CASE OF STATE LAND, OR THE PRIVATE LANDOWNER) COULD 

AS WELL BY VETO REJECT THIS CLASSIFICATION. BY ALLOWING A 

COMMISSION TO GIVE ADVICE ON FEDERAL LANDS, THE PEOPLE OF THE 

OTHER STATES WOULD GAIN THE RIGHT TO GIVE ADVICE ON STATE
<

LANDS THROUGH THEIR COMMISSION MEMBERS. SUCH CERTAINLY COULD 

IMPROVE THE MANAGEMENT OF ALL LANDS SO INVOLVED. SUCH REQUIRES 

NO ALIENATION OF ANY PROPRIETARY OR SOVEREIGN RIGHT FOR ANY 

PARTY.

NEXT, I HAVE HEARD A WHOLE SERIES (jF ASSERTIONS REGARDING HOW 

THE CGMiMISSIG': COULD BE STACKED OP. LOADED FROM ONE SIDE OR 

ANOTHER. CONSERVATIONISTS FEAR THAT THE COMMISSION WOULD 

BECOME A TOOL OF DEVELOPERS; DEVELOPERS FEAR THAT THE 

COMMISSION WOULD EECOME A TOOL OF CONSERVATIONISTS; AND MEMBERS 

OF CONGRESS FEAR THAT THE COMMISSION WOULD BE OVERLOADED WITH
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PEOPLE WHO RESIDED IN ALASKA AND, THUS, WERE TOO PROVINCIAL.

WHY NOT SIMPLY STRUCTURE THE COMMISSION SO THAT THESE THINGS'
*

CANNOT HAPPEN? WHY NOT DEFINE THE MEMBERSHIP OF THE COMMISSION 

TO ELIMINATE THIS CONCERN?

A THIRD CONCERN REGARDING COOPERATIVE MANAGEMENT ARISES FROM 

A CONFUSION BETWEEN MANAGEMENT AND ADVICE. THE COMMISSION 

WE HAVE SUGGESTED IS A CLASSIFICATION COMMISSION. IT DOES NOT 

HIRE PEOPLE TO DO RESEARCH, SURVEY LANDS, HELP TOURISTS,

GIVE LEASES, OR DO ANY OTHER OF THE ADMINISTRATIVE TASKS THAT 

A LEGITIMATE MANAGEMENT AGENCY DOES. THE LANDS UNDER THE 

COOPERATIVE MANAGEMENT SYSTEM WOi’.D BE ASSIGNED BY THE 

RESPECTIVE OWNERS TO THE APPROPRIATE MANAGEMENT AGENCIES (I.E ., 

PERHAPS THE FISH AND WILDLIFE SERVICE OR PARK SERVICE ON FEDERAL 

LANDS, THE DIVISION OF LANDS ON STATE LAND, THE PRIVATE OWNER



1 THE COMMISSION WOULD NOT BE ANOTHER MANAGEMENT AGENCY; IT WOULD 

BE A CLASSIFICATION COMMISSION.

FINALLY, THERE HAS BEEN MUCH CONFUSION OVER WHAT WOULD BE 

ALLOWED OR NOT ALLOWED ON COOPERATIVELY MANAGED LANDS. THE 

COMMITTEE HAS SEVERAL CHOICES IN THIS REGARD. THE "STEVENS 

BILL" SUGGESTS THAT COOPERATIVE LANDS BE OPEN TO ALL PRESENT 

USES UNTIL THOSE USES WERE CLASSIFIED CLOSED BY THE COMMISSION. 

ON THE OTHER HAND, THE LAND USE PLANNING COMMISSION'S SUGGESTED 

LEGISLATION SAYS THAT CONGRESS SHOULD ESTABLISH PRIME USES OF : 

THESE LANDS, AND THAT THE LANDS WILL BE CLOSED TO ALL OTHER 

USES UNTIL CLASSIFIED OPEN BY THE COMMISSION. A COOPERATIVE : 

MANAGEMENT SYSTEM COULD BE DERIVED TO GIVE ANY AMOUNT OF

ON PRIVATE LANDS) TO MANAGE UNDER THE COMMISSION'S GUIDELINES,.
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FLEXIBILITY ALONG THIS ENTIRE SPECTRUM. I SUGGEST THAT YOU

i
NOT SHY AWAY FROM IT JUST BECAUSE IT COULD BE AN OVERLY 

PERMISSIVE SYSTEM, OR CONVERSELY BUY IT JUST BECAUSE IT COULD

\

BE AN OVERLY RESTRICTIVE SYSTEM. I AM SUGGESTING THAT THE 

BENEFITS OF MUTUAL COOPERATION, AND RATIONAL MANAGEMENT OF 

LANDS FAR BEYOND THOSE CONTAINED IN THE NATIONAL INTEREST 

LANDS, COULD BE ACHIEVED IF YOU WOULD MAKE THE DECISION AS 

TO HOW COOPERATIVE LANDS SHOULD BE STRUCTURED AND MANAGED,

RATHER THAN AVOIDING THIS DECISION IN FEAR THAT SOME WILL BELIEVE 

IT EITHER TOO RESTRICTIVE OR PERMISSIVE.

t

MEMBERS OF THE COMMITTEE, I WOULD EARNESTLY ASK YOU TO LOOK AT 

THESE CONSIDERATIONS AS PROBLEMS TO BE SOLVED, RATHER THAN 

INSURMOUNTABLE BARRIERS BETWEEN YOU AND A CONCEPT YOU ALL 

PROFESS TO BELIEVE IN PRINCIPLE.

THE THIRD TOPIC I WANT TO ADDRESS TODAY IS SUBSISTENCE. HERE 

AGAIN IS A TOPIC IN WHICH WE ALL AGREE IN CONCEPT. THE



SUBSISTENCE KAY OF LIFE SHOULD BE PRESERVED IN ALASKA PGP AS 

LONG AS POSSIBLE, I THINK THAT THIS GOAL CAN BE ACCOMPLISHED 

IF WE ALL REALIZE THAT WHAT WE REALLY ARE CONCERNED ABOUT '

ARE THESE TWO BASICS:

FIRST, THE RESOURCE ITSELF -  THE FISH AND WILDLIFE -  MUST BE 

MAINTAINED IF SUBSISTENCE IS TO PERSIST AS A WAY OF LIFE.

THIS"REQUIRES TWO THINGS: FIRST, PROTECTIVE MANAGEMENT OF THE 

RESOURCE-SUSTAINING HABITAT, AND PROFESSIONAL, COORDINATED, 

SCIENTIFIC MANAGEMENT OF THE WILDLIFE OR FISH SPECIES ITSELF, 

SECOND, THERE IS CONCERN ABOUT REDUCING COMPETITION BETWEEN 

THE SUBSISTENCE USER (USUALLY RURAL OR "LOCAL" PEOPLE) AND 

NON-SUBSISTENCE USERS (USUALLY URBAN "SPORT" HUNTERS) WHEN 

NECESSARY TO PROTECT THE RESOURCE. THEREFORE, MANY WANT 

THE RESOURCE ALLOCATED TO THE SUBSISTENCE USER AS A PRIORITY,

ALL CONCERNS ABOUT SUBSISTENCE CAN BE BOILED DOWN INTO THESE



BROAD CATEGORIES, Al.'D ANY DISCUSSION REGARDING PACIAL

«

DEFINITIONS OF SUBSISTENCE; FEDERAL MANAGEMENT OF WILDLIFE 

FOR SUBSISTENCE, OR SIMILAR ITEMS, ARE ALL MERELY SUGGESTIONS 

AS TO HOW TO BETTER ACCOMPLISH THE TWO BASIC AIMS. I WOULD 

URGE AS STRONGLY AS I CAN YOU NOT MISTAKE THE TREES FOR THE 

FOREST IN THIS INSTANCE. INSTEAD LET US CONCENTRATE ON 

THESE BASICS.

FIRST, HOW CAN WE PROTECT THE SUBSISTENCE RESOURCE ITSELF?

THE DESIGNATION OF CORE AREAS IN ALASKA COULD, OF COURSE, 

PROTECT MUCH HABITAT. HOWEVER, WHAT ABOUT PRIME'SUBSISTENCE 

HABITAT ON THE REMNANT TWO-THIRDS OF ALASKA? THE LAND USE 

PLANNING COMMISSION HAS CALCULATED, AND I AM SURE WILL MAKE 

AVAILABLE TO YOU, THE INFORMATION THAT ONLY APPROXIMATELY 20 

PERCENT OF THE RESOURCE BASE FOR SUBSISTENCE LIVING IS TIED 

TOTALLY TO FEDERAL LANDS. FULLY 80 PERCENT OF THAT RESOURCE 

BASE DEPENDS UPON THE MANAGEMENT OF STATE OR PRIVATE LANDS.
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SUBSISTENCE RESOURCE BASE IS TIED SOLELY TO D-2 LANDS. EVEN 

IN THE FACE OF THIS, THERE SEEMS INSUFFICIENT RECOGNITION ‘

THAT THE ESTABLISHMENT OF COOPERATIVE MANAGEMENT SYSTEMS COULD 

LEAD TO THE RATIONAL PROTECTION OF A MUCH GREATER RANGE OF 

PRIME SUBSISTENCE HABITAT THAN OTHERWISE WOULD BE THE CASE, AS 

BOTH STATE AND NATIVE OWNERS WOULD BE MOTIVATED TO ASSURE 

ADEQUATE PROTECTION OF AND PROVISION FOR SUBSISTENCE CAPABILITY. 

WITHOUT THIS, THE ULTIMATE GOAL OF PRESERVING THE SUBSISTENCE 

WAY OF LIFE CANNOT BE MET BY EVEN 100 PERCENT PROTECTION ON 

D-2 LANDS ALONE. I FEEL THAT A COOPERATIVE MANAGEMENT SYSTEM 

IS ABSOLUTELY ESSENTIAL TO THE LONG-TERM PROTECTION OF THE 

ENTIRE SUBSISTENCE RESOURCE BASE.

SECONDLY, CRUCIAL TO PROTECTION OF THE RESOURCE IS COORDINATED, 

SCIENTIFIC WILDLIFE MANAGEMENT THAT MANAGES ANIMAL POPULATIONS 

REGARDLESS OF WHERE THEY MAY ROAM, SPAWN, MIGRATE OR BE TAKEN.



AS YOU KNOW, FISH AND WILDLIFE HAVE LITTLE REGARD FOR 

BUREAUCRATIC BOUNDARIES AND, SO FAR AS I AM CONCERNED, THIS IS 

ARGUMENT ENOUGH IN ITSELF AGAINST SEGMENTING THE MANAGEMENT 

OF A SINGLE SPECIES OR POPULATION ACCORDING TO LAND OWNERSHIP 

OR USER GROUPS. SPLIT MANAGEMENT OF A SINGLE LIVING RESOURCE 

MAY MAKE SOME MARGINAL SENSE IN THE CONTEXT OF POLITICAL 

SCIENCE; BUT IT MAKES ABSOLUTELY NO SENSE WHATSOEVER IN THE 

CONTEXT OF BIOLOGICAL SCIENCE.

THIS COMMITTEE HAS BEEN LEARNING IN ITS TOURS AROUND THE STATE 

THAT MANY PEOPLE ARE LESS THAN ENAMORED WITH EXISTING STATE 

WILDLIFE MANAGEMENT POLICY AND EXECUTION. I AM QUICK TO 

ACKNOWLEDGE THIS FACT, AND AM TRYING TO DO SOMETHING ABOUT IT. 

LET ME SAY AT THE OUTSET THAT THERE ARE TWO PARTS TO THIS 

DISENCHANTMENT. THE FIRST, AND I THINK A MAJOR PART, MIGHT EE 

CALLED."DISSATISFACTION WITH THE TAX COLLECTOR." FRANKLY, 

ANYONE WHO MAKES THE HARD DECISIONS WHICH RESTRICT PEOPLE'S

4 1 7



ACCESS TO FISH OR WILDLIFE, THE SUPPLY OF WHICH LAGS FAR 

BEHIND DEMAND, IS NOT GOING TO BE MOST POPULAR. I SUSPECT 

THAT EVEN IF JIMMY CARTER, J. P. JONES, THE A.F.N., JOE VOGLER 

AND BELLA ABZUG WERE SETTING OUR MOOSE SEASONS, I'M SURE 

SOMEONE WOULD STILL THINK HE AS BEING DISCRIMINATED AGAINST 

UNFAIRLY. ■ THUS, WHEN THE BOARD OF GAME SEVERELY RESTRICTED 

HUNTING OF THE ARCTIC CARIBOU HERD, SOME EVEN HURLED THE CHARGE 

THAT SUCH WAS PROMPTED BY ATTEMPTED "GENOCIDE", EVEN THOUGH 

IT IS CLEAR TO THOSE INFORMED THAT THEY COULD SIMPLY NOT DO 

OTHER THAN RESTRAIN THEIR HARVEST. IRONICALLY, SOME OF THOSE 

WHO CHARGED THERE WERE SUFFICIENT CARIBOU TO CONTINUE THE 

ANNUAL SLAUGHTER UNABATED VERY STRIDENTLY DEMANDED INCREASED 

WOLF CONTROL TO HELP DANGEROUSLY DECLINING CARIBOU POPULATIONS.

ANYONE WHO HONESTLY AND CONSCIENTIOUSLY ATTEMPTS TO REGULATE 

HUNTING AND FISHING WILL BE CRITICIZED BY THOSE WHOM HE IS 

REGULATING.’
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::;e facet of such criticism which concerns me much is the

PERCEPTION THAT STATE REGULATION HAS EITHER FAVORED URBAN '*

HUNTERS TOO MUCH, OR NOT FAVORED RURAL HUNTERS ENOUGH WHEN'

THE DIFFICULT ALLOCATION DECISIONS WERE MADE. STATE POLICY 

UNDER THIS ADMINISTRATION HAS EXPLICITLY STATED THAT SUBSISTENCE 

WILL HAVE PRIORITY WHEN THERE IS A CONFLICT AND A THOROUGH 

REVIEW OF RECENT FISH AND WILDLIFE REGULATIONS WILL SHOW SCORES 

OF CASES WHERE THE I.OCAt RURAL USER HAS BEEN FAVORED IN 

REGULATION. NEVERTHELESS, THE PERCEPTION PERSISTS, AND WITH 

SOME JUSTIFICATION.

THE ALLOCATION OF RESOURCES TO COMPETITIVE CONSUMERS IS A 

DIFFICULT PROBLEM AT BEST. THUS, I WOULD HOPE THIS CONGRESS 

ESTABLISHES THE PRIORITY OF SUBSISTENCE USE WHERE THERE IS A 

CONFLICT ON NATIONAL INTEREST LANDS. I BELIEVE THIS IS A 

LEGITIMATE SUBJECT FOR LEGISLATION, AND HOPE THAT THIS PRINCIPLE, 

WHICH HAS BEEN STATE POLICY FOR SOME TIME, IS ENACTED INTO



IN ADDITION, I INTEND TO DO SOMETHING ELSE TO BRING MORE 

MEANINGFUL REPRESENTATION TO ALASKA'S RURAL PEOPLE IN THE 

MANAGEMENT OF FISH AND WILDLIFE. YEARS AGO WHILE IN THE STATE 

LEGISLATURE, I WAS INSTRUMENTAL IN THE CREATION OF LOCAL 

FISH AND GAME ADVISORY BOARDS AS AN EFFORT TO INCREASE LOCAL 

INPUT INTO REGULATIONS GOVERNING MANAGEMENT OF THESE RESOURCES. 

WHILE THESE BOARDS VASTLY INCREASED LOCAL CITIZEN INVOLVEMENT 

OVER WHAT HAD PREVIOUSLY BEEN THE CASE, MANY FRUSTRATIONS HAVE 

CAUSED PEOPLE TO CONCLUDE THAT THE PRESENT ADVISORY BOARD 

SYSTEM IS SIMPLY INADEQUATE TO ADDRESS SUCH THINGS AS RESOURCE 

ALLOCATION, SUBSISTENCE NEEDS OR STOCK DEPLETION.

INCREASED PEOPLE PRESSURES AND DECLINING RESOURCES HAVE 

INCREASED THE DEMAND FOR GREATER LOCAL INVOLVEMENT, PARTICULARLY 

IN THOSE AREAS WHERE SUBSISTENCE CAPABILITIES SEEM THREATENED. 

ACCORDINGLY, I AM REVIEWING A PROPOSAL I SUGGESTED SEVERAL



YEARS AGO REGARDING THE CREATION OF REGIONAL OR SO-CAlLED 

"SATELLITE" FISH AND GAME BOARDS. THEY WOULD FORMULATE REGION 

REGULATORY PROPOSALS WHICH WOULD BE CONVEYED TO A MASTER BOARD 

COMPRISED OF ONE MEMBER FROM EACH REGIONAL BOARD. THE MASTER 

BOARD WOULD THEN BE OBLIGATED TO PROMULGATE INTO REGULATIONS 

REGIONAL PROPOSALS UNLESS THE MAJORITY WERE CONVINCED THAT BY 

SO DOING THEY DID VIOLENCE TO THE BROAD PUBLIC INTEREST OR 

SOUND CONSERVATION PRACTICE.

WHEN I FIRST SUGGESTED THIS, IT WAS CLEARLY PREMATURE. URBAN 

SPORTSMEN FELT IT COULD CONSTRAIN THEIR ACTIVITIES.

PROFESSIONAL FISH AND GAME MANAGERS WERE MADE RESTIVE BY 

THE POSSIBILITY THAT SUCH MIGHT NOT SIGHT IN PRECISELY ON 

THESE "OPTIMUM HARVEST" TARGETS THAT THEY HAD LEARNED TO 

SHOOT FOR BACK IN SCHOOL. MOREOVER, THE COSTS AND 

COMPLEXITIES OF SUCH A SYSTEM DID NOT SEEM TO WARRANT FURTHER 

STUDY. TIMES HAVE CHANGED, HOWEVER, AND IN FULL CONSULTATION
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PROPOSE STATE LEGISLATION WHICH COULD FAR BETTER AND LESS*
9

TRAUMATICALLV ADDRESS THE SUBSISTENCE ISSUE THAN ALTERNATIVES 

BEFORE YOU. PERHAPS THE REPRESENTATIVE OF ANY LARGE FEDERAL 

LANDOWNER IN THE REGION (FOR EXAMPLE, THE PARK SUPERINTENDENT 

OR REFUGE MANAGER) SHOULD SIT ON SUCH A REGIONAL BOARD TO 

ASSURE FEDERAL INPUT AND COOPERATION WITHOUT ABUSING STATE 

MANAGEMENT PREROGATIVES OR CREATING CHAOS.

I HOPE THIS COMMITTEE KEEPS THESE THINGS IN MIND WHEN DEALING 

WITH THE SUBSISTENCE ISSUE: FIRST, SUBSISTENCE HABITAT SHOULD 

BE RATIONALLY PROTECTED ON ALL LANDS, NOT JUST D-2 LANDS. 

SECOND, THE MANAGEMENT MUST BE UNIFIED, PROFESSIONAL, NOT 

SPLINTERED AND POLITICIZED. THIRD, SUBSISTENCE MUST BE GIVEN 

PRIORITY ON NATIONAL INTEREST LANDS, AS IT HAS BEEN GIVEN 

PRIORITY IN STATE LAW AND POLICY ON ALL LANDS OF THE STATE. 

FOURTH, LOCAL PEOPLE ARE DEMANDING GREATER SAY IN REGULATION

! '!TH SUBSISTENCE USERS AND URBAN HUNTERS ALIKE, I HOPE TO



THEY CAN BE ACCOMODATED WITHOUT DOING VIOLENCE TO SOUND 

CONSERVATION AND BROAD PUBLIC INTEREST, THIS SAY SHOULD BE' 

PROVIDED. ATTENTION TO THESE PRINCIPLES WILL PRESERVE THE 

POSSIBILITY FOR THE SUBSISTENCE WAY OF LIFE FOR THE INDEFINITE 

FUTURE, NOT SIMPLY ON D-2 LANDS BUT ALL ACROSS ALASKA.

ON ANOTHER SUBJECT: I AM NOT GOING TO SIT HERE AND ARGUE ACREAGE

WITH YOU. BUT I WOULD LIKE TO EXPRESS STRONGLY THAT WHAT IS

FAR MORE IMPORTANT IN THIS WHOLE ISSUE THAN HOW MANY ACRES GO

INTO WHAT MANAGEMENT SYSTEM IS liRKH OF THOSE ACRES GO INTO HHIEii

SYSTEM. YOU ARE AWARE OF THE STATE'S RESOURCE INVENTORY SYSTEM.
«

AND I ONCE MORE WOULD UNDERSCORE THE HELP THIS CAN BE TO YOU 

IN STRUCTURING THIS LEGISLATION. THIS INVENTORY, AS YOU 

PROBABLY KNOW, WAS NOT DESIGNED TO PROVE ANY POINT ONE WAY 

OR ANOTHER REGARDING D-2.



SELECT TO FULFILL OUR STATEHOOD ENTITLEMENT. ONLY AFTER THE 

INFORMATION NAS IN PLACE WAS IT APPLIED BY COMPUTER TO ■ 

VARIOUS D-2 PROPOSALS. 1 THINK THIS IS THE BEST PROOF POSSIBLE 

OF THE UNBIASED NATURE OF THE INVENTORY. THE INVENTORY SIMPLY 

SHOWS WHICH LANDS ARE MOST VALUABLE FOR WHICH RESOURCES.

OBVIOUSLY, A COMPUTER CANNOT DRAW YOUR BOUNDARY LINES, FOR 

MANY UNKNOWNS AND VALUE JUDGMENTS ARE INVOLVED. HOWEVER, IT 

IS CLEAR THAT SLIGHT ALTERATIONS IN BOUNDARIES CAN MAKE MAJOR 

ALTERNATIONS IN IMPACT, BOTH POSITIVE AND NEGATIVE, OF YOUR 

RESULTANT LEGISLATION. WITH THIS IN MIND, I HAVE INSTRUCTED 

MY DEPARTMENT OF NATURAL RESOURCES NOT ONLY TO MAKE RAW DATA 

AND THE COMPUTER CAPABILITY AVAILABLE TO YOUR COMMITTEE AND 

STAFF DURING MARK-UP, BUT TO GO ONE STEP FURTHER. WE WILL 

HAVE AVAILABLE VERY SHORTLY A SERIES OF DETAILED MAPS DEPICTING 

THE H.R. 39 AREAS. I HAVE AN EXAMPLE WITH ME HERE TODAY.



TO WHICH THE STATE ALREADY HOLDS ECU I TABLE TITLE. THESE 

I HAVE ASKED YOU TO AVOID ENTIRELY EXCEPT FOR COOPERATIVE ' 

MANAGEMENT OR EXCHANGE PURPOSES. SECOND WILL RE LANDS IN 

WHICH THE STATE HAS A SELECTION INTEREST BECAUSE OF RESOURCES 

FOUND UPON THEM. THE COMMITTEE WILL THEN KNOW WHETHER IT 

IS DEALING WITH A TOWNSHIP THF STATE HAS AN INTEREST IN 

OBTAINING. THIRD. TOWNSHIPS ARE MARKED THAT. ACCORDING TO 

KNOWLEDGE WF HAVE TODAY. HAVE A PARTICULARLY HIGH RESOURCE 

VAtHE. YOU CAN LOOK AT A TOWNSHIP. AND IMMEDIATELY KNOW 

WHETHER IT IS AMONG THE TOP PROSPECTS FOR OIL AND GAS. HARD" ' 

ROCK MINFRAIS, f.OAl . URANIUM. AGRICULTURE. SUITABILITY FOR 

SETTLEMENT. OR OTHER RESOURCES. YOU WILL THEN KNOW VERY 

Cl EARLY WHAT EFFECT YOIIR DECISION WML HAVE ON A KNOWN 

RESOURCF VAIUE. FI MALI Y. THE MAPS WIIL DFP1C.T AREAS WHICH 

ARE FSPFCIALLY IMPORTANT TO FISH AND WIIDLIFE MANAGEMENT:

SUCH AS POTENTIAL HATCHERY SITES. HIGH QUALITY HUNTING AREAS. 

AND OTHER AREAS. THESE DEPICT MANAGEMENT PRIORITIES RATHER



THAN RESOURCE VALUES PER SE.,

IN THE SPIRIT OF COOPERATION, I AH MAKING OUR BEST INFORMED 

STAFF PEOPLE AVAILABLE TO YOU AT YOUR PLEASURE, AND I URGE 

THAT YOU DISCUSS THESE DATA AT LENGTH WITH THEY. OVER THE 

NEXT SEVERAL WEEKS.

IN CONCLUSION, LET ME WISH YOU GODSPEED ON A COURSE THAT WILL 

HOPEFULLY RESOLVE THIS VERY COMPLEX AND EMOTIONAL PROBLEM TO 

THE BEST INTEREST OF ALASKA'S AND THE NATION'S PEOPLE AND 

.RESOURCES. AND LET ME UNDERSCORE ONCE MORE THE GOOD FAITH 

IN WHICH ALASKANS HAVE UNDERTAKEN THE STEWARDSHIP OF THIS GREAT 

LAND IN WHICH WE LIVE. GENTLEMEN, NO RATIONAL PERSON CAN 

SEE THE STATE OF ALASKA AS ANYTHING BUT A LEADING PROGRESSIVE 

STATE IN BOTH RESOURCE MANAGEMENT AND CONSERVATION. ASK 

YOURSELVES WHY ALASKANS CAME HERE, OR WHY THEY STAY. THE 

GREAT BEAUTY AND WILDNESS OF OUR STATE IS A PRIME REASON.

i
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HAVE THE LARGEST S IA II PARK SYSTEM IK AMERICA, AND KiLLlOI.'S 

OF OTHER ACRES IN SJAIE WILDLIFE REFUGES, SANCTUARIES AND' 

CRITICAL HABITAT AREAS. WE LOVE OUR NATURAL VALUES AND 

WOULD PROTECT THEM ON STATE LANDS. LET ME ASK THIS COMMITTEE 

TO REMINISCE A BIT. WHICH GOVERNMENT WAS THE LEADER IN THE 

RAPACIOUS ENVIRONMENTALLY INSENSITIVE, ACCELERATED O.C.S. 

LEASING PROGRAM? THE FEDERAL GOVERNMENT. WHICH STATE ARGUED 

LOUDEST FOR MODIFICATION BACK TO A RATIONAL PACE AND LEVEL OF 

ENVIRONMENTAL CONSTRAINTS? THE STATE OF ALASKA. WHICH 

GOVERNMENT REMOVED ALL BIOLOGICAL.RESTRICTIONS ON THE TAKING 

OF POLAR BEARS AND WALRUS? THE FEDERAL GOVERNMENT. WHICH 

GOVERNMENT HAD MANAGED WALRUS ACCORDING TO POPULATION 

PRODUCTIVITY, AGE AND SEX, AND HAD LIMITED THE TAKE OF POLAR 

BEARS? THE ALASKA GOVERNMENT. WE HAVE DEMONSTRATED A 

SENSITIVITY TO OUR NATURAL ENVIRONMENT, AND MOST ALASKANS I 

KNOW SHARE THAT SENSITIVITY.
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RESPONSIBILITIES AS AMERICA'S LAST GREAT STOREHOUSE OF 

RESOURCES. WE CONTAIN MOST OF THE NATION'S REMAINING ENERGY 

RESERVES AND MOST OF HER POTENTIAL MINERAL RESERVES. THE 

PRESSUPE IS ON US FROM OTHER CONGRESSIONAL QUARTERS TO MAKE 

THESE THINGS AVAILABLE TO THE NATION. AS I HAVE SAID BEFORE,

IT IS NOT EASY TO BE BOTH OIL BARREL TO THE NATION AND NATIONAL 

PARK TO THE WORLD. I WOULD HOPE THAT YOUR VISIT HAS BROUGHT 

REALIZATION THAT ALASKANS ARE SINCERE IN THEIR RESOLVE TO 

SEEK OUT WAYS TO BRING BOTH THE STATE AND NATIONAL INTERESTS 

IN TO HARMONY SO THAT OUR OUTSTANDING NATURAL VALUES ARE 

PROTECTED WHILE YET PERMITTING RATIONAL DEVELOPMENT OF OUR 

RESOURCES; NOT ONLY ON ENCAPSULATED FEDERAL ENCLAVES BUT 

ACROSS THE ENURE WIDTH AND BREADTH OF THIS GREAT LAND. WE 

ALL SEEK A SOLUTION IN GOOD FAITH, AND HOPE THAT YOU WILL 

REALLY LISTEN TO AND ADDRESS THESE SPECIAL CONCERNS THAT I 

HAVE VOICED TO YOU TODAY.



Chairman. Senator Daniel Inouye
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HUNTING..FISHING. AND TRADING RIGHTS SINCE TIME IMMEMORIAL
* IN U U .Y IE W  QF-QRIGINAL UNDERSTANDINGS

Inuit unwritten sovereignty over Alaska since time immemorial has now come 
into conflict with the claim of the United States, for their laws arc written in the form of a 
constitution. •

The Americans have an assumption of superiority based upon v.ritien words 
copied upon paper. However, Inuit laws arc original, customary, traditional, unwritten, 
and inherent. We, Inuit, must now apply the test of the written laws of the United States 
against their desire and causes of action against their very own constitution.

Our hunting, fishing, and trading rights do not derive from the written word but 
are inherent within ourselves. Our Creator has provided us with land, water, weather, 
animals, and birds plentiful to harvest, appropriate to season, and a desire for the 
longevity of our people. Inuit hunting, fishing, and trading rights arc not derived from 
the United States constitution nor United States treaties.

Our claim to jurisdiction is inherent and it is for the Natives of Alaska to 
determine the destiny of our territory and not the territory to determine, from afar, the 
destiny of the Natives of Alaska. Inuit hunting, fishing, and trading rights have not been 
yielded to the United States during peacetime, at war, nor through the conveyance of a 
treaty. In United States v.Winans. (198 U.S. 371), the Supreme Court found that the 
right to resort to the fishing places in controversy was a pan of larger rights possessed by 
the Indians, upon the exercise of which there was not a shadow of impediment, and which 
were not much less necessary to the existence of the Indians than the atmosphere they 
breathed. New conditions came into existence, to which those rights had to be 
accommodated. Only a limitation of them, however, was necessary and intended, not a 
taking away. In other words, the treaty was not a grant of rights to the Indians, Dut a 
grant of rights from them—a reset vation of those not granted. And the form of the 
instrument and its language was adapted to that purpose . , .  There was an exclusive nght 
of fishing reserved within certain boundaries.

We, Inuit, challenge the Marshall Trilogy as these three Supreme Court cases do 
not apply to Natives of Alaska. Hence, the claim to jurisdiction in Alaska is based upon 
conquest which has never occurred. These three eases arc titled Fletcher vs. Peck.
Johnson vs, McIntosh, and Worcester vs. Georgia. Therein the legal theory for the 
United States is based upon sovereign right of first purchase which refers to the exclusive 
rights that European explorers claimed over territory they discovered in the "New 
World". According to this policy, the first to discover new territory obtained instant 
property rights against all other European explorers. These exclusive rights included the 
ability to "purchase" this land from the Indians and to establish settlements on the land.

For Alaska die case for the Inuit is of a different footing than the Indians of the 
Lower 48 states where formal and informal conquest occurred by colonial powers and the 
United States. Any claim that conquest has occurred in Alaska is without constitutional 
footing and a formal or informal declaration of war has never been declared by the United 
States Congress. Tlie Marshall Trilogy is not applicable against Alaska Native (Inuit) 
Nations or their legal status. Moreover, on November 4, 1988 the United States elected 
to become civilized by signing the Genocide Treaty and the Senate gave its advice and 
consent.

In a review of our original understanding of the constitution and its requirements 
for civilized .activity, the desire of the American administration was to create inchoate 
title. It was die intent of the United States to perfect title over time. However, we. the
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indigenous people, holding original title, remain in peaceful occupancy. The Inuit not 
only hold original title but our claim to sovereignty and peaceful coexistence and a 
continuous display of our authority over our lands is contrary to the claim of the United 
States which has based their claim on the titles of discovery,T>f recognition by treaty and 
of contiguity, i.e. titles relating to acts or circumstances leading to the acquisition of 
sovereignty; they have, however, not established the fact that sovereignty so acquired was 
effectively displayed at anj> time. We, the Inuit, concur with the precedent set in the 
United States vs. Netherlands, wherein the United States lost its claim to inchoate tide. 
(Palmas Island Arbitration, 1928).

For want of jurisdiction and possession, the United States government maintained 
in its negotiations with Russia concerning territorial questions that dominion cannot be 
acquired but by a real occupation and possession, and an intention to establish it s by no 
means sufficient. The mere desire and political ambition of the Russians and the United 
States throughout the negotiations of the Treaty of Cession of 1867, cannot extinguish the 
principle of the continuous and peaceful display of the functions of occupation by the 
Natives of Alaska within the territory of Alaska and is a constituted clement of territorial 
sovereignty which is a recognized principle of international law.

Wt. inuit, must now apply through the written word against their desires as 
written in their Constitution of September 18, 1787. From the period of 1776 to 1787, it 
was known to many colonists that the issue of sovereignty was not resolved by their 
Declaration of Independence. The concept of "sovereignty" continued to be the most 
important theoretical question throughout the decades following the Declaration.

The creation of American sovereignty was done on a theoretical plane and drawn 
upon blank sheets of paper. The confederation the colonists formed, therefore, was not a 
sovereign government. John Adams reflects this weakness in his diary in 1787:

"Regarding the greatest Question yet 
agitated—the idea of sovereignty, that 
in all civil states it is necessary that there 
should some where be lodged a supreme 
power over the whole—this was the heart 
of the Anglo-amcrican argument that led 
to the Revolution."

Almost every writer, Prtish or American, who groped for an acceptable 
compromise that would prevent the breach, had sooner or later stumbled over this 
problem of sovereignty. The doctrine of sovereignty, by itself, compelled the imperial 
debate to be conducted in the most theoretical terms of political science. It was the single 
most important abstraction of politics in the entire Revolutionary era.

In the contest between the states and Congress, the ideological momentum of the 
Revolution lay with the states, but in the contest between the People and the state 
governments it decidedly lay with the People. For the Continental Congress had realize^ 
that the Articles of Confederacy was not a government and the Articles held no 
sovereignty. In Massachusetts the General Court proclaimed, "In every government there 
must exist somewhere a 'supreme sovereign absolute' and an uncontrollable power."

"But this Power resides, always, in tnc body 
of the People, and it never was, or can be 
delegated, to one Man, or a few. In one sense 
this was a traditional utterance, for no one 
doubted, even most Tories, that all power
ultimately resided in the people." 2
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During.ihe federal convention debate of 1787, Benjamin Rush said; "The people 
of America have mistaken the meaning of the word 'sovereignty'. It is often said that the 
sovereign and all other power is seated in the people. This idea is unhappily expressed 
for it should be all power is derived from the people. "

The confusion continued surrounding the concept of "sovereignty". During the 
federal convention Noah Webster argued with great persuasiveness that Americans could 
rmLhiyg their constitutional remedies without the evils and that all of the developments 
and devices of the decade since Independence were inextricably bound together "leading 
eventually, if not totally repudiated, to a subversion of all government." Webster wrote:

"A fundamental maxim of American politics 
is that sovereign power resides in the people.
Written constitutions and bills of rights can 
never be effective guarantees of freedom.
Liberty is never secured by such paper 
declarations, nor lost for want of them."

Webster continued:

iThe troth is that government takes 
its form and structure from the genius 
and habits of. the people, and if on paper 
a form is not accommodated to those 
habits, it will assume a new form, in 
spite of all the formal sanctions of the 
supreme authority of a State.

To credit a perfect wisdom and probity 
in the framers of the Constitution is 
both arrogant and impudent. The very 
attempt to make perpetual constitutions, 
is the assumption of a right to control 
the opinions of future generations and to 
legislate for those over whom we have 
as little authority as we have over a nation 
in-Asiii."

Finally, it was to remedy the defects of the Articles of Confederacy that the 
convention was called to frame the federal constitution. Under this constitution the 
United States became a government. For it is true, as a matter of history, that some new 
states arc formed out of the sovereignty of the old, whereas others arc created in violent 
opposition to the former territorial sovereign. Is it not reasonable to suppose, therefore, 
that a distinction between original and derivative titles are relevant to the proper 
interpretation of the change of territorial sovereignty that takes place when a new State is 
created, as in the case of the United States 7 The confusion surrounding the concept of 
sovereignty in the United States is rooted in its derivative title from England, versus the 
original sovereignty and title of the Inuit.

It has been said that the truth is stranger than fiction In troth, the United States 
Constitution never conferred power over Alaska Natives. Today, we have two-hundred 
years of decisions by the United States Supreme Court and legislation by Congress and 
the President, lacking Constitutional authority over Natives of Alaska. The United States 
has also abrogated the liberty and the property of Alaska Natives under the color of the 
Constitution. This abrogation, however, was no pan of the original understanding, If the



United States, the Congress, the President, or the Supreme Court has any authority, with 
respect to Natives of Alaska, then the Constitution must confer it And, any such 
provisions at one and the same time establishes and limits the scope of the power. 
Notwithstanding assignations of a plcmyy power to the United States, it remains 
competent to inquire whether the Constitution confers it or whether subsequent 
legislative or judicial glosses on the Constitution have, because "the Union meant more." 
concocted the power.

The Inuit inquiry into the original understanding about Natives of Alaska takes 
three forms. What does the text of the Constitution state and mean ? What did the 
Framers intend? To what motives did they give effect through the text? What powers 
docs the structure of lh• Constitution necessarily imply, and did the Framers necessarily 
intend, without dcclar.;:g them?

This is all the Framers said and recorded in the Federal Convention about the 
relation of Native Americans and the Constitution. First, the Indian commerce clause has 
been cited for a plenary legislative authority in Congress over Native Americans, but the 
analysis demonstrates that the clause conferred no sucb power. Secondly, the treaty 
clause, the property clause, and the war powers have each been cited to confer upon the 
federal government constitutionsal authority over Native Americans, but the Framers 
never mentioned Native Americans during their recorded debates about the treaty clause, 
the property clause, or the war powers of the Congress. Thirdly. Congress has since been 
embellished with a status and power of guardianship of Native American tribes, but the 
Constitution docs not establish and the Framers never discussed such a status and plenary 
power.

We will now analyze the Constitutional text and the Framer's deliberations. This 
reveals that the original understanding of the national power with respect to Native 
Americans comprehended only two principles. First, the few Native Americans within 
the jurisdiction (not limits) of a state and taxed by that state would augment that state's 
proportions of taxation and representation. However, the three-fifth': clause did not 
require members of Congress to represent these Native Americans or their interests; the 
formula only determined the ratio of representation and taxation among the states. Native 
Americans, like women and African Americans, were not actually represented.

Secondly, the national legislative power is limited to commerce with Native 
American tribes, and extends no farther. The Framers restricted Mr. Madison's proposal 
of a separate and broad legislative power, 'To regulate affairs with the Indians as well 
within as without the limits of the United States". This became a more partial and 
narrower power when abridged to; 'To regulate Commerce with .. .the Indian Tribes."

The original undcrstanding---that no plenary power exists in the national 
government—implies that many acts of the United States respecting Native Americans 
were and arc ultra vires and therefore these acts cannot become "constitutional" even 
through Congress enacted them, the President signed them, and the Supreme Court 
upheld them. Nor could the United States confer upon states powers ever Native 
Americans or Native American lands which the United States did not have itself, such as 
;axation, civil jurisdiction, criminal jurisdiction, jurisdiction over hunting and fishing 
rights, and jurisdicnon over water rights.

The Inuit inquiry to the original understanding regarding Natives of Alaska should 
examine not only the Constitution's text and the debates, but also whether the 
Constitution's structure necessarily implies and the Framers necessarily intended any 
powers without declaring them. The United States Constitution forever remains silent fr - 
Natives of Alaska. The Natives of Alaska arc unrestrained by those United States 
Constitutional provisions specifically as limited on Federal or S'atc authority. (United



States vs. Kaeama. (118 U.S., 383), Talton v. Maves. (163 U.S., 396), ?nd Sania.Clara 
Pueblo v. Martinez. (436 U.S., 49). i

Tlie State of Alaska has been less inclined than has the National govcnmcnt to 
introduce humanity into their transaction with the Natives of Alaska and have themselves 
undertaken to dominate and to destroy Native tribes of Alaska. This occurs in the guise 
and pursuant to the Tenth Amendment of the United States Constitution. The Tenth 
Amendment, of course, does not vest new powers in the States and cannot exceed its 
original bounds. Under the Tenth Amendment the Natives of Alaska would not be 
subject to the jurisdiction of the State nor of the States in Congress assembled. By 
voiding National authority, this original understanding, therefore, implicates much more 
serious practical consequences for Natives of Alaska and the result is catastrophic as in 
the McDowell ys. State of Alaska*

The State of Alaska has exercised powers over Natives of Alaska, their lands, 
without authority, in taxes, in civil jurisdiction, criminal jurisdiction, zoning, hunting and 
fishing rights, water rights, religion, and general police powers. Congress mandated these 
activities without the consent of the Natives of Alaska. This mandate is in direct 
violation of the Compact of the 1959 Statehood Act for Alaska, Article XII, Section 12. 
The delegation of federal authority to the the State of Alaska, under Public Law 280, 
without the consent of the Nativews of Alaska, has now exposed this activity as an illegal 
and unconstitutional assault upon the integrity of real Inuit self-determination. This 
unconstitutional taking of powers not granted to the United States government and the 
unjust claim for jurisdiction by the State of Alaska is without United States Constitutional 
footing. This desire and claim for jurisdiction has created a cause of action fnr Tnuit, 
as the unconscntcd taking of jurisdiction falls under the color of the United States 
Constitution for the test of the supreme law of the land.

We, the Inuit of Alaska, or Natives of Alaska, conclude that the Statehood Act in 
no way restricts or diminishes the inherent rights of the Inuit nor their acts. The present 
claim of Walter J. Hickel, Governor of the State of Alaska, to "One People, one 
government" cannot muster the constitutional test in McDowell v. State of Alaska. In 
McDowell, the Supreme Court of Alaska declared the 1986 Alaska Subsistence Law as 
violative of several sections of the Constitution, namely Article VIII, sections 3, 15, and 
17.

The State of Alaska Constitution docs not exist in a vacuum. Its genesis is rooted 
in the Constitution of the United States. Specifically, when congress enumerated the 
Property Clause of die constitutuon; "The Congress shall have power to diposc of and 
make all needful rules and regulations respecting the territory or other property belonging 
to the United States. .  " (U.S. Constitution, Article IV, Section 3, Clause 2).

Accordingly, the people of Alaska implicidy acknowledged the pow ers reserved 
to congress under the property clause when they agreed in the Alaska State Constitution 
that:

"Tlie State of Alaska and its people forever disclaim 
all right and title in or to any property belonging 
to the United States or subject to its disposition, 
and not granted or confirmed to the State or its 
political subdivisions, by or under the act admit-, 
ting Alaska to the Union. The State and its people
further disclaim all rij^iLor.dikJn-OLiQjmy

title to which mav be held bv or for anv Indian. 
E^mQ^Qr.AlcuLj^LCQmiiiuniOLiligrcof. as that
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right or title is defined in the act o f  admission.
The State and its pcodIc agree that, unices 
otherwise provided bv Congress, the propcrtyfas 
described in this section, shall remain subicd 
to the absolute dispositioiLQf the United Slates.
They further agree that no taxes will be imposed 
upon any such property, until otherw ise provided by 
the Congress. T his tax exem ption shall not apply 
to property held by individuals in fee without 
restrictions on alienation.

Against this background, the State of Alaska must sustain a heavy burden to 
show that Congress lacks ihe authority under the Property Clause to change the- 
subsistcncc priority set forth by the Alaska National Interest Land Conservation Act of 
1980. (ANILCA), and including State of Alaska selected lands.

The State of Alaska’s primary argument against congressional power to enact 
ANILCA is blatently unconstitutional. Factually, the present ruling in McDowell cannot, 
by itself, reverse the intent of the United States Constitution in Article IV. Section 3, 
Clause 2, nor the Alaska State Constitution, Article XII, Section 12. ANILCA, Section 
810, is nothing more than an exercise of congressional power under the Property Clause 
to dispose of and make needful rules for the public property.

It appears that the Governor of Alaska and the shifting majority of Alaska's 
Supreme Ccun have left the scope and intent provided by the people for the affirmative 
vote of the Statehood Act and Compact with the Native People of Alaska. And, in recent 
times, 1982, Alaskan voters rejected the measure of Proposition No. 7 by a vote of 
111,770 to 69,679. (Personal Consumption of Fish and Game). This rejection disclaimed 
the present notion of "One people, one government." This recognition of Inuit 
sovereignty is still intact within both the U.S. Constitution and by the people of Alaska.

In a third instance, the people of Alaska, with a resounding vote, created the 
Statehood Commission of Alaska, thereby recognizing the government to government 
relationships among the Natives of Alaska, the United States government, and the State 
of Alaska.

Although the United States has granted sovereignty to itself, it fell short of the 
Constitutional test to conquer, to defeat in war, to honor in peace, to enter into treaties for 
cessession of lands now occupied by Natives of Alaska. The desire and the original 
transaction of Russia and the United States is infected with fraud. But, the real party, the 
Natives of Alaska, the Inuit, have not, with their agents, obligated the acts for the transfer 
of any rights to the Russians or the United States. Therefore, we are charging the United 
States and Russia for treaty fraud in the alleged purchase of \laska. The United States 
and Russia cannot perfeci and grant to themselves sovcreitmftJQJlic_igmtQiY_and 
historical waters presently occupied and used bv Natives.of Alaska^NgilfrgLcaiLlhc 
United States of Russia grant sovereignty they do not possess as.on September 16.1991 
in the United States an.1 ;he Russian Maritime Boundary Agreement.

The United Statcs-Sovict Maritime Boundary Agreement was signed by Secretary 
of State Baker and Foreign Minister Shevardnadze on June 1, 1990, after 9 years of 
negotiation, and was submitted to the Senate for its advice and consent last September. 
1991. The Foreign Relations Committee held a hearing on the treaty on June 19, and 
ordered it reported on June 27, 1990 with the recommendation that the Senate consent to 
its ratification. On September 16. 1991, the U.S. Senate gave its advice and consent to 
the new United States and Soviet Maritime Boundary Agreement.



The Maritime Boundary Agreement addressed these conflicts: 1) declaring that 
the 1867 Convention Line is the maritime boundary between the United States and the 
Soviet Union. 2) establishing a precise geographic depiction-of the line; and 3) 
Providing for the transfer of jurisdiction and sovereign rights in four potential special 
attas. A treaty wherein negotiations involve fraud is invalid. Whereas the United-States 
and Russia have granted to themselves claims of sovereignty within the territorial 
dominion of the Natives of Alaska; the Natives of Alaska, themselves, never assented 
nor consented in treaty to the United States and Russian negotiations. This is now a 
cause of action for the Natives of Alaska to terminate the military occupation of Alaska 
by the United States and Russia set forth on September 16, 1991. This can be best 
defined by Chief Justice Marshal in America Insurance Company vs. Peters. (United 
States Supreme Court, 1828, 1 Peters 542),: 'The usage of the world is, if a nation be 
not entirely subdued, to consider the holding of conquered territory as a mere military 
occupation, until its fate shall be determined at the treaty of peace,"

On the other hand, Alaska as occupied territory, is generally considered to be pan 
of the occupant's realm as far as belligerent purposes are concerned. This common view 
was expressed long ago by the Supreme Court of the United States in the well-known 
case of Thirty Hogsheads of Sugar v. Bovlc. (1815, 9 Cranch 191), when it held that.: 
"Although acquisitions made during war arc not considered as permanent until confirmed 
by treaty, yet to every commercial and belligerent purposes, they arc considered as a part 
of the domain of the conqueror, so long as he retains the possession and government of 
them." Any attempt to supplant the legitimate sovereignty of the Natives of Alaska by 
absorption of occupied territory during the course of negotiations must be considered as 
an unlawful premature annexation, whether in 1867 or 1991.

The United States and Russia have created for themselves an international 
incident of world class folly. Therefore, in lieu of international arbitration over the 
sovereignty dispute of third parries, the Inuit, or Natives of Alaska, recommend a world 
class conference for the deliberation of legitimate and permanent sovereignty for the 
Inuit.

We, the Inuit, Natives of Alaska, recommend to the United States Senate through 
the leadership of the Senate Select Committee on Indian Affairs with the appropriate 
committees; Senate Foreign Relations, Senate Judiciary, Senate Committee on Energy 
and National Rcsouiccs, under the Senate Rule XXV Standing Rules of the Senate, to 
convene a joint hearing and an International Conference for the creation of the Republic 
of the Arctic with the United States and Russia to submit to the United Nations. This to 
be voted upon by the General Assembly for a final vote for the self-determination of the 
Inuit and their Republic of the Arctic.
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S ince t h e i r  ancestors, c r o s s e d  the Ber i n g  Strait, the 

A l a s k a n  N a t i v e s  h a v e  t h r i v e d  in w h a t  o t h e r s  w o u l d  c o n s i d e r  a 

h o s t i l e  s e t t i n g  l a r g e l y  b e c a u s e  they p o s s e s s e d  s k i l l s  w h i c h  

enab l e d  t he m  to m a k e  w i s e  use of the r i c h  a r r a y  o f  r e n e w a b l e  

r e s o u r ce s  w h i c h  s u r r o u n d e d  them. Of n e ce s s i t y ,  t h e s e  N a t i v e s  

de v e l o p e d  i n t i m a t e  t i e s  w i t h  l and an d  its c r e a t u r e s ,  and the 

s u r vival s k i l l s  t h e y  p e r f e c t e d  w e r e  g r o u n d e d  in a n  u n w r i t t e n  

c o n s e r v a t i o n  e t hi c .  A l l  r e s o u r c e s  w e r e  u s e d  e f f i c i e n t l y ,  an d  

this d o m i n a n t  e l e m e n t  of thrift wa s  e x e m p l i f i e d  b y  the h a r v e s t i n g  

of seals: the m e a t  of the seal su p p l i e d  food, b u t  its b y - p r o d u c t s

also s u p p l i e d  o i l  to b e  use d  in lamps for hea t a n d  light, s kins 

for c l o t h i n g  a n d  s h e l t e r ,  raw m a t e r i a l s  for arts, h a n d i c r a f t s ,  

and u t e n s i l s — a n d  e v e n  m a t e r i a l s  for the c o n s t r u c t i o n  of 

k a y a k s  and d o g  sleds.

It v/as th e  r i g o r s  of cl i m a t e ,  a n d  the n e c e s s i t y  o f  t r a v e l i n g  

long d i s t a n c e s  to p r o c u r e  food by hunting, f i s h i n g ,  a n d  g a t h e r i n g  

w h i c h  p r o d u c e d  the s i n g u l a r  l i f e s t y l e s  of the A l a s k a  N a ti v e s .  

A c t i v i t y  f l o u r i s h e d  in th e s u m m e r  to g a t h e r  a n d  p r e p a r e  the food 

r e q u i r e d  for t h e  c o m i n g  wint e r . T h e  N a t i v e s  k n e w  t h a t  if p l e n t y  

of f ood w a s  s t o r e d ,  w i n t e r  w o u l d  not b e  a har d  s e a s o n .  E v e n  

w h e n  n a t u r e  w a s  i n h o s p i t a b l e ,  h u n t e r s  had to g a t h e r  w h a t e v e r  

w a s  a v a i l a b l e  so t h ei r  f a m i l i e s  and n e i g h b o r s  w o u l d  n o t  go 

hungry. T h e  c o n c e p t  of s h a r i n g  has a l w a y s  b e e n  a v i t a l  p a r t  of 

the lif e  of A l a s k a n  N a t i v e s ,  and this m e a n t  t h a t  in t i m e s  of 

short a g e s ,  e v e r y o n e  l ived l e a n  so t h e r e  w o ul d  b e  e n o u g h  to go 

arou n d .

SOME H IS T O R Y
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T h e  c y c l e  o f  the s e a s o n s  d o m i n a t e d  e x i s t e n c e  in the 

Far North, a n d  v/heri w i n t e r  c a m e , m o s t  of tlie time w o u l d  be 

s p e n t  i n d o o r s  w h e r e  the t e l l i n g  o f  s t o r i e s  an d  h i s t o r i e s ,  an d  

the m a k i n g  of arts, h a n d i c r a f t s ,  and u t e n s i l s  a d d e d  o t h e r  

e l e m e n t s  to N a t i v e  c u l t u r e s .

In b u s h  A l a s k a  today, t h e s e  l i v i n g  p a t t e r n s  a r e  s t i l l  

d o m i n a n t ,  a n d  t h e  l i v e s  o f  i n d i v i d u a l s  a r c  s till c l o s e l y  

a t t u n e d  to the lan d a n d  i t s  p r o m i s e s  a n d  l i m i t a t i o n s .  N a t i v e s  

w h o  s u b s i s t  to a s u b s t a n t i a l  d e g r e e  on r e n e w a b l e  r e s o u r c e s  

a r e  i n s t i n c t i v e  c o n s e r v a t i o n i s t s :  t he y  k n o w  they w i l l  b e  the

big l o s e r s  if n a t u r e  is n o t  a l l o w e d  to r e p l e n i s h  its fi s h  a n d  

w i l d l i f e  p o p u l a t i o n s .

F o r  the A l a s k a  N a t i v e s ,  s u b s i s t e n c e  r i g h t s  i n v o l v e  f ar

m o r e  than n o r m a l  o u t d j o r  r e c r e a t i o n :  the r i g h t  to hun t  a n d

fish a n d  g a t h e r  f o o d  o p  t h e  l a n d  w h i c h  s u r r o u n d  t h e i r  h o m e s

is the v e r y  e s s e n c e  o f  t h e  N a t i v e  w a y  of life. A n d  it is n o w

c l e a r  that u n l e s s  p o s i t i v e  a c t i o n  is t a k e n to p r o t e c t  N a t i v e

s u b s i s t e n c e  r i g h t s ,  th e  u n i q u e  N a t i v e  c u l t u r e s  of A l a s k a  a r e

d o o m e d .

• *
R e s t r i c t i o n s  o n  th e  r i g h t s  o f  N a t i v e s  to s u b s i s t  is a l r e a d y

.
c a u s i n g  h e a v y  i m p a c t s  o n  t h e i r  lives. In a d d i t i o n  to d e s -  ' vSwr-

t r o y i n g  a p a r t  o f  t h e i r  c u l t u r e - -  w h i c h  in i t s e l f  w o u . J  b e  suffi-.s«»; 

c i e n t  r e a s o n  to a l l o w  the c o n t i n u a t i o n  of s u b s i s t e n c e — t h e r e  is^^|j|j| 

n o w  a g r o w i n g  d a n g e r  that the s l o w  s t r a n g u l a t i o n  of  s u b s i s t e n c e  

r i g h t s  w i l l  d e s t r o y  tlie e c o n o m y  of b u s h  A l a s k a.

Y e t  tlie s u b s i s t e n c e  q u e s t i o n  is a d m i t t e d l y  a v e r y  cnrnpli-
■

c a t e d  o n e  for it i n v o l v e s  f e d e r a l  and s t a t e  l a w s  a n d  p o l i c i e s  

as w e l l  a s  the g r o w i n g  d e m a n d s  of n o n - n a t i v e s  w h o  a r e  i n t e r e s t e d

•a



in i n c r e a s i n g  t h e i r  c o n s u m p t i o n  o f  A l a s k a ' s  r e n e w a bl e  r e s o u r c e s .  

C o m p l i c a t i n g  the p r o b l e m  e v e n  f u r t h e r  in 1977 is the u n w i l l i n g­

n e s s  to t h i s  d a t e  o f  e i t h e r  t h e  S t a t e  o f  A l a s k a  or the D e p a r t­

m e n t  of the I n t e r i o r  to t ake m e a n i n g f u l  a c t i o n  to p r o t e c t  the 

s u b s i s t e n c e  r i g h t s  of the A l a s k a  N a t i v e s .

T h i s  m e m o r a n d u m  is i n t e n d e d  a s  a t e r s e  d i s c u s s i o n  ( w r itten 

f o r  l a w y e r s  a n d  laymen alike) o f  t h e  c r u c i a l  legal a nd  c o n s t i­

t u t i o n a l  q u e s t i o n s  w h i c h  m u s t  b e  r e s o l v e d  b e fo r e  the t r a d i t i o n a l  

s u b s i s t e n c e  ri g h t s  of the A l a s k a n  N a t i v e s  can receive the p r o­

te c t i o n  prorrix d w h e n  the A l a s k a  N a t i v e  C la i m s  S e t t l e m e n t  A c t  

(ANCSA) w a s  e n a c t e d  in 1971.

T H E  C O N G R E S S  A N D  S U B S I S T E N C E

C o n g r e s s  p a s s e d  the A l a s k a  N a t i v e  Claim.-; S e t t l e m e n t  Act 

in 1 971 to s e t t l e  land c l a i m s  b a s e d  o n  w h a t  is known in l a w  as 

a b o r i g i n a l  title. A b o r i g i n a l  t i t l e  is a c e n t r a l  c o n c e p t  o f  U.

S. I n d i a n  Law. S i m p l y  stat e d ,  it is a f o r m  of legal t i t l e  

b a s e d  on t h e  use and o c c u p a n c y  o f  land. It is n o t  a true l e g a l  

ti t le ,  h o w e v e r .  The t e r m  a p p l i e s  o n l y  to lan d  us e d  and o c c u p i e d  

in t h e  U n i t e d  S t a t e s  by Ajnerican I n d i a n s  o r  Natives. T h e  a b o r i­

g i n a l  t i t l e  h o l d e r  is a l l o w e d  t o  c o n t i n u e  use and o c c u p a n c y  of 

the lan d  u n t i l  the a b o r i g i n a l  t i t l e  t o  the land is e i t h e r  v o l u n­

t a r i l y  g i v e n  up o r  is e x t i n g u i s h e d  —  w i t h  o r  w i t h o u t  c o m p e n s a­

ti o n  —  b y  C o n g r e s s  or the C o u r t s .  A s  lo n g  as the land is 

h e l d  by a b o r i g i n a l  title, it c a n n o t  be sold, leased, used, o r  

d e v e l o p e d  b y  tho c l a i m a n t s .  A n d  u n t i l  C o n g r e s s  takes a c t i v e



s t e p s  t o  e x t i n g u i s h  t h e  title, the In d ia n  c l a i m a n t s  c a n  take - . 

l e g a l  a c t i o n  o n l y  a g a i n s t  t h o s e  w h o  t r e s p a s s  on t h e i r  land. "*•

In o r d e r  to g a i n  a f u l l y  r e c o g n i z e d  l egal t i t l e  t o  at l e a s t  

a p o r t i o n  o f  th e  l a n d s  t h e y  c l a i m e d  b y  a b o r i g i n a l  right, the 

A l a s k a n  N a t i v e s  p e t i t i o n e d  C o n g r e s s  for a s e t t l e m e n t  o f  t h e i r  

claims. P r e v i o u s l y ,  in all c a s e s  w h e r e  e i t h e r  C o n g r e s s  o r  the
m

C o u r t s  h a v e  s e t t l e d  I n d i a n  c l a i m s  o f  a b o r i g i n a l  title, p a r t  of  

the s e t t l e m e n t  p r o c e s s  ha s  a l w a y s  i n v o l v e d  the e x t i n g u i s h m e n t  of 

the a b o r i g i n a l  l a n d  c l a i m s  as p a r t  and p a r c e l  of the over a ll  

sol ut i o n .  T his, o f  c o u r s e ,  w a s  the p a t t e r n  also f o l l o w e d  in the 

e n a c t m e n t  o f  A N C S A .  In r e t u r n  for fee simple t i t l e  to A 0 m i l l i o n  

a'cres o f  land  a n d  a p p r o x i m a t e l y  o n e  b i l l i o n  d o l l a r s ,  th e  A l a s k a n
vi&.

N a t i v e s  a l l o w e d  a l l  t h e i r  a b o r i g i n a l  c l a i m s  Ls lan d in A l a s k a  to . , j-
‘A**

be e x t i n g u i s h e d .  S e c t i o n s  4 (b) an d  (c) o f  A N C S A  a c c o m p l i s h  the 

t e r m i n a t i o n  o f  t h e s e  riah t s .  i V

J  'M :
Bu t  s o m e  w h o  fail to g r a s p  this p r i n c i p l e  of la w  h a v e  in- sKp:' 

c o r r e c t l y  i n t e r p r e t e d  t h e s e  s e c t i o n s  to m e a n  that A l a s k a n  N a t i v e s
fig*

n o  l o n g e r  h a v e  a n y  r i g h t  to s u b s i s t  by h u n t i n g  a n d  fishing. T h e
t

f a l l a c v  o f  thi s  a r g u m e n t  is r e v e a l e d  by the l e g i s l a t i v e  h i s t o r y
.

of  A N C S A ,  for w h i l e  C o n g r e s s  c a n c e l l e d  the old i n c h o a t e  r i g h t s  •£>. 

w i t h  o n e  hand, w i t h  the o t h e r  it d i r e c t e d  the S e c r e t a r y  o f  the ^  

I n t e r i o r  to tak e  a c t i o n  t o  p r o t e c t  tho e x i s t i n g  s u b s i s t e n c e  a c t i V
.

v i t i e s  o f  the N a t i v e s  o n  the f e d e r a l l y  o w n e d  l ands o f  A l a s k a .

T h e  l e g i s l a t i v e  h i s t o r y  o f  A N C S A  f u r t h e r  r e v e a l s  t hat it w a s  

a n t }c l e a r e d  t hat th e  S t a t e  o f  A l a s k a  c o u l d  —  and w o u l d  -- 

a s s i s t  the S e c r e t a r y  in e v o l v i n g  p o l i c i e s  w h i c h  w o u l d  .likewise

' f t
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protect the subsistence activities of Natives on the lands granted bo the —  

State under the Alaska Statehood Act.
« «

Frcm the beginning of Congressional deliberations on tlie Native claims

settlement the subsistence problem was identified as a major issue. The

first "foundation document" submitted to the Congress was a massive oonpila-

tion of data about Alaska's natural resources and tbe uses made of those

resources by the Natives which was prepared at the request of Senator Henry

il. Jackscn, the Chairman of the Senate Ccrmittce on Interior and Insular

Affairs, and was entitled "Alaska Natives and tlie Land." This document was

ccrpilcd in 1960 by the Federal Field Ccmittce for Development Planning in

Alaska and it offered the conclusion that:

"Ihere is no dispute that the right of Alaska Natives 
to go upon federal lands for the purpose of taking 
fish and game should continue."

Wien this report was published, the ecentric and environmental realities 

of bush life ir. Alaska compelled such a conclusion and the sane realities 

exist today.

then evaluating tho many settlement proposals advanced during the 

years 1967 to 1971, Congress looked long and hard at the subsistence ques­

tion. S. 35, the final bill considered by the Senate in 1971, contained a 

subsistence provision. The Senate Camittee Fhport concluded that the 

Natives did not need to own the land they used to harvest subsistence re­

sources, and likewise determined that cne of the reasons tliese lands should 

remain in federal ownersliin was to ensure the protection of .Native sub­

sistence rights. The Ccmnittee stated its awareness Uiat "Native liveli­

hoods depend upon the biotic -resources of millions of acres," and it is 

clear that the fcnate felt it would not be difficult to protect the exist­

ing subsistence rights of the Alaska Natives.

- 4 -



In i t s  report, th e S e n a t e  C o m m i t t e e  said:

" D e s p i t e  the p a s s a g e  of c o n t r o l  and 
m a n a g e m e n t  o v e r  r e s i d e n t  f i s h  a n d  
w i l d l i f e  to tlie State, the f e d e r a l  
g o v e r n m e n t  s t i l l  h o l d s  the p o w e r  to 
c o n t r o l  the d i s p o s i t i o n  of a n d  e n t r y  
u p o n  f e d e r a l  lands. T h i s  l e g i s l a t i o n  
d i r e c t s  th e S e c r e t a r y  of Lhe I n t e r i o r  
to c l a s s i f y  l and for p r i o r i t y  u s e  as 
s u b s i s t e n c e  r e s o u r c e  h a b i t a t  a nd  a u­
t h o r i z e d  the t e m p o r a r y  c l o s u r e  of 
l a n d s  to e n t r y  for h u n t i n g  an d  fishing 
e x c e p t  fo r  s u b s i s t e n c e  use w h e r e  an 
e m e r g e n c y  e x i s t s  w i t h  r e s p e c t  to 
d e p l e t i o n  o f  these r e s o u r c e s . "

T h e r e  w e r e  i m p o r t a n t  d i f f e r e n c e s ,  however, b e t w e e n  the S e n a t e ' s  

- p r o p o s a l s  a n d  t h e  a p p r o a c h  taken by the H o u s e  of R e p r e s e n t a t i v e s .  

T h e  H o u s e  C o m m i t t e e  f elt the s u b s i s t e n c e  q u e s t i o n  did not n e e d  

to b e  r e s o l v e d  i n  tlie S e t t l e m e n t  Act. I n s tead, it a n t i c i p a t e d  

that s u b s i s t e n c e  w o u l d  be a c h i e v e d  by o t h e r  me a n s .  T h e  H o u s e  

C o m m i t t e e  R e p o r t  c o n c l u d e d  that:

" T h e  4 0 , 0 0 0 , 0 0 0  a c r e s  is a g e n e r o u s  
g r a n t  b y  a l m o s t  a n y  standard. T h e  n u m b e r  - j t

o f  N a t i v e s  is e s t i m a t e d  to be a b o u t  55,0C0, " i

b u t  les s  than 4 0 , 0 0 0  of them live in N a t i v e  "if
V i l l a g e s .  T h e  r est of them live in c i t i e s  in 
A l a s k a  o r  live o u t s i d e  the S t a t e  of Alaska.
T h e  a c r e a g e  o c c u p i e d  by v i l l a g e s  a n d  n e e d e d  
f o r  n o r m a l  v i l l a g e  e x p a n s i o n  is les s  than
1 . 0 0 0 . 0 0 0  acres. W h i l e  some of the r e m a i n i n g
3 9 . 0 0 0 . 0 0 0  a c r e s  m a y  be s e l e c t e d  by the N a t i v e s
b e c a u s e  o f  its s u b s i s t e n c e  use, m o s t  o f  it 
w i l l  be s e l e c t e d  for its e c o n o m i c  p o t e n ti a l .
T h e  l and s e l e ct e d  is n o t  r e q u i r e d  to be 
r e l a t e d  to p r i o r  u s e  and o c c u p a n c y ,  w h i c h
is the b a s i s  for a c l a i m  of a b o r i g i n a l  title.
M o r c o v i T  _ther w ill be 1 i111 c_ ir.ccnt iva_ for 
t h e  N a t i v es 'lo ••.»lcct f g’n'd'^Tor suhsijs'eseq 
u s e  b e c a u s e  rim * nq_ the~f oresr/eabi e * ul ti 
f l w  Mat ' v es~ w T.i' be" ab l e  ' o cc.at:r.uc tl.cir 
p r e s e n t  su b s i s t e n c e uTil's "rmjTfrdless o f 
w h c t h c L  Lho I.jikIs are mI'uiil’r.if or S t a t e  
o w n e r s h i p / "
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T h e s e  d i f f e r e n c e s  w e r e  u l t i m a t e l y  r e s o l v e d  in the C o n f e r e n c e  

b e t w e e n  the tw o  b o d i e s  when, in h a s t e  to p r o d u c e  a s e t t l e m e n t  

b e f o r e  th e  e n d  o f  a s e s s i o n  o f  C o n g r e s s ,  the S e n a t e  y i e l d e d  to 

the H o u s e  p o s i t i o n  that n o  l e g i s l a t i o n  w a s  n e e d e d  b e c a u s e  

the S e c r e t a r y  o f  the I n t e r i o r  had a u t h o r i t y  t h r o u g h  e x i s t i n g  

a d m i n i s t r a t i v e  p o w e r s  to p r o t e c t  the r i g h t s  of the N at ives.

T h e  C o n f e r e n c e  C o m m i t t e e  e x p l a i n e d  its d e c i s i o n  in these wo r d s :

ber
,000 ,
a t i v e  
ties in
a ska. 
a e d e d  
na n
g a i n i n g  
e N a t i v e s  
f it 
n t i a l .
e
ich
title.

v o  fo r

a re
_hcj_r

a t e

" T h e  S e n a t e  a m e n d m e n t s  to the H o u s e  b i l l  
p r o v i d e d  for the p r o t e c t i o n  of the N a t i v e  
p e o p l e s 1 i n t e r e s t  in a n d  use of s u b s i s t e n c e  
r e s o u r c e s  on the p u b l i c  lands. T h e  C o n f e r e n c e  
C o m m i t t e e ,  a f t e r  c a r e f u l  c o n s i d e r a t i o n ,  b e l i e v e s  
tha t all N a t i v e  i n t e r e s t s  in s u b s i s t e n c e  r e s o u r c e  
l a n d s  ca n  a n d  w i l l  be p r o t e c t e d  b y  the S e c r e t a r y  
t h r o u g h  tho e x e r c i s e  of nrs e x i s t i n g  w i t h d r a w a l  
a u t h o r i t y .  T h e  S e c r e t a r y  could, for e x a mple, 
w i t h d r a w  a p p r o p r i a t e  l a n d s  an d c l a s s i f y  t hem 
in a m a n n e r  w h i c h  w o u l d  p r o t e c t  N a t i v e  s u b s i s­
t e n c e  n ee d s  an d  r e q u i r e m e n t s  by c l o s i n g  a p p r o­
p r i a t e  lands to e n t r y  by  n o n - r e s i d e n t s  w h e n  
t h e  s u b s i s t e n c e  r e s o u r c e s  of t h e s e l a n d s  are 
in s h o r t  s u p p l y  or  o t h e r w i s e  t h r e a t e n e d .  T h e  
C o n f e r e n c e  C o m m i t t e e  e x p e c t s  b o t h  the S e c r e t a r y  
a n d  the S t a t e  to take a n y  a c t i o n  n e c e s s a r y  to 
p r o t e c t  the s u b s i s t e n c e  n e e d s  of the N a t i v e s . "

A l t h o u g h  C o n g r e s s  h o n e s t l y  f e l t  it had  p r o v i d e d  g u i d e l i n e s  

v;hich w o u l d  r e s u l t  in a s a t i s f a c t o r y  solution, e v e n t s  soon 

d e m o n s t r a t e d  t h a t  it ha d  a c t u a l l y  c r e a t e d  u n c e r t a i n t y  a nd  c o n­

fusi o n  w h i c h  h a v e  led to w h a t  ca n  o n l y  be d e s c r i b e d  in 1077 

as  a " s u b s i s t e n c e  c r i s i s "  for the N a t i v e s  of rural A l as k a .

t i:c  rccnr.T A n y  o f  t h e  i n t k h i o h  a n d  t h e  s t a t e  o f  a l a s k a

N e a r l y  r-lx y e a r n  h a v e  e l a p s e d  s ince A N C S A  b e c a m e  law. 

D u r i n g  t h a t  i n t e r v a l  t h e r e  h a v e  b e e n  four i n c u m b e n t  S e c r e t a r i c -



o f  th e  I n t e r i o r  w h o  h a v e  s e r v e d  u n d e r  three d i f f e r e n t  

P r e s i d e n t s .  T h a t  not o n e  o f  t h e s e  S e c r e t a r i e s  has taken an y  

a c t i o n  w h a t s o e v e r  to i m p l e m e n t  th e  s u b s i s t e n c e  s ol ution 

r e c o m m e n d e d  by C o n g r e s s  is an i n d i c a t i o n  e i t h e r  that they 

c o n s i d e r  th e p r o p o s e d  C o n g r e s s i o n a l  p l a n  unwise, or feel the 

D e p a r t m e n t  l a c k s  a u t h o r i t y  t o  s e t  u p  a n d  a d m i n i s t e r  a r a t i o n a l  

s u b s i s t e n c e  s y s t e m  in A l a s k a .  In a n y  event, in the a b s e n c e  

o f  a n y  s u b s i s t e n c e  s y s t e m  s u p p o r t e d  b y  law, c lo u d s  of d o u b t  

h a v e  b e g u n  to g a t h e r  o v e r  th e  s u b s i s t e n c e  ri g h ts  of the 

A l a s k a  N a t i v e s .

A l t h o u g h  no S e c r e t a r y  of the I n t e r i o r  has taken steps 

to c a r r y  o u t  the C o n g r e s s i o n a l  m a n d a t e ,  th e  S t a t e  of A l a s k a  

d i d  m a k e  a n  e f f o r t  in 1975 to set u p  a l i m i t e d  s u b s i s t e nc e  

s y s t e m  c o v e r i n g  part of A l a s k a ' s  r e n e w a b l e  resources. Thi s  

p l a n  a d o p t e d  by the A l a s k a  l e g i s l a t u r e  (Alaska S t a t u t e  16.05.257) 

w a s  l i m i t e d  to s u b s i s t e n c e  h u n t i n g  o n l y  a n d  i n s t e a d  of e s t a b l i s h­

ing r u l e s  to dea l  w i t h  s u b s i s t e n c e  p r o b l e m s  on a s t a t e w i d e  '_i.

b a s i s  it p r o v i d e d  o n l y  for t h e  c r e a t i o n  o f  s u b s i s t e n c e  a r e a s  > J’y
d :• .

w h e n  a m i n i m u m  of 100 r e s i d e n t s — N a t i v e  o r  n o n - N a t i v e — of a n y  ' 

a r e a  r e q u e s t e d  the e s t a b l i s h m e n t  o f  a s u b s i s t e n c e  plan. However, 
t h i s  m o d i f i e d  sc he m e  w a s  not i n t e n d e d  a s  a m e a s u r e  to D ro te c t '* th e
r i g h t s  o f  th e  A l a s k a  N a t i v e s ,  a n d  it s t u d i o u s l y  i g no r e s  a n y  * '

• "
m e n t i o n  o f  the A l a s k a  N a t i v e s  a s  a s p e c i a l  c l a s s  of cit iz e n s .

It is n o t  s u r p r i s i n g  t h a t  the A l a s k a  l e g i s l a t u r e  d e a l t  

g i n g e r l y  w i t h  the N a t i v e  s u b s i s t e n c e  i s s u e  and m a d e  no e ff o r t  

to d e a l  w i t h  t h e  r i g h t s  of the. A l a s k a  N a t i v e s  as a s p e ci a l  

c l a s s  of c i t i z e n s .  U n d e r  its C o n s t i t u t i o n  it is p a t e n t  that ,

t h e  A l a s k a  l e g i s l a t u r e  c a n n o t  g r a n t  m e a n i n g f u l  s u b s i s t e n c e
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ricjhts to the A l a s k a  N a t i v c s - - o r  to a n y  o t h e r  g r o u p  of c i t i z e n s .  

A r t i c l e  I, S e c t i o n  1 of the A l a s k a  C o n s t i t u t i o n  states 

u n e q u i v o c a l l y  that  "...all p e r s o n s  a r c  e q u a l  and e nt i t l e d  

to e qual rights, o p p o r t u n i t i e s ,  an d  p r o t e c t i o n  u n d e r  the law." 

t h i s  c l a u s e  in the C o n s t i t u t i o n  w a s  g i v e n  spec i a l  m e a n i n g  

in a s u b s e q u e n t  s e c t i o n  (Article VIII, S e c t i o n  3) w hi c h  

r e f e r s  to A l a s k a ' s  r e n e w a b l e  n a t u r a l  r e s o u r c e s  and says:

" W h e n e v e r  o c c u r r i n g  in t h e ir  natu ra l  
state, fish, w i l d l i f e  and  w a t e r s  are 
r e s e r v e d  to t h e  p e o p l e  for com m o n  
use." #

T h u s  the S t a t e  c a n n o t  u n d e r  its C o n s t i t u t i o n  sin g l e  ou t  its

N a t i v e s — or a n y  o t h e r  d i s t i n c t  c l a s s  of c i t i z e n s - - a n d  g r a n t

t he m  spec i a l s u b s i s t e n c e  righ t s . T h i s  is p a r t i c u l a r l y  true

w i t h  r e s p e c t  to fishing, for A r t i c l e  VIII, S e c t i o n  15 of the

C o n s t i t u t i o n  p r o h i b i t s  the l e g i s l a t u r e  f r o m  c r e a t i n g  "any

e x c l u s i v e  r i g h t  or  s p e c i a l  p r i v i l e g e  o f  fishery."

A s  a c o n s e q u e n c e ,  i n h i b i t i o n s  c o n t a i n e d  in A l a s k a ' s  

C o n s t i t u t i o n  h a v e  c o m b i n e d  w i t h  i n a c t i o n  b y  the O f f i c e  of  the 

S e c r e t a r y  of t h e  I n t e r i o r  to p u t  the A l a s k a  N a t i v e s  a n d  t h e i r 

s u b s i s t e n c e  r i g h t s  in a legal limbo. T o d a y  N a t i v e s  ris k  p r o s e­

cu t i o n  for v i o l a t i n g  the S t a t e ' s  c r i m i n a l  laws e ve r y  time a s a l m o n  

is taken or a m o o s e  is shot, an d  t h e i r  t r a d i t i o n a l  ri g h t s  a r e  b e­

ing g r a d u a l l y  w h i t t l e d  a w a y  by the A l a s k a  Courts.

All t h e s e  d e v e l o p m e n t s  s i n c e  A N C S A  h a v e  u n d e r s c o r e d  th e  

p a r a m o u n t  c o n c l u s i o n  that t h e r e  c a n  be no s u b s i s t e n c e  p r o g r a m  

w o r t h  the p a p e r  it is w r i t t e n  on  u n l e s s  the C o n g r e s s  u s e s  its 

p o w e r  u n d e r  the U.S. C o n s t  i « nt ion and g r a n t s  such r i g h t s  to the 

A l a s k a  N a tiuea.



C O N G R ESS A ND T H E C O N S T I T U T I O N

It is b e y o n d  a r g u m e n t  t h a t  the U n i t e d  S t a t e s  C o n g r e s s  

has the p o w e r  t o  se t  u p  a r e s o u r c e  m a n a g e m e n t  r e g i m e n  for the 

A l a s k a n  N a t i v e s  a n d  c o n f i r m  t h e i r  r i g h t  to s u b s i s t  o n  the pub l i c  

lands of A l a s k a  o w n e d  b y  the p e o p l e  of the U n i t e d  S t a t e s .

C o n g r e s s  d e r i v e s  i t s  a u t h o r i t y  o v e r  N a t i v e s  f r o m  two 

sources. A r t i c l e  I, GS, cl. 3 of tho U.S. C o n s t i t u t i o n  g i v e s  

C o n g r e s s  p l e n a r y  a u t h o r i t y  t o  r e g u l a t e  " c o m m e r c e  w i t h "  the Indian 

^ tribes; and the t r e a t y  m a k i n g  p o w e r  of the P r e s i d e n t  c o n f e r s  

s i m i l a r  a u t h o r i t y .  T h e  f e d e r a l  trust r e s p o n s i b i l i t y  o v e r  all 

' A m e r i c a n  I n d i a n s  h a s  e v o l v e d  o u t  of Die e x e r c i s e  o f  t h e s e  

C o n s t i t u t i o n a l  p o w e r s ,  a n d  i nno.oornble F e d e r a l  s t a t u t e s  h a v e  

b e e n  w r i t t e n  d e f i n i n g  th e  r i g h t s  and fixing the r e s p o n s i b i l i t i e s  

of Indian c i t i z e n s .
■ /•

U n f o r t u n a t e l y ,  a f e w  i n d i v i d u a l s  u n f a m i l i a r  w i t h  I n d i a n  v'**! 

l a w  p e r s i s t  in a r g u i n g  t h a t  it is s o m e h o w  o b j e c t i o n a b l e  or 

i n v i d i o u s  to ask C o n g r e s s  to p a s s  " r a cial" l e g i s l a t i o n  b e ne f i t i n g

fc-V,
o n l y  Indians. T h i s  a r g u m e n t  is b a s e d on a c o m p l e t e  K u s u n d e r -  v . 

s t a n d i n g  of tlie p r o v i s i o n s  o f  the U.S. C o n s t i t u t i o n  w h i c h  g i v e  

all I n d i a n s  a u n i q u e  s t a t u s .  F r o m  tlie b e g i n n i n g  o f  t h i s  country, 

e v e r y  p i e c e  of I n d i a n  l e g i s l a t i o n  w h i c h  h a s  b e e n  p a s s e d  is racial 

in the s e n s e  it w a s  d e l i b e r a t e l y  e n a c t e d  to c h a n g e  t h e  s t a t u s   ̂

or the c o n d i t i o n  o f  a s o e c i a l  c l a s s  of c i t i z e n s  —  I n d i a n s .  It 

is a legal non-soquift«r (as a u n a n i m o u s  U.S. S u p r e m e  C o u r t  has 

p o i n t e d  out s o  emphotiitall y in recent. oa^en) to trgu.» tent 

c o n g r e s s  v i o l a t e s  cue e q u a l  p r o t e c t i o n  c l a u s e  wner. it w r i t e s  

Jaws which, s i n g l e  o u t  I n d i a n  lands or Indian r i g h t s  for special
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T h i s  p r i n c i p l e  w a s  r e c e n t l y  r e i t e r a t e d  in M o r t e n v. M t m c a r i , 

(jl7 U.S. 525 (1974), a c a s e  w h i c h  u p h e l d  a 1D34 law  g r a n t i n g  

I n d i a n s  a p r e f e r e n c e  in h i r i n g  a n d  p r o m o t i o n  w i t h i n  the 

B u r e a u  of I n d i a n  Af f a i r s .  In it the C o u r t  said in a u n a n i m o u s  

d e c i s i o n  t h a t  " the p l e n a r y  p o w e r  o f  C o n g r e s s  to deal w i t h  th e  

s p e c i al  p r o b l e m s  of the I n d i a n  i s  d r a w n  b o t h  e x p l i c i t l y  

and i m p l i c i t l y  f r o m  the C o n s t i t u t i o n  i t s e l f . "  T h e  C o u r t  s a i d  

that "As lon g  as tlie s p e c i a l  t r e a t m e n t  can be tied r a t i o n a l l y  

to the f u l f i l l m e n t  of C o n g r e s s’ u n i q u e  o b l i g a t i o n  toward the 

Indians, s u c h  l e g i s l a t i v e  j u d g m e n t s  w i l l  no t  be d i s t u r b e d . "

S i m i l ar l y ,  in U n i t e d  S t a t e s  v. A n t e l o p e, ________ U . S . ____________

(1977), I n d i a n s  t r i e d  a n d  c o n v i c t e d  u n d e r  the F e d e r a l  M a j o r  

C r i m e s  Act  c l a i m e d  that t hey w e r e  d i s c r i m i n a t e d  a g a i n s t .s i n c e  

a n o n - I n d i a n  w o u l d  ha v e  b e e n  t r i e d  in the c o u r t  of the s t a t e  in 

w h i c h  the c r i m e  w a s  c o m m i t t e d .  H a d  th e  c a s e  been t r i e d  in 

the s t a t e  court, the b u r d e n  of p r o o f  a s s u m e d  by the p r o s e c u t i o n  

w o u l d  a d m i t t e d l y  h a v e  be e n  m o  r i n g e n t . A s  a c o n s e q u e n c e

of b e i n g  t r i e d  u n d e r  the Crim. Act , the Indi a n s  w e r e  c o n v i c t e d  

on less e v i d e n c e  tha n  w o u l d  h a v e  b e e n  n e c e s s a r y  in the s t a t e  c o u r t .  

In y e t  a n o t h e r  u n a n i m o u s  d e c i s i o n ,  th e  C o u r t  r e v i s i t e d  the s u b j e c t  

o f  N a t i v e  r i g h t s  and the C o n s t i t u t i o n  and stated:

"T h e  d e c i s i o n s  o f  t h i s  C o u r t  l e a v e  no d o u b t  
t h a t  fede ra l  l e g i s l a t i o n  w i t h  r e s p e c t  to 
I n d i a n  tribes, a l t h o u g h  r e l a t in g  to I n d i a n s  
as such, is n o t  b a s e d  upon i m p e r m i s s i b l e  
r a c i a l  c l a s s i f i c a t i o n .  Q u i t e  the c o n t r a r y ,  
c l a s s i f l e a l  .ions e x p r e s s l y  s i n gl i n g  oni 
I n d i a n  t r i b e s  us s u b j e c t s  of lcgirluL’iou 
a t e  e x p r e s s l y  p r o v i d e d  for in the C o n s t i­
tu t i o n  and .supported by the e n s u i n g  h i s t o r y  
of the F e d er a l  G o v e r n m e n t’s r e l a t i o n s  v/it:h 
I n d i a n s . "
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S i n o e  the A l a s k a n  N a t i v e s  u s e  s u b s i s t e n c e  r e s o u r c e s  to 

s u p p l y  b o t h  p h y s i c a l  a n d  c u l t u r a l  ne e d s , C o n g r e s s  c l e a r l y  has 

the a u t h o r i t y  to set u p  a s u b s i s t e n c e  s y s t e m  g i v i n g  p r e f e r e n c e  

to the  N a t i v e s  w h i c h  s a t i s f i e s  th e  U.S. C o n s t i t u t i o n  and is 

" t i e d  r a t i o n a l l y  to the f ullf j.llment of C o n g r e s s ' s  u n i q u e  

o b l i g a t i o n  t o w a r d  the I n d i a n . "  W h e n  thi s  a u t h o r i t y  is c o m b i n e d  

w i t h  the p l e n a r y  p o w e r  C o n g r e s s  a l s o  h a s  u n d e r  the p r o p e r t y  

c l a u s e  to r e g u l a t e  the u s e  o f  the r e n e w a b l e  res' rces of the 

p u b l i c  l a n d s  th e r e  c a n  b e  no d o u b t  t h a t  w h e r e  thi s  i s s u e  is 

c o n c e r n e d ,  a f a t e f u l  b u r d e n  r e s t s  on the C o n g r e s s  of the 

U n i t e d  S t a t e s :  o n l y  C o n g r e s s  has the p o w e r  to e s t a b l i s h  a

- w orkable s u b s i s t e n c e  s y s t e m  for A l a s k a  N a t i v e s  w h i c h  can 

w i t h s t a n d  a n y  c h a l l e n g e  f r o m  a n y  q u a r t e r .



August 31, 1997

Alaska Inter-Tribal Council 
Membership and Communities

Dear AITC Membership,

This is an overview of what happened at the August 1997 Alaska Native 
Subsistence Conference in Anchorage. I was there at the beginning of the land 
claims and so I know the origins of current treaties, statutes and laws and how 
we became entangled in this misrepresentation of justice.

At the conference, and for the past twenty plus years, the State of Alaska 
never has answered Article XII (Twelve), Section 12 of the Constitution of the 
State of Alaska. Article XII (Twelve), Section 12 recognizes Eskimos, Indians, 
and Aleuts as the people whose inherent rights are "disclaimed" by those people 
making a plea for the status of "statehood". In order for those people to be 
awarded "statehood" by the United States government, those people had to first 
"disclaim" all rights and title to our la ids, including fishing rights, fgrever. No 
"Eskimo, Indian, or Aleut" is to be intimidated or arrested for feeding his or her 
family. This includes all forms of barter; including all national monies. The State 
of Alaska dare not answer or address Article XII (Twelve), Section 12 because 
their attorneys know that the state will lose on that legal ground. That is whv 
Eskimos, Indians, and Aleuts are arrested for practicing hunting, fishing, or 
trading and then, after an average of two years, with no jail time, the case is 
dismissed. Only the Eskimos, Indians, and Aleuts who plead guilty are taken, by 
their own lack of will and with the purposeful wrong advice of malpracticing 
attorneys, to a State of Alaska jail. Otherwise, with Article XII (Twelve), Section 
12 of the State of Alaska Constitution our inherent rights cannot be alienated.

The state constitution doesn't say the disclaimer is good until 1971, it 
says forever. Please obtain a copy of the State of Alaska Constitution and read 
of our special status for yourselves. This is the basis of our rights in federal and 
international law. And, understand that the Alaska Native Claims Settlement Act 
was not a jurisdictional act. That means that all of our rights still stand. No 
matter that our own Native legislators encourage us to back an amendment to 
the state constitution in order to save themselves the embarrassment of standing 
apart from the non-Native legislators. As Irene Nicholai said, "The problem is 
not solved, or else we wouldn't be here." Are, we the problem? In otnerwords, if 
we disappear, then will the problem be solved? Or is her lack of will and legal 
scholarship the problem? Why must we be asked to characterize ourselves as a 
"problem" for the non-Native people.



Neither have the governors, much less the consecutive Alaska state 
legislatures, answered the Federal Supremacy Clause of the State of Alaska 
Constitution which is Article XII (Twelve), Section 13. This federal supremacy 
clause simply means that the State of Alaska is subject to the sovereign powers 
of the United States of America. This has great import for ourselves as we 
continue to establish our government to government postition within our 
homeland of Alaska.

Again, regarding Article XII (Twelve), Section 12, the State of Alaska and 
the Western states west of the Mississippi, are all "disclaimer" states. Had 
ANILCA language reflected this State of Alaska Constitutional Disclaimer 
Clause, there would be no constitutional issues raised In Alaska. Understand 
that the federal government made, as a pre-existing condition for statehood, the 
disclaimer clause, for the western states.

You might wonder how in the world did the word "rural" come to be in 
ANILCA rather than the specific recognition in the disclaimer clause of Eskimos. 
Indians and Aleuts. The self-same person who spoke to the Second Guideing 
Principle during our August 1997 conference brought that word into ANILCA on 
August 20, 1977; thus causing division and strife and undermining our 
recognition in favor of the State of Alaska. "Rural" is a dehumanizing term 
similar to the term "subsistence" which, in the eyes of the citizens of the State of 
Alaska, undermines our social and political status. That person is Byron Mallott. 
At the conference he reminded us that Guiding Principle Two still stands for 
"rural". Mr. Mallott now has the opportunity to prove himself to bo a senior 
statesman and to correct the errors and suffering he has caused the Eskimos, 
Indians, and Aleuts. In 1977 he was president of the Alaska Federation of 
Natives and in that year he substituted the words "rural preference" and 
"residents" when the issue could have been legally resolved by inserting 
"Eskimos, Indians, and Aleuts" as in the disclaimer clause.

In order for Eskimos, Indians, and Aleuts to have cultural continuity and to 
establish our legal relationships it would be best that ANILCA reflect the same 
language as Article XII (Twelve), Section 12. The State of Alaska is out of 
compliance with ANILCA, which is Indian legislation, and we have to change a 
few words in ANILCA. ANILCA and ANCSA have already been amended over 
2,000 times. My point is that we ought to agree upon established legal 
continuity and intent of already existing legal precepts all the wav from the time 
of Great Britains arrival to the present.

The disclaimer clause (Article Twelve of the State of Alaska Constitution) 
originated to ensure that the United States gained the most from the Eskimo 
Indian, and Aleut traders (trappers, hunters, and fishermen). Eskimo, Indian, 
and Aleut trade is, I repeat is in the arena of international trade, (ie. government 
to government) Once you understand this, it becomes mrre apparent why the
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State of Alaska is so anxious for us go along with their frauduk it plan to amend 
the state constitution.

This is the legal chronology of the disclaimer clause: First the Royal 
Proclamation of 1763. Then, those principles carried over into the Jay Treaty 
and the Treaty of Paris. This recognition of the Eskimo, Indian, and Aleut 
hunting, fishing, and trading rights was also a condition between .he United 
States and Russia in 1824. There, the Secretary of State, John Quincy Adams, 
articulated that commerce with the Northwestern Natives was to exist between 
themselves (The United States) and the Natives (Eskimos, Indians, and Aleuts) 
and that it was to exist "unmolested." In otherwords, our status as Eskimos, 
Indians, and Aleuts is to exist "unmolested" for the monetary and material 
benefits of the government to government trading rights of the United States 
federal government.

It is important for you to know that the issue of "tribes' is a phony issue. 
The United States has already recognized the existence of tribes in the 1824 
treaty between the United States and Russia. And, more recently in the list of 
recognized governments from the desk of Assistant Secretary of the Interior, Ada 
Deer.

The McDowell case only deals with privileges and licenses for natural 
resource management for citizens of the State of Alaska. As the recognized 
Eskimos, Indians, and Aleu.s of Alaska, we have inherent rights derived from 
historical use and occupation. We have an ancient right, not created under 
state law. Had McDowell been an Eskimo, Indian or Aleut, his defense would 
have been the strict enforcement of Article XII, Section 12. This is the difference 
and is meant to focus your attention upon the very real racist crimes against 
humanity which are occurring here under the guise of "one people" under 
statehood. We are the Americans, so to speak. No one can question our 
loyalty, Our National Guard and veteran achievements speak for themselves. 
Now we must ask the State of Alaska and their representatives; "Are you loyal to 
the precepts of the treaties and federal supremacy clauses of the United States 
of America?"

And, as one Yakutat man put it at the evening hearing; "Why aren't 
certain legislators proud of us, proud to be the recipients of knowing us as 
distinct peoples?" We are Alaska Our languages and ourselves have been 
created from this land, water, weather, animals, and plants. Instead, we are 
threatened with withdrawal of state support. As if we must prostitue ourselves to 
be recognized as Eskimos, Indians, and Aleuts. At this 1997 Subsistence 
Conference former governor Jay Hammond even attempted to instill fear with a 
veiled threat of violence against ourselves; a former governor inviting violence 
by way of prediction. That was a backhanded insult But, then, so are many
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recent policies of the State of Alaska; including "Limited Entry". "Limited" to 
whom?

The Equal Protection Clause, or Section VIII (Eight) of the State of Alaska 
Constitution, as differentiated from Section XII (Twelve), is for the non-Native 
citizens within the State of Alaska. The State of Alaska cannot ignore its 
compact with Eskimos, Indians, and Aleuts in Section XII (Twelve) because the 
State of Alaska must comply with thr> federal supremacy clause of its own 
constitution. For example, in the Genocide Convention Treaty signed by the 
United States in 1988 it is written: "Any act designed in whole, or in part, to 
destroy a people, is genocide." (That is Section 4 of ANCSA.) The limitations of 
equal protection only occur when racist non-Native people decide that they have 
been wronged. The State of Alaska Supreme Court is silent on Article XII 
(Twelve), Section 12 as a condition for enforcement of the supremacy of its 
entire constitution. Please note, that the 1988 Genocide Convention is 
applicable backwards and forwards in time and naturally supercedes a lower 
court act designed as a quick fix for the oil companies; namely ANCSA.

The 1971 Alaska Native Claims Settlement Act was not a jurisdictional act 
and it did not intend to deny Eskimos, Indians, and Aleuts their historical 
inherent rights to survive as recognized Peoples. If that is the intent, then that is 
one of many faces of genocide. "Extinguishment" is not now, nor ever has been, 
acceptable to civilized peoplas. We do not want to disappear just to appease 
the state legislature. We are Eskimos, Indians, and Aleuts; not "rural". There is 
no "Rural Tribe". More specifically, we are Inupiat, Yupik, Tlingit, Haida,
Gwich'in, and so on.

The State of Alaska does not make a great effort to explain that it lost a 
sovereignty case in 1974. (6 to 2) In United States v. Alaska the State of Alaska 
tried to establish Cook Inlet as a historical bay. This would have awarded it 
sovereignty which the state never had. Instead, the United States Supreme 
Court decided that the State of Alaska is a derivitive state. Mea: .ing, it derives 
from the sponsorship of the U.S. Congress and it is subject to the supreme law 
of the land. This is why the State of Alaska does not want to enforce itself 
against Article XII (Twelve), Section 12 upon its own lands. Because the state 
would lose every time.

So you see, the disclaimer states have such disclaimers only for the 
purpose of enforcing federal supremacy. The State of Alaska again lost in 1997 
in U.S. vs. State of Alaska. Again in a 6 - 2 margin in a case regarding general 
revenue sharing. The state lost on the grounds that it is derivative of the federal 
government and therefore not entitled to receive monies as a sovereign. They 
(State of Alaska) cannot have sovereignty and so neither can the Eskimos, 
Indians, and Aleuts. This political fight, like the stock market, is actually 
emotionally run. And, the basis is greed. Behind the smooth demeanor and

4



carefully chosen English words is the face of greed. What they cannot have we 
are not to have. However, our rights are inherent and the State of Alaska has 
arrived to our homelands under federal supremacy.

Also, Article I, (One) Section 8, or the Commerce Clause, of the United 
States Constitution, must be executed by the federal government to maintain 
international trade with Eskimos, Indians, and Aleuts on the high seas. In 
Alexander v. United States in the Ninth Circuit there was established the 
definition of "customary and traditional trade" with which the State of Alaska 
cannot interfere. All State of Alaska attorneys know these laws and those who 
hide this knowledge from you are practicing fraudulent deception upon yourself 
as an Eskimo, Indian, or Aleut.

In closing, please remember that RurAL CAP and AFN cannot speak for 
the tribes because they, the tribes, have never waived their sovereign immunity. 
This created a false sense of security at the 1997 August Subsistence 
Conference; as if they, RurAL CAP and AFN, did something when, in fact, they 
did nothing but through lack of will became co-conspirators in the obstruction of 
justice and crimes agains peace against Eskimos, Indians, and Aleuts. (The 
phrase "crimes against peace" is from the Genocide Treaty Convention and 
upholds our inherent rights in internation, federal, and state law.)

We have perceived veiled threats against the maintenance of our status. 
However, in Title 31 of the U.S. Code, it is prohibited that any state, including 
the State of Alaska, should arbitrarily use federal revenue funds in a 
discriminating manner. At this conference we felt the whip of the Democrats. 
When the legislature reconvenes we'll feel the whip of the Republicans. 
Remember that our rights of continuity as distinct Peoples were upheld, 
admittedly for the purposes of trade, by the United States even before the 
Democratic or Rapubiican parties were formed.

Inupiat Community of the Arctic Slope
do Box 211
Barrow, Alaska 99723
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Christopher Shays, K-coiin., uuenee m W a s h i n g t o n , -------------------------------------

/fT/7v-> ( ;  U t  ljs G f - &"/  A /zr
> L e g i s l a t o r s ,  l e t  p u b l i c  v o t e  o n  s u b s i s t e n c e

T h e re  a r e  s o m e  le g i s la t o r s  s o  o p p o s e d  to  
a m e n d in g  o u r  c o n s t itu t io n  o r  
d is c r im in a t in g  fu r t h e r  b e tw e e n  A la s k a n s  
th a t  th e y  w o u ld  p r e f e r  to  h a z a r d  a  f e d e r a l  
t a k e o v e r  r a t h e r  th a n  c o m p ro m is e  
“p r in c ip le . ”

I P O R T  A LSW O R TII —  
When Gov. Tony Know les re­
quested House Speaker Gail 
Ph illip s , Senate President 
M ik e  M ille r , ex-Attor.iey 
General Charlie Cole, Byron 
Mallot, and me to jo in Lt. 
Gov. Fran U lm er and him on 
n “ subsistence task force," a 
s ta ff m em ber facetiously  
dubbed us The M agnificent 
Seven. Others thought "male­
volent," "m isgu ided ," or 
"m isinform ed" more appro- 
oriatc adjectives. 1 Iowcver, 
none were so rude as to sug­
gest “moronic," though some 
m ight doubt the sanity o f 
anyone vo lunteering to 
march into the subsistence 
minefield,

Because o f rem arkably as­
tute sta ff work, liaison with 
the congressional delegation 
and Interior Secretary Bruce 
Babbitt, plus abundant coop­
erative effort, I believe we 
met our assignment as best 
as it can possibly be met. 
That assignment: assuring 
that A laskans w ill continue to 
manage their fish and game 
rather than having the feder­
al government wrest such 
management from us, while 
also assuring that those de­
pendent upon subsistence re­
sources are accommodated 
to the best and fairest degree 
possible.

However, we lashioned 
only the skeletal structure.
I/3ft up to the leg islature and 
Fish and Game boards was the 
addition o f muscle and sinew.

A Frankcnste in ian  mon­
ster? Only i f  you the voters 
permit it to be so construct-

JAY 
IIAMMOND

ed. And even if  so, you’ll have 
ample opportunity to drive a 
stake through its heart at the 
ballot box. The creature w ill 
have three major segments, 
none o f which can stand by it­
self. A ll must be voter-ap­
proved or it dies aborning. 
Those segments are 1. a con­
stitutional amendment per­
mitting, not mandating, a ru r­
al preference: 2. amendments 
to state statutes which, 
among other things, fine-tune 
the defin ition o f "rura l"; and 
3. A N ILC A  amendments re­
ducing potential for federal 
manipulation or m ischief.

That a ll seven members 
signed o f f  on our proposal 
demonstrates only that we 
feel we met our assignment 
as best as possible and that 
the public should be perm it­
ted to vote on the package. 
Therein lies my major con­
cern.

There are some legislators 
so opposed to amending our 
constitution nr d iscr im inat­

ing further between Alaskans 
that they would p re fe r to 
hazard a federa l takeover 
ra ther than com prom ise 
"princip le." Ironically, their 
staunchest a llies may well be 
those who w ill oppose pas­
sage in the be lie f the federal 
government w ill vastly in­
crease d iscr im ina tion  on 
the ir behalf. The form er 
seem to be lieve  they can 
pummel an opponent’s fist 
into submission by thumping 
it with the ir nose, while the 
la tter w ill g le e fu lly  cheer 
them on and cry  fo r more 
blood.

Hopefu lly , those who 
would stand on princip le  w ill 
not be so duped but instead 
couple courage o f conviction 
with courage o f confronta­
tion and take their arguments 
to the pub lic  arena. Let the 
public assess them and then 
vote accordingly. To do oth­
erw ise indicates either lack 
o f conviction that those argu­
ments have su ffic ien t merit 
or an insu ffe rab ly  paternalis­
tic attitude re flecting  be lie f 
that voters a rc  not to be 
trusted. Desp ite  susp ic ion  
the ir own election may bol­

ster that premise, I would 
hope they'd rise above same 
and g ive voters a shot at the 
package.

M eanw h ile  the governor 
has fu lfilled  his obligation to 
come up with a viable plan. 
Now it’s up to the Legislature 
to let the public accept or re­
ject it. I f it's shot down and a 
federal takeover occurs, let 
the public be the ones to have 
manned the G atling  guns. 
Don’t bury this land mine o f 
an issue deep in committee 
and thereby perm it timorous 
cohorts to tiptoe around it un­
scathed.

Leg is la tors fo r years have 
fa iled  to solve this dilemma; 
perhaps fo r good reason. So 
now, legislators, make your 
case to the public, and i f  they 
deem it valid, they w ill so 
vote. I f the voters don't buy 
your case, you'll not have 
lost honor and w ill at least be 
o f f  the hook upon which 
you’ll otherw ise dangle, to 
be targeted by every  
A laskan who is dismayed by 
the outcome.

Lt J a y  H am m ond  w as g o v e rn o r o l 
A laska  from  1974 -1 902 .
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To best protect/A laskans’ 
subsistence rights, let us a ll 
put A laska first.

I f  we let the federal gov­
ernment take over by default, 
we w ill fo rever regret what 
we have done.

Gov. Tony Know les’ sub­
sistence panel, working with 
A laska  Natives, sportsmen 
and the public, has fashioned 
a w orkab le solution. Sen. 
M u rkow sk i and Congress­
man Young have done the 
same.

A  constitutional amend­
ment alone w ill not solve the 
problem. Changes in federal 
law are necessary to recog­
nize the state's prim ary role 
in fish  and w ild life  manage­
ment. Changes in state law 
are needed to define what is 
rural and to decide who, in 
time o f shortage o f a re­
source, has firs t call.

I’ve always felt that people 
liv ing  on a r iv e r system, who 
depend on local fish  to live, 
should have that preference 
in time o f shortage, based on 
lifesty le  and need, in-state 
management w ill meet those 
goals; out-of-sta*'* manage­
ment can’t be guaranteed to 
do s .

T. subsistence plans put 
forward do not answer every 
question. Hut they leave it to 
us, as Alaskans, to settle the 
problems rather than dele­
gate them to a place that is 
distant, with decision-makers 
who don’t know our unique 
part o f the world.

Some Native leaders have 
told me tlie j be lieve they 
could get a better deal by let-

WALLY 
HICKEL

ting control cede to the feder­
al government. Yes, current 
federal law would bring in 
managers w ith one objective 
in mind —  protection o f sub­
sistence. But other issues all 
A laskans care about could be 
swept aside. U n like  Alaska, 
Uncle Sam has no mandate to 
care for our com m ercia l and 
sport fisheries —  or our sport 
hunting.

I f we cede control o f our 
fish  and game to Uncle Sam, 
how long w ill it be before 
subsistence is something we 
can’t iic c t?

A t. .iose involved in sub­
sistence whaling, fo r exam­
ple, i f  we as A laskans don’t 
liave to defend our lifesty le 
in Washington — and in far- 
o ff meetings o f world powers
— v irtua lly  every year. The 
United Stales could decide to 
deal our whaling rights away
— because it has the power to 
manage that resource.

Some o f our elected 'con 
servative leaders have told

me they don’t support the so­
lution. The ir reasons vary — 
from the idea that a train 
w reck on this issue w ill help 
replace Know les to the idea 
that the statehood compact 
guaranteed Alaskan control 
o f our fish  and game and 
therefore we should be chal­
lenging the federal law that 
could take it away in court.

Statehood did not take 
away the federa l govern­
ment’s specia l re lationsh ip 
w ith A laska  Natives. Our 
compact gave us control o f 
fish and game, but it c learly  
did not resolve a number o f 
issues pending then between 
Uncle Sam and Alaska Na 
tives, and subsistence is one 
that remains.

I f Uncle Sam were to run 
our fish  and game to the 
detriment o f our commercial 
and sport fisheries, wo might 
then have a legal case that 
says our compact was bro­
ken, but I sure wouldn't want 
to get that far.

As fo r those who would re­
place Knowles, let me say 
this: Subsistence is one issue 
where all sides —  politica l 
friends and po litica l adver­
saries —  have to get into the 
tent i f  we’re going to keep 
our basic rights as a state.

Th is  problem  can ’t lie 
solved without a bipartisan 
solution, and it should be 
solved th is year. T he re ’s 
plenty o f time — and plenty 
o f issues — next year to fight 
for. or against, Know les’ re- 
election.

Subsistence is not a “ Na­
tive" thing; it is an Alaska

thing. Subsistence means 
food. Some o f us who live 
here depend on the land and 
the sea to put food on the 
table. I have no doubt the 
fram ers o f our constitution 
intended that those who need 
a fish to eat should have it. As 
for how we do it, we can — 
and w ill —  work it out. W e’ve 
had a point system  that 
worked before, and there are 
ways to make it work again.

A core part o f our state’s 
constitution says the re­
sources o f the state belong to 
us all. We do nothing to water 
that down when du ring  a 
shortage we allow an appro­
priation o f some o f those re­
sources to a group in need. It 
is no d ifferent from helping 
the poor, providing for the 
public health or provid ing for 
special education when there 
is a need — all o f which the 
state docs now with its mon­
ey and resources.

While I believe it is in A las­
ka's best interest overall to 
make these changes, it is 
clear to me that some groups 
— on all sides —  find it more 
bene fic ia l to see a train 
wreck.

I ran for governor in 199(1 
on the theme o f bring ing our 
decision-making home — and 
it would be a sad, sail thing 
for this state if  we couldn't 
lay down our d iffe rences 
enough to be united on this is­
sue now before we lose it all

(J Wally J .  Hickel is a  a  form or s e c ­
re ta ry  of the  interior a n d  tw o - lc rm  
g o v e rn o r  of Alaska.
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S o m e  l e g a c y
I T ’S  A REAL sh a m e  to  th in k  o f th e  legacy th is  L eg is la tu re  ap - [ 

p e a rs  w illing  to  leave. A  re p u ta tio n  o f ach iev em en t th a t  th e  m a- j 

jo r i ty  cau cu s w o rk ed  so h a rd  to  e a rn  is a b o u t to  be tossed  o u t th e  
w indow.

L e t’s co n sid er th e  ach iev em en ts  first. ?
J u s t  a  few  y e a rs  ago, ex p e rts  w ere  so u n d in g  fin a la rm  th a t  th e  

s ta te  w as  on a  su ic ide  cou rse  to  econom ic d isaster. A lask a’s a n n u a l 
sp e n d in g  w a s  c lim b in g  sharp ly , incom e w as declin ing  rapidly, an d  it  ; 
w a s  on ly  a  m a t te r  o f  tim e  u n til a ll av a ilab le  s ta te  sav ings w ere  
ta p p e d  out.

T h e  crisis, som e folks sa id  a t  th e  tim e, d em an d ed  d ra s tic  action. 
A m ong  th e  op tions p u t  fo rw ard  w ere  e s tab lish in g  a  s ta te  incom e 
tax , do ing  aw ay  w ith  th e  P e rm a n e n t F u n d  d iv idend p ro g ram  a n d  
m a k in g  th e  L ongev ity  B onus p ro g ram  needs-based .

T h e  pub lic  sa id  phooey to th ese  ideas, a n d  th e  L eg is la tu re  lis­
ten ed . T lie  R epub lican  lead e rsh ip  designed  a  d ifferen t, m ore d irec t 
so lu tio n  to  a d d re s s  th e  p rob lem  — i t  s im ply  c u t s ta te  spending .

F o r th re e  y e a rs  in  a  row, it h a s  found w ays to  m ak e  cu ts  — 
b rav ely  con fron ting  th e  how ling  p ro tes ts  o f  b u re a u c ra ts  a n d  profes­
s io n a l a g ita to rs  w ho  p re fe r m ore, n o t less, s ta te  spending.

A s a  re su lt, th e  im p en d in g  fiscal crisis is no longer a to p  th e  
s ta te ’s p rio rity  list. I t  isn ’t considered  a s  u rg e n t a s  it w as. To th e ir  
cred it, H ouse a n d  S e n a te  lead e rs  a re  d e te rm in ed  to  m ak e  ad d itio n ­
al red u c tio n s  in  th e  com ing  year. A nd based  on its  p a s t perfo r­
m an ce , th e  L eg is la tu re  can  be expected  to  m ak e  good on tlie  com ­
m itm en t.

F iscal r e s tr a in t  isn ’t  th e  only  accom plishm ent. T h e  m ajo rity  h a s  
p a sse d  law s to red u ce  g o v e rn m e n t re d  tap e , ad d ress  crim e a n d  to 
s tre n g th e n  fam ily  values. L eg isla to rs  can  p o in t to a  long lis t o f new  
law s th e y ’ve p roduced  to m e e t A lask a’s p rio rities. Except on  one is­
sue.

S u b sisten ce .
T lie  in ab ility  to  com e to  g rip s  w ith  th is  problem  is n o t th e  leader- 

s liip ’s fau lt. T h e  H o u se  sp e a k e r  an d  S en a te  p re s id en t helped Gov.
Tony K now les a n d  o th e rs  design  a  fair, b ip a rtisa n  solution. I t ’s one 
t h a t  a ll A la sk a n s  could  live w ith  — except, p e rh ap s, for th e  b u ll­
h ead ed .

U n fo rtu n ate ly , a  n u m b e r o f th ese  a re  m em b ers  of th e  leg islative 
m ajority . T h e ir  n u m b e r a p p e a rs  to be sufficien t to th w a r t  g iv ing 
A la sk a n s  th e  o p p o rtu n ity  to  vote on th e  issue.

L ike som e o b s tin a te  c h a ra c te r  in a  Dr. S eu ss  storybook tale , 
th e s e  leg is la to rs  a p p e a r  w illing-to h an d  over s ta te  fisheries m a n ­
a g e m e n t to  th e  federal governm en t.

Y ears from  now, it w on’t  be th e  accom plishm en ts th a t  A la sk a n s  
will recall a b o u t th is  L eg isla tu re . I t  will be th e  trag ic  fact th a t  it  le t 
th e  s ta te  dow n on subsistence,



KOo C O M M I T T E E :

’aJ ATE-

P A T E :  n  QC-Tonfttrg /*»cv l

ornd.i DuaioM«
S I G N - I N

S u b j e c t  o f  m e e t i n g :

i T k - r t r e . u i .

7 ,  ̂T Z ' T T  t" -

N A M E A D D R E S S  (M A IL IN G ) & (Z IP ) P H O N E R E P R E S E N T IN G  ^
DO YOU WANT 
TO TESTIFY 7

5 / ^ i t f  ( c ? <- / r - j / f

^  0 . C2 “ jC

C 3 -  2 ■ ̂  ? &

/1/ .<-//-* lA  t / y  *

3-7 i  ^  ^ f 7 ^ j

1  C j o - e ' D r o ' c / t b - C U ^ I  )< r ^ , ‘ f ^ , r fj<? U r i J ^ S r f
L  [:±i \7i]3 $ 1 1'" ^ I f S

0} - ■

P e f t r  L /4 — ( ( £2 ^<r-
£/r r

' f /-■ -r-.-. .7--

l ■

_ v>
3 T ’ o e t  ^ c d c  - t f  

f V ° < ^ 'V U £ e  ^ % s ^ >

1

~2x /3  T -$ - /3 S < ^ £ -  7 1

/  r

y ^ >

’- i 'f

P_s, ‘fc^X’ >°

£  V.0 \ r  / r / r . ? ? ( ? £ $ / / T J - ^ z  - 3 ? X . ^ . ^ r  " C v J b ^

— / * * -------

y * i *

U n ^ o d v o / c

■ P H fV S W o ^ k r  W f c K '  _.
4 tfc - P ^ J t y T  i r i U I

"  o o n r , ; ^V ^ -7

_  . , 
/-'P'/l/rf&S f  /V

U L & L - J

p L i r r y U y t / f a r

^ /

/^ ) ^  3  ~ „ / , /n / - /  
s / a  / y  < f 9 ? / ^

A C fW

y z i r ?  ' C

y

T r / l i a (  C c n  n c / f

f ~  "

L a r i c ' f e r L i e  S c

10
A u w i k  ! A (  V s S f ( C 3 - C 1 Z . ^

A n w i k  'Tnba.I pfftti 5
y e 5

/ x L S A . j o n .

'Jnl a J 3 ^ _ ^

2 U - & - —

z

3D<3
•N/)O
<



PLEASE P R IN T ! 
N A M E

C O I W I V I i T T E E :
5  - S

D A T E :  i f t - n - ^ ______________

S I G N - I N

ADD R ES S (MAILING) & (ZIP)

S u b j e c t  o f  m e e t i n g :

t  A J C £  —  (q  A -U £~ rv^ 7V

PHONE R E PR E S EN T IN G
DO YOU WANT 
TO TESTIFY?

1 — —--------------- —---------

>  , ' d  / u r  c* 4 - / £ d 9 c ? ~ G /  ? / - )* .....ri
f
/

C^-rloc 'S'tL---
*£±. j*2J2- 'forib k w t  .

,4U. <14701
M S V W 61 V < ^

lie 'B ia k l' lfe td
fi> t ^ x

< S c J e n o -  A)/" 9 ? 7 V / < & b ' c i n L b u ta tk e t r fL r

Kay'i L
? . o .  & x  3 ^  

G ol( ( h <l , A le ^ 7  V / l n S b ' 2 1 / i /M in J i / k q U 'M  /  SgvT-S- y < c r

(sec.'r*v-c. / a  s  H:e\

P.c. B b K  Lb (zeJ ! 
^ U k i . .  A k  7 4 7 6 6 ‘ I S I  S 2 S  / / H v  V <  /|T

J  ‘ 

l i < L ' r  rtY .T frO
/?£>. / ^ c y -  / Z V  

P f a C c , ^ ^  & i< 2 - ^ 7 7 it, f t r & o r Se_P-£.

£

H - S

C i/s rd *
O  vd jz> x

9
0

%  ' - B o y  /i I

<£3c J2j2_,«^ i^k. & S ( , - / 6  0 6

u

- a  V c o  ; A - A J ,

-- ^

. . . ' X 0

j

( ? V i r  i d i  c U )
/^6 K. £ c<

f~Vn,, 1.0*6' lACt c( « L |/K^ Y & r

, ~d t ) '  i c A k

f t o  * 6 &
G o . / f r a  Fr / (

£ 5 1 - 1 * 1  €
^ 5 >  f  rf~ 9 / 9



C O M M I T T E E o f  m e e t i n g

PATE: n  O C -T  c r f i & l  ^ 7
~ C a u s j f /  

Official Bualoaaa

PLEASE P R IN T ! 
N AM E

DO YOU WANT 
TO TESTIFY ?ADDRESS PHONE REPRESENTING

^ g - n r \ M

( d f i ' /  tL  / I  f f j ^ l  f-Q  • 7?/  ^  7# /

^  J & .6 L & & K Jz A  L £ M & * A i6 j. -

‘ j \uF>7i t t /- 2Dt J  tc>  ^ o ^ .n / t-______^ *77 w 6

y ltr)!^ -/- d ) o  ^ 4 la\  Q c j x  i^ l .C ? ( r ^ . L g ^ __________

/ f g A /  c c / i c T  7 )O N e<  / f  4X  k  *7 X ? y  v u K u K : 9  ct 9 9
(— . Pe./'J ~Tfi\ i— \J> (vjC l I—

k .  . s > ^ - l ~ < . \ r  ^ a <  2 W  t f  C \ t J L > — -a.

—J X D  Ij ?



C O M M I T T E E :

S  > fecv )zat%

D A T E :  1 0  r n r j i

Official BuaineM

PLEASE P R IN T ! 
N A M E

IGN-
A D D R ES S (MAILING) & (ZIP)

S u b j e c t  o f  m e e t i n g :

—  U a -u t K i ^

PHONE R E P R E S EN T IN G
DO YOU WANT 
TO TESTIFY?

6  ^ > V / a " 'U t f t f a e . P / P  f f W f S e . f - £

\

f y i u l u - , [ A aU -

-y-----“—‘— r ------- 1------  ' ■

•< 457  f i/ th e U . T V .  J k  9 9 7 0 /
I

Oc/lr>.........................

/

. U f a S----- )

o n r o  m a o a  ( Yi o r  r \  1 O o f  B t R  G i < ,  [ e n «  ( h a ^ n Q T M

'

i 
*

t fe

0

6 j / s l

L i l u ^

V  (j
d

•

1

I



I “  'C -«-cb> . . . . . . _  ___

Q_ . ^ > < * - 0 ^  < 0̂)VV>>o \ e  Q _V« .e .S< 2-. . . ___

lb> „ Q~>a-r^tv»e-'e\.-^vSiL- \ a ^  .... . .

M . ■* ^ c > S c .  5\r v*'*Ns»-'C«s»«*

* 5 .  N -A \"*'v\.c3 v%

( o  . ‘̂ r~~ \̂. \^V«-vPn.v v x  — - <~*A *C O ^ X s t^ . ^ \ ; a i s i ^ j L wy '

N C « L (X ^  Vq  ( 1 ,

T - i  (L « .-Z .o>  <̂ >CV.-^-, 

v x \  <x A r o

\ . 'Ss4 s.C_^'0'<‘ «.c_\v.vs\.G»-S---------- \ € . V

o l  . T e c . V \ . ° ^  cE-'S a .  \ \ \ - *  o^,

^ N'‘ C d  w n N * na

m , .  y c V A ^ - X  <s >:v ^ ns- . ^ ^  -  a —

v^.'C V\<4_VJ\̂

(&  - er^ > O i ^ ;  _  \ v - - \ A  Q ^ W v .v vT « .s\ v J

^  <̂ l \ '  —

8 . %  \ -r<̂  e o  v\ V < \

S .  - C  < 5 l A A A W -



C O M M I T T E E  T A P E  L O G

C O M M I T T E E :  £& >OinZ-CtfS_______ D A T E :  ll 0 ^ 7  1 TIME: j / 11 C ~

y i o / n / v t  ■a*4ti5̂ 8B4 JNU IMHO

SUB JECT : ST € . ___________________________________________________ ___________

@  005

M E M B E R S :  , '''T/W Line, I i £6caj, L& m a iJ  . (-/MCq-uaS

S P E A K E R T A P E # S I G N I F I C A N T  I N F O R M A T I O N

2&N . L/MC(>\.kI
!MAi£(//a] L/o AI2 dlTT , ^ A utATA
'Eti/

UJ I L L  \Mw{0 " T a tvomv/ A  C a-vi srr-i C g-m ^ ^ l n ^ T

$St EV£ t/A/ZWC, btJ-itT" - Pt v-fw^<r»'J , /\t-£*Vt it ( a <  /''T'z£--T£i &At luvAKfu)

r^os. 'Deucju. Sie.

V^AJ^fr Min T O  M
" r — —

* F ^ b I I-Uĵ u cs.
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The testimony I am about to give is really a recommendation to the two opposing parties involved in this legal battle over the use of Alaska’s wildlife resources. Let me first state that if the present situation of Laws and Policies are to continue to exist, I am going to vote for a r»rciL. g fg g g m i preference. I have always been a subsistence user and will continue to be ojne as long as the Law allow. I also understand the need that all hunters have,to be able to hunt and fish when the seasons are open.When ethical hunters and fisherman utilize the resources in any area they may happen to be, you hardly ever see complaints from the local people of that aajplt is the unethical hunter and fisherman that creates problems for all of us and leaves us with these problems to sort out. The biggest problem we see with the present situation is the waste of wildlife meat that has been going on for many years with little or 110 improvement. We will hear both parties accusing “ Well, they also waste meat”, but that’s not the point. The point is, if everyone is to have access to the resources we have to have a system where those resources are utilized and not wasted.What I would like to recommend is that laws and policies are based on the caring and utilization of wildlife meat with little,4Vno, allowances of those laws. We need harsher penalty’s and fines of those violating the laws and to deter others from doing the same thing. When you have laws based on the caring of wildlife meat there is little room for excuses and loopholes of those laws.The bottom line is that you have to make every effort humanly possible to utilize the meat for human consumption. For this to happen both parties must work together in drawing up policies 
011 how the meat is to be used.The hunters that go out and harvest wildlife resources for their own use need to bring it back as soon as possible so that the meat will reach its’ final destination before spoilage. The hunter that would like to give their meat away would also have to get it back before spoilage, and they can work with the local area people or villages to distribute it out to the people most in need.As for the laws and penalties in existence today, they are almost a laugh. Take for example when an outside hunter comes to Alaska and has no desire to take care of or return iiome with the meat, they simply accept the fine and revoked license for a year and return home knowing that it is by far cheaper than paying the cost of freight all the way back home. They don't even need to take this route, all they have to do is plead “ not guilty” and the case will rarely ever go to court. As tor the guided hunters that continue to accept the current fines and penalties and abuse the system, their guides also need to be accountable for their actions and have their licenses taken or severely restricted for future use.These types of laws and policies based 011 use and caring oi meat has many possibilities and is a tool that can be made to benefit everyone.Respectfully,
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S e n a t o r  H a l f o r d  
P.O.  Box 670190
Chug i ak ,  Al aska  99567- 0190  —

Daar  S e n a t o r  H a l f o r d ,
I ' m  d i s a p p o i n t e d  I d i d  no t  g e t  t o  p a r t i c i p a t e  i n  t h e  

S e n a t e  Re s o u r c e  Commi t t ee  m e e t i n g  t o d a y ,  you d i d  n e t  g i v e  us 
enough t i me  to  h e a r  e v e r y o n e ' s  t e s t i m o n y  on s u b s i s t e n c e .  I ' m  
g l a d  your  g r o up  met  i n  a v i l l a g e  and t a s t e d  a l l  t he  d e l i c i o u s  
n a t i v e  f oo ds  t h a t  we o a t .  S u b s i s t e n c e  i s  so ve r y  i m p o r t a n t  
t o  u s ,  i n  t h e  r u r a l  v i l l a g e s .  The d i c t i o n a r y  s t a t e s ,  means of  
s u p p o r t i n g  l i f e ,  b u t  why a r e  you h a v i n g  o n l y  a one day m e e t ­
ing wi t h  us  t o  h o a r  ou r  v i ews  when t h e  s u b s i s t e n c e  i s s u e  
c o n c e r n s  t h e  r e s t  o f  o u r  l i v e s ?  PLEASE PUT THE ISSUE ON THE 
199G BALLOT AND LET US DECIDE FOR OURSELVES!

On b e h a l f  o f  ou r  n a t i v e  p e o p l e  h e r e  in Ruby,  I would 
l i k e  t o  t e l l  you ou r  n a t i v e  a n ce s to r- '-  and th e  n a t i v e  p e o p l e  h e r e  
have a l l  l i v e d  t h e  s u b s i s t e n c e  l i f e s t y l e ,  s i n c e  b e f o r e  t he  
wh i t e  man came t o  t e l l  us what  t o  do .  We have h u n t e d ,  t r a p p e d  
and f i s h e d  and wo a r e  c o n c e r n e d  a b o u t  i t ,  due t o  t ho  wol f  
K"v\-*r:-. and what  I c a l l  b i g  game h u n t e r s  come o u t  our  way and 
go back home wi t h  o n l y  moose h o r n s ,  t h e y  p r o u d l y  d i s p l a y  as  
t hey  a r e  d r i v i n g  by Ruby in  t h e i r  b i g  f anc y  b o a t s . T h e y  end 
up g i v i n g  away t h e i r  me a t ,  t he y  have  some lame e x c u s e s  l i k e  
we ha ve  t oo  b i g  o f  a l oa d  o r  i t ' s  g o i n g  t o  s p o i l .  I b e l i e v e  
..-.11 t he y  c a r e  a b o u t  i s  t h e  moose r a c k !  I f  t h e y  r e a l l y  want ed 
tho meat  t hey  s h o u l d  f i n d  p r i o r i t y  ways t o  S:nd i t  home.  TUF 
KOYUKUK RIVER WILL EVENTUALLY END UP THE KAY THE NCUTTNA RIVER 
IS RIGHT NOW, WITH ONLY COW NOOSE! ! ! ! ! !

The p r i c e s  in o u r  s t o r e s  a r e  o u t r a g e o u s l y  h i g h ,  you p e o p l e  
t h r, t  a r c  t r y i n g  t o  c o n t r o l  o u r  l i v e s  have  s a l e s  a t  t h e  s u p e r ­
m a r k e t s ,  which w n e v e r  ha v e ,  maybe i f  you a l l  come arid l i v e  
in t he  v i l l a g e  f u r  a few y e a r s  you w i l l  u n d e r s t a n d  ..’h e re  w e ' r e  
coming f rom.  I f  \:a ware n o t  a b l e  t o  go o u t  and s u b s i s t  f rom 
our  l a n d  t he  mo os e , f i s h  , b e a r  , c a r  i b p u , r a b b i  t s  , b e a v e r  , muskra  t e  , 
p o r c u p i  n o , ducks  , g e e s e , g r o u s e , p t a r m i g a  n , and 5pyuc€c h «■ c k e ns  
•which wo t a k e  c a r e  of  r i g h t  away by c l e a n i n g , w r a p p i n g , C r a e z i n g , 
c a n n i n g  o r  d r y i n g  we would p r o b a l y  gc p r e t t y  d a r n  h u n g r y ,  due; 
t o  t he  l i m i t e d  jo b s  h i g h  unempl oyment  r a t e  h o r s .  Kc no t  o n l y
nu c vos t  t h e  above  bu t  a l s o  h s r r  1 0 s , i icron i  p l a n t ” , v. i c l  o n i o n s  , 
mushr ooms , - / I I d  r h u b a r b  a - so on ,  and wa a l e c  p r o v i  >  f o r  our  
f a m i l i e s  t h a t  l i v e  i n  u r b a n  a r e a .

In c l o s i n g ,  p l e a s e  d o n ' t  d i s c r i m i n a t e  a g a i n s t  u : on t he  
s u b s i s t e n c e  i s s u e ,  i t ' s  ou r  way o f  l i f e ,  arid our  i n h e r e n t  
r i g h t  and a l ways  w i l l  be .

S i n e e r e l y , 

Lena McCarty

S e n a t o r  Geor  : i a n u s  L i n c o l n  
Re - e s e n t a  t i vs I r e n e  N i c h o l i u
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Newhalen Tribal Council 
P.O. Box 207 lliamna 

Newhalen, Alaska 99606 
(907) 571-1410 

(907) 571-1537 FAX k tiS fl.

Re c e i v e d

f'CT 0 V 1997

September 29, 1997

The Honorable Rick Halford 
Alaska State Senator
Chairman of the Senate Resources Committee 
P.O. Box 670190 
Chugiak, Alaska 99567

Dear Honorable Halford:

I would like to submit written testimony on behalf of the tribal members of Newhalen for 
the state’s subsistence impasse.

The only access to Newhalen is by plane and we are 195 miles southwest of 
Anchorage. Today, Newhalen remains a fishing village with commercial catches from 
Bristol Bay and subsistence fishing in Lake lliamna and Newhalen River.

The Newhalen economy relies on salmon runs, with many of my people relocating to 
Naknek 90 air mile to fish for the canneries during the summer season. Subsistence 
harvesting of fish and game is an important traditional source of food. However, the 
cash needs of my people are great and increases yearly. For heating fuel alone, living 
in Newhalen is very high; heating oil has been flown in for the past two years and sold 
at $2.50 per gallon and $2.85 for unleaded gas so, the average cost per household is 
over $5,625.00.

There are few jobs in Newhalen. The unemployment rate fluctuates around 70%. 
There are occasional construction jobs, on local projects. In the past when such jobs 
were available there was usually one person who applied for each job. Recently, for 
every job that has opened there have been five or six applicants that in 1988 averaged 
$18,000.00. This is because the seasonal income has dropped to approximately 
$3,000.00- $5,0000.00 by 1996. It cannot even buy heat in many instances. My 
people desperately need job opportunities, not only so that we may live more 
comfortably but because it would improve our self esteem and raise us up spiritually.
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The demographic community profile is as follows:

Population 178.................
Men...................................
women..............................
Men presently working......
women presently working..
Men commercial fishing....
women commercial fishing

18 & over. 82
.48
.34
14
15 
..46. 
..6..

19 Permit Holders 
..4 Permit Holders

Another important consideration for the future of my people is that Welfare Reform has 
revoke the safety net that was once in place for women in my village. 54% of my 
people are children.

Since, July 1, 1997, the Newhalen Tribal Council has worked diligently to get more 
people employed. However, the 1997 commercial fishing season has been declared 
an economic disaster by Governor Tonv Knowles. My people returned home without a 
penny in their pocket and huge debts. Again, the Newhalen Tribal Council has taken 
an active role in getting my people to work. We made sure hat local contractor hired 
local people and those who could not get a job locally went to work for Arctic Storm 
(which was organized by the City of Newhalen). Bristol Bay Economic Development 
Corporation (BBEDC) is a co- owner of Arctic Storm. Arctic Storm has been a god sent 
to those who needed to work to buy their food and annual supply of heating fuel.

This year Newhalen has been quite fortunate with jobs because of local construction 
and Arctic Storm. However, the employment future of Newhalen residents will be 
limited next year because we don't have construction projects scheduled for 
Newhalen. Also, Senator Ted Stevens and Senator Frank Murkowski has co­
sponsored a bill to eliminate off shore fishing factories. I’m only speculating what next 
years commercial fishing season will be like because the El Nino situation in high 
seas has been killing a lot of fish. So, next years fishing will be just as bad if not worst 
than this year. So, our subsistence way of life may be our only form of sustenance 
because my people won’t have the money to purchase their food.

The lliamna- Newhalen area is an international renowned sports hunting and fishing 
area. We try to cooperate with the tourists because we need the money that they bring 
into the communities. However, last year some of the meat that the sport hunters 
brought into the communities were spoiled and the meat could not be used for human 
consumption. But, this year the problem has escalated where most of the meat that is 
brought into the communities are spoiled. The Newhalen Tribal Council is in the 
process of encouraging the local Fish and Game Advisory Committee to revise its 
Wanton Waste Policy where the sport hunters will bring in the moose and caribou
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meat before it spoils and the meat can be used for human consumption. Wild fish and 
game has become a lot more valuable to my people because of the commercial 
fishing disaster and v/e are still trying to get heating fuel to my people at a reasonable 
cost.

I applaud the efforts that the State of Alaska is doing to resolve the subsistence 
impasse. However, the Newhalen Tribal Council would like to go on record in favor of 
rural preference on subsistence because subsistence hunting and fishing won’t cost 
my people a lot of money that they don’t have to feed their families.

Thank you in advance for your assistance with the subsistence impasse.

Sincerely,

NEWHALEN TRIBAL COUNCIL

Ronald Wassillie 
President

CC:
Raymond Wassillie, Lake lliamna Fish & Game Advisory Committee 
Andrew Balluta, Federal Subsistence Board
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