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"  O p p o s i n g  th e  D e p a r t m e n t  o f  t h e  I n t e r i o r ' s  R .S .  2 4 7 7  p o l i c y  "

Revised Statute 2477 w a s  a right granted to the states by the United States 

Congress with the passage of the Mining Act of 1866. T h e  purpose of this law 

w a s  to provide for, and guarantee, the public’s right to establish access across 

federal lands. Subsequent congressional action, and m o r e  than 100 years of 

case law, has recognized the state's authority to determine a n d  define R.S. 

2477 rights-of-way.

Although Congress repealed R.S. 2477 in 1976 with the adoption of the 

Federal La n d  Policy and M a n a g e m e n t  Act, they specifi rally acknowledged the 

legal existence of R.S. 2477 rights-of-way established prior to the repeal. 

Current Federal Regulation explicitly provides that any rights conferred b y  

the R.S. 2477 grant shall not be diminished. (43 C F R  § 2801.4)

Disregarding the published federal regulations of his o w n  Department, and 

the clear congressional prohibition to regulatory change, on  January 22, 

Secretary of the Interior Bruce Babbitt issued an interim departmental policy 

on R.S. 2477. This "n e w  policy" contains m a n y  of the bureaucratic roadblocks 

and "newly created" definitions present in the Department's 1994 proposed 

regulations that Congress specifically prohibited.

R.S. 2477 rights-of-way are crucial to the future of our y o u n g  and still largely 

undeveloped state. R.S. 2477 rights-o'-way are essential to provide surface 

travel to Alaska's m a n y  unt a p p e d  mineral deposits and other natural 

resources, recreational areas and tourism opportunities, and access to a n d  

between Alaska’s rural areas.

R.S. 2477 rights-of-way are an existing state right that w e  cannot allow to be 

"regulated a w a y "  by the Secretary of the Interior. Passage of SJR 13 provides 

the Alaska Legislature an opportunity to express our staunch support of this 

important state right and our strong opposition to what appears to be a 

continuing " W a r  on  the West" w a g e d  by Secretary Babbitt and the Clinton 

Administration.
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S e n a t e

i Mlicul lltisiness

Revised Statute 2477 (RS 2477) 
Rights-of-Way

Revised Statute 2477 was enacted by C ong ress as pa rt o f  the M in ing  Act 
o f 1866 to p ro v id e  fo r  pub lic  access across fede ra l lands.

Federa l regu la tion  and ove r 100 years o f case law  recogn izes s ta le  law  as 
con tro llin g  the basis fo r  d e te rm in ing  and d e fin in g  RS 2477 R igh ts-o f- 
W ay .

C ong ress repea led  RS 2477 w ith the passage o f  the Federa l Land Po licy  
and M anagem ent Act in 1976, but spec ifica lly  acknow ledged  the legal 
existence o f  RS 2477  R igh ts-o f-W ay  estab lished p rio r  to the repea l.

C u rren t fed e ra l regu la tion  exp lic itly  p rov id es  that any righ ts con fe rred  
by the RS 2477 g ran t sha ll r o t  be d im in ished . (43 C FR  § 2801 .4 )

In 1988, D epartm en t o f  the In te rio r Secretary D ona ld  M odel issued a 
c a re fu lly  crafted RS 2477 p o licy  re flec ting  long -estab lished  law  
rega rd ing  these righ ts -o f-w av , which are typ ica lly  ow ned  and  managed 
bv the state.

R ecogn iz ing  the im po rtance o f  RS 2477 rig h ts -o f-w ay  to A laska's 
h isto ric  and fu tu re  transpo rta tion  struc tu re , in 1993 and 1994 the 
Leg is la tu re  app rop ria ted  n ea rly  $1.2 m illio n  to the D epartm en t o f  
N a tu ra l Resou rces, and tasked them w ith  research ing , docum en ting  
and asserting RS 2477 righ ts -o f-w ay .

The D N R  e ffo rt resu lted  in som e 560 righ ts -o f-w av  being docum ented  
and read ied  fo r assertion .

In 1994, Secretary o f  the In te rio r Bruce Babbitt p roposed  RS 2477 
regu la tion s that w ou ld  have added  sign ificant re g u la to ry  roadb locks to 
the states exercising the ir RS 2477 rights con fe rred  by Congress .
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Recognizing the proposed regulations as a substantial deviation from 

established law, Congress attached a provision to the Department's 

appropriation for fiscal year 1996 prohibiting the developing, 

promulgating and implementing of regulations concerning R S  2477 

rights-of-way.

Congress, in the F Y  97 budget, permits the Department to publish final 

regulations regarding R S  2477, however, stipulates that they not take 

effect unless expressly authorized by a subsequent Act of Congress.

January 22 of this year, Secretary Babbitt issued an "interim 

departmental policv" on  R S  2477 containing m a n y  of the "regulatory 

roadblocks" and "revised" definitions of key terms in the previously 

proposed regulations that Congress denied.

R S  2477 rights-of-way are an existing state right that cannot be regulated 

a w a y  b y  the Secretary of the Interior.



STATE OF ALASKA
1997 LEGISLATIVE SESSION

F I S C A L  N O T E

BILL NO. SJR  13

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES [ 1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
1091 Designated Program Receipts

TOTAL

Estimate of any current year (FY97) cost

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS (Attach a separate page it necessary)

This resolution will have no fiscal impact on state departments

Prepared by Senate Resources Committee ^  J  / /    Phone 465-4907
Division /  /  /  /  t /  ,  /'■ Date_______________

Approved by Senator Rick Halford. C ha irn fan /^ ^ gg l Date 2/21/97
Agency [ y —  ^

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution informatlun, call the Governor’s Legislative Office

(Roy 11/00) B7FNFORM XLS Pag C 1_

Revision Date 2/5/97_______________________________________Dept. Affected_
Title Oppose DPI policy on RS 2477__________________ BRU
_________________________________________________________Component _
Sponsor Halford_____________________________________
Requester  Component Serial No.
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Revision Date 2/5/97___________________________________________ Dept. Affected_______
Title Oppose DPI policy on RS 2477____________________ BRU ________
_________________________________________________________________ Component ________
Sponsor________Halford___________________________________________ ________
Requester __________________________________________________ Component Serial No.

Expenditures/Revenues ____   (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY00 FY 01 FY 02 FY 03
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES [ 1

FUND SOURCE____________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
1091 Designated Program Receipts

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any cu rren t  year  (FY97) cost:  0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page itnocossary)

This resolution will have no fiscal impact on state departments.

Prepared by Senate  Resources Committee Phone 465-4907
Division Date

Approved by Senator Rick Halford. Chairman_________________________________  Date 2/21/97
Agency _______________________________________________________________
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W A S r t lN G T C N

JAN 2 2 '.SST7 
Memorandum

To: Assistant Secretary, Fish and Wildlife and Parka
Assistant Secretary, Land and Minerals Management 
Assistant Secretary, Indian Affairs 
Assistant Secretary, Water and Science

Prom: Secretary

Sunjcc:: nccr-m Departmental Policy :n Revised Starute 247”  "rant at Right-of-Way
for Public Highways; Revocation o f December 7, 1988 Policy

Revised Statute 2477. whtch provided that '[t]he rignr ox way for the construction of 
highways over pubiic lands, not rotcrvca for public uses, is hereby granted," was repeated 
on October 21. 1976, by the Federal Luna Policy ana Management Act (FLPMA), 43 
U .S .C . $ 1701 tit sec FLPMA did not terminate valid rignU-of-way established under R.S. 
2477 prior to its repeal. The exister.ee and extent o f valid rights-of-way previously 
established pursuant to R .S . 2477 remains an issue in some places.

.hates or local governments asserting that R.S. 2477 rights-of-way exist on federal lane :an 
in appropriate situations file a lawsuit in federal a cur: seeking to establish the validity of that 
assertion. In the alternative or in advance o f filing such a lawsuit, the Department o f the 
Interior may also be asked to give its views on such assertions.

On December 7, 1988, Secretary Hodci signed a memorandum that discussed liis policy for 
making determinations whether the Department would recognue claims for rights-of-way 
-nder R .S . 2477. That poiicy was not promulgated according :o rulemaking procedures and 
.) not a rule. In fact, tecausc the Decanment has not been making such determinations in 
recent years, that noiicy has not been ramcd out for several years. The purpose o f .his 
memo is to revoke the 1988 policy and establish a revised pclic”  ’or carrvmn cut any 
determinations the Department might be called upon to rnakc regarding R .S . 2477
Background

At the request o f Congress, the Dennrrment submitted a Report to Congress on R .S . 2477 in 
June 1993. In accordance with chat Report's recommendations, the Department determined 
that regulations should be written tor R.S. 2477, and a Notice of Proposed Rulemaking was 
published in 1994. 69 Fed. Reg. 29.216 (August 1, 1994), Thereafter, Congress Attached a 
provision to the Department's apprcDnation for fiscal year 1996 that prohibited using funds 
appropriated by that statute for developing, promulgating, and thereafter implementing a

foo/zoo® •era inn z o o w m  3 o z a  'fl.-oi :o /cZ /io



rule concerning rights-of-way under section 2477 o f the Revls«d Statutes." Pub. L. 104-134, 
<j 110, 110 Star. 1321-177 (19961. The Department's appropriation fo r fiscal year 1997 
permits the publication o f final regulations but says they .hall not aim uffoct unless 
'expressly authorized by an Act o f Congress subsequent to the date o f enactment o f this 
Act." Pub. L. 104-208, § 108. i iu  Jut. JG G 9  (199G).
I addressed die issue o f whether the Department should continue to make determinations 
regarding R.S. 2477 claims in my May 28. 1993, letter to Congress transmitting the 
Department's Report; 'Until final rules are effective, I have instructca the Bureau o f Land 
Management to defer any processing of R .S. 2477 assertions except in cases where there :s a 

compelling, and imr---Pare need to make <uch '1ecermin*r>om " This 
instruction is still in effect, / •

Revised Policy on R.S. 2477 Rlghta-of-way Determinations

These making claims o f the existence of valid R.S. 2477 rights-of-way continue io have the 
option o f seeking to establish the validity o f ihcir claims in court. Nevertheless, it is' * f f — — — • *•- • - ' -  ̂ G 4̂ •»»> I **•!•«» T irf* O- — - - — - - . . . .xptU Lu... ••• .« <U . - - • .. » . «*»u — •••• j - t - -  -i —
such determinations on die basis that such a ccmonstrutca. romnciilng, and immediate need 
is ciaimed to exist, r f so, unnl rinai rules are publisned and take iifect, determinations 
regarding R.S. 2477 rigfiLS-or-way will be made by the Secretary c f the Intenor, in 
consultation with the impropriate Interior agency, according to the following policy:
1. Claims. An entity wishing '.he Secretary or any agencies o f the Deportment o f the 
interior to m.mcc a determination whether an R.S. 2477 right-of-way exists shail file a written 
request with the Interior ag en cy  having jurisdiction over the lands underlying the asserted 
right-of-way, along with an explanation o f why there is a compelling and immediate need for 
ruch a determination. The request should be acccmpamed by documents and maps that the 
entity wishes die agency to consider in making its recommer.cat’.cn *.c me Secretary. If. 
basca en the iniormaticn provided, the ag en cy  docs not believe i ccmcelling and immediate 
need fo r the determination exists, it shouio without hinhcr examination recommend the 
Secretary defer processing until final rules arc effective.
2. W ithdrawals and Reservations. The agency shall consult the public '.and records 
maintained by the Bureau of Lund Management ro determine me status o f the hmd3 over 
which the maimed r.ght-of-way passes. I f  such lands were withdrawn, reserved, or 
otherwise unavailable pursuant to R.S. 2477 at the time that the highway giving nse to the 
claim oi on R .7. 2-77 .._dt*oi-way a/us aucgcaly constructed jcq remained unavailable 
througn October 21, 197G, ihc agency V.h recommend the Secretary neny the aiau.i.
3. Convtrucnon. I f  the lands vere not withdrawn, rcscrvcu, or outerwise unavailable 
pursuant to R.S 2477, the agency jhall examine all available documents and maps and 
perform an on-siic examination to determine wnctdcr construction on die alleged n^ht-of-way 
hud occurred pnor to the repeal o f R.S. 2477 on October 21. 1976. I f  the agency

roo/coo® 3 ji /C1H :oos:3» roco vfl:ai .a/cz/to



d. ^ghw uy . The agency shall evaluate whether the alleged right-of-way constitutes a 
highway. A highway is a thoroi ghfare used prior to October 21, 1976, by the public for the 
passage o f vehicles carrying people or goods from place to place. I f  the agency determines 
that the alleged right-of-wav docs not constitute a highway, the agency will rccommenu the 
Secretary deny the claim.

5. Role o f State Law . In making its recommendations, the agency mail apply state law in
*r. '"ctobcr 21. 1976. to the extent that it is consistent with federal law. The agency 

w ill in no case recommend approval of claims mat -o  .»oc comply . _ mu requirements o f 
applicable sute law.

6. Secretary's Determ ination. The agency will make recommendations on the abave- 
desenbed issues to the Secretary The Secretary will approve or disapprove masc 
recommendations.
The December l*. 198S oolicy, including atmenmenc 1, :s hereby revcxea.

determines chat construction did not occur, the agency w ill recommend the Secretary deny
the claim .

tco/»oo7i O’ M SIS 'OOSCSt COJO naret -e /cs/io
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A N A L Y S I S  O F  I N T E R I M  D E P A R T M E N T A L  P O L I C Y  O N  R.S. 2477 

I S S U E D  J A N U A R Y  22, 1997

On January 22 , 1997, Secretary o f  the Interior Bruce Babbitt "revoked" the 
Department o f Interior’s p rior policy regarding R .S . 2477 rights-of-way, which form  the 
bulk o f the rural transportation network in the western public Lands states. The revoked 
policy (the "Hodel Po licy"), set forth by Secretary Donald Hodcl in December o f  1988. 
was an attempt to reflect long-established law regarding these rights-of-way, which arc 
typically owned and managed by state and local governmental entities. Because o f  its 
reasonable approximation to the law, the Hodel Policy encountered little opposition.

By contrast, the Babbitt memorandum attempts to set policy which is inconsistent 
with established law. However, the Babbiti memo cannot stand up to scrutiny, because 
the Secretary o f  Interior is not tree to substitute his judgment fo r that o f Congress by 
ignoring its statutes, nor can he properly set policy which contradicts established legal 
doctrines. The Babbitt memo is also insupportable because it attempts to set policy which 
is in violation o f  the current published regulations o f the Department o f  Interior, which 
explicitly provide that i f  administration by the Department would diminish o r reduce any 
rights conferred by the R .S . 2477 grant, the provisions o f  the grant apply. 43 C .F .R .
§ 2801 .4 . But the Babbitt memo sets forth an approach which is clearly designed to 
diminish or do away with rights conferred under R .S . 2477.

The Babbitt memo must be considered in light o f  the actions o f  Department o f the 
Interior under this administration, which have been focused at undercutting the ability o f 
states and counties toiutilize and manage their transportation infrastructure, contrary to 
more than one-hundred years o f Intenor policy and court rulings. Interior has battled to 
revoke these rights-of-way in Congress, in the courts, and by way o f  attempted 
promulgauon o f  departmental regulations. Due to substantial public interest in protecting 
these vital transportation links and in honoring established legal rights, those efforts have 
largely been unsuccessful. As the Babbitt memo states. Congress has prohibited Intenor 
from  giving effect to its proposed regulations regarding R .S . 2477 rights-of-wny. While 
the memo asserts thac it is not a rulemaking, in practical effect, it provides guidance to 
the Department which would implement the fundamental purposes o f  the proposed 
regulations and thereby constitutes a new effo rt to find a way to undercut establisiicd law 
by administrative fiat;

Some o f  the daws in the position adopted in the Babbitt memo (also reflected in 
the Department's proposed rulemaking) are addressed briefly below.

No approval bv the federal government has ever been required to exercise the 
rights granted under R .S . 2477. In fact. Interior regulauons in place over the last half 
century stated. "No application should be filed under this act, as no acuon on the pan oi 
the Federal Government is necessary." Once a right-of-way was established, it became a 
property right o f  the holder. The treatment o f  these vestcc property rights as "claims" 
has no legal merit.

No icacral statute has granted the Department o f  Intcnor the authority to regulate, 
adjudicate or otherwise interfere with the proper exercise o f these rights. However, 
implicit in the Babbit: memo, and explicit in the Department’ s actions in Utah, is the
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threat that any exercise of the rights without prior judicial or Departmental approval will 

be met with harsh opposition by the Department, including the filing of burdensome and 
cosdy lawsuits.

The * approval' scheme reflected in de facto Departmental policy, now stated in 
the Babbitt memo, and as currendy being carried out in Utah, is one o f  the most insidious 
aspects o f  Interior's attack. Justice Department attorneys, acting on behalf o f the 
Department, have recently asserted in court that holders o f R .S . 2477 rights-of-way can 
do nothing on these rights-of-way without prior authorizauon irom  the federal 
govemraenr. But. as ithe Babbitt memo declares, Department personnel have been 
instructed to o ffe r no recognition o f  any R .S . 2477 right-of-way, no matter how cieariv 
valid, unless the right-of-way holder gives evidence o f  a "demonstrated, compelling, and 
immediate need." Thus, Babbitt is creating (and has been implementing in Utah) a 
scenario where Department personnel say, in effect: "You  can’ t exercise your right 
unless we acknowledge that it's valid (o r you go to court to prove it), and we are 
prohibited from taking action to acknowledge its validity. Therefore, i f  you exercise your 
right, the United Slates may sue you." Obviously, the Department is picking and 
choosing which roads: to sue on. targeting rural counties in Utah which have been 
unwilling to submit to these illegal policies.

The memorandum states that the agency will determine whether a right-of-way 
meets criteria concerning "withdrawals and reservations." "construction," and "highway. ’ 
Given Intenor’s stated hostility toward existing law defining those terms, it should be 
expected that the cnteria w ill be construed according to newiy-crcaten definitions 
reflected in the proposed regulations. Watch for Interior to decree a narrow definition o f 
"construction" inconsistent with clear federal case law. Watch fo r Interior to attempt to 
invalidate many R .S . 2477 rights-of-way through its new definition o f  the term 
"highway," also inconsistent with federal court rulings.

Watch tor Interior to disregard the thousands o f  legal interpretations concerning 
this grant offered by state courts, many o f  which have been relied upon by the federal 
courts. The memorandum asserts that state law will be appjied only "to (he extent that it 
is consistent with federal law ." The problem with this .statcmcni is that, becaust federal 
law has adopted state:law as the rale o f decision for R .S . 2^77, no federal law exists -  
for now. Therefore, fo r the Department to determine whether state law is ’ consistent 
with federal law ’ it must first make up the federal law.

The Babbitt nem o sets lonh an illegal policy, which w ill be carried by 
Departmental employees to state and local governments across the West as the only wav 
to deal with R .S . 2477 rights-of-way. To the extent that these actions are successful in 
confusing and intimidating right-of-way holders, the Department w ill be successful in its 
ongoing attempt :o defeat R .S . 2477 rights-of-way across the West.
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February 2 4 ,1 997

Honorab le  Rick I la lfo rd  
Chairman
Senate Resources Comm ittee 
Cap ito l Build ing 
Juneau, A K  99801

RE: 5JR-13, O pposing D O I Policy on RS-2477 

Dear Senator I la lfo rd .

The A laska M iners Association wishes to go on record in strong support o f Senate Joint 
Reso lu tion  13 which relates to Revised Statute 2477 rights-of-w ay.

Approxim ate ly 215 m illion  acres o f Alaska's tota l 365 m illion  acre area are owned and 
contro lled  by the fede ra l governm ent. The rest o f the land is owned by the State o f 
A laska, p rivate N ative C orporations, o r other p rivate parties. I Iow ever, it is necessary 
to cross federa l lands in o rd e r to access much o f  these State and p rivate lands.

RS-2477 righ ts-o f-w ay w ere granted to the State by the federa l governm ent and the 
fedOial governm ent must be held to the terms o f this grant. RS-2477s are the on ly 
feasible means to cross many areas o f federa l land and these historic State-owned 
routes must be protected and Kept under State ow nersh ip , management and contro l.

W e agree that it is essential fo r the State o f A laska to be proactive and aggressive in 
asserting its ow nersh ip  ove r RS-2477 routes. I f  the State o f A laska becomes lax o r 
lowers its guard , ou r rights w ill be lost.

Thank you  fo r this opportun ity  to comment on this extrem ely im portan t issue.

Steven C. Bore ll, P.E. 
Executive D irector


