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IN FO R M A T IO N  REQUEST RE: W ATERW AY M AN AG EM EN T ISSUES

Dear Sirs,

Thank you very much fo r [ ir t ic ip a tin g in the January 30th and February 4th 
Senate Resources Comm it' • hearings on wate rw ay management issues. I 
believe those hearings were very p roduc tive and brough t to lig h t some 
im po rtan t areas o f concern in a very complex set o f issues. As I stated at the 
conclusion o f ou r hearings, the issues o f pub lic access, nav igab ility and pub lic 
tru s t/p u b lic  trus t doctrine w ill continue to be a p r io r ity o f the Senate 
Resources Comm ittee.

D u rin g the hearings, and in discussion w ith ou r auditors, several issues were 
raised tha t could po ten tia lly benefit from  leg is la tive action. I appreciate the 
scope and d iff ic u lty o f managing these complex issues and am very interested 
in w o rk in g w ith you to develop a strategy to better address them in the 
fu tu re . To that end, I request you prov ide me w ith a thorough response to 
the fo llo w in g questions at you r earliest possible convenience.



1) W ha t is the status o f 17(b) easements reserved on lands conveyed to 
corporations subject to the 1976 agreements? (i.e., in orde r to a llow BLM to 
continue to convey land, the corpora tions agreed to replace any easements 
found to be im p rope r o r u n law fu l w ith donated "rep lacem ent" easements 
fo llo w in g the decision on the law su it) In those cases where conveyance is 
completed, b u t the easements have no t been donated, what are you r specific 
in ten tions to acquire the donated easements per the terms o f the agreement? 
Actions by wh ich agency and under w ha t timelines?

2) Please p rov ide a lis t o f those a irpo rts that are leased, bu t not owned, by 
the state, in c lu d ing those planned to be moved and the ir status. W hat 
specific measures are you cu rren tly em p loy ing , o r w ou ld you suggest be 
employed, to assure easements are retained and marked from airports to 
pub lic lands and waters?

3) Please p ro v ide an analysis o f the consistency w ith  ANCSA o f the 
federal regula tions wh ich term inate ANCSA 17(b) easements by a specified 
year o r i f they are no t used, and include viab le op tions to challenge those 
regu la tions o r the term ina tions. In add itio n , please p rov ide a s im ila r analysis 
o f op tions fo r adm in is tra tive reso lu tion . Please inc lude reasonable 
timeframes and like lih ood fo r success.

4) Please p ro v id e an analysis o f possib le adm in is tra tive a n d /o r legisla tive 
op tions wh ich could be considered to assure pub lic easements across priva te 
lands are app rop ria te ly marked and that o ffic ia ls p ro v id in g m a rk ing or 
maintenance o f markers w il l have access to those lands. Include options such 
as rig h t o f refusal to prosecute trespass, p ro v id in g incentive fo r priva te 
landowners to m ark o r contract fo r m a rk ing and any other crite ria that could 
be used fo p rov ide benefits to priva te landowners.

5) Please id en tify all procedures w h ich are cu rren tly used to review 
federal and state land conveyances, in c lu d in g ve rify in g fina l survey notices, 
to assure accurate re flec tion o f legal access [17(b) and RS 2477] and navigable 
waters in fina l surveys and conveyances.

6) Please p ro v ide d ra ft s ta tu to ry language and adm in is tra tive options to 
effect state title to na vigable waterways such that landowners who have been 
inapp rop ria te ly conveyed title to submerged lands, wh ich shou ld have passed 
to the state w ith  statehood, are o ffic ia lly no tifie d o f state ownersh ip. This 
shou ld inc lude specific steps and tim elines to address pre-Gulkana 
conveyances a n d /o r to encourage corpora tions to request BLM (an d /o r ways 
to requ ire BLM ) to correct conveyances tha t in app rop ria te ly conveyed state 
submerged lands. One such op tion cou ld inc lude proposed language to 
s ta tu to r ily assert owne rsh ip and nav ig ab ility using the standards curren tly in 
effect as defined by the Gulkana and subsequent decisions. In add ition , please



prov ide a legal analysis o f how this cou ld affect nav igab ility disputes w ith  the 
federa l governm ent.

7) Please p rov ide suggested s ta tu to ry language which w ou ld pro tect and 
define the pub lic trus t righ ts to engage in activ ities in navigable waterways. I 
w ou ld also be interested in you r op in io n on whethe r the inco rpo ra tion o f the 
preamble in 85 SLA chapter 82 in AS 38.05.127 or 38.05.128 in pa rt clarifies 
these rights. The pub lic trus t righ ts I refer to inc lude anchoring, w ad ing , 
portag ing , m ov ing boats across grave l, use o f grave l bars and stream banks 
be low o rd ina ry h igh wate r and other ac tiv ities necessarily related to fish ing , 
hun ting , boating, naviga tion , and other p u b lic activ ities that do no t a lte r the 
course and subsurface o f the waterway.

8) W ha t are the possible processes or legal steps that the state w ou ld 
employ in defend ing a pub lic user o f state lands or water righ ts in the case o f 
legal conflic t?

9) W hat possible a lte rna tive do you see to make the easement atlases 
more available to the public? C ou ld they be d is tribu ted at cost th rough some 
organiza tion? Do you have other pub lica tions tha t u tilize other d is tr ib u tio n 
options tha t may w o rk fo r the atlases?

I understand that these are deta iled questions and that some o f the answers 
could be sensitive to fu tu re litiga tion . In tha t regard, please feel free to 
p rov ide con fiden tia l analysis where approp ria te .

Thank you fo r you r atten tion to this request. I look fo rw ard to w o rk in g w ith  
you to cra ft leg is la tion tha t w il l assist you in managing these im po rtan t 
issues. Please don 't hesitate to contact me, o r m y staff, i f you are in need o f 
add itio n a l c la rifica tion .

R ICK H A L F O R D /

RH :bw h

cc: jane A ng v ik , D irec to r, D iv is io n o f Lands
T ina Cunn ing , A N IL C A  Program Manager, ADF&G 
Joanne Grace, Assis tant A tto rn e y General
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