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J O I N T  S E N A T E / H O U S E  R E S O U R C E S  C O M M I T T E E  
F e b r u a r y  7, 1997 

1:12 P.M.

S E N A T E  M E M B E R S  P R E S E N T

S e n a t o r  R i c k  H a l f o r d ,  C h a i r m a n  
S e n a t o r  L y d a  G r e e n ,  V i c e  C h a i r m a n  
S e n a t o r  B e r t  S h a r p  
S e n a t o r  R o b i n  T a y l o r  
S e n a t o r  G e o r g i a n n a  L i n c o l n  
S e n a t o r  J o h n  T o r g e r s o n

S E N A T E  M E M B E R S  A B S E N T

S e n a t o r  L o r e n  L e m a n

H O U S E  M E M B E R S  P R E S E N T

R e p r e s e n t a t i v e  S c o t t  O g a n ,  C o - C h a i r m a n  
R e p r e s e n t a t i v e  B i l l  H u d s o n ,  C o - C h a i r m a n  
R e p r e s e n t a t i v e  B e v e r l y  M a s e k  
R e p r e s e n t a t i v e  R a m o n a  B a r n e s  
R e p r e s e n t a t i v e  J o e  G r e e n  
R e p r e s e n t a t i v e  R e g g i e  J o u l e

H O U S E  M E M B E R S  A B S E N T

R e p r e s e n t a t i v e  I r e n e  N i c h o l i a  
R e p r e s e n t a t i v e  F r e d  D y s o n  

R e p r e s e n t a t i v e  B i l l  W i l l i a m s

C O M M I T T E E  C A L E N D A R

R S  2 4 7 7  O v e r v i e w

W I T N E S S  R E G I S T E R

Ms. K a t h l e e n  D a l t o n  
A l a s k a  O u t d o o r  C o u n c i l  
P.O. B o x  7 3 9 0 2  
F a i r b a n k s ,  A K  9 9 7 0 7

Ms. B a r b a r a  H j e l l e
1 9 7  E a s t  T a b e r n a c l e  S t r e e t
St. G e o r g e ,  U T  8 4 7 7 0

M r .  S t a n  L e a p h a r t ,  E x e c u t i v e  D i r e c t o r  
C i t i z e n ' s  A d v i s o r y  C o m m i s s i o n  o n  F e d e r a l  A r e a s  
3 7 0 0  A i r p o r t  W a y  
F a i r b a n k s ,  A K  9 9 7 0 9

J T .  R e s o u r c e s  - 1 -  F e b r u a r y  7 , 1 9 9 7



Mr. D o u g  B l a n k e n s h i p  
5 7 4  G r a n d v i e w  Ct.
F a i r b a n k s ,  A K  9 9 7 0 9

Ms. V i r g i n i a  S t o n k i s  
D i v i s i o n  o f  L e g i s l a t i v e  F i n a n c e  
P.O. B o x  1 1 3 2 0 0  
J u n e a u ,  A K  9 9 8 1 1 - 3 0 0 0

M r .  R o b e r t  B o s w o r t h ,  D e p u t y  C o m m i s s i o n e r  
D e p a r t m e n t  o f  F i s h  a n d  G a m e  
P.O. B o x  2 5 5 2 6  
J u n e a u ,  A K  9 9 8 1 1 - 5 5 2 6

M s . T i n a  C u n n i n g
A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  
3 3 3  R a s p b e r r y  Rd.
A n c h o r a g e ,  A K  9 9 5 1 8

C o m m i s s i o n e r  J o h n  S h i v e l y  

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
4 0 0  W i l l o u g h b y  A v e .
J u n e a u ,  A K  9 9 8 0 1 - 1 7 2 4

A t t o r n e y  G e n e r a l  B r u c e  B o t e l h o  
D e p a r t m e n t  o f  L a w  
P.O. B o x  1 1 0 3 0 0  
J u n e a u ,  A K  9 9 8 1 1 - 0 3 0 0

Ms. E l i z a b e t h  B a r r y ,  A s s i s t a n t  A t t o r n e y  G e n e r a l
D e p a r t m e n t  o f  L a w
1 0 3 1  W. 4 t h  A v e .  S t e  100
A n c h o r a g e ,  A K  9 9 5 0 1 - 1 9 9 4

A C TIO N  NARRATIVE

TAPE 9 7 - 9 ,  S ID E  A

N u m b e r  0 0 1

CHAIRMAN OGAN c a l l e d  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  m e e t i n g  to 
o r d e r  a t  1 : 1 2  p . m .  H e  s a i d  i n  l i g h t  o f  t h e  r e c e n t  a n n o u n c e m e n t  b y  
t h e  S e c r e t a r y  o f  I n t e r i o r ,  B r u c e  B a b b i t ,  t h e y  a s k e d  t h e  D e p a r t m e n t s  
t o  g i v e  a n  o v e r v i e w  o f  t h e  R S  2 4 7 7  i s s u e .

M S. KATHLEEN (M IK E) DALTON, A l a s k a  O u t d o o r  C o u n c i l ,  s a i d  s h e  l i v e d  
i n  F a i r b a n k s  a n d  h a d  b e e n  a n  A l a s k a n  s i n c e  1 9 4 9 .  S h e  h a d  b e e n  
i n v o l v e d  w i t h  R S  2 4 7 7  r e s e a r c h  p r e p a r i n g  f i l e s  f o r  p o s s i b l e  
a s s e r t i o n  b y  t h e  S t a t e  o f  A l a s k a .  S h e  r e p r e s e n t e d  t h e  G o v e r n o r ' s  
O f f i c e  a n d  t h e  L i e u t e n a n t  G o v e r n o r ' s  O f f i c e  i n  a p r o j e c t  i n  
F a i r b a n k s  w h i c h  w a s  c o n d u c t e d  b y  t h e  D N R .  S h e  w o r k e d  w i t h  t h e m  o n  
a c o n s i s t e n t  b a s i s  u n t i l  t h e  e n d  o f  t h e  H i c k e l / C o g h i l l

J T .  R e s o u r c e s - 2 - F e b r u a r y  7 , 1 9 9 7



a d m i n i s t r a t i o n .  I n  t h a t  s t u d y  t h e  S t a t e  i d e n t i f i e d  a b o u t  1 , 5 0 0  
p o s s i b l e  R S  2 4 7 7 '  s. B y  J u l y  1 t h e y  s h o u l d  h a v e  a n  a d d i t i o n a l  3 5  o r  
40. I t ' s  a n  o n - g o i n g  t h i n g  i n  D N R .

S h e  s a i d  t h e  f e d e r a l  d e f i n i t i o n  o f  R S  2 4 7 7  is " t h e  r i g h t - o f - w a y  f o r  
c o n s t r u c t i o n  o f  h i g h w a y s  o v e r  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  
u s e s ,  is h e r e b y  g r a n t e d . "  T h e  h i s t o r y  o f  it i n  A l a s k a  is t h a t  D O T  
h a s  u s e d  it a s  a l e g a l  t o o l  o v e r  t h e  y e a r s  i n  a c q u i r i n g  r i g h t s - o f -  
w a y  f o r  c e r t a i n  r o u t e s  a n d  h i g h w a y s .  T h r e e  e x a m p l e s  a r e  t h e  D e B a r r  
R o a d  i n  A n c h o r a g e ,  T h e  G o l d s t r e a m  R o a d  i n  F a i r b a n k s ,  a n d  t h e  M a y  
C r e e k  R o a d  i n  t h e  W r a n g e l l  St. E l i a s .

I n  t h e  1 9 7 0 ' s, B r u c e  C a m p b e l l ,  t h e n  C o m m i s s i o n e r  o f  D O T ,  c o l l e c t e d  
i n f o r m a t i o n  f r o m  h i s  d e p a r t m e n t ,  A D F & G ,  a n d  D N R  a n d  d e v e l o p e d  m a p s  
s h o w i n g  e v e r y  r o u t e  t h e y  c o u l d  f i n d  t h a t  q u a l i f i e d  a s  a n  R S  2 4 7 7 .  
T h i s  w a s  i n  c o n j u n c t i o n  w i t h  t h e  S t a t e ' s  e f f o r t  t o  i d e n t i f y  l a n d s  
p r i o r  t o  A N I L C A .  I n  1 9 7 4  C o m m i s s i o n e r  C a m p b e l l  s e n t  a l i s t  o f  
1 , 7 0 0  p o s s i b l e  R S  2 4 7 7 ' s, w i t h  m a p s  i d e n t i f y i n g  t h e s e ,  t o  t h e  BL M .  

I n  1 9 8 5  B L M  r e s p o n d e d  a n d  t h a n k e d  t h e m  f o r  t h e  S t a t e  o f  A l a s k a ' s  
T r a i l  A t l a s .  T h e y  c l a i m e d  t h a t  t h e  S t a t e ' s  d o c u m e n t s  d i d  n o t  
c o n s t i t u t e  a r e q u e s t  f o r  n o m i n a t i o n ,  t h a t  B L M  c o u l d  n o t  a c c e p t  
b e c a u s e  t h e y  h a d  n o  a u t h o r i t y  t o  a c c e p t  t h e m ;  t h a t  t h e  " A t l a s "  d i d  
n o t  m e e t  t h e  r e q u i r e m e n t s  o f  t h e  B L M  m a n u a l ,  a n d  t h a t  t h e y  w e r e  n o t  
t h e  r i g h t  s c a l e .  B y  1 9 9 2  t h e r e  w a s  a b s o l u t e l y  n o  r e c o r d  o f  
a n y t h i n g  i n  B L M .

I n  t h e  1 9 8 0 's t h e  S t a t e h o o d  C o m m i s s i o n  d i d  a s t u d y  a b o u t  s t a t e h o o d  
i s s u e s  i n  w h i c h  t h e y  s p e c i f i c a l l y  t a l k e d  a b o u t  t h i s  i s s u e .  S e n a t o r  
C o g h i l l  k n e w  a b o u t  t h i s  a n d  w h e n  h e  w a s  c h a i r m a n  o f  t h e  

T r a n s p o r t a t i o n  C o m m i t t e e  h e  c a u s e d  a n o t h e r  s t u d y  t o  h a p p e n  w h i c h  
i d e n t i f i e d  R S  2 4 7 7 's i n  c o n s e r v a t i o n  u n i t s .  T h e  S t a t e  S e n a t e  
p u b l i s h e d  t h r e e  v o l u m e s  o f  t h a t .

I n  J a n u a r y  1 9 9 3  G o v e r n o r  H i c k e l  a n d  L i e u t e n a n t  G o v e r n o r  C o g h i l l  
r e q u e s t e d  a b u d g e t  o f  $ 7 2 0 , 0 0 0  t o  r e s e a r c h  R S  2 4 7 7  r i g h t s - o f - w a y .  
U p  t o  12 p e o p l e  b e g a n  t h e  i n t e n s i v e  e f f o r t .  T h e  n e x t  y e a r  $ 3 0 0 , 0 0 0  
w a s  a p p r o p r i a t e d  t o  c o m p l e t e  it. I n  t h e  w o r k  e a c h  R S  2 4 7 7  r i g h t - o f -  
w a y  h a s  a f i l e  t h a t  c o n t a i n s  p r o o f  o f  t r a i l  u s e  i n  s u c h  d o c u m e n t s  
a s  U S G S  m a p s ,  o t h e r  o f f i c i a l  g o v e r n m e n t  m a p s ,  S t a t e  a n d  B L M  l a n d  
s t a t u s  p l a t s ,  l a n d  o w n e r s h i p  d a t a ,  h i s t o r i c a l  u s e  n a r r a t i v e s ,  U S  
P o s t a l  d o g  t e a m  r o u t e s ,  a n d  o t h e r s .  S h e  s a i d  t h i s  w a s  t h e  e n d  o f  
S t a t e  i n v o l v e m e n t .

T h i s  s u m m e r  t h e  A l a s k a  O u t d o o r  C o u n c i l ' s  B o a r d  o f  D i r e c t o r s  
a u t h o r i z e d  t h e  f o r m a t i o n  o f  a c o m m i t t e e  t o  p u r s u e  t h i s  i s s u e .  It 
w a s  c o m p r i s e d  o f  D i c k  B i s h o p ,  L i s a  H a r b o ,  B y r o n  H a l e y ,  a n d  h e r s e l f .  
T h e y  t a l k e d  to t h e  d i r e c t o r  o f  t h e  N o r t h e r n  R e g i o n  BL M ,  D e e  R i c h i e ,  
a n d  p r e s e n t e d  t h e i r  r e q u e s t s .  H e  s a i d  h e  w o u l d  i n s t r u c t  h i s  l a n d s  
p e o p l e  t o  a c c e p t  t h e i r  a s s e r t i o n s  a n d  t h e y  w o u l d  b e  r e c o r d e d  as 
a c c e p t e d  i n t o  t h e  o f f i c e .  T h e y  w e n t  a h e a d  a n d  f i l e d  12 t h e n  a n d  
a f t e r  t h a t  t h e y  f i l e d  a n o t h e r  e i g h t  o r  n i n e  b e f o r e  J u l y  1.

J T .  R e s o u r c e s - 3 - F e b r u a r y  7 , 1 9 9 7



MS. D A L T O N  n o t e d  t h a t  t h e r e  w a s  a q u e s t i o n  r e g a r d i n g  t h e  s t a t u t e  o f  
l i m i t a t i o n s  f o r  c e r t a i n  u n i t s  b e i n g  J u l y  1, 1 9 9 6  s o  t h e y  f i l e d
a s s e r t i o n s  in t h o s e  u n i t s  b e f o r e  t h e n .  B L M  d a t e - s t a m p e d  e a c h  f i l e  
t h e y  p r e s e n t e d .  T h o s e  i n  t h e  F a i r b a n k s  m e r i d i a n  w e r e  s e r i a l i z e d  
a n d  p l a c e d  i n  B L M ' s  r i g h t s - o f - w a y  f i l i n g  s y s t e m .  T h e  o t h e r  5 0 %  o f  
t h e  f i l e s  w e n t  t o  t h e  A n c h o r a g e  a r e a  w h e r e  t h e y  a r e  s i t t i n g  o n  
s o m e o n e ' s  d e s k .  T h e y  d i d  n o t  g e t  p r o c e s s e d .

S h e  s a i d  t h a t  j u s t  a b o u t  e v e r y  m o v e  D N R  m a d e  w a s  m o n i t o r e d  b y  t h e  
N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  w h i c h  w a s  t h e r e  o n  a d a i l y  
b a s i s .  H o w e v e r ,  t h i s  s u m m e r  t h e y  f i l e d  a n o t h e r  2 4 0  r o u t e s  w i t h o u t  
b e i n g  m o n i t o r e d .  T h e y  f i g u r e d  t h a t  e a c h  c a s e  c o s t  t h e m  $ 3 . 5 0  i n  
p a p e r w o r k  a n d  c o p y i n g  a n d  f o u r  h o u r s  o f  m a n u a l  l a b o r .  T h i s  a d d e d  
u p  t o  $ 8 0 0  a n d  c l o s e  t o  1 , 0 0 0  v o l u n t e e r  h o u r s .

T h e  l a s t  i t e m  s h e  w a n t e d  t o  m e n t i o n  w a s  S e c r e t a r y  B a b b i t ' s  n e w  
p o l i c y .

S E N A T O R  H A L F O R D  s a i d  t h a n k  y o u  t o  " M i k e "  a n d  t h e  O u t d o o r  C o u n c i l  o n  
b e h a l f  o f  t h e  l e g i s l a t u r e  a n d  t h e  p e o p l e  o f  A l a s k a .

R E P R E S E N T A T I V E  H U D S O N  s a i d  h e  w a s  c o n c e r n e d  w i t h  t h e  l e g a l  c l a i m  w e  
m i g h t  h a v e  f o r  t h e  1 , 7 0 0  " w i t h  m a p s  t r a i l  A t l a s "  p r o c e s s  t h a t  w a s  

d o n e .  M S .  D A L T O N  r e p l i e d  t h a t  B L M  d i d  n o t  a c c e p t  t h e m  a n d  a s e a r c h  
i n  1 9 9 2  s h o w e d  t h a t  t h e r e  w a s  a b s o l u t e l y  n o  r e c o r d  o f  t h e m  i n  B L M  
o f f i c e s .  S h e  r e i t e r a t e d  t h a t  e v e r y t h i n g  t h e y  f i l e d  t h i s  t i m e  w a s  
n o t a r i z e d  f i r s t  a n d  d a t e - s t a m p e d  b y  B L M .  S h e  s a i d  t h e y  h a d  
e s t a b l i s h e d  a  l e g a l  r e c o r d  o f  a c t i o n ,  n o t  a s s e r t i o n s .  
R E P R E S E N T A T I V E  H U D S O N  s a i d  h e  h o p e d  a n  a t t o r n e y  c o u l d  t e l l  t h e m  
w h e t h e r  t h a t  c o n s t i t u t e s  a p r o p e r  a c t i o n  t h a t  c o u l d  b e  c a r r i e d  
f o r w a r d  b e y o n d  t h e  c u t - o f f  d a t e .  M S .  D A L T O N  r e p l i e d  t h a t  t h e y  
b e l i e v e  i t  is.

R E P R E S E N T A T I V E  G R E E N  a s k e d  h e r  at a n y  t i m e  t h e y  m a d e  t h e  24 0 

f i l i n g s  w e r e  t h e y  l e d  t o  b e l i e v e  t h a t  t h o s e  w o u l d  n o t  b e  h o n o r e d .  
M S .  D A L T O N  a n s w e r e d  no, b u t  t h e y  a s s u m e d  t h e y  w o u l d n ' t  b e  b e c a u s e  
o f  t h e  c u r r e n t  p o l i c y .

S E N A T O R  SHARP a s k e d  if t h e y  h a d  r e c e i v e d  a n y  r e s p o n s e  to i n q u i r i e s  
t o  t h e  A n c h o r a g e  B L M  o f f i c e  a s  t o  w h a t  is g o i n g  o n  t h e r e .  MS. 
D A L T O N  r e p l i e d  t h a t  t h e y  h a d n ' t  p u r s u e d  t h a t ,  y e t .  S h e  s a i d  t h e  
o n e  a r e a  t h a t  c o n c e r n s  t h e m  i s  t h e  W r a n g e l / S t .  E l i a s  a r e a  w h i c h  is 
v e r y ,  v e r y  r i c h  i n  m i n e r a l s ,  b u t  a l s o  v e r y  r i c h  i n  h i s t o r i c  t r a i l s  
a n d  a c c e s s  r o a d s .  S h e  d o u b t e d  t h a t  t h e  A n c h o r a g e  o f f i c e  w o u l d  
r e t u r n  t h e i r  c a l l  e s p e c i a l l y  i n  v i e w  of S e c r e t a r y  B a b b i t ' s  n e w  
p o l i c y .

R E P R E S E N T A T I V E  O G A N  a g a i n  t h a n k e d  t h e m  f o r  t h e i r  e f f o r t s  i n  t r y i n g  
t o  p r o t e c t  o u r  r i g h t s .

N u m b e r  2 6 0

J T .  R e s o u r c e s - 4 - F e b r u a r y  7 , 1 9 9 7



S T A N  LEAPHART, E x e c u t i v e  D i r e c t o r ,  C i t i z e n ' s  A d v i s o r y  C o m m i s s i o n  o n  
F e d e r a l  A r e a s ,  s a i d  h e  w a n t e d  t o  c o m m e n t  o n  h i s  a n a l y s i s  o f  
S e c r e t a r y  B a b b i t ' s  p o l i c y  o n  R S  2 4 7 7 ' s. H e  s a i d  h i s  k n o w l e d g e  w a s  
g e n e r a l  a n d  h e  h a d  b e e n  w o r k i n g  w i t h  t h e  C o m m i s s i o n  s i n c e  1 9 8 2  . H e  
h a d  w o r k e d  w i t h  S e n a t o r  C o g h i l l  i d e n t i f y i n g  p o t e n t i a l  R S  2 4 7 7 ' s. 
H i s  w a s  a m a j o r  a c c o m p l i s h m e n t  b e c a u s e  b e f o r e  t h a t  y o u  c o u l d  b a r e l y  
g e t  a c k n o w l e d g e m e n t  f r o m  t h e  a g e n c i e s  t h a t  t h o s e  r o u t e s  e v e n  

p o t e n t i a l l y  e x i s t e d .  T h e y  h a v e  h a d  t h e  o p p o r t u n i t y  t o  w o r k  w i t h  
S e c r e t a r y  o f  I n t e r i o r  H o d e l  w h e n  h e  d e v e l o p e d  t h e  p o l i c y  t h a t  w a s  

j u s t  r e p e a l e d  b y  S e c r e t a r y  B a b b i t .

H e  s a i d  m o r e  r e c e n t l y  t h e y  r e v i e w e d  t h e  1 9 9 4  d r a f t  D e p a r t m e n t  o f  
I n t e r i o r  R e g u l a t i o n s  t h a t  w e r e  i s s u e d  a n d  t h e r e  w e r e  s o m e  s e r i o u s  
s h o r t c o m i n g s  w i t h  It. T h e  n e w  p o l i c y  t h a t  S e c r e t a r y  B a b b i t  i s s u e d  
r e p e a l e d  t h e  1 9 8 8  H o d e l  p o l i c y  a n d  t h e  1 9 9 3  m o r a t o r i u m  o n  
p r o c e s s i n g  a n y  R S  2 4 7 7  a s s e r t i o n s  a c c e p t  i n  c a s e s  w h e r e  t h e r e  w a s  
" d e m o n s t r a t e d  c o m p e l l i n g  a n d  i m m e d i a t e  n e e d  t o  m a k e  t h e  

d e t e r m i n a t i o n . "  S e c r e t a r y  B a b b i t  r e a s o n e d  t h a t  t h e  H o d e l  p o l i c y  
w a s  n o t  p r o m u l g a t e d  a c c o r d i n g  t o  r u l e  m a k i n g  p r o c e d u r e s  a n d  i s  n o t  

a r u l e .  M R .  L E A P H A R T  s a i d ,  w h i l e  t h i s  i s  t r u e ,  t h a t  t h e  H o d e l  
p o l i c y  w a s  d e v e l o p e  1 a f t e r  e x t e n s i v e  c o n s u l t a t i o n  w i t h  A l a s k a  a n d  

t h e  o t h e r  w e s t e r n  s t a t e s . H e  s a i d  h e  w a s  s u r p r i s e d  b y  S e c r e t a r y  
B a b b i t ' s  n e w  p o l i c y .  E s p e c i a l l y  s i n c e  h e  h ^ d  m e t  w i t h  h i s  s p e c i a l  
a s s i s t a n t ,  D e b r a  W i l l i a m s ,  i n  D e c e m b e r  a n d  s h e  b r i e f e d  t h e m  t h a t  
b e c a u s e  o f  t h e  m o r a t o r i u m  C o n g r e s s  h a d  i n s t i t u t e d  w i t h  r e s p e c t  to 
a d o p t i n g  a n y  f i n a l  r e g u l a t i o n s  t h a t  t h e  D e p a r t m e n t  w a s  g o i n g  to 
p u l l  a n d  r e v i e w  a l l  t h e  c o m m e n t s  a n d  t h e n  i s s u e  f i n a l  r e g u l a t i o n s  

t h a t  w e r e  g o i n g  t o  b e  c o n s i d e r a b l y  d i f f e r e n t  f r o m  t h e  o n e s  t h a t  
w e r e  p r o p o s e d  i n  1 9 9 4 .

H e  t h o u g h t  t h i s  i n t e r i m  p o l i c y  w a s  a n  e n d - r u n  a r o u n d  c o n g r e s s i o n a l  
i n t e n t .  T h e r e  a r e  a n u m b e r  o f  t e r m s  t h a t  c a u s e  t h e m  c o n c e r n .  It 
r e c o g n i z e s  t h a t  a n y o n e  m a k i n g  a c l a i m  o n  a n  e x i s t i n g  R S  2 4 7 7  
c o n t i n u e s  t o  h a v e  t h e  o p t i o n  o f  s e e k i n g  v a l i d a t i o n  o f  t h e  c l a i m  in 
c o u r t .  T h e i r  c o n c e r n  is t h a t  t h e  c o n t e n t  o f  t h e  p o l i c y  w i l l  c o l o r  
t h e  c o u r t ' s  d e c i s i o n  p a r t i c u l a r l y  i n  a n y  i n s t a n c e  w h e r e  t h e  
D e p a r t m e n t  o f  I n t e r i o r  w o u l d  b e  i n v o l v e d  a s  a p a r t y  i n  t h e  a c t i o n  
o n  a c l a i m .  T h e  p o l i c y  d o e s  p r o v i d e  f o r  a n  e n t i t y  t o  a s k  t h e  
D e p a r t m e n t  o f  I n t e r i o r  t o  m a k e  a d e t e r m i n a t i o n  o f  v a l i d i t y  i n  
a d v a n c e  o f  a d o p t i o n  o f  f i n a l  r e g u l a t i o n s  if t h e r e  is " d e m o n s t r a t e d ,  
c o m p e l l i n g  a n d  i m m e d i a t e  n e e d "  f o r  s u c h  a d e t e r m i n a t i o n .  T h e  

p o l i c y  c o n t a i n s  n o  d e r i n i t i o n  o r  e x p l a n a t i o n  o f  w h a t  w o u l d  
c o n s t i t u t e  t h a t .  T h i s  is l e f t  t o  t h e  d i s c r e t i o n  o f  t h e  a g e n c i e s  
a n d  t h e  S e c r e t a r y .  If a f t e r  r e c e i v i n g  a n  a p p l i c a t i o n ,  t h e  a g e n c y  
d o e s n ' t  b e l i e v e  t h e r e  is a c o m p e l l i n g  need, t h e y  s i m p l y  w i l l  n o t  
p r o c e s s  t h e  r e q u e s t .  S o m e  o f  t h e  m a j o r  p r o b l e m s  , u J i  t h e  p o l i c y  
r e f l e c t  p r o b l e m s  t h a t  w e r e  in t h e  d r a f t  r e g u l a t i o n s  o f  1 9 9 4 .  T h i s  
i n c l u d e s  t h e  d e f i n i t i o n  o f  c o n s t r u c t i o n  w h i c h  r e q u i r e d  t h a t  
i n t e n t i o n a l  p h y s i c a l  a c t s  m u s t  h a v e  b e e n  p e r f o r m e d  w i t h  t h e  
a c h i e v e d  p u r p o s e  of p r e p a r i n g  a d u r a b l e ,  o b s e r v a b l e ,  p h y s i c a l  
m o d i f i c a t i o n  o f  l a n d  a n d  t h a t  it b e  s u i t a b l e  f o r  h i g h w a y  t r a f f i c .  
T h e  p u b l i c  u s e r s  s t a n d a r d  w o u l d  o n l y  b e  r e c o g n i z e d  if t h e  r i g h t - o f -
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w a y  w a s  s u b s e q u e n t l y  m a i n t a i n e d  b y  a c t s  o f  c o n s t r u c t i o n .
H e  s a i d  t h e  c o u r t s  h a v e  r e c o g n i z e d  t h e  v a l i d i t y  o f  r i g h t s - o f - w a y  
c r e a t e d  b y  t h e  p a s s a g e  o f  v e h i c l e s ,  p a c k  a n i m a l s ,  a n d  f o o t  t r a f f i c .  
M a n y  t r a i l s  i n  A l a s k a  h a v e  b e e n  c r e a t e d  b y  t h i s  t y p e  o f  u s e .

T h e  d e f i n i t i o n  o f  h i g h w a y  i n  t h e  p r o p o s e d  1 9 9 4  r e g u l a t i o n s  w o u l d  
h a v e  t o  c o n s t i t u t e  a t h o r o u g h f a r e  u s e d  p r i o r  t o  O c t o b e r  21, 1 9 7 6  b y  
t h e  p u b l i c  f o r  t h e  p a s s a g e  o f  v e h i c l e s  c a r r y i n g  p e o p l e  o r  g o o d s  
f r o m  p l a c e  t o  p l a c e .  It is u n c l e a r  w h e t h e r  s o m e  o f  o u r  m a i l  t r a i l s  
a n d  o t h e r  t r a i l s  u s e d  s e a s o n a l l y  o r  i n f r e q u e n t l y ,  b u t  n e v e r t h e l e s s  
u s e d ,  w o u l d  m e e t  t h a t  d e f i n i t i o n .

T h e  i n t e r i m  p o l i c y  r e q u i r e s  t h a t  a n y  c l a i m  f o r  a n  R S  2 4 7 7  m u s t  
c o m p l y  w i t h  S t a t e  l a w  w h i c h  m u s t  c o m p l y  w i t h  f e d e r a l  law, b u t
d o e s n ' t  s p e c i f y  w h i c h  f e d e r a l  l a w  a n d  d i d n ' t  p r o v i d e  a l o t  o f
p r o t e c t i o n  f o r  e x i s t i n g  r i g h t s .

H e  h o p e d  t h a t  C o n g r e s s  w o u l d  n o t  a p p r o v e  t h e  f i n a l  r e g u l a t i o n s  if
t h e y  a r e  a n y t h i n g  l i k e  t h i s  p o l i c y .

DOUG B L A N K EN SH IP, p r i v a t e l y  p r a c t i c i n g  a t t o r n e y ,  F a i r b a n k s ,  s a i d  
h i s  a s s o c i a t i o n  w i t h  t h i s  i s s u e  s t a r t e d  w h e n  h e  w a s  a n  a t t o r n e y  

w i t h  t h e  A l a s k a  D O L  f o r  f i v e  y e a r s .  A s  a p r i v a t e  a t t o r n e y  h e  
h a n d l e s  R S  2 4 7 7  c a s e s ,  o n e  o f  w h i c h  c a m e  o u t  o f  t h e  A l a s k a  S u p r e m e  
C o u r t  r e v e r s i n g  a S u p e r i o r  C o u r t  d e c i s i o n  s a y i n g  t h e r e  w a s  n o  R S  
2 4 7 7  t r a i l .  H e  s a i d  h e  w a n t e d  t o  k n o w  w h a t  w a s  t h e  p o l i c y  o f  t h e  
K n o w l e s  a d m i n i s t r a t i o n  r e g a r d i n g  R S  2 4 7 7 s .  H e  h a s  c o l l e c t e d  
i n f o r m a t i o n  o v e r  t h e  y e a r s  a n d  h e  h a s  a q u e s t i ' n n a i r e  f r o m  t h e  

A l a s k a  M i n e r s  A s s o c i a t i o n  t o  t h e  K n o w l e s  a d m i n i s t r a t i o n  a s k i n g  if 
t h e y  w o u l d  a g g r e s s i v e l y  p u r s u e  t h e  r i g h t s  o f  t h e  S t a t e  o f  A l a s k a  
r e g a r d i n g  R S  2 4 7 7 s  r i g h t s - o f - w a y  i n  c o u r t s  a n d  a d m i n i s t r a t i v e l y .  

T h e  a n s w e r  w a s  y e s .  H e  w a n t e d  t o  k n o w  w h a t  t h e  t e r m s  o f  t h e  p o l i c y  
w e r e  a n d  i f  t h e r e  w a s  g o i n g  t o  b e  e q u a l  t r e a t m e n t  o f  n a t i v e  
c o r p o r a t i o n s  a n d  o t h e r  p r i v a t e  l a n d s  a s  c o m p a r e d  t o  s t a t e  a n d  
b o r o u g h  l a n d s .  Is D N R  a l l o w i n g  A l a s k a n s  n o w  t h e  u s e  o f  R S  2 4 7 7  
r i g h t s - o f - w a y ,  h e  a s k e d .

MR. B L A N K E N S H I P  n o t e d  t h a t  t h e r e  h a d n ' t  b e e n  m u c h  p u b l i c  

i n f o r m a t i o n  r e l e a s e d  f r o m  t h e  S t a t e  o n  t h i s  i s s u e .

RE PR ESEN TA TIV E HUDSON a s k e d  h i m  t o  e x p l a i n  t h e  d e c i s i o n  t h a t  w a s  

o v e r t u r n e d .  M R .  B L A N K E N S H I P  s a i d  it w a s  c o n c e r n i n g  t h e  K n i k  
G l a c i e r  t r a i l  w h i c h  r u n s  22 m i l e s  f r o m  P a l m e r  t o  M e t a l  C r e e k .  T h e  
t r a i l  t r a v e r s e d  a f i v e  a c r e  p a r c e l  a n d  t h e  o w n e r  s u e d  h i s  c l i e n t s  
t o  k e e p  t h e m  f r o m  c r o s s i n g  t h e i r  p a r c e l  t o  g e t  t o  h i s  c l i e n t s  
m i n i n g  p a r c e l  o n  M e t a l  C r e e k .  T h e  S u p e r i o r  C o u r t  r u l e d  t h a t  a n  R S  
2 4 7 7  w a s  n o t  p r o v e n .  H i s  c l i e n t  f i l e d  a p r o  s e  a n d  t h e  A l a s k a  

S u p r e m e  C o u r t  r e v e r s e d  t h e  S u p e r i o r  C o u r t  w i t h  s o m e  p r i n c i p l e s  t h a t  
w e r e  c i t e d  i n  t h e  S c h u l t z  c a s e .

SENATOR HALFORD a s k e d  h i m  w h o  a c t u a l l y  o w n s  R S  2 4 7 7 s  t h a t  c r o s s e s  
d i f f e r e n t  p r o p e r t i e s .  H e  a s k e d  if t h e  S t a t e  h a s  t h e  a u t h o r i t y  to
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g i v e  it a w a y  o r  c a n  t h e  f e d e r a l  g o v e r n m e n t  t a k e  it a w a y .  MR. 

B L A N K E N S H I P  r e p l i e d  i n  h i s  a n a l y s i s  t h e  o w n e r  is g o i n g  t o  b e  t h e  
S t a t e ,  b u t  t h e  S t a t e  is n o t  t h e  o n l y  o n e  w h o  c a n  a s s e r t  t h e  r i g h t .  
T h e y  a r e  t h e  m o s t  a p p r o p r i a t e  o n e .  T h e  e x i s t i n g  r i g h t  s h o u l d  
p r e v a i l  o v e r  a n y  o t h e r  l a t e r  t r a n s f e r  o f  t h e  p r o p e r t y .

S E N A T O R  H A L F O R D  a s k e d  if a p r i v a t e  i n d i v i d u a l  h a d  t o  s u e  t h e  S t a t e  
a s  w e l l  a s  t h e  f e d e r a l  g o v e r n m e n t  if h i s  r i g h t  h a s  b e e n  b a r g a i n e d  
a w a y .  M R .  B L A N K E N S H I P  r e p l i e d  t h a t  if t h e  S t a t e  v a c a t e d  a n y  o f  t h e  
r i g h t s - o f - w a y  t h a t  w o u l d  b e  a d i s p o s a l ,  a n d  t h e  A l a s k a  C o n s t i t u t i o n  
s a y s  t h e r e  h a s  t o  b e  a p u b l i c  p r o c e s s  w h i c h  w o u l d  b r i n g  p e o p l e  w i t h  
c o n c e r n s  f o r w a r d ,  a n d  h o p e f u l l y  it w o u l d  b e  p r e s e r v e d  f o r  t h e  
p u b l i c  t o  u s e .

V I R G I N I A  S T O N K I S ,  L e g i s l a t i v e  F i n a n c e ,  s a i d  s h e  h a d  i d e n t i f i e d  f o r  
t h e  c o m m i t t e e  a p p r o p r i a t i o n s  t h a t  w e r e  s p e c i f i c a l l y  f o r  R S  2 4 7 7  
a c t i v i t y .  D N R ,  D O L ,  a n d  A D F & G  a r e  t h e  a g e n c i e s  t h a t  s h e  h a s  
f i g u r e s  on, b u t  t h e  D O T  r e p o r t  w a s  a r r i v i n g  a s  s h e  l e f t  f o r  t h i s  
m e e t i n g .  T w o  a p p r o p r i a t i o n s  $ 7 0 0 , 0 0 0  a n d  $ 3 2 0 , 0 0 0  t o t a l l e d  a b o u t  
$ 1 , 0 0 0 , 0 0 0 .  T h o s e  t h a t  a r e  s t a r r e d  a r e  c l e a r l y  R S  2 4 7 7  
a p p r o p r i a t i o n s .  T h o s e  t h a t  a r e  o n  s t a t e ' s  r i g h t s  t h a t  m i g h t  
i n c l u d e  R S  2 4 7 7 s  w e r e  p u t  o n  t h e  l i s t  f o r  t h e i r  i n f o r m a t i o n .

T A P E  9 7 - 9 ,  S I D E  B

B A R B A R A  H J E L L E  s a i d  s h e  h a d  b e e n  r e p r e s e n t i n g  G a r f i e l d  C o u n t y  i n  

U t a h  o n  R S  2 4 7 7  i s s u e s  f o r  t h e  l a s t  11 y e a r s .  S h e  s a i d  c u r r e n t  
f e d e r a l  r e g u l a t i o n s  p r o v i d e  t h a t  t h e  D e p a r t m e n t  o f  I n t e r i o r  c a n  
o n l y  r e g u l a t e  r i g h t s - o f - w a y  i n  s o  f a r  a s  t h e y  d o n ' t  d i m i n i s h  o r  

r e d u c e  a n y  r i g h t  c o n f e r r e d  b y  t h e  g r a n t  (RS 2 4 7 7 ) .  F u r t h e r m o r e ,  
s h e  s a i d ,  i f  y o u  l o o k  a t  t h e  b a c k g r o u n d  m a t e r i a l s  o n  t h o s e  
r e g u l a t i o n s ,  t h e  D e p a r t m e n t  o f  I n t e r i o r  m a d e  it v e r y  c l e a r  t h a t  it 
w a s  n o t  t h e  i n t e n t  t o  r e d u c e  o r  d i m i n i s h  t h e s e  r i g h t s  a t  a l l  a n d  it 
w a s  t h e i r  i n t e n t  t o  r e l y  o n  p r i o r  e x i s t i n g  r e g u l a t i o n s  t h a t  w e r e  i n  
e f f e c t  b e f o r e  t h e  r e p e a l  o f  R S  2 4 7 7  t o  i n t e r p r e t  t h e  g r a n t .  T h o s e  
r e g u l a t i o n s  m a d e  it c l e a r  t h a t  t h e  g r a n t  w a s  b a s e d  o n  s t a t e  l a w  a n d  
t h a t  t h e r e ' s  n o  r o l l  f o r  t h e  f e d e r a l  g o v e r n m e n t  t o  p l a y  i n  
a c k n o w l e d g i n g  o r  d o c u m e n t i n g  t h e  r i g h t s - o f - w a y .  S h e  t h o u g h t  it w a s  
c l e a r  t h a t  D e p a r t m e n t  o f  I n t e r i o r  w a s  s e e k i n g  t o  t a k e  o v e r  a 
d o m i n a n c e  t h a t  it h a d  n e v e r  s o u g h t  t o  t a k e  b e f o r e  a n d  f o r  w h i c h  
t h e r e  i s  n o  b a s i s  in la w .  T h e s e  a c t i o n s ,  i n c l u d i n g  t h e  B a b b i t  m e m o  
a r e  i n  d i r e c t  v i o l a t i o n  o f  t h e  e x i s t i n g  p u b l i s h e d  r e g u l a t i o n s  o f  
t h e  D e p a r t m e n t  o f  I n t e r i o r .

L o o k i n g  a t  t h e  B a b b i t  m e m o ,  w h a t ' s  n o t  s a i d  is m o r e  s i g n i f i c a n t  
t h a n  w h a t  is s a i d .  T h e  d e f i n i t i o n s  a r e  i n  t h e  p r o p o s e d  
r e g u l a t i o n s ,  b u t  a r e  n o t  c o v e r e d  i n  t h e  m e m o .  It is a l s o  i m p l i e d  
t h a t  if y o u  d o n ' t  e i t h e r  g o  t o  c o u r t  o r  p r o c e s s  a r i g h t - o f - w a y  b y  
p e r s u a d i n g  t h e  D e p a r t m e n t  o f  I n t e r i o r  t o  a p p r o v e  it, y o u  c a n ' t  
e x e r c i s e  y o u r  r i g h t  l e g a l l y .  P e o p l e  i n  U t a h  h a v e  b e e n  e x e r c i s i n g  
t h e i r  r i g h t  a n y h o w ,  a n d  t h e y  a r e  n o w  b e i n g  s u e d .
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MS. H J E L L E  s a i d  t h a t  s h e  b e l i e v e d  i t  w a s  t h e  s t a t e ' s  d u t y  t o  s t a n d  
u p  f o r  t h e  r i g h t s  o f  i t s  c i t i z e n  a n d  it d i d n ' t  m e a n  g o i n g  t o  t h e  
D e p a r t m e n t  o f  I n t e r i o r  f o r  a c k n o w l e d g e m e n t  o f  t h o s e  r i g h t s  a n d  
p e r m i s s i o n  t o  e x e r c i s e  t h e m .

S h e  s a i d  t h e  s t a t u t e  o f  l i m i t a t i o n s  d o e s n ' t  d e f e a t  t h e i r  r i g h t s .  
S h e  s u g g e s t e d  h a v i n g  a w e l l - t h o u g h t - o u t  D e p a r t m e n t  o f  
T r a n s p o r t a t i o n  p l a n  a n d  e x e r c i s i n g  t h e  r i g h t  t h r o u g h  t h a t  p l a n .  
W h e r e  t h e r e  is a p l a n ,  B L M  is r e q u i r e d  t o  c o o r d i n a t e  i t s  a c t i o n s .  
S h e  s a i d  U t a h  is i n t e r v e n i n g  o n  a l l  t h e  l a w s u i t s  t o  p r o t e c t  t h e  

s t a t e ' s  i n t e r e s t .  T h e i r  g o v e r n o r  h a s  t r i e d  s e v e r a l  t i m e s  t o  
n e g o t i a t e  o r  f i n d  c o n s t r u c t i v e  s o l u t i o n s  w i t h  t h e  D e p a r t m e n t  of 
I n t e r i o r  a n d  S e c r e t a r y  B a b b i t ,  b u t  t h o s e  a c t i o n s  h a v e  b e e n  

r e b u f f e d .

S E N A T O R  H A L F O R D  a s k e d  if t h e y  w e r e  c u r r e n t l y  b e i n g  s u e d  o n  s p e c i f i c  
a c t i o n s  o n  s p e c i f i c  r o a d s .  M S .  H J E L L E  a n s w e r e d  y e s  a n d  t h e y  w e r e  
e a r l y  i n  t h e  p r o c e s s  a n d  w e r e  o p e r a t i n g  u n d e r  a n  i n c e r i m  a g r e e m e n t  

b e t w e e n  t h e  p a r t i e s .

S E N A T O R  H A L F O R D  a s k e d  if t h e r e  w a s  a n y  o t h e r  k i n d  o f  r e s t r a i n i n g  
o r d e r  i n  e f f e c t  n o w  o t h e r  t h a n  w h a t  t h e y  h a d  a g r e e d  to. MS. H J E L L E  

r e p l i e d  t h a t  f o r  s e v e r a l  r o a d s  t h e r e  i s  a n  a g r e e m e n t  i n  p l a c e .  
G a r f i e l d  C o u n t y  h a s  b e e n  t o l d  b y  a J u d g e  n o t  t o  c o u c h  i t s  r o a d s  
u n t i l  h e  s a y s  o t h e r w i s e .  T h e r e  is n o  w r i t t e n  o r d e r ,  b u t  t h e y  a r e  

h o n o r i n g  h i s  r e q u e s t .

S E N A T O R  H A L F O R D  a s k e d  h o w  l o n g  it w o u l d  b e  b e f o r e  t h e y  g o t  a n y  

f i n a l  d e c i s i o n s  a t  t h e  U. S .  D i s t r i c t  C o u r t  l e v e l .  MS. H J E L L E  s a i d  
it i s  r e a l l y  h a r d  t o  p r e d i c t ;  s h e  t h i n k s  t h e  f e d e r a l  g o v e r n m e n t  
w a n t s  t o  w i n .  If t h e y  g o  t o  t r i a l ,  it m a y  b e  i n  e a r l y  1 9 9 8 .

S E N A T O R  H A L F O R D  a s k e d  i f  t h e y  h a v e  a n y  p r i v a t e  u s e r  c a s e s  w h e r e  a 
u s e r  o f  t h e  R S  2 4 7 7  r o a d  is t h e  p e r s o n  w h o  is i n  t h e  i n i t i a l  s u i t  
o r  h a v e  t h e y  j o i n e d  i n  t h e  c o u n t y ' s  e x i s t i n g  l a w s u i t s .  MS. H J E L L E  
a n s w e r e d  t h a t  t h e y  d o n ' t  h a v e  p r i v a t e  u s e r s  w h o  h a v e  j o i n e d  y e t .  

S E N A T O R  H A L F O R D  a s k e d  h e r  if s h e  c o u l d  m a k e  s u g g e s t i o n s  t o  t h e  
S t a t e  o f  A l a s k a  o n  t h i s  i s s u e .  S h e  s a i d  s h e  h a s  b e e n  i m p r e s s e d  w i t h  
t h e  w o r k  t h e  S t a t e  o f  A l a s k a  h a s  d o n e  t o  r e s e a r c h  a n d  d o c u m e n t  t h e  
R S  2 4 7 7  i s s u e .  S h e  t h o u g h t  t h a t  w a s  a b s o l u t e l y  e s s e n t i a l .  T h e  
h i s t o r i c a l  e v i d e n c e  h a s  t o  b e  p u t  t o g e t h e r .  S h e  t h o u g h t  w e  a l s o  

n e e d e d  t o  e x e r c i s e  o u r  r i g h t s .

R E P R E S E N T A T IV E  H U D SO N  a s k e d  if s h e  h a d  d e t e r m i n e d  if t h e r e  w a s  a n y  
c o n g r e s s i o n a l  s o l u t i o n  o r  r e l i e f  i n  t h i s  m a t t e r .  S h e  t h o u g h t  it 
w o u l d  b e  v e r y  p r o b l e m a t i c  p r i m a r i l y  b e c a u s e  t h e  e n v i r o n m e n t a l  
g r o u p s  a n d  t h e  D e p a r t m e n t  o f  I n t e r i o r  w a g e  a p r o p a g a n d a  c a m p a i g n  
w h i c h  i s  s o  c o n f u s i n g  t h a t  it is d i f f i c u l t  t o  c o m e  t o  a 
c o n s t r u c t i v e  c o n c l u s i o n  t h a t  w a y .  S h e  h o p e d  t h a t  c o n g r e s s  m i g h t  
s o m e t i m e  s a y  y o u  c a n ' t  c h a n g e  t h e  s t a t u s  q u o  o f  y o u r  r e g u l a t o r y  
p r o v i s i o n s  a n d  t h a t  y o u  h a v e  t o  h o n o r  t h e m  a s  t h e y  s t a n d  t o d a y .
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S E N A T O R  L IN C O L N  a s k e d  if s h e  k n e w  o f  o t h e r  s t a t e s  d e a l i n g  w i t h  t h i s  
i s s u e  a n d  w e r e  t h e y  t a k i n g  a d i f f e r e n t  a p p r o a c h .  M S .  H J E L L E  
r e p l i e d  t h a t  t h e  o n l y  o t h e r  s t a t e  s h e  h e a r s  f r o m  i s  I d a h o  a n d  s h e  
h e a r s  f r o m  i n d i v i d u a l s ,  n o t  t h e  s t a t e .  S h e  t h o u g h t  t h e  D O I  w a s  
f o c u s i n g  o n  A l a s k a  a n d  U t a h  f o r  t w o  r e a s o n s .  T h e y  a r e  b o t h  l a r g e  
a r e a s  h a v i n g  f e w  a c c e s s  r o a d s  n o w  a n d  t h e y  w a n t  t o  c l o s e  t h e m  o f f  

e n t i r e l y .  T h e y  d o w n - p l a y  t h e  i s s u e  i n  o t h e r  s t a t e s .

S E N A T O R  T A Y L O R  a s k e d  if t h e r e  a r e  o p p o r t u n i t i e s  a v a i l a b l e  f o r  h e r  
t o  b r i n g  a w r i t  o f  m a n d a m u s  a c t i o n  a g a i n s t  t h e  g o v e r n m e n t  i t s e l f  
d e m a n d i n g  a n d  h a v i n g  t h e  f e d e r a l  c o u r t s  f o r c i n g  t h e  f e d e r a l  
g o v e r n m e n t s  t o  p a s s  a n d  e n f o r c e  t h e  l a w s  o n  i t s  b o o k s .  M S .  H J E L L E  
s a i d  s h e  h a d n ' t  t r i e d  t h a t  b e c a u s e  h e r  p h i l o s o p h y  i s  t h a t  
p e r m i s s i o n  i s  n o t  r e q u i r e d  o f  t h e  f e d e r a l  g o v e r n m e n t  t o  a l l o w  a 
l o c a l  g o v e r n m e n t  t o  e x e r c i s e  v e s t e d  p r o p e r t y  r i g h t s .

S E N A T O R  T A Y L O R  a s k e d  if s h e  h a d  f i l e d  s u i t  d i r e c t l y  o n  b e h a l f  o f  

t h e  s t a t e  a g a i n s t  t h e  f e d e r a l  g o v e r n m e n t  t o  e n j o i n  t h e  e x t r a  l e g a l  
a c t i o n  b e i n g  t a k e n  b y  t h e  S e c r e t a r y  o f  I n t e r i o r  f o r  w h i c h  h e  h a s  n o  
l e g a x  a u t h o r i z a t i o n .  MS. H J E L L E  r e p l i e d  no, b u t  it i s  a n  i s s u e  i n  

t h e  c a s e .  S E N A T O R  T A Y L O R  a s k e d  if t h a t  w a s  w h a t  t h e y  w e r e  a s k i n g  
f o r  f r o m  t h e  c o u r t .  MS. H J E L L E  r e p l i e d  ye s .

R E P R E S E N T A T IV E  OGAN  t h a n k e d  Ms. H j e l l e  f o r  h e r  c o m m e n t s .

N u m b e r  3 2 8

M R . R O B E R T  B O S W O R T H , D e p u t y  C o m m i s s i o n e r ,  A D F & G ,  s t a t e d  t h e y  a r e  

n o t  t h e  l e a d  a g e n c y  i n  t h i s  m a t t e r .

T H E  F O L L O W IN G  I S  A  V E R B A T IM  T R A N S C R IP T :

M R . B O S W O R T H : I n  t h e  y e a r s  a f t e r  A N I L C A  w a s  p a s s e d ,  A D F & G
c o o r d i n a t e d  t h e  S t a t e ' s  i n v o l v e m e n t  i n  r e v i e w  o f  f e d e r a l  p l a n s  f o r  

p a r k s ,  r e f u g e s ,  w i l d  a n d  s c e n i c  r i v e r s ,  et c .  S i n c e  t h a t  t i m e  t h e  
D e p a r t m e n t  h a s  b e e n  p e r h a p s  t h e  m o s t  a c t i v e  o f  t h e  S t a t e  a g e n c i e s  

t h a t  h a s  b e e n  i n v o l v e d  i n  t h e  r e v i e w  o f  t h o s e  p l a n s  - s p e c i f i c a l l y  
i n  r e c e n t  y e a r s  i n  t h e  D i v i s i o n  o f  G o v e r n m e n t a l  C o o r d i n a t i o n .  T h i s  
h a s  i n c l u d e  m o n i t o r i n g  f e d e r a l  l a n d  m a n a g e m e n t  p l a n s ,  r e g u l a t i o n s ,  

a n d  p o l i c y  d o c u m e n t s .

O u r  e m p h a s i s  h a s  b e e n  t o  p u r s u e  c h a n g e s  i n  t h o s e  d o c u m e n t s  a s  
n e c e s s a r y  t o  a s s u r e  S t a t e  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  a n d  t h e  
p u b l i c ' s  a b i l i t y  t o  a c c e s s  f e d e r a l  l a n d s  as g u a r a n t e e d  b y  A N I L C A  
a n d  o t h e r  s t a t u t e s .  A s  p a r t  o f  t h i s  p r o g r e s s ,  w e  h a v e  a l s o  
p a r t i c i p a t e d  w i t h  D G C  t o  a s s u r e  t h a t  t h e s e  f e d e r a l  l a n d  p l a n s  a n d  
o t h e r  d o c u m e n t s  r e c o g n i z e  t h e  S t a t e ' s  R S  2 4 7 7  r i g h t s - o f - w a y .  
O b v i o u s l y ,  t h e  p u b l i c  c a n n o t  m a k e  u s e  o f  f i s h  a n d  w i l d l i f e  if t h e y  
c a n ' t  g e t  t o  the m .

T h i s  g e t s  u s  w e l l  t o  t h e  d o c u m e n t a t i o n  i s s u e  w h i c h  w a s  s o  
a p p r o p r i a t e l y  h i g h l i g h t e d  b y  t h e  w o m a n  f r o m  U t a h .  W e  h a v e
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p a r t i c i p a t e d  f o r  a n u m b e r  o f  y e a r s  i n  t h e  d o c u m e n t i o n  o f  r i g h t s - o f -  
wa y .  I s u s p e c t  i f  t h e r e  is a n  i n d i v i d u a l  i n  t h e  C o p p e r  B a s i n  o r  
t h e  W r a n g e l l  M o u n t a i n s  a r e a  t h a t  w a s  c o n t a c t  b y  a S t a t e  a g e n c y  w i t h  
r e g a r d  t o  t h e i r  p e r s o n a l  k n o w l e d g e  o f  h i s t o r i c a l ,  t r a d i t i o n a l ,  
t r a i l s ,  i t  w a s  p r o b a b l y  s o m e o n e  f o r  A D F & G  w h o  m a d e  t h a t  p h o n e  c a l l .

D u r i n g  t h e  e a r l y  1 9 9 0 ' s  D N R  a n d  D O T  p a r t i c i p a t e d  i n  t h e  C I P  p r o j e c t  
w h i c h  d o c u m e n t e d  s e v e r a l  h u n d r e d  R S  2 4 7 7 s  f o r  p o s s i b l e  a s s e r t i o n .  
T h e  D e p a r t m e n t  s t a f f  a s s i s t e d  D N R ' s  c o m p i l a t i o n  o f  d a t a  o n  t h e s e  
r o u t e s  w h e n e v e r  p o s s i b l e  b y  l o c a t i n g  h i s t o r i c a l  u s e  i n f o r m a t i o n ,  
i d e n t i f y i n g  p r i o r i t y  r o u t e s ,  a n d  i n  m a n y  c a s e s  i n t e r v i e w i n g  
w i t n e s s e s . O v e r  t h e  l a s t  f e w  y e a r s  t h e  D e p a r t m e n t  h a s  c o n t i n u e d  t o  
b e  i n v o l v e d  i n  m o n i t o r i n g  f e d e r a l  a n d  s t a t e  a g e n c y  a c t i o n s  to 
a s s u r e  t h e  r i g h t s - o f - w a y  a r e  a p p r o p r i a t e l y  r e c o g n i z e d .  T h i s  h a s  
i n c l u d e d  p a r t i c i p a t i n g  i n  p o l i c y  d i s c u s s i o n s  w i t h  t h e  G o v e r n o r ' s  
O f f i c e ,  e v a l u a t i n g  l i t i g a t i o n  o p t i o n s  w i t h  t h e  D e p a r t m e n t  o f  Law, 
a s s i s t i n g  i n  p r e p a r i n g  t e s t i m o n y  f o r  c o n g r e s s i o n a l  h e a r i n g s ,  a n d  
c o o r d i n a t i n g  w i t h  o t h e r  s t a t e s  i n  r e s p o n d i n g  t o  a c t i o n s  b y  t h e  
S e c r e t a r y ' s  o f f i c e .  A g a i n ,  I t h i n k  Ms. C u n n i n g  c a n  s p e a k  t o  s o m e  
o f  t h e  s p e c i f i c s  o f  t h o s e  a c t i v i t i e s .

W e  e x p e c t  t o  c o n t i n u e  o u r  i n v o l v e m e n t  i n  R S  2 4 7 7  i s s u e s ,  i n c l u d i n g  
h e l p i n g  t o  i d e n t i f y  t r a d i t i o n a l  a c c e s s  r o u t e s ,  a p p r o p r i a t e  r i g h t -  
o f - w a y  q u i e t  t i t l e  a s s e r t i o n s ,  a n d  h e l p i n g  t o  e v a l u a t e  f u r t h e r  
l i t i g a t i o n  o p t x o n s  w i t h  t h e  d i r e c t i o n  t h e  D e p a r t m e n t  o f  Law.

S o  i n  b r i e f ,  o u r  D e p a r t m e n t ' s  i n v o l v e m e n t  i n  t h e  S t a t e ' s  R S  2 4 7 7  
e f f o r t s  is a  s m a l l ,  b u t  w e  c o n s i d e r ,  a n  i m p o r t a n t  p a r t  o f  o u r  
o v e r a l l  e f f o r t  i n  t h e  a r e a  o f  a c c e s s .  W e  b e l i e v e  w e ' v e  b e e n  d o i n g  
a g o o d  j o b  i n  a d d r e s s i n g  a c c e s s  i s s u e s  w h e r e  t h e y  a r i s e  a r o u n d  t h e  
S t a t e .  A l t h o u g h ,  I s h o u l d  p o i n t  o u t  t h a t  o u r  c o n c e r n  i s  f o c u s e d  o n  
a c c e s s  f o r  t h e  p u r p o s e  o f  h u n t i n g  a n d  f i s h i n g  r a t h e r  t h a n  g e n e r a l  
a c c e s s .  T h a t ' s  a l l  I h a v e  f o r  t h i s  t i m e .

S E N A T O R  T A Y L O R : W h y  a r e  y o u  o n l y  f o c u s e d  o n  a c c e s s  f o r  f i s h i n g  a n d
h u n t i n g  p u r p o s e s ,  if y o u ' r e  t h e  o n l y  a g e n c y  i n  t h e  S t a t e  t h a t ' s  
h e a d i n g  t h i s  up. D o  w e  h a v e  n o  i n t e r e s t s  i n  t h i s  S t a t e  i n  
t i m b e r i n g ,  m i n i n g ,  b a s i c  t r a n s p o r t a t i o n  c o r r i d o r s ,  o r  a r e  w e  o n l y
g o i n g  t o  f o c u s  u p o n  s o m e  p a t h w a y  t h a t  m a y  g e t  m e  b a c k  i n t o  a n i c e
t r o u t  w a y .

M R . B O S W O R T H : F i r s t  o f  a l l  I d i d n ' t  m e a n  t o  g i v e  y o u  t h e
i m p r e s s i o n  w e  a r e  t h e  o n l y  a g e n c y  t h a t ' s  i n v o l v e d  i n  t h i s  a r e a .  
B u t  w e  a r e  r e s t r i c t e d  b y  o u r  f u n d i n g  s o u r c e  - n a m e l y  t h e  f i s h  a n d
g a m e  f u n d s  t h a t  a r e  u s e d  f o r  t h i s  p u r p o s e .

S E N A T O R  T A Y L O R : Is s o m e o n e  e l s e  d u p l i c a t i n g  y o u r  e f f o r t s  o n l y
t h e y ' r e  l o o k i n g  a t  it f r o m  a h i g h w a y  p e r s p e c t i v e  a t  D O T ,  a n d  
s o m e o n e  e l s e  f r o m  m a y b e  a p a r k s  p e r s p e c t i v e  a t  D N R ,  a n d . ..

S E N A T O R  L IN C O L N :  J u s t  r e a l  q u i c k l y ,  y o u  s a i d  t h a t  y o u  h a d
d o c u m e n t a t i o n  a n d  t h a t ' s  b e e n  o n g o i n g .  H o w  m a n y  c a s e s  o r  a c c e s s
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p r o j e c t s  h a v e  y o u  f i l e d  o r  t h a t  y o u ' v e  d o c u m e n t e d .

M R . B O S W O R T H :  Mr. C h a i r m a n ,  S e n a t o r  L i n c o l n ,  t h a t  s o u n d s  l i k e  a
q u e s t i o n  I ' d  l i k e  t o  d e f e r  t o  T i n a  C u n n i n g ,  i f  s h e ' s  a v a i l a b l e  i n  
t h e  A n c h o r a g e  o f f i c e .  S h e ' s  b e e n  d i r e c t i n g  o u r  a c c e s s  p r o j e c t  f o r  
s e v e r a l  y e a r s  n o w .  T i n a ,  a r e  y o u  t h e r e ?

M S .  C u n n i n g :  I ' d  l i k e  t o  a n s w e r  t h e  e a r l i e r  s t a t e m e n t  f i r s t  a n d
t h a t  is w e  d o  n e t  d u p l i c a t e  e f f o r t s  w i t h  o t h e r  a g e n c i e s .  W e  h a v e  
w o r k e d  v e r y  m u c h  a s  a t e a m  w i t h  DN R ,  D O T ,  a n d  D E C .  W e  h a v e  n o t  
o p e r a t e d  i n d e p e n d e n t l y .  T o  a n s w e r  S e n a t o r  L i n c o l n ' s  q u e s t i o n ,  w e  
d o  n o t  d o  a n y t h i n g  i n d e p e n d e n t l y  o f  t h a t  g r o u p  e x c e p t  t h a t  w e  d i d  
c o n d u c t  t h e  W r a n g e l l / S t .  E l i a s  t r a d i t i o n a l  a c c e s s  s t u d y  a n d  a r e  
a b o u t  t o  p u b l i s h  t h e  K e n a i  R e f u g e  t r a d i t i o n a l  a c c e s s  s t u d y .  T h e s e  
a r e  n o t  s p e c i f i c  t o  R S  2 4 7 7 .  W e  a l l  s e e  A N I L C A  a c c e s s  a s  o c c u r r i n g  
i n  t h o s e  a r e a s .

S E N A T O R  L I N C O L N :  A s  f o l l o w - u p ,  p e r h a p s  I m i s u n d e r s t o o d .  I t h o u g h t
y o u  s a i d  y o u  w e r e  h e l p i n g  w i t h  d o c u m e n t a t i o n  w i t h  i n d i v i d u a l s  t h a t  
h a v e  t h e  a c c e s s  p r o b l e m  w i t h  h u n t i n g  a n d  f i s h i n g  i n  r e g a r d  t o  R S  
2 4 7 7 .  D i d  I m i s u n d e r s t a n d ?

M R .  B O S W O R T H :  Mr. C h a i r m a n ,  S e n a t o r  L i n c o l n ,  I t h i n k  I ' l l  a s k
T i n a ,  a g a i n ,  t o  c l a r i f y  t h a t .  M y  u n d e r s t a n d i n g  is t h a t  it i s  p a r t  

o f  t h e  l a r g e r  a c c e s s  p r o j e c t  a s  w a s  i n d i c a t e d  r e c e n t l y  f o c u s e d  i n  
t h e  W r a n g e l / S t .  E l i a s  a r e a .  W e  h a v e  b e e n  d o c u m e n t i n g  it w i t h  l o c a l  
h e l p  - t h e  s i t u a t i o n s  w h e r e  a s p e c i f i c  t r a i l  o r  a s p e c i f i c  
t r a n s p o r t a t i o n  c o r r i d o r  h a s  h a d  u s e  w h e t h e r  o r  n o t  i t ' s  o f f i c i a l l y  
r e c o g n i z e d .  W e ' r e  d o i n g  t h e  d o c u m e n t a t i o n  i n  t h a t  c a s e .  W e  h a v e  
d o n e ,  a s  I u n d e r s t a n d ,  h u n d r e d s ,  w e ' v e  i d e n t i f i e d  h u n d r e d s  o f  
t r a i l s  i n  t h a t  p r o c e s s .

A s  f a r  a s  w o r k i n g  w i t h  p e o p l e  o n  s p e c i f i c  c a s e s  o r  c l a i m s ,  I ' m  n o t  
a w a r e  t h a t  w e ' v e  b e e n  i n v o l v e d  i n  t h a t  p a r t  of, say, a n  i n d i v i d u a l  
a c t i o n .

C H A I R M A N  O G A N :  Ms. C u n n i n g ,  d i d  y o u  h a v e  a c o m m e n t  o n  t h a t ?

M S .  C u n n i n g :  W e  d o  a s s i s t  i n d i v i d u a l s  w h o  c a l l  o u r  o f f i c e  w i t h
p r o b l e m s  o r  q u e s t i o n s  r e l a t e d  t o  a c c e s s  p r i m a r i l y  o n  f e d e r a l  l a n d s .  
T h a t ' s  n o t  h e l p i n g  t h e m  i n  l i t i g a t i o n  c a s e s ,  b u t  l e t t i n g  a n  
i n d i v i d u a l  k n o w  w h a t  t h e i r  r i g h t s  a r e .

R E P R E S E N T A T I V E  G R E E N :  M y  q u e s t i o n  w a s  s i m i l a r  t o  w h a t  S e n a t o r
L i n c o l n  a s k e d .  It s e e m s  t o  m e  t h a t  a s  f a r  a s  R S  2 4 7 7  w a s  
c o n c e r n e d ,  w h a t  m i g h t  h a v e  b e e n  a n  a c c e s s  c h a r a c t e r i s t i c a l l y  o r  
h i s t o r i c a l l y  f o r  f i s h  e n d  g a m e  m i g h t  h a v e  a l r e a d y  b e e n  d o n e .  I ' m  
w o n d e r i n g  n o w  if t h e r e  a r e  r e s o u r c e s  b e i n g  e x p e n d e d  w h e r e  I w o u l d  
t h i n k  D O T  o r  D N R  m i g h t  b e  t h e  l e a d  a g e n c i e s .  A r e  y o u  s t i l l  
e x p e n d i n g  f u n d s  t o  l o o k  f o r  p r i o r  t r a d i t i o n a l  a c c e s s  f o r  f i s h  a n d  
g a m e  a s  it d e a l s  w i t h  R S  2 4 7 7 ?  W h a t  I t h o u g h t  I h e a r d  w a s  m o r e  o f  
a c u r r e n t  n a t u r e  o f  a c c e s s i b i l i t y .
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M S .  C u n n i n g :  T h e  a c c e s s  r e s e a r c h  w e ' v e  b e e n  d o i n g  h a s  b e e n  n o t
s p e c i f i c  t o  R S  2 4 7 7 s  a n d  w e  m a k e  e v e r y  e f f o r t  t o  g o  t h r o u g h  a n d  
l i m i t  o u r  s e a r c h e s  o f  d o c u m e n t s  w h i c h  h a v e  a l r e a d y  b e e n  p r e p a r e d  b y  

o t h e r  a g e n c i e s  b e f o r e  w e  e v e r  s e t  f o o t  o u t  o f  l i b r a r i e s  t h a t  a i d  i n  
d o c u m e n t a t i o n .  W h a t  w e  h a v e  is [indisc] o n  f e d e r a l  l a n d s  w h e r e  
t h e r e ' s  c e r t a i n  f e d e r a l  a c c e s s  r i g h t s  s u c h  a s  T i t l e  11 o f  A N I L C A  
t h a t  w e  b e l i e v e  t h e s e  r e s t r i c t i o n s  a r e  n o t  b a s e d  o n  a n d  s o  t h e r e ' s  

d o c u m e n t a t i o n  o f  t r a d i t i o n a l  a c c e s s .  T h i s  is t o  p r o t e c t  a c c e s s  f o r  
s u b s i s t e n c e  f o r  c o m m e r c i a l  f i s h i n g .

R E P R E S E N T A T A I V E  H U D S O N :  Ms. C u n n i n g ,  I s u p p o s e  t h i s  i s  f o r  y o u .
W h o  w o u l d  w e  r e f e r  a s  b e i n g  i n  c h a r g e  o f  t h i s  m u l t i - a g e n c y  e f f o r t  
t o  p u r s u e  t h e  S t a t e ' s  i n t e r e s t s  i n  t h e  R S  2 4 7 7  i s s u e ?  O b v i o u s l y ,  
y o u ' v e  g o t  a p a r t  o f  it. I s u p p o s e  DN R ,  c e r t a i n l y  DO T ,  a n d  o t h e r  
a g e n c i e s .  D o e s  t h e  a d m i n i s t r a t i o n  h a v e  s i n g u l a r  p l a n  t h a t  c o u l d  
g i v e  u s  w h a t  t h e  g o a l  o f  t h a t  p l a n  is, w h a t  t h e  c u r r e n t  s t a t u s  is, 
a n d  w h a t  t h e  t o t a l  f u n d i n g  m i g h t  b e  s o  f a r  - a  s t a t u s  r e p o r t ?

M S .  C u n n i n g :  T h e  G o v e r n o r  i s  i n  c h a r g e  a n d  I w o u l d  d e f e r  t o  D N R
w h o  h a s  t a k e n  t h e  l e a d  i n  a l l  t h e  R S  2 4 7 7 s .

R E P R E S E N T A T I V E  H U D S O N :  S o  t h e n ,  D N R  is t h e  l e a d  a g e n c y ,  is t h a t
c o r r e c t ?

M S .  C u n n i n g :  Y e s ,  t h a t ' s  c o r r e c t .

C H A I R M A N  O G A N :  Ms. C u n n i n g ,  I h a v e  a q u e s t i o n  f o r  y o u .  T h i s  is
C h a i r m a n  O g a n  h e r e .  W h a t  s h o u l d  w e  b e  d o i n g  t h a t  w e ' r e  n o t  - i n  

y o u r  o p i n i o n .  I d o n ' t  w a n t  t o  g e t  y o u  i n  t r o u b l e  w i t h  y o u r  b o s s .

M S .  C u n n i n g :  I ' m  s o r r y ,  sir, y o u  c u t  o u t  f o r  a m i n u t e s  t h e r e .

C H A I R M A N  O G A N :  T h e r e ' s  s t a t i c .  I t h i n k  I s a w  it i n  a m o v i e
s o m e w h e r e .  W h a t  s h o u l d  w e  b e  d o i n g  t h a t  w e ' r e  n o t .

M S .  C u n n i n g :  I t h o u g h t  y o u  d i d n ' t  w a n t  t o  g e t  m e  i n  t r o u b l e .

C H A I R M A N  O G A N :  W e l l ,  I t e l l  y o u  w h a t ,  w e ' l l  j u s t  s a v e  t h a t
q u e s t i o n  f o r  y o u r  b o s s  o r  f o r  a l l  t h e  b o s s e s .

S E N A T O R  H A L F O R D :  I t h i n k  w e  s h o u l d  b e  a  l i t t l e  m o r e  s p e c i f i c .
W h a t  s h o u l d  w e  b e  d o i n g  w i t h  r e g a r d  t o  f i s h  a n d  g a m e  a n d  
r e c r e a t i o n a l  a c c e s s  t o  b e t t e r  p r o t e c t  S t a t e ' s  i n t e r e s t s  t h a t  w e  m a y  
n o t  b e  d o i n g ?  A n y  s u g g e s t i o n s ?

M R .  B O S W O R T H :  If t h a t ' s  d i r e c t e d  a t  me, Mr. C h a i r m a n ,  I ' d  b e  h a p p y
t o  r e s p o n d .  O n e  o f  t h e  m o s t  s u c c e s s f u l  p r o j e c t s  w e ' v e  b e e n  
i n v o l v e d  w i c h  r e c e n t l y  I ' v e  a l r e a d y  r e f e r r e d  t o  a t  l e a s t  t w i c e  n o w  
w h i c h  i s  t h e  W r a n g e l l / S t .  E l i a s  a c c e s s  p r o j e c t .  It w a s  a f o c u s e d  
e f f o r t  w i t h  s t a f f  u n d e r  Ms. C u n n i n g ' s  d i r e c t i o n  t h a t  e s t a b l i s h e d  
p r e c i s e l y  t h e  k i n d  o f  d o c u m e n t i o n  t h a t  c a n  h e l p  t h e  m o s t  - n o w ,  o r  
f o r  a l l  I k n o w ,  i n d e f i n i t e l y  i n t o  t h e  f u t u r e  t o  i d e n t i f y  r i g h t s - o f -
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w a y  a n d  t r a d i t i o n a l  a c c e s s  r o u t e s  t h a t  e i t h e r  t h e  S t a t e  o r  a n  
i n d i v i d u a l  m a y  c h o o s e  t o  p u r s u e .  It w a s  a n  i n t e n s i v e  e f f o r t  t h a t  
t o o k  a  c o u p l e  o f  y e a r s ,  a s  I u n d e r s t a n d ,  t o  a c c o m p l i s h .  It 
i n v o l v e d  a  c o m p u t e r  m a p p i n g  e f f o r t  w h i c h ,  a g a i n ,  a r c h i v e d  t h e  
s p e c i f i c  t r a i l  s i t e s .  I n  m y  m i n d  t h a t  w a s  a t r e m e n d o u s l y  v a l u a b l e  
p r o j e c t  t h a t  -- a n d  d e v e l o p e d  a m o d e l  a n d  a f o r m a t  t h a t  c o u l d  
e a s i l y  b e  a p p l i e d  e l s e w h e r e  i n  t h e  S t a t e  w h e r e  w e  h a v e  p r o b a b l y  a n  
e q u a l  n u m b e r  o f  t r a d i t i o n a l  a c c e s s  r o u t e s  t h a t  h a v e  n o t  b e e n  
d o c u m e n t e d .

S E N A T O R  L Y D A  G R E E N :  H o w  m a n y  r o u t e s  h a s  F i s h  a n d  G a m e  a c t u a l l y
d o c u m e n t e d ?

M S .  C u n n i n g :  T h a t ' s  a h a r d  o n e  t o  a n s w e r  b e c a u s e  a l o t  o f  t h e  u s e
a r e a s  w e r e  n o t  r o u t e s  p e r  se, b u t  f o r  e x a m p l e ,  w e r e  a i r p l a n e  
l a n d i n g  a r e a s  o r  d o g  t e a m  r o u t e s ,  o r  p a c k  a n i m a l  r o u t e s  t h a t  w e r e  
n o t  n e c e s s a r i l y  c o n s i s t e n t l y  o v e r  t h e  s a m e  r o u t e  e a c h  y e a r .  T h i s  
is a n  a t t e m p t  t o  d o c u m e n t  t r a d i t i o n a l  a c c e s s  p r i o r  t o  t h e  1 9 8 0  

P a r k s  a n d  R e c r e a t i o n  a s  o p p o s e d  t o  R S  2 4 7 7  w h i c h  h a s  a d i f f e r e n t  
c r i t e r i a .  W e  u s e  t h e  R S  2 4 7 7  i n f o r m a t i o n  t h a t  h a d  b e e n  p r e p a r e d  b y  
D N R  a n d  D O T  e x t e n s i v e l y  b e f o r e  w e  w e n t  o u t  a n d  d i d  a d d i t i o n a l  
d o c u m e n t a t i o n  o f  t h e s e  l a n d i n g  a r e a s  o r  r o u t e s  o f  a c c e s s .  I ' d  b e  
h a p p y  t o  m a i l  a c o p y  o f  t h e s e  d o c u m e n t s  t o  a n y  o f  t h e  c o m m i t t e e  
m e m b e r s  w h o  w o u l d  l i k e  t o  h a v e  c o p i e s .  T h e  G I S  m a p s  a r e  
p h e n o m e n a l l y  d e t a i l e d .

C H A I R M A N  O G A N :  Ms. C u n n i n g ,  m a y b e  y o u  c o u l d  m a i l  it t o  t h e
c o m m i t t e e  c h a i r m a n  a t  t h e  H o u s e  a n d  S e n a t e  R e s o u r c e s  a n d  w e  c a n  
m a k e  it a v a i l a b l e  t o  t h e  m e m b e r s .

M S .  C u n n i n g :  W i l l  do.

S E N A T O R  T A Y L O R :  J u s t  t o  f o l l o w - u p  o n  S e n a t o r  G r e e n ' s  q u e s t i o n .
D i d  I h e a r  y o u  i n d i c a t e  t h e r e  w a s  a d i s t i n c t i o n  i n  t h a t  w h i c h  w a s  
s e l e c t e d  a s  a r o u t e  o r  a t r a i l  d e p e n d i n g  u p o n  w h e t h e r  o r  n o t  y o u  
w e r e  l o o k i n g  a t  t h e  r o u t e  o r  t r a i l  u n d e r  t h e  t e r m s  o f  A N I L C A  o r  
u n d e r  t h e  t e r m s  o f  R S  2 4 7 7  and, I g u e s s ,  m y  b r o a d e r  q u e s t i o n  i s  h o w  
m a n y  r o u t e s  h a v e  w e  i d e n t i f i e d  o r  w e r e  i n i t i a l l y  i d e n t i f i e d  a n d  
t h e n  w h a t  h a p p e n e d  t o  t h o s e ?  I n  o t h e r  w o r d s ,  i s  s o m e o n e  m a k i n g  a n  
e x e c u t i v e  d e c i s i o n  w i t h i n  t h e  d e p a r t m e n t  a s  t o  w h i c h  o n e s  a r e  g o i n g  
t o  b e  q u o t e  t r u e  r o u t e s  a n d  w e  a r e  g o i n g  t o  l o g  t h o s e  a n d  w o r k  
t o w a r d s  m a k i n g  c e r t a i n  t h a t  t h e y ' r e  p r o t e c t e d  o r  is s o m e o n e  m a k i n g  
a j u d g e m e n t  c a l l  a b o u t  w h i c h  o n e s  a r e  v a l i d  i n  t h a t  p e r s o n ' s  
o p i n i o n  a n d  w h i c h  o n e s  a r e  n o t ?  I g u e s s  i t ' s  t w o  q u e s t i o n s .  Is 
t h e r e  a  d i s t i n c t i o n  b e t w e e n  t h e  t w o  l a w s  a n d  t h e  w a y  y o u  l o o k  at 
t h e s e  t h i n g s  a n d  is t h e r e  a n  a d m i n i s t r a t i v e  o v e r r i d e  d e c i s i o n  m a d e  
a b o u t  w h a t ' s  g o i n g  t o  s h o w  u p  o n  t h e  f i n a l  l i s t  o f  t r a i l s  a n d  
r o u t e s ?

M S .  C u n n i n g :  I c a n ' t  a n s w e r  y o u r  q u e s t i o n  i n  r e l a t i o n  t o  t h e  R S
2 4 7 7  w o r k  g r o u p  t h a t  D N R  h e a d e d  u p  a n d  h o w  t h e y  a c t u a l l y  m a d e  t h e i r  
c u t s  a n d  w h a t  f i t s  t h e  f i n a l  l i s t  o f  5 0 0  o r  so. I n  t e r m s  o f  o u r
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d o c u m e n t a t i o n  o f  t h e  t r a d i t i o n a l  a c c e s s  r o u t e s  a n d  a r e a s ,  w e  
d o c u m e n t e d  it all. If t h e r e  w a s  a n y  w r i t t e n  o r  v e r b a l  
d o c u m e n t a t i o n  f o r  i n d i v i d u a l s  o f  u s e  p r i o r  t o  t h e  1 9 8 0 s ,  w e  r a r e l y  
d o c u m e n t e d  it, w e  m a d e  n o  p h o n e  c a l l s  f o r  d o c u m e n t a t i o n .

S E N A T O R  T A Y L O R :  S o  t h e  o t h e r  q u e s t i o n ,  w a s  t h e r e  a d i s t i n c t i o n
b e t w e e n  t h e  r e v i e w  p r o c e s s  y o u  w e n t  t h r o u g h  u n d e r  A N I L C A  a n d  t h e  
r e v i e w  p r o c e s s  y o u  w e n t  t h r o u g h  u n d e r  R S  2 4 7 7 ?

M S .  C u n n i n g :  T h e  R S  2 4 7 7  p r o c e s s  t h a t  D N R  h e a d e d  u p  h a s  a l o t
s t r i c t e r  c r i t e r i a  f o r  d e t e r m i n i n g  if w e  w a n t  t o  p u r s u e  i t  o r  no t .  
T h e  s t a t u t o r y  d i r e c t i o n  u n d e r  T i t l e  11 a n d  8 1 1  u n d e r  A N I L C A  w e r e  
p r o t e c t i n g  t r a d i t i o n a l  a n d  s u b s i s t e n c e  a c c e s s  is m u c h  m o r e  g e n e r a l .  
T h e  c r i t e r i a  u n d e r  t h e  s t a t u t e  is w h e t h e r  o r  n o t  it s i m p l y  w a s  
g e n e r a l l y  o c c u r r i n g  i n  t h e  a r e a  at t h e  t i m e  o f  d e s i g n a t i o n .  T h a t ' s  
a v e r y  l o o s e  c r i t e r i a  c o m p a r e d  t o  R S  2 4 7 7 s .

S E N A T O R  H A L F O R D :  Is t h e r e  a n  i n t e r t i e  b e t w e e n  R S  2 4 7 7  a c c e s s e s  a n d
t h e  S e c t i o n  17 a c c e s s  p r o v i s i o n s  i n  t h e  C l a i m s  A c t ?

M R .  B O S W O R T H :  Mr. C h a i r m a n ,  if t h a t ' s  d i r e c t e d  a t  me, I d o n ' t  k n o w
t h e  a n s w e r  t o  t h a t .  P e r h a p s  Ms. C u n n i n g  k n o w s .  If n o t ,  p e r h a p s  
C o m m i s s i o n e r  S h i v e l y .

M S .  C u n n i n g :  I c a n  a n s w e r  it, b u t  it w o u l d  b e  f a r  b e t t e r  t o  b e
a n s w e r e d  b y  t h e  D e p a r t m e n t  o f  Law.

C O M M I S S I O N E R  S H I V E L Y :  T h a n k  you, Mr. C h a i r m a n ,  f o r  t h e  r e c o r d  m y
n a m e  i s  J o h n  S h i v e l y .  I ' m  t h e  C o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  
a n d  p r i o r  t o  m y  t a k i n g  o v e r  a s  C o m m i s s i o n e r ,  D N R  w a s ,  a s  h a s  b e e n  
i n d i c a t e d  b y  [ indisc] a n d  e t h e r s  w h o  h a v e  b e e n  p u t  i n  c h a r g e  o f  t h e  
d o c u m e n t a t i o n  p o r t i o n  o f  t h e  R S  2 4 7 7  e f f o r t .  I ' d  l i k e  t o  m a k e  a 
c o u p l e  o f  c o m m e n t s .  I t h i n k  t h e  l a w y e r  f r o m  U t a h  m a d e  o n e  - I 
g u e s s  t h e r e ' s  a l i t t l e  b i t  o f  c o n f u s i o n  a b o u t .  T h e s e  r i g h t s  r e a l l y  
e x i s t  n o w .  W e  h a v e  t h e s e  r i g h t s - o f - w a y .  I t ' s  n o t  l i k e  a h o m e s t e a d  
w h e r e  y o u  h a v e  t o  g o  o u t  a n d  a p p l y  f o r  t h e m  a n d  B r u c e  m a y  w a n t  to 
s p e n d  s o m e  t i m e  o n  thi s ,  b u t  t h e y  r e a l l y  d o  e x i s t  n o w .  I t h i n k  o n e  
o f  t h e  d i f f e r e n c e s  b e t w e e n  us a n d  U t a h  a n d  s o m e  o t h e r  s t a t e s  is 
t h a t  i n  m a n y  c a s e s  d o w n  t h e r e ,  t h e y  a r e  a c t u a l l y  d e a l i n g  w i t h  r o a d s  
- r e a l  r o a d s .  W e  ar e ,  f o r  t h e  m o s t  p a r t ,  d e a l i n g  w i t h  u s e s  t h a t  
c r e a t e d  t r a i l s  a n d  r e q u i r e  m u c h  m o r e  i n d e p t h  documentat-i o n  i n  t e r m s  
o f  p a s t  u s a g e  b e c a u s e  t h e y  a r e  n o t  a s  w e l l  i d e n t i f i e r .  I a l s o  

t h i n k  i t ' s  i m p o r t a n t  a s  I t h i n k  o t h e r s ,  i n c l u d i n g  Mr. B l a n k e n s h i p  
h a v e  m e n t i o n e d  t o  t a l k  a b o u t  - o r  j u s t  t o  m e n t i o n  t h a t  r e a l l y  - RS 
2 4 7 7 s  a r e  n o t  n e c e s s a r i l y  a p a n a c e a  f o r  a l l  o u r  t r a n s p o r t a t i o n  
n e e d s .  A n d  I w o u l d  j u s t  p o i n t  o u t  t h a t  t w o  o f  t h e  m a j o r  
d e v e l o p m e n t  p r o j e c t s  i n  t h e  S t a t e ,  P r u d h o e  B a y  a n d  R e d  D o g ,  d i d  n o t  
and, I d o n ' t  t h i n k ,  c o u l d  h a v e  u s e d  R S  2 4 7 7 s .  If t h e r e ' s  s o m e  
q u e s t i o n . ..

T A P E  9 7 - 1 0 ,  S I D E  A  [ B E G I N S  M I D S P E E C H ]
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C O M M I S S I O N E R  S H I V E L Y :  . . . w h e n  I c a m e  o n  b e a r d  t h e  c a p i t a l
p r o j e c t s ,  a n d  I t h i n k  t h e r e  w a s  p r e t t y  c l o s e  t o  a  m i l l i o n  d o l l a r s  
if n o t  a l i t t l e  o v e r  a p p r o p r i a t e d  o v e r  t w o  o r  t h r e e  y e a r s  b y  t h e  
L e g i s l a t u r e  t o  w o r k  o n  t h e  k i n d  o f  d o c u m e n t a t i o n  t h a t  M i k e  D a l t o n  
a n d  o t h e r s  h a v e  t a l k e d  a b o u t .  T h a t  p r o j e c t  w a s  j u s t  c o m i n g  t o  a n  
end, I t h i n k ,  a t  t h e  e n d  o f  m y  f i r s t  p a r t i a l  f i s c a l  y e a r  i n  o f f i c e .  
T h a t  w a s  c e n t e r e d  i n  F a i r b a n k s ,  t h e r e  w a s  s p e c i f i c  s t a f f  d e d i c a t e d  

t o  it, a n d  t h a t  p r o j e c t  c a m e  to a n  e n d .  A s  a r e s u l t  o f  t h a t  
p r o j e c t ,  t h e r e  w e r e  a b o u t ,  I t h i n k ,  1 , 2 0 0  s o r t  o f  n o m i n a t i o n s ,  o r  
w h a t  w e  t h o u g h t  w e r e  s e r i o u s  n o m i n a t i o n s  o f  t r a i l s  o r  r i g h t s - o f -  
w a y ,  a n d  I t h i n k  w e ' v e  n o w  d o c u m e n t e d  a r o u n d  5 0 0  t h a t  w e  t h i n k  w e  
h a v e  e n o u g h  d o c u m e n t a t i o n  to s a y  t h e s e  a r e  l e g i t i m a t e  R S  2 4 7 7  
r i g h t s - o f - w a y .  W e  a r e  s t i l l  w o r k i n g  o n  t h a t .  It w a s  s o r t  o f  a 
c r a s h  p r o j e c t .

T h e r e  w e r e  p e r h a p s  a n u m b e r  o f  d i f f e r i n g  p h i l o s o p h i e s  a s  t o  w h a t  
c o n s t i t u t e s  a q u a l i f y i n g  r o u t e ,  s o  f o r  t h e  l a s t  y e a r  w e ' v e  

b a s i c a l l y  b e e n  g o i n g  b a c k  r e v i e w i n g  a l l  t h e  w o r k  t h a t  w a s  d o n e  o n  
t h e s e  f i l e s ,  u p d a t i n g  it, a n d  t h e n  s e e i n g  o n  s o m e  o f  t h e  o t h e r  o n e s  
t h a t  w e  t h o u g h t  w e r e  m a y b e  c l o s e  c a l l s  a s  t o  w h e t h e r  o r  n o t  t h e r e ' s  
s o m e  d o c u m e n t a t i o n  t h a t  w e  c o u l d  g e t  up. I t h i n k  t h e  a t t o r n e y  
g e n e r a l  w i l l  t a l k  a b o u t  o u r  l i t i g a t i o n  s t r a t e g y ,  b u t  o n c e  w e ' r e  
a c t i v e l y  i n v o l v e d  i n  l i t i g a t i o n ,  t h e n  it w i l l  b e  t h e  j o b  o f  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  to t a k e  t h e s e  f i l e s  t h a t  w e ' v e  b e e n  
w o r k i n g  o n  a n d  p r o v i d e  t h e m  a s  a m a j o r  p a r t  o f  t h e  l i t i g a t i o n .

W e  a r e ,  h o w e v e r ,  c o n t i n u i n g  t h a t  e f f o r t  a n d  a m o n g  o t h e r  t h i n g s  
w e ' r e  s e n d i n g  a s t a f f  m e m b e r  t o  A n c h o r a g e  t o  g o  f u r t h e r  i n t o  t h e  
f e d e r a l  a r c h i v e s  a n d  t h e  a r c h i v e s  a t  t h e  A n c h o r a g e  M u s e u m  o f  

H i s t o r y  a n d  A r t .  If w e  w e r e  a b l e ,  a s  t h e  w o m a n  f r o m  U t a h  s a i d ,  to 
n e g o t i a t e  a  r e a s o n a b l e  a p p r o a c h  o n  t h e s e  R S  2 4 7 7  r i g h t s - o f - w a y  w i t h  
t h e  D e p a r t m e n t  o f  I n t e r i o r ,  a l o t  o f  t h i s  w o r k  p r o b a b l y  w o u l d n ' t  b e  
n e c e s s a r y .  B u t  I t h i n k  t h a t  t h e  d e p a r t m e n t  h a s  c l e a r l y  t h r o w n  d o w n  
t h e  g a u n t l e t  and, m o s t  r e c e n t l y ,  w i t h  t h e  s e c r e t a r y ' s  n e w  p o l i c y  I 
t h i n k  w e  w e r e  p e r p l e x e d  a b o u t  t h e  t i m i n g  o f  it, w e  w e r e  p e r p l e x e d  

a b o u t  t h e  l a c k  o f  c o n s u l t a t i o n ,  a n d  w e  w e r e  p e r p l e x e d  a b o u t  t h e  
n e e d  f o r  d o i n g  a n y t h i n g  a t  t h i s  time, p a r t i c u l a r l y  g i v e n  t h e  a c t i o n  
t h a t  h a d  b e e n  t a k e n  b y  S e n a t o r  S t e v e n s  i n  t h e  a p p r o p r i a t i o n s  
l a n g u a g e .  H o w e v e r ,  t h e  s e c r e t a r y  s a w  t o  d o  w h a t  t h e  s e c r e t a r y  s a w  
t o  do.

A  c o u p l e  o f  o t h e r  t h i n g s  t h a t  w e ' r e  w o r k i n g  on. W e ' r e  c o n t i n u i n g  
t o  t r y  t o  u p d a t e  o u r  G I S  i n f o r m a t i o n  s o  t h a t  t h e  t r a i l s  a p p e a r  o n  
o u r  m a p p i n g  s y s t e m .  W e  a r e  c o n t i n u i n g  t o  w o r k  t h e  d a t a  b a s e  t h a t ' s  
t h e  b a s i s  o f  t h a t .  W e  h a v e  a v o l u n t e e r  t h a t  is a m a s t e r s  s t u d e n t ,  
w h o  is w o r k i n g  o n  d e v e l o p i n g  a W E B  p a g e  f o r  u s  s o  t h a t  w e  w i l l  h a v e  
i n f o r m a t i o n  a v a i l a b l e  t h r o u g h  t h a t  m e d i a  t h a t  w i l l  t a l k  a b o u t  t h e  
h i s t o r y  o f  t h e  p r o j e c t ;  w i l l  t a l k  a b o u t  w h a t  p o l i c y  g u i d e l i n e s  w e  
m i g h t  h a v e ;  f r e q u e n t l y  a s k e d  q u e s t i o n s  a b o u t  R S  2 4 7 7 s ;  l i s t  t h e  
p u b l i c a t i o n s  t h a t  m i g h t  b e  a v a i l a b l e ;  h o w  p e o p l e  c a n  n o m i n a t e  a 
t r a i l ;  a n d  h o w  t h e y  c a n  p r o v i d e  u s  f u r t h e r  i n f o r m a t i o n  o n  t r a i l s  
t h e y  f e e l  a r e  i m p o r t a n t .
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W e  d o  a c t u a l l y ,  s o r t  of, m a n a g e  R S  2 4 7 7 s .  A c  l e a s t  w e  h a v e  
r e g u l a t i o n s ,  a l t h o u g h  a s  I ' v e  m e n t i o n e d ,  t h e y ' r e  u n l i k e  i n  U t a h  
w h e r e  y o u  a c t u a l l y  h a v e  a r o a d w a y  t h a t  y o u  m i g h t  b e  r e a l l y  
m a n a g i n g .  I w o u l d  s a y  t h a t  w e  a r e  m a n a g i n g ,  s o r t  of, a s  w e  d o  a
l o t  o f  t h e  s t a t e ' s  l a n d  g i v e n  o u r  l i m i t e d  r e s o u r c e s ,  s o m e w h a t  b y  
d e f a u l t ,  b u t  t h e r e  a r e  r e g u l a t i o n s  o n  t h e  b o o k s  r e l a t i n g  t o  R S  
2 4 7 7 s  a n d  h o w  t h e y  a r e  t o  b e  m a n a g e d ,  a n d  a c c e s s  i s  a l l o w e d  b y  t h e  

p u b l i c  o n  R S  2 4 7 7 s .  H o w e v e r ,  f o r  s o r t  o f  m o r e  t r a d i t i o n a l  u s e s  a s  
w i t h  o t h e r  s t a t e  l a n d s ,  m a j o r  a c t i v i t i e s  l i k e  b r i n g i n g  h e a v y  
e q u i p m e n t  o n  o r  u p g r a d i n g  t h e  R S  2 4 7 7  t o  a r o a d  w o u l d  r e q u i r e  a 
s t a t e  p e r m i t .

M r .  C h a i r m a n ,  t h e  o t h e r  t h i n g  I w o u l d  l i k e  t o  s a y  b e c a u s e  it 
a n s w e r s  s o m e  -- I t h i n k  t h i s  r e a l l y  h a s  b e e n ,  i n  t e r m s  o f  t h e  
c o l l e c t i o n  o f  t h e  i n f o r m a t i o n ,  a m a j o r  t e a m  e f f o r t .  W e ' v e  
c e r t a i n l y  g o t t e n  s o m e  g o o d  d i r e c t i o n  f r o m  t h e  D e p a r t m e n t  o f  L a w  i n  
s o m e  o f  t h e  c r i t e r i a  w e  l o o k e d  at, b u t  t h e  r e a l  w o r k  h a s  b e e n  d o n e  

b y  p e o p l e  a t  F i s h  & G a m e ,  p e o p l e  a t  t h e  D e p a r t m e n t  o f  
T r a n s p o r t a t i o n ,  p e o p l e  a t  DN R ,  a n d  t h e n  p e o p l e  l i k e  M i k e  D a l t o n  a n d  
o t h e r  p e o p l e ,  p e o p l e  i n  t h e  m i n i n g  c o m m u n i t y  a n d  o t h e r s  w h o  h a v e  

g o n e  o u t  o f  t h e  w a y  t o  h e l p  u s  f i n d  w a y s  t o  d o c u m e n t  t h e  R S  2 4 7 7 s  
t h a t  w e  h a v e  i d e n t i f i e d .  So, M r .  C h a i r m a n ,  I w o u l d  b e  h a p p y  t o  
a n s w e r  a n y  q u e s t i o n s .

C H A I R M A N  O G A N :  S e n a t o r  T a y l o r .

S E N A T O R  T A Y L O R :  O n e  -- is t h e  Y u n i k  [ph] R i v e r  w a g o n  r o a d  p a r t  o f
t h e  y o u r  5 0 0  y o u ' v e  s e l e c t e d ?

C O M M I S S I O N E R  S H I V E L Y :  Yes, it i s  o n  o u r  l i s t .

S E N A T O R  T A Y L O R :  T h e  o n l y  o t h e r  q u e s t i o n  I w o u l d  h a v e  w o u l d  b e  --
y o u  i n d i c a t e d  t h a t  b e f o r e  a p e r s o n  w o u l d  h a v e  a r i g h t  t o  c o n t i n u e  
t o  u s e  o r  e x p a n d  t h e  use, I g u e s s ,  o f  a n  R S  24 7 7  t r a i l  -- s a y  
w a n t e d  t o  w a l k  a p i e c e  o f  h e a v y  e q u i p m e n t  i n t o  h i s  m i n i n g  c l a i m  
t h a t  h e  h a s  b e e n  w a l k i n g  t o  a n d  f r o m  f o r  y e a r s  - - h e  w o u l d  h a v e  t o  
h a v e  s o m e  p e r m i t  f r o m  t h e  s t a t e  t o  u t i l i z e  h i s  t r a i l ?

C O M M I S S I O N E R  S H I V E L Y :  I d o n ' t  k n o w  t h a t  w e ' v e  h a d  a l o t  o f
e x p e r i e n c e  w i t h  t h a t ,  M r .  C h a i r m a n ,  S e n a t o r  T a y l o r .  A  l o t  o f  w h a t  
w e  h a v e  d o c u m e n t e d  a r e  t r a i l s  t h a t  a r e  n o t  c u r r e n t l y  i n  us e ,  a n d  I 
t h i n k  N a n c y  W e l c h ,  w h o  is w i t h  o u r  F a i r b a n k s  o f f i c e ,  is o n  l i n e .  
N a n c y ,  h a v e  w e  h a d  a n y  e x p e r i e n c e  w i t h  p e o p l e  t h a t  a r e  c u r r e n t l y  
u s i n g  t h e  R S  2 4 7 7 s  t h a t  h a v e  h a d  t o  g e t  p e r m i t s  f r o m  u s  t o  c o n t i n u e  
t h a t  u s a g e ?

N A N C Y  W E L C H ,  R e g i o n a l  D i r e c t o r ,  D i v i s i o n  o f  L a n d ,  D e p a r t m e n t  o f  

N a t u r a l  R e s o u r c e s :  Y e s ,  C o m m i s s i o n e r  S h i v e l y ,  w e  h a v e  i s s u e d  s o m e
p e r m i t s  f o r  R S  2 4 7 7 s  w h e r e  t h e y ' v e  w a n t e d  t o  c o n s t r u c t .

S E N A T O R  H A L F O R D :  S h e  s a i d  " w a n t e d  t o  c o n s t r u c t "  a n d  t h a t  w a s  a
d i f f e r e n t  q u e s t i o n .
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C O M M I S S I O N E R  S H I V E L Y :  Y e a h ,  N a n c y ,  t h e  q u e s t i o n  w a s  w h e t h e r  o r  n o t
-- l e t s  s a y  t h a t  t h e  p e r s o n  h a d  b e e n  r u n n i n g  a C a t  b a c k  a n d  f o r t h  
o v e r  a n  R S  2 4 7 7  a n d  w e  i d e n t i f y  it a s  a n  R S  2 4 7 7 ,  h a v e  w e  t h e n  g o n e  
o u t  a n d  a s k e d  t h e m  t o  a p p l y  f o r  a p e r m i t  t h e y  d i d n ' t  u s e d  t o  h a v e  
t o  g e t ?

N A N C Y  W E L C H :  T h a t  is c o r r e c t .  O n  t h e  [ i n d i s c . ]  t r a i l  i n
p a r t i c u l a r ,  l a s t  y e a r  w e  c l o s e d  it f o r  a p o r t i o n  o f  t h e  s e a s o n  a n d  
w e  r e q u i r e d  p e r m i t s  f o r  h e a v y  e q u i p m e n t  u s e  o n  t h a t  t r a i l .

S E N A T O R  T A Y L O R :  I g u e s s  t h a t ' s  w h a t  I w a s  g e t t i n g  at, a n d  I d i d n ' t
u n d e r s t a n d  w h e r e  a n y b o d y  t h o u g h t  t h e y  h a d  t h e  a u t h o r i t y  t o  d o  t h a t  
s i n c e  it i s  a f e d e r a l  l a w  a n d  t h e  r i g h t  e x i s t s  f r o m  t h a t  l a w  t o  t h e  
p e r s o n  w h o  is u s i n g  it.

C O M M I S S I O N E R  S H I V E L Y :  W e l l ,  Mr. C h a i r m a n ,  a n d  I d o n ' t  w a n t  t o  t r y
t o  p r a c t i c e  l a w  h e r e ,  b u t  i t ' s  a f e d e r a l  l a w  t h a t  g a v e  t h e  s t a t e  
t h e  r i g h t .  B u t  t h e  s t a t e ,  i n  o r d e r  t o  g e t  t h a t  r i g h t ,  h a d  t o  p a s s  
i t s  o w n  l e g i s l a t i o n ,  a n d  t h e  f i r s t  p i e c e  o f  l e g i s l a t i o n  t h a t  
r e l a t e d  t o  t h i s  w a s  p a s s e d  b y  t h e  t e r r i t o r i a l  g o v e r n m e n t ,  I t h i n k  

i n  1 9 2 3 .  A n d  o n e  o f  t h e  t h i n g s  t h a t  w e ' v e  a r g u e d  v e r y  s t r e n u o u s l y  
w i t h  t h e  d e p a r t m e n t  is t h a t  t h e  m a n a g e m e n t  o f  r i g h t s - o f - w a y  a r e  
u n d e r  s t a t e  law, n o t  u n d e r  f e d e r a l  law, s o  w e  d o  h a v e  t h e  r i g h t  
a n d ,  I t h i n k ,  a s  a g o v e r n m e n t  t h e  r e s p o n s i b i l i t y  t o  m a n a g e  t h e s e  
r i g h t s - o f  way.

S E N A T O R  H A L F O R D :  W e l l ,  y o u  k n o w ,  i n  t h e  r e a l  w o r l d  o f  a p p l i c a t i o n s
o f  h o w  t h e  -- i f  y o u  l o o k  i n  t h e  I d i t a r o d  d i s t r i c t ,  i n  t h e  M i n t o  
F l a t s  disti'xct, i n  t h e  w h o l e  a r e a  s o u t h  o f  R u b y ,  t h e y  m a y  n o t  h a v e  
u s e d  a r o a d  f o r  40 y e a r s ,  b u t  y o u  s e e  it a n d  y o u  s e e  t h e  e q u i p m e n t  
a t  t h e  e n d  o f  i t  a n d  t h e  m i n i n g  o p e r a t i o n  i s  s t i l l  t h e r e .  A n d  it 
m a y  b e  o n c e  e v e r y  10 y e a r s  t h a t  a p i e c e  o f  e q u i p m e n t  h a s  t o  g o  b a c k  
a n d  f o r t h  a c r o s s  that, b u t  I t h i n k  t h e y  w o u l d  b e  v i o l e n t l y  o p p o s e d  
t o  n o t  b e i n g  a b l e  t o  u s e  t h a t  a n d  n o t  s a y i n g  t h a t  w a s  c l e a r l y  a n  R S  
2 4 7 7 .  T h e y ' r e  m o r e  v i s i b l e  o n  t h e  g r o u n d  t h a n  t h e  d o g  s l e d  m a i l  
r o u t e s  w e r e .

C O M M I S S I O N E R  S H I V E L Y :  W e l l ,  Mr. C h a i r m a n ,  S e n a t o r  H a l f o r d ,  t h a t ' s
s o m e w h a t  t r u e ,  b u t  t h e y  a r e  n o t  t h e i r  r i g h t s - o f  wa y ,  t h e y  a r e  
p u b l i c  r i g h t s - o f - w a y  a n d  t h e  s t a t e  m a n a g e s  p u b l i c  r i g h t s - o f - w a y .  
F o r  i n s t a n c e ,  I c a n ' t  d r i v e  m y  s n o w  m a c h i n e  o n  t h e  h i g h w a y s .  
T h a t ' s  a  m a n a g e m e n t  d e c i s i o n  t h a t  w e  h a v e  m a d e  f o r  s a f e t y  r e a s o n s  
a n d  i n  o r d e r  t o  p r o t e c t  c e r t a i n  r e s o u r c e s  i n  w a y s  t h a t  p e r h a p s  t h e y  
d i d n ' t  u s e d  t o  b e  p r o t e c t e d  40 y e a r s  a g o .  W e  m a y  n e e d  t o  r e g u l a t e  
-- I m e a n ,  I t h i n k  t h a t  i n  t h e s e  c a s e s  w h e r e  p e o p l e  a s k  f o r  t h e  
r i g h t  t o  d o  t h i s  o u r  i n c l i n a t i o n  i s  t o  g i v e  t h e  p e r m i t ,  n o t  t o  n o t  
g i v e  t h e m  it. B u t  t h a t ' s  o u r  c u r r e n t  r e g u l a t i o n s  a n d  w e  o p e r a t e  
u n d e r  t h o s e  r e g u l a t i o n s .

S E N A T O R  H A L F O R D :  O k a y ,  l e t ' s  t a k e  o n e  o f  t h e s e  t h a t ' s  f a i r l y
c o m p l e x .  A g a i n ,  y o u  l e a v e  a c o m m u n i t y  w i t h  a p i e c e  o f  h e a v y  
e q u i p m e n t  a n d  y o u ' r e  t r y i n g  t o  g o  t o  s o m e  p l a c e  t h a t ' s  60 m i l e s
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f u r t h e r  a w a y .  I t ' s  g o t  a s t a t e  l a n d  s e g m e n t ,  i t ' s  g o t  a  p r i v a t e  
l a n d  s e g m e n t ,  i t ' s  g o t  a  N a t i v e  s e l e c t i o n  s e g m e n t ,  i t ' s  g o t  a 
f e d e r a l  s e g m e n t ,  a n d  i t ' s  g o t  a  f e d e r a l  s e g m e n t  w i t h  a d d e d  
r e s t r i c t i o n s .  N o w ,  it s o u n d e d  l i k e  t h e  b e s t ,  o r  at l e a s t  t h e  U t a h  
a d v i c e  w a s  u s e  it a n d  l e t  s o m e b o d y  e l s e  s u e  y o u .  N o w  w h e r e  i s  t h e  
s t a t e  g o i n g  t o  c o m e  d o w n  i n  t h e  f i v e  d i f f e r e n t  l a w  s u i t s  f i l e d  
a g a i n s t  t h e  g u y  t h a t  u s e d  it.

C O M M I S S I O N E R  S H I V E L Y :  W e l l ,  Mr. C h a i r m a n ,  S e n a t o r  H a l f o r d .  F i r s t

o f  al l ,  u n d e r  t h e  t h e o r y  a s  I u n d e r s t a n d  it, i t ' s  a l e g i t i m a t e  R S  
2 4 7 7 ,  w e  c u r r e n t l y  o w n  it, s o  t h e  o n l y  p e r s o n  t h a t  t h a t  i n d i v i d u a l  
w o u l d  h a v e  t o  c o m e  t o  is u s  f o r  a  p e r m i t  b e c a u s e  w e  m a n a g e  t h e  R S  
2 4 7 7 ,  t h e  N a t i v e  c o r p o r a t i o n  d o e s n ' t ,  t h e  f e d e r a l  g o v e r n m e n t . . . .  
N o w  I ' m  n o t  s a y i n g  t h a t  w h e n  w e  d i d  t h a t  if p a r t  o f  t h a t  w a s  a c r o s s  
D e n a l i  N a t i o n a l  P a r k  t h a t  t h e  D e p a r t m e n t  o f  I n t e r i o r  w o u l d n ' t  
a t t e m p t  t o  d o  e x a c t l y  w h a t  t h e y ' v e  d o n e  i n  U t a h ,  i n  f a c t  I s u s p e c t  
t h e y  w o u l d .  T h e y  w o u l d  t r y  t o  s t o p  it. If w e  t h o u g h t  it w a s  
l e g i t i m a t e ,  y o u  k n o w ,  d e p e n d i n g  o n  w h e r e  w e  w e r e  w i t h  t h e  
l i t i g a t i o n  a n d  e v e r y t h i n g  e l s e ,  w e  m i g h t  o r  m i g h t  n o t  s u p p o r t  t h e  
p e r s o n  i n  t h e i r  a t t e m p t s  t o  c o m b a t  t h e  f e d e r a l  g o v e r n m e n t  i f  t h e  
f e d e r a l  g o v e r n m e n t  t o o k  t h e m  t o  c o u r t .

S E N A T O R  H A L F O R D :  O k a y ,  l e t s  c a r r y  o u r  e x a m p l e  t o  -- a n d  l e t s  s a y
t h i s  i s  o n e  o f  t h e  r o u t e s  o n  t h e  50 0 ,  o r  w h a t e v e r  it is, t h a t  h a v e  

b e e n  c l e a r l y  d o c u m e n t e d  a n d  t h e  d a t a  b a s e  is t h e r e  s o  t h a t  t h e  
f a c t u a l  q u e s t i o n s  o f  p r i o r  u s e  h a v e  b e e n  a n s w e r e d ,  b u t  t h a t  t h i s  
r o u t e  i n c l u d e s  s t a t e  l a n d ,  p r i v a t e  n o n  N a t i v e ,  p r i v a t e  N a t i v e  a n d
f e d e r a l  l a n d .  W i l l  y o u  t r e a t  a l l  o f  t h a t  l a n d  t h e  s a m e  w a y  i n
i s s u i n g  t h e  p e r m i t  i f  t h e  t r a i l  is o f  t h e  s a m e  u s e  a n d  h i s t o r y  i n  
t h e  w h o l e  g r o u p ?

C O M M I S S I O N E R  S H I V E L Y :  A t  t h i s  p o i n t ,  S e n a t o r  H a l f o r d ,  w e  t r e a t  t h e
w h o l e  t r a i l  t h e  s a m e  w a y .  I t h i n k  t h a t  a s  w e  g e t  i n t o  t h i s  a n d  g e t  
i n t o  m o r e  m a n a g e m e n t ,  n o t i f i c a t i o n  o f  p e o p l e  who, p a r t i c u l a r l y  
p r i v a t e  l a n d  o w n e r s ,  I t h i n k  it w o u l d  b e  a p p r o p r i a t e ,  y o u  k n o w ,  if 
p e o p l e  w e r e  a p p l y i n g  f o r  p e r m i t s .  T h e  o t h e r  t h i n g  t h a t  I t h i n k  is 
i m p o r t a n t  t h a t  -- l e t s  g o  b a c k  t o  t h e  F i s h  & G a m e  e x a m p l e s  -- t h a t  
a n  R S  2 4 7 7  t r a i l  a c r o s s  p r i v a t e  l a n d s  d o e s  n o t  g i v e  t h e  p e r s o n  t h e  
r i g h t  t o  s h o o t  a n y t h i n g  o n  t h o s e  p r i v a t e  l a n d s  j u s t  t o  g e t  f r o m  o n e  
s e t  o f  p u b l i c  l a n d s  t o  t h e  o t h e r  set, a s s u m i n g  t h a t  t h e  p r i v a t e  
l a n d  o w n e r  w o u l d  w a n t  a c c e s s  t o  t h o s e  l a n d s  r e s t r i c t e d .

S E N A T O R  H A L F O R D :  Y e a h ,  a n d  I d o n ' t  d i s a g r e e  w i t h  t h a t .  O n e  o f  t h e
c o n s i d e r a t i o n s  I t h i n k  t h a t  s o m e  h a v e  h e a r d  is t h a t  t h e  s t a t e  w o u l d  

b e  t r y i n g  t o  f o r c e  p e o p l e  t o  u s e  s e c t i o n  l i n e  e a s e m e n t s  i n s t e a d  o f  
R S  2 4 7 7 s  o r  t o  b u y  a c c e s s  i n s t e a d  o f  u s i n g  R S  2 4 7 7 s  i n  s o m e  c a s e s ,  
a n d  I j u s t  w a n t e d  t o  m a k e  s u r e  t h a t  w a s n ' t  t h e  c a s e .

C O M M I S S I O N E R  S H I V E L Y :  Mr. C h a i r m a n ,  S e n a t o r  H a l f o r d .  I h a v e  n o t
h e a r d  o f  t h a t .  T h e r e  is a w h o l e  l e g a l  i s s u e ,  a s  y o u  k n o w ,  a b o u t  
u n s u r v e y e d  s e c t i o n  l i n e  e a s e m e n t s ,  a n d  m o s t  o f  t h e  s t a t e  is 
u n s u r v e y e d .  W h e r e  w e ' v e  v a c a t e d  e a s e m e n t s  -- i t ' s  a c t u a l l y  o f t e n
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s e c t i o n  l i n e  e a s e m e n t s  t h a t  w e  v a c a t e  i n  c o m m u n i t i e s  o n c e  t h e r e ' s  
a n  e s t a b l i s h e d  t r a n s p o r t a t i o n  p a t t e r n ,  b u t  I k n o w  n o t h i n g  i n  p o l i c y  
t h a t  I ' m  a w a r e  o f  w h e r e  w e ' r e  t e l l i n g  p e o p l e  t o  g o  u s e  s e c t i o n  l i n e  
e a s e m e n t s .  A n d  s e c t i o n  l i n e  e a s e m e n t s  w o r k  v e r y  w e l l  w h e n  I g o  
b a c k  t o  N e b r a s k a  t o  v i s i t  m y  w i f e ' s  f a m i l y  a n d  d r i v e  o n  a l l  o f  
t h o s e  r o a d s  t h a t  a r e  i n  s q u a r e s .  T h e y  a r e  a l i t t l e  m o r e  d i f f i c u l t  
t o  u s e  u p  h e r e .

R E P R E S E N T A T I V E  G R E E N :  W e  h a v e  5 0 0  a n d  s o m e  t r a i l s  t h a t  h a v e  b e e n
d e l i n e a t e d  a n d  w e  s a y  t h a t  w e  h a v e  a u t h o r i t y  o v e r  t h o s e .  D o e s  it 
m a k e  a n y  d i f f e r e n c e  i n  y o u r  e s t i m a t i o n ,  a n d  p r o b a b l y  t h i s  s h o u l d  b e  
t o  t h e  a t t o r n e y  g e n e r a l ,  b u t  i n  e i t h e r  o f  y o u r  e s t i m a t i o n ,  t h a t  if 
w e  h a v e  e x e r c i s e d ,  s u c h  a s  t h e  e x a m p l e  t h a t  t h e  s e n a t o r  h a s  g i v e n ,  
s o m e  s o r t  of d e c i s i o n  m a k i n g  o v e r  t r a i l  "a", b u t  t h e r e  is "b", "c", 
"d" a n d  "e" t h a t  w e  r e a l l y  h a v e n ' t  d o n e  m u c h  w i t h  -- w e  m a y b e  j u s t  
o n l y  f o u n d  o u t  a b o u t  t h e m  t h e  l a s t  y e a r  o r  s o  -- b u t  t h e y ' r e  t h e r e  
a n d  w e ' r e  s t i l l  c l a i m i n g  t h e m ,  b u t  w e  h a v e n ' t  d o n e  a n y t h i n g .  D o e s  
t h a t  m a k e  a n y  d i f f e r e n c e  a s  t o  w h e t h e r  t h e  s t a t e  h a s  o r  h a s  n o t  
e x e r c i s e d  p r i o r  a u t h o r i t y  i n  o u r  c l a i m s  for, o r  is it R S  2 4 7 7  y e s  
o r  n o  a n d  it d o e s n ' t  m a t t e r ?

C O M M I S S I O N E R  S H I V E L Y :  W e l l ,  Mr. C h a i r m a n ,  R e p r e s e n t a t i v e  G r e e n ,
t h e  b a s i c  u n d e r p i n n i n g  o f  R S  2 4 7 7 s  is u s a g e  t h a t  o c c u r r e d  p r i o r  t o  
1 9 7 6  w h e n  F L M P A  w a s  p a s s e d ,  a n d  s o  t h a t  b a s i c a l l y  g i v e s  y o u  y o u r  
r i g h t .  O n c e  w e ' v e  i d e n t i f i e d  t h e  t r a i l ,  if w e ' v e  g o t  a c a s e  w h e r e  
o n  o n e  t r a i l  p e o p l e  h a v e  c o m e  t o  u s  f o r  p e r m i t s  b e c a u s e  t h e y ' r e  
r u n n i n g  a C a t  a c r o s s  a n d  f o u r  o t h e r  t r a i l s  r e a l l y  a r e n ' t  c u r r e n t l y  
b e i n g  u s e d ,  t h a t  r e a l l y  s h o u l d  n o t  a f f e c t  t h e  b a s i c  l e g a l  
u n d e r p i n n i n g s .  I n  f a c t ,  o n  t h e  o t h e r  h a n d  it w i l l  b e  p r e c i s e l y  
w h e n  w e  s t a r t  i s s u i n g  s o m e  o f  t h o s e  k i n d s  o f  p e r m i t s  w h e n  t h e  R S  
2 4 7 7 s  c r o s s  N a t i v e  a n d  f e d e r a l  l a n d  t h a t  s o m e  o f  t h e s e  i s s u e s  w i l l  
c o m e  h e a d  t o  h e a d  w i t h  t h e  f e d e r a l  g o v e r n m e n t .

S E N A T O R  H A L F O R D :  Y o u  k n o w ,  t h e  q u e s t i o n  o f  d e f i n i t i o n  o f  " p r i o r
u s e "  -- it s e e m s  t h a t  t h e  s t a t e  p o l i c y  t h e n  s a y s  t h a t  t h e r e  a r e  a n  
i n f i n i t e  n u m b e r  o f  d i f f e r e n t  R S  2 4 7 7 s  o v e r  t h e  s a m e  r o u t e  d e p e n d i n g  

o n  w h a t  d e g r e e  o f  u s e  t h a t  y o u  d e c i d e  t h a t  t h e r e  w a s .  W h a t  is t h e  
p r e v i o u s ,  n o t  s o  m u c h  t h e  c u r r e n t ,  w h a t  is t h e  p r e v i o u s  f e d e r a l  
p o l i c y  w i t h  r e g a r d  t o  h o w  t h e y  v i e w e d  R S  2 4 7 7 s  p r i o r  t o  t h e  B a b b i t t  
l e t t e r .

C O M M I S S I O N E R  S H I V E L Y :  Mr. C h a i r m a n ,  s e n a t o r ,  I c a n ' t  a n s w e r  t h a t .

S E N A T O R  H A L F O R D :  O k a y ,  m a y b e  t h e  a t t o r n e y  g e n e r a l  c a n .  W e ' l l  w a i t
u n t i l  w e  g e t  t o  h i m .  T h a n k s .

C H A I R M A N  O G A N :  S e n a t o r  L i n c o l n ,  i m p a t i e n t l y  w a i t i n g ?

S E N A T O R  L I N C O L N :  Y e s ,  a n d  t h i s  m i g h t  b e  f o r  t h e  a t t o r n e y  g e n e r a l ,
b u t  I ' l l  a s k  it s i n c e  D N R  w a s  i n  c h a r g e  o f  t h e  R S  2 4 7 7 .  J u s t  t o
c l a r i f y  f o r  t h e  A d m i n i s t r a t i o n ' s  e f f o r t  i n t o  i d e n t i f y i n g  t h e  R S
2 4 7 7 s  a c r o s s  t h e  s t a t e ,  I n o t e d  t h a t  i n  y o u r  l i t t l e  " H o w  t o
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N o m i n a t e "  o f  J a n u a r y  o f  '94 y o u  t a l k  a b o u t  t h e  o n e - y e a r  f u n d i n g  a n d
t h e  d o c u m e n t a t i o n  u p  t o  t h e  5 0 0  r i g h t s - o f - w a y  t h a t  y o u  h a v e  e l u d e d
t o  h e r e  o f  t h e  1 , 2 0 0  t h a t  w e r e  n o m i n a t e d .  S o  a s  t h e  g e n e r a l  p u b l i c  
a n d  I t h i n k  s o m e  o f  u s  w i t h i n  t h i s  b u i l d i n g  h e r e  d o n ' t  f e e l  t h a t  
t h e  A d m i n i s t r a t i o n  h a s  b e e n  d r a g g i n g  t h e i r  f e e t  i n  i d e n t i f y i n g  a n d  
f i l i n g  t h e s e  p a r t i c u l a r  p a r c e l s ,  I ' d  l i k e  t o  h e a r  y o u r  r e s p o n s e  o n  
w h y  f r o m  '94 on, -- a n d  I k n o w  s o m e o n e  e l u d e d  t o  t h e  f u n d i n g  t h a t  

w a s  r e c e i v e d  -- b u t  w h y  5 0 0  c a s e s  w e r e  s o r t  o f  s t o p p e d  i n  '94 a n d  
t h e r e  h a v e n ' t  b e e n  a n y m o r e  a d d e d  t o  t h e  l i s t  s i n c e  t h e n .  I w o u l d  
a s k  t h a t  i n  t h a t  q u e s t i o n  -- w e  h e a r d ,  a n d  I d o n ' t  k n o w  if M i k e  w a s  
r e p r e s e n t i n g  t h e  O u t d o o r  C o u n c i l ,  b u t  t h a t  t h e  W r a n g e l l - S t .  E l i a s  
h a d  n o t  b e e n  f i l e d  a n d  t h e y  w i s h e d  t h e y  h a d  t i m e  t o  h a v e  f i l e d  i n  
t h a t  a r e a ,  a n d  w h e t h e r  s o m e  o f  t h e  W r a n g e l l - S t .  E l i a s  h a s  b e e n  i n
f a c t  d o c u m e n t e d  a n d  is a p a r t  o f  t h a t  500, a n d  w h y  t h e  O u t d o o r
C o u n c i l  w o u l d  h a v e  t o  s c u r r y  a r o u n d  r e a l l y  q u i c k l y  t o  g e t  I t h i n k  

it w a s  2 4 0  a r e a s  f i l e d  u n d e r  t h i s  2 4 7 7 ?

C O M M I S S I O N E R  S H I V E L Y :  Mr. C h a i r m a n ,  S e n a t o r  L i n c o l n .  W e l l ,  I
a c t u a l l y  a m  n o t  c l e a r  a b o u t  t h e  w h o l e  l e g a l  b a s i s  o f  t h e  
n o t i f i c a t i o n  o f  t h e  f e d e r a l  g o v e r n m e n t  a n d  w h a t  t h a t  m e a n s  i n  t e r m s  
o f  t h e  R S  2 4 7 7  p r o c e s s .  I d o  k n o w  t h a t  t h e r e  is s o m e  d i s c u s s i o n  
a b o u t  w h e t h e r  a s t a t u t e  o f  l i m i t a t i o n s  e x i s t s  o n  c e r t a i n  
c o n s e r v a t i o n  s y s t e m  u n i t s .  W e  h a v e  i d e n t i f i e d  s o m e  r i g h t s - o f - w a y  
w i t h i n  W r a n g e l l - S t .  E l i a s  a n d  I c a n ' t  t e l l  y o u  h o w  m a n y  r i g h t  no w .  
W e  d i d  n o t  s t o p  t h e  p r o c e s s  i n  1 9 9 4 .  W e  h a v e  c o n t i n u e d  t o  w o r k  t h e  
e x i s t i n g  f i l e s ,  w e ' v e  c o n t i n u e d  t o  a d d  a f e w  n e w  o n e s ,  I t h i n k  
e a c h  y e a r .  A n d  I t h i n k  t h e  a t t o r n e y  g e n e r a l  m a y  w a n t  t o  tal w h e n  
h e  g e t s  h i s  t u r n  a b o u t  t h e  w h o l e  a s s e r t i o n  p r o c e s s  a n d  t h u n  t h e  
l e g a l  c h a l l e n g e s  t h a t  w e  m a y  f a c e  a s  w e  t a k e  s o m e  o f  t h e s e  t h i n g s  
t o  c o u r t .

S E N A T O R  G R E E N :  I d i d n ' t  u n d e r s t a n d  t h e  l a s t  s e n t e n c e  t h a t  y o u

s a i d .  It w a s  s o m e t h i n g  " u n l e s s  w e  g o  t o  c o u r t  it w o u l d  r e q u i r e . . . "

C O M M I S S I O N E R  S H I V E L Y :  W h a t  I w a s  s a y i n g ,  I m e a n ,  t h e r e ' s  t h e  w h o l e
p r o c e s s  o f  t h e  o f f i c i a l  n o t i f i c a t i o n  o f  t h e  f e d e r a l  g o v e r n m e n t ,  a n d  
I ' m  n o t  s u r e  w h a t  -- y o u  k n o w ,  w e  i n  n o t i f y i n g  t h e m ,  i f  w e  r e a l l y  
b e l i e v e  t h e y  e x i s t  is a n  i m p o r t a n t  p a r t  o f  t h e  p r o c e s s  if w e ' v e  g o t  

t h e  l e g a l  b a s i s .  I c a n ' t  a n s w e r  t h a t ,  a n d  t h e  a t t o r n e y  g e n e r a l  c a n  
p r o b a b l y  a n s w e r  t h a t  p l u s  s o m e  o f  t h o s e  i s s u e s  t h a t  w i l l  c o m e  u p  as 
w e  s t a r t  t o  l i t i g a t e  s o m e  o f  t h e s e  w h e r e  t h e  f e d e r a l  g o v e r n m e n t  
c l e a r l y  o b j e c t s  t o  o u r  m a n a g e m e n t  o r  p r i v a t e  l a n d  o w n e r s  w h o  m i g h t  
o b j e c t  t o  o u r  m a n a g e m e n t .

R E P R E S E N T A T I V E  H U D S O N :  F o r  t h e  l a y  p e r s o n ,  is t h e r e  a c o m m o n
s t a t e m e n t  a s  t o  w h a t  t h e  c u r r e n t  is? Y o u  k n o w ,  w e  h e a r d  f r o m  M i k e  
D a l t o n  a b o u t  t h e  a c t i o n  t h a t  t h e y ' v e  t a k e n  u p  t h e r e  a n d  w h a t  w a s  

d o n e  b a c k  i n  B r u c e  C a m p b e l l  d a y s ,  a n d  s o m e  o f  u s  a r e  l a b o r i n g  u n d e r  
j u s t  w h e r e  w e  are, w h a t  d o  w e  ow n ,  w h a t ' s  o u r  g o a l ,  a r e  w e  g o i n g  t o  
h a v e  t o  t r y  e a c h  o n e  o f  t h e s e ,  o r  t h e r e  is s o r t  o f  a b l a n k e t  c a s e ?  
P e r h a p s  t h e  a t t o r n e y  g e n e r a l  c a n  a n s w e r  s o m e  o f  t h e s e  q u e s t i o n s ,  
b u t  j u s t ,  y o u  k n o w ,  if t h e r e  is a n y  h e l p  y o u  c a n  g i v e  u s  a l o n g
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t h o s e  l i n e s ,  t h a t  w o u l d  b e  b e n e f i c i a l .

C O M M I S S I O N E R  S H I V E L Y :  W e l l ,  Mr. C h a i r  a n d  R e p r e s e n t a t i v e  H u d s o n ,
w e  m a y  u l t i m a t e l y  h a v e  t o  l i t i g a t e  e a c h  a n d  e v e r y  o n e  i f  t h e  
f e d e r a l  g o v e r n m e n t  w a n t s  t o  f i g h t  u s  o r  p r i v a t e  l a n d  o w n e r s .  
O b v i o u s l y ,  i f  t h e  R S  2 4 7 7  is o n  s t a t e  l a n d ,  w e  c a n  d e c l a r e  it a n d  
i t s  o u r s  a n d  w e  m a n a g e  it. I t h i n k  it is o u r  h o p e  a s  w e  s t a r t  t o  

l i t i g a t e  s o m e  o f  t h e s e  a n d  a l s o  l o o k  a t  o t h e r  l i t i g a t i o n s  s u c h  a s  
t h e  l i t i g a t i o n  t h a t ' s  c u r r e n t l y  g o i n g  o n  i n  U t a h  t h a t  t h e r e  w i l l  b e  
s o m e  p r i n c i p l e s  set, j u s t  a s  t h e r e  w e r e  s o m e  p r i n c i p l e s  s e t  i n  t h e  
n a v i g a b i l i t y  i s s u e ,  t h a t  w i l l  r e s o l v e  a l o t  o f  t h e s e  i s s u e s .  B u t  
I c a n ' t  p r e d i c t ,  a n d  p a r t i c u l a r l y  t h e  R S  2 4 7 7 s  t h a t  a r e  i n  

c o n s e r v a t i o n  s y s t e m  u n i t s .  I s u s p e c t ,  a b s e n t  u l t i m a t e l y  s o m e  k i n d  
o f  n e g o t i a t i o n  w i t h  t h e  D e p a r t m e n t  o f  I n t e r i o r ,  w h i c h  t h e y  s e e m  
v e r y  u n w i l l i n g  t o  p a r t i c i p a t e  in, w e ' l l  p r o b a b l y  g o  o n e  b y  o n e
b e c a u s e  t h e y  w i l l  j u s t  c o m e  u p  a n d  s a y  " W e l l ,  y o u  d o n ' t  h a v e  t h e
i n f o r m a t i o n  t o  v a l i d a t e  t h a t  t h a t ' s  a n  R S  2 4 7 7 "  a n d  t h e n  w e ' l l  h a v e  
t o  s a y  " W e l l ,  y e s  w e  d o  a n d  h e r e  it i s . "

C H A I R M A N  O G A N :  S e n a t o r  H a l f o r d .

S E N A T O R  H A L F O R D :  If a g r o u p  o f  c i t i z e n s  w i t h  v e r y  l i t t l e  m o n e y  c a n
a s s e r t  2 4 0  o r  w h a t e v e r  it is o f  t h e s e ,  if w e  f u n d  t h e  m o n e y ,  w i l l  
y o u  a s s e r t  t h e  r e m a i n d e r  o f  t h e  o n e s  t h a t  y o u  h a v e  r e s e a r c h e d ,  a t  
l e a s t  f i l e  t h e m  w i t h  BLM, g e t  t h e m  s t a m p e d  in, a n d  t a k e  t h e m  a n d  
r e c o r d  t h e m  a t  t h e  s t a t e  r e c o r d e r ' s  o f f i c e s  s o  t h e y  a r e  a c t u a l l y  
r e c o r d e d  a n d  p a r t  o f  t h e  r e c o r d  i n  t h a t  w a y ?

C O M M I S S I O N E R  S H I V E L Y :  I d o n ' t  s e e  a n y  r e a s o n  w h y  w e  w o u l d n ' t  d o
t h a t ,  s e n a t o r ,  g i v e n  w h a t  I u n d e r s t a n d  is t h e  g o v e r n o r ' s  i n t e r e s t  
i n  t h i s  i s s u e  r i g h t  no w .

S E N A T O R  H A L F O R D :  I w o u l d  v e r y  m u c h  l i k e  a n  e s t i m a t e  o f  t h o s e  c o s t s
if y o u  w o u l d  g e t  t h a t  b a c k  t o  us. I t h i n k  it o n l y  c o s t ,  y o u  k n o w ,  
t w o  h o u r s  a n d  $8 a p i e c e  f o r  t h e  o n e s  d o n e  b y  v o l u n t e e r s ,  a n d  if 
t h i s  c o u l d  b e  d o n e  f o r  10 t i m e s  t h a t ,  it w o u l d  s t i l l  b e  a b a r g a i n  
f o r  t h e  f u t u r e  o f  t h e  s t a t e  o f  A l a s k a  I w o u l d  t h i n k .

C O M M I S S I O N E R  S H I V E L Y :  W e l l ,  Mr. C h a i r m a n  a n d  S e n a t o r  H a l f o r d ,  I

t h i n k  t h a t  w h a t  t h e y  f i l e d  w a s  l a r g e l y  o u r  w o r k ,  if I u n d e r s t a n d  
it, a n d  w h i c h  m a n y  o f  t h e m  h a d  p a r t i c i p a t e d  in.

C H A I R M A N  O G A N :  O n  t h a t  p o i n t ,  c o m m i s s i o n e r ,  is t h e r e  a n y  r e a s o n
w h y  a c i t i z e n ' s  g r o u p  h a d  t o  p i c k  u p  t h a t  b a l l  a n d  r u n  w i t h  i t ?

C O M M I S S I O N E R  S H I V E L Y :  T h e y  f e l t  it w a s  n e c e s s a r y  t o  d o  a n d  w e
h a d n ' t  g o t t e n  t h e r e ,  a n d  t h a t ' s  a l l  I c a n  t e l l  y o u .

C H A I R M A N  O G A N :  Is t h a t  a m a t t e r  o f  a n  i n t e r n a l  p o l i c y  c a l l  f r o m
t h e  t h i r d  f l o o r  o r  g r o u p s  t h a t  a r e  i n f l u e n c i n g  t h e  t h i r d  f l o o r ?

C O M M I S S I O N E R  S H I V E L Y :  No, I t h i n k  i t ' s  m o r e  a m a t t e r  o f  t h e  f a c t
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o f  d i f f e r e n t  p r i o r i t i e s  w i t h i n  t h e  d e p a r t m e n t  a n d  w h e r e  w e  p l a c e  

o u r  w o r k l o a d .

C H A I R M A N  O G A N :  T h a n k  you, si r .  A n y  o t h e r  q u e s t i o n s  o f  t h e
c o m m i s s i o n e r ?  H e a r i n g  n o n e ,  l a st, b u t  c e r t a i n l y  n o t  l e a s t ,  t h e  
a t t o r n e y  g e n e r a l  o f  t h e  s t a t e  o f  A l a s k a ,  B r u c e  B o t e l h o .

A T T O R N E Y  G E N E R A L  B O T E L H O :  T h a n k  y o u ,  Mr. C h a i r m a n .  M y  n a m e  is
B r u c e  B o t e l h o ,  a t t o r n e y  g e n e r a l .  B e f o r e  I g e t  i n t o  m y  m o r e  
p r e p a r e d  r e m a r k s  I w o u l d  c o m m e n t  t h a t  t h i s  h a s  b e e n  a v e r y  
i m p r e s s i v e  h e a r i n g  i n  t e r m s  o f  t h e  c a l i b e r  o f  p e o p l e  y o u  b r o u g h t  
b e g i n n i n g  w i t h  M i k e  D a l t o n ,  w h o  m o r e  t h a n  a n y  o t h e r  p e r s o n  h a s  b e e n  
a s s o c i a t e d  w i t h  t h e  R S  2 4 7 7  i s s u e  i n  t h i s  s t a t e ,  a n d  e n d i n g  i n  

t e r m s  o f  t h e  p r i v a t e  p a r t i c i p a n t s  w i t h  B a r b a r a  H j e l l e  w i t h  w h o m  m y  
s t a f f  h a s  w o r k e d ,  an d ,  i n  p a r t i c u l a r ,  E l i z a b e t h  B a r r y  w h o  i s  t h e  
a s s i s t a n t  a t t o r n e y  g e n e r a l  w h o  h e a d s  o u r  N a t u r a l  R e s o u r c e s  S e c t i o n  
i n  A n c h o r a g e  a n d  w h i c h  i n c l u d e s  o u r  s t a t e h o o d  d e f e n s e  c o m p o n e n t .  
Ms. B a r r y  is i n  t h e  r o o m  h e r e  t o d a y  a n d  s h e  is c e r t a i n l y  a v a i l a b l e  
t o  e l a b o r a t e  o n  q u e s t i o n s  t h a t  I ' m  u n a b l e  t o  a n s w e r .  B u t  I w o u l d  
n o t e  t h a t  b o t h  M s .  H j e l l e  a n d  Ms. B a r r y  h a v e  w o r k e d  t o g e t h e r  i n  
W a s h i n g t o n ,  D . C . ,  n o t  o n l y  i n  t e s t i f y i n g  a g a i n s t  e f f o r t s  b y  t h e  
D e p a r t m e n t  o f  I n t e r i o r  t o  u n d u l y  r e s t r i c t  t h e  v i n d i c a t i o n  o f  s t a t e  
r i g h t s  o f  R S  2 4 7 7 ,  b u t  a l s o  to w o r k  w i t h  t h e  r e s p e c t i v e  d e l e g a t i o n s  

o f  U t a h  a n d  A l a s k a  i n  f a s h i o n i n g  s o m e  c o n g r e s s i o n a l  s o l u t i o n .

I t h i n k  t h a t  a s  I ' v e  h e a r d  t h e  t e s t i m o n y  t o d a y  t h e r e ' s  p r o b a b l y  
b e e n  t h r e e  o r  f o u r  q u e s t i o n s  t h a t  a r e  o v e r r i d i n g  w h i c h  I w i l l ,  
d u r i n g  t h e  c o u r s e  o f  c o m m e n t s ,  t r y  t o  a d d r e s s ,  b u t  I t h i n k  p r o b a b l y  

t h e  b e g i n n i n g  p o i n t  r e l a t e s  b a c k  t o  C h a i r m a n  H u d s o n ' s  c o m m e n t s  
a b o u t  t h e  p r o c e s s ,  w h e t h e r  w e  h a v e  t o  l i t i g a t e  e a c h  a n d  e v e r y  o n e  
o f  t h e s e  i s s u e s ,  a n d  w h e r e  d o e s  t h a t  t a k e  p l a c e .

A s  I t h i n k  o t h e r s  h a v e  a m p l y  m a d e  c l e a r ,  t h e  R S  2 4 7 7  s t a t u t e  w a s  
o n e  f i r s t  e n a c t e d  i n  1 8 6 6  a n d  it w a s  r e p e a l e d  i n  197 6 ,  b u t  w i t h  t h e  
u n d e r s t a n d i n g  t h a t  it d i d  n o t  i n  a n y  w a y  e x t i n g u i s h  r i g h t s - o f - w a y ,  
c o n s t r u c t i o n  o f  h i g h w a y s  t h a t  h a d  t a k e n  p l a c e  p r i o r  to t h a t  d a t e .  
T h e  D e p a r t m e n t  o f  I n t e r i o r  d i d  a d o p t  r e g u l a t i o n s ,  a n d  i n  a d d i t i o n ,  
i n  1 9 8 8 ,  m o s t  i m p o r t a n t l y  I t h i n k  i n  t e r m s  o f  w h a t  t h e  c u r r e n t  
s e c r e t a r y  o f  I n t e r i o r  h a s  d o n e ,  S e c r e t a r y  H o d e l  a d o p t e d  i n  D e c e m b e r  
o f  1 9 8 8  a p o l i c y  w h i c h  w a s  t h e  r e s u l t  o f  e x t e n s i v e  n e g o t i a t i o n s  
b e t w e e n  A l a s k a  a n d  o t h e r  w e s t e r n  s t a t e s  a b o u t  h o w  t h o s e  r e g u l a t i o n s  
w o u l d  b e  i n t e r p r e t e d  i n  I n t e r i o r  a n d  t a k i n g  i n t o  a c c o u n t  i s s u e s  
t h a t  w e r e  o f  p a r t i c u l a r  c o n c e r n  t o  A l a s k a .  A n d  I t h i n k  o n e  m o s t  
i m p o r t a n t l y  h i g h l i g h t e d  w a s  t h e  d e f i n i t i o n  o f  w h a t  c o n s t i t u t e d  a 
h i g h w a y .

E a r l y  o n  i n  t h e  C l i n t o n  A d m i n i s t r a t i o n ,  b e  I n n i n g  i n  a b o u t  J u l y  o f  
1 9 9 3 ,  S e c r e t a r y  B a b b i t t  f i r s t  i n d i c a t e d  h x s  i n t e n t i o n  t o  m o v e  o n  
r e g u l a t i o n s  w i t h i n  t h e  D e p a r t m e n t  o f  I n t e r i o r  t o  b r i n g  R S  2 4 7 7  
u n d e r  c o n t r o l  b y  w h i c h  h e  m e a n t  t h a t  r e g u l a t i o n s  w o u l d  h a v e  t h e  
e f f e c t  o f  r e s t r i c t i n g  t h e  d e f i n i t i o n  o f  " c o n s t r u c t i o n " ;  t h e  
d e f i n i t i o n  o f  " h i g h w a y "  w o u l d  a t t e m p t  t o  i m p o s e  a v e r y  s p e c i f i c
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p r o c e s s  f o r  h a v i n g  t h e  R S  2 4 7 7  a d j u d i c a t e d ;  a n d  p e r h a p s  m o s t  
i m p o r t a n t l y ,  f r o m  m y  p e r s p e c t i v e ,  t r y i n g  t o  d o  a c u t o f f  d a t e  a f t e r  

w h i c h  n o  m o r e  R S  2 4 7 7  r i g h t s - o f  w a y  c o u l d  b e  e s t a b l i s h e d .

T h e  c o n s e q u e n c e  -- w e l l ,  t h e  n e x t  s t e p  e l a b o r a t e d  o n  w a s  h i s  
f o l l o w - t h r o u g h  o n  t h a t  a n n o u n c e d  i n t e n t i o n  w h i c h  w a s  t o  a d o p t  
r e g u l a t i o n s ,  w h i c h  t o o k  p l a c e  i n  1 9 9 4 .  A n d  t h a t  l e d  t o  a c t i o n s  b y  
C o n g r e s s  i n  1 9 9 5  a n d  1 9 9 6  w h e r e  o u r  s t a f f ,  t h e  A d m i n i s t r a t i o n ,  
r e t u r n e d  t o  W a s h i n g t o n ,  D . C .  t o  w o r k  w i t h  o u r  d e l e g a t i o n  i n  
u l t i m a t e l y  g e t t i n g  l a n g u a g e  w h i c h  p r o h i b i t e d  t h e  s e c r e t a r y  f r o m  
i m p l e m e n t i n g  a n y  s u c h  r e g u l a t i o n s ,  a n d  w e  t h o u g h t  o b v i o u s l y  a  v e r y  
s u c c e s s f u l  e f f o r t  u n t i l  15 d a y s  a g o  w h e n  t h e  s e c r e t a r y  a n n o u n c e d  a 
p o l i c y  w h i c h  i n  m a n y  r e s p e c t s  a t t e m p t s  t o  r e i m p o s e  b y  t h i s  p o l i c y  
s t a t e m e n t  w h a t  h e  c o u l d  n o t  d o  i n  t h e  r e g u l a t o r y  p r o c e s s  t h a t  h e  
a l r e a d y  i n i t i a t e d  a n d  h a d  b l o c k e d  b y  C o n g r e s s .

T h e  r e a c t i o n  o f  t h i s  A d m i n i s t r a t i o n  a n d  t h i s ,  I t h i n k ,  d i r e c t l y  
r e l a t e s  t o  o n e  o f  D o u g  B l a n k e n s h i p ' s  c o n c e r n s :  w h a t  is t h e  p o l i c y ,
w h a t  i s  t h e  p o s i t i o n  o f  t h e  K n o w l e s  A d m i n i s t r a t i o n  w i t h  r e s p e c t  t o  
t h e  a c t i o n  o f  t h e  s e c r e t a r y .  I t h i n k  I c a n  m a k e  it f a i r l y  p l a i n  b y  
a s t a t e m e n t  w h i c h  t h e  G o v e r n o r  i n c l u d e d  i n  h i s  a d d r e s s  i n  F a i r b a n k s  

t h e  d a y  b e f o r e  a t  a c o m b i n e d  m e e t i n g  o f  t h e  C h a m b e r  o f  C o m m e r c e  a n d  
t h e  F a i r b a n k s  R o t a r y ,  a n d  t h a t  i s  a s  f o l l o w s :

" W e  w i l l  f i g h t  t h i s  i l l - a d v i s e d  p o l i c y  o n  t h r e e  f r o n t s :  
f i r s t ,  I ' v e  d i r e c t e d  t h e  a t t o r n e y  g e n e r a l  t o  p u r s u e  a l l  o u r  l e g a l  

o p t i o n s  i n  h a l t i n g  i m p l e m e n t a t i o n  o f  t h e  s e c r e t a r y ' s  n e w  p o l i c y ;  
s e c o n d ,  w e  w i l l  p r e s e n t  t e s t  c a s e s  t h a t  h a v e  b r o a d  A l a s k a  s u p p o r t  
t o  a d m i n i s t r a t i v e l y  c h a l l e n g e  t h e  s e c r e t a r y ' s  n e w  p o l i c y  t o  t h e  
D e p a r t m e n t  o f  I n t e r i o r ;  a n d  t h i r d ,  w e  w i l l  w o r k  w i t h  o u r  
c o n g r e s s i o n a l  d e l e g a t i o n  t o  r e s o l v e  t h e  i s s u e  l e g i s l a t i v e l y . "

T h e  G o v e r n o r ' s  t h r e e - p r o n g  a p p r o a c h ,  I t h i n k ,  b r i n g s  i n t o  f o c u s  t h e  
f a c t  t h a t  t h e r e  a r e  t w o  f u n d a m e n t a l  a v e n u e s  b y  w h i c h  w e  in 
l i t i g a t i o n  m a y  a c h i e v e  a f i n a l  d e t e r m i n a t i o n  o n  o u r  R S  2 4 7 7  r i g h t s -  
o f  w a y .  T h e  f i r s t  is i n  t h e  c o u r t s ,  a n d  t h o s e  c a n  h a p p e n  b o t h  i n  

f e d e r a l  a n d  s t a t e ,  a l t h o u g h ,  a g a i n ,  if it i m p l i c a t e s  f e d e r a l  l a n d s  
c u r r e n t l y  h e l d  b y  t h e  f e d e r a l  g o v e r n m e n t ,  t h o s e  m u s t  b e  d o n e  i n  

f e d e r a l  c o u r t  t h o u g h  w e  h a v e  R S  2 4 7 7  c l a i m s  t h a t  d o  n o t  r u n  o v e r  
c u r r e n t  f e d e r a l  l a n d s ,  b u t  m a k e  it a v a r i e t y  o f  p r i v a t e  o r  q u a s i  
g o v e r n m e n t a l  i n s t r u m e n t a l i t i e s .  T h e  s e c o n d  a v e n u e ,  a n d  i t ' s  t h e  
o n e  t o  w h i c h  S e c r e t a r y  B a b b i t t ' s  l a t e s t  a c t i o n  m o s t  a p p l i e s ,  a n d  
t h a t ' s  t o  d o  i t  a d m i n i s t r a t i v e l y  i n  f r o n t  o f  t h e  D e p a r t m e n t  o f  
I n t e r i o r .

N o w  s o m e  p e o p l e ,  i n c l u d i n g  B a b b i t t ,  w o u l d  s u g g e s t  t h a t  w e  s h o u l d n ' t  
b e  v e r y  c o n c e r n e d  a b o u t  t h i s  p a r t i c u l a r  p o l i c y  b e c a u s e  it r e a l l y  
o n l y  a p p l i e s  t o  t h e  D e p a r t m e n t  o f  I n t e r i o r ,  an d ,  i n  fac t ,  t h e r e ' s  
n o t h i n g  n e w .  W e  h a v e  a m o r a t o r i u m  i n  t h e  d e p a r t m e n t  a n d  t h e r e f o r e  

n o  o n e  i s  b e i n g  b l o c k e d  i n  t h e  v i n d i c a t i o n  o f  t h e i r  r i g h t s  t h a t  
t h e y  w e r e n ' t  a d a y  b e f o r e  t h i s  n e w  p o l i c y .  W h a t  t r o u b l e s  u s  m o s t  
is i n  t h e  l a n g u a g e  o f  t h e  p o l i c y  i t s e l f  is t h e  f a c t  t h a t  w e  e x p e c t
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t o  s e e  t h i s  p o l i c y  r e f l e c t e d  i n  t h e  a d v o c a c y  b y  t h e  f e d e r a l  
g o v e r n m e n t  t r y i n g  t o  p e r s u a d e  f e d e r a l  c o u r t s ,  i n  p a r t i c u l a r ,  t h a t  
t h i s  r e p r e s e n t s  t h e  v i e w s  o f  t h e  D e p a r t m e n t  o f  I n t e r i o r  f o r  w h i c h  
d e f e r e n c e  s n o u l d  b e  g i v e n .  A n d  sc , w h i l e  it h a s  b e e n  p o r t r a y e d  b y  
t h e  s e c r e t a r y  a s  r a t h e r  a n  i n n o c u o u s  c o n f i r m a t i o n  o f  p r e v i o u s  
p o l i c y  t h a t  s h o u l d  n o t  ' a v e  a n y  a d v e r s e  e f f e c t  o n  a n y  p a r t y ,  o u r  
c o n c e r n  a g a i n  is t h a t  it w i l l  b e  u s e d  t o  b u y  t h e  f e d e r a l  g o v e r n m e n t  

i n  a r g u i n g  i t s  p o s i t i o n  i n  c a s e s  t h a t  a r e  b r o u g h t  i n  c o u r t .

W e  s p e c i f i c a l l y  i n t e n d ,  a s  t h e  G o v e r n o r  h a s  a n n o u n c e d ,  t o  t r y  a n d  
c h a l l e n g e  t h a t  p o l i c y  b y  b r i n g i n g  c a s e s  d i r e c t l y  t o  t h e  s e c r e t a r y  
o f  I n t e r i o r  i n  t h e  a d m i n i s t r a t i v e  p r o c e s s  s o  t h a t  w e  c a n  d i r e c t l y  
c h a l l e n g e  t h a t  p o l i c y .  B u t  w e  a l s o  i n t e n d  t o  f i l e ,  a n d  w e  e x p e c t  
t o  b e  d o i n g  t h a t  w i t h i n  t h e  m o n t h ,  t e s t  c a s e s  p r i m a r i l y  i n  f e d e r a l  
c o u r t  a s  a n  a l t e r n a t i v e .

L e t  m e  t a l k  n e x t  a b o u t  w h a t  w e  h a v e  b e e n  d o i n g  i n  a n  o n g o i n g  w a y .  
T h e r e  h a s  r e f e r e n c e  t o  t h e  c a s e  S c h u l t z  v e r s u s  t h e  U n i t e d  S t a t e s ,  

w h i c h  w a s  o r i g i n a l l y  d e c i d e d  i n  t h e  N i n t h  C i r c u i t  i n  199 3 ,  w h i c h ,  
h o w e v e r ,  w a s  t h e n  o n  r e c o n s i d e r a t i o n  a n d  t h a t  o p i n i o n  w a s  w i t h d r a w n  
a n d  a n e w  o n e  w a s  i s s u e d  w h i c h  d e n i e d  a r i g h t - o f - w a y  t o  a  p e r s o n  
t r y i n g  t o  c r o s s  at F o r t  W a i n w r i g h t  w h e r e  a c l a i m  o f  R S  24 77 r i g h t - 
o f  w a y  h a d  b e e n  a s s e r t e d .  T h e  s t a t e  o f  A l a s k a  h a d  p a r t i c i p a t e d  as 
a n  a m i c u s  i n  s u p p o r t i n g  Mr. S c h u l t z  i n  h i s  c l a i m ,  a n d  i n  s p e a k i n g  
w i t h  M r .  S c h u l t z ' s  c o u n s e l ,  i t  i s  t h e i r  i n t e n t  a t  t h i s  p o i n t  to 
p e t i t i o n  t h e  U . S .  S u p r e m e  f o r  a s s e r t  i n  t h i s  l a t e s t  d e c i s i o n .  T h a t  
w i l l  n o t  h a p p e n  u n t i l  t h e r e  is a f i n a l  t e c h n i c a l i t y  i n  t h a t  N i n t h  

C i r c u i t  c a s e  t o  b r i n g  it t o  a c l o s u r e  s o  t h e  t i m e  w i l l  run, a n d  w e  
h a v e  c o m m i t t e d  t o  p a r t i c i p a t e  a s  a n  a m i c u s  i n  t h a t  c a s e  i n  s e e k i n g  
t h e  p e t i t i o n  f o r  a s s e r t  a n d  t o  s o l i c i t  a s s i s t a n c e  f r o m  o t h e r  s t a t e s  
i n  j o i n i n g  c u r  a m i c u s  e f f o r t .

Mr. B l a n k e n s h i p  m a d e  r e f e r e n c e  t o  t h e  P u t t y c o m b  a n d  F i t z g e r a l d  
c a s e .  W h a t  h e  d i d  n o t  n o t e  w a s  t h a t  t h e  s t a t e  o f  A l a s k a  h a d  j o i n e d  
a s  a n  a m i c u s  o n  M s .  F i t z g e r a l d ' s  b e h a l f  b e f o r e  M r .  B l a n k e n s h i p  
b e c a m e  i n v o l v e d  i n  t h e  c a s e .  A n d  a g a i n ,  w e  t h i n k  w e  m a d e  a 
s i g n i f i c a n t  c o n t r i b u t i o n  i n  o u t l i n i n g  t h e  s t a t e ' s  v i e w  a b o u t  R S  
2 4 7 7 .

T h e  t h i r d  c a s e  t h a t  w e  h a v e  o n g o i n g  r i g h t  n o w  i n v o l v e s  a C h i c k a l o o n  
r o a d  c a s e  i n  w h i c h  t h e r e  h a s  b e e n  a n  a s s e r t i o n  t h a t  o u r  r i g h t - o f - 
v a y  is o v e r  I n d i a n  c o u n t r y  a n d  t h a t  w e  d o  n o t  h a v e  a  r i g h t  o f  
a c c e s s .  W e  h a v e  a s s e r t e d ,  a m o n g  o t h e r  t h i n g s ,  R S  2 4 7 7  a s  a b a s i s  
f o r  a c c e s s  t h a t  is n e a r i n g  b r i e f i n g  o n  t h e  m e r i t s ,  a n d  I w o u l d  
e x p e c t  f u l l  a r g u m e n t  a n d  a d e c i s i o n  s o m e t i m e  d u r i n g  t h e  c o u r s e  of 
t h i s  y e a r .

T h r e e  y e a r s  a g o  i n  t h e  p r o c e s s  t h a t  h a s  b e e n  d i s c u s s e d  h e r e  i n  
t e r m s  o f  w h i t t l i n g  d o w n  t h e  5 0 0  r o u t e s  w h e r e  w e  f e l t  t h a t  t h e r e  w a s  
g r e a t  d o c u m e n t a t i o n ,  w e  a s s e r t e d  o r  g a v e  n o t i c e ,  a n d  t h e  f e d e r a l  
c o u r t s  b e g a n  u s i n g  t h e  s e c o n d  m e c h a n i s m ,  s e t t i n g  t h e  a d m i n i s t r a t i v e  
p r o c e s s ,  t h e  c o u r t  p r o c e s s ,  e l e v e n  p a r t i c u l a r  r o u t e s  t h a t  w e
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t h o u g h t  w e r e  m o s t  p r o m i s i n g  t o  e s t a b l i s h  c e r t a i n  p r i n c i p l e s  o f  RS 
24 77 r i g h t s  i n  t h e  s t a t e .  W e  h a v e  g o n e  b a c k  -- w e ' v e  actually-
p r e p a r e d  c o m p l a i n t s  i n  a c o u p l e  o f  t h o s e ,  w e  h a v e  n o t  f i l e d .  W e ' v e
g o n e  b a c k  t h r o u g h  a n d  w e ' v e  d i s c o v e r e d  s e v e r a l  w h a t  I w o u l d
d e s c r i b e  a s  p r o b l e m a t i c  i s s u e s .  F o r  e x a m p l e ,  t w o  o f  t h e  e l e v e n ,  
a c t u a l l y  a s  it t u r n s  o u t ,  o c c u r  e n t i r e l y ,  e x c l u s i v e l y  o n  s t a t e  
l a n d ,  a n d  i t  m a k e s  a b s o l u t e l y  n o  s e n s e  t o  g o  i n t o  f e d e r a l  c o u r t  to 

e s t a b l i s h  t h a t  w e  h a v e  a r i g h t - o f - w a y .  S e v e r a l  o t h e r s  c r o s s
s i g n i f i c a n t  n u m b e r s  o f  m i n i n g  c l a i m s ,  a n d  I g u e s s  t o  b e  v e r y  
c a n d i d ,  w e ' r e  n o t  i n t e r e s t e d  i n  e n g a g i n g  i n  a l o t  o f  b a t t l e s  w i t h  

A l a s k a n s  o v e r  R S  2 4 7 7 .  W e ' r e  t r y i n g  t o  e s t a b l i s h  s o m e  p r i n c i p l e s  
i n  a v e r y  m e a s u r e d  w a y  t h a t  h a s  u s  f o c u s i n g  o n  t h e  f e d e r a l  
d e f e n d a n t s  a n d  n o t  l o o k i n g  p r i m a r i l y  a t  p r i v a t e  t a r g e t s .

S o  t h o u g h  w e  w i l l  i n v a r i a b l y  b e  a s s e r t i n g  t h e m  i n  m a n y  i n s t a n c e s  
w h e r e  p r i v a t e  p a r t i e s  a r e  c e r t a i n l y  a p a r t  o f  t h e  l i t i g a t i o n  -- I 
t h i n k  u s i n g  t h e  e x a m p l e  t h a t  S e n a t o r  H a l f o r d  g a v e  - - i t  a c t u a l l y  is 
a v e r y  f r e q u e n t  o n e  w h e n  y o u ' r e  t a l k i n g  a b o u t  a d i s t a n c e  o f  20, 30, 
50, 60 m i l e s  t h a t  y o u  a r e  a c t u a l l y  c o v e r i n g ,  m a n y  d i f f e r e n t  l a n d  
p a t t e r n s ,  a n d  m a n y  d i f f e r e n t  p o t e n t i a l  d e f e n d a n t s .

A n o t h e r  i s s u e  t h a t  I t h i n k  is a p p r o p r i a t e l y  r a i s e d  a n d  t h a t  is t h e  
s t a t u t e  o f  l i m i t a t i o n s  a n d  d o  w e  h a v e  a m a j o r  p r o b l e m .  A n d  I t h i n k  
Mr. B l a n k e n s h i p  d i d  a g o o d  j o b  i n  e x p r e s s i n g  c o n c e r n ,  p a r t i c u l a r l y  
w i t h  t h e  c o n s e r v a t i o n  s y s t e m  u n i t s :  is t h e r e  s o m e  s t a t u t e  o f
l i m i t a t i o n s  r u n n i n g .  W e ' v e  s p e n t  a g r e a t  d e a l  o f  t i m e  l o o k i n g  at 
t h i s .  W e  w e r e  q u i t e  c o n f i d e n t  t h a t ,  i n  fact, t h e  m a n a g e m e n t  p l a n s  
a r e  n o t  o f  t h a t  c a l i b e r ,  o f  t h a t  c h a r a c t e r  t o  h a v e  t r i g g e r e d  a 
c o n c l u s i o n  t h a t  t h e  f e d e r a l  g o v e r n m e n t  h a s  a s s e r t e d  a c l a i m  a d v e r s e  

t o  t h e  R S  2 4 7 7  r i g h t - o f - w a y .  B u t  it w i l l  b e  o n e  o f  t h e  i s s u e s  t h a t  
w e  w i l l  f i r s t  b e  s h o o t i n g  o u t  o f  t h e  b o x  a g a i n  t o  t e s t .

I t h i n k  Ms. H j e l l e ' s  p a r t i c u l a r  r e m a r k ,  a n d  I t h i n k  r e i n f o r c e d  b y  
C o m m i s s i o n e r  S h i v e l y ,  is, a g a i n ,  r e c o g n i t i o n .  T h a t  t h e  1 2 - y e a r  
s t a t u t e  o f  l i m i t a t i o n s  o n l y  is a s t a t u t e  w i t h  r e g a r d  t o  t h e  a b i l i t y  
o f  t h e  s t a t e  t o  a s s e r t  o r  t o  o b t a i n  q u i e t  t i t l e .  It d o e s  n o t  i n  
a n y  w a y  a f f e c t  t h e  u n d e r l y i n g  r i g h t - o f - w a y  i t s e l f .  It d o e s  n o t  i n  
a n y  w a y  e x t i n g u i s h  it. W h a t  it d o e s  d o  is p u t  p e o p l e  a t  p e r i l  i n  
e x e r c i s i n g  t h e  r i g h t - o f - w a y  a g a i n s t ,  in m o s t  i n s t a n c e s ,  a f e d e r a l  
d e f e n d a n t  w h o  m i g h t  w e l l  c l a i m  t h a t  t h a t  a s s e r t i o n  i s  n o t  w e l l  
f o u n d e d .

L e t  m e  t a k e  a q u i c k  l o o k  h e r e  t o  s e e  if I ' v e  c o v e r e d  m o s t  o f  t h e  
t o p i c s  h e r e .  L e t  me, Mr. C h a i r m a n ,  a t  t h i s  p o i n t  m a y b e  t a k e  a 
p a u s e  a n d  a l l o w  y o u  t o  d i r e c t  q u e s t i o n s ,  or, if it m i g h t  a l s o  b e  
a p p r o p r i a t e ,  t o  a s k  Ms. B a r r y  a t  t h e  t a b l e  if t h e r e  a r e  m o r e  
s p e c i f i c  o r  t e c h n i c a l  l e g a l  q u e s t i o n s  t o  ask.

C H A I R M A N  O G A N :  I t h i n k  S e n a t o r  H a l f o r d  h a s  a q u e s t i o n  t o  ask.

S E N A T O R  H A L F O R D :  I t h i n k  i n i t i a l l y  t h e  q u e s t i o n  I h a v e  is t h e  s a m e
q u e s t i o n  I a s k e d  C o m m i s s i o n e r  S h i v e l y .  W o u l d  t h e  D e p a r t m e n t  o f  L a w
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s u p p o r t  r e c o r d i n g  a l l  o f  t h o s e  t h a t  w e  n o w  h a v e  r e s e a r c h e d  i n  t h e i r  
r e s p e c t i v e  r e c o r d i n g  d i s t r i c t s  s o  t h a t  t h e y  a r e  r e c o r d e d  i n  t h a t  
f a s h i o n  a n d  f i l i n g  a l l  o f  t h e  o n e s  t h a t  a r e  r e s e a r c h e d  a d e q u a t e l y ,  
t h a t  h a v e n ' t  b e e n  f i l e d  b y  t h e  O u t d o o r  C o u n c i l ?

A T T O R N E Y  G E N E R A L  B O T E L H O :  Mr. C h a i r m a n ,  I w o u l d  s u p p o r t  t h a t .  I
t h i n k  m y  o n l y  r e s e r v a t i o n  is t o  n o t  c r e a t e  t h e  a l l u s i o n  t h a t  w e  
h a v e  a c h i e v e d  s o m e  m a j o r  l e g a l  s t a t u s  b y  t h a t  a c t i v i t y .

S E N A T O R  H A L F O R D :  If t h e y ' r e  f i l e d  i n  t h e  r e c o r d i n g  d i s t r i c t ,  a t
l e a s t  t h e r e  i s  n o t i f i c a t i o n  t o  c o n t r a r y  l a n d  o w n e r s  a n d  t o  t h e  
p u b l i c  t h a t  t h e r e  is s o m e t h i n g  h e r e .  Y o u  k n o w ,  it m a y  n o t  b e  
f i n a l l y  d e t e r m i n e d  a t  t h e  f e d e r a l  l e v e l ,  b u t  i f  it i s  t h e  s t a t e ' s  
p o s i t i o n  t h a t  t h e s e  a r e  a p r i o r  g r a n t  a n d  t h e n  t h e y  a r e  a p r i o r
e x i s t i n g  r i g h t ,  t h e n  t h e r e  i s  a n  o b l i g a t i o n  t h a t  a b u y e r  o f
p r o p e r t y  o r  a n y o n e  e l s e  b e  n o t i f i e d  o f  t h a t ,  a n d  t h e  r e c o r d i n g  at 

l e a s t  d o e s  t h a t .

A T T O R N E Y  G E N E R A L  B O T E L H O :  Mr. C h a i r m a n ,  I d o  n o t  d i s p u t e  t h a t .  I
t h i n k  t h a t  p o i n t  is w e l l  t a k e n .  M y  o n l y  p o i n t  a g a i n  is n o t  t o  l u l l  
t h e  p u b l i c  i n t o  a f a l s e  s e n s e  o f  s e c u r i t y  t h a t  b y  h a v i n g  t a k e n  t h a t  
i n i t i a l  s t e p  w e  h a v e  s o m e h o w  a d e q u a t e l y  a s s e r t e d  t h e  c l a i m ,  b e c a u s e  
u l t i m a t e l y  t h a t  d e t e r m i n a t i o n  w i l l  b e  d o n e  c a s e  b y  c a s e .  I w o u l d  
e x p e c t  t h a t  w e  w i l l  f i r s t  h a v e  t o  s e e  a p a t t e r n  o f  l i t i g a t i o n  w h i c h  
w i l l  l e a d  t h e  D e p a r t m e n t  o f  I n t e r i o r  t o  g e n e r a l i z e  a b o u t  w h a t e v e r  
p r i n c i p l e s  o f  l a w  a r e  u l t i m a t e l y  e s t a b l i s h e d .

S E N A T O R  H A L F O R D :  B u t  i s n ' t  t h i s  a m a t t e r  o f  if w e  a s s e r t  a n d  i f  w e
u s e  t h e m ,  t h e y  h a v e  t o  s u e  u s ?  I f  w e  d o n ' t  a s s e r t  t h e m ,  if w e
d o n ' t  u s e  t h e m ,  t h e n  w e  h a v e  t o  s u e  t h e m  t o  q u i e t  t i t l e .  I m e a n ,

it s t i l l  s e e m s  t h a t  t h e  f i r s t  s t e p  is r e c o r d  t h e m ,  t r e a t  t h e m  as 
t h e y  a r e  o u r s ,  a s  w e  b e l i e v e  t h e m  t o  be, a n d  g o  f o r w a r d  a n d  m a k e  

.em s u e  us.

T T O R N E Y  G E N E R A L  B O T E L H O :  A g a i n ,  Mr. C h a i r m a n ,  I t h i n k  t h e  t w o
c o u r s e s  o f  a c t i o n  s u g g e s t e d  t h e r e  a r e  b o t h  l e g a l l y  c o r r e c t  a n s w e r s .  
A g a i n ,  I t h i n k  t h e  c o n c e r n  t h a t  h a s  t o  b e  o u t  t h e r e  f o r  a p e r s o n ,  
w h e t h e r  i t ' s  a p r i v a t e  i n d i v i d u a l ,  a c o r p o r a t i o n  o r  t h e  s t a t e  
i t s e l f  b y  a s s e r t i n g  a n d  h a v i n g  it t h e n  c h a l l e n g e d  n o t  o n l y  b y  t h e  
D e p a r t m e n t  o f  I n t e r i o r  b u t  p e r h a p s  b y  o t h e r  f e d e r a l  a g e n c i e s ,  o n e  
r u n s  t h e  r i s k  o f  C ->rps o f  E n g i n e e r s  v i o l a t i o n s .  It is a r i s k y  
b u s i n e s s ,  I t h i n k ,  f o r  a n  i n d i v i d u a l  t o  p u t  h i s  o r  h e r  c a p i t a l  at 
risk, t h e i r  l i v e l i h o o d  a t  ris k ,  a n d  i t ' s  n o t ,  i n  m y  v i e w ,  g o i n g  t o  
b e  t h e  c a s e  t h a t  t h e  s t a t e  w i l l  i n t e r v e n e  i n  e v e r y  R S  2 4 7 7  c a s e .  
T h e r e  m a y  b e  s i t u a t i o n s  w h e r e  w e  w o u l d  h a v e  a b a d  a c t o r ,  a n d  w e ' v e  
h a d  i n  o u r  s t a t e ' s  h i s t o r y  s i t u a t i o n s  w h e r e  p e o p l e  h a v e  t a k e n  
b u l l d o z e r s  s t r a i g h t  t h r o u g h  s t r e a m s  i n  t r y i n g  t o  a s s e r t  r i g h t - o f -  
w a y  c l a i m s ,  a n d  t h e  s t a t e  s h o u l d  n o t  i n  e v e r y  i n s t a n c e  b e  i n  t h e  
p o s i t i o n  o f  h a v i n g  t o  e n d o r s e  t h a t  a c t i v i t y ,  e v e n  if it b e l i e v e s  
t h a t  t h e  r i g h t - o f - w a y  is p r o p e r l y  a s s e r t e d  i n  t h e  s e n s e  t h a t  it 
b e l o n g s  t o  us.
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S E N A T O R  H A L F O R D :  W e l l ,  w e  c a n  d e f e n d  t h e m  w i t h  r e g a r d  t o  R S  2 4 7 7
w h i l e  i n  t u r n  w e  p r o s e c u t e  t h e m  f o r  t h e  a b u s e  o f  t h e  R S  2 4 7 7 .

A T T O R N E Y  G E N E R A L  B O T E L H O :  Mr. C h a i r m a n ,  w e  c e r t a i n l y  c o u l d .  I

t h i n k  t h a t  h a r d  i s s u e . . .

S E N A T O R  H A L F O R D :  A t  l e a s t  y o u r  d e f e n d i n g  t h e m  f r o m  t h e  f e d e r a l

g o v e r n m e n t  i n  t h e  t h i r d  p a r t i e s .

A T T O R N E Y  G E N E R A L  B O T E L H O :  I t ' s  a h a r d  i s s u e ,  I t h i n k ,  t o  e x p l a i n
t o  t h e  p u b l i c ,  a n d  I t h i n k  m o s t  i m p o r t a n t l y ,  o b v i o u s l y  w e  d o n ' t  
w a n t  t o  b e  i n  t h e  p o s i t i o n  o f  b e i n g  c r o s s w i s e  w i t h  m o s t  o f  o u r  
c i t i z e n s .  T h a t ' s  w h y  is s t r i k e s  m e  t h a t  o n e  w o u l d  t a k e  a m o r e  
m e a s u r e d  a p p r o a c h .  T h e r e  m a y  b e  c i r c u m s t a n c e s  w h e r e  t h e  k i n d  o f  

a g g r e s s i v e  s t e p  b e i n g  t a k e n  i n  U t a h  w o u l d  b e  a p p r o p r i a t e .  I ' m  n o t  
p r e p a r e d  t o  s a y  t h a t  t h a t  s h o u l d  b e  f o r e c l o s e d  a l t o g e t h e r .

S E N A T O R  H A L F O R D :  Mr. C h a i r m a n ,  I h a v e  a q u e s t i o n  f o r  E l i z a b e t h
B a r r y .  T h e  q u e s t i o n  c o m e s  o u t  o f  y o u r  t e s t i m o n y  i n  C o n g r e s s  o n  

M a r c h  14, 1 9 9 6 ,  a n d  I u n d e r s t a n d  t h a t  w e  h a v e  t o  t a i l o r  o u r
c o m m e n t s  a l i t t l e  b i t  t o  t h e  a u d i e n c e .  O n e  o f  t h e  q u e s t i o n s  t h a t  
I a s k e d  C o m m i s s i o n e r  S h i v e l y  a n d  I w a s  c o n c e r n e d  w i t h  is t h a t  w e  
t r e a t  e v e r y t h i n g  e q u a l l y .  O n e  o f  t h e  c o m m e n t s  w a s  " i f  a c c e s s  
a c r o s s  N a t i v e  o w n e d  a n d  o t h e r  p r i v a t e  l a n d  i s  d e t e r m i n e d  t o  b e  
n e c e s s a r y  t h r o u g h  a p r o c e s s  i n v o l v i n g  p u b l i c  r e v i e w ,  r i g h t - o f - w a y  

a u t h o r i t y  o t h e r  t h a n  t h e  a p p l i c a t i o n  o f  R S  2 4 7 7  r i g h t s - o f - w a y  w i l l  
b e  u t i l i z e d  i f  a v a i l a b l e . "  A n d  I w o n d e r  w h a t  y o u  m e a n t  b y  t h a t ,  I 
m e a n ,  is t h e r e  g o i n g  t o  b e  a d i f f e r e n t  s t a n d a r d  a p p l i e d  t o  p r i v a t e  

l a n d s  t h a n  t h e r e  is t o  f e d e r a l  l a n d s ,  o r  is t h a t  w h a t  t h a t  m e a n t ?

E L I Z A B E T H  B A R R Y :  Mr. C h a i r m a n ,  S e n a t o r  H a l f c r d .  M y  u n d e r s t a n d i n g

o f  c u r r e n t  p o l i c y  i n  t h e  A d m i n i s t r a t i o n  is, no, t h e r e  w i l l  n o t  b e  
a d i f f e r e n t  s t a n d a r d  a p p l i e d ,  b u t  I w o u l d  h a v e  t o . . .

T A P E  9 7 - 1 0 ,  S I D E  B

E L I Z A B E T H  B A R R Y :  . . . C o m m i s s i o n e r  o f  D N R  a n d  t h e  A t t o r n e y  G e n e r a l
f o r  f u r t h e r  [ i n d i s c . ]

S E N A T O R  H A L F O R D :  I g u e s s ,  I w o u l d  a s k  w h a t  y o u  m e a n t  b y  t h a t
s t a t e m e n t .

E L I Z A B E T H  B A R R Y :  T h e r e  h a v e  c e r t a i n l y  b e e n  d i s c u s s i o n s  r e g a r d i n g
w h e t h e r  o r  n o t  t h e r e ,  w h e n  t h e r e  is o t h e r  r i g h t - o f - w a y  a u t h o r i t y  
a v a i l a b l e  w h e t h e r  t h a t  s h o u l d  b e  u s e d  r a t h e r  t h a n  g e t t i n g  i n t o  a R S  

2 4 7 7  b a t t l e .  F o r  i n s t a n c e ,  t h e r e  a r e  s o m e t i m e s  1 7 B  e a s e m e n t s  
a l r e a d y  r e s e r v e d  a c r o s s  N a t i v e  C o r p o r a t i o n  l a n d .  It c o u l d  b e  m u c h  
s i m p l e r  t o  u s e  a n  e x i s t i n g  1 7 B  e a s e m e n t  f o r  a c c e s s  t h a n  t o  g e t  i n t o  
a p r o t r a c t e d  c o u r t  b a t t l e  a b o u t  a n  R S  2 4 7 7 .

S E N A T O R  H A L F O R D :  I g u e s s  m y  c o n c e r n  is t h a t  w e  t r e a t  a l l
l a n d o w n e r s  e q u a l l y .  T h a t ' s  u n k n o w n  a n d  if t h e r e  is a v a i l a b l e ,
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w o r k a b l e  a l t e r n a t i v e  a c c e s s  t h a t  is e q u a l l y  e c o n o m i c ,  y o u  k n o w ,  
t h a t  m a y  w o r k  a n d  R S  2 4 7 7  o b v i o u s l y .  A n d  C o m m i s s i o n e r  S h i v e l y  h a s  
g o t  t h e  b e s t  e x a m p l e  i n  R e d  D o g .  Y o u  k n o w ,  y o u  try, y o u  w o r k ,  y o u  
g o  t h r o u g h  t h e  p r o c e s s ,  it d o e s n ' t  w o r k .  Y o u  h a v e  t o  g o  b a c k  to 
C o n g r e s s  a n d  g e t  a w h o l e  s p e c i a l  p r o v i s i o n .

C O M M I S S I O N E R  S H I V E L Y :  W e l l ,  Mr. C h a i r m a n .  T h e  p r o b l e m  is t h a t  n o t
a l l  l a n d  i s  t h e  s a m e ,  s o  y o u  c a n ' t  t r e a t  t h e m  a l l  t h e  s a m e .  S t a t e  
l an d ,  w e  d o n ' t  h a v e  t o  d o  a n y t h i n g .  N a t i v e  l a n d s ,  t h e r e  a r e  o t h e r  
a l t e r n a t i v e s  w h i c h  d o n ' t  e x i s t  o n  f e d e r a l  l a n d s .  A n d  f e d e r a l  
l a n d s ,  a l l  t h a t  e x i s t s  is a p r o c e s s .  O n  N a t i v e  l a n d s  t h e r e  e x i s t s  
a c t u a l  d e d i c a t i o n s  o f  r i g h t s - o f - w a y .  A n d  so, it m a y  b e  i n  o r d e r  
p a r t i c u l a r l y  w h e n  t h e r e  a r e  d i s p u t e s ,  b e c a u s e  u l t i m a t e l y  i f  t h e  
l a n d o w n e r  s a y s  i t s  n o t  o u r s  a n d  w a n t s  t o  f i g h t  t h i s ,  w e  a r e  g o n n a  
h a v e  t o  p r o v e  e v e r y  s i n g l e  o n e  o f  t h e s e  b y  l i t i g a t i o n .  T h e r e  m a y  
b e  a q u i c k e r  w a y  t o  g e t  t o  t h e  a c c e s s  w e  n e e d  t h a n  t h r o u g h  t h e  R S  
2 4 7 7 .  A n d  I t h i n k  t h a t  w a s  t h e  p o i n t  o f  d i s c u s s i n g  a d i f f e r e n t  
a p p r o a c h  t o  t r y  t o  g e t  t o  t h e  s a m e  en d .

B R U C E  B O T E L H O :  O n e  o t h e r  a s p e c t  o f  it a s  w e l l ,  M r .  C h a i r m a n ,  is

r e c o g n i z i n g  t h a t  n o t  o n l y  is n o t  a l l  l a n d  t h e  s a m e ,  n o t  a l l  
l a n d o w n e r s  a r e  e i t h e r .  A n d  a g a i n ,  I w o u l d  d i s t i n g u i s h  b e t w e e n  t h e  

f e d e r a l  g o v e r n m e n t  a n d  o t h e r s ,  i n  t h e  s e n s e  t h a t  t h e r e  is a
m e c h a n i s m  f o r  d e a l i n g  w i t h  t h i s  a d v e r s e l y  w i t h  t h e  f e d e r a l  
g o v e r n m e n t  i n  t h e  c o u r t  o r  t h e  a d m i n i s t r a t i v e  p r o c e s s  t o  t h e  e x t e n t  
t h a t  t h e y  c o n t e s t  o u r  a s s e r t i o n  B u t  w e  a l s o  h a v e  i n  m i n d  t h a t  w e  
w o u l d  l o o k  t o  w o r k  w i t h  a l l  l a n d o w n e r s  a s  w e ' r e  d e v e l o p i n g  r i g h t s -  
o f - w a y  t o  t r y  a n d  r e s o l v e  s h o r t  o f  h a v i n g  t o  g o  t o  c o u r t .  A n d  I,
I t h i n k  t h a t  i s  a l s o  a p a r t  o f  t h e  t e n o r  o f  t h i s :  is t o  b e  a b l e  to

l o o k  n o t  o n l y  a t  a l t e r n a t i v e s  i n  t h e  s e n s e  o f  o t h e r  l e g a l
m e c h a n i s m s ,  b u t  t o  t r y  a n d  r e s o l v e  s h o r t  o f  l i t i g a t i o n  w i t h  
l a n d o w n e r s  t h e  a b i l i t y  t o  a c c e s s  t h o s e  r o u t e s .

S E N A T O R  H A L F O R D :  W e l l ,  a s  l o n g  a s  t h e  b a s i c  p r e m i s e  i s  t h a t
e v e r y o n e  i s  t r e a t e d  e q u a l l y .  I t h i n k  t h a t ' s  t h e  c o n c e r n  t h a t  I h a d  
a n d  it w a s  a c o n c e r n  t h a t  w a s  b r o u g h t  t o  m e  w i t h  r e g a r d  to 
d i f f e r e n t  c l a s s i f i c a t i o n s  o f  l a n d .  A n d  I r e a l i z e  t h a t  w h e n  y o u  g e t
i n t o  10 d i f f e r e n t  m i n i n g  c l a i m s  a n d  - y o u  g o t  o n e  r o u t e ,  y o u  g o t  10
d i f f e r e n t  m i n i n g  c l a i m s ,  t h r e e  d i f f e r e n t  N a t i v e  C o r p o r a t i o n s ,  t w o  
d i f f e r e n t  f e d e r a l  u n i t s ,  a n d  y o u ' r e  g o n n a  f i g h t  w i t h  a l l  o f  t h e m .  
Y o u  m a y  n o t  c h o o s e  t o  f i g h t  t h a t  o n e  f i r s t .

B R U C E  B O T E L H O :  E x a c t l y ,  a n d  a g a i n  t h a t ' s  o n e  o f  t h e  h i g h e s t
p r i o r i t i e s  i d e n t i f i e d  o f  t h e  11, a c t u a l l y  c r o s s  4 7  m i n i n g  c l a i m s .  
A n d  i t s  j u s t  n o t  i n  t h e  S t a t e ' s  b e s t  i n t e r e s t ,  i n  m y  j u d g e m e n t ,  t o  
b e  s u i n g  47 h o l d e r s  o f  c l a i m s  i n  o r d e r  t o  a s s e r t  t h i s  p a r t i c u l a r  
r i g h t - o f - w a y  a s  b e i n g  o n e  o f  t h e  f i r s t  o u t  o f  t h e  c h u t e .

S E N A T O R  H A L F O R D :  F r o m  a p r a c t i c a l  p o i n t  o f  v i e w ,  I a b s o l u t e l y
a g r e e .  B u t  f r o m  a n  i d e o l o g i c a l l y  p o i n t  o f  v i e w ,  t h e  4 7  m i n i n g  
c l a i m s  d o n ' t  o w n  t h e  r i g h t - o f - w a y .  T h e  S t a t e  o f  A l a s k a  d o e s  o n  
b e h a l f  o f  a l l  t h e  p e o p l e .
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R E P R E S E N T A T I V E  H U D S O N :  B r u c e ,  o b v i o u s l y  o n  a l l  S t a t e  p r o p e r t y  w e
p r e t t y  m u c h  c o n t r o l  t h a t  a n d  w e  h a v e  p r o p e r t y  r i g h t s  t h e r e .  A r e  w e  
a s s e r t i n g  a n y  p r o p e r t y  r i g h t s  o n  t h e  f e d e r a l  R S  2 4 7 7  r i g h t - o f - w a y  
l a n d s ?  I m e a n ,  if w e  h a v e  p r o p e r t y  r i g h t s ,  p e r h a p s  if s o m e b o d y  
n e e d e d  t o  p u t  u p  a s h e l t e r  o r  s o m e t h i n g  l i k e  t h a t .  T h e n  w e  w o u l d  
b e  a b l e  t o  a u t h o r i z e  t h a t .  D o  w e  h a v e  p r o p e r t y  r i g h t s  o n  t h e s e  
t r a i l s ?

B R U C E  B O T E L H O :  Mr. C h a i r m a n ,  if I m i g h t  d e f e r  t o  Ms. B a r r y  i n
t e r m s  o f  u s e s  t h a t  a r e n ' t  d i r e c t l y  r i g h t - o f - w a y  u s e s .

E L I Z A B E T H  B A R R Y :  Mr. C h a i r m a n ,  R e p r e s e n t a t i v e  H u d s o n ,  I d o n ' t
b e l i e v e  t h e r e ' s  a c l e a r  c u t  a n s w e r  t o  t h a t  q u e s t i o n .  Y o u ' r e  g o i n g  
t o  h a v e  t o  l o o k  at w h a t  t h e  s c o p e  a n d  t h e  w i d t h  o f  t h e  r i g h t - o f - w a y  
is. J u s t  w i t h i n  t h e  A l a s k a  c o n t e x t ,  w e ' v e  h a d  c a s e s  w h e r e  
[ i n d i s c . ]  R S  2 4 7 7 s ,  b u t  r i g h t s - o f - w a y  a r e  s e t  a s i d e  f o r  r o a d  
p u r p o s e s  w e ' v e  n o t  b e e n  a l l o w e d  t o  [ i n d i s c . ]  t r a n s i t i o n  l i n e s ,  f o r  
i n s t a n c e .  So, I t h i n k  t h a t ' s  g o i n g  t o  b e  a n  i s s u e  t h a t  w i l l  h a v e  
to b e  d e t e r m i n e d  i n  t h e  c o u r t s  u l t i m a t e l y  o n  w h a t  r i g h t s  w e  h a v e  
b e s i d e s ,  i f  an y ,  b e s i d e s  g e t t i n g  f r o m  p o i n t  A  t o  p o i n t  B.

R E P R E S E N T A T I V E  H U D S O N :  A n d  m y  s e c o n d  q u e s t i o n ,  i f  I m i g h t ?  Mr.

A t t o r n e y  G e n e r a l ,  y o u  m e n t i o n e d  t h a t  y o u  h a d  t h r e e  e s s e n t i a l  
e l e m e n t s  a n d  y o u ' v e  d e s c r i b e d  t h o s e :  t h e  l e g a l  c h a l l e n g i n g
C o n g r e s s i o n a l ,  a n d  t h e  G o v e r n o r  h a d  m e n t i o n e d  t h i s .  W h a t  i f  any,

I a s k e d  M s .  H j e l l e ,  if t h e y  h a d  a n y  C o n g r e s s i o n a l  s o l u t i o n s  o r  h e l p  
t h a t  t h e y  m i g h t  r e c o m m e n d .  H a v e  y o u  i d e n t i f i e d  s o m e  s p e c i f i c  
a c t i o n  t h a t  w e  m i g h t  a s k  o f  o u r  C o n g r e s s i o n a l  d e l e g a t i o n ?

B R U C E  B O T E L H O :  Mr. C h a i r m a n ,  a g a i n  M s .  B a r r y  h a s  w o r k e d  c l o s e l y

w i t h  t h e  d e l e g a t i o n ,  i n  p a r t i c u l a r  S e n a t o r  M u r k o w s k i ,  o n  t h i s  
i s s u e .  A n d  p e r h a p s ,  I c o u l d  a s k  h e r  a g a i n  t o  d e s c r i b e  t h e  e f f o r t s  
i n  t h e  p a s t .  O b v i o u s l y ,  t h e r e ' s  b e e n  a n e w  s u g g e s t i o n  t o d a y  w h i c h  
Ms. H j e l l e  h a d  r a i s e d  a s  a p o s s i b i l i t y  o f  s o m e t h i n g  w e  h a v e  n o t  
d i s c u s s e d  b e f o r e .

E L I Z A B E T H  B A R R Y :  Mr. C h a i r m a n ,  i n  t h e  l a s t  C o n g r e s s  t h e r e  w e r e
b i l l s  i n t r o d u c e d  i n  b o t h  t h e  H o u s e  a n d  t h e  S e n a t e  t h a t  w o u l d  h a v e  
p u t  t h e  b l a c k  l e t t e r  f e d e r a l  l a w  t h a t  s t a t e  l a w  c o n t r o l  R S  2 4 7 7  
g r a n t s .  A n d  t h a t  a l l o w e d  f o r  t h e  m o r e  c a s u a l  t y p e  o f  u s e  t h a t  
p r e v a i l e d  o v e r  a l o t  o f  A l a s k a ' s  h i g h w a y s ,  i n  t e r m s  o f  l e s s  
r e s t r i c t i v e  d e f i n i t i o n s  o f  c o n s t r u c t i o n  a n d  h i g h w a y .  N e i t h e r  o f  
t h o s e  b i l l s  p a s s e d  a n d  i n s t e a d ,  t h e r e  w a s  t h e  m o r a t o r i u m  p u t  i n  
p l a c e  o n l y  t h e  f e d e r a l  r e g u l a t i o n s  t a k i n g  e f f e c t .  M y  u n d e r s t a n d i n g  
is t h a t  n o t h i n g  h a s  y e t  b e e n  i n t r o d u c e d  i n  t h i s  C o n g r e s s ,  b u t  t h e y  
j u s t  g o t  s t a r t e d  a f e w  w e e k s  ag o .  T h i n g s  a r e  m o v i n g  p r e t t y  s l o w l y  
t h e r e ,  a t  t h i s  p o i n t .

B R U C E  B O T E L H O :  Mr. C h a i r m a n ,  if it w o u l d  b e  h e l p f u l ,  I t h i n k  w e ' d
b e  w i l l i n g  t o  p r o v i d e  R e p r e s e n t a t i v e  H u d s o n  a c o p y  o f  t h e

BRUCE BOTELHO: I  u n d e r s t a n d  M r .  C h a i r m a n  . . . [ i n d i s c ]
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R E P R E S E N T A T I V E  H U D S O N :  I w o u l d  a p p r e c i a t e  t h a t ,  I ' m  s u r e  b o t h
c h a i r m a n  w o u l d  a p p r e c i a t e  a c o p y .

C H A I R M A N  O G A N :  W e l l ,  I f i n d  I ' m  n e x t  o n  t h e  l i s t  s o  I h a v e  a
q u e s t i o n  f o r  y o u .  If a p r i v a t e  p e r s o n  u s e s  a  2 4 7 7  r i g h t - o f - w a y
w h e r e  t h e r e ' s  n o  s t a t e  r e g u l a t i o n s  l i k e  o n  a n a t i o n a l  w i l d l i f e  
r e f u g e ;  w o u l d  t h e  s t a t e  i n t e r v e n e  o n  b e h a l f  o f  t h a t  i n d i v i d u a l  if 
h e  g o t  i n  t r o u b l e  w i t h  t h e  f e d s ?

B R U C E  B O T E L H O :  Mr. C h a i r m a n ,  l e t  m e  a n s w e r  it t h i s  w a y .
C o n c e p t u a l l y ,  t h e  a n s w e r  w o u l d  b e  - w e  w o u l d  d o  so. H a v i n g  s a i d
t h a t ,  I w o u l d  l o o k  a t  t h e  f a c t s  o f  a n y  g i v e n  s i t u a t i o n .  I t ' s  q u i t e
c l e a r  f r o m  m y  e a r l i e r  t e s t i m o n y  t h a t  w e  h a v e  a c t u a l l y  s u p p o r t e d  
p r i v a t e  i n d i v i d u a l s  w h o  h a v e  a s s e r t e d  R S  2 4 7 7  r i g h t s - o f - w a y  i n  t h e  
s t a t e ,  i n  t h e  c o u r t s  o f  b o t h  t h e  S t a t e  o f  A l a s k a  a n d  t h e  F e d e r a l  
C o u r t s .  A n d  so, a s  a m a t t e r  o f  p r i n c i p l e ,  w e  a r e  n o t  a d v e r s e  t o  
l e n d i n g  t h e  w e i g h t  o f  t h e  S t a t e  o f  A l a s k a .  W h e t h e r  w e  w o u l d  d o  it 
i n  e v e r y  c a s e ,  I t h i n k  w o u l d  d e p e n d  o n  t h e  c i r c u m s t a n c e s ,  w h a t  
l e g a l  p r i n c i p l e s  w o u l d  b e  a d v a n c e d  i n  t h e  c a s e ,  w h a t  a r e  t h e  
r e s o u r c e s  a v a i l a b l e  a t  t h a t  p a r t i c u l a r  t i m e  a n d  a g a i n ,  t h e  g o o d  

f a i t h  e f f o r t s  o f  t h e  i n d i v i d u a l .  S o  t h a t  a g a i n  w e ' r e  n o t  i n  a
s i t u a t i o n  w h e r e  w e  h a v e  a b l a c k  s h e e p ,  f o r  l a c k  o f  a b e t t e r  w a y  o f
d e s c r i b i n g  it. B u t  i n  p r i n c i p l e ,  t h e  S t a t e  o f  A l a s k a  w o u l d ,  

s u b j e c t  t o  t h e  k i n d  o f  c o n c e r n s  I ' v e  e x p r e s s e d .

C H A I R M A N  O G A N :  I t h i n k  I h a v e  o n e  o t h e r  q u e s t i o n .  A t  a J o i n t
S e n a t e / H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  m e e t i n g  d u r i n g  t h e  i n t e r i m ,  
b e t w e e n  t h e  f i r s t  a n d  s e c o n d  h a l f  o f  t h e  s e s s i o n  o f  t h e  1 8 t h  o r  t h e  
1 9 t h  L e g i s l a t u r e ,  y o u  s t a t e d .  T h e r e  w a s  s o m e ,  q u i t e  a b i t  o f  
c o n c e r n  o n  t h e  p a r t  o f  t h e  c o m m i t t e e  m e m b e r s  t h a t  t h e r e  w a s  o n l y  a 
v e r y  s m a l l  a m o u n t  o f  t h e s e  r i g h t - o f - w a y  a s s e r t i o n s  b e i n g  l i t i g a t e d .  
A n d  y o u  s t a t e d  t h a t ,  it w a s n ' t  t h a t  b i g  o f  a p r i o r i t y ,  t h a t  y o u  h a d  
- y o u r  f i r s t  p r i o r i t y  w a s  t h e  p r o t e c t i n g  c h i l d r e n  w h i c h  is a g o o d  
c a u s e .  D o  I s e e  t h a t  t h e r e ' s ,  c a n  w e  f r o m  y o u r  t e s t i m o n y  a n d  
t e s t i m o n y  o f  C o m m i s s i o n e r  S h i v e l y  - t h a t  t h e  A d m i n i s t r a t i o n  h a s  n o w  

s h i f t e d  t h a t  p o s i t i o n .  T h a t  is n o w  a m u c h  b i g g e r  p r i o r i t y  w i t h  
t h e m ,  n o w  t h a t  S e c r e t a r y  B a b b i t  h a s  t a k e n  t h e  a c t i o n  h e  h a s .

B R U C E  B O T E L H O :  Mr. C h a i r m a n ,  I t h i n k  it is f a i r  t o  s a y  t h a t  t h e
a c t i o n  o f  t h e  S e c r e t a r y  o f  I n t e r i o r  h a s  c r e a t e d  a n  u r g e n c y  o n  R S  
2 4 7 7 .  A n d  n o t  s i m p l y  f r o m  a p o l i t i c a l  s e n s e ,  b u t  o u r  c o n c e r n  a b o u t  
i t s  p o s s i b l e  i m p a c t  o n  l i t i g a t i o n .  T h a t  h a s  r e a l l y  p r o p e l l e d  it, 
o b v i o u s l y ,  t o  b e  a m a j o r  c o n c e r n  o f  t h e  G o v e r n o r  s u c h  t h a t  h e  h a s  
p u t  h i s  c r e d i b i l i t y  o n  t h e  l i n e  o n  t h i s  i s s u e s .  So, I w o u l d  s a y  
t h a t  t h e r e  i s  a h e i g h t e n e d  a t t e n t i o n  s t a t e w i d e  o f  t h e  i s s u e .  A n d  
t h e  G o v e r n o r  i n t e n d s  t o  m a k e  s u r e  t h e  S t a t e  o f  A l a s k a  is a l e a d e r  
o n  t h e  i s s u e .

C H A I R M A N  O G A N :  W e l l ,  a s  a c o m m e n t ,  I w e l c o m e  t h a t  a c t i o n .  I g o t t a  
t e l l ,  t o  b e  q u i t e  h o n e s t ,  I s e e  a b i t  o f  a t r e n d  o f  t h e

L e g i s l a t i v e  p r o p o s a l s  t h a t  w e r e  c i r c u l a t e d .
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A d m i n i s t r a t i o n  t o  t a k e  - n o t  t a k e  a p r o a c t i v e  s t a n c e  o n  t h i s  a n d  
o t h e r  i s s u e s  a n d  t h e n  w h e n  w e  g e t  i n  t r o u b l e .  B u t  I d o  w e l c o m e  t h e  
d e p a r t u r e  f r o m  t h e  l e s s  p r o a c t i v e  s t a n c e .  A n d  t h e r e  w a s  a  q u e s t i o n  
f r o m  S e n a t o r  L i n c o l n ,  t h e  S e n a t o r  H a l f o r d ,  a n d  t h e n  I t h i n k  w e  

s h o u l d  p r o b a b l y  w r a p  it up.

S E N A T O R  L I N C O L N :  I t h i n k  it p u l l s  v e r y  n i c e l y  t o  w h a t  y o u r  l a s t
q u e s t i o n  w a s  a n d  t h a t  is if w e  d o  s t a r t  t o  l i t i g a t e ,  a n d  it s o u n d s  
l i k e  w e  m a y .  A n d  w e ' v e  g o t  5 0 0  d o c u m e n t e d  p a r c e l s  a n d  m o r e  t o  c o m e  
t h a t  it s e e m s  t o  m e  t h a t  i f  w e ' r e  g o i n g  t o  - if A d m i n i s t r a t i o n  is 
g o i n g  t o  h a v e  t h i s  a s  a p r i o r i t y ,  t h e n  w e  a r e  g o i n g  t o  h a v e  t o
b u d g e t  a c c o r d i n g l y .  I d o n ' t  t h i n k  t h a t  w e  c a n  s a y  t h a t  t h i s  is
s o m e t h i n g  t h a t  A d m i n i s t r a t i o n  b e t t e r  g e t  o n  a n d  f i n d  t h a t  w e ' r e  
g o n n a  c u t  t h e  b u d g e t  o r  t h a t  y o u  h a v e  t o  t h e n  l i t i g a t e  [ i n d i s c . ]  
u t i l i z e  t h e  b u d g e t ,  y o u r  n o r m a l  b u d g e t .  I w o u ? d ,  I g u e s s  I w o u l d
a s k  w h a t  k i n d  o f  a p l a n  t h a t  y o u  s e e  o v e r  t i m e  a n d  a r e  y o u  g o i n g  t o
t h e n  c o m e  b a c k  t o  t h e  F i n a n c e  C o m m i t t e e  a n d  a s k  f o r  f u n d i n g  to 
l i t i g a t e  t h e  R S  2 4 7 7 s .

B R U C E  B O T E L H O :  Mr. C h a i r m a n ,  S e n a t o r  L i n c o l n .  W e  h a v e  p r e p a r e d  a
f i v e  y e a r  s c h e d u l e  o f  a l t e r n a t i v e  s c e n a r i o s .  T h e  L e g i s l a t u r e  h a s  
f u n d e d  o u r  w o r k  i n  R S  2 4 7 7 .  A n d  w e ' v e  a n t i c i p a t e d  t h a t  i n  t e r m s  o f  
o u r  b u d g e t  p l a n n i n g .  So, I ' d  b e  d e l i g h t e d  t o  s h a r e  t h a t  w i t h  y o u  
a n d  I d o n ' t  h a v e  t h a t  i n f o r m a t i o n  a t  h a n d .

C H A I R M A N  O G A N :  A n d  S e n a t o r  H a l f o r d .

S E N A T O R  H A L F O R D :  J u s t  a q u e s t i o n  f r o m  t h e  o p p o s i t e  d i r e c t i o n .
W i t h  r e g a r d  t o  t h e  v a c a t i o n  o f  R S  2 4 7 7 s ,  I k n o w  t h a t  D O T  i n  a c t u a l  
c o n s t r u c t i o n  p r o j e c t s  s o m e t i m e s  v a c a t e s  p i e c e s  o f  a n  R S  2 4 7 7  r o a d  
i n  t h e  s a m e  s e n s e  t h a t  t h e y  a l s o  t a k e  a c c e s s  a n d  t h e y  s o m e t i m e s  
t r a d e  w i t h  a n  a d j a c e n t  l a n d o w n e r  t o  s t r a i g h t e n  o u t  a c u r v e  o r  
s o m e t h i n g  e l s e .  B u t  o t h e r  t h a n  t h o s e  k i n d s  o f  c a s e s ,  a r e  t h e r e  a n y  
c a s e s  w h e r e  t h e  s t a t e  h a s  v a c a t e d  a n  R S  2 4 7 7  a n d  if so, h o w  h a v e  
t h e y  d o n e  i t ?

B R U C E  B O T E L H O :  Mr. C h a i r m a n ,  t h a t  q u e s t i o n  I b e l i e v e  w o u l d  b e  m o s t
a p p r o p r i a t e l y  d i r e c t e d  t o  C o m m i s s i o n e r  S h i v e l y ,  [ i n d i s c . ]

C O M M I S S I O N E R  S H I V E L Y :  C h a i r m a n  a n d  S e n a t o r  H a l f o r d .  I t h i n k
l a r g e l y  t h e  R S  2 4 7 7 s  t h a t  w e  h a v e  v a c a t e d  a r e  s e c t i o n  l i n e  
e a s e m e n t s  w h i c h  p e o p l e  b e l i e v e  a r e  R S  2 4 7 7 s  i n  c o m m u n i t i e s .  W e  
h a v e  n o t  t o  m y  k n o w l e d g e  v a c a t e d  a n y  o f  t h e  R S  24 7 7 s  t h a t  w e ' v e  
i d e n t i f i e d  h e r e ,  b u t  a n d  I d o n ' t  k n o w ;  N a n c y  W e l c h ,  if y o u ' r e  s t i l l  
on, w h e t h e r  y o u  h a v e  a n y m o r e  i n f o r m a t i o n  o n  t h a t  q u e s t i o n  t h a n  
t h a t .

A n  u n i d e n t i f i e d  p e r s o n  v i a  t e l e c o n f e r e n c e  s t a t e d  t h a t  M s .  W e l c h  h a d  
l e f t  t h e  F a i r b a n k s  o f f i c e .

S E N A T O R  H A L F O R D :  I w o u l d  l i k e  a f o l l o w - u p  o n  t h a t  q u e s t i o n  j u s t  t o
k n o w  w h a t  h a s  b e e n  v a c a t e d .  A g a i n ,  n o t  t h e  - I m e a n ,  I k n o w  t h a t
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D O T  m a k e s ,  y o u  k n o w  a d j u s t m e n t s  b a c k  a n d  f o r t h  a n d  w h e n  t h e y  
s o m e t i m e s  g e t  s o m e t h i n g  e l s e  t h e y  b a c k  a w a y  f r o m  b o t h  t h e  P L O
e a s e m e n t s  a n d  t h e  R S  2 4 7 7  e a s e m e n t s  w h e n  t h e y  g e t  t h e  o t h e r  s i d e
a n d  f i n a l l y  b u i l d  s o m e t h i n g  t o  s p e c i f i c a t i o n .

C O M M I S S I O N E R  S H I V E L Y :  Mi. C h a i r m a n  a n d  S e n a t o r  H a l f o r d .  A s  I
s a i d ,  t h e  o n e s  t h a t  I ' v e  b e e n  a w a r e  o f  a r e  a l l  s e c t i o n  l i n e  
e a s e m e n t s  i n  d e v e l o p e d  c o m m u n i t i e s  w h e r e  w e  h a v e  a l t e r n a t i v e  
t r a n s p o r t a t i o n .

S E N A T O R  H A L F O R D :  B u t  t h e y ' r e  a c t u a l l y  R S  2 4 7 7 s  a n d  s e c t i o n  l i n e
e a s e m e n t s .

C O M M I S S I O N E R  S H I V E L Y :  W e l l ,  m o s t  p e o p l e  b e l i e v e .  I t h i n k  t h a t
t h e r e  i s  a  t h e o r y  t h a t  a s e c t i o n  l i n e  e a s e m e n t  is a n  R S  2 4 7 7
e a s e m e n t ,  i t  is a d i f f e r e n t  k i n d  o f  RS. I t ' s  n o t  w h a t  y o u  t h i n k
of. I m e a n  m o s t  p e o p l e  t h i n k  of, w h e n  t h e y  t a l k  a b o u t  R S  2 4 7 7 s  a s  
t h e  m i n i n g  t r a i l  t h a t  p e o p l e  u s e d  f o r  y e a r s ,  b u t  i t ' s  m y  
u n d e r s t a n d i n g  t h a t  i n  t h e  t e r r i t o r i a l  l e g i s l a t i o n  t h a t  a c c e p t e d  

r e s e r v a t i o n  o f  R S  2 4 7 7 s  a n d  b e c a u s e  o f  t h e  w a y  t h a t  w a s  w r i t t e n ,  
t h a t  s e c t i o n  l i n e  e a s e m e n t s  a r e  c o n s i d e r e d  u n d e r  t h e  s a m e  law. 
B r u c e ,  y o u  m a y  o r  E l i z a b e t h  m a y b e .

B R U C E  B O T E L H O :  N o d d i n g  o u r  h e a d s  i n  a g r e e m e n t .

S E N A T O R  H A L F O R D :  I w o u l d  l i k e  a l i s t  o f  t h e  R S  2 4 7 7 s  t h a t  a r e
s e c t i o n  l i n e  e a s e m e n t s  t h a t  h a v e  b e e n  v a c a t e d  a n d  t h e  p r o c e s s  b y  
w h i c h  t h e y ' r e  v a c a t e d .

C H A I R M A N  O G A N :  A n d  w o u l d  y o u  p r o v i d e  t h a t  t o  t h e  H o u s e  R e s o u r c e s
C o m m i t t e e  a s  w e l l .  W e l l ,  if t h e r e  a r e  n o  o t h e r  q u e s t i o n s .  I ' d  
l i k e  t o  t h a n k  e v e r y o n e  t h a t  p a r t i c i p a t e d  t o d a y .  I t h i n k  w e  h a d  a 
v e r y  i n - d e p t h  a n d  i n f o r m a t i v e  d i s c u s s i o n  o f  t h e  i s s u e .  A n d  t h a n k  
y o u  f o r  e n d u r i n g  t h e  l o n g  m e e t i n g  a n d  f o r  y o u r  t i m e  o u t  o f  y o u r  
b u s y  s c h e d u l e s ,  a l l  o f  y o u .  A n d  w i t h  t h a t  t h i s  m e e t i n g  is 
a d j o u r n e d  (3: 5 0  p . m . ) .
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Recent Alaska RS 2477 Investigations

In  the 1970's
More than 20 years ago (1973-74) the State of Alaska, through its Department ot 

Transportation, researched and recorded more than 1,500 RS 2477 rights-of-way. These were 
identified and mapped. The list was forwarded to the Bureau of Land Management for 
"assertion" by Commissioner Bruce Campbell. Transmittal was dated April 8, 1974.

For 11 years BLM did not acknowledge the State's submission. It was August 12. 1985 
that BLM issued a memorandum referring to the State of Alaska's "Trail Atlas". BLM claimed 
that the State's documents did not constitute a request for notation in its (BLM) records, that 
BLM (in any case) could not accept because BLM "had no authority to note such claims until we 
received the new 2800 manual in late 1982," that the maps and other information in the State's 
"atlas" did not "meet the requirement of BLM Manual 2801.243. The maps are not of a scale and 
quality which would allow us to accurately transfer the claimed trails to our records."

By 1992. all record of that action was gone! BLM had no record of the filing..

In  the m id  1980's
Senator Jack Coghill, chairman of the Senate Transportation Committee, caused to 

happen a study of RS 2477 rights-of-way that fell within conservation units that ANILCA had 
established. This study was published in three volumes by the Alaska Senate.

In  the 1990's
In January, 1993 Govemor Walter J. Hickel and Lieutenant Govemor Jack Coghill 

budgeted S720.000 to research RS 2477 rights-of-way in Alaska. Their request was approved by 
the Legislature, and an intensive research program (RS 2477 rights-of-way) began in the Alaska 
Department of Natural Resources. That funding supported a team of 12 researchers and natural 
resource officers through fiscal year 1994. Another appropriation for S300.000 was requested 
and funded. The team manpower strength was reduced about 60%.

The records comprise an impressive body of legal research. Each RS 2477 right-of-way 
studied has a file that contains proof of trail use in such documents as U.S.G.S. maps, other 
official government maps. State and BLM land status plats, land ownership data, historical use 
narratives. U.S. Postal route (dog team) documentation, and other proof of use.



Establishing a Policy between BLM and 
Alaska Outdoor Council

In the spring of 1996 the Alaska Outdoor Council board of directors authorized the formation of 
a committee to begin asserting RS 2477 rights-of-wuys with the Bureau o f Land Management. 
That committee is comp.osed of Dick Bishop, Lisa Harbo, Kathleen Dalton and Byron Haley.

This action was taken because of growing concerns about access to state and private lands AND 
because there was no apparent leadership by the Knowles administration in the State of Alaska.

Until June, 1996, BLM in Alaska had no established public process for assertions o f RS 2477, 
The occasional RS 2477 right-of-way which the State of Alaska sought for a transportation route
was handled on bn individual, negotiated basis with BLM. There was no public process.

*

AOC designed a form that identified the route with its legal location, its name, the State's ID 
number, Attached to that form were the following: an inch-to-milo map with route traced; 
documented historical proof o f use; width statement These documents were witnessed and 
notarized before submission to BLM.

At a meeting (requested by AOC) on June 26, BLM Interior and Northern Director Dee Ritchie 
accepted AOCs assertion form. He instructed his lands agenlB to aooept our assertions. He also 
instructed his agents to date stamp and sign each assertion and to serialize the assertions in 
BLM's right-of-way filing system.

In the interim July-September, 1996 AOC asserted 240 RS 2477 rights-of-way. Hundreds of 
hours of volunteer time went into this work. It is estimated that each assertion took a minimum 
of four hours to copy, organize, notarise, and submit.. We estimate that each file cost AOC 
$3.50 in basic material and copy costa. Those hours and dollars were volunteer by AOC 
members. A copy of each case file we handled was kept in Alaska Outdoor Council records.

In September the AOC committee took a breather. We felt that the 240 rights-of-way asserted 
had represented moat priority routes. We also felt that we had established a legal paper trail that 
may give us standing in the fixture.

In Deoember we learned that there was a "hitch" in those ROWa sent to Anchorage (about 50%) 
tor processing into the records of the Kateel, Seward find Copper River Meridians. The 
Fairbanks BLM office serialized any route that fell within the Fairbanks Meridian, AOC has set 
up another meeting with the interior BLM director at which time we will examine iur options on 
those assertions that Anchorage BLM personnel did not (or would not) serialize.

NOTE: The term'1 serialize'' as used by BLM means that the document has been accepted, date 
stamped and entered into BLM's right-of-way filing system. A legal record has been created.



240 ROWs (RS 2477) asserted with BLM 
State of Alaska RST #, trail name, and date asserted

(asserted by Alaska Outdoor Council summer 1996)

2 Taylor - Humbolt Trail 7/1/96
3 Hajdukovich - Macomb Plateau Trail 7/1/96
4 Jualin Mine Road 7/8/96
5 Marvel Creek Cat Trail 7/8/96
6 Taylor Creek - Serpentine Hot Springs Trail 7/1/96
7 Eureka - Rampart Trail 7/8/96
8 Harrison Creek - Portage Creek Trail 6/26/96
9 Coldfood - Chandalar Lake Trail 7/1/96
10 Chicken - Franklin Landing Strip Trail 6/26/96
10 Betties - Wild Lake Trail 7/8/96
11 Eagle - Alder Creek Trail
12 Nabesna - Chisana Trail 7/17/96
14 Unuk River Road 7/17/96
16 • Aurora Trail (Dahl - Deering) 7/17/96
17 Knik Glacier Trail 8/12/96
21 Akiak - Crooked CreekTrail 8/12/96
22 Aklakchak/Akalak - Phillips Bros - Russian Mission Trail 8/12/96
24 Aniak - Tuluksak Trail 8/12/96
27 Beaver - Caro Trail 8/15/96
28 Bennett's Cutoff Trail 8/7/96
30 Bethel - Quinhgak Trail 8/12/96
31 Gethel - Kasigluk 8/7/96
42 Candle - Kiwalik 8/15/96
43 Rex Creek Trail 7/24/96
57 Teiaquana Trail 6/26/96
59 Crooked Creek - Aniak Trail 8/22/96
63 Kaltag - Dishkaket 8/15/96
67 Eagle - Circle Mail Trail 7/17/96
68 Egegik - Kanatak Trail 8/12/96
69 Elliot - Kotsina Trail 7/8/96
78 Fortymile - Franklin 8/28/96
83 Betzulnetas - Susiota Pass Trail 7/24/96
84 Golovin - Council Trail 8/22/96
86 Goodnews Bay - Togiak 8/12/96
92 Holy Cross - Kalskag Trail 8/22/96
93 Hooper Bay - Scammon Bay 8/15/96
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97 Iditarod - Dishkaket Trail 8/28/96
105 Alatna - Shungnek Trail 8/12/96
109 Snowshoe - Beaver Trail 6/26/96
114 Kiana - KJery Creek 8/28/96
115 Kiana - Selawik - Shungnak 8/15/96
116 Kinak - Kipnuk Trail 8/22/96
117 Kiwalik - Noorvik 8/15/96
120 Kotlik - Marxhall 8/22/96
121 Kotsina Trail 7/17/96
122 Kotzebue - Noatak Trail 7/24/96
124 Nimiuk Point - Shungnak Trail 8/22/96
127 Larsen Bay - Karluk River Trail 7/31/96
129 Lewis Landing - Dishkaket 8/12/96
135 McCarthy - GreenButte Trail 7/24/96
139 Millard Trail 7/24/96
155 Nizina - Bremner Sled Road 7/24/96
156 Nizina - Chitina River Trail 7/24/96
158 Nome - Teller Trail 8/22/96
159 Lilli wig Creek Trail 8/28/96
160 Nuka Bay Trail 6/26/96
161 Nulato - Dishkaket Trail 8/15/96
162 Batzulnetas - Nabesna RiverTrail 7/24/96
164 Ophir - Dishkaket Trail 8/15/96
165 Ophir - Iditarod Trail 8/12/96
168 Paimute - Marshall Trail 8/22/96
173 Quinhagak - Goodnews Bay 8/12/96
179 Kianga River Trail 7/24/96
190 St. Michael - Kotlik Trail 8/22/96
194 Streina - Kuskulana Trail 7/24/96
209 Betties - Coldfoot Trail 7/24/96
213 Teller- Wales Trail 8/22/96
215 Togiak - Nushagak Trail 8/12/96
220 Upper Landing - Bear Creek Trail 8/22/96
220 Yentna - Mills Creek Trail 7/17/96
226 Woodchopper - Coal Creek Trail 7/8/96
229 Yukon - Kuskikwim Portage Trail 8/22/96
230 Bielenberg Trail 6/26/96
232 Swede Lake Trail 7/8/96
256 Beaver Lake via Bryan Creek Trail 7/24/96
257 Beaver - Horse Creek - Chandalar Trail 8/15/96
260 Canyon Creek - Walker's Fork Trail 8/15/96
265 Chisana - Horsveldt Trail 7/24/96
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269 Tanana - Allakaket - Betties 8/7/96
270 Circle - Fort Yukon Trail 8/5/96
277 Chisana - Bonanza Trail (Chisana - Big Eldorado Creek 7/31/96 
282 Island Bay - Salmon Creek Trail 8/12/96
284 Steele Creek - Franklin Trail 7/31/96
286 Fourth of July Creek Trail 7/8/96
287 Fort Gibbon - Kaltag 8/12/96
290 The Goat Trail 7/31/96
291 Telaquana Trail - Nondalton Trail 6/26/96
299 Kaltag - Solomon 8/26/96
304 Wilson CreekTrail 8/5/96
305 McClaren River Trail 7/31/96
317 Paimut Portage Trail 8/22/96
319 Platinm CreeTc Trail 7/24/96
321 Nabesna - Northway Trail 7/31/96
323 Scammon Bay-Hamilton - Kotlik Winter Trail 8/22/96
325 The Nizina - Chisana (Skolai) Trail 8/5/96
326 Goodnews - Arolik River 8/12/96
327 Tanunak to Umkumiut Trail 8/15/96
332 Togiak - Ungalikthluk Trail 8/12/96
335 Tuluksak - Kalskag 8/15/96
338 White RiverTrail 7/17/96
340 Lignite - Stampede Trail 7/8/96
341 Roosevelt - Kantishna Trail 7/17/96
342 Roosevelt - Glacier Trail 7/17/96
343 Kobi - Kantishna Trail 7/17/96
344 Lignite - Kantishna Trail 7/17/96
345 Kobi - McGrath (via Nikolai and Big River) 7/17/96
346 Nenana - Kantishna Trail 7/17/96
348 Spruce CreekTrail 7/17/96
361 Nizina - Chisana Glacier Trail 8/5/96
363 Tana River Trail 8/5/96
367 Kiwalik - Kotzebue 8/22/96
367 Portage Bay - Mt. Demian Oil Camp Trail 8/12/96
372 Nikolai Mine Trail 8/5/96
374 Nabesna River - Canadian Border 8/5/96
388 Merrill River - Stony River Trail 6/26/96
391 Ketchumstuk to Tanacross 8/26/96
394 Chignik Lagoon - Aniakchak River 7/17/96
397 Foster's Camp - Grass Valley Trail 8/7/96
400 Orange Hill Trail * 7/31/96
405 King's Country Trail 7/31/96
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406 Johnson River - Kinak Trail 8/22/96
414 El Dorado Slate Road 7/17/96
423 Ptarmigan Creek Trail 8/5/96
425 Managite Trail 7/17/96
427 Chikaloon River Trail 8/26/96
439 Nabesna - Chisana (Route 2) 8/5/96
446 Fort Yukon - Birch Creek Trail 8/12/96
455 Ungalik - Dime Landing 8/22/96
466 Nation River - Rampart Trail 7/17/96
470 Sepertine Hot Springs - Shismaref Trail 7/17/96
471 Teller-Shishmaref (west) Trail 7/17/96
472 Teller - Shishmaref (east) Trail 7/17/96
476 Circle = Cjhalyitsik - Yukon Border 8/12/96
477 Fort Yukon - Christian 8/12/96
478 Fort Yukon - Beaver 8/12/96
483 Copper Creek Trail 7/24/96
491 Rex - Roosevelt Trail 7/17/96
492 Glacier - Kantishna via Caribou Creek Trail 7/17/96
493 Quigley Ridge Trail 7/17/96
505 Nilumat Creek - Towak Mountain 8/22/96
506 Shageluk - Holikachuk 8/12/96
512 Willow Creek Trail 8/26/96
556 First Chance Creek across Glacier Creek - Horsefly Creek Trail 8/12/96
557 Dikeman - First Chance Creek Trail 8/15/96
560 Rampart House - Demarcation Point 8/26/96
618 Central - Deadwood Creek Trail 7/17/96
633 Valdez - Copper CenterTrail (aka Valdez Glacier Trail, Klutina Lake Road, Craig - Henwick Road)7/l7/96
634 Explorers Kenai RiverTrail 7/31/96
639 Noorvik - Selawik 8/12/96
669 Ninemile Point • Choris Peninsula Trail 8/22/96
707 Windy Creek Trail (near Cantwell) 7/17/96
730 Cripple Landing - Rennies Landing Trail 8/7/96
731 Cripple - North Fork Innoko River Trail 8/5/96
746 Tonsina Trail - Tonsina I ake to Richardson Highway 7/17/96
747 Norton Bay - McKinley Creek Trail 8/22/96
755 Koyuk - Bald Head Trail 8/22/96
758 Lake Minchumina - Kuskukwim River Trail 8/5/96
792 Boundary - Lassen Landing Strip Trail 8/5/96
808 Birch Creek - Portage Creek Trail 6/26/96
810 Boulder Creek Trail (near Central) 6/26/96
823 Graveyard Creek - Cagins Trail 7/17/96
825 Alfred Creek'Trtail 8/15/96
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840 Palisades Portage Trail 8/15/96
844 Elliott Creek Trail 7/24/96
870 Killeak Lake Trail 7/24/96
879 Twin Lakes - Jackson Lake Trail 8/15/96
881 Alexander's Village - Vehtenjerlo Lakes 8/15/96
912 North Tractor Trail from Gordon - US Border 8/2696
913 Nuvagapak Point Landing Strip - Kogatpak PJver Trail 8/22/96
914 Poker (Pokok) Lagoon Southeast Trail 8/26/96
916 Tamauariak River North - Camden Bay 8/26/96
1065 Jack Wade - Boundary 8/5/96
1137 Snettisham - Mines Trail 8/15/96
1169 Treadwell Ditch Trail 8/15/96
1176 Kanatak - Becharof Lake Road 8/12/96
1232 Malaspina Glacier TRail 8/5/96
1304 Hoisveldt - Canadian Border 8/5/96
1343 Nizina River - Dan Creek Road Trail 8/5/96
1344 Sawmill Gulch Trail 8/5/96
1345 Long Lake - Chitina River Trail 8/28/96
1346 Glacier Creek Mines Trail 8/5/96
1349 Kennicott Mine Trails 8/5/96
1350 Kuskuland River-McDougall Creek Cabins Trail 8/5/96
1354 Nikolai Mine - Nizina River Trail 8/5/96
1355 Kimball Pass Trail (Bernard Creek Trail) 7/17/96
1365 Hurtle Creek Trail 7/24/96
1372 Klutina Boat-Landing Trail 8/5/96
1374 Copper River Bluff Trail 8/5/96
1380 Hudson Lake Trail 7/8/96
1393 Copper River - Kotsina Connections Trail 7/8/96
1395 Tiekel River - Klutina River 8/5/96
1413 Tonsina Trail (Richardson Highway to Copper River) 7/17/96
1416 Chitina - Elliot Trail 7/17/96
1467 Heming Trail 8/28/96
1482 Homestake - Serpentine Hot Springs Trail 7/17/96
1495 Akulurak - Kotlik with Spru to Kwiguk Trail 8/22/96
1567 Copper River Trail 8/5/96
1571 Pass Creek Trail 7/31/96
1584 Lick CreekTrail 7/31/96
1586 Scotty Creek - High Cache Trail 7/31/96
1588 Northway Airport - Jatahmund Lake 7/31/96
1590 Gardiner Creek Trail 7/31/96
1591 Deadman Lake Campground Road 7/31 /96
1592 Tanada Lodge - Copper Lake Drainage 8/5/96
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1608 Youngstown'-Home Lake 8/22/96
1611 Bergman - Cathedral Mountain Trail (Aiiakaket - Betties • Coidfood - Nolan Trail 8/5/96
1623 Wales -Shishmaref Coastal Winter Trail 7/17/96
1645 Nome Creek Mine - Steese Highway Trail 6/26/96
1646 Gordon - US Border Coastal Trail 8/26/96
1668 Mt. Drum Trail 8/5/96
1669 Strelna Creek - Rock Creek Trail 7/31/96
1670 Pass Creek Trail 7/31/96
1671 Kluvesna Creek - Clear Creek Loop 7/31/96
1672 Young Creek Loop Trail 8/12/96
1673 Sourdough Hill - Nizina RiverTrail 8/12/96
1675 Buck Creek Trail 8/12/96
1676 Manker CreekTrail 8/5/96
1677 Quartz Creek Trail 8/5/96
1684 Slatka Creek Trail 8/12/96
1685 Clear Creek Trail 8/5/96
1686 Porcupine Creek Trail 8/5/96
1687 Nugget Creek Trail 8/5/96
1689 Berg Creek TRail 8/5/96
1695 Roaring Creek Trail 8/12/96
1696 Dixie Pass Trail 8/5/96
1697 Copper Creek Trail 8/5/96
1699 East Fork Cre^k Trail 8/5/96
1699 Middle Fork Trail 8/5/96
1712 St. Anne Lake Trail 7/17/96
1717 Richardson Highway - Fish Lakes Trail 7/31/96
1737 Candle - Deering Trail 8/15/96
1738 Kotzebue - Nimiuk Point Trail 8/22/96
1790 Boulder Creek - Mills Creek 7/31/96
1791 Bellum's Crossing - Kotsina River Trail 7/17/96
1794 Bellum's Crossing - Chitina RiverTrail 7/17/96
1805 Chitina River - Sterlna Creek Trail 7/17/96
1844 Little Melozitna Hot Springs Trail 8/22/96
1845 Hutlinana Hot Springs Trail 8/5/96
1846 Melozitna Hot Springs Trail 8/5/96
1851 Keystone Trail 8/15/96
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N om in a t io n  a n d  Assert ion , RS 2477 Rights-of-way
To and before the Bureau of Land Management, U.S. Department of Interior

Fairbanks, Alaska
Citation: RS 2477, Section 8 of the Act of July 26, i 866, Revised Statute 2477 (43 U.S.C. 932). Repealed October 21 ,1976 .

APPLICANT INFORMATION
(Attach additional pages if needed)

Name ipnnt rvimal (signature)

Address

City State Zip code

Phone FAX#

Contact or Business Address City, State, Zip Telephone/FAX
'One of four members of RS 2477 committee, Alaska Outdoor Council. See attachment for additional names.

RS 2477 RIGHT-OF-WAY (ROW) INFORMATION
1) Location:

2) Name of Nominated Right-of-way:______________
State of Alaska RST # (if available):__________

3) Date Asserted:___________

4) By Whom: List one or more names (also see above):

5) Attached, RS 2477 ROW Historic Summary (Detailing 
construction dates, purpose of use, width etc).

6) Attached, Map scale 1:63,360

7) Attached, additional documentation (if applicable)

8) Witnesses to this assertion action:

9) Assertion received by:

Name and Titlo 

Date

Certification Statement

I certify under penalty of perjury that the 
information contained herein is true and 
complete to the best of my knowledge.

Applicant signature (s):

Notary: This certification was subscribed and 
sworn to or affirmed before me on 
 day of__________ , 19___ ,

at___________________

Signature of notary:___________________

My Comm ission exp ire s___________________



RS 2477 APPROPRIATIONS

AGENCY
A PPR O PR IA TIO N

N atural Resources
Ch. 79 SLA 1993, p. 18 1.9

Ch. 4 FSSLA 1994, p. 11 1. 10 

Ch 123 SLA 1996, p. 361 .27

Law

* Ch. 5 FSSLA 1992, p. 3 2 ,1. 15

* Ch. 4 FSSLA 1994, p. 6 1.23

* Ch. 103 SLA 1995, p. 34 ,1 .30

Ch. 117 SLA 1996, p. 38, l.tl

Fish & Gam e
* Ch. 79 SLA 1993, p. 1 9 ,1. 10

Ch. 4 FSSLA 1994, p. 12,1.7 

Ch. 103 SLA 1995, p. 40 ,1 .4

* Ch. 123 SLA 1996, p. 33 ,1 .23

* Ch. 123 SLA 1996, p. 33 ,1 .29

T IT L E

RS 2477 Assertion (CIP)

R S I477 Assertions and Mapping (CIP)

RS 2477 assertions/litigation support 
(CIP)

Federal lawsuits (CIP)

Federal litigation continuation (CIP)

Federal litigation/endangered species 
act, etc. (CIP)

Statehood defense (operating)

Assert/protect state's rights to manage 
Alaska's resources (CIP)

Asscrt/protect state’s rights

Assert and protect state's rights (CIP)

Protection o f  access to lublic waters 
(CIP)

ANILCA implementation/protection o f 
state's rights related to navigable waters

TOTALS:
* Indicates possible funding for RS 2477-specific activity

AM OUNT 
G F  Federal O th e r TO TA L

720.0 720.0

300.0 300.0

50.0 50.0

1,200.0 1,200.0

750.0 750.0

900.0 900.0

900.0 900.0

300.0 300.0

200.0 200.0 400.0

100.0 200.0 300.0

64.1 85.9 150.0

200.0 200.0 

5,420.0 64.1 685.9 6,170.0

2/6/97 jltyiitative pititince “Diodom



Department o f Natural Resources 
RS2477 Appropriations

SLA93, CH79, P18, L9 720,000.00

SLA94, CH4, P11, L10 300,000.00

SLA96, CH123, P36, L27 50,000.00

total $1,070,000.00

/)/! '/ oU f CflMr/iL

M  l/D'X/cf  CfiP,r„L

f t / l  r / ? 2 ' 2 _  OPCAJ) r //J  C~

dn r fin svcs RS2477.XLS Page 1 2/4 /97 2:43 PM



1 Department of IUtvural Raaourcaa (cont.l
2
1 A lloca tio ns
« Energy Basin Analysis (ED 99)
5 AltS Royalty Oil P rie s  Reopens rs 
I (CD 991
7 Prudhoe Day R eservo ir Models 
• I ED 99)
9 RS 2«?7 A ssertion  (ED 99)

^|d/^iar»UU»>4 Ippim*) — C—4s—

12 ‘Chugach S ta te  Pauk • Park Match 
1J 5uppcrt »ED 99)
14 Rabbit L ake/ fla ttop  T ra i l  (ED 99)
15 Clan M pi T ra llh aad  C o l la t io n  
1C (ED 99)
17 McHugh Craak Improvement. Ph*»a Z
1C (ED 99)
19 Hatanuaka * Sualtna Carp ground
20 Zeprovetnants (ED 99)
21 Tanal Cajrpground Improvements
22 (ED 991
21 Eagla River A ccaaa/P ac llltlaa
24 (ED 99)
25 Pub lic Oaa and Voluntaar Cabin 
2C Cociv tru c e  loo (ED 99)
27 Chana Rlvar S ta ta  R ecrea tional 
2a Araa Improvements I ED 99)
29 ................ ...
10 • • • • • •  D tpirtM Q t o f f la b
11 •■•••#
32 Vessels He) or Maintenance (ED 99)
13 Tag/O tolith  Laboratory Ralocatlon/
14 Expansion (ED 31
35 C ryata l Laka Hatchary Water 
24 R ec irc u la tio n  Syetea C onstruction
17 (ED 2)

Appropriation 
I terns

330.000
100.000

100.000

720.000
1CMCC-

Approp ria tion  fund Sourcaa 
Oanaral fund O thar Punda 

110.000 
100.000

52,000

172.000
99.000

227.000

115.000

100.000

275.000
500.000

1,000,000

720.000

52,000

172,000
99,000

200,000

115,000

100,000

275.000
500.000

500.000 500.000

Cbcp lrr 79 Paga I I HC3 CSSB 111 irztl) . Sac. 19

1 Department of Pich and Game (cont.l
2 
1
4 W atarfovl C onservation and
5 Enhancement Program (ED 99)
I Toklat Chuffl Salmon R es to ra tion
7 (ID 99)
I Sport Piah KvugvHDC and 
9 EnhancsMnt (ED 99)

10 A ssart and P ro ta c t th a  I t a t a ' a
11 Right to  lianaga A laska 's Resources
12 (ED 99)

»a t ht  ■ t n t n t  e f ehe le y ie la a —  4Kaa-410 0 , 000 »4 e a ts  spy rage* e e l
T*fcuro

Appropriation 
A llo ca tio n s Ztaaa

•20,000

200,000

170.000

100,003

A pprop ria tion  fund Sourcaa 
Oanaral fund O thar Punda

420.000

200.000

•70,000

Peninsula/A leut laiTa Salmon * Sandy 17,000
I  R lvar Valr (ID 401
7 Paninoula/A lautlana Salmon * 591,000
I fockaya/Coho S l ta  Survey and 
9 P a a a ib ll lc y  S tud iaa (ED 40)
0 B ria to l Day Salmon - Mood R ivar
1 r e o l t  aooar p ro ja c t (ED 40)
2 Baring Saa/A lautlana Crab • AdaJt 
1 Rad and Brown Crab Suxvay (ED 40)
4 Econoaic Study o f Jou th c an tra l 
9 f i ih a r la a  (ED 99)
I  Southaaat B l t t a r  Crab Study (ED 99)
7 Pub lic Accaaa Development (ED 99)
I S ta tav ldo  P a c i l i t i a a  Maintenance/
9 Rapair (ID 99)
0 Major Equipoen* Replacement (ED 991
1 Dutch Harbor Employ*# Nouaing
2 Purchaaa (ED 40)
1  a  a  • a  • a • a a
• • • • • • •  Department o f Publlo la f a ty  • •
5   • • •
I  License P lacaa/D rlvara Manuala/ 524,000
7 h ic r o f l ln  Equipment (ED 99)

95.000

141.000

103.000

40.000 
2.000.000

150.000

100.000 
500,000

991,000

59.000

141,000

40,000
500.000
410.000

100.000 
900,000

524.000

1.500.000

Chapter 79 Paga 19 HCS CJEB 111 tfXH), S#C. 19



I N Q -A R :  A P P R O P R IA T IO N  IN Q U IR Y 0 2 / 0 5 / 9 7

ACTIVE? YES 
DATE START 0 7 /0 1 /9 3

APPROPRIATION NUMBER 40169 
COA YEAR 1995 

ORIG YEAR 1994 
TERM YEAR 1995 

DESCRIPTION SHORT: RS 2477 ASSERTION 
DESCRIPTION LONG: PRUDHOE BAY RESERVOIR MODELS

SEC 19 P. 18 L . 7 
/ /

CREATING RSN 
UPDATE RSN

BUDGET TYPE: 
SESSION LAW REFERENCE: 

LOGICAL LEVEL NUMBER: 
NEXT HIGHER LEVEL APPN: 

REPORTS TO APPN PGM: 
REPORTS TO APPN ORG: 

CONTROL TYPE: 
REVENUE RECOGNITION? 

BUDGETING APPROPRIATION? 
PHYSICAL LEVEL: 6

CAPITAL
930790 1 8 0 9
50 -  APPROPRIATIONS
36443 (2015) -  CHAPTER 79 SLA 1993

T BGT FUND: 11100 -  GENERAL FUND
YES SPENDING APPROPRIATION? YES
YES CROSS STRUCTURE CNTRLS? NO

SEQUENCE: BEG 14264 END 14266
FOR N EX T A P P R O P R IA T IO N  E N T E R = = >  NUMBER ________

P F 1=M ENU 5 = B A S E  6=LOW ER L E V E L S  7 = T O T A L  BA LA N C E S
P F 9=C O N TR O L A P PN S 1 0 = A U T H  RDCODES 1 1 = T A N A B

COA YEAR TERM YEAR
8=C RO SS STRUC C TR LS

03273
03431



EXPEND AUTH BAL RPT, FY RRN :0029492 RSN :03774 1 2 /1 2 /9 6
.APPROPRIATION EXPENDITURES BY ACCOUNT HISTORICAL
4 0 1 6 9 -9 5  RS 2477  ASSERTION O R IG :94 APPROPRIATIONS (T B S R) F N :11100
COA:1996 RESTRICT AVAILABL

ENTITY NUMBER -  DESCRIPTION AUTHORIZ ENCUMBER EXPEND- BALANCE

s* * 70000  TOTAL EXPENDITURES 720000 0 720000 0
s* * 7 2000  TRAVEL 6069 0 6069 0
g** 73000  OTHER SRVCS & CHARGE 688731 0 688731 0
s* * 7 4000  SUPPLIES 8344 0 8344 0
s* * 7 5 0 0 0  CAPITAL OUTLAY 16856 0 16856 0

FOR NEXT SECT IO N  ENTER==>  NUMBER
PF1=MENU

YEAR ______ LEVEL  L I M I T
PF 6= R P T  REQUEST MAINTENANCE



*»;cr P ro je c t Daaign (CD 991 
Krtry Guard Deferred Statew ide 

M nn:«ninc« (ED 99) 
kf.ry Guard Renewal and 

Replacement (ED 99)

2,000,000

100.000

• • • « • •  Departnent jI natural Reeourcee • • • • • •

.'crtam inated S ica  Aaaaaamant/ 
Cleanup • Isab e l Paaa Camp 
t e a  IS )

1u»ti*MiSSlon V illag e  Work Crewe 
(E0 99)

IS,000

S00.000

IS .000

F ire  r ig h t in g  Equipment Upgrada/ 
Replacement (ED 99)

S ta te  Park Syatam Emergency 
R epairs (ED 19)

S ta ta  Land S ta tua/ Invan to ry  
Oatabaaa (ID 99)

Seo log ical H ina ra i Invantory 
(ED 99)

fo re s t  Resource Invantory (CD 991

50.000

50.000

125.000

600.000 

100.000

50.000

50.000

125.000

600.000 

100,000

Jipicf 4
Paga 10 HCS CSSI 16)(FIN), Sac. 10

1 Department ot N a tu ra l Reeourcee (cont.l
2 A pprop ria tion
2 A llo c a tio n*  Items
I N a tio n a l H is to r ic  P re se rv a tio n  610.000
5 Fund/Federal G rsn ta  Program
6 (ED 99)
7 Land and Watar Conaarvaclon Fund 500.000
' F adara l G ran ta * Outdoor
9 R ac raa tio n  F a c i l i t i e s  (EO 99)

10 RS 2477 A aaartlona  and Happing )00.000
11 (ED 99)
12 S ta taw ida  Parks Safa D rinking 72.500
13 Watar (ED 99)
14 R aco rdar'a  O ff ic a  Equipmant 50.000
15 (ED 99)
16 S ta ta  Land A cq u is itio n  265.000
17 C laaa ifica tion/A aaaaam an t (EO 99|
I I  F o raa t P ra c tic a a  Act 200.000
19 E ffac tiv an a aa  Raaaarch (EO 99)
20   • . . .
21 • • • • • •  O apartaan t of r lo b  and Oaaa • • •
22 a .  a • • .  a a a a
23 S ta taw ida  F a c i l t t i a a  300,000
24 M aintananca, R apalr and
25 Replacement (ID 99)
26 Arctlc-Yukan*J(uakokvin Salmon 200.000
27 P ia h a r la a  S tock Aaaaaamant
21 Equipmant (ID 99)
29 A laska P en in su la  Chum and Coho 150.000
30 Salmon S tock Study/Kquipment
31 (EO 40)
32 r i s h a r i a a  Raaourca Aaaaaamant 250,000
33 Vaaaala M aintananca (ED 99)
34 T r a i l  and H ab ita t Araa C learing/ 350,000
35 Enhancement (CD 99)
36 R ural Fur Markat P ro te c tio n /  200,000
37 Development (CO 99)

Generâ
fund

Other
Fur.de

500.333

72.500

50,300

265.000

200.000

300.000

150.000

250,000

3SO.OOO

2C7.000

Chapter U Page U HCS CSSI 363(FIN). Sac. IZ

L

j .

1 iapartnan*
2
3
4 Pub lic  ACC*
5 resiUt
5 Renovat
7 Aaaert/Prc 
9 Manage
3 ur.dar A

13 
11 
12
1) L icanaa P I1
14 (ED 99)
15 A irc ra f t  I
16 Repairs
17 F ish  and '•« 
16 Enforce
19 (ED 99)
20 Alaska Sta
21 Replaco
22 Fiah and w
2) Equipma 
21 Stataw ida
25 Mainter
26 • •
27 • • •
21 • •
29 Stataw ida
10 Army Cc
11 Prog 

Fadaral
Admi 

Ganaral 
Fad* 
(ED

12
32
14
35
16

CVaptrr 4



' I N Q -A R :  A P P R O P R IA T IO N  IN Q U IR Y 0 2 / 0 5 / 9 7

APPROPRIATION NUMBER 40219  
COA YEAR 1997 

ORIG YEAR 1995 
TERM YEAR 1997 

DESCRIPTION SHORT: 
DESCRIPTION LONG:

ACTIVE? YES 
DATE START 0 7 /0 1 /9 4

CREATING RSN 
UPDATE RSN

SESSION LAW REFERENCE: 
LOGICAL LEVEL NUMBER: 

NEXT HIGHER LEVEL APPN: 
REPORTS TO APPN PGM: 
REPORTS TO APPN ORG: 

CONTROL TYPE: 
REVENUE RECOGNITION? 

BUDGETING APPROPRIATION? 
PHYSICAL LEVEL: 6

RS2477 ASSERTIONS &
LWCF -  FEDERAL GRANTS -  OUTDOOR 
RECREATION FA CILITIES 
SEC. 10 P. 11 L . 7 

BUDGET TYPE: CAPITAL
9 4 0 0 4 0 1 1 1 0  
50 -  APPROPRIATIONS 
3 6440  (2 0 1 5 ) -  CHAPTER 4 FSSLA 1994

T BGT FUND: 11100 -  GENERAL FUND
YES SPENDING APPROPRIATION? YES
YES CROSS STRUCTURE CNTRLS? NO

SEQUENCE: BEG 14146 END 14148
FOR N EX T A P P R O P R T A T IO N  E N T E R = = >  NUMBER ________

P F 1=M ENU 5 = B A S E  6=LOW ER L E V E L S  7 = T O T A L  BA LANC ES

P F 9=C O N TR O L A P P N S 1 0 = A U T H  RDCODES 1 1 = T A N A B

COA YEAR TERM YEAR
8=C RO SS STRUC C TR LS

03697
03814



E'XPEND AUTH BAL RPT, FY RRN: 0 0 2 9 4 9 2  RSN: 0 3 8 1 6  0 2 /0 4 /9 7
.APPROPRIATION EXPENDITURES BY ACCOUNT

4 0 2 1 9 -9 7  RS2477 ASSERTIONS & O R IG :95 APPROPRIATIONS (T B S R) F N :11100
COA:1997 RESTRICT AVAILABL

ENTITY NUMBER -  DESCRIPTION AUTHORIZ ENCUMBER EXPEND- BALANCE

S** 70000 TOTAL EXPENDITURES 300000 0 2 8 8 6 2 9  11371
S** 72000 TRAVEL 2615 0 2917  302-
S** 73000 OTHER SRVCS & CHARGE 295849  0 2 8 4 1 8 6  11663
S** 74000 SUPPLIES 1535 0 1525  10

FOR NEXT SECT ION  ENTER==> NUMBER
PF1=MENU

YEAR LE V EL  L I M I T
P F 6= R P T  REQUEST  MAINTENANCE



:'ler 123
Chapter 123

inirnl 
•I lllKlI

m rnl

1 11,963,100)
2 (U) The sum o f S I,605,(100 is appropriated from  the general fund to  the D epartm ent
3 o f l.uw  to pay the judgment in Roger Dergcr, tt/li/a Fronlier Einuncial Serv ices v, .Stale o f
4 Alaska. Department o f Revenue (1AN-89-87I0 Cl) for the fiscal year ending June 30, 19%.
5 te) The sum  of 5500,000 is appropriated from llie general fund to the Department o f
6 I.aw. federal relations component, for litigation related to the p ro tection of the slate 's
7 jurisdiction and constitutional rights in issue* related to accelerated navigable waters qu iet title 
H actions, and RS 2477 assertions and litigation for the fiscal ycurs ending June 30, 19%. and
9 1997, as follows;

10 PURPOSE APPROPRIATION
11 Accelerated navigable waters quiet title action* 5300.000
12 RS 2477 assertions and litigation 200,000
13 • Sec, 85. DEPARTM ENT OH M ILrTARY AND VETERANS' AFFAIRS, (a) The sum
14 o f SH,000,000 is appropriated from  the general fund to die D epartm ent o f  M ilitary and
15 Veterans' AfTairs for deposit in the military retirement trust fund (AS 26.OS.228) for increased
16 costs for national guard retirement for the Fiscal year ending June 30, 1996.
17 (b) The sum o f 31.557,300 is appropriated from  the general fund to the d isaster relief
18 fund (AS 26.23.300) for costs associated with declared disasters.
19 • See. 86. DEPARTM ENT O F  NATURAL RESOURCES, (a) The sum  o f 55,258,600
20 is appropria ted from  the general fund to the D epanm eni o f Natural Resource* for Fire
21 suppression activities for the Fiscal year ending June 30, 1996.
22 (b) The sum  o f 5270.000 is appropriated from  the general fund to the D epanm eni o f
23 Natural Resources fur navigable waters assertions, accelerated navigable waters qu ie t title
24 actions, conveyance monitoring, access protection, and protection o f fish and w ildlife
25 m anagem ent jurisdiction on navigable waters for the Fi*cal years ending June 30. 1996, and

26 1997.
27 (c) The sum  o f 550.000 is appropriated from  the general fund to  the D epanm eni o f
28 Natural Resources for RS 2477 assertions and RS 2477 litigation suppori for the Fiscal years
29 end ing June 30. 19%, and 1997.
30 • Sec. 8 7 . DEPARTM ENT OF REVENUE, (a) The sum  o f 5150,000 is appropria ted
31 Irom the corporate rcccijHs o f the A laska Housing Finance Corporation to the D epanm eni of

HCS 2d CSSB  I36(F1N) am IR brf sup maj fid HRefd fid S) -36-

Chapter 123

1 Revenue, A laska Housing Finance Corporation, to cover unanticipated lease costs for the liscal
2 year end ing June 30, 1996.

3 (h) T o  change funding sources for the appropriations m ade in the Departm ent ol
4 Revenue. P.evcnuc Operations, and allocated to  the A laska Stale Pension Investment Board.
5 (I) sec. 49, ch. 94, SLA 1995. page 47. line 15. is umendcd to read
6 BeneFtls System s Receipts 112.900
7 |45.900|
8 (2) sec. 49, ch 94, SLA 1995, page 47. line 17. is amended to  read
9 Public Em ployees 12.818.100

10 Retirem ent T rust Fund (12.885.100|
11 (c) The sum  o f 5103,800 is appropriated from  the permanent fund d iv idend fund
12 (AS 43.23.045) to the D epanm eni o f Revenue in cover increased cnnlracluul services for the

13 Ftscul year end ing June 30, 1996.
14 • Sec, 88. DEPARTM ENT OF TRANSPORTATION  AND PUBLIC  FACILITIES. The
15 sum o f $4,010,000 is appropria ted to  the Department o f Transportation and Public Facilities
16 for highwuy and bridge repair resulting from the southcenlrul flood disaster from  the following 

!7 sources:
18 General fund 51.010.000
19 , Federal r e c e ip t  3,000,000

LBOISLlVTfV D P L IPO O r AH D 'AUOM1. Tire sum o f is apjwa
21 from  the g e n e ra T T b w ijg tb e  Legislative Budget and Audit C o m r j j iu a r^ B T a s tu d y  that
22 com pares the salaries and b e n e fd rw ^ u ic ^m p lo y tc j^ * < rr f le a p p fo p r ia te  public and private
23 markets in A laska and the Pacifjs»WariWCcs6 ThesiuTTy," including the request for proposals.
24 bid awanL iiijjJ jjaw ngn rkpT pd iie t is to  be overseen by a s te e r in g co n ftrm u c^ o n s is tin g  of
2Jj/K af B T iiiaankan  appainaad by >hi»4agialamw  and ganamaa.' ■ -
26 • Sec. 90. M ISCELLANEOUS CLAIMS, (a) The follow ing amounts arc appropriated
27 from  the general fund to  the follow ing departm ents to  pay m iscellaneous claim s and stale-
28 dated w arrants for the Fiscal year ending June 30, 19%:
29 DEPARTM ENT APPROPRIATION
30 Adm inistration 5 43.563
31 Com m unity and Regional A ffairs 468

-37- HCS 2d CSSB I364FIN) am  H lbrf sup maj fid HKefd fid S)
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ANALYSIS OF INTER IM DEPARTMENTAL POLICY ON R.S. 2477 
ISSUED JANUARY 22, 1997

On January 22, 1997, Secretary o f the Interior Bruce Babbitt “revoked" the 
Department o f Intericjr’s prior policy regarding R.S. 2477 rights-of-way, which form the 
bulk o f the rural transportation network in the western public lands states. The revoked 
policy (the "Hodel Policy*), set forth by Secretary Donald Hodel in December o f 1988, 
was an attempt to reflect long-established law regarding these rights-of-way, which are 
typically owned and managed by state and local governmental entities. Because o f its 
reasonable approximation to the law, the Hodel Policy encountered little opposition.

By contrast, die Babbitt memorandum attempts to set policy which is inconsistent 
with established law. I However, the Babbitt memo cannot stand up to scrutiny, because 
the Secretary o f Interior is not free to substitute his judgment for that o f Congress by 
ignoring its statutes, nor can he properly set policy which contradicts established legal 
doctrines. The Babbitt memo is also insupportable because it attempts to set policy which 
is in violation o f the current published regulations o f the Department o f Interior, which 
explicitly provide that if administration bj the Department would diminish or reduce any 
rights conferred by die R.S. 2477 grant, the provisions o f the grant apply. 43 C.F.R.
§ 2801.4. But the Babbitt memo sets forth an approach which is clearly designed to 
diminish or do away With rights conferred under R.S. 2477.

The Babbitt memo must be considered in light o f the actions o f Department o f the 
Interior under this administration, which have been focused at undercutting the ability of 
states and counties toiutilize and manage their transportation infrastructure, contrary to 
more than one-hundred years o f Interior policy and court rulings. Interior has battled to 
revoke these rights-of-way in Congress, in the courts, and by way o f attempted 
promulgation o f departmental regulations. Due to substantial public interest in protecting 
these vital transportation links and in honoring established legal rights, those efforts have 
largely been unsuccessful. As the Babbitt memo states. Congress has prohibited Interior 
from giving effect to its proposed regulations regarding R.S. 2477 rights-of-way. While 
the memo asserts that it is not a rulemaking, in practical effect, it provides guidance to 
the Department whicli would implement the fundamental purposes o f the proposed 
regulations and thereby constitutes a new effort to find a way to undercut established law 
by administrative fiatJ

Some o f the flaws in the position adopted in the Babbitt memo (also reflected in 
the Department’s proposed rulemaking) are addressed briefly below.

No approval by the federal government has ever been required to exercise the 
rights granted under R.S. 2477. In fact, Interior regulations in place over the last half 
century stated, "No application should be filed under this act, as no action on the part of 
the Federal Government is necessary." Once a right-of-way was established, it became a 
property right o f the holder. The treatment o f these vested property rights as "claims"
has no legal merit, j

No federal statute has granted the Department o f Interior the authority to regulate, 
adjudicate or otherwise interfere with the proper exercise of these rights. However, 
implicit in the Babbitt memo, and explicit in the Department's actions in Utah, is the



threat that any exercise of the rights without prior judicial or Departmental approval will 
be met with harsh opposition by the Department, including the filing of burdensome and 
costly lawsuits.

The "approvall" scheme reflected in de facto Departmental policy, now stated in 
the Babbitt memo, arid as currently being carried out in Utah, is one of the most insidious 
aspects of Interior’s attack. Justice Department attorneys, acting on behalf of the 
Department, have recently asserted in court that holders of R.S. 2477 rights-of-way can 
do nothing on these rights-of-way without prior authorization from the federal
government. But, as 
instructed to offer no

the Babbitt memo declares. Department personnel have been 
recognition of any R.S. 2477 right-of-way, no matter how clearly 

valid, unless the rightk>f-way holder gives evidence of a "demonstrated, compelling, and 
immediate need." Thus, Babbitt is creating (and has been implementing in Utah) a 
scenario where Department personnel say, in effect: "You can’t exercise your right 
unless we acknowledge that it's valid (or you go to court to prove it), and we are 
prohibited from taking action to acknowledge its validity. Therefore, if you exercise your 
right, the United States may sue you." Obviously, the Department is picking and 
choosing which roadsj to sue on, targeting rural counties in Utah which have been 
unwilling to submit to these illegal policies.

The memorandum states that the agency will determine whether a right-of-way 
meets criteria concerning "withdrawals and reservations," "construction,1' and "highway." 
Given Interior’s stated hostility toward existing law defining those terms, it should be 
expected that the criteria will be construed according to newly-created definitions 
reflected in the proposed regulations. Watch for Interior to decree a narrow definition of 
"construction" inconsistent with clear federal case law. Watch for Interior to attempt to 
invalidate many R.S. i2477 rights-of-way through its new definition of the term 
"highway," also inconsistent with federal court rulings.

Watch for Interior to disregard the thousands of legal interpretations concerning 
this grant offered by state courts, many of which have been relied upon by the federal 
courts. The memorandum asserts that state law will be applied only "to the extent that it 
is consistent with federal law," The problem with this statement is that, because federal 
law has adopted statellaw as the rule of decision for R.S. 2477, no federai law exists -  
for now. Therefore, for the Department to determine whether state law is "consistent 
with federal law" it must first make up the federal law.

The Babbitt memo sets forth an illegal policy, which will be carried by 
Departmental employees to state and local governments across the West as the only way 
to deal with R.S. 24717 rights-of-way. To the extent that these actions are successful in 
confusing and intimidating right-of-way holders, the Department will be successful in its 
ongoing attempt to defeat R.S. 2477 rights-of-way across the West.

TOTPL P . 0 3



RECEIVED 
JAN 2 7 1997 
Ans'd,

Assistant Secretary, Fish and Wildlife and Paries 
Assistant Secretary, Lind and Minerals Management 
Assistant Secretary, Indian Affairs 
.Assistant Secretary, Water and Science

Interim Departmental Policy on Revised Statute S47"7 Trent of Right-Of-Way 
for Public Highways; Revocation of December 7, 1988 Policy

Revised Statute 2477, which provided that 'Tt]he right of way for the construction of 
highways over public lands, not reserved for public uses, is hereby granted," was repealed 
on October 21, 1976, by the Federai Land Poiicy and Management Act (FLPMA), 43 
U.S.C. § 1701 et «ca. FLPMA did not terminate valid righu-of-way established under R.S. 
2477 prior to its repeal. The existence and extent of valid rights-of-way previously 
established pursuant to R.S. 2477 remains an issue !n some places.

-taccs or local governments asserting that R.S, 2477 rights-of-way exist on federal lane.: :an 
In appropriate situations tile a lawsuit in federal court seeking to establish the validity of that 
assertion. In the alternative or in advance of filing such a lawsuit, die Department of the 
Interior may also be asked to give its views on such assertions.

On December 7, 1988, Secretary Hodel signed a memorandum that discussed hit, policy for 
making determinations whether the Department Would recognize claims for rights-of-way 
under R.S. 2477. That policy was not promulgated according :o rulemaking procedures ard 
is aot a rule. In fact,- because the Depanmeni has aoc been nuking such determinations in 
recent years, that poiicy has not been carried out for several years. The purpose of diis 
memo is to revoke the 1988 policy and establish a revised polic" for carrying out any 
determinations the Department might be called upon to nuke regarding R.3. 2477.

Background

Ac the request of Congress, the Department submitted a Report to Congress on R.S. 2477 in 
June 1993. In accordance with that Report's recommendations, the Department determined 
chat regulations should be written for R.S. 2477, and a Notice of Proposed Rulemaking was 
published in 1994. 59 Fed. Reg. 39,216 (August 1, 1994), Therearter, Congress attached a 
provision to the Department’s appropriation for fiscal year 1996 that prohibited using funds 
appropriated by that statute for "developing, promulgating, and thereafter implementing a
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rule concerning righta-of-way under section 2477 at' the Revlwd Statutes." Pub. L. 104-134, 
§ 110, 110 Shat. 1321-177 (1996). The Department's appropriation for fiscal year 1997 
permits die publication of final regulations-buc says they rfxaJI not take -'fleet unless 
"expressly authorized by an Act of Congress subsequent to the date of enactment of this 
Act." Pub. L. 104-208, § 100, 110 Jcit. 30C9 (1996).

I addressed the issue of ’vhether the Department should continue to make determinations 
regarding R.S. 2477 claims in my May 28, 1993, letter to Congress transmitting the 
Department's Report: "Until final rules are effective, I have instructea the Bureau of Land 
Management co defer any processing of R.S, 2477 assertions except in cases where there is a 

compelling, and imir.-riiate need rb make mch determinations." This 
Instruction is still in effect. 4 t

R evised Policy on R .S . 2477 Righta-af-way Determinations

Those making claims of the existence of valid R.S. 2477 rights-of-way continue to have the 
option of seeking to establish the validity of their claims in court. Nevertheless, it is 
:z:z'L'.. -u- Department *— - ’red. 'r. of f:ml riles effect. := m=ke

such determinations on the basis that such a demonstrated, coraneillng, and immediate need 
is claimed to exist. If so, until final rules are published and take effect, determinations 
regarding R.S. 2477 rights-of-way will be made by the Secretary of the Interior, in 
consultation with the appropriate Interior agency, according to the following policy:

1. Claim s. An entity wishing the Secretary or any agencies of the Department of the 
Interior to maxs a determination whether an R.S. 2477 right-of-way exists shail file a written 
request with the Interior agency having jurisdiction over the lauds underlying the asserted 
right-of-way, along with an explanation of why there is a compelling and immediate need for 
such a determination. The request should be accompanied by documents and maps that the 
m aty  wishes the agency to consider in making its recommendation to ±e Secretary. If, 
based on the information provided, the agency does not believe t compelling and immediate 
need for the determination exists, it should without ftmher examination recommend the 
Secretary defer processing until final rales arc effective.

2. W ithdraw als and'Reservations. The agency shall consult the public land records 
maintained by the Bureau of Land Management to determine me status of the Lands over 
which the claimed right-of-way passes. If such lands were withdrawn, reserved, or 
otherwise unavailable pursuant to R.S. 2477 at the time that the highway giving rise to the 
claim of an R.Z.  2477 .-.ant-oi-way was aucgcdly constructed ana remained unavailable 
through October 21, 1976, ' agency v.ll recommend the Secretary deny the claim.

3. Construcnon. If the .^n&s vere not withdrawn, reserved, or ocnerwisc unavailable 
pursuant to R.S. 2477, the agency shall examine all available documents and maps and 
Derform an on-site examination to determine whether construction an the alleged right-of-way 
bad occurred prior to the repeal of R.S. 2^77 oa October 21. 1976. If the agency
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determines chat construction did not occur, the agency will recommend the Secretary deny 
the claim.

4. Highway. The agency shall evaluate whether the alleged right-of-way constitutes a 
highway. A highway is a thoroughfare used prior to October 21, 1976, by the public for the 
passage of vehicles carrying people or goods from place to place. If the agency determines 
that the alleged right-of-way does not constitute a highway, the agency will recommend die 
Secretary deny the claim.

5. Hole of State Law, In making its recommendations, the agency mall apply state law in
:r. October 21, 1976, to the extent that It is consistent with federal law. The agency 

will in no case recommend approval of claims that uo not comply •• — -iTus requir-mencs of 
applicable state law.

6. Secretary 's Determination. The agency will make recommendations on the above- 
described issues to the Secretary. The Secretary will approve or disapprove those 
recommendations.

The December 7, 198S policy, including attachment 1, is hereby revcxed.

Poo/»oo®
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