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Under terms of the Act by which the state's 1992 subsistence law was enacted
(Sec. 3, CH.1, SSSLA 1992_{, the 1992 law will be repealed on October 1,1997. It
will then be replaced by its predecessor, the 1986 subsistence law. This
"sunset” provision.was premised on the ex,oectatlon that the legislature
would consider reinstating the 1992 law following a review by the Governor.

Although there are many similarities between the 1986 and the 1992 versions
of Alaska’s subsistence law, there are some significant differences which favor

the 1992 law.

First, the 1992 law incorporates the concept of "nonsubsistence areas" which
was recently upheld by die Alaska Supreme Court. These are areas or
communities where dépendence on subsistence is not a principal
characteristic of the economy, culture and way of life of the community or
area, as determined by the Boards of Fisheries and Game based on several
specific criteria. This allows the Boards the identify places such as the
Anchorage bowl or parts of the Kenai Peninsula where the subsistence

priority does not apply.

A second major advantage of the 1992 law is its definition of “customary and
traditional", "customary trade" and "reasonable opportunity”. These
definitions are lagking in the 1986 law and hence are a confinuous focus of
controversy and litigation, the definitions in the 1992 law recognize prior
interpretations of the Boards and give them latitude to further refine those
definitions. The definition of "customary trade" and its legislative histor
clarify that trade is noncommercial and lso requires the Boards to identify
and provide for those trades.

Another ad\(anta?e of maintai,ninﬁl the 1992 law is that all Board regulations
will remain intact. If the law is allowed to sunset, the Boards will be required
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to review all regulations for consistency with the 1986 subsistence law. In
1989, the rural preference in the 1986 law was deemed unconstitutional by
Alaska SuBreme Court in McDowell v. Alaska. Reviewing and rewritting
current subsistence regulations would be a time-consuming, expensive
process that will disrupt the Boards' re?ulatory meetings and create public
confusion.  This disruption should not occur-until the legislature decides
that it prefers to return to the provisions of the 1986 law.

In sum, the clarifying definitions alone make the 1992 law an improvement
over the 1986 law. Reverting to the 1986 law will be costly to the state and its
citizens, both in terms of money and public confusion, and will serve no
purpose. HB 243 should be passed to simply extend the state's 1992
subsistence law.
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Introduction

This report examines the
implementation of Alaska's 1992
subsistence law. It provides background
for the Nineteenth Alaska State
Legislature as it considers whether to
reauthorize the 1992 law before key
provisions sunset in October 1996, or to
make other changes concerning the
subsistence statute. This report updates
and extends the analysis that ADF&G
prepared for the legislature in January
1995 (Report on Implementation _olLtha
1992 Subsistence Law. Alaska
Department of Fish and Game, Division of
Subsistence, January 1995).

The legislature amended the
subsistence law in 1992 to address
perceived problems with the 1986 law,
including lawsuits that had arisen during
its implementation. This report has two
major objectives. The first objective is to
describe the key differences between the
1992 law and the 1986 law. These
involve four primary areas - who qualifies
for subsistence uses, where subsistence
uses occur, providing for subsistence uses
with regulations, and operation of the
subsistence  preference. The second
objective is to examine how the 1992 law
is being interpreted and implemented.
This report does not address the problems
created by dual state-federal management,
and does not make recommendations for
changes to the 1992 law.

Before proceeding, it is
important to consider the purpose of the
subsistence law. Alaskans from all walks
of life make widely differing uses of fish
and wildlife. For more than twenty years
the state has wrestled with the question
of how to protect the subsistence taking,
uses, and practices of the people in the
communities with the greatest
dependence and historic reliance upon fish
and wildlife for domestic consumption.
Throughout this debate there has been
widespread agreement that there is a need
for some sort of protections for

subsistence, but considerable
disagreement about who should benefit
and how to accomplish it.

One aspect of fish and wildlife
management during this century has been
the uneasy relationship between the fish
and wildlife harvest patterns that people
follow in smalt communities in Alaska and
the laws and regulations created by
government to regulate them.

e Subsistence patterns are developed by
custom in small Alaska communities,
and passed down through oral
traditions and practice. They are
“customary and traditional” uses that
follow local rules within small
communities.

¢ Subsistence uses of fish commonly
include harvesting fish with efficient
gear (such as nets, fishwheeis, and
hook-and-line); preserving fish for use
(such as through freezing, drying,
smoking, and salting); distributing fish
through sharing and small-scale barter
and trade; and consuming fish
products.

* Subsistence uses of wildlife
commonly include efficient hunting
and trapping for big game (including
moose, caribou, deer, sheep, goats,
black bear, and brown bear), small
game-fur bearers (including beaver,
hare, fox, and wolf), and birds
(including geese, ducks, and
ptarmigan); preserving meat and furs;
distributing meat and furs through
sharing and small-scale barter and
trade; and using meat and fur
products as food and crafts.

e Subsistence patterns are common
practices of families in  small
communities; they serve as a base for
the economy, culture, and way of life
in many Alaska communities.



By contrast, the written laws
and regulations of the government
pertaining to fishing and hunting have
been developed primarily by legislatures,
boards, and courts which to a great
extent are distant from the small villages
geographically, culturally, and politically.
Families dependent upon subsistence in
small communities have frequently found
that their customary ways of taking and
using wild foods are at odds with written
laws and regulations agarding  wild
resource use.

This uneasy relationship of
traditional practice and government
regulation is at the heart of the
subsistence issue, and is the main
subsistence issue that must be addressed
from the point of view of families
dependent upon subsistence.

. Subsistence fishers and hunters don't
want to be criminals in order to
continue to feed their families;

e They wish that their customary and
traditional patterns of resource use
could be recognized and
accommodated by the Ilaws and
regulations of government.

In situations where fish and
wildlife use are such important parts of
people's lives, there has to be mutual
trust and cooperation between the people
doing the regulating and those that are
regulated if fish and wildlife populations
and their uses are to be maintained.

The state subsistence law and
federal subsistence laws were steps
toward addressing these issues. The
federal subsistence law and the pre- 1992
state subsistence law recognized the
importance of the customary and
traditional patterns of subsistence hunting
and fishing that occurred in “rural”
Alaska, and predominately in small
villages. This is explicit in the legislative
history of both the state and federal laws,
as well as implicit in policy and legislation.
As early as 1973 the Boards of Fisheries

and Game had adopted a policy giving
subsistence the "highest priority among
beneficial uses." In 1975 the state
legislature adopted legislation permitting
the establishment of subsistence hunting
zones to reduce competition between
local residents and urban hunters,
although none were ever established. The
1978, 1986, and 1992 subsistence
legislation each acknowledged the
importance of subsistence uses of fish
and wildlife.

While the precise boundaries of
the class of people intended to be
protected by the state and federal laws
are fuzzy, there is considerable agreement
about the core of this class. Most
commentators seem to agree that the
subsistence law should protect uses of
fish and wildlife by people living in small
communities where a high proportion of
residents have historically relied upon fish
and wildlife for a large part of their
livelihood, and with cultural and social ties
based upon those uses. The Alaska
Supreme Court concisely summarized
these characteristics as including;

economies which rely on
hunting, fishing and gathering
activities, strong kinship bonds,
isolation from those parts of

Alaska that approximate
mainstream  America, different
seasonal activity patterns,

concepts of time and scheduling,
which in accordance with other
cultural divergences, may be quite
different from those of
mainstream America, and finally,
very limited participation in the
cash economy. (Alvarado v. State,
486 P.2nd 891, 894 Alaska
1971).



The 1986 State Subsistence

In  passing the first state
subsistence law in 1978 the Alaska
legislature found that ait is in the public
interest to clearly establish subsistence
use as a priority use of Alaska’s fish and
game resources and to recognize the
needs, customs, and traditions of Alaskan
residents" {Sec. 1 ch. 151 SLA 1978).
The 1978 law did four major things to
accomplish this. (1) It defined subsistence
uses. (2) It required the Alaska Boards of
Fisheries and Game to adopt regulations
permitting subsistence uses to occur
when a harvestable surplus of a resource
was available. (3) It established that in
times of resource shortage, subsistence
uses be given a preference over other
uses, such as commercial, sport, or
personal use. This meant that
subsistence hunting and fishing were to
be restricted last whenever it became
nacessary to restrict harvest opportunities
for conservation purposes. (4) It created
the Division of Subsistence within the
Department of Fish and Game to provide
information about subsistence and to
assist the boards in carrying out the law.

In 1980 Congress passed Title
VIl of ANILCA, which incorporated the
basic ideas and language of the state law.
The federal law, however, Ilimits the
subsistence preference to "rural Alaska
residents" (P.L. 96-487, December 2,
1980 (94 sStat. 2371)). The federal law
applies to federal public lands, but offers
the state the option of continuing to
manage subsistence on all lands in the
state, if the Alaska Ilegislature enacts
"laws of general applicability which are
consistent with and provide for the
definition, preference, and participation
specified (in the federal law)." The state
initially attempted to comply with ANILCA
by adopting a rural preference in
regulation. After this was overturned by
the Alaska Supreme Court in Madison,
the legislature revised the subsistence

Law

statute in 1986, amending the definition
of "subsistence uses" to read:

the noncommercial, customary
and traditional uses (IN ALASKA]
of wild, renewable resources bv a
resident domiciled in a rural area
of the state for direct personal or
family consumption as food,
shelter, fuel, clothing, tools, or
transportation, for the making and
selling of handicraft articles out of
nonedible by-products of fish and
wildlife resources taken for
personal or family consumption,
and for the customary trade,
barter, or sharing for personal or
family consumption (AS
16.05.940(23)).

The legislature also defined "rural area"

as:
a community or area of the state
in which the noncommercial,
customary, and traditional use of
fish or game for personal or family
consumption is a principal
characteristic of the economy of
the community or area (AS
16.05.940(32)).

The 1986 law also more
explicitly defined steps to be taken by the
boards in providing for subsistence, it
required that the boards first identify the
rural areas of the state, and then identify
the fish stocks and game populations that
are customarily and traditionally used for
subsistence in those areas. For the
stocks and populations identified as
having customary and traditional uses, the
board must then determine the
harvestable surplus, and the portion of
that surplus needed to provide a
reasonable opportunity to satisfy
subsistence uses. Finally, the board must
adopt subsistence regulations necessary
to provide for that opportunity.



The Department of the Interior
quickly certified the 1986 law as
consistent with ANILCA. Beginning that
year the boards engaged in an ambitious
effort to identify rural areas, customary
and traditional U3es, and fishing and
hunting regulations that provided for
subsistence uses. This process was
nominally completed for most of the major
subsistence hunts and fisheries in the
state by 1990. Due to time constraints
and conflicts, the Board of Gams simply
renamed existing general hunting
regulations as subsistence regulations in
many cases. Both boards noted that they
would continue to accept specific
proposals from the public for additional
changes to subsistence regulations, and
to apply the state law on a case by case
basis.

The 1986 state subsistence law
set up a procedure for state boards to
identify  subsistence uses by rural
residents and provide for them in
regulation.

« Areas and people participating in
customary and traditional uses were
supposed to be identified; and,

e« Customary and traditional uses of fish
and game were supposed to be
identified and  provided for in

regulation, consistent with sustained
yield management.

In addition, two protections for
subsistence patterns were provided in the
pre-1992 state subsistence law and the
federal subsistence law:

¢ Subsistence practices in rural areas
should not be unreasonably restricted
by fishing and hunting regulations.
That is, regulations must 'provide* for
established subsistence uses.

e When there are not enough wild fish
or game to meet all consumptive uses,
subsistence practices should be
restricted only after sport fishing,
general hunting, and commercial
fishing. That is, subsistence has a
"preference' over other types of
fishing and hunting.

The state's pre-1992
subsistence law was still in the process of
being implemented in regulation by the
state Boards of Fisheries and Game when
state law fell out of compliance with
federal law in 1990. There were therefore
stil many unresolved inconsistencies
between established subsistence practices
in small villages and what was legal in
regulation.



The 1992 State Subsistence Law
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Defines "reasonable opportunity”,
‘customary trade", and ‘'customary

and traditional”.

Includes a "sunset" provision calling
for a review of the operation of the

law by the governor and
legislature and a return to the 1986

law if no action
legislature.

is

taken by

the

the



E ffects of Changes in the Subsistence Law
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W here Subsistence Uses Occur

""Nonsubsistence Area' Provisions

Subsistence Use Areas Potentially Expand to Include All Urban Areas.

Pre-1990. The rural provision of the
pre-1990 law was a tool used by the
boards to clearly identify areas where
customary and traditional subsistence
uses occurred - subsistence occurred
in areas '"reasonably accessible” to
rural communities, which in effect
means subsistence use areas were
rural areas.

Nonsubsistence Area Provisions Were

Pre-1990. Because subsistance was a
rural use near rural communities, the
boards recognized only a few
subsistence fisheries or hunts around
urbanized areas (for instance, the
Tyonek subsistence salmon fishery
across Cook Inlet from Anchorage).
In urbanized areas, most hunting was
managed under general hunting
regulations and most fishing was
managed under sport, personal use,
and/or commercial regulations.

Post-1992. The joint board used the
nonsubsistence area provisions in the
1992 law to create five
nonsubsistence areas around
urbanized population. At present, the
nonsubsistence areas adopted by the
joint board are similar to the nonrural
areas identified before 1989 under the
previous law. It is uncertain whether
other areas might be identified as
nonsubsistence areas by future joint
board action. The statute provides no
guidance on the number, relative size,
or precise boundaries of
nonsubsistence areas, leaving these

Post-1992. Without the rural
provision as a management tool, the
boards have been faced with the
prospect of having to create
subsistence hunts or subsistence
fisheries wherever urban-based sport
hunters or personal use fishers go,
such as in urbanized areas like the
Anchorage Bowl, Mat-Su Valley,
Fairbanks North Star Borough, or the
roaded Kenai Peninsula. The 1992
law attempted to address this effect
with the "nonsubsistence area"
concept, described below.

Used to Create Five Nonsubsistence Areas.

matters up tr the joint board. This
lack of guidance raises several
concerns. As evidenced by public
proposals and board discussion, the
nonsubsistence area provisions hold
the potential for eliminating
subsistence use patterns of rural
villages, if they are applied in certain
ways. Subsistence use areas of
villages commonly overlap harvest
areas used by urban-based residents.
In the overlap area, subsistence uses
can be eliminated if the urban-based
users become a simple majority in the
area. The nonsubsistence area
provisions also allow for a ‘Swiss
cheese" approach, where many small
drainages or seemingly remote
harvesting areas are designated
nonsubsistence areas because the
only written records of their use is by
fly-in sport users. Implemented this
way, village subsistence use areas can
have small holes drilled in them,
which are managed as exclusive use
domains of sport users.



Providing for Subsistence Uses W ith Regulations

Effects on Hunting Regulations

Rural Subsistence
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Reasonable Opportunity

An Ambiguous Standard is inserted in the Law.

Pra-1990. The 1986 Ilaw required
that the boards to adopt subsistence
regulations that “provide a reasonable
opportunity to satisfy the subsistence
uses' (16.05.258(c)). There was a
question about how to provide for
customary and traditional uses with
regulations. Did this include providing
for a customary and traditional pattern
of taking, such as customary and
traditional seasons, means-methods,
harvest levels, and reporting
conventions? The boards were
advised that regulations did not have
to guarantee a take, but provide an
“opportunity’ for a subsistence use
which  was  reasonable. The
reasonableness of a regulation had to
be demonstrated by some evidence
concerning the customary  and
traditional pattern of use. The federal
district court in Bobbv supported this
interpretation. In Morrv the state
court distinguished between
‘customary and traditional uses’,
which it held the state law required be
provided for, and 'methods of
harvesting', which may be provided
for in the discretion of the boards.

Post-1992. The 1992 law requires
that the boards “shall adopt
regulations that provide a reasonable
opportunity for subsistence uses of
those stocks and populations”
(16.05.258(b)(1)(A)). The 1992 law
provides a definition of reasonable
opportunity ‘'for purposes of this
section, ‘reasonable opportunity'
means an opportunity, as determined

by the appropriate board, that allows
a subsistence user to participate in a
subsistence hunt or fishery that
provides a normally diligent participant
with a reasonable expectation of
success of taking fish or game'
[emphasis added] (16.05.258(f)). This
definition may narrow what
regulations must provide for - a
reasonable expectation of a take -
and omits the other characteristics of
a customary and traditional pattern of
taking and use. The definition contains
an ambiguous 'normalcy standard" for
determining reasonable opportunity for
taking for subsistence uses. Normalcy
implies a normal curve drawn from a
set of observations. But which set of
hunters are used as the basis for
determining normalcy - rural-residont
hunters or urban-resident hunters?
Without a clear normalcy standard,
the Board of Game has picked among
widely differing types of averages.
For instance, in deciding season
length, the board has reasoned that
because the '‘average hunter’
(including urban hunters) spends a
certain number of days afield, a
season length somewhat longer than
the average provides a reasonable
opportunity for moose hunters; or,
that because the ‘'average* success
rates for hunters (including urban
hunters) is a certain percent, a set of
seasons and area restrictions that
provide for that success rate is
reasonable.



Customary and Traditional
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Rural Public Involvement in Management

Participation by Rural Residents in the Regulatory Process Declines.
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O peration ofthe Subsistence Preference

Procedural Language

Explicit Steps for Implementing the Subsistence are Put into Statute
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Tier

Il Provisions

A Clear and Verifiable Tier Il Subsistence Eligibility Criterion is Lost.

Pre-1990. Residency was a tool
which could be used by the boards to
help identify the most dependent
subsistence users at the Tier Il level
(when there is not enough fish or
game to provide for all subsistence
users) - “local residency' was one of
the three Tier Il criteria, and served as
the basis of verifiable Tier |
questions.

Pre-1990. Just prior to 1990, there
were no Tier Il subsistence hunts
authorized by the board. Popular
hunts like the Nelchina caribou hunt
were managed with a subsistence
hunt (open to certain rural residents)
and a general (sport) hunt (open to
residents and non-residents through a
random draw), with an allocation of
animals to each hunt.
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Post-1992. Residency was lost as a
tool which could be used by the
boards to help identify the most
dependent subsistence users at the

Tier 1l level. 'Proximity of a
subsistence user to the Tier |l
population' was one of the three Tier
Il criteria, but was ruled
“unconstitutional” by the state
supreme court in Kenaitze. The

boards lost one of the few easily
verifiable Tier Il factors.

Popular General and Nonresident Hunts Were Eliminated, and Tier Il Hunts Created.

Post-1992. Because large numbers of
urban-based hunters are now
classified as subsistence users, certain
subsistence hunts were
oversubscribed. As stated above, this
was dealt with in many hunts by
reducing hunter efficiency through
more restrictions on subsistence
seasons and bags. But the Board of
Game authorized 15 new Tier Il hunts
in 1990, including the Nelchina
caribou hunt which previously was
managed for multiple uses. The Tier |l
system, when applied to all Alaska
residents, has created many special
problems, including elimination of non-
resident hunters, difficulties in
verifying applicant responses, and
declining public confidence in the Tier
Il process.
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In conclusion, there appear to be
two major types of problems with the
1992 subsistence law - those created
primarily by the absence of the rural
provisions, and those due to the lack of
a clear standard for what the law is
supposed to protect.

Because of these problems with
the law, the Board of Game is not able
to craft rules that allow rural people,

who are most dependant upon
subsistence, to legally pursue
customary harvest methods and
practices. While the 1992 law poses

similar problems for the Board of
Fisheries, it is not to the same extent
because the Board of Fisheries are still
able to distinguish subsistence uses and
users based on gear types in most
cases.

Current implementation of the law

emphasizes providing some level of
opportunity for successful taking. It
downplays the need to provide
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regulations that are appropriate to the
context within which harvest occurs,
such as the seasonal pattern of game
availability, seasonal needs for particular
types of food, and community patterns
of harvest and sharing. This leads to
problems for both users and managers.
Villagers do not want to be treated as
criminals for feeding their families and
following customary ways of life. And
fish and wildlife management can only
be successful in rural Alaska if people
respect it and play a significant role in
the system.

On balance, implementation of the
1992 law has had the effect of limiting
subsistence hunting for rural residents
compared with the way the 1986 law
was being implemented prior to
McDowell. The law in its present form
does not allow the Board of Game to
create regulations that protect the
subsistence panerns which are such a
valued part of the state's diverse
cultures, economies, and ways of life.



Appendix A. Subsistence Management Chronoiogy

192 Alaska Game Law. Believad toprovice farnost sbsistae hunang duning anitaE days, tre
lav staed tetu... ay Irdien or Eskino, progeectar, or tradlar [an] deaninals, birds, or gare fides
during tte closad seesnwhen he B ntte nesd offoad.””

1990: Statdood. The fechral goverment trarsfenrad attarty far menagement of fshand game n
Alada o tte new date goverment  Both tre fecral and the State govermment: recognized slsistace
feaEs

1971: ANCSA. The Alaska Natave Clains Settlerant Act (ANCSA) extargunded doonigiral huntang
ad fishigrigis. No lavwes erected tret protectad s bsista e, ut tte arferace rqort stated Natinve
absistae ad slsistate lats would ke potected by tre State of Alaska and the Department: of
Ha-

1978: Stae"s Arst Qusistae Law.  The date peasss is st alsistae law vhich, ae astaired
yvield hes been e sured, requires tet adsistae usss e alloaed, with a oty ifrecessary (. 121
SLA 198). The lavcefiresalsistate ss " astorary ad traditicd uees ' of fishand game fargeafic
pumposss uchas faxl

1980: ANILCA Psd. Gogress peesss e AledaNatical IniarestLands Gorsenataan Act. aestary
104 millihaaesofnew retia el partks, presanes, and wildlirfe refugess PLL. 96-487, Decarber 2, 1980
[34 et 2371)). Titde VI of tretact marndates tret the Satenaintain a s bsistae hunting and fidig
prefarae forrual reschts, arfafatmanegenent of tree sbsistare issson plollic BBk, ftte stete
Tk o post sisistate g cesrited NANILCA, tre aot stiniHies tet tre fecal goverment will
tae oarmanagement of fihand wildlifeon tre two-thirds of ttre Stete Tet: sfabral bd

192 State Law SCosistecy With ANTLCA sEsteblised. The jontBearts of Aderiesand Game
adypt a regulation gecifying tet astorary and traditiod iesss are udl s G AAC D.AI0), ad te
Department of Inanarartfiss tte e sarsista oy with ANILCA.

192: Repaal Inmtitae. A stateck efiat © gl tre alsistae nitetne fikby a lagemargin &
treplls (B.4wof Aladen\oters nflaa).

1983: Qsistare St Saal Aladas fiksatagpirst te sale slsistae by InMdonell v
e, ttey age et tre lav dnies alsistae rMmilass o sare uren resicets who have lag

on fhand wildlife resurass, vhille grantirg those prMileges o soe rudl resicantis who do
rotneed it and fartretress te law sutostatutaosl.

1985:  Medison Decision.  The Aleda Suprere Gurt, in tre Medison dsaision, rules tet stete
regilatios Iimitirg asista e o rudl resicants (@ectad by tre oint Boarts in 1992) are riot arsistat
with testete's 1978 adsistate k. The Inariar Departnent rotifies tre state tret the Mediison dscisian
viokes tre provisias of AN TLCA and thresters takenar of fishand wildlife on plbllic lats unless tre
Saecares yowithanew ssistate kv, inmopoatirg te rud limmtaum.

19%5: New Susistae Law. TTleAIadengeemsareNlaNlnmgslslsthbm
resichts (. 32 SLA 19%5; AS 16.0.9)). Rual scehired as an asavwhere te “.. .moomercial,

astorary ad trediticd = of fish ar gare o parodl orﬁrllyoa’smotlm B a pros
daadasticofteecny...”" Indalespariaraurt, teMdDorell sat sarended odallate te
new shsistate . The Kenaitz Irdien trie alo filkssa st in fecbral caurt uder ANTLCA topotest
tre dessihication by the Boards of tte Kenail Rninaula as an urben areas (Keaitz Indien Tnbe s Siate
ofAlda. No. AG-357).
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1987: Kenartz=* laidally Dmnied. A fecral court juooe rulles agpirst te Kerartze Trike, sayirg tte
s sa sistate b'scefinttionof rual agresswirth use of trevord ' rual” infackral albsistae b

1987: McDowell Inichlly Denied. The daie sypniar aourt holds tret tte 1986 sbsistae lav B

1988: Kerartze Decision Reverssd.  The ninth US. araut curt of goeals N San Fraciso rass
tekeartze doisinand holds tet tre stiatedefiiraon of rual srotarsistatwith ANILCA (Keartze
IndianTrike\s. SateofAleda. 830 F. 2nd 312, [SthGir. 1988)). The court Sgpests ttata definitionof
rural hinges on demogrgphic daradaristics. The ULS. Supreme courtultimately danies revien.

190: Kerantze Negotaations  Under direction of tre fechral districtaourt na prellimirery igurotaon,
tre stae ad tte Keaitze trike agree tha aeyear alcatic sl fday, far pantfls in tat a2 oy,
untall a permerent alsista e oluincan be faud. The date nitellyleliees treta sinplle anendrent
1 ANILCA, which dages tre febal definition of rual o match tre date definition, s tre best
solutio. Honever, treteffat ke, and regpiatiosbegin torard reechirga cosaals Eitio

1980: McDonell Decisian.  On Decarber 2, 199, rulirg mMcDonel 1 v. Sate, tre Aladka Supreme
Court fourd tret tre 1956 date s bsistate lavwes utostitutacal becase tecluosd urben resccats
franalsisteareadtMtiess. On Janary 5, 1990, tre Alada Supreme Gourt granted tte Stietea Stay ntte
McDonel 1 decasionuntill July 1,1990.

At 1990:  Feceral Govermment Moves to Assume Suosistace Management. On Al 13, 1930, a
Notace of Intet 10 prgoose reglatias wes plblised n tte fecbdl e, Teporary reglatios
esteblih a fecal program tret minimizes dange © tre stale progran, arsistat with te fecbal
germeatt"s ANILCA respsialities. Tenporary regilationvere publidedon e §, 1990.

May 1990: Legislature Debates Sibsistae Qoaias. Among qotias disassd by tre legpsiurewas
adaftastitutical anendrent sLbmined by Govermor Conper. After legthy hearings intefird days
oftre sessan, theHouse amended tte Govarmor™s praposed amendrent, then rggedtad ity avote of 20-20
7\votesrexd). The arendrent was reenvoted onby tre Sarete.

Jdure 8, 1990: Covernor Calls Secial S=ssion. Nggpaatias with sa.aral naest groyss prir o tte
goening of tre sessin failled o reech an egrearat on asolutio.. On ttregoening any of tte sesaaon, tte
Govermor intradlocd a costatutical amendrent et would have reguired, ifggoroved by tteolers e
tre rext ggeral detin, a \ole on tte i8e faryeas Ha. The amendrent would have prevented
fecbral manegement fram coourrirg on uly 1, and woulld heve given graups tine oertter se on te
arstrtutoality of ANILCA Titde MII, or arend ANILCA.  The govermor's prgqoosal wes furtter
arended by tre Sy ete o requirea\ote ntwo yaas, ad toetterwith kgt aeatirg a Sdsistae
Review Cormissian, pesed tte Seate nearly 1y, Honvever, on luly §, tre House failed by are \ote
& nfaa. 14qyposd) todotaina 2/3 mgjarty fara arstatutioal amendrent.

Jdure 1990: Qudler Decision on Saachility. The Supreme Gourt remanded McDonelll 10 tre loner
aut for npleatation of tar adr, ad n an goinian dated Jue 0. with o Slsegat
daifictios. e Qutder fourd tre vtostitutioal portion of tte Sate absista e lav ole sesaddle
fran tte ret of tte bv. This Hit te stiae with a alsistae paity lav on te bods, with s
gl orud resicetsaal.

July 1, 1990: Federal Management Beirs. The fechral land management: agarciies nitiiad a program
tet assumed management of absistae Lsss on fecdl polic k. This inciuded asatian of a fine-
member fecra alsistateboad, raresanarg tteBLM, NS, BIA USSS, and USFWNS.
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July 1990: New Sussistae Hots. The Board of Game held an emergency meeting o prarulgate
huntang regilatios far tre 1990 €l hunts.  Noresidants were eclucsd fran many huts, ad attars
wereputnaTierU, rnvidal slsistae gplicaioless.

October 1990: Al Alaskans Higble. At a jonnt Boards of fideries and Game,, on Cotdoer 5, 1990,
tte Degpartment of Law rgoorted 1 tte Boarts t, alitar tte McDonel 1 dorsion, dll Aledas must ke
arsicerad et alsistate s of te fih ad gare uder sele pnstidio.. The boards
ssently issed a licy stateret tet kvwes possile, ucer tre kel deoisios, 0 cetafy
absistETEES

November 1990: New Sussistare Adweries. The Board of Aderies met and esteblided new
alsistate fidaies inboth yper ad lover Cook Inket A subsequant licy stated tret s bsistae
fishigpgusals, thragout tre sete, woulld be addressad anlly ifsUsistae nesds were ot belig mett
or iftterewas aarsenation concem tretwes adbressad by treprgqaosal

February 191: Governor™s Suosistae Advisory Gouncill is Formed.  Govermor Hidel ggoointad an
it ssistae advisory grap early N 1991 and reorgenizsd it in Noverrber to add plbliic merroers
ad renwe tre e amissioas; ndl, tegays et faroerayar. The tarHmenber grapvwes
drarged with driaftirg a new asistae statute trebwoulld conplly with the State costitition.

Federal Qsistance Program Develges: 191-2.  Rblication in tre Soring of 1992 of an EIS on te
Feckral Susistae Program inAladka darified tre feckral govermment’s intantwirth regprd omaregiing
sbsistare on felal lads (rendated by ANILCA) . The feclral sbsistae board esteblided a St
and regular meeting sdhedule and begen aoogpting plblic pqosals.  Other elerants of tre program
ircluod feckral regicel alsistae advisary cardls, ad a proess far kenafyag rud aess ad
astorary ad traditice uss. The program gplied owilldlifeand o fishirg n mavigeblle fecdl
valers.

February 1922: Governor Introclces New Sssistae Legiskatian. Covermor Hiddl inrad.cdaall
o tte lgshiue tatwould esteblisha new sdsisteresEle. A key fetureofte @ll, which wes besd
on trework of tte asistae advisary aurdl, wes a presunption tret resicerts of srall comuniucs
would ammicallyrreetqﬂiﬁajskslste”cemm nmid-sizzd comunirties tet presunpion ves
“Teutteble”, and urten resicents U™+ gply far shsistace qalifiain on an idvid el lzes. Alo,

nreLsistee aes vere attoad, ad inplemantataon would require arending ANILCA. - The
kodhture failld o tae acticnon te dll. Otrer hills also vwere arsicerad during tre session, bt rot
pessd, inchudig an AMN- goosored [l et provided a rudl prefarae ad alko a ssotHed
prefarae faruren resicatswho auuld demastrate camunirty o rovidLall depadace.

June 152 192: Governor Covenes Joscial Sessian on Qdssistae: 192 bsistae Law B
Brected. Govermor Hidel presated tre legdiaturewrth avarsionof e [l et hed been inradlcd n
treprevias s=s101.  Otrer hillksalo are inrallcd, as acnotias o place a csttutical anendrent
on tretallot The legisiureultinately pessed a absistace [l tet provicd diipality fardll Aledas,
incluosd a cefrtaon of “ austomary tracE” and allonad the Boarts o esteblish “roaUsistoc aress ' n
placssvwhere slsista e ‘Brot @atoftteecony, altue, arway of lilé'ofan aea

November 1922: Joint Boards of Fderies and Game Esteblish Four NosUbsistonoc Aress. Mestiing
Joatly, el esteblided oaUsista e aress arourd Faiais, Adorage-MatsuKerai, ey,
ad Ketthiken  ricse were aress where alsistate regulatios would rot ke estedlidell. Sbsistae
reglatiocswithin tesearess were gl They Issda dll farpgosals farotter aessdlo. Ata
sl et mestarg tre followirg March (1988), an area aroud Valldez also wes aesigetad es a
roatsistae as. Battal pblic pgusals Taradtitical aress included GMU - 13, dll roedad aress,
and an areaon tte Upper Hollitra Drairece.



Fall 1963:  State Sperior Court Finds Nonaubsistence Aress 1o be Uostitutical . Jude Fe, n
State 3 perior Gurt, found nkKeaitze v. Sate et tte toslsistareaesauttorizd by tre 192 Sate
lav were uostituticsl becase trey “effedinay reestzblih tte nual/uiben resicaoy recuremant
strukdown inMcDonel I’ (Kereitze Indien Trike v, Stateof Alaska. 3AN-91-4560 Gmil, Orckr, Cctoer
5, 198). After tre Alada Supreme Court’s subssguat dansal of tte Staie’s notaon far a sy, tte
Boards met N Soring 1994 and authorizad the departnent toaect erergency reguilatios tretwould re-
esteblih treprevias adsista e rgulatio s fa-tre fomer oaUsiste e asss. The datealogyealed
tre ruling o tte Stiate Supreme Court

March 194: U.S. District Court \alidates Feckral Subsistanee Board Auttority, Bxtends Feceral
Qsistencee Management to Incluce Navigeble Waiers.  Folloving preliminery rulirgs nkatv Jdn, n
He 198, Juke Hollad iss.eda fird ruling ttet intapreted AN L LCA asgivirg tre fechral

broed auttority 1 manage sbsistae on fetlral pllic lds, and exdtadsd junsticiion © irchuce
revigeblevaterson feciral ek, A al rulirg ntte cese of Siate v. Badortt foud tret aestian of
te fechyal ssistate regulatory board did ot excsed tte auttority granted by ANILCA. These rulirgs
vere imediately gypealed 1O tre Ninth Giraurt Gourt of Agpealds by both te State and fechral

amaits.

May 1994: Searetary of Interiar Declares Intant to Manage Quosistence Aderies Throughout tre
Sae. Ina Hia o tte Covermor tret urged tre State o act to come o aonpliiance wath ANILCA,
Setary Bbitt staled his iniention 10 begin management: of alsistae fdaes, “pusatt © te
directin of tre fecbd curts,” If tre date doeant [ess a asttuacd aredent.  The Tkl
alsistaeboardves told bprgarea sbsistae fidaiess management plan

January 196:  State Drops Badoitt Lanauit. Governor Knowles directed tre Attormey Gareral todrp
tredates gyl oftre B bItt e

Aprill 19%6: U.S. Ninth Ciraurt Gourt of Appealls Decides Katv John Case. The aaurt of gyoealls held
Tt ANILCA" s ssistae praity golies tovaters invwhich the Unirted States hes resenad vater ngis.
g tcevaas. Fabral agpies aontanued develgnent ofa fidaesplan and began aprocsss
o kbhafyagvaterswhere tre planwould gply.

May 1996: Alaska Supreme Court Decides Nonsussistanoe Areas Are Gorstitutiasl and treTier 1l
Proximity Oriteria BNot. - The Alada Supreame Gurt, ntte e of kaaitze V. Sake, determined tet
“_.deTier H proamity of tre conicile faotorvicktes tre Alada Corstitution because itlars Alaska
resicts fran particiaiay N artain absistate adtMitiss besed on where ttey Ine”” Alo, tre curt
obcndeditstltemqsxslslfrreaeaponsm nte 192 date ssistate lav sarstatutod becase

-ithars no Aladken fran particyatirg nany fhar game s dess.” Winth this rdlirg, tre previasly
ctsgaledmalslslateaeesmaeammcallyrelm The Kaoartz"s dellate o tte fathirgs
of tre Jont Boarts tret reslted in die estebliset of tre Andhorege-VetSuKerail RnireLila
roraUsistate asawes rerardedbedd)ireSmWert Briehirg on reraining iss.es dould ke

anpletedby HeAxil, 1956

August 19%6:  Alaska Supreme Court Dissgrees with Federal Court on the Soope of tre Feceral
Qosistace Law.

In te cse of Totoof v, Siate tre Aladka Supreme Court mede three sigahicat fardirgs: tre fecldl
alsistae lav does ot preept moonflicarg siae lay; napetad ANILCA as ot potedtary
astomary and traditicel means ad nethods;  and directly dissegresd with tre Nirth Girauit Court of
Appeal’s firdirg N State v. Bttt (e Katie Jdn ) ttet plblic larcs incliuce cartan revageble
valers. Because of tte direct anflict Vi tte fecbal curt intapatation, die seke filled a petition for
revievby tte U.S. Supreme Court on Decemoer 5. 19%6.
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Appendix B. Text of the 1992 Subsistence Law

AN ACT

Relating to the taking or' rish and game: and providing for n effective date.

« Section © FinDINGS. PURPOSE. AND INTENT, tai The legislature finds that

(") there are Alaskans, both Native and non-Native, who have a aaurtiaei.
social, or cultural relationship to and dependence upon the wild renewable resources produced
by Alaska’s land and water: the harvest and use of fish and game for personal and grouo
consumption is an integral pan of those relationships:

(2) although customs, traditions, and beliefs vary, these Alaskans “~hare idea,’
of respect fOf nature, the importance of using resources wisely, and the value and dignity >
a way of life in which they use Alaska's fish and game for a substantial portion ot tne.r
sustenance: this way ot life is recognized as "subsistence";

(3) customary and traditional uses of Alaska’s fish and game originated w.:~
Alaska Natives, and have been adopted and supplemented by many non-Native Alaskan' .i'
well; these uses, among others, arc culturally, socially, spiritually, and nutritionally important

and provide a sense of identity for many subsistence users;
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14) while Alaska's fish and game are generally still plentiful, these resources
are not unlimited and cannot provide for every desired use. now or in the future; competition
for and the level of effort on these resources have required the legislature and the Board of
Fisheries and Board of Game to establish a preference for subsistence among the various
beneficial uses of fish and game tn the state; and

(5) In most areas ot the state, a preference for subsistence can be provided
without an overly burdensome intrusion upon other consumptive uses of fish and uame.

(b) It is the purpose or this Act

(1) to develop and maintain healthy fish stocks and game populations through

management based on the sustained vleld principle; and
(2) to provide fora preference for subsistence uses over other consumptive
uses of fish and game resources.
(c) It is the intent of the legislature that

(1) subsistence uses of Alaska's fish and game resources are given the Highest

preference, in order to accommodate and perpetuate those uses; and

(2) this Act not result in significant reallocations of fish and game in Ala>ku.

* Sec. 2. AS 16.05.258 is repealed and reenacted to retv..

Sec. 16.05.258. SUBSISTENCE USE AND \LLOCATION OF FISH A\D
GAME, (a) Except in nonsubsistence areas, the Board of Fisheries and the Board
of Game shall identify the fish stocks and game populations, or pc tions of vtov\> or
populations, that are customarily and traditionally taken or used for subsistence T>e
commissioner shall provide recommendations to the boards concerning the btcxk mu
population identifications. The boards shall make identifications required under tntv
subsection after receipt of the commissioner’s recommendations.

(o) The appropriate board shall determine whether a portion of a n>n >;ix\
or game population identified under (a) of this section can be harvested eon'istcnt
with sustained yield. If a portion of a stock or ropulation can be harvested conM>;r;
with sustained wield. the board shall determine the amount of the harvercable porter
that is reasonably necessary for subsistence uses and

11) if the harvestable portion of the stock or population ib sutfi*...ent

to provide for all consumptive uses, the appropriate board
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(A) shalladopt  regulations that provide a reasonable

opportunitytor subsistenceuses of  those stocksor populations:
i B) shall adopt regulations that provide for other uses of those

stocks or populations, subject to preferences among beneficial uses, and
iIC) may adopt regulations to differentiate among uses:
ill if the harvestable portion of the stock or population is sufficient

toprovide for suosistence uses and some, but not all. otherconsumptive uses, the

appropriate board
Al '‘hall adopt regulations that provide a ressoeble

opportunity tor subsistence uses of those stocks or populations:

iBi may adopt regulations that provide for other consumptive
uses of those stocks or populations: and

tCi  shall adopt regulations to differentiate among consumptive
uses that provide for a preference for the subsistenceuses,if regulations are

adopted under (B) of this paragraph;
(3) if the harvestable portion of the stock or population is sufficient

to provide forsubsistence uses,but no otherconsul: ,-tive uses, theappropriate board

shall
(A) determine the portion of me stocks or populations that can

be harvested consistent with sustained yield: and

(B) adopt regulations that eliminate other consumptive uses in
order to provide a reasonable opportunity for subsistenceuses; and
(4) if the harvestable portion of the stock or population is not

sufficient toprovide areasonableopportunity  forsubsistence uses, theappropriate

board Shall
IA) adopt regulations eliminating consumptive uses, other than

subsistence uses;
(B) distinguish among subsistence users, through limitations

based on
(i) the customary and direct dependence on the ton

stock or game population by the subsistence user for human
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consumption as a mainstay of livelihood:
(it) the proximity of the domicile of the subsistence
user to the stock or population: and
liii) the ability of the subsistence user to obtain food if
subsistence use is restricted or eliminated.
<¢) The boards may not permit subsistence hunting or fishing in a
nonsubsistence area. The boards, acting joindy, shall identify by regulation the
boundaries of nonsuosiruor.ce areas. A nonsubsistence area is an area or communuv
where dependence upon subsistence is not a principal characteristic of the economy.
culture, and way of life of the area or community. In determining whether
dependence upon subsistence is a principal characteristic of the economy, culture, and
way of life of an area or community under this subsection, the boards shall jointly
consider the relative importance of subsistence in the context of the totality of the
following socio-economic characteristics of the area or community:
ill the social and economic structure:
(2) the stability of the economy:
(3) the extent and the kinds of empi> .ment for wages, including ruil-
time, part-time, temporary, and seasonal employment.

i-I) the amount and distribution of casii income among those domiciled

in the area or community:
(5) the cost and availability of goods and services to those domiciled

in the area or community;

(6) the variety of fish and game species used by chose domiciled in the
area or community:

(7) the seasonal cvcle of economic acuvtivg

(8) the percentage of those domiciled in the area or communitv
panicipating m hunting and Fishing activities or using wild fish and game:

191 the harvest levels of fish and game by those domiciled in the .tre.i

or community;
110) the cultural, social, and economic values associated with the

taking and use of fish and game;

CCS HB 601 A4-
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11h  the geographic locations where those domiciled in the area or
community hunt and fish;
(12i the extent of sharing and exchange of fish and game by those
domiciled in the area or community:
1131 additional similar factors the boards establish by regulanon ;o be
relevantto their determinations under this subsection.

(d) Fish vcocks anu game populations, or portions of fish stocks and game
populations not identified under tai of this section may be taken only under
nonsubsistence regulations.

(e) Takings and uses of fish and game authorized under this section are
subject to regulations regarding open and closed areas, seasons, methods and means.
marking and identification requirements, quotas,bag limits, harvest levels, and 'sex.
age, and size limitations. Takings and uses of resources authorized under this 'ection
are subject to AS 16.05.831 and AS 16.30.

(f) For purposes of this section, “reasonable opportunity” means an
opportunity, as determined by the appropriate board, that allows a subsistence user :0
participate in a subsistence hunt or fishery that pros a normally diligent participant
with a reasonable expectation of success of taking > fish or game.

* Sec. 3. AS 16.05.258 is repealed and reenacted to read,
Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF FISH AND

GAME, (a) The Board of Fisheries and the Board of Game shall identify tne fish
stocks and game populations. or portions of stocks and populations, that are
customarily and traditionally used for subsistence in each rural area identified hx me
boards.

(b) The boards shall determine
I h what portion, if any, of the stocks and populations identified under
(@) of this section can be harvested consistent with sustained yield; and
(2) how much of the harvestable portion is needed to proxiue a
reasonableopportunity to satisfy the subsistence uses of thosestocks andpopulations
(c)The boards shall adopt subsistence fishing and subsistence  hunting

regulations for each stock and population for which a harvestable portion >
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determined to exist under (b)(1) of this section. If the harvestable portion is not
sufficient to accommodate all consumptive uses of the stock or population, but is
sufficient to accommodate subsistence uses of the stock or population, then
nonwasteful subsistence uses shall be accorded a preference over other consumptive
uses, and the regulations shall provide a reasonable opportunity to ~atisfv the
subsistence uses. If the harvestable portion is sufficient to accommodate the
subsistence uses or the stock or population, then the boards may provide for other
consumptive uses or me remainder of the harvestable portion. If it is necessarv to
restrict subsistence fishing or subsistence hunting in order to assure sustained yield
or continue subsistence uses, then the preference shall be limited, and the boards shall
distinguish among subsistence users, by applying the following criteria:

(1) customary and direct dependence on the fish stock or game
population as the mainstay of livelihood:

(2) local residency: and

(3) availability of alternative resources.

(d) The boards may adopt regulations consistent with this section that
authorize taking for nonsubsistence uses a stock or . 'pulation identified under uj of
this section.

(e) Fish stocks and game populations, including bison, or pornons or fish
stocks and game populations, not identified under (a) of this section may be taken
only under nonsubsistence regulations.

(0 Takings authorized under this section are subject to reasonable regulation
of seasons, catch or bag limits, and methods and means. Takings and uses of
resources authorized under this section are subject to AS 16.05.831 and AS in 30

*Sec. 4. AS 16.05.940 is amended by adding new paragraphs to read:

(36) "customary and traditional” means the noncommercial, long-term.
and consistent taking of. use of, and reliance upon fish or game in a specific area anu
the use patterns of that fish or game that have been established over a reaNonacie
period of time taking into consideration the availability of the fish or game.

(37) customary trade™ means the limited noncommercial exchange.

for minimal amounts of cash, as restricted by the appropriate board, of fish or game
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resources; the terms of this paragraph do not restrict money sales of furs and

furbearers.

*Sec. 5. AS 16.05.940(36) and 16.05.940(37) are repealed.

“ Sec. 0. REGULATIONS. Notwithstanding the provisions of AS 16.05.258. as in effect
on the day before the effective date of sec. 2 of this Act, the Board of Fisheries. Board of
Game, and Department of Fish and Game shall adopt regulations necessary to implement the

provisions of secs. I. 2. and 4 of tim Act.

* Sec. 7. TRANSITION iai It is the intent of the legislature that the Board ofFisheries
and the Board of Game expeditiously adopt regulations necessary to implement secs. 1.2. and
4 of this Act.

(b) Regulations adopted by the Board of Fisheries, Board of Game, or Department
of Fish and Game after July 1 iy92. may not be inconsistent with the provisions of secs. 1
2.and 4 of this Act.

(c) Regardless of whether regulations in effect on July I, 1992, and adopted under
the authority of AS 16.05.251. 16.05.255. or 16.05.258. as that statute read on the day before
the effective date of sec. 2 of this Act. are inconsistent with the provisions of secs. I. 2 or
4 of this Act, they may continue to be implemented and eurorced until the effective date or
sec. 2 of this Act.

* Sec. 8. TRANSITION. After January I, 1995, the Board of Fisheries Board of Game.
and Department of Fish and Game may adopt regulations to implement AS 16.05.258. as
amended by sec. 3 of this Act. Regulations adopted under this section may not take effect

before the effective date of sec. 3 of this Act.

*Sec. 9. REVIEW, (@ The legislature acknowledges and recognizes that this Act deal*
with a subject of vital concern and that the subject merits review. Therefore, it is the intent
of the legislature that the operation of this Act and the regulations adopted under this Act oe
fully reviewed by the governor no later than June 1, 1994.

(b) This review period is intended to allow for further research and to gain experience
in implementing this Act and regulations adopted under secs. 6 and 7 of this Act. It is the
intent of the legislature that the governor convene a representative group to provide
recommendations to the governor before the end of the review period. It is the intent of the

legislature that representatives of the legislature and persons with a history in the formulation



1
2
3
4
5
6
7
8
9

10
1

of subsistence legislation in this state participate in the group.

(c) It is the intent ofthe legislature that the review under this secuon occur with
public input and participation.

(d) No later than September 1. 1994. the governor shall provide a report to the

legislature on the results of the review and proposed recommendations for statutory

amendments.
* Sec. 10. Sections 6 « Xof this Act take effect immediately under AS 01. 10.0TOici.

* Sec. 11. Sections . 1. 4. and 9 of this Act take effecton the effective date of

regulations first adopted under sec. o of this Act by the Board of Fisheries and the Board of

Game.
* Sec. 12. Sections 3 and 5 of this Act take effect October 1, 1995.
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