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A R E S O L U T IO N

1 P ro p o s in g  a n  a m e n d m e n t to  th e  C o n s ti tu tio n  o f th e  S ta te  o f  A la s k a  re la tin g  to

2 m a r r ia g e .

3 B E  I T  R E S O L V E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

4  * S e c t io n  I . A rticle  I. C o n s titu tio n  o f  the S ta te  o f  A laska , is am e n d e d  by adding  a new

5 sec tio n  to  read:

6 S e c tio n  25. M a r r i a g e .  T o  be valid  o r re co g n ized  in  th is  S ta te , a m arriage

7 m ay  ex ist on ly  betw een  o n e  m an  and  one  w om an. N o  p ro v is io n  o f  th is C onstitu tion  ,

8 m ay  be in terp re ted  to  re q u ire  the S ta te  to recognize  o r  p e rm it m arriage betw een *

9 in d iv id u a ls  o f  the sam e  sex . A dd itiona l requ irem en ts re la te d  to  m arriage m ay be

10 e r tab lished  to  the ex ten t p e rm itted  by the C onstitu tion  o f  th e  U n ited  S tates and  the 1

11 C o n stitu tio n  o f  the S ta te  o f  A laska .

12 * S e c . 2. T he am endm en t p ro p o se d  by this resolution  shall b e  p lace d  befo re  the voters o f

13 the  s ta te  at the next genera l e le c tio n  in con fo rm ity  w ith art. X IH , sec . 1. C onstitu tion  o f  the '

14 S ta te  o f  A laska , and the e le c tio n  law s o f  the state .
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WRITTEN STATEMENT OF PROFESSOR LYNN D. WARDLE 
IN SUPPORT OF S.J.R. No. 42 and S.C.R. No. 25

Submitted fo r  Alaska Senate Judiciary Committee Hearing on Monday, March 9, 1998

M r. C hairm an and d istinguished  m em bers o f  the  S en ate  Ju d ic ia ry  C om m ittee:
I am  honored  to  p resen t this w ritten  s ta tem en t in su p p o rt o f  S .J.R . N o. 42  and S .C .R . No. 

25. B y w ay  o f  in troduction , I am  a p ro fesso r o f  la w .1 Fam ily L aw  is m y p rim ary  area o f  
scho larsh ip ; I have tau g h t co u rses  in Fam ily L aw , C hildren and th e  L aw , O rigins o f  th e  
C o n stitu tio n , C onflicts o f  L aw  and C o m p ara tiv e  Fam ily L aw  fo r tw en ty  y ea rs ,2 T hese  p ro p o sed  
R eso lu tio n s  happen  to  touch  on  all o f  th o se  fields. I also  have au th o red  o r  co -au th o red  a 
m u ltivo lum e trea tise  on  family law , tw o  o th e r law  books, and m o re  than  th irty  artic les o r  chap te rs  
dea ling  w ith  fam ily law  subjects. A dditionally , I am  active in bo th  national and in ternational 
scho larly  and law  refo rm  o rgan iza tions dealing  w ith  family law  and  re la ted  a reas .2

I am  fam iliar w ith  t he Brause v. Bureau o f  VitaI Statistics case, I have read  the 
m em o ran d a  filed in the co u rt, read  th e  decision, and  fTavebeen co n su lted  ab o u t it. T hus, I have 
been inv ited  to  g ive m y professional co m m en t and analysis regard ing  S .J.R . N o. 42 and  S .C .R .
N o. 25. O f  course , the op in ions I ex p ress a re  my o w n  professional view s; I do  not speak  for any 
o f  th e  in stitu tio n s o r  o rg an iza tio n s w ith  w hich I am  associa ted .

I will d iscuss legal th ree  points. First, I will explain ab o u t th e  legal s ta tu s  o f  sam e-sex  
m arriag e  today . S econd , I will clarify w hy S .J.R . N o . 42  and S .C .R . N o. 25. a re  reasonable, 
responsib le , and necessary. T hird , I will explain w hy I believe th a t they  a re  constitu tiona l u n d er 
federal co n stitu tiona l standards.

I. Status o f  Same-Sex Marriage in the World Today
1 begin w ith  a little b ackground . N o  nation  o f  the  w orld  p erm its  sam e-sex  m arriage today. 

N one. A few  ju risd ic tio n s  allow  som e form  o f  sam e-sex  dom estic  partnersh ip . T o  date , all a re  in 
E u ro p e  (and  arguab ly  H aw aii). A ccord ing  to  the  In ternational G ay  and L esbian A ssocia tion , only

.iktesti

'C u rren tly  I teach  at B righam  Y oung  U niversity  L aw  S chool. I a lso  have taugh t at 
H o w ard  U niversity  Schoo l o f  L aw  in W ash ing ton , D C., a t S oph ia  U niversity  Faculty  o f  Law  in 
Japan , and  at the U niversity  o f  A berdeen  in Scotland .

2I have w ritten  o r  co -au th o red  several b o o k s  and several d o zen  law  rev iew  artic les o r 
ch ap te rs  in b o o k s ab o u t family law. T w o  o f  m y m ost recen t pub lications (published th is year) are 
law  rev iew  artic les exam ining constitu tional a rg u m en ts  for sam e-sex  m arriage, Lynn D. W ardle, A 
( 'ritical Analysis o f  Constitutional C laimsfor Same-Sex Marriage, 1996 B .Y .U .L .R ev  1-101, 
and  the ru les and p rac tices regard ing  in ternational recogn ition  o f  m arriages, Lynn D. W ardle, 
International Marriage and Divorce Regulation and Recognition: A Survey, Fam ily L aw  
Q u arterly , vol. 29, pp. 4 9 7 -5 1 7  (Fall 1995).

^Presently  I am th e  S ecretary -G eneral o f  the  In ternational S o cie ty  o f  Fam ily Law , an 
in terna tional learned  socie ty  o f  550 scho lars and ju d g es  from  56 d iffe ren t nations d ev o ted  to  the  
s tu d y  o f  fam ily law, and I am  an ac tive m em ber o f  th e  A m erican L aw  In stitu te  co n su lta tiv e  g ro u p  
th a t is w o rk in g  on a “ Fam ily L aw  P ro jec t."
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six ( o f  fo rty -n ine  listed E u ro p ean  ju risd ic tio n s) perm it som e so rt o f  legal d o m estic  p a r tn e rs h ip .4 
S ince 1989, D en m ark ,5 N o rw ay ,6 S w ed en ,7 Ice lan d ,8 and th e  N e th e rlan d s ,9 have each en ac ted  
leg islation  au th o riz in g  the form al reg is tra tio n  o f  sam e-sex  “d o m estic  p a rtn e rsh ip s” and ex ten d in g  
to  such  re la tionsh ips m ost o f  th e  econom ic and m any o f  the  non eco n o m ic  legal inciden ts o f  
m arr ia g e .10 A lso, afte r a decision  by th e  national su p rem e co u rt, th e  leg isla tu re  in H ungary  
legalized  com m on-law  sam e-sex  live-in com pan ionsh ip  fo r p u rp o ses  o f  reco g n iz in g  th e ir 
m u tua lly -ow ned  pu rchases and  acq u is itio n s.11 B u t no n e  o f  th ese  ju risd ic tio n s  allow  sam e-sex  
m arriage. E v en  the m ost liberal o f  th ese  d o m estic  p artn ersh ip  law s clearly  d istingu ishes d om estic  
p artn ersh ip  from  m arriage, den ies sam e-sex  d o m estic  p artnersh ips significant m arital benefits 
(especially  p erta in ing  to  assisted  p ro c rea tio n , ad o p tio n , and the  official ce leb ration , s ta tu s, and 
d ignity  o f  m arriage) and im poses significant re s tr ic tio n s  n o t applicable to  m arriage. N o 
ju risd ic tio n  on  the  face o f  th e  ea rth  to d ay  reco g n izes  sam e-sex  m arriage, and it ap p ears  safe to  say

■'ILGA publishes this and  o th e r in fo rm ation  o n  the in terne t at: 
h ttp ://inet.un i2 .dk /~ stefl7 su rvey .h tm  (search  M arch  7, 1998).

5D anish  R eg iste red  P artnersh ip  A ct, N o. 37 2  (June 7, 1989). See generally L inda N ielsen , 
Family Rights and the 'Registered Partnership' In Denmark, 4 iN T ’L, J. L &  F a m . 297  (1 9 9 0 ); 
M arianne H . P edersen , Denmark: Homosexual Marriages and New Rules Regarding Separation 
and Divorce, 3 0 J. F a m . L. 2 89  (1991 -92).

6T h e  N orw eg ian  A ct on  R eg istered  P artn ersh ip  fo r H om osexual C oup les, A ct N o. 40  o f  
30  April 1993,

7L aw  R egard ing  R eg istered  P artn ersh ip  o f  23 Ju n e  1994 (B ert A ndersen , trans. 1995).
See also  D eb o rah  M. H enson, A Comparative Analysis o f  Same-Sex Partnership Protections: 
Recommendations fo r  American Reform, 7 lnt'1 J. L. &  Fam . 283 , 2 8 7 -2 8 8  (1993),

8L aw  on ap p ro v ed  cohab ita tion , artic les 1-9 (June 12, 1996)(K ristjan  M atiesen  trans.
1996); see generally Iceland gives gay marriages legal stamp, R eu ters  W orld  Service, Ju n e  27, 
1996 (Ice land ic  leg islatu re  has legalized “gay  m arriag e” fo llow ing  D enm ark , N o rw ay  &  Sw edish  
p receden ts).

9Jo an n e  von  A lroth , Gay Couples' Registry Backed in Oak Park, Chi. Trib. July 26, 1997 
a t 3. See further R ex W ockner, supra n o te  30; S teffen  Jensen , Partnership Law in the 
Netherlands, IL G A , E u ro le tte r  51 (July  1997).

"’C erta in  res tric tio n s  com m only  a re  im p o sed  on  sam e-sex  d o m estic  partn ersh ip s  do  not 
app ly  to  he tero sex u al m arriages, such as th e  requ irem en t th a t at least one  o f  the  p a rtn e rs  be a  
citizen  o r residen t national o f  th e  coun try , and lim itations re: jo in t cu sto d y , adop tion , artificial 
insem ination , s ta te -ch u rch  w eddings, and exem ption  from  m arital s ta tu s  u n d er in ternational 
trea ties , a re  com m on. See generally N ielsen, supra n o te  5, at 300.

“ Y ear o f  1996, X L II L aw  §§ 1-3 (M ay  21 , 1996) (S tu a rt S ch u lte  transla. 1996). See also 
Hungary \s gays welcome law on rights as firs t step, R eu te rs  W orld  Serv ice , M ay 22, 1996.
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th a t no  n a tio n  in h isto ry  ev er has a llow ed  sam e-sex  legal m arriage ( th o u g h  som e have to le ra ted  
w id esp read  hom osexual p rac tices  o r con ferred  som e social o r  legal s ta tu s  on som e kinds o f  
hom osexual partners).

T h e  overall global p ic tu re  show s overw helm ing  su p p o rt fo r exclusively  he terosexual 
m arriage. N o  legislature o f  any ju risd ic tio n  in th e  w orld  has ev er ap p ro v ed  o f  sam e-sex  m arriage. 
M any ju risd ic tio n s (including  m o st o f  th e  A m erican  s ta tes  and  C o n g ress) have recen tly  en ac ted  
law s deny ing  legal reco g n itio n  to  sam e-sex  m arriage from  o th e r ju r isd ic tio n s .12 L ikew ise, in th e  
past tw en ty -fiv e  years, d o zen s o f  law suits have been  filed in th e  U S A  seek ing  jud icial legaliza tion  
o f  sam e-sex  m arriage, and all o f  these, unanim ously , re jected  the claim  th a t th e re  is a  fundam en tal 
righ t to  sam e-sex  m arriag e .13 E v en  th e  highly critic ized  Baehr case in H aw aii rejected , like all 
A m erican  trial and appella te  co u rts  befo re  it, th e  claim  tha t th e re  is a  fundam ental right to  m a n y  
so m eo n e  o f  th e  sam e sex. M o reo v er, v irtually  all in terna tional conven tions tha t d esc ribe  m arriage  
have defined  it as the  union o f  a m an and a w o m an .14 Polls have rep ea ted  found th a t th e  p eo p le  
in A m erica  strong ly  o p p o se  legalizing sam e-sex  m arriag e .15

l2In th e  past th ree  years. C o n g ress  and th e  leg islatu res o f  m o re  than  h a lf o f  the  A m erican  
s ta te s  have enacted  legislation fo rb idd ing  recogn ition  o f  sam e-sex  m arriage. See 
generally M arriage L aw  P ro jec t, Bills Concerning Same-Sex Marriage, 1997 Legislative Update, 
Ju n e  16, 1997 (available a t h ttp ://w w w .p o n o .n e t).

13See Constitutional Claims, supra n o te  2 at 9 -10 , nn. 22 -2 6 , and id. at 5 6 -57  nn. 252,
253 (iden tify ing  m ore than a  d ozen  d ifferent law su its seeking  m arital s ta tu s  fo r sam e-sex  unions). 
See also  S to rr.. v. H olcom b, 1996 W L  379613  (N  Y. Sup .C t. 1996).

uSee U niversal D eclara tion  o f  H um an  R ights, A rticle 16 (“M en  and w om en o f  full age, 
w ith o u t any lim itation  due to  race, nationality  o r  religion, have the righ t to  m arry  and to  found  a 
fam ily.” ); [E u ro p ean ] C onven tion  for th e  P ro tec tio n  o f  H um an R ights and F undam ental 
F reedom s, 213 U .N .T .S . 222 , en tered  into fo rce on 21 S ep tem b er 1970, 20  D ecem ber 1971 and 1 
Jan u ary  1990 respectively  A rtic le  12 (“ M en and  w om en o f  m arriageab le age have the righ t to  
m arry and to  found a family, acco rd in g  to  the national law s g o v ern in g  the  exercise  o f  this righ t .” ); 
A m erican  C onven tion  on H um an  R ights, O .A .S . T rea ty  Series N o. 36, 1144 U .N .T .S . 123 
en tered  in to  fo rce  July 18, 1978, rep rin ted  in B asic D o cu m en ts Pertain ing  to  H um an  R igh ts  in the  
In ter-A m erican  System , O E A /S er.L .V ./II .8 2  d o c .6  re v .l  at 25 (1 9 9 2 ) A rticle 17(“ the  righ t o f  m en 
and w o m en  o f  m arriageable age to  m arry  and to  ra ise  a family shall b e  re co g n ized ”); H ab ita tll 
C onference , Istanbul, T urkey , 3 -1 4  June 1996, T he H abita t A genda (h ttp ://w w w .u n d p . 
o rg /u  iab ita t/agenda /ch -2 .h tm l) (“M arriage m ust be en tered  into w ith  the  free  co n sen t o f  the 
in tend ing  spouses, and husband and w ife should  be equal partners. T h e  rights, capabilities and 
responsib ilities o f  family m em bers m ust be re sp ec ted .” ). See also H o n g  K ong  Bill o f  R igh ts 
O rd inance, 30 I.L .M . 1310, *1318 (E ffective Ju n e  8, 1991) (“T he righ t o f  m en and w om en o f  
m arriageab le  age to  m arry and  to  found a fam ily shall be recogn ized  ” ).

l5P ortland  O regon ian , A pril 19, 1997, a t A01 (1997  W L  4 1 6 5 3 6 6 ) (M arch  1996 G allup  
poll sh o w s A m ericans o p p o se  sam e-sex  m arriage 6 8 -to -2 7 ); A sso cia ted  P ress, A ug. 19, 1996 
(L o u  H arris  Poll rep o rts  6 3 -6 4 %  o f  A m ericans o p p o se  legalizing sam e-sex  m arriage; 10-11%  
favor); supra no te  28 (70 p ercen t o f  H aw aiians o p p o se  legalizing sam e-sex  m arriage); F resn o  B ee
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In D ecem ber, 1996, a  trial co u rt in H aw aii ru led  that th e  s ta te  had no com pelling  reason  to  
deny  m arriag e  licenses to  sam e-sex  coup les, and  o rd e red  the  s ta te  to  issue m arriage  licenses to 
sam e-sex  co u p les  w h o  app ly  fo r th e m .16 T h at a ilin g  has been appealed  to  the  s ta te  suprem e 
co u rt, and th e  o rd e r  has been  stayed  pend ing  appeal. Ju st m onths a fte r th a t a iling , the  H aw aii 
leg is la tu re  passed  an am endm en t to  th e  s ta te  co n stitu tio n  w hich, if  ratified  by the  p eo p le  o f  
H aw aii in N o v em b er 1998, will effectively  o v e rtu rn  th e  basis fo r the c o u r t’s ruling th a t th e  denial 
o f  sam e-sex  m arriage  co n stitu te s  co n stitu tio n a lly  im perm issib le sex d iscrim ination .17 T he people 
o f  H aw aii overw helm ing  and  consisten tly  o p p o se  legalizing sam e-sex  marriage,"* b u t they  could  
be fo rced  by th e ir s ta te  c o u r ts  to  issue m arriage  licenses for sam e-sex  m arriages, a t least 
tem p o ra rily .19 T h ere  a re  m o v em en ts to  legalize sam e-sex  m arriage in a few  E u ro p ean  countries, 
b u t h isto rically  and to  th is day, sam e-sex  m arriage is legal in no ju risd ic tion .

II. Why S.J.R. No. 42 and S.C.R. No. 25 are Necessary and Prudent 
T h e co n stitu tio n a l crisis that has led to  th ese  p ro p o sed  reso lu tions to d ay  is ab o u t a radical 

jud ic ia l redefin ition  o f  m arriage. T h at is w h a t th is w hole co n tro v e rsy  is all about.

M ay  25 , 1997 at E 6  (1 9 9 7  W L  3 9 0 4 0 0 7 ) (1 9 9 6  L os A ngeles T im es poll found  C aliforn ians 
o p p o se  legalizing  sam e-sex  m arriage  6 0 -to -3 1 ); hut see Irish T im es, Aug. 10, 1996, a t 10 (1996  
W L  11037 7 4 7 ) (G erm an s fav o r legalizing sam e-sex  m arriage 4 8 -to -4 2 ).

16B aeh r v. M iike, N o . 91 Civ. 1394 (H aw . Cir. C t. Dec. 3, 1996), 23 Fa m . L. REP. (B N A ) 
2001 (D ec. 3, 1996).

l7H aw aii H .B . 1 1 7 (1 9 9 7 ),

l8V o te rs  strong ly  o p p o se  gay  unions, H onolu lu  S tar-B ulletin , Feb. 24, 1997, at 1 
(cu rren tly  7 0 %  o f  th o se  po lled  o p p o se  legalizing sam e-sex  m arriage; 20%  fav o r it; op p o sitio n  has 
g ro w n  a b o u t 12%  and su p p o rt fallen 12% during  fou r years).

l9In Baehr v. Lewin, 852 P .2 d  44  (1 9 9 3 ), th e  H aw aii S uprem e C o u rt re jected  the claim  
th a t th e  “ right to  m arry” p ro tec ted  by th e  H aw aii C o n stitu tio n  ex ten d s to  sam e-sex  co u p les  and 
held th a t th e re  is no "fundam ental co n stitu tio n a l righ t to  sam e-sex  m arriage" because  such 
re la tionsh ip  is n o t " ro o ted  in trad ition" o r  "at the  base o f  all o u r civil and political institu tions."
Id. a t 55, 57. H o w ev er, a  p lurality  co n c lu d ed  th a t H aw aii's m arriage license law  facially 
"d iscrim inates based  on  sex aga inst the  app lican t [sam e-sex] coup les" on  accoun t o f  gender, in 
ap p a ren t v io la tion  o f  th e  s ta te  co n stitu tiona l p rov isions p ro tec tin g  equality. Id. a t 57-62 . T he 
D ecem ber, 1996 ruling  in Baehr v. Miike w as on  rem and from  th is decision. I f  the  Haw aii 
S u p rem e C o u rt affirm s th e  trial c o u rt dec ision  in Miike befo re  N ovem ber 1988, sam e-sex 
m arriag e  co u ld  be legalized  b efo re  th e  p eo p le  g e t to  v o te  on the  constitu tiona l am endm ent. W hile 
the am endm en t, i f  passed , cou ld  effectively  undo  th e  sup rem e co u rt decision , the  sam e-sex  
co u p les  w ho  m arried  in the  interim  cou ld  p o se  a  significant political and  legal dilem m a. F o r a 
d iscu ssio n  o f  th e  Baehr case, see Lynn D. W ardle , A Critical Analysis o f  Constitutional Claims 
f o r  Same-Sex Marriage, 1996 B. Y U. L. Rev. 1.

4



L ast m onth , in Brause v. Bureau o f  Vital Statistics,20 A laska S u p erio r C o u rt Ju d g e  
M ichalski held th a t th e  p rivacy  p rov ision  o f  th e  A laska C o n stitu tio n  p ro tec ts  as a fundam ental 
right th e  right o f  tw o  p erso n s  o f  th e  sam e sex to  m arry, and th a t th e  denial o f  m arriage  licenses to  
sam e-sex  coup les co n stitu te s  sex d iscrim ination , and th a t denial o f  sam e-sex  m arriage m ay only 
be upheld  if  it is ju stified  u n d er th e  very  s tric t “ com pelling  s ta te  in te re st” test. W hile th a t ru ling  is 
n o t a final ruling, it estab lishes a  legal s tan d ard  and  princip le  as a  m a tte r  o f  A laskan  co n stitu tiona l 
law  th a t seriously  jeo p a rd ize  A laskan  m arriages, co n stitu tio n a l in tegrity , s ta te  legislative au th o rity , 
in te rs ta te  m arriage recogn ition , and  national harm ony. It c rea te s  an en o rm o u s quagm ire  th a t 
needs to  be  p rom ptly  co rrec ted .

A. The Importance o f  Exclusively Heterosexual Marriage 
M arriag e  b etw een  a  m an and  a w o m an  is th e  foun d a tio n  o f  o u r  society. Y ou can have 

m arriage  w ith o u t society , bu t y ou  can n o t long  have socie ty  w ith o u t p ro tec tin g  and p reserv in g  the  
institu tion  o f  m arriage. T h e  S u p rem e C o u rt o f  th e  U nited  S ta te s  has repeated ly  reco g n ized  this 
reality. N early  120 years ag o , th e  S u p rem e C o u rt said o f  m arriage: "U pon  it so c ie ty  m ay be said 
to  be built, and o u t o f  its fru its sp ring  social re la tions and social ob ligations and  duties, w ith  which 
g o v ern m en t is necessarily  req u ired  to  d ea l."21 M o re  than  a  cen tu ry  ag o  the C o u rt b o th  g lorified  
the  legal s ta tu s  o f  m arriage  and  th e  affirm ed im p o rtan ce  o f  leg islative con tro l o f  it w hen he no ted  
tha t “ [m jarriag e , as c rea tin g  th e  m ost im p o rtan t re la tion  in life, [has] m ore to  do  w ith  the m orals 
and civ ilization  o f  a p eo p le  than  any o th e r institu tion , has alw ays been subject to  th e  co n tro l o f  the 
leg is la tu re ."22 In 1923, in M ey er v. N eb rask a ,23 th e  C o u rt ack n o w led g ed  th a t "w ith o u t do u b t"  
am ong  th e  liberties p ro tec ted  by the  fo u rteen th  am endm en t w as the  righ t "to  m an y , to  estab lish  a 
hom e ...."  In 1942, in S k inner v. O k lah o m a,23 the  C o u rt d ec la red  th a t “ [m ]arriage and p ro c rea tio n  
are  fundam ental to  the  very ex isten ce  and survival o f  th e  race."  T w en ty -th ree  years later, th e  
C o u rt rep ea ted  this v iew po in t w ith  even g re a te r  em phasis in G risw o ld  v. C o n n e c tic u t .25

W e deal w ith  a  righ t o f  p rivacy  o ld er than  the Bill o f  R ig h ts -o ld e r  than  o u r 
political parties, o ld e r than o u r  schoo l system . M arriag e  is the  com ing to g e th e r  fo r b e tte r 
o r  w orse , hopefu lly  enduring , and in tim ate  to  the  d eg ree  o f  being  sacred. It is an 
assoc ia tion  th a t p ro m o te s  a w ay o f  life, n o t causes; a harm ony o f  living, no t political 
faiths; a bilateral loyalty, no t com m ercial o r  social p ro jec ts. Y e t it is an assoc ia tion  fo r as 
nob le a p u rp o se  as any  involved in o u r p rio r decisions.
In 1967, the C o u rt s tru ck  d o w n  a V irgin ia an ti-m iscegenation  s ta tu te  in L oving v.

V irginia, noting; “ M arriage is o n e  o f  the  "basic civil righ ts o f  m an," fundam ental to  o u r very  
ex isten ce  and survival. ... T o  deny  th is  fundam ental freedom  on so  u n su p p o rtab le  a basis as  the

20Civi! N o. 3 A N -9 5 -6 5 6 2 -C I (A n ch o rag e  S uper. C t., Feb. 27, 1998).

■"Reynolds v. U nited  S ta tes, 98 U .S. 145, 165 (1878).

“ M aynard  v. Hill, 125 U .S. 190, 2 0 5 -6  (1888).

2326 2  U .S. 390 , 393 (1923).

243 16 U .S. 535, 541 (1942).

2538 1 U .S . 479, 4 8 6 (1 9 6 5 ) .



racial classification  em bodied  in these  s ta tu te s  ... is surely  to  deprive all th e  S ta te 's  citizens o f  
liberty  w ith o u t d u e  p ro cess  o f  law .” 26 F o u r y ea rs  later, in B o d d ie  v. C o n n ec ticu t,27 the  C o u rt 
em phasized  th a t "m arriage involves in te rests  o f  basic  im portance in o u r socie ty ."  In 1977, in 
Z ab lock i v. R edhail,28 th e  C o u rt invalidated  a s ta te  law  restric ting  m arriage o f  indigent su p p o rt- 
ob ligated  fa ther o f  child receiv ing  public assistance  "reaffirm ing th e  fundam ental ch a rac te r o f  the 
righ t to  m arry." In n um erous o th e r cases in recen t years, th e  C o u rt has re ite ra ted  and enhanced  
the  fundam ental im portance and p re ferred  s ta tu s  o f  m arriag e .29

T h ree  th ings a re  unden iab le from  this long  line o f  dec isions o f  th e  U .S. S u p rem e C ourt. 
F irst, it is clear th a t fo r a long tim e th e  C o u rt has been  abso lu tely  conv inced , and  it rem ains 
conv inced , that m arriage is o f  fundam ental, critical im portance to  o u r society . S econd , it is clear 
tha t the  C o u rt ag rees  tha t p ro tec tin g  m arriage  is essential to  o u r constitu tiona l form  o f  
g o v ern m en t. T hird, it is abso lu te ly  certa in  th a t the  re la tionship  th a t the C o u rt w as talk ing  ab o u t as 
m arriage in all o f  these  cases w as the  exclusively  heterosexual m arriage re la tionship  o f  a  m an and 
a w om an.

B. Heterosexual Marriage Is Uniquely Beneficial to Society
M arriage is un ique and uniquely  beneficially to  society  and  its m em bers. M arriage is 

un ique because  th e  re la tionsh ip  b etw een  a m an and a w om an  is d ifferen t than th e  re lationship  
b e tw een  tw o  p ersons o f  th e  sam e gender. M en  and w om en are d ifferen t, and thereby  the  
re la tionsh ip  o f  tw o  p ersons o f  o p p o s ite  g en d e r (in m arriage) is d ifferen t from  o th e r k inds o f  
re la tions including  sam e-sex  re la tio n s th a t seek  to  im itate  m arital status.

A d v o ca tes  o f  sam e-sex  m arriage  are  “ trap p ed  in a K eisean d ream ,” 311 w h ere  they 
erro n eo u sly  believe th a t th ey  can  c rea te  social o rd e r o u t o f  m oral ch ao s by m erely  enacting  
positive  law s. T hey  em brace “ th e  m yth ab o u t th e  ‘Iaw -m ak er’ and the  ‘legal sy stem ’” th a t is based 
u p o n  an e rro n eo u s  “ im pression o f  the  origin, co n ten t and s tru c tu re  o f  law. . . .  It hides the  fact 
tha t the  central e lem ents o f  a legal o rd e r can n o t be ‘in v en ted ’ by a law -m aker, bu t m ust be roo ted  
in a n o rm ativ e  p rac tice .”31 S hared  no rm ative  values a re  “ the  basic elem ent in w ha t w e call

263 88  U .S. 1, 1 2 (1 9 6 7 ).

27401 U .S. 371, 3 76  (1 9 7 1 ) (invalidating  requ irem en t that indigent parties  pay d iv o rce  
filing fees).

284 3 4  U .S. 374, 3 8 3 -3 8 6  (1978). See also  T u rn e r v. SatTley, 482  U .S. 578 (1987) 
(invalidating  a s ta te  prison  regu la tion  perm itting  m arriage by inm ate only in case  o f  p regnancy  or 
child bo rn  o u t o f  w ed lock).

2<JSee, e.g., M o o re  v. C ity  o f  E ast C leveland, 431 U .S. 494 , 499  (1 9 7 7 ); Paul v. Davis, 424 
U .S. 693, 713 (1976); C leveland  Bd. o fE d u c .  v. LaFleur, 4 14  U .S. 632, 6 3 9 -4 0  (1974); U nited 
S ta te s  v. K ras, 4 09  U .S. 434 , 444 , 4 46  (1973);

30 A nna C hristensen , Polycentricity and Normative Patterns, in Legal Polycentr ic ity : 
Consequences OF Pluralism in Law 235, 239 (H an n e P etersen  &  H enrik  Z ahle eds. 1995)

31 Id. at 236.
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so c ie ty ,” 32 and  w hat w e call law .
A d v o ca tes  o f  sam e-sex  m arriag e  fa llaciously  believe th a t if  th ey  can  g e t  th e  label o f  

"m arriage" fo r  their gay  and  lesbian re la tionsh ips, they  will m agically  acq u ire  the  socially  and 
individually  beneficial ch a rac te ris tic s  asso c ia ted  w ith  m arriage  fo r m illennia. T h a t is very  s tran g e  
th ink ing .33 A braham  L incoln  o n ce  lam pooned  th e  flaw  o f  this th ink ing  w ith  a h o m espun  story :
H e ask ed  h o w  m any legs a d o g  w o u ld  have  i f  y ou  co u n ted  a  tail as a  leg. T o  th e  re sp o n se  "five 
legs," L inco ln  said, "N o; calling  a  tail a leg  d o esn 't m ake it a leg ."34

T h e re la tionsh ip  b e tw een  tw o  p erso n s o f  th e  sam e sex  is fundam en tally  d ifferen t from  
h ete ro sex u a l “ m arriage” b ecau se  m en and  w o m en  are  fundam entally  d ifferen t. M arriag e  is 
un ique. N o o th e r co m p an io n a te  re la tionsh ip  p ro v id es  th e  sam e g re a t p o ten tia l fo r benefitting  
ind iv iduals and  socie ty  as th e  life-tim e co v en an t un ion  o f  a  m an and a w om an . T h a t is w hy only 
certa in  com m itted  h e tero sex u al un io n s a re  g iven  th e  legal s ta tu s  o f  m arriage. It is no t the 
m arriage  certificate , label, o r  legal s ta tu s  th a t m akes the  he terosexual m arital re la tionsh ip  uniquely  
beneficial to  individuals and  society , b u t it th e  n a tu re  o f  the  re la tionsh ips itse lf  that is so valuable, 
and  th a t is w h y  such un ions are g iven  the  p re fe rred  legal s ta tu s  (and  label) o f  marriage.
P luralistic  a rg u m en ts  fo r sam e-sex  m arriag e  are  sim ply se lf-a lienating .35 T h e ir thesis  o f  relational 
eq u iv a len ce  is a sim plistic n o tio n  th a t fails to  reco g n ize  tha t "so m eth in g  m o re  com plex  is g o in g  on 
than  can  be explained" by say ing  "m y sexual p re fe ren ce  is as g o o d  as y o u r sexual p re fe ren ce ."36

S am e-sex  un ions do  not m atch  th e  co n trib u tio n s  to  socie ty  th a t a re  m ad e  by heterosexual 
m arriages. T h e  public p u rp o ses  fo r  w hich m arriage  has been  c rea ted  a re  b est ach ieved  by c ro ss ­
g en d e r un ions; sam e-sex  un io n s fail to  p ro m o te  th o se  social in te rests  in any co m p arab le  degree. 
Let m e m en tio n  ju s t a few  exam ples. H e te ro sex u a l m arriage  p rov ides, inter alia , (1 )  the  best 
se ttin g  fo r  th e  safest and r r e s t  beneficial ex p ressio n  o f  sexual intim acy; (2 ) th e  b es t env ironm ent 
in to  w hich  ch ildren  can  be b c rn  and rea red  (th e  p ro fo u n d  benefits o f  d u a l-g en d er p aren tin g  to  
m odel in te rg en d e r re la tio n s and  sh o w  children  h o w  to  re la te  to  p erso n s o f  th e ir ow n  and the  
o p p o s ite  g en d e r a re  lost in s a n e -s e x  unions); (3 ) th e  best secu rity  fo r  the  s ta tu s  o f  w om en  (w ho  
take  th e  g re a te s t risks and invest th e  g re a te s t personal effo rt in m ain tain ing  fam ilies); (4 ) the 
s tro n g es t and  m ost s tab le  co m p an io n a te  unit o f  socie ty  (and th u s the  m ost secu re  se ttin g  for 
in terg en era tio n al transm ission  oi social k n o w led g e  and skills); (5 ) a functional and h isto ric  social

32Id

33It is ironic th a t gay  and lesbian c ritics  w h o  o ften  chide their o p p o n en ts  fo r  try ing  to  
“ leg isla te  m orality” seek  to  rad ically  tran sfo rm  th e  essential n o rm ativ e  ch a rac te ris tic s  o f  th e ir 
re la tionsh ips by have th e  leg is la tu re  (o r  ju d ic ia ry ) label them  “ m arriag es .”

33See generally J. B artle tt, T h e  S h o rte r  B artle tt 's  Fam iliar Q u o ta tio n s  2 1 8d (1 9 6 1 ) cited in 
S tep h en  A. N ew m an, Baby Doe, Congress and the States: Challenging the Federal Treatment 
Standard fo r  Impaired Infants, 15 Am. J. L. and M ed. I, *15 (1989).

,5Jerem y  W aldron , R ev iew  E ssay , On the Objectivity o f  Morals: Thoughts on Gilbert's 
Democratic Individuality, 80  CALIF. L. RliV. 1361, 1376 (1 9 9 2 ) (M o ra l relativ ism  is self- 
a lienating ; a  m oral re la tiv ist is “a p erso n  w h o  co u ld  n o t tak e  his ow n side  in an  a rg u m e n t” ).

36See generally id. at 1381
7



stability  tha t sam e-sex  m arriag e  w o u ld  underm ine; and (6 ) the  best seed g ro u n d  fo r d em o cracy  and 
th e  m ost im p o rtan t sch o o lro o m  fo r self-governm ent. F rom  the  p ersp ec tiv e  o f  these  social 
in te rests  underly ing  m arriage, sam e-sex  un ions a re  no t equ ivalen t to  he tero sex u al m arriages.

C. The Opinion in B rau se  is Seriously Flowed and Dangerously Radical
Ju d g e  M ichalsk i’s op in ion  in Brause is very  in teresting  and  even  th o u g h t-p ro v o k in g . I 

think he w rites  well. B u t th e re  a re  a t least th ree  serio u s flaw s in Ju d g e  M ich alsk i’s op inion. F irst, 
the  op in ion  is very  radical, ex trem ely  o u t o f  the m ainstream  o f  law  and experience . N ev er befo re  
has any co u rt held th a t sam e-sex  m arriage  is p ro tec ted  by a fundam ental co n stitu tio n a l right.
E ven th e  H aw aiin  co u rts  in th e ir co n tro v ersia l Baehr op in ions unan im ously  re jec ted  th a t claim , as 
has every  o th e r co u rt (n o w  d o zen s to ta l)  to  co n sid er sim ilar claim s. N o r  has any  c o u r t so 
ab rup tly  and sum m arily  co n c lu d ed  th a t equal p ro tec tio n  in im plicated  by the  h isto ric  lim itation  o f  
m arriage to  o p p o site -sex  couples.

S econd , the opinion seem s to  o v erlo o k  som e very fundam ental po in ts. O ne point 
o v e rlo o k ed  is p receden t. Ju d g e  M ichalsk i’s o ffers none o f  the k inds o f  su p p o rt o r  ev idence  for 
his d ram atic  conclusions th a t a re  con sid ered  e lem entary  and essential in the legal p rofession . For 
instance, the op inion c ites  no  tex tu a l o r  h istorical su p p o rt ft. the  conclusion  th a t th e re  is a 
fundam ental righ t to  sam e-sex  m arriage. It d o es  not cite  any th ing  in th e  reco rd  o f  th e  d ra ftin g  o r 
th e  d eb a tes  o f  the  privacy p rov ision  to  su p p o rt tha t radical conclusion . T h ere  is no ev id en ce  cited  
in the  op in ion  to  show  th a t th e  p eo p le  o f  A laska in tended  to  c rea te  o r  p ro te c t a  fundam ental right 
to  sam e-sex  m arriage w hen th ey  ad o p ted  A rticle 1, S ection  22 ( th e  righ t to  privacy). T he reason  
no  ev idence is cited  is b ecau se  no n e  exists. I can find abso lu tely  n o th in g  in th e  A laska 
C o n stitu tio n  o r h isto ry  o r  cases  in terp re ting  it tha t su p p o rts  the  n o tion  th a t th e  p eo p le  o f  A laska 
in tended  to  c rea te  a fundam ental righ t to  m arry  perso n s o f  the  sam e gender, o r  anyth ing  to  
suggest th a t they  believed tha t lim iting m arriage to  opp o site -sex  co u p les  im plicates g en d e r 
discrim ination

A n o th er flaw  is the  superficiality  o f  th e  analysis. F o r exam ple, the  op in ion  o v e rlo o k s  a 
sub tle  bu t significant d istinc tion  b etw een  public to le ra tio n  o f  p riv a te  ch o ices and p rivate  claim s to  
public p references. T h e  righ t to  p rivacy  o f  the  A laska C o n stitu tio n  p ro tec ts  certa in  p rivate  
co n d u c t from  public penalty , b u t n ev er befo re  has any co u rt an yw here  held th a t a righ t to  privacy 
com pels th e  public to  co n fe r benefits, p riv ilege and public p re feren ces on  p rivate  choices. Ju d g e  
M ichalsk i’s op inion erases  th e  critica l d istinction  b etw een  public and private .

In Breese v. Smith?1 and  Ravin v. State?* th e  tw o  cases c ited  heavily  by Ju d g e  M ichalski, 
the  A laska S uprem e C o u rt re co g n ized  that th e  public cou ld  not reach  o u t and penalize certain  
p rivate  cho ices (h o w  long  a s tu d en t g ro w s  his hair and p rivate  po ssessio n  o f  m arijuana for 
personal u se  by an adult in a p riv a te  hom e). A pplying that principle to  sam e-sex  re la tions m ight 
su p p o rt an argum ent th a t the s ta te  should  n o t penalize som e p riv a te  sexual cho ices am ong  
co n sen tin g  adults. H ow ever, tha t is very  d ifferent than  saying th a t the  s ta te  m ust affirm atively  
co n fer a public s ta tu s  and  valuable legal benefit like m arriage u p o n  m ere p riva te  preferences.
Ju d g e  M ichalsk i’s conclusion  th a t th e  privacy provision  requires A laska to  co n fer public legal 
s ta tu s  o f  m arriage on sam e-sex  co u p les  is like saying that A laska co n stitu tiona lly  m ust p ro v id e

” 501 P .2d 159 (A laska 1972). 

,k537  P .2d 494  (A laska 1974).
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free  R o g a in e  o r tax  d ed u c tio n s  fo r R ogaine  expenses b ecau se  ind iv iduals have a p riv a te  righ t to  
g ro w  th e ir hair as  long  as they  w ant, o r  th a t A laska m ust p ro v id e  c ro p  subsid ies and  tax  b reaks 
fo r p e rso n s w ho  w an t to  exercise  their p rivate  righ t to  g ro w  and p o ssess  m arijuana.

M o reo v er, the  op in ion  an n o u n ces  a radical right o f  “ch o ice  o f  life p a rtn e r” bu t d o es  no t 
an n o u n ce  any  princip led  b o u n d arie s  o f  th a t right. I f  the  A laska C o n s titu tio n ’s righ t to  privacy 
really  co n fe rs  a b ro ad  righ t to  m arry  on  tw o  ad u lts  o f  the  sam e sex, logically  it w o u ld  also  p ro tec t 
th e  righ t to  m arry  o f  tw o  adu lts  w ho  a re  closely  re la ted  (incest), o r  th ree  adu lts (po lygam y).
T h o se  p riv a te  re la tio n s m ay be as m eaningful and  loving as hom osexual relations. T hus, u n d er the 
Brause dec ision  law s fo rb idd ing  incest and po lygam y also w o u ld  infringe upon  th is  b road  
fundam en tal righ t to  m arry.

T h e  analysis o f  th e  righ t to  privacy  a lso  seem s to  con fiise  to le ran ce  and preference. 
R ela tions and  co n d u c t m ay be legally ca teg o rized  in at least th ree  d iffe ren t w ays — as 
"p ro h ib ited ,"  " to lera ted "  o r  "p re fe rred ."39 M arriag e  is the classic  exam ple  o f  a preferred 
re la tionsh ip . It is one  o f  th e  m o st h ighly-preferred , h isto rica lly -favored  re la tions in th e  law . T hus, 
the  claim  fo r  sam e-sex  m arriag e  is no t a claim  fo r m ere  to lerance, b u t fo r special p reference. T he 
p rincip le  o f  to le ran ce  o r  p rivacy  does no t ju stify  legalization  o f  sam e-sex  m arriage b ecau se  
m arriage  is m uch m o re  than  a tolerated private relation, it is a legally  a preferred public s tatus.

Sim ilarly, th e  g en d e r equality  analysis in the  opinion ignores th e  fact th a t th e re  is a critical 
d istinc tion  b e tw een  sexual d ifferences and  sexual d iscrim ination . It d o e s  no t v io la te  g en d e r 
equality  fo r  th e  g o v ern m en t to  p ro v id e  p regnancy  serv ices only  to  w om en, o r  p ro s ta te  can cer 
trea tm en t on ly  to  m en b ecau se  only w om en  can  becom e p regnan t, and only  m en can g e t p ro s ta te  
cancer. L ikew ise, it d o es  not v io la te  g en d e r equality  for th e  g o v ern m en t to  g ive  m arital s ta tu s  
on ly  to  m ale-fem ale  coup les, b ecau se  only  m ale-fem ale co u p les  can  co n stitu te  a  c ro ss-g en d er 
un ion  th a t is th e  essen ce  o f  m arriage. " [T ]he E qual P ro tec tio n  C lause  d o es  no t m ean th a t the 
p hysio log ical d ifferences b e tw een  m en and w om en  m ust be d isreg a rd ed .... T h e  C o n stitu tio n  surely 
d o es  n o t req u ire  a  S ta te  to  p re ten d  th a t d em o n strab le  d ifferences b e tw een  m en and  w om en  do not 
really  ex is t."40 Ju d g e  M ichalsk i’s op inion, m o reo v er, o v erlo o k s the  fact that he terosexual 
m arriage  is th e  o ldest g en d er-eq u a lity  in stitu tion  in the  law. T h e  requ irem en t tha t m arriage 
consist o f  b o th  a  m an and  a w om an  em phasizes the  abso lu te  equality  and equai necessity  o f  bo th  
sexes fo r  th e  m ost fundam ental un it o f  society . It recogn izes the  ind ispensable and  equal 
co n trib u tio n  o f  b o th  g en d e rs  to  th e  basic in stitu tion  o f  o u r soc ie ty .41

D. Legalizing Same-Sex Marriage Would Create A National Crisis
T h e m a tte r a t issue in Brause is no t only  ab o u t how  A laska trea ts  sam e-sex  unions, bu t it 

is a lso  ab o u t ho w  A laska tre a ts  o th e r s ta te s  and the federal g overnm en t. Any re so lu tio n  o f  the  
sam e-sex  m arriag e  d eb a te  in A laska m ust tak e  into accoun t the  effect tha t A lask a’s ac tio n  will

10B ru c e C . H afen, The Constitutional Status o f  Marriage, Kinship, and Social Privacy - 
Balancing the Individual and Society Interests, 81 M id  i L. REV. 463 , 54 6 -5 4 7  (1 9 8 3 ); B ru ce  C 
H afen &  Jo n a th an  D. H afen, Individual Autonomy, Student Rights, and the II.N. Convention on 
Rights o f  the Child" DeJure vs. De Facto Autonomy fo r  Children 69  ST. John ’s L. Rl-V. 601, 
6 5 3 -6 5 6 (1 9 9 5 ) .

4"450 U .S. at 481 (S tew art, J., concurring ).

"See Constitutional Claims, supra n o te  2, at 83-88.
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have o n  th e  49  o th e r  s ta te s  and  th e  federal union. In m any w ays, possib ly  including  o p era tio n  o f  
th e  Full F a ith  and C red it clause , A lask a’s legalization  o f  sam e-sex  m arriag e  will be  m anipu lated  in 
an effo rt to  o v errid e  o th e r  s ta te s ’ and C o n g re ss ’ s tro n g  m arriag e  policies. L egaliz ing  sam e-sex  
m arriag e  w o u ld  p ro m p t a  co n stitu tiona l crisis as  o th e r s ta te s  and th e  federal g o v ern m en t seek  to  
avoid  hav ing  sam e-sex  m arriag e  im posed  in th o se  o th e r  ju risd ic tio n s. A laska  has a  com pelling  
s ta te  in te re st in n o t d rastica lly  redefin ing  m arriage  in a  w ay  th a t im perils th e  in terjurisd ictional 
re co g n itio n  o f  som e A laskan  m arriages, th a t p ro d u ce  divisive, co e rc iv e  p re ssu res  on  th e  o th e r 
s ta te s  th a t m ay severely  stra in  its re la tio n s w ith  s is te r s ta tes, and w hich  o u l d  p rec ip ita te  a 
co n stitu tio n a l crisis.

I f  A lask a  w e re  to  legalize sam e-sex  m arriage, it w o u ld  c re a te  a  m ajoi dev ia tion  from  the  
co n cep t and  defin ition  o f  m arriage  accep ted  in all fo rty -n ine  o f  th e  o th e r sta tes. T h e  d isrup tion , 
conflic ts and  d isharm on ies th a t w ou ld  arise b e tw een  A laska and the  o th e r  s ta tes  in the  un ion  are  
po ten tia lly  d evasta ting . M arriag e  and m arital s ta tu s  p lay a  ro le  in literally hundreds o f  
g o v ern m en t law s and p ro g ram s in each  sep a ra te  ju risd ic tio n  -- b o th  s ta te  and  fed era l.42 “ W hen the  
S ta te  defines a  sp o u se  it has th e  effec t o f  push ing  th e  first dom ino  in a p a rad e  o f  d o m in o s .”43

T h e  th rea t o f  being  fo rced  to  reco g n ize  sam e-sex  m arriage  is n o t a  sp ecu la tiv e  o r  trifling 
concern . T h e  o th e r s ta te s  have reac ted  w ith  unusual a lacrity  to  th e  situation . T h e  se riousness o f  
this p o ten tia l crisis is u n d ersco red  by leg islation  and ex ecu tiv e  d ec rees  en ac ted  las t years. In the  
p ast th i ce  years, Congress and more than h a lf o f  the states have enacted laws barring 
recognition o f  same-sex marriage.** T h e  D efense  o f  M arriag e  A ct passed  bo th  h o u ses  o f  
C o n g ress  by overw helm ing , b i-partisan  m ajorities, and w as signed  by P resid en t C lin ton. A laska 
has jo in e d  th e  m ajo rity  o f  th e  s ta te s  by en ac tin g  a  sim ilar s ta te  law  refusing  to  reco g n ize  sam e-sex  
m arriag es .45 Y et Brause ra ises th e  very  sp ec te r  o f  a serio u s national m arriage  reco g n itio n  crisis 
that th a t A lask a  leg islation  and th a t D O M A  are  designed  to  avoid .

M arriag es  valid in th e  s ta te  w h e re  perfo rm ed  th a t hav e  been  den ied  reco g n itio n  by an o th er

42C o n g ress  identified  m o re  th an  800 federal s ta tu to ry  p rov isions in c o rp o ra te  the  term s 
"m arriage ,"  and  o v e r 3 0 0 0  use  "husband , "w ife," "spouse ,"  and  th e  like. H. Rep. 104-664, 104th 
C ong. 2 d  S ess, on  D efense  o f  M arriag e  A ct, Ju ly  9, 1996, a t 10.

43R ep o rt o f  th e  C om m ission  on Sexual O rien ta tio n  and th e  L aw  in H aw aii (D ec. 8, 1995 )
a t 6.

44D efense  o f  M arriag e  A ct, Pub. L. 104-199, 110 S ta t. 24 1 9  (S ep . 21 , 1996) (defin ing 
m arriag e  fo r p u rp o se  o f  federa l law  as exclusively  h e terosexual, thus barring  federal co u rt o r 
agency  reco g n itio n  o f  sam e-sex  m arriag e  in federal law , and expressly  p rov id ing  th a t each  s ta te  
m ay ch o o se  w h e th e r o r  no t it will reco g n ize  sam e-sex  m arriag es from  o th e r  s ta tes); See 
generally M arriag e  L aw  P ro jec t, Bills Concerning Same-SexMarriage, 1997 Legislative Update, 
Ju n e  16, 1997 (availab le  a t h ttp ://w w w .p o n o .n e t).

151996 A laska Sess. L aw s 21 (“ A m arriage  en tered  in to  by p erso n s  o f  the sam e sex, 
e ither u n d e r co m m o n  law  o r  u n d e r s ta tu te , th a t is reco g n ized  by  an o th e r s ta te  o r  fo re ign  
ju risd ic tio n  is vo id  in th is s ta te , and  co n trac tu a l righ ts  g ran ted  by v irtu e  o f  th e  m arriage, including 
its te rm in a tio n , a re  u n en fo rceab le  in th is s ta te .” ).
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s ta te  w h en  they  are incom patib le  w ith  a s tro n g  public policy  o f  th e  second  s ta te  a re  leg ion .46 As 
an o th e r c o u rt recen tly  no ted , "no s ta te  is b ound  by com ity  to  g iv e  effec t in its co u rts  to  th e  
m arriage  law s o f  an o th e r s ta te , rep u g n an t to  its o w n  law s and po licy ."47 T hus, Brause je o p a rd ize s  
the  rig h ts  and  in terests  o f  m any A laska citizens, and c rea te  years o f  costly , con fusing  litigation  fo r 
bo th  th e  p eo p le  and fo r th e  state . Ind iv iduals righ ts  to  p ro p e rty  in terests , alim ony, child su p p o rt, 
cu stody , v isita tion , in su rance  benefits, inheritance, succession , public benefits  w ould  be  insecure 
fo r years to  com e. A lask a’s com pelling in te rest in “ m inim izing the  suscep tib ility  o f  its o w n ” 
m arriag es to  n o n reco g n itio n  in o th e r s ta tes  p ro v id es am ple ju stifica tio n  fo r im m ediate  p assag e  o f  
S .J.R . N o. 42. Sosua v. Iowa, 4 1 9  U .S. 393 , 40 7  (1975).

In ternationally , th e  position  o f  nearly  all n a tio n s ap p ears  to  be  th a t it w o u ld  v io la te  their 
s tro n g  public  policy  to  reco g n ize  sam e-sex  m arriage, and in som e nations th a t o p p o sitio n  to  sam e- 
sex m arriag e  cou ld  be  so  s tro n g  th a t sam e-sex  m arriages from  A laska cou ld  im pair re la tions 
b e tw een  th e  ju risd ic tio n s .48 N o  nation  in th e  w orld  recogn izes sam e-sex  m arriage. E ven  th e  
nations th a t have a llow ed  sam e-sex  d o m estic  p artnersh ip  do  n o t ex p ec t th o se  dom estic  
p artn e rsh ip s  to  be reco g n ized  ab ro ad .49 S am e-sex  m arriage w ould  be found incom patib le  w ith  
public po licy  in m ost o f  the  nations o f  th e  w o rld .50 M arriages th a t "are  incom patib le  w ith the  
public policy" o f  a  co u n try  will n o t be recogn ized  in th a t coun try , even if  th e  m arriage  is deem ed  
valid u n d e r th e  law  o f  the  s ta te  w h ere  ce leb rated  o r  by the  law  o f  the  parties ' nationality  o r

*6See, e.g., M etro p o litan  Life In su ran ce  C o. v. C hase, 2 94  F .2d  500 (3 d  Cir. 1961); In re 
E s ta te  o f  Levie, 123 Cal. R ptr. 445 , 4 4 7  (C al. A pp. 1975); C ata lan o  v. C ata lano , 170 A .2d  726, 
7 2 8 -7 2 9  (C onn . 1961); L aiko la  v. E ng ineered  C o n cre te , 277  N .W .2d  653 , 6 5 6  (M inn. 1979); 
N elson  v. M arshall, 869  S .W .2 d  132 (M o. A pp. 1993); S tein v. S tein, 641 S .W . 2d  856, 858  (M o. 
App. 1982); R andall v. R andall, 345 N .W . 2d  319 , 322  (N eb. 1984); B u cca  v. N ew  Jersey , 128 
A .2d  506 , 511 (N .J. S u p erio r C o u rt 1957); R h o d es v. M cA fee, 4 57  S .W .2d  522, 524 (T enn. 
1970); S e th  v. Seth, 6 94  S.W . 2d  4 59  (T ex. C t. A pp. 1985); Farah  v. Farah, 4 2 9  S .E .2 d  626 , 
33 4 -3 3 5  (V a. App. 1993); see generally R esta tem en t (S eco n d ) C onflict o f  L aw s § 283,
R ep o rte r 's  N o te , com m en ts j-k .

47H a g e r v. H ager, 3 Va. A pp. 415, 349  S .E .2 d  908 , 9 09  (1 9 8 6 ), citing T o le r v. O ak w o o d  
S m okeless C oal C o rp ., 173 Va. 425 , 430, 4  S .E .2 d  364 , 366  (1 9 3 9 )); S ta te  v. A ustin , 234  S .E .2 d  
657 , 663 (W . Va. 1977). See generally R hodes v. M cA fee, 224  T enn. 495 , 4 5 7  S .W .2d  522 
(1970); S eth  v. Seth, 6 9 4  S .W .2d  4 5 9  Ct. App. T exas, 1985); G o d t v. G od t, 1990 W L  123047 
(D el. S u p er., A ug. 7, 1990); see further In re  E s ta te  o f  Jenkins, 133 M isc.2d  420 , 506  N .Y .S .2d  
1009 (1 9 8 6 ); A nderson  v. A nderson , 27  C on n .S u p p . 342, 238 A .2d  45 (1967); F arah  v. Farah, 
4 2 9  S .E .2 d  6 26  (V a. A pp. 1993).

AtSee generally Lynn D . W ardle, International Marriage and Divorce Regulation anil 
Recognition: A Survey, 29  Fam ily L. Q. 4 9 7 -5 1 7  (Fall 1995).

49M arrianne H o jg arrd  P edersen , Denmark: Homosexual Marriages anil New Rules 
Regarding Separation and Divorce, 30  J. Fam . L. 289 , 2 9 0  (1991 -9 2 ).

5<)Lynn D. W ardle, International Marriage and Divorce Regulation and Recognition: A 
Survey, Fam ily L aw  Q u arterly , vol. 29, pp. 4 9 7 -5 1 7  (Fall 1995).



dom icile .51 T hus, parties  to  A laskan  sam e-sex  m arriag es  w ou ld  ex p ect, bu t be  denied  righ ts based 
up o n  m arital s ta tu s  in fo re ign  nations, includ ing  p ro p e rty , succession , inheritance, insurance, 
em ploym en t benefits, pensions, e tc ., in o th e r  n a tions. O th e r A laskan  m arriages m ight also  w ould  
b e  v iew ed  w ith  susp icion  as well, resu ltin g  in d isad v an tag es  fo r m any A laskans seek ing  benefits  in 
o th e r  coun tries.

A laska has a valid  in tere st in n o t b eco m in g  th e  “ R en o ” o f  sam e-sex  m arriages. T he 
p o ten tia l de trim en t to  th e  local eco n o m y  (th e  pub lic  co sts  cou ld  easily  overw helm  any  m inor 
increase  in revenues), as well as the  p o ten tia l im p act on  A laskan  cu ltu re  and on  the env ironm en t 
in w hich to  ra ise  fam ilies a re  leg itim ate  and  su b stan tia l concerns.

M o reo v er, Brause co m p o u n d s  an  a lread y  se rio u s  national co n stitu tio n a l crisis. A d v o ca tes  
o f  sam e-sex  m arriage a rg u e  th a t u n d e r th e  Full F aith  and C red it C lause  o f  th e  C o n stitu tio n , art,
IV , sec. 1, all s ta tes  a re  o b ligated  to  g iv e  "full faith  and cred it"  to  public ac ts  and reco rd s  o f  s iste r 
s ta tes, and  th a t includes m arriag es .52 O n th e  o th e r  side, o p p o n en ts  o f  sam e-sex  m arriage and 
su p p o rte rs  o f  th e  D O M A  arg u e  tha t th e  S u p rem e C o u rt o f  the U nited  S ta te s  has never held that 
m arriages m ust be g iven  full faith  and cred it, bu t trad itio n a lly  s ta te s  have been perm itted  to  
decline to  reco g n ize  m arriages from  o th e r s ta te s  th a t v io la te  s tro n g  local public po licy ,53 and that 
D O M A  is constitu tiona l u n d e r th e  last sen ten ce  o f  th e  Full Faith  and  C red it c lause  w hich 
specifically  p rov ides tha t "C ongress m ay by g en e ra l L aw s p rescrib e  the  M an n er in w hich such 
A cts, R eco rd s and P ro ceed in g s shall b e  p ro v ed , and  th e  E ffect th e re o f."54

T h e  po in t is no t which p o sition  will u ltim ate ly  be p roven  co rrec t. R ather, the po in t is th a t 
a serious co n stitu tio n a l co n fro n ta tio n  involv ing  s ta tes , C ongress, w hich  overw helm ing ly  passed  
the  D efense  o f  M arriag e  A ct, and  th e  A m erican  ju d ic ia ry  is inevitab le i f  A laska legalizes sam e-sex  
m arriage. In th e  con fro n ta tio n , th e  ju d ic ia ry  will be  ask ed  to  fo rce  s ta te s  to  recognize  sam e-sex  
m arriage o v e r  th e ir ow n ob jections, and  o v e r th e  em p h atic  o p p o sitio n  o f  C ongress. T h e  only w ay 
to  w in th a t kind o f  co n fro n ta tio n  is to  avo id  it.

Finally, Ju d g e  M ichalsk i’s F eb ru ary  2 7 th  op in io n  in Brause is no t th e  end  o f  th e  case.

51 See L ennart Palsson , M arriag e  in C o m p ara tiv e  C onflic t o f  Law s: S ubstan tive  C ond itions 
3 (M artin u s  N ijh o ff  Publishers 1981); see also  L en n art Palsson , Chapter 16, Marriage and 
Divorce, in V ol. I ll ,  P riv a te  In terna tional L aw , In tern a tio n al E ncycloped ia  o f  C o m p ara tiv e  L aw  
59 (1 9 7 8 ).A

i2See H earing  B efo re  th e  Subcom m . on  the  C o n stitu tio n  o f  th e  C o m m ittee  on th e  
Judiciary , U .S . H o u se  o f  R ep resen ta tiv es , 104 C o n g ., 2d S ess., on  H  R. 3396 , M ay 15, 1996 
(Serial N o, 6 9 ) a t 202 (R abbi D avid  S ap p erste in ); H earing  B efo re  th e  C om m ittee  on the  
Judiciary , U nited  S ta tes S enate , 104 C o n g ., 2 d  S ess., on  S. 1740, Ju ly  11, 1996 (S. H rg. 104- 
553) at 4 2 -4 7  (P rof. C ass R. S unstein).

53See generally, R esta tem en t (S ec o n d ) C onflic t o f  L aw s § 2 8 3 (2 ) (1 9 8 1 ); R o b ert A.
Leflar, A m erican  C onflicts L aw  § 221 (4 th  ed. 1986); 1 Lynn D. W ardle, C h ris to p h er L.
B lakesley, &  Jacqueline  Y. P arker, C o n tem p o ra ry  Fam ily L aw s § 2:03 (1988).

54H earings B efo re  the  S u b co m m ittee  o n  the  C o n stitu tio n  o f  th e  Jud ic iary  C om m ittee  o f  
the  H o u se  o f  R epresen ta tives, M ay  15, 1996, a t 158-180  (P rof. Lynn D. W ard le); Rep. T om  
C am pbell, Perspective on Same-Sex Marriages, L .A .T im es, July 12, 1996, at B9.
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C ertain ly  I believe th a t th e  s ta te  has several very  com pelling  ju s tif ic a tio n s  fo r n o t perm ittin g  sam e- 
sex m arriage, and a  co u rt m ight (and  I believe sh o u ld ) so rule. T hus, som e m ight a rg u e  th a t th e  
leg islature shou ld  take  no ac tion  until b o th  th e  trial c o u rt and  A laska S u p rem e C o u rt have 
rendered  th e ir final ju d g m en ts . T h ere  a re  th ree  defic iencies o f  tha t argum en t. F irst, as a  p ractica l 
m atter, the  Brause ruling casts  an  im m ediate  and  se rio u s  cloud  on th e  issue o f  sam e-sex  m arriages 
and on  o th e r law s passed by the  A laska leg isla tu re  It will have p receden tia l in fluence on o th e r 
cases in A laska (and, indirectly, e lsew here). It seriously  im plicates w h a t th e  A laska leg isla tu re  is 
doing, w ha t it should  do, in passing  n ew  leg islation , am end ing  old laws, etc. T h e  leg isla tu re  need 
not w ait an o th e r year o r  tw o  to  d e term in e  if  law s it is no w  passing  are  u n co n stitu tio n a l S econd , 
Brause im m ediately  sends a d ram atic  and terrib ly  m istaken  m essage ab o u t h o w  m arriag e  is 
un d ers to o d  in the A laska C onstitu tion . T he leg isla tu re  has responsib ility  fo r  the  s ta te  co n stitu tio n  
as w ell as th e  court. A s th e  p eo p le ’s rep resen ta tiv es, the  leg isla to rs  have a du ty  to  g u a rd  the  
values and policies th a t th e  p eop le  have em bod ied  in th e  C o n stitu tio n  o f  A laska. Y o u  need  n o t 
w ait to  co rrec t such a seriously  flaw ed m isread ing  o f  the  will o f  th e  p eo p le  o f  A laska. T h e  p eo p le  
dese rve to  be heard  on th is issue now . T hird , i f  th e  leg isla tu re  delays, it cou ld  be  like w aiting  to  
c lose the  barn  d o o r until a fte r th e  anim als have g o tte n  out. I f  th e  leg isla tu re  w aits  to  begin  th e  
p ro cess  o f  le tting  the  peop le  clarify th e ir u n d ers tan d in g  o f  m arriage, and the  Brause dec ision  is 
affirm ed and sam e-sex  m arriage is legalized in .Alaska by jud icial in te rp re ta tio n  o f  the  s ta te  
co n stitu tio n , several m onths, possib ly  years, co u ld  p ass  befo re  the  p ro cess  o f  co n stitu tio n a l 
am endm en t is co m pleted  and the  sam e-sex  m arriag e  in te rp re ta tio n  is ov ertu rn ed . D uring  tha t 
tim e, sam e-sex  coup les will be m arrying, and filing su its, dem anding  benefits, m oving  to  o th e r 
s ta tes  and o th e r coun tries, etc. A fter a few  w eek s, m o n th s  o r  years o f  that, even a  co n stitu tio n a l 
am endm ent re jecting  sam e-sex  m arriage will n o t p ractically  rem edy  all the  con fusion  g e n e ra ted  in 
the  interim .

III. Proposed Resolutions Nos. 25 and 42 Are Constitutional
U ndoub ted ly  o p p o n en ts  o f  th ese  R eso lu tio n s  will claim  tha t th ey  a re  unconstitu tiona l 

u n d er th e  U .S . C onstitu tion . H ow ever, th a t is sim ply  political jaw b o n in g . 1 will focus on  S .J.R .
No. 42 , b ecau se  it is the  o p era tiv e  R eso lu tion , bu t th e  analysis is equally  applicab le  to  S .C .R . 25.

O ne argum en t th a t m ight be asse rted  against th ese  R eso lu tio n s  is th e  claim  th a t it v io la tes 
federal equal p ro tec tio n  fo r A laska to  deny  sam e-sex  m arriage. B u t every  co u rt th a t has 
add ressed  th is claim  has re jec ted  it.55 A gain , th e  reaso n  is sim ple. H e te ro sex u a l m arriage  is a 
un ique rela tionsh ip , that m akes un ique co n trib u tio n s  to  society , and equal p ro tec tio n  law  d o es  n o t 
requ ire  trea tin g  th ings are  equal th a t a re  d ifferen t. Is denial o f  sam e-sex  m arriage like denial o f  
in terracial m arriage th a t w as d ec lared  u n co n stitu tio n a l in Loving v. Virginia? N o, it is not. 
Prohib iting  m arriage because  o f  race  is d iffe ren t th a t p roh ib iting  hom osexual m arriage. R ace is 
d ifferen t th an  sexual preference. R ace is im m utable and passive; sexual re la tionsh ip  is ac tiv e  and  a 
m atte r o f  decision  and choice. A s G eneral C olin  Pow ell put it: “ Skin c o lo r is a benign non- 
behavioral charac teristic . Sexual o rien ta tio n  is p e rh ap s  the  m ost p ro fo u n d  o f  hum an behavioral

5$See W ardle, Constitutional Claims, supra note 2, at 74-95.
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charac teristics. C o m p ariso n  o f  the  tw o  is a conven ien t bu t invalid a rg u m e n t.” 56 I ag ree  to tally  
w ith th e  judgm ent o f  the  S uprem e C o u rt in Loving th a t racial c lassifications are  to tally  irre levant 
to  any leg itim ate  policy th e  s ta te  m ay have re la ting  to  m arriage  regu la tion , w h ereas sexual- 
behav io r cho ices a re  o f  leg itim ate social concern , especially  reg ard in g  m arriage.

A n o th er argum en t tha t m ight be raised is that S .J.R . N o. 42  is u n co n stitu tio n a l u n d er 
Romer v. Evans, T w o  years ago , the  S uprem e C o u rt o f  th e  U nited  S ta te s  s tru ck  d o w n  
A m endm ent 2 to  the  C o lo rad o  C o nstitu tion  in Romer. T h a t am endm en t w as in tended  to  generally  
proh ib it the  enactm en t o f  law s g iving special p re feren ces to  p e rso n s  on  the  basis o f  hom osexual 
behavior. B u t it w as d rafted  very  b road ly  and  th e  S uprem e C o u rt s tru ck  d o w n  th e  am endm ent. 
B u t it d id  so  on  g ro u n d s  and logic th a t c learly  d istingu ish  S .J.R . N o. 42. F irst, the C o lo rad o  
am endm en t classified and d iscrim inated in law  on  the  basis o f  “hom osexual, lesbian o r  bisexual 
o rien ta tio n ,” and  not solely  on  the basis o f  co n d u c t, b eh av io r o r  re lationship . H o w  so m eo n e  feels 
o r  th inks o r believes, including one 's feelings o r  beliefs reg ard in g  sexual a ttrac tio n , in terest, o r 
o rien ta tion , is no t a perm issib le basis for legal d iscrim ination ; to  legally classify  persons on the  
basis o f  th e ir “o rien ta tio n ” s ta tu s  is constitu tionally  fo rb id d en .57 By co n tra s t, S .J.R . N o. 42  does 
not d iscrim inate  on  th e  basis o f  any “o rien ta tio n ” but it is co n d u c t (m arriag e) and ac tion  (actual 
sam e-sex  re la tionsh ips) tha t a re  the perm issible basis fo r d istinguish ing  heterosexual m arriage 
from  sam e-sex  unions.

S econd , C o lo rad o  A m endm ent T w o  did n o t m erely  deny  legal p re fe ren ce  to  p ersons w ith 
hom osexual o rien ta tion , bu t it denied them  basic p ro tec tio n s  o f  the  law . T h e  S uprem e C o u rt held 
that th e  C o lo rad o  am endm ent did no t m erely “p u t[] gays and lesbians in th e  sam e position  as all 
o th er p erso n s,” 58 as th e  su p p o rte rs  said they in tended , bu t it a rguab ly  s trip p ed  them  from  even 
basic civil righ ts  p ro tec tio n s. T h e  C o lo rad o  am endm ent arguably  fo rb ad e  specific p ro tec tio n  o f  
any kind fo r gays and lesb ians,59 and the  C o u rt n o ted  tha; it cou ld  be co n stru ed  to  “deprive[] gays 
and lesbians even o f  p ro tec tio n  o f  general law s.”66 T hus, po lice p ro tec tio n , fire p ro tec tio n , access 
to  public libraries, and o th e r basic p ro tec tio n s arguab ly  m ight have been denied gays and lesbians.

i6See G en. C olin L. Pow ell, L e tte r to  R ep resen ta tiv e  P atric ia  S ch ro ed er, M ay 8, 1992, in 
David F. B urrelli, Homosexuals and U.S. M il itary Personnel Po licy , Jan. 14, 1993, at 25- 
26; see also Gays in the Military, Hearing o f  the Militaty Forces and Personnel Subcomm. o f  the 
House Armed Sen\ Comm. (S ta tem en t by Joint C hiefs o f  S ta ff  C hairm an  C olin Pow ell). FED. 
New sSERV. July 21, 1993, a t 26. See also B ak e r v. N elson, 191 N .W .2d  185, 197 (M inn. 1971) 
(" [I]n  co m m o n sen se  and in a constitu tiona l sense, th ere  is a c lea r d istinc tion  b e tw een  a m arital 
restric tion  based  m erely u p o n  race  and one  based  upon  th e  fundam ental d ifference in s e x ." ). A 
Wall Street Journal artic le  recently  observed  tha t "m any A frican-A m ericans and H ispanics 
re jected  th e  argum en t th a t gays are an o th er m inority  g ro u p  ju s t like them selves, s trugg ling  for 
equal righ ts ."  D ennis Farney. Shaky Ground, Wa ll St . J ., O ct. 7, 1994, at A I ,  A6.

571 16 S.

CA OO at 1

V)ld. at 1

(MId.
14



T h ere  is a  trem en d o u s  and co n stitu tiona lly  sign ificant d ifference b e tw een  depriv ing  p erso n s o f  
p o ten tia lly  all p ro tec tio n  o f  th e  law s, as  C o lo rad o  A m endm en t T w o  ap p aren tly  did, and m erely  
refusing  to  ex ten d  one  specific, un ique legal s ta tu s  (m arriag e) to  sam e-sex  re la tions, as S .J.R . No. 
42  does.

T h ird , similarly^, th e  form  o f  the  C o lo rad o  am endm en t w as  o p en -en d ed . I t did n o t fo cu s 
solely on  th e  specific  a reas  o f  abuse  th a t th e  v o te rs  had been  co n cern ed  abou t. It w as an “ ac ro ss  
the  b o a rd ” p roh ib ition  o f  legal p ro tec tio n .61 T h e  “ sw eep ing  and co m p reh en siv e” C o lo rad o  ru le  
singled o u t gays and lesbians, and  no o thers, fo r com p reh en siv e  n o n -p ro te c tio n  s ta tu s .6*’ W hile the  
am en d m en t’s alleged p u rp o se  to  p reven t certa in  special ad v an tag es  fo r g ay s and  lesbians w as n o t 
im proper, “ [t]h e  b read th  o f  th e  A m endm ent is so  far rem oved  from  th ese  p articu la r ju s tif ic a tio n s  
th a t w e  find it im possib le to  cred it th em .”63 S .J.R . N o. 42, by co n tra s t, fo cu ses  specifically  upon  
one  p articu la r legal re la tionsh ip  and on  th a t re la tionsh ip  only. It is p recise, specific, and  ex ac t as 
to  the  su b jec t and kind o f  legal p ro tec tio n  th a t is se t aside  fo r exc lusive p ro tec tio n .

F o u rth , th e  S u p rem e C o u rt said that C o lo rad o  A m endm ent did n o t su rv ive m ere  ra tional 
basis scrutiny. D esp ite  th e  in ten tion  o f  its backers, th e  C o u rt s ta ted  that: “W e can n o t say  that 
A m endm en t 2 is d irec ted  to  any identifiable leg itim ate  p u rp o se  o r  d isc re te  o b jec tiv e .”64 By 
co n tra s t, p ro tec tin g  th e  in stitu tion  o f  he terosexual m arriage  has rep ea ted ly  been  reco g n ized  not 
m erely as a  leg itim ate p u rp o se  o f  legislation, b u t an essential and im p o rtan t d u ty  o f  th e  leg islature. 
In light o f  th e  h isto ry  o f  th e  un ique legal and social im p o rtan ce  o f  h e te ro sex u a l m arriage, it w ou ld  
requ ire  ex trao rd in ary  in to le ran ce  to  a rg u e  th a t S .J.R . N o. 42 's  p u rp o se  to  p re se rv e  th e  un ique 
legal s ta tu s  o f  h e tero sex u al m arriage is irrational.

F ifth, th e  S u p rem e C o u rt em phasized  th a t th e  C o lo rad o  am en d m en t w as really  m o tiva ted  
by “an im u s” against gays, lesbians and b isexuals. In o th e r w o rd s, it w as inv id ious in its m o tive  as 
well as its po ten tia l e ffec t.65 S .J.R . N o. 42, by co n tra s t, avo ids any  n ega tive  language  o r  in tent. It 
d o es  n o t d eg rad e  o r  d en ig ra te  any class. It is positive  and em phasizes th e  co n trib u tio n s  and 
im p o rtan ce  o f  conven tional m arriage to  society , w ith o u t co n d em n in g  o r  punish ing  any c lass o f  
a lte rn a tiv e  re lationships.

Finally, the  sam e day the  S uprem e C o u rt anno u n ced  the  Romer decision , it also  rendered  
an o th e r decision  th a t u n d ersco red  ho w  im p o rtan t it is to  p ro tec t each  s ta te 's  ability to  dec ide  
im p o rtan t legal policy issues fo r itse lf  w ith o u t having o th e r s ta te s  im pose th e ir policies 
ex tra te rrito ria lly  upon  co -eq u al sovereign  sta tes. In BMW o f  North America, Inc. v. G ore"’ the  
C o u rt d iscussed  w h e th e r A labam a co u rts  cou ld  im pose pun itive d am ag es u p o n  a defendan t fo r

6l/ t /  a t 1628.

bZIci. a t 1625.

63116 S .C t. at 1628.

64116 S .C t. a t 1628

biId  a t 1627-1628.

66B M W , Inc. v. G ore , 116 S .C t. 1589 (1996). T his case  is d iscussed  supra.



do ing  so m eth in g  in o th e r s ta tes  th a t w as legal in th o se  s ta te s  bu t illegal in A labam a.67 It is 
im perm issib le , w ro te  Justice  S tevens fo r th e  C o u rt, fo r o n e  s ta te  to " im p o se  its ow n  policy  cho ice  
on neighboring  S ta tes. S ee B o n ap arte  v. T ax  C o u rt, 104 U .S . 592 , 594, 2 6  L .E d. 845 (1 8 8 1 )
( 'N o  S ta te  can  legislate excep t w ith  re ference  to  its  ow n ju risd ic tio n .... E ach  S ta te  is independen t 
o f  all th e  o th e rs  in this particu la r')."68 T h e  co u rt em phasize th e  need  fo r each  s ta te  “ to  re sp ec t the  
in te rests  o f  o th e r S ta tes . . . ,"69 T h e  C o u rt em phasized  th&i" these principles o f  state sovereigtUy 
and comity" forbid  o n e  s ta te  g iv ing its law s and  legal policy ex tra te rrito ria l effec t t h a t "infringfes] 
on the policy choices o f  other States," b ecau se  the  C o n stitu tio n  req u ires  each  s ta te  " [t]o  avoid  
such en c ro ach m en t."70

O n e  o f  th e  reaso n s fo r enacting  S .J.R . N o. 42  is to  avo id  in te rs ta te  conflict o v er 
reco g n itio n  o f  sam e-sex  m arriages from  A laska. I f  p ro tec tio n  o f  s ta te  so v ere ig n ty  is req u ired  fo r 
m ere  s ta te  eco n o m ic  regu la tions, it is even  m ore im p o rtan t tha t o n e  s ta te  n o t leg islate  a radical 
redefin ition  o f  m arriage and then  im pose it on  the  o th e r sta tes. S ince th e  very  day  th e  C o u rt 
dec ided  Romer it also  validated  one o f  the  co re  princip le up o n  w hich  S .J.R . N o. 42 is based  - the 
im p o rtan ce  o f  p ro tec tin g  s ta te  sovereign ty  in se ttin g  its ow n legal po licies from  ex tra territo ria lism  
o f  o th e r s ta te 's  co n trad ic to ry  law s - 1 do  believe th a t S .J.R . N o. 4 2  is valid u n d er Romer.

Conclusion
I believe tha t S .J.R . N o. 42  and S .C .R . N o. 25 are  generally  w ell-considered  and  w ell- 

crafted . I believe tha t they  are  necessary  and p ruden t. W hile som e fine-tun ing  m ay be 
ap p ro p ria te , som e careful am endm ent m ay be considered , th e  th ru s t and fo cu s o f  these  
R eso lu tio n s  are  im portan t and tim ely. I recom m end  tha t th is com m ittee , th is cham ber, and  this 
leg isla tu re  enac t S .J.R . N o. 42 and S .C .R . N o. 25 and subm it th e  p ro p o sed  A m endm ent o f  S .J.R  
N o. 42  to  th e  p eop le  forthw ith .

67B M W  had repain ted  p arts  o f  a n ew  ca r tha t had su ffered  som e paint d am ag e w hile being 
tran sp o rte d  from  G erm any  to  the  U nited  S ta tes, and  then  sold  the  c a r  as  a  n ew  ca r in A labam a 
w ith o u t d isc losing  tha t it had been partially  repain ted  a t a co s t o f  $ 6 0 1 .3 7 . T hat w as law ful in 
o th e r s ta tes , but a recen t A labam a case  m ade it im p ro p er there , T h e  p la in tiff in tro d u ced  ev idence 
that th a t low ered  th e  resale  p rice o f  th e  ca r  ab o u t 10%  and the  ju ry  aw ard ed  th e  buyer $ 4 ,0 0 0  in 
co m p en sa to ry  dam ages (1 0 %  o f  the ca r's  p rice). B M W  had sold  a b o u t 1,000 such rep a in ted  cars  
in the  U nited  S ta tes, including 14 ca rs in A labam a T h e  ju ry  m athem atica lly  aw ard ed  $ 4 ,0 0 0 ,0 0 0  
in pun itive  dam ages, reduced  on  appeal to  $ 2 ,0 0 0 ,0 0 0 . T h e  S u p rem e C o u rt reversed  and 
rem anded , 5 -4 , n o ting  that the  aw ard  w as so g ro ssly  excessive  as to  v io la te  d u e  p ro cess , in part 
b ecau se  th e  aw ard  ap p eared  to  be based  on  o u t-o f-s ta te  co n d u c t th a t w as law ful w h ere  it 
o ccu rred  and  had no  im pact in A labam a.

681 16 S .C t. a t 1596-97.

MId. a t 1597 (c iting  H ealy v. B eer Institu te , 491 U .S. 324, 3 3 5 -3 3 6  (1 9 8 9 ); E d g a r v.
M IT E  C o rp .. 457  U .S . 624 , 643 (1982).

n'Id. at 1597-98 (emphasis added).
16



U  a  '  £  I a d  C  C M  X U . a U  f  .-J_V ^ 0 - 4  U O U 1

4  .

IN  THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUD IC IA L D ISTR ICT AT ANCHORAGE

JAY BRAUSE and GENE DUGAN, 

P l a i n t i f f s ,

v s .
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6

MEM ORANDUM  AND O R D E ..

P l a i n t i f f s  J a y B ra u se and Gene Dugan a re  men who s o u g h t and 

h a v e bean d e n ie d  a l ic e n s e  t o  m a rry  each o th e r b y th e  S ta te  o f 

A la s k a . T hey s u b s e q u e n t ly  f i l e d  a c o m p la in t a g a in s t th e  B u re a u o f 

V i t a l  S t a t i s t i c s ,  th e  A la s k a  D e p a r tm e n t o f H e a l th  and S o c ia l 

S e r v ic e s , and th e  A la s k a  C o u r t S ys tem . P l a i n t i f f s '  a c t i o n  seeks 

a d e c la r a t i o n  e s t a b l i s h i n g  t h a t  th e  r e le v a n t s t a t u t e s  p r o h i b i t i n g  

s am e -g e n d e r m a r r ia g e  v i o l a t e  A la s k a 's  C o n s t i t u t i o n ,  and an 

i n j u n c t i o n  t h a t  p r e v e n ts  th e  s t a t e  fro m  a p p ly in g  o r e n fo r c in g  th e

s t a t u t e s .  The p a r t i e s  b o th  move f o r  summary ju d gm e n t. The

p l a i n t i f f s  s e e k a r u l i n g  on th e  le v e l o f s c r u t i n y  t o  b« a p p l ie d  in

r e v ie w  o f  t h e  M a r r ia g e  Coda ; th e  d e fe n d a n ts  move f o r  c om p le te

summary ju d g m e n t . The p a r t i e s  a g re e t h a t  th e  d e c is io n s  b e fo r e  th e  

c o u r t  a re  p u r e ly  is s u e s  o f la w .

The p l a i n t i f f s '  p r e s e n t m o t io n  f o r  summary ju d gm e n t see ks a 

d e c is io n  t h a t  th e  C o d e 's p r o h i b i t i o n  im p l ic a t e s  th e  p r i v a c y  and 

e q u a l p r o t e c t i o n  p r o v is io n s  o f th e  A la s k a  C o n s t i t u t i o n ,  th u s



A

r e q u i r i n g  a showing of a compelling state -interest to withstand 

plaintiffs' c laim that the Code's ban on same-sex marriage is 

u n c o n s t i t u t i o n a l .

The court finds that marriage, i.e., the recognition of one's 

c h oice of a life partner, is a fundamental riqht. The state must 

t h e r e f o r e  have a co mp el li ng  interest that supports its decision to 

r e f u s e  to recognize the exercise of this fundamental right by those 

w h o  c h oose s a m e - s e x  partners rather than opposite-sex partners.

S T A T E M E N T  O F  F A C T S  

o n  A u g u s t  a , 1 9 9 a , Mr. B r a u s e  a n d  Mr. D u g a n  completed a n d  

f i l e d  a n  a p p l i c a t i o n  f o r  a m a r r i a g e  l i c e n s e .  T h e  O f f i c e  of V i t a l  

S t a t i s t i c s  d e n i e d  the. a p p l i c a t i o n .  P r e s i d i n g  .Tudge K a r l  J o h n s t o n e  

h a d  p r e v i o u s l y  i s s u e d  a p o l i c y  d i r e c t i v e  s t a t i n g  t h a t  "a m a r r i a g e  

l i c e n s e  s h a l l  n o t  b e  i s s u e d  f o r  t h e  p u r p o s e  o f  m a r r y i n g  t w o  p e r s o n s  

o f  t h e  c a m e  cox'* s i n c e  " m a r r i a g e  b e t w e e n  t w o  p e r s o n s  of t h e  s a m e  

c o x  i c  n o t  c o n t e m p l a t e d  b y  o u r  s t a t u t o r y  s c h e m a . "  T h e  p a r t i e s  

a g r e e  t h a t  t h e  d i r e c t i v e  c o r r e c t l y  i n t e r p r e t e d  t h e  M a r r i a g e  C o d e  

a a  i t  e x i s t e d  a t  t h e  t i m e  a n d  t h a t  it ic c o n s i s t e n t  w i t h  r e c e n t  

a m e n d m e n t  o f  t h e  C o d e .

E x c e p t  f o r  b e i n g  o f  t h e  s a m e  sex, p l a i n t i f f s  h a v e  m e t  a l l  

atdt-utory r e q u i r e m e n t s  f o r  o b t a i n i n g  a m a r r i a g e  l i c e n s e .

D I S C U S S I O N

T h e  c u r r e n t  p r o v i s i o n  o f  Lhts A l a s k a  M a r r i a g e  Cod e ,  A. S. 

2 5 . 0 3 . 0 1 1 ( a ) ,  s t a t e s :  " M a r r i a g e  is> a c i v i l  c o n t r a c t  e n t e r e d  i n t o

2
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b y one man and one woman t h a t  r e q u i r e s  b o th  a l ic e n s e  and a 

s o le m n iz a t io n . "  A .S . 2 5 .0 5 .0 1 3  a d d s :

(a ) A m a r r ia g e  e n te re d  i n t o  by p e rs o n s  o f th e  
same s e x , e i t h e r  u n d e r common la w  o r u n d e r 
s t a t u t e ,  t h a t  i s  re c o g n iz e d  by a n o th e r s t a t e  
o r f o r e ig n  j u r i s d i c t i o n  i s  v o id  i n  t h i s  s t a t e ,  
and c o n t r a c t u a l r i g h t s  g ra n te d  b y v i r t u e  o f 
th e  m a r r ia g e , in c lu d in g  i t s  t e r m in a t io n , a re  
u n e n fo r c e a b le  i n  t h i s  s t a t e .

(b ) A sam e -se x r e l a t i o n s h i p  may n o t be 
re c o g n iz e d  by th e  s t a t e  as b e in g  e n t i t l e d  t o  
th e  b e n e f i t s  o f  m a r r ia g e .

B ra u s e and Dugan a rg u e  t h a t  th e  s t a t u t o r y  ban on sam e -se x 

m a r r ia g e  v i o l a t e s  t h e  A la s k a  C o n s t i t u t i o n 's  g u a ra n te e  o f th e  r i g h t  

t o  p r i v a c y  and e q u a l p r o t e c t i o n .

The p l a i n t i f f s '  m o t io n  c h a l le n g e s  th e  v e r y  d e f i n i t i o n  o f 

m a r r ia g e  fo u n d  i n  th e  Code. Though t h a t  d e f i n i t i o n  c o n ta in s  

n o t io n s  w i t h  w h ic h  many a re  f a m i l i a r ,  f o r  e xam p le , t h a t  m a r r ia g e  

means th e  u n io n  o f one man and one woman, t h a t  i s  n o t th e  end o f 

t h e  in q u i r y .  In d e e d , i t  i s  th e  d e f i n i t i o n  o f m a r r ia g e  i t s e l f  w h ic h  

t h e  c o u r t m u s t t e s t  as a r e s u l t  o f p l a i n t i f f s '  c h a l le n g e . I t  i s

n o t enough t o  s a y t h a t  "m a r r ia g e  i s  m a r r ia g e " and a c c e p t w i t h o u t

a n y s c r u t i n y  t h e  la w  b e fo r e  th e  c o u r t .  I t  i s  th e  d u ty  o f th e  c o u r t 

t o  do m ore th a n  m e re ly  assume t h a t  m a r r ia g e  i s  o n ly , and m us t o n ly  

b e , w h a t m o s t a re  f a m i l i a r  w i t h .  I n  some p a r t s  o f o u r n a t io n  mere 

a c c e p ta n c e  o f  th e  f a m i l i a r  w o u ld  have l e f t  s e g r e g a t io n  i n  p la c e . 

I n  l i g h t  o f B ra u s e and D u g a n 's c h a l le n g e  t o  th e  c o n s t i t u t i o n a l i t y  

o f  t h e  r e l e v a n t  s t a t u t e s ,  t h i s  c o u r t c a n n o t d e fe r  t o  th e  

l e g i s l a t u r e  o r f a m i l i a r  n o t io n s  when a d d re s s in g  t h i s  is s u e .

B e fo re  a d d re s s in g  th e  p r i v a c y  and e q u a l p r o t e c t i o n  c la im s

3
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p re s e n te d , i t  i s  u s e f u l t o  f i r s t  r e v ie w  th e  b a s ic  r o l e  o f  t h e  s t a t e  

i n  m a r r ia g e .

The s t a t e  is s u e s  m a r r ia g e  l i c e n s e s , s o le m n iz e s  m a r r ia g e s  and 

ke e p s a d o c k e t o f  a p p l i c a t i o n s  f o r  m a r r ia g e  l ic e n s e s  a v a i l a b le  f o r  

p u b l i c  r e v ie w . The s t a t e  a ls o  d i s t r i b u t e s  b a s ic  in f o r m a t io n  t o  

a p p l i c a n t s  a b o u t t h e  e f f e c t s  a lc o h o l , d ru g s  and b a t t e r i n g  can have 

upon a f e t u s .  O th e r th a n  t h a t ,  th e  s t a t e  does n o t become in v o lv e d , 

e x c e p t t o  r e q u i r e  t h a t  th e  a p p l i c a n t s  be a t le a s t  18 y e a r s  o f age 

o r , i f  m in o r s , h a ve t h e  p ro p e r c o n s e n ts  o r be on a c t i v e  d u t y  w i t h  

th e  arm ed s e r v ic e s . The M a r r ia g e  Code now s p e c i f i c a l l y  p r o h i b i t s  

sam e -se x m a r r ia g e , b ig am y and m a r r y in g  anyone c lo s e r  th a n  o n e ' s  

f i r s t  c o u s in . A p p l i c a n t s  f o r  m a r r ia g e  a re  u n d e r a d u ty  t o  sw ea r 

t h a t  th e  c o n te m p la te d  m a r r ia g e  m ee ts th e  re q u ir e m e n ts  o f t h e  la w , 

g iv e  t h e i r  nam es, r e l a t i o n s h i p ,  o c c u p a t io n s , ages (a n d , w he re 

a p p r o p r ia t e , g u a r d ia n s ) , and g iv e  d e s c r i p t i o n s  o f an y p r i o r  

m a r r ia g e s  and t h e i r  d i s s o l u t i o n s .  The is s u in g  o f f i c e r  has a d u ty  

t o  is s u e  th e  l i c e n s e  i f  " a l l  r e q u ir e m e n ts  a re  m e t and t h e r e  i s  no 

le g a l o b je c t i o n  t o  t h e  c o n te m p la te d  m a r r ia g e , and n e i t h e r  p a r t y  i s  

u n d e r th e  in f lu e n c e  o f  i n t o x i c a t i n g  l i q u o r  o r o th e rw is e  in c a p a b le  

o f u n d e r s ta n d in g  t h e  s e r io u s n e s s  o f th e  p ro c e e d in g  . . A .S .

2 5 . 0 5 . 1 1 1 .  The l i c e n s e  i s  t o  is s u e  a f t e r  a th r e e  da y w a i t i n g  

p e r io d  and i s  good f o r  t h r e e  m on th s t h e r e a f t e r .  A . S . 2 5 . 0 5 . 0 9 1 ;

A . S .  2 5 . 0 5 . 1 2 1 .

T h is  d e s c r i p t i o n  o f th e  s t a t e ' s  r o l e  i n  m a r r ia g e  fo c u s e s  on 

th e  e s ta b l is h m e n t o f  t h e  m a r r ia g e  i t s e l f  and i s  n o t in c l u s i v e ,  n o r

i s  i t  in te n d e d  t o  b e , o f th e  many r i g h t s  and con seq uen ce s

*

4



as rK i x u : j j e w  .o< uou-t I\ 1 ._-J i  ̂ * *..*

e s t a b l i s h e d  b y  t h e  s t a t e  o n  b e h a l f  o f  t h o s e  w h o  a r e  m a r r i e d .  Or.ce 

m a r r i e d ,  t h e  s t a t e  p r o v i d e s  b e n e f i t s  a n d  i m p o s e s  d u t i e s  t h a t  a r e  

s i g n i f i c a n t  a n d  v a l u a b l e  t o  s o c i e t y  a s  w e l l  a s  t o  t h e  i n d i v i d u a l  

m e m b e r s  o f  t h e  m a r r i a g e .  F o r  a l i s t  of s t a t u t o r y  b e n e f i t s  of 

m a r r i a g e ,  s e e  t h e  a p p e n d i x  t o  p l a i n t i f f s '  r e p l y  b r i e f  i d e n t i f i e d  

a s  " R e v i s e d  E x h i b i t  4." F u r t h e r  e v i d e n c e  o f  t h e  i m p o r t a n c e  of 

m a r r i a g e  a n d  t h e  i s s u a n c e  of m a r r i a g e  l i c e n s e s  is f o u n d  i n  A.s. 

2 5 . 0 5 . 3 3 1  w h i c h  m a k e s  i t  a m i s d e m e a n o r  t o  w i l l f u l l y  a n d  w r o n g f u l l y  

r e f u s e  t o  i s s u e  a l i c e n s e .

O n c e  the. ro'Je o f  the. state, in c r e a t i n g  a n d  a c k n o w l e d g i n g  

m a r r i a g e s  is r e c o g n i z e d ,  t h e  n e x t  s t e p  is t o  d e t e r m i n e  w h e t h e r  t h e  

s t a t e  is i n f r i n g i n g  c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s  in t h e  w a y  

it e x e r c i s e s  its p o w e r  o v e r  m a r r i a g e .  T h e  c o u r t  m u s t  n o w  t e s t  t h e  

l e g a l  d e f i n i t i o n  o f  m a r r i a g e  t o  d e t e r m i n e  w h e t h e r  t h e  d e f i n i t i o n  

i t c c l f ,  a  d e f i n i t i o n  t h a t  e x c l u d e s  p e r s o n s  of t h e  c a m e  s e x  w h o  w a n t  

t o  m a r r y ,  ic c o n s t i t u t i o n a l . A c  f u r t h e r  d i s c u s s e d  b e l o w ,  t h o  c a m e  

p r i n c i p l e  t h a t  r e q u i r e s  t h e  s t a t e  t o  h a v e  a c o m p e l l i n g  p u r p o s a  

b e f o r e  i t  c a n  d i c t a t e  c h o i c e s  r e l a t e d  t o  p e r s o n a l  a p p c a r a n o c ,  

r e q u i r e s  t h e  s t a t e  t o  h a v e  a c o m p e l l i n g  p u r p o s e  b e f o r e  i t  c a n  

d e f i n e  m a r r i a g e  t o  e x c l u d e  p a r t n e r s  of t h e  s a m e  sex.

A. R i u h L  Lu P r i v a c y

A l a s k a  a m e n d e d  i t s  C o n s t i t u t i o n  in 19 7 2  to e x p l i c i t l y  

g u a r a n t e e  t h e  r i g h t  t o  p r i v a c y .  A r t i c l e  I, s e c t i o n  22 r e a d s  in 

p a r t :  " T h e  r i g h t  of t h e  p e o p l e  t o  p r i v a c y  i s  r e c o g n i z e d  a n d  s h a l l

n o t  be i n f r i n g e d . "  B r a u s e  a n d  D u g a n  c o n t e n d  t h a t ,  i n s o f a r  as Lhe

5
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a b o v e  c i t e d  s t a t u t e s  p r e v e n t  s a m e - s e x  m a r r i a g e ,  t h e y  v i o l a t e  

A l a s k a ' s  g u a r a n t e e  o f  t h e  r i g h t  t o  p r i v a c y .

B r a u s e  a n d  D u g a n  c i t e  t w o  p r i m a r y  c a s e s  f o r  t h e i r  a r g u m e n t  

t h a t  a p r o h i b i t i o n  o f  s a m e - s e x  m a r r i a g e  i m p l i c a t e s  a n  A l a s k a n ' s  

c o n s t i t u t i o n a l  r i g h t  t o  p r i v a c y .  I n  B r e e s e  v. S m i t h . 5 0 1  P . 2 d  159 

( A l a s k a  1 9 7 2 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  i n v a l i d a t e d  a  h i g h  s c h o o l  

h a i r  l e n g t h  l i m i t a t i o n  a n d  s t a t e d  t h a t  t h e  c o r e  o f  t h e  c o n c e p t  of 

l i b e r t y  i s  t h e  r i g h t  t o  c o n t r o l  o n e ' s  p e r s o n a l  a p p e a r a n c e  or, m o r e  

b r o a d l y ,  t h e  r i g h t  t o  b e  l e t  a l o n e .  5 0 1  P . 2 d  a t  1 6 6 - S 7 .  B e c a u s e  

t h e  h a i r  l e n g t h  r e q u i r e m e n t  i m p l i c a t e d  s u c h  a n  i m p o r t a n t  r i g h t ,  t h e  

S u p r e m e  C o u r t  r e q u i r e d  t h e  s c h o o l  t o  s h o w  a c o m p e l l i n g  i n t e r e s t  for 

i t s  e x i s t e n c e .  W h e n  t h e  s c h o o l  w a s  u n a b l e  t o  d o  so, t h e  l i m i t a t i o n  

w a s  s t r u c k  d o w n .

S e c o n d l y ,  B r a u s e  a n d  D u g a n  c i t e  R a v i n  v. S t a t e , 5 3 7  P . 2d 494 

( A l a s k a  1974) . T h e  court, in R a v i n  r e c o g n i s e d  a f u n d a m e n t a l  r i g h t  

t o  p r i v a c y  i n  o n e ' s  h o m e  a n d  d e c l a r e d  u n c o n s t i t u t i o n a l  z s t a t e  

s t a t u t e  t h a t  p r o h i b i t e d  m a r i j u a n a  p o s s e s s i o n  h y  a n  a d u l t  f o r  

p c r c o n a l  u s e  in t h o  h o m o .

T h e  p l a i n t i f f o '  a o n t c n t i o n  t h a t  t h e i r  p r i v a c y  is v i o l a t e d  by 

a r e f u s a l  o f  t h e  S t a t e  of A l a s k a  to r e c o g n i z e  a n d  a l l o w  t h e i r  

mei'riage m a y  n o t  i n s t i n c t i v e l y  c o n f o r m  t o  c o m m o n  c o n n o t a t i o n s  of 

p r i v a c y ,  s i n c e ,  a f t e r  all, t h e y  s e e k  p u b l i c  r e c o g n i t i o n  of a s a m e -  

s e x  m a r r i a g e .  P r i v a c y  is c o m m o n l y  u n d e r s t o o d  t o  m e a n  e e c l u 6 i o n ,  

s e c r e c y ,  o r  b e i n g  l e f t  t o  o n e ' s  p e r s o n a l  a f f a i r s .  T h e s e  

c o n n o t a t i o n s  o f  p r i v a c y  m a y  s e e m  t o  m o k e  p l a i n t i f f s '  c l a i m  of 

v i o l a t i o n  o f  p r i v a c y  s e l f - d e f e a t i n g ,  as t h e  m a k i n g  p u b l i c  of a

6
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r e l a t i o n s h i p  i s  n o t  w h a t  o n e  t h i n k s  o f  a s’ t h e  r i g h t  t o  b e  l e t  

a l o n e .  H e r e  B r a u s e  a n d  D u g a n  c l a i m  a  r i g h t  t o  s t a t e  r e c o g n i t i o n  

o f  t h e i r  r e l a t i o n s h i p .  W h a t  t h e y  s e e k  i s  c l e a r l y  a  p u b l i c  a c t  a n d  

i m p o r t a n t  f o r  i t s  p u b l i c  n a t u r e  a s  m u c h  a s  f o r  t h e  o t h e r  l e g a l  

c o n s e q u e n c e s  w h i c h  a t t e n d  it.

G r i s w o l d  v. C o n n e c t i c u t . 3 8 1  U . S .  4 7 9  ( 1 9 6 5 ) ,  d e m o n s t r a t e s

h o w  g o v e r n m e n t  r e g u l a t i o n  c a n  i n t r u d e  i m p r o p e r l y  i n t o  t h e  p e r s o n a l  

z o n e  o f  i n t i m a c y  p r o t e c t e d  b y  p r i v a c y .  T h e r e  t h e  S u p r e m e  C o u r t  

f o u n d  t h a t  t h e  s t a t e ' s  p r o h i b i t i o n  o f  t h e  d i s t r i b u t i o n  o f  

i n f o r m a t i o n  r e g a r d i n g  c o n t r a c e p t i v e s  i n t e r f e r e d  w i t h  t h e  r i g h t  o f  

m a r i t a l  p a r t n e r s  t o  m a k e  i n t i m a t e  p e r s o n a l  d e c i s i o n s  a b o u t  

c o n c e i v i n g  c h i l d r e n  a n d  p r a c t i c i n g  b i r t h  c o n t r o l .  T h e  C o u r t  s t r u c k  

d o w n  t h e  l a w  f o r  b e i n g  a n  i m p e r m i s s i b l e  e n c r o a c h m e n t  o n  t h e  r i g h t  

t o  p r i v a c y .  H o w e v e r ,  i n  A l a s k a ,  t h e  h i s t o r y  o f  t h e  c a s e s  

i n t e r p r e t i n g  t h e  r i g h t  t o  p r i v a c y  d e m o n s t r a t e  t h a t  v e r y  p u b l i c  

c o n d u c t  m a y  a l s o  b e  p r o t e c t e d  b y  t h e  r i g h t  t o  p r i v a c y ,  a n d  t h a t  t h e  

r i g h t  t o  p r i v a c y  r e a c h e s  b e y o n d  s i m p l e  p r o t e c t i o n  f r o m  g o v e r n m e n t  

i n t r u s i o n  i n t o  o n e ' s  i n t i m a t e  a f f a i r s .

B r e e s e  is a n  e x a m p l e  o f  h o w  g o v e r n m e n t  r e g u l a t i o n  i m p r o p e r l y  

e n c r o a c h e d  o n  t h e  e x e r c i s e  o f  t h e  r i g h t  t o  p r i v a c y  a n d  t h e  p u b l i c  

r a m i f i c a t i o n s  o f  t h a t  r i g h t .  T h e  C o u r t  h e l d  t h a t  h a i r  l e n g t h  

r e q u i r e m e n t s  o f  a  p u b l i c  s c h o o l  i n t e r f e r e d  w i t h  t h e  f u n d a m e n t a l  

r i g h t  o f  t h e  s t u d e n t  t o  d e t e r m i n e  h i s  o w n  p e r s o n a l  a p p e a r a n c e .  

A c c o r d i n g  t o  t h e  C o u r c ,  t h e  g o v e r n m e n t  c o u l d  n o t  i n t e r f e r e  w i t h  t h e  

f u n d a m e n t a l  r i g h t  t o  d e t e r m i n e  o n e ' s  p e r s o n a l  a p p e a r a n c e  - a  r i g h t  

p r o t e c t e d  b y  p r i v a c y  - w i t h o u t  d e m o n s t r a t i n g  a c o m p e l l i n g  s t a t e
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i n t e r e s t .  T h o u g h  h o w  o n e  l o o k s  i s  a v e r y  p u b l i c  f a ct, t h e  d e c i s i o n  

a b o u t  o n e ' s  p e r s o n a l  a p p e a r a n c e  i s  p e r s o n a l ,  a n d  t h e r e f o r e  

p r o t e c t e d  b y  t h e  r i g h t  t o  p r i v a c y .

A t  s t a k e  h e r e  is w h e t h e r  s a m e - s e x  m a r r i a g e  c a n  b e  d e n i e d  b y  

t h e  s t a t e  w i t h o u t  v i o l a t i n g  f u n d a m e n t a l  r i g h t s ,  i n c l u d i n g  t h e  

f u n d a m e n t a l  r i g h t  t o  p r i v a c y .  It is u n d i s p u t e d  t h a t  m a r r i a g e  

b e t w e e n  p e r s o n s  o f  o p p o s i t e  g e n d e r  is a f u n d a m e n t a l  r i g h t .  S e e .

e - g . , G r i s w o l d : L o v i n g  Va V i r g i n i a . 3 8 8  U.S. 1 (1967). T h e

q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s e  is w h e t h e r  t h e  p e r s o n a l  d e c i s i o n  

b y  t h o s e  w h o  c h o o s e  a m a t e  of t h e  s a m e  g e n d e r  w i l l  b e  r e c o g n i z e d  

as t h e  s a m e  f u n d a m e n t a l  r i g h t ,  c l e a r l y ,  t h e  r i g h t  t o  c h o o s e  o n e ' s  

l i f e  p a r t n e r  is q u i n t c s s e n t i a l l y  t h e  k i n d  nf d e c i s i o n  w h i c h  o u r  

c u l t u r e  r e c o g n i z e s  as p e r s o n a l  a n d  i m p o r t a n t .  T h o u g h  t h e  c h o i c e  

o f  a p a r t n e r  is n o t  l e f t  t o  t h e  i n d i v i d u a l  i n  s o m e  c u l t u r e s ,  in 

o u r s  i t  is n o  o n e  a l e c ' s  o o  m a k e .  I n d e e d ,  t h e  m a r r i a g e  l i c e n s e  

a n d  t h e  m a r r i a g e  c e r e m o n y  t h e m s e l v e s  m a k e  c l e a r  t h a t  t h i s  m u s t  be 

a  c h o i c e  f r e e l y  m a d e  b y  t h e  i n d i v i d u a l .  C e r t a i n l y  t h o  c h o i c e  of 

a l i f e  p a r t n e r  is a s  i m p o r t a n t  a n d  p c r c o n a l  ac t h e  c h o i c e s  i n v o l v e d  

i n  d e t e r m i n i n g  o n e ' s  p e r s o n a l  a p p e a r a n c e .

W h e n  t h e  S u p r e m e  C o u r t  o f  H a w a i i  i n  B a e h r  v. L e w i n , 852 P . 2 d

44 ( H a w a i i  1 9 9 3 ) ,  a d d r e s s e d  s a m e - s e x  m a r r i a g e ,  it n o t e d  tha t :

[ W ] e  d o  n o L  b e l i e v e  t h a t  a r i g h t  t o  s a m e  s e x  
m a r r i a g e  is s o  r o o t e d  i n  t h e  t r a d i t i o n s  a n d  
c o l l e c t i v e  c o n s c i e n c e  o f  o u r  p e o p l e  t h a t  
f a i l u r e  t o  r e c o g n i z e  it w o u l d  v i o l a t e  t h e  
f u n d a m e n t a l  p r i n c i p l e s  o f  l i b e r t y  a n d  j u s t i c e  
w h i c h  l i e  a t  t h e  b a s e  of a l l  o u r  c i v i l  a n d  
p o l i t i c a l  i n s t i t u t i o n s  . . .

8 0 3  F . 2 a  a t  5 7 .
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T h e  H a w a i i  c o u r t  c o u l d  r e a c h  s u c h  a c o n c l u s i o n  b e c a u s e  o f  t h e  

q u e s t i o n  i t  c h o s e  t o  a s k .  I t  is s e l f - e v i d e n t  t h a t  s a m e - s e x  

m a r r i a g e  i s  n o t  " a c c e p t e d "  o r  " r o o t e d  i n  t h e  t r a d i t i o n s  a n d  

c o l l e c t i v e  c o n s c i e n c e "  o f  t h e  p e o p l e .  W e r e  t h i s  n o t  t h e  c a s e ,  

B r a u s e  a n d  D u g a n  a n d  t h e  p l a i n t i f f s  i n  B a e h r  w o u l d  n o t  h a v e  h a d  t o  

f i l e  c o m p l a i n t s  s e e k i n g  p r e c i s e l y  t h i s  r i g h t .  T h e  r e l e v a n t  

q u e s t i o n  i s  n o t  w h e t h e r  s a m e - s e x  m a r r i a g e  is s o  r o o t e d  i n  o u r  

t r a d i t i o n s  t h a t  i t  i s  a f u n d a m e n t a l  r i g h t ,  b u t  w h e t h e r  t h e  f r e e d o m  

t o  c h o o s e  o n e ' s  o w n  l i f e  p a r t n e r  i s  s o  r o o t e d  i n  o u r  t r a d i t i o n s .

H e r e  t h e  c o u r t  f i n d s  t h a t  t h e  c h o i c e  o f  a l i f e  p a r t n e r  is 

p e r s o n a l ,  i n t i m a t e ,  a n d  s u b j e c t  t o  t h e  p r o t e c t i o n  o f  t h e  r i g h t  t o  

p r i v a c y .  F a i l u r e  o f  t h e  s t a t e  t o  p r o v i d e  p u b l i c  r e c o g n i t i o n  o f  

t h a t  p r i v a t e  c h o i c e ,  w h e t h e r  i t  i s  t h e  c h o i c e  o f  a l i f e  p a r t n e r  of 

t h e  o p p o s i t e  s e x  o r  o f  t h e  s a m e  sex, is a n a l o g o u s  t o  t h e  

u n w i l l i n g n e s s  o f  t h e  s c h o o l  i n  B r e e s e  t o  a l l o w  t h e  p r e s e n c e  o f  a 

s t u d e n t  w h o  m a d e  a  p e r s o n a l  c h o i c e  t o  w e a r  l o n g  h a i r .

G o v e r n m e n t  i n t r u s i o n  i n t o  t h e  c h o i c e  o f  a l i f e  p a r t n e r  

e n c r o a c h e s  o n  t h e  i n t i m a t e  p e r s o n a l  d e c i s i o n s  o f  t h e  i n d i v i d u a l .  

T h i s  t h e  C o n s t i t u t i o n  d o e s  n o t  a l l o w  u n l e s s  t h e  s t a t e  c a n  s h o w  a 

c o m p e l l i n g  i n t e r e s t  " n e c e s s i t a t i n g  t h e  a b r i d g m e n t  o f  t h e  . . .

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t . "  B r e e s e  a t  5 0 1  P . 2 d  a t  170.

B. Ecrual P r o t e c t i o n  

B r a u s e  a n d  D u g a n  a l s o  a s s e r t  t h a t  t h e  r e l e v a n t  s t a t u t e s  d e n y  

t h e m  t h e i r  r i g h t s  a s  A l a s k a n s  t o  e q u a l  p r o t e c t i o n  u n d e r  t h e  l a w s .

A r t i c l e  I, S e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s :

9



I n h e r e n t  R i g h t s .  T h i s  c o n s t i t u t i o n  is 
d e d i c a t e d  t o  t h e  p r i n c i p l e s  t h a t  a l l  p e r s o n s  
h a v e  a n a t u r a l  r i g h t  to l i f e ,  l i b e r t y ,  the 
p u r s u i t  o f  h a p p i n e s s ,  a n d  t h e  e n j o y m e n t  o f  t h e  

r e w a r d s  o f  t h e i r  o w n  i n d u s t r y ;  t h a t  a l l  
p e r s o n s  a r e  e q u a l  a n d  e n t i t l e d  t o  e q u a l  r i g h t ,  
o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  law; 
a n d  t h a t  a l l  p e r s o n s  h a v e  c o r r e s p o n d i n g  
o b l i g a t i o n s  t o  t h e  p e o p l e  a n d  t o  t h e  s t a t e .

A r t i c l e  I, S e c t i o n  3 g o e s  o n  t o  p r o h i b i t  t h e  d e n i a l  o f  c i v i l

r i g h t s  o n  t h e  b a s i s  o f  c e r t a i n  c l a s s i f i c a t i o n s :

C i v i l  R i g h t s .  N o  p e r s o n  is t o  b e  d e n i e d  t h e  
e n j o y m e n t  o f  a n y  c i v i l  o r  p o l i t i c a l  r i g h t  
b e c a u s e  o f  r a c e ,  c o l o r ,  c r e e d ,  s e x  o r  n a t i o n a l  
o r i g i n .

W h e t h e r  a l a w  v i o l a t e s  t h e  e q u a l  p r o t e c t i o n  g u a r a n t e e s  o f  t h e

A l a s k a  C o n s t i t u t i o n  is d e t e r m i n e d  b y  u s i n g  t h e  " s l i d i n g  s c a l e "  t e s t

e x p l a i n e d  i n  S t a t e  D e p ' t  o f  R e v e n u e  v. C o s i o , 358 P . 2d 621, 629

( A l a s k a  1 9 9 3 ) :

[W]e a p p l y  a  s l i d i n g  s c a l e  u n d e r  w h i c h  t h e  
a p p l i c a b l e  s t a n d a r d  of r e v i e w  f o r  a g i v e n  c a s e  
is t o  b e  d e t e r m i n e d  b y  t h e  i m p o r t a n c e  o f  t h e  
i n d i v i d u a l  right, afipp.rt.p.d a n d  b y  t h e  d e g r e e  of 

s u s p i c i o n  w i t h  w h i c h  w e  v i e w  t h e  r e s u l t a n t  
c l a s s i f i c a t i o n  s c h e m e .  A s  t h e  right, a s s a r t e d  

b e c o m e s  m o r e  f u n d a m e n t a l  o r  t h e  c l a s s i f i c a t i o n  
6 c h o m e  e m p l o y e d  b e c o m e s  m o r e  c o n s t i t u t i o n a l l y  

s u s p e c t ,  t h e  c h a l l e n g e d  l a w  is s u b j e c t e d  to 
m o r e  r i g o r o u c  c c r u t i n y  a t  a m o r e  o l o v a t o d  

p o s i t i o n  o n  o u r  s l i d i n g  s c a l e .

[ C i t a t i o n s  o m i t t e d ] .

B r a u s e  a n d  D u g a n  a r g u e  t h a t  t h e  s t a t u t e s  p r o h i b i t i n g  s a m e -  

s e x  m a r r i a g e  s h o u l d  b e  a t  t h e  h i g h e s t  e n d  o f  t h e  s l i d i n g  s c a l e ,  a n d  

t h e r e f o r e  r e q u i r e  t h e  m o s t  r i g o r o u s  s c r u t i n y ,  b e c a u s e  t h e y  

i m p l i c a t e  t h e  f u n d a m e n t a l  r i g h t  t o  m a r r y  a n d  b e c a u s e  t h e  

c l a s s i f i c a t i o n  s c h e m e  i s  b a s e d  o n  sex.
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1. T h e  F u n d a m e n t a l  R i g h t  t o  c h o o s e  O n e ' s  L i f e  P a r t n e r

T h e r e  is n o  d i s p u t e  t h a t  t h e  r i g h t  t o  m a r r y  is r e c o g n i z e d  as

f u n d a m e n t a l .  T o d a y  t h e  c o u r t  h a s  r e c o g n i z e d  t h a t  t h e  p e r s o n a l

c h o i c e  o f  a l i f e  p a r t n e r  is f u n d a m e n t a l  a n d  t h a t  s u c h  a c h o i c e  m a y

i n c l u d e  p e r s o n s  o f  t h e  s a m e  sex* W h e n  t h e  U n i t e d  S t a t e s  S u p r e m e

C o u r t  f i r s t  c h a r a c t e r i z e d  t h e  r i g h t  t o  m a r r y  a s  f u n d a m e n t a l  in

S k i n n e r  v. O k l a h o m a  e x  rel. W i l l i a m s o n . 3 1 6  U.S. 535 (1942), in

l i n k e d  t h e  r i g h t  t o  m a r r y  t o  t h e  r i g h t  t o  p r o c r e a t e ,  b e i n g  faced,

a s  i t  w a s ,  w i t h  a c a s e  i n v o l v i n g  t h e  s t e r i l i z a t i o n  of p r i s o n e r s .

S i m i l a r l y ,  in Z a h l o c k i  v. R e d h a i l ,  434 U.S. 3 7 4  (1977), t h e  c o u r t

w a s  f a c e d  w i t h  a l a w  t h a t  r e q u i r e d  a m a r r i a g e  a p p l i c a n t  t o  p r o v e

h e  w a s  u p  t o  d a t e  o n  h i s  c h i l d  s u p p o r t  f o r  c h i l d r e n  o f  h i s  p r e v i o u s

m a r r i a g e  b e f o r e  h e  c o u l d  o b t a i n  a m a r r i a g e  l i c e n s e .  T h e  c o u r t

f o c u s e d  o n  t.he d e c i s i o n  t o  m a r r y  a n d  h a v e  c h i l d r e n  as d e s e r v i n g  o f

a t  l e a s t  t h e  p r o t e c t i o n  a l l o w e d  a w o m a n  in d e c i d i n g  w h e t h e r  t o  s e e k

a n  a b o r t i o n  o r  t o  r a i s e  a c h i l d  i n  i l l e g i t i m a c y :

S u r e l y ,  a d e c i s i o n  t o  m a r r y  a n d  r a i s e  a c h i l d  

i n  a t r a d i t i o n a l  f a m i l y  s e t t i n g  m u s t  r e c e i v e  
e q u i v a l e n t  p r o t e c t i o n .

4 3 4  U . S .  a t  385.

T h e  c o u r t  t h u c  r e c o g n i z e e  that, p r o c r e a t i o n  h a s  b e e n  an 

i m p o r t a n t  p a r t  o f  t h e  U.S. S u p r e m e  C o u r t ' e  d e c i s i o n s  t h a t  h a v o  

f o u n d  t h e  r i g h t  t o  max*ry f u n d a m e n t a l .  H o w e v e r ,  j u c t  a e  t h e  

" d e c i s i o n  t o  m a r r y  a n d  r a i s e  a c h i l d  in a t r a d i t i o n a l  f a m i l y  

s e t t i n g "  is c o n s t i t u t i o n a l l y  p r o t e c t e d  a s  a f u n d a m e n t a l  r i g h t ,  c o  

t o o  s h o u l d  t h e  d e c i s i o n  t o  c h o o s e  o n e ' s  l i f e  p a r t n e r  a n d  h a v e  a 

r e c o g n i z e d  n o n t r a d i t i o n a l  f a m i l y  b e  c o n s t i t u t i o n a l l y  p r o t e c t e d .

»0 tKi iu:̂ 0 r.-lA 0̂-. VOu-4
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I t  i s  t h e  d e c i s i o n  i t s e l f  t h a t  i s  f u n d a m e n t a l ,  w h e t h e r  t h e  d e c i s i o n  

r e s u l t s  i n  a t r a d i t i o n a l  c h o i c e  o r  t h e  n o n t r a d i t i o n a l  c h o i c e  B r a u s e  

a n d  D u g a n  s e e k  t.o h a v e  r e c o g n i z e d .  T h e  s a m e  c o n s t i t u t i o n  p r o t e c t s  

b o t h .

T h u s ,  t o d a y ' s  d e c i s i o n  f i n d s  a p e r s o n ' s  c h o i c e  o f  l i f e  p a r t n e r  

t o  b e  a f u n d a m e n t a l  r i g h t .  T h e  c o n s e q u e n c e  o f  t h i s  d e c i s i o n  is 

t h a t  a n y  l i m i t a t i o n s  o n  t h i s  r i g h t  a r e  s u b j e c t  t o  t h e  s t r i c t  

s c r u t i n y  s t a n d a r d  e s t a b l i s h e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t .

2. C l a s s i f i c a t i o n  B a s e d  o n  S e x

T h e  c o u r t ,  h a v i n g  f o u n d  t h e  d e c i s i o n  t o  c h o o s e  o n e ' s  l i f e  

p a r t n e r  t o  b e  a f u n d a m e n t a l  r i g h t ,  h a s  c o n c l u d e d  t h a t  t h e  s t r i c t  

s c r u t i n y  t e s t  a p p l i c a b l e  t o  f u n d a m e n t a l  r i g h t s  a p p l i e s  t o  i t s  

r e v i e w  o f  t h e  s t a t e ' s  p r o h i b i t i o n  o f  s a m e - s e x  m a r r i a g e s .

W e r e  t h e  r i g h t  t o  c h o o s e  o n e ' s  l i f e  p a r t n e r  n o t  f u n d a m e n t a l ,  

t h e  c o u r t  w o u l d  n e e d  t o  d e t e r m i n e  w h e t h e r  t h e  C o d e  r a i s e d  

c l a s s i f i c a t i o n  i s s u e s .  W e r e  t h i s  i s s u e  n o t  m o o t ,  t h e  c o u r t  w o u l d  

f i n d  t h a t  t h e  s p e c i f i c  p r o h i b i t i o n  o f  s a m e - s e x  m a r r i a g e  d o e s  

i m p l i c a t e  t h e  C o n s t i t u t i o n ' s  p r o h i b i t i o n  o f  c l a s s i f i c a t i o n s  b a s e d  

o n  s e x  o r  g e n d e r ,  a n d  t h e  s t a t e  w o u l d  t h e n  b e  r e q u i r e d  t o  m e e t  t h e  

i n t e r m e d i a t e  l e v e l  o f  s c r u t i n y  g e n e r a l l y  a p p l i e d  t o  s u c h  

c l a s s i f i c a t i o n s .  T h a t  t h i s  i s  a s e x - b a s e d  c l a s s i f i c a t i o n  c a n  

r e a d i l y  b e  d e m o n s t r a t e d :  i f  t w i n s ,  o n e  m a l e  a n d  o n e  f e m a l e ,  b o t h

w i s h e d  t o  m a r r y  a w o m a n  a n d  o t h e r w i s e  m e t  a l l  o f  t h e  C o d e ' s  

r e q u i r e m e n t s ,  o n l y  g e n d e r  p r e v e n t s  t h e  t w i n  s i s t e r  f r o m  m a r r y i n g  

u n d e r  t h e  p r e s e n t  l a w .  S e x - b a s e d  c l a s s i f i c a t i o n  c a n  h a r d l y  b e  m o r e  

o b v i o u s .
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C O N C L U S I O N

H a v i n g  f o u n d  t h a t  t h e  M a r r i a g e  C o d e  i m p l i c a t e s  c o n s t i t u t i o n a l  

p r o v i s i o n s ,  t h e  c o u r t  g r a n t s  t h e  p l a i n t i f f s '  m o t i o n  f o r  s u m m a r y  

j u d g m e n t .  T h e  s t a t e ' s  m o t i o n  f o r  s u m m a r y  j u d g m e n t  i s  d e n i e d .

T h e  p a r t i e s  a x e  d i r e c t e d  t o  s e t  n e c e s s a r y  f u r t h e r  h e a r i n g s  t o  

d e t e r m i n e  w h e t h e r  a  c o m p e l l i n g  s t a t e  i n t e r e s t  c a n  b e  s h o w n  f o r  t h e  

b a n  o n  s a m e - s e x  m a r r i a g e  f o u n d  i n  t h e  A l a s k a  M a r r i a g e  C o d e .

I T  I S  S O  O R D E R E D .

P E T E R  A. M I C H A L S K I  
S u p e r i o r  C o u r t  J u d g e

I  c e r t i f y  t A a t  o n :

4 c o p y  o r  t n e  m o v e  
m a i l e d  t o  e a c h  o f  t h e  
f o l l o w i n g  A t  c A e i r



A M E N D M E N T

T O : C S  fo r S JR  4 2  [w ork  d ra ft 0 -L S 1655\E ]

P ag e  1, lines 6 -11 :

D e le te  all m ate ria l and  in sert:

Section 25. Marriage. T o  be valid  o r  reco g n ized  in this S ta te , a m arriag e  m ay  ex is t 

o n ly  b e tw een  o n e  m an an d  o n e  w om an . N o  p ro v is io n  o f  th is C o n stitu tio n  m ay  be 

in te rp re ted  to req u ire  th e  S ta te  to re co g n ize  o r  p erm it m arriag e  b e tw een  in d iv id u a ls  o f  the 

sa m e  sex . A d d itio n a l req u irem en ts  re la ted  to  m arriag e  m ay  be es tab lish ed  to the  ex ten t 

p e rm itted  by the  C o n stitu tio n  o f  the  U n ited  S ta tes  and the  C o n stitu tio n  o f  the S ta te  o f  

A laska .
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T W E N T IE T H  L E G IS I A TU R E - S E C O N D  S E S S IO N

BY

Offered:
Referred:

Sponsor(s): SENATE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

A  R E S O L U T IO N

P ro p o s in g  a n  a m e n d m e n t  to  th e  C o n s ti tu tio n  o f  th e  S ta te  o f  A la s k a  r e la t in g  to  

m a r r ia g e .

B E  IT  R E S O L V E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c tio n  1. A rtic le  I, C o n s titu tio n  o f  the S ta te  o f  A laska , is am en d ed  by ad d in g  a  new  

sec tio n  to read:

S e c tio n  2 5 . M a r r ia g e .  M arriag e  is a un ique socia l in stitu tio n  b ased  on the 

un ion  o f  one m an an d  one w om an . T o  be valid or recognized  in th is S ta te , a m arriag e  

co n trac t m ay be en te red  in to  o n ly  by one  m an and  one w om an. N o p ro v is io n  o f  th is 

C o n stitu tio n  m ay  b e  in te rp re ted  to  require  the S ta te  to reco g n ize  m arriag e  b e tw een  

in d iv id u a ls  o f  the  sa m e  sex . A d d itio n a l requ irem en ts re la tin g  to m arriag e  m ay  be 

en ac ted  by law  to the  ex ten t p erm itted  by the C onstitu tion  o f  the U n ited  S ta te s .

* S ec. 2. T h e  am en d m e n t p ro p o sed  by this resolution shall be p laced  b efo re  the  v o te rs  o f  

the s ta te  at the nex t g e n e ra l e lec tio n  in co n fo rm ity  w ith art. XUI, sec. 1, C o n s titu tio n  o f  the 

S ta te  o f  A laska , and  the e lec tio n  law s o f  the state.
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A l a s k a  S t a t e  L e g i s l a t u r e

Senator Gary Wilken, Chairman f i g g State Capitol
Senator Loren Leman, Vice Chairman \  ' Room 510
Senator Lyda Green Juneau, Alaska 9980 J
Senator Jerry Ward (907) 465-3762
Senator Johnny Ellis

Senate Committee on 
Health, Education and Social Services

S p o n s o r  S t a t e m e n t  -  S e n a t e  J o i n t  R e s o l u t i o n  4 2

S en ate  Jo in t R eso lu tio n  4 2  p ro p o ses  an  am en d m en t to the s ta te  co n s titu tio n  th a t d efin es m arriage 
as a union b e tw een  one  m an an d  o n e  w om an. W h en  ap p ro v ed  by v o te rs , S JR  4 2  w ill p ro tec t the 
defin ition  o f  m arriag e  in cu rren t s ta tu te . T h a t s ta tu te  w as d ec la red  to be p o ten tia lly  u n co n stitu tio n a l by 
S up erio r C o u rt Ju d g e  P e te r  M ich a lsk i in a Feb. 27 ru ling  in the case  o f  Brause and Dugan vs. State o f 
Alaska. In a d ec is io n  rich  w ith  iron ies, Ju d g e  M ich alsk i co n c lu d ed  that th e  s ta te ’s “ fa ilu re .. .  to p rovide 
public re co g n itio n ” o f  a  p e rso n ’s  h o m o sex u al re la tio n sh ip  is co n tra ry  to the  s ta te  co n s titu tio n ’s righ t to 
privacy [em p h asis  ad d ed ]. M ich a lsk i’s ru ling  ap p lies  the “s tr ic t scru tin y  te s t” to  the s ta te ’s law , m eaning  
that the  s ta te  c a n n o t d en y  m arriag e  licenses to sam e-sex  co u p les  u n less  it can  p ro v e  a  “com pelling  
g o v ern m en ta l in te re s t.” T h e  co m p ellin g  in te rest test is an ex ceed in g ly  d iff icu lt leg a l burden .

T he c o u r t’s ru ling  ig n o res  the c lea r pub lic  p o licy  s ta tem en t m ade by  the  L eg is la tu re  in 1996 w hen 
it passed  S en a te  B ill 308 by o v e rw h e lm in g  m arg ins. In tro d u ced  by  the S en a te  H E S S  C o m m ittee , SB 308 
reaffirm ed  the “o n e  m an, one w o m an ” d efin itio n  o f  m arriage  th a t has b een  o p e ra tiv e  in A laska  since 
sta tehood  and  also  u n d er the te rrito ria l g o v ern m en t. T h e  law s o f  all 50  s ta te s  c u rren tly  lim it m arriage  to 
ind iv iduals o f  o p p o site  sex . I f  th e  co u rt o rd ers  the s ta te  to reco g n ize  h o m o sex u a l m arriag es , thousands o f 
sam e-sex  co u p les  can  b e  ex p e c ted  to trave l to  A lask a  and ob tain  m arriag e  licen ses. M any  o f  these 
coup les w ill th en  re tu rn  to their h o m e s ta te s  and seek  to have their un ions reco g n ized  u n d er the  “full faith 
and c red it c la u se ” o f  th e  U .S. C o n stitu tio n , w hich  g en e ra lly  p ro v id es  that rig h ts  acq u ired  u n d er the public 
acts o r  ju d ic ia l p ro ceed in g s  o f  o n e  s ta te  m ust be held valid in o th er sta tes. T h is  w ill p rec ip ita te  m ultip le 
co n stitu tio n a l c rises  ac ro ss  the co u n try  as d o zen s o f  s ta te  g o v ern m en ts  a re  fo rced  to co n fro n t the issue.

If  a c o u rt o rd e rs  reco g n itio n  o f  ho m o sex u al m arriages, it w ill p lace  A lask a  in co n flic t w ith  federal 
law in in c red ib ly  d iv e rse  w ays. In 1996 the U .S. C o n g ress app roved  and  P res id en t C lin to n  signed  into 
law H .R . 3 396 , n o w  P ub lic  L aw  104-199. K now n as the “D efen se  o f  M arriag e  A c t,” this law  specifics 
that m arriage  u n d er federa l law  m eans a  un ion  only o f  one m an and one w o m an . A cco rd in g  to the U.S. 
H ouse Ju d ic ia ry  C o m m itte e , the w ord  “ m arriag e"  ap p ears  in m o re  than 8 00  sec tio n s  o f  federa l s ta tu tes  
and reg u la tio n s , and  the w o rd  " sp o u se ” ap p ears  3 ,1 0 0  tim es. In the ad m in is tra tio n  and  en fo rcem en t o f 
these law s, th e  federal g o v e rn m e n t d efin es  m arriag e  as a union o f  "o n e  m an  and  o n e  w o m an ” -  regard less 
o f  w hat A laska law  sta tes. T h e  I.R .S . w ill p robab ly  n o t recogn ize  jo in t tax  re tu rn s  filed by  hom osexual 
“m arried "  co u p les , n o r w ill th ese  co u p les  be e lig ib le  for the leave b en e fits  p ro v id ed  by the  F am ily  & 
M edica l L eav e  A ct o f  1993. H u n d red s  o f  o th e r p rogram s and b en efits  are also  im p lica ted , and  an 
exp losion  o f  litig a tio n  can  be ex p ec ted  to result.

B ecau se  re co g n itio n  o f  sam e-sex  m arriag es ra ises the m ost p ro found  cu ltu ra l and  legal issues, it is 
only ap p ro p ria te  that the issue  be d ec id ed  by vo ters, as SJR  42 w ill a llow . It is no t ap p ro p ria te  for one 
unelectcd  and u n ac co u n tab le  ju d g e  to set soc ia l p o licy  fo r the en tire  s ta te  o f  A laska .

Prepared  l>y M ike Pauley, S taff Aide to Senator l.o ren  Lem an, Vlce-Cltalr Senate HICSS Com m ittee (465-3841) 
Last Update: M areli 9, 1998
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Revision Date (Note if correction) ___________________________Dept. Affected Office of the Governor
Title Const. Amend: Relating to marriage_______________BRU Elective Operations________________

__________________________________ Component General and Primary_______________
Sponsor Senate HESS Committee__________________________  ____________________________________
Requester Senate Judiciary Committee_______________________ Component Serial No. #22

STATE OF ALASKA BILL NO. SJR42
1998 LEGISLATIVE SESSION

Expenditures/Revenues_______________________________(Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04
Personal Sen/ices 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

3.0

TOTAL OPERATING 3.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

3.0

TOTAL 3.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY98) cost: 
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)
This figures includes the cost of providing information about this issue in the Official Election Pamphlet, as 
required by AS 15.58, and the programming costs for counting votes cast on the measure. However, only 
four measures can be printed on a single ballot card. If this measure requires printing an additional ballot 
card, the costs will increase by S56.0.

Prepared by 
Division
Approved by C Lt. Governor Fran Ulmer 
Agency Office of the Lieutenant Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rov 9/97193tnform mwOMB Page 1 Of 1



N  A S  W
National Association of Social Workers

A L A S K A  C H A P T E R
Executive D irector 

Angela M. Salerno, ACSW

BOARD OF DIRECTORS

PRESIDENT 
John Waters, LCSW 
Fairbanks

PRESIDENT-ELECT 
Stisan LaBellc, MSW 
Anchorage

VICE-PRESIDENT 
Melanie Frederick, LCSW 
Anchorage

SECRETARY 
Sharon Bullock, LCSW 
Fairbanks

TREASURER
Nancy Jo Bleier, ACSW, LCSW 
Sitka

NORTHERN REGION 
Ann Davis Hopper, LCSW 
Fairbanks

SOUTHCENTRAL REGION 
Debra Lavender Bratcher,
LCSW
Anchorage

SOUTHCENTRAL REGION 
Susanne Nelson, ACSW 
Anchorage

SOUTHEASTERN REGION 
Marianne Mills, MSW 
Juneau

WESTERN REGION
Marvin Poyourow, LCSW, BCD
Nome

STUDENT REPRESENTATIVE
Dcniclria Cave
Fairbanks

STUDENT REPRESENTATIVE
Lynda Meyer
Anchorage

March 9, 1998

Senator Robin Taylor, Chair 
Judiciary Committee 
Alaska State Senate

RE: SJR 42

Dear Chairman Taylor:

The National Association of Social Workers (NASW) asserts that discrimination 
and intolerance against any group is damaging to the social, emotional, and 
economic well-being of the affected group and of society as a whole. It is the 
position of NASW that same-gender sexual orientation should be afforded the 
same respect and rights as opposite-gender orientation.

NASW opposes attempts to amend the Alaska State Constitution to ban same- 
gender marriage. Our constitution guards civil rights including marriage, a civil 
institution. Same-gender couples must be afforded the same legal and economic 
benefits extended to married opposite-gender couples such as spousal and 
dependent support benefits, benefits associated with health and other insurance 
and retirement, income-tax rates benefits, inheritance, child custody and 
property rights, as well as the simple recognition and equality to enter into a 
valid marriage contract.

Marriage is an intimate association for which citizens must be afforded the right 
to privacy. Amending the constitution is an inappropriate effort to restrict the 
privacy and freedom of Alaskans.

Finally, the referendum demanded by SJR 42 serves no practical purpose for 
Alaskans, and can only create an atmosphere of hatred and division. We urge 
you not to pass SJR 42 from committee,

Sincerely,

R E C E I V E D

MAR 9 H1998
Ans'd.......

John Waters, LCSW 
President, NASW Alaska Chapter

318 4th Street, Juneau, AK 99801 • (907) 586-4438 • FAX: (907) 586-4439 • naswak@alaska.net

mailto:naswak@alaska.net


NATIONAL ASSOCIATION OF SOCIAL WORKERS ALASKA CHAPTER
3l8 4thStreet, Juneau AK 99801 

586-4438 Fax:586-4439
X  naswak@alaska.nef

A L A S K A  C H A P T E R

NASW Alaska Policy Statement

Lesbian, Gav and Bi-Sexual Issues

T he N a tio n al A sso c ia tio n  o f  Social W o rk ers (N A S W ) asse rts  th a t d isc rim in a tio n  and  p re ju d ice  ag a in st 
any g ro u p  is d am ag in g  to  the so c ia l, em o tio n a l, and  eco n o m ic  w e ll-b e in g  o f  the affec ted  g roup  and  o f  
socie ty  as a  w h o le . It is the p o s itio n  o f  N A S W  th a t sam e-g en d er sexual o rien ta tio n  sh o u ld  be a ffo rded  the 
sam e re sp ec t an d  rig h ts  as o p p o site -g en d e r o rien ta tio n . N A S W  reco g n izes  that h o m o sex u a lity  and  
h o m o sex u al cu ltu re s  h av e  ex is ted  th ro u g h o u t h isto ry . H o m o sex u a ls  have been  su b jec t to lo ng-stand ing  
social c o n d e m n a tio n  and  d isc rim in a tio n . T o w ard  the e lim in a tio n  o f  th is  p re jud ice , N A S W  reco m m en d s 
legal and  p o litica l ac tio n  to:

•  w ork  to w ard  im p lem en ta tio n  o f  d o m estic  p a rtn e rsh ip  leg is la tio n  at local, sta te , and  na tio n al levels that 
in c lu d es lesb ian  and  gay  people.

•  en co u rag e  ad o p tio n  o f  law s that reco g n ize  in h eritan ce , insurance, ch ild  cu stody , p roperty , and  o th er 
righ ts  in lesb ian  and  gay  re la tionsh ips.

•  see e lec tio n  o f  se lf- id en tif ied  lesb ian , g ay  and  b isexual can d id a te s  in all po litica l ju risd ic tio n s , 

as w ell as  a n tid isc rim in a tio n  effo rts  w hich :

• seek  rep ea l o f, and  ac tiv e ly  cam p a ig n  aga inst, any  law s a llo w in g  d isc rim in a to ry  p rac tices  aga inst 
lesb ian , gay  an d  b isexual people.

•  en co u rag e  b ro ad en in g  o f  a ffirm ativ e  ac tio n  s ta tem en ts  in sta te  go v ern m en t, social agencies, 
u n iv e rs itie s , p ro fess io n a l asso c ia tio n s , and  fund ing  o rg an iza tio n s  to in c lu d e  sexual o rien ta tion .

•  w ork  to w ard  im p lem en ta tio n  o f  an tid isc rim in a tio n  p erso n n e l po lic ies  that co v er lesb ian , gay  and 
b isex u a l p eo p le  w ith in  the sta te  o f  A laska .

• in crease  p u b lic  aw aren ess  o f  the d isc rim in a tio n  ex p e rien ced  by lesb ian , gay  and  b isexual p eop le  and  
o f  the c o n trib u tio n s  to so c ie ty  m ade by lesb ian , gay  an d  b isexual people.

mailto:naswak@alaska.nef

