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T h i s  a n a l y s i s  e m u l a t e s  t h e  o r g a n i z a t i o n a l  s t r u c t u r e  o f  t h e  s t a t e s  o f  W a s h i n g t o n ,  O r e g o n  a n d  A r i z o n a .  E a c h  o f  
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T h e  c o n t i t u t i o n a l  a m e n d m e n t  p r o p o s e d  b y  t h i s  r e s o l u t i o n  w o u l d  b e  o n  t h e  b a l l o t  i n  1 9 9 8 .  I f  a p p r o v e d  b y  t h e  

v o t e r s ,  t h e  f i r s t  e l e c t i o n  o f  a n  a t t o r n e y  g e n e r a l  w o u l d  b e  w i t h  t h e  n e x t  g u b e r n a t o r i a l  e l e c t i o n  i n  N o v e m b e r ,

2 0 0 2 .  F i s c a l  i m p a c t  t o  O f f i c e  o f  t h e  G o v e r n o r  w o u l d  b e g i n  i n  F Y 0 3 .  T h e  f i s c a l  a n a l y s i s  i s  a t t a c h e d .
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SJR 10 fiscal anaysis:

This fiscal impact in below is for illustration purposes only and is based on 1997 costs 
and salaries. The fiscal impact associated with an elected attorney general would not be 
realized until FY03, and accurate costs will need to be identified then. Additionally, if 
the voters approve the constitutional amendment calling for an elected attorney general, 
the functions and duties o f the attorney general will need to be defined which may result 
in further fiscal impact.

This note assumes an increase in Governor’s staff by three positions -- an attorney, rg. 26, 
a paralegal, rg. 19, and an executive secretary, rg. 14. Fiscal note further assumes 
existing state-owned office space would be available and does not include lease costs.

Personal sendees: three PFTs

Contractual:

Supplies:

Equipment:

comm., phones, postage, tolls 
courier sves., subscripts, etc.

office/library supplies

office furniture, DP and 
communication equipment

199.5

18.6

9.6

39.2 *

Total first year costs: 266.9

* 39.2 first year set-up costs only and not 
required in subsequent years.
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This bill changes the Alaska Attorney General from an  appointed to an elected position. O ther than  speculation 
regarding impact on prosecutorial discretion, there is no impact to the Public Defender Agency.
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A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

S S S J R  1 0  p r o p o s e s  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  m a k i n g  t h e  a t t o r n e y  g e n e r a l  a n  

e l e c t e d  o f f i c e .  F u r t h e r ,  t h e  p r o p o s e d  a m e n d m e n t  d e s c r i b e s  t h e  d u t i e s  o f  t h e  a t t o r n e y  g e n e r a l ,  a n d  p r o h i b i t s  t h e  

g o v e r n o r  f r o m  m a k i n g  a  c h a n g e  i n  o r g a n i z a t i o n  o r  f u n c t i o n  o f  a  u n i t  o f  t h e  e x e c u t i v e  b r a n c h  h e a d e d  b y  t h e  

a t t o r n e y  g e n e r a l .  A s s u m i n g  t h i s  c o n s t i t u t i o n a l  a m e n d m e n t  w e r e  a p p r o v e d  b y  t h e  v o t e r s  o f  t h e  S t a t e  o f  A l a s k a  

i n  t h e  N o v e m b e r  1 9 9 8  g e n e r a l  e l e c t i o n ,  t h e  f i r s t  e l e c t e d  a t t o r n e y  g e n e r a l  w o u l d  t a k e  o f f i c e  i n  J a n u a r y  2 0 0 3 ,  F Y  

0 3 .  H o w e v e r ,  i t  a p p e a r s  t h a t  c h a n g e s  i n  t h e  d u t i e s  o f  t h e  a t t o r n e y  g e n e r a l  w o u l d  t a k e  p l a c e  u p o n  p a s s a g e  o f  

t h e  a m e n d m e n t ,  a s  e a r l y  a s  J a n u a r y  1 9 9 9 .

T h e  g r e a t e s t  f i s c a l  i m p a c t  o n  t h e  D e p a r t m e n t  o f  L a w  f r o m  t h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  c o m e s  f r o m  

e x p a n d e d  d u t i e s  a s  d e s c r i b e d  i n  S e c t i o n  2 8  ( c  ) .  T h i s  l a n g u a g e  i s  b r o a d e r  t h a n  t h e  l a n g u a g e  c u r r e n t l y  i n  A S  

4 4 . 2 3 . 0 2 0  i n  t w o  w a y s .  B y  i n c l u s i o n  o f  t h e  l a n g u a g e  " s t a t e  p u b l i c  c o r p o r a t i o n " ,  t h e  p r o p o s e d  a m e n d m e n t  

a p p e a r s  t o  i n c l u d e  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  a n d  U n i v e r s i t y  o f  A l a s k a  a s  e n t i t i e s  t h a t  t h e  a t t o r n e y  g e n e r a l  

s h a l l  d e f e n d  i n  c i v i l  a c t i o n s .  B o t h  o f  t h e s e  o r g a n i z a t i o n s  c u r r e n t l y  m a i n t a i n  t h e i r  o w n  c o u n s e l . ________________________________

P r e p a r e d  b y :  

D i v i s i o n :

J o a n  M .  K a s s o n

A p p r o v e d  b y  C o m m i s s i o n e r :  

A g e n c y :  ______________

A d m i n i s t r a t i v e  S e r v i c e s  D i v i s i o n

. y y \ . - r S ^ u
i u i c i o n  I \

B r u c e  N r  B o t o T h o ,  A t t o r n e y  G e n

D e p a r t m e n t  o f  L a w

P h o n e :

D a t e :

D a t e :

4 6 5 - 5 3 7 0

2 / 1 9 / 9 7

2 / 1 9 / 9 7

P R E P A R E R  T O  P R O V I D E  A L L  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R ' S  L E G I S L A T I V E  O F F I C E

For further distribution information, call the G ove rnor 's  Legislative Office

(Rev I0/96I 97fisno.xls/DBR Pago 1 of 3

FISCAL NOTE
FISCAL NOTE



STATE OF ALASKA
1997 LEG ISLATIVE SESSION

BILL NO . SSSJR 10

A N A L Y S I S  C O N T I N U A T I O N :

S e c o n d l y ,  S e c .  2 8  ( c  ) r e q u i r e s  t h e  s t a t e  " p r o s e c u t e  v i o l a t i o n s  o f  S t a t e  c r i m i n a l  l a w ,  i n c l u d i n g  i n f r a c t i o n s  a n d  

v i o l a t i o n s "  . T h e  d e p a r t m e n t  i s  a s s u m i n g  t h a t  t h e  c o u r t s  w o u l d  c o n t i n u e  t o  a l l o w  t h e  a t t o r n e y  g e n e r a l  b r o a d  

d i s c r e t i o n  o v e r  t h e  i n i t i a t i o n ,  p r o s e c u t i o n  ^ n d  d i s p o s i t i o n  o f  c a s e s ,  b o t h  c i v i l  a n d  c r i m i n a l .  F o r  e x a m p l e ;  u n d e r  

p r e s e n t  l a w ,  d i s t r i c t  a t t o r n e y s  d o  n o t  a p p e a r  i n  c o u r t  f o r  m o s t  m i n o r  t r a f f i c  v i o l a t i o n s .  T h e  c h a r g i n g  p o l i c e  

o f f i c e r  p r e s e n t s  t h e  s t a t e ' s  c a s e  t o  t h e  j u d g e .  I f  t h i s  l a n g u a g e  w e r e  t o  c a u s e  t h e  c o u r t  t o  r u l e  o t h e r w i s e ,  t h e  

e x p e n s e  t o  t h e  s t a t e  t o  h a v e  d i s t r i c t  a t t o r n e y s  a p p e a r  i n  e v e r y  c a s e  i n v o l v i n g  a  m i n o r  i n f r a c t i o n  o r  v i o l a t i o n  

w o u l d  b e  s u b s t a n t i a l .

H o w e v e r ,  t h e  d e p a r t m e n t  c a n n o t  m a k e  a  s i m i l a r  a s s u m p t i o n  a b o u t  t h e  a d d i t i o n  o f  s t a t e  c o r p o r a t i o n s  t o  i t s  

w o r k l o a d .  T h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  ( A R R C )  h a s  o n  s t a f f  t h r e e  f u l l  t i m e  a t t o r n e y s ,  a n d  e x p e n d s  

a p p r o x i m a t e l y  $ 2 0 0 . 0  a  y e a r  o n  c o n t r a c t  o u t s i d e  c o u n s e l .  T h e  U n i v e r s i t y  h a s  a  l e g a l  s t a f f  o f  f o u r  a t t o r n e y s .  

( T h e  a m o u n t  e x p e n d e d  f o r  U n i v e r s i t y  o u t s i d e  c o u n s e l  c o u l d  n o t  b e  o b t a i n e d  i n  t i m e .  A  r e v i s e d  f i s c a l  n o t e  w i l l  

b e  s u b m i t t e d  w h e n  t h e  a m o u n t  i s  a v a i l a b l e . )  T h e  D e p a r t m e n t  o f  L a w  c o u l d  n o t  a b s o r b  t h a t  c a s e l o a d  w i t h  

e x i s t i n g  r e s o u r c e s .  S i n c e  t h e  M a s k a  R a i l r o a d  C o r p o r a t i o n  i s  n o t  f u n d e d  w i t h  a  s t a t e  g e n e r a l  f u n d  

a p p r o p r i a t i o n ,  t h e  d e p a r t m e n t  s  a s s u m i n g  t h a t  i f  t h e i r  l e g a l  f u n c t i o n s  w e r e  t r a n s f e r r e d  t o  t h e  D e p a r t m e n t  o f  

L a w ,  t h e y  w o u l d  b e  f u n d e d  w i i h  i n t e r a g e n c y  r e c e i p t s  f r o m  t h e  A R R C ,  a n d  t h e  A R R C  w o u l d  i n  t u r n  f u n d  t h e  

r e i m b u r s a b l e  s e r v i c e s  a g r e e m e n t  w i t h  r a i l r o a d  r e v e n u e s .  T h e  u n i v e r s i t y ' s  l e g a l  s e r v i c e s  w o u l d  b e  f u n d e d  w i t h  

g e n e r a l  f u n d s .

T h e  f u l l - t i m e  e q u i v a l e n t  a t t o r n e y  c o s t  e s t i m a t e s  a r e  b a s e d  o n  t h e  d e p a r t m e n t ’ s  F Y 9 7  s t a n d a r d  a t t o r n e y  c o s t  

s c h e d u l e  ( $ 1 2 7 , 0 0 0 ) ,  w h i c h  i n c l u d e s  c . e r i c a l  s u p p o r t ,  c o m m u n i c a t i o n s ,  s p a c e ,  s u p p l i e s ,  d a t a  p r o c e s s i n g ,  a n d  

o t h e r  n o r m a l  o v e r h e a d  e x p e n s e s .  C a s e  s p e c i f i c  t r a v e l ,  o n e - t i m e  e q u i p m e n t  p u r c h a s e s ,  a n d  e x p e r t  w i t n e s s  

c o s t s  a r e  i n c l u d e d  s e p a r a t e l y .  S i n c e  c l e r i c a l  s u p p o r t  c o s t s ,  e x c e p t  f o r  o n e - t i m e  e q u i p m e n t  p u r c h a s e s  a r e  

i n c l u d e d  i n  t h e  r a t e ,  o n l y  P F T  p o s i t i o n  a u t h o r i z a t i o n  a n d  o n e - t i m e  e q u i p m e n t  c o s t s  o f  $ 6 . 5  p e r  l e g a l  s e c r e t a r y  

p o s i t i o n  w o u l d  b e  r e q u i r e d .

A s  a n  e l e c t e d  o f f i c i a l ,  t h e  a t t o r n e y  g e n e r a l  w o u l d  r e q u i r e  a s s i s t a n c e  w i t h  c o n s t i t u e n t  a n d  p r e s s  r e l a t i o n s  t h a t  

e x i s t i n g  r e s o u r c e s  w o u l d  b e  u n a b l e  t o  p r o v i d e .  A  S p e c i a l  A s s i s t a n t  t o  t h e  C o m m i s s i o n e r  II w o u l d  b e  n e c e s s a r y  

f o r  t h i s  p u r p o s e ,  b e g i n n i n g  i n  m i d - F Y 0 3 .

I n  a d d i t i o n ,  t h e  p r o p o s e d  a m e n d m e n t  r e m o v e s  t h e  g o v e r n o r ' s  o r g a n i z a t i o n a l  a n d  s u p e r v i s o r y  c o n t r o l s  o v e r  a n y  

f u n c t i o n  o r  u n i t  h e a d e d  b y  t h e  a t t o r n e y  g e n e r a l .  T h e s e  c o n t r o l s  a r e  n o r m a l l y  m a i n t a i n e d  t h r o u g h  e x e c u t i v e  

b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m p o s e d  o n  o t h e r  e x e c u t i v e  b r a n c h  a g e n c i e s  b y  t h e  D e p a r t m e n t  o f  

A d m i n i s t r a t i o n  a n d  t h e  O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  o n  b e h a l f  o f  t h e  g o v e r n o r .

I t  i s  a n t i c i p a t e d  t h a t  t h e  D e p a r t m e n t  o f  L a w  w o u l d  c o n t i n u e  t o  u s e  c e n t r a l l y  p r o v i d e d  s e r v i c e s  s u c h  a s  

a c c o u n t i n g ,  p u r c h a s i n g ,  l e a s i n g  a n d  s u p p l y ,  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g ,  i n f o r m a t i o n  m a n a g e m e n t ,  a n d  

d u p l i c a t i n g  s e r v i c e s  o n  a  " s e r v i c e  b u r e a u "  b a s i s  a n d  s t i l l  m a i n t a i n  t h e  a t t o r n e y  g e n e r a l ' s  f u n c t i o n s  f r e e  f r o m  t h e  

g o v e r n o r ' s  s u p e r v i s i o n .  P e r s o n n e l  a d m i n i s t r a t i o n ,  h o w e v e r ,  i s  m o r e  p r o b l e m a t i c .  T o  u s e  t h e  D e p a r t m e n t  o f  

A d m i n i s t r a t i o n ' s  c l a s s i f i c a t i o n  s y s t e m  w o u l d  r e t a i n  a n  e l e m e n t  o f  c o n t r o l  b y  t h e  g o v e r n o r  o v e r  t h e  D e p a r t m e n t  

o f  L a w  i n  t e r m s  o f  i m p o s i n g  f u n c t i o n a l  c h a n g e s  i n  p o s i t i o n  d e s c r i p t i o n s  a n d  d u t i e s .  T h e  d e p a r t m e n t  a s s u m e s  i t  

w o u l d  h a v e  t o  d o  i t s  o w n  c l a s s i f i c a t i o n s ,  c r e a t e  a n d  m a i n t a i n  p o s i t i o n  e l i g i b i l i t y  l i s t s ,  a n d  m a i n t a i n  a  m o r e  i n -  

d e p t h  r e c o r d s  s y s t e m  f o r  p e r s o n n e l  t h a n  i t  n o w  d o e s .  T h e  f i s c a l  n o t e  c o s t s  i n c l u d e  2  P F T  P e r s o n n e l  A s s i s t a n t  

I ( R 1 2 )  p o s i t i o n s ,  a n d  1 P F T  A d m i n i s t r a t i v e  C l e r k  I I I  ( R 1 0 )  p o s i t i o n s  t o  p e r f o r m  t h e s e  f u n c t i o n s .

A  b r e a k d o w n  o f  a l l  p r o j e c t e d  c o s t s  i s  a t t a c h e d .
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FISCAL NOTE

A N A L Y S I S  C O N T I N U A T I O N :

A n o t h e r  m a j o r  c o s t  t h a t  m a y  e v e n t u a l l y  o c c u r  a s  a  r e s u l t  o f  c h a n g i n g  f r o m  a n  a p p o i n t e d  t o  a n  e l e c t e d  a t t o r n e y  

g e n e r a l  w i l l  b e  t h e  p r o l i f e r a t i o n  o f  s p e c i a l  c o u n s e l  o n  t h e  s t a f f s  o f  m a j o r  d e p a r t m e n t s .  I n  o t h e r  s t a t e s  w i t h  

e l e c t e d  a t t o r n e y s  g e n e r a l ,  a g e n c y  c o u n s e l f h a v e  b e e n  e m p l o y e d  t o  g i v e  d e p a r t m e n t  h e a d s  a  " s e c o n d ”  o p i n i o n  i n  

c o n t r o v e r s i a l  m a t t e r s .  T h e s e  c o u n s e l  u s u a l l y  d o  n o t  h a v e  t h e  a u t h o r i t y  t o  l i t :g a t e ,  b u t  t h e y  p r o v i d e  l e g a l  a d v i c e  

t o  d e p a r t m e n t  h e a d s  a n d  s u b m i t  a m i c u s  b r i e f s  i n  l i t i g a t i o n  a f f e c t i n g  t h e i r  d e p a r t m e n t ' s  p r o g r a m s .  I t  i s  n o t  

u n u s u a l  i n  t h e s e  s t a t e s  t o  s e e  f o u r  o r  f i v e  s e p a r a t e  b r i e f s  f i l e d  i n  a  s i n g l e  m a t t e r ,  i n  a d d i t i o n  t o  t h e  a t t o r n e y  

g e n e r a l ' s  b r i e f ,  r e p r e s e n t i n g  t h e  v a r y i n g  v i e w p o i n t s  o f  d i f f e r e n t  a g e n c i e s .  C o s t s  f o r  a  s i n g l e  s p e c i a l  c o u n s e l ,  

i n c l u d i n g  s e c r e t a r i a l  a s s i s t a n c e ,  t o t a l  a p p r o x i m a t e l y  $ 1 5 0 , 0 0 0  p e r  y e a r  i n  1 9 9 7  d o l l a r s .  A l t h o u g h  i t  i s  h i g h l y  

s p e c u l a t i v e  a t  t h i s  t i m e  t o  a c c u r a t e l y  s a y  h o w  e x t e n s i v e  t h e  u s e  o f  i n - h o u s e  c o u n s e l  w i l l  b e  i f  t h e r e  i s  a n  e l e c t e d  

a t t o r n e y  g e n e r a l ,  o v e r  t i m e ,  i t  c o u l d  e a s i l y  e x c e e d  $ 1 , 5 0 0 , 0 0 0  p e r  f i s c a l  y e a r .

STATE OF A LASKA BILL N O ._  SSSJR 10
1997 LEG ISLATIVE SESSION
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ttwmm

SS S JR  10 - C o s t A n a ly s is

B e g i n n i n g  m i d - F Y 9 9

3  F T E  A t t o r n e y s  ( I V ,  I I I ,  I I I )  f o r  A R R C  w o r k  +  $ 5 . 0  e a c h ,  d i r e c t  c a s e  t r a v e l / c o n t r a c t u a l

1 F T E  L e g a l  S e c r e t a r y  I f o r  A R R C  w o r k  ( e q u i p m e n t  o n l y )

$ 2 0 0  A R R C  c o n t r a c t  o u t s i d e  c o u n s e l / e x p e r t s

1 0 0  3 2 2 . 5

2 0 0  8 . 7

3 0 0  2 5 8 . 5

4 0 0  6 . 3

5 0 0  2 6 . 0

6 2 2 . 0  I A R  ( f r o m  A R R C  r e v e n u e s )

B e g i n n i n g  m i d - F Y 9 9

4  F T E  A t t o r n e y s  f o r  U  o f  A  w o r k  +  $ 5 . 0  e a c h ,  d i r e c t  c a s e  c o s t s

2  F T E  L e g a l  S e c r e t a r y  f o r  U  o f  A  w o r k  ( e q u i p m e n t  o n l y )

U  o f  A  c o n t r a c t  w o r k  o u t s i d e  c o u n s e l / e x p e r t s  ( a m o u n t  u n k n o w n  a t  t i m e  o f  f i s c a l  n o t e  s u b m i t t a l )

1 0 0  4 3 0 . 0

200 11.6

3 0 0  7 8 . 0

4 0 0  8 . 4

5 0 0  3 9 . 0

5 6 7 . 0  G F

B e g i n n i n g  m i d - F Y 0 3

1 S p e c i a l  A s s i s t a n t  t o  t h e  A t t o r n e y  G e n e r a l  II  f o r  c o n s t i t u e n t  a n d  p r e s s  r e l a t i o n s ,  R 2 3 A

Gene ra l L e ga l S e rv ice s

100 7 8 . 3 1 2 3 9 . 1

200 5 . 0 1 2 2 . 5

3 0 0 8.6 1 2 4 . 3

4 0 0 3 . 3 1 2 1 . 7

5 0 0 6 . 5 6 . 5

1 0 1 . 7 5 4 . 1  G F

A d m i n  &  S u p p o r t

B e g i n n i n g  m i d - F Y 0 3  

2  P e r s o n n e l  A s s i s t a n t  I ,  R 1 2 A  

1 A d m i n i s t r a t i v e  C l e r k  I I I ,  R 1 0 A

C r e a t i o n  a n d  m a i n t e n a n c e  o f  e l i g i b l i l i t y  l i s t s ,  a n d  r e c o r d s  s y s t e m  m a i n t e n a n c e .

100 1 1 9 . 5 1 2 5 9 . 7

200 0.0 1 2 0.0
3 0 0 1 8 . 0 1 2 9 . 0

4 0 0 7 . 2 1 2 3 . 6

5 0 0 1 9 . 5 1 9 . 5

1 6 4 . 2 9 1 . 8
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

F I S C A L  N O T E
B IL L  NO. SSSJR 10 |

R e v i s i o n  D a t e _________________ ___________________________________________________^ e P 1, A f f e c t e d ____________________________________________O f f i c e  o f  t h e  G o v e r n o r

T i t l e  C o n s t .  A r n d t . :  E l e c t i o n  o f  a n  A t t o r n e y  G e n e r a l ________________ B R U  E l e c t i v e _O p e r a t i o n s __________________________

C o m p o n e n t  G e n e r a l  a n d  P r i m a r y  E l e c t i o n s _________

S p o n s o r  S e n a t o r  G r e e n ,  H a l f o r d ,  T a y l o r ,  S h a r p ___________________________  ________________________________________________________

R e q u e s t e r  S e n a t e  J u d i c i a r y ___________________________________________________________ C o m p o n e n t  S e r i a l  N o .  # 2 2

E x p e n d i t u r e s / R e v e n u e s ______________________________________________________  ( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G  E X P E N D I T U R E S F Y  9 8 F Y  9 9 F Y 0 0 F Y  0 1 F Y  0 2 F Y  0 3

P e r s o n a l  S e r v i c e s

T r a v e l

C o n t r a c t u a l 3 . 0

S u p p l i e s

E q u i p m e n t

L a n d  &  S t r u c t u r e s

G r a n t s  &  C l a i m s

M i s c e l l a n e o u s

T O T A L  O P E R A T I N G 0.0 3 . 0 0.0 0.0 0.0 0.0

C A P I T A L  E X P E N D I T U R E S

C H A N G E  I N  R E V E N U E S  [  ]

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F 3 . 0

1 0 0 5  G F / P r o g r a m  R e c e i p t s

1 0 3 7  G F / M e n t a l  H e a l t h

O t h e r

T O T A L 0.0 3 . 0 0.0 0.0 0.0 0.0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 7 )  c o s t :  

P O S I T I O N S

n o n e

F u l l - t i m e 0
P a r t - t i m e 0
T e m p o r a r y 0

A N A L Y S I S : ( A t t a c h  a  s o p a r a t o  p a g o  i t  n e c e s s a r y )

T h i s  f i g u r e  i n c l u d e s  t h e  c o s t  o f  p r o v i d i n g  i n f o r m a t i o n  a b o u t  t h i s  i s s u e  i n  t h e  O f f i c i a l  E l e c t i o n  P a m p h l e t  a s  r e q u i r e d  b y  A S  

1 5 . 5 8 ,  a n d  t h e  p r o g r a m m i n g  c o s t s  f o r  c o u n t i n g  v o t e s  c a ' s l  o n  t h e  m e a s u r e .  H o w e v e r ,  o n l y  f o u r  m e a s u r e s  c a n  b e  

p r i n t e d  o n  a  s i n g l e  b a l l o t  c a r d .  I f  t h i s  m e a s u r e  r e q u i r e s  p r i n t i n g  a n  a d d i t i o n a l  b a l l o t  c a r d ,  t h e  c o s t s  w i l l  i n c r e a s e  b y  

S 5 6 . 0 .

P r e p a r e d  b y  

D i v i s i o n

A p p r o v e d  b y  C o

f is c al  note

D a n a L a T o u r  f (  M f .

D i v i s i o n  o f  E l e c t i o n s

L t .  G o v e r n o r  F r a n  U l m e r

O f f i c e  o f  t h e  L i e u t e n a n t f G o v e r n o r ____________________( /

P h o n e

D a t e

D a t e

4 6 5 - 5 3 4 7

2 / 1 8 / 9 7

2 / 1 8 / 9 7
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(in accordance with Uniform Rule 23)

Judiciary Committee considered

DATE TURNED 
INTO OFFICE:

SS FOR SENATE JOINT RESOLUTION NO. 10

Proposing amendments to the Constitution of the State of Alaska relating to the election and the 
duties of the attorney general.

and recommends:

[ ] be replaced with 

[ ] adopt previous _

C S

C S

[ ] attached amendment(s)

[ ] adopt Letter of Intent by _ 

[ ] further referral to the____

Senate Bill:
[ ] same title 
[ ] new title 

House Bill:
[ ] same title 
[ ] technical title 
[ ] new: SCR"____

. Committee 

Committee
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R e v i s i o n  D a t e  ( N o t e  i f  c o r r e c t i o n )  _______________________________________ D e p t .  A f f e c t e d _________________ O f f i c e  o f  t h e  G o v e r n o r

T i t l e  C o n s t .  A m e n d :  E l e c t i o n  o f  a t t o r n e y  g e n e r a l  B R U  E l e c t i v e  O p e r a t i o n s ____________________________

____________________________________________________________________________________________________ C o m p o n e n t  G e n e r a l  a n d  P r i m a r y __________________________

S p o n s o r  S e n a t o r  T a y l o r ______________________________________________________ _____________________________________________

R e q u e s t e r  S e n a t e  J u d i c i a r y  C o m m i t t e e _________________________________ C o m p o n e n t  S e r i a l  N o  # 2 2

F I S C A L  N O T E  N o . _ j _
STATE OF ALASKA ^
1998 l e g i s l a t i v e  s e s s i o n  (s ) Pub lish  D ate: _ ± ilz2 J 9%

E x p e n d i t u r e s / R e v e n u e s __________________________________________________________( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G  E X P E N D I T U R E S F Y  9 9 F Y  0 9 F Y  0 1 F Y  0 2 F Y  0 3 F Y  0 4

P e r s o n a l  S e r v i c e s  

T r a v e l  

C o n t r a c t u a l  

S u p p l i e s  

E q u i p m e n t  

L a n d  &  S t r u c t u r e s  

G r a n t s  &  C l a i m s  

M i s c e l l a n e o u s

3 0

T O T A L  O P E R A T I N G 3 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

C A P I T A L  E X P E N D I T U R E S

C H A N G E  I N  R E V E N U E S  (__________ )

F U N D  S O U R C E _____________________________________________________________________________ ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  R e c e i p t s  

1 0 3 7  G F / M e n t a l  H e a l t h  

O t h e r  ( S p e c i f y  T y p e )

3 0

T O T A L 3 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 8 )  c o s t :  

P O S I T I O N S

F u l l - t i m e

P a r t - t i m e

T e m p o r a r y

( A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i t  n e c e s s a r y )

T h i s  f i g u r e s  i n c l u d e s  t h e  c o s t  o f  p r o v i d i n g  i n f o r m a t i o n  a b o u t  t h i s  i s s u e  i n  t h e  O f f i c i a l  E l e c t i o n  P a m p h l e t ,  a s  

r e q u i r e d  b y  A S  1 5 . 5 8 .  a n d  t h e  p r o g r a m m i n g  c o s t s  f o r  c o u n t i n g  v o t e s  c a s t  o n  t h e  m e a s u r e .  H o w e v e r ,  o n l y  

f o u r  m e a s u r e s  c a n  b e  p r i n t e d  o n  a  s i n g l e  b a l l o t  c a r d .  I f  t h i s  m e a s u r e  r e q u i r e s  p r i n t i n g  a n  a d d i t i o n a l  b a l l o t  

c a r d ,  t h e  c o s t s  w i l l  i n c r e a s e  b y  $ 5 6 . 0 .
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T E M P O R A R Y

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

S S S J R  1 0  p r o p o s e s  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  m a k i n g  t h e  a t t o r n e y  g e n e r a l  a n  

e l e c t e d  o f f i c e .  F u r t h e r ,  t h e  p r o p o s e d  a m e n d m e n t  d e s c r i b e s  t h e  d u t i e s  o f  t h e  a t t o r n e y  g e n e r a l ,  a n d  p r o h i b i t s  t h e  

g o v e r n o r  f r o m  m a k i n g  a  c h a n g e  i n  o r g a n i z a t i o n  o r  f u n c t i o n  o f  a  u n i t  o f  t h e  e x e c u t i v e  b r a n c h  h e a d e d  b y  t h e  

a t t o r n e y  g e n e r a l .  A s s u m i n g  t h i s  c o n s t i t u t i o n a l  a m e n d m e n t  w e r e  a p p r o v e d  b y  t h e  v o t e r s  o f  t h e  S t a t e  o f  A l a s k a  

i n  t h e  N o v e m b e r  1 9 9 8  g e n e r a l  e l e c t i o n ,  t h e  f i r s t  e l e c t e d  a t t o r n e y  g e n e r a l  w o u l d  t a k e  o f f i c e  i n  J a n u a r y  2 0 0 3 ,  F Y  

0 3 .  H o w e v e r ,  i t  a p p e a r s  t h a t  c h a n g e s  i n  t h e  d u t i e s  o f  t h e  a t t o r n e y  g e n e r a l  w o u l d  t a k e  p l a c e  u p o n  p a s s a g e  o f  

t h e  a m e n d m e n t ,  a s  e a r l y  a s  J a n u a r /  1 9 9 9 .

T h e  D e p a r t m e n t  o f  L a w  c a n n o t  a c c u r a t e l y  q u a n t i f y  a  f i s c a l  i m p a c t  f r o m  t h i s  r e s o l u t i o n .  H o w e v e r ,  i t  i s  c l e a r  

t h a t  t h e  i m p a c t  o n  t h e  s t a t e  w o u l d  b e  s i g n i f i c a n t .  I n  a d d i t i o n  t o  t h e  i m p a c t s  o n  t h e  D e p a r t m e n t  o f  L a w  

d i s c u s s e d  b e l o w ,  a n o t h e r  m a j o r  c o s t  t h a t  m a y  e v e n t u a l l y  o c c u r  a s  a  r e s u l t  o f  c h a n g i n g  f r o m  a n  a p p o i n t e d  t o  a n  

e l e c t e d  a t t o r n e y  g e n e r a l  w i l l  b e  t h e  p r o l i f e r a t i o n  o f  s p e c i a l  c o u n s e l  o n  t h e  s t a f f s  o f  m a j o r  d e p a r t m e n t s .  I n  o t h e r

far—
r v i c e s  D i v i s i o n  o  ( J  !
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FISCAL NOTE

A N A L Y S I S  C O N T I N U A T I O N :

s t a t e s  w i t h  e l e c t e d  a t t o r n e y s  g e n e r a l ,  a g e n c y  c o u n s e l  h a v e  b e e n  e m p l o y e d  t o  g i v e  d e p a r t m e n t  h e a d s  a  

" s e c o n d "  o p i n i o n  i n  c o n t r o v e r s i a l  m a t t e r s .  T h e s e  c o u n s e l  u s u a l l y  d o  n o t  h a v e  t h e  a u t h o r i t y  t o  l i t i g a t e ,  b u t  

t h e y  p r o v i d e  l e g a l  a d v i c e  t o  d e p a r t m e n t  h e a d s  a n d  s u b m i t  a m i c u s  b r i e f s  i n  l i t i g a t i o n  a f f e c t i n g  t h e i r  

d e p a r t m e n t ’ s  p r o g r a m s .  I t  i s  n o t  u n u s u a l  i n  t h e s e  s t a t e s  t o  s e e  f o u r  o r  f i v e  s e p a r a t e  b r i e f s  f i l e d  i n  a  s i n g l e  

m a t t e r ,  i n  a d d i t i o n  t o  t h e  a t t o r n e y  g e n e r a l ’ s  b r i e f ,  r e p r e s e n t i n g  t h e  v a r y i n g  v i e w p o i n t s  o f  d i f f e r e n t  a g e n c i e s .  

C o s t s  f o r  a  s i n g l e  s p e c i a l  c o u n s e l ,  i n c l u d i n g  s e c r e t a r i a l  a s s i s t a n c e ,  t o t a l  a p p r o x i m a t e l y  $ 1 5 0 , 0 0 0  p e r  y e a r  i n  

1 9 9 7  d o l l a r s .  A l t h o u g h  i t  i s  h i g h l y  s p e c u l a t i v e  a t  t h i s  t i m e  t o  a c c u r a t e l y  s a y  h o w  e x t e n s i v e  t h e  u s e  o f  i n -  

h o u s e  c o u n s e l  w i l l  b e  i f  t h e r e  i s  a n  e l e c t e d  a t t o r n e y  g e n e r a l ,  o v e r  t i m e ,  i t  c o u l d  e a s i l y  e x c e e d  $ 1 , 5 0 0 , 0 0 0  p e r  

f i s c a l  y e a r .

T h e  g r e a t e s t  p o t e n t i a l  f i s c a l  i m p a c t  o n  t h e  D e p a r t m e n t  o f  L a v /  f r o m  t h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  

c o m e s  f r o m  e x p a n d e d  d u t i e s  a s  d e s c r i b e d  i n  S e c t i o n  2 8  ( c  ) .  T h i s  l a n g u a g e  i s  b r o a d e r  t h a n  t h e  l a n g u a g e  

c u r r e n t l y  i n  A S  4 4 . 2 3 . 0 2 0  i n  t w o  w a y s .  B y  i n c l u s i o n  o f  t h e  l a n g u a g e  " s t a t e  p u b l i c  c o r p o r a t i o n " ,  t h e  

p r o p o s e d  a m e n d m e n t  a p p e a r s  t o  i n c l u d e  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  a n d  U n i v e r s i t y  o f  A l a s k a  a s  e n t i t i e s  

t h a t  t h e  a t t o r n e y  g e n e r a l  s h a l l  d e f e n d  i n  c i v i l  a c t i o n s .  B o t h  o f  t h e s e  o r g a n i z a t i o n s  c u r r e n t l y  m a i n t a i n  t h e i r  o w n  

c o u n s e l .

S e c o n d l y ,  S e c .  2 8  ( c  ) r e q u i r e s  t h e  s t a t e  " p r o s e c u t e  v i o l a t i o n s  o f  S t a t e  c r i m i n a l  l a w ,  i n c l u d i n g  i n f r a c t i o n s  a n d  

v i o l a t i o n s " .  T h e  d e p a r t m e n t  a s s u m e s  t h a t  t h e  c o u r t s  w o u l d  c o n t i n u e  t o  a l l o w  t h e  a t t o r n e y  g e n e r a l  b r o a d  

d i s c r e t i o n  o v e r  t h e  i n i t i a t i o n ,  p r o s e c u t i o n  a n d  d i s p o s i t i o n  o f  c a s e s ,  b o t h  c i v i l  a n d  c r i m i n a l .  F o r  e x a m p l e ,  u n d e r  

p r e s e n t  l a w ,  d i s t r i c t  a t t o r n e y s  d o  n o t  a p p e a r  i n  c o u r t  f o r  m o s t  m i n o r  t r a f f i c  v i o l a t i o n s .  T h e  c h a r g i n g  p o l i c e  

o f f i c e r  p r e s e n t s  t h e  s t a t e ' s  c a s e  t o  t h e  j u d g e .  I f  t h i s  l a n g u a g e  w e r e  t o  c a u s e  t h e  c o u r t  t o  r u l e  o t h e r w i s e ,  t h e  

e x p e n s e  t o  t h e  s t a t e  t o  h a v e  d i s t r i c t  a t t o r n e y s  a p p e a r  i n  e v e r y  c a s e  i n v o l v i n g  a  m i n o r  i n f r a c t i o n  o r  v i o l a t i o n  

w o u l d  b e  s u b s t a n t i a l .

H o w e v e r ,  t h e  d e p a r t m e n t  c a n n o t  m a k e  a  s i m i l a r  a s s u m p t i o n  a b o u t  t h e  a d d i t i o n  o f  s t a t e  c o r p o r a t i o n s  t o  i t s  

w o r k l o a d .  T h e  A l a s k a  R a i l r c a d  C o r p o r a t i o n  ( A R R C )  h a s  o n  s t a f f  t h r e e  f u l l  t i m e  a t t o r n e y s ,  a n d  c u r r e n t l y  

e x p e n d s  a p p r o x i m a t e l y  $ 2 0 0 , 0 0 0  a  y e a r  o n  c o n t r a c t  o u t s i d e  c o u n s e l .  T h e  U n i v e r s i t y  h a s  a  l e g a l  s t a f f  o f  f o u r  

a t t o r n e y s ,  a n d  e s t i m a t e s  t h e i r  a n n u a l  e x p e n d i t u r e s  o n  o u t s i d e  c o u n s e l  v a r i e s  y e a r - t o - y e a r  b e t w e e n  

a p p r o x i m a t e l y  $ 5 0 0 , 0 0 0  a n d  $ 1 , 5 0 0 , 0 0 0 .  P r e s u m a b l y ,  l e g a l  s e r v i c e s  c o u l d  b e  p r o v i d e d  t o  t h e s e  a g e n c i e s  

t h r o u g h  r e i m b u r s a b l e  s e r v i c e s  a g r e e m e n t s ,  a n d  t h e  D e p a r t m e n t  o f  L a w  w o u l d  r e q u i r e  s u f f i c i e n t  i n t e r a g e n c y  

r e c e i p t  a u t h o r i t y  t o  t a k e  o v e r  t h e s e  f u n c t i o n s .  P r a c t i c a l l y ,  w h e t h e r  t h e r e  w o u l d  b e  a d d i t i o n a l  c o s t s  ( o r  

s a v i n g s )  i n  i m p l e m e n t i n g  s u c h  a  t r a n s f e r  w o j l d  r e q u i r e  a  m o r e  d e t a i l e d  a n a l y s i s  t o  d e t e r m i n e .

I n  a d d i t i o n ,  t h e  p r o p o s e d  a m e n d m e n t  r e m o v e s  t h e  g o v e r n o r ' s  o r g a n i z a t i o n a l  a n d  s u p e r v i s o r y  c o n t r o l s  o v e r  a n y  

f u n c t i o n  o r  u n i t  h e a d e d  b y  t h e  a t t o r n e y  g e n e r a l .  T h e s e  c o n t r o l s  a r e  n o r m a l l y  m a i n t a i n e d  t h r o u g h  e x e c u t i v e  

b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m p o s e d  o n  o t h e r  e x e c u t i v e  b r a n c h  a g e n c i e s  b y  t h e  D e p a r t m e n t  o f  

A d m i n i s t r a t i o n  a n d  t h e  O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  o n  b e h a l f  o f  t h e  g o v e r n o r .

I t  i s  a n t i c i p a t e d  t h a t  t h e  D e p a r t m e n t  o f  L a w  w o u l d  c o n t i n u e  t o  u s e  c e n t r a l l y  p r o v i d e d  s e r v i c e s  s u c h  a s  

a c c o u n t i n g ,  p u r c h a s i n g ,  l e a s i n g  a n d  s u p p l y ,  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g ,  i n f o r m a t i o n  m a n a g e m e n t ,  a n d  

d u p l i c a t i n g  s e r v i c e s  o n  a  " s e r v i c e  b u r e a u "  b a s i s  a n d  s t i l l  m a i n t a i n  t h e  a t t o r n e y  g e n e r a l ' s  f u n c t i o n s  f r e e  f r o m  

t h e  g o v e r n o r ’ s  s u p e r v i s i o n .  P e r s o n n e l  a d m i n i s t r a t i o n ,  h o w e v e r ,  i s  m o r e  p r o b l e m a t i c .  T o  u s e  t h e  D e p a r t m e n t  

o f  A d m i n i s t r a t i o n ' s  c l a s s i f i c a t i o n  s y s t e m  w o u l d  r e t a i n  a n  e l e m e n t  o f  c o n t r o l  b y  t h e  g o v e r n o r  o v e r  t h e  

D e p a r t m e n t  o f  L a w  i n  t e r m s  o f  i m p o s i n g  f u n c t i o n a l  c h a n g e s  i n  p o s i t i o n  d e s c r i p t i o n s  a n d  d u t i e s .  T h e  

d e p a r t m e n t  a s s u m e s  i t  w o u l d  h a v e  t o  d o  i t s  o w n  c l a s s i f i c a t i o n s ,  c r e a t e  a n d  m a i n t a i n  p o s i t i o n  e l i g i b i l i t y  l i s t s ,  

a n d  m a i n t a i n  a  m o r e  i n - d e p t h  r e c o r d s  s y s t e m  f o r  p e r s o n n e l  t h a n  i t  n o w  d o e s .  T h e  d e p a r t m e n t  e s t i m a t e s  i t  

w o u l d  r e q u i r e  2  n e w  P F T  P e r s o n n e l  A s s i s t a n t  I ( R 1 2 )  p o s i t i o n s ,  a n d  1 P F T  A d m i n i s t r a t i v e  C l e r k  I I I  ( R 1 0 )
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FISCAL NOTE

A N A L Y S I S  C O N T I N U A T I O N ;

p o s i t i o n ,  a t  a n  e s t i m a t e d  c o s t  o f  $ 2 1 7 , 0 0 0  p e r  y e a r  1 1 p e r f o r m  t h e s e  f u n c t i o n s  ( u s i n g  F Y  9 8  s a l a r i e s  f o r  

i l l u s t r a t i o n  p u r p o s e s ) .

A s  d i s c u s s e d  i n  t h e  n a r r a t i v e  a b o v e ,  o u t s i d e  c o u n s e l  c o s t s  f o r  t h e  U n i v e r s i t y  c a n  v a r y  w i d e l y  a n d  a c t u a l  t r a n s f e r  

o f  t h e s e  l e g a l  s e r v i c e  r e s p o n s i b i l i t i e s  t o  t h e  A t t o r n e y  G e n e r a l  w o u l d  r e q u i r e  a  m o r e  d e t a i l e d  a n a l y s i s  t o  i d e n t i f y  

s p e c i f i c  c o s t s  a n d / o r  s a v i n g s  f r o m  t h e  t r a n s f e r .  T h e  f o l l o w i n g  s u m m a r i z e s  t h e  p o t e n t i a l  f i s c a l  i m p a c t  t o  t h e  

D e p a r t m e n t  o f  L a w  t h a t  w e  c a n  i d e n t i f y  a t  t h i s  t i m e  u s i n g  t h e  d e p a r t m e n t ’ s  1 9 9 7  s t a n d a r d  a t t o r n e y  c o s t  

s c h e d u l e  f o r  a  f u l l - t i m e  e q u i v a l e n t  a t t o r n e y  p o s i t i o n ,  i n c l u d i n g  s t a n d a r d  o v e r h e a d s  ( c l e r i c a l  s u p p o r t ,  

c o m m u n i c a t i o n s ,  s p a c e ,  s u p p l i e s ,  d a t a  p r o c e s s i n g ,  e t c . ) ,  a n d  1 9 9 7  s a l a r i e s  a n d  c o s t s  f o r  n o n - c o s t  s c h e d u l e  

p o s i t i o n s .

A R R C  L e g a l  S e r v i c e s  T r a n s f e r  ( b e g i n n i n g  m i d - F Y 9 9 )

3  F T E  A t t o r n e y s  @  $ 1 2 7 . 0  $ 3 8 1 . 0

D i r e c t  c a s e  c o s t s  @  $ 5 . 0  p e r  a t t o r n e y  $ 1 5 . 0

1 . 5  P F T  L e g a l  S e c r e t a r y  p o s i t i o n  a u t h o r i z a t i o n s  $ 0 . 0

O n e - t i m e  e q u i p m e n t  p u r c h a s e s  f o r  n e w  p o s i t i o n s  @  $ 6 . 5  $ 3 2 . 5

C o n t r a c t  o u t s i d e  c o u n s e l / e x p e r t s  @  e s t i m a t e d  $ 2 0 0 . 0  $ 2 0 0 . 0

$ 6 2 8 . 5

U n i v e r s i t y  o f  A l a s k a  L e g a l  S e r v i c e s  T r a n s f e r  ( b e g i n n i n g  m i d - F Y 9 9 )

4  F T E  A t t o r n e y s  @  $ 1 2 7 . 0  $ 5 0 8 . 0

D i r e c t  c a s e  c o s t s  @  $ 5 . 0  p e r  a t t o r n e y  $ 2 0 . 0

2  P F T  L e g a l  S e c r e t a r y  p o s i t i o n  a u t h o r i z a t i o n s  $ 0 - 0

O n e - t i m e  e q u i p m e n t  p u r c h a s e s  f o r  n e w  p o s i t i o n s  @  $ 6 . 5  $ 3 9 . 0

C o n t r a c t  o u t s i d e  c o u n s e l / e x p e r t s  @  e s t i m a t e d  $ 5 0 0 . 0  t o  $ 1 , 5 0 0 . 0  $ 5 0 0 . 0

$ 1 , 0 6 7 . 0

A d m i n i s t r a t i o n  &  S u p p o r t  P e r s o n n e l  C l a s s i f i c a t i o n  S y s t e m  ( b e g i n n i n g  m i d - F Y 0 3 )

2  P e r s o n n e l  A s s i s t a n t  I @  $ 4 9 . 6  $ 9 9 . 1

1 A d m i n i s t r a t i v e  C l e r k  II I @  $ 4 5 . 5  $ 4 5 . 5

O n e - t i m e  e q u i p m e n t  p u r c h a s e s  f o r  n e w  p o s i t i o n s  @  $ 6 . 5  $ 1 9 - 5

$ 1 6 4 . 2
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T e m p o r a r y

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

S S S J R  1 0  p r o p o s e s  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  m a k i n g  t h e  a t t o r n e y  g e n e r a l  a n  e l e c t e d  

o f f i c e .  F u r t h e r ,  t h e  p r o p o s e d  a m e n d m e n t  d e s c r i b e s  t h e  d u t i e s  o f  t h e  a t t o r n e y  g e n e r a l ,  a n d  p r o h i b i t s  t h e  g o v e r n o r  f r o m  

m a k i n g  a  c h a n g e  i n  o r g a n i z a t i o n  o r  f u n c t i o n  o f  a  u n i t  o f  t h e  e x e c u t i v e  b r a n c h  h e a d e d  b y  t h e  a t t o r n e y  g e n e r a l .  A s s u m i n g  

t h i s  c o n s t i t u t i o n a l  a m e n d m e n t  w e r e  a p p r o v e d  b y  t h e  v o t e r s  o f  t h e  S t a t e  o f  A l a s k a  i n  t h e  N o v e m b e r  1 9 9 8  g e n e r a l  

e l e c t i o n ,  t h e  f i r s t  e l e c t e d  a t t o r n e y  g e n e r a l  w o u l d  t a k e  o f f i c e  i n  J a n u a r y  2 0 0 3 ,  F Y  0 3 .  H o v ' e v e r ,  i t  a p p e a r s  t h a t  c h a n g e s  i n  

t h e  d u t i e s  o f  t h e  a t t o r n e y  g e n e r a l  w o u l d  t a k e  p l a c e  u p o n  p a s s a g e  o f  t h e  a m e n d m e n t ,  a s  e a r l y  a s  J a n u a r y  1 9 9 9 .

T h e  g r e a t e s t  f i s c a l  i m p a c t  o n  t h e  D e p a r t m e n t  o f  L a w  f r o m  t h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  c o m e s  f r o m  

e x p a n d e d  d u t i e s  a s  d e s c r i b e d  i n  S e c t i o n  2 8 ( c ) .  T h i s  l a n g u a g e  i s  b r o a d e r  t h a n T t h e  l a n g u a g e  c u r r e n t l y  i n  A S  4 4 . 2 3 . 0 2 0
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FISCAL NOTE

A N A L Y S I S  C O N T I N U A T I O N

i n  t w o  w a y s .  B y  i n c l u s i o n  o f  t h e  l a n g u a g e  " s t a t e  p u b l i c  c o r p o r a t i o n " ,  t h e  p r o p o s e d  a m e n d m e n t  a p p e a r s  t o  i n c l u d e  t h e  

A l a s k a  R a i l r o a d  C o r p o r a t i o n  a n d  U n i v e r s i t y  o f  A l a s k a  a s  e n t i t i e s  t h a t  t h e  a t t o r n e y  g e n e r a l  s h a l l  d e f e n d  i n  c i v i l  a c t i o n s .  

B o t h  o f  t h e s e  o r g a n i z a t i o n s  c u r r e n t l y  m a i n t a i n  t h e i r  o w n  c o u n s e l .

S e c o n d l y ,  S e c .  2 8 ( c )  r e q u i r e s  t h e  s t a t e  " p r o s e c u t e  v i o l a t i o n s  o f  S t a t e  c r i m i n a l  l a w ,  i n c l u d i n g  i n f r a c t i o n s  a n d  v i o l a t i o n s " .  

T h e  d e p a r t m e n t  a s s u m e s  t h a t  t h e  c o u r t s  w o u l d  c o n t i n u e  t o  a l l o w  t h e  a t t o r n e y  g e n e r a l  b r o a d  d i s c r e t i o n  o v e r  t h e  i n i t i a t i o n ,  

p r o s e c u t i o n  a n d  d i s p o s i t i o n  o f  c a s e s ,  b o t h  c i v i l  a n d  c r i m i n a l .  F o r  e x a m p l e ,  u n d e r  p r e s e n t  l a w ,  d i s t r i c t  a t t o r n e y s  d o  n o t  

a p p e a r  i n  c o u r t  f o r  m o s t  m i n o r  t r a f f i c  v i o l a t i o n s .  T h e  c h a r g i n g  p o l i c e  o f f i c e r  p r e s e n t s  t h e  s t a t e ' s  c a s e  t o  t h e  j u d g e .  I f  t h i s  

l a n g u a g e  w e r e  t o  c a u s e  t h e  c o u r t  t o  r u l e  o t h e r w i s e ,  t h e  e x p e n s e  t o  t h e  s t a t e  t o  h a v e  d i s t r i c t  a t t o r n e y s  a p p e a r  i n  e v e r y  

c a s e  i n v o l v i n g  a  m i n o r  i n f r a c t i o n  o r  v i o l a t i o n  w o u l d  b e  s u b s t a n t i a l .

H o w e v e r ,  t h e  d e p a r t m e n t  c a n n o t  m a k e  a  s i m i l a r  a s s u m p t i o n  a b o u t  t h e  a d d i t i o n  o f  s t a t e  c o r p o r a t i o n s  t o  i t s  w o r k l o a d .  T h e  

A l a s k a  R a i l r o a d  C o r p o r a t i o n  ( A R R C )  h a s  o n  s t a f f  t h r e e  f u l l  t i m e  a t t o r n e y s ,  a n d  c u r r e n t l y  e x p e n d s  a p p r o x i m a t e l y  $ 2 0 0 . 0  a  

y e a r  o n  c o n t r a c t  o u t s i d e  c o u n s e l .  T h e  U n i v e r s i t y  h a s  a  l e g a l  s t a f f  o f  f o u r  a t t o r n e y s ,  a n d  e s t i m a t e s  t h e i r  a n n u a l  

e x p e n d i t u r e s  o n  o u t s i d e  c o u n s e l  a t  a p p r o x i m a t e l y  $ 1  m i l l i o n .  P r e s u m a b l y ,  l e g a l  s e r v i c e s  c o u l d  b e  p r o v i d e d  t o  t h e s e  

a g e n c i e s  t h r o u g h  r e i m b u r s a b l e  s e r v i c e s  a g r e e m e n t s ,  a n d  t h e  D e p a r t m e n t  c f  L a w  w c u l d  r e q u i r e  s u f f i c i e n t  i n t e r a g e n c y  

r e c e i p t  a u t h o r i t y  t o  t a k e  o v e r  t h e s e  f u n c t i o n s .  P r a c t i c a l l y ,  w h e t h e r  t h e r e  w o u l d  b e  a d d i t i o n a l  c o s t s  ( o r  s a v i n g s )  i n  

i m p l e m e n t i n g  s u c h  a  t r a n s f e r  w o u l d  r e q u i r e  a  m o r e  d e t a i l e d  a n a l y s i s  t o  d e t e r m i n e .

T h i s  f i s c a l  n o t e  a s s u m e s  t h e  s a m e  s t a f f  a n d  c o n t r a c t u a l  l e v e l s  a s  t h o s e  e n t i t i e s  c u r r e n t l y  m a i n t a i n .  T h e  f u l l - t i m e  

e q u i v a l e n t  a t t o r n e y  c o s t  e s t i m a t e s  a r e  b a s e d  o n  t h e  d e p a r t m e n t ' s  F Y 9 8 / 9 9  s t a n d a r d  a t t o r n e y  c o s t  s c h e d u l e  ( $ 1 3 3 , 5 1 7 ) ,  

w h i c h  i n c l u d e s  c l e r i c a l  s u p p o r t ,  c o m m u n i c a t i o n s ,  s p a c e ,  s u p p l i e s ,  d a t a  p r o c e s s i n g ,  a n d  o t h e r  n o r m a l  o v e r h e a d  e x p e n s e s .  

C a s e  s p e c i f i c  t r a v e l ,  o n e - t i m e  e q u i p m e n t  p u r c h a s e s ,  a n d  e x p e r t  w i t n e s s  a n d  o u t s i d e  c o u n s e l  c o s t s  a r e  i n c l u d e d  

s e p a r a t e l y .  C l e r i c a l  s u p p o r t  c o s t s ,  e x c e p t  f o r  o n e - t i m e  e q u i p m e n t  p u r c h a s e s ,  a r e  i n c l u d e d  i n  t h e  r a t e  a t  a n  a p p r o x i m a t e  

r a t i o  o f  o n e  c l e r i c a l  s u p p o r t  p o s i t i o n  f o r  e v e r y  t h r e e  a t t o r n e y  p o s i t i o n s .  P o s i t i o n  a u t h o r i z a t i o n s  a n d  o n e - t i m e  e q u i p m e n t  

c o s t s  o f  $ 6 . 5  p e r  c l e r i c a l  p o s i t i o n  a r e  r e q u i r e d .

I n  a d d i t i o n ,  t h e  p r o p o s e d  a m e n d m e n t  r e m o v e s  t h e  g o v e r n o r ' s  o r g a n i z a t i o n a l  a n d  s u p e r v i s o r y  c o n t r o l s  o v e r  a n y  f u n c t i o n  

o r  u n i t  h e a d e d  b y  t h e  a t t o r n e y  g e n e r a l .  T h e s e  c o n t r o l s  a r e  n o r m a l l y  m a i n t a i n e d  t h r o u g h  e x e c u t i v e  b r a n c h  p r o c e d u r a l  

r e q u i r e m e n t s  i m p o s e d  o n  o t h e r  e x e c u t i v e  b r a n c h  a g e n c i e s  b y  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  a n d  t h e  O f f i c e  o f  

M a n a g e m e n t  a n d  B u d g e t  o n  b e h a l f  o f  t h e  g o v e r n o r .

I t  i s  a n t i c i p a t e d  t h a t  t h e  D e p a r t m e n t  o f  L a w  w o u l d  c o n t i n u e  t o  u s e  c e n t r a l l y  p r o v i d e d  s e r v i c e s  s u c h  a s  a c c o u n t i n g ,  

p u r c h a s i n g ,  l e a s i n g  a n d  s u p p l y ,  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g ,  i n f o r m a t i o n  m a n a g e m e n t ,  a n d  d u p l i c a t i n g  s e r v i c e s  o n  a  

" s e r v i c e  b u r e a u "  b a s i s  a n d  s t i l l  m a i n t a i n  t h e  a t t o r n e y  g e n e r a l ' s  f u n c t i o n s  f r e e  f r o m  t h e  g o v e r n o r ' s  s u p e r v i s i o n .  P e r s o n n e l  

a d m i n i s t r a t i o n ,  h o w e v e r ,  i s  m o r e  p r o b l e m a t i c .  T o  u s e  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n ’ s  c l a s s i f i c a t i o n  s y s t e m  w o u l d  

r e t a i n  a n  e l e m e n t  o f  c o n t r o l  b y  t h e  g o v e r n o r  o v e r  t h e  D e p a r t m e n t  o f  L a w  i n  t e r m s  o f  i m p o s i n g  f u n c t i o n a l  c h a n g e s  i n  

p o s i t i o n  d e s c r i p t i o n s  a n d  d u t i e s .  T h e  d e p a r t m e n t  a s s u m e s  i t  w o u l d  h a v e  t o  d o  i t s  o w n  c l a s s i f i c a t i o n s ,  c r e a t e  a n d  

m a i n t a i n  p o s i t i o n  e l i g i b i l i t y  l i s t s ,  a n d  m a i n t a i n  a  m o r e  i n - d e p t h  r e c o r d s  s y s t e m  f o r  p e r s o n n e l  t h a n  i t  n o w  d o e s .  T h e  

d e p a r t m e n t  e s t i m a t e s  i t  w o u l d  r e q u i r e  2  n e w  P F T  P e r s o n n e l  A s s i s t a n t  I ( R 1 2 )  p o s i t i o n s ,  a n d  1 P F T  A d m i n i s t r a t i v e  C l e r k  

III ( R 1 0 )  p o s i t i o n ,  a t  a n  e s t i m a t e d  c o s t  o f  $ 1 6 2 , 8 0 0  p e r  y e a r  t o  p e r f o r m  t h e s e  f u n c t i o n s  ( u s i n g  F Y  9 9  s a l a r i e s  f o r  

i l l u s t r a t i o n  p u r p o s e s ) .

A l t h o u g h  n o t  i n c l u d e d  i n  t h i s  f i s c a l  n o t e ,  a n o t h e r  m a j o r  c o s t  t h a t  m a y  e v e n t u a l l y  o c c u r  a s  a  r e s u l t  o f  c h a n g i n g  f r o m  a n  

a p p o i n t e d  t o  a n  e l e c t e d  a t t o r n e y  g e n e r a l  w i l l  b e  t h e  p r o l i f e r a t i o n  o f  s p e c i a l  c o u n s e l  o n  t h e  s t a f f s  o f  m a j o r  d e p a r t m e n t s .  I n  

o t h e r  s t a t e s  w i t h  e l e c t e d  a t t o r n e y s  g e n e r a l ,  a g e n c y  c o u n s e l  h a v e  b e e n  e m p l o y e d  t o  g i v e  d e p a r t m e n t  h e a d s  a  " s e c o n d "  

o p i n i o n  i n  c o n t r o v e r s i a l  m a t t e r s .  T h e s e  c o u n s e l  u s u a l l y  d o  n o t  h a v e  t h e  a u t h o r i t y  t o  l i t i g a t e ,  b u t  t h e y  p r o v i d e  l e g a l  a d v i c e  

t o  d e p a r t m e n t  h e a d s  a n d  s u b m i t  A m i c u s  b r i e f s  i n  l i t i g a t i o n  a f f e c t i n g  t h e i r  d e p a r t m e n t ' s  p r o g r a m s .  I t  i s  n o t  u n u s u a l  i n  

t h e s e  s t a t e s  t o  s e e  f o u r  o r  f i v e  s e p a r a t e  b r i e f s  f i l e d  i n  a  s i n g l e  m a t t e r ,  i n  a d d i t i o n  t o  t h e  a t t o r n e y  g e n e r a l ' s  b r i e f ,

STATE OF ALASKA BILL NO. SSSJR 10
1S.T8 LEGISLATIVE SESSION
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FISCAL NOTE

STATE OF ALASKA
1998 LEGISLATIVE SESSION

BILL NO. SSSJR 10

- # 3
A N A L Y S I S  C O N T I N U A T I O N

r e p r e s e n t i n g  t h e  v a r y i n g  v i e w p o i n t s  o f  d i f f e r e n t  a g e n c i e s .  C o s t s  f o r  a  s i n g l e  s p e c i a l  c o u n s e l ,  i n c l u d i n g  s e c r e t a r i a l  

a s s i s t a n c e ,  t o t a l  a p p r o x i m a t e l y  $ 1 5 0 , 0 0 0  p e r  y e a r .  A l t h o u g h  i t  i s  h i g h l y  s p e c u l a t i v e  a t  t h i s  t i m e  t o  a c c u r a t e l y  s a y  h o w  

e x t e n s i v e  t h e  u s e  o f  i n - h o u s e  c o u n s e l  w i l l  b e  i f  t h e r e  i s  a n  e l e c t e d  a t t o r n e y  g e n e r a l ,  o v e r  t i m e ,  i t  c o u l d  e a s i l y  e x c e e d  

$ 1 , 5 0 0 , 0 0 0  p e r  f i s c a l  y e a r .

C o s t  A n a l y s i s

C i v i l  D i v i s i o n  B R U ,  T r a n s p o r t a t i o n  C o m p o n e n t

B e g i n n i n g  m i d - F Y 9 9

3  F T E  A t t o r n e y s  f o r  A R R C  w o r k  +  $ 5 . 0  e a c h  d i r e c t  c a s e  c o s t s  ( D C C )  

1 F T E  L e g a l  S e c r e t a r y  f o r  A R R C  w o r k  ( e q u i p m e n t  o n l y )

$ 2 0 0 . 0  A R R C  c o n t r a c t  o u t s i d e  c o u n s e l  a n d  e x o e r t s  ( D C C )

P e r  P o s i t i o n  C o s t F T E I n - H o u s e D C C T O T A L

100 $ 1 1 3 . 2 x  3 $ 3 3 9 . 6 $ 3 3 9 . 6

200 $ 0 . 3 x  3 $ 0 . 9 $ 7 . 5 $ 8 . 4

3 0 0 $ 1 8 . 2 x  3 $ 5 4 . 6 $ 2 0 7 . 5 $ 2 6 2 . 1

4 0 0 $ 1 . 8 x  3 $ 5 . 4 $ 5 . 4

5 0 0 $ 6 . 5 x  4 $ 2 o . O $ 2 6 . 0

T o t a l  A R R C $ 1 4 0 . 0 $ 4 2 6 . 5 $ 2 1 5 . 0 $ 6 4 1 . 5

C i v i l  D i v i s i o n  B R U ,  N e w  U n i v e r s i t y  C o m p o n e n t

4 F T E  A t t o r n e y s  f o r  U  o f  A  w o r k  +  $ 5 . 0  e a c h  d i r e c t  c a s e  c o s t s

1 . 5 F T E  L e g a l  S e c r e t a r y  f o r  U  o f  A  w o r k  ( e q u i p m e n t  o n l y )

$ 1 , 0 0 0 . 0 U  o f  A  c o n t r a c t  o u t s i d e  c o u n s e l  a r d  e x p e r t s

P e r  P o s i t i o n  C o s t F T c I n - H o u s e D C C T O T A L

100 $ 1 1 3 . 2 x  4 $ 4 5 2 . 8 $ 4 5 2 . 8

200 $ 0 . 3 x  4 $ 1 . 2 $ 1 0 . 0 $ 1 1 . 2

3 0 0 $ 1 8 . " x  4 $ 7 2 . 8 $ 1 , 0 1 0 . 0 $ 1 , 0 8 2 . 8

4 0 0 $ 1 . 8 x  4 $ 7 . 2 $ 7 . 2

5 0 0 $ 6 . 5 x  6 $ 3 9 . 0 $ 3 9 . 0

T o t a l  U  o f  A $ 1 4 0 . 0 $ 5 7 3 . 0 $ 1 , 0 2 0 . 0 $ 1 , 5 9 3 . 0

A d m i n i s t r a t i o n  a n d  S u p p o r t  B R U ,  A d m i n i s t r a t i v e  S e r v i c e s  D i v i s i o n  C o m p o n e n t

B e g i n n i n g  m i d - F Y 0 3

2  P e r s o n n e l  A s s i s t a n t  I ,  R a n g e  1 2 A  

1 A d m i n i s t r a t i v e  C l e r k  I I I ,  R a n g e  1 0 A

P e r  P A  I C o s t F T E P A  I A C  l i l T O T A L

100 $ 4 0 . 8 x  2 $ 8 1 . 7 $ 3 6 . 4 $ 1 1 8 . 1

200 $ 0 . 0 x  2 $ 0 . 0 $ 0 . 0 $ 0 . 0

3 0 0 $ 6 . 0 x  2 $ 1 2 . 0 $ 6 . 0 $ 1 8 . 0

4 0 0 $ 2 . 4 x  2 $ 4 . 8 $ 2 . 4 $ 7 . 2

5 0 0 $ 6 . 5 x  2 $ 1 3 . 0 $ 6 . 5 $ 1 9 . 5

T o t a l $ 5 5 . 7 $ 1 1 1 . 5 $ 5 1 . 3 $ 1 6 2 . 8
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S T A T E  O F  A L A S K A
1008 L E G IS L A T IV E  S E S S IO N

F I S C A L  N O T E
B I L L  N O . S S S J It 10 ( JU D l

R e v i s i o n  D a t e :  ___________________________________________________________________________  D e p a r t m e n t  A f f e c t e d :  A d m i n i s t r a t i o n

T i t l e :  " P r o p o s i n g  a m e n d m e n t s  t o  t h e  C o n s t i t u t i o n  o f  t h e   B R U :  L e g a l  a n d  A d v o c a c y  S e r v i c e s

S t .  o f  A l a s k a  r e l a t i n g  t o  t h e  e l e c t i o n  a n d  d u t i e s  o f  t h e  A t t o r n e y

G e n e r a l " _______________________________________________________________________________________ C o m p o n e n t :  P u b l i c  D e f e n d e r  A g e n c y

S p o n s o r :  S e n .  G r e e n ____________________________________________________________________ ____________________________________________________________________

R e q u e s t o r :  ( S )  J U D ______________________________________________________________________  C O M P O N E N T  S E R I A L  N O .  1 6 3 1

E X P E N D I T U R E S / R E V E N U E S : __________________   ( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G  E X P E N D I T U R E S F Y  9 9 F Y  0 0 F Y  0 1 F Y  0 2 F Y  0 3 F Y  0 4

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P L I E S

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S .  C L A I M S

M I S C E L W N E O U S

. . T O T A L  O P E R A T I N G .  0 , 0 0,0 ________  0 , 0 . 0.0 0,0 0,0

.CAPITAL EXPENDITURES ! o.o ! . 0,0 0,0 I . 0,0.... 0.0 I 0,0

C H A N G E  I N  R E V E N U E S  (  ) I 0.0 I 0.0 0 . 0  I 0.0 0.0 0.0

F U N D  S O U R C E : ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  R e c e i p t s  

1 0 3 7  G F / M e n t a l  H e a l t h  

O T H E R
■

T O T A L ............. 0.0 0,0 0,0 ........................ 0 , 0 0.0 0.0
Estimate of any current year (FY 98) cost: S 0.0 
POSITIONS;_____________________ ___________
F U L L - T I M E

P A R T - T I M E

T E M P O R A R Y ........................................................

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y . )

T H I S  B I L L  C H A N G E S  T H E  A L A S K A  A T T O R N E Y  G E N E R A L  F R O M  A N  A P P O I N T E D  T O  A N  E L E C T E D  P O S I T I O N .  

O T H E R  T H A N  S P E C U L A T I O N  R E G A R D I N G  I M P A C T  O N  P R O S E C U T O R I A L  D I S C R E T I O N ,  T H E R E  I S  N O  I M P A C T  

T O  T H E  P U B L I C  D E F E N D E R  A G E N C Y .

D i v i s i o n :  P u b l i c  D e f e n d e r  A g e n c v

A p p r o v e d  b v  C o m m i s s i o n e r :  M a r k  B o v e f " ' L T T J a l a _____

A g e n c v :  D e p a r t m e n t  o f  A d m i n i s t r a t i o n

P h o n e :

D a t e :

< 9 0 7 )  2 6 4 - 4 4 1 4

D a t e :

Rev: 04/98 jd

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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F I S C A L ,  N O T E
S T A T E  O F  A L A S K A

11MI8 L E G IS L A T IV E  S ES S IO N
B I L L  N O . S S S JR  10 f  JU D )

R e v i s i o n  D a t e :  ___________________________________________________________________________

T i t l e :  " P r o p o s i n g  a m e n d m e n t s  t o  t h e  C o n s t i t u t i o n  o f  t h e __________

S t .  o f  A l a s k a  r e l a t i n g  t o  t h e  e l e c t i o n  a n d  d u t i e s  o f  t h e  A t t o r n e y

G e n e r a l " ______________________________________________________________________________________

S p o n s o r :  S e n .  G r e e n ____________________________________________________________________

D e p a r t m e n t  A f f e c t e d :  A d m i n i s t r a t i o n

B R U :  L e g a l  a n d  A d v o c a c y  S e r v i c e s

R e q u e s t o r :  I S )  J U D

E X P E N D I T U R E S / R E V E N U E S :

C o m p o n e n t :  P u b l i c  D e f e n d e r  A g e n c v

C O M P O N E N T  S E R I A L  N O .  1 6 3 1  

( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G  E X P E N D I T U R E S F Y 9 9 F Y  0 0 F Y  0 1 F Y  0 2 F Y  0 3 F Y  0 4

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P L I E S

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S .  C L A I M S

M I S C E L L A N E O U S

_ i: 0 I A L . Q  P . E M I iH C ?  . 0,0 . . _  . 0 . 0 0.0 0,0 0.0 0,0

CAPITAL EXPENDITURES .  . ! o.o 0.0 0.0 I ..0,0 I ..0,0.1 _ Q,£L

1 C H A N G E  I N  R E V E N U E S  (  ) 0.0 0.0 1 0 . 0 0.0 0.0 0.0

F . U N P  S O U R C E : ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  R e c e i p t s  

1 0 3 7  G F / M e n t a l  H e a l t h  

O T H E R
•

T O T A L 0.0 0.0 0.0 o . o _  . . . . . . . .  . . 0.0
Estimate of any current year (FY 98) cost: $ 0.0 
P O S I T I O N S : _______________________________________________________________

F U L L - T I M E

P A R T - T I M E

T E M P O R A R Y

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y . )

T H I S  B I L L  C H A N G E S  T H E  A L A S K A  A T T O R N E Y  G E N E R A L  F R O M  A N  A P P O I N T E D  T O  A N  E L E C T E D  P O S I T I O N .  

O T H E R  T H A N  S P E C U L A T I O N  R E G A R D I N G  I M P A C T  O N  P R O S E C U T O R I A L  D I S C R E T I O N ,  T H E R E  I S  N O  I M P A C T  

T O  T H E  P U B L I C  D E F E N D E R  A G E N C Y .

P h o n e :  ( 9 0 7 )  2 6 4 - 4 4 1 4  

D a t e : __________________________

D a t e :  4 / ^ ?  A 7 %

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Rev: 04/98 jd Page 1 o f _J_

P r e p a r e d  b y :  B a r b a r a  K .  B r i n k ,  D i r e c t o r  

D i v i s i o n :  P u b l i c  D e f e n d e r  A g e n c v

A p p r o v e d  b y  C o m m i s s i o n e r :

A g e n c y :  D e p a r t m e n t  o f  A d m i n i s t r a t i o n



SENATE C O M M IT T E E  R E P O R T  
—  F irs t Committee o f  R e fe rra l

DATE: 2/10/97 FURTHER:

Date o f 5-Day Notice: aJ/n /*??_______  DATE TURNED .
(in accordance with Uniform Rule 23) IN TO OFFICE: t _____

Judiciary Committee considered SS FOR SENATE JOINT RESOLUTION NO. 10

Proposing amendments to the Constitution of the State of Alaska relating to the election and the 
duties of the attorney general.

and recommends:

[ ] be replaced with C S

[ ] adopt previous  C S __

[ ] attached amendment(s)

[ ] adopt Letter of Intent by _ 

[ ] further referral to the____

Senate Bill:
[ ] same title 
[ ] new title 

House Bill:
[ ] same title 
[ ] technical title 
[ ] new: SCR"____

. Committee 

Committee

N E W  F I S C A L  NOTE(S):
Date Zero Fiscal

*2>;

a/ i G L C t n o g  C f c /

/

H  '0 / 7 1  /M  /  f T Z F & d h t
1

. . J
-— -7 ‘ -i

2 /  . z r 1I1IJ

m e n U K k
"

P R E V I O U S  F I S C A L  NOTE(S):»
Department___________________Date Zero Fiscal

[ ] A P P R O P R IA T IO N  - no fiscal note ^include fiscal notes accompanying Governor's bill



F I S C A L  N O T E

R e v i s i o n  D a t e :  4 / 1 7 / 9 7 _________________________________________________________

T i t l e :  " P r o p o s i n g  a m e n d m e n t s  t o  t h e  C o n s t i t u t i o n

r e l a t i n g  t o  t h e  e l e c t i o n  a n d  t h e  d u t i e s  o f  t h e  a t t o r n e y  g e n e r a l . "

S p o n s o r :  S e n a t o r  G r e e n ________________________________________________

R e q u e s t e r :

STATE  O F  A LAS K A
1997 L E G IS L A T IV E  SESSION

B IL L  NO. SSSJR 10

D e p a r t m e n t  o f  L a wD e p t .  A f f e c t e d ^ ____________

B R U :  C r i m i n a l  D i v i s i o n / C i v i l  D i v i s i o n

. C o m p o n e n t :  _ A I I ____________________________________________

S e n a t e  J u d i c i a r y  C o m m i t t e e

E xpenditu res/R evenues

. C O M P O N E N T  S E R I A L  N O .  

( T h o u s a n d s  o f  D o l l a r s )

2 0 8 5 - 2 0 9 2

O P E R A T I N G  E X P E N D I T U R E S F Y  9 8 F Y  9 9 F Y  0 0 F Y  0 1 F Y  0 2 F Y  0 3

P E R S O N A L  S E R V I C E S

T R A V E L

C O N T R A C T U A L

S U P P L I E S

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S ,  C L A I M S

M I S C E L L A N E O U S

T O T A L  O P E R A T I N G 0 . 0

C A P I T A L  E X P E N D I T U R E S

C H A N G E  I N  R E V E N U E S  (

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l l a r s l

1 0 0 2  F e d e r a l  R e c e i p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  R e c e i p t s

1 0 0 6  G F / M H T I A  

O t h e r

T O T A L 0 . 0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 7 )  c o s t :  $ 0.0

F U L L - T I M E

P A R T - T I M E

T E M P O R A R Y

0 . 0

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

S S S J R  1 0  p r o p o s e s  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  m a k i n g  t h e  a t t o r n e y  g e n e r a l  a n  

e l e c t e d  o f f i c e .  F u r t h e r ,  t h e  p r o p o s e d  a m e n d m e n t  d e s c r i b e s  t h e  d u t i e s  o f  t h e  a t t o r n e y  g e n e r a l ,  a n d  p r o h i b i t s  t h e  

g o v e r n o r  f r o m  m a k i n g  a  c h a n g e  i n  o r g a n i z a t i o n  o r  f u n c t i o n  o f  a  u n i t  o f  t h e  e x e c u t i v e  b r a n c h  h e a d e d  b y  t h e  

a t t o r n e y  g e n e r a l .  A s s u m i n g  t h i s  c o n s t i t u t i o n a l  a m e n d m e n t  w e r e  a p p r o v e d  b y  t h e  v o t e r s  o f  t h e  S t a t e  o f  A l a s k a  

i n  t h e  N o v e m b e r  1 9 9 8  g e n e r a l  e l e c t i o n ,  t h e  f i r s t  e l e c t e d  a t t o r n e y  g e n e r a l  w o u l d  t a k e  o f f i c e  i n  J a n u a r y  2 0 0 3 ,  F Y  

0 3 .  H o w e v e r ,  i t  a p p e a r s  t h a t  c h a n g e s  i n  t h e  d u t i e s  o f  t h e  a t t o r n e y  g e n e r a l  w o u l d  t a k e  p l a c e  u p o n  p a s s a g e  o f  

t h e  a m e n d m e n t ,  a s  e a r l y  a s  J a n u a r y  1 9 9 9 .

T h e  D e p a r t m e n t  o f  L a w  c a n n o t  a c c u r a t e l y  q u a n t i f y  a  f i s c a l  i m p a c t  f r o m  t h i s  r e s o l u t i o n .  H o w e v e r ,  i t  i s  c l e a r  

t h a t  t h e  i m p a c t  o n  t h e  s t a t e  w o u l d  b e  s i g n i f i c a n t .  I n  a d d i t i o n  t o  t h e  i m p a c t s  o n  t h e  D e p a r t m e n t  o f  L a w  

d i s c u s s e d  b e l o w ,  a n o t h e r  m a j o r  c o s t  t h a t  m a y  e v e n t  j a l l y  o c c u r  a s  a  r e s u l t  o f  c h a n g i n g  f r o m  a n  a p p o i n t e d  t o  a n  

e l e c t e d  a t t o r n e y  g e n e r a l  w i l l  b e  t h e  p r o l i f e r a t i o n  o f  s p e c i a l  c o u n s e l  o n  t h e  s t a f f s  o f  m a j o r  d e p a r t m e n t s .  I n  o t h e r

P r e p a r e d  b y :  

D i v i s i o n :

J o a n  M .  K a s s o n

A d m i n i s t r a t i v e  S e r v i c e s  D i v i s i

A p p r o v e d  b y  C o m m i s s i o n e r :  

A g e n c y :  ______________

* »  ■ ■ ■ m mf m
D i v i s i o n  p  U J

B r u ^ M ^ t e l K o M o

P h o n e :

D a t e :

D a t e :

4 6 5 - 5 3 7 0

4 / 1 7 / 9 7

4 / 1 7 / 9 7
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FISCAL NOTE

A N A L Y S I S  C O N T I N U A T I O N :

s t a t e s  w i t h  e l e c t e d  a t t o r n e y s  g e n e r a l ,  a g e n c y  c o u n s e l  h a v e  b e e n  e m p l o y e d  t o  g i v e  d e p a r t m e n t  h e a d s  a  

" s e c o n d "  o p i n i o n  i n  c o n t r o v e r s i a l  m a t t e r s .  T h e s e  c o u n s e l  u s u a l l y  d o  n o t  h a v e  t h e  a u t h o r i t y  t o  l i t i g a t e ,  b u t  

t h e y  p r o v i d e  l e g a l  a d v i c e  t o  d e p a r t m e n t  h e a d s  a n d  s u b m i t  a m i c u s  b r i e f s  i n  l i t i g a t i o n  a f f e c t i n g  t h e i r  

d e p a r t m e n t ’ s  p r o g r a m s .  I t  i s  n o t  u n u s u a l  i n  t h e s e  s t a t e s  t o  s e e  f o u r  o r  f i v e  s e p a r a t e  b r i e f s  f i l e d  i n  a  s i n g l e  

m a t t e r ,  i n  a d d i t i o n  t o  t h e  a t t o r n e y  g e n e r a l ' s  b r i e f ,  r e p r e s e n t i n g  t h e  v a r y i n g  v i e w p o i n t s  o f  d i f f e r e n t  a g e n c i e s .  

C o s t s  f o r  a  s i n g l e  s p e c i a l  c o u n s e l ,  i n c l u d i n g  s e c r e t a r i a l  a s s i s t a n c e ,  t o t a l  a p p r o x i m a t e l y  $ 1 5 0 , 0 0 0  p e r  y e a r  i n  

1 9 9 7  d o l l a r s .  A l t h o u g h  i t  i s  h i g h l y  s p e c u l a t i v e  a t  t h i s  t i m e  t o  a c c u r a t e l y  s a y  h o w  e x t e n s i v e  t h e  u s e  o f  i n -  

h o u s e  c o u n s e l  w i l l  b e  i f  t h e r e  i s  a n  e l e c t e d  a t t o r n e y  g e n e r a l ,  o v e r  t i m e ,  i t  c o u l d  e a s i l y  e x c e e d  $ 1 , 5 0 0 , 0 0 0  p e r  

f i s c a l  y e a r .

T h e  g r e a t e s t  p o t e n t i a l  f i s c a l  i m p a c t  o n  t h e  D e p a r t m e n t  o f  L a w  f r o m  t h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  

c o m e s  f r o m  e x p a n d e d  d u t i e s  a s  d e s c r i b e d  i n  S e c t i o n  2 8  ( c  ) .  T h i s  l a n g u a g e  i s  b r o a d e r  t h a n  t h e  l a n g u a g e  

c u r r e n t l y  i n  A S  4 4 . 2 3 . 0 2 0  i n  t w o  w a y s .  B y  i n c l u s i o n  o f  t h e  l a n g u a g e  " s t a t e  p u b l i c  c o r p o r a t i o n " ,  t h e  

p r o p o s e d  a m e n d m e n t  a p p e a r s  t o  i n c l u d e  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  a n d  U n i v e r s i t y  o f  A l a s k a  a s  e n t i t i e s  

t h a t  t h e  a t t o r n e y  g e n e r a l  s h a l l  d e f e n d  i n  c i v i l  a c t i o n s .  B o t h  o f  t h e s e  o r g a n i z a t i o n s  c u r r e n t l y  m a i n t a i n  t h e i r  o w n  

c o u n s e l .

S e c o n d l y ,  S e e .  2 8  ( c  ) r e q u i r e s  t h e  s t a t e  " p r o s e c u t e  v i o l a t i o n s  o f  S t a t e  c r i m i n a l  l a w ,  i n c l u d i n g  i n f r a c t i o n s  a n d  

v i o l a t i o n s " .  T h e  d e p a r t m e n t  a s s u m e s  t h a t  t h e  c o u r t s  w o u l d  c o n t i n u e  t o  a l l o w  t h e  a t t o r n e y  g e n e r a l  b r o a d  

d i s c r e t i o n  o v e r  t h e  i n i t i a t i o n ,  p r o s e c u t i o n  a n d  d i s p o s i t i o n  o f  c a s e s ,  b o t h  c i v i l  a n d  c r i m i n a l .  F o r  e x a m p l e ,  u n d e r  

p r e s e n t  l a w ,  d i s t r i c t  a t t o r n e y s  d o  n o t  a p p e a r  i n  c o u r t  f o r  m o s t  m i n o r  t r a f f i c  v i o l a t i o n s .  T h e  c h a r g i n g  p o l i c e  

o f f i c e r  p r e s e n t s  t h e  s t a t e ' s  c a s e  t o  t h e  j u d g e .  I f  t h i s  l a n g u a g e  w e r e  t o  c a u s e  t h e  c o u r t  t o  r u l e  o t h e r w i s e ,  t h e  

e x p e n s e  t o  t h e  s t a t e  t o  h a v e  d i s t r i c t  a t t o r n e y s  a p p e a r  i n  e v e r y  c a s e  i n v o l v i n g  a  m i n o r  i n f r a c t i o n  o r  v i o l a t i o n  

w o u l d  b e  s u b s t a n t i a l .

H o w e v e r ,  t h e  d e p a r t m e n t  c a n n o t  m a k e  a  s i m i l a r  a s s u m p t i o n  a b o u t  t h e  a d d i t i o n  o f  s t a t e  c o r p o r a t i o n s  t o  i t s  

w o r k l o a d .  T h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  ( A R R C )  h a s  o n  s t a f f  t h r e e  f u l l  t i m e  a t t o r n e y s ,  a n d  c u r r e n t l y  

e x p e n d s  a p p r o x i m a t e l y  $ 2 0 0 , 0 0 0  a  y e a r  o n  c o n t r a c t  o u t s i d e  c o u n s e l .  T h e  U n i v e r s i t y  h a s  a  l e g a l  s t a f f  o f  f o u r  

a t t o r n e y s ,  a n d  e s t i m a t e s  t h e i r  a n n u a l  e x p e n d i t u r e s  o n  o u t s i d e  c o u n s e l  v a r i e s  y e a r - t o - y e a r  b e t w e e n  

a p p r o x i m a t e l y  $ 5 0 0 , 0 0 0  a n d  $ 1 , 5 0 0 , 0 0 0 .  P r e s u m a b l y ,  l e g a l  s e r v i c e s  c o u l d  b e  p r o v i d e d  t o  t h e s e  a g e n c i e s  

t h r o u g h  r e i m b u r s a b l e  s e r v i c e s  a g r e e m e n t s ,  a n d  t h e  D e p a r t m e n t  o f  L a w  w o u l d  r e q u i r e  s u f f i c i e n t  i n t e r a g e n c y  

r e c e i p t  a u t h o r i t y  t o  t a k e  o v e r  t h e s e  f u n c t i o n s .  P r a c t i c a l l y ,  w h e t h e r  t h e r e  w o u l d  b e  a d d i t i o n a l  c o s t s  ( o r  

s a v i n g s )  i n  i m p l e m e n t i n g  s u c h  a  t r a n s f e r  w o u l d  r e q u i r e  a  m o r e  d e t a i l e d  a n a l y s i s  t o  d e t e r m i n e .

I n  a d d i t i o n ,  t h e  p r o p o s e d  a m e n d m e n t  r e m o v e s  t h e  g o v e r n o r ' s  o r g a n i z a t i o n a l  a n d  s u p e r v i s o r y  c o n t r o l s  o v e r  a n y  

f u n c t i o n  o r  u n i t  h e a d e d  b y  t h e  a t t o r n e y  g e n e r a l .  T h e s e  c o n t r o l s  a r e  n o r m a l l y  m a i n t a i n e d  t h r o u g h  e x e c u t i v e  

b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m p o s e d  o n  o t h e r  e x e c u t i v e  b r a n c h  a g e n c i e s  b y  t h e  D e p a r t m e n t  o f  

A d m i n i s t r a t i o n  a n d  t h e  O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  o n  b e h a l f  o f  t h e  g o v e r n o r .

I t  i s  a n t i c i p a t e d  t h a t  t h e  D e p a r t m e n t  o f  L a w  w o u l d  c o n t i n u e  t o  u s e  c e n t r a l l y  p r o v i d e d  s e r v i c e s  s u c h  a s  

a c c o u n t i n g ,  p u r c h a s i n g ,  l e a s i n g  a n d  s u p p l y ,  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g ,  i n f o r m a t i o n  m a n a g e m e n t ,  a n d  

J i . ' P i i c £ ‘ { ! " , / '  n e r / i c e s  o n  a  " s e r v i c e  b u r e a u "  b a s i s  a n d  s t i l l  m a i n t a i n  t h e  a t t o r n e y  g e n e r a l ' s  f u n c t i o n s  f r e e  f r o m  

t h e  g o v e r n o r ' s  s u p e r v i s i o n .  P e r s o n n e l  a d m i n i s t r a t i o n ,  h o w e v e r ,  i s  m o r e  p r o b l e m a t i c .  T o  u s e  t h e  D e p a r t m e n t  

o f  A d m i n i s t r a t i o n ' s  c l a s s i f i c a t i o n  s y s t e m  w o u l d  r e t a i n  a n  e l e m e n t  o f  c o n t r o l  b y  t h e  g o v e r n o r  o v e r  t h e  

D e p a r t m e n t  o f  L a w  i n  t e r m s  o f  i m p o s i n g  f u n c t i o n a l  c h a n g e s  i n  p o s i t i o n  d e s c r i p t i o n s  a n d  d u t i e s .  T h e  

d e p a r t m e n t  a s s u m e s  i t  w o u l d  h a v e  t o  d o  i t s  o w n  c l a s s i f i c a t i o n s ,  c r e a t e  a n d  m a i n t a i n  p o s i t i o n  e l i g i b i l i t y  l i s t s ,  

a n d  m a i n t a i n  a  m o r e  i n - d e p t h  r e c o r d s  s y s t e m  f o r  p e r s o n n e l  t h a n  i t  n o w  d o e s .  T h e  d e p a r t m e n t  e s t i m a t e s  i t  

w o u l d  r e q u i r e  2  n e w  P F T  P e r s o n n e l  A s s i s t a n t  I ( R 1 2 )  p o s i t i o n s ,  u n d  1 P F T  A d m i n i s t r a t i v e  C l e r k  I I I  ( R 1 0 )

STATE OF A LA S K A BILL NO . SSSJR 10
1997 LEG ISLATIVE SESSION
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F ISCAL NOTE

A N A L Y S I S  C O N T I N U A T I O N :

p o s i t i o n ,  a t  a n  e s t i m a t e d  c o s t  o f  $ 2 1 7 , 0 0 0  p e r  y e a r  t o  p e r f o r m  t h e s e  f u n c t i o n s  ( u s i n g  F Y  9 8  s a l a r i e s  f o r  

i l l u s t r a t i o n  p u r p o s e s ) .

A s  d i s c u s s e d  i n  t h e  n a r r a t i v e  a b o v e ,  o u t s i d e  c o u n s e l  c o s t s  f o r  t h e  U n i v e r s i t y  c a n  v a r y  w i d e l y  a n d  a c t u a l  t r a n s f e r  

o f  t h e s e  l e g a l  s e r v i c e  r e s p o n s i b i l i t i e s  t o  t h e  A t t o r n e y  G e n e r a l  w o u l d  r e q u i r e  a  m o r e  d e t a i l e d  a n a l y s i s  t o  i d e n t i f y  

s p e c i f i c  c o s t s  a n d / o r  s a v i n g s  f r o m  t h e  t r a n s f e r .  T h e  f o l l o w i n g  s u m m a r i z e s  t h e  p o t e n t i a l  f i s c a l  i m p a c t  t o  t h e  

D e p a r t m e n t  o f  L a w  t h a t  w e  c a n  i d e n t i f y  a t  t h i s  t i m e  u s i n g  t h e  d e p a r t m e n t ' s  1 9 9 7  s t a n d a r d  a t t o r n e y  c o s t  

s c h e d u l e  f o r  a  f u l l - t i m e  e q u i v a l e n t  a t t o r n e y  p o s i t i o n ,  i n c l u d i n g  s t a n d a r d  o v e r h e a d s  ( c l e r i c a l  s u p p o r t ,  

c o m m u n i c a t i o n s ,  s p a c e ,  s u p p l i e s ,  d a t a  p r o c e s s i n g ,  e t c . ) ,  a n d  1 9 9 7  s a l a r i e s  a n d  c o s t s  f o r  n o n - c o s t  s c h e d u l e  

p o s i t i o n s .

STATE OF ALASKA BILL NO . SSSJR 10
19 9 7 LEG ISLATIVE SESSION

A R R C  L e g a l  S e r v i c e s  T r a n s f e r  ( b e g i n n i n g  m i d - F Y 9 9 )

3  F T E  A t t o r n e y s  @  $ 1 2 7 . 0  $ 3 8 1 . 0

D i r e c t  c a s e  c o s t s  <§> $ 5 . 0  p e r  a t t o r n e y  $ 1 5 . 0

1 . 5  P F T  L e g a l  S e c r e t a r y  p o s i t i o n  a u t h o r i z a t i o n s  $ 0 . 0

O n e - t i m e  e q u i p m e n t  p u r c h a s e s  f o r  n e w  p o s i t i o n s  @  $ 6 . 5  $ 3 2 . 5

C o n t r a c t  o u t s i d e  c o u n s e l / e x p e r t s  @  e s t i m a t e d  $ 2 0 0 . 0  $ 2 0 0 . 0

$ 6 2 8 . 5

U n i v e r s i t y  o f  A l a s k a  L e g a l  S e r v i c e s  T r a n s f e r  ( b e g i n n i n g  m i d - F Y 9 9 )

4  F T E  A t t o r n e y s  @  $  1 2 7 . 0  $ 5 0 8 . 0

D i r e c t  c a s e  c o s t s  @  $ 5 . 0  p e r  a t t o r n e y  $ 2 0 . 0

2  P F T  L e g a l  S e c r e t a r y  p o s i t i o n  a u t h o r i z a t i o n s  $ 0 . 0

O n e - t i m e  e q u i p m e n t  p u r c h a s e s  f o r  n e w  p o s i t i o n s  @  $ 6 . 5  $ 3 9 . 0

C o n t r a c t  o u t s i d e  c o u n s e l / e x p e r t s  @  e s t i m a t e d  $ 5 0 0 . 0  t o  $ 1 , 5 0 0 . 0  $ 5 0 0 . 0

$ 1 , 0 6 7 . 0

A d m i n i s t r a t i o n  &  S u p p o r t  P e r s o n n e l  C l a s s i f i c a t i o n  S y s t e m  ( b e g i n n i n g  m i d - F Y 0 3 )

2  P e r s o n n e l  A s s i s t a n t  I @  $ 4 9 . 6  $ 9 9 . 1

1 A d m i n i s t r a t i v e  C l e r k  I I I  @  $ 4 5 . 5  $ 4 5 . 5

O n e - t i m e  e q u i p m e n t  p u r c h a s e s  f o r  n e w  p o s i t i o n s  @  $ 6 . 5  $ 1 9 - 5

$ 1 6 4 . 2

T o t a l ,  I n c l u d i n g  O n e  T i m e  E q u i p m e n t  P u r c h a s e s  $ 1 , 8 5 9 . 7

L e s s  O n e - t i m e  i t e m s  ( $ 9 1 . 0 )

D epa rtm en t o f Law Estim ated M in im um  Annua l C os t $ 1 ,7 6 8 .7

Page 3 o f 3



J)
DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

Honorable Robin Taylor 

Senator

Alaska State Legislature 

State Capitol R o o m  30 

Juneau, Alaska 99801-1182

February 19, 1997

PLEASE REPLY TO:

O  1031 W EST4TH AVEN U E SU ITE200 
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)269-5100
FAX. (907)276-3697

O  KEY BANK BUILDING
100 CUSHMAN S T . SUITE 400 
FAIRBANKS, ALASKA 99 7 0 ’-4679 
PHONE■ (907)451-261’
FAX' (907)451-2346

TONY KNOWLES, GOVERNOR

a /p.P.O. BO X 110300-DIMOND COURT HO'ui 
JUNEAU. ALASKA 99811-0300 
PHONE (907)465-3600  
FAX (907)465-6735

Re: SSSJR 10 - Proposing a constitutional

amendment to elect the attorney general

Dear Senator Taylor:

I a m  sending this m e m o randum for the record to accompany m y  testimony on 

SSSJR 10 (proposing a constitutional amendment to elect the attorney general). I obtained a copy 

of the packet prepared by Senator Green, and believe that she and her staff should be complimented 

for the thorough research they have conducted of the past history of similar proposals in earlier 

legislatures.

In order in ensure that ail of the debate at the constitutional convention is before the 

Judiciary Committee, I have attached a copy of the debate for the committee files. The debate 

includes discussion of whether to have elected officers other than the governor and lieutenant 

governor (then secretary of state), and specifically whether to elect an attorney general. T w o  strong 

points were made in favor of the concept of an appointed attorney general. The first point concerned 

the nature of the office of attorney general. Those in favor of an elected attorney general 

characterized the office as the "attorney for the people." In that connection, it was argued that the 

attorney general needed a franchise to office granted by the people rather than by the governor. This 

concept was strongly refuted by delegate McLaughlin when he said:

The blunt fact is that there is a general misconception as to the function of the 

attorney general. The attorney general is a lawyer and his opinion is the 

equivalent of any other lawyer's. It can be attacked. A n y  recommendation 

he makes, if acted upon, can always be attacked in the courts by private 

citizens. His opinion is worth the paper it is written upon. It’s impressive 

upon the state and the officials are bound by it until some irate taxpayer 

attacks it and the actions taken under the authority of it, and the courts can 

promptly overrule it.

POS IT ION  PAPER
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The attorney general is the governor’s chief legal advisor. In this capacity, he advises 

not only the executives, but the principal department heads and state agencies under the governor’s 

supervision. By enjoying the confidence of the governor, the public interest is benefited by a 

consolidated law office that is both efficient and economical.

The second point made related to accountability of the government to the people. 

Convention delegates were prepared to make drastic changes from the diffused form of government 

provided through the Territory of Alaska. You will recall that many basic state responsibilities were 

under federal agency jurisdiction. The governor, collector of customs, adjutant general, U.S. 

marshal, judges, district attorneys, and other officials were federal appointees. T o  dilute the 

authority of these federally appointed officials, the territorial legislature provided for a number of 

locally elected officials including the attorney general, treasurer, highway engineer, and 

commissioner of labor. As a result of this fragmentation of authority, no single officer was 

accountable for the performance of government. The rationale for a m i n i m u m  number of elected 

officials was expressed by Delegate Lundborg as follows:

W e  in our committee felt that it would be the wishes of the majority of the 

Convention to have a strong executive. B y  that w e  did not mean a dictator, 

one who would get into power and be the absolute power in the state, but one 

w h o  through appointive powers would be able to select his co-workers down 

through the various offices so that when the state’s functions would be 

successful, we could say that we  had a good governor, and when they would 

not be successful w e  would know w h o  to blame and could vote accordingly 

at the next election.

Minutes of the Constitutional Convention at 2217. I submit that these reasons have continued 

viability over 40 years after they were expressed.

I offer the following comments concerning specific provisions of the resolution:

(1) The Judiciary Committee should carefully consider sec. 2, which prohibits the 

governor from reorganizing the Office of the Attorney General. This would leave organization of 

the office entirely up to the attorney general and to a lesser degree, the legislature, which can 

influence organization by prescribing certain duties by law. This insulation of the attorney general 

may be desirable to preserve independence, but it m a y  also create a wall between the governor and 

his lawyer that cannot be crossed. This could cause the governor to establish separate counsel within 

the Office of Governor and other principal departments.

(2) Section 5 of the resolution provides that the legislature m a y  prescribe additional 

qualifications for the Office of the Attorney General. Proposed sec. 28(a). This provision is

Minutes o f the Alaska Constitution Convention at 2196.
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exceedingly broad, and tends to hand to the legislature a power that is not given for other statewide 

officeholders. This provision needs some discussion in committee to develop the intent of the 

sponsor.

(3) Section 5 also contains a provision that will fundamentally alter the 

responsibilities of the attorney general. In proposed sec. 28(c), the attorney general is required to 

defend the state, state agencies, public corporations, or a state public enterprise. N o  mention is made 

of the power of the attorney general to bring suits on behalf of the state. This omission should be 

remedied. If the legislature fails to prescribe other non-litigation related duties for the attorney 

general, the office will devolve into an agency exclusively engaged in litigation on behalf of public 

agencies. This would be similar to the U.S. Department of Justice, which m a y  have the unintended 

effect of hastening the establishment of agency counsel in the various principal departments who 

would be responsible for general advice to agencies not involving litigation.

(4) The resolution may have the unintended effect of expanding the powers of the 

attorney general concerning representation of public entities in civil matters. The list of entities to 

be represented by the elected attorney general mentioned in sec. 28 (c) could be interpreted to include 

state special service areas, and state chartered corporations not currently represented in litigation by 

the Office of the Attorney General. For example, the Alaska Railroad Corporation and the 

University of Alaska are typically represented by separate counsel.

(5) The requirement to defend violations of state criminal law including infractions 

and violations may have the unintended effect of shifting to the attorney general the burden of 

prosecuting motor vehicle, traffic and other minor offenses charged by municipal peace officers. 

This would have a significant fiscal effect on the budget of the Office of the Attorney General.

The department has prepared and will separately submit a fiscal note outlining the 

increased appropriations needed to implement the resolutions.

Thank -you for the opportunity to comment on the resolution.

Very truly yours.

B R U C E  M. B O T E L H O  

A T T O R N E Y  G E N E R A L

James L. Baldwin 

Assistant Attorney General

JLB:clh
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been the function of all secretaries of state and that is the 
implication of the title. It is a broad general policy-making 
situation and also a program-arranging situation, and it is 
second in c o m mand to the governor. Now I think that you could 
either make that office as effective or as ineffective as the 
legislature and the governor desire it to be, but in the 
concept of the strong executive, we had the concept of a 
strong efficient second-in-command.

B U C K A L L .W : One more question. Don't you feel that you would
get a better secretary of state if the governor was allowed to 
appoint the secretary of state subject to approval by the 
senate?

V. RIVERS: Well, Mr. President, there we come back again to
that p r o blem of just how strong should a strong executive be. 
Theory and the ideal say that the strong executive should be a 
governor elected with the appointive power of all other 
officials. That has, we believed in the Committee or some of 
us did, there are exceptions, that that had a disadvantage in 
that there was no particular individual known to the people 
who had been exposed to the elective process being prepared to 
succeed to the governor, and we also felt that the people 
wanted an expression in the matter of just more than one 
individual as their elected representative. We also felt that 
an elected representative wou l d  make a better second-in- 
command in the absence or the death of the governor, that he 
would have then been elected by the popular will. So whether 
I believe or not that the lieutenant governor should be 
appointed —  personally, m y  stand was against just the one 
single elective head of government, the governor.

2 0 0 7



2 0 7 0

HELLENTHAL: I hesitate to talk on this because I think this
is a wonderful enactment, and this is the only amendment that 
I have to offer to the entire matter, but I think it is basic. 
Now, therefore, I should like the indulgence of the delegates. 
Now, at the outset I favor a strong executive, never an 
absolute executive, and I don't think that the amendment would 
call for an absolute executive. I favor that the attorney 
general be appointed, that all other department heads be 
appointed, and I have no othev amendment to offer. I do not 
intend to follow this up, to use this as a play to get the 
attorney general elected, no. I believe in a strong 
executive. Now, this proposed proposal has m a n y  implications. 
Mr. Buckalew used the word "deal" several times, and the 
political implications are not encouraging in this proposal.

PRESIDENT EGAN: Do you mean in this section?

HELLENTHAL: In the committee section, yes. I dispute the
fact that the secretary of state would be elected by the 
people, which was stressed. It would not be exactly by the 
people. It wo u l d  be a package deal. You would have to take 
him along with the governor, kind of a "buddy" system in ts.e 
state, and the people would have nothing to do other than l.o  
elect their delegates at a caucus to the political convention, 
which would choose the "buddy", and I don't think that is very 
good. I don't think that is very good at all. Anot h e r  point 
is this: It is a unique plan. Only one state in the entire
United States seems to favor this system. Now, seven or 
eight, it is true, elect their secretary of state, but the 
"buddy" sys t e m  is only found in one state. Now, why not just 
simply, and I don't think language is even necessary in the 
constitution, why don't we just let our governor hire someone 
to help him and fire him when he does not want him. Let him 
hire such other administrative assistants as he wants. What 
is wrong with that? It is conceivable that these pals might 
split up some time, that has happened before in politics, and 
go in different directions. Then where would we be? I don't 
particularly like this amendment, rather this section, and I 
don't think the alternative is despotism. I think that if we 
permit the governor to hire his assistants that we will secure
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efficiency; we will eliminate a tendency towards a rather 
undesirable political scheming process, and I think that we 
w-ill bring about much better government.

PRESIDENT EGAN: Is there anyone else who has not been heard

who wishes to be heard? Mr. Harris.

HARRIS: Being on the Committee that helped devise this plan,
that we are n o w  working over, we took quite a few things into
consideration before adopting this particular plan. In the
first place, under our apportionment article, which we knew
something of before we adopted this plan, there has to be some
succession.★★★★★★★★★★★
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NORDALE: Mr. President, I feel too that this should be given
a little m o r e  thought, but I would like to say this: When we
started, and I think the Committee m e m bers will agree with me,
we were quite p l e a s e d  with New Jersey because we felt it was a
modern consti t u t i o n  and in New Jersey the governor is the only
elected official. No other official is mentioned, I believe,
except for perhaps a limitation on his being removed from
office or s o m ething of that sort. But feeling that perhaps
there were people in Ala s k a  who felt that they wanted to elect
the lieutenant governor or the succeeding officer, we
introduced this idea of having two people who wo u l d  run
together, and so we devised this p a r ticular system to try to
keep from w e a k e n i n g  the governor and still please the people
who might want to vote for his successor.
*•★★ + * + * + ★**
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NORDALE: Mr. President, I seem to be doing a lot of the 
talking. One of the reasons we called this particular 
official a secretary of state was that we did not want to have 
a lieutenant governor sitting and doing nothing. Now if you 
don't let the legislature prescribe something for him to do, 
he is going to be, in effect, a lieutenant governor, and the 
legislature could very well set up a department under somebody 
who is not called a secretary of state who would do all the 
work that a secretary of state normally does, and we would be 
right back with a lieutenant governor that most states are 
saddled with.



McLAUGHLIN: Mr. President, I'm in favor of Mr. Buckalew's
motion to strike that on the theory that if we are going to 
have a strong executive, I believe that the executive should 
not be b u r d e n e d  with a crown prince who substantially would be 

dictated by the
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body that runs or supports the governor. Normally, that 
second-in-command is someone who is picked, not because of 
ability, but because of political considerations. He 
inevitably will come from a different part of the state, or



appeal to that class of voters which the candidate for 
governor does not appeal to. It's a history of the Vice 
Presidency, and I suspect it would be the history here. We 
would not have as a successor a strong secretary of state; he 
would make a poor governor largely because the consideration 
of his selection would be political. On the other hand, I 
believe that the governor has a right, after election, to 
appoint him; I also believe in conformity. I also believe 
that if we are going to have an elective governor that he 
should appoint every m e m b e r  of his cabinet, and that includes 
the attorney general. That is, you give him the power, if you 
vote'tor him ana m m  aTone, and not on the basis of the man 
who is supporting him, I believe that you will get an 
independent strong governor. And if you give him the power to 
appoint all of his cabinet, then in effect what you have done, 
you make him run on his record, but if we are going to talk 
about a strong executive and then dilute the thing by 
permitting every other cabinet member to run, you haven't got 
a strong executive at all, and apparently many of the 
decisions that we made here prior to this have been ba s e d  upon 
the assumption that we should have a strong executive. I will 
vote for Mr. Buckalew's amendment on the theory that it will 
make the executive strong.
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it appeared that, at least the feeling was drawn out th 
(original copy illegible) whole proposal had almost been 
wrecked. I b e l i e v e  that (original copy illegible) tion can be 
changed so it will be acceptable and for tha (original copy 
illegible) I w o u l d  like to have the reconsideration at this 
time with (original copy illegible) possible amendment 
afterwards if the section is retained.

PRESIDENT EGAN: Is there further discussion? Section 6 is
now before us once more. Mr. Boswell.

BOSWELL: I w o u l d  like to trace the evolution of this
particular article through the Committee. Our first decision 
was, should we have a lieutenant governor? We decided that 
was a luxury w h i c h  we could not afford in this new state. So 
our second d e c i s i o n  was to try to set up a working successor 
to the governor, and it seemed a logical choice would be the 
secretary of state. Our third decision was regarding the 
election, w h e t h e r  this s e c retary of state should be elected or 
appointed, and we felt it would be a little more democratic,
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more acceptable to the public, give them more to say, if he 
were elected. Then the question was, how can we elect a 
secretary of state and be certain he would be compatible with 
the governor and be of the same party as the governor. I 
asked Mr. Cooper this question on his previous amendment, how 
he could expect this elected secretary of state to be of the 
same party and he could not answer. I realized I was tossing 
him a curve at the time because we could not answer it; so 
that was why we came up with this particular section and we 
decided then that we could accomplish the purpose we were 
after by nominating the secretary of state and the governor 
separately and pairing them to run in the final election so 
that we would at least be certain that they wo u l d  be of the 
same political party, and I think that is the important thing 
on it. It wou l d  be obvious to all that if we had a governor 
of one party and a secretary of state of another party that 
they could not only not work together, but there would be 
terrific confusion if that secretary of state ever succeeded 
to the governor. I think when the people of Ala s k a  have this 
opportunity to nominate a secretary of state and realize the 
important p o s ition that he holds, they are going to be very 
careful of the man they nominate, and I don't think he will be 
the type of man that Mr. Buckalew would have us think he would 
be. Now if you think the Committee approach has been 
illogical or if you want to "buy a pig in a puke", support Mr. 
Buckalew's amendment. If not, I think the committee proposal 
has merit.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I seconded Mr. Buckalew's motion and I have
always felt that Section 6, as worded for the reasons that we
stated yesterday, injects an undesirable element in our
constitutional government, and as far as a "pig in a poke",
and I want to direct m y  remarks solely to that. There is an
amendment on the desk ***★*+★*+++
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which reads as follows: "That Section 6 be stricken and the
following substituted: 'There shall be a secretary of state
who shall have the same qualifications as the governor. He 
shall be a p p ointed by the governor. He shall p e r f o r m  such 
duties as m a y  be delegated to him by the governor. He shall



p'erform such administrative functions as are prescribed by 
law'." The amendment goes on and deletes the words "person 
elected" in line 12 of Section 7, and that is all there is to 
it. Now that amendment prescribes a constitutional secretary 
of state. The reason for that is so that the order of 
succession is preserved. It makes him an appointee of the 
governor, so the objection as to political faith is 
immediately removed. He will be of the same political party. 
It makes him a working secretary of state, because as far as 
executive duties are concerned the governor may delegate some 
to him. Administrative duties which of course do not infringe 
upon the executive may be prescribed by law. That avoids any 
conflict between a secretary of state working contrary to his 
governor, so this amendment preserves the order of succession 
exactly as it was in the original proposal, except only that 
the secretary of state is an appointive official, but the 
order of succession is preserved. Everything of the original 
proposal is preserved, and it is not "a pig in a poke". There 
are other equally, I think, desirable alternatives. There is 
no magic about this thing. It is very simple. In answer to 
Mr. Marston's statement, I am quite sure by 12 noon we will be 
all through with this thing. We could adopt many healthy 
proposals in that time, too, all of them better than the 
present Section 6. I have talked to other people who have 
equally sound alternative methods, none of which require 
huddles or delay, very simple, very clear and generally 
unobjectionable, so I say that if we do reconsider this 
matter, there are sound alternates and I do think though, that 
the present section or the section that was submitted to us 
must be improved.

PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, it appears to me that the only
difference between Mr. Hellenthal's proposal as he has talked 
about it here, and the committee proposal is the point as to 
whether the secretary of state is going to be elected or 
whether he is going to be appointed. I am afraid we are going 
to get ourselves in a box here if we vote on the motion to 
reconsider. I am afraid we m a y  be foreclosing the possibility 
of considering Mr. Hellenthal's amendment. I am wondering if 
it might not be more orderly to hold the matter of the 
reconsideration until after we have heard Mr. Hellenthal's



amendment. I am afraid we will be in the same position we 
were in y e s terday where we struck certain language and then we 
had to have an amendment to put the same language back in. As 
it now stands, we have stricken Section 6. If we take the 
motion to reconsider and if that
-kieit'k'k'k-k'k'k-k'k
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motion to reconsider is against Mr. Buckalew's amendment, we 
will be in the position then of having failed to strike the 
section and then we have another motion come along to strike 
the section over again. It seems to me that the primary 
question at the minute is whether the body does or does not 
want an elective secretary of state.

PRESIDENT EGAN: Mr. Londborg.

LONGBORG: Mr. President, I wo u l d  like to speak another word
for the committee proposal as we drew it up. As I see the 
difference in the remarks now of Mr. Hellenthal and his would- 
be secretary of state, and the one that the Committee provided 
for, is this, of a time element as far as when the governor 
picks his partner. In other words, has the Committee made it 
possible that the governor would have a p e r f e c t l y  compatible 
working partner; he would choose that man or the pa r t y  would 
work together and pick that man before the election, or if the 
law so provided, he m a y  be picked in the primary to be the 
running p a r t n e r  of the successful nominee of the primary for 
governor. Now, as I see it, the pressure that is going to 
come upon the governor in selecting a secretary of state will 
be just the same as the pressure if he were to pick him before 
he was elected as governor. This man that will be selected as 
secretary of state after the governor is elected, will be a 
man who can take over the governor's office for a period of 
three or three and one-half years, maybe even more should the 
governor die. You can be sure there is going to be just as 
much pressure on the governor to attach on to him somebody the 
people don't want but somebody to w h o m  the pa r t y  owes a debt; 
but if you have the secretary of state as just a working man 
and not succeeding to the governor's chair, that would be a 
different thing, but if he is to fall in line for the 
governorship, then we stand the chance of having a person 
become governor for a peri o d  of one. two, three, three and 
one-half, and a day short of four years. The people would as



a whole perhaps reject just because of some pressures put upon 
the governor to put that man in as his secretary of state. I 
think the fair way to the people would be to have that man 
along with the governor on the general election ticket. Then 
if we don't feel that the governor chose wisely or the party 
chose wisely, they can both be rejected. The people have a 
choice. I can see that the strong executive would be one that 
would just pick all of his own men and those he doesn't want, 
he just throws away, but I think there are going to be 
pressures upon him in the selections, and that is one pressure 
that can be revealed before we take the whole "poke". We are 
going to know what we are getting and they can be accepted or 
rejected as a team.



becoming governor? For your information Mr. Rivers, I'll give 
you the names. Thomas Dewey, Alfred E. Smith, Herbert Lehman 
and Franklin Delano Roosevelt.

PRESIDENT EGAN: Mr. Armstrong, would you take the Chair?
(Mr. Arm s t r o n g  took the chair at this time.)

EGAN: Mr. Chairman, I would like to say that I realize that
the Committee on the Executive has put in a lot of days, a lot
of hours, just simply a lot of time on this particular
question. What they have come up with they feel is the best
that is possible. I know that and give them every credit and
I have respect for their feelings, but I have not been 
completely in favor of this type of provision at any time 
since it was under Committee discussion. I am opposed to 
having the man who would be next in line in succession to the 
governorship not actually elected in some manner by the people 
of the new state. I would like to say as to that that I also 
have that feeling with relation to the Vice Presidency of the 
United States, that I am not in agreement with that particular 
means that we n o w  use and have used all along through our 
history in p r o v i d i n g  for the Vice President of the United 
States. This feeling does not conflict at all with m y  feeling

2 1 3 5



on the national level relative to that question. I feel that
as Mr. Victor Rivers has stated, that if such,an amendment —
I voted for the deletion of Section 6 —  with that feeling in
mind, that actually a secretary of state won't be running for
any office. The people won't have one thing to say about who
shall be secretary of state under Section 6 as I read it.
Someone will choose that part i c u l a r  man and he will become as
Section 6 reads, "the governor of the State of Alaska." Now,
if as Mr. Victor Rivers has stated, he will offer an amendment
that will definitely guarantee to the people of Ala s k a  that
the man who will become secretary of state will be elected by
the people in a primary election, then I would agree with
going along with Section 6 if I knew that that particular
amendment was going to be offered, and that we were going to
have a chance to vote upon that. I also don't agree with the
line of succession, with the secretary of state being
appointed. I can see no reason why we should not have Section
6 as it is as well as accepting an amendment that would allow
the governor to pick his own successor. I am not any more in
agreement with that than I am with Section 6 as it is written
now. In thinking this over, I am also not in agreement with
having an amendment p r o d u c e d  that will let the direct line of
succession go from the governor, say in the manner that was
suggested, that the secretary of state if the governor died,
would call the legislators into session and then they would
select the governor. I am not in agreement with that because
the people do not elect the representatives to the
legislatures and their senators with the idea that one of
their number will become the governor of Alaska. I think that
the best idea so ★★★★★★★★★★★
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far that I have heard is this particular proposal that we 
nominate, at least give the people some choice in the matter, 
it will be a real choice. Let them nominate the man who will 
run in the package with the candidates for governor in the 
general election. I think that that would be a proper means 
of allowing the people to elect their governor and also the 
successor to the governor. I wo u l d  go along wholehea r t e d l y  
with such a proposed amendment. That is my feeling on this 
question, and if I knew that that amendment was going to be 
adopted, I wo u l d  then vote against the motion to strike 
Section 6 from the proposal.



A no the r th in g  is  th a t the v o te rs  become a p a th e t ic  as tim e goes 
on and p r e t t y  soon you
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have a small percentage of people electing your officials, 
whoever they m a y  be. One reason I don't think we should be 
too fearful of the governor's mak i n g  a bad appointment is that 
we are giving him the authority to make all the other 
appointments. The secretary of state is actually an 
administrative official, really. Normally he has a lot of 
administrative functions, just as our present Secretary of 
Alaska has. He does not have to necessarily have the 
qualities that would make h i m  a good governor, although he 
should be in v e r y  close touch with the governor as he would be 
under our thinking here, so that in the event of an emergency 
the executive department would continue to run smoothly when 
the governor was absent. So there is a good deal to be said 
on both sides, and so it seems to me it does boil down to just 
one thing, do we want the people to elect this man or do we 
want him appointed?



GRAY: I'll speak once and forever more on this subject. To
me, I feel that the Committee's plan is the best. We are 
talking about one thing, we are talking about the governor and 
his successor. The p r o b a b i l i t y  of a successor is possible but
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in general we can assume that the elected governor will carry 
out his term. There is a great deal of emphasis pla c e d  on the 
.secretary of state c e c o m i n g  the governor. N o w  what we are 
talking about is efficiency in the state government, and we 
are selecting our m a n  b y  the voice of the people and they are 
selected on a p o p u l a r i t y  basis with efficiency as a second 
regard.. We try to get the most efficient man that is popular. 
In the Committee plan I do believe that you will receive the 
most efficient secretary of state, because if he is selected 
and if he is unpopular, it will be a detriment to the man 
running as governor. I believe like Mr. Nerland, I believe 
that in selecting a secretary of state we must select him for 
popularity but p r i marily for efficiency, which is the purpose 
of the whole executive department.

PRESIDENT EGAN: Mr. Coghill.

COGHILL: Mr. President, I support the Buckalew amendment and
in turn the proposed amendment which Mr. Hellenthal is trying 
to submit. I feel that this issue is entirely a political 
issue within parties. I can see that under the particular 
system that we have here that we are just trying to pull a 
veil over the voters' eyes as to allowing them to elect a 
secretary of state because it ties them too closely to the 
governor. I could see that in a political convention that 
this Section 6, as written, would enable a party to set up a 
fairly strong piece of political machinery. I can't see where 
the primary election would do so good because we all know 
there are factions in political parties, and you know that 
from time to time in our past history we have had very strong 
feelings and splits in both major parties in Alaska, so I can 
see where we would have a strong man of one faction running 
for secretary of state and a strong man of the other faction 
running for governor, and if they were tied together
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in the general election it would not give you your Utopia of a
strong executive. I feel that by appointing, that your
governor-elect or your governor that becomes elected, would be 
more or less the leading figure of the pulitical party that 
gained control of our government, and feel that to this end he
should have the prerogative of choosing his own cabinet or
major officials.



NORDALE: Mr. President, I think that Mr. Davis put his finger
on the p r o b l e m  when he said it was a matter of do we want to 
elect a secretary of state or do we want to appoint him. I am 
not too sure just how strong my convictions are, but I would 
like to say this, that one of the problems that has faced most 
of the states, and I think one of the reasons why there has 
been a swing away from elected officials is that for one 
thing, as the years go by the ballots become cluttered with 
elected officials. Of course, ours does not look as if it 
would oe in m u c h  danger, except we do have our election of 
senators, representatives, and at least three members of 
Congress to elect plus initiatives and referendum and all that 
sort of thing, but the swing toward the appointment of 
officials has b e e n  to keep some sort of coordination in 
government. A n y  man elected by the people is pretty 
independent, and that is why you have a lack of coordination 
in government where you have a lot of elected officials.



SWEENEY: I just wan t e d  to say that I want to have a secretary
of state elected. I want him compatible with the governor. I 
want him n o m i n a t e d  in the p r i mary and I want h i m  teamed with 
the governor in the general election. That is all I want, and 
I do not b e l ieve that it is destroying the strong executive.
To talk about splinters in either party, I think if you did 
happen to get one from one faction or one from another, it 
might be just the thing that would cement your party, and I 
hope you vote down the B u c kalew amendment.



AWES: I have an amendment, Mr. President.

PRESIDENT EGAN: You m a y  present your amendment, Miss Awes.
The Chief Cl e r k  m a y  read the propo s e d  amendment.

CHIEF CLERK: "Line 18, page 2, strike the words 'secretary of
state' and substitute 'lieutenant governor'; line 21, strike 
from 'and' through word 'governor' ending on line 2, page 3; 
line 2, page 3, strike 'secretary of s t a t e 1 and substitute 
'lieutenant g o v e r n o r’; lines 4, and 5, page 3, strike words 
'secretary of state' on both lines and in each case substitute 
'lieutenant governor'."

AWES: I move the adoption of the amendment.
■k'k'k'k-k'k'k'k'k'k'k
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PRESIDENT EGAN: Miss Awes moves the adoption of the proposed
a m e n d m e n t .

BUCKALEW: I second the motion.



AWES: Some of the delegates here were perhaps surprised at
the amendment thinking that the idea of a lieutenant governor 
had been comp l e t e l y  buried. That is what bothered me. I am 
afraid that the idea of a lieutenant governor was buried 
perhaps too soon. The only argument I have heard is that the 
lieutenant governor does not p l a y  too important a role and it 
costs money; therefore we should do away with him. Yes, it 
does cost something to have a lieutenant governor; you have to 
pay him a salary; you have a few extra lines on the ballot; 
you have to provide an extra room in the statehouse. When you 
come down to it, it costs only a drop in the bucket for the 
total cost of running a state. Therefore, I think the 
question is not what does he cost, but does he serve a 
purpose? I think he wo u l d  serve one very real purpose. I



-igree we should elect a successor to the governor. I think 
Alaskans have b e e n  so fed up in the last 50 or 75 years with 
appointive governors that they don't want to hear the word 
again. However, it bothers me considerably to elect the 
secretary of state. I don't think we should put over what 
some people call a package deal and give the people the form 
of electing a secretary of state without the choice. On the 
other hand, to elect the secretary of state independently, we 
know there are not only different parties in Alaska but there 
is a lot of factionalism in the parties, and if you get a 
lieutenant governor who is of a different faction than the 
governor, because he i s n’t too effective while serving as 
lieutenant governor it would not make too much difference, but 
the secretary of state is right-hand m a n  to the governor, and 
if you get a secretary of state who is of a different party or 
of a different faction in the same party, he can hamstring the 
governor and m a k e  our whole government ineffective for the 
whole four years he is in office, and I think the fact that we 
want a strong executive makes the p r o b l e m  even more pressing, 
and therefore I suggest that we consider or reconsider, as the 
case may be, the idea of having a lieutenant governor in the 
State of Alaska.

PRESIDENT EGAN: The question is, "Shall the proposed
amendment as offered by Miss Awes be adopted by the
C o n v e n t i o n ?” Mr. McLaughlin.★★★★★★★★★★★
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McLAUGHLIN: I am a bit confused. Would the secretary read
the section as it would read if it were amended.

PRESIDENT EGAN: Would the secretary read the section as it
would read if it were amended.

CHIEF CLERK: "There shall be a lieutenant governor who shall
have the same qualifications as the governor. He shall be 
nominated in the mann e r  p r o vided b y  law for nominating 
candidates for other elective offices. He shall be elected at 
the same time and for the same term as the governor. The 
candidate for lieutenant governor who runs jointly with a 
successful candidate for governor shall be elected lieutenant 
governor. The lieutenant governor shall perform such duties



as may be p r e scribed by law and as may be delegated to him by 
the g o v ernor.”

PRESIDENT EGAN: Mr. Riley.

RILEY: I w o u l d  like to address one question to Miss Awes. In
distinguishing between the two titles did you mean to 
distinguish between duties in your discussion, Miss Awes?

AWES: Yes, I did. I was proposing a lieutenant governor in
the traditional sense and then have the usual appointment of 
secretary of state by the governor to perform the duties of a 
secretary of state.



CHIEF CLERK: "There shall be a secretary of state who shall
have the same q u alifications as the governor. New material. 
."He shall be n o m i n a t e d  in the m a n n e r  p r o v i d e d  by law for 
nominating candidates for other elective offices. He shall be 
elected at the same time and for the same term as the governor 
and the procedure p r e s c r i b e d  b y  law." Delete the word 
"election". "The p r o cedure pre s c r i b e d  by law for general 
elections shall provide that the electors in casting their 
vote for governor shall also be deemed to be casting their 
vote for the candidate for secretary of state shown on the 
ballot as running jointly w i t h  the respective candidate for 
governor. The candidate for secretary of state who runs 
jointly with the successful candidate for governor shall be 
elected secretary of scate. The secretary of state shall 
perform such duties as m a y  be pre s c r i b e d  b y  law and as m a y  be 
delegated to h i m  b y  the governor."

PRESIDENT EGAN: The Chair feels that the question that was
asked by Mr. Kilcher was, are there any other necessary
amendments to the following sections in order to make them
conform c o m pletely with Section 6 as it is now written. Is
that right?★★★★★★★★★★★
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signify by saying "aye", all opposed by saying "no". The 
"ayes" have it and the proposed amendment is ordered adopted. 
Are there amendments to Section 14? Mr. Barr.

BARR: Mr. President, I have an amendment to insert after
Section 13. It is on the Secretary's desk.

PRESIDENT EGAN: Between Section 13 and Section 14?

BARR: Yes, it will be a new Section 14.

PRESIDENT EGAN: The Chief Clerk m a y  read the proposed
a m e n d m e n t .
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CHIEF CLERK: "Page 6, line 16, after Section 13, insert a new
Section 14, and renumber the following sections accordingly: 
"An A t t orney General shall be elected at the same time and in 
the same m a n n e r  as the Governor, and his term of office shall 
be four years. He shall be the chief law officer of the 
State, shall represent the State in all courts of law, and 
shall see that all laws are uniformly and adequately enforced 
throughout the State. He shall be legal advisor to the 
Legislature and all State officers, and shall p e r f o r m  such 
other duties as m a y  be
prescribed by law. He shall be responsible to the Governor 
and
the Legislature for the faithful performance of his duties.
The A t t o r n e y  General shall receive for his services a 
compensation fixed by the Legislature which shall not be 
increased or d i minished during his term of office. He shall 
devote his full time to his office and shall not receive any 
salary, fees or other compensation from any other source. In 
case of vacancy in the office of A t t orney General for any 
cause, the G o v ernor shall appoint his successor to complete 
the term of office with the consent of a majority of both 
Houses of the Legislature in joint session assembled, or, when 
not in session, a poll of the members may be taken by mail by 
the President of the Senate and Speaker of the House."

PRESIDENT EGAN: What is your pleasure, Mr. Barr?

BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I'll second the motion.

PRESIDENT EGAN: Mr. Knight seconds the motion. The amendment
is open for discussion. Mr. Barr.

BARR: Mr. President, as this is rather a long amendment --
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BARR: I have had placed on all the d e l e g a t e s’ desks a
mimeographed copy of the text of this amendment. It is not 
the complete amendment showing the lines and paragraph, it is 
merely the text. It provides for the election of the attorney 
general, that is the gist of it. He shall be elected at the 
same time and manner as the governor. He shall be legal 
adviser to the legislature and all state officers, and shall 
perform such other duties as may be prescribed by law. It 
outlines his duties and it provides for his replacement in 
case there is a vacancy. Now, in pre s e n t i n g  this amendment, I 
do not go against the thought of the Executive Committee in 
that we sho u l d  have a strong executive. Some people will 
think so. I went along with their committee report and I 
still do not disagree with it; however, the reason I decided 
finally to put this amendment in was the fact that I met 
innumerable people, speaking to them privately, who thought 
that the a t t o r n e y  general should be elected. In fact, they 
stated it in broader terms, they said they would like to elect 
more officials than the state governor. None of them stated 
that they w a n t e d  to elect as many as we have now, that they 
wanted to reduce the governor's power, but they thought they 
should elect enough so that they felt they had a hand in the 
government themselves. I felt that if another official should 
be elected, it should be the attorney general. Why the 
attorney general? Because all these other department heads 
are there e x p ressly to carry out the governor's p r o g r a m  and 
should agree with h i m  in every detail on his policy. That 
makes up a good working team. The attorney general also 
should work with the governor, he is the governor's legal 
counsel and the legislature's legal counsel and also counsel 
for all the department heads, but he has one other duty that 
does not quite conform to the usual idea of a department 
head's duty under administration and that is, he is called 
upon to interpret the law at times. That is a semi-judiciary 
function, I wou l d  call it, although it's not final. It is a 
temporary decision and m a y  be taken into the courts. In 
interpreting the law, he should be impartial. M a n y  times, of 
course, the governor might ask h i m  to interpret the law to be



sure that he is on the right ground when he proposes
something. In case we had a governor who wanted to bulldoze
something through anyhow, if it were a little bic
questionable, the attorney general might feel that he was
obligated to the governor if he were appointed and his opinion
might be bias e d  a little bit. I wouldn't say that he would
flout the law, but he could be biased a little bit to either
one side or the other.****★★★*+**
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A n d  even if he were entirely honest and tried to render an 
impartial decision, I'm afraid his conscience would hurt him a 
little bit because he was obligated to the governor and went 
against the governor's wishes, so to remove him from that 
embarrassing position, I think that he should be elected. Now 
I grant you in electing any man we cannot be sure that we will 
get a good man, and on the other hand, by appointment we 
cannot insure that we will get a good man, but I believe that 
if we are going to elect another official because the people 
want it, then it should be the attorney general.



McLAUGHLIN: Mr. President, I vo t e d  against the governor and
secretary of state as co-runners on the belief that we had
merely one elective office in the executive arm and that would
suffice, because m y  other voting had been predicated, and
other proposals had been predicated, on that belief we were
going to have a strong executive. This is merely the
introduction to other offices. I notice we have a Delegate
Proposal No. 45 submitted b y  Mr. Barr, and we have a Delegate
Proposal No. 44 also,* * * * * * * * * * *
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providing for the election of a commissioner of labor. If we 
yield ground in one respect, we might as well elect our 
commissioner of welfare, our commissioner of education, and 
having p r o v i d e d  those, I feel that we should go right down the 
list and completely dissipate the theory upon which the voting
has taken place. It was with reluctance that I even voted in
favor of the secretary of state as a co-runner for the 
governor. I am violently oppo s e d  to the election of the 
attorney general. I don't think the election of him 
accomplishes any purpose. The blunt fact is that there is a 
general misconc e p t i o n  as to the function of the attorney 
general. The attorney general is a lawyer and his opinion is 
the equivalent of any other lawyer's. It can be attacked.
Any recommendation he makes, if acted upon, can always be 
attacked in the courts by private citizens. His opinion is 
worth the paper it is written upon. It's impressive upon the 
state and the officials are bo u n d  b y  it until some irate 
taxpayer attacks it and the actions taken under the authority 
of it, and the courts can p r o m p t l y  overrule it. There is a 
misconception about the function of the attorney general, his 
functions are not q u a s i - j u d i c i a l . He is another attorney 
giving an opinion, and if you could assure yourselves that he



wouid have the wisd o m  of a deus, those lawyers don't exist in 
Alaska as it has been evidenced by the variety of opinions ex 
pressed here before this body. I do oppose it, I think if we 
are going to have an a t t orney general, the power should be 
vested in the governor to appoint him, and that is without any 
screening b y  any judicial council or anything of the sort. If 
you're going to elect him, elect him, but by and large if 
you're creating a strong executive, then give him the power to 
appoint his own attorney general. The discrepancy has been 
pointed out in N e w  York under the series, Governors and 
A d m i n i s t r a t i o n  o f  New Y o r k , which is put out under the 
American Commonwealth Series, it's pointed out that because of 
the fact that the attorney general is an elective office under 
the constitution, that is, the governor, in substance, has to 
rely on a legislative act pas s e d  in 1900 authorizing h i m  to 
have private counsel. You're putting a diverse and p o s s i b l y  a 
discordant element into the executive branch. It isn't 
necessary. The courts can protect the government from the 
opinions of an attorney general appointed by the governor, and 
that attorney general does, in a sense, bear the same 
relationship to the governor as any attorney bears to his 
private client. It is an attorney-client relationship and the 
relationship has to be based on faith and personal selection.
I would strongly recommend that there be no other elective 
offices in the state.
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PRESIDENT EGAN: If there is no objection, the rules will be
suspended and Mr. Barr m a y  have the floor on personal 
p r i v i l e g e .

BARR: I want to explain that since it is very clearly the
intention of this body to have two elected officials, there is 
no point in me introducing this other amendment and holding up 
proceedings. I never intend to hold up proceedings at all. I 
realize the shortness of time here, so I will not introduce 
that amendment at this time, although in my own heart, I 
believe that we should have an attorney general and 
commissioner of labor elected.



SUNDBORG: I wo u l d  like to know if we are creating anywhere in
this constitution the office of the attorney general? A n d  I 
ask it because in our article on direct legislation there is a 
provision that petitions for referendum and recall and the 
like, shall be filed with the attorney general who shall 
certify it to its sufficiency as to form, etc. Since we have 
not created that office, and I don't believe we should do it 
by indirection b y  assigning duties to the man whose office has 
not been created, I would like to be recognized at the end of 
this statement under the item of personal privilege, to make a 
motion and the mot i o n  would be that the rules be suspended and 
the Committee on Style and Drafting be instructed to make a 
substantive amendment in the article on direct legislation to 
provide that w h e rever the words "attorney general" appear, 
that they be changed to "secretary of state". I wonder if all 
of you recognize what the p r o blem is. I think we have now 
agreed that in the executive department we are going to have 
one other officer at least besides the governor. He will be 
called the s e c retary of state. I wonder if all of you 
recognize what the p r o b l e m  is. I think we have now agreed 
that in the executive department we are going to have one 
other officer at least besides the governor. He will be 
called the secretary of state. It occurred to us in Style and 
Drafting that it wo u l d  be entirely proper that the secretary 
of state should be the officer of the state with whom  
petitions under the initiative and under the referendum should 
be filed, that if he required legal services in order to 
satisfy himself that they were sufficient as to form, etc., he 
could get them from whatever officer of the state might be 
provided by
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legislation or otherwise for that purpose, but I think we are



probably being inconsistent and maybe we are making a mistake 
if we set up duties for an official called the "attorney 
general" and don't set up the office itself in the 

constitution.





The A t t o r n e y  General shall be appointed by the Governor 
from two or m o r e  qualified persons n o m inated in the same 
manner as judges b y  the judicial council. He shall have been 
-admitted to p r a ctice law in the State and shall have the other 
qualifications p r e scribed herein for heads of principal 
departments and shall be subject to approval by the 
Legislature in a similar manner.

The A t t o r n e y  General m a y  be removed by the Governor with 
the consent and approval of both houses of the Legislature 
meeting j o i n t l y . 1 Renumber successive sections to conform to 
the above insertion."

V. RIVERS: I move the adoption of the amendment.

PRESIDENT EGAN: Mr. Victor Rivers moves the adoption of the
amendment. A r e  there copies available for the delegates? Is 
there a second to Mr. Rivers' motion?
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HARRIS: I second the motion.

PRESIDENT EGAN: Mr. Harris seconds the motion. The matter is
open for discussion. Mr. Victor Rivers.

V. RIVERS: Mr. President/ this matter of the office of
attorney general came up for a good deal of discussion in 
connection with the strong executive and in connection with 
the matter of hav i n g  some screening for the man who would be 
the attorney general. Some ofthe Committee felt that it would 
interfere w i t h  the strength of the executive. Others of the 
Committee felt they want e d  to see the attorney general 
elective and not removable by the governor. It seemed that 
the only thing that was of main concern to a great m a n y  of us 
was that while we recognize the value of the strong executive, 
we are not naive enough to think that the governor who is 
elected will not have certain obligations, commitments, 
endorsements to meet when he goes into office. We realize 
that on all the other department heads there may have to be on 
his part some compromise with his desires under this plan as 
we have it. We did, however, want to try to eliminate any 
matter of the return favors or endorsements or obligations to



the man who he appointed as attorney general. We are trying 
to remove that particular office b y  a screening process we
have set up here, so the man who went in there, his
appointment would be based on merit and not on any other 
consideration. As you will note, we have recommended that the 
attorney general be screened b y  the Legislative Council in 
regard to his qualifications, that two or more be screened in 
accordance with the requirements to fill the job
satisfactorily both on the basis of qualifications and on the
basis of the governor's desires. The only intent in this is 
that the attorney general shall be one who is appointed not 
from the point of view of any obligations from the governor to 
him, and also the other intent is than the attorney general 
cannot be removed by the governor without also the approval of 
the legislature meeting jointly as they approved the 
appointment of the attorney general at the time he was 
actually put into office. He would be removed in the same 
manner, and b y  that manner only. There has been a good deal 
said here about diluting the power of the strong executive. I 
am of the opinion that perhaps a governor going into office 
where he had to make a large number of appointments, where he 
had been supported in his campaigns by many individuals who 
might be men of high degree of competence or average 
competence, I wo u l d  be of an opinion that a governor in that 
position would proba b l y  welcome the possibility of the chance 
of appointing one office in such a manner that he would not 
have to repay any obligations or indebtedness or favors in 
that particular appointment. I for one feel the attorney 
general's office should nave removed from it the need for 
making any concession to competence or qualifications because 
of political support on the part of the applicant to the 
governor in seeking election. That is my opinion and I feel 
there is sound justification for that opinion. I realize 
there are m a n y  divergent opinions here on that subject.
ir'kie-k'k'k'k'k'k-k-ir
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PRESIDENT EGAN: Is there further discussion? Mr. Buckalew.

BUCKALEW: Mr. President, from the beginning I would like to
state that I don't like this proposal. The first objection I 
see is that we are shoving off on the judicial council a 
function that is not one of their duties. The judicial



council was created by Mr. McLaughlin's department. He set up
a.judiciary. Now we are going to let Mr. McLaughlin's 
department select an attorney general. Not only does the 
•attorney general have to be approved b y  the judicial council, 
the attorney general then has to be approved b y  the 
legislature. If the governor wants to remove him he has to 
get the consent of the legislature. Now, I don't think this 
matter would even have come up if we had not discovered that 
the initiative and referendum article referred to the attorney 
general. The reason I bring that up is that I think Mr. 
Sundborg had an excellent suggestion that we just insert the 
words "secretary of state". That is p r o b a b l y  one of his 
functions. That is the only reason I think this business came 
up. We deci d e d  yesterday that we were not going to elect the 
attorney general. The argument put up by the Committee was 
they wanted to have a strong executive and today they are 
going to water it down a little. I think we ought to be 
consistent and vote this amendment down.

V. RIVERS: I rise to a point of order. I stated this matter
had been d i s cussed some time ago in Committee. It did not 
arise yesterday. This amendment was prepared during the time 
of that discussion. I also object: to referring to any 
department of this constitution as being the department of 
some one individual. I don't believe it is either Mr. 
McLaughlin's or mine or anybody else's; it is the constitution 
of all the people of Alaska.

PRESIDENT EGAN: Mr. Harris.

HARRIS: I was going to correct Mr. Buckalew, but since Mr.
Rivers has already done so, I will only state that I would 
favor this amendment. We talked about this quite a bit in 
Committee, and it is a check on the governor. It makes a bit 
of difference when the attorney general's word becomes law.
It actually is law, unless it is disputed in court and found 
to be not exactly as it is supposed to be, then it is used as 
law. Therefore, we feel the attorney general should be a 
qualified man and in order to insure that his qualifications 
are up to par we needed some type of screening process. Now, 
we did not screen the man because we wanted to connect him 
with the judicial department as Mr. Buckalew suggests. The 
only reason for using the judicial council we feel is that the



LONDBORG: Mr. President, as it has been mentioned, this is a
minority report from the Committee, and I think it is only 
right you hear from some of the rest of the Committee 
regarding this. We in our Committee felt that it would be the 
wishes of the m a j o r i t y  of the Convention to have a strong 
executive. By that we did not mean a dictator, one who would 
get into power and be the absolute power in the state, but one 
who through appointive powers would be able to select his c o­
workers down through the various offices so that when the



state's functions would be successful we could say that we had 
a good governor, and when they would not be successful we 
would know who to blame and could vote accordingly at the next 
'election. M e n t i o n  has been made not only here on the floor 
but also the same argument in the Committee that the governor 
would have certain obligations and would be expected to lean 
toward that obligation in the appointing of an attorney 
general, but I can't help but feel that that same trend of 
thought would run right down through the other departments, 
and I believe that there are other departments under the 
governor that are of equal importance and if the governor is 
going to bow to party obligations or other obligations in 
selecting of the attorney general, he will do the same thing 
all the way through his other department heads, and we won't 
have a m a n  in there that we can be fully pr o u d  of, and I think 
we are going to want to elect a governor who will be able to 
stand o his own two feet and appoint the men that he feels 
should be in the office. I think if he is that type of m a n  he 
will not only be respected b y  one party but by all of the 
people of the state. As far as the removal is concerned, if 
we worry that the governor may remove the man at will, if that 
is not best, we can always insert that he be removed with the 
consent of the legislature, that is another matter, but as far 
as the appointing is concerned, I think that is vital right 
now. As far as screening is concerned, I can see that it 
might have been good in the past to have the nominations for 
attorney general screened some way before they even face 
election b y  the people. Be that as it may, I think if we 
elect a governor it is his duty to screen and select a good 
attorney general. That is part of his job. We are electing 
him to do that very thing, and if he fails to select a good 
attorney general then he is that much more a failure as a 
governor, and he will stand that test in the coming election.
If we feel that the attorney general must be screened so that 
we have the best possible attorney general, I think it is also
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necessary that the head of the department of education, head 
of the department of welfare, health and labor, and all the 
other department heads be screened by somebody so that this 
governor gets the right men in his cabinet, so to speak. I 
certainly feel that he should be able to screen and select a 
good attorney general as well as select the other department



heads. But I think there is one thing that is even more 
important and we discussed that in the Committee, and that is 
the matter of compatibility. We have felt in the past that we 
have not had attorney generals who have been entirely in 
sympathy w i t h  the governor and it has been due to the way the 
two have gotten to their office. We elect the one and the 
other is a p p o i n t e d  out of Washington, and we have seen certain 
cases where they have not wor k e d  out in harmony. Now, if the 
attorney general is to represent the people alone, then of 
course he should be elected, but as he is to work under the 
executive department we want a man who is compatible with the 
governor and w i t h  his type of p r o gram that he wants to put 
over in the state, one that understands the governor, one that
will work w i t h  the governor and ask the judicial council as
set up, not to honor p a r t y  politics but to work in a 
nonpartisan capacity. Yet I feel they will not be able to do 
that as far as the attorney general is concerned, and I don't 
believe there is any more reason to feel that a judicial 
council nominee would be any more compatible than one elected 
by the people of the state; if they are going to ask the 
governor, "Will this man w o r k  with you or will that man work 
with you, do you want this one or that one?" You might as well
say, "Let the governor pick the man in the first place." If
they are going to have the liberty to put up a man that will 
not work with a governor, then we spoil our whole plan for an 
effective administration. I believe, as Mr. Ralph Rivers 
mentioned, if we want the attorney general's office mentioned 
at all in the constitution, it would be very simple on Section 
16, line 14, after "department" to insert the words "including 
the attorney general's office." That would make it very clear 
that the g o v e r n o r  would have the appointive powers and that 
the attorney general's office wo u l d  be one that he would have 
direct control over. That gives you, I believe, some of the 
Committee t h i nking regarding the attorney general being 
appointed by the governor.
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METCALF: I m o v e  that it be adopted and ask unanimous consent.

BUCKALEW: Objection.

DOOGAN: Point of order.

PRESIDENT EGAN: Objection is heard. Your point of order, Mr.

Doogan.

KNIGHT: I second the motion.

DOOGAN: M y  point of order is that we have already considered 
this matter once, and I take exception to the remarks by the 
Chairman of the Legislative Committee in that this body by  
their action implied that the attorney general would not be 
one of those principal departments. I take exception for this



reason: that is, as it was so aptly pointed out by Mr. Davis,
the thing they did not want to do was to set up the attorney 
g e n e r a l’s office in the constitution but it could be set up as 
one of the p r i ncipal departments.

PRESIDENT EGAN: As to the point of order raised b y  Mr.
Doogan, we d i d  consider spelling out that there be an attorney 
general once bef o r e  in this section, did we not? Mr. Ralph 
R i v e r s .

R. RIVERS: I was about to offer an amendment so I got talked
out of it, so it is the first time it has come up.

tRESIDENT EGAN: If this is the first time, the point of order
would not be well taken at this time. Mr. Taylor.

TAYLOR: I was going to raise the same point of order as Mr.
Doogan, but I think I am going ro go even further because 
there was a specific amendment offered to provide for the 
establishment of an elected attorney general.

PRESIDENT EGAN: This does not say though, Mr. Taylor, that he
would have to be an elected attorney general.

TAYLOR: Mr. Barr's motion to adopt an amendment to that
effect would be.

PRESIDENT EGAN: But Mr. Metcalf's amendment does not include
anything of that nature, so the amendment would be in order at 
this time, Mr. Taylor. Is there discussion of the proposed 
amendment as o f f e r e d  by Mr. Metcalf? Mr. Metcalf.

METCALF: I feel that mention of the attorney general's office
should be made because we have m e n tioned it in the proposal 
under direct legislation, and in initiative and referendum, I 
think we m e n t i o n e d  it once or twice there. I am confused as 
to whether the senate is to ratify the nomination once every 
two years or once every four years. I am in a state of 
confusion
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and I would like to have this spelled out a little more as far 
as this important office is concerned. That's my feeling on



the matter.
A

TAYLOR: M a y  I speak on this matter now. I don't believe that
it is nec e s s a r y  to put an attorney general in there. If you 
do that you m i g h t  as well put all the branches you are going 
to have, all the principal branches of the executive 
department in because it naturally falls into the category of 
one of the principal branches of the legislature, and I think 
we considered that the other day. It was felt that it was a 
legal department of the executive branch and should not be 
necessarily na m e d  because the governor would have the right 
under our p r e s e n t  article to appoint the attorney general who 
sets up the legal department of the executive department, and 
I can't see w h e ther if you add that attorney general on there 
including the attorney general, you had better put it 
including the highway department and all other things. I 
think we should leave it the way it is, and the other things 
will n a t urally follow and fall into the proper category.

PRESIDENT EGAN: M r .  T a y l o r .



SUNDBORG: I move that the rules be suspended and that the 
Committee on Style and Drafting be instructed to insert 
"secretary of state" at points in the article on initiative 

and referendum
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^ h e r e  the words "attorney general" appears, 
r "  '
GRAY: I s e c o n d  the motion.

PRESIDENT EGAN: It has b e e n  m o v e d  and Mr. Gray seconds the
motion that the word "secretary of state" be inserted in lieu 
of the words "attorney general" wherever they m a y  appear in 
the article on initiative and referendum. Is there objection 
to that request?

TAYLOR: I object.

PRESIDENT EGAN: O b j ection is heard. Mr. Ralph Rivers.

R. RIVERS: I w o u l d  like to back up the motion because I 
objected e a r l i e r  in the day that we should have the attorney 
general draw the ballot heads and check the sufficiency of 
that p r o posed initiative bill, etc., but after I decided not 
to do anything about inserting "attorney general" in this 
section, it becomes ne c e s s a r y  in the interest of consistency 
to say that those matters will be referred to the secretary of 
state who in turn can obtain the advice of the attorney 

g e n e r a l .



ALASKA STATE LEGISLATURE

Sen. Mike Miller 
Sen. Sean Pamell 
Sen. Johnny Ellis

Sen. Robin Taylor, Chair
Sen. Drue Pearce,Vice Chair State Capitol 

Juneau, AK 99801-1182 
(907)465-3717 
Fax: (907) 465-3922

Senate Judiciary Committee

February 19, 1997

Mr. Tony Knowles 
Governor of Alaska 
State Capitol 
Juneau, Alaska 99801

Dear Governor Knowles:

Yesterday, the Senate Judiciary Committee reviewed the sponsor substitute for SJR 
10-  a resolution that calls for the election of the Attorney General.

As Chairman of the Judiciary Committee I think that it would be beneficial for 
committee members if you and/or Mr. Botelho attend the meeting scheduled to share 
your position on SSSJR10.

The Senate Judiciary Committee has scheduled a continuation ;of the hearing on 
SSSJR10 to be heard on February 26, 1997 in the Butrovich Room. In the interest of 
dealing with a concerned public, your testimony would be appreciated.

Sincerely,

Robin L. Taylor, Chairman 
Senate Judiciary Committee

R L T / l c

c c :  M r .  B r u c e  B o t e l h o

S e n a t e  J u d i c i a r y  C o m m i t t e e  m e m b e r s



R E C E I V E ?

{J o in  9 \ 9 9 a v i c s
A T T O R N E Y  AT LAW

C E N T U R Y  PLAZA
1075 CHECK STREET. SUITE 202
WASILLA. ALASKA 996SA

TELEPHONE (907) 373-6010
TAX (9 07) 373-6 0 0 9

February 12, 1997

Senator Lyda Green 
State Capitol 
Juneau, AK 99811

Dear Lyda:

I agree wholeheartedly with your efforts to have an elected Attorney General. I 
also believe that we should elect our judges. As an attorney who has been involved in 
the system for almost twenty (20) years, I don't particularly agree with the way the judges 
are selected. It is essentially the good ole boy system in which the Alaska Judicial 
Council selects judges who are recommend for appointment by their peers. Such a 
system continues to support the appointment of liberal judges who may be academically 
well qualified, but completely out of touch with the way people want law and justice 
administered. It is obvious that today we have a resurgence of conservative ideals 
regarding family, home, law enforcement, and punishment. The conservative nature of 
our people is not reflected in the judiciary whatsoever. In fact, during the Hickel 
administration, Governor Hickel rejected appointees, but was faced with no better 
selection on the second go around. Simply put, it is unlikely that a conservative attorney 
would ever be put forth for an appointment to any judicial position.

When I taught law at the University of Alaska, Matanuska-Susitna College, I was 
shocked to learn by survey of my students that they were actually ultra conservative. 
Here we were at a University which is generally noted for liberal thinking teaching issues 
of criminal justice. Virtually every student agreed that the problem with the judicial system 
was the breakdown in the nuclear family and the inability of parents to enforce proper 
behavioral standards with their children. With the breakdown of the home, the lack of 
discipline was then passed onto society in general. The students were shocked to find 
the prisoners under the Cleary decision have constitutional rights while incarcerated 
insuring limitations on housing, certain types of meals, recreational facilities, libraries, and 
even Pell grants. Students learned that 'hose in jail got federal assistance to college



courses while they had to go to work and study at night. This infuriated my students, and 
their attitudes were definitely pro punishment with little empathy for rehabilitation. The 
only way to get the system changed is to elect judges and attorney generals. I support 
your efforts.

S e n a t o r  Lyda G reen
F eb rua ry  12, 1997
P a g e  2

JGD:bw
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E le c te d  A t t o r n e y  G e n e ra l ; W i l l o f th e  P e o p le
The framers o f the State Constitution, we believe, 

were wise to provide for a strong chief executive but we 
believe they were not wise in making the state attorney 
genera] appointive, rather than elective. Down through 
the years, it appears to  us, that the various attorneys 
general, by and large, have not acted primarily in accord­
ance w ith the will o f the people, but the will of their 
bosses, the governors. All too often they have slanted 
their legal opinions, which are binding unless overturned 
by the courts, to  further the political aims o f their bosses, 
the governors. And in so doing, we believe they have often 
allowed the governors to take illegal and unconstitutional 
steps. At the same time all too often an attorney general 
has slated a legal opinion against the will of the majority, 
simply because his boss, the governor, is opposed to it.

This has resulted in a situation where the governor 
has become no t just powerful, but almost omnipotent, 
Not only is he able to use the State Department of Law 
to further his policies and programs, however meritorious, 
but to block policies and programs with which he does 
not agree. The governor is powerful enough without 
making him overpowering. A fter more than two decades 
o f statehood, it is apparent to us tha t the attorney general 
needs to  be responsible to the people.

Some Alaskans — as the Anchorage Daily News has 
argued editorially — will contend that a switch to an 
elected attorney general will dilute accountability.

Said the News’.
“The governor o f Alaska is empowered by the con­

stitution with strong executive authorities; that makes 
him the boss, accountable to the people and able to choose 
his own team in doing what he believes needs done. An 
elected AG obviously would have his own, possible separ­
ate agenda, and teamwork between tha t office and the 
governorship might fall span. Both th= governor and the 
AG could justify inaction by a merry-go-round finger 
pointing and accusation, and citizens would rever know 
who to look to for responsibility."

The trouble with the latter argument is that it has 
been rejected by 43 of the 50 states as without merit; 
ifitly r.'^ ted  attorneys general because they believe 
the governor should have tC comply W:'n v**? Is" SJ-SR 
citizens, should no t be above the law or be able to bend 
the law in carrying out his policies and programs. While 
there have been conflicts between governors and elected 
attorneys general, these have been considered justifiable 
and accepted by the people as a small price to pay for 
avoiding possible political maneuvering o f appointed 
attorneys general.

Alaska’s present governor opposes the change to 
an elected attorney general. He says if an elected attorney 
general’s view are at odds with the governor's, he could 
seriously threaten or even thwart the governor's programs. 
And, o f course, the reverse is true o f an appointed a tto r­
ney general.

A ttorney General Norm Gorsuch is opposed to an 
elected a tto rney general saying such would undermine 
accountability and an attorney general running for office 
and collecting campaign funds would open the way to 
conflicts o f interest. Yet Gorsuch, an appointed attorney I 
general, is under fire now for accompanying Governor 
Sheffield on a fundraising trip in the lower states in 
January.

Rep. Rick Uehling (R-Anchorage) has sponsored a 
joint resolution to ask voters to amend the Alaska Con­
stitution to  require would-be attorneys general to run for 
office on non-partisan primary and general-election ballots.

Uehling contends electing the attorney general would 
provide greater autonomy, freedom from political mani­
pulation, and greater personal responsibility for the a tto r­
ney general.

In a number of cases attorneys general have approved i 
the wording on ballot propositions. After the voters have 
expressed their wishes on such ballot measures contrary 
to the wishes o f the governor, they have been challenged 
as illegal o r unconstitutional and thrown out. Examples 
are the call for a constitutional convention, the Beime 
homestead initiative, and the recent Tundra Rebellion 
ballot proposition. On two big issues which faced the state, 
residency and local hire, state attorneys general have been 
dead wrong. Their cases have been overturned by the U.S. 
Supreme Court. Attorneys general have approved such 
horrible state contracts as the ill-fated Alpetco contract. 
And the list goes on and on.

But most disturbing regarding our appointive atto r­
ney general is a paragraph in a speech which Governor 
Sheffield gave to the State boards of Fish and Game 
recently in regard to their mission on the controversial 
subsistence issue.

Said the governor: "Your actions will be guided by 
the policies set by my office. You will be aided in that 
by the Attorney General’s office, which will identify 
the legal avenues available for furthering those policies, i 
The A ttorney General's Office also will outline the scope 
of your authority, and will alert you if you are exceeding , 
it. The opinions of the Attorney General are binding on 
all S tate agencies; actions which run counter to those 
opinions will not be defended by the State, and may 
expose you to personal liability." From this it appears 
that the power and influence of the attorney general, in 
much greater degree than previously, now extends not 
just to the Decertment o f Law but to every nook and 
cranny of state government.

The Fish and Game Boards have been struggling 
with the subsistence issue since 1978. The problem has 
not been in the regulations but in the law which is claimed 
by many to be unconstitutional. There is little likelihood 
that the new boards are going to be able to achieve what 
the old Fish and Game boards were unable to do. The
new boards iR2}‘ pu t a ii2nda:ci on t'n£ USU2 but it W9P • 
be solved until the problem of the law itself is properly 
addressed. The governor apparently doesn't want to 
look at the law and the attorney general, therefore, won't 
look at it. And the attorney general appears to be a tool 
of the governor in stifling dissent. This was also illustrated 
this week in the Supreme Court decision in the Joe Vogler 
case. The high court ruled, contrary to the argument 
by the attorney general, tha t there was no compelling 
state interest in favoring the two major political parties 
by putting unreasonable restrictions on small, upcoming 
political parties.

Yes, the time is long passed when Alaska can afford 
to continue with appointed attorneys general misused by 
our governors. It's time for Alaska to join the 44 other 
states in insisting that our attorney general answer primar­
ily to  the people, not the governor. *
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T h e  p e o p le ’ s a t to rn e y
IF YOU LOOK on the 

bright side, the prospect ap­
pears strong that the other­
wise downbeat impeach­
ment hearings now under 
way in Juneau will produce 
some positive results in rela­
tively quick order.

One kj'I the first things out 
of the box very likely will be 
action in the legislature next 
year to bring about the elec­
tion of Alaska’s attorney 
general — a post the gover­
nor now fills by appoint­
ment.

It’s a constitutional 
amendment long overdue. In 
the 26 years since statehood 
was won, there have been 
many instances when the ap­
pointed attorney general 
system lias failed to serve 
the people of Alaska. As the 
years went on, the attorney 
general has become virtu­
ally the private legal advisor 
to the governor who ap­
pointed him.

ON MANY OCCASIONS
that presents an impossible 
conflict for the attorney gen­
eral.

His boss, the governor, 
looks to him for a legal opin­
ion, for example, to support 
some action the administra­
tion plans to take. From a 
.public standpoint, there

might be stronger argu­
ments in be made on the 
other ri'ie of the issue. But 
the attorney general, be­
holden to the governor for 
his job, can be expected to 
deliver an opinion that might 
well have some legal basis 
but is not in the best inter­
ests of the state as a whole.

The move toward an 
elected attorney general has 
long been advocated in these 
columns. In fact, it may 
have been here that the cam­
paign to get this modifica­
tion to the constitution actu­
ally began a number of years 
ago.

SO WE HAIL the word 
from Senate President Don 
Bennett of Fairbanks that he 
has changed his mind on the 
elected attorney general 
concept and now whole­
heartedly supports it. Said 
the senator:

“I used to think an ap­
pointed attorney general 
gave the executive branch 
better control and a better 
management tool. But I’ve 
changed my opinion over the 
past few months. I think we 
should have an attorney gen­
eral who represents the peo­
ple rather than somebody 
who represents the gover­
nor.”— * . ‘ J.».• •. | if.

t



F o x  in  th e  h en  hou se
BUREAUCRATS AND serves the governor well, but 

politicians sometimes are it certainly doesn’t serve the 
successful in killing pro- people of Alaska well, 
josed legislation they don’t The drawbacks of this ar- 
ike by attaching exorbitant rangement are clearly ap- 

fiscal notes to them. parent in the composition
It has come to our atten- and content of the analysis 

tion that the Department of of the pending legislation. It 
Law, headed by the ap- totally supports the gover- 
pointed attorney general, is nor’s position. What else 
using this tactic as a way to could be expected? 
try to kill a Senate resolution Thus, when the depart- 
calling for an elected attor- ment says that an elected at- 
nevgeneral. tomey general would cost

The department has is- the state more than $2.5 mil- 
sued an analysis of the reso- lion annually, the informa- 
lution, which, if approved by tion can be taken with a 
the legislature, would ask grain of salt, 
voters to decide if the con­
stitution should be amended TO HIS (or her) credit,
to mandate the selection of the writer of this piece of
an attorney general at the propaganda lias illuminated
ballot box. some of the problems that

The analysis says that the would have to be overcome
the change would cost the in setting up an office for an
state more than $2.5 million independent attorney gen- L
a year. eral. It won’t be simple.

It also details the, many Whoever held the office first
complexities of operating a would have to create it from 
voter-elected attorney gen- the ground up (including the f  
eral’s office, right down to purchase of filing cabinets ' 
the amount of square foot- and Installation of tele­
age that would be required phones), 
for such an office and the And ways would have to
cost per square foot. be devised to do the purchas­

ing of equipment and fumi- 
THE VIEWS of the de- ture and the hiring of person- 

partment aren’t surprising, nel so that the functions 
Traditionally, the attorney wouldn’t Infringe on the in­
general, who is the depart- dependence of the office, 
ment’s top official, has op- Moreover, there's a good
posed any changes in the chance a whole new bureau- 
current system, which cracy would emerge In the 
makes the attorney general form of a group of legal 
an appointee of tne gover- types hired to give in-house 
nor. counsel. The Department of

The governor is against Law estimates this would 
the idea of an elected attor- cost the state as much as 
ney general because it would $1.5 million annually within 
eliminate his control of the just a few years, 
state’s top legal officer. Cur- There are many in Alaska
rently, with the governor as who view such costa — both 
the A.G.’s boss, the governor in dollars and extra effort — 
generally gets legal opinions worthwhile. They should be 
that support his positions, given a chance to say so in I 
It’s a cozy arrangement that the voting booth.
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A n o th e r  g o od  re a s o n
ONE WAY for Alaska to 

avoid having legislative law­
yers sue. administration law­
yers is to elect- ah attorney general who is beholden to 
neither..Add that to a long list of 
reasons to make the attorney 
general one of the very lim­ited number of elected offi­
cials in the State of Alaska. As 
a matter of fact, there are 
only two — the governor and 
the lieutenant governor. Com­
missioners who head the vari­
ous administrative depart­
ments are appointed by the 
governor.

This • extremely restricted ' 
opportunity for the people to 
elect the public officials who presumably serve them is a unique provision of the Alaska 
Constitution. It was deliber-. 
ately adopted, for the reason 
that those who were here at 
the time the new state was created wanted a powerful 
chief executive.They wanted lidership and accountability. When it 
came to steering this new ship 
of state, those Alaskans back 
in the middle ’50s wanted a 
single captain on the bridge.

IT WAS a good idea. There 
was need for a powerful hand at the helm of a state with lit­
tle income, a small population and a million needs. The gov­
ernor had marching orders to assemble a team and get the 
show on the road — with the concurrence, of course, of the legislative branch.

It had a fine beginning. For 
the most part, the executive and legislative, branches 
worked in concert toward a 
common goal during years of

economic struggle.
But not even the visionary constitutional delegates, and 

the voters who applauded 
their work in those dimming 
last days of the territory, could have perceived the day 
when Alaska would be rolling in money and a single field 
could produce a trillion dollars 
worth of oil.The coming of that wealth produced a Mount St. Helens 
eruption in the Juneau bureau-, 
cracy. Not only did executive agencies swell .in size and 
number, the legislature bal­
looned as well. It added of­
fices and staffs and interim 
agencies and even went so far 
as to hire its own legal coun­
sel, separate from the attor­
ney general’s office.

OVER THE YEARS, the 
attorney general became 
more the lawyer of the gover­nor than of the state govern­ment as a whole. That pro­duced an adversary situation 
with the legislators who often wanted a different legal opin­
ion than they could expect 
from the Department of Law.

Their answer was to hire 
lawyers who would provide opinions supporting the leg­
islature’s interests. The result 
is that public funds are used to 
finance one set of state law­
yers doing battle with another 
set.An independent attorney 
general's office, headed by an elected chief not beholden 
either to the governor or the 
legislature, could provide both with unbiased and unfettered 
legal guidance. The people, as well as state officials, would be better served.

30
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M e m o  t o  p o l i t i c i a n s
-STATE OFFICIALS who depend on votes of Alaskans 

for their public offices would 
be wise to arrange for the at­
torney general to be elected. 
A statewide poll by Dittman 
shows that public support is 
overwhelming.In response to the simple 
question "Should the attorney general be elected?” .61 per­
cent responded affirmatively and 27 percent preferred ap­
pointment. •That was the quick reaction from Alaskans scattered far 
and wide. The idea of electing 
that important official was fa­vored by 73 percent of those in 
rural areas, 63 percent In Cen­
tral Alaska (Fairbanks), 56 
percent in Southcentral, 67 
percent in Anchorage.

Only in Southeast Alaska was the response different. 
There it was 41 percent for ap­
pointment and 42 percent for 
election..............

A SECOND QUESTION 
put to the same respondents_ 
built up still more the case in 
favor of the elective process.

It cited some of the powers- 
that go with the office of attor­ney general. Upon hearing 
them, the respondents were 71 percent for and only 21 per­
cent against.

That question put it this way: " If you knew that the at­
torney general of Alaska, who 
is appointed, also appoints all

- state prosecutors and district 
• attorneys throughout the 
state, would you support hav­
ing the attorney general re­
main an appointed position or 
would you support the attor­
ney general becoming an elected position?"

••Those'-;, fayoring election 
gained 10' points while those for appointment lost 6 points..

TWO MESSAGES are 
handed to the politicians in 
that poll. The first is that a 
substantial majority of Alas­
kans want their attorney gen­
eral elected, not appointed. 
The second is that the pro­
posal gains strength when 
Alaskans are reminded of the 
power that lies in the office.

A politician can readily see 
the significance. He is disap­
pointing his constituents if he ignores the proposal and he may discover his reelection in 
jeopardy if the day comes 
when a candidate campaigns 
against him on that issue.

In rural areas the final lineup was 85 percent for elec­
tion. In Central Alaska 75 per­
cent. In Southcentral 71 per­
cent and in Anchorage 74 per­
cent. Even in Southeast 
Alaska many voters changed 
their minds on the second 
question. The final tally there 
was 54 percent for election 
and'only 34 pet cent for ap­
pointment.
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. N o  m a t t e r  h o w  y o u  c u t  i t
THE UNIVERSAL prefer- 

| ence of the majority of Alas- 
I kans for electing the state’s 
j attorney general was. pointed 
; up in many different ways in' a 
| Dittman poll that showed 71 
^percent in support and only 21 
! percent opposed, h  Dittman reported that the (election proposal has over- 
! whelming support in almost 
! every bracket of the popula- 
| tion, be it based on age, sex, 
income, educational attain- 

I’ ment, party registration.
AMONG ALASKANS who j.have registered as Democrats 

■r.or Republicans, 72 and 73 per- 
• cent, respectively, favor, elec­
tion . Non-partisans were 69 ; percent in favor. Alaskans 
: aged 18 to 24 are 77 percent in 
j-favor, those 56 and over, 75 : percent and those in between 
: range from 63 to 72 percent. ,
! The.poll showed 76 percent 
; of the women and 66 percent 
■ of the men favor election, 
i Homemakers are 75 percent 
! for it. Private and public sec­
tor employees as a whole 
favor it 71 to 74 percent. 
Among state employees, how- 

' ever, the idea is not so popu­lar. Yet more than half (56 
percent) are for it.'Support of the election pro­
posal declines as family in­comes increase but the major­
ity in all categories favor it. In

low income groups 77 percent 
favor it while in higher income 
households 67 percent do.

Curiously, the idea of elect­
ing the attorney general is ■ 
more popular among those. 
who don't bother to register,; 
and hence probably don’t ' vote, than among .those who do. Those not registered showed 73 percent for election 
while registered voters were’ 71 percent favorable.

THE RESULTS of that Dittman survey will be en­
graved on the minds of those who plan political campaigns.. 
And Dittman’s final analysis 
might inspire some of them to 
get on .the bandwagon to-, 
amend the constitution so as 
to give the people the elective 
power they want.

That analysis was, "Pre­senting information regarding 
the attorney general’s powers 
and responsibilities causes a 
strong shift to the elected op­tion — especially among the 
‘undecided’ respondents. In 
total, the undecided percent­
age declines from 12 to V/2 and more than 5 percent of those who favored the current ap­pointed status changed their 
minds to support the elected 
provision when it was learned that the attorney general has 
broad appointive powers of his 
own."
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T h e  b e t t e r  w a y
IPS  TOO BAD that former 

Attorney General Avrurn 
Gross doesn’t think it’s a good 
idea for Alaskans to elect 
their attorney general. But just because he feels that way detracts not one iota from the merit of the proposal.

It would be astonishing 
were Mr. Gross, who now teaches a couple of courses at 
Stanford University law 
school, to come out for an 
elected attorney general. His 
public career has been as an 
appointed legal spokesman for Gov. Jay Hammond.

Fortunately, there are 
other legal experts — whose 
qualifications and public ser­
vice careers are are least as 
good as those of Mr. Gross — 
who feel precisely the oppo­site. They offered testimony 
contrary to that of Mr. Gross 
by satellite communication fa­
cilities in a hearing last week 
before the House Judiciary Committee.

The attorneys general of Pennsylvania and • Colorado and the assistant attorney 
general of.California'told the 
committee that an elected at­
torney general is more inde­
pendent of the governor and 
administration and thus less 
vulnerable to political reper­
cussions from decisions.

FORTY of the nation’s 50 
states elect their attorney general. Alaska is one of only 
five states where the office is 
filled by appointment of the 
governor. In the other five the selection is made in a variety 
of ways, including legislative 
appointment.

Mr. Gross, however, thinks 
the Alaska way is best. Were 
it otherwise, he contended, the 
governor would attempt to

shift blame for administration 
failures onto the attorney gen­
eral rather than have a clear 
responsibility himself.That’s a pretty feeble de­fense of the present system.. If anything goes wrong in 
the administration of any pro­
gram, regardless of the attor­ney general, any governor is 
going to be politically adept 
enough to dance out of the line 
of responsibility.

THE ATTORNEY general 
of Pennsylvania told members 
of the Judiciary Committee 
that Pennsylvanians • voted 
overwhelmingly in favor, of a 
constitutional amendment to 
make the office elective be­
cause they felt the attorney 
general was ’’not responsive 
to public needs”  and that 
there -was a "cozy arrange­
ment" between the attorney 
general and the governor.

Colorado’s attorney gen­
eral said an elected attorney 
general carries “ at least the aura of having an independent political base" and can say no 
to the governor "when the 
governor ought to be said ’no’ 
to."

An assistant California at­
torney general said an elec­
tive attorney general is more 
efficient than an appointive 
one and "is not necessarily a 
threat to the functioning of the 
governor.”

Those comments make sense for Alaska. And the leg­
islature should take steps to bring this constitutional 
change to the ballot.

There seems little doubt that the amendment would be 
approved, if the legislature 
would only give the people a 
chance to vote.
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W e a k  a r g u m e n t s

RIGHT OFF THE BAT, 
there was a loud objection to 
the Anchorage Crime Com-, 
mission’s proposal that Alaska’s attorney general'and the local prosecuting attor­neys should be elected. The 
complaints came from the ap­
pointed attorney general and 
one of his appointed district 
attorneys.

The flaws they see in the 
proposal are worthy of public review.

For one thing, they said,, 
electing such officials would bring the justice system into 
politics. They would become 
subject to pressure from 
members of the public with axes to grind.

For another, they argue, 
lawyers .would run for attor­ney general and district attor­
ney in hopes of using the posi­
tions as stepping stones to 
higher political office.

BUT THOSE aren't neces­sarily flaws. On the contrary, it's possible to argue that those prospects would offer an 
enormous improvement in the way things are done in Alaska.

Take the second objection first. Under the Alaska con­
stitution, only two state gov­
ernment officials are elected statewide — the governor and 

. the lieutenant governor. Ev­erybody else in the system, in­
cluding the judges, is ap­pointed by the governor or by 
department heads appointed by him.

The only other elected offi­
cials in Alaska are the city or 
borough mayors, elected lo­cally; 60 members of the legis­
lature, elected in Iocal..jdis- 
tricts, and the three members 
of the state's congressional delegation, elected statewide. Not much of a. stepladder on

which people interested in 
public service can climb to­
ward higher office.An elected attorney gen­eral naturally would be looked upon as a potential candidate 
for governor or U.S. senator cr congressman. What's 
wrong with that? It might be a 

•powerful incentive for the one 
occupying that spot to do an 
outstanding job.

AS TO THE COMPLAINT 
that an elected attorney gen­
eral might be subject to public 
pressure, again the advan­tages are compelling.

Why shouldn’t the attorney 
general have to dance on a hot 
public griddle if the people be­
come alarmed over deficien­
cies in the administration of 
justice?The system as it now exists 
makes the attorney general 
the personal lawyer of the governor, his political de­
fender and his legal arm in waging political warfare against the legislature and the 
public.

So long as he remains pro­
tected by the governor's1 
skins, the attorney general is 
immune from public pressure. All kinds of policies can be le­
gitimatized, even though they 
might infuriate wide segments of the public and frustrate the 
aspirations of the people.Legal opinions issued by the attorney general bind 
state agencies. They can be 
tools of the governor to guide, 
maneuver, control and stop all kinds of enterprises — eco­nomic and otherwise.

An attorney general an­
swering to the public through 
the political process would 
have the freedom to respond 
to public concerns in ways 
that are not possible now.
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E d i t o r i a l
I

T h e  b e t t e r  w a y

AN E L E C T E D  a t to rn e y  
g ene ra l  is in the  public in te r­
es t and  a  resolution to  th a t  ef­
fect now m ak ing  its  w ay 
through  the  legislative p ro ­
cess  should be  approved.

T he  person  who holds this 
im por tan t  office in s t a t e  gov­
e rn m e n t  should be  responsible 
to  the  people.

At it now stands,  the  a t to r ­
n ey  gene ra l  is appoin ted  by 
the  governor,  is a  m e m b e r  of 
the  governo r 's  household and  
the  opinions he  hands  down 
a r e  ref lec tions of the  g o v e r ­
n o r 's  point of view, not the  
people’s.

T H E  R E C O R D  SHOWS
th a t  a t to rn ey s  genera l  in the  
p as t  few y e a r s  have n ea r ly  a l­
w ays fallen in line with the  
g o v erno r’s  whims. It is a  cozy 
a r r a n g e m e n t .

T h e  p re se n t  g o verno r  
doesn’t w an t  the  change.  T hat 
is unders tandab le .  He h a s  sa id  
he  opposes the  idea of a n  elec- 
ti\ 'e a t to rn ey  g en e ra l  b ec au se  
" if  his own views a r e  a t  c ro ss ­

winds with the  governor’s, he 
could seriously th rea ten  o r  
even  thw ar t  the  governo r’s 
p r o g r a m s / ’

And the m a n  who curren tly  
sits  in the a t to rn ey  g e n e ra l ’s 
c h a i r  says he  doesn’t w ant to 
a l t e r  the  sys tem . He sa y s  it 
would diffuse the  executive  
b r a n c h ’s  accountabil i ty  to the 
public. He also  says he  thinks 
th a t  having to  run for  office 
would involve collecting c a m ­
paign  funds, opening the  w ay  
to conflicts of in te rest .  j

I
N E IT H E R  objection over- ! 

r ides  the a rg u m e n t  tha t  th e  at-  ; 
to m e y  gene ra l  should be  re ­
sponsible to th e  people and  not 
to th e  governor.

N o r  do th e y  address  the 
fac t  th a t  an  e lec ted  a t to rney  
g e n e ra l  can  do a  lot m o re  to­
w a rd  keeping m e m b e rs  of the 
adm in is t ra t ion  honest.

F o r ty - th ree  of the 50 s ta te s  
h a v e  an  e lec ted  a t to rney  gen ­
e ra l .  Alaska should becom e 
the  44 th.
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E d i t o r i a l s
What the people want

A PUBLIC OPINION poll 
has once more revealed that 
the people of Alaska want to 
elect the state’s attorney 
general. In the eyes of the 
legislators, however, the 
people are like Rodney 
Dangerfield. They "don't get 
r.o respect."

Over and over again, the 
people have shown their 
preference for electing that 
high official. They have told 
legislators when they come 
home and ask what's on 
their constituents' minds. 
They have shown it consis­
tently in letters to editors, 
speeches and every other 
chance they get.

Many candidates have 
found the elected attorney 
general issue a good planlc 
tor their platforms and have 
gone on record publicly as in 
favor. They have used the 
issue to make themselves at­
tractive to voters.

THIS WEEK David Ditt­
man is telling the results of 
his polling that showed Alas­
kans believe 3 to 1 that an 
elected attorney general 
would "more likely tie fair 
and impartial" if he is 
elected instead of appointed

by the governor.
That is one more expres­

sion that the legislators will 
probably ignore. The legis­
lature, as a whole, simply 
can't muster whatever ft 
takes to please the people in 
that regard.

To make the office elec­
tive, the legislature must 
propose a constitutional 
amendment. The voters
would then be allowed to 
on record formally and 
nally to make it so.

The issue, however, is one 
the politicians oppose. If the 
people could elect the attor­
ney general they would have 
broken the unfted front of 
the political establishment in 
Juneau. The attorney gen­
eral would become the peo­
ple’s representative instead 
of the governor’s man.

This issue is one that will 
not go away even though the 
politicians want it to. They 
will have to confront it some 
day and it would be best that 
they do it soon.

IF  THEY DON’T, it will 
continue to fester until it 
might lead to drastic action. 
The issue might be sufficient 
to build up support for call­
ing a convention to revise 
the state constitution, an op­
tion that comes once each 
ten years without regard to 
the whims of politicians.

As it stands today, Alas­
kans are constantly noting 
developments that call for 
an aggressive, impartial and 
dedicated attorney general 
to defend the public interest 
from possible corruption and 
various shades of malfea­
sance.

The same Dittman poll 
that showed the overwhelm­
ing popularity of an elective 
attorney generai also 
showed that 78 per cent of 
the people believe there has 
been serious dishonesty in 
the North Slope scandals. 
The appointed attorney gen­
eral made fame by failing to 
show any concern at all 
when the scandal came to 
light.

The day will come when 
the people of Alaska will 
refuse to play the role of 
Rodney Dangerfield.



A d - '? * * # .Up to the voters
THE STATE’S new attor­

ney general, Hal Brown, has 
kept pretty much a low pro­
file since taking office late 
last summer — and that’s all 
to his credit. He came on 
board the governor’s ship 
when it was sailing in 
troubled waters. By sticking 
to business and avoiding 
headlines he has helped the 
administration reach calmer 
waters as a re-election cam­
paign nears.

But his special talents and 
temperament, which clearly 
were what Gov. Bill Shef­
field needed after the tur­
moil of the August impeach­
ment hearings, should not 
obscure the basic change 
needed to make the attorney 
general less a law clerk to 
the governor and more a ser­
vant of the people.

THAT CHANGE will only 
come with a constitutional 
amendment providing for 
the election of the attorney 
general. There is now before 
the legislature a resolution 
that could bring about this 
change.

From the legislators’ 
standpoint, it should be no 
big deal. This is an issue they 
can pass right on to the vot­
ers, simply by approving its 
placement on the ballot at 
the next statewide election.

But there are hurdles to 
clear, not the least of which 
is an appropriate public 
hearing.

DEMOCRAT Pat Rodey 
of Anchorage, chairman of 
the Senate Judiciary Com­
mittee, will take care of that 
matter on Saturday with a 
hearing in Anchorage on a 
resolution sponsored by Re­
publican Sen. Edna DeVries 
of Palmer to let the people 
vote on a constitutional 
amendment.

The message he gets at 
the hearing should be clear. 
Let the people decide. If 
they want an elected attor­
ney general, they should 
have the right to make this 
change in government. If 
they don’ t, the proposition 
will fail at the polls.

Fair enough.
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Attorney general 
election needed

The recent proposals to provide 
for the election of Alaska's at­
torney general have drawn praise, 
curiosity and criticism from voters 
and politicians.

The post is currently filled by an 
appointee of the governor. The pro­
posed change in state law would 
have the attorney general stand for 
election every four years. «

The election proposal seems a 
worthy one.

Currently the system of appoint­
ment is good for the governor and 
his administration. Governors may 
appoint people who may share 
sim ilar political philosophies and

views of the state constitition. It is 
not surprising that many in. the, l  
Sheffield administration fee l'the ‘

I • current system is the best one. F o r " ' 
1 their needs, it is.
“ ■ But does an appointed attorney ‘ 

general best serve the people of the " 
state? Without implying criticism 
of Attorney General Norman Gor­
such, the answer is no.

An elected attorney general 
.would be more accountable to the 
people. Like the governor, lieute­
nant governor and legislators, he 
should be held to answer to the 
voters of Alaska. The process of ac­
countability is now shielded by the 
governor’s office.

There are arguments against the 
plan which claim an election would 
throw the enforcement of Alaska’s 
laws into the political arena. The 
attorney general is already a 
political appointment, a status that 
leaves it deep in political muck to 
begin with. Law enforcement, be it

in the form  of maintaining simple 
fishing regulations or investigating 
public officials and white collar 
crimej already has its political 
aspect.

T ha t. aspect is not likely to . 
change with the election of the at­
torney general. The actions of the 
person holding the office would, 
however, be held up to greater 
public scrutiny than under the p re - . 
sent system of appointment.



R O B E R T  B ..A T W C O D  
E d i t o r  a n d  P u b l i s h e r

W IL L IA M  J .  T O B IN  
A s s o c ia te  E d i to r  

A nd G e n e r a l  M a n a g e r

D R E X  H E IK E S  
M anaging E d ito r

P age  B-4 Sunday, N o v em b e r  22,1981

W e a k  a r g u m e n t s

R IG H T  O F F  T H E  BAT, 
th e re  w as  a  loud objection to 
the  A nchorage  C r im e  Com-, 
m iss ion ’s  p roposal tha t 
A laska 's  a t to rn e y  g e n e r a l a n d  
the  local p rosecuting  a t to r ­
neys should be  e lec ted .  The 
com pla in ts  c a m e  from  the  ap­
pointed  a t to rn e y  g en e ra l  and 
one of his appoin ted  d is t ric t  
a t to rn ey s .

T he  flaws th e y  see  in the 
proposal  a r e  w orthy  of public 
rev iew .

F o r  one  thing, they  said,, 
e lec ting  such officials would 
bring the  ju s t ice  sy s tem  into 
politics. T hey  would becom e 
su b je c t  to  p re s s u re  from 
m e m b e r s  of the  public with 
ax e s  to grind.

F o r  an o th er ,  they  a rg u e ,  
la w y e rs  would run  fo r  a t to r ­
ney  g e n e ra l  an d  d is t r ic t  a t t o r ­
ney  in hopes of using  the  posi­
tions a s  s tepping  s tones  to 
h ig h e r  political office.

B U T  TH OSE a r e n ’t n e c e s ­
sa r i ly  flaws. On the  co n t ra ry ,  
it ’s  possible to a rg u e  tha t  
those p ro sp ec ts  would o ffer  an  
e n o rm o u s  im p ro v e m e n t  in the 
w ay  th ings a r e  done  in A laska.

■ T a k e  the second  objection  
firs t.  U nder  the  A laska con ­
sti tu tion , only tw o s ta te  gov­
e r n m e n t  officials a r e  e lec ted  
s ta te w id e  — the  g o v e rn o r  and  
the  l ieu tenan t  governo r .  E v ­
e ry b o d y  else in the  sy s tem ,  in­
c lud ing  the judges ,  is a p ­
poin ted  by the  g o v e rn o r  o r  by 
d e p a r tm e n t  h ea d s  appo in ted  
by h im .

T h e  only o th e r  e lec ted  offi­
c ia ls  in A laska a r e  the  c i ty  o r  
b o rough  m a y o rs ,  e lec ted  lo­
ca l ly ;  60 m e m b e r s  of the  legis­
la tu re ,  e lec ted  in local. .j jis-  
t r ic ts ,  and  the  th ree  m e m b e r s  
of th e  s t a te 's  congress iona l  
de lega tion ,  e lec ted  s ta tew ide .  
Not m u c h  of a. s te p la d d e r  on

which people in te res ted  in 
public  se rv ice  ca n  c l im b  to­
w a rd  h igher  office.

An elec ted  a t to rn e y  gen­
e r a l  natura lly  would be  looked 
upon a s  a potential candida te  
for  governor  o r  U.S. sena to r  
o r  cong ressm an .  W hat’s 
w rong  with th a t?  It m ig h t  be a 

■powerful incentive for the one 
occupying th a t  spot to do an 
ou ts tand ing  job.. '

AS TO T H E  COMPLAINT 
th a t  a n  e lec ted  a t to rn e y  gen­
e ra l  m ight be sub jec t  to  public 
p re s su re ,  aga in  the  advan ­
ta g es  a r e  compelling.

Why shouldn’t the a t to rney  
g en e ra l  have to d ance  on a  hot 
public  griddle if  the people be­
c a m e  a la r m e d  over  defic ien­
c ies  in the ad m in is t ra t ion  of 
ju s t ice ?

T h e  sy s tem  a s  it now exists 
m a k e s  the a t to rn e y  general 
the  personal la w y e r  of the 
governo r ,  h is  political de­
fen d e r  and  his  legal a r m  in 
w ag ing  political w arfa re  
ag a in s t  the leg is la tu re  and  the 
public.

So long a s  h e  r e m a in s  pro­
te c te d  by the  g o v e rn o r’s 
sk ir ts ,  the  a t to rn e y  g en e ra l  is 
im m u n e  from  public p ressu re .  
All kinds of policies ca n  be le­
git im atized ,  even  though they 
m igh t  in fu ria te  wide se g m en ts  
of the  public a n d  f ru s t ra te  the 
asp ira t ions  of the  people.

Legal opinions issued by 
the  a t to rn e y  g e n e ra l  bind 
s t a te  agencies .  T h ey  can  be 
tools of the g o v e rn o r  to  guide, 
m a n e u v e r ,  con tro l  a n d  stop all 
kinds of e n te rp r i s e s  — eco­
nom ic  and  o therw ise .

An a t to rn e y  g e n e ra l  a n ­
sw er in g  to th e  public through 
the  political p ro ce ss  would 
h a v e  the  f re ed o m  to respond 
to public co n c e rn s  in w ays 
th a t  a r e  not possib le  now .



No matter how-you cut it ■
{ T H E  U N IV E R S A L  p re fe r -  
| e n c e  of the  m a jo r i ty  of Alas- 
j k a n s  for e lec ting  the  s t a t e ’s  
j a t to r n e y  g en e ra l  was. pointed  
I u p  in m a n y  d if fe ren t  w ays  iri a  
' D i t t m a n  poll th a t  show ed  71 
.-^percent in su p p o r t  and  only 21 
I p e r c e n t  opposed, 
j ' j  D it tm an  re p o r te d  th a t  th e  
J e lec tion  p roposal  has  o v e r ­
w h e l m i n g  su p p o r t  in a lm o s t  
! e v e r y  b r a c k e t  of the popula- 
; tion, be  it b a sed  on age ,  sex ,
! incom e,  educa t iona l  a t ta in -  
'■ m e n t ,  p a r ty  r eg is t ra t ion .

AMONG ALASKANS w ho 
j. h a v e  r e g is te re d  a s  D e m o c r a t s  . 
•: .o r  R epub licans ,  72 an d  73 per-  
■ c e n t ,  respec tive ly ,  fav o r  e le c ­
t i o n .  N o n - p a r t i s a n s 'w e r e  ffl 
' p e r c e n t  in favor.  A laskans  
: a g e d  18 to  24 a r e  77 p e r c e n t  in 
j-favor, those  56 a n d  over ,  75 
: p e r c e n t  a n d  those  in b e tw e e n  
[ r a n g e  f rom  68 to 72 p e rc e n t .  . ’ 
! T h e  poll show ed  76 p e rc e n t  
; of th e  w o m en  a n d  66 p e rc e n t  
• of th e  m e n  favo r  e lec tion ,  
i H o m e m a k e r s  a r e  75 p e r c e n t  
! fo r  it. P r iv a te  a n d  public s e c ­

t o r  em p lo y ee s  a s  a  whole 
f a v o r  it 71 to 74 p e rc e n t .  
A m ong  s t a t e  em p loyees ,  how- 

’ e v e r ,  the  idea  is not so popu­
la r .  Y e t  m o r e  than  ha lf  (56 
p e r c e n t )  a r e  fo r  i t . ' ,

S upport  of th e  e lec tion  p ro ­
posa l  dec lines  a s  fam ily  in­
c o m e s  in c re a se  but the  m a jo r ­
ity  in all c a te g o r ie s  f a v o r  it. In

low income groups  77 p e rc e n t  
f a v o r  it while in h igher  incom e . 
households 67 p ercen t  do.

Curiously, the  idea of e lec t­
ing the  a t to rn e y  gene ra l  is • 
m o r e  popu la r  am o n g  t h o s e . 
w ho don ’t b o th e r  to reg is te r ,  j 
a n d  h e n c e ' p robab ly  don ’t 
vo te ,  than  am o n g  .those who 
do. Those not r eg is te red  
show ed  73 p e rc e n t  fo r  election 
while  reg is te red  vo te rs  w ere"  
71 p e rc e n t  favorable .

T H E  R ES U LTS  of th a t  
D i t tm a n  su rv ey  will be en ­
g r a v e d  on the  m inds of those  
who p lan  political c a m p a ig n s . .  
And D i t tm a n ’s  final ana lys is  
m ig h t  inspire so m e  of th e m  to 
g e t  on . t h e  bandw agon  to-, 
a m e n d  the  constitu t ion  so a s  
to  g ive  the  peop le  the  elec tive  
p o w e r  they w an t.

T h a t  ana lys is  w as,  " P r e ­
se n t in g  in form ation  rega rd ing  
th e  a t to rn e y  g e n e ra l 's  pow ers  
a n d  responsibili t ies c a u se s  a  
s t ro n g  shift to  the  e lec ted  op­
tion —  espec ia lly  am o n g  the  
'undecided* responden ts .  In 
to ta l,  the undec ided  p e rc e n t­
a g e  dec lines  f rom  12 to ~y2 and  
m o r e  than  5 p e rc e n t  of those  
w ho favored  th e  c u r r e n t  a p ­
poin ted  s ta tu s  changed  th e ir  
m in d s  to suppor t  the  e lec ted  . 
p rovis ion w hen  it w as  le a rn ed  
t h a t  the  a t to rn e y  gene ra l  h a s  
b ro a d  appointive p ow ers  of his  
o w n .”
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M e m o  t o

- STA T E  O FFIC IA LS who 
d ep e n d  on vo te s  of A laskans 
for th e i r  public offices would 
be  w ise  to  a r r a n g e  for the  a t ­
to rn e y  gene ra l  to  be e lec ted .  
A s ta te w id e  poll by  D it tm an  
show s tha t  public support  is 
overw helm ing .

. In response  to the s im ple  
ques tion  "Should  the a t to rn e y  
g e n e ra l  be  e le c te d ? "  ,61 p e r ­
c e n t  responded  a f f i rm a tiv e ly  
an d  27 p e rc e n t  p re fe r re d  a p ­
po in tm en t .  •

T h a t  was the  quick  reac t ion  
f ro m  A laskans  s c a t t e re d  fa r  
and  wide. The idea of e lec ting  
th a t  im p o r ta n t  official w a s  fa­
v o re d  by 73 p e rc e n t  of those in 
r u ra l  a r e a s ,  63 p e rc e n t  in C en­
tra l  Alaska (F a i rb a n k s ) ,  56 
p e r c e n t  in S ou thcen tra l ,  67 
p e r c e n t  in A nchorage .

Only in S ou theas t  Alaska 
w a s  th e  re sp o n se  d iffe rent.  
T h e r e  it w as  41 p e rc e n t  for a p ­
p o in tm en t  a n d  42 p e rc en t  for 
e lec t io n  _

A SEC O ND  Q U ESTIO N  
p u t  to  the  s a m e  r e sp o n d e n ts— 
built up  still m o re  the  c a s e  in 
fa v o r  of the  e lec tive  process .

It c i ted  so m e  of the  powers- 
th a t  go  with the  office of a t t o r ­
n ey  gen e ra l .  Upon hea r ing  
th e m ,  the  re sponden ts  w e re  71 
p e rc e n t  for a n d  only 21 p e r ­
c e n t  aga ins t .

T h a t  ques tion  put it this 
w a y :  “ If you knew  th a t  the a t ­
to rn e y  g en e ra l  of A laska, who 
is appo in ted ,  a lso  appo in ts  all

c i a n s

- s ta te  p rosecu to rs  and  d is t r ic t  
• a t to rn ey s  th roughou t the  

s ta te ,  would you suppo r t  h av ­
ing the  a t to rn e y  g ene ra l  re ­
m ain  a n  appoin ted  position o r  
v/ould you suppo r t  the  a t to r ­
ney  g ene ra l  becom ing  a n  
e lec ted  posit ion?"

'•Those'-;, fayor ing  election  
gained  1 0 'po in ts  while those 
for ap po in tm en t lost 6 p o in ts . .

TWO M ESSA G ES a r e  
handed  to the  polit icians in 
th a t  poll. T he  firs t  Is tha t  a  
subs tan tia l  m a jo r i ty  of Alas­
kans  w an t th e i r  a t to rn e y  g en ­
e ra l  e lec ted ,  not appointed .  
The second  is th a t  th e  p ro ­
posal gains  s t ren g th  w hen  
A laskans a r e  rem in d ed  of the  
po w er  that lies in the  office.

A politician ca n  read i ly  s e e  
th e  significance. He Is  d isap ­
pointing his co n s t i tu e n ts  if he  
ignores the  proposa l  an d  he  
m a y  d iscover  his ree lec tion  in 
je o p a rd y  if the  ■ d ay  co m es  
when a 'c a n d id a t e  c a m p a ig n s  
ag a in s t  him on th a t  issue.

In ru ra l  a r e a s  the  final 
lineup w as 85 p e rc e n t  fo r  e lec ­
tion. In C entra l A laska 75 p e r ­
cen t.  In S ou thcen tra l  71 p e r ­
cen t an d  in A nchorage  74 p e r ­
cen t.  E ven  in S ou theas t  
A laska m a n y  v o te rs  cha n g ed  
the ir  ininds on the  second  
question. The final ta lly  th e re  
w as  54 p e rc e n t  for e lec tion  
and  only 34 p e rc e n t  fo r  a p ­
po in tm ent.
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T h e  b e t t e r  w a y

I T ’S TOO BAD tha t  fo rm e r  sh if t  b la m e  fo r  a d m in is t ra t io n  - 
A tto rney  G ene ra l  Avrum  fa i lu re s  onto  the  a t to rn e y  gen* ,
G ross  doesn’t think it’s  a good e ra l  r a th e r  th a n  h a v e  a  c le a r  1 

idea fo r  AJaskans to  elect responsib il i ty  himself,  
th e i r  a t to rn e y  gene ra l .  But T h a t 's  a  p re t ty  feeb le  de- :
ju s t  because  he  feels th a t  w ay  fense  of the  p re se n t  sy s tem , 
d e t r a c t s  not one iota from  the . If a n y th in g  goes w rong  in
m e r i t  of the proposal.  th e  a d m in is t ra t io n  of an y  pro-

I t  would be  as tonishing g r a m ,  r e g a rd le s s  of th e  a t to r-  
w e re  M r. Gross ,  who now n ey  gen e ra l ,  an y  g o v e rn o r  is 
t e a c h e s  a  couple of c ou rses  a t  going to b e  polit ically  adep t 
S tan fo rd  University  law enough to d a n c e  out of the  line 
school, to c o m e  out for an  of responsibili ty ,  
e lec ted  a t to rn e y  genera l .  His 1

public c a r e e r  has  been  a s  an  T H E  A T T O R N E Y  g en e ra l
appo in ted  legal sp o k e sm an  for  of P e n n sy lv a n ia  told m e m b e r s  ,
Gov. J a y  H am m ond .  of the  J u d ic ia ry  C o m m it te e

F ortuna te ly ,  th e re  a re  th a t  P e n n sy lv a n ia n s  ■ voted 
o th e r  legal e x p e r ts  — whose ov e rw h e lm in g ly  in f a v o r  of a 
qualif ications a n d  public ser-  cons ti tu t ional  a m e n d m e n t  to 
v ice  c a r e e r s  a r e  a r e  leas t  a s  m a k e  the  office e lec t ive  be- 
good a s  those of Mr. G ross  — c a u s e  they  felt the  a t to rn e y  
who feel p rec ise ly  the  oppo- g e n e ra l  w a s  ’’not responsive  
s ite .  T hey  o f fe red  tes t im ony  to public n e e d s ” a n d  tha t 
c o n t r a ry  to  th a t  of M r. Gross th e r e  -was a  "cozy  a r ra n g e -  
by sa te l l i te  com m unica t ion  fa- m e n t”  b e tw e e n  the a t to rn e y  
cili t ies in a hea r ing  la s t  w eek  g e n e ra l  an d  th e  g o verno r ,  
be fo re  the  House Jud ic ia ry  C o lo rado’s  a t to r n e y  gen*
C om m ittee .  e r a l  sa id  a n  e lec ted  a t to rn e y

T h e  a t to rn e y s  g en e ra l  of g e n e ra l  c a r r i e s  “ a t  le a s t  the 
Pennsy lvan ia  and  'C o lo rado  a u r a  of h av in g  a n  independen t 
an d  the  as s is ta n t  a t to rn e y  politica l b a s e ”  an d  c a n  s a y  no 
g e n e ra l  o f .C aliforn ia  told the  to  th e  g o v e rn o r  " w h e n  th e -
c o m m it te e  th a t  a n  e lec ted  at* g o v e rn o r  o ugh t  to  be  sa id  'no ' !
t o m e y  g en e ra l  is m o re  inde- to .”  [
p en d e n t  of the  g o verno r  and  An a s s i s ta n t  California  at-
a d m in is t ra t io n  and  thus  less t o m e y  g e n e ra l  sa id  a n  elec-
vu ln e ra b le  to polit ical repe r-  l ive  a t to r n e y  g e n e ra l  is m o re
cuss ions  from  decisions. ef f ic ien t  th a n  an  appoin tive

one a n d  “ is no t n e c e s sa r i ly  a  
F O R T Y  of the  na t ion 's  50 t h r e a t  to the  functioning of the  

s t a t e s  e lect the ir  a t to rn e y  g o v e rn o r .”  
g en e ra l .  A laska is one of only Those  c o m m e n t s  m ake
five s ta te s  w h e re  the  office is s e n s e  for  A laska.  And the  leg- 
filled by  ap p o in tm e n t  of the  i s la tu re  should  ta k e  s te p s  to 
go v e rn o r .  In the  o th e r  five the  b r in g  • th is  cons ti tu t ional  
se lec tion  is m a d e  in a  v a r ie ty  c h a n g e  to th e  ballot, 
of w ays ,  including legislative T h e r e  s e e m s  lit t le  doubt
ap p o in tm e n t .  th a t  the  a m e n d m e n t  would  be

Mr. Gross, h ow ever ,  thinks a p p ro v e d ,  if the  leg is la tu re  
the  A laska w ay  is bes t .  W ere would only  g ive  th e  people a  
it o the rw ise ,  he  con tended ,  the  c h a n c e  to  vo te ,  
g o v e rn o r  would a t t e m p t  to
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O N E WAY fo r  A laska to 
avoid  having legis la tive law ­
y e r s  s u e . ad m in is t ra t io n  law ­
y e r s  is to  elect-  an  a t to r n e y  
g e n e ra l  who is beholden  to 
neither ..  '

Add th a t  to  a  long list of 
rea so n s  to  m a k e  the  a t to rn e y  
g en e ra l  one of th e  v e ry  l im ­
ited  n u m b e r  of e lec ted  offi­
c ia ls  in the  S ta te  of A laska. As 
a  m a t t e r  of fac t ,  th e re  a r e  
only two —  the  g o v e rn o r  an d  
th e  l ieu tenan t governo r .  C o m ­
m iss ioners  w ho h ea d  the  v a r i ­
ous  ad m in is t ra t iv e  d e p a r t ­
m e n ts  a r e  appo in ted  by the  
governor .

T h i s ’e x t r e m e ly  r e s t r i c t e d "  
opportun ity  fo r  the  people to 
e le c t  the  public  officials w ho 
p re su m a b ly  s e rv e  th e m  is a  
un ique  provision of th e  A laska  
Constitution. I t  w as  deliber*. 
a te ly  adop ted ,  for the  rea so n  
th a t  those w ho w e re  h e re  a t  
the  t im e  th e  n ew  s t a t e  w as  
c r e a te d  w a n te d  a  pow erfu l 
c h ie f  exe cu t iv e .  j

T h ey  w a n te d  leade rsh ip  
a n d  accoun tab il i ty .  W hen it 
c a m e  to s te e r in g  tfu’s  n e w  ship 
of s ta te ,  those  A laskans  b ac k  
In th e  m iddle  ’50s w a n te d  a 
s ing le  c a p ta in  on the  b r idge .

I T  WAS a  good idea. T h e re  
w a s  need  fo r  a  pow erfu l h an d  
a t  the  he lm  of a  s t a te  w ith  lit­
t le incom e, a  sm a l l  population  
a n d  a million needs .  T h e  gov­
e r n o r  had  m a rc h in g  o rd e r s  to 
a s se m b le  a  t e a m  an d  g e t  the  
show  on the  ro a d  —  w ith  the  
c o n c u r re n c e ,  of co u rse ,  of the  
leg is la t ive  b ra n c h .

It had  a  fine beginning. F o r  
the  m os t  p a r t ,  the  ex e cu t iv e  
and  leg is la t ive  b r a n c h e s  
w orked  in c o n c e r t  to w a r d  a  
c o m m o n  goal du r ing  y e a r s  of

econom ic struggle .
But not even the visionary 

constitutional delega tes ,  and  
the voters who applauded 
th e ir  w ork in those d im m ing  
last days of the  te rr i to ry ,  
could have  perceived  the  d ay  
when Alaska would be  rolling 
in money an d  a single field 
could produce a  trillion dollars 
w orth  of oil.

T he  com ing  of th a t  wealth  
produced a Mount St. Helens 
eruption in the  Ju n e a u  bureau-, 
c racy .  Not only did execu t ive  
agencies  swell .in size and  
num ber,  the  leg is la ture  ba l­
looned a s  well. It added  of­
fices and s ta ffs  and  in te rim  
agenc ies  an d  even  w ent so f a r  
a s  to h ire i ts  own legal coun­
sel,  s e p a ra te  from  the  a t to r ­
n ey  g e n e ra l ’s  office.

OV ER T H E  YEARS, the  
a t to rn ey  g en e ra l  b e c a m e  
m o r e  the law yer  of the  gover­
n o r  than of the  s ta te  govern­
m e n t  a s  a  whole. T h a t  p ro ­
duced  an  adversary '  s ituation 
with the legisla tors who often  
w an ted  a  d if fe ren t legal opin­
ion than they  could expect  
f rom  the  D ep a r tm en t  of L aw.

Their  a n s w e r  w as  to  h i re  
law yers  who would provide 
opinions supporting  the  leg­
is la tu re ’s in te res ts .  T he  resu lt  
is th a t  public funds a r e  used to  
finance one s e t  of s ta te  law ­
y e r s  doing b a t t le  with  a n o th e r  
se t.

An independent a t to rn e y  
g e n e ra l ’s  office, h eaded  by  a n  
e lec ted  chief  not beholden 
e i th e r  to  the  g o v e rn o r  o r  the  
legis la ture,  could provide both 
with  unbiased  and  u n fe t te red  
legal guidance.  T he  people, a s  
well a s  s ta te  officials, would 
be  b e t te r  se rved .

3 0



U '*o n

C

- EDITORIAL PAGE

®1}£ AntljoragE @imes
R O B E R T  B. ATW O O D  
E d i t o r  a n d  P u b l i s h e r

W IL L IA M  J .  T O B I N  
A s s o c i a t e  E d i t o r  

A n d  G e n e r a l  M a n a g e r

FRED DICKEY -  . Executive Editor

a g e  A-J.0

(

I L e t  t h e  v o t e r s  d e c i d e

Sunday, M a rc h  2 9 ,19S1

IN F O R T Y  of the  50 s ta te s ,  
the a t to r n e y  g en e ra l  is e lec ted  
to his post.

It  is  a  sy s tem  th a t  obvi­
ously w orks well, because  th e  
people a r e  the  ones who de^ 
cide who should fill this high 
office. And a n  a t to rn ey  g en ­
e ra l  a n s w e ra b le  to the people 
is one who is responsive  an d  
responsible.

I t ’s  s t ran g e ,  the re fo re ,  to- 
se e  the  burn ing  vigor th a t  
m a rk s  the  opposition to le t t ing  
the  people of A laska choose 
th e ir  a t to rn e y  gene ra l .  Y e t  
th e re  a r e  those  who a p p a r ­
ently  f e a r  the  people.

F o r  ex a m p le :
“ I c a n  th ink of no- single 

: change  tha t  would be m o re  
d a m ag in g ,  m o r e  harm fu l,  
m o re  dan g e ro u s  to  the c h a r ­
a c t e r  of g o v e rn m e n t ."

TH AT'S  T H E  as ton ish ing  
view of Super io r  Court J u d g e  
T h o m a s  S te w a r t  of Ju n e au ,  
who tes tif ied  the  o th e r  day  b e­
fore a  legis la tive hear ing  on a 
p ro p o sed  constitu t ional
a m e n d m e n t  th a t  would re ­
q u ire  th e  e lec tion  of A lask a ’s 
a t to r n e y  gen e ra l ,  who is now  
an  ap po in tee  of the g o v e rn o r  
and  a n s w e ra b le  only to h im .

M ore  d a m a g in g ?  M ore  
h a rm fu l?  M ore d an ge rous?

H ow  can this  be?  W hat is 
being  p roposed  is p a r t  an d  
p a rc e l  of the  d e m o c ra t ic  fo rm  
of g o v e rn m e n t  in which the  
people have  th e  r ight to e le c t  
th e ir  le ade rs .  A re  e lec tions 
d a m a g in g ,  h a rm fu l  and  d a n ­
g e ro u s  to  the  c h a r a c t e r  of o u r  
g o v e rn m e n t?

We confess  to  lacking the  
ju d ic ia l  w isdom  th a t  g r a c e s  
m e m b e r s  of A lask a 's  S uper io r  
C ourt.  But all along w e 
though t  the  c h a r a c t e r  of o u r  
g o v e rn m e n t  w a s  rooted  in the  
e lec t iv e  p rocess .

T h e r e  a r e  m a n v  A laskans

*— a n d  w e ’r e  am o n g  them  
w ho believe th e  p resen t  s; 
tern of hav ing  the  a t to m  
g e n e ra l  appo in ted ,  r a th e r  th 
e lec ted ,  h a s  p roved  less th 
sa t is fac to ry .

We don’t buy  the  a rgum t 
of f o rm e r  A tto rney  Gene 
N o rm  G o rsu c h  tha t  "le; 
c o m p e te n c e  an d  electabl 
a r e  not n ec es sa r i ly  equa 
T h e  s t a te m e n t  is incomple 
T h e  r e s t  of it is tha t  ‘Me 
c o m p e te n c e  a n d  appointa 
ity  a r e  not n ec es sa r i ly  eq i 
e i th e r ."

IT ’S Q U IT E  POSSIB 
th a t  a n  in co m p e ten t  la w  
m igh t  b e  e le c te d  a t to rn ey  g 
e ra l .  But h is  shor tcom i 
would be  r e a d i ly  evident : 
i t 's  a  su re  th ing  that he wc 
s e rv e  only a  s ing le  te rm .

I t ’s  a lso  q u i te  possible -  
fac t,  v e ry  likely  — th a t  sc 
e x t r e m e ly  c a p a b le  m en  
w o m en  would se ek  electio: | 
the  office, w e r e  it up  to 
peop le  to  dec ide .  An elec 
a t to r n e y  g e n e ra l  would be 
o r  h e r  own p erson ,  w ith  hi 
h e r  rep u ta t io n  on the l i n e . . 
he  o r  she would  be no lac 
to an y  g o v e rn o r ,  o r  any  
is la tu re .

T h e r e 's  no doubt th a t  v 
the  office a n  e lec ted  posit 
it would  be  u se d  by  m any  
stepp ing  s to n e  to h igher o: 
—  th e  governorsh ip ,  fo r  ex 
pie , o r  a  s e a t  in the  U.S. Hi 
o r  U.S. S en a te .  But wl 
w ro n g  w ith  th a t?

R ep . F r e d  Brown, the  I 
b a n k s  D e m o c r a t  who h 
th e  House Ju d ic ia ry  C 
m i t t e e  sponso r ing  this co 
■tutional c h a n g e ,  sees  this 
m e a n s  of s t ren g th en in g  
e m m e n t .  So do we. Anc 
h o p e  he p rev a i ls  so tha t  
m a t t e r  c a n  be  brought tc 
ba l lo t  for a  vo te  of the peo
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MEMORANDUM

T O :  R e p r e s e n t a t i v e  T e r r y  M a r t i n

FROM:  M a r k  T o r g e r s o n  / t f T
L e g i s l a t i v e  A n a l y s t

R E :  E l e c t i o n  o f  A t t o r n e y  G e n e r a l :  P o t e n t i a l  A d d i t i o n a l  C o s t s
R e s e a r c h  R e q u e s t  8 6 - 0 1 5

Y o u  a s k e d  t h a t  we  i n v e s t i g a t e  w h e t h e r  i t  c o s t s  m o r e  t o  h a v e  a n  e l e c t e d  
a t t o r n e y  g e n e r a l  o r  a n  a p p o i n t e d  a t t o r n e y  g e n e r a l .  A s  p a r t  o f  y o u r  
r e q u e s t ,  y o u  a s k e d  w h e t h e r  t w o  d e p a r t m e n t s  o f  l a w  a r e  n e e d e d  i f  t h e  
a t t o r n e y  g e n e r a l  i s  e l e c t e d  b y  p o p u l a r  v o t e .

We c o n t a c t e d  12 s t a t e s '  a t t o r n e y s  g e n e r a l  d e p a r t m e n t s ,  t h e  A l a s k a  
D e p a r t m e n t  o f  L a w  a n d  t h e  N a t i o n a l  A s s o c i a t i o n  o f  A t t o r n e y s  G e n e r a l . 1 
A l t h o u g h  t h e y  w e r e  u n a b l e  t o  s u p p l y  d e f i n i t i v e  f i n a n c i a l  f i g u r e s ,  t h e y  
p r o v i d e d  t h e  f o l l o w i n g  i n f o r m a t i o n .

A l l  t h o s e  c o n t a c t e d  a g r e e d  t h a t  t h e  c o s t s  o f  o p e r a t i n g  a n  e l e c t e d  o r  
a p p o i n t e d  a t t o r n e y  g e n e r a l ' s  d e p a r t m e n t  a r e  d e p e n d e n t  u p o n  t h e  s t r u c ­
t u r e  a n d  o r g a n i z a t i o n  o f  t h e  d e p a r t m e n t  t h a t  i s  e s t a b l i s h e d ,  a n d  n o t  on  
t h e  n a t u r e  o f  t h e  s e l e c t i o n  p r o c e s s .  F o r  e x a m p l e ,  i f  t h e  a t t o r n e y  g e n ­
e r a l ' s  d e p a r t m e n t  r e m a i n s  w i t h i n  t h e  e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t  f o r  
a d m i n i s t r a t i v e  p u r p o s e s — t h a t  i s ,  p u r c h a s i n g ,  a c c o u n t i n g ,  d a t a  p r o c e s s ­
i n g  a n d  o t h e r  a d m i n i s t r a t i v e  f u n c t i o n s  a r e  p e r f o r m e d  c e n t r a l l y — t h e  
c o s t s  o f  a d m i n i s t r a t i o n  s h o u l d  b e  c o m p a r a b l e  w h e t h e r  t h e  p o s i t i o n  i s  
e l e c t e d  o r  a p p o i n t e d .  On t h e  o t h e r  h a n d ,  t h e  e s t a b l i s h m e n t  o f  a n  
i n d e p e n d e n t  d e p a r t m e n t ,  r e s p o n s i b l e  f o r  i t s  ow n  a d m i n i s t r a t i v e  f u n c ­
t i o n s ,  c o u l d  r e q u i r e  a d d i t i o n a l  a p p r o p r i a t i o n s  f o r  a d m i n i s t r a t i o n .  
B a s e d  u p o n  t h e i r  d e p a r t m e n t s '  e x p e r i e n c e s ,  o f f i c i a l s  i n  o t h e r  s t a t e s  
( i n c l u d i n g  e l e c t e d  a n d  a p p o i n t e d  d e p a r t m e n t s )  d i d  n o t  a n t i c i p a t e  a

i T h e  s t a t e s  c o n t a c t e d  f o r  t h i s  r e q u e s t  i n c l u d e  D e l a w a r e ,  I d a h o ,  M a r y ­
l a n d ,  M o n t a n a ,  New H a m p s h i r e ,  New J e r s e y ,  New M e x i c o ,  P e n n s y l v a n i a ,  
R h o d e  I s l a n d ,  V i r g i n i a ,  W a s h i n g t o n ,  a n d  W y o m i n g .

S u m m a r y
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s i g n i f i c a n t  i n c r e a s e  i n  A l a s k a ' s  a t t o r n e y  g e n e r a l ' s  o p e r a t i n g  c o s t s  i f  
A l a s k a  c h a n g e s  t o  t h e  p o p u l a r  e l e c t i o n  o f  t h e  a t t o r n e y  g e n e r a l .

I n  a d d i t i o n ,  c o s t s  a r e  d e p e n d e n t  u p o n  t h e  l e g a l  r e s p o n s i b i l i t i e s  o f  t h e
a t t o r n e y  g e n e r a l ' s  d e p a r t m e n t .  F o r  e x a m p l e ,  t h e  a t t o r n e y s  g e n e r a l
d e p a r t m e n t s  i n  f o u r  s t a t e s — A l a s k a ,  D e l a w a r e ,  New J e r s e y ,  a n d  R h o d e
I s l a n d — h a n d l e  a l l  c i v i l  a n d  c r i m i n a l  p r o s e c u t i o n s  f o r  v i o l a t i o n s  o f  
s t a t e  l a w s .  I n  t h e  o t h e r  s t a t e s ,  a t t o r n e y s  g e n e r a l  a r e  r e s p o n s i b l e  f o r  
c i v i l  l i t i g a t i o n  o n l y ,  w h i l e  i n d e p e n d e n t  c o u n t y  o r  d i s t r i c t  a t t o r n e y s  
p r o s e c u t e  t h e  c r i m i n a l  v i o l a t i o n s .  B e c a u s e  t h e  f o u r  s t a t e s  m e n t i o n e d  
i n c u r  o p e r a t i n g  c o s t s  f o r  c r i m i n a l  p r o s e c u t i o n s ,  t h e i r  b u d g e t s  m u s t  
b e  a d j u s t e d  a c c o r d i n g l y .  I n  a n y  e v e n t ,  t h e  c o s t s  o f  o p e r a t i n g  a n  e l e c t e d  
a t t o r n e y  g e n e r a l ' s  d e p a r t m e n t  w i l l  d e p e n d  l a r g e l y  u p o n  t h e  r e s p o n s i b i l ­
i t i e s  a s s i g n e d  t o  t h e  d e p a r t m e n t .

M o r e o v e r ,  o f f i c i a l s  i n  o t h e r  s t a t e s  a n d  c o u n s e l  f o r  t h e  N a t i o n a l  A s ­
s o c i a t i o n  o f  A t t o r n e y s  G e n e r a l  s a i d  t h a t  t w o  s e p a r a t e  l e g a l  d e p a r t m e n t s  
a r e  n o t  r e q u i r e d  i f  t h e  a t t o r n e y  g e n e r a l  i s  s e l e c t e d  b y  p o p u l a r  v o t e .  
T h e  a t t o r n e y  g e n e r a l - - w h e t h e r  e l e c t e d  o r  a p p o i n t e d - - i s  t h e  c h i e f  l e g a l  
a d v i s e r  o f  t h e  g o v e r n o r ,  a n d - - i n  m o s t  s t a t e s — l e g a l  a d v i s e r  t o  t h e  
e x e c u t i v e  b r a n c h  a g e n c i e s .  A l t h o u g h  g o v e r n o r s  i n  t h e  s t a t e s  c o n t a c t e d  
o f t e n  r e t a i n  o n e  o r  m o r e  l a w y e r s  o n  t h e i r  p e r s o n a l  s t a f f ,  o r  a r e  s t a t u ­
t o r i l y  a u t h o r i z e d  t o  h i r e  a  “ g e n e r a l  c o u n s e l "  f o r  i n d e p e n d e n t  l e g a l  
a d v i c e ,  t h e y  r e l y  o n  t h e i r  a t t o r n e y  g e n e r a l  f o r  f o r m a l  l e g a l  a d v i c e .  
I f  t h e  g o v e r n o r  d i s a g r e e s  w i t h  t h e  a t t o r n e y  g e n e r a l  o n  a l e g a l  i s s u e ,  
t h e  g o v e r n o r  i s  a l l o w e d  t o  h i r e  s p e c i a l  c o u n s e l  t o  r e p r e s e n t  h i m  o r  h e r  
o n  t h e  c a s e .  F o r  e x a m p l e ,  R o n  R o g e r s ,  C h i e f  o f  t h e  D i v i s i o n  o f  L e g a l  
C o u n s e l  f o r  t h e  New H a m p s h i r e  a t t o r n e y  g e n e r a l ,  s t a t e d  t h a t  t h e  g o v e r n o r  
t h e r e  o c c a s i o n a l l y  d i s a g r e e s  w i t h  a d v i c e  g i v e n  b y  t h e  a t t o r n e y  g e n e r a l  
t o  a n  e x e c u t i v e  b r a n c h  a g e n c y .  Wh en  t h i s  o c c u r s ,  t h e  g o v e r n o r  h i r e s  
s p e c i a l  c o u n s e l  t o  r e p r e s e n t  h i m ,  w h i l e  t h e  a t t o r n e y  g e n e r a l  r e p r e s e n t s  
t h e  e x e c u t i v e  a g e n c y  i n  t h e  e n s u i n g  l a w s u i t .  M r .  R o g e r s  s a i d  t h a t  o n  
so m e o c c a s i o n s ,  t h e  a t t o r n e y  g e n e r a l  w i l l  r e p r e s e n t  t h e  g o v e r n o r ,  a n d  
t h e  e x e c u t i v e  a g e n c y  w i l l  r e t a i n  s p e c i a l  c o u n s e l .  A l t h o u g h  New H a m p ­
s h i r e ' s  a t t o r n e y  g e n e r a l  i s  a p p o i n t e d  b y  t h e  s t a t e ' s  g o v e r n o r ,  M r .  
R o g e r s  a s s e r t e d  t h a t  c o n f l i c t s  o f  t h i s  n a t u r e  o c c u r  i n  e i t h e r  " e l e c t e d "  
o r  " a p p o i n t e d "  s t a t e s ,  a n d  t h a t  a s e p a r a t e  l e g a l  d e p a r t m e n t  i s  n o t  
n e c e s s a r y  t o  h a n d l e  t h e s e  m a t t e r s .

S u s a n  H a n s e n ,  A d m i n i s t r a t i v e  O f f i c e r  o f  t h e  M o n t a n a  A t t o r n e y  G e n e r a l ' s  
O f f i c e ,  a g r e e d  w i t h  M r .  R o g e r s '  a s s e s s m e n t .  I n  M o n t a n a ,  t h e  a t t o r n e y  
g e n e r a l  i s  e l e c t e d  b y  p o p u l a r  v o t e .  M s .  H a n s e n  s t a t e d  t h a t  a l t h o u g h  
t h e  g o v e r n o r  t h e r e  i s  a u t h o r i z e d  t o  r e t a i n  o n e  " l e g a l  c o u n s e l  t o  t h e  
g o v e r n o r , "  t h e  a t t o r n e y  g e n e r a l  n o r m a l l y  r e p r e s e n t s  t h e  g o v e r n o r  on  
f o r m a l  l e g a l  m a t t e r s .  On t h o s e  r a r e  o c c a s i o n s  w h e n  t h e  g o v e r n o r  a n d  
t h e  a t t o r n e y  g e n e r a l  d i s a g r e e  o n  a l e g a l  i s s u e  a n d  " g o  t o  c o u r t "  t o  
r e s o l v e  t h e  d i s p u t e ,  t h e  g o v e r n o r ' s  l e g a l  c o u n s e l  r e p r e s e n t s  t h e  g o v e r ­
n o r .
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A c c o r d i n g  t o  M s .  H a n s e n ,  M o n t a n a ' s  g o v e r n o r  a n d  a t t o r n e y  g e n e r a l  h a v e  
e n j o y e d  a g o o d  w o r k i n g  r e l a t i o n s h i p  d e s p i t e  t h e  f a c t  t h a t  t h e  a t t o r n e y  
g e n e r a l  i s  e l e c t e d  b y  p o p u l a r  v o t e .  O f f i c i a l s  i n  t h e  o t h e r  s t a t e s  
c o n t a c t e d — b o t h  t h o s e  w i t h  e l e c t e d  a n d  t h o s e  w i t h  a p p o i n t e d  a t t o r n e y s  
g e n e r a l — p r o v i d e d  c o m p a r a b l e  a s s e s s m e n t s ;  s i g n i f i c a n t  d i s p u t e s  b e t w e e n  
t h e  g o v e r n o r  a n d  a t t o r n e y  g e n e r a l  h a v e  b e e n  u n c o m m o n .

P e n n s y l v a n i a ' s  C o n v e r s i o n  t o  P o p u l a r  E l e c t i o n  o f  t h e  A t t o r n e y  G e n e r a l

P e n n s y l v a n i a  i s  o n e  o f  4 3  s t a t e s  w h e r e  t h e  a t t o r n e y  g e n e r a l  i s  e l e c t e d  
b y  p o p u l a r  v o t e . 2 I t  i s  t h e  o n l y  s t a t e  w h i c h  h a s  r e c e n t l y  c o n v e r t e d  
i t s  s e l e c t i o n  p r o c e s s  t o  t h e  p o p u l a r  v o t e  m e t h o d ,  h a v i n g  d o n e  s o  w h e n  t h e  
s t a t e ' s  v o t e r s  a p p r o v e d  a n  a m e n d m e n t  t o  t h e  c o n s t i t u t i o n  i n  1 9 7 8 .  T h e  
s t r u c t u r e  o f  P e n n s y l v a n i a ' s  l e g a l  s e r v i c e s  i s  u n i q u e  a m o n g  t h e  s t a t e s  
c o n t a c t e d .  When  t h e  c o n v e r s i o n  o c c u r r e d  t h e r e ,  a l e g a l  d i v i s i o n  s e p a r ­
a t e  f r o m  t h e  a t t o r n e y  g e n e r a l  w a s  c r e a t e d .  T h i s  d i v i s i o n ,  e n t i t l e d  t h e  
O f f i c e  o f  G e n e r a l  C o u n s e l ,  i s  m a n a g e d  b y  a n  a t t o r n e y  ( g e n e r a l  c o u n s e l )  
a p p o i n t e d  b y  t h e  g o v e r n o r .  T h e  d i v i s i o n  i n c l u d e s  a t t o r n e y s  w h o  r e p r e ­
s e n t  a l l  e x e c u t i v e  b r a n c h  a g e n c i e s .  ( P r i o r  t o  t h e  c o n v e r s i o n  t o  t h e  
p o p u l a r  e l e c t i o n  p r o c e s s  a n d  t h e  c r e a t i o n  o f  t h e  g e n e r a l  c o u n s e l  d i v i ­
s i o n ,  t h e  a g e n c y  a t t o r n e y s  w e r e  e m p l o y e d  b y  t h e  a t t o r n e y  g e n e r a l .  
T h e s e  a t t o r n e y  p o s i t i o n s  w e r e  e l i m i n a t e d  f r o m  t h e  a t t o r n e y  g e n e r a l ' s  
s t a f f  a f t e r  t h e  c o n v e r s i o n . )  T h e  g e n e r a l  c o u n s e l  a n d  t h e  a g e n c i e s '  
a t t o r n e y s  p r o v i d e  i n i t i a l  " i n - h o u s e "  l e g a l  a d v i c e .  H o w e v e r ,  i f  l e g a l l y  
b i n d i n g  o p i n i o n s  a r e  n e e d e d ,  t h e y  m u s t  b e  w r i t t e n  b y  t h e  A t t o r n e y  
G e n e r a l ' s  o f f i c e .  I n  a d d i t i o n ,  t h e  a t t o r n e y  g e n e r a l  h a s  p r i m a r y  r e s p o n ­
s i b i l i t y  t o  c o n d u c t  a l l  l i t i g a t i o n .  N e v e r t h e l e s s ,  t h e  g o v e r n o r  may 
i n s t r u c t  t h e  g e n e r a l  c o u n s e l  t o  r e p r e s e n t  t h e  e x e c u t i v e  b r a n c h  w h e n  
d e e m e d  n e c e s s a r y .  F u r t h e r m o r e ,  t h e  a t t o r n e y  g e n e r a l  may d e l e g a t e  
l i t i g a t i o n  r e s p o n s i b i l i t i e s  w h e n  d o i n g  s o  i s  b e l i e v e d  t o  be  i n  t h e  b e s t  
i n t e r e s t s  o f  t h e  C o m m o n w e a l t h .

I n  t h e  o t h e r  s t a t e s  c o n t a c t e d  w h i c h  e l e c t  t h e  a t t o r n e y  g e n e r a l ,  a t t o r ­
n e y s  w h o  r e p r e s e n t  t h e  e x e c u t i v e  a g e n c i e s  a r e  u s u a l l y  e m p l o y e d  b y  t h e  
a t t o r n e y  g e n e r a l .  I n  so m e  s t a t e s ,  s u c h  a s  W a s h i n g t o n ,  t h e  a g e n c i e s  a r e  
s t a t u t o r i l y  p r o h i b i t e d  f r o m  h i r i n g  t h e i r  own c o u n s e l  w i t h o u t  p r i o r  
a p p r o v a l  o f  t h e  a t t o r n e y  g e n e r a l .  A c c o r d i n g  t o  T i m  M a l o n e  o f  t h e  
W a s h i n g t o n  A t t o r n r y  G e n e r a l ' s  O f f i c e ,  t h e  n e e d  f o r  s p e c i a l  c o u n s e l  f o r  
t h e  a g e n c i e s  i s  r a r e .

2 A  b r e a k d o w n  o f  t h e  s e l e c t i o n  p r o c e s s  i n  a l l  s t a t e s  i s  c o n t a i n e d  i n  
H o u s e  R e s e a r c h  R e q u e s t  8 1 - 9 1 ,  w h i c h  i s  a t t a c h e d  t o  t h i s  m e m o r a n d u m .



R e p r e s e n t a t i v e  M ar t in
A ugus t  22,  1985
Page Four

A t t a c h m e n t  A i s  a f i s c a l  n o t e  t o  S JR  9 " r e l a t i n g  t o  t h e  e l e c t i o n  o f  t h e  
a t t o r n e y  g e n e r a l . "  T h e  n o t e ,  w h i c h  w a s  p r e p a r e d  b y  t h e  A l a s k a  D e p a r t ­
m e n t  o f  L a w ' s  D i v i s i o n  o f  A d m i n i s t r a t i v e  S e r v i c e s ,  a s s e r t s  t h a t  c o s t s  
f o r  a d m i n i s t r a t i v e  s e r v i c e s  c o u l d  i n c r e a s e  t o  a p p r o x i m a t e l y  $ 2 . 5  m i l l i o n  
f r o m  t h e  c u r r e n t  $ 4 2 4 , 6 0 0  f o r  F Y  8 6 .  H o w e v e r ,  R i c h a r d  P e g u e s ,  D i r e c t o r  
o f  t h e  d e p a r t m e n t ' s  D i v i s i o n  o f  A d m i n i s t r a t i v e  S e r v i c e s ,  s t a t e d  t h a t  
t h e s e  f i g u r e s  a r e  " g u e s s t i m a t e s "  b a s e d  u p o n  t h e  c u r r e n t  l a n g u a g e  o f  S J R  
9 .  M r .  P e g u e s  s t a t e d  t h a t  t h e  d i v i s i o n  d e t e r m i n e d  t h e  n o t e ' s  f i g u r e s  
u n d e r  t h e  a s s u m p t i o n  t h a t  a n  e l e c t e d  a t t o r n e y  g e n e r a l  w o u l d  b e  e n t i r e l y  
i n d e p e n d e n t  o f  t h e  e x e c u t i v e  b r a n c h  a n d  w o u l d  r e q u i r e  a d d i t i o n a l  s t a f f  
t o  h a n d l e  f u n c t i o n s  n ow  p e r f o r m e d  b y  t h e  O f f i c e  o f  M a n a g e m e n t  a n d  B u d ­
g e t  a n d  o t h e r  e x e c u t i v e  b r a n c h  d i v i s i o n s .  M r .  P e g u e s  s t a t e d  t h a t  m o s t  
o f  t h e  s t a f f  p o s i t i o n s  r e p r e s e n t e d  i n  t h e  f i s c a l  n o t e  c u r r e n t l y  e x i s t  
i n  d i v i s i o n s  w i t h i n  t h e  e x e c u t i v e  b r a n c h .

No s t a t e  we  c o n t a c t e d  d u p l i c a t e s  f u n c t i o n s  t o  t h e  e x t e n t  e n v i s i o n e d  i n  
t h e  f i s c a l  n o t e s  t o  S J R  9 .  B a s e d  o n  t h e  a c t i v i t i e s  o f  o t h e r  s t a t e s ,  i t  
w o u l d  b e  p o s s i b l e  t o  p r o v i d e  f o r  t h e  e l e c t i o n  o f  t h e  a t t o r n e y  g e n e r a l  
w h i l e  r e t a i n i n g  A l a s k a ' s  c u r r e n t  o r g a n i z a t i o n a l  s t r u c t u r e ,  i n c l u d i n g  
c e n t r a l i z e d  a d m i n i s t r a t i v e  s e r v i c e s .  T h e  S t a t e  c o u l d  a l s o  c h o o s e  f r o m  
a n u m b e r  o f  a l t e r n a t i v e  o r g a n i z a t i o n a l  s t r u c t u r e s ,  i n c l u d i n g  t h e  f o l l o w ­
i n g :

• a  s t r u c t u r e  c o m p a r a b l e  t o  t h a t  u s e d  i n  P e n n s y l v a n i a ,  i . e . ,  
e s t a b l i s h  a n  o f f i c e  o f  G e n e r a l  C o u n s e l  w h i c h  i n c l u d e s  e x e c u t i v e  
a g e n c y  a t t o r n e y s  w h o  w o u l d  b e  t r a n s f e r r e d  f r o m  t h e  a t t o r n e y  
g e n e r a l ' s  o f f i c e ;  t h e  e l e c t e d  a t t o r n e y  g e n e r a l  w o u l d  be  r e s p o n ­
s i b l e  f o r  a l l  s t a t e  l i t i g a t i o n  u n l e s s  a c o n f l i c t  a r i s e s  w i t h  t h e  
g o v e r n o r ,  o r  u n l e s s  d e l e g a t e d ;  d i s t r i c t  a t t o r n e y s  c o u l d  be 
e l e c t e d  b y  t h e  c o m m u n i t i e s  o r  a p p o i n t e d  b y  t h e  a t t o r n e y  g e n e r a l ,  
d e p e n d i n g  u p o n  t h e  o p t i o n  c h o s e n  b y  e a c h  c o m m u n i t y ;  o r

• a  s t r u c t u r e  w h i c h  p r o v i d e s  f o r  t h e  a p p o i n t m e n t  o f  t h e  a t t o r n e y  
g e n e r a l  ( b y  t h e  g o v e r n o r ,  t h e  l e g i s l a t u r e  o r  t h e  s u p r e m e  c o u r t )  
w h o  c o u l d  s e r v e s  a s  c o u n s e l  t o  t h e  g o v e n o r  a n d  w h o  w o u l d  b e  
r e s p o n s i b l e  f o r  c i v i l  l i t i g a t i o n  w h i l e  e l e c t e d  s t a t e  p r o s e c u t o r  
w o u l d  s u p e r v i s e  a l l  s t a t e  c r i m i n a l  m a t t e r s ;  d i s t r i c t  a t t o r n e y s  
c o u l d  b e  e l e c t e d  l o c a l l y  o r  b e  a p p o i n t e d ,  a n d  c o u l d  g e t  t e n u r e  
a f t e r  w o r k i n g  s a t i s f a c t o r i l y  f o r  a s t a t e d  p e r i o d .

A l t h o u g h  t h e s e  a l t e r n a t i v e s  h a v e  b e e n  d e s c r i b e d  s u p e r f i c i a l l y ,  t h e y  i l ­
l u s t r a t e  t h e  v a r i e t y  o f  p o t e n t i a l  o p t i o n s  f o r  d e l i v e r y  o f  l e g a l  s e r v i c e s  
i n  A l a s k a .  A c c o r d i n g  t o  D a v i d  D e V r i e s ,  C h i e f  D e p u t y  A t t o r n e y  G e n e r a l  
i n  P e n n s y l v a n i a ,  t h e  c h a n g e  i n  t h a t  s t a t e ' s  l e g a l  s t r u c t u r e  h a s  n o t  
b e e n  a m a j o r  p r o b l e m ;  t h e  c r u c i a l  e v e n t  i s  t h e  l e g i s l a t i v e  d r a f t i n g  o f  
t h e  i m p l e m e n t i n g  l e g i s l a t i o n .  M r .  D e V r i e s  r e c o m m e n d e d  d r a f t i n g  t h e  l e g ­
i s l a t i o n  p r i o r  t o  t h e  a p p l i c a b l e  e l e c t i o n  t o  i n c r e a s e  v o t e r  a w a r e n e s s .

F i s c a l  Note to S e n t a t e  J ou rna l  R e s o lu t io n  (SJR) 9



R e p r e s e n t a t i v e  M a r t i n  
A u g u s t  2 2 ,  1 9 8 5  
P a g e  F i v e

A t t a c h e d  w i t h  t h i s  r e q u e s t  i s  a  l e t t e r  ( A t t a c h m e n t  B )  c o n c e r n i n g  S JR  9 
f r o m  A t t o r n e y  G e n e r a l  G o r s u c h  t o  S e n a t o r  R o d e y .  A c c o r d i n g  t o  J o e  
G e l d h o f  o f  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e ,  t h e  D e p a r t m e n t  o f  L a w  h a s  no  
o t h e r  A l a s k a  s t u d i e s  o n  t h i s  i s s u e .

I  h o p e  t h i s  i n f o r m a t i o n  i s  u s e f u l  t o  y o u .  I f  y o u  n e e d  a d d i t i o n a l  i n f o r ­
m a t i o n  o n  a t t o r n e y s  g e n e r a l  i n  o t h e r  s t a t e s ,  p l e a s e  c o n t a c t  o u r  a g e n c y .
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A t t a c h m e n t s
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A N A L Y S I S :  A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y
*  B e c a u s e  e x p e n d i t u r e s  w o u l d  n o t  b e g i n  u n t i l  t h e  l a t t e r  p a r t  o f  F Y  8 9  y  .  a c t u a l  

c o s t s  c a n n o t  b e  d e t e r m i n e d  a t  t h i s  t i m e .  P l e a s e  s e e  t h e  a t t a c h e d  a n a l y s i s .

1 /  I t  i s  n o t  c l e a r  f r o m  t h e - r e s o l u t i o n  w h e t h e r  a n  i n c u m o e n t  o r  n e w l y  a p p o i n t e d  
a t t o r n e y  g e n e r a l ,  a p p o i n t e d  p r i o r  t o  t h e  f i r s t  M o n d a y  i n  D e c e m b e r ,  1 9 8 8 ,  c o u l d  
a s s u m e  i n d e p e n d e n t  s t a t u s  i f  a  c o n s t i t u t i o n a l  a m e n d m e n t  c o n f e r r i n g  s u c h  s t a t u s

P r e p a sr e i j )p^ y ^ e d  i n  1 9 8 6 ‘  f c l c ^ r d  I .  P e g j h & . ^ l f i r e c t o r P h o n e : 4 6 3 - 3 6 7 2
D i v i s i o n : __________________ A d m i n i s t r a t i v e  S e r v i c e d  D a t e :  4 / 2 3 / 8 5," ~ ~  £»*vLJL t i /w .
A p p r o v e d  b y  C o m m i s s i o n e r :  N o r m a n  c .  G o r s u c h  D a t e :  A / 2 3 / 8 5
A g e n c y _____________________D e p a r t m e n t  o f  L a w ___________________

D i s t r i b u t i o n  ( b y  A g e n c y  p r e p a r i n g  f i s c a l  n o t e ) :  
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r  
O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e tImnartoH Annnrw/ ir c i 7/1/Pd

■S3



S J R  No. 9 A / 2 3 / 8 5
A n a l y s i s

T h i s  r e s o l u t i o n  p r o v i d e s  for a b a l l o t  p r o p o s i t i o n  that 
w o u l d ,  if a p p r o v e d  b y  the v o t e r s ,  a m e n d  the s t ate's c o n s t i t u t i o n  
b y  c h a n g i n g  the p o s i t i o n  of a t t o r n e y  g e n e r a l  f r o m  an a p p o i n t e d  
o f f i c e  to an e l e c t e d  office. T h e  p r o p o s e d  a m e n d m e n t s  w o u l d  also 
r e m o v e  the g o v e r n o r ' s  o r g a n i z a t i o n a l  and s u p e r v i s o r y  c o n t r o l s  
o v e r  a n y  f u n c t i o n  or u n i t  o f  g o v e r n m e n t  h e a d e d  b y  the a t t o r n e y  
g e n e r a l .

T h e s e  c o n t r o l s  are n o r m a l l y  m a i n t a i n e d  t h r o u g h  
e x e c u t i v e  b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m p o s e d  on o t h e r  
e x e c u t i v e  b r a n c h  a g e n c i e s  b y  t h e  D e p a r t m e n t  of A d m i n i s t r a t i o n  a n d  
th e  O f f i c e  of M a n a g e m e n t  an d B u d g e t  on b e h a l f  of the g o v e r n o r .
T h e  c o n t r o l s  are e x e r c i s e d  b y  r e q u i r i n g  tha t o t h e r  d e p a r t m e n t s  
o b t a i n  O M B ' s  and A d m i n i s t r a t i o n’s a p p r o v a l  for: p u r c h a s i n g ,
l e a s i n g  a n d  supply; p r o f e s s i o n a l  s e r v i c e s  con tra c t i n g ;  
d u p l i c a t i n g  service s; p e r s o n n e l  a d m i n i s t r a t i o n  and labo r 
r e l a t i o n s ;  e q u a l  e m p l o y m e n t  o p p o r t u n i t y  p r o g r ams; dat a 
p r o c e s s i n g ,  i n f o r m a t i o n  m a n a g e m e n t  a n d  t e l e c o m m u n i c a t i o n s  
s e r v i c e s ;  r e c o r d s  m a n a g e m e n t ;  p r e a u d i t  a c c o u n t i n g  services; a n d  
b u d g e t  p r e p a r a t i o n  a n d  b u d g e t  m a n a g e m e n t .  In an E x e c u t i v e  B r a n c h  
a g e n c y ,  a t e m p o r a r y  c l e r k  m a y  n o t  b e  h i r e d  w i t h o u t  i n t e r­
d e p a r t m e n t a l  a p p r oval. L i k e w i s e ,  a s i n g l e  file c a b i n e t  m a y  n o t  
b e  p u r c h a s e d ,  n o r  m a y  a s i n g l e  t e l e p h o n e  l i n e  b e  o r d e r e d  w i t h o u t  
s u c h  a p p r oval .

It w i l l  b e  v e r y  e x p e n s i v e  for an e l e c t e d  a t t o r n e y  
g e n e r a l  to p r o v i d e  all or m o s t  o f  these s e r v i c e s  in-house. 
A l t h o u g h  an a t t o r n e y  g e n e r a l  m a y  d e c i d e  to u s e  some o f  the 
c e n t r a l l y  p r o v i d e d  services, k e y  areas such as: personnel;
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g ;  p u r c h a s i n g ,  s u p p l y  a n d  leasing*, 
d a t a  p r o c e s s i n g ;  a n d  b u d g e t  p r e p a r a t i o n  a n d  m a n a g e m e n t ,  w o u l d  
h a v e  to b e  p r o v i d e d  i n - h o u s e  if the a t t o r n e y  g e n e r a l ' s  f u n c t i o n s  
a r e  to b e  at least r e a s o n a b l y  free o f  the g o v e r n o r ' s  s u p e r v i s i o n .

A d d i t i o n a l  costs, e x p r e s s e d  in FY 85 dollars, that w i l l  
p r o v i d e  for c o m p l e t e  i n d e p e n d e n c e  f r o m  the o r g a n i z a t i o n a l  a n d  
s u p e r v i s o r y  c o n t r o l  of the g o v e r n o r  are s h o w n  below. E v e n  if the 
a t t o r n e y  g e n e r a l  w e r e  to f o r e g o  a p a r t  of this i n d e p e n d e n c e ,  the 
s a v i n g s  w o u l d  o n l y  a mo unt to 20 or 3 0 Z of the total cost b e c a u s e  
o f  the n e c e s s i t y  to r e t a i n  i n - h o u s e  c o n t r o l  o v e r  the e s s e n t i a l  
s u p p o r t  s e r v i c e s  that w o u l d  d e t e r m i n e  an i n d e p e n d e n t  d e p a r t m e n t’s 
f r e e d o m  of action. .

N o n - s a l a r y  costs i n c l u d e  a n t i c i p a t e d  space r e n t a l  of 
6, 0 0 0  sq. ft. for the a d d i t i o n a l  st aff of 33 at $2.00 p e r  sq. 
ft., per month,  plus 2,000 sq. ft. each, f or r e co rds m a n a g e m e n t  
a n d  d u p l i c a t i o n  services. A l s o  costed in is $200 per  m o n t h  per 
e m p l o y e e  for c o n t r a c t u a l  s e r v i c e s  to cover telephone, c o p y i n g  and 
p o s tage. O n g o i n g  c o m m o d i t i e s  are e s t i m a t e d  at $150 per month,
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per e m p l oyee. N e w  p o s i t i o n  costs i n c l u d e  $ 1,5 00 per e m p l o y e e  for 
o n e - t i m e  c o m m o d i t i e s  ( f u r n i t u r e  a n d  e q u i p m e n t  c o s t i n g  less th an 
$500 p e r  item), a n d  $ 1,200 p e r  e m p l o y e e  for n e w  p o s i t i o n  
e q u i p m e n t  c o s t i n g  m o r e  than  $500 p e r  item. S p e c i a l  items i n c l u d e  
$ 1 5 , 0 0 0  for e m p l o y e e  r e c r u i t m e n t  a d v e r t i s i n g  for n o n - a t t o r n e y  job 
a p p l i c a n t s ,  $ 2 5 , 0 0 0  f o r  p e r s o n n e l  s y s t e m  p r i n ting.  W o r d  
p r o c e s s o r s  w i l l  c o s t  $ 1 4 , 5 0 0  e a c h  f o r  a total co st of $72,500. 
R e c o r d s  m a n a g e m e n t  e q u i p m e n t  i n c l u d e  s t o r a g e  devices and 
m i c r o f i l m / g r a p h i c s  e q u i p m e n t  t o t a l l i n g  $95,000. D u p l i c a t i o n  
e q u i p m e n t  w i l l  c o s t  a p p r o x i m a t e l y  $170,000. DP costs w i l l  
p r o b a b l y  t o t a l  a b o u t  $ 1 5 0 , 0 0 0  for c o m p u t i n g  time and s t o r a g e  and 
a b o u t  $ 1 5 0 , 0 0 0  f o r  e x i s t i n g  s y s t e m s  p r o g r a m  mainte n a n c e .

T h e  t o t a l  a d d i t i o n a l  co st of $ 2 , 5 5 4 , 9 3 7  is an e n o r m o u s  
i n c r e a s e  o v e r  the d e p a r t m e n t ' s  c u r r e n t  a d m i n i s t r a t i v e  o v e r h e a d  of 
$ 4 2 4 , 6 0 0  p r o j e c t e d  for FY 86. It is, h o w e v e r ,  p a r t  of the p r i c e  
that w i l l  p r o b a b l y  h a v e  to b e  p a i d  if the p r o p o s a l  to h a v e  an 
e l e c t e d  a t t o r n e y  g e n e r a l  is a d o p t e d  b y  the e l e c t o r a t e  d u r i n g  the 
1 9 8 6  g e n e r a l  e l e c t i o n .

A n o t h e r  m a j o r  c o s t  a r e a  t h a t  w i l l  e v e n t u a l l y  o c c u r  as a 
r e s u l t  o f  c h a n g i n g  f r o m  an a p p o i n t e d  to an e l e c t e d  a t t o r n e y  
g e n e r a l ,  w i l l  be the p r o l i f e r a t i o n  o f  s p e c i a l  c o u n s e l  on the 
s t a f f s  o f  m a j o r  d e p a r t m e n t s .  H i s t o r i c a l l y ,  such c o u nsel h a v e  
b e e n  e m p l o y e d  b y  e x e c u t i v e  b r a n c h  a g e n c i e s  to g i v e  d e p a r t m e n t  
h e a d s  a " s e c o n d  o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  in states 
h a v i n g  an e l e c t e d  a t t o r n e y  general. S u c h  c o u n s e l  u s u a l l y  do not 
h a v e  the a u t h o r i t y  to litigate, b u t  they do p r o v i d e  l e g a l  a d v i c e  
to d e p a r t m e n t  h e a d s  a n d  s u b m i t  a m i c u s  b r i e f s  in l i t i g a t i o n  
a f f e c t i n g  t h e i r  d e p a r t m e n t ' s  p r o g ra ms. It is n o t  u n u s u a l  in 
t h e s e  states to s e e  fo ur or f i v e  s e p a r a t e  b r i e f s  f i l e d  in a 
s i n g l e  m a t t e r ,  in a d d i t i o n  to the a t t o r n e y  g e n e r al's brief, 
r e p r e s e n t i n g  the v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  agencies. C o s t s  
for j u s t  a s i n g l e  s p e c i a l  counsel, i n c l u d i n g  s e c r e t a r i a l  
a s s i s t a n c e ,  total  a b o u t  $ 1 5 0 , 0 0 0  p e r  y e a r  in 1985 dollars. 
A l t h o u g h  it is impos s i b l e ,  at this time, to a c c u r a t e l y  say h o w  
e x t e n s i v e  the use of i n - h o u s e  c o u n s e l  w i l l  b e  if there is an 
e l e c t e d  a t t o r n e y  general, the a d d i t i o n a l  cost for such c o u nsel 
c o u l d  e a s i l y  e x c e e d  $1.5 m i l l i o n  a n n u al ly, w i t h i n  just a few 
y e a r s .



F u n c t i o n

D i r e c t o r ' s  O f f i c e

^  P e r s o n n e l

P r o p e r t y / S u p p l y

r '
F i n a n c e / A c c o u n t i n g

P o s i t i o n s
Salary/

Benefit s O t h e r  P o s i t i o n Costs Total

(1)
(1)
(1)

Budget A n a l y s t  R19 
Admin. O f f i c e r  R17 
Clk. T y p i s t  R8

51,365.
44,923.
27,143.

T r a v e l  
C o n t r a c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p .- o n e - t i m e

2.500. 
24,100
5,400.
4.500. 

18,100.

0 ) 123,431; 54,600. 178,031.

(1)
(2)
(1)
(2)
(1)
(1)

Pe r s o n n e l  Mgr. R21 
Personnel.1 A n a l y s t s  R16 
T r a i n i n g  O f f i c e r  R18 
P e r s o n n e l  T e c h . ' s  R12 
Payroll C l e r k  RIO 
Clk. T y p i s t  R8

58,195. 
42,103. X  2 
£8,107. 
33,820. X  2 
30,284. 
27,143.

T r a v e l  
C o n t r a c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d .- o n e - t i m e  
E q u i p .- o n e - t i m e

10,000. 
54,200. 
14 ,400. 
12,000. 
24 ,100.

(8) 315,575. 114,700. 430,275.

(1)
(1)
(1)
(1)

M a t e r i a l s  Mgr. R21 
P u r c h a s i n g  A g e n t  R18 
S upply O f f i c e r  R16 
Clk. T ypi st R8

58,195.
48,107.
42,103.
27,143

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p .- o n e - t i m e

7,500.
19,600.
7,200.
6,000.

19,300.

(4) 175,548. ' ' 59,600.

(1) Finance O f f i c e r  R21 58,195. T r a v e l 5,000.
(1) Acct. S u p e r v i s o r  R16 42,103. C o n t r a c t u a l 33,100.

(2) Acct. C l e r k  R10 30,284. X  2 C o m m o d . - o n g o i n g 9,000.

(1) Clk. T y p i s t  R8 27,143. C o m m o d . - o n e - t i m e 7,500.
E q u i p . - o n e - t i m e 15,700.



Records M a n a g e m e n t
(1) R e c o r d s  A n a l y s t  R18 48,107. T r a v e l  1,800.
(1) R e c o r d s  S u p e r v i s o r  R15 39,415. C o n t r a c t u a l  81,200.
(1) R e c o r d s  H a n d l e r  R12 33,820. C o m m o d . - o n g o i n g  9,000.
(2) M i c r o f i l m  O p e r a t o r s  R10/R14 C o m m o d . - o n e - t i m e  7,500.

3 0  , 2 8 4 . / 3  7 , 0 0 5 .  E q u i p . - o n e - t i m e  105,000.

(5) 188,631. • 204 ,500. 393,131.

Data P r o c e s s i n g / C o m m u n i c a t i o n s
(1) DP Mgr. R23 
(1) P r o g r a m m e r  A n a l y s t  R17 
(1) DP/Comm. S y s . S u p v r . R 1 8  
(1) Clk. T y p i s t  R8

65,742.
44,923.
48,107.
27,143.

T r a v e l  
C o n t r a c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p . - o n e - t i m e

7,500.
319,900.

7,200.
6,000.

56,100.

(4) 185,915. 396,700. 5 8 2 , 6 1 5 7

D u p l i c a t i o n  Svcs.
(1) D u p l i c a t i o n  Mgr. R19
(1) P r i n t i n g  Tech. R17
(2) M a c h i n e  O p e r a t o r s  R12

51,365. 
44,923. 
33,820. X  2

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p . - o n e - t i m e

1 ,000. 
74 ,500. 
57,200. 
6,000. 

174 ,800.

7TT5 163,9 2 8 ” 3 1 3 ,5 0 0 .  4 7 7 ,4 2 8 7

T O T A L (33) 1,341,037. 1,213,900. 2,554,937.



BILL SHEFFIELD,

U E I ’ A I I T M E X T  O F  L A W  W ig ,?JUNE A U. ALASKA 99811 
PHONE: 190/1165-3600

OFFICE OF THE ATTORNEY GENERAL

/•T n 1985

The H o n o r a b l e  Patrick E o d e y  
C h a i r m a n
S e n a t e  J u d i c i a r y  Committee 
A l a s k a  State Senate 
P o u c h  V
Juneau, A K  99811

Re: Elected A G
S JR 9

Pear S e n a t o r  Rodey:

I w o u l d  like to comrse.M* on the m er its of the q u e s t i o n  
of w h e t h e r  or not we should elect the a t t o r n e y  general.

As y o u  take up this issue, it is u s e f u l  to c o n s i d e r  h o w  
this p r o p o s e d  change w i l l  e f f e c t  the citizens of o u r  State in 
b o t h  the shcrt and long term. I have  lived and p r a c t i c e d  law in 
our state for m o s t  of m y  a d u l t  life. T am a b s o l u t e l y  c o n v i n c e d  
that the n e e d s  of all A l a s k a n s  are best served by h a v i n g  an 
a p p o i n t e d  a t t o r n e y  general. E l e c t i o n  of one cabinet  level 
o f f i c i a l  m a k e s  no m o r e  sense than the e l e c t i o n  of some or all 
o t h e r  commission ers.

H i s t o r i c a l l y ,  the A t t o r n e y  General  has b e e n  an 
a p p o i n t i v e ,  r a t h e r  than elective, official. In England, the 
A t t o r n e y  G e n e r a l  was a p p o i n t e d  b y  the Crown and o n l y  i n c i d e n t a l l y  
a c q u i r e d  e l e c t i v e  status t h roug h a seat in Parliament. In 
C o l o n i a l  America, A t t o r n e y s  G e n e r a l  were u s u a l l y  a p p o i n t e d  b y  the 
G o v e r n o r  of the colony. The  A t t o r n e y  General c.f the U n i t e d  
States still serve at the p l e a s u r e  of the P r e s i d e n t  w i t h  the 
a d v i c e  and consen t of the Senate. 1/

1/ Our research, indicates that the A t t o r n e y  G e n e r a l  is 
p o p u l a r l y  elected ir. f o r t y - t h r e e  states. The. A t t o r n e y  G e neral is 
a p p o i n t e d  by the G o v e r n o r  in five states (New Hampshire, Alaska, 
Hawaii, N e w  J e r s e y  and W y o m in g), three territories  and the 
C o m m o n w e a l t h  of Puerto Rico. In Maine, the A t t o r n e y  General is a 
" c o n s t i t u t i o n a l  officer " s e l e c t e d  by the L e g i s l a t u r e  w h i l e  
T e n n e s s e e’s A t t o r n e y  G e n e r a l  is s e l e c t e d  every eight years b v  the 
S u p r e m e  Court, of that state.

03 -  C32LM
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I have a n u m b e r  of s u b s t a n t i v e  points w h i c h  w e i g h
ag a i n s t  the e l e c t i o n  of the a t t o r n e y  general. First, in Alaska, 
the people, throug h their l e g i s l a t o r s  do p a r t i c i p a t e  in the 
se l e c t i o n  of the a t t o r n e y  g e n e r a l  b y  the c o n firmation process. 
In addition, the c o n f i r m a t i o n  p r ocess allows the L e g i s l a t u r e  to 
ex amine the q u a l i f i c a t i o n s  a n d  i n t e g r i t y  of the nominee.

Secondly, the governor, as the state's p r i n c i p a l
e x e c u t i v e  officer, nee ds to h a v e  a r e s p o n s i v e  and r e l i a b l e  
D e p a r t m e n t  of Law. I t h i n k  g o o d  m a n a g e m e n t  requires an a p p o i n t e d  
a t t o r n e y  general, but m o r e  i m p o r t a n t l y  c o m m o n  sense suggests that 
the a t t o r n e y  g e n e r a l  s e l e c t i o n  be m a d e  by appointment. The 
d e l e g a t e s  to o u r  C o n s t i t u t i o n a l  C o n v e n t i o n  r e c o g n i z e d  over a 
q u a r t e r  c e ntury ago that, in our v a s t  state w i t h  its d i s p a r a t e  
interests a n d  citizens, the a d m i n i s t r a t i o n  of state g o v e r n m e n t  
r e q u i r e s  a s t r o n g  governor. This s t i l l  holds true today. The 
last thing o u r  state n e e d s  is an e l e c t e d  a t t o r n e y  general w h o  m a y  
h a v e  a p e r s o n a l  or p o l i t i c a l  a g e n d a  w h i c h  varies f r o m  the 
p o s i t i o n  of the governor. T h e  f r i c t i o n  b e t we en the two e l e c t e d  
a d m i n i s t r a t i v e  offic i a l s  can lead to a less r e s p o n s i v e  state 
b u r e a u c r a c y  a n d  a d i f f u s e d  a c c o u n t a b i l i t y  of the e x e c uti ve b r a n c h  
to the electorate.

I c o u l d  r e l a t e  a n e c d o t e s  w h i c h  illustrat e this from
o t h e r  j u r i s d i c t i o n s  h a v i n g  e l e c t e d  a t t o r n e y s  general. Instead, I 
w o u l d  r a t h e r  p r o v i d e  a q u o t a t i o n  f r o m  the N a t ional M u n i c i p a l  
L e a g u e :

All a u t h o r i t i e s  on e x e c u t i v e  o r g a n i z a t i o n  agree 
w i t h  the p o s i t i o n  e m b r a c e d  b y  the M o d e l  State 
C o n s t i t u t i o n  for m o r e  t h a n  40 years that 
a d m i n i s t r a t i v e  p o w e r  and r e s p o n s i b i l i t y  should be 
c o n c e n t r a t e d  in a single p o p u l a r l y  elected chief 
executive. T h e r e  is g r o wing r e c o g n i t i o n  that the 
governor, as the r e p r e s e n t a t i v e  of all the people, 
should be e q u i p p e d  w i t h  the c o n s t i t u t i o n a l  status 
n e c e s s a r y  to e x e r c i s e  c o n s t r u c t i v e  leadership as 
the chief  l a w m a k e r  and p o l i t i c a l  head of his 
state. 2/

Studies on a d m i n i s t r a t i v e  r e o r g a n i z a t i o n  u s u a l l y  argue
t h a t _ f r a g m e n t a t i o n  leads to i r r e s p o n s i b i l i t y ,  but that a single 
c h i e f  executive can be h e l d  a c c o u n t a b l e  through the e l e c t oral 
s y s t e m  and, as a consequence, can ma ke the ad ministratio n m o r e  
responsive. In m y  opinion, the G o v e r n o r  of A l ask a needs the.

2/ National M u n i c i p a l  Leagues, M O D E L  ST ATE C O N S T I T U T I O N  (6th 
ed.) 65-66 (1963).
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f l e x i b i l i t y  and d i s c r e t i o n  that is i m p l i e d  in an a p p o i n t e d  
a t t o r n e y  general. A n y t h i n g  less w i l l  i n e v i t a b l y  drive a w e d g e  
b e t w e e n  the G o v e r n o r  and the D e p a r t m e n t  of L a w  to the d e t r i m e n t  
of the citizen s of o u r  state.

Thirdly, in a d d i t i o n  to the p r a c t i c a l  prob lems c a u s e d  
b y  an e l e c t e d  a t t o r n e y  general, e x p e r i e n c e  in other states w i t h  
an e l e c t e d  a t t o r n e y  g e n e r a l  suggests that the Gov ernor's o f f i c e  
w i l l  incur s u b s t a n t i a l  costs w i t h  r e spect to the u s e  of separa te 
and a d d i t i o n a l  c o u n s e l  for the Governor. I a m  of the o p i n i o n  
that this u s e  (and cost) depen ds on the r e l a t i o n s h i p  b e t w e e n  the 
G o v e r n o r  a n d  the e l e c t e d  A t t o r n e y  General. In a situation w h e r e  
an e l e c t e d  A t t o r n e y  G e n e r a l  and G o v e r n o r  are cooperative, cordial
a n d  share a s i m i l a r  p o l i t i c a l  philosophy, the n e e d  for a d d i t i o n a l
Go v e r n o r ' s  c o unsel w i l l  b e  reduced. Regrettably, this is not 
always  the situation. A  1976 stud y b y  the Natio n a l  Governors' 
C o n f e r e n c e  e x p l o r e d  the r o l e  of Governors' legal advisors. The 
study, w h i c h  w a s  b a s e d  p r i m a r i l y  on a q u e s t i o n n a i r e  to these 
counsel, f ound p r o b l e m s  in this r e l ationsh ip:

In m a n y  sta.te-s, the" r e l a t i o n s h i p  b e t w e e n  the 
G o v e r n o r  and the A t t o r n e y  G e n e r a l  is n o t  a smooth 
one. In a d d i t i o n  to w h a t e v e r  p o l i t i c a l  
d i f f e r e n c e s  there m a y  b e  b e t w e e n  them, there are 
s e ver al o p e r a t i o n a l  areas o f  p o t e n t i a l  conflict.
T h e s e  i n c l u d e  confl i c t s  over the extent to w h i c h  
the legal t a l e n t  e m p l o y e d  b y  state agenci es should
re p o r t  to the A t t o r n e y  G e n e r a l  or to the agencies;
co n c e r n  that  the G o v e r n o r  ca nnot e a s i l y  deal w i t h  
the A t t o r n e y  G e n e r a l  b e c a u s e  the A t t o r n e y  General 
n o r m a l l y  p r o v i d e s  "yes-no" a n s w e r s  r a t h e r  than 
di s c u s s i o n s  of the legal r i s k  of v a r i o u s  options; 
and the p o s s i b l e  frictions  that m a y  n o r m a l l y  occur 
in an a t t o r n e y - c l i e n t  situation. 3/

Wh i l e  I c a n n o t  e s t i m a t e  the a c t u a l  use and cost of 
ad d i t i o n a l  c o unsel to o v e r s e e  the e l e c t e d  A t t o r n e y  Genera l on 
b e h a l f  of the Governor, I a m  c o n v i n c e d  there w i l l  be some extra 
cost i n c u rred b y  the G o v e r n o r ' s  o ffice to hi re and use legal 
c o uns el even in the best  of times. I s adly regret that the 
citizens of our state w i l l  be r e q u i r e d  to p a y  for this addit ional 
layer of legal bureau c r a c y .

2/ National Governors' Conference, C e n t e r  for Policy R e s e a r c h  
and Analysis, L E G A L  A D V I C E  F O R  THE GOVERNOR, 7 (November, 1976).
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Fourthly, in state s w h e r e  the a t t o r n e y  g e n e r a l  is 
elected, the heads of e x e c u t i v e  d e p a r t m e n t s  o f t e n  h i r e  their own 
attorneys. In j u r i s d i c t i o n s  w i t h  e l e c t e d  a t t o r neys general, 
there is o f t e n  a p r o l i f e r a t i o n  of hous e c o u n s e l  on the staff of 
m a j o r  departments. H i s t o r i c a l l y ,  such c o u n s e l  h a v e  b e e n  e m p loyed 
b y  e x e c u t i v e  b r a n c h  agenci es to give d e p a r t m e n t  heads a "second" 
o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  in st ates h a v i n g  an e l ected 
a t t o r n e y  general. Such c o u n s e l  u s u a l l y  do n o t  h a v e  the a u t h o r i t y  
to litigate, but they do p r o v i d e  legal a d v i c e  to d e p a r t m e n t  
heads. W i t h o u t  c e n t r a l i z e d  legal service a n d  advice, each a g ency 
w i l l  r e l y  on advice from its own lawyers. Therefore, agencies 
w i l l  r e c e i v e  d i f f er ing i n t e r p r e t a t i o n s  as t h e y  r a i s e  legal 
issues. This in turn w i l l  make c o n s e n s u s  amo ng d i f f ere nt 
a g e n c i e s  on issues m o r e  d i f f i c u l t  to achieve. T he r e s u l t  is that 
p u b l i c  p o l i c y  decisions in the e x e c utive b r a n c h  w i l l  be d e l ayed 
to the d e t r i m e n t  of the p u b l i c  and the le gislature. In addition, 
these h o u s e  c o un sel f r e q u e n t l y  submit amicus b r i e f s  in l itigat ion 
a f f e c t i n g  t h e i r  dep art m e n t ' s  programs. It is no t u n u s u a l  in 
states w i t h  a n  e l e c t e d  a t t o r n e y  g e n e r a l  to see four or five 
s e p a r a t e  b r i e f s  filed in a single m a tter , r e p r e s e n t i n g  the 
v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  agencies, in a d d i t i o n  to the 
a t t o r n e y  g e n e ra l's brief. If n o t h i n g  else, this n e e dless 
d u p l i c a t i o n  insures that the courts and the p u b l i c  w i l l  be 
c o n f u s e d  about state p o l i c y  on m a n y  issues.

In m y  estimation, the cost for s u c h  a d d i t i o n a l  counsel 
in A l a s k a  c o u l d  e a sily e x c e e d  $1.0 m i l l i o n  annually, w i t h i n  a few 
years. This cost is s i m p l y  not w a r r a n t e d  b y  any r a t ional 
c r i t e r i a  and s h ould be f u r t h e r  q u e s t i o n e d  in light of dimini s h i n g  
revenues. W e  hav e m a n y  m o r e  bas ic n e e d s  in A l a s k a  w h i c h  command 
the state g o v e r n m e n t ' s  i m m e d i a t e  attention.  S u r e l y  we do not 
w a n t  a n e e d l e s s  layer o f  ext ra lawyers e m b e d d e d  in state 
a g e n c i e s .

In summary, it is m y  o p i ni on that e l e c t i n g  the A t t o r n e y  
G e n e r a l  w i l l  split a d m i n i s t r a t i v e  r e s p o n s i b i l i t y  and e x e c utive 
authority, d i f f u s e  the p o l i t i c a l  a c c o u n t a b i l i t y  of the executive  
b r a n c h  to the public, add m o r e  attorneys to state government, 
c o n t r i b u t e  to more i n t e n s e  b u r e a u c r a t i c  i n f i g h t i n g  among 
agencies, d elay the r e s o l u t i o n  of e x e c u t i v e  b r a n c h  p ol icy 
decisions, a n d  create a h i g h e r  rate of g r o w t h  in the state 
o p e r a t i n g  budget.

Please call upon me at your e a r l i e s t  c o n v e n i e n c e  if I 
can p r ovide a d d i t i o n a l  inform a t i o n  on this matter.

upon me at your e a r l i e s t  c o n v e n i e n c e  if 
inform a t i o n  on this matter.

N C G ;v r b
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R E S E A R C H  A G E N C Y

P ouch y .  Scale C ap ito l  
J u n c iu ,  A la ik a  9 9 8 1J 
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MEMORANDUM

M a r c h  2 7 ,  1 9 8 1

T O :  R e p r e s e n t a t i v e  F r e d  B r o w n ,  C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

A T T N :  P e t e  F r o e h l i c h

FROM:  D e b  P o m e r o y  J y tA '

R E :  E l e c t i o n  o r  A p p o i n t m e n t  o f  A t t o r n e y s  G e n e r a l  i n  O t h e r  S t a t e s
R e s e a r c h  R e q u e s t  8 1 - 9 1

Y o u  a s k e d  t h e  w e  p r o v i d e  a b r e a k d o w n  o f  t h e  5 0  s t a t e s  s h o w i n g  w h i c h

A

M r

s t a t e s  e l e c t e d  t h e i r  a t t o r n e y s  g e n e r a l ,  a n d  w h i c h  s t a t e s  a p j o i n t e d  t h e m .

A c c o r d i n g  t o  t h e  1 9 8 0 - 8 1  e d i t i o n  o f  B o o k  o f  S t a t e s  ( s e e  a t t a c h e d  t a b l e ) ,  
4 0  s t a t e s  h a v e  a  c o n s t i t u t i o n a l  p r o v i s i o n  r e q u i r i n g  t h e  p u b l i c  e l e c t i o n  
o f  t h e  a t t o r n e y  g e n e r a l .  T h e s e  s t a t e s  a r e  l i s t e d  b e l o w :

A l a b a m a
A r i  z o n a
A r k a n s a s
C a l i f o r n i  a
C o l o r a d o
C o n n e c t i c u t
D e l a w a r e
F l o r i d a
G e o r g i a
I d a h o

I l l i n o i s
I o w a
K a n s a s
K e n t u c k y
L o u i s i a n n a
M a r y l a n d
M a s s a c h u s e t t s
M i c h i g a n
M i n n e s o t a
M i s s i s s i p p i

M i s s o u r i  
M o n t a n a  
N e b r a s k a  
N e v a d a  
New M e x i c o  
New Y o r k  
N o r t h  C a r o l i n a  
N o r t h  D a k o t a  
O h i o
O k l a h o m a

P e n n s y l v a n i a  
R h o d e  I s l a n d  
S o u t h  C a r o l i n a  
S o u t h  D a k o t a  
T e x a s  
U t a h
V i r g i n i a  
W a s h i n g t o n  
W e s t  V i r g i n i a  
W i s c o n s i n

T h r e e  s t a t e s ,  I n d i a n a ,  O r e g o n  a n d  V e r m o n t ,  h a v e  a s t a t u t o r y  r e q u i r e m e n t  
t h a t  t h e  a t t o r n e y  g e n e r a l  b e  e l e c t e d  b y  t h e  p u b l i c .

O f  t h e  s t a t e s  t h a t  h a v e  a p p o i n t e d  a t t o r n e y s  g e n e r a l , H a w a i i -, W y o m i n g  a n d  
New J e r s e y  r e q u i r e  S e n a t e  a p p r o v a l  o f  t h e  G o v e r n o r ' s  a p p o i n t m e n t ;  Ne w  
H a m p s h i r e  r e q u i r e s  C o u n c i l  a p p r o v a l ;  a n d ,  A l a s k a  r e q u i r e s  a p p r o v a l  b y  
b o t h  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  a n d  S e n a t e .



R e p r e s e n t a t i v e  F r e d  B r o w n  
M a r c h  2 7 ,  1 9 8 1  
P a g e  2

T h e  r e m a i n i n g  t w o  s t a t e s  h a v e  a d i f f e r e n t  r e q u i r e m e n t  t h a n  p u b l i c  
e l e c t i o n  o r  a p p o i n t m e n t  b y  t h e  G o v e r n o r :  M a i n e  h a s  a c o n s t i t u t i o n a l
p r o v i s i o n  t h a t  t h e  a t t o r n e y  g e n e r a l  b e  e l e c t e d  b y  t h e  l e g i s l a t u r e ;  a n d  
T e n n e s s e e  r e q u i r e s ,  b y  s t a t u t e ,  t h a t  t h e  a t t o r n e y  g e n e r a l  b e  e l e c t e d  
b y  t h e  s t a t e  S u p r e m e  C o u r t .

d p

A t t a c h m e n t  ,
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MEMORANDUM

TO: Representative Rick Uehling
FROM: Bill Lovell, Staff
DATE: March 21, 1983 
RE: CSSSHJR 7

Or) Wednesday, March 16, 1983, Conmittee Substitute for Sponsor 

Substitute for House Joint Resolution 7 (Judiciary) was considered by 
the House. By a vote of 27 to 12, the resolution passed.

Those voting in favor of the resolution were Abood, Adams, Barnes, 
Bettisworth, Bussell, Cato, Cowdery, Flood, Fritz, Fuller, Furnace, 
Goll, Hayes, Herrmann, Hurlbert, Lacher, Larson, Lindauer, Liska, 
Martin, M.W. Miller, Pestinger, Ringstad, Shultz, Tischer, Uehling, 
Ward.

Those voting against the resolution were Clocksin, Davis, Duncan, 
Grussendorf, Koponen, Malone, McBride, M.M. Miller, Phillips, Vaska, 
Wendte, Zharoff.

Represesntative Szymanski was excused from the House.

Representative Clocksin served notice of reconsideration of his vote.



HOUSE JOURNAL March 16, 1983

CSSSHJR 7 (Jud)

CSSSHJR 7(Jud) was a g a i n  b e f o r e  che House.

R e p r e s e n t a t i v e  B a rne s  moved and a sk e d  unanimous con senc  
t h a t  CSSSHJR 7(Jud) b e  c o n s i d e r e d  e n g r o s s e d ,  advanced  to 
t h i r d  r e a d i n g  and p l a c e d  on f i n a l  p a s s a g e .  T he re  b e in g  
no o b j e c t i o n ,  i t  was so o r d e r e d .

CSSSHJR 7(Jud) was r e a d  t h e  t h i r d  d o e .

The q u e s t i o n  b e i n g :  " S h a l l  CSSSHJR 7(Jud) p a s s  che
House?" The r o l l  was t a k e n  w i t h  che f o l l o w in g  r e s u l t :

Aboo4> Adams, Ba r n e s 1, B e t t i s w o t t h ,■ 
B uaaeH .. Gerto, Cowdery, F lood, F r i e s ,  
F u l l e r ,  Fu r n a e e -7 C o l l ,
Wgxnwnwi, H u r l b e r t ,  .l u c h c r ,  L a r so n ,  
Efcwi***r, M a r t i n ,  M i l l e r ,M .U . ,

R lng s cad ,  STuOi*-, P U a h ec. Ue h l  i n g , VLti-|H
C lo c k s i n ,  O av l s ,  Duncan,
G r u s s e n d o r f .  Koponen, Malone,
McBride, M i l l e r ,M .M .,  P h i l l i p s ,
V aska ,  Wendte, Z h avo f f

R e p r e s e n t a t i v e  C l o c k s i n  s e r v e d  n o t i c e  o f  r e c o n s i d e r a t i o n  
o f  h i s  v o c e  on CSSSHJR 7(Jt.J) .

I

r».rpjocuj  —icars

'T* -  —•
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S T /"  E  A D M I N I S T R A T I V E  O F F I C I A L S :  M E " IDS OF SELECTION

k
1VeO

ccV

V5
>
.
1

St.

0g
T

V3
a£

j
6*
53
■i

c■5
c
y

I
13M |

"Jr
■3
c

i.
k

w

k
§a-
a

fi

V

s.
<i

5
§3
3C
c

|
L

•kC
Cjr6G.Q
3

CE CE CE .‘CE CE C CE 0 CS , , . c G AC O-ll G cs
CE CE 0-«l CB 0-51 CB A A A A G CB GB CB A A A
CE CE CE CE C CS B CS L A C . . . AC O-ll GS AG
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CE CE CE CE CE cs c CE GS CS CS CS 041 CS GS A
CE CL CL CL G GLS GLS GLS AC 'b 0-27) C AC GLS AG CS
CE CE CS CE CL cs CS ACS CS CS A AC CE A AGS (a*J)
CE CE CE CE CE c G c C AG AT C C C C G A
CE CE CE ■CE CS cs GS B CS (!-«> B CS ■.« . • - ( il l B <*•!)
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CE CE CE CE CE c CS CS GS A B CS O-ll) A O-ll GS A
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CE CS. CS’,' CS cs BG CS CS A CS CS GS CS GS A
CE CE CE CE CE GS CS <b) CS c c CS AC C O-l) A A
CE CE CS CE • A c * . • CS C G c CS CS CE cs GS (a-6)
CE- CE CE CE CE G c CE CS AC (111 C A 0-22) A G AG
CE CE CE CE CE c A CE CS A . . ■ c . . . A A GS A
CE CE CE CE CE c CS CS A CS cs cs U-l 1) (>-21) (■-II GS A
CE CE CS CE CE cs CS CS c B c C AG B B . ,
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CE CE CS CE CE GS c CS CS G cs cs CS AC A AG AG
CE CE CE CE CE c cs (1-12) G CS B cs CS A BS GS A
CE CE CE CE CE CE (i-BI SE B 8 B 0-27) A CE B B (a-22)
CE CE CE CE CE CS C CS A C CS cs 0-27) CE (1-1) AG A
CE (>) CL SC CL G (•-10) C C A a c (•-11) CL A G A
CE CE CS CE CE GS SE BS C 0-27) CS CE A B B
CE CE CE CE C cs CS CS C 1 . . CS cs CE AC BA AG
CE CE CE SE CE SL cs CS CS CS (i-l) A cs (i-IO) (1-1) GS CS
CE CE CB CE CB CB CB GB B CB . CB A CB (1-29) GB GB
CE CE CE CE CE CS (1-6) CS A CS B CS (i-l 1) 0-22) O-l) GS B
CE CE CE CE CS (i-IO) CE CS A cs CS A (i-IO) O-l) GS A
CE CE CE CE CE G CS 8 cs (•-*) A CS O-ll) 04) O-l) A (a*S)
CE CE CS CE C C B c C . . . (1-27) 0-27) C (1-1) BG A
CE CE GS A cs CS (•-») CS . . CS c 04) A GS A
CE CB CS CS GS . . . CS 0-21) C G G A C CS GS • • •
CE CE CS ». • . . . (b) CS (1-*) C CS CS fl» CS GS fb)

Stole other jurwhctton
Alitiamt  ............
Af»*ka....................Annma ...................
ArVanvaA.................
Califuntia.................
Okimdo.................
Connect****..............Delaware.................
Florida....................
Georgia ................
Hawaii  ............
Idaho ......................
Illinois  .............
Indiana. ................
Iowa.......................
Kanuu  ......
Kentucky  .......... .
1,41 u to an a . . . . . . . . . . . . .
Maine  .................
Mar>‘«',d.......
Mataaehusefll............
Michigan  ................
Minnesota  .............
MttdvMPpI  .......... .
M two  .............
Montana  .........
Nehrmtka   ............
Nevada............. .
New Hampshire.........
New Jersey...............
New Mrako......... .
New York  .........
Nonh Carolina .
North Dakota.............
Ohio........................
Oklahoma.................
Oregon.....................
Pennsylvania.........
Mhodr Island..............
South Carolina............
South Dakota.............
Tenneisre............. .
Tetas .......................
Ulah.........................
Vermont  .........
Virginia  ...... .
Washington................
Weti Virginia...............
Wisconsin.............Wyoming,,,,.:............
Cuani  ......... .
Puerto Rico................
Virgin blinda  .......

Note: Salary figures for these officials may be found in Table IB. Key:
C£ —Constitutional, elected
CL — Constitutional, elected by legislature
SE —Statutory, elected
SL —Statutory, elected by legislature
L —Selected by legislature or one of its organs
SC —Statutory, elected by state supreme court

Appointed by:
Ci —GovernorGS —Governor CB —Governor GE —Governor GC —Governor CD —Governor GLS —Governor
GLC —Governor A Ll. governor GOC —Governor A council or cabinrt LG —Lieutenant governor

Approved by:
Senate Both houses Either house CouncilDepartmental board Appropriate legislative com­mittee A senate

Appointed Oy:
AT —Attorney general A —Agency head AB —Agency head AG —Agency head AGC — Agency head j  AS —Agency head"ALS —Agency head
AGS —Agency head ASH —Agency head
B —Board or commission BG -Board BCC -Board BGS —BoardBS —Board or commission BA —Board or commission CS —Civd Service ACB —Nominated by audit committee

Approved by:

BoardGovernorGovernor A council SenateAppropriate legislative committee A senateGovernor A senate % Senate president A house speaker
GovernorGovernor A council Governor A senate Senate Agency head
Both houses

177
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S T A T E M E N T  BY R E P R E S E N T A T I V E  R I C K  U E H L I N G  ON B E H A L F  OF 
H O U S E  J O I N T  R E S O L U T I O N  S E V E N

I t h a n k  you, Mr. C h a i r m a n  and m e m b e r s  of the c o m m i t t e e ,  
for this o p p o r t u n i t y  to v o i c e  m y  r e a s o n s  for i n t r o d u c i n g  
H o u s e  J o i n t  R e s o l u t i o n  Seven, p r o p o s i n g  a m e n d m e n t s  to the 
C o n s t i t u t i o n  of the Stat e of A l a s k a  r e l a t i n g  to the e l e c t i o n  
of the a t t o r n e y  general.

The idea b e h i n d  H J R  7, that of e l e c t i n g  A l a s k a’s a t t o r n e y  
g e n e r a l ,  is not an o r i g i n a l  c o n c e p t .  For y e a r s ,  m a n y  A l a s k a n s  
h a v e  s u p p o r t e d  the p r i n c i p l e  o f  e l e c t i n g  our s t a t e ' s  h i g h e s t  
l a w  e n f o r c e m e n t  officer. The p a s t  five y e a r s  ha ve s e e n  s i m i l a r  
l e g i s l a t i o n  i n t r o d u c e d  by S e n a t o r  B r a d  B r a d l e y ,  R e p r e s e n t a t i v e  
T e r r y  M a r t i n ,  a n d  M a j o r i t y  L e a d e r  R a m o n a  Barnes. As e a r l y  as 
the C o n s t i t u t i o n a l  C o n v e n t i o n  in 1956, w h e n  F r a n k  B a r r  of 
F a i r b a n k s  i n t r o d u c e d  an a m e n d m e n t  to r e q u i r e  the e l e c t i o n  of 
the AG, m a n y  c i t i z e n s  h a v e  r e c o g n i z e d  the n e e d  for a t T u l y  
i m p a r t i a l  and i n d e p e n d e n t  a t t o r n e y  general. M a n y  b e l i e v e ,  as 
Mr. B a r r  e x p r e s s e d  the ideal, " t h e  a t t o r n e y  g e n e r a l  s h o u l d  be 
'the p e o p l e ' s  a t t o r n e y , '  e l e c t e d  by a n d  r e s p o n s i b l e  to the 
c i t i z e n s  of A l a s k a . "

S i n c e  o u r  C o n s t i t u t i o n a l  C o n v e n t i o n  r e j e c t e d  B a r r ' s  
s u g g e s t i o n ,  m a n y  of the s t a t e s  have p r o v i d e d  for the e l e c t i o n  
of a t t o r n e y s  general. I n ' f a c t ,  t o d a y  all b u t  five o f  the f i f t y  
s t a t e s  e l e c t  t h e i r  AG, a d r a m a t i c  r e v e r s a l  from 1956 w h e n  
o n l y  a d o z e n  s t a t e s  e l e c t e d  a t t o r n e y s  g e n eral. E v e n  the m o s t  
a v i d  o p p o n e n t  of e l e c t i n g  the a t t o r n e y  g e n e r a l  w o u l d  h a v e  to 
a d m i t  that the last f i f t e e n  y e a r s  h a v e  c l e a r l y  i n d i c a t e d  
o v e r w h e l m i n g  n a t i o n a l  s y m p a t h y  for the idea.

T oday, m y  a r g u m e n t s  in f a v o r  of H J R  S e v e n  w i l l  c o n c e n t r a t e  
on three m a i n  points: 1. e l e c t i o n  p r o v i d e s  for g r e a t e r  a u t o n o m y
for the A G ' s  office; 2. e l e c t i o n  p r o v i d e s  for f r e e d o m  f r o m  
p o l i t i c a l  m a n i p u l a t i o n ;  a n d  3. e l e c t i o n  p r o v i d e s  for g r e a t e r  
p e r s o n a l  r e s p o n s i b i l i t y  by the a t t o r n e y  general.

T o d a y  the a t t o r n e y  g e n e r a l  is d e f i n e d  in A S  4 4 . 2 3 . 0 2 0  as 
" t h e  legal a d v i s o r  of the g o v e r n o r  and o t h e r  state o f f i c e r s . "
By v e r y  d e f i n i t i o n ,  the a c t i o n s  of the A G  are s u b j e c t  to the 
w h i m s  of the gove rnor. P r o v i d i n g  for the e l e c t i o n  o f  future  
a t t o r n e y s  g e n e r a l  w i l l  free the s t a t e ' s  legal a r m  to e x e r c i s e  
m o r e  a u t o n o m o u s  c o n t r o l  o v e r  p r o s e c u t o r i a l  a n d  o t h e r  a c t i v i t i e s .  
As an e l e c t e d  o f f i c i a l ,  the A G  w o u l d  r e s p o n d  d i r e c t l y  to the 
public. To q u o t e  f o r m e r  N e w  Y o r k  A t t o r n e y  G e n e r a l  L o u i s  J.
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L e f k o w i t z  in his c l a s s i c  d e f e n s e  of e l e c t e d  a t t o rneys general:

T h e  e l e c t e d  a t t o r n e y  g e n e r a l  has a natural and 
i m p e l l i n g  desire to be c r e a t i v e  and to exercise 
b r o a d e r  i n i t i a t i v e  in the s e r v i c e  of the public.
He is free of the fear of d i s m i s s a l  by any 
s u p e r i o r  o f f ic ial -if he s h o u l d  e x e rcise  c o n t r a r y  
i n d e p e n d e n t  judgem ent. He is in the best p o s i t i o n  
to r e n d e r  m a x i m u m  s e r v i c e  to the p e o p l e  and 
i m p a rtial  advice to the G o v e rno r, the Legisl a t u r e ,  
and State d e p a r t m e n t s  and agencies.

M y  s e cond a r g u m e n t  in f a v o r  of H J R  S e v e n  is to the e ffec t 
that, if e l e c tive, the o f f i c e  of a t t o r n e y  general wil l be free 
f r o m  p o l i t i c a l  m a n i p u l a t i o n  by the g o v e r n o r’s office. As our 
s y s t e m  is a r r a n g e d  now, the a t t o r n e y  general is just a n o t h e r  
c a b i n e t  offi c e r ,  d i r e c t l y  r e s p o n s i b l e  to the governor. A l t h o u g h  
I w i l l  c e r t a i n l y  not argue that any of the fine m e n  who have 
s e r v e d  in the o f f i c e  of a t t o r n e y  g e n eral have been p o l i t i c a l l y  
m a n i p u l a t e d ,  I w i l l  e a g e r l y  p o i n t  out that the p o t e n t i a l  does 
exist. As our law is w r i t t e n  today, the a t t o r n e y  gener al is 
the s e r v a n t  of the governor: he m a k e s  p r o s e c u t i o n s  as the
g o v e r n o r  sees fit and h e . g e n e r a l l y  i n t e r p r e t s  the law as the 
g o v e r n o r  directs. This a r r a n g e m e n t  is o b v i o u s l y  d angerous. 
R e q u i r i n g  the e l e c t i o n  of the a t t o r n e y  g e n e r a l  w o u l d  help 
e l i m i n a t e  this danger. F o r m e r  I l l i n o i s  A t t o r n e y  G e n e r a l  
W i l l i a m  J. S c o t t  m a d e  this p o i n t  c l e a r l y  w h e n  he argued, "the 
A t t o r n e y  G e n e r a l ' s  roles of ' g o v e r n m e n t  w atchdog' and 'attorney 
for the people' r e q u i r e  i n d e p e n d e n c e  f r o m  the g o v e r n o r . "  F o r m e r  
A t t o r n e y  G e n e r a l  L e f k o w i t z  a r g u e d  the same p o i n t  w h e n  he said 
that e l e c t i n g  the state' s A G  p r o v i d e s  that "he can a p p e a r  in 
C o u r t  w i t h o u t  fear or f a v o r - - a n  a t t o r n e y  in the f u l lest and 
f i n e s t  sense of the w o r d . "

M y  t h i r d  o b s e r v a t i o n  is tha t e l e c t i o n  w o u l d  p r o v i d e  a 
s e n s e  of p e r s o n a l  r e s p o n s i b i l i t y  for the a t t o r n e y  'general.
As an o f f i c i a l  d i r e c t l y  r e s p o n s i b l e  to the e l e c t o r a t e ,  an 
e l e c t e d  a t t o r n e y  g e n e r a l  w o u l d  n a t u r a l l y  feel a p e r s o n a l  
r e s p o n s i b i l i t y  for the a c t i v i t i e s  of the d e p a r t m e n t .  P e r h a p s  
m o r e  than  any o t h e r  reason, this a r g u m e n t  hits the real point 
of e l e c t i n g  A l a s k a ' s  a t t o r n e y  genera l. T h a t  is in fact the 
m a i n  p u r p o s e  in e l e c t i n g  a l m o s t  any o f f i c i a l ,  be it o u r  governor, 
o u r  judges, or our mayors. W h e n  the d i r e c t  a u t h o r i t y  and 
r e s p o n s i b i l i t y  i n h eren t to a p a r t i c u l a r  p o s i t i o n  b e c o m e  so 
u n u s u a l l y  v a r i e d  and i m p o r t a n t ,  it is p r u d e n t  to m a k e  that 
o f f i c i a l  d i r e c t l y  a n s w e r a b l e  to the p e o p l e  he serves. G o i n g  
a g a i n  to G e n e r a l  Lefkow itz: "To sum it u p - - a n  e l e c t e d
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a t t o r n e y  g e n e r a l  has a m e a s u r e  of i n d e p e n d e n c e  and a sense of 
p e r s o n a l  and d i r e c t  r e s p o n s i b i l i t y  to the p u b l i c . "

L adies and g e n t l e m e n ,  I w i l l  not tell y o u  t hat there are 
no p r o b l e m s  w i t h  the e l e c t i o n  of A l a s k a ' s  a t t o r n e y  g e nera l or 
of a n y  state o f f i c i a l ,  for that matter: e l e c t i o n s  cost money;
p o l i t i c s  is i n e v i t a b l y  involved, e v e n  in a n o n - p a r t i s a n  
e l e c t i o n  as in this bill; p e r s o n a l  g r e e d  a n d  a m b i t i o n  are 
s i m p l y  i m p o s s i b l e  to e l i m i n a t e ;  and e f f e c t i v e  g o v e r n m e n t s  do 
r e q u i r e  s t r o n g  e x e c u t i v e s .  H o w e v e r ,  I am w i l l i n g  to tell y o u  
that the p o t e n t i a l  b e n e f i t s  of an e l e c t e d  a t t o r n e y  g e n eral are 
far m o r e  n u m e r o u s  a n d  i m p o r t a n t  than  a n y  costs, real cr 
imagined. The a r g u m e n t s  I h a v e  m a d e  t o d a y  h o p e f u l l y  d e m o n s t r a t e  
that point.

In my o p i nion, the a r g u m e n t  is s i m p l y  this: does the
a t t o r n e y  g e n e r a l  r e p r e s e n t  the g o v e r n o r  of A l a s k a  or the
t h o u s a n d s  of m e n  a n d  w o m e n  w h o  m a k e  up this great state? If
y o u  b e l i e v e  like I do that the a t t o r n e y  g e n e r a l  s h o u l d  r e p r e s e n t
all of A l a s k a ' s  c i t i z e n s ,  t h e n  I e n c o u r a g e  y o u  to s u p p o r t  this
r e s o l u t i o n  to m a k e  that o f f i c i a l  d i r e c t l y  r e s p o n s i b l e  to the 
p e o p l e  r e p r e s e n t e d .  I e n c o u r a g e  y o u  to v o t e  "Do Pass" on this 
i m p o r t a n t  issue.

T h a n k  you.



G r a n t s  Pass, O r e g o n  
F e b r u a r y  19, 1983

A l m o s t  t h i r t y  y e a r s  a g o  I p r o p o s e d  that the state of 
A l a s k a  e l e c t  its a t t o r n e y  g e n e r a l .  A l t h o u g h  m y  p r o p o s a l  
w a s  f i n a l l y  r e j e c t e d  by the C o n s t i t u t i o n a l  C o n v e n t i o n  in 
1956, I h a v e  n e v e r  a b a n d o n e d  m y  c o n v i c t i o n  that the 
a t t o r n e y  g e n e r a l  s h o u l d  be " t h e  p e o p l e ' s  a t t o r n e y , "  
e l e c t e d  b y  a n d  r e s p o n s i b l e  to the c i t i z e n s  of Alaska.

F or that reason, I a m  p l e a s e d  to s u p p o r t  H o u s e  J o i n t  
R e s o l u t i o n  7, w h i c h  p r o p o s e s  an a m e n d m e n t  to the state 
c o n s t i t u t i o n  p r o v i d i n g  for the e l e c t i o n  of the a t t o r n e y  
g e ’!eral. H J R  7, if a p p r o v e d  b y  b o t h  houses, w o u l d  a l l o w  
the e l e c t o r a t e  to d e t e r m i n e  the n a t u r e  of the s t ate's 
h i g h e s t  l a w  e n f o r c e m e n t  o f f ice r.

I u r g e  e v e r y  l e g i s l a t o r  to f u l l y  c o n s i d e r  this i m p o r t a n t  
bill. If y o u  d e c i d e  that y o u r  c o n s t i t u e n t s  d e s e r v e  a truly 
i m p a r t i a l  a t t o r n e y  g e n e r a l  w h o  is u l t i m a t e l y  r e s p o n s i b l e  
to the p e ople, then I e n c o u r a g e  y o u  to s u p p o r t  the 
p a s s a g e  of H J R  7.

’T h a n k  y o u  for y o u r  a t t e n t i o n .

TO MY FRIENDS IN  THE ALASKA LEGISLATURE:

R e s p e c t f u l l y ,

D e l e g a t e ,  A l a s k a  C o n s t i t u t i o n a l  
C o n v e n t i o n  (1955-56)



A B I L L  ENACTED BY  THE  P E O P L E  OF  THE STATE  OF ALASKA 
UNDER T H E I R  A U T H O R IT Y  GRANTED BY

THE  C O N S T I T U T IO N  A R T .  I  S E C .  2

" A l l  p o l i t i c a l  p o w e r  i s  i n h e r e n t  i n  t h e  p e o p l e .  A l l  g o v e r n m e n t  o r i g i n a t e s  
w i t h  t h e  p e o p l e ,  i s  f o u n d e d  u p o n  t h e i r  w i l l  o n l y ,  a n d  i s  i n s t i t u t e d  s o l e l y  
f o r  t h e  g o o d  o f  t h e  p e o p l e  a s  a  w h o l e . "

AND THE C O N S T I T U T IO N  A R T .  1 S E C .  5

" E v e r y  p e r s o n  m ay  f r e e l y  s p e a k , w r i t e  a n d  p u b l i s h  o n  a l l  s u b j e c t s ,  b e i n g  
r e s p o n s i b l e  f o r  t h e  a b u s e  o f  t h a t  r i g h t . "  ( e m p h a s i s  a d d e d )

AND THE C O N S T I T U T IO N  A R T .  1 S E C .  6

" T h e  r i g h t  o f  t h e  p e o p l e  p e a c e a b l y  t o  a s s e m b l e  a n d  t o  p e t i t i o n  t h e  
g o v e r n m e n t  s h a l l  n e v e r  b e  a b r i d g e d . "

T h i s  i s  a n  a d v i s o r y  v o t e  a n d  a  p l e b i s c i t e  -  a n  e x p r e s s i o n  o f  t h e  p e o p l e ' s  
w i l l  b y  d i r e c t  b a l l o t  o n  a  p o l i t i c a l  i s s u e .

A B I L L

" A n  A c t  r e l a t i n g  t o  t h e  e l e c t i o n  o f  t h e  A t t o r n e y  G e n e r a l  o f  t h e  S t a t e  o f  
A l a s k a .

BE  I T  ENACTED BY  THE P E O P L E  OF THE  STATE  OF ALA SKA :

A r t i c l e  I I I ,  s e c .  2 9 .  i s  a m e n d e d  b y  a d d i n g  a  n ew  s e c t i o n  t o  r e a d :

( a )  E L E C T IO N  OF THE ATTORNEY G E N ER A L .  T h e  a t t o r n e y  g e n e r a l  s h a l l  b e  . 
c h o s e n  b y  t h e  q u a l i f i e d  v o t e r s  o f  t h e  S t a t e  o n  n o n p a r t i s a n  b a l l o t s .  
C a n d i d a t e s  f o r  a t t o r n e y  g e n e r a l  s h a l l  f i l e  f o r  t h e  o f f i c e  a s  p r e s c r i b e d  b y  
l a w .  T h e  c a n d i d a t e s  r e c e i v i n g  t h e  g r e a t e s t  a n d  t h e  s e c o n d  g r e a t e s t  n u m b e r  
o f  v o t e s  o n  a  n o n p a r t i s a n  b a l l o t  a t  t h e  p r i m a r y  e l e c t i o n  s h a l l  b e  c a n d i d a t e s  
i n  t h e  g e n e r a l  e l e c t i o n .  T h e  c a n d i d a t e  r e c e i v i n g  t h e  g r e a t e s t  n u m b e r  o f  
v o t e s  o n  a  n o n p a r t i s a n  b a l l o t  a t  t h e  g e n e r a l  e l e c t i o n  s h a l l  b e  a t t o r n e y  
g e n e r a l .

( b )  T h i s  A c t  i s  e f f e c t i v e  f o r  p r i m a r y  a n d  g e n e r a l  e l e c t i o n  o f  1 9 8 6 .



a  r a r e  
d e b a t e
A t t o r n e y  g e n e r a l  
b ill v o t e d  d o w n
By JOHN LINDBACK
Daily News reporter

J U N E A U  — I t  w a s  a n  e x ­
t r a o r d i n a r y  d a y  in  t h e  A l a s k a  
S t a t e  S e n a te .

F i r s t ,  a  b i l l  t h a t  w o u l d  a s k  
v o t e r s  t o  d e c id e  i f  A l a s k a n s  
s h o u ld  e lec t  t h e i r  a t t o r n e y  
g e n e r a l  f a i l e d  b y  a  9-11 v o te  
o n  t h e  S e n a t e  f loo r .

R e je c t io n  o f  a  b i l l  b y  a  
f l o o r  v o t e  i s  u n c o m m o n .  
S p o n s o r s  u s u a l l y  m a k e  s u r e  
t h e y ’v e  g a r n e r e d  e n o u g h  s u p ­
p o r t  b e f o r e  t h e y  a s k  f o r  a  
f l o o r  v o te .

In  a d d i t io n ,  s e n a to r s  d e b a t ­
e d  t h e  b i l l  f o r  45 m in u t e s .  
F l o o r  d e b a t e  in  t h e  S e n a t e ,  
w h e r e  b a t t l e s  a r e  u s u a l l y  
f o u g h t  in  c lo se d -d o o r  c a u c u s e s  
o r  c o m m i t t e e s ,  is  a s  r a r e  a s  
s u n b u r n  in  B a r r o w .

T h e  S e n a t e ’s a n o m a l y  — 
w h i c h  i n c l u d e d  f l u r r i e s  o f  
n o t e - p a s s i n g  a n d  o c c a s i o n a l  
l a u g h t e r  — p r o g r e s s e d  l i k e  
th i s :

11:30 a .m .  — T h e  w o r d s  
" S e n a t e  J o i n t  R e s o lu t io n  9 ,"  
a  b i l l  p r o p o s in g  a m e n d m e n t s  
t o  t h e  C o n s t i t u t i o n  r e l a t i n g  to  
t h e  e l e c t io n  o f  t h e  a t t o r n e y  
g e n e r a l ,  a r e  t y p e d  o n to  t h e  
S e n a t e ' s  e l e c t r o n i c  v o t e  
b o a r d .

11:31 a .m .  — S en .  V ic  F i s c h ­
e r ,  D -A n c h o ra g e  a n d  a  d e le ­
g a t e  to  t h e  1955 A l a s k a  C o n ­
s t i t u t i o n a l  C o n v e n t io n ,  p r o ­
p o s e s  a n  a m e n d m e n t  t h a t  
w o u ld  r e p e a l  t h e  p a r t  o f  t h e  
C o n s t i t u t i o n  t h a t  s a y s  t h e  e x ­
e c u t iv e  p o w e r  o f  t h e  s t a t e  is  
v e s t e d  in  t h e  g o v e r n o r .  I t  
m i g h t  a s  w e l l  b e  r e p e a l e d  i f  
t h e  b i l l  is p a s s e d ,  F i s c h e r  
s a id ,  b e c a u s e  a n  e le c te d  a t t o r ­
n e y  g e n e r a l  w o u l d  l e a d  to  
f r i c t io n  in  s t a t e  g o v e r n m e n t  
a n d  a f u n d a m e n t a l  c h a n g e  in  
t h e  w a y  f r a m e r s  o f  t h e  C o n ­
s t i t u t i o n  s t r u c t u r e d  t h e  e x e c u ­
t i v e  b r a n c h .

11:35 a .m .  — T h e  S e n a t e  
d e f e a t s  F i s c h e r ' s  a m e n d m e n t  
16-4. A m o n g  t h o s e  j o i n i n g  
F i s c h e r  o n  t h e  lo s in g  e n d  o f  
t h e  v o te  w a s  S en .  J a c k  C o g h ­
ill ,  R - N e n a n a ,  t h e  o n l y  o t h e r  
s e n a t o r  w h o  w a s  a  d e l e g a t e  to

See Page B-3, 8ENATE



S E N A T E :  A t t o r n e y  g e n e r a !  b i l l  v o t e d  d o w n

{ Con tinued  from Page B-1 |
t h e  C o n s t i t u t i o n a l  C o n v e n ­
t io n .

11:36 a .m .  — S e n a t e  M a jo r i ­
t y  L e a d e r  R ic k  H a l f o r d  a n d  
S en .  J a y  K e r t t u l a  p r o p o s e  a n  
a m e n d m e n t  t h a t  s t a l e s  a n  a t ­
t o r n e y  g e n e r a l  is  n o t  e l ig ib le  
to  h o ld  o f f ic e  a s  g o v e r n o r  o r  
l i e u t e n a n t  g o v e r n o r  u n t i l  f o u r  
y e a r s  a f t e r  l e a v in g  o f f ic e  as  
a t t o r n e y  g e n e r a l .  T h e  a m e n d ­
m e n t  m i g h t  a l l a y  f e a r s  o f  
Borne c r i t ic s  w h o  c o n t e n d  a n  
a m b i t i o u s  e l e c t e d  a t t o r n e y  
g e n e r a l  w o u ld  p o l i t ic i z e  t h e  
Job in  h o p e s  o f  l a t e r  b e c o m in g  
g o v e r n o r ,  K e r t t u l a  s a id .
' 11:39 a .m .  — S e n a t e  M in o r i ­
t y  L e a d e r  B i l l  R a y ,  D - J u n e a u ,  
s a id  t h e  a m e n d m e n t  m a k e s  a  
“ s i l k  p u r s e  o u t  o f  a  s o w . ”  I t  
p a s s e s  o n  a  15-5 v o te .

11:40 a .m .  — S e n a t e  P r e s i ­
d e n t  D o n  B e n n e t t  c a l l s  fo r  

g e n e r a l  d e b a t e  o n  t h e  fu ll  
b i l l .

11:41 a .m .  — S e n .  J o e  Jo -  
s e p h so n ,  D -A n c h o ra g e ,  c i te s  
e x c e r p t s  f r o m  A l e x a n d e r  
H a m i l t o n ’s  F e d e r a l i s t  P a p e r s  

.a n d  a r g u e s  t h a t  a n  e le c te d  
a t t o r n e y  g e n e r a l  w o u l d  d e ­
v o t e  t i m e  to  a  p o l i t i c a l  c a r e e r  
in  a d d i t i o n  t o  s e r v i n g  a s  th e  
s t a t e ’s c h i e f  l a w y e r .  E le c te d  
a t t o r n e y s  g e n e r a l  a r e  n o t  i m ­
m u n e  f r o m  c o r r u p t i o n ,  J o -  
s c p h s o n  sa id ,  c i t in g  t h e  r e c e n t  
in d i c tm e n t  o f  t h e  W est V i r g in ­
ia  a t t o r n e y  g e n e r a l .  T h e  n a m e  
o f  t h e  W est  V i r g in i a  a t t o r n e y  
g e n e r a l ,  C h a r l i e  B r o w n ,  
d r a w s  g ig g le s  f r o m  t h e  c h a m ­
b e r s .  I n  a d d i t i o n ,  t h e  g o v e r ­
n o r  w i l l  h a v e  to  h i r e  h i s  o w n  
l a w y e r  i f  h e  c o n s id e r s  th e  
a t t o r n e y  g e n e r a l  a  p o l i t i c a l  
r iv a l ,  h e  sa id .

11:50 a .m .  — S e n .  B o b  Z ie ­
g le r ,  D - K e tc h ik a n ,  a s k s  p r o ­
p o n e n t s  o f  t h e  b i l l  t o  " t e l l  u s  
w h y  i t ’s  a go o d  i d e a . ”

11:50 r~m. — P r i m e  s p o n s o r  
■n. E d n a  D eV ries ,  R - P a lm e r ,

s a id  a n  a t t o r n e y  g e n e r a l  a p ­
p o in te d  b y  t h e  g o v e r n o r  is 
m o r e  r e s p o n s i v e  to  t h e  g o v e r ­
n o r  t h a n  t h e  g e n e r a l  p u b l ic .  
A la s k a  s h o u ld  jo in  t h e  t r e n d  
a n d  jo in  th e  43 o t h e r  s t a t e s  
w h o  e le c t  t h e i r  a t t o r n e y  g e n ­
e r a l ,  s h e  s a id .

11:52 a .m .  — K e r t t u l a  s a y s  
t h e  A l a s k a  C o n s t i t u t i o n  p u r ­
p o s e fu l ly  s e t s  u p  a  s t r o n g  
e x e c u t iv e  b r a n c h .  T h a t  m a y  
n o t  b e  t r u e  in  o t h e r  s t a te s .

11:59 a .m .  — S e n .  P a t  R o d ­
ey  s a id  A l e x a n d e r  H a m i l t o n  
w o u ld  h a v e  s u p p o r t e d  e l e c t ­
in g  t h e  a t t o r n e y  g e n e r a l .  I t  
p r o v id e s  m o r e  c h e c k s  a n d  b a l ­
an c e s  in  g o v e r n m e n t ,  a  f u n d a ­
m e n ta l  p r in c i p l e  c i te d  in  t h e  
F e d e r a l i s t  P a p e r s ,  R o d e y  
sa id .

12:04 p .m .  — P e o p le  s h o u ld  
p a y  a t t e n t i o n  to  th e  h i s to r i c a l  
p e r s p e c t i v e  a n d  g e n e r a l  a g r e e ­
m e n t  o n  t h e  i s s u e  b y  F i s c h e r  
a n d  C o g h i l l ,  K e r t t u l a  sa id .  
N o r m a l l y ,  " n e i t h e r  o n e  o f  
th e m  a g r e e  on  m u c h  o f  a n y ­
t h i n g , ” h e  sa id .

12:09 p .m .  — S e n .  A r l i s s  
S t u r g u l e w s k i  s a lu t e d  t h e  d e ­
b a t e  o n  t h e  b i l l  a n d  c o n c u r re d  
w i t h  R o d e y .  T h e  p u b l i c  s o m e ­
t im e s  h a s  a  r e a s o n  to  w o n d e r  
w h e t h e r  t h e  a t t o r n e y  g e n e r a l  
is  " t h e i r  l a w y e r  o r  t h e  g o v e r ­
n o r ’s l a w y e r , "  s h e  sa id .

12:10 p .m .  — Q u o t in g  f ro m  
Fischer’s b o o k  a b o u t  t h e  C o n ­
s t i t u t i o n a l  C o n v e n t i o n ,  D e ­
V r i e s  s a i d  s o m e  d e l e g a t e s  
w a n te d  a n  e le c te d  a t t o r n e y  
g e n e ra l  “ to  k e e p  t h e  e x e c u ­
t i v e  h o n e s t . "

12:12 p .m .  — F i s c h e r  s a id  i t  
w a s  f l a t t e r i n g  t o  b e  q u o te d  a s  
a u t h o r i t y  o n  t h e  s t a t e  C o n s t i ­
t u t i o n .  D e V r i e s ,  s m i l i n g ,  
tu r n s  to  S e n .  M itch  A b o o d ,  R- 
A n c h o ra g e ,  a n d  lo u d ly  w h i s ­
p e r s ,  " I  d i d n ’t  s a y  h e  w a s  a n  
a u t h o r i t y . "  A n  e le c te d  a t t o r ­
n e y  g e n e r a l  w o u ld  a u t o m a t i ­
c a l ly  a s p i r e  to  b e  g o v e r n o r ,  
F i s c h e r  sa id .

12:14 p .m .  — S e v e r a l  m e m ­
b e r s  o f  th e  S e n a t e  y e l l  " Q u e s ­
t io n !"  T h e  p r a c t i c e  w a r n s  th e  
P r e s id e n t  t h a t  th o s e  y e l l in g  
w a n t  t o  v o te .

12:15 p .m .  — B e n n e t t  e x ­
p la in s  t h a t  s in c e  t h e  r e s o lu ­
t io n  c a l ls  f o r  a n  a m e n d m e n t  
t o  t h e  C o n s t i t u t i o n  t o  b e  
p la c e d  b e f o r e  v o te r s ,  t h e  ru le s  
r e q u i r e  a t  l e a s t  14 v o te s  fo r  
p a s sa g e .

12:15 p .m .  -  T h e  b i l l  f a i l s  
9-11.

12:16 p .m .  — S e n  t e  R u le s  
C o m m i t t e e  C h a i r m a n  T i m  
K e l ly  a s k s  t h a t  s p o n s o r s  o f  
t h e  b i l l  b e  a l lo w e d  to  r e tu r n  
i t  to  h i s  c o m m i t t e e  a n d  r e s u b ­
m i t  i t  f o r  a n o t h e r  f lo o r  v o te  
w h e n  th e y  fee l t h e y  h a v e  14 
v o te s .  N o b o d y  ob jec ts .

A f t e r  th e  f lo o r  se ss io n ,  D e ­
V r ie s  s a id  s h e  k n e w  t h e  b i l l  
w o u ld  lose. B u t  p o l l s  s h o w  80 
p e r c e n t  o f  t h e  s t a t e ' s  v o te r s  
f a v o r  e le c t in g  th e  a t t o r n e y  
g e n e r a l  a n d  th e  p e o p le  d e ­
s e r v e  a  d e b a t e  c n  t h e  su b je c t ,  
s h e  s a id .

S h e ’s  h o p e f u l ,  s h e  s a i d ,  
t h a t  c i t iz e n s  w i l l  p u t  p r e s s u r e  
on  s e n a to r s  w h o  v o te d  n o  to  
c h a n g e  t h e i r  m in d s  o n  t h e  
su b je c t .  T h e n  s h e  co u ld  b r in g  
t h e  b i l l  b a c k  to  t h e  f lo o r ,  s h e  
sa id .

" L e t  t h e  p e o p le  n o w  c o m e  
fo r th .  T h e  b a l l  is  b a c k  in  t h e i r  
c o u r t , "  D eV rie s  s a id .

V o t in g  in  f a v o r  o f  p u t t i n g  a 
c o n s t i t u t i o n a l  a m e n d m e n t  b e ­
fo re  t h e  v o te r s  w e re :  A bood ;  
B e n n e t t :  D e V r ie s ;  H a l f o r d ;  
K e l ly ;  R o d e y ;  S tu r g u l e w s k i ;  
J a n  F a ik s ,  R -A n ch o rag e ,  a n d  
P a u l  F is c h e r ,  R -S o ld o tn a .

V o t in g  a g a in s t  t h e  m e a s u r e  
w e r e :  C ogh il l ;  F i s c h e r  o f  A n ­
c h o ra g e ;  J o s e p h s o n ;  K e r t t u l a ;  
R a y ;  Z ie g le r ;  D ick  E l ia s o n ,  R- 
S i t k a ;  B e t t y e  F a h r e n k a m p ,  
D - F a i r b a n k s ;  F r a n k  F e r g u ­
son ,  D -K o tz eb u e ;  J o h n  S ack -  
e t t ,  R -R u b y  a n d  F r e d  Z h a r o f f ,  
D -K o d ia k .

i a  m o n o c y t o g e n e s ,  a n d  
t h e y  can  c a u s e  f a ta l  i l l ­
nes s  in  p r e g n a n t  w o m e n ,  
s m a l l  c h i ld r e n  a n d  f ra i l  
e ld e r ly  p e o p le ,  th e  a g e n c y  
sa id .  In  h e a l t h y  a d u l t s ,  
t h e  b a c t e r i a  can  p r o d u c e  
f lu - l ik e  s y m p to m s .

T h e  D E C  d id  n o t  i d e n t i ­
f y  t h e  b r a n d  o f  b r i e  
ch e ese  f o u n d  to  b e  co n ­
t a m in a t e d .  O ff ic ia l s  s a id  
t h a t  to  b e  sa fe ,  A la s k a n s  
s h o u ld  a v o id  a l l  b r i e  t h a t  
w a s  m a d e  in  F ra n c e .

W h i t e  H o u s e  g e t s  
c o n v e y a n c e  b ill
Our Washington bureau

W A S H IN G T O N  -  T h e  S e n ­
a t e  t h i s  w e e k  p a s s e d  a n d  se n t  
t o  th e  W h ite  H o u s e  a b i l l  to  
e x t e n d  fo r  o n e  y e a r  t h e  t im e  
p e r io d  f o r  t h e  s t a t e  to  f i le  
le g a l  c h a l le n g e s  a g a in s t  th e  
c o n v e y a n c e  o f  s u b m e r g e d  
l a n d  to  A la s k a  N a t iv e s .

T h e  b i l l  c l e a re d  t h e  S e n a t e  
b y  u n a n i m o u s  c o n s e n t  a n d  is 
e x p e c te d  to  b e  s ig n e d  b y  P r e s ­
id e n t  R e ag a n .

T h e  A l a s k a  L a n d s  A c t  o f  
1900 se t  a  f iv e -y e a r  s t a t u t e  o f  
l i m i t a t i o n s  o n  c o u r t  c h a l ­
le n g es  to  t h e  c o n v e y a n c e  of  
s u b m e r g e d  l a n d s .  B u t  t h e  
s t a t e  a n d  th e  N a t i v e s  s o u g h t  a  
o n e - y e a r  e x t e n s i o n  o f  t h e  
d e a d l in e ,  w h i l e  t h e y  c o n t in u e  
n e g o t ia t io n s  on  a c o m p r e h e n ­
s iv e  s e t t l e m e n t  to  t h e  p r o b ­
lem .

Sen . F r a n k  M u r k o w s k i ,  R- 
A la s k a ,  s a id  t h e  b i l l  is n ee d ed  
" t o  a v o id  n u m e r o u s  a n d  n e e d ­
l e s s  l a w s u i t s  b e t w e e n  t h e  
s t a t e  a n d  th e  N a t iv e s . "
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BY D E V R I E S ,  ABOOD.
1 I N  THE SENATE F A I K S  AND RODEY

2 SENATE J O I N T  RESOLUT ION  NO. 9

3 I N  THE LEG IS LA TUF  E OF THE STATE OF ALASKA

4 FOURTEENTH L E G I S L A T U R E  - F I R S T  S E S S IO N

5 P r o p o s i n g  a m e n d m e n t s  t o  t h e  C o n s t i t u t i o n

6 o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  t o  t h e

7 e l e c t i o n  o f  t h e  a t t o r n e y  g e n e r a l ,

8  BE I T  RESOLVED BY THE L E G I S LA T U R E  OF THE STATE OF ALASKA :

9 *  S e c t i o n  1 .  A r t i c l e  I I I ,  s e c .  2 3 ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a

10  i s  a m e n d e d  t o  r e a d :

11  SECT ION  2 3 .  REORGAN IZAT ION .  ( a )  E x c e p t  a s  p r o v i d e d  i n I b ) o_f

1 2  t h i s  s e c t i o n ,  t h e  [ T H E ]  g o v e r n o r  may m ak e  c h a n g e s  i n  t h e  o r g a n i z a t i o n

13 o f  t h e  e x e c u t i v e  b r a n c h  o r  i n  t h e  a s s i g n m e n t  o f  f u n c t i o n s  am on g  i t s

14  u n i t s  w h i c h  h e  c o n s i d e r s  n e c e s s a r y  f o r  e f f i c i e n t  a d m i n i s t r a t i o n .

15  W h e r e  t h e s e  c h a n g e s  r e q u i r e  t h e  f o r c e  o f  l a w ,  t h e y  s h a l l  b e  s e t  f o r t h

16  i n  e x e c u t i v e  o r d e r s .  T h e  l e g i s l a t u r e  s h a l l  h a v e  s i x t y  d a y s  o f  a

17 r e g u l a r  s e s s i o n ,  o r  a  f u l l  s e s s i o n  i f  o f  s h o r t e r  d u r a t i o n ,  t o  d i s a p

18 p r o v e  t h e s e  e x e c u t . v e  o r d e r s .  U n l e s s  d i s a p p r o v e d  b y  r e s o l u t i o n  c o n -

19 c u r r e d  i n  b y  a  m a j o r i t y  o f  t l  e m e m b e r s  i n  j o i n t  s e s s i o n ,  t h e s e  o r d e r s

2 0  b e c om e  e f f e c t i v e  a t  a d a t e  t h e r e a f t e r  t o  be  d e s i g n a t e d  b y  t h e  g o v e r -

2 1  n o r .

2 2  ( b )  T h e  g o v e r n o r  may  n o t  m a k e  a  c h a n g e  i n  t h e  o r g a n i z a t i o n  o r

2 3  f u n c t i o n  o f  a n y  u n i t  o f  t h e  e x e c u t i v e  b r a n c h  w h i c h  i s  h e a d e d  b y  t h e

2 4  a t t o r n e y  g e n e r a l .

2 5  *  S e c .  2 .  A r t i c l e  I I I ,  s e c .  2 4 ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  i s

2 6  a m e n d e d  t o  r e a d :

2 7  SECT ION  2 4 .  S U P E R V I S I O N .  E x c e p t  f o r  a n y  u n i t  o f  t h e  e x e c u t i v e

2 8  b r a n c h  w h i c h  i s  h e a d e d  b v  t h e  a t t o r n e y  g e n e r a l ,  e a c h  [EACH ]  p r i n c i p a l

2 9  d e p a r t m e n t  s h a l l  b e  u n d e r  t h e  s u p e r v i s i o n  o f  t h e  g o v e r n o r .

- 1 -  S JR  9
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2 8

2 9

SECT ION  3 0 .  L I M I T  ON TENURE .  A p e r s o n  who  h a s  b e e n  e l e c t e d

a t t o r n e y  g e n e r a l  f o r  tw o  f u l l  s u c c e s s i v e  t e r m s  i s  n o t  e l i g i b l e  t o  h o l d  

t h a t  o f f i c e  u n t i l  o n e  f u l l  t e r m  h a s  i n t e r v e n e d .

SEC T ION  3 1 .  VACANCY. I n  c a s e  o f  a v a c a n c y  i n  t h e  o f f i c e  o f

a t t o r n e y  g e n e r a l  f o r  a n y  r e a s o n ,  a  s u c c e s s o r  s h a l l  b e  e l e c t e d  f o r  t h e  

r e m a i n d e r  o f  t h e  u n e x p i r e d  t e r m  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  o c c u r ­

r i n g  n o t  l e s s  t h a n  s i x  m o n t h s  a f t e r  t h e  o f f i c e  b e c o m e s  v a c a n t .  T h e  

g o v e r n o r  may a p p o i n t  a q u a l i f i e d  p e r s o n  t o  f i l l  t h e  o f f i c e  b e t w e e n  t h e  

d a t e  i t  b e c o m e s  v a c a n t  a n d  t h e  d a t e  i t  i s  f i l l e d  b y  e l e c t i o n .

S ECT ION  3 2 .  COMPENSATION.  T h e  c o m p e n s a t i o n  o f  t h e  a t t o r n e y

g e n e r a l  s h a l l  b e  p r e s c r i b e d  b y  l a w  a n d  s h a l l  n o t  b e  d i m i n i s h e d  d u r i n g  

t h e  c e rm  o f  o f f i c e ,  u n l e s s  b y  g e n e r a l  l a w  a p p l y i n g  t o  a l l  s a l a r i e d  

o f f i c e r s  o f  t h e  S t a t e .

SECT ION  3 3 .  D U T I E S .  T h e  a t t o r n e y  g e n e r a l  s h a l l  be  t h e  l e g a l

a d v i s e r  o f  t h e  s t a t e  o f f i c e r s ,  a n d  s h a l l  p e r f o r m  o t h e r  d u t i e s  p r e ­

s c r i b e d  b y  l a w .

S ECT ION  3 A . ELECT ION  AND TERM OF ATTORNEY GENERAL . T h e  f i r s t  

e l e c t i o n  f o r  a n  a t t o r n e y  g e n e r a l  r e q u i r e d  b y  t h e  c o n s t i t u t i o n  t o  b e  

e l e c t e d  s h a l l  o c c u r  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  o c c u r r i n g  a f t e r  " h e  

o f f i c e  i s  e s t a b l i s h e d  u n d e r  t h e  c o n s t i t u t i o n .  I f  a  v a c a n c y  o c c u r s  i n  

c h e  o f f i c e  o f  a t t o r n e y  g e n e r a l  b e f o r e  t h e  f i r s t  g e n e r a l  e l e c t i o n  h e l d  

a f t e r  t h e  o f f i c e  i s  e s t a b l i s h e d  u n d e r  t h e  c o n s t i t u t i o n ,  t h e  o f f i c e  

s h a l l  b e  f i l l e d  u n d e r  t h e  l a w  a s  i t  e x i s t e d  b e f o r e  t h e  o f f i c e  was  

e s t a b l i s h e d  u n d e r  t h e  c o n s t i t u t i o n .  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  

t h e  c o n s t i t u t i o n ,  t h e  t e r m  o f  o f f i c e  o f  a t t o r n e y  g e n e r a l  r e q u i r e d  b y  

t h e  c o n s t i t u t i o n  t o  be  e l e c t e d  b e g i n s  a t  n o o n  o n  t h e  f i r s t  M o n d a y  i n  

D e c e m b e r  f o l l o w i n g  t h e  g e n e r a l  e l e c t i o n  f o r  t h a t  o f f i c e  a n d  i t  e x p i r e s  

a t  n o o n  o n  t h e  f i r s t  M o n d a y  i n  D e c e m b e r  f o u r  y e a r s  l a t e r .

*  S e c .  5 .  T h e  a m e n d m e n t s  p r o p o s e d  b y  t h i s  r e s o l u t i o n  s h a l l  b e  p l a c e d

3 -  SJR  9



t h e  v o t e r s  o f  t h e  s t a t e  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y  

r t . X I  I T .  s e c .  1 ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  a n d  t h e  e l e c -  

aws o f  t h e  s t a t e .
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o r  f l o o r  d e b a t e ;  k e y  issues  
le c t iv e  a n d ,  if  so ,  to  w h a t  
c t i o n  s h o u l d  s e e k  t o  in s u r e  

i m i t t e e  s p o k e s m e n  e m p h a -  
i iey  p r o p o s e d  w o u ld  n o t  b e  
>nly m a k e s  s p e e c h e s  a n d  
a  s e c r e t a r y  o f  s t a t e  a s  a n  

r p e t u a l  s t u d e n t  o f  g o v e r n -  
v t h e  leg is la tu re  a s  w e l l  as

a n d  m e m b e r s  o f  t h e  c o m -  
-t s t a t e  o f f i c ia l  w a s  t i e d  o n
• s a k e  o f  s t r e n g t h  a n d  eff i-  
d  t h a t  t h e i r  s c h e m e  w o u l d  

■lg s i m p l y  a  b a c k u p  t o  t h e  
e  p r o s p e c t iv e  j o b - h o l d e r  as  
* c o n d  h o r s e  in  th e  s a m e  
t w a s  r e p e a t e d l y  d e s c r i b e d  
m “  re s u l t in g  f r o m  t i c k e t  
n d  m a n  w i th  a  s t r o n g  
•cl t h a t :

ive a strong executive. I believe 
with a crown prince who sub- 
.y that runs or supports the 
id is someone who is p icked, 
ideal considerations. He inevi- 
itate . o r  appeal to  that class o f  
•s not appeal to . It ’s a history 
•mid be the history here. We
• .try o f  state; he would make a 
non o f  his selection would be

i te  p la n  w a s  b a s e d  o n  t h e  
i>e: g o v e r n o r ,  s e c r e t a r y  o f  
o f  t h e  h o u s e .  M a n y  d e le -  
n t o  t h e  g o v e r n o r ’s c h a i r  
‘■•ntly o f  t h e  c h i e f  e x e c u -

t l i e  s e c r e t a r y  o f  s t a t e  
.•> t h i r t y - t h r e e  v o t e . ' ' 1'  A

'TITUTIONAL CONVENTION

s u b s e q u e n t  p r o p o s a l  b y  S e a b o r n  B u c k a l e w  o f  A n c h o r a g e  to  s t r i k e  
th e  s e c r e t a r y  o f  s t a t e  p o s i t i o n  w a s  n a r r o w l y  a p p r o v e d  o n  a t w e n t y -  
-.ix t o  t w e n t y - f iv e  v o t e . 457 W hile  th i s  a c t i o n  e l i m i n a t e d  t h e  s e c r e t a r y  
o f  s t a t e  p r o b l e m ,  m o s t  d e l e g a t e s  w e r e  n o t  c o m f o r t a b l e  w i th  th e  
•.’l im in a t io n  o f  a n  e l e c t e d  s u c c e s s o r  t o  t h e  g o v e r n o r .

T h e  d e l e g a te s  r e c o n s i d e r e d  t h e  p r o b l e m s  o n  t h e  f o l lo w in g  d a y ,  
a n d  a f t e r  m u c h  a d d i t i o n a l  d e b a t e  f in a l ly  a g r e e d  t o  i n c lu d e  in  th e  
a r t i c le  a s e c r e t a r y  o f  s t a t e  w h o  w o u l d  b e  c h o s e n  s e p a r a t e l y  in  th e  
p r im a r y  e l e c t io n  b y  t h e  v o te r s  o f  e a c h  p a r t y  a n d  t h e n  p a i re d  w i th  t h e  
p a r t y ' s  c a n d i d a t e  f o r  g o v e r n o r  in  t h e  g e n e r a l  e l e c t i o n .  M a tc h in g  th e  
t o p  v o te - g e t t e r  f o r  g o v e r n o r  a n d  s e c r e t a r y  w i t h i n  e a c h  p a r t y  w o u ld  
e n s u r e  t h a t  t h e  s e l e c t e d  s e c r e t a r y  w a s  p o p u l a r l y  c h o s e n  a n d  o f  t h e  
s a m e  p o l i t i c a l  p a r t y  as  t h e  g o v e r n o r . 63

As a p p r o v e d  u n d e r  t h e  c o n s t i t u t i o n ,  t h e  s e c r e t a r y  o f  s t a t e  
s u c c e e d s  t o  t h e  g o v e r n o r s h i p  in  c a s e  o f  a  v a c a n c y  a n d  se rves  as  a c t in g  
g o v e r n o r  w h e n  t h e  g o v e r n o r  is t e m p o r a r i l y  a b s e n t  f r o m  o f f i c e .  F u r ­
t h e r  p ro v is io n  f o r  s u c c e s s io n  in  t h e  e v e n t  t h a t  t h e  s e c r e t a r y  o f  s t a t e  is 
u n a b l e  t o  s u c c e e d  to  t h e  o f f i c e  o r  t o  a c t  a s  g o v e r n o r  w as  to  b e  m a d e  
b y  law . T h e  c o n v e n t i o n  p r e f e r r e d  th i s  f o r m u l a  t o  t h e  in i t ia l  c o m ­
m i t t e e  p r o p o s a l  t h a t  w h e n  t h e  s e c r e t a r y  o f  s t a t e  is u n a b l e  t o  a c t ,  t h e  
p r e s id e n t  o f  t h e  s e n a t e  a n d  t h e  s p e a k e r  o f  t h e  h o u s e  o f  r e p r e s e n ­
ta t iv e s  sha l l ,  in s u c c e s s io n ,  a c t  as g o v e r n o r  u n t i l  t h e  d i s a b i l i ty  is 
r e m o v e d .

A t t o r n e y  G e n e r a l

T h e r e  w a s  a l so  c o n s i d e r a b l e  d e b a t e  a b o u t  w h e t h e r  t h e  a t t o r n e y  
g e n e r a l  s h o u l d  b e  e l e c t e d .  A  p r o b l e m  in  th i s  d e b a t e  w as  t h e  lack  o f  
a g r e e m e n t  a m o n g  d e l e g a t e s  a b o u t  t h e  f u n c t i o n s  o f  a n  a t t o r n e y  
g e n e ra l .  S o m e  v ie w e d  h is  r o l e  as s t r i c t l y  t h a t  o f  legal a d v ise r  t o  th e  
g o v e r n o r  a n d  o t h e r  o f f i c e r s  in  t h e  e x e c u t i v e  b r a n c h .  O t h e r s  b e l iev e d  
he  p e r f o r m e d  s im i la r  f u n c t i o n s  v . ' t h  r e s p e c t  t o  t h e  le g is la tu re .  Y e t  
o t h e r s  fe l t  t h a t  b e c a u s e  t h e  a t t o r n e y  g e n e r a l  p r o s e c u t e s  cases  o n  
b e h a l f  o f  t h e  s t a t e ,  h e  s h o u l d  h e  i n d e p e n d e n t  o f  t h o s e ,  in c lu d in g  t h e  
g o v e r n o r ,  r e s p o n s i b l e  f o r  a d m i n i s t e r i n g  t h e  s t a t e ' s  p o l ic e  f u n c t i o n s .  
A n d  s o m e  a r g u e d  t h a t  o n e  p u r p o s e  o f  t h e  a t t o r n e y  g e n e r a l  w a s  to  
k e e p  t h e  e x e c u t i v e  h o n e s t .

A s a l t e r n a t i v e  t o j i  g u b e r n a t o r i a l l v  a p p o i n t e d  a t t o r n e y  g e n e r a l  as  
p r ’d ^ o s e d  b y  t h e  c o m m i t t e e ,  it w as  p r o p o s e d  t o  n o m i n a t e  a t t o r n e y  
g e n e r a l  c a n d i d a t e s  in  a m e t h o d  s im i la r  t o  t h a t  p r o v id e d  in th e  ju d ic ia l  
a r t i c l e  f o r  ju d g e s .  O t h e r s  s u g g e s t e d  t h e  a t t o r n e y  g e n e ra l  h e  e l e c t e d .
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H o w e v e r ,  b y  v o te s  o f  tw e l v e  t o  f o r t y  a n d  e i g h te e n  t o  t h i r ty - s ix .  
d e l e e a t e s  r e je c te d  th e  p r o p o s a l s  f o r  t r e a t i n g ,  t h e  a t t o r n e y  g e n e r a l  
d i f f e r e n t l y  f r o m  o t h e r  h e a d s  o f  p r in c ip a l  d e p a r t m e n t s . ,1!) T h e  a r g u ­
m e n t  a g a in s t  e l e c t in g  th e  a t t o r n e y  g e n e r a l ,  f o u n d e d  p r im a r i l y  o n  th e  
b e l i e f  in a  s t r o n g  c h i e f  e x e c u t iv e ,  w a s  s u m m e d  u p  b y  G e o r g e  
M c L a u g h l in ,  h im s e l f  a l a w y e r :

I f  we  yield in one respect, we might  as well  elect ou r  commissioner o f  
welfare, our  commissioner o f  education,  and having provided those. I feel 
that  we should go right down  the list and completely  dissipate the theory 
upon which the voting has taken place . . .  I am violent ly opposed to the 
election o f  the at torney general . . .  I d o n ’t t h ink  the election o f  him 
accomplishes any purpose. The blunt  fact is that there is a general miscon­
ception as to the funct ion o f  the at torney general. The at torney general is 
a lawyer and his opinion is the equivalent o f  any  other  l awye r ' s . , . A n y  
recommendat ion he makes, i f  acted upon,  can always be attacked in ihe 
courts by  private citizens. His opinion is . . .  impressive upon the state and 
the off icials are bound by  it unt i l  some irate taxpayer  attacks it and the 
actions taken under the author i ty  o f  it and the courts can p rompt l y  over­
rule i t . .  . His funct ions are not  quasi-judicial.  He is another at torney  
giving an opinion . . .  I t h ink  i f  we are going to have an a t torney general, 
the power should be ested in the governor to appoint  h im w i t hou t  any 
screening by  a judicial counci l  or  anything o f  the s o r t . .  . (T h e > at torney  
general does, in a sense, bear the same relat ionship to the governor as any 
at torney bears to his private client . . .  I t  Is an at torney-cl ient  relationship 
and the relat ionship has to be based 011 personal select ion."0

E x e c u t iv e  D e p a r t m e n t s

T h e  C o m m i t t e e  o n  t h e  E x e c u t i v e  p r o p o s e d  t h a t  al l  e x e c u t iv e  
a n d  a d m i n i s t r a t i v e  f u n c t i o n s  b e  a l l o c a t e d  a m o n g  a  m a x i m u m  o f  
t w e n t y  d e p a r t m e n t s ,  al l  u n d e r  su p e rv is io n  o f  t h e  g o v e r n o r .  T h e r e  w as  
l i t t le  d i s a g r e e m e n t  w i th  th i s  r e c o m m e n d a t i o n .  T h e  p r o b l e m s  a r o s e  o n  
t h e  q u e s t i o n  o f  h o w  e a c h  d e p a r t m e n t  w a s  t o  b e  h e a d e d :  b y  a  s ing le  
d e p a r t m e n t  h e a d  o r  b y  a  g o v e r n in g  b o a r d  o r  c o m m i s s i o n  t h a t  c o u l d  
in t u r n  d e s ig n a t e  a d e p a r t m e n t a l  e x e c u t iv e .

T h e  c o m m i t t e e ' s  g u id in g  p r in c i p le  w a s  t h a t  s i r . i e  d e p a r t m e n t  
h e a d s  w o u l d ,  in  c h a i r m a n  V i c t o r  R i v e r s ’ w o r d s .  " . . .  h e lp  e f f e c t u a t e  
a n d  m i  <e m o r e  e f f i c i e n t  t h e  s t r o n g  e x e c u t i v e  t y p e  o f  g o v e r n m e n t  in 
t h e  e x e c u t iv e  b r a n c h . ” 71 D e le g a t e s  s a w  t h e  s t a t e  c o n s t i t u t i o n  as a  
m e a n s  o f  e l im in a t in g  a n d  a v o id in g  t h e  p r o l i f e r a t i o n  o f  b o a r d s  an d  
c o m m i s s i o n s  t h a t  h a d  c h a r a c t e r i z e d  t e r r i t o r i a l  g o v e r n m e n t .  W hile  
t h e y  d e e m e d  i t  n e c e s sa ry  t h e n  t o  p r o v id e  A la s k a n s  a t  le a s t  s o m e

S T R U C T U R E  O F  G O V E R N

p a r t i c i p a t i o n  in govern :  
s t a t e h o o d  a n d  w i t h  t h e  • 
e le c t e d  g o v e r n o r .  A c c o r t  
b y  t h e  g o v e r n o r  a n d  serv

H o w e v e r ,  de lega te -  
e d u c a t i o n "  p re sse d  fo r  
s h o u ld  b e  h e a d e d  b y  ;< 
i n d e p e n d e n t  b o a r d  o f  < 
f u n c t i o n  f r o m  th e  gove 
c o m p r o m i s e ,  d e l e g a te s  a 
d e p a r t m e n t  t o  b e  u n d e  
th e  d e p a r t m e n t  h e a d .  S 
j e c t  t o  t h e  g o v e r n o r ' s  an

J o h n  C o g h i l l  o f  N 
t i o n a l  i n d e p e n d e n c e ,  p. 
b o a r d s  o r  c o m m is s i o n s  
a p p r o v a l  f r o m  t h e  gover  
t h e  m a j o r i t y  o f  d e le e a t  
t h e  e x e c u t i v e  b r a n c h  f 
S te v e  M c C u tc h e o n ,  "w< 
t i r e d  o f  r u le  b y  b o a r d . 7.

Q u a l i f i c a t io n s  f o r  O ff ice

T h e  c o m m i t t e e  co 
c a t io n s  f o r  g o v e r n o r ,  se 
fo r  A la s k a  r e s id e n c e  rec 
all t o  te n  y e a r s  ( a n d  o 
f i f t y  y e a r s  w o u l d  n o t  b 
p o sa l  f o r  a  tw e n t v - y e a  
e l im in a t e d  u p o n  m o t io i  
d e n c e  a n d  U .S . c i t i z e n 1 
y e a r s  w i th  a m in i m u m  
o f  b e in g  a  " c i t i z e n  o f  
c u s s io n ,  m a in ly  b ecaus  
a n d  f e a re d  it c o u l d  p r o \

S im i la r  issues w e  
c a t io n s  o f  d e p a r t m e n t  1 

t h a t  " T h e  h e a d s  o f  all

'™ll>id.. pp. 2193-2200,  2215.  2226. 
70//j/d., p. 2196.
~1lbid„  p. 2034.

' “Ibid., pp. 2245-52. 
73/feic/.. p. 2249.
'■ 'ibid.. pp. 2048-53,  2062 
~*lbid„  pp. 2053-58,2151



T h e  A l a s k a  A t t o r n e y  G e n e r a l :  

E l e c t e d  o r  A p p o i n t e d ?
by Norman C. Gorsuch

T h e  office o f  s ta te  a ttorneys general 
can c i the r  s t ren g th en  o r  check the ex­
ecutive b ranch .  T h e  A laska at torney 
general plays a  significant role in public 
policy-making. Currently ,  A laska’s gov­
e rn o r  appo in ts  the  s ta te  a t to rney  g e n ­
eral,  and  until the  a rgum en t  about the 
range of  executive pow er is settled, the 
controversy ab o u t  the  the office’s e lec­
tion o r  ap p o in tm e n t  will persist.

A H is to ry  a n d  De c r ip t ion  of
the Office o f  the  A tto rney  G enera l
T h e  first office of  the  a t to rney  g en ­

eral was c re a te d  in 1461 when the  King 
of England  app o in ted  a person to  direct 
all o f  his rep resen ta t ives  w ho appeared  
in the royal courts .  T h e  com m on  law 
decisions o f  these  courts  defined the 
at to rney  gene ra l 's  duties, which, in e s ­
sence, were  to  pro tec t  the royal p rop ­
erty, prerogatives ,  and revenue, and to 
prosecute those  persons accused of 
com m itt ing  cr im es.  Exam ples o f  these 
duties included recovering for dam ages 
done to  royal property ,  regulating public 
charities and  trusts,  repealinggran ls  and 
patents,  and  p rosecuting  m isdem eanor 
and felony crim es. By 1700. the a ttorney 
general was accorded  m em bersh ip  in

P ar l iam en t to  explain crown legisla­
tion.

W hen  the  A m e r ic a n  Colonics were 
settled, colonial a t to rneys general were 
appo in ted  by the  royal governors and 
were  d e e m e d  to  exercise all of the com ­
m on law pow ers  inheren t  in the office of 
the  a t to rney  g en e ra l  o f  England. After 
the Revolu tionary  W ar.  the new state 
courts  dec ided  tha t the com m on law 
powers exercised by the  A ttorney G e n ­
era l o f  E ng land  and  discussed above 
were  an  inh e re n t  part o f  the office of 
s ta te  a t to rn ev g en e ra l .  In addition, most 
sta tes ratified this grant o f  powers in 
sta te  constitu t ions o r  statutes.

T h e  m e th o d  of  selecting sta le  a t to r ­
neys genera l  evolved in stages. Prior to 
A n d re w  Ja c k so n ’s presidency, most 
s ta tes  provided for the appointm ent of 
the  a t to rney  gene ra l  bv the governor or 
legislature. With the  advent of A ndrew  
Jackson  s presidency, the concept of 
sovereign d em ocracy  em erged. The 
people  were  seen  as the source of sover­
eign power, and  they exercised it 
th rough  popularly  elected officials. In 
the  late n ine teen th  century, states began 
to  require  (he election  o f  the attorney 
general.  Today, 44 s tates elect the a t to r ­

ney general.  O f  the  six s ta tes  that a p ­
point the  a t to rn ev g en e ra l ,  m ost provide 
for a p p o in tm e n t  by the  governor, and 
som e by the  legisla ture or  the state s u ­
p rem e  court.  m

W ith  the  evolu tion  of  sovereign d e ­
mocracy, s ta te  cou rts  dec ided  that stale 
at to rneys g ene ra l  now represen ted  the 
rights, prerogatives ,  and  interests of I he 
general public in carrying out their 
co m m o n  law du ties  o f  office. In effect 
the cou r ts  subs t i tu ted  the public for the 
king as the  client o f  the  a t to rney  general,  
thus giving the  a t to rney  general the 
pow er to  p ro tec t  public prerogatives, 
p roper ty  and  revenue. Indeed, there are 
several s ta te  su p re m e  court opinions 
which hold  th a t  an  a t to rney  general max 
bring  any ac tion  in court dee m e d  neces­
sary to  en fo rce  o r  protect any public 
right o r  in te res t  and as a corollar.  
power m ay exercise virtually p lenar.  
discretion in the  disposition i>l such 
action. H ow ever ,  while sla te  a l to rnc .  
general possess  these com m on  law 
powers, s ta te  constitu t ions or statute 
may limit o r  p rec lude  the exercise • 
som e o r  all o f  t h e m . '4*

A n o th e r  deve lopm en t in the Unite*! 
States has been  the expansion oi the
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powers o f  sta te  at torneys gene ra l  
through  the  delegation  o f  d irect s ta tu ­
tory gran ts  o f  authority  by the  various 
s ta te  legislatures. For  example , in m ost 
states, there  a re  anti- trust and co nsum er  
p ro tec tion  t rad e  regulation  laws and  the 
pow er  to  enfo rce  them  is de lega ted  by 
m ost legislatures to  the  a t to rney  
g e n e r a l . (5)

Finally, the  office of  the  sta te  a t to r ­
ney genera l  has  been  s tren g th en e d  as an  
advocate for the  p eo p leo n  a b ro ad  range  
o f  issues for reasons re la ting  to  its insti­
tutional characteristics. First, the  office 
possesses a  firm place in the  trad i t ion  of  
English and  A m erican  institutions; s e c ­
ond. the  office is a sta tew ide one  and, 
therefore ,  it has  the advantages an d  dis­
advantages o f  sta tewide exposure  and 
argum ent;  third, the office is also closely 
connected  to  the  s ta te ’s political chief 
executive th rough  the  pow ers  to  give 
legal counsel to  s ta te  agencies and  to  
rep resen t them  in litigation; fourth , the 
office has a close connection  to the  ju d i ­
cial system; and  fifth, the  office is staffed 
by attorneys, and  thus, a natur  d  pow er  
base exists in the legal c o m m u i . ' t v o f th c  
sta te  based upon the professional r e la ­
tionship am ong  m em b ers  of the Bar.

T he  Role of S la te  A ttorneys  
G enera l  in Public Policy Decisions

It is practically impossible to  m ake  
any public decision w ithout knowing 
first, the  legal p a ra m ete rs  within which 
the agency o r  public official may act; and  
xccond. the adverse legal consequences

o f  proposed  courses of action within 
those param ete rs .  Forexam plc ,  actions 
outs ide the scope of a public official’s 
s ta tu tory  powers could expose the  offi­
cial to  personal liability for any d a m ­
ages caused as a result o f  the action.

Frequently , the practical b o u n d a ­
ries o f  these legal p a ra m e te rs  a re  d e t e r ­
m ined  by political constraints .  Thus,  in 
m any public decisions involving legal 
issues, a tto rneys general play a signifi­
cant indirect role th rough  furnishing 
legal advice to  help public officials b a l­
ance the  adverse legal consequences  of 
their  decisions within those  politically 
im posed param ete rs .  A n  exam ple of  
this balancing occurs when deciding 
what can constitutionally be  done  to 
ensure  local , d a sk an  hire by out-of- 
s ta te  com panies  when the most d irect 
way to  do so th rough m andating  it by 
s ta tu te  is unconstitutional based on 
cases decided by the A laska and U.S. 
su p rem e  courts. In this area,  the legis­
la ture c n a c tcd a  bill allowingthe A laska 
com m issioner  of labor to  designate 
economically  distressed zones based on 
econom ic and em ploym ent ch a rac te r ­
istics and require  lucai hire on public 
projects within those zones. T h e  bill 
was draf ted  with the s tate a t to rney  
g e n e ra l ’s advice. It was not totally p o ­
litically acceptable, but was the best 
legal position constitutionally p e rm i t ­
ted  based upon U.S. S up rem e C o u r t  
opinions. Even this new one has been  
challenged by a contrac to r  as uncons ti­
tutional. Therefo re .  this issue will once

again oe reviewed by the  appellate 
courts.

T h e  legal advice given to state offi­
cials engaged in making these public 
decisions is frequently  found in advisory 
opinions, a written m e m o ran d u m  from 
the  a t to rney  general which answers a 
ques tion  of  law posed by any public 
official in the  s ta te  executive or  legisla­
tive branch  o f  governm ent.  This m echa­
nism, next to  oral advice, is the most 
frequently  utilized tool in public legal 
p ractice and  plays an im portan t role in 
policy decisions.

T h e  legal s tatus of  opinions by a t to r ­
neys general has been in terp re ted  fre ­
quently  bv the  courts. This sta tus varies 
f ro m s ia le  to s ta tc .  T h e  judiciary and the 
legislature generally  treat them  as p e r ­
suasive, but not controlling on the legal 
issues they address. Several state courts 
and  som e state sta tu tes  provide that 
public  officials o f  the executive branch 
are  bound  by them . Even where they are 
not recognized as binding on executive 
branch  officials, most recipients follow 
them . T h e  advantages in complying with 
them  are. first, it can shield the official 
from the political consequences ol a 
decision; and second, it allows the p u b ­
lic official to retain official imnumiiv 
from any personal liability for actions 
taken  in reliance on the opinion.

T he  Powers. Duties and  Role of the 
A ttorney  G enera l  in O th e r  S tates
The powers and duties o f  o the r  state 

a ttorneys general range from a maxi­
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In  S u pp o rt o f  E lection : 
"An e le c te d  a tto rney g en e ra l w ou ld  b e  ‘the 

p e o p le 's  a tto rn ey ’ and  function  a s  an  
om bud sm an  a n d  w atchdog  fo r  them ."

m um  of  highly centralized, exclusive 
authority  to provide legal counsel to  the 
state , litigate on  behalf  o f  the  sta te  and  
prosecute cr im es to a m in im um  of 
shared s ta te  legal authori ty  with no 
statewide criminal prosecution ju risd ic­
tion. For  example, state at to rneys g e n ­
eral do  not possess sta tewide criminal 
prosecution jurisdiction with the  excep­
tion of  Delaw are, R hode  Island, and  
Alaska. In o th c r  states criminal p ro secu ­
tion is conducted  bv elec ted  o r  a p ­
pointed municipal, county or  city district 
attorneys.

In addition, attorneys general u su ­
ally do not have exclusive au thority  to 
represent the s ta te  in litigation or  to  be 
the exclusive legal advisor to sta te  a g e n ­
cies. In many slates, the g o v erno r’s o f ­
fice has its own general counsel and 
many state agencies have their  own 
house counsel. In those states, the  a t to r ­
ney general represen ts  the  governor o r  
agencies only in court.  Legal advice to 
t he governor o r  agency prior  to  lit igation 
is furnished frequently by house c o u n ­
sel. In most states, while the  a t to rney  
general issues official opinions upon  r e ­
quest and thus, can influence public 
policy decisions: frequently, the  a t to r ­
ney general docs not play a significant 
policy m aking role within the s ta te  
adm inistra tion because the a t to rney  
general is a com peting elected  official. 
Exceptions to  this situation exist when 
the governor and a ttorney general arc  
political allies, share the sam e philoso­
phy. or arc personal friends. >M

The Powers, Duties an d  Role 
of  the A ttorney  G enera l  of A laska 
In Alaska, the  a t to rney  general is a 

m e m b e r  of  the governor 's  cabinet. As 
such, the office functions as the general 
counsel to  the governor and  sta te  offi­
cials. Thus, the a t to rney  general plays a 
constan t role in the  developm ent and  
form ulation  of  public policy on  a wide 
range of  issues.

In addition, the A laska S up rem e 
C o u r t  has s ta ted  tha t the a t to rney  g e n ­
era l  has the exclusive authority  in the  
s ta te  governm ent to  m ake any and  all 
decisions relating to  the disposition of  
any s tate litigation and the exercise o f  
this discretion by the al lornev general 
within constitu t ional bounds is not su b ­
ject to judicial review. How ever, in o rd e r  
to  m ain ta in  good  allorney-clienl r e la ­
tions, the a t to rney  general rarely ex e r­
cises such au thori ty  without consu lta­
tion with and  concurrence  by the s ta te  
agencies involved. In major cases, the 
a t to rney  general also consults with the 
g o v e rn o r  an d .  if necessary ,  the  
legislature.

T h e  A laska a t to rney  genera! is a p ­
pointed  by the governor, confirmed by 
the legislature, and  serves at the p leas­
ure of  the governor. In Sections 44.23. 
lllO-dOO ol the A laska Statutes, the leg­
islature crea ted  the Office ol the  A t to r ­
ney G ene ra l  as C h ie f  o f  the Stale D e ­
par tm en t  of Law and  vested that d e p a r t ­
m ent with certa in  powers. Those powers 
a rc  as follows:

I. Possession of  authority  as the ex­

clusive legal advisor to the state execu­
tive b ranch  o f  governm ent, exercising 
this pow er  through  the drafting or  r e ­
viewing o f  all executive branch legal 
in s t rum en ts  and legislation, and the 
ren d e r in g  o f  legal opinions:

2. R e p resen ta t ion  of  the state in all 
civil litigation;

3. P rosecution  of  all violations of 
s ta te  cr im inal laws;

4. In itia tion o f  actions to collect 
s ta te  revenue;

5. R e co m m en d a t io n  to the legisla­
tu re  o f  necessary changes in the laws:

6. P rom otion  of uniform laws 
adop tion ;

7. P repara t ion  of information on 
landlord  and tenant rights:

S. Possession o f  exclusive authority 
to  en fo rce  the consum er  protection 
and  anti- irust laws: and

9. Possession of  ail com m on law 
pow ers  generally  inherent in the office 
o f  the  a t to rney  general.  Thus, the 
A laska a t to rney  general is an example 
o f th e  highly centralized exclusive leual 
au thori ty  model.

A rgum en ts  in S u p p o r t  of
E lecting  the A ttorney ( ieueral 

T h e  them e in the a rgum ents  su p ­
porting  the election tite at torney g en ­
e ra l  is a s im ple o ne  focusing on the in ­
d ep e n d en c e  that direct election would 
give the  office. An elected a ttorney 
gene ra l  would be " the  people 's  a t to r ­
ney" and  function as an om sbudsm an  
and  w atchdog  for them. Independent
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election would m e an  tha t the  at torney 
general was not the  c re a tu re  o f  a p a r ­
ticular adm inis tra tion .  A s  such, the a t­
torney general would  be  f ree  to  rende r  
legal opinions solely on  the  basis o f  the  
law and  not as a legal advocate for the 
administra tion . In addition, it is argued  
that an e lec ted  a t to rney  genera l  would 
be free to o ppose  policies o f  the s ta te  
governm ent th a t  a re  cons idered  incon­
sistent with th e  law and  to  investigate 
and prosecu te  ap p a ren t  wrongdoing 
bo th  in and ou t o f  governm en t  without 
fear o r  f a v o r . (10)

Also, it is argued  tha t the  a t torney 
general is e lec ted  in 44 s ta tes  and the 
concept appears  to be  working in those 
jurisdictions. S om e also argue  that the 
a t to rney  g en e ra l’s w ork  is in a reas  where 
the governor has little o r  no  interest, 
such as consum er  p ro tec tion ,  antitrust 
enforcem ent,  and  crim inal prosecution. 
Thus, much o f  the  w ork  docs  not in te r­
fere with the executive responsibilities 
o f  the  governor 's  office so that the re ­
sults of the electoral com peti t ion  arc not 
as severe as su p p o r te rs  o f  the  appo in t­
ment p roccssarguc.  It isalso argued that 
if a governor w ants house counsel to 
furnish legal advice to the  governor 's  
office, most governors  can appoin t such 
staff counsel. F u r th e rm o re ,  p roponen ts  
of election argue  it is not even necessary 
for the  a t to rney  genera l  to  act as general 
counsel to the  g o verno r’s office. In 
addition, som e also argue  tha t because 
of the  legal pow er  o f  the  office, an a t to r ­
ney general 's  duties arc  o f  a higher

order, s imilar to  tha t o f  a judge, and 
therefore, the a t to rney  gene ra l  should 
have the  elec ted  independence  of  a 
j u d g e . (ll)

A rgum en ts  in  S u p p o r t  of 
A ppointing  the  A tto rney  G enera l  
The argum en ts  in opposit ion  to  the 

election of the  a t to rney  genera l  and  in 
support o f  ap po in tm en t  by the  governor 
are m ore  com plex because  o f  the need  to 
discuss how an appo in ted  a t to rney  g en ­
eral impacts the  s t ru c tu re  and  re la t ion­
ships within the  executive branch  of  
state g o v e rn m e n t .T h e  fo cu so f th c  a rg u ­
m ent is based upon the  need  to 
strcngtiicn the  executive b ranch  o f  gov­
ernm ent th rough  the  appointive power 
of the chief execu t ive .(IJ)

P roponents  o f  the appo in tm en t 
process believe tha t good  m a n agem en t  
requires an appo in ted  a t to rney  genera l  
so that the governor  can have a philo­
sophically com patib le ,  cohesive, and 
unified team to  carry  out the  responsi­
bilities of the executive b ranch  of  gov­
ernment. Thus, the political accoun ta ­
bility for actions o f  the  executive branch 
and the executive responsibility for 
those actions a rc  lodged in the  office of 
the governor. It is clear  w here  the rc- 
'ponsibilitv lies and  the governor  is the 
imc answerable to  the public. <1J>

In addition, they argue  that when 
governors arc  forced to  deal with a 
competing elected  a t to rney  general,  
there may be so m e ques tion  as to 
whether or not the advice, no m atte r

how wise or  legally sound, will be taken 
or looked upon with suspicion and h os­
tility, thus giving rise to  conflict. This is 
because the governor and  a t to rney  g en ­
eral would be  bringing different policy 
perspectives to  the  sam e public issue. 
T hese  perspectives m ay be rooted  in 
different constituency bases. As both 
are  elected, nei ther  one can be consid­
ered  a final authori ty  to  resolve the issue.

Som e argue  tha t electing the  a t to r ­
ney general can delay the policy reso lu ­
tion process. They point out tha t  in many 
states with an elec ted  a t to rney  general, 
governors appoint the ir  own general 
counsel and. in addition, house  counsel 
a rc  appoin ted  frequently  by s ta te  aecn- 
cics accountab le  to  the governor. These 
house counsel may provide conflicting 
legal advice to  that o f  the  elected  attor- 
ncygcncral.  T h e  effect o f  this conflictin'! 
advice can be todc lav  rc so lu t iono f  those 
issues within the  executive branch. In 
addition, whenever there  is litigation 
involving sta te  agencies, house cou *,ci 
may tile friend o f  the court briefs nr 
o therwise intervene in court asserting a 
position on legal issues different from 

that o f  the elected a t to rney  general. 
P ro p o n e n t s o f lh c a p p o in tm e n t  process 
argue that those different positions can 
confuse the legislature, the public, and 
the courts  on the executive branch  (mi- 
icy.

A d* 'Kates  o f  appoin ting  the a t to r ­
ney general also argue that electing the 
at torney general will increase -talc 
opera ting  budgets. First, the governor

10 THE ALASKA PUBLIC AFFAIRS JOURNAL



In S u p p o rt o f  A ppoin tm ent:
"G ood  m anag em en t requ ires an a p p o in te d  

a tto rney  g e n e ra l s o  that the g o v e rn o r c an  have  
a p h ilo s o p h ic a lly  com patib le , c oh es iv e  a n d  

un ified  t e a m . . . "

will insist on  a g ene ra l  counsel and  house 
counsel for agencies that a re  resp o n ­
sible to  the  governor 's  office. Thus, it 
will b e  necessary  to  pay for an  additional 
layer o f  a t to rneys  in the  executive 
branch . Second, in o rder  to  maximize 
the  perceived benefits  o f  election, the  
elected  a t to rney  general m ust have 
additional, duplicate, independen t su p ­
port  staff, not answerable to  the  gover­
nor, to  execute  personnel,  budget,  and  
o th e r  adm inistra tive policy o r  the  gover­
nor  could unfairly infringe on the  a t to r ­
ney g ene ra l’s independence  o f  action.

In response  to  the  argum ent tha t only 
an  elec ted  a t to rney  general can  investi­
gate and  p rosecu te  w rongdoing in s la te  
governm ent with the  app rop r ia te  d e ­
g ree  of  independence ,  p roponen ts  o f  the  
appo in tm en t  p rocess argue tha t the a t ­
torney genera l  is not the g o v erno r’s 
personal lawyer but the a t to rney  for the  
institution o f  the  g overnor’s office.

Also, they point out that as a  m e m b e r  
of  the  legal profession, the  a t to rney  
genera l  is affiliated with the  judic iary 
and  functions as an  officer o f  the court.  
T h u s  the  appo in ted  a t to rney  general 
possesses the prerequis ite  professional 
independence  from the governor. T h ey  
believe tha t the appoin ted  a t to rney  
general is capab le  of  investigating all 
officials o f  the  executive branch  of  gov­
ernm en t ,  including the governor, and 
prosecuting wrongdoing if necessary.

This is because of constraints placed 
upon the ho lder  of the office by the 
s tatutes, regulations, rules o f  court, and

canons  of  professional and p rosecu to ­
rial ethics which require  the a t to rney  
g ene ra l  to  act in these  criminal m a tte rs  
based  only upon  the  evidence, the  law, 
and  the  canons. T hey  also believe tha t to 
m ake  decisions in these  m atte rs  based 
upon  personal  and political reasons  ex­
poses the  appo in ted  a t to rney  genera l  to 
charges  o f  obstruct ion  of  justice and  the 
possibility o f  suspension or  d isbarm en t 
f rom  the  legal profession.

Subsidiary  a rgum en ts  in support  o f  
appo in ting  the a t to rney  general can also 
b e  m ade .  S om e argue that appoin ted  
a t to rneys  general do  “ represen t the  
public” and  the  m isperception that they 
do  not is crea ted  because they have no 
need  to g en e ra te  favorable publicity by 
constantly  calling a t ten tion  to external 
ach ievem ents  in o rder  to c reate  ar. 
im age as “ the people 's  at torney.” It is 
also argued  tha t the appoin ted  a t to rney  
g ene ra l  acts just like an om sbudsm an  
th ro u g h  the rendering  of legal advice to  
s ta te  officials as a m em b er  o f  the  
governo r 's  team. This advice helps to 
en su re  that these  officials comply with 
the  s ta tu tes  and regulations governing 
the ir  p rogram s, and enforce fairness 
and  impartiality in governm ent dealings 
with the  public.

A n o th e r  a rgum en t  in support of 
a p po in tm en t  is that an elected a t to rney  
gene ra l  must al locate time to fund ra is­
ing and  o th e r  political activities, thus 
d e t ra c t in g fro m  that required  to m anage 
the  a t to rney  general 's  office and resu lt­
ing in a reduced  credibility for the office

because  it will be perceived to be too 
“ political.” Legal opinions issued by an 
app o in ted  a t to rney  general arc likely to 
be m o r e  professional because there is no 
n ee d  to  pay a t ten t ion  to political polls 
w hen  considering  legal issues.

S o m e  argue  tha t  in te rpre ting  the law 
and  runn ing  a large law office are  essen­
tially technical tasks and  it is not neces­
sa ry  th a t  the  official charged with these 
du ties  be  elected. Also, it is believed that 
highly qualified at torneys would not 
b e c o m e  a t to rneys general if they had to 
run  in a  sta tewide election.

Finally, those  who argue for appoint - 
m cn t also have som e tradition on their 
side. T h ey  state that no one  has ever 
seriously suggested electing the United 
S ta tes  a t to rney  general.  They believe 
tha t  th e  people do  participate in the 
se lec tion  of the appoin ted  attorney 
g ene ra l  th rough  their  legislator when 
the  legislature conducts the confirm a­
tion process, not unlike the advice and 
consen t o f  the U.S. Senate over presi­
den tia l nom inees  for a t torney gen­
eral. (l6)

C onclusion
T h e  underlying issue in these area- 

m cn ts  is how the  election of the Alaska 
a t to rn ey  genera l  affects the balance 
o f  pow er  am ong  the branches of state 
governm en t  and the policy-makinu 
p rocess  within the executive branch 
o fg o vcrnm en t .  In essence the argument 
revolves a round  w hether  one believes 
in a s t rong  or  weak executive branch

THE ALASKA PUBLIC AFFAIRS .CURNAL -i



UNO

of  governm ent.  T h e  cu rren t  s trength  of 
the A laska executive in exercising its 
authori ty  is its ability to  speak with one 
voice. W hen  the  a t to rney  general is 
elected, the  ability o f  the executive 
branch to  speak  with o n e  voice to the 
legislature, th e  judic iary  and  the 
public is a l te red  an d  the account­
ability for executive branch  actions is 
split. If one  believes tha t  the power of 
the executive b ranch  shou ld  be  divided 
o r  decentra lized  th rough  direct e lec­
toral accountability  o f  so m e  of  its parts, 
then o n e  generally  supports  election 
of the a t to rney  general.

A n elec ted  a t to rney  general has 
specific constitu t ional and s ta tutory 
duties o f  at. executive nature . Those 
duties may include litigating civil 
law suits to enfo rce  com pliance with 
state law and  to  pro tec t  s ta le  interests 
and p rosecuting  violations of  sta te  
criminal law. Both  civil and criminal 
en forcem ent a rc  based on the police 
power to  pro tec t  the health, welfare 
and safety of  society. T hese  en fo rce ­
ment functions a rc  a key c lem ent of 
executive authority, in essence, the 
power to  force com pliance with the 
law.

If the a t to rney  general is elected, this 
power to  enforce  s ta te  law will be  split 
between two elec ted  officials. Those 
who support  e lection believe this split 
serves to  check potentia l abuses of  ex­
ecutive power and  m akes  the executive 
more responsive. T h o se  who support 
appoin tm ent believe this system leads to
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frustration, delay, and  a lack o f  r e sp o n ­
siveness by the  executive b ranch  of  gov­
ernm ent.  T hus,  depend ing  on o n e ’s 
philosophy o f  governm ent,  the  sam e 
facts are  viewed quite  differently. A s  the 
discussion dem ons tra te s ,  this deba te  is 
really about two different views o f  s ta te  
government an d  is not new in o u r  his­
tory. The historical deve lopm ent o f  s ta te  
constitutions in the  country  reflects this 
quandary  of  a  s t rong  versus a weak 
executive. D e b a te  over  the election  of 
the a ttorney gene ra l  is only a part o f  this 
larger issue. -APAJ-
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MEMORANDUM

T O :  R e p r e s e n t a t i v e  F r i t z  P e t t y j o h n

FROM:  S h a r m a n  H a l e y
L e g i s l a t i v e  A n a l y s t '

R E :  A p p o i n t m e n t  o f  S p e c i a l  P r o s e c u t o r s  i n  O t h e r  S t a t e s
R e s e a r c h  R e q u e s t  8 5 - 2 2 5

Y o u  a s k e d  a b o u t  s t a t u t o r y  m e c h a n i s m s  f o r  a p p o i n t m e n t  o f  s p e c i a l  p r o s e ­
c u t o r s  a t  t h e  f e d e r a l  l e v e l  a n d  i n  o t h e r  s t a t e s  w i t h  a p p o i n t e d  a t t o r n e y s  
g e n e r a l .

F o u r  o t h e r  s t a t e s  h a v e  a p p o i n t e d  a t t o r n e y s  g e n e r a l :  H a w a i i ,  New H a m p -  
s h i r e ,  New J e r s e y ,  a n d  W y o m i n g .  I  a l s o  c h e c k e d  f o u r  s t a t e s  w i t h  e l e c t e d  
a t t o r n e y s  g e n e r a l — I d a h o ,  M a i n e ,  M a s s a c h u s e t t s ,  a n d  R h o d e  I s l a n d - - a n d  
s p o k e  w i t h  a s t a f f  p e r s o n  a t  t h e  N a t i o n a l  A s s o c i a t i o n  o f  A t t o r n e y s  
G e n e r a l .  N o n e  o f  t h e  s t a t e s  a r e  a n a l o g o u s  t o  A l a s k a .  N o n e  o f  t h e  
s t a t e s  h a v e  s t a t u t o r y  m e c h a n i s m s  f o r  t h e  a p p o i n t m e n t  o f  s p e c i a l  p r o s e ­
c u t o r s ,  o t h e r  t h a n  g e n e r a l  a u t h o r i t y  f o r  t h e  a t t o r n e y  g e n e r a l  t o  d o  s o  
w h e n  a c o n f l i c t  o f  i n t e r e s t  w a r r a n t s  i t .  T h e  f e d e r a l  E t h i c s  i n  G o v e r n ­
m e n t  A c t  e n a c t e d  i n  t h e  w a k e  o f  W a t e r g a t e  i s  t h e  o n l y  s t a t u t o r y  m o d e l .  
A c o p y  o f  t h e  f e d e r a l  l a w  i s  a t t a c h e d .

T h e  m a j o r  d i f f e r e n c e  b e t w e e n  A l a s k a ' s  p r o s e c u t o r i a l  s y s t e m  a n d  t h a t  o f  
o t h e r  s t a t e s  i s  t h a t  m o s t  s t a t e s  h a v e  e l e c t e d  l o c a l  p r o s e c u t o r s  w h o s e  
j o b  i t  i s  t o  i n v e s t i g a t e  s u s p e c t e d  c r i m i n a l  c o n d u c t  a n d  t o  p r o s e c u t e .  
T h u s ,  e v e n  w i t h  a n  a p p o i n t e d  a t t o r n e y  g e n e r a l ,  t h e r e  i s  a l w a y s s o m e o n e  
i n d e p e n d e n t  o f  t h e  g o v e r n o r  w i t h  a u t f i o r T t y ~ t o  i n v e s t i g a t e  a n d  p r o s e c u t e .  
T h e  a u t h o r i t y  o f  t h e  a t t o r n e y  g e n e r a l  t o  i n t e r v e n e  i n  l o c a l  p r o s e c u t i o n s  
p r o v i d e s  a c h e c k  a n d  b a l a n c e  o n  l o c a l  p r o s e c u t o r s .  I n  m o s t  s t a c e s  t h e  
a t t o r n e y  g e n e r a l  i s  a l s o  e l e c t e d  a n d  t h e r e f o r e  i n d e p e n d e n t  o f  t h e  g o v e r ­
n o r .  By  c o n t r a s t ,  i n  A l a s k a , t h e  . d i s t r i c t  a t t o r n e y s  a r e  a l l  e m p l o y e d  b y  
t h e a t t o r n e y  g e n e r a l ,  w h o  i n  t u r n ,  s e r v e s  a t  t h e  w i f i  o f  t he  g o v e r n o r .

A f e w  s t a t e s  h a v e  o t h e r  u n i q u e  v a r i a t i o n s  o n  t h e  g e n e r a l  p a t t e r n .  I n  
M a i n e ,  t h e  a t t o r n e y  g e n e r a l  i s  a p p o i n t e d  b y  t h e  l e g i s l a t u r e .  I n  New  
H a m p s h i r e ,  i n d e p e n d e n c e  i s  f o s t e r e d  b y  f i v e - y e a r  t e r m s  o f  o f f i c e  f o r  
t h e  a t t o r n e y  g e n e r a l  a n d  e a c h  o f  t h e  a s s i s t a n t  a t t o r n e y s  g e n e r a l ,  w h i l e  
t h e  g o v e r n o r  s e r v e s  o n l y  a t w o - y e a r  t e r m .  R h o d e  I s l a n d  i s  s o m e w h a t  
s i m i l a r  t o  A l a s k a  i n  t h a t  t h e  d i s t r i c t  a t t o r n e y s  a r e  a l l  a p p o i n t e d  b y
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t h e  a t t o r n e y  g e n e r a l .  T h e  a t t o r n e y  g e n e r a l ,  h o w e v e r ,  i s  e l e c t e d .  New 
J e r s e y ' s  s y s t e m  i s  t h e  m o s t  s i m i l a r  t o  A l a s k a ' s  i n  t h a t  t h e  a t t o r n e y  
g e n e r a l  a n d  a l l  o f  t h e  d i s t r i c t  a t t o r n e y s  a r e  a p p o i n t e d  b y  t h e  g o v e r n o r .  
T h e y  d o  n o t  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  g o v e r n o r ,  h o w e v e r ,  b u t  s e r v e  
f i v e - y e a r ,  f i x e d  t e r m s .  T h e  g o v e r n o r  s e r v e s  o n l y  a f o u r - y e a r  t e r m .  My 
c o n t a c t  i n  t h e  A G ' s  o f f i c e  i n  New J e r s e y  w a s  n o t  a w a r e  o f  a n y  i n s t a n c e s  
i n  w h i c h  t h e  a p p o i n t m e n t  o f  a s p e c i a l  p r o s e c u t o r  w a s  a p r o b l e m .

T i t l e  2 8  U . S . C . A .  5 5 5 9 1 - 5 9 8  p r o v i d e  f o r  t h e  a p p o i n t m e n t  o f  a  s p e c i a l  
p r o s e c u t o r  w h e n  s p e c i f i e d  h i g h  g o v e r n m e n t  o f f i c a l s  a r e  s u s p e c t e d  o f  a  
c r i m e  a n d  t h e  a t t o r n e y  g e n e r a l  d e t e r m i n e s  t h a t  h i s  o f f i c e  w o u l d  h a v e  a 
c o n f l i c t  o f  i n t e r e s t  i n  p u r s u i n g  a n  i n v e s t i g a t i o n .  P r e l i m i n a r y  i n v e s t i ­
g a t i o n  b y  t h e  a t t o r n e y  g e n e r a l  a n d  a p p l i c a t i o n  f o r  t h e  a p p o i n t m e n t  o f  a 
s p c e c i a l  p r o s e c u t o r  a r e  e n t i r e l y  a t  t h e  d i s c r e t i o n  o f  t h e  a t t o r n e y  
g e n e r a l  a n d  n o t  r e v i e w a b l e  b y  a n y  c o u r t .  U p o n  a p p l i c a t i o n  b y  t h e  
a t t o r n e y  g e n e r a l ,  t h e  c o u r t  w i l l  a p p o i n t  a s p e c i a l  p r o s e c u t o r  a n d  d e ­
f i n e  h i s  o r  h e r  j u r i s d i c t i o n .  T h e  a u t h o r i t y  a n d  d u t i e s  o f  t h e  s p e c i a l  
p r o s e c u t o r  a r e  d e f i n e d  i n  l a w .

* * * * *
I  h o p e  t h a t  t h i s  m e m o r a n d u m  h a s  a n s w e r e d  y o u r  q u e s t i o n s .  I f  we  c a n  b e  
o f  a n y  f u r t h e r  r e s e a r c h  a s s i s t a n c e ,  p l e a s e  c a l l  t h i s  a g e n c y .

SH
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I N  THE HOUSE BY PETTYJOHN
HOUSE B I L L  !IO.

IN  THE LEG I  S U T U R E  OF THE STATE OF ALASKA 
FOURTEENTH LEG IS LATURE  -  F I R S T  SESS ION  

A B I L L

F o r  a n  A c t  e n t i t l e d :  "An  A c t  r e l a t i n g  t o  t h e  c o n f l i c t  o f  i n t e r e s t  o f  t h e

a t t o r n e y  g e n e r a l  o r  t h e  D e p a r t m e n t  o f  Law a n d  t o  t h e

a p p o i n t m e n t  o f  i n d e p e n d e n t  c o u n s e l :  a n d  p r o v i d i n g  f o r  
a n  e f f e c t i v e  d a t e . "

EE I T  ENACTED EY THE LEG IS LATURE  OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 3 9 . 5 0  i s  amended  b y  a d d i n g  new  s e c t i o n s  t o  r e a d :

A R T IC L E  ? .  INDEPENDENT COUNSEL ON CONFL ICTS  OF IN TEREST .

S e c .  3 9 . 5 0 . 3 0 0 .  IN VEST IGAT ION  BY ATTORNEY GENERAL. The  a t t o r n e y

g e n e r a l  s h a l l  - o n d u c t  a n  i n v e s t i g a t i o n  u n d e r  AS 3 9 . 5 0 . 3 3 0  w h e n e v e r  t h e
a t t o r n e y  g e n e r a l  r e c e i v e s  i n f o r m a t i o n  s u f f i c i e n t  t o  c o n s t i t u t e  g r o u n d s  

f o r  i n v e s t i g a t i n g  t h e  c o n d u c t  o f  a n  i n d i v i d u a l  d e s c r i b e d  i n  A? 2 9 . 5 0 . -  

3 1 0  t h a t  i n v o l v e s  a v i o l a t i o n  o f  t h e  c r i m i n a l  l a w  o f  t h e  s t a t e  o t h e r  
t h a n  a n  i n f r a c t i o n .

S e c .  3 9 . 5 0 . 3 1 0 .  O FF ICERS  INVOLVED .  ( a )  The  i n d i v i d u a l s  s u b j e c t  

t o  a n  i n v e s t i g a t i o n  b y  t h e  a t t o r n e y  g e n e r a l  u r . c e r  AS 3 9 . 5 0 . 3 3 C  a r e
( 1 )  t h e  g o v e r n o r  a n d  l i e u t e n a n t  g o v e r n o r ;
( 2 )  t h e  h e a d  o f  e a c h  p r i n c i p a l  d e p a r t m e n t :

( 3 )  a n  i n d i v i d u a l  w o r k i n g  i n  t h e  O f f i c e  o f  t h e  G o v e r n o r  who
i s  c o m p e n s a t e d  a t  o r  a b o v e  R an g e  2 6 :

( 6 )  a n  a s s i s t a n t  a t t o r n e y  g e n e r a l ,  d i s t r i c t  a t t o r n e y ,  o r
a s s i s t a n t  d i s t r i c t  a t t o r n e y  c o m p e n s a t e d  a t  o r  a b o v e  R an g e  2 4 :

( 5 )  t h e  d e p u t y  c o m m i s s i o n e r  a n d  t h e  d i r e c t o r s  o f  d i v i s i o n s

w i t h i n  t h e  D e p a r t m e n t  o f  R e v e n u e  a n d  . h e  d i r e c t o r  o f  t h e  A l a s k a  S t a t e  
T r o o p e r s ;



( 6 )  t h e  c h a i r m a n  a n d  t r e a s u r e r  o f  t h e  p r i n c i p a l  c a m p a i g n  
c o m m i t t e e  t h a t  s e e k s  t h e  e l e c t i o n  o r  t h e  r e e l e c t i o n  o f  t h e  g o v e r n o r  

a n d  an  i n d i v i d u a l  e x e r c i s i n g  a u t h o r i t y  a s  a c a m p a i g n  m a n a g e r  o r  
d i r e c t o r  o f  a  g u b e r n a t o r i a l  c a m p a i g n  c o m m i t t e e  d u r i n g  t h e  i n c u m b e n c y  
o f  t h e  g o v e r n o r .

( b )  T h e  c o n d u c t  o f  an  i n d i v i d u a l  d e s c r i b e d  i n  ( a )  o f  t h i s  s e c ­

t i o n  i s  s u b j e c t  t o  an  i n v e s t i g a t i o n  c o n d u c t e d  u n d e r  AS 3 9 . 5 0 . 3 3 0  
d u r i n g  t h e  i n c u m b e n c y  o f  t h e  g o v e r n o r  s e r v e d  b y  t h e  i n d i v i d u a l  p l u s  

o n e  y e a r  a f t e r  t h a t  g o v e r n o r  l e a v e s  o f f i c e  b u t  i n  n o  e v e n t  l o n g e r  t h a n  
two  y e a r s  a f t e r  t h e  i n d i v i d u a l  l e a v e s  o f f i c e .

( c )  T h e  c o n d u c t  o f  a n  i n d i v i d u a l  d e s c r i b e d  i n  ( a )  o f  t h i s  s e c ­
t i o n  who c o n t i n u e s  t o  h o l d  o f f i c e  f o r  n o t  m o r e  t h a n  90  d a y s  i n t o  t h e  

t e r m  o f  t h e  n e x t  g o v e r n o r  i s  s u b j e c t  t o  an  i n v e s t i g a t i o n  c o n d u c t e d  

u n d e r  AS 3 9 . 5 0 . 3 3 0  d u r i n g  t h e  p e r i o d  t h e  i n d i v i d u a l  s e r v e s  p l u s  o n e  

y e a r  a f t e r  t h e  i n d i v i d u a l  l e a v e s  o f f i c e .
S e c .  3 9 . 5 0 . 3 2 0 .  OTHER P U B L IC  O F F I C E R S .  Th e  a t t o r n e y  g e n e r a l  may 

c o n d u c t  a n  i n v e s t i g a t i o n  u n d e r  AS 3 9 . 5 0 . 3 3 0  w h e n e v e r  che  a t t o r n e y  
g e n e r a l  r e c e i v e s  i n f o r m a t i o n  s u f f i c i e n t  t o  c o n s t i t u t e  g r o u n d s  t o  

i n v e s t i g a t e  t h e  c o n d u c t  o f  a n  i n d i v i d u a l  n o t  d e s c r i b e d  i n  AS 3 9 . 5 0 . 3 1 0  

t h a t  i n v o l v e s  a v i o l a t i o n  o f  a c r i m i n a l  l a v  o f  t h e  s t a t e  o c h e r  t h a n  an  
i n f r a c t i o n .  T h e  a t t o r n e y  g e n e r a l  may c o n d u c t  t h e  i n v e s t i g a t i o n  u n d e r  

AS 3 9 . 5 0 . 3 3 0  a n d  s h a l l  r e q u e s t  t h e  a p p o i n t m e n t  o f  i n d e p e n d e n t  c o u n s e l  
u n d e r  AS 3 9 . 5 0 . 3 6 0 ( b )  i f  t h e  a t t o r n e y  g e n e r a l  d e t e r m i n e s  t h a t  an  

i n v e s t i g a t i o n  b y  t h e  a t t o r n e y  g e n e r a l  may  a p p e a r  t o  r e s u l t  i n  a 
p e r s o n a l ,  f i n a n c i a l ,  o r  p o l i t i c a l  c o n f l i c t  o f  i n t e r e s t .

S e c .  3 9 . 5 0 . 3 3 0 .  PREL IM INARY  IN VEST IG A T IO N  EY ATTORNEY GENERAL,
( a )  On t h e  r e c e i p t  o f  i n f o r m a t i o n  d e t e r m i n e d  b y  t h e  a t t o r n e y  g e n e r a l  

t o  c o n s t i t u t e  g r o u n d s  f o r  t h e  i n v e s t i g a t i o n  o f  f a c t s  c o n c e r n i n g  a 
v i o l a t i o n  o f  a c r i m i n a l  l a w  o f  t h e  s t a t e  o t h e r  t h a n  an  i n f r a c t i o n  by
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an i n d i v i d u a l  d e s c r i b e d  i n  AS 3 9 . 5 C . 3 1 0  c r  3 9 . 5 0 . 3 2 0 ,  t h e  a t t o r n e y  

g e n e r a l  s h a l l  c o n d u c t  a p r e l i m i n a r y  i n v e s t i g a t i o n  o f  t h e  f a c t s  a s  t h e  
a t t o r n e y  g e n e r a l  c o n s i d e r s  a p p r o p r i a t e  f o r  n o t  t o  e x c e e d  9 0  c a y s .  Ir .  

t h e  r e v i e w  o f  t h e  f a c t s  b y  t h e  a t t o r n e y  g e n e r a l ,  t h e  a t t o r n e y  g e n e r a l  

s h a l l  c o n s i d e r

( 1 )  t h e  d e g r e e  o f  s p e c i f i c i t y  c f  t h e  i n f o r m a t i o n  r e c e i v e d :

a nd
( 2 )  t h e  c r e d i b i l i t y  o f  t h e  s o u r c e  o f  t h e  i n f o r m a t i o n .

( b )  On a s h o w i n g  o f  g o o d  c a u s e  b y  t h e  a t t o r n e y  g e n e r a l ,  che  

t h r e e - j u d g e  p a n e l  may g r a n t  t h e  a t t o r n e y  g e n e r a l  a  s i n g l e  e x t e n s i o n  o f  
t h e  p r e l i m i n a r y  e x a m i n a t i o n  f o r  a p e r i o d  n o t  t o  e x c e e d  6 0  d a y s .

( c )  T h e  a t t o r n e y  g e n e r a l  n a y  n o t  c o n v e n e  a g r a n d  j u r y ,  e n g a g e  i n  

p l e a  b a r g a i n i n g ,  g r a n t  i m m u n i t y  f r o m  p r o s e c u t i o n ,  o r  i s s u e  s u b p o e n a s  

i n  a p r e l i m i n a r y  i n v e s t i g a t i o n  u n d e r  t h i s  s e c t i o n .
( d )  D u r i n g  t h e  p r e l i m i n a r y  i n v e s t i g a t i o n  u n d e r  t h i s  s e c t i o n  a n c  

i n  t h e  d e t e r m i n a t i o n  w h e t h e r  r e a s o n a b l e  g r o u n d s  e x i s t  t o  w a r r a n t  

f u r t h e r  i n v e s t i g a t i o n  o r  p r o s e c u t i o n ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  
a d h e r e  t o  e s t a b l i s h e d  p o l i c i e s  o f  t h e  D e p a r t m e n t  o f  Law w i t h  r e s p e c t  

t o  che  e n f o r c e m e n t  o f  t h e  s t a t e  c r i m i n a l  l a w s .
( e )  A . f t e r  c o m p l e t i n g  a p r e l i m i n a r y  i n v e s t i g a t i o n  u r . c e r  t h i s  

s e c t i o n ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  n o t i f y  t h e  t h r e e - j u d g e  p a n e l  o f  
t h e  c o n c l u s i o n s  r e a c h e d .  T h e  n o t i f i c a t i o n  b y  t h e  a t t o r n e y  g e n e r a l  

u n d e r  t h i s  s u b s e c t i o n  s h a l l  b e  b y  m emo ra ndum  c o n t a i n i n g  a summa r y  o f  
t h e  i n f o r m a t i o n  r e c e i v e d  a n d  a s um ma r y  o f  t h e  r e s u l t s  o f  t h e  p r e l i m i ­

n a r y  i n v e s t i g a t i o n .
( f )  The  m emo ra ndum  t o g e t h e r  w i t h  a r . y  d o c u m e n t s  o r  m a t e r i a l s  

s u p p l i e d  w i t h  t h e  memo randum  i s  n o t  a p u b l i c  r e c o r d  u n d e r  AS 0 9 . 2 3 . -  
1 1 0  - 0 9 . 2 5 . 1 1 0  a r .d  may n o t  b e  d i s c l o s e d  t c  a r . v  i n d i v i d u a l  a p a r t  f r c r  
t h e  j u d g e s  o f  t h e  t h r e e - j u c g e  p a n e l  a p p o i n t e d  u n d e r  AS 3 9 . 5 0 . 3 6 0 ( a )  o r
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t h e  D e p a r t m e n t  o f  Law w i t h o u t  t h e  a p p r o v a l  o f  t h e  t h r e e - j u d g e  p a n e l .

S e c .  3 9 . 5 0 . 3 4 0 .  DETERMINATIONS BY ATTORNEY GENERAL AFTER PREL IM ­

INARY IN V EST IG A T IO N .  ( a )  I f  t h e  a t t o r n e y  g e n e r a l  d e t e r m i n e s  cr. 

c o m p l e t i o n  o f  a p r e l i m i n a r y  i n v e s t i g a t i o n  u n d e r  AS 3 9 . 5 0 . 2 3 0  c h a t  

t h e r e  a r e  n o  r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  f u r t h e r  i n v e s t i g a t i o n s  
o r  p r o s e c u t i o n  i s  w a r r a n t e d ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  n o t i f y  che 

t h r e e - j u d g e  p a n e l  a p p o i n t e d  u n d e r  AS 3 9 . 5 0 . 3 6 0 ( a )  o f  t h e  r e s u l t s  c f  

t h e  p r e l i m i n a r y  i n v e s t i g a t i o n  a n d  t h e  t h r e e - j u d g e  p a n e l  c a y  n o t  a p ­
p o i n t  a n  i n d e p e n d e n t  c o u n s e l .

( b )  I f  t h e  a t t o r n e y  g e n e r a l  d e t e r m i n e s  o n  c o m p l e t i o n  c f  a p r e ­
l i m i n a r y  i n v e s t i g a t i o n  u n d e r  AS 3 9 . 5 0 . 3 3 0  t h a t  f u r t h e r  i n v e s t i g a t i o n  

o r  p r o s e c u c i o n  i s  w a r r a n t e d ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  a p p l y  t o  t h e  
t h r e e - j u d g e  p a n e l  f o r  t h e  a p p o i n t m e n t  o f  i n d e p e n d e n t  c o u n s e l .

( c )  A memo ra ndum  t o  a t h r e e - j u d g e  p a n e l  r e q u e s t i n g  Che a p p o i n t ­

m e n t  o f  i n d e p e n d e n t  c o u n s e l  s h a l l  c o n t a i n  s u f f i c i e n t  i n f o r m a t i o n  tc 

a s s i s t  t h e  t h r e e - j u d g e  p a n e l  t o  s e l e c t  i n d e p e n d e n t  c o u n s e l  a nd  t :  
d e f i n e  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  ch e  i n d e p e n d e n t  c o u n s e l .

( d )  T he  d e t e r m i n a t i o n  c f  t h e  a t t o r n e y  g e n e r a l  u n d e r  ( a )  -  ( b )  o :  
t h i s  s e c t i o n  i s  n o t  r e v i e w a b l e  i n  a n y  c o u r t .

( e )  I f  9 0  c a y s  h a v e  e l a p s e d  f r o m  t h e  i n i t i a t i o n  c f  che  p r e l i m i ­
n a r y  i n v e s t i g a t i o n  a nd  t h e  a t t o r n e y  g e n e r a l  h a s  n o t  made  a d e t e r m i n a ­

t i o n  u n d e r  ( a )  o r  ( b )  o f  t h i s  s e c t i o n ,  a  r e s i d e n t  o f  c h e  s t a t e  c a y  

f i l e  a p e t i t i o n  w i t h  t h e  t h r e e - j u d g e  p a n e l  r e q u e s t i n g  t h e  a p p o i n t m e n t  
o f  an  i n d e p e n d e n t  c o u n s e l .  T h e  t h r e e - j u d g e  p a n e l  s h a l l  a p p o i n t  ar. 
i n d e p e n d e n t  c o u n s e l ,  o n  i t s  d e t e r m i n a t i o n  t h a t  c h e  p e t i t i o n  s t a t e s  

r e a s o n a b l e  g r o u n d s  f o r  b e l i e v i n g  t h a t  a f u r t h e r  i n v e s t i g a t i o n  o r  

p r o s e c u t i o n  i s  w a r r a n t e d .
S e c .  3 9 . 5 C . 3 5 0 .  ADD IT IONAL  INFORMAT ION .  ( a )  I f  t h e  a t t o r n e y  

g e n e r a l  r e c e i v e s  a d d i t i o n a l  i n f o r m a t i o n  s u f f i c i e n t  t o  c o n s t i t u t e
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g r o u n d s  t o  a l t e r  a  d e t e r m i n a t i o n  n a d e  u n d e r  AS 2 5 . 5 0 . 3 4 C ( a ) ,  t h e  

a t t o r n e y  g e n e r a l  s h a l l ,  n o t  l a t e r  t h a n  9 0  d a y s  a f t e r  t h e  r e c e i p t  o f  

t h e  i n f o r m a t i o n , a p p l y  t o  t h e  t h r e e - j u d g e  p a n e l  f o r  t h e  a p p o i n t m e n t  c f  
i n d e p e n d e n t  c o u n s e l .

( b )  T h e  a t t o r n e y  g e n e r a l  n a y  r e q u e s t  i n d e p e n d e n t  c o u n s e l  t o
a c c e p t  a  r e f e r r a l  o f  a n a t t e r  t h a t  r e l a t e s  t o  t h e  p r o s e c u t o r i a l  j u r i s ­
d i c t i o n  o f  t h e  i n d e p e n d e n t  c o u n s e l .

S e c .  3 9 . 5 0 . 3 6 0 .  DUT IE S  OF A THREE -JUDGE PAI IEL .  ( a )  T h e r e  i s  
c r e a t e d  w i t h i n  t h e  s u p e r i o r  c o u r t  a p a n e l  o f  f i v e  s u p e r i o r  c o u r t  

j u d g e s  t o  b e  a p p o i n t e d  by  t h e  c h i e f  j u s t i c e  u n d e r  r u l e s  o f  t h e  s u p r e m e  

c o u r t  a n d  f o r  t e r m s  a s  may b e  p r e s c r i b e d  b y  t h e  s u p r e m e  c o u r t .  The  

c h i e f  j u s t i c e  s h a l l  d e s i g n a t e  t h r e e  j u d g e s  a s  membe r s  o f  t h e  p a n e l .  
T he  c h i e f  j u s t i c e  s h a l l  d e s i g n a t e  t h e  r e m a i n i n g  two  j u d g e s  a s  f i r s t  

a n d  s e c o n d  a l t e r n a t e s  t o  s i t  a s  m em b e r s  o f  t h e  p a n e l  i n  t h e  e v e n t  o f  
d i s q u a l i f i c a t i o n  o r  d i s a b i l i t y  u n d e r  r u l e s  p r e s c r i b e d  b y  t h e  s u p r e m e  
c o u r t .

( b )  On r e c e i p t  o f  a m em o r a n dum  u n d e r  AS 3 9 . 5 0 . 3 4 0 ( c ) ,  t h e  t h r e e -  

j u d g e  p a n e l  s h a l l  c o n s i d e r  t h e  m emo ra ndum  a n d  a n y  d o c u m e n t s  o r  m a t e ­

r i a l s  s u p p l i e d  w i t h  i t .  T he  t h r e e - j u d g e  p a n e l  s h a l l  a p p o i n t  ar .  a t t o r ­

n e y  a d m i t t e d  t o  p r a c t i c e  i n  t h e  s t a t e  a s  i n d e p e n d e n t  c o u n s e l  a n d  s h a l l  
d e f i n e  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  t h e  i n d e p e n d e n t  c o u n s e l .  The  

i d e n t i t y  o f  c he  i n d e p e n d e n t  c o u n s e l  a n d  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  
n a y  b e  made  p u b l i c  o n  t h e  r e q u e s t  o f  ch e  a t t o r n e y  g e n e r a l  o r  on  a 

d e t e r m i n a t i o n  b y  t h e  c h r e e - j u c g e  p a n e l  t h a t  d i s c l o s u r e  o f  t h e  i d e n t i t y  
o f  t h e  i n d e p e n d e n t  c o u n s e l  a n d  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  w o u l d  be 
i n  t h e  b e s t  i n t e r e s t s  o f  j u s t i c e .  I f  t h e  i d e n t i t y  o f  t h e  i n d e p e n d e n t  
c o u n s e l  a n d  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  i s  n o t  d i s c l o s e d  e a r l i e r ,  

t h e  i d e n t i t y  o f  t h e  i n d e p e n d e n t  p r o s e c u t o r  a nd  t h e  p r o s e c u t o r i a l  
j u r i s d i c t i o n  s h a l l  b e  d i s c l o s e d  i f  a n  i n d i c t m e n t  i s  r e t u r n e d .
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( c )  The  t h r e e - j u d g e  p a n e l  r . a v  e x p a n d  t h e  p r o s e c u t o r i a l  j u r i s d i c ­
t i o n  o f  an  e x i s t i n g  i n d e p e n d e n t  c o u n s e l  i n  p l a c e  o f  t h e  a p p o i n t m e n t  o f  
a d d i t i o n a l  i n d e p e n d e n t  c o u n s e l .

( d )  T he  t h r e e - j u d g e  p a r e l  n a v  n o t  a p p o i n t  an  i n d i v i d u a l  as  

i n d e p e n d e n t  c o u n s e l  who h o l d s  o r  r e c e n t l y  h e l d  an  o f f i c e  o f  p r o f i t  o r  
t r u s t  u n d e r  t h e  s t a t e .

( e )  I f  an  i n d i v i d u a l  a p p o i n t e d  b y  a  t h r e e - j u d g e  p a n e l  r e s i g n s  c r  

d i e s  i n  o f f i c e  w i t h  t h e  w o r k  o f  t h e  i n d e p e n d e n t  c o u n s e l  i n c o m p l e t e ,  

t h e  t h r e e - j u d g e  p a n e l  may a p p o i n t  a n  i n d i v i d u a l  t o  c o m p l e t e  t h e  w o r k  

o f  t h e  f o r m e r  i n d e p e n d e n t  c o u n s e l .  I f  a n  i n d i v i d u a l  a p p o i n t e d  b y  a 

t h r e e - j u d g e  p a n e l  i s  r e m o v e d  o r  s u s p e n d e d  u n d e r  AS 3 9 . 5 0 , 4 1 0 ,  t h e  
t h r e e - j u d g e  p a n e l  s h a l l  a p p o i n t  a n  a c t i n g  i n d e p e n d e n t  c o u n s e l  t o  s e r v e  
p e n d i n g  r e v i e w  o f  t h e  r e m o v a l  o r  s u s p e n s i o n .

( f )  On t h e  r e q u e s t  b y  a n  i n d i v i d u a l  who was  t h e  s u b j e c t  o f  an 
i n v e s t i g a t i o n  c o n d u c t e d  b y  ar .  i n d e p e n d e n t  c o u n s e l  u n d e r  AS 3 9 . 5 0 . 3 0 C  - 

3 9 . 5 0 . 4 3 0 ,  t h e  t h r e e - j u d g e  p a n e l  m a y ,  i n  i t s  d i s c r e t i o n ,  a w a r d  r e i m ­
b u r s e m e n t  f r o m  t h e  s t a t e  f o r  a l l  o r  a  p a r t  o f  a t t o r n e y s '  f e e s  i n c u r r e d  
b y  che  i n d i v i d u a l  i f

( 1 )  ar .  i n d i c t m e n t  was  r . o t  b r o u g h t  a g a i n s t  t h e  i n d i v i d u a l ;
a n d

( 2 )  t h e  a t t o r n e y s '  f e e s  w o u l d  n o t  h a v e  bee r ,  i n c u r r e d  e x c e p t  
f o r  t h e  i n v e s t i g a t i o n  u n d e r  AS 3 9 . 5 0 . 3 0 0  -  3 9 . 5 0 . 4 3 0 .

S e c .  3 9 . 5 0 . 3 7 0 .  AUTHORITY AND DUT IE S  OF INDEPENDENT COUNSEL,
( a )  N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  an  i n d i v i d u a l  a p ­
p o i n t e d  a s  i n d e p e n d e n t  c o u n s e l  u n d e r  AS 3 9 . 5 0 . 3 6 0 ( b )  h a s ,  w i t h  r e g a r d  
t o  e a c h  n a t t e r  w i t h i n  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  che  i n d e p e n ­
d e n t  c o u n s e l ,  f u l l  p o w e r  a n d  i n d e p e n d e n t  a u t h o r i t y  t o  e x e r c i s e  t h e  

i n v e s t i g a t i v e  a n d  p r c s e c u t o r i a 1 f u n c t i o n s  o f  t h e  a t t o r n e y  g e n e r a l ,  t h e  
D e p a r t m e n t  o f  Law’ , a n d  a n y  o f f i c e r  o r  e m p l o y e e  o f  t h e  D e p a r t m e n t  o f
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Law .  The  i n v e s t i g a t i v e  a n d  p r o s e c u t o r i a l  f u n c t i o n s  c f  ch e  a t t o r n e y  
g e n e r a l  a n d  t h e  D e p a r t m e n t  o f  Law i n c l u d e

( 1 )  t h e  c o n d u c t  o f  p r o c e e d i n g s  b e f o r e  a g r a n d  j u r y ;

( 2 )  t h e  c o n d u c t  c f  i n v e s t i g a t i o n s  a p a r t  f r o m  p r o c e e d i n g s
b e f o r e  a g r a n d  j u r y ;

( 3 )  p a r t i c i p a t i o n  i n  c o u r t  p r o c e e d i n g s  and l i t i g a t i o n ,
e i t h e r  c i v i l  o r  c r i m i n a l ;

( 4 )  a p p e a l  o f  a d e c i s i o n  i n  a c a s e  o r  p r o c e e d i n g  i n  w h i c h  

t h e  i n d e p e n d e n t  c o u n s e l  p a r t i c i p a t e s  i n  a n  o f f i c i a l  c a p a c i t y ;

( 5 )  r e v i e w  o f  d o c u m e n t a r y  e v i d e n c e  f r o m  a n y  s o u r c e ;

( 6 )  c o n t e s t  o f  t h e  a s s e r t i o n  o f  a t e s t i m o n i a l  p r i v i l e g e ;
( 7 )  r e v i ew *  c f  m a t e r i a l  o t h e r w i s e  c o n s i d e r e d  c o n f i d e n t i a l  

u n d e r  s t a t e  l a w  i f  t h e  i n d e p e n d e n t  c o u n s e l  d e t e r m i n e s  t h a t  t h e  m a t e r i ­
a l  i s  g e r m a n e  t o  t h e  i n v e s t i g a t i o n ;

( 8 )  a p p l i c a t i o n  t o  a c o u r t  f o r  a g r a n t  c f  i m m u n i t y  u n d e r  
s t a t e  l a w  t o  a  w i t n e s s ;

( 9 )  a p p l i c a t i o n  f o r  w a r r a n t s ,  s u b p o e n a s , o r  o t h e r  c o u r t
o r d e r s ;

( 1 0 )  i n s p e c t i o n  o r  u s e  o f  an  o r i g i n a l  o r  a  c o p y  o f  a t a x  
r e t u r n  f i l e d  u n d e r  s t a t e  l a v ;  t o  t h e  e x t e n t  t h a t  t h e  a t t o r n e y  g e n e r a l  

c o u l d  o b t a i n  t h e  t a x  r e t u r n  f o r  t h e  p u r p o s e s  o f  an  i n v e s t i g a t i o n :
( 1 1 )  i n i t i a t i o n  o f  a n  i n d i c t m e n t  i n  t h e  name o f  t h e  s t a t e  

a n d  t h e  c o n d u c t  o f  a c r i a i  i n  a  c o u r t  o f  t h e  s t a t e ;

( 1 2 )  c o n s u l t a t i o n  w i t h  t h e  d i s t r i c t  a t t o r n e y  f o r  t h e  d i s ­
t r i c t  i n  w h i c h  a v i o l a t i o n  o f  c h e  c r i m i n a l  l a w  i s  a l l e g e d  t o  h a v e

o c c u r r e d .
( b )  I n d e p e n d e n t  c o u n s e l  may r e q u e s t  t h e  a s s i s t a n c e  f r c r  t h e  

D e p a r t m e n t  o f  Law a nd  t h e  D e p a r t m e n t  o f  L aw  s h a l l  p r o v i d e  t h e  r e ­
q u e s t e d  a s s i s t a n c e .  A s s i s t a n c e  may i n c l u d e  a c c e s s  t o  r e c o r d s ,  f i l e s ,
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or  o t h e r  m a t e r i a l  r e l e v a n t  to a n a t t e r  w i t h in  the j u r i s d i c t i o n  o f  the 
independen t  c o un s e l  and the use o f  r e s o u r c e s  and pe r s onne l  r .e cessa rv  
to the c omp le t i on  o f  the d u t i e s  o f  the independent c o un s e l .

( c )  Independent  c ounse l  may r e q u e s t  the a t t o r n e y  gene ra l  to 
r e f e r  a n a t t e r  r e l a t e d  to  the p r o s e c u c o r i a l  j u r i s d i c t i o n  o f  the inde ­
pendent c o u n s e l .  Independent  c o un s e l  may a c c e p t  the  r e f e r r a l  o f  a 
n a t t e r  f r o n  the  a t t o r n e y  g en e r a l  i f  the ma t t e r  r e l a t e s  t o  a n a t t e r  
w i th in  the  p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  the independent c ounse l  as 
e s t a b l i s h e d  by the  t h r e e - j u d g e  p a n e l .  I f  a r e f e r r a l  i s  a c c e p t e d ,  the  
independen t  c oun se l  s h a l l  n o t i f y  th e  t h r e e - j u d g e  pane l .  Independent  
c oun se l  nay r e q u e s t  the  t h r e e - j u d g e  pane l  to expand the p r o s e c u t o r i a l  
j u r i s d i c t i o n  o f  the  independent c o u n s e l .

( d )  To t h e  e x t e n t  p o s s i b l e ,  independent c oun se l  s h a l l  adhere  to  
the e s t a b l i s h e d  p o l i c i e s  o f  the Department o f  Law with  r e s p e c t  t o  the 
en fo rcement  o f  the s t a t e  c r im in a l  laws .

( e )  Independent  c ounse l  nay d i sm is s  a m a t t e r  w i th in  the p r o s e ­
c u t o r i a l  j u r i s d i c t i o n  o f  the independen t  c ounse l  w i th ou t  c ondu c t in g  an 
i n v e s t i g a t i o n  o r  a t  any t ime b e f o r e  an ind i c tmen t  i s  r e t u r n ed  i f  che 
d i s m i s s a l  i s  c o n s i s t e n t  w i th  the e s t a b l i s h e d  p o l i c i e s  o f  the D ep a r t ­
ment o f  Law w i th  r ega rd  t o  the en fo rcement o f  the s t a t e  c r im i n a l  laws .

( f )  Independent  counse l  a p p o in t e d  under AS 3 9 . 5 0 . 3 6 0 ( b )  s h a l l  
r e c e i v e  compensa t i on  a t  a per diem r a t e  e q u i v a l e n t  t o  the annual r a t e  
f o r  Range 26 under  the s a l a r y  s ch e du l e  e s t a b l i s h e d  under AS 3 9 . 2 7 . 0 1 ) .

( g )  For  the  purpose  o f  c a r r y i n g  ou t  d u t i e s  a s s igned  to  indepen ­
dent c o u n s e l ,  an independent  c ouns e l  has the power to  a p p o in t  s t a f f ,  
t o  f i x  the compensa t ion  o f  s t a f f ,  and to  a s s ign  d u t i e s  t o  s t a f f .  The 
p o s i t i o n s  e s t a b l i s h e d  under t h i s  s u b s e c t i o n  a re  in  che exempt s e r v i c e .  
An i n d i v i d u a l  a p p o in t e d  t o  a p o s i t i o n  under t h i s  s u b s e c t i o n  may bo 
compensated a t  a r a t e  no t ex ceed ing  Range 25 .
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Se c .  3 9 . 5 0 . 3 8 0 .  REPORTS OF INDEPENDENT COUNSEL. ( a )  Indepen­
dent c oun se l  a p p o in t e d  under  AS 3 9 . 5 0 . 3 6 0 ( b )  nay r e p o r t  to the l e g i s ­
l a t u r e  on the a c t i v i t i e s  o f  the independen t  c o u n s e l .  The r e p o r t s  o f  
independent c o un s e l  s h a l l  c o n t a i n  i n f o r n a t i o n  c o n s i d e r e d  a p p r o p r i a t e  
by independent c o u n s e l .

( b )  Independent  c oun s e l  s h a l l  r e p o r t  t o  che t h r e e - i u d g e  pane l on 
the a c t i v i t i e s  o f  the  independent c o u n s e l .  A r e p o r t  under t h i s  
s u b s e c t i o n  s h a l l  s e t  o u t  f u l l y  and c om p l e t e l y  a d e s c r i p t i o n  o f  the
work o f  the independen t  c o u n s e l ,  i n c l u d i n g  the  d i s p o s i t i o n  o f  a l l
c a se s  b rough t  and t h e  rea sons  f o r  d e c l i n i n g  p r o s e c u t i o n  on a mat te r  
w i t h in  the p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  t h e  independent  c oun s e l .

( c )  The t h r e e - j u d g e  pane l  may r e l e a s e  t o  the l e g i s l a t u r e ,  the  
p u b l i c ,  and an i n d i v i d u a l  p o r t i o n s  o f  a r e p o r t  made under (b )  o f  t h i s  
s e c t i o n .  The t h r e e - i u d g e  pane l s h a l l  make a p p r o p r i a t e  o r d e r s  to 
p r o t e c t  the r i g h t s  o f  an i n d i v i d u a l  named in  the r e p o r t  and to  prevent  
undue i n t e r f e r e n c e  w i th  a pending o r  a n t i c i p a t e d  p r o s e c u t i o n .

( d )  The t h r e e - j u d g e  pane l  may c ake  a p o r t i o n  o f  a r e p o r t  under
(b )  o f  t h i s  s e c t i o n  a v a i l a b l e  to  an i n d i v i d u a l  named in  the r e p o r t  and 
i n v i t e  che i n d i v i d u a l  t o  comment o r  o f f e r  f a c t u a l  in f o rm a t i o n  germane 
t o  the comr.encs i n  the  r e p o r t  on che i n d i v i d u a l .  The t h r e e - j u d g e  
pane l  may i n c l u d e  the  comments and the f a c t u a l  i n f o r m a t i o n , in whole 
o r  i n  p a r t ,  in  i t s  p u b l i c a t i o n  o f  the r e p o r t .

S e c .  3 9 . 5 0 . 3 9 0 .  IMPEACHMENT. Independent  c ounse l  s h a l l  adv i se  
the s ena te  o f  c r e d i b l e  and s u b s t a n t i a l  i n f o rm a t i o n  r e c e i v e d  by in d e ­
pendent c oun se l  t h a t  may c o n s t i t u t e  grounds f o r  impeachment . Docu­
ments and r e c o r d s  deve l op ed  by the  independen t  c oun s e l  are a v a i l a b l e  
to the s ena te  o r  the  house o f  r e p r e s e n t a t i v e s  du r ing  ar. impeachment 
p r o c e e d in g .

Sec .  3 9 . 5 0 . 4 0 0 .  LEGISLATIVE OVERSIGHT. ( a )  The j u d i c i a r y
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committees  o f  the  l e g i s l a t u r e  may e x e r c i s e  l e g i s l a t i v e  o v e r s i g h t  
j u r i s d i c t i o n  w i th  r e s p e c t  t o  the  c ondu c t  o f  independen t  c oun se l  anc 
independent c ounse l  s h a l l  c o o p e r a t e  w i t h  the j u d i c i a r y  commit tees  ir. 
the e x e r c i s e  o f  t h e i r  l e g i s l a t i v e  o v e r s i g h t  j u r i s d i c t i o n .

(b )  A m a j o r i t y  o f  m a j o r i t y  p a r t y  members o f  a j u d i c i a r y  commit­
t e e  o r  a m a j o r i t y  o f  m i n o r i t y  p a r t y  members o f  a j u d i c i a r y  committee  
may r e q u e s t  in  w r i t i n g  t h a t  t h e  a t t o r n e y  g ene ra l  r e q u e s t  the a p p o i n t ­
ment o f  independent c o u n s e l .

( c )  Not l a t e r  than 30 days a f t e r  th e  r e c e i p t  o f  the  r e q u e s t  or 
not l a t e r  chan 15 days a f t e r  th e  c omp le t i on  o f  a p r e l im in a r y  i n v e s t i ­
g a t i o n  o f  the n a t t e r  t h a t  i s  t h e  s u b j e c t  o f  the r e q u e s t ,  wh ichever  i s  
l a t e r ,  the a t t o r n e y  g e n e r a l  s h a l l  n o t i f y  the committee o f  a c t i o n  taken 
under the r e qu e s t  and,  i f  a r e q u e s t  f o r  the appo in tment  o f  an in d e ­
pendent c ounse l  has no t  been made by the a t t o r n e y  g e n e r a l ,  why a 
r e qu e s t  has no t been made.

( d )  The r . o t i f i c a t i o n  s h a l l  be p r ov id ed  to  the commit tee on which 
the members making the  r e q u e s t  t o  the a t t o r n e y  g en e r a l  s e rv e  and the 
n o t i f i c a t i o n  may r o t  be r e v e a l e d  t o  any o t h e r  pe rson  u n l e s s  the com­
m i t t e e ,  e i t h e r  on i t s  own i n i t i a t i v e  o r  on che r e q u e s t  o f  th e  a t t o r n ey  
g e n e r a l ,  makes p u b l i c  p o r t i o n s  o f  the n o t i f i c a t i o n  t h a t  w i l l  n o t ,  ir. 
the judgment o f  the comm it te e ,  p r e j u d i c e  the r i g h t s  o f  an i n d i v i d u a l .

S e c .  3 9 . 5 0 . 4 1 0 .  REMOVAL OF INDEPENDENT COUNSEL. ( a )  An i n d e ­
pendent c oun se l  a p p o in t e d  under  AS 3 9 . 5 0 . 3 6 0 ( b )  may be removed from 
o f f i c e ,  excep t by impeachment and c o n v i c t i o n ,  on ly  by the  p e r s o n a l  a c t  
o f  the a t t o r n e y  g en e r a l  and on ly  f o r  good c au se ,  p h y s i c a l  d i s a b i l i t y ,  
mental  i n c a p a c i t y ,  o r  o t h e r  c o n d i t i o n  t h a t  s u b s t a n t i a l l y  impa i r s  the 
performance o f  the d u t i e s  by t h e  independent  c o u n s e l .  I f  the a t t o r n e y  
gene r a l  removes an independent c oun se l  from o f f i c e ,  the a t t o r n e y  
gene ra l  s h a l l  p romptly  r e p o r t  t o  the  t h r e e - j u d g e  pane l  and the
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j u d i c i a r y  commit tees  o f  the l e g i s l a t u r e  the  f a c t s  found and che a c t u a l  
grounds f o r  the remova l .

( b )  The commit tees  s h a l l  make the r e p o r t  a v a i l a b l e  t o  the p u b l i c  
ex cep t  t h a t  each  committee may, t o  p r o t e c t  the  r i g h t s  o f  an i n d i v i d u a l  
named in the r e p o r t  o r  t o  p reven t  undue i n t e r f e r e n c e  w i th  a pending or 
a n t i c i p a t e d  p r o s e c u t i o n ,  d e l e t e  p o r t i o n s  o f  the r e p o r t  o r  de lay  the 
p u b l i c a t i o n  o f  any o r  a l l  o f  the r e p o r t .

( c )  The t h r e e - j u d g e  panel  may r e l e a s e  any o r  a l l  o f  che r e p o r t  
and may make a p o r t i o n  o f  a r e p o r t  f i l e d  under ( a )  o f  t h i s  s e c t i o n  
a v a i l a b l e  t o  an i n d i v i d u a l  named in  the r e p o r t  and i n v i t e  the i n d i ­
v i d u a l  t o  comment o r  o f f e r  f a c t u a l  i n f o rm a t i o n  germane to  t h e  comments 
i n  th e  r e p o r t  on the  i n d i v i d u a l .  The t h r e e - j u d g e  pane l  may in c lud e  
the comments and the f a c t u a l  i n f o rm a t i o n ,  in  whole o r  in  p a r t ,  in i t s  
p u b l i c a t i o n  o f  the r e p o r t .

( d )  An independent c ounse l  removed under t h i s  s e c t i o n  may ob ta in  
j u d i c i a l  r ev iew o f  the removal in a p e t i t i o n  f i l e d  b e f o r e  the t h r e e -  
j udge  pane l  and,  i f  the removal was based on e r r o r  o f  f a c t  o r  law, may 
ob t a in  r e in s t a t em en t  and o t h e r  a p p r o p r i a t e  r e l i e f .  The t h r e e - j u d g e  
pane l  s h a l l  e x p e d i t e  the h ea r ing  and d e c i s i o n  on the p e t i t i o n .

S e c .  3 9 . 5 0 . 4 2 0 .  TERMINATION OF RESPONSIBILITIES OF AN INDEPEN­
DENT COUNSEL. ( a )  The r e s p o n s i b i l i t i e s  o f  an independent counse l
t e rm ina t e  when

( 1 )  the independent c o un s e l  n o t i f i e s  the a t t o r n e y  g ene ra l
t h a t  the i n v e s t i g a t i o n  c f  each m a t t e r  w i t h in  the p r o s e c u t o r i a l  j u r i s ­
d i c t i o n  o f  the independent c ounse l  o r  a c c e p t e d  under AS 3 9 . 5 0 . 3 7 0 ( c )  
has been comple ted or  so s u b s t a n t i a l l y  completed  t h a t  i t  wouid be 
a p p r o p r i a t e  f o r  p r o s e c u t o r s  from the Department o f  Law to  c omp le te  che 
i n v e s t i g a t i o n  o r  p r o s e c u t i o n ;  and

( 2 )  the independent c ounse l  f i l e s  a f i n a l  r e p o r t  under
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AS 3 9 . 5 0 . 3 8 0 .
(b )  The t h r e e - j u d g e  pane l  may a t  any t ime t e rm ina te  the r espon ­

s i b i l i t i e s  o f  an i n d i v i d u a l  a c t i n g  as independen t  c o u n s e l ,  e i t h e r  or. 
i t s  own mot ion  o r  on the r e q u e s t  o f  the  a t t o r n e y  g e n e r a l ,  on i t s  
d e t e rm in a t i o n  t h a t  the  i n v e s t i g a t i o n  o r  each m a t t e r  w i t h in  the p r o s e ­
c u t o r i a l  j u r i s d i c t i o n  o f  the independen t  c oun se l  o r  a c c e p t e d  under 
AS 3 9 . 5 0 . 3 7 0 ( c )  has been comp le ted  o r  so s u b s t a n t i a l l y  comple ted  tha t  
i t  would be a p p r o p r i a t e  f o r  p r o s e c u t o r s  from the Department c f  Law tc 
comple te  the i n v e s t i g a t i o n  c r  p r o s e c u t i o n .  I f  the r e s p o n s i b i l i t i e s  o f  
independen t  c oun se l  a r e  t e rm in a t ed  under  t h i s  s u b s e c t i o n ,  the  indepen ­
dent  c ounse l  s h a l l  f i l e  a f i n a l  r e p o r t  under  AS 3 9 . 5 0 . 3 8 0 .

S e c .  3 9 . 5 0 . 4 3 0  . RELATIONSHIP WITH DEPARTMENT OF LAW. ( a )  Wher. 
a n a t t e r  i s  w i t h in  the  p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  an independent  
c oun se l  o r  has been a c c e p t e d  by an independen t  c o un s e l  under AS 3 9 . -  
5 0 . 3 7 0 ( c ) ,  the Department o f  Law, the a t t o r n e y  g e n e r a l ,  and the p r o s e ­
c u t o r s  o f  the  Department o f  Law s h a l l  suspend each  i n v e s t i g a t i o n  and 
p r o c e ed in g  r e g a r d in g  the  m a t t e r  e x cep t  t o  the ex t e n t  t h a t  independent  
c oun se l  r e q u e s t s  the  a s s i s t a n c e  o f  the Department o f  Law under  AS 3 9 . -  
5 0 . 3 7 0 ( b ) .

( b )  The p r o v i s i o n s  o f  AS 3 9 . 5 0 . 3 0 0  -  3 9 . 5 0 . 4 3 0  do no t prevent  
the  a t t o r n e y  g e n e r a l  o r  an a t t o r n e y  from the  Department o f  Law from 
making a p r e s e n t a t i o n  to a c o u r t  as amicus  c u r i a e  as t o  i s s u e s  r a i s e d  
by a c ase  o r  p r o c e e d in g  in  wh ich an independent  c oun se l  p a r t i c i p a t e s  
in an o f f i c i a l  r o l e .

* S e c .  2 .  AS 3 9 . 2 5 . 1 1 0  i s  amended to  r e a d :
S e c .  3 9 . 2 5 . 1 1 0 .  EXEMPT SERVICE. Un le s s  o t h e rw i s e  p r ov id ed  by 

law, the f o l l ow in g  p o s i t i o n s  in  the s t a c e  s e r v i c e  c o n s t i t u t e  the 
exempt s e r v i c e  and a r e  exempt from the  p r o v i s i o n s  o f  t h i s  c h a p t e r  and 
the r u l e s  adop ted  under  i t :

-12-
________________________________________________________________________________________________________________________   L



( 1 )  pe rsons  e l e c t e d  t o  p u b l i c  o f f i c e  by popu la r  v o t e  o r  
a p p o in t e d  t o  f i l l  v a c an c i e s  in e l e c t e d  o f f i c e s ;

( 2 )  j u s t i c e s ,  j u d g e s ,  m a g i s t r a t e s ,  anc employees o f  che 
j u d i c i a l  branch in c l u d in g  employees o f  the  J u d i c i a l  C oun c i l ;

( 2 )  employees o f  the s t a t e  l e g i s l a t u r e  and i t s  ag en c i e s ;
( 4 )  the  head o f  each p r i n c i p a l  department in  the ex e cu t iv e

b r a n c h ;
( 5 )  o f f i c e r s  and employees o f  the U n i v e r s i t y  o f  A la sk a ;
( 6 )  c e r t i f i c a t e d  t e a c h e r s  and n o n c e r t i f i c a t e d  employees 

employed by a r e g i o n a l  e d u c a t i o n a l  a t t end an c e  a rea  e s t a b l i s h e d  and 
o rg an i z e d  under AS 1 4 . 0 8 . 0 3 1  -  1 4 . 0 8 . 0 4 1  t o  t e a c h  i n ,  a dm in i s t e r ,  o r  
o p e r a t e  s c h o o l s  under  the c o n t r o l  o f  a r e g i o n a l  e d u c a t i o n a l  a t t endance  
a rea  s c h o o l  b o a rd ;

( 7 )  c e r t i f i c a t e d  t e a c h e r s  employed by the Department c f  
Educa t i on  as c o r r e sp ondence  t e a c h e r s  o r  t e a c h e r s  in s k i l l  c e n t e r s  
o p e r a t e d  by the Department o f  E d u c a t i o n ;

( 8 )  p a t i e n t s  and inmates employed in s t a t e  i n s t i t u t i o n s ;
( 9 )  p e rs ons  employed in  a p r o f e s s i o n a l  c a p a c i t y  t o  make a 

t empora ry  o r  s p e c i a l  i n q u i r y ,  s tudy  o r  exam ina t i on  as a u t h o r i z e d  by 
the  go ve rn o r ;

( 1 0 )  members o f  b o a r d s ,  c omm iss ions ,  o r  a u t h o r i t i e s ;
( 1 1 )  the  o f f i c e r s  and employees  o f  the f o l l ow in g  b o a rd s ,  

c ommiss ions ,  and a u t h o r i t i e s :
(A) A laska Gas P i p e l i n e  F inanc ing  A u t h o r i t y ;
(B) A laska Permanent Fund C o r p o r a t i o n ;
(C) A laska Energy C en te r ;
(D) A laska I n d u s t r i a l  Development A u t h o r i t y ;
(E) A laska Commercia l  F i s h e r i e s  Ent ry Commission
(F) A laska Commission on Po s t se c onda ry  Educa t i on
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( 1 2 )  che e x e c u t i v e  s e c r e c a r y  and l e g a l  c ouns e l  c f  the A laska  
M un i c i p a l  Bond Bank A u t h o r i t y ;

( 1 3 )  p h y s i c i a n s  l i c e n s e d  to p r a c t i c e  in  t h i s  s t a t e  and 
employed by the d i v i s i o n  o f  n en t a l  h e a l t h  and deve lopmental  d i s a b i l i ­
t i e s ,  Department o f  H e a l t h  and S o c i a l  S e r v i c e s ;

( 1 4 )  p e t r o l eum  eng inee rs  and p e t r o l eum  g e o l o g i s t s  employed 
in  a p r o f e s s i o n a l  c a p a c i t y  by the Department o f  N a t u r a l  Resources and 
by the O i l  and Gas C on se rv a t i on  Commission,  e x cep t  f o r  those  employed 
in the  d i v i s i o n  o f  g e o l o g i c a l  and g e o ph y s i c a l  s u rveys  in the D epa r t ­
ment o f  N a t u r a l  R e s o u r c e s ;

( 1 5 )  o f f i c e r s ,  a g en t s ,  and employees o f  the A l c o h o l i c  Eever-  
age C on t r o l  Board g ran ted  l im i t e d  peace o f f i c e r  powers by the A l c o ­
h o l i c  Beverage C on t r o l  Board  under AS 0 4 . 0 6 . 1 1 0 ;

( 1 6 )  pe rsons  employed by the d i v i s i o n  o f  marine t r a n s p o r t a ­
t i o n  as mas te rs  and members o f  the crews o f  v e s s e l s  who op e r a t e  the 
s t a t e  f e r r y  system and who are  covered  fcv a c o l l e c t i v e  ba rga in ing
agreement p r ov id ed  in AS 2 3 . 4 0 . 0 4 0 ;

( 1 7 )  o f f i c e r s  and employees o f  the  s t a t e  who r e s i d e  in
f o r e i g n  c o u n t r i e s ;

( 1 8 )  employees o f  the A laska  Sea food  Marke t ing  I n s t i t u t e ;
( 1 9 )  f i r e f i g h t e r s  employed fcv the Department o f  Na tu ra l

Resou r ce s  f o r  a f i r e  emergency;
( 2 0 )  employees o f  the O f f i c e  o f  the Governor and the o f f i c e  

o f  the  l i e u t e n a n t  g o v e rn o r ,  i n c l u d in g  the s t a f f  o f  the g o v e rn o r ’ s
m an s i on ;

( 2 1 )  Employees o f  the C i t i n e n s '  Adv is o ry  Commission or. 
Fede r a l  Areas  in A laska  (AS 4 1 . 3 7 . 0 1 0 ) ;

( 2 2 )  you th  employed by the  Department o f  N a t u r a l  Resources  
under  the You th Employment and S tuden t  I n t e rn  programsj_
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2
3

4

5
6
7

8
9

10

11
12
1 3

14

1 5

16
17

1 8

1 9

20
21
22
2 3

2 4

2 5

2 6

2 7

2 8

2 9

(23 ) i n d e p e n d e n t  c o u n s e l  a n d  t h e  s t a f f  o f  i n d e p e n d e n t  cour .-

s e l  a p p o in t e d  under  AS 3 9 . 5 0 . 3 6 0 ( b ) .
*  S e c .  3 .  Th i s  Act  cakes e f f e c t  i n n e c i a t e l y  in  a c c o r d an ce  w ith  AS 0 1 . -  

1 0 . 0 7 0 ( c ) .



Official Business

( K l z s k z  ^ > iz d z  J ilz a k s k d ir z z

H o u s e  o f  R e p r e s e n t a t i v e s

Pouch V 
Stas* Capitol 

Juneau, Alaska 99811

M E M O R A N D U M

DATE: March 6, 1985

T O : All lawmakers

SUBJECT: Special Prosecutor

FECM: Representative Fritz Pettyjc

Dear Colleague:

I enclose a copy of Chapter 39 of Title 28 of the United States Coce. I 
am preparing a bill which will be substantially similar to this Chapter.

Any carments or suggestions you night have in this regard would be 
appreciated.

F P /d w
e n d



.1 I »l M l  .1 /1  I t  I  — I* 1 (1 M - I ' i lM I K K

n i A I T K K  .1!)— I N D E P E N D E N T  C O U N S E L  1

5r«
591 A pp licab ility  o f provfMiMit o f  »Nii chapter
' g? App lica tion  fm  n|ipoiiilHM'Ol o f n 2 bub pi'll

t lrn t itu in s r l.
591 D e l i n  o f i h r  ( liv ji iin i o f  i l i r  c o w l
'9 4  A lilV itirify am i ilii lic s  o f a ? im lr |H m lrn l

c e io o r l

S'rc
.'95 R rpm iin p  nm l congressional oversight
59f« R rm ovn f o f a 2 I jo lr i^ m frn l c o u o if l. (con i- 

ontSoo «»f o ffice 
'9 7  M rlnfiniisfiip  » iih  D rp a rt llt r ii t  o f  lu s t ie r  
'9 8  Irt in ir ta lin it  o f  i l f r c l  o f  chapter

1 A no the r chapter .19, com pris ing  i fc l i o n t  .'81 to  589 o f  this l l l l r .  l i  i f f  o il!  niitr
2 So in o rig in a l P rob ab ly  1 I100I1I r r .n l " a n "
198J  Amendment. F ob  I 97 -4 (19 , f o r "  in  I f ir  chapter heading ami In l lc rm  592 , 591, 

5 7 ( f ) ( 1 ) (A ) ,  Jan . .1, 198.1, 9 6  S u i .  2019 , f i ih ' th  no,f  596 o f  l l i r  nnnlysls 
li lte d  "independent c ou nse l"  fo r "spec ia l p rn s rn i-

*1 5 9 1 .  A p p l i c a b i l i t y  o f  p i o v l s l n n s  o f  l l i h  c h a p t e r
( n )  T h e  A lt o r n t * y  G e n e r a l  s h a l l  c o n d o r !  n i l  i n v e s t ig a t i o n  p u r n i i n i i l  l o  ( l i e  p r o v i s io n s  

o f  t li i f i  c h a p t e r  w h e n e v e r  t h e  A t t o r n e y  G e n e r a l  r e c e i v e s  i n f o rm a t i o n  s u f f i c i e n t  t o  
c o n s t i t u t e  g r o u n d s  t o  in v e s t ig a te ?  t h a t  a n y  o f  t h e  p e r s o n s  d e s c r ib e d  in  R u b s e c t io n  ( b )  
o f  tin ’ s  s e c t i o n  l i a s  c o m m i t t e d  a  v i o la t i o n  o f  a n y  F e d e r a l  c r im in n l  la w  o t h e r  t l i a n  a  
v i o la t i o n  c o n s t i t u t i o n  a  p o t t y  o f f e n s e .

( b )  H i e  p e r s o n s  r e f e r r e d  t o  In  s u b s e c t i o n  ( a )  n f  l i d s  s e c t i o n  a r e —
( 1 )  t l i e  P r e s i d e n t  a n d  V ic e  P r e s i d e n t ;
( 2 )  a n y  in d i v i d u a l  s e r v i n g  in  n  p o s i t i o n  l i s t e d  in  s e c t i o n  5 1 1 2  o f  t i t le  5 ;
( 3 1  a n y  i n d i v i d u a l  w o r k i n g  in  tin ? E x e c u t i v e  O f f i c e  o f  t l ip  P r e s i d e n t  w h o  is

c o m p e n s a t e d  a t  o r  a b o v e  n  r a t e  e q u i v a le n t  t o  b » v r l I I  o f  t h e  E x e c u t i v e  S c h e d u le  
u n d e r  s e e l io n  5 3 1 3  o f  t i t l e  5 ;

( 4 )  a n y  A s s i s t a n t  A t t o r n e y  G e n e r a l  a n d  a n y  in d i v i d u a l  w o r k i n g  in  t h e  D e p a r t -  * 
m c n t  o f  . l u s t i e r  c o m p e n s a t e d  a t  n  r a t e  a t  o r  a b o v e  lo v e !  I l l  o f  t h e  E x e c u t i v e  
S c h e d u le  u n d e r  s e c t  io n  5 3 1 4  o f  t i l l e  5 ;

( 5 )  I h e  D i r e c t o r  o f  C e n t r a l  I n t e l l i g e n c e ,  t h e  D e p u t y  D i r e c t o r  o r  C e n t r a l  
I n t e l l i g e n c e ,  a n d  t h e  C o m m i s s i o n e r  o f  i n t e r n a l  R e v e n u e ;

( 5 )  a n y  in d i v i d u a l  w h o  h e ld  a n y  o f f i c e  o r  p o s i t i o n  d e s c r i b e d  in  a n y  o f  p a r a ­
g r a p h s  ( I )  t h r o u g h  ( 5 )  o f  l l i i s  s u b s e c t i o n  d u r i n g  th e  p r r i n d  c o n s i s t i n g  o f  t h e  
in c u m b e n c y  o f  I h e  P r e s i d e n t  s u c h  i n d iv id u a l s c r v r s  p lu s  o n e  y e a r  a f t e r  s u c h  
i u c i im b r n r y .  h u t  in  n o  e v e n t  l o n g e r  t h a n  tw o  \ e a r s  a f t e r  t h e  in d iv id u a l le a v e s  
o f f i c e ;

( 7 |  a n y  in d i v i d u a l  d o s c r i b r d  in  p a r a g r a p h  ( 5 )  w h o  c o n t in u e s  t o  h o ld  o f f i c e  f o r  
n o t  m o r e  I l i a n  DO d a y s  I n t o  t h e  t e r m  o f  t h e  n e x t  P r e s id e n t  d u r i n g  t h e  p e r i o d  a u r l i  
i n d i v i d u a l  s e r v e s  p lu s  o n e  y e a r  a f t e r  s u r h  in d i v i d u a l  le a v e s  o f f i c e ;

( 8 )  t h e  c h a i rm a n  a n d  t r e a s u r e r  o f  t h e  p r i n c i p a l  n a t i o n a l  c a m p a ig n  c o m m i t t e e  
s e e k i n g  t h e  e le c t i o n  o r  r e r l e c t i o n  o f  t h e  P r e s i d e n t ,  a n d  n n y  o f f i c e r  o f  t h e  
c a m p a ig n  e x e r c i s i n g  a u t h o r i t y  a t  t h e  n a t i o n a l  l e v e l ,  s u c h  a s  t h e  c a m p a ig n  
m a n n g e r  o r  d i r e c t o r ,  d u r i n g  t h e  in c u m b e n c y  n f  t h e  P r e s i d e n t .

( c l  W h e n e v e r  t h e  A t t o r n e y  G e n e r a l  r e c e i v e s  i n f o rm a t i o n  s u f f i c i e n t  t o  c o n s t i t u t e  
g r o u n d s  t o  in v e s t ig a t e  ( h a t  a n y  p e r s o n  n o t  d e s c r i b e d  in  s u b s e c t i o n  ( h )  o f  t h i s  s e c t io h  
h a s  c o m m i t t e d  n v i o la t i o n  o f  a n y  F e d e r a l  c r im in a l  la w  o t h e r  t h a n  a  v io la t i o n  
c o n s t i t u t in g  a  p e t t y  o f f e n s e ,  t h e  A t t o r n e y  G e n e r a l  m a y  c o n d u c t  a n  in v e s t ig a t i o n  a n d  
a p p ly  f o r  a n  in d e p e n d e n t  c o u n s e l  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  I f  t h e  
A t t o r n e y  G e n e r a l  d e t e r m i n e s  t h a t  i n v e s t ig a t i o n  o f  s u r h  p e r s o n  |»y t h e  A t t o r n e y  
G e n e r a l  o r  o t h e r  o f f i c e r  o f  t h e  D e p a r t m e n t  o f  J u s t i c e  in a v  r e s u l t  in  a  p e r s o n a l ,  
f i n a n c i a l ,  n r  p u l i l i r a !  c o n f l i c t  o f  i n t e r e s t
M d iM  P i i I i  I ,  0 5 .5 * 1 .  T it le  V I .  6 l i f l l f n ) .  ( M  J li PITS. !»;* S l:«t IVC7. :tm l n iiirii< le i| h » b | .  
ot i i i*i , »>* ;i, tt:i), J a n  a. h im a . o n  s o u  •.'u .tji. ; a i o n

198.1 Amendment. S iihw i f:«l F ill*  f . 07  dUO S n b i .r  ( l iH 1) |« l  Pub t *»7 4 in , f  1. t id u lj .
5 1(h ) ( 1). M lb i li lu li i l "iiifeM ii.U im t miUJi iVnf In  I tali «t M'frtt ih i In  am  im tn iUn .il u m lin p  in tlie
constitu te rom m ls  in  in trs fip .ifc ' fi«r " sp it i f i*  I's iiM lm *  O ll i i e  " I  l ln  I V m iIm iI. ;m iw isi;n ii
in fn rn t.i lin n " a th r  ' ’ fin* A t ln im i   I re  A0<9m i l i n i i | > l  im b i i i lm l n n iL in p  in llic
i l l ' * ' "  In  in *  f l i |« n f ( t n n f  lln  t h i i . i e i  ,n n lt l> e n h  D*

D hit'/
n r i o r  *»f CV iiInd  l i n r l l i fm r c  nm l the (.‘mmols 
sinner o f  In te rn a ) Revenue, nny «‘f  I l i r  winter who 
l i r l i l  o ffice  d o lin g  l l i r  (n ru ndK iiry  n f  ib r  |*m ii lrn l 
they i f f i c i l  p lu s one year l l i r ie a f t r i  but i l l n o  
event I w o. no lm tiv lilu .il ««rb n\ Ib r  latter H ill in 
i l f l l r r  no! m in e  lim n 9 0  afnys In to  Ib r  term  n f the 
liea l r i f i i i l r n !  cturlng l l ic  ilidh  idnn l'i service plus 
amr year aiiec lie I r a v e  n fi le r , and Ib r  chairm an , 
trensiire r. nnd any nfTicrr e ie rcising  au th n illy  at 
Ib r  national leve l n f  the campaign fo r the rrr lcc* 
(Io n  o f l l ic  P resident du ring  h it inrnm bency , fo r 
reference lo  nny Ind ividua l w orking in llic  foectr* 
live  O ffice  n f th e  President unit compensated • (  n 
ra le  not I rs i  I lia n  the annua l ra le  c f  bwlic pay 
p io v ii lc d  fo r  leve l IV  o f  Ihe  l i i r r i i l i v e  Schedide 
under t rc lin n  5 J I3  n f T i l le  5, any Individual 
w ork ing  In the D e p i r lm rn l <>( lo i l ic e  nnd com- 
pem a led  af a ra le  not le u  than the annm t vale o f  
basic pay p rov ided  fo r  leve l I I I  o f  ihe F .xeru llve 
Schedu le under s c r lln n  5314 o f  T ille  3, any A u l i l -  
ant A tln rn e y  G en e ra l, the D irec to r o f  C en tra l 
In te lligence , Ih e  D epu ty  D ire c to r o f  C en tra l Intel* 
ligence, and the C om m iii ln n r r  n f ln lr r n . i l R eve­
nue. any ind iv idua l w ho he ld  any n ftic r n r pod- 
th in  d ew r llt fd  In  any o f  p a iag rap h i ( I )  through 
( 4 )  o f  this aubiecUnn during  the h»curnl>ency oi* 
the P resident o r  d u ring  the period  the tart preced­
ing F redden t h e ld  on ice, i f  such preceding P red- 
den i w ai o f  Ihe  came p o litica l p a r ly  as ihe  incum ­
bent P redd en t, and  any o lf l r e r  n f Ihe p rincipal 
n ationa l cam paign c om m llle e  arek liif. the election 
o r  re f le c tion  o f  the P rrdd en t.

S i iW c  (c ) . P ub  I . .  9 7 -4 0 9 , 4 4 (g )(2 ) . added 
aubsec. (c ).

F ffc c t l» e  f ]a te . Section t  ̂  o f  Pub  I . .  95  521 
p rov ided  that: "F aeep t as p rov ided  In  this iec- 
(Inn , the amendments made by this title (enacting 
lid s  chapter and  sections 49 , 528 , and 529 n f this 
l i l l f )  sh a ll take  efTect on  ihe d a le  o f  the enactment 
o f  this A rt  (D e l 2f \  I978J . I h e  p rovis ions o f  
c lin p fr r  .19 o f t it le  78 o f  the (h i i l r d  S lates C ra le, as

udd fd hy i n  linn  M il o r this A i l .  sha ll nn | apply 
lo  s p r t i li i  in fn im illion  r rn h t - r t  by itir A ltn rile y  
(h i i c i . i l  pm  mi.m l to  s rt lm it ' ( I t  o f  su rh  fill*- 28, II 
(be A lb u n e y  f **-••*m l den im ines rb.it .

" ( I I  M li ll 'p i * ll i r  in fn rinn lim i Is d i i - r l l y  re- 
luted In  a p in in  i l l  b ill p rin ting al l l i r  lim e such 
s p n i f i r  iiifo riiia lim i is re< riv ed  by tlie A lto rn ry  
G enera l;

" (2 )  su rh  i | i o  U ir In rm m atlm i is re la ted  fo  a 
matter which has been presented lo  a grand 
ju ry  and Is received by the A tln in ey  G ene ra l 
w ithin n o r  hum tird  and e ig ldy  days o f  the date 
o f  the n tac lm en f o f this Act (n e t . 26, |9 7 8 | ; o r

" (.1 |  sin h specific In fm m a llo n  is rela ted to an 
inv riiign tinn  that Is pending at the tim e such 
specific In fo rm ation  is received hy th r  A ttorney 
G enera l, and sn r li specific In fo rm ation  is »e 
ceived hy the A ttorney (Jen e ra l w ith in  ninety 
days o f  ihe da le  o f Ihe rnnc ln ien t o f  t ills  A rt  
(G e l 76, 1918 ),M
( ‘n n llngen ry  fu n d  fo r Indepemtent f ’mmsels. 

Seel ion 6 0 1 (c ) o f  Ih ib .l. 95  -521, as amended 
P u h . l . 9 7 -4U 9 , $ 7 (c )(7 ). Jan 3. 1981. 9 6  S lat 
70.19, p rovided  that! " th e re  a re  an fh o t ire d  to  be 
npp rop iin led  fo r ra th  fiscal year such sums as 
may t*c necrssnry. |«s be fir fd  l*y Ihe D epartm ent 
o f  Jus llce as a contingent fund fo r  the use o r  any 
independent counsels np|M»inted under chapter 39 
(re la ting  lo  spccinl prosecutor (Independent ron n - 
s e l ) )  o f  l i l l r  28 tif the Un ited  S lates Code |ih is  
chapter} III Ihe carry ing  m il o f  fu n r lin n s  under 
such chapter "

l^ g ls t a t l f r  l l ls t n r y .  F o r legislative h is to ry  and 
pu ip tH f o f  Pub  t .  9 5 - ' 2 l ,  tec 1978 U S .  Code 
Cong, and A dm  News, p  4 216  See, ahn , Pub .L . 
Q 7-409 . 1987  U S  C ode  Cong and  A dm  News, 
p  3537
I Ib ra ry  R r f r r r n r r i

A llO fiieV  t ie n e r .l l *^6
C I S  A lti» riiry  G ru c r .d  44 2 fo  I '

5  5 9 2 .  A p p l l r o t l o n  f o r  n p p o l i i t m r u l  o f  n  1 i i t d r p r n d r i i t  c o t i n a r l
( n ) ( l )  U p o n  r e c e i v i n g  i i t f o r n iR l t o n  l l i n t  t h e  A t t o r n e y  G e n r r n l  r le lo rm tn e R  Is  s u f f i ­

c ie n t  t o  c o u s t i t u t o  g r o u n d s  t o  i o v r f l t i g n t e  t h a t  n n y  p e r s o n  c o v e r e d  b y  t h e  A c t  h n s  
e n g n g o d  In  c o n d u c t  d e s c r ib e d  In  R u b f lc c t io n  ( 3)  o r  ( r )  o f  s e c t i o n  5 9 1  o f  l l i l a  t i t l e .  H ie  
A t t o r n e y  G e n e r a l  r I i r I I  c o n d u c t ,  f o r  a  p e r i o d  n o t  t o  e x c e e d  n in e t y  d a y s ,  s u c h  
p r e l im i n a r y  i n v e s t ig a t i o n  o f  t h e  m a t t e r  n R . Ih e  A t t o r n e y  G e n e r a l  d e e m s  a p p r o p r i a t e .  
I n  d e t e r m i n i n g  w h e t h e r  g r o u n d s  l o  I n v e s t ig a t e  e x i s t ,  t h e  A t t o r n e y  G e n e r a l  s h a l l  
c o n s i d e r—

( A I  t h e  d e g r e e  o f  s p e c i f i c i t y  o f  t h e  i n f o rm a t i o n  r e c e i v e d ,  a m i 
I I I )  t h e  c r e d i b i l i t y  o f  t h e  s o u r c e  o f  t h e  i n f o rm a t i o n .

( 2 )  I 11 c o n d u c t in g  p r e l im i n a r y  in v e s t ig a t i o n s  p u r s u a n t  t o  t h i s  s e c t i o n ,  t h e  A t t o r n e y  
G e n e r a l  s h a l l  h a v e  n o  a u t h o r i t y  l o  c o n v e n e  g r a n d  j u r i e s ,  p le a  b a r g a i n ,  g r a n t  
im m u n i t y ,  o r  i s s u e  R iib p e n n s .

( h ) ( 1 )  I f  t h e  A t t o r n e y  G e n e r a l ,  u p o n  c o m p le t i o n  n f  I h e  p i e l i i n i n a r y  i n v e s t ig a t i o n ,  
f i n d s  t h a t  t h e r e  a r e  n o  r e a s o n a b le  g r o u n d s  t o  b e l i e v e  t h a t  f u r t h e r  i n v e s t ig a t i o n  o r  
p r o s e c u t i o n  Is  w a r r a n t e d ,  t h e  A t t o r n e y  G e n e r a l  s h a l l  s«» n o t i f y  ( h e  d iv i s i o n  o f  t h e  
c o u r t  s |H ? c i f ie d  in  s e c t i o n  5 9 1 ( a )  o f  t h i s  t i t l e ,  a n d  H ie  d iv i s i o n  n f  I h e  n u n  I  s h a l l  h a v e  
n o  p m v e r  l o  a p p o in t  a  1 in d e p e n d e n t  c o u n s e l .

( 2 )  S n e l l  n o t i f i c a t i o n  s h a l l  l i e  b y  m e m o r a n d u m  c o n t a i n i n g  a  s u m m a r y  o f  t h e  
i n f o r m a l i o a  r e c e i v e d  a n d  a  s u m m a r y  o f  I h e  r e s u l t s  o f  a n y  p i e l i i n i n a r y  I n v e s t ig a t i o n .

( 1 )  S u c h  m e m o r a n d u m  s h a l l  n o t  l i e  r e v e a le d  t o  a n y  i n d i v i d u a l  o u t s id e  t h e  d iv i s i o n  
o f  t h e  c o u r t  n r  t h e  D e p a r tm e n t  n f  J u s t i c e  w it h o u t  l e a v e  o f  f lu *  d iv i s io n  of  t h e  r o u r t .



C v M l*  I f  I I h * A t t o r n e y  G r im m l .  t ip rm  n m i p le l i o f i  o f  t h e  f i r e l im i im r y  I n v e s t ig a t i o n ,  
f in d s  r e a s o n a b le  g r o u n d s  t o  b e l i e v e  H in t  f u r l  h e r  i n v c n t lg n l i n n  o r  p r o s e c u t i o n  Is  
u n r r n n l e d ,  o r  i f  n in e t y  d a y s  e la p s e  f r o m  t h e  r e c e ip t  o f  th e  i n f o rm a t i o n  w i t h o u t  n 
d e t e rm in a t i o n  h y  t l i e  A t t o r n e y  G e n e r a l  t h a t  t h e r e  a r c  n o  r e a s o n a b le  g r o u n d s  t o  
b e l i e v e  thx it f u r t h e r  i n v e s t ig a t i o n  o r  p r o s e c u t i o n  is  w a r r a n t e d ,  t h e n  t h e  A t t o r n e y  
G e n e r a l  s h a l l  a p p ly  t o  t h e  d e  i s io n  o f  t h e  c o u r t  f o r  t h e  a p p o in tm e n t  o f  n ' in d e p e n ­
d e n t  c o u n s e l .  I n  d e t e rm in i n g  w h e t h e r  r e a s o n a b le  g r o u n d s  e x is t ,  t o  w a r r a n t  f u r t h e r  
i n v e s t ig a t i o n  o r  p r o s e c u t i o n ,  t h e  A t t o r n e y  G e n e r a l  s h a l l  c o m p ly  w it h  t h e  w r i t t e n  o r  
o t h e r  e s t a b l i s h e d  p o l i c i e s  o f  Ih e  D e p a r t m e n t  o f  J u s t i c e  w ith  r e s p e c t  t o  t h e  e n fo r c e *  
i i i v n t  o f  c r im i n a l  la w s .

1 2 )  ! f - ~
( A )  a f t e r  t h e  f i l i n g  o f  n m e m o r a n d u m  u n d e r  s u b s c r t i n n  ( b )  o f  t h i s  s e c t i o n ,  th e  

A t t o r n e y  G e n e r a l  r e c e i v e s  a d d i t i o n a l  I n f o rm a t i o n  s u f f i c i e n t  t o  c o n s t i t u t e  
g r o u n d s  t o  i n v e s t ig a t e  a b o u t  t h e  m a t t e r  t o  w h ic h  s u c h  m e m o r a n d u m  r e ln le d ,  
a n d

( I D  I h e  A t t o r n e y  G e n e r a l  d e t e rm in e s ,  a f t e r  s u c h  a d d i t i o n a l  i n v e s t ig a t i o n  a s  
t h e  A t t o r n e y  G e n e r a l  d e e m s  a p p r o p r i a t e ,  t h a t  r e a s o n a b le  g r o u n d s  e x i s t  l o  
w a r r a n t  f u r t h e r  i n v e s t ig a t i o n  o r  p r o s e c u t i o n ,  

t h e n  t h e  A t t o r n e y  G e n e r a l  s h a l l ,  n o t  I n t e r  t h a n  n in e t y  d a y s  a f t e r  r e c e i v i n g  s u c h  
a d d i t i o n a l  i n f o r m a t i o n ,  n p p ly  t o  t h e  d iv i s i o n  oT  t h e  c o u r t  f o r  t h e  n p p o in t r n e n t  o f  n 1 
in d e p e n d e n t  c o u n s e l .

( d ) ( 1 )  A n y  a p p l i c a t i o n  u n d e r  t h i s  c h a p t e r  s h a l l  c o n t a in  s u f f i c i e n t  i n f o rm a t i o n  t o  
a s s i s t  t h e  d iv i s i o n  o f  t h e  c o u r t  l o  s e le c t  a  1 In d e p e n d e n t  c o u n s e l  n n d  t o  d e f i n e  t h a t  
i n d e p e n d e n t  c o u n s e l ' s  p r o s e c u t o r i a l  ju r i s d i c t i o n .

( 2 )  N o  n p p l i r n l i o n  o r  a n y  o t h e r  d o c u m e n t s ,  m a t e r i a l s ,  o r  m e m o r a n d u m s  s u p p l i e d  
t o  t h e  d iv i s i o n  n f  t h e  c o u r t  u n d e r  t h is  c h a p t e r  s h a l l  l i e  r e v e a le d  l o  n n y  in d iv id u a l 
o u t s i d e  t h e  d iv i s i o n  o f  t h e  c o u r t  o r  t h e  D e p a r t m e n t  o f  J u s t l r e  w i t h o u t  l e a v e  o f  t h e  
d iv i s i o n  n f  I h e  c o u r t .

( r )  T h e  A t t o r n e y  G e n e r a l  m a y  n s k  n 1 in d e p e n d e n t  c o u n s e l  t o  a c c e p t  r e f e r r n l  o f  n 
m a t t e r  t h a t  r e l a t e s  t n  a  m a t t e r  w i t ld n  t h a t  i n d e p e n d e n t  c o u n s e l ' s  p r o s e c u t o r i a l  
j u r i s d i c t i o n .

( f )  T h e  A t t o r n e y  G e n e r a l ' s  d e t e rm in a t i o n  u n d e r  s u b s e c t i o n  ( c )  o f  t h i s  n c r t l o n  t o  
a p p ly  t o  t h e  d iv i s i o n  o f  t h e  c o u r t  f o r  t h e  a p p o in tm e n t  o f  a  * In d e p e n d e n t  c o u n s e l  n h h l l  
n o t  l i e  r e v i e w n h le  in  n n y  c o u r t
(A d d ed  P u b . I , .  9 5 - 5 2 1 ,  T i l le  V I .  4 (i01(n ), O ct. 7 5 , W 78 . 9 2  5 ta t IflfiR . and  am end ed  P ii |» .L  
9 7 -4 (1 9 , 54  2 ( a ) ( 1 ) ,  4 (h ) (e ) . J a n . H, M R1. 9G S la t .  20.19-211 I t . )

I S o  in m ig in a l P robab ly  shou ld  » n d  " in " .
198.1 Amendment. S u tu re  ( • ) .  r u b  I. 9 1  409 ,

9 4 (b ), substituted d ir rc t ln n , ftrstgnx frd  g i r  ( I ) ,  
ihn l iip en  receiving in fo rm a tion  that (he A ttorney 
G ene ra l determ ine* I* n i f l l r le n l to  constitute 
g round* lo  Investigate that any person covered by 
Ihe A ct l»ai engaged in conduct d e v rib ed  In 
subsection ( a )  o r  (c )  o f  «eclinn 5 9 | o f  th*a t ille , Ike 
A tlo rn e y  G enera ! sh a ll conduc t, fo r  a period  not 
to  c u r e d  ninety day*. *«ch p re lim ina ry  Investiga- 
tion n f  the m i l le r  a t  the A tto rn ey  G enera l deem i 
app rop ria te , m id that in determ ining whether 
g round* to  h iv rtt ig a le  exist, I h r  A tto rney  G enera l 
sh a ll consider Ihe  rtrgree o f  ipec ific ily  o f  the 
in fo rm a tion  received anil Ihe  c red ib ility  o f  the 
* o u r t f  o f  the in fo rm a tion  fo r  p rovis ion  that the 
A lto rn ry  G en e ra l, upon receiving ipec iflc  in fo r- 
m it io n  that any o f  the persons described in tec* 
lio n  3 9 1 (b ) o f  th l*  t it le  bad engaged In conduct 
described In  section ' 9 | ( a )  o f  tbte t it lr , * a *  lo  
c om lu r i, fo r  a p e riod  not l o  esreed  ninety day*,
*u rh  p ie lim inn ry  ltiv r* lig a t(n n  o f  the matter •*  the 
A lto rn ry  (Jen c r.il deemed app rop ria te , and fir fried 
par ( 7 )

SuKwc ( h K I )  Tub  I . 9 7 -4 0 9 , f  ? (a ) ( IH A ) ,  
substituted " Independen t crMinvel" fo r "spec ia l 
p row i u li i r "

Tub I .  9 7 -4 (t9 , 9 ^ fc ), substituted "th a t there 
a re  no rea*onah lr g round* rn believe that fu rthe r 
Investigation o r  p rosecution  I* w arran ted " fo r 
"th a t Ihe m atter i* *n un*uh*lan tla ted that n o  
fu rth e r Investigation n r p ro*ee tilion  I* warranted*'.

Subtec. ( c K I )  r t ib .L  97-407,  « 2 (a X IX A ). 
substituted "independent c ou nse l"  fo r  "spec ia l 
prosecutor"

Pub L 9 7 -4 0 9 , |  4 (d ) (1 ) , substituted " fin d s  
reasonab le g round* In  believe that fu rth e r investi­
gation n r p rosecution I* w arran ted " fo r  " fin d *  the 
m atter w arran t* fu r lh r r  Investigation o r  p rosecu ­
t io n "  a fte r ‘ ‘p re lim ina ry  ln ve * llg a lln n t" .

P u b , I .  97  4 0 9 . 9 4 (d ) (7 ) , substituted " th a t 
there are n o  reasonab le g round* to  h e lle v r that 
fu rth e r inves llg atlon  o r  p rosecution Is warranted'* 
foe "th a t the matter I* so unsubstantiated a* not lo  
w arrant fu rthe r Investigation nr p rosecution "

Pub 1. 9 7 -4 0 9 , 4 4 (d ) (3 ) .  added p rov is ion  that 
in determ in ing whether reasonab le g round* exist 
to  w anan t fu rth e r Investigation, the A ttorney 
G enera l sh a ll com p ly  w ith w ritten o r o ther estab ­
lished policies o f (he D epartm ent o f  lu t lie e  w ith 
respect tn Ih e  en fon  eroent o f  c rim in a l la»«

S llbsfC , f r ) ( 7 )  I 't lb .l. 9 7  4117. 9 7(. i ) ( ! ) {A ) ,  
substituted "Independent c nun tH " fot "spec ia l 
p ro secu to r" In ih r  p rovis ions fd k w lh g  subpar
(H)

Subsec. (c ) ( 7 ) (A )  Tub I .. 9 7 -4 0 9 . 9 4 (e ) (1 ) .
substituted " In fo rm a tio n  su ffic lrn l to  constitute 
g rounds In  Investigate" fo r "spec ific  In fo rm a t lu n "  
a fte r ’ ’ leceives add itiona l" .

Stltnec (c X 2 ) f l ) ) .  r u b . l . .  97  40*1, 5 4 (e ) (2 ) .
substituted "reasonab le  g rounds exist lo  w a rra n t"  
fo r “ such In fo rm ation  w arran ts" after " a p p ro p r i­
ate, th a t" .

Subsets. ( d K I ) ,  (e ). r u b . l .  9 7 -4 0 9 ,
9 7 (a ) (1 ) (A ) . su l’ S lltu led  " in d c jc n d en l counse l"
fo r "specia l p roseeu tn t" wherever appearing 

r u b . l ,  97-409. f  7 (a X lX » ) .  s u b s t llu lrd  " In d e  ­
pendent counse l's " fo r  "spec ia l p ro secu to r's" 
wherever appearing.

Subsec. (f)-  Tub l  9 7 -4 0 9 , $ 7 (a ) (1 ) (A ) ,  sub 
s litu le tl "Independent counse l" fo r  "spec ia l p ro se ­
c u to r" .

R e fe rence* In  T e a l. The A ct. re fe rred  lo  In 
suhscc. ( a ) ( 1) . p robab lv  means the T ild es In 
G overnm ent Act o f  1978 which enacted this chap ­
ter. F o r com plete c lassification  o f  that Act to  the 
Code, sec Short T it le  n o le  under section 701 o f  
T it le  2 . The Congress and Tab le* vo lum e 

F .f f rc lls e  D ate . Section efTectlve O ct. 76 , 1978, 
except fo r  specific In fo rm ation  received by the 
A tto rn ey  f  Jen na ) pursuant to  section 391 n f lid s  
title based on determ ination* made by tt»r A t lo r ­
ney G en e ra l respecting such In fo rm a tion , *ce sec­
tion  604  o f  Pub  I . .  9 5 -3 2 1 , set out as a note tinder 
section 5 9 | o f  this title

le g is la tiv e  H is to ry , F o r  legislative h is to ry  and 
purpose o f  Pitts. L . 9 3 -3 2 1 , see 1978 U S  C ode 
C ong , and  A dm . News, p. 4 216  See. a lso , P ub  I . .  
9 7 -4 0 7 , |9 8 2  17.S . C ode C ong  and A dm  News, 
p. 3337 .
l i b r a r y  R eference*

A tto rn ey  G en e ra l •=■6.
D is tric t and Prosecuting A ttorneys * ? M ( | )

( I S  A tlo rn e y  G ene ra l 55 7 to  13.
<! I S D is tric t and I'im rcu tin g  A ttorneys 9 78

N otes n f D r r ls ln m
Ju risd ic tion  2 
P re lim in a ry  In rrs i lg a t ln n s  3  
S tand ing V

V. S tand ing
, Person supp ly ing  A tto rn ey  G enera l w ith specif- 

I c ju fp r v t a l lm i o f  suspected c rim in a l conduct by 
h jfh j fe d e ra l o ffic ia l covered by this chapter has 
standing lo  invoke procedures m andated by this 
chapter upon A tto rney  G en e ra l’s re fu sa l lo  Inves­
tigate N athan  v. A ttorney  G en e ra l o f  f ln i le d  

‘ States. I )  C l )  C  1981 , 557 F .Snpp . 1186
2. Ju risd ic tion

D istric t c ou rt has ju risd ic tion  lo  en force p roce ­
dure* m m ida tfd  by th is chapter upon A ttorney's 
G enera l's  re fu sa l lo  Investigate specific In fo rm a ­
tion  n f  suspected c rim in a l conduct by high federa l 
o ffic ia l*  covered  by I h l j  chapter, notw ithstanding 
p rovis ions p rec lud ing  Judicial review  once A tto r ­
ney G enera l applies fo r  appointm ent o f  special 
pm» c iitn r. N athan  sr. A ttorney G en e ra l o f  U n it ­
ed S.rites. D C  D C .  198.1, 537 F S u p p  1186
3 . P re lim in a ry  Investigation

P la in tiff*  fu rn ished sufficient "specific  In fo rm a ­
t io n "  w ithin meaning o f  this chapter lo  trigger 
p re lim ina ry  Investigation In in  conduct n f any per 
son covered  by th is chapter named in In fo rm ation  
subm itted by p la in tiffs  re la ting to  v io lations n f 
section I 9g | ef seq. o f  T it le  42 arising out o f  
d is rup tion  o f  parade , but p la intiff* were not enti­
tled  to  appoin tm ent o f  special p rosecutor, ih seot 
show ing Ihn l A tto rn ey  O en rra l acted in bad faith  
when deciding not l o  make p re lim ina ry  Investiga­
tion  N athan  v. A tto rn ey  G ene ra l o f  U S . .  D C  
D C .  1981 . 561 F S u p p  815

(I r,0.1. D u t i e s  nr ( l i e  d i v i s i o n  nf I h e  r n i i r t
( n )  T l i e  d iv i s i o n  n f  t h e  c o u r t  t o  w l i l r l i  t h i s  c h a p t e r  r e f e r s  Is  I h e  d iv i s i o n  c s ln h l i s h e d  

u n d e r  n e c l in n  4 9  n f  t h i s  t i t le .
( I i )  U p o n  r e c e i p t  o f  a n  a p p l ic a t i o n  u n d e r  s e c t i o n  f i 9 2 (c )  n f  t h i s  t i l l e ,  t h e  d iv i s i o n  n f  

t h e  c o u r t  s h n l l  a p p o in t  n n  n p p r o p r i n le  I n d e p e n d e n t  c o u n s e l  n n d  s h n l l  d e f i n e  I h n t  
i n d e p e n d e n t  c o u n s e l ’ s  p r o s e c u t o r i a l  ju r i s d i c t i o n .  A  * I n d e p e n d e n t  c o u n s e l ' s  I d e n t i t y  
n n d  p r o s e c u l o r l n l  J u r i s d ic t io n  s h n l l  h e  m n d e  p u l i l i e  u p o n  r e q u e s t  o f  t h e  A t t o r n e y  
(S e n e r n l o r  u p o n  n d c t c r i n i n n l i n n  o f  t h e  d iv i s i o n  o f  t h e  c o u r t  l lm t  d i s c lo s u r e  o f  I h e  
id e n t i t y  n n d  p r o s c c u l o r l n l  J u r i s d ic t io n  o f  b i ic I i  I n d e p e n d e n t  c o u n s e l  w o u ld  bn  In  I h e  
b e s t  i n t e r e s t s  o f  j u s t i c e .  I n  s n y  e v e n t  t h e  id e n t i t y  n n d  p r o s e e u l o r l n l  j u r i s d i c t i o n  o f  
s u c h  p r o s e c u t o r  * s h a l l  b e  m n d e  p u b l i c  w li c n  R n y  in d ic tm e n t  in r e t u r n e d  o r  n n y  
c r im i n a l  I n f o rm n t i o n  Is  f i le d .

( c )  T l i e  d iv i s i o n  o f  t h e  c o u r t ,  u p o n  r e q u e s t  n f  I h e  A t t o r n e y  G n n e r n l  w l i i r h  m n y  b e  
In c o r im r n lo d  In  n n  n p p l i r n l i o n  u n d e r  t h i s  c h a p t e r ,  m n y  c x p n n d  t h e  p r o s e c u t o r i a l  
J u r i s d ic t io n  o f  n n  e x i s t i n g  I n d e p e n d e n t  c o u n s e l ,  n n d  s u c h  e x p a n s io n  m n y  h e  in  l i e u  o f  
t h e  n p p o in lm e i i t  n f  n i l  n d d i t h m n l I n d e p e n d e n t  c o u n s e l .

( d )  T h e  d iv i s i o n  o f  t h e  c o u r t  m a y  n o t  n p |a » in l n x  n 1 in d e p e n d e n t  r o m i x r l  n n y  
p e r s o n  w lm  h o ld s  o r  r e c e n t l y  h e ld  n n y  o f f i r e  n f  p r o f i t  n r  I r n s l  u n d e r  t h e  U n i t e d  
S l a t e s .

( e l  I f  a  v n c n n c y  In  o f f i c e  n r i s e s  h y  r e a s o n  o f  t h e  r e s i g n a t i o n  o r  d e a th  o f  n *  
in d e p e n d e n t  r n n n s o l ,  t h e  d iv i s i o n  n f  t h e  r n n r l  m n v  a p p o in t  n  1 In d e p e n d e n t  c o u n s e l  t o



I
c o m p le t e  l l i r  w o r k  o f  l l i r  i n d e p e n d e n t  r o o n s o l  w lin s e  r e s ig n a t i o n  n r  d e a l l i  c o n n e d  l l i r  
v a r n n r y .  I f  n v n r n n r y  in  o f f i c e  n r i s r s  t iy  m a s o n  o f  l l i r  m i n o v i d  o f  n • i n d r | i r n d r n l  
n m n r . r f ,  l l i r  d iv i s i o n  n f  l l i r  c o u r t  m n y  n p p e ln l  n n  n c lh ig  i i i d r p r i n l r i i l  r o u n s r l  t o  s c r v r  
u n t i l  n n y  ju d i r i t i l  r e v i e w  o f  s u c l i  r c m n v n l  Is  c o i o | i |n |e d .  U p o n  H ie  n n o p le t l o o  o f  s u e l i  
jm l i c i n l  r e v i e w ,  ( l i e  d i v i s i o n  o f  l l i c  c o n r l  s l i n l l  I r . k e  n p p r o p r in t e  n p l lo n .

( f l  U p o n  a  s h o w in g  o f  g o o d  c a u s e  h y  t h e  A l t o r n r y  ( J c i i c r n l ,  I h e  d iv i s i o n  o f  l l i c  
c o u r t  m n y  g r a n t  a  s i n g le  e x t e n s io n  o f  t h e  p r e l im i n a r y  i n v e s t ig a t i o n '  c o n d u c te d  
p u r s u a n t  t o  s e c t i o n  f i 9 2 (n )  o f  t h i s  t i t l e  f o r  a  p e r i o d  n o t  tn  e x c e e d  s i x t y  d a y s .

t K ) U p o n  r e q u e s t  b y  t l i e  s u b je c t  o f  n n  I n v e s t ig a t i o n  c o n d u c te d  h y  n n  In d e p e n d e n t  
c o u n s e l  p u r s u a n t  l o  t h i s  c h a p t e r ,  t h e  d iv i s i o n  o f  t h e  c o u r t  m n y ,  in  i t s  d i s c r e t i o n ,  
a w a r d  r e im b u r s e m e n t  f o r  n i l  o r  p a r t  n f  t h e  a t t o r n e y ’ r  f e e s  I n c u r r e d  h y  N tlc li s u b je c t  
d u r i n g  s u r h  i n v e s t ig a t i o n  I f —

( I I  n o  in d i c tm e n t  is  b r o u g h t  a g a in s t  s u c h  s u b je c t ;  a n d  
( 2 )  t h e  n l l n r n r y ' s  f e e s  w o u ld  n o t  h a v e  b e e n  I n c u r r e d  h u t  f o r  H ie  r e q u i r e m e n t s  

o f  t h i s  c h a p t e r .
(A d d ed  r n h . ! . .  ! )r» -r ,2 l, T it le  V I .  5 r .n i(R ), O c l. 2 f., M 7H , 0 2  S la t  IS fio , a n d  am end ed  1’ id i . l ,
07- 100, «  2 ( a ) ( 1 ) ,  fi, .Inn  .1, KIRI, 0 0  S la t  2 0 0 0 , 21141.1

1 S o  in o ilx in a t
2 S o  In nrifd ita l fiiibU tttt liun  o f  "rn iinw T* fo r " p rm r f l l ln r "  u m  on l tn .n lr Ity I ' l lb  I, 9 7  1 l|9
I9X 3 A iu rn ltn rn l.  S u tu re  (b )  Fub .L . t l l l r  K u r d  n a  i l r l r iu l lu a l l i . in  made by l l i r  A lim -

9 7 -1 0 9 , 9 7 f , ) ( I K A ) . i ib . l i lu t n t  " In ilrp rn itc n l n r j  U rn r in l fcspertln jx su r li I' lf in in a lb 'n . are arc-
COUIiarl" 7m " t p r r i a l  p in a r n l le f "  a y ltn rv fr  tip. la in  (KM o f  Tub  I , .  9 5 - 5 7 1 . . r l  m il a .  a n c t r  t il-d rt
p ra i ln x . a rr |in n  J 9 f  n f lli la  l i l l r

P ub  I . .  97- 1 'JO. f  7 (•  h  IH I ) ). a u U ll lu le d  "h id e  t ^ y lt U l la r  l l l a l i u y .  T o r I rp ia la llte  li it im y  ••ml 
pendent t n u n .e lV  fu r " a p r r ia l p io a rru ln rV "  nurpoae nf :'«b t .  ° s  571. r r r  I97X  t l.S  Club-
• •h r r rv e f appea ling  Cnny and A dm  N eva , p 1 216  cr r ,  a lan. P . l l i . l ,

Subarra. (c )  <e> Pub I .  9 7 -1 0 9 . 9 2 (a ) (1 ) (A ) , 97 '1,!9. 191,1 11 S r . u l r  I  o n *  nm l A dm  N r« a .
au tia iiln lrd  " independen t r o u n a r l"  fo r  "apei-ial P
p in a r ru ln t "  w h r r e . r r  appearing | . l h , a „  R e fe r r - i r e .

S iib arrs  ( 0 .  (g ). P ub  I . 9 7  109 , 9 3. ad ilrd  [ l i o n e t  m i l  T m .e r ll* ii |g  A lln rn ry a  S r > lf | )
a "ba re  a ( 0  and fp )  T r i le ia l C om la  <9-1011

K f f r c l l  ♦ D a le . S td in n  r fT r r liv e  O c l. 20 , I97X , C J .S  D ia lr i t l  an il P rn ac riiliu x  A l lm n r ja  ( 9  7
e a rep l fo r  a p r r i lic  in fn rm a llim  received b y  l l i r  In  IJ .
A lln rn ry  f ie n e ia l p iirao an l In  a rr lin n  5 9 | n f  liiia C I S  fe d e ra l CVmrla 9 7*

B 5 9 1. A u t h o r i t y  n n d  d o l l c s  o f  n  1 I n d r p p o d c o l  r n u n a e l
<n> N o t w i t h s t a n d i n g  n n y  o t h e r  p r o v i s io n  n f  la w ,  n  1 in d e p e n i le n l  c n i i n s e l  n p p o i i i le i l  

u n d e r  ( h i s  c h n |d c r  s h a l l  h n v c ,  w i t h  r e s p e c t  l o  n i l  m a t t e r s  I I I  s u c h  i n d e p e n d e n t  
c o u n s e l ' s  p r o s e c u t o r i a l  ju r i s d i c t i o n  e s t a b l i s h e d  u n d e r  Ib i s  c h a p t e r ,  f u l l  p o w e r  a n i l  
i n d e p e n d e n t  a u t h o r i t y  t o  e x o r c i s e  a l l  i n v e s t ig a t i v e  n m l p r n s p c u lo r i a l  f u n c t i o n s  a n d  
p o w e r s  o f  t h e  D e p a r t m e n t  o f  J u s t i c e ,  I h e  A t t o r n e y  ( I c n c r n l ,  n n d  n n y  n l l i e r  o f f i c e r  o r  
e m p lo y e e  o f  H ie  D e p a r t m e n t  o f  J u s t i c e ,  e x c e p t  t h a t  t h e  A t t o r n e y  ( I c n c r n l  s h a l l  
e x e r c i s e  d i r e c t i o n  o r  c o n t r o l  n s  I n  l l t n s e  l im i t e r s  t h a t  s p e c i f i c a l l y  r e q u i r e  t h e  
A t t o r n e y  G e n e r a l ' s  p e r s o n a l  a c t i o n  u n d e r  s o c l i o n  2 f i | ( i  o f  t i t le  |H . S u c h  I n v e s l i g n l i v e  
n n d  p m s e e u l o r i a l  f u n r l i o n s  n n d  p o w e r s  s h a l l  i n c lu d e —

( 1 )  c o m lo c l i o g  p r o c e e d in g s  b e f o r e  g r a n d  ju r i e s  n m l o i l i e r  i n v e s t ig a t i o n s ;
( 2 )  p a r t i c i p a t i n g  in  c o u r t  p r o c e e d in g s  n n d  e n g a g i n g  in  n n y  l i t i g a t i o n ,  in c lu d in g  

c i v i l  n n d  c r im i n n l  m n l t c r s ,  ( h a t  s u c h  In d e p e n d e n t  c o u n s e l  d e e m s  n e c e s s a r y ;
1.11 n p jv e a lin g  a n y  d e c is io n  o f  a  c o u r t  in  a n y  c a s e  o r  p r o c e e d in g  in  w h ic h  s u c h  

i n d e p e n d e n t  c o u n s e l  p a r t i c ip a t e s  in  n n  o f f i c i a l  e n p a r i t y ;
( 4 1  r e v i e w in g  n i l  d o c u m e n t a r y  e v id e n c e  a v a i la b le  f r o m  n n y  s o u r c e ;
( 5 )  d e t e r m i n i n g  w h e t h e r  l o  c e n t r a l  ( l i e  a s s e r t i o n  n f  n n y  le s t i n m n i n l  p r i v i l e g e ;
( f i )  r e c e i v i n g  n p p r o p r i n t e  n a l i o n n l  s e c u r i t y  c le a r a n c e s  n n d , I f  n e c e s s a r y ,  e o n  

t e s t i n g  in  r n i i r t  ( i n c lu d in g ,  w h e r e  n p p r o p r i n t e .  p a r t i c i p a t i n g  in  in  c a m e r a  p r o  
r e a d i n g s )  n n y  c la im  o f  p r i v i le g e  n r  n l t o in p t  l o  w i t h h o ld  e v id e n c e  o n  g r o u n d s  o f  
u a t ln n n !  s e c u r i t y ;

( 7 1  m a k in g  a p p l ic a t i o n s  t o  a n y  F e d e r a l  c o u r t  f o r  a  g r a n t  o f  im m u n i t y  In  n n y  
w i t n e s s ,  c o n s i s t e n t  w it h  n p p l i r a h le  s t a t u t o r y  r e q u i r e m e n t s ,  o r  f o r  w a r r a n t s ,  
s n l i p e n .v . ,  o r  o t h e r  r o t i r t  o r d e r s ,  n o d .  f o r  p u r p o s e s  n f  s e c t i o n s  (1 0 0 1 , 0 0 0 4 ,  n m l

0 0 0 0  o f  t i t l e  1 8 , e x e r c i s i n g  t h e  a u t h o r i t y  v e s t e d  in  a  U n i t e d  .S t a te s  a t t o r n e y  o r  
t h e  A t t o r n e y  ( i e n e r n l ;

( R )  i n s p e c t in g ,  o b t a i n i n g ,  o r  u s in g  t h e  n r lg i o n l  o r  a  c o p y  n f  n n y  l a x  r e t u r n ,  in  
n r c o r d n n c e  w it h  t h e  n p p l i c n l i le  n l n l i i l e s  a n d  r e g u la t i o n s ,  n m l ,  f o r  p u r p o s e s  o f  
s e c t i o n  0 1 0 1  o f  t h e  I n t e r n a l  I t e v c m ie  U n d e  o f  1 0 0 4 ,  a n d  t h e  r e g u la t i o n s  is s u e d  
t h e r e u n d e r ,  e x e r c i s i n g  t h e  p o w e r s  v e s t e d  in  n U n i t e d  S l a t e s  a t t o r n e y  n r  H ie  
A t t o r n e y  G e n e r n l ;  n n d

( 9 )  i n i t i a t in g  n n d  r o m lu c t i n g  p r o s e c u t i o n s  in  n n y  c o u r t  n f  c o m p e t e n t  ju r i s t l i c -  
. in n ,  f r a m i n g  n m l s ig n in g  im l i r lm e n t s ,  f i l i n g  i n f o rm a t i o n s ,  n n d  h n n d li o g  n i l 
n s p r c l s  o f  n n y  c a s e  In  t h e  n n in e  o r  t h e  U n i t e d  S l a t e s ;  a n d

( 1 0 )  c o n s u l t i n g  w it h  t h e  U n i t e d  S l a t e s  A t t o r n e y  f o r  I h e  d i s t r i c t  In  w h ic h  th e  
v io la t i o n  w n s  a l l e g e d  l o  h n v c  o r r u r r c d .

( I t )  A  1 i n d e p e n d e n t  c o u n s e l  a p p o in t e d  u n d e r  t l i i s  c h a p t e r  s h a l l  r e c e i v e  c o m p e n s a ­
t io n  n l  n |K ? r  d ie m  r n l c  e q u a l  t o  t h e  n o n u a l  r a l e  o f  Im s i r  p n y  f o r  l e v e l  I V  o f  th e  
E x e c u t i v e  S c h e d u le  u n d e r  s e r l i o n  f i l l 5  o f  t i t l e  fi.

(cl  F o r  l l i o  p u r p o s e s  o f  c a r r y i n g  o u t  I h e  d u l i c s  o f  t h e  o f f i c e  o f  in d e p e n d e n t  
c o u n s e l ,  n • i n d e p e n d e n t  c o u n s e l  s h n l l  h n v c  p o w e r  t o  n p p o in t ,  f i x  t h e  r n m p c n s n l in u ,  
n n d  a s s ig n  t h e  d u l i c s ,  o f  s u c h  e m p lo y e e s  n s  s u c h  i n d e p e n d e n t  c o u n s e l d c c m R  
n c c e s t t a r y  ( in c lu d i n g  i n v e r l i g n l o r s ,  n l t c r u p y s .  n m l p n r l  t i r n e  c o n s u l t a n t s ) ,  T h e  p o s i ­
t i o n s  o f  a l l  s u c h  e m p lo y e r s  a r c  o x e m p M l  f r o m  t h e  c o m p e t i t i v e  s e r v i c e .  N o  s u c h  
e m p lo y e e  m a y  h e  c n m p c n s n le d  n t a  r a t e  e x c e e d in g  t h e  m a x im u m  r a l e  p r o v id e d  fm  
( I S - 1 8  o f  t h e  G e n e r a l  S c h e d u le  u n d e r  s e e l  io n  f i 1 1 2  o f  t i t l e  5 .

( d )  A  1 i n d e p e n d e n t  c o u n s e l  may r e q u e s t  n s r i s t a o c e  f r o m  t h e  D e p a r t m e n t  o f  
J i i s i i c e ,  n m l t h e  D e p a r t m e n t  o f  J u s t i c e  s h a l l  p r o v i d e  t h a t  n s s i s ln n r c ,  w l i i r h  m a y  
in c lu d e  a c c c s u  l o  n n y  r e c o r d s ,  f i le - : ,  o r  o t h e r  m a t e r i a l s  r e b v n n t  l o  m n l t c r s  w ith in  
s u c h  i n d e p e n d e n t  c o u n s e l ' *  p r o s c r o l o r i a l  ju r i s d i c t i o n ,  n n d  I h e  u s e  o f  t h e  r e s o u r c e s  
n o d  p e r s o n n e l  n c r e s s n r y  t o  p e r f o r m  s l i d '  I n d e p e n d e n t  c o u n s e l ’ s  d u t i e s .

( c )  A  1 in d e p e n d e n t  c o u n s e l  m a y  n s k  t h e  A t t o r n e y  G c n e r s l  o r  t h e  d iv i s io n  o f  t h e  
c o u r t  t o  r e f e r  m n l t c r s  r e la t e d  In  ( l i e  i n d e p e n d e n t  c o u n s e l ' s  p r o s e c u t o r i a l  ju r i s d i c t i o n .
A  1 in d e p e n d e n t  c o u n s e l  m n y  n r e e p l  r e f e r r a l  o f  a  m u t t e r  h y  t h e  A t t o r n e y  G e n e r n l ,  i f  
Ih e  m a i l e r  r e l a t e s  I n  a  m a i l e r  w i t h in  s u c h  In d e p e n d e n t  c o u n s e l ' s  p r o s e c u t o r i a l  
ju r i s d i c t i o n  a s  e s t a b l i s h e d  h y  t h e  d iv i s i o n  o f  t h e  c o u r t .  I f  s u c h  n r e f e r r a l  Is  n c c e p le d ,  
I h e  i n d e p e n d e n t  c o u n s e l  s h a l l  n o t i f y  I h e  d iv i s i o n  o f  t h e  c o u r t .

( f )  A  1 I n d e p e n d e n t  c o u n s e l  s h n l l ,  e x c e p t  w h e r e  n o t  p o s s ib le ,  c o m p ly  w it h  t h e  
w r i t t e n  o r  o t h e r  e s t a b l i s h e d  p o l i r i e s  o f  ( h e  D e p a r tm e n t  n f  J u s t i c e  r e s p e c t i n g  e n f o r c e  
m r n t  o f  H ie  c r im in n l  fn w s .

( g )  T h e  In d e p e n d e n t  r o u n s r l  s h n l l  h n v r  f u l l  n u t lm r i t y  t o  d is m is s  m a t t e r s  w i t h in  h is  
p r o s e c u t o r i a l  ju r i s d i c t i o n  w i t h o u t  c o n d u c t i n g  n n  i n v e s t ig a t i o n  n r  n t  n n y  s u b s e q u e n t  
l im e  p r i o r  l o  p r o s e c u t i o n  i f  In  d o  s o  w o u ld  l i e  c o n s i s t e n t  w i t h  t h e  w r i t t e n  o r  o t h e r  
e s t a b l i s h e d  p o l i c ie s  n f  t h e  D e p n r ln i e n l  o f  J u s t i c e  w i t h  r e s p e c t  l o  t h e  e n f o r c e m e n t  o f  
c r im in n l  In w s .
(A dd ed  p o l l . I .  n r*  5 2 1 , T i l le  V I ,  (  f i i l | ( n ) ,  D e l.  2 fi, 1 "7R . 0 2  R ia l .  IR fil), a n i l am end ed  T o l l I ,  
9 7 - in i ) ,  5 *  2 (a ) ( 1 ) .  f i ( s ) - ( c ) ,  .Inn  1 . IW .'I, 911 R ia l .  2 M 9 , 2 0 ( 1 )

1 So  In mfginal I'fnltably shnntd trail "an"
I9X.1 A n itm ln trn l. C i l r l i lb i r  Tub I  9 7 .1 0 9 , I ’ ub  I . 9 7 -1 0 9 . |  7 ( iH IK ID .  lu li t l lm i r i l  " in d r- 
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a ll lu lr i t  "b id rpcudeiO  c o u iu r l"  fm  " tp r r la l  p o u r  ' '•u i lrp rm lrn l c m im t l"  fu t " < p r . i . l  p r io r ,
t l l l i u "  w l l r i r i c t  .p p e a .lu g . »,« " r  »PP'*'«»F

Tub I 9 7  1 f» . 9 2faKlKII). .u b . l l lu . r i l  "hide- lV,,h L .* M hK , ). . , .| e , l l u l r 1 " r . r r p .j i • .. u l i r r r  not n o ii iM f fo r  to  Die extent that inchp ru i lr i . l c n i .m r l .  Tne ip e t ia l p u n c c .ll.i r  ,  p |n ^ . u |n | d „ n„  , r p rn p , in tr - , f , „  -r „ „ .
S u lo rc . (a ) ( IO ) Tub I .  9 7 -1 0 9 . 9 M e). a d d n t r n i l i i l  a h a ll," .

I*”  f  I'D  Tub I .  9 7 -1 0 9 , 9 M bg 2 ). aub a li lu lrd  " m f l l r n
Su tu re* . (H ). ( r )  I't ih . l. <)7 .IIW , f  7( h) ( 1 )(A ), o r  o ilie r r*i.*h l»*h« l p o lic k i "  fo r " * i i i f n i  |*»fl

m ln tk u lr i l  " t iu frp f li i lr i i l n im u r ! "  fo r “ sp u iiit  r l f i ”  i f l r r  "c iw ip ly  w llh  l lw " .
p rm rc i ito f"  S u tu re  ( f t  F u M  0 7  4 0 9 . 4 6 ( f ) .  n .M rd ml*.

Suh*cr* ( i l ) .  ( r )  I ’ o h . l .  «>7 4 I» , 4 J fn )( IMA >. w  ( | f )  
t u h i li t o lr i l " (n i lrp f ii f te o l t o m i i r l "  fo r "*|»vrirtl I ’l l f r r l l v r  l ) a ( r ,  S f r l in n  rfT rc llv c  O ft . 76. |0 7 8 .
p rrM ffti lt ir"  r w | i l  fo r x p rr lf lc  iM forni.itiou trc riv r« f liy  l l i r
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l i.rw -y  I ie u r iu l (m m v m u i I *  M 'dion 5 9 I n l lliiv  C ong  m ill A ilm  News. p - t f lb  ' r e ,  a lio . I 'u li I.
I f  K u r i l  mi i fr i r rn ii i i .i l i tn n  i iim lf liy  l l i r  A llo t -  9 7  -1(19, (9X2 ( ) . s  f m l r  C'tmg and Adm  News,
y (Ic in 'in l in p r c l in g  y m li iiitm m n liun , s r r  « c -  p 1SJ7.
i t  M il rig 1’ ulr I .  9 5  521 . r r l  m il ax a m ile  w u lr r
■lion > 9 | | | |  |||W  l i l l r  l. lhm eg  I te f r f r n r e *
I .e g ls lM li t  l l l i l n t y .  f m  leg islative li i r lo r y  an il t l i s l l l r l  an il r tn < r r i i l ln g  A llm n e y i le . IM I

i fp iu r  u f •*nt* I 9 5 .1 2 1 . r r r  |9 7g  ( I S  f ’m lr  [M .S . D h l i f r l  unit I'ow n -iilin g  A lln i ii ry s  9 30

IB IS . I t r p n t l l i i K  n m l  r o i i g r c s s l i i i m l  o v e r s i g h t
I n i  A  1 I n d e p e n d e n t  e m in s c l a p p o in t e d  u n d e r  l i t i s  e h n p lc r  l im y  m a k e  p u l i l i c  f r o m  

m e  l o  l im e ,  n m l s h a l l  s e m i  l o  t h e  C o n g r e s s  s ln l e i n p n l s  o r  r e p o r t s  o n  t h e  a r l i v i l i e s  
f  s u c h  i i i t le p o m le n l  r o n n s e l .  T h e s e  i l n t e m e n l s  a m i  r e p o r t s  s h a l l  r o n l n l n  s u r h  
i f o r m a t i o n  a s  s u c h  i i u l e p r i i i l r n l  r o n n s e l  ( I r e n iR  n p p r o p r in t e .
( h i  ( I )  I n  m l i l i t i o u  t o  a n y  r e p o r t s  m a t te  m i l l e r  s u h s r c l i o n  ( a )  o f  l l i i s  s e c t i o n ,  a n i l 

e f o r e  ( l i e  l e r m i n n l i n i i  o f  n  • i n d e p e n d e n t  c o n o s c l ' s  o f f i c e  u i u l e r  s e c t i o n  ,rd lf! (h )  o f  t h is  
t ie .  s t lc l i  I n d r p e i n l e i i l  e o u n s r l  s h a l l  s u l im i l  l o  t h e  d iv i s io n  o f  H i p  c o u r t  n r e p o r t  
n d e r  t h i s  s u b s e c t i o n
(21  A  rep o rt u o i le r th is  subsec tion  s h a ll set fo r th  fo l ly  n o il c tu op le le ly  a doscrip - 

•on o f  the w o rk  o f  th e  independen t coun se l, in rtiu lin g  the d ispos ition  o f  a l l enses 
ro u g h  I, an il Ih e  re a son s  fo r  no t p ro secu tin g  any m n lle r  w ith in the  p ro se cu to ria l 
ir is ilic tio i l o f  s u rh  independent r o u u s r l which was nut p rn sec liltn l.
( I I  T h e  d iv i s i o n  o f  t h e  c o u r t  m a y  r e le a s e  t o  t h e  C o n g r e s s ,  t h e  p u l i l i c ,  o r  t o  n n y  

p p r o p r i a le  p e r s o n ,  s u c h  p o r t i o n s  o f  a  r e p o r t  n in d e  u n d e r  t h i s  s u b s e c t i o n  a s  t h e  
l i v i s i o n  d e e m s  a p p r o p r i a t e .  T h e  d iv i s i o n  o f  t h e  c o u r t  s h a l l  m a k e  s u c h  o r d e r s  a s  a r e  
i p p r o p r i a t e  l o  p r o t e c t  t h e  r i g h t s  o f  n n y  in d i v i d u a l  n n m e i l In  s u c h  r e p o r t  a n d  t o  
i i e v e n t  u n d u e  i n t e r f e r e n c e  w it h  R n y  p e n d in g  p r o s e c u t i o n .  T h e  d iv i s i o n  n f  I h e  c o u r t  
n a y  m a k e  n n y  p o r t i o n  o f  a  r e p o r t  u n d e r  t h i s  s e c t i o n  a v a i la b le  In  a n y  in d i v i d u a l  
la m e d  in  s u c h  r e p o r t  f o r  t h e  p u r p o s e s  o f  r e c e i v in g  w i l l i i o  a  l im e  l im i t  s o t  b y . t h e  
l i v i s i o n  o f  t h e  r o u r t  a n y  r n m i i i e n t s  o r  f a r l u a l  i n f o r m a t i o n  H in t  s u c h  in d i v i d u a l  m a y  
lu h m i t .  S u r h  c o m m e n t s  a n d  f a c t u a l  i n f o rm a t i o n ,  in  w h o le  o r  in  p a r t ,  n m y  in  H ie  
l i s r r e t i n u  o f  s u c h  d i v i s i o n  h e  in c lu d e d  a s  n i l  a p p e n d ix  In  s u c h  r e p n i l .

( c )  A  I i n d e p e n d e n t  c o u n s e l  s h n l l  a d v i s e  t h e  H o u s e  n f  H e p r e s e n la l i v c s  o f  a n y  
( t i l i s l a l i l i n l  a n d  c r e d i b le  i n f o rm a t i o n  w h ic h  s u c h  in d e p e n d e n t  r o n n s e l  r e c e i v e s  H is t  
n m y  c o n s t i t u t e  g r o u n d s  f u r  a n  im p e a c h m e n t .  N o t h i n g  In  t h i s  c h a p t e r  o r  s r e t i o u  4 9  
o f  l l i i s  t i t le  s h a l l  p r e v e n t  t h e  C o n g r e s s  o r  c i t h e r  H o u s e  t h e r e o f  f r o m  o ld a i i i i o g  
i n f o rm a t i o n  in  t h e  c o u r s e  o f  a n  im p e a c h m e n t  p r o c e e d in g .

( d )  T h e  a p p r o p r i a t e  e o i n m i l t c e s  o f  l l i c  C o n g r e s s  s h a l l  h n v o  o v e r s i g h t  j u r i s d i c t i o n  
w ith  r r s p e r t  t o  t h e  o f f i c i a l  c o n d u c t  o f  a n y  I n d e p e n d e n t  c o u n s e l  a p p o in t e d  u n d e r  t i l l s  
c h a p t e r ,  a n d  s u r h  i n d e p e n d e n t  c o u n s e l  s h r . ' l  h a v e  t h e  d u l y  l o  c o o p e r a t e  w it h  I h e  
e x e r c i s e  n f  s u c h  n v e r s i g h l  ju r i s d i c t i o n .

( e )  A  m a jo r i t y  o f  m a jo r i t y  p a r l y  m e m b e r s  o r  a  m a jo r i t y  o f  a l l  im u m n jo r i t y  p a r l y  
m e m b e r s  o f  H i p  C o m m i t t e e  o n  l l i r  J u d i c i a r y  o f  e i t h e r  H o u s e  o f  H ie  C o n g r e s s  m n y  
r e q u e s t  In  w r i t i n g  t h a t  t l i e  A l t n r n e y  G fc n c rn l a p p ly  f o r  t l i e  a p p o in tm e n t  o f  a  1 
In d e p e n d e n t  c o u n s e l .  N o t  I n t e r  l im n  t h i r t y  d a y s  n i t e r  t h e  r e c e i p t  o f  s u r h  a  r e q u e s t ,  
n r  n o t  l a t e r  t h n n  f i f t e e n  d a y s  a f t e r  t h e  c o m p le t i o n  o f  n p r e l im i n a r y  I n v e s t ig a t i o n  o f  
t h e  m a i l e r  w i t h  r e s p e c t  t o  w h ic h  t h e  r e q u e s t  i s  m a d e , w h i c h e v e r  i s  I n t e r ,  ( l i e  
A t t o r n e y  G e n e r a l  s h a l l  p r o v i d e  w r i t t e n  n o t i f i c a t i o n  o f  n n y  n d i n i i  t h e  A t l o r n e y  
G e n e r a l  h a s  t a k e n  in  r e s p o n s e  t o  s u c h  r e q u e s t  m id , i f  n n  a p p l ic a t i o n  h a s  l i e r n  m a d e  
t o  H i p  d iv i s i o n  o f  t h e  r o u r t ,  w h y  s u c h  a p p l ic a t i o n  w an  n o t  m a d e .  .S u c h  w r i t t e n  
n o t i f i c a t i o n  s h a l l  h e  p r o v i d e d  t o  t h e  c o m m i t t e e  o n  w h ic h  t h e  p e r s o n s  in n k in g  t h e  
r e q u e s t  s e r v e ,  n n d  s h a l l  n o t  l i e  r e v e a le d  I n  n n y  l l i l r d  p a r t y ,  e x c e p t  t h a t  th e  
c o m m i t t e e  m a y ,  e i t h e r  o n  i t s  o w n  in i t i a t i v e  o r  u p o n  t h e  r e q u e s t  o f  t h e  A t l o r n e y  
G e n e r a l ,  m a k e  p u l i l i c  s u c h  p o r t i o n  o r  p o r t i o n s  o f  s u c h  n o t i f i c a t i o n  n s  w i l l  n o t  in  t h e  
c o m m it  I c e ’ s  j u d g m e n t  p r e ju d i c e  t h e  r i g h t s  o f  a n y  i n d iv id u a l
IA rfilc d  r u b . l ,  nr. 1 2 1 , T i l l *  V I. 5 (W it s ) . ( le t .  2(1. 1979 , *12 K ln l IH 7 I . nm l n .m -i.d rd  P n l .  l ,  
n i - t n n ,  «  2 ( a ) ( 1 ) .  iiM i. J a n . .1. m n :t, n n s i a i .  20:19)

I Sit in m ig iiin l I ’ rnK ility  ' l in l l lt l I l "

I J'IM-I.IM I'll

I9SJ Amendment, Sutu re , (n ). r u b  I V  -1171. 
6 7 ( " K I ) (A ) ,  substituted " Im lfp r ii i lc n l cm inse!" 
fu r " sp rc l.1 p rn« rc iiln r" w b c frv rr  Appealing 

S u tu re  l l i g I ) ,  tb ih .t, 9 7 -4 0 9 , 9 ? (» ) ( IK A ).
s u h s t i lu lr il " ii t i lrp r i i i lrn l tn l l l i s r l"  fe i "sp rv ln l 
p im rc t i ln r -'.

Tub I .. 97 -11 I9 . 9 2 ( n ) ( lg | l ) ,  s iih s llliiltH  " l lu lr -  
pendent c iu insrl'g " ru r "spec ia l p io i r r u l i i r V .

Subseci. ( t i g ! ) ,  (c ) . ( i l ) ,  (e ). t'u li.1 . 9 7 -1 0 9 , 
I  3 (« ) t l ) (A ) .  s u b s lllu lrd  " Im lep enJen l c tn im r l"  
fu r "apecln l p in s rc i l lw "  wherever nppc.itlng 

E ffe c t! ,e  l ln le .  Section effective CSet. 2 * . I97g. 
e srep t fo r  'p ee ifle  In fm m .llu n  r re r lv rd  by |be

A lliu u ry  ( I r u r t n f  pursuant le  s rc llu n  59) ,t f  ilii- 
l i l l r  tm sril m i i lr ln ii i ln a t lu n s  made by l l i r  A ilm  
iiry  U eu e ra l r r rp e i' lls g  su rh  In fn iiu ftlin ii, see ser 
lio n  N X  o f I'uti I . 9 5 -5 2 1 , v l  m il ax a m ile  u in lrr 
s rc iiim  5 9 |  o l llifs  l i l l r  

l .e g ls l . l lv e  f l l i l o r y .  I'm  leg iitn liv r li i i l iu y  nod 
purpose o f  I'llb  I .  9 5 -5 2 1 , see I97R  ' I S  Code 
Cong m id A ilm  N o n .  p 4219 Sre, d im , f i i l i .L  
9 7  -109 , I9S 7  I I  S  C ede C ong  mid A ilm  News, 
p 3 5 )7 .
I  Ih ra ry  R e fm -n c r t  

D i t u i r l  m id r ro s e tu lin g  A llm n e ) ,  11 -3 (1 ). 
C I S  l lis ln 'c l pod I'rnseciiting A ll i i rn r |s  9 30

II fiO li. I t c m o v n l  o r  n  1 I n d e p e n d e n t  r o u n s r l :  I r r i i i l n n l l o n  o f  o f f i c e
( n ) ( l )  A *  I n d e p e n d e n t  c o u n s e l  n p p o in le d  u n d e r  t h is  c h a p t e r  m a y  h e  r e m o v e d  

f r o m  o f f i c e ,  o t h e r  t h n n  h y  i i i i p e n c h n ie t i l  m id  r o o v lc l i n i i ,  o n ly  h y  I h e  p e r s o n a l  a c t i o n  
o f  t h e  A t t o r n e y  G e n e r n l  a n d  o n ly  f o r  g o o d  c a u s e ,  p h y s i c a l  d i s a b i l i t y ,  m e n ia l  
I n c a p a c i t y ,  o r  n n y  o i l i e r  c o n d i t i o n  I h n l  s n l i s lm i l l n l l y  im p n i r s  t h e  p e r f o r m a n c e  n f  a n e li  
i n d e p e n d e n t  c o u n s e l ' s  d u t i e s .

( 2 )  I f  a  1 I n d e p e n d e n t  c o u n s e l  is  r e m o v e d  f r o m  o f f i c e ,  t h e  A t t o r n e y  G e n e r a l  s h a l l  
p r o m p t ly  s u b m i t  In  t h e  d iv i s i o n  n f  t l i e  c o u r t  a n d  t h e  O n n im i l lc p s  o n  t h e  J u d i c i a r y  o f  
t h e  S e n a t e  a n d  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  a  r e p o r t  s p e c i f y i n g  t h e  f a c t s  f o u n d  a n d  
t h e  u l t im a t e  g r o u n d s  f o r  s u c h  le n i n v n l .  T h e  r u im n i l lc c s  s h a l l  m a k e  a v a i la b le  t o  th e  
p u b l i c  s u c h  r e p o r t ,  e x c e p t  t h a t  c n c li  c o m m i t t e e  m a y ,  i f  n e c e s s a r y  l o  p r o t e c t  th e  
r i g h t s  o f  n n y  in d i v i d u a l  n a m e d  in  H ie  r e p o r t  n r  t o  p r e v e n t  u n d u e  I n t e r f e r e n c e  w it h  
n n y  p e n d in g  p r o s e c u t i o n ,  d e le t e  o r  p o s t p o n e  p u b l i s h in g  a n y  n r  n i l  o f  t h e  r e p o r t .  T h e  
d iv i s i o n  o f  t h e  c o u r t  m n y  r e le a s e  n n y  n r  a l l  o f  s u c h  r e p o r t  In  t h e  s n m e  m a n n e r  a s  a  
r e p o r t  r e le n s e d  u n d e r  s e c t i o n  r>Df>(l>)(H) o f  ( h i s  l l l l e  n n d  u n d e r  t h e  s n m e  l im i ln l i o n s  n o  
a p p ly  t o  I h e  r e le a s e  o f  a  r e p o r t  u n d e r  t h a t  s e c t io n .

C l )  A  1 I n d e p e n d e n t  c o u n s e l  s o  r e m o v e d  m a y  u h t n i i i  ju d i c i a l  r e v i e w  o r  I lu *  r e m o v n i  
In  a  c iv i l  n c l i o n  c o m m e n c e d  b e f o r e  Ih e  d iv i s i o n  o f  t h e  c o u r t  a n d ,  i f  s u c h  i c m o v a l  w an  
b a s e d  o n  e r r o r  o f  la w  o r  fn c t ,  m a y  o b t a in  r e i n s t a t e m e n t  o r  o t h e r  a p p r o p r i a t e  r e l i e f .  
T h e  d iv i s i o n  o f  I h e  c o u r t  s h n l l  r n u s e  s u r h  a n  n c l i o n  t o  l i e  in  e v e r y  w n y  e x p e d i t e d .

( h ) ( 1 )  A i l  o f f i c e  o f  i n d e p e n d e n t  c o u n s e l  s h a l l  t e rm in a t e  w h e n  (A )  t h e  in d e p e n d e n t  
c o u n s e l  n o t i f i e s  t h e  A t t o r n e y  G e n e r a l  I h n l  t h e  in v e s t ig a t i o n  n f  n i l  u m l l e r s  w i t h in  t h e  
p r o s c c u l o i l n l  ju r i s d i c t i o n  . o f  s u c h  in d e p e n d e n t  c o u n s e l  n r  n r c c p t c d  h y  s u c h  in d e p e n ­
d e n t  c o u n s e l  u n d e r  s e c t i o n  r> 9 4 (o ) n f  t h i s  t i t l e ,  a n d  a n y  r e s u l t i n g  p r o s e c u t i o n s ,  h a v e  
b e e n  c o m p le t e d  o r  s o  s u b s t a n t i a l l y  c o m p le t e d  H ia t  i l  w o u ld  b e  n p p r o p r in t e  f o r  t h e  
D e p a r t m e n t  n f  J u s U c c  t o  c o m p le t e  s u c h  In v e s t ig a t i o n s  n n d  p r o s c c u t i o i iR  a m i ( I I )  H ie  
In d e p e n d e n t  c o u n s e l  f i l e s  n r e p o r t  in  f u l l  r u n i p l ln n c e  w it h  s e c t io n  r ,9 ! i ( l i )  n f  t h i s  t i t le .

( 2 )  T h e  ( l i v i s i o n  o r  t h e  c o u r t ,  e i t h e r  o n  i t s  o w n  m o t io n  o r  u p o n  s u g g e s t i o n  u f  H ie  
A t t o r n e y  G e n e r a l ,  m a y  t e r m in a t e  a n  o f f i c e  o f  in d e p e n d e n t  c o u n s e l  n t  n n y  t im e ,  n n  
t h e  g r o u n d  H in t  t h e  I n v e s t ig a t i o n  o f  n i l  m a i l e r s  w i t h in  t h e  p r n s e c u t o r i n l  ju r i s d i c t i o n  
o f  t h e  I n d e p e n d e n t  c o u n s e l  n r  n c r c p l r d  l i y  s u c h  in d e p e n d e n t  c o u n s e l  u n d e r  s e c t io n  
r> 9 4 (o ) o f  t h i s  t i t l e ,  n n d  r in y  r e s u l t i n g  p r o s e c u t i o n s ,  h a v e  b e e n  c o m p le t e d  o r  s o  
s u b s t a n t i a l l y  c o m p le t e d  H in t  I I  w o u ld  l i e  a p p r o p r i a t e  f o r  t h e  D e p a r t m e n t  o f  J u s t i c e  l o  
c o m p le t e  s u c h  In v e s t ig a t i o n s  n n d  p r o s e c u t i o n s .  A t  t h e  t im e  o f  t e rm in a t i o n ,  t h e  
In d e p e n d e n t  r o n n s e l  s h n l l  f i l e  t h e  r e p o r t  r e q u i r e d  l i y  s e c t i o n  B D fith ) o f  th is  t i t le .
(A d d ed  t 'u h ,1, ! )5  5 2 1 , T it le  V I.  4 r .O I(u ), ( le t .  211. I IN f l ,  9 2  R ia l .  1972 , and  am ended  P u t , I ,  
9 7 - 4 0 9 ,  «  2 ( n ) ( l ) ,  r .( . l) , J n n . .1. 199.1, 9 0  R IM . 211.19. 2042)

I S o  In  m iftitifll. P rn fiaM y xhou ltf rrm ! "n o "
I9 8 J  Amendment. C atcb lin ? . Pub  I . 9 7 -4 0 9 . Pub  I  97  409 . 4 6<«l). xubM iltiled ‘ "rimhI

I  7 (* )U X A )»  lu ln l i lu lr c f  "ItM lrpM iilrn f roM iiir l"  rnm r* ' fo r  ’ > x tin un lin a ry  Im p ro p ilc ly "  aO fi ’ > h t l
fo r  " ip c c l.i l p rm rc u to r" , o n ly  rur'*.

Sub*fc . ( a ) ( 1 )  l»ub I .  9 7 -4 0 9 , 4  J ( . i ) ( l | (A > . S».b*cc« (a ) (2 ) .  ( t ) .  ( i l ) ,  ( f ) .  P ub  ( .  9 7 -4 0 9 .
tu luO fu lc t l *'lndr|»f»»c(f«l ro u t i i f l'*  Put ' \p t« i ;i l § 7 (a ) (1 ) (A ) , M ilu t i lu lft f ' ‘ fm lfp rm le iil couM'ft*'
p rm rc u lt t r" . fo r  'Nprcia l p rm rc u lw "  wherever appear in *

P u b .I. 9 7 * 4 0 ' , 4  7 |n ) ( I ) ( I I ) .  in b M llu tn l **i»i»|«* I ' f f r r l h r  D a le . S rc litm  r fT c iiiv r fk * l. 26. I 97R. 
p o n frn l oU M r.r lV ' fo r  ‘ N p rri.i l p»m n u ltti V  I ' t r r p l f»t| <pct ifit ftifntntn littii f r c f lv r t l  b )  l l i r



A llru n ry  G rm ft t !  purvit.in i |n  u c lin n  591 n f lliis  
lilt* b iu n l i i i i  <l<-lrrttiitMlioii* mrufe hy the A t lm - 
u ry  (Truer.*! rr*p».*rl»ug su rh  in fr im a lim i, *cc src- 
lio n  MM o f  Tub I .. 9 5 - 5 2 1 . *cl o u l •*  •  no le  u in lrr  
srrlitM i 591 n f  Ilu *  l i l l r

l . ' s h t a l l . c  l l l t l o r f .  T ill lrgW ili» c  M U n ir .sm l 
p m p o v  o f  I 'u h L .  9 5 -3 3 1 , «te 197* I I  5 ( '"J ' 
C'nug. a n il A ilm  N ew ., p. 4216 . See, * 1*0. T ub .l. 
92  d in .  I9R 2 U .S . Cw tc Cong ami A'bu N ew ., 
p . 1 5 )7

b 5 9 7 .  I t c l n l l o n a l i l p  w i l l )  D e p a r t m e n t  o f  J u s t i c e
(n »  W h e n e v e r  a  n m t t e r  is  in  I h e  p r o s e c u t o r i a l  J i i r i r . ( l | r l i n u  o f  n . in d e p e n d e n t  

c u u n s e l o r  h a s  h e r n  n r r e p t o i l  b y  a  1 in d e p e n d e n t  c o u n s e l  u n d e r  f le c t i o n  5 9 4 ( e )  o f  t h is  
t i t l e ,  t h e  D e p a r t m e n t  n f  J u s l i r e ,  t h e  A t t o r n e y  G e n e r n l ,  a n d  n i l  o t h e r  o f f i c e r s  a n d  
e m p lo y e e s  o f  t h e  D e p a r t m e n t  n f  J u s t i c e  s h a l l  s u s p e n d  a l l  i n v e s t ig a t i o n s  a n d  p r o c e e d ­
in g s  r e g a r d i n g  s u r h  m a t t e r ,  e x c e p t  l o  t l i e  e x t e n t  r e q u i r e d  l i y  s e c t i o n  5 9 4 ( d )  o f  t h i s  
t i t l e ,  a n d  e x c e p t  i n s o f a r  a s  s u c h  i n d e p e n d e n t  c o u n s e l  a g r e e s  In  w r i t i n g  t h a t  s u c h  
in v e s t ig a t i o n  o r  p r o c e e d in g s  m a y  h e  c o n t in u e d  b y  t h e  D e p a r t m e n t  o f  J u s t i c e .

( I t )  N o t h i n g  in  t h i s  c h a p t e r  s h a l l  p r e v e n t  t h e  A t t o r n e y  G e n e r a l  o r  t h e  S o l i c i t o r  
G e n e r a l  f r o m  m a k in g  a  p r e s e n t a t i o n  a s  a m ic u s  c u r i a e  l o  n n y  c o u r t  n s  t o  i s s u e s  o f  
la w  r a i s e d  h y  n n y  c a s e  o r  p r o c e e d in g  in  w h ic h  a  1 i n d e p e n d e n t  c o u n s e l  p a r t i c i p a t e s  in  
n it  o f f i c i a l  c a p a c i t y  o r  n n y  a p p e a l  o f  s u c h  a  c a s e  o r  p r o c e e d in g .
(A d d ed  I ' l lb . I .  0 5 - 5 2 1 ,  T it le  V I ,  « 6 0 1 ( b ) . O cL 2 6 , I9 7R . 0 2  R ia l  1 972 , a n d  n m c m lrd  T l l l t t .  
n i -m n ,  4 2 t a ) ( l ) lA ) .  J a n . .1. 109.1. 0 6  R ia l .  2 0 .1 0 )

! So in o rig ina l- P ro b ab ly  shou ld  b f  "A n " .
1983 A m fn d n ifn l. P ub  I .  *22 409 ,

5 7 (n ) ( lK A ) .  s u b s li lu ln l " im trp rin len t c n i i l iu l"  
ftir "specia l p rovecu tn r" wherever appearing

K f f r r l l v r  D ate . Section effective (V I  26, I97R , 
except fn r specific ln fn rn i.ilb»n received by l l ic  
A tto rn ey  ( ie n r r . i l pu rsuant In  a c t io n  591 o f this 
title  lim ed  tm  cfrlct ru ination* made by (lie  A tto r ­

ney G en e ra l respecting such In fo rm iM lon , see see* 
tion 6 0 4  o f  P ub  I . 9 5 -5 7 1 . set o u l a« n note under 
err. I Ion  5 9 1 o f  this title

I .e g lf la tD e  l l h l n r y .  Tor leg islative h istory nm l 
pu rpose  o f  P ub  L . 95  571 , see 1978 U .S  Code 
Cong , and  A ilm . New*. p 4216 . See. a lso , P ub .L . 
9 7 - 4 0 9 , 1982 ( I S  Code C ong an il Adm . New*, 
p. 5537

fi r»‘ IR . T r r i t i l i t i t l l i t i i  o f  c f f r r l  o f  r lm p t c r
T h i s  c l t a p l e r  s h n l l  c e n s e  In  h a v e  e f f e c t  f i v e  y c a i s  a f t e r  t h e  d a l e  o f  t h e  e n a c tm e n t  

o f  I h e  E l l i i r s  in  G o v e r n m e n t  A c t  A m e n d m e n t s  o f  ID 8 2 .  e x c e p l  t h a t  t h i s  c h a p t e r  s h a l l  
c o n t in u e  in  e f f e c t  w i t h  r e s p e c t  t n  t h e n  p e n d in g  m a t t e r s  b e f o r e  a  1 in d e p e n d e n t  
c o u n s e l  t . lm l in  t l i e  j u d g m e n t  o f  s l t r l i  i n d e p e n d e n t  c o u n s e l  r e q u i r e  s u c h  c o u l i n u n l ln n  
u n t i l  t h a t  i n d e p e n d e n t  r o n n s e l  d e t e r m i n e s  s u c h  l i m i t e r s  l i n v r  b e e n  c o m p le t e d .
(A d d ed  T u li . t ,  9 5 - 5 2 1 ,  T i l le  V I .  4 6 0 1 (a ), O cL  2 6 . 1918 , 9 2  R ia l .  IR7.1, a n d  am end ed  T i ib . l,
9 7  4 0 9 . 55  2 ( a ) ( 1 ) (A ) ,  7 .  J a n . 1 , t99.1 . 9 6  S l a t

I So In o rig in a l

R e fe rences In T ex t. The d a le  o f  enactment o f  
t lie  ethic* in G overnm en t Act Amendments o f  
1982 , re fe rred  to  in te s t, I* Ihe  date o f  enactment 
o f  P u h .l. 9 7  409 , w hich was app roved  Jan. .1,
198.1

C od ifica tion . The d ire c to ry  language o f  section 
7  o f  Pub  I .  9 7 - 4 0 9  in co rrec t ly  quoted the w ord* 
being rep laced by " a lt e r  the d a le  o f  enactment o f  
the F tS ir*  In G ove rnm en t A ct Amendment* o f  
1 982" . I lo w e v r r  the e r r o r  I* o f  academ ic interest 
o n ly  s ln re  i l appear* In  Ihe quotation  o f  lire 
language being rep laced  and  not In the quotation 
o f  the su rviv ing  rep lacem ent language.

1983 Amendment. Tub I . 0 7 -4 0 9 . 
f  7 (aH IX A ), substituted "independent c ou nse l"  
fo r " sp e iia l p ro secu to r"  wherever appearing

CI9, 2 0 4 2 .)

P ub  L  9 7 - 4 0 9 , 4 7, substituted reference to  the 
da le  o f  enactment n f  the P th ic* In  G ove lnm en t 
A ct A m endm ent* o f  I9 8 2  fo r  re ference lo  the date 
o f  enactm ent n f  I h it chapter.

F f fe c lD e  D a te . Section e ffrc liv e  O ct. 26 , I9 7 8 , 
except fo r  specific in fn rm a lln n  rccc iv rd  hy the 
A tto rn ey  G ene ra l pursuant lo  section 5 9 | o f  this 
l l l le  based on  d e le rn r ln a llo n *  made by the A tto r ­
ney G en e ra l respecting su rh  In fo rm a lhm , see sec­
tion  MM o f  Tub L . 9 5 - 5 2 1, set o u l a* a no le  trader 
section 3 9 1 o f  this ll l le .

le g is la t iv e  l l h l n r y .  T o r  leg ida t lve  h is to ry  ant! 
pu rpose  o f  P ub  L . 9 5 - 5 7 1 , se* |9 7 8  U S  C ode 
C ong , and A dm  News, p  4 ? |6  See, a lso . Tub I. 
9 7  -409, I9 8 2  U S  C«*»le C ong  and A dm  New*, 
p 3537

PART III—COURT OFFICERS AND EMI’ld;VISES

C h a p t e r  S e c t i o n
4 3 .  U n i t e d  S t a l e s  M n g ls l r n t c 9 .......................................................................................................$31
5 1 .  U n i t e d  S t a l e s  C la im s  C o u r t .............................  ................................................................. 791
( 5 3 .  R e p e a l e d ]
5 5 .  C o u r l ' o f  I n l o r n n t l o n n l  T r a d e ........................................................................................... . . . 8 7 1

A m e n d m e n t  E f f e c t i v e  A p r i l  I ,  ( 9 9 4
P ub.L  S S - m ,  Tille II, .4 m /b ) .  Tille IV. .« f  07(b), Nov. 0, 1979. 9 ) S in t  

‘i f 07, 11092. provided Hint, effective Apr: /, 1991. Ihr analysis n f  chapter* 
com prising Tart HI is amended bp adding

"90. flnukruptcg  Courts......................    771"

1943 A m cm lm rnL  P u b .L  9 7 -1 5 4 , T (I f r  I . n t  "C m ir l n f  In te rn a tion a l T ra ilc "  fu r "Cuv litm *
I I  D U r K I ) .  I3 2 (r) .  A p r . 7 , 1943 , ° 5  R ia l. 33, C o u r t"  a* chapter 35 heading.34 , * u b * t liu lo l ’ U niter) S ta ir*  C la im * C o u r t"  fu r
"C u it i l n f  C la im * "  In Item  31 and  v liucV nut l l r r i i  1944 Amendment, P ub .L . 9 0 -3 7 4 , T ille  I, 
53 "C o u rt  o f  C uU om * and P« len l A pp rn l* " . 4 U1J(«). Oct. 17. I96R , 42 Sint t i l l ,  ju tn lllu tc d

1940  Amendment. T u b ,! . 9 4 - 4 1 2 , T itle  V, "U n ite d  S ta le* M ng lU ra lc * ' fn r "U n ited  Slate*
5 5 0 1 (1 3 ). O ct 10. I9R 0 , 94  S la t 1742, *uh*tilu t- C om m m ln u e r* "  n* tlie heading n f  ebap le r 4 )

CIIAI'TEIt -II— ADMINISTRATIVE OFFICE OF UNITED 
STATES COURTS

11 61 )1 , C r c n t l n l l j  D i r e c t o r  n m l D o p t i l y  D i r e c t o r
fe d e ra l T ra r lt e r  and T rn r rd u r t  

R eco rd * requ ired  In  be f c p l by A r lm ln lU r . l lv e  
O ffice  o f  Ihe  U n l lr f l  S late* C ou rt* , * r r  W rigbt'
C rim in n l 2d f  SR I.

B 6 6 2 ,  E m p l o y e r s
( n )  T h e  D i r e c t o r  n h n l l n j i jx i i n t  n m l f i x  ( l i e  c o m p e n s a t i o n  n f  n e r o s s a r y  e m p lo y e e s  n f  

t h e  A d m in i s t r a t i v e  O f f i r e  In  a c c n n la t i r c  w i t h  t l i o  p r o v i s io n s  n f  c h a p t e r  5 1  n m l 
s i i l i r h n p t o r  I I I  n f  e l t a p l e r  5 3  n f  l l l l e  5 .  r e la t i n g  tn  c la s s i f i r n l ln n  n m l G e n e r n l  S c h e d u le  
p a y  r u l e s .

( h i  N o t w i t h s t a n d i n g  a n y  o t h e r  l a w ,  t h e  D i r e c t o r  m a y  a p p o in t  r c r l i f i n l  i n t e r p r e t e r s  
In  a c c o r d a n c e  w it h  s e c t io n  6 Q i ( n ) ( l 5 ) ( R )  n f  t h i s  t i t le  w i t h o u t  r e g a r d  l o  I h e  p r o v i s io n s  
o f  c h a p t e r  5 1  a n d  s u b c lm p t c r  I I I  n f  c h a p t e r  5 3  o f  t i t le  5 ,  r e la t i n g  t o  c la s s i f i c a t i o n  n m l 
G e n e r a l  S c h e d u le  p a y  r a lc R ,  h u t  t h e  c o m p e n s a t i o n  o f  n n y  p e r s o n  a p p o in t e d  u n d e r  
t i t le  s u l t s r c H o n  s h a l l  n o t  e x c e e d  th e  a p p r o p r i a t e  e q u i v a le n t  o f  t h e  h ig h e s t  r a l e  o f  g u y  
p a y n b le  f o r  t h e  h ig h e s t  g r a d e  e s t a b l i s h e d  in  t h e  G e n e r n l  S c h e d u le ,  s e c t io n  5 3 .1 3  n f  
t i l l e  5 .

( e )  T h e  D i r e c t o r  m n y  o b t a i n  p r r s n n n l  s e r v i c e s  n s  a u t h o r i z e d  h y  s e c t i o n  31011 n f  
t i l l e  5 ,  a t  r a lc R  n o t  l o  e x c e e d  t h e  a p p r o p r i a t e  e q u i v a le n t  o f  t h e  h ig h e s t  r a t e  o f  p a y  
p a y n b le  f n r  t h e  h ig h e s t  g r a d e  e s t a b l i s h e d  In  t h e  G e n e r n l  S c h e d u le ,  s e c t i o n  5 3 3 2  o f  
t i t l e  5 .

( d )  A l l  f t i n c U n u s  o f  o t h e r  o f f i c e r s  a n d  e m p lo y e e s  o f  U tc  A d m in i s t r a t iv e  O f f i c e  a n d  
o i l  f u n c t i o n s  o f  o r g a n i z a t i o n a l  u n i t s  o f  t h e  A d in lu i s l r u U v o  O f f i c e  s r e  v e s t e d  in  Ih e  
D i r e e ln r .  T h e  D i r e c t o r  m n y  d e le g a t e  n n y  o f  H ie  D i r e c t o r ' s  f u n r l l n n s .  p o w e r s ,  d u t ie s ,  
n o d  a u t h o r i t y  ( e x c e p t  t h e  a u t h o r i t y  l o  p r o m u lg a t e  r u l e s  s a d  r e g u la t i o n s )  l o  s u c h  
o f f i c e , ; !  n n d  e m p lo y e e s  o f  t h e  ju d i c i a l  h r n n r l i  o f  G o v e r n m e n t  a s  t h e  D i r e c t o r  m a y  
d e s i g n a t e ,  n n d  s u b je c t  t o  s u c h  t e r m s  n n d  c o n d i t i o n s  n s  t h e  D i r e c t o r  m a y  c o n s id e r  
a p p r o p r i a t e ;  n m l n m y  a u t h o r i z e  t h e  s u c c e s s iv e  r c d c lc g n t i o n  o f  s u c h  fu n c t i o n s ,  
p o w e r s ,  d u t i e s ,  n m l a u t h o r i t y  n s  t h e  D i r e c t o r  m n y  d e e m  i le a l r n h t e .  A l l  o f f i c i a l  n i l s  
p e r f o r m e d  b y  s u c h  o f f i c e r s  n o d  e m p lo y e e s  s h a l l  h a v e  I h e  s a m e  f o r r e  n n d  o f f e r !  n s  
t h o u g h  p e r f o r m e d  h y  ( l i e  D i r e c t o r  in  p e r s o n .
(A *  am end ed  O ct. 2 9 , I1I7R, T a b  I .  9 5  5 9 9 . <i 5 . 9 2  S la t  2 014  I



(Alaska J ii a i t  ^llejtslaiwre

H o u s e  o f  R e p r e s e n t a t i v e s

0£Ed«J Buiiaen

2-larch 6 , 1985

Poach V 
State Cf-pitol 

Juneau, Alaska 99811

Mr. Norman C. Gorsuch 
Attorney General,
State of Alaska 
Pouch K
Juneau, Alaska 99811 

Dear Sir:

This letter constitutes a formal request that yai appoint either a 
special prosecutor or an independent investigator to determine if there 
have been violations of state law in connection with the activities in 
the North Slope Borough.

The activities in question include the transactions described in the 
Main Hurdman Compliance Report for the North Slope Borough Assembly, 
dated December 4, 1984. They also include the extensive reports which 
have emerged through the media , involving the same individuals who are 
discussed in the audit.

In Representative Fritz Pettyjohn's letter to yen dated March 1, 1985, 
he inquired as to your position with regard to conflict of interest.

Specifically, he asked about the conflict which can arise out of your 
dual role as both the attorney for the governor, and as the chief 
prosecuting officer for the state of Alaska.

Daniel Hickey's letter of the same date and in response cn your behalf, 
did not address these questions.

We feel the failure of your office to conduct an investigation before 
this date may be related to the fact that your client, Governor 
Sheffield, held a fundraiser in Seattle on May 16, 1984, at which the 
individuals and corporations named in the Main Hurdman audit contributed 
$52,000 to the Sheffield/McAlpine Carmittee, and that, two days later, 
your client received a check for $70,000 from that committee. Ihe 
$70,000 went directly into his personal funds in repayment of a personal 
loan he had made tc his campaign.

To say that your client's conduct was of questionable propriety is 
perhaps too delicate. As his attorney, surely ycu have advised him of 
the legality of his actions. As chief prosecutor for the state of 
Alaska, you are in a scmewhat compromising position.
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A  similar situation occurred in the winter and spring of 1983, when 
questions arose about a fundraising trip yen and your client made. You 
raised approximately $200,000 from oil companies and lobbyists, which 
again went into your client's personal funds in repayment of a campaign 
loan.

In response to the criticism of this conduct, Governor Sheffield stated 
that if an investigation into the fundraising trip was warranted, it 
should be conducted by a special, prosecutor (Anchorage Daily News, March 
5, 1983). Subsequently, an "independent investigator" was appointed and 
an investigation took place.

W e  suggest to you that the present circumstances are even more 
compelling than those which led to the appointment of that "independent 
investigator." After all, the oil executives and the lobbyists who 
contributed the $200,000 to your client were not engaged in the kind of 
activities which took place in the North Slope Borough by the 
contributors of May 16, 1984.

Although we have not contacted him, we would suggest retired Superior 
Court Judge Ralph Moody would be an appropriate person to be named 
either special prosecutor or "independent investigator."

Judge Moody' s 22 years an the Superior Court bench and his untarnished 
reputation for integrity would make him a logical choice. He has served 
as the Democratic Majority Leader of the Alaska State Senate, and as 
Attorney General under former Governor Egan before his judicial 
appointment.

In a speech to the Anchorage Chamber of Commerce February 28, 1983, you 
stated that improvements were needed in the conflict of interest laws to 
clarify what actions by public officials and state employees should be 
prohibited. To that end, Senate Bill 501 was introduced at tlie 
governor's request on February 14, 1984. For same reason, no such bill 
has been introduced this year. We would be interested in the current 
position of the administration on this subject. In that connection, we 
are preparing legislation which would parallel Chapter 39 of Title 28 
of tlie United States Code, dealing with the appointment of independent 
counsel to investigate alleged wrongdoing within the Executive.

We would appreciate any suggestions you might have in this regard.

In closing, we believe anything short of the appointment of someone of 
the stature of Judge Moody as special prosecutor or investigator, would 
not satisfy the public demand for a full and complete inquiry into the 
finances of the previous North Slope Borough administration. We urge you
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to give this matter thorough consideration. 

Cordially,

/ < ?  /  -r-J---

~ s  ' I ?
Rep. Robin Taylor /
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MEMORANDUM

TO: Representative Barnes

FROM: Leslie LongenbaughW
Research Staff

RE: Relationship of Elected and Appointed Attorneys
General in Other States to Prosecuting Attorneys

Research Request Number 82-9

Bill Cook of your staff asked that we report on the relationship between 
state attorneys general and state prosecuting attorneys. Specifically, 
Mr. Cook asked that we survey other states in regard to their election 
or appointment of attorneys general and prosecutors, and the degree to 
which prosecutors are independent of the attorneys general.

In most states, both the attorney general and the prosecuting attorneys 
are elected. Most attorneys general head their states' justice or law 
departments but have few or no statutory responsibilities concerning 
the prosecution of either criminal or civil cases. When they do have 
prosecutorial responsibilities, attorneys general in most states prose­
cute only appealed criminal cases. The attorney general is charged by 
statute (AS 44.23.020) with, among other duties, prosecuting violations 
of State law. The attorney general appoints regional district attor­
neys to fulfill these prosecutorial duties, and he may remove these 
appointees from office.

r h .
Ruth Blau of the National Association of Attorneys General1 informed us 
that most attorneys general are elected; Alaska is among the six states 
that appoint, rather than elect, their attorneys general. In Maine, 
the legislature appoints the attorney general; in New Hampshire, the 
governor appoints with the aid of the Executive Council, made up of 
county representatives who are not in the state legislature; in Ten­
nessee, the state Supreme Court makes the appointment; and in Wyoming 
and New Jersey the governor appoints the attorney general.

2Ruth Blau, Publications Director, National Association of Attorneys 
General, Washington, D.C.; telephone: (202) 624-5454.
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According to Ms. Blau, states that elect their attorneys general usual­
ly require that the candidates be lawyers and United States citizens; 
some require two to ten years' residency in their states, and some two- 
thirds of all states require that attorneys general be of a minimum 
age. In thirty-seven states, candidates for attorney general must 
have passed the state bar examination.

The method used in New Jersey in selecting attorneys general and dis­
trict attorneys is closest to that used in Alaska. As in this state, 
both attorneys general and district attorneys are appointed rather 
than elected; the major difference in New Jersey is that the district 
attorneys are appointed by the governor, rather than by the attorney 
general, and are subject to approval by the state senate.

Voters in Pennsylvania recently amended their state constitution to 
allow election, rather than appointment, of their attorneys general. 
After the constitutional change, a committee of interested attorneys, 
legislators and other citizens was appointed to decide how best to 
make the change smoothly. The elected attorney general may serve two 
consecutive terms of four years each; the election is held in the mid­
dle of the gubernatorial term.2 The constitutional change in Pennsyl­
vania broadened the attorney general's prosecutorial powers. Also, 
Ray Zimmerman, the state's first elected attorney general, was a dis­
trict attorney before his election as attorney general. The new at­
torney general has made a commitment to cooperating with locally- 
elected district attorneys in investigations and prosecutions. Like 
his counterparts in several other states, Mr. Zimmerman has established 
a special office that helps local prosecutors with their investigations.

In the eastern states of Delaware and Rhode Island, attorneys general 
are solely responsible for prosecution of all criminal and civil cases, 
just as is the Alaska attorney general. The National Association of 
Attorneys General presumes that the two states do not have separate 
local district attorneys because the states are so small.

The attorney general in Ohio has no prosecutorial duties at all, even 
in instances of appealed criminal convictions. The attorney general 
in Ohio thus has little contact with the district attorneys, who are 
elected locally.

2Robert Gentzel, Assistant Press Secretary, Office of the Attorney 
General, Harrisburg, Pennsylvania; telephone: (717) 787-3391.
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We also spoke with Tom Hinton of the National District Attorneys' Associ­
ation3, who informed us that prosecuting attorneys in most states are 
elected from within the county, election district, or other area they 
serve. According to Mr. Hinton, only in Alaska, Connecticut, and New 
Jersey are district attorneys appointed rather than elected.

Several states make a distinction in jurisdiction between criminal and 
civil prosecutions. In Texas, for example, the elected "district at­
torneys" prosecute only criminal cases, while the also elected "county 
attorneys" may handle both civil and criminal prosecutions.

Some of the minimum qualifications for elected prosecuting attorneys 
vary widely from one state to the next, although almost all states 
require that candidates be trained attorneys.

Mr. Hinton stated his belief that-a change to an elected attorney gener­
al could compromise the integrity of the district attorneys in Alaska, 
if the attorney general remained charged with their appointment. An 
example of such a conflict is the possibility that district attorneys' 
prosecutions sometimes would become entangled with the attorney gener­
al 's desire to win reelection. He suggested the following methods of 
selection, both of which he feels would maintain the prosecutors' in­
tegrity.

• gubernatorial appointment with approval by one or both houses of 
the state legislature, a method which would maintain control of 
prosecutors at the state level; and

• popular election within the regions they serve, a method which
• would offer the local citizenry more direct control over its prose­

cuting attorneys.

Mr. Hinton stated his conviction that California has the "most effi - 
cient" criminal justice system. The popularly-elected attorney general 
heads the state department of justice, which performs criminal justice 
planning and renders legal advice to state government agencies and of­
ficials. The attorney general usually has only incidental relations 
with the locally-elected county district attorneys, who prosecute all 
civil and criminal cases during their four-year terms of office. The 
California attorney general and district attorneys may be impeached and 
removed from office by the state legislature.

3 To m  H i n t o n ,  N a t i o n a l  D i s t r i c t  A t t o r n e y s '  A s s o c i a t i o n ,  V i r g i n i a ;  t e l e ­

p h o n e :  ( 7 0 3 )  5 4 9 - 9 2 2 2 .
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Mr. Hinton has sent us a copy of his organization's 1979 review of all 
states' methods of selecting district attorneys. When these materials 
arrive we will forward them to your office.

Please call on us if we can be of further assistance.

LL:dlp



M E M O R A N D U M

TO: R e p r e s e n t a t i v e  R i c k ^ p ^ e ^ i n g
F ROM: B i l l  L o v e l l ,  Staff
D A TE: M a y  27, 1983

RE: A t t a c h e d  l e t t e r

Y o u r  o f f i c e  r e c e i v e d  the a t t a c h e d  
l e t t e r  a n d  r e v i s e d  f i s c a l  n o t e  f r o m  
S e n a t o r  F i s c h e r ' s  s t a f f  th i s  
a f t e r n o o n .

W e  c o u l d  r e q u e s t  a n e w  f i s c a l  n o t e  
f r o m  s o m e  o t h e r  s o u r c e  if y o u  w a n t .

/wtl



N o n - s a l a r y  costs i n c l u d e  a n t i c i p a t e d  space r e n t a l  of
6,000 sq. ft. for the a d d i t i o n a l  staff of 34, at $2.00 p e r  sq. 
ft., p e r  m onth, p l u s  2 , 0 0 0  sq. ft. each, for r e c ords  m a n a g e m e n t  
and d u p l i c a t i o n  services. A l s o  c o s t e d  in is $200 p e r  m o n t h  p e r  
e m p l o y e e  for c o n t r a c t u a l  s e r v i c e s  to c o v e r  telephone, c o p y i n g  and 
postage. O n g o i n g  c o m m o d i t i e s  are e s t i m a t e d  at $150 p er month, 
p e r  employee. N e w  p o s i t i o n  costs i n c l u d e  $ 1,500  p er e m p l o y e e  fo r 
o n e - t i m e  c o m m o d i t i e s  ( f u r n i t u r e  and e q u i p m e n t  c o s t i n g  less than 
$500 p e r  item), a n d  $ 1 , 2 0 0  p e r  e m p l o y e e  for n e w  p o s i t i o n  
e q u i p m e n t  c o s t i n g  m o r e  than $500 per item. S p e c i a l  items i n c l u d e  
$ 1 5 , 0 0 0  for e m p l o y e e  r e c r u i t m e n t  a d v e r t i s i n g  for n o n - a t t o r n e y  job 
a p p l i c a n t s ,  $ 5 , 0 0 0  f o r  p e r s o n n e l  s y s t e m  p r i n t i n g ,  and $ 2 0 , 0 0 0  for 
a data p r o c e s s i n g  p r o g r a m  to m a i n t a i n  E E O  s t a tistics. W o r d  
p r o c e s s o r s  w i l l  cost $ 1 4 , 5 0 0  e a c h  for a tot al cost cf $48,000. 
R e c o r d s  m a n a g e m e n t  e q u i p m e n t  i n c l u d e  s t o r a g e  d e vices and 
m i c r o f i l m / g r a p h i c s  e q u i p m e n t  t o t a l l i n g  $75,000. D u p l i c a t i o n  
e q u i p m e n t  w i l l  cos t a p p r o x i m a t e l y  $150,000. DP t e r m i n a l s  for 
b o t h  the DP s e c t i o n  anjd the t i m e k e e p i n g  s e c t i o n  w i l l  cost 
$50,000. D a t a  p r o c e s s i n g  c o m p u t e r - t i m e  s h o u l d  be at $ 1 5 0 , 0 0 0  p e r  
y e a r  a n d  an a d d i t i o n a l  $ 1 5 0 , 0 0 0  is i n c l u d e d  to m a i n t a i n  and 
e n h a n c e  the d e p a r t m e n t ' s  w o r k  m a n a g e m e n t ,  t i m e k e e p i n g ,  o p i n i o n  
indexing, W e s t l a w  a n d  P R O M I S  systems.

The t o t a l  a d d i t i o n a l  cost of $ 2 , 4 1 2 , 9 2 1  is an e n o r m o u s  
i n c r e a s e  o v e r  the d e p a r t m e n t ' s  c u r r e n t  a d m i n i s t r a t i v e  o v e r h e a d  of 
$ 4 4 9 , 8 0 0  p r o j e c t e d  for FY 84. It is, h o w e v e r ,  p a r t  of the p r i c e  
that m u s t  be p a i d  if the p r o p o s a l  to h a v e  an e l e c t e d  a t t o r n e y  
g e n e r a l  is a d o p t e d  b y  the e l e c t o r a t e  d u r i n g  the 1984 g e n e r a l’ 
e l e c t i o n .

A n o t h e r  m a j o r  cost a r e a  that w i l l  e v e n t u a l l y  o c c u r  as a 
r e s u l t  of c h a n g i n g  f r o m  an a p p o i n t e d  to an e l e c t e d  a t t o r n e y  
general, w i l l  b e  a p r o l i f e r a t i o n  of s p e c i a l  c o u n s e l  on the s t a f f  
of m a j o r  d e p a r t m e n t s .  H i s t o r i c a l l y ,  such c o u n s e l  h a v e  b e e n  
e m p l o y e d  b y  e x e c u t i v e  b r a n c h  a g e n c i e s  to give d e p a r t m e n t  h e a d s  a 
" s e c o n d "  o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  in s tates h a v i n g  an 
e l e c t e d  a t t o r n e y  gener al. S u c h  c o u n s e l  u s u a l l y  do n o t  h a v e  the 
a u t h o r i t y  to l i t i gate, b u t  they do p r o v i d e  legal a d v i c e  to 
d e p a r t m e n t  h e a d s  a n d  s u b m i t  a m i c u s  b r i e f s  in l i t i g a t i o n  a f f e c t i n g  
th e i r  d e p a r t m e n t ' s  p r o g r a m s .  It is n o t  u n u s u a l  in t h e s e  s t a t e s  
to see f o u r  or five s e p a r a t e  b r i e f s  f i l e d  in a s i n g l e  m a t t e r ,  in 
a d d i t i o n  to the a t t o r n e y  g e n e r a l ' s  brief, r e p r e s e n t i n g  the 
v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  agenc ies. C o s t s  for j u s t  a 
s i n g l e  s p e c i a l  c o u n s e l ,  i n c l u d i n g  s e c r e t a r i a l  a s s i s t a n c e ,  total 
a b o u t  $ 1 5 0 , 0 0 0  p e r  y e a r  in 1983 dollars. A l t h o u g h  it is 
i m p o s s i b l e ,  at this time, to a c c u r a t e l y  say h o w  e x t e n s i v e  the 
us e  of i n - h o u s e  c o u n s e l  w i l l  be if t he re is an e l e c t e d  a t t o r n e y  
g e n e r a l ,  the a d d i t i o n a l  cost for such c o u n s e l  c o u l d  e a s i l y  e x c e e d  
$ 1 . 0  m i l l i o n  a n n u a l l y ,  w i t h i n  j u s t  a f e w  years.
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C S S S H J R  No. 7 (Jud ic i a r y )
A n a l y s i s

Th i s  r e s o l u t i o n  p r o v i d e s  for a b a l l o t  p r o p o s i t i o n  that 
wo u l d ,  if a p p r o v e d  b y  the v o t e r s ,  a m e n d  the s t a t e ' s  c o n s t i t u t i o n  
by c h a n g i n g  the p o s i t i o n  of a t t o r n e y  g e n e r a l  f r o m  an a p p o i n t e d  
o f f i c e  to an e l e c t e d  o f fice.  T h e  p r o p o s e d  a m e n d m e n t s  w o u l d  also 
r e m o v e  the g o v e r n o r ' s  o r g a n i z a t i o n a l  a n d  s u p e r v i s o r y  c o n t r o l s  
o v e r  a n y  f u n c t i o n  or u n i t  of g o v e r n m e n t  h e a d e d  b y  the a t t o r n e y  
general.

T h e s e  c o n t r o l s  are n o r m a l l y  m a i n t a i n e d  t h r o u g h  
e x e c u t i v e  b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m p o s e d  on o t h e r  
e x e c u t i v e  b r a n c h  a g e n c i e s  b y  the D e p a r t m e n t  of A d m i n i s t r a t i o n  and 
the O f f i c e  of M a n a g e m e n t  a n d  B u d g e t .  T h e  c o n t r o l s  are e x e r c i s e d  
b y  r e q u i r i n g  that o t h e r  d e p a r t m e n t s  o b t a i n  0 M B ' s  and 
A d m i n i s t r a t i o n ' s  a p p r o v a l  for: p u r c h a s i n g ,  l e a s i n g  a n d  supply;
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g ;  d u p l i c a t i n g  services; 
p e r s o n n e l  a d m i n i s t r a t i o n  a n d  l a b o r  r el ations; e q u a l  e m p l o y m e n t  
o p p o r t u n i t y  p r o g r a m s ;  d a t a  p r o c e s s i n g ,  i n f o r m a t i o n  m a n a g e m e n t  and 
t e l e c o m m u n i c a t i o n s  s e r v ic es; r e c o r d s  m a n a g e m e n t ;  p r e a u d i t  
a c c o u n t i n g  services; a n d  b u d g e t  p r e p a r a t i o n  a n d  b u d g e t  
m a n a g e m e n t .

It w i l l  b e  v e r y  e x p e n s i v e  for a n  e l e c t e d  a t t o r n e y  
g e n e r a l  to p r o v i d e  all o r  m o s t  o f  these s e r v i c e s  in-h ouse. 
A l t h o u g h  an a t t o r n e y  g e n e r a l  m a y  d e c i d e  to u s e  some o f  the 
c e n t r a l l y  p r o v i d e d  s e r v i c e s ,  k e y  areas s u c h  as: p e r s o n n e l ;
profe s s i o n a l -  s e r v i c e s  c o n t r a c t i n g ;  p u r c h a s i n g ,  s u p p l y  a n d  
leasing; data p r o c e s s i n g ;  a n d  b u d g e t  p r e p a r a t i o n  and m a n a g e m e n t ,  
w o u l d  h a v e  to be p r o v i d e d  i n - h o u s e  if the a t t o r n e y  g e n e r a l ' s  
f u n c t i o n s  are to be at l e a s t  r e a s o n a b l y  free of the g o v e r n o r ' s  
s u p e r v i s i o n .  In a d d i t i o n ,  it is m o r e  than l i k e l y  that a t t o r n e y  
t i m e k e e p i n g  w o u l d  b e  r e q u i r e d  t h r o u g h o u t  the C i v i l  D i v i s i o n  
b e c a u s e  m o s t  c l i e n t  a g e n c i e s  w o u l d  not share the same p r i o r i t i e s  
a n d  p r o g r a m  g oals o f  a n  e l e c t e d  a t t o r n e y  g e n e r a l  and t h e y  w o u l d  
u n d o u b t e d l y  i n s i s t  t-hat all i n t e r a g e n c y - f u n d e d  l e g a l  s e r v i c e s  
p r o v i d e d  on t h e i r  b e h a l f  b e  a c c u r a t e l y  d o c u m e n t e d  a n d  f u l l y  
s u b s t a n t i a t e d .

A d d i t i o n a l  costs, e x p r e s s e d  in F Y  83 d o l l a r s ,  that w i l l  
p r o v i d e  f o r  c o m p l e t e  i n d e p e n d e n c e  f r o m  the o r g a n i z a t i o n a l  and 
s u p e r v i s o r y  c o n t r o l  of the g o v e r n o r  are s h o w n  below. E v e n  if the 
a t t o r n e y  g e n e r a l  w e r e  to f o r e g o  a p a r t  of this i n d e p e n d e n c e ,  the 
s a v i n g s  w o u l d  o n l y  a m o u n t  to 20 or 30Z of the t o t a l  c o s t  b e c a u s e  
of the n e c e s s i t y  to r e t a i n  i n - h o u s e  c o n t r o l  o v e r  the e s s e n t i a l  
s u D p o r t  s e r v i c e s  that d e t e r m i n e  a d e p a r t m e n t ' s  f r e e d o m  o f  action.



D i r e c t o r ' s  O f f i c e

F u n c t i o n

P e r s o n n e l

P r o p e r t y / S u p p l y

F i n a n c e / A c c o u n t i n g

Po s i t i o n s
S a l a r y /

Be n e f i t s O t h e r  P o s i t i o n  Costs T o t a l

(1 )
(1 )
(1 )

B udget A n a l y s t  R19 
Admin. O f f i c e r  R17 
Clk. T y p i s t  R 8

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n g o i n g  
C o m m o d .- o n e - t i m e  
E q u i p .- o n e - t i m e

2,500
24.100 
5,400 
4 ,500

18.100
(3) 11 3,805 54,600 1 6 8 , 4 0 5

(1 )
(2 )
(1 )
(2 )
(1 )
(1 )

P e r s o n n e l  Mgr. R21 
P e r s o n n e l  A n a l y s t s  R16 
T r a i n i n g  O f f i c e r  R18 
Pe r s o n n e l  T e c h . ' s  R12 
P a y roll C l e r k  RIO 
Clk. T y p i s t  R8

T r a v e l  
C o n t r a c t u a 1 
C o m m o d . - o n g o i n g  
C o m m o d .- o n e - t i m e  
E q u i p .-o n e - t i m e

2,500 
54 ,200 
14,400 
1 2 , 0 0 0  
24 ,100

(8 ) 2 5 5 , 3 0 7 107,200 “76775-07

(1 )
(1 )
(1 )
(1 )

M a t e r i a l s  Mgr. R21 
P u r c h a s i n g  A g e n t  R18 
Su p p l y  O f f i c e r  R16 
Clk. T y p i s t  R 8

T r a v e l  
C o n t r a c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d .-o n e - 1 ime 
E q u i p .-o n e - t i m e

2,500
19,600
7,200
6 , 0 0 0

19,300
(4) 1 6 1 ,843 t 54 ,600 21'6744"3'

(1 )
(1 )
(1 )

F i n a n c e  O f f i c e r  R21 
Acct. S u p e r v i s o r  R16 
Acct. C le rk RIO

•

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p .-one- t i m e

2,500 
19,900 
5,400 
4 ,500 
3,600 IE q u i p .-o n e - t i m e  J,60U '

T J T ---------------------------------------------- r  2-074 27 ---------------------------35 ,9’06 1"5 67327



A t t o r n e y  T i m e k e e p i n g
(1) A c c o u n t a n t  R18 
(3) DP C l e r k s  R11/R9

74) 1 1 1 ,023

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n going 
C o m m o d .- o n e - t i m e  
E q u i p .- o n e -time

1,800
33.000 
7,200 
6 , 0 0 0

16.000 
6 4 , 0 0 0 T r s r m

Re c o r d s  M a n a g e m e n t
(1) R e c o r d s  A n a l y s t  R18 
(1) R e c o r d s  S u p e r v i s o r  R15
(1) R e c o r d s  H a n d l e r  R12
(2) M i c r o f i l m  O p e r a t o r s  R10/R14

T3T i m / w

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n goi ng 
C o m m o d .- o n e - t i m e  

E q u i p . - o n e - t i m e

1,800 
81,200 
9,000 
7,500 

81,000 
IE  0 /5 O'0 " i 'W T m

Data P r o c e s s i n g / C o m m u n i c a t i o n s
(1) DP Mgr. R21
(1) P r o g r a m m e r  A n a l y s t  R18
(1) DP/Comm. Sys. Supvr. R18

(3 ) 142,116”

T r a v e l  
C o n t r a c t u a l  
C o m m o d .-ongoing 
C o m m o d . - o n e - t i m e  
E q u i p .-one-t ime

2,500
3 1 9.9 00 

5,400 
4,500

41,600
37 3 . 9 0 0 TTF /O 'l 6

D u p l i c a t i o n  S v c s .
(1) D u p l i c a t i o n  Mgr. R19
(1) P r i n t i n g  Tech. R17
(2) M a c h i n e  O p e r a t o r s  R12

7v r 163 ,768

T r a v e l  
C o n t r a c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p .-one-time

1 , 0 0 0  
74,500 
5 7,20 0 

6 , 0 0 0  
154 ,800 

T 9 T T 3 W T57 /T 6E

T O T A L 1,248,721 1 , 1 6 4 , 2 0 0  2 , 4 1 2 , 9 2 1
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T h e  A t t o r n e y  G e n e r a l  is a p p o i n t e d  b y  the G o v e r n o r  in six states, 
three t e r r i t o r i e s  and the C o m m o n w e a l t h  of P u e r t o  Rico. In Maine, 
the A t t o r n e y  G e n e r a l  is s e l e c t e d  b y  the L e g i s l a t u r e  w h i l e  T e n n e s­
see's A t t o r n e y  G e n e r a l  is s e l e c t e d  b y  the S u p r e m e  C o u r t  of that 
state. H i s t o r i c a l l y ,  the A t t o r n e y  G e n e r a l  has b e e n  an a p p o i n t­
ive, r a t h e r  t h a n  elective, official. In England, he w a s  a p p o i n t­
ed b y  the C r o w n  a n d  o n l y  i n c i d e n t a l l y  a c q u i r e d  e l e c t i v e  status 
t h r o u g h  a seat in Parlia m e n t .  In C o l o n i a l  Amer ica, A t t o r n e y s  
G e n e r a l  w e r e  u s u a l l y  a p p o i n t e d  b y  the G o v e r n o r  of the Colony. 
T h e  A t t o r n e y  G e n e r a l  of the U n i t e d  S tates still serves at the 
p l e a s u r e  of the P r e s i d e n t  w i t h  the a d v i c e  a n d  c o n s e n t  of the 
Senate.

In r e s p o n s e  to y o u r  q u e s t i o n  on use a n d  cost of 
a d d i t i o n a l  c o u n s e l  f o r  the e x e c u t i v e  b r a n c h  in states h a v i n g  
e l e c t e d  a t t o r n e y s  general, I a m  of the o p i n i o n  that this u s e  (and 
cost) d e p e n d s  on the r e l a t i o n s h i p  b e t w e e n  the G o v e r n o r  a n d  the 
e l e c t e d  A t t o r n e y  General. In a s i t u a t i o n  w h e r e  an e l e c t e d  A t ­
tor n e y  G e n e r a l  a n d  G o v e r n o r  are cooper a t i v e ,  c o r d i a l  a n d  share a 
s i m i l a r  p o l i t i c a l  p h i l o s o p h y ,  the n e e d  for a d d i t i o n a l  c o u n s e l  
w i l l  b e  reduced. R e g r e t t a b l y ,  this is n o t  a l w a y s  the situation. 
A  1976 study b y  the N a t i o n a l  Governors'  C o n f e r e n c e  e x p l o r e d  the 
r o l e  o f  G o vernors' legal  advis ors. T h e  study, w h i c h  was b a s e d  
p r i m a r i l y  on a q u e s t i o n n a i r e  to t h e s e  a dvisors, f o u n d  p r o b l e m s  in 
this r e l a t i o n s h i p :

In m a n y  States the r e l a t i o n s h i p  b e t w e e n  the 
G o v e r n o r  a n d  the A t t o r n e y  G e n e r a l  is n o t  a s m o o t h  
one. In a d d i t i o n  to w h a t e v e r  p o l i t i c a l  d i f f e r­
ences t here m a y  be b e t w e e n  them, there are s e v e r a l  
o p e r a t i o n a l  a reas o f  p o t e n t i a l  conflict. T hese 
'i n c l u d e  c o n f l i c t s  o v e r  the e x t e n t  to w h i c h  the 
legal t a l e n t  e m p l o y e d  b y  s t a t e  a g e n c i e s  s h o u l d  
r e p o r t  to the A t t o r n e y  G e n e r a l  or to the agencies; 
c o n c e r n  that the G o v e r n o r  c a n n o t  e a s i l y  deal w i t h  
the A t t o r n e y  G e n e r a l  b e c a u s e  the A t t o r n e y  G e n e r a l  
n o r m a l l y  p r o v i d e s  " y e s - n o "  a n s w e r s  r a t h e r  than 
d i s c u s s i o n s  of the legal r i s k  o f  v a r i o u s  options; 
and the p o s s i b l e  f r i c t i o n s  that m a y  n o r m a l l y  occur 
in a n  a t t o r a e y - c l i e n t  situation. N e v e r t h e l e s s ,  
all b u t  two o f  the l egal a d v i s o r s  r e p o r t e d  that 
they seek i n f o r m a l  o p i n i o n s  for the G o v e r n o r  from 
the A t t o r n e y  General. 2/

2 /  N a t i o n a l  G o v e r n o r s '  C o n f e r e n c e ,  C e n t e r  f o r  P o l i c y  R e s e a r c h
a n d  A n a l y s i s ,  L E G A L  A D V I C E  F O R  T H E  G O V E R N O R ,  7  ( N o v e m b e r ,  1 9 7 6 ) .
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W h i l e  I c a n n o t  e s t i m a t e  the a c t u a l  u s e  a n d  cost of a d­
dit i o n a l  c o u nse l to o v e r s e e  the e l e c t e d  A t t o r n e y  G e n e r a l  on b e ­
ha l f  of the G overnor, I a m  c o n v i n c e d  t h e r e  w i l l  be some a d d i t i o n­
al u s e  b y  the G o v e r n o r ' s  o f f i c e  e v e n  in the b e s t  of times. I 
sadly r e g r e t  that the c i t iz ens of our s tate w i l l  b e  r e q u i r e d  to 
p a y  for this a d d i t i o n a l  layer of b u r e a u c r a c y .

In addi tion, the h e a d s  of e x e c u t i v e  d e p a r t m e n t s  w i l l  
h i r e  t h e i r  o w n  attorneys. Thus, there w i l l  b e  a p r o l i f e r a t i o n  of 
s p e c i a l  c o un sel o n  the s t a f f  o f  m a j o r  d e p a r t m e n t s .  H i s t o r i c a l l y ,  
s u c h  c o u n s e l  h a v e  b e e n  e m p l o y e d  b y  e x e c u t i v e  b r a n c h  a g e n c i e s  to 
g i v e  d e p a r t m e n t  h e a d s  a " s e c o n d "  o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  
in s tates h a v i n g  a n  e l e c t e d  a t t o r n e y  general. S u c h  counsel 
u s u a l l y  do n o t  h a v e  the a u t h o r i t y  to liti gate, but t h e y  do p r o­
vide  l egal a d v i c e  to d e p a r t m e n t  h e a d s  a n d  s u b m i t  a mi cus b r i e f s  in 
l i t i g a t i o n  a f f e c t i n g  their d e p a r t m e n t ' s  p r o g r a m s .  It is n o t  u n ­
us u a l  in these states to see four or f i v e  s e p a r a t e  b r i e f s  f i l e d  
in a s i n g l e  m a tter,  in a d d i t i o n  to the a t t o r n e y  g e n e r a l ' s  brief, 
r e p r e s e n t i n g  the v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  agencies. Thus, 
the c o u r t s  and the p u b l i c  w i l l  be c o n f u s e d  a b o u t  s t a t e  p o l i c y  on 
m a n y  issues. In ad dition, the cost f o r  such c o u n s e l  c o u l d  e a s i l y  
e x c e e d  $ 1 . 0  m i l l i o n  annually, w i t h i n  j u s t  a f e w  years.

As a l w a y s , I w o u l d  b e  d e l i g h t e d  to a n s w e r  a n y  a d d i t i o n­
al q u e s t i o n s  y o u  m a y  have.

A t t o r n e y  G e n e r a l

N C G : v r b

A t t a c h m e n t
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T h e  H o n o r a b l e  Vic F i s c h e r  
S e n a t o r
C h a i r m a n ,  S e n a t e  S tate 

A f f a i r s  C o m m i t t e e  
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A K  998 11

Re: E l e c t e d  A G

D e a r  S e n a t o r  Fischer:

Y o u  h a v e  r e q u e s t e d  that the D e p a r t m e n t  o f  L a w  r e s p o n d  
to s e v e r a l  a s p e c t s  of C S S S H J R  7 (Jud). In p a r t i c u l a r ,  y o u  h a v e  
m a d e  i n q u i r y  rega rding:

1. The fiscal impact C S S S H J R  7 (Jud) w o u l d  h a v e  on 
state g o v e r n m e n t  operations;

2. A  s t a t e m e n t  of m y  p o s i t i o n  on the p r o p o s e d  l e g i s­
lation;

3. I n f o r m a t i o n  on the p a t t e r n  of e l e c t e d  a t t o r n e y s  
g e n e r a l  c o m p a r e d  to a p p o i n t e d  a t t o r n e y s  g e n e r a l  in the 
U n i t e d  States;

. 4. I n f o r m a t i o n  on i n c r e a s e d  costs a s s o c i a t e d  w i t h  
u t i l i z i n g  " i n - h o u s e "  c o u n s e l  for the e x e c u t i v e  a g e n c i e s  in 
a d d i t i o n  to the e l e c t e d  a t t o r n e y  general.

A t t a c h e d  is a f i s c a l  n o t e  and f i s c a l  a n a l y s i s  p r e p a r e d  
b y  m y  o ffice w i t h  r e s p e c t  to C S S S H J R  7 ( J u d ) . As w i t h  all fiscal 
n o tes , this r e p r e s e n t s  a g o o d  f a i t h  e s t i m a t e  of the l i k e l y  i n­
cr e a s e  the p r o p o s e d  l e g i s l a t i o n  w o u l d  h a v e  o n  the o p e r a t i n g  b u d­
get. In p r e p a r i n g  this f iscal  n o t e  w e  u s e d  c o n s e r v a t i v e  e s t i­
ma t e s  o f  the p r o b a b l e  costs an e l e c t e d  a t t o r n e y  g e n e r a l  w o u l d  
encomp ass. If anything, the costs m a y  b e  higher.

I p e r s o n a l l y  a m  o p p o s e d  to C S S S H J R  7 ( J u d ) . I h a v e  
l i v e d  a nd p r a c t i c e d  l aw in o ur state for m o s t  of m y  a d u l t  life. 
I a m  a b s o l u t e l y  c o n v i n c e d  that the n e e d s  of all A l a s k a n s  are best 
s e r v e d  b y  h a v i n g  an a p p o i n t e d  a t t o r n e y  general. E l e c t i o n  of one 
c a b i n e t  level o f f i c i a l  m a k e s  n o  m o r e  s e n s e  t h a n  a c o m pl ete 
e l e c t i o n  of all c o m m iss ioners.
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The Governor,  as the s t a t e’s p r i n c i p a l  e x e c u t i v e  
officer, n e e d s  to h a v e  a r e s p o n s i v e  a n d  r e l i a b l e  D e p a r t m e n t  of 
Law. I think g o o d  m a n a g e m e n t  r e q u i r e s  an a p p o i n t e d  a t t o r n e y  
general, but m o r e  i m p o r t a n t l y  c o m m o n  s e n s e  s u g g e s t s  th at the a t­
tor n e y  g e n e r a l  s e l e c t i o n  be m a d e  b y  a p p o i n t m e n t .  In our v a s t  
state, w i t h  d i s p a r a t e  i n t e r e s t s  and citizens, the a d m i n i s t r a t i o n  
of s t a t e  g o v e r n m e n t  r e q u i r e s  a s t r o n g  g overnor. T h e  last thing 
o u r  s t a t e  n e e d s  is a n  e l e c t e d  a t t o r n e y  g e n e r a l  w h o  m a y  h a v e  a 
p e r s o n a l  or p o l i t i c a l  a g e n d a  w h i c h  v a r i e s  f r o m  the p o s i t i o n  of 
the Governor. The f r i c t i o n  b e t w e e n  the two e l e c t e d  o f f i c i a l s  can 
lead to a less r e s p o n s i v e  s t a t e  b u r e a u c r a c y  w i t h  a d i f f u s e  
a c c o u n t a b i l i t y  to the electora te.

I c o u l d  r e l a t e  a n e c d o t e s  w h i c h  i l l u s t r a t e  this fr om 
o t h e r  j u r i s d i c t i o n s  h a v i n g  e l e c t e d  a t t o r n e y s  general. Instead, I 
w o u l d  r a t h e r  p r o v i d e  a q u o t a t i o n  f r o m  the N a t i o n a l  M u n i c i p a l  
League:

A l l  a u t h o r i t i e s  on e x e c u t i v e  o r g a n i z a t i o n  a g r e e  
w i t h  the p o s i t i o n  e m b r a c e d  b y  the M o d e l  S t a t e  C o n­
st i t u t i o n  for m o r e  t h a n  40 y e a r s  that a d m i n i s t r a­
tive p o w e r  a n d  r e s p o n s i b i l i t y  s h o u l d  b e  c o n c e n­
tra t e d  in a single p o p u l a r l y  e l e c t e d  c h i e f  e x e c­
utive. T h e r e  is g r o w i n g  r e c o g n i t i o n  t h a t  the 
governor, as the r e p r e s e n t a t i v e  of all the people, 
s h o u l d  be e q u i p p e d  w i t h  the c o n s t i t u t i o n a l  status 
n e c e s s a r y  to e x e r c i s e  c o n s t r u c t i v e  l e a d e r s h i p  as 
the c h i e f  l a w m a k e r  a n d  p o l i t i c a l  h e a d  of his 
state. 1 /

S t u d i e s  on a d m i n i s t r a t i v e  r e o r g a n i z a t i o n  u s u a l l y  argue 
that f r a g m e n t a t i o n  leads to i r r e s p o n s i b i l i t y ,  b u t  a s i n g l e  chief 
e x e c u t i v e  can b e  h e l d  a c c o u n t a b l e  t h r o u g h  the e l e c t o r a l  s y s t e m  
and, as a c o n s e q u e n c e ,  can m a k e  the a d m i n i s t r a t i o n  m o r e  r e s p o n­
sive. In m y  opinion, the G o v e r n o r  of A l a s k a  n e e d s  the f l e x i b i l­
ity a n d  d i s c r e t i o n  t h a t  is i m p l i e d  in an a p p o i n t e d  a t t o r n e y  
general . A n y t h i n g  less w i l l  i n e v i t a b l y  d r i v e  a w e d g e . b e t w e e n  the 
G o v e r n o r  and the D e p a r t m e n t  of L a w  to the d e t r i m e n t  o f  the c i t i­
zens of o u r  state.

Y o u  a l s o  r e q u e s t e d  c o m p a r a t i v e  i n f o r m a t i o n  o n  e l e c t e d  
v e r s u s  a p p o i n t e d  a t t o r n e y s  general. O u r  r e s e a r c h  i n d i c a t e s  that 
the A t t o r n e y  G e n e r a l  is p o p u l a r l y  e l e c t e d  in f o r t y - t w o  states.

1/ N a t ional M u n i c i p a l  L e a g u e ,  M O D E L  S T A T E  C O N S T I T U T I O N  (6th 
ed.) 6 5 - 6 6  (1963).
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The A t t o r n e y  G e n e r a l  is a p p o i n t e d  b y  the G o v e r n o r  in six states, 
three t e r r i t o r i e s  a n d  the C o m m o n w e a l t h  of P u e r t o  Rico. In Maine, 
the A t t o r n e y  G e n e r a l  is s e l e c t e d  by the L e g i s l a t u r e  w h i l e  T e n n e s­
see's A t t o r n e y  G e n e r a l  is s e l e c t e d  b y  the S u p r e m e  Co urt of that 
state. H i s t o r i c a l l y ,  the A t t o r n e y  G e n e r a l  has b e e n  an a p p o i n t­
ive, r a t h e r  than elective, official. In England, h e  w a s  a p p o i n t­
ed b y  the C r o w n  a n d  only i n c i d e n t a l l y  a c q u i r e d  e l e c t i v e  status 
t h r o u g h  a seat in Parliament. In C o l o n i a l  A merica, A t t o r n e y s  
G e n e r a l  w e r e  u s u a l l y  a p p o i n t e d  b y  the G o v e r n o r  o f  the Colony. 
T h e  A t t o r n e y  G e n e r a l  of the U n i t e d  States still serves at the 
p l e a s u r e  of the P r e s i d e n t  w i t h  the a d v i c e  and c o n s e n t  o f  the 
Senate.

In r e s p o n s e  to y o u r  q u e s t i o n  o n  use and cost of
a d d i t i o n a l  c o unsel  for the e x e c u t i v e  b r a n c h  in states h a v i n g  
e l e c t e d  a t t o r n e y s  general, I a m  of the o p i n i o n  that this use (and 
cost) depends on the r e l a t i o n s h i p  b e t w e e n  the G o v e r n o r  a n d  the 
e l e c t e d  A t t o r n e y  General. In a s i t u a t i o n  w h e r e  an e l e c t e d  A t ­
tor n e y  G e n e r a l  and G o v e r n o r  are cooperat ive, c o r d i a l  a n d  shar e a 
s i m i l a r  p o l i t i c a l  p h i l o s o p h y ,  the n e e d  for a d d i t i o n a l  c o u n s e l  
w i l l  b e  reduced. R e g r e t t a b l y ,  this is n o t  a lways the situation. 
A  1976 s tudy b y  the N a t i o n a l  Gover n o r s '  C o n f e r e n c e  e x p l o r e d  the 
r o l e  o f  Governors' legal advisors. T h e  study, w h i c h  w a s  b a s e d  
p r i m a r i l y  on a q u e s t i o n n a i r e  to t h e s e  advisors, f o u n d  p r o b l e m s  in 
this relationshi p:

In m a n y  States the r e l a t i o n s h i p  b e t w e e n  the 
G o v e r n o r  a n d  the A t t o r n e y  G e n e r a l  is n o t  a s m o o t h  
one. In a d d i t i o n  to w h a t e v e r  p o l i t i c a l  d i f f e r­
ences there m a y  be b e t w e e n  them, there are s e v e r a l  
o p e r a t i o n a l  a reas o f  p o t e n t i a l  conflict. T h e s e  
'i n clude c o n f l i c t s  o v e r  the e x t e n t  to w h i c h  the 
legal t a l e n t  e m p l o y e d  b y  s tate a g e n c i e s  s h o u l d  
r e p o r t  to the A t t o r n e y  G e n e r a l  or to the agencies; 
c o n c e r n  t h a t  the G o v e r n o r  c a n n o t  e a s i l y  deal w i t h  
the A t t o r n e y  G e n e r a l  b e c a u s e  the A t t o r n e y  G e n e r a l  
n o r m a l l y  p r o v i d e s  " y e s - n o "  a n s w e r s  r a t h e r  than 
d i s c u s s i o n s  of the lega l r i s k  of v a r i o u s  options; 
and the p o s s i b l e  f r i c t i o n s  that m a y  n o r m a l l y  occur 
in an a t t o m e y - c l i e n t  situatio n. N e v e r t h e l e s s ,  
all b ut two of the legal a d v i s o r s  r e p o r t e d  that 
they seek infor m a l  o p i n i o n s  for the G o v e r n o r  f r o m  
the A t t o r n e y  General. 2/

2 /  N a t i o n a l  G o v e r n o r s '  C o n f e r e n c e ,  C e n t e r  f o r  P o l i c y  R e s e a r c h
a n d  A n a l y s i s ,  L E G A L  A D V I C E  F O R  T H E  G O V E R N O R ,  7 ( N o v e m b e r ,  1 9 7 6 ) .
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W h i l e  I c a n n o t  e s t i m a t e  the a c t u a l  use an d cost of a d­
dit i o n a l  c o u n s e l  to o v e r s e e  the e l e c t e d  A t t o r n e y  G e n e r a l  on b e­
ha l f  o f  the G o v e rn or, I am c o n v i n c e d  the re w i l l  be some a d d i t i o n­
al u s e  b y  the G o v e r n o r ' s  o f f i c e  e v e n  in the best of times. I 
s a d l y  r e g r e t  t h a t  the c i t i z e n s  of our s tate w i l l  b e  r e q u i r e d  to 
p a y  for this a d d i t i o n a l  layer of b u r e a u c r a c y .

In a d d i tion , the h e a d s  of e x e c u t i v e  d e p a r t m e n t s  w i l l  
h i r e  t h e i r  o w n  attorn e y s .  Thus, t h e r e  w i l l  b e  a p r o l i f e r a t i o n  of 
s p e c i a l  c o u n s e l  o n  the staff o f  m a j o r  departments. H i s t o r i c a l l y ,  
s u c h  c o u n s e l  h a v e  b e e n  e m p l o y e d  b y  e x e c u t i v e  b r a n c h  agenc i e s  to 
g i v e  d e p a r t m e n t  h e a d s  a " s e c o n d "  o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  
in s tates h a v i n g  an e l e c t e d  a t t o r n e y  general. S u c h  c o u n s e l  
u s u a l l y  do n o t  h a v e  the a u t h o r i t y  to litigate, but they do p r o­
vid e  l e g a l  a d v i c e  to d e p a r t m e n t  h e a d s  a n d  s ubmit amicus b r i e f s  in 
l i t i g a t i o n  a f f e c t i n g  t h e i r  d e p a r t m e n t ' s  programs. It is n o t  u n ­
us u a l  in these s t at es to see f o u r  or five s e p a r a t e  b r i e f s  filed 
in a s i n g l e  m a t t e r ,  in a d d i t i o n  tc the a t t o r n e y  g e n e r a l ' s  brief, 
r e p r e s e n t i n g  the v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  agencies. Thus, 
the c o u r t s  a n d  the p u b l i c  w i l l  be c o n f u s e d  a b o u t  state p o l i c y  on 
m a n y  issues. In addition, the cost for such c o unsel c o u l d  e a s i l y  
e x c e e d  $ 1 . 0  m i l l i o n  annually, w i t h i n  j u s t  a f e w  years.

A s  always, I w o u l d  b e  d e l i g h t e d  to a n s w e r  any a d d i t i o n­
al q u e s t i o n s  y o u  m a y  have.

A t t o r n e y  G e n e r a l

N C G r v r b

A t t a c h m e n t
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on a  m a t t e r  that is far r e m o v e d  f r o m  C o n v e n t i o n  business.

P R E S I D E N T  EGAN: Mrs. Herman n, if there is no objection.

(Mrs. H e r mann spoke o n  a m a t t e r  of privile ge.)

P R E S I D E N T  EGAN: T h a n k  you, Mrs. Hermann. Did we h a v e  t w o  r e­
con s i d e r a t i o n s  of a m e n d m e n t s  that h a d  b e e n  a d o p t e d ,  p e n d i n g  or 
was there one? The C h a i r  o n l y  b r i n g s  it up at this time i n a s­
m u c h  as it might be best if we c o n s i d e r  a n y  r e c o n s i d e r a t i o n s  on 
this prop osal as q u i c k l y  as we can. That Is, it w o u l d  be u p  to 
the m a k e r  of the m o t i o n  a c t u a l l y ,  but were there t w o  r e c o n s i d e r  
t i o n s  or one?

C H I E F  CLERK: One, I think.

P R E S I D E N T  EGAN: If the C h a i r  r e m e m b e r s  it, Mr. K i l c h e r  I t h i n k
r e c o n s i d e r e d  on the last p r o p o s e d  amend ment, but I h a d  the f e e l­
ing there had been a n o t h e r  n o t i c e  g i v e n  d u ring the day. If not, 
we will continue. Mr. V i c t o r  Rivers.

V. RIVERS: I have a n  a m e n d m e n t .

P R E S I D E N T  EGAN: Y o u  h a v e  a n  a m e n d m e n t  b y  the C o m m i t t e e ?

V. RIVERS: By a m i n o r i t y  g r o u p  of the Committee, m y s e l f  a n d
Mr. Harris.

P R E S I D E N T  EGAN: Mr. V i c t o r  Rivers, y o u  m a y  p r e sent  y o u r  p r o p o s e d
amendmen t. The Chief C l e r k  m a y  p r e s e n t  the p r o p o s e d  a m e n d m e n t .

C H I E F  CLERK: "After S e c t i o n  14, pa ge 7  of C o m m i t t e e  P r o p o s a l
No. 10/a, insert a n e w  s e c t i o n  as follows: ‘Se c t i o n  15.

The A t t o r n e y  G e n e r a l  jshall be a p p o i n t e d  b y  the G o v e r n o r  
f r o m  t w o  or m o r e  q u a l i f i e d  p e r s o n s  n o m i n a t e d  in the same m a n n e r  
a s  judges b y  the judicial council. He shall h a v e  b e e n  a d m i t t e d  
to practice l a w  in the S t a t e  a n d  shall have the o t h e r  q u a l i f i c a­
tio n s  p r e s c r i b e d  h e r e i n  f o r  h e a d s  of pri ncipal d e p a r t m e n t s  a n d  
shall be subject to a p p r o v a l  b y  the L e g i s l a t u r e  in a s i m i l a r  
manner.

The A t t o r n e y  G e n e r a l  m a y  be r e m o v e d  by the G o v e r n o r  w i t h  
t h e  consent and a p p r o v a l  of b o t h  h o u s e s  of the L e g i s l a t u r e  m e e t­
ing j o i n t l y . * R e n u m b e r  s u c c e s s i v e  sections to c o n f o r m  to the 
a b o v e  insertion."

V. RIVERS: I move the a d o p t i o n  of the amendment.

PRESID ENT EGAN: Mr. V i c t o r  R i v e r s  m o v e s  the a d o p t i o n  of t he
amendmen t. Are there c o p i e s  a v a i l a b l e  for the d e l e g a t e s ?  Is 
t h e r e  a second to Mr. Riv ers' m o t ion?

2 2 1 3



2 2 1 6

HARRIS: I second the notion.

P R E S I D E N T  EGAN: Mr. Harris secon ds the motion. The m a t t e r  is
o p e n  for discussion. Mr. V i c t o r  Rivers.

V. RIVERS: Mr. President, this m a t t e r  of the office of a t t o r n e y
g e n e r a l  came up for a g o o d  deal of d i s c u s s i o n  in c o n n e c t i o n  w i t h  
the strong exec u t i v e  and in c o n n e c t i o n  with the m a t t e r  of h a v i n g  
some screening  for the m a n  w h o  w o u l d  be the a t t o r n e y  general.
Some of the Commi ttee felt that it w o u l d  i n t e rfere w i t h  the 
s t r e n g t h  of the executive. O thers  of the C o m m ittee felt t h e y  
w a n t e d  to see the a t t o r n e y  g e n e r a l  e l e c t i v e  and not r e m o v a b l e  b y  
the governor. It seemed that the o n l y  th ing that was of m a i n  
c o n c e r n  to a great m a n y  of us was that whil e we r e c o g n i z e  the 
v a l u e  of the strong executive, we are not n a i v e  e n o u g h  to t h i n k  
that the g o v e r n o r  who is e l e c t e d  will not have c e r t a i n  o b l i g a­
tions, commitments, e n d o r s e m e n t s  to meet wh en he goes into office. 
We r e alize that on all the o t h e r  d e p a r t m e n t  heads there m a y  have 
to be'on his part some c o m p r o m i s e  w i t h  his desires u n d e r  this plan 
as we have it. We did, however, want to t r y  to e l i m i n a t e  a n y  
m a t t e r  of the r e t u r n  favors or e n d o r s e m e n t s  or o b l i g a t i o n s  to 
the m a n  who he a p p o i n t e d  as a t t o r n e y  general. We a r e  t r y i n g  to 
r emov e that p a r t i c u l a r  o ffice b y  a s c r e e n i n g  process we h a v e  set 
u p  here, so the m a n  who went in there, his a p p o i n t m e n t  w o u l d  be 
b a s e d  on merit a n d  not on a n y  o t h e r  consideration. As y o u  w i l l  
note, we have r e c o m m e n d e d  that the a t t o r n e y  general be s c r e e n e d  
by the L e g i s l a t i v e  Council in r e g a r d  to his q ualifica tions, 
that two or more be scre ened In a c c o r d a n c e  with the r e q u i r e m e n t s  
to fill the job s a t i s f a c t o r i l y  b o t h  on the basis of q u a l i f i c a t i o n s  
a n d  on the basis of the g o v e r n o r ' s  desires. The o n l y  intent in 
t h i s  is that the a t t o r n e y  g e n e r a l  shall be one who is a p p o i n t e d  
not f r o m  the point of v i e w  of a n y  o b l i g a t i o n s  f r o m  the g o v e r n o r  
to him, a n d  a l s o  the other Intent is that the a t t o r n e y  g e n e r a l  
cannot be r e m o v e d  by the g o v e r n o r  w i t h o u t  al so the a p p r o v a l  of 
the l e g i s l a t u r e  m e eting  j o i n t l y  as t h e y  a p p r o v e d  the a p p o i n t m e n t  
of the a t t o r n e y  g e n e r a l  at the time he was a c t u a l l y  put into 
office. He w o u l d  be r e m o v e d  in the same manner, a n d  b y  that 
m a n n e r  only. T h e r e  has b e e n  a g o o d  deal said here a b o u t  d i l u t­
ing the p o w e r  of the strong executive. I a m  of the o p i n i o n  that 
p e r h a p s  a g o v e r n o r  g o i n g  into o ffice  where he had to make a lar ge 
n u m b e r  of a p p o intm ents, w h e r e  he had been s u p p orte d In his 
c a m p a i g n s  by m a n y  indiv i d u a l s  who m i g h t  be m e n  of h i g h  de gree 
of c ompetence or average compet ence, I w o u l d  be of a n  o p i n i o n  
that a g o v e r n o r  in that p o s i t i o n  w o u l d  p r o b a b l y  welcome the 
p o s s i b i l i t y  of the chance of a p p o i n t i n g  one office in suc h a 
m a n n e r  that he v/ould not have to r e p a y  a n y  o b l i g a t i o n s  or i n d e b t­
edn e s s  or favors  in that p a r t i c u l a r  appointment. I for one 
f e e l  the a t t o r n e y  g e n e r a l ' s  o ffice s h o u l d  have r e m o v e d -f r o m  it 
the n e e d  for m a k i n g  a n y  c o n c e s s i o n  to c o m p e t e n c e  or q u a l i f i c a­
tio n s  b e caus e of political s u p por t o n  the part of the a p p l i c a n t  
to the g o v e r n o r  in seeking e lection. That Is m y  o p i n i o n  a n d  I 
feel there is sound j u s t i f i c a t i o n  f o r  that opinion. I r e a l i z e  
t here are m a n y  divergent o p i n i o n s  here  on that subject.
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BUCKALEW: Mr. P r e s i d e n t , f r o m  t h e  b e g i n n i n g  I w o u l d  like to
state that I don't like this  proposal. T h e  first o b j e c t i o n  I 
see is that we are s h o v i n g  off on the j u d i c i a l  c o u n c i l  a f u n c­
ti o n  that is not one of t h e i r  duties. The j u d i c i a l  council 
was created by Mr. M c L a u g h l i n ' s  d e p a r t m e n t .  He set up a j u d i­
ciary. N o w  vie are g o i n g  to let Mr. M c L a u g h l i n ' s  d e p a r t m e n t  select 
a n  a t t o r n e y  general. Not o n l y  does the a t t o r n e y  g e n e r a l  have 
to be a p p r o v e d  by the j u d i c i a l  council, the a t t o r n e y  g e n e r a l  
t h e n  has to be a p p r o v e d  b y  the le gisl a t u r e .  If the g o v e r n o r  
w a n t s  to remove h i m  he has to get the consent of the legislature. 
Now, I don't t h i n k  this m a t t e r  w o u l d  e v e n  have come u p  if we had 
n ot d i s c o v e r e d  that the i n i t i a t i v e  a n d  r e f e r e n d u m  a r t i c l e  r e­
f e r r e d  to the a t t o r n e y  g e n e r a l .  The r e a s o n  I b r i n g  that u p  is 
that I t h i n k  Mr. S u n d b o r g  h a d  a n  e x c e l l e n t  s u g g e s t i o n  that we 
just insert the w o r d s  " s e c r e t a r y  of state". That is p r o b a b l y  
one of his functions. T h a t  is the o n l y  r e a s o n  I t h i n k  this 
b u s i n e s s  came up. We d e c i d e d  y e s t e r d a y  that vie w e r e  not g o i n g  to 
elect the a t t o r n e y  general. The a r g u m e n t  put up b y  the C o m m i t­
tee was t h e y  w a n t e d  to h a v e  a s trong e x e c u t i v e  a n d  t o d a y  t h e y  are 
g o i n g  to w a t e r  it d o w n  a little. I t h i n k  we ought to be c o n s i s­
tent a n d  vote this a m e n d m e n t  down.

V. RIVERS: I rise to a p o i n t  of order. I s t a t e d  t h i s  m a t t e r
h a d  be en d i s c u s s e d  some t i m e  a g o  in Committee. It d i d  not arise  
yesterday. This  a m e n d m e n t  was p r e p a r e d  d u r i n g  the t i m e  of that 
discuss ion. I a l s o  o bject t o  r e f e r r i n g  t o  a n y  d e p a r t m e n t  of 
this c o n s t i t u t i o n  as b e i n g  the d e p a r t m e n t  of some one individual.
I don't believe it is e i t h e r  Mr. M c L a u g h l i n ' s  or mi ne o r  a n y­
bo d y  else's; it is the c o n s t i t u t i o n  of all the p e o p l e  of Alaska.

t
P R E S I D E N T  EGAN: Mr. Harris.

HARRIS: I was g o i n g  to c o r r e c t  Mr. Buc kalew, but since Mr.
R i v e r s  has a l r e a d y  done so, I w i l l  o n l y  state that I w o u l d  favor 
t h i s  amendment. We t a l k e d  a b o u t  t h i s  quite a bit in Committee, 
a nd it is a c h e c k  on t h e  g o v e rnor. It m a k e s  a bit of d i f f e r e n c e  
w h e n  the a t t o r n e y  g e n e r a l ' s  w o r d  becomes law. It a c t u a l l y  is 
law, u nless it is d i s p u t e d  in court a n d  f o u n d  to be not e x a c t l y
as it is s u p p o s e d  to be, t h e n  it is u s e d  as law. Therefore, we
feel the a t t o r n e y  g e n e r a l  s h o u l d  be a q u a l i f i e d  m a n  a n d  in o rde r 
to insure that his q u a l i f i c a t i o n s  are up to par we n e e d e d  some 
type of screening process. Novi, vie did not s c r e e n  the man b e­
cause vie vianted to connect  h i m  w i t h  the judicial d e p a r t m e n t  as
Mr. E u c k a l e w  suggests. The o n l y  r e a s o n  for u s i n g  the judicial 
c o unc il we feel is that the j u d icial  council is q u a l i f i e d  to 
s c r e e n  the a t t o r n e y  gener a l .  T h e r e f o r e ,  that was the reason 
f o r  b r i n g i n g  u p  t h i s  a m e n d m e n t .

P R E S I D E N T  EGAN: Mr. M c L a u g h l i n .

MCLAUGHLIN: I a gr ee w i t h  Mr. V i c t o r  R i v e r s  that the judicial

P R E S I D E N T  E G A N :  I s  t h e r e  f u r t h e r  d i s c u s s i o n ?  M r .  B u c k a l e w .



council  is not the idea that it was l i m i t e d  to one person; it 
was the product cf the J u d i c i a r y  C o m m i t t e e ' s  c o m bined  thought.
I a m  p e r s o n a l l y  o p p o s e d  to suc h a m e t h o d  of selection. W i t h­
in m y  k n o w ledge  there is o n l y  one e q u i v a l e n t  m e t h o d  of s e l e c t i o n  
of the a t t o r n e y  general, a n d  that is p r o b a b l y  in N e w  Ha mpshire 
where the a t t o r n e y  g e n e r a l  is s e l e c t e d  b y  the Justices of the 
supreme  court. I beli eve that Mr. B u c k a l e w  is right in that he 
says that the a t t o r n e y  g e n e r a l  is not o t h e rw ise m e n t i o n e d  in 
the c o n s t i t u t i o n  e xcept  in the initia t i v e  and referendum, and 
if y o u  can recall, the o n l y  r e a s o n  he was m e n t i o n e d  in the 
ar t i c l e  on the in itia t i v e  a n d  r e f e r e n d u m  was o r i g i n a l l y  they 
h a d  a proposal as it came out of committee, m y  r e c o l l e c t i o n  is, 
that the 10 q u a l i f i e d  voters  c o u l d  submit a p r o p o s i t i o n  to the 
a t t o r n e y  general, a n d  secure his o p i n i o n  as to its legality.
That is w h y  the a t t o r n e y  g e n e r a l  w a s  mentioned. We c h o p p e d  the 
p o r t i o n  r e q u i r i n g  an o p i n i o n  of l e g a l i t y  f r o m  the a t t o r n e y  g e n­
eral, we c h o p p e d  the portion, if I recall, r e q u i r i n g  r e v i e w  of 
his opinion, a n d  in su bst a n c e  what we did is we made it a f u n c­
tio n  as it stands now, the tr ue f u n c t i o n  of the s e c r e t a r y  of 
state. The a t t o r n e y  g e n e r a l  is in t her e by h a p p e n s t a n c e  and no 
o t h e r  reason. Y e s t e r d a y  we d e t e r m i n e d  that the a t t o r n e y  general 
s h oul d not be e l e c t e d  a n d  i m p l i c i t l y  what we d e t e r m i n e d  was it 
s h o u l d  be w i t h i n  the d i s c r e t i o n  of the g o v e r n o r  subject p o s s i b l y  
to c o n f i r m a t i o n  that the g o v e r n o r  alone in his d i s c r e t i o n  wou ld 
select the a t t o r n e y  g e n e r a l  a n d  w o u l d  be r e s p o n s i b l e  for him.
The a t t o r n e y  general, a p p a r e n t l y ,  u n d e r  the concept that we 
have i m p l i c i t l y  accepted, is an a t t o r n e y  l a r g e l y  for the e x e c u­
tive department. In a n y  event, he is a  p o l i t i c a l  appoint ee, he 
is an executi ve appointee. I don't b e lieve that we s h oul d be 
p u tti ng h i m  t h r o u g h  a means tes t a n d  r u nning h i m  in substance 
t h r o u g h  the judicial council. U n d e r  such circumstances, the 
g o v e r n o r  m a y  well say w h e n  the a t t o r n e y  g e n e r a l  proves u n s a t i s­
f a c t o r y  to the elect o r a t e  at large, the g o v e r n o r  s h o u l d  have 
the direct r e s p o n s i b i l i t 3r, he s h o u l d  not be a b l e  to evade it by 
saying, "It was not m y  s e l e c t i o n . "  I a m  o p p o s e d  to it. The 
judicia l council was d e s i g n e d  in the c o n s t i t u t i o n  d e l i b e r a t e l y  
f o r  one reason. That was f o r  the s e l e c t i o n  of the justices of 
the s u p erior a n d  supreme courts, w h e n  in substance we are n o w  
u t i l i z i n g  t h e m  to p r o vide  a r a t h e r  cathartic a t t o r n e y  general.
I t h i n k  that this  is a mere c o mpromise, it is not a m a j o r i t y  
o p i n i o n  of the Committee on the e x e c u t i v e  a n d  c e r t a i n l y  it has 
not b e e n  c o n s i d e r e d  b y  the J u d i c i a r y  Committee. I cannot speak 
for them, but I feel sure that the m a j o r i t y  wro u l d  feel the same 
way. Our choice is not a compromise. He Is e i t h e r  e l e c t e d  or 
he Is appointed. If he is a p p o i n t i v e  and if he is g o i n g  to be 
one of the consorts of the g o v e r n o r  a n d  one of his confidants, he 
s h o u l d  be s e l e c t e d  d i r e c t l y  b y  the g o v e r n o r  a n d  the g o v e r n o r  
s h o u l d  be responsible. If we a c c e p t  this, t h e n  in p r emise  we 
s h o u l d  accept a s c r e e n i n g  of e v e r y  o t h e r  p u b lic offic i a l  a p­
po i n t e d  by the g o v e r n o r  in h i s  cabinet. I b e lieve the a t t o r n e y  
general, if he has to be m e n t i o n e d ,  a n d  I don't t h i n k  it n e c e s­
sary, I don't t h i n k  he s h o u l d  be e m b o d i e d  in the constitution.
The a t t o r n e y  g e n e r a l  shou ld be like the a t t o r n e y  g e n e r a l  of the
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U n i t e d  States, a p p o i n t e d  b y  the e xecu t i v e  a n d  the e x e c u t i v e  is 
r e s p o n s i b l e  for him. This is, frankly, I t h i n k  on its face, 
a c o m p r o m i s e  meas ure and I believe the a t t o r n e y  g e n e r a l  is w i t h­
out our sphere, a n d  in substance should not e v e n  be m e n t i o n e d  in 
t h e  c o n s tit ution, let a l o n e  n o m i n a t e d  b y  the judicial council.

P R E S I D E N T  EGAN: Mr. V i c t o r  Rivers.

V. RIVERS: M a y  I a s k  a q u e s t i o n  of Mr. M c L a u g h l i n ?  W o u l d  we
g a t h e r  f r o m  y o u r  stat e m e n t s  that the judicial council is 
l i m i t e d  o n l y  in its p u r pose to the s e l e c t i o n  or the r e c o m m e n d a­
t i o n  of judges?

MCLAUG H L I N :  That is not so, Mr. Rivers, b e cause we have a
s p e c i f i c  p r o v i s i o n  in there saying that t h e y  shall p e r f o r m  such 
o t h e r  d u t i e s  as are p r o v i d e d  b y  law. I a m  sure it was the 
i nten t of the C o n v e n t i o n  that t h e i r  f u n c tion s wo uld be l i m i ted 
to the judicial. In fact, I t h i n k  b y  e r r o r  y o u  d i d  r e m a r k  that 
t h e  a t t o r n e y  g e n e r a l  v/as s e l e cted by the L e g i s l a t i v e  Council 
w h e n  y o u  s u p p o r t e d  this matter, but I w o u l d  oppose it just as 
I w o u l d  oppose the j u d ic ial council s e l e cting the sites of the 
court houses. I t h i n k  t h e y  a r e  p a r t i c i p a t i n g  n o w  in the e x e c u­
tive f u n c t i o n s  of g o v e r n m e n t  a n d  I believe the j u d i c i a l  council  
sh o u l d  be l i m i t e d  as it has b e e n  h i s t o r i c a l l y  to judi cial 
a f f a i r s  a n d  n o t  to e x e c u t i v e  affairs.

V. RIVERS: D o  y o u  agree w i t h  t h e  judicial council in the m a t t e r
of s c r e e n i n g  this m a n  as to q u a l i f i c a t i o n s , would be doi ng the 
same t h i n g  as if he were s c r e e n i n g  a judge? Isn't it for q u a l i­
fications- a n d  to remove the judge from direct p o l i t i c a l  e l e c t i o n  
or a p p o i n t m e n t  that we put u p  the judicial co uncil? Isn't the 
pr o c e s s  of s c r e e n i n g  identical in the two cases?

MCLAUGHLIN: Yes, the process of s c r e ening is i d e n t ical except
f o r  this one thing. A  judge is supposed to be dispass ionate.
He is n o t  s u p posed to be a c c e p t a b l e  to the people who a p p e a r  
be f o r e  him. In the case of the a t t o r n e y  g e neral the a t t o r n e y  
g e n e r a l  will have a c l i e n t - a t t o r n e y  r e l a t i o n s h i p  to the g o v e r n o r  
a n d  f r a n k l y  I believe the g o v e r n o r  should have w i d e r  choice a nd 
discretion. It is like s e l e cting  the p r e s i d e n t i a l  p h y s i c i a n  
by vote of a s e l e ction  board. The r e l a t i o n s h i p  is som ething 
that is Intimate, and there is a n  I n t i m a c y  of r e l a t i o n s h i p  that 
d o e s  not exist b e t w e e n  the judiciary a n d  the g e n e r a l  puDlic.
We are s e l e c t i n g  a n  a t t o r n e y  for the g o v e r n o r  a n d  saying, t h a t ' s  
it, without r e g a r d  to p e r s o n a l i t y  or a n y t h i n g  of the sort.

V. RIVERS: I would like to a s k  a n o t h e r  question, and that is,
do y o u  t h i n k  the a t t o r n e y  g e n e r a l  should a l s o  be r e m o v a b l e  at 
wi l l  by the g o v e r n o r  at a n y  time a f t e r  he has been a p p o i n t e d  a n d  
confirme d?

MCLAUGHLIN: I t h i n k  that is so, yes.
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V. RIVERS: Do y o u  thinic the a t t o r n e y  g e n e r a l  r e p r e s e n t s  the
pe o p l e  of the T e r r i t o r y  in the  m a t t e r  of his i n t e r p r e t a t i o n s  
of law, or does he r e p r e s e n t  the a d m i n i s t r a t i o n ?  I r e a l i z e  
the inte rests at most times are c o i n c i d e n t a l  a n d  the same, but 
at tines w h e n  there is a n y  d i v e r g e n c e  w o u l d  y o u  a l s o  s a y  he 
r e p r e s e n t s  the people?

MCLAUGHLIN: Frankly, I t h i n k  the a t t o r n e y  g e n e r a l  r e p r e s e n t s  the
e x e c u t i v e  d e p a r t m e n t  of the govern m e n t .

P R E S I D E N T  EGAN: Mr. Taylor.

TAYLOR: Mr. President, I ca nnot f o l l o w  the r e a s o n i n g  e i t h e r  of
Mr. M c L a u g h l i n  or Mr. B u c k alew. I t h i n k  the s c r e e n i n g  set up in 
this p r o p o s e d  a m e n d m e n t  to A r t i c l e  1 0 / a  is I t h i n k  a h a p p y  
choice. It m a y  be a comprom ise, but I t h i n k  it is a v e r y  fine 
compromise, in b e t w e e n  the t w o  p r o p o s i t i o n s  that h a v e  b e e n  a d ­
van c e d  in c h o os ing the a t t o r n e y  general. I b e l i e v e  the judicial 
council is the p r o p e r  b o d y  to, what y o u  call, s c r e e n  the a t t o r n e y  
general. The d u t i e s  if g i v e n  to t h e  j u d i c i a l  c o u n c i l  w i l l  be the 
same as t h e y  are in r e g a r d  to t h e  j ustices of the s u p r e m e  court 
a n d  the judges of the s u p e r i o r  court. It is to select a competent 
l a w y e r  to fill the office of a t t o r n e y  g e n e r a l  just as t h e y  are 
d u t y  b o u n d  to select the best m e n  t h e y  can for j u d i c i a l  office.
T h e  office of a t t o r n e y  g e n e r a l  is a v e r y  i m p o r t a n t  office.
T h e r e  has been n u m e r o u s  t i m e s  in the h i s t o r y  of the T e r r i t o r y  
of A l a s k a  w h e n  we have h a d  a n  e x t r e m e l y  w e a k  a t t o r n e y  g e n e r a l  
a n d  the T e r r i t o r y  has s u f f e r e d  b y  It. If we h a v e  a cap able 
a t t o r n e y  g e n e r a l  I t h i n k  we w i l l  be a g r e a t  deal b e t t e r  off if 
t he a t t o r n e y  g e n e r a l  is v i g o r o u s  and f o l l o w s  out the i n s t r u c t i o n s  
of the g o v e r n o r  in f u l f i l l i n g  his office. I feel t h e  a t t o r n e y  
g e n e r a l  is only, his duties s h o u l d  p r i m a r i l y  be the a t t o r n e y  for 
the executive b r a n c h  of the state govern m e n t .  In the past t h e r e  
has b e e n  times that the a t t o r n e y  g e n e r a l  h a s  h ad to be the legal 
of f i c e r  for the executive, L e g i s l a t i v e  C o u n c i l ? a n d  the counsel 
for all d e p a r t m e n t s  of the Territ o r y .  That was e x t r e m e l y  a d i f f i­
cult position. I k n o w  Mr. R i v e r s  h a d  it f o r  a n u m b e r  of y e a r s  
a n d  he can explain, perhaps b e t t e r  t h a n  I can, the d i f f i c u l t i e s  
of f i l l i n g  of p o s i tions  s u c h  as that, but I b e l i e v e  p r i m a r i l y  
the a t t o r n e y  g e n e r a l  is the a t t o r n e y  f o r  the g o v e r n o r  a n d  the 
de p a r t m e n t  heads, the d e p a r t m e n t s  e s t a b l i s h e d  b y  this c o n s t i t u­
tio n  a n d  who w o u l d  be u n d e r  the direct s u p e r v i s i o n  of the g o v e r n­
or. I feel that some p r o v i s i o n  m a y b e  s h o u l d  be made here or 
the legisla ture s ho uld m a k e  one f o r  the e m p l o y m e n t  of a l e g i s l a­
tive counsel d uring the s e s s i o n s  cf the legislature, a n d  so the 
a t t o r n e y  g e n eral w o u i c  not n a v e  tc take a part in that p a r t i c u l a r  
matter. I feel that the a d o p t i o n  of this a m e n d m e n t  w i t h  the 
g o v e r n o r  being g i v e n  the right to r e m o v e  the a t t o r n e y  g e n e r a l  
wi t h o u t  the consent of the l e g i s l a t u r e  w o u l d  be a h a p p y  choice.

P R E S I D E N T  EGAN: Mr. Davis.

DAVIS: Mr. President, it s e e m s  to me f r o m  the a r g u m e n t s
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we have h e a r d  that p r o b a b l y  we are g o i n g  at this b ackwards.
T h e  a r g u m e n t s  have been as to h o w  we s hould select a n  a t t o r n e y  
general. Nov; it is m y  t h ought on the basis of the bill that 
we have here that p r o b a b l y  what we want to d ecide is w h e t h e r  we 
want a c o n s t i t u t i o n a l  a t t o r n e y  gener al or not. It seems to 
m e  on the e x e c u t i v e  department, as we have o u t l i n e d  it here so 
far, that we p r o b a b l y  don't want a c o n s t i t u t i o n a l  a t t o r n e y  
g e n e r a l  at all; that that m a t t e r  should be left to the l e g i s l a­
ture as to w h e t h e r  we do or don't a n d  to what his p o w e r s  are 
w h e n  the l e g i s l a t u r e  d e c i d e s  to set up a n  a t t o r n e y  general, 
a n d  a c c o r d i n g l y  it seems to me p o i n t l e s s  to d i s c u s s  as to h o w  
the a t t o r n e y  g e n e r a l  Is to be selected. If it is wise in the 
v i e w  of the l e g i s l a t u r e  w h e n  they set up an a t t o r n e y  genera l 
that he s h o u l d  be s c r e e n e d  by the judicial council, these a r g u­
me n t s  c o u l d  be made at that time, but at the m i n u t e  we have not 
m e n t i o n e d  an a t t o r n e y  general, and it seems to me that the e x e c u­
tive d e p a r t m e n t  is g o i n g  to be a whole lot more what the C o m­
mit t e e  h a d  in m i n d  if we don't set u p  a n  a t t o r n e y  g e n e r a l  as such 
in this article. N o w  I r e a l i z e  that if we don't set u p  a n  
a t t o r n e y  g e n e r a l  we a r e  g o i n g  to have to do s o m e t h i n g  to the 
Initiative, but that is a different p r o b l e m  a n d  n o  p r o b l e m  from 
m y  s t a n d p o i n t .

P R E S I D E N T  EGAN: Mr. R a l p h  Rivers.

R. RIVERS: It has b e e n  said that p e r h a p s  we c o u l d  omit m e n t i o n­
ing a n  a t t o r n e y  g e n e r a l  in this a r t i c l e  and that the s e c r e t a r y  
of state could take o v e r  the f u n c t i o n  of the a t t o r n e y  g e neral 
w i t h  r e g a r d  to the i n i t i a t i v e  a n d  referendum. In the initi a t i v e  
a n d  r e f e r e n d u m  a r t i c l e  v/e said that the i n i t i a t i v e  s h o u l d  consist 
of a p e t i t i o n  w i t h  a p r o p o s e d  bill that the s p o n s o r s  w i s h e d  to 
have made into lav; a n d  that the a t t o r n e y  g e n e r a l  w o u l d  scrutinize 
it as to s u f f i c i e n c y  for f o r m  a n d  the a t t o r n e y  g e n e r a l  w o u l d  
c o n d e n s e  the m a t t e r  for a p p r o p r i a t e  p e t i t i o n  h e a d i n g  so that the 
p eopl e that sign it w o u l d  have a n  a d e q u a t e  draft as to what t hey 
a re signing. A f t e r w a r d s  the a t t o r n e y  g e n e r a l  shall p r epare the 
b allot title, a s s u m i n g  that e n ough s i g n a t u r e s  w ere o b t a i n e d  a n d  
that this bill were  to go before the voters. It is a little 
d i f f i c u l t  I t h i n k  for the s e c r e t a r y  of state to e n g a g e  in all of 
those legalities, and I t h i n k  as far as the i n i t i a t i v e  a n d  r e f e r­
en d u m  is concerned, we ought to have that in the h a n d s  of the 
a t t o r n e y  g e n e r a l  just as the initiative and r e f e r e n d u m  a r t i c l e  
suggests. However, I see d i f f i c u l t i e s  w i t h  this p r o p o s e d  a m e n d­
ment. The judges are b a n n e d  f r o m  politics. T h e y  are p i c k e d  on 
a n  a b s o l u t e l y  n o n p a r t i s a n  basis. The a t t o r n e y  g e n e r a l  p r e s u m a b l y  
s houl d be a m e m b e r  of the same p arty  as the governor. The 
a t t o r n e y  general, if he Is a m e m b e r  of the same party, as a t­
tor n e y  general, w o u l d  take  the normal part in politics, but if 
he is p i c k e d  on a n o n p a r t i s a n  basis as the J udges are, then we 
have to ban h i m  f r o m  e n g a g i n g  in polit ics a n d  he a l s o  c ould turn 
out to be s o m e b o d y  of the opposit e party. So I b e l i e v e  we are 
g e t t i n g  c r o s s e d  u p  if we t r y  to put the a t t o r n e y  g e n e r a l  t h r o u g h  
l e g i s l a t i v e  council. I t h i n k  v;e are g e t t i n g  -- the Judicial



council x near. -- I t h i n k  v/e are g e t t i n g  the judi cial council 
i n t o  some litt le d i f f i c u l t i e s , etc., a n d  f r o m  the polit ical 
s t a n d p o i n t  we v:ant to k e e p  t h e m  out of it. T h e y  can't hold any 
p o s i t i o n  or be active on the p o l i t i c a l  scene. 3o if this 
p a r t i c u l a r  a m e n d m e n t  does not pan out, I a m  g o i n g  to propose 
one as follows: The d e p a r t m e n t  heads a p p o i n t e d  b y  the g o v ernor
shall include a n  a t t o r n e y  general. T h e n  we can leave the i n i t i­
at i v e  a n d  r e f e r e n d u m  f u n c t i o n s  right w h e r e  t h e y  are.

P R E S I D E N T  EGAN: Mr. Londborg.

LONDBORG: Mr. President, as it has b e e n  m e n t i o n e d ,  this is a
m i n o r i t y  r e p o r t  f r o m  the Committee, a n d  I t h i n k  it is only right 
y o u  h e a r  f r o m  some of the rest of the C o m m i t t e e  r e g a r d i n g  this.
V.re in our C o m m i t t e e  felt that it w o u l d  be the w i shes of the 
m a j o r i t y  of the C o n v e n t i o n  t o  have a s t r o n g  execut ive. By that 
v/e did not m e a n  a dictator, one who w o u l d  get into p o w e r  and 
be the a b s o l u t e  p o w e r  in the state, but o^e w h o  t h r o u g h  appointive 
p o w e r s  w o u l d  be able to select his c o - w o r w e r s  d o w n  t h r o u g h  the 
v a r i o u s  o f f i c e s  so that w h e n  the state's f u n c t i o n s  w o u l d  be 
su c c e s s f u l  v/e c o u l d  say that v/e had a g o o d  g o v e r n o r ,  a n d  when 
t h e y  w o u l d  r.ct be s u c c e s s f u l  v/e w o u l d  k n o w  v/ho to blame and 
c o u l d  vote a c c o r d i n g l y  at t h e  next election. M e n t i o n  has been 
m a d e  not o n l y  he re on the f l o o r  but a l s o  the  same a r g u m e n t  in 
t h e  C o m m i t t e e  that the g o v e r n o r  w o u l d  have c e r t a i n  oblig a t i o n s  
a n d  w o u l d  be e x p e c t e d  to lean t o w a r d  that o b l i g a t i o n  In the a p­
po i n t i n g  of a n  a t t o r n e y  gen eral, but I can't h e l p  but feel that 
that same t r e n d  of t h o u g h t  w o u l d  run right down t h r o u g h  the other 
de p a r t m e n t s ,  a n d  I b e l i e v e  that there are o t h e r  d e p a r t m e n t s  u n der 
t h e  g o v e r n o r  that  are of e q u a l  importance a n d  if the governor Is 
g o i n g  to b o w  to p a r t y  o b l i g a t i o n s  or o t h e r  o b l i g a t i o n s  in s elect­
ing of the a t t o r n e y  general, he will do t h e  same thi ng all the 
w a y  t h r o u g h  his o t h e r  d e p a r t m e n t  heads, a n d  we won't have a man 
in t h e r e  that we can be f u l l y  p r o u d  of, a n d  I t h i n k  we are going 
to want to el ect a g o v e r n o r  v/ho will be a b l e  to stand on his 
o w n  two feet a n d  a p p o i n t  the men that he f e e l s  s h o u l d  be in the 
office. I t h i n k  if he is that type of man he w i l l  not only be 
r e s p e c t e d  b y  one p a r t y  but b y  all of the p eople of the state.
As f a r  as t h e  r e m o v a l  is concerned, if v;e w o r r y  that the governor 
m a y  remove the m a n  at will, if that is not best, we can always 
i nsert that he be r e m o v e d  w i t h  the consent of the legislature, 
that is a n o t h e r  matter, but as far as the a p p o i n t i n g  is c o n­
cerned, I t h i n k  that is vital right now. A s  far as screening 
Is concerned, x can see that it might have be en g o o d  in the past 
to have the n o m i n a t i o n s  f o r  a t t o r n e y  g e n e r a l  s c r e e n e d  some way 
b e f o r e  t h e y  e v e n  face e l e c t i o n  by the people. Be that as it 
may, I t h i n k  if v/e elect a g o v e r n o r  it is his d u t y  to screen and 
select a g o o d  a t t o r n e y  genera l. That is part of his job. V/e 
ar e  e l e c t i n g  h i m  to do that v e r y  thing, a n d  if he fails to select 
a g o o d  a t t o r n e y  g e n e r a l  t h e n  he is that m u c h  m o r e  a f a ilu re as 
a governor, a n d  he will  s t a n d  that test in t h e  c o m i n g  election.
If we feel that the a t t o r n e y  g e n e r a l  must be s c r e e n e d  so that 
v/e h a v e  the best po ssi b l e  a t t o r n e y  general, I t h i n k  it is also
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n e c e s s a r y  that the h e a d  of the d e p a r t m e n t  of education, h e a d  of 
the depa rt m e n t  of welfare, h e a l t h  a n d  labor, and all the o t h e r  
de p a r t m e n t  heads be s c r e e n e d  by s o m e b o d y  so that this g o v e r n o r  
gets the right m e n  in his cabinet, so t o  speak. I c e r t a i n l y  
feel that he sh ould be able to s cre en a n d  select a g o o d  a t t o r n e y  
g e n e r a l  as well as select the o t h e r  d e p a r t m e n t  heads. But I 
t h i n k  there is one thing that is e v e n  m o r e  important and we 
d i s c u s s e d  that in the Committee, a n d  that is the m a t t e r  of 
compatibi lity. V/e have fel t in the past that we have not had 
a t t o r n e y  g e n e r a l s  v/ho have been e n t i r e l y  in sy mpa t h y  wit h 
the g o v e r n o r  a n d  it has b e e n  due to the w a y  the two have g o t t e n  
to t h e i r  office. We elect the one a n d  the o t h e r  is a p p o i n t e d  out 
of Washington, a n d  we have seen c e r t a i n  cases where t h e y  have 
not w o r k e d  out in harmony. Now, if the a t t o r n e y  general is to 
represe nt the people alone, then of course he should be elected, 
but as he is to w o r k  u n d e r  the e x e c u t i v e  d e p a r t m e n t  we want a 
m a n  who is c ompatible with  the g o v e r n o r  a n d  w i t h  his type of 
p r o g r a m  that he w a n t s  to put o v e r  in the state, one that u n d e r­
stands the governor, one that will w o r k  w i t h  the g o v e r n o r  and 
a s k  the judicial council as set up, not to h o n o r  p a r t y  p o l i t i c s  
b u t  to w o r k  in a n o n p a r t i s a n  capacity. Yet I feel they will n o t  
be able to do that as f a r  as the a t t o r n e y  g e neral is concerned, 
a n d  I don't b e l i e v e  there is any m o r e  r e a s o n  to feel that a 
Judicial council nominee w o u l d  be a n y  m o r e  compa t i b l e  than one 
e l e c t e d  b y  the p e o p l e  of the state; if t h e y  are goi ng to a s k  
the governor, "Will this man w o r k  w i t h  y o u  o r  will that man w o r k  
w i t h  you, do y o u  w a n t  this one o r  that o n e ? "  Y o u  might as well 
say, Let the g o v e r n o r  p i c k  the man in the first place." If 
t h e y  are g o i n g  to hav e the l i b e r t y  to put u p  a man that w i l l  not 
w o r k  w i t h  a governor, then we spoil o u r  w h o l e  plan for an e f f e c­
tiv e  a d m i n i s t r a t i o n .  I believe, as Mr. R a l p h  R ive rs mentioned, 
if w e  want  the a t t o r n e y  g e n e r a l ' s  o f f i c e  m e n t i o n e d  at all in the 
constitution, it w o u l d  be v e r y  simple on S e c t i o n  16, line 14, 
a f t e r  " d e p a r t m e n t 11 to insert the w o r d s  'Including the a t t o r n e y  
g e n e r a l ' s  office." That w o u l d  make  it v e r y  clear that the g o v e r n o r  
w o u l d  have the a p p o i n t i v e  p o w e r s  a n d  that the a t t o r n e y  g e n e r a l 's 
of f i c e  w o u l d  be one that he w o u l d  have d i r e c t  control over.
T h a t  gives you, I believe, some of the C o m m ittee t h i nking r e g a r d­
in g  the a t t o r n e y  general b e i n g  a p p o i n t e d  by the governor.

P R E S I D E N T  EGAN: Mrs. Nordale.

NORDALE: I w o u l d  like to a s k  Mr. R i v e r s  a question, if I may.
Mr. R a l p h  Rivers, are the services of the a t t o r n e y  general 
a v a i l a b l e  to the s e c r e t a r y  of sta te in case he needs them?

R. RIVERS: Yes.

P R E S I D E N T  EGAN: Mr. Buckalew.

BUCKALEW: Mr. President, I w o u l d  like to a s k  Deleg ate R i v e r s  a
q u e s t i o n  t h r o u g h  the Chair, if I may.
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P R E S I D E N T  EGAN: Y o u  m a y  a s k  y o u r  question, Mr. Buckalew, if
t h e r e  is no objection.

BUCKALEW: Mr. Rivers, I notice that the proposal, that the
c a p t i o n  is by Delegate Rivers. M y  q u e s t i o n  was w h ether this was
a c o m m i t t e e  propo sal or y o u r  s eparate i n d i v i d u a l  proposal?

P R E S I D E N T  EGAN: Mr. Rivers has a l r e a d y  a n s w e r e d  that question,
Mr. Buckalew. He said that it was a c t u a l l y  a proposal of his
a n d  of Mr. Harris. Mr. V i c t o r  Rivers.

V. RIVERS: In closing this discussion, I w i l l  make it brief.
I just want to say, in m y  o p i n i o n  it is no c ompro m i s e  opinion.
If it h a d  b e e n  a comprom ise we w o u l d  not h a v e  this d i s c u s s i o n  
o n  the floor. It has been p o i n t e d  to as a compromise. Those  
of us w h o  s u b m i t t e d  this propo s a l  h o n e s t l y  a n d  a c t u a l l y  t h i n k  
the a t t o r n e y  general should be screened. N o w  I w a n t e d  to clear
u p  a point that Mr. M c L a u g h l i n  made. He p o i n t e d  out that certa in
a p p o i n t i v e  m e t h o d s  were u s e d  in the S tate of N e w  Hampshire.
T h e y  are. The a t t o r n e y  g e n e r a l  is a p p o i n t e d  b y  the g o v e r n o r  a n d  
a c o u n c i l  of five. In the Stat e of T e n n e s s e e  the a t t o r n e y  g e n­
era l  is a p p o i n t e d  for a p e r i o d  of ei ght y e a r s  by the J ustices of 
t h e  supreme court. In f o u r  states, as I a m  able to count, the 
a t t o r n e y  g e n e r a l  is a p p o i n t e d  b y  the g o v e r n o r  by and w i t h  the 
c o nse nt of the l e g i s l a t u r e . In three states the a t t o r n e y  g e n e r a l  
is a p p o i n t e d  by the g o v e r n o r  a n d  in the b a l a n c e  he is e l ected 
b y  the people. So if you a d d  that up y o u  w i l l  find a b out 33 
s t a t e s  in w h i c h  he is elected; in thes e two states I have m e n­
tioned, T e n n e s s e e  and N e w  Hampshire, he is a p p o i n t e d  u n d e r  a 
s i m i l a r  plan, a n d  in the b a lan ce of the states he is a p p o i n t e d  
b y  the g o v e r n o r  w i t h  or without the a p p r o v a l  of the legislature, 
as the case m a y  be. It is m y  thought, a n d  I have o b s e r v e d  this 
r a t h e r  c l o s e l y  f r o m  some contact w i t h  the legislature, that 
w h i l e  t h e  a t t o r n e y  general is In e s s en ce not a judge, he does 
i n t e r p r e t  the lav; which g o verns  people until s o m ebo dy c h a l l e n g e s  
his I n t e r p r e t a t i o n ,  a n d  t h e n  his d e c i s i o n s  oft entimes a n d  most 
of the time  do have the force of l a w  until t h e y  are upset or 
t u r n e d  o v e r  or otherwise d i s t u r b e d  by h a v i n g  som eb o d y  a p p e a l  to 
the courts. It does not se em t o  me to be a bit out of line that 
the a t t o r n e y  g e ne ral should be p r o p e r l y  s c r e e n e d  as to competence, 
a n d  in the s e l e c t i o n  of the a t t o r n e y  g e n e r a l  the g o v e r n o r  s h o u l d  
be r e l i e v e d  of the o bliga t i o n  to r e p a y  a n y  favors or to m a k e  a n y  
p a r t i c u l a r  d i s c r i m i n a t i o n  In fav or of a n y  individual. It has 
b e e n  s t a t e d  here that we tie the hands of the strong executi'
R e a d  t h i s  a m e n d m e n t  over again. It does not say who the g o v e r n o r  
shall appoint. It says, "Two or more shall be screened b y  the 
j u d i c i a l  c o u ncil a n d  s u b m itted  to the g o v e r n o r  for his a p p o i n t­
ment." He is not l i mited  to the one m a n  or two m e n  or three men. 
If he can't make his choice he might e v e n  have four men, but he 
does h a v e  a n y  o b l i g a t i o n  r e moved in m a k i n g  that a pp ointment to 
a n y  indiv i d u a l .  It would be e n t i r e l y  free of a politica l a spe ct 
i n s o f a r  a s  it affected the a t t o r n e y  g e n e r a l ' s  competence. T h e r e  
is n o t h i n g  in here that is c o u n t e r  to c o m m o n  practice, I r e f e r
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to the State of N e w  Hampshi re, the S t a t e  of T e n n e s s e e ,  and 
others, but it costs y o u  m o n e y  If y o u  go to court to upset an 
a t t o r n e y  g e n e r a l  or a n y  o t h e r  s i m i l a r  o f f i c i a l ' s  opinion. That 
o p i n i o n  as I have seen it m a n y  times, that o p i n i o n  has the force 
of law a nd i n t e r p r e t a t i o n  of a n y  laws  the l e g i s l a t u r e  m a y  have 
passed. While y o u  migh t not v i e w  h i m  as a judge, in e s sen ce he 
is a judge of what that lav; says u n t i l  it's d e t e r m i n e d  o t h e r w i s e  
by  the courts. In e s s e n c e  he Is a judge of what c e r t a i n  things 
do that a p p l y  to the p e o p l e . F o r  that r e a s o n  I t h i n k  that he 
s hould be scree n e d  as to competenc e. I see n o t h i n g  in that 
w h i c h  weakens the s trong exec utive. () T h e  g o v e r n o r  might say 
of the first two a p p o i n t e e s  named, "I a m  u n abl e to make a choice; 
submit me a n o t h e r  n a m e . "  T h e r e  is n o t h i n g  that stops h i m  f r o m  
d oing that in the p r o c e e d i n g s  of the council. It seems to me 
that some d e t e r m i n a t i o n  w h i c h  w o u l d  r e l i e v e  this o f fice  of having 
to be f illed by a n y  r e p a y m e n t  of p o l i t i c a l  f a v o r  or o b l i g a t i o n  
should be set up, and that is w h y  we have  i n t r o d u c e d  this a m e n d­
ment. It is no c ompromise.

P R E S IDENT  EGAN: Mr. V i c t o r  R iv ers h a d  stated he was closing.
No one objected. U n l e s s  there Is s o m e o n e  who has not s p o k e n  —
Mr. McLaughlin.

MCLAUGHLIN: I w a n t e d  to a s k  Mr. R i v e r s  a  question. Mr. Rivers,
w h e n  y o u  say the c o u n c i l  i n  N e w  Hamps h i r e ,  y o u  m e a n  that five 
e l e c t e d  e x e c u t i v e  c o u n c i l  who a r e  e l e c t e d  b y  the p eople t o g e t h e r  
w i t h  the g o v e r n o r ?

V. RIVERS: I stated the c o u n c i l  of five. T h e  cou ncil of five
is e l e c t e d  for t w o - y e a r  t e r m s  a l o n g  w i t h  the g o v e r n o r  a n d  they 
determ ine w i t h  the g o v e r n o r  the a p p o i n t m e n t  of the a t t o r n e y  
g e n e r a l .

MCLAUGHLIN: But that is not a J u d i c i a l  c o uncil at all, Is it?

V. RIVERS: I don't k n o w  what t h e i r  d uties are. T h e y  are a
council of five, but w h e t h e r  t h e y  are c o n s t i t u t e d  as ours is,
I do not know.

PRESID ENT EGAN: The q u e s t i o n  is, "Shall the p r o p o s e d  amendment
as o f f e r e d  b y  Mr. V i c t o r  R i v e r s  a n d  Mr. H a rris be a d o p t e d  by 
the Conven t i o n ? "

HARRIS: I requ est a ro ll call.

PRESID ENT EGAN: Mr. H a r r i s  a s k s  that we h a v e  a roll call. The
Chief C l e r k  will call the roll on the question.

(The Chief C l e r k  c a l l e d  the roll w i t h  the f o l l o w i n g  result:

.Yeas: 18 - Earr, Collins, Cross, H. Fischer, Harris,
Hinckel , Kilcher,  Metcalf, Nerland, Nolan, 
Peratro vlch, Reader,  V. Rivers, Robertson,
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Rosswog, Smith, Taylor, Vander L e e s t .

Nays: 36 - Armstrong, Awes, Boswell, Bu ckalew, Coghill,
Cooper, Davis, Doogan, Emberg, V. Fischer,
Gray, Hel-enthal,  Hermann, Hil scher, Hurley, 
Johnson, King, Knight, Laws, Lee, Londborg,  
M cCutcheon,  M cLaughlin , McNees, Marston,
Nordale, Poulsen, Riley, R. Rivers, Stewart, 
Sundborg, Sw eeney, Walsh, White, Wien, Mr. 
P r e s i d e n t .

Absent: 1 - M c N e a l y . )

C H I E F  CLERK: 18 yeas, 36 n a y s , a n d  1 absent.

P R E S I D E N T  EGAN: So the "nays" have it a n d  t he p r o p o s e d  amend m e n t
has f a i l e d  of adoption. Are ther e o t h e r  a m e n d m e n t s  to S e ction 
14? Mr. Ralph Rivers.

R. RIVERS: I have a n  amendment.

P R E S I D E N T  EGAN: Mr. R a l p h  Rivers, y o u  m a y  o f f e r  y o u r  amendment.
The Chief C lerk m a y  read the p r o p o s e d  a m e n d m e n t .

R. RIVERS: M a y  we have about a t w o - m i n u t e  r e c e s s ?  I w o u l d  like
to consult with  Mr. Londborg.

P R E S I D E N T  EGAN: If there is n o  o b j e c t i o n  the C o n v e n t i o n  will
s tand at recess f o r  t w o  minutes.

R E C E S S

P R E S I D E N T  EGAN: T h e  C o n v e n t i o n  will come to order. T he Chief
C l e r k  will please r e a d  the a m e n d m e n t  as p r o p o s e d  b y  Mr. R a l p h  
Rivers.

R. RIVERS: It h asn' t been i n t r o d u c e d  yet, I was g o i n g  to w i t h­
d r a w  it.

P R E S I D E N T  EGAN: No, It has not b e e n  Introduced.

R. RIVERS: I won't even do that.

P R E S I D E N T  EGAN: Are there a m e n d m e n t s  to S e c t i o n  13 or 14 or 15?
Mr. Sundborg.

SUNDBORG: Mr. President, I have a q u e s t i o n  a b o u t  S e c t i o n  14.
M a y  I be p e r m i t t e d  to a d d r e s s  it to Mr. Rivers ?

P R E S I D E N T  EGAN: Y o u  may, Mr. Sundborg, if t h e r e  is no o b j e c­
tion..

SUNDBORG: Mr. River 3, I a m  a little bit b o t h e r e d  a b o u t  these
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s i g n i f y  b y  saying ’aye", all o p p o s e d  by saying "no". The "ayes" 
h a v e  it and the p r o p o s e d  a m e n d m e n t  is o r d e r e d  adopted. Are 
th e r e  a m e n d m e n t s  to S e c t i o n  14? Mr. Barr.

BARR: Mr. President, I h a v e  an a m e n d m e n t  to insert after S e c­
tion  13. It is on the S e c r e t a r y ' s  desk.

P R E S I D E N T  EGAN: B e t w e e n  S e c t i o n  13 and S e c t i o n  14?

BARR: Yes, it w i l l  be a  n e w  S e c t i o n  14.

P R E S I D E N T  EGAN: The C h i e f  C l e r k  m ay read she p r o p o s e d  amendment.

C H I E F  CLERK: "Page 6 , line 16, a f t e r  S e ction 13, insert a n e w
S e c t i o n  14, and r e n u m b e r  the f o l l o w i n g  se ctions accordingly: "An
A t t o r n e y  G e n e r a l  shall be e l e c t e d  at the same time and in the 
same m a n n e r  as the Governor, and his t e r m  of office shall be 
f o u r  years. H e  shall be the c h i e f  law o f f i c e r  of the State, 
s h a l l  r e p r e s e n t  the State  in all c o u r t s  of law, and shall see 
th a t  all laws are u n i f o r m l y  and a d e q u a t e l y  e n f orced t h r o u g h o u t  
th e  State. He s hall be legal a d v i s o r  to the L e g i s l a t u r e  and all 
St a t e  officers, and s hall p e r f o r m  s u c h  o t h e r  duties as m a y  be 

•presc ribed by law. He s h a l l  be r e s p o n s i b l e  to the G o v e r n o r  and 
the L e g i s l a t u r e  f or the f a i t h f u l  p e r f o r m a n c e  of his duties. The 
A t t o r n e y  G e n e r a l  shall r e c e i v e  f o r  h i s  services a c o m p e n s a t i o n  
fixed b y  the L e g i s l a t u r e  w h i c h  s hall not b e  I n c r eased  or d i m i n i s h­
ed d uring  his t e r m  of office. H e  s h a l l  devote his full time to 
h i s  of fice and shall not r e c e i v e  any salary, fees or o t h e r  c o m­
pe n s a t i o n  f r o m  any other source. In ca se of v a c a n c y  in the office 
of A t t o r n e y  G e n e r a l  for any cause, the G o v e r n o r  shall appoi nt his 
s u c c e s s o r  to c o m p l e t e  the t e r m  of o f fice w i t h  the c o nsen t of a 
m a j o r i t y  of b o t h  H o u s e s  of the L e g i s l a t u r e  in joint session 
assembled, or, w h e n  not in session, a p o l l  of the m e m b e r s  m a y  be 
ta k e n  b y  mail  b y  the P r e s i d e n t  of the Senate and S p e a k e r  of the 
House."

P R E S I D E N T  EGAN: What is y o u r  pleasure, Mr. B arr?

BARR: I move the a d o p t i o n  of this amendment.

P R E S I D E N T  EGAN: Mr. B a r r  m o v e s  the a d o p t i o n  of the amendment.
Is there a second to the motion?

KNIGHT: I'l l second the motion.

P R E S I D E N T  EGAN: Mr. K n i g h t  seconds  the motion. The am endment
is open f o r  discussion. Mr. Barr.

BARR: Mr. President, as this is r a t h e r  a long a m e n d m e n t  —
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P R E S I D E N T  FGAN: The C h a i r  w o u l d  like to make an a n n o u n c e m e n t  at
this time, before y o u  proceed, Mr. Barr. The News M i n e r  just 
c a l l e d  and Guy Rivers, b r o t h e r  of Vic and Ralph, w a s  f o u n d  alive 
and safe about 30 m i n u t e s  ago. (Applause) He has been p i c k e d  
up and Is nov; on his w a y  b a c k  to F airba n k s .  Mr. Barr.

BARR: I have had p l a c e d  on all the delegates' desks a m i m e o­
gra p h e d  cop y of the text of t h i s  amendment. It is not the c o m­
pl e t e  a m e n dme nt s h o w i n g  the lines and paragraph, it Is m e r e l y  
the text. It p r o v i d e s  for the e l e c t i o n  of the a t t o r n e y  general, 
that is the gist of it. He s h a l l  be e l ecte d at the same time 
and m a n n e r  as the governor. He s h a l l  be legal a d v i s e r  to the 
l e g i s l a t u r e  and all state o fficers, and shall p e r f o r m  such other 
d u t i e s  as may be p r e s c r i b e d  by law. It o u t l i n e s  his d uties and 
it p r o v i d e s  for his r e p l a c e m e n t  in case there is a  vacancy. Now, 
in p r e s e n t i n g  this amendment, I do not go agai nst the t h o u g h t  
of the E x e c u t i v e  C o m m i t t e e  In that we should have a  s t r o n g  e x e­
cutive. Some p e o p l e  w i l l  t h i n k  so. I went a lo ng w i t h  t h e i r  
c o m m i t t e e  report and I sti ll do not d i s a g r e e  w i t h  it; however, 
the r e a s o n  I* decided f i n a l l y  to put this a m e n d m e n t  in w a s  the 
fact that I met I n n u m e r a b l e  people, s p e a k i n g  to t h e m  privately, 

.who t h o u g h t  that the a t t o r n e y  g e n e r a l  should be elected. In 
fact, t h e y  stated it in b r o a d e r  terms, t h e y  said t h e y  w o u l d  like 
to e l e c t  more o f f i c i a l s  than t h e  state governor. N o n e  of t h e m  
s tate d that th ey w a n t e d  to e l e c t  as m a n y  as we h a v e  now, that 
t h e y  w a n t e d  to r e d u c e  the g o v e r n o r ' s  power, but they t h o u g h t  
t h e y  s hould elect e n o u g h  so t h a t  t h e y  felt t h e y  had a ha nd in 
the g o v e r n m e n t  themselves. I f e l t  that if a n o t h e r  o f f i c i a l  
should be elected, it should be the a t t o r n e y  general. W h y  the 
a t t o r n e y  general? B e c a u s e  all t h e s e  o t h e r  d e p a r t m e n t  h e a d s  are 
there e x p r e s s l y  to c a r r y  out t h e  g o v e r n o r ' s  p r o g r a m  and should 
agree w i t h  h i m  In every d e tail on his policy. T h a t  makes up a 
good w o r k i n g  team. The a t t o r n e y  g e n e r a l  also 3hould w o r k  w i t h  
the governor, he is the g o v e r n o r ' s  legal c o u n s e l  and the l e g i s­
lat u r e ' s  legal c o u n s e l  and a l s o  c o u n s e l  f o r  all the d e p a r t m e n t  
heads, but he has one o t h e r  d u t y  that does not quite c o n f o r m  to 
the u s u a l  idea of a d e p a r t m e n t  h e a d ' s  duty u n d e r  a d m i n i s t r a t i o n  
and that is, he is c a l l e d  u p o n  to i n t e r p r e t  the l aw at times.
T h a t  is a s e m i j u d i c i a r y  f u n c t i o n , I  w o u l d  call it, a l t h o u g h  it's 
not final. It is a t e m p o r a r y  d e c i s i o n  and may be taken into the 
courts. In i n t e r p r e t i n g  the law, he should be impartial. Many 
times, of course, the g o v e r n o r  m i g h t  ask h i m  to i n t e rpret the 
law t o  be sure that he is on the righ t ground w h e n  he p r o p o s e s  
something. In case we had a  g o v e r n o r  w h o  w a n t e d  to b u l l d o z e  
s o m e t h i n g  t h r o u g h  anyhow, if it w e r e  a little bit questionable, 
the a t t o r n e y  g e n e r a l  might  f e e l  that he w a s  o b l i g a t e d  to the 
g o v e r n o r  If he w e r e  a o p o i n t e d  and h i s  o p inion might be b i a s e d  a 
little bit. I w o u l d n ' t  say that he w ould flout the law, but he 
c o u l d  be b i ased a little bit to e i t h e r  one side o r  the other.
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And even if he w e r e  e n t i r e l y  honest and tried to r e n d e r  an i m­
p a r t i a l  decision, I'm a fraid hi s co nsci e n c e  w o u l d  hurt h i m  a 
l i ttl e bit b e c a u s e  he was o b l i g a t e d  to the g o v e r n o r  and went 
ag a i n s t  the g o v e r n o r ' s  wishes, so to remove h i m  f r o m  that e m­
ba r r a s s i n g  position, I t h i n k  that he should be elected. N o w  
I g r a n t  y o u  in e l e c t i n g  any man we c an not be sure that v/e w i l l  
get a  good man, and on the o t h e r  hand, by a p p o i n t m e n t  we cannot 
i n s u r e  that we v/ill get a good man, but I b e l i e v e  tha t if we 
are g o i n g  to elect a n o t h e r  o f f i c i a l  b e cause  the p e o p l e  v/ant it, 
t h e n  it should be the a t t o r n e y  general.

P R E S I D E N T  EGAN: Any f u r t h e r  discu s s i o n ?  Mr, Marston.

MARSTON: Mr. President, if m y  r e c o l l e c t i o n  is right, in the past
14 y e a r s  that I ha ve d e f i n i t e  r e c o l l e c t i o n  of, there have been 
o n l y  two a t t o r n e y  g e n e r a l s  and the r eason is that t h e y  just can't 
get a t t o r n e y s  to run f o r  that job. I'd want to k n o w  that there 
are a t t o rn eys that w i l l  step up and lend t h e m s e l v e s  to be e l e c t­
ed to that job b efore we p a s s  on this. I have no a r g u m e n t  v/ith 
t h e  m o v e r  of this amendment, Mr. Barr, except that is i n f o r m a t i o n  
t h a t  I would like to have. M a y b e  we have some lawyers here that 
c o u l d  e n l i ghten me on that.

P R E S I D E N T  EGAN: Mr. Hellen t h a l .

H E L L E N T H A L :  Mr. President, I t h i n k  I could a n s w e r  that. All the
la wyers that f a v o r  the a m e n d m e n t  w i l l  p r o b a b l y  stand up, and 
t h o s e  w h o  don't w i l l  sit down. (Laughter)

P R E S I D E N T  EGAN: The C o n v e n t i o n  v/ill come to order. Is there
f u r t h e r  dis cus s i o n  of the p r o p o s e d  amen dment? Mr. Nolan.

NOLAN: Mr. President, at a m e e t i n g  that I had, I t h i n k  there
v/e re 12 p e o p l e  th ere on an h o u r  and a h a l f ' s  notice, that was 
t h e  one t h i n g  t h e y  were u n a n i m o u s  on. T h e y  w a n t e d  the a t t o r n e y  
g e n e r a l  e l ected b y  the people. They s e e m  to t h i n k  it was the 
one i ndepend ent a r m  that t h e y  would have, and f o r  that r eason 
t h e y  were u n a n i m o u s  that the a t t o r n e y  g e n e r a l  should be elected, 
and t h e r efore I t h i n k  I w i l l  support Mr. B a r r ' s  amendment.

P R E S I D E N T  EGAN: Mr. McLaughlin.

McLAUG H L I N :  Mr. President, I voted against the g o v e r n o r  and
s e c r e t a r y  of state as c o - r u n n e r s  on the b e l i e f  that v/e had 
m e r e l y  one e l e ctive o f f i c e  in the execut ive a r m  and that w o u l d  
suffice, because my o t h e r  v o t i n g  had been predicated, and other 
p r o p o s a l s  had been p r ed icated, on that b e l i e f  we were g o i n g  to 
ha v e  a s trong executive. T h i s  is m erely  the i n t r o d u c t i o n  to 
o t h e r  offices. I n otice  we have a Delegate P r o p o s a l  No. 45 s u b­
mitt e d  by Mr. Barr, and v/e have a Delegate P r o p o s a l  No. 44 also,
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p r o v i d i n g  for the e l e c t i o n  of a c o m m i s s i o n e r  of labor. If we 
y i e l d  g roun d in one respect, v/e migh t as w e l l  elect our c o m­
m i s s i o n e r  of welfare, our c o m m i s s i o n e r  of education, and h a v i n g  
p r o v i d e d  those, I f e e l  that we should go r ight down the list 
and c o m p l e t e l y  d i s s ipat e the t h e o r y  u p o n  w h i c h  the v o t i n g  has 
taken place. It v/as w i t h  r e l u c t a n c e  that I ev en voted In favor 
of the secretar y of state as a c o - r u n n e r  f o r  the governor. I 
am v i o l e n t l y  opposed to the e l e c t i o n  of the a t t o r n e y  general.
I don't t hink the e l e c t i o n  of h i m  a c c o m p l i s h e s  any purpose.
T h e  blunt  fact is thau there is a g e n e r a l  m i s c o n c e p t i o n  as to 
the f u n c t i o n  of the a t t o r n e y  general. The a t t o r n e y  g e n e r a l  is 
a l a w y e r  and his o p i n i o n  is the e q u i v a l e n t  of any ot her lawyer's. 
It can be attacked. Any r e c o m m e n d a t i o n  he makes, if acted upon, 
c a n  always be a t t acked in the courts b y  p r i v a t e  citizens. H i s  
o p i n i o n  is w o r t h  the p a p e r  it is w r i t t e n  upon. It's impressi ve 
u p o n  the state and the o f f i c i a l s  are b o u n d  b y  it u n t i l  some 
irate t a x p a y e r  a t t a c k s  it and the a c t i o n s  t a k e n  u n d e r  the 
a u t h o r i t y  of it, and the c o u r t s  can p r o m p t l y  o v e r r u l e  it. T h e r e  
is a m i s c o n c e p t i o n  about the f u n c t i o n  of the a t t o r n e y  general, 
his f u n c t i o n s  are not quasi - j u d i c i a l .  He is a n o t h e r  a t t or ney 
g i v i n g  an opinion, and if y o u  could a ssure y o u r s e l v e s  that he 
w o u l d  have the w i s d o m  of a deus, t h o s e  l a w yers  don't exist in 
'Alaska as it has been e v i d e n c e d  b y  the v a r i e t y  of o p i n i o n s  e x­
pr e s s e d  here b efor e this body. I do o p p o s e  it, I t h i n k  if we 
are g o i n g  to have an a t t o r n e y  general, the p o w e r  should be vested 
in the g o v e r n o r  to a p p o i n t  him, and that is w i t h o u t  any scre e n i n g  
by  any j u d ici al c o u n c i l  or a n y t h i n g  of the sort. If y o u ' r e  going 
to elect him, elect him, but b y  and large if y o u ' r e  c r e a t i n g  a 
s t ron g executive, t h e n  give h i m  the p o w e r  to a p p oint  his own 
a t t o r n e y  general. T h e  d i s c r e p a n c y  has b e e n  p o i n t e d  out in N e w  
Y o r k  u n d e r  the series, G o v e r n o r s  and A d m i n i s t r a t i o n  of N e w  Y o r k , 
w h i c h  is put out u n d e r  the A m e r i c a n  C o m m o n w e a l t h  Series, it's 
p o i n t e d  out that b e c a u s e  of the fact that the a t t o r n e y  g e n e r a l  
is an e l e c t i v e  o ffice  u n d e r  the consti t u t i o n ,  that is, the 
governor, in substance, has to r e l y  on a  l e g i s l a t i v e  act p a s s e d  
in 1900 a u t h o r i z i n g  h i m  to h a v e  p r i v a t e  counsel. Y o u ' r e  p u t t i n g  
a diverse and p o s s i b l y  a d i s c o r d a n t  e l e m e n t  into the e x e c u t i v e  
branch. It isn't necessary. The c o u r t s  can p r o t e c t  the g o v e r n­
men t  f r o m  the o p i nions  of an a t t o r n e y  g e n e r a l  a p p o i n t e d  b y  the 
governor, and that a t t o r n e y  g e n e r a l  does, in a sense, b e a r  the 
same r e l a t i o n s h i p  to the g o v e r n o r  as any a t t o r n e y  b ears to his 
p r i v a t e  client. It is an a t t o r n e y - c l i e n t  r e l a t i o n s h i p  and the 
r e l a t i o n s h i p  has to be b a s e d  on f a i t h  and p e r s o n a l  selection.
I w o u l d  s t r o n g l y  r e c o m m e n d  that there be n o  o t h e r  e lective 
o f f i c e s  in the state.

P R E S I D E N T  EGAN: Hr. Barr.

BARR: Mr. President, m a y  I be a l low ed to c l o s e ?
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P R E S I D E N T  EGAN: If the re is no o t h e r  p e r s o n  w h o  w i s h e s  to be
heard. Mr. Stewart.

STEWART: Mr. President , may I a s k  Mr. M c L a u g h l i n  a q u e s t i o n ?

P R E S I D E N T  EGAN: Y o u  may, Mr. Stewart.

STEWART: Is it y o u r  i d e a  that the a t t o r n e y  general, as such,
h e  is or s h o u l d  act as the c o u n s e l  f o r  the legislature, as w e l l  
as f o r  the e x e c u t i v e ?

M c L A U G H L I N :  He should, in substance, act as c o u n s e l  f o r  the
legislature. In m a n y  respects, y o u  also have the u n u s u a l  c i r­
cum s t a n c e  w h e r e  the a t t o r n e y  g e n e r a l  is of one p a r t y  and the
l e g i s l a t u r e  is p r e d o m i n a n t l y  of a n o t h e r  party.

STEV/ART: H e  m a y  h a v e s to give d e c i s i o n s  in one case that m i g h t
f a v o r  the e x e c u t i v e  and in a n o t h e r  c a s e  might f a v o r  the l e g i s­
lature?

M c L A U G H L I N :  T h a t ' s  right.

• STEWART: I t h i n k  that is an u n w h o l e s o m e  situation, and should
be c o r r e c t e d  b y  h a v i n g  the a t t o r n e y  g e n e r a l  p u r e l y  and simply 
t he a d v i s e r  f o r  the executive .

P R E S I D E N T  EGAN: Mr. R a l p h  Rivers.

R. RIVERS: Mr. President,  this has d e v e l o p e d  to the p o i n t  w h e r e
I w a n t  to say a  f e w  words. I w a s n ' t  g o i n g  to, but w h e n  I was 
attorne y general, that o f f i c e  w a s  l e g i s l a t i v e  c o u n s e l  for the 
legislature, a d vised the m e m b e r s  of the legislature, a d v i s e d  the 
v a r i o u s  a d m i n i s t r a t i v e  d e p a r t m e n t s  u n d e r  the governor, and 
a d vis ed the governor, and w r o t e  legal o p i n i o n s  I n t e r p r e t i n g  the 
law. Since that time  the l e g i s l a t u r e  has c r e a t e d  a L e g i s l a t i v e  
Council, that L e g i s l a t i v e  C o u n c i l  has a p o l i t i c a l  s c i e n t i s t  in 
charge, J a c k  M e • It c ould v e r y  w e l l  have a l a w y e r  and is
a u t h o r i z e d  to engage any le gal s e r vices that may be required.
T he l egis lature h a s  f u l l  p o w e r  to h i r e  all the legal a s s i s t a n c e  
it needs c u r i n g  the s e s s i o n s  so that I b e l i e v e  that Mr. S t e w a r t ' s  
t h o u g h t  is w e l l  taken, that the a t t o r n e y  g e n e r a l  w i l l  be the 
a t t o r n e y  for the e x e c u t i v e  a r m  of the g o v e r n m e n t  and that if v/e 
have the g o v e r n o r  a p point an a t t o r n e y  general, he is not g o i n g  
to be the a d vise r to the l e g i s l a t u r e  nor the d r a f t e r  of l e g i s l a­
tive bills. Nov/, he may draft p r o p o s e d  l e g i s l a t i o n  f o r  the
a d m i n i s t r a t i v e  departments. If the d e p a r t m e n t  of h e a l t h  w a n t s  
a bill, the g o v e r n o r  w i l l  t e l l  the a t t o r n e y  g e n e r a l  to get out
a good bill or the c o m m i s s i o n e r  of health, or as the case may  be.
T h e y ' l l  fall b a c k  on the a t t o r n e y  g e n e r a l  for some b i l l  d r a f t i n g
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f o r  the g o v e r n m e n t a l  depar tments, but the legi sl a t u r e  f r o m  n o w  
on and u n d e r  this setup, is not going to have the attorney- 
g e n e r a l  d oing its bill  drafting. It's g o i n g  to have its own 
legal counsel. The p r e s e n t  A t t o r n e y  General, b e caus e of the 
p r e s s  of business, gave up b e i n g  le gislative c o u n s e l  f o r  the 
l e g i s l a t u r e  three y e a r s  ago and told t h e m  they were too b u s y  
and v/e re just looking a fter the execu tive department, and that 
t h e y  w e r e  to figure out h o w  to get th eir own b i l l s  drafted.
Tv/o y e a r s  ago that s i t u a t i o n  got so acute that the L e g i s l a t i v e  
C o u n c i l  was created and it s erves a very u s eful need, but I 
t h i n k  that Mr. M c L a u g h l i n  a c t u a l l y  em phas i z e d  the w r o n g  a n s w e r  
v/hen he said that the a t t o r n e y  g e n e r a l  w o u l d  be the c o u n s e l  for 
the legisl a t u r e  as w e l l  as for the e x e c ut ive arm, b e c ause u n d e r  
t h e  p r e s e n t  d evel o p m e n t  w i t h  L e g i s l a t i v e  Council, he w i l l  be 
the a t t o r n e y  for the e x e c u t i v e  b r a n c h  and the l e g i s l a t u r e  can 
take care of itself. I migh t also say that I w r e s t l e d  v/ith this, 
I started out a d v o c a t i n g  that the a t t o r n e y  g e n e r a l  be elected, 
b u t  I w r e s t l e d  w i t h  it, I told Mr. B a r r  that I felt the w a y  he 
did f o u r  or five days ago. B e c a u s e  of my doubts though, I have 
t a l k e d  to many people, they have said if y o u  are g o i n g  to let 
the g o v e r n o r ' s  a d m i n i s t r a t i o n  be held r e s p o n s i b l e  for the c o nduct 
.of that administration, y o u  h a v e  got to at least give the 
g o v e r n o r  an a t t o r n e y  of his own choice. U n d e r  this setup he 
m i g h t  get an a t t o r n e y  of the o p p o s i t e  p o l i t i c a l  faith. H e  m i g h t  
get one of his own p a r t y  who is e i t h e r  inadeq u a t e  or w h o  is 
h o s t i l e  to him, or w h o  d o esn't see eye-t o - e y e  w i t h  him. In 
e i t h e r  case, the g o v e r n o r  c o u l d  say at the end of his term, if 
t h i n g s  haven 't gone well, "V/e h ad a good p r o g r a m  but that a t t o r­
ne y  g e n e r a l  y o u  f o i s t e d  upon me w r e c k e d  our program."  T h e r e  
again, y o u  have got p a s s i n g  the b u c k  as to who w a s  to blame 
b e c a u s e  things didn't go v/e 11. Nov; then, if we want to be sure 
that the strong e x e c u t i v e  v/ho is g o i n g  to have the r e s p o n s i b i l i t y  
of c a r r y i n g  out a s u c c e s s f u l  a d m i n i s t r a t i o n  is g o i n g  to get the 
b l a m e  if he doesn't have a s u c c e s s f u l  administration, let us 
n o t  give h i m  any outs. Let 's n o t  take h i m  off the h o o k  b y  g i v­
ing h i m  an a t t o r n e y  g e n e r a l  that he can p u t  the blame on.

P R E S I D E N T  EGAN: Mr. Robertson.

R O B E R T S O N :  Mr. President, I don't intend b e i n g  an a p p l icant for
the p o s i t i o n  of a t t o r n e y  g e n e r a l  e i t h e r  by a p p o i n t m e n t  or e l e c­
tion, but I don't quite see D e l e g a t e  H a r s t o n ' s  p o i n t  that there 
are no attorneys in the T e r r i t o r y  w h o  are w i l l i n g  to run to be 
e l e c t e d  a t t or ney general. I c a n ' t  see h o w  there would be any 
a t t o r n e y s  who w o u l d  be w i l l i n g  to accept the appointment.  I 
s u p p o r t  Mr. B a r r ' s  p o s i t i o n  in this matter. I, too, am in f a v o r  
of a s trong executive, but I don't t h i n k  that the mere fact that 
b e c a u s e  u n d e r  the a p p o i n t i v e  s y s t e m  of g o v e r n o r s h i p s  that the 
g o v e r n o r  v i r t u a l l y  has n o  pov/ers, that v/e should let th at c a r r y
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us too far away. I think that it is a good t h i n g  f o r  the people, 
to have t h e i r  own e l e c t e d  a t t o r n e y  g e n e r a l  w h o  can c h e c k  the 
l e g i s l a t i o n  w h i c h  the g o v e r n o r  p r o p o s e s  to i n t r o d u c e  and have 
introduced, and for that r e a s o n  I am g o i n g  to vote f o r  this 
a m e n d m e n t .

BARR: Mr. Preside nt, m a y  I close now ?

P R E S I D E N T  EGAN: Y o u  may, Mr. Barr.

BARR: I was also g o i n g  to a n s w e r  C o l o n e l  M a r s t o n  m u c h  as Mr.
R o b e r t s o n  did. If l a wy ers aren't available, t h e y  aren't a v a i l­
abl e  period. Mr. R i v e r s  w a s  t a l k i n g  about an e n t i r e l y  differ ent 
thing. H e  m e n t i o n e d  our p r e s e n t  L e g i s l a t i v e  Council. T h e r e  is 
not a lawyer in charge. T h e y  do draft b i l l s  f or the legislature. 
T h e y  have taken o v e r  a d u t y  w h i c h  the a t t o r n e y  g e n e r a l  f o r merl y 
did, that is as it should be. T h e r e  is a lot of d e t a i l e d  w o r k  
there, but it isn't legal work. If the l e g i s l a t u r e  w a n t s  to ask 
a legal opinion, t h e y  w i l l  not go to o ur p o l i t i c a l  science e x­
perts, they w i l l  go to the a t t o r n e y  general. N o w  he also stated 
that if an a t t o r n e y  g e n e r a l  of the o p p o s i t e  p o l i t i c a l  p a r t y  
w e r e  elected, the g o v e r n o r  c o u l d  p a s s  the b u c k  and say, "Well, 
•you p e o p l e  see w h a t  y o u  s a d dled me w i t h  here. I c o u l d n ' t  do 
anything. H e  w o u l d n ' t  let me." Well, If t h e r e  w a s  an a t t o r n e y  
g e n e r a l  of the o p p o s i t e  p o l i t i c a l  p a r t y  there, he w o u l d  make the 
g o v e r n o r  toe the line p r e t t y  w e l l  as f a r  as the l aw was c o n c e r n­
ed. All the g o v e r n o r  c o u l d  say to the p e o p l e  is, " Y o u  see that 
a t t o r n e y  general, he made me c o n f o r m  w i t h  the law." T h a t ' s  all 
t h i s  is d e s i g n e d  to do. It isn't s u p p o s e d  to r e s t r i c t  his 
ac t i o n s  otherwise, just t o  c o n f o r m  w i t h  the law. Nov;, as Mr. 
M c L a u g h l i n  said, b e c a u s e  he was the legal c o u n s e l  f o r  the 
g o v e r n o r  period, that this w o u l d  not a c c o m p l i s h  any p a r t i c u l a r  
purpose. It w i l l  a c c o m p l i s h  s e v e r a l  purposes . It is up to y o u  
p e o p l e  to decide h o w  i m p o r t a n t  t h e y  are. It m i g h t  p r o v i d e  a 
l i t t l e  brake on the g o v e r n o r  if he w a n t s  to g o  too far. If he 
w a r r s  tc o v e r - s t e p  the l a w  just a little bit, but the p r i n c i p a l  
p u r p o s e  ir r.as, the p r i n c i p a l  o b j e c t i v e  it w i l l  a c h i e v e  is that 
it w i l l  a l l o w  the p e o p l e  to have m o r e  h a n d  in the g o v e r n m e n t  and 
t h a t  is what v/e want.

P R E S I D E N T  EGAN: Mr. Hellen t h a l .

HE L L E N T H A L :  I r e q u e s t  a r o l l  call on th is vote and w i l l  raise
m y  hand to I n d i c a t e  that request. U n d e r  these rules, 10 people 
have to —

P R E S I D E N T  EGAN: No, that rul e f a i l e d  of passage.

H E L L E N T H A L :  Oh, I see.
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P R E S I D E N T  EGAN: The q uestion is, " S h a l l  the p r o p o s e d  amendment
as o f f e r e d  b y  Mr. B a r r  be adopted b y  the C o n ve ntion?" The 
C h i e f  Cleric w i l l  call the roll.

(The C h i e f  C l e r k  called the r o l l  w i t h  the f o l l o w i n g  result:

Yeas: 12 - Barr, Collins, H. Fischer, Laws, McNealy, 
Metcalf, Nolan, Robertson, Smith, Sweeney, 
Taylor, Walsh.

Nays: 4 0  - Armstrong, Awes, Boswell, Buckalew, Cooper,
Cross, Davis, Doogan, Emberg, V. Fischer, Gray, 
Harris, Hellenthal, Hermann, Hilscher, Hinckel, 
Hurley, Johnson, Kilcher, King, Knight, Lee, 
Londborg, McCutcheon, McLaughlin, McNees, 
Marston, Nerland, Nordale, P eratrovioh, Poulsen, 
Reader, Riley, R. Rivers, V. Rivers, Rosswog, 
Stewart, Sundborg, White, Mr. President.

Absent: 3 - Coghill, VanderLeest, Wien.)

C H I E F  CLERK: 12 yeas, 40 nays, and 3 absent.

P R E S I D E N T  EGAN: So the "nays" have it and the p r o p o s e d  amend ment
has f a i l e d  of adoption. Mr. Barr.

BARR: Mr. Pr esident, I had a n o t h e r  a m e n dment w h i c h  I had i n t e n d­
ed i n t r o d u c i n g  p r o v i d i n g  for the e l e c t i o n  of a c o m m i s s i o n e r  of 
labor. I w o u l d  just like to state that the r e a s o n  for that was 
that w i t h o u t  d e s t r o y i n g  the p o w e r s  of a s trong  executive, I 
t h o u g h t  the p e o p l e  would like to h a v e  a n u m b e r  of o f f i c i a l s  
e l e c t e d  s o m e p l a c e  b e t w e e n  the n u m b e r  of two and four, but I can 
see tha t this b o d y  does not b e l i e v e  that that should be done.

M c C U T C H E O N :  P o i n t  of order, Mr. President.

P R E S I D E N T  EGAN: Y o u r  point of order, Mr. McCutcheon.

M c C U T C H E O N :  Isn't Mr. B a r r  s p e a k i n g  to a m a t t e r  of p e r s o n a l
p r i v i l e g e ?

P R E S I D E N T  EGAN: Do y o u  ask to s p e a k  on a m a t t e r  of p e r s o n a l
privileg e, Mr. B a r r ?

BARR: Yes, I will, if the tape is left on.

HURLEY: I'll m o v e  that Mr. B a r r  be allowed to s peak  on a m a t t e r
of p e r s o n a l  privile ge.
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R e p r e s e n t a t i v e  T e r r y  M a r t in

In most s t a t e s ,  t h e  l e g i s l a t u r e  r e l i e s  e x c l u s i v e l y  on the  s t a t e  a t t o r n e y  

g e n e r a l  f o r  l e g a l  r e p r e s e n t a t i o n .  In f a c t ,  s t a t e  laws o f t e n  r e q u i r e  t h i s .  

However ,  b e c a u s e  the  A t t o r n e y  G en e r a l  in A l a s k a  i s  a p p o i n t e d  by the  G ove rno r  

r a t h e r  than  e l e c t e d  by t h e  p e o p l e ,  o u r  l e g i s l a t u r e  must o f t e n  t u rn  to  p r i v a t e  

c o u n s e l  f o r  a d v i c e  and g u i d a n c e  when c o n f l i c t s  a r i s e  w i t h  o t h e r  b r an ch e s  o f  

g o v e r nm en t .

Today in A l a s k a ,  t h e r e  i s  m a j o r  c o n c e rn  as to  how the  L e g i s l a t u r e  may 

a d d r e s s  c o n f r o n t a t i o n s  w i t h  o t h e r  a g e n c i e s  o f  S t a t e  gove rnmen t .  I t  i s  most  

l o g i c a l  t o  l o o k  t o  o u r  C o u r t s .  B u t ,  a a  e v e r y  c i t i z e n  knows,  l i t i g a t i o n  i s  

e x p e n s i v e .  Thus the  L e g i s l a t u r e  must a p p r o p r i a t e  money f o r  l a w s u i t s ,  e s p e c i ­

a l l y  when t h e r e  a r e  d i f f e r e n c e s  in  i n t e r p r e t a t i o n  o f  o u r  C o n s t i t u t i o n .

A l t h o u g h  t h e  S h e f f i e l d  a d m i n i s t r a t i o n  op p o s e s  th e  a p p r o p r i a t i o n  o f  S t a t e  

funds  f o r  h i r i n g  l aw y e r s  t o  r e p r e s e n t  the  L e g i s l a t u r e ,  two y e a r s  ago a p r e c e ­

den t  was s e t  f o r  t h i s  t yp e  o f  a c t i o n .  At t h a t  t ime t h e  L e g i s l a t u r e  t o o k  t o  

c o u r t - - a n d  w on - - a  d i s p u t e  be tween th e  L e g i s l a t i v e  and E x e c u t i v e  b r a n ch e s  o v e r  

powers  o f  a p p r o p r i a t i o n .  I r o n i c a l l y ,  the  law f i rm  h i r e d  by the  L e g i s l a t u r e  to  

d e f e n d  t h a t  a c t i o n  was E l y ,  Guess  and Rudd,  wh ich  was then the  f i rm  o f  the  

c u r r e n t  A t t o r n e y  G e n e r a l .  So th e  same p e r s on  who p r e v i o u s l y  r e c e i v e d  L e g i s l a ­

t i v e  a p p r o p r i a t i o n s  f o r  l e g a l  work i s  now s t a t i n g  h i s  c on c e rn  a b ou t  the  

l e g a l i t y  o f  su ch  a p p r o p r i a t i o n s .
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I s  the  c u r r e n t  l a w s u i t  n e c e s s a r y ?  P e r h ap s  t h e  q u e s t i o n s  s h o u l d  h e ,  " I s  a 

c i t i z e n ,  once e l e c t e d  to  p u b l i c  o f f i c e ,  any l e s s  p r o t e c t e d  under  the C o n s t i t u ­

t i o n ,  and any l e s s  d e s e r v i n g  o f  h i s  g u a r a n t e e d  i n a l i e n a b l e  r i g h t s ,  than the 

a v e r a g e  c i t i z e n ? "  Was i t  p r o p e r  to  a r r e s t  and f o r c i b l y  d e t a i n  l e g i s l a t o r s  

s im p l y  b e c a u s e  they  c h o s e  no t  t o  a t t e n d  a m ee t in g ?

A r t i c l e  I ,  S e c t i o n  7 o f  the C o n s t i t u t i o n  o f  th e  S t a t e  o f  A l a s k a ,  s t a t e s ,  

" . . . T h e  r i g h t  o f  a l l  p e r s o n s  to  f a i r  and j u s t  t r e a tm e n t  in the  c o u r s e  o f  the  

l e g i s l a t i v e  and e x e c u t i v e  i n v e s t i g a t i o n s  s h a l l  no t  be i n f r i n g e d . "  What c r im e  

was c ommi t ted  by t h o s e  l e g i s l a t o r s  a r r e s t e d  by o r d e r  o f  t h e  G ove rn o r ?

A r t i c l e  I ,  S e c t i o n  1 3 :  "The p r i v i l e g e  o f  the  w r i t  o f  h abea s  c o r p u s  s h a l l

no t  be s u s p e n d e d . . . "  T h i s  i s  e v e ry  c i t i z e n ' s  b a s i c  p r o t e c t i o n  a g a i n s t  i l l e g a l  

r e s t r a i n t  o r  d e t a inm en t  in a n o t h e r ' s  c u s t o d y .  By what c o n c e i v a b l e  a u t h o r i t y  

was t h i s  C o n s t i t u t i o n a l  r i g h t  d en i e d  the  a r r e s t e d  l e g i s l a t o r s ?

As an e l e c t e d  o f f i c i a l ,  I  have sworn t o  u p h o l d  the  C o n s t i t u t i o n  o f  t h i s  

S t a t e .  I w i l l  go to  the  d e f e n s e  o f  any p e r s o n ,  i n c l u d i n g  a l e g i s l a t o r ,  who i s  

a r r e s t e d  i l l e g a l l y .

In A l a s k a ,  t he  L e g i s l a t u r e  i s  v u l n e r a b l e  t o  E x e c u t i v e  power when t r y i n g  

t o  d e fend  i t s  s t a n d s .  L e g i s l a t o r s  c a nn o t  depend on the  A t t o r n e y  G e n e r a l ,  f o r  

t h a t  i s  a p o s i t i o n  a p p o i n t e d  by the  G o v e r n o r .  The L e g i s l a t u r e  does  no t have  

an e s t a b l i s h e d  l e g a l  c o u n s e l  t o  d e f e n d  i t s  a c t i o n s ,  as o t h e r  s t a t e s  do .  So 

the L e g i s l a t u r e  must be p r e p a r e d  t o  use  t h e  c o u r t s  as a sworJ as w e l l  as a 

s h i e l d  t o  a s s u r e  t h a t  i t s  r i g h t s  as an e q u a l  b r an ch  o f  government  a r e  p r o ­

t e c t e d .

The re was In t end ed  to  be a h e a l t h y  ex change  among the  L e g i s l a t i v e ,  

x e c u t i v e  and J u d i c i a l  b r a n c h e s  o f  g o v e rnm en t .  F i g h t i n g  in the  L e g i s l a t i v e  

chambers  and a r r e s t s  in the  h a l l s  o f  t h e  C a p i t o l  o v e r  c o n f l i c t s  o f
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i n t e r p r e t a t i o n  o f  t h e  C o n s t i t u t i o n  c a n  be e x t r e m e l y  d e s t r u c t i v e .  The  c o u r t s  

a r e  t h e  l o g i c a l  p l a c e  t o  s e t t l e  t h e s e  d i s p u t e s .

I f  t h e  G o v e r n o r  i s  r e a d y  t o  a r r e s t  l e g i s l a t o r s  i n  o r d e r  t o  f o r c e  c o m p l i ­

a n c e  w i t h  h i s  d e s i r e s ,  w h a t  i s  t o  p r e v e n t  h i m f rom a r r e s t i n g  a n y  c i t i z e n  t o  

f o r c e  t h a t  p e r s o n ' s  a t t e n d a n c e  w h e n e v e r  t h e  G o v e r n o r  w a n t s  an a u d i e n c e ?

I r e c a l l  r e a d i n g  a b o u t  a j u d g e  i n  a n o t h e r  s t a t e  who d i d  n o t  ha v e  e nough  

j u r o r s  t o  h e a r  a c a s e .  T he  j u d g e  f e l t  t h a t  t he  c a s e  s h o u l d  be h e a r d  w i t h o u t  

d e l a y ,  so  he d i r e c t e d  h i s  b a i l i f f  t o  go o u t  i n t o  t h e  s t r e e t  and b r i n g  b a c k  

p e o p l e  t o  s i t  on t h e  J u r y .  The  b a i l i f f  d i d  j u s t  t h a t .  W i t h o u t  a summons o r  

a ny  k i n d  o f  n o t i c e ,  p e o p l e  we r e  a r r e s t e d - - i n  a s u p e r m a r k e t ,  a t  s t o p  l i g h t s ,  

e v e n  two men on t h e  s t r e e t  who w e r e  o b v i o u s l y  d r u n k .  O f  c o u r s e ,  t h e s e  c i t i ­

z e n s  c h a l l e n g e d  t h e  j u d g e ' s  r i g h t  t o  a r r e s t  them and f o r c e  them t o  be j u r o r s .  

As y o u  w o u l d  e x p e c t ,  t h e  p e o p l e  won t h e i r  s u i t .  Bu t  t h i s  i s  a good e x a m p l e  o f  

how p o we r  c a n  be t w i s t e d  and a b u s e d  by one  p e r s o n  who f e e l s  t h a t  h i s  p r i o r ­

i t i e s  must  be m e t ,  e v e n  a t  t h e  e x p e n s e  o f  t h e  r i g h t s  o f  o t h e r s .

I f  t h e  G o v e r n o r  f e e l s  t h a t  l e g i s l a t i v e  c o n f i r m a t i o n  o f  h i s  c a b i n e t  

a p p o i n t m e n t s  i s  an u n f a i r  r e q u i r e m e n t ,  he s h o u l d  i n t r o d u c e  l e g i s l a t i o n  to  

b r i n g  t h e  i s s u e  t o  a v o t e  b y  t h e  p e o p l e .  T h i s  i s  t h e  p r o p e r  way t o  b r i n g  

a b o u t  c h a n g e s  t o  t h e  C o n s t i t u t i o n ,  T he  c h a n c e s  a r e  good  t h a t  s u c h  an ame nd­

ment  w o u l d  be s t r o n g l y  s u p p o r t e d  by v o t e r s .  Many p e o p l e  w i t h  whom I ' v e  s p o k e n  

t a k e  t h i s  p o s i t i o n ,  s t a t i n g  t h a t  t h e  G o v e r n o r  s h o u l d  s i n k  o r  swim by h i s  own 

a c t i o n s  and h i s  own p e o p l e ,  w i t h o u t  I n v o l v i n g  t h e  L e g i s l a t u r e .  I h a p p e n  t o  

a g r e e .  T h i s  w o u l d  e n h a n c e  t h e  s e p a r a t i o n  o f  p o w e r s  b e t w e e n  t h e  two b r a n c h e s  

o f  g o v e r n m e n t ,  and h e l p  r e d u c e  some o f  t h e  t e n s i o n  and a b u s e  o f  po we r  t h a t  we 

h a v e  w i t n e s s e d .

In a n y  c a s e ,  t h e  o n l y  p l a c e  t o  r e a s o n a b l y  and f i n a l l y  d e c i d e  w h e t h e r  t h e  

G o v e r n o r  a c t e d  w i t h i n  t h e  b o u n d s  o f  o u r  C o n s t i t u t i o n  i s  i n  t h e  C o u r t s .



C H A P T E R  7 

A N D  N O T  O N E  F O R  T H E  P E O P L E

In a r e c e n t  p r e s e n t a t i o n  b y  P r e s i d e n t  Bush, a c h a r t  fro m his  

C o u n c i l  on C o m p e t i t i v e n e s s  s h o w e d  the c u r r e n t  n u m b e r  of l a w y e r s  p e r

1 0 0, 00 0 po pu la t i o n :  USA, 281; G ermany, 111; U n i t e d  Kingdom, 82; and 

Japan, 11.

In Alaska, a c c o r d i n g  to t h e  A l a s k a  B a r  A s s o c i a t i o n ,  t h e r e  are 

2,072 l i c e n s e d  a t t o r n e y s  in t h i s  state. O v e r  t h r e e - f o u r t h s  of 

t h e s e  a ttorneys, o r  1,566, l i v e  in A n c h o r a g e .  T h e  A B A  h as no 

i n f o r m a t i o n  on h o w  m a n y  p a r a l e g a l s  t h e r e  are in Alaska, e x c e p t  to 

s a y  t h e r e  as m a n y  a s  t h e r e  a r e  l i c e n s e d  attorneys.

In m o s t  states, the l e g i s l a t u r e  r e l i e s  e x c l u s i v e l y  on t he 

s t a t e  a t t o r n e y  g e n e r a l  for l e g a l  r e p r e s e n t a t i o n .  In fact, state 

l a w s  o f t e n  r e q u i r e  this. H o w e ve r,  b e c a u s e  t h e  A t t o r n e y  G e n e r a l  in 

A l a s k a  is a p p o i n t e d  b y  t h e  G o v e r n o r  r a t h e r  t h a n  e l e c t e d  b y  the 

people, o u r  l e g i s l a t u r e  m u s t  o f t e n  t u r n  to p r i v a t e  c o u ns el  for 

a d v i c e  and g u i d a n c e  w h e n  c o n f l i c t s  a r i s e  w i t h  o t h e r  b r a n c h e s  of 

g o v e r n m e n t .

T o d a y  in Alas ka , t h e r e  is a m a j o r  c o n c e r n  as to h o w  the 

L e g i s l a t u r e  m a y  a d d r e s s  c o n f r o n t a t i o n s  w i t h  o t h e r  a g e n c i e s  of state 

g o v e r n m e n t .  It is m o s t  l o g i c a l  to l o o k  t o  o u r  Courts. But, as 

e v e r y  c i t i z e n  knows, l i t i g a t i o n  is expensive. Thus, the 

L e g i s l a t u r e  m u s t  a p p r o p r i a t e  m o n e y  for lawsuits, e s p e c i a l l y  w h e n  

t h e r e  a r e  d i f f e r e n c e s  in i n t e r p r e t a t i o n  of o u r  C on st itution.

A l t h o u g h  p a s t  a d m i n i s t r a t i o n s  h a v e  o p p o s e d  t he a p p r o p r i a t i o n  

of s t a t e  funds for h i r i n g  l a w y e r s  to r e p r e s e n t  the Legislature,



d u r i n g  t h e  S h e f f i e l d  a d m i n i s t r a t i o n  a p r e c e d e n t  w a s  s e t  for this 

type of action. A t  t h a t  time, t h e  L e g i s l a t u r e  t o o k  to court, and 

won, a d i s p u t e  b e t w e e n  t h e  L e g i s l a t i v e  a n d  E x e c u t i v e  b r a n c h e s  over 

p o w e r s  of a p p r o p r i a t i o n .  Ironically, t h e  l a w  firm  h i r e d  b y  the 

L e g i s l a t u r e  to d e f e n d  t h a t  a c t i o n  was Ely, G u e s s  and Rudd, w h i c h  

was t h e  firm of t h e  e x i s t i n g  A t t o r n e y  General. So t h e  s a m e  p e r s o n  

w h o  p r e v i o u s l y  r e c e i v e d  L e g i s l a t i v e  a p p r o p r i a t i o n s  for legal w o r k  

was t h e n  s t a t i n g  h i s  c o n c e r n  a b o u t  the l e g a l i t y  of such 

a p p r o p r i a t i o n s .

W a s  t h a t  l a w s u i t  n e c e s s a r y ?  P e r h a p s  t h e  q u e s t i o n s  s h o u l d  be, 

"Is a citizen, o n c e  e l e c t e d  to p u b l i c  office, a n y  less p r o t e c t e d  

u n d e r  t h e  C o n s t i t u t i o n ,  a n d  a n y  less d e s e r v i n g  of h i s  g u a r a n t e e d  

i n a l i e n a b l e  rights, t h a n  t h e  a v e r a g e  c i t i z e n ? "  Was it p r o p e r  to 

a r r e s t  and f o r c i b l y  d e t a i n  l e g i s l a t o r s  s i m p l y  b e c a u s e  t h e y  chose 

not to a t t e n d  a m e e t i n g ?

A r t i c l e  I, S e c t i o n  7 o f  t h e  C o n s t i t u t i o n  of t h e  S t a t e  of 

Alaska, states, " . . . T h e  r i g h t  of all p e r s o n s  to fair and just 

t r e a t m e n t  in t h e  c o u r s e  of t h e  l e g i s l a t i v e  a nd e x e c u t i v e  

i n v e s t i g a t i o n s  s h a l l  n o t  b e  i n f r i n g e d . "  W h a t  c r i m e  w a s  c o m m i t t e d  

b y  t h o s e  l e g i s l a t o r s  a r r e s t e d  b y  o r d e r  of t h e  G o v e r n o r ?

A r t i c l e  I, S e c t i o n  13: "The p r i v i l e g e  of t h e  w r i t  of h abeas 

c o r p u s  shall n o t  b e  s u s p e n d e d . . . "  T h i s  is e v e r y  c i t i z e n’s b a s i c  

p r o t e c t i o n  a g a i n s t  illegal r e s t r a i n t  or d e t a i n m e n t  in anoth e r ' s  

custody. By w h a t  c o n c e i v a b l e  a u t h o r i t y  w a s  t h i s  C o n s t i t u t i o n a l  

right d e n i e d  the a r r e s t e d  l e g i s l a t o r s ?

A s  an e l e c t e d  official, I h a v e  sworn to u p h o l d  the 

C o n s t i t u t i o n  of t h i s  State. I will g o  to t h e  d e f e n s e  of any



p e rs on , i n c l u d i n g  a l eg islator, w h o  is a r r e s t e d  illegally.

In Alaska, t h e  L e g i s l a t u r e  is v u l n e r a b l e  t o  e x e c u t i v e  p o w e r  

w h e n  t r y i n g  to d e f e n d  its stands. L e g i s l a t o r s  c a n n o t  d e p e n d  on the 

A t t o r n e y  General, f o r  h e  is a p p o i n t e d  b y  t h e  G o v e r no r.  The 

L e g i s l a t u r e  d o e s  n o t  h a v e  an e s t a b l i s h e d  legal c o u n s e l  to d ef e nd 

its actions, as o t h e r  s t a t e s  do. So t he L e g i s l a t u r e  m u s t  be 

p r e p a r e d  to u s e  t h e  c o u r t s  as a s w o r d  as w e l l  as a s h i e l d  t o  as sure 

t h a t  its r i g h t s  as an eq ua l b r a n c h  of g o v e r n m e n t  a r e  protected.

T h e r e  w a s  i n t e n d e d  t o  b e  a h e a l t h y  e x c h a n g e  a m o n g  the 

L e g i s l a t i v e ,  E x e c u t i v e  a n d  J u d i c i a l  b r a n c h e s  of government. 

F i g h t i n g  in t h e  L e g i s l a t i v e  c h a m b e r s  a n d  a r r e s t s  in t h e  h a l l s  of 

t h e  C a p i t o l  o v e r  c o n f l i c t s  of i n t e r p r e t a t i o n  o f  t h e  C o n s t i t u t i o n  

c a n  b e  e x t r e m e l y  d e s t r u c t i v e .  T h e  c o u rt s a r e  t h e  l o g i c a l  p l a c e  to 

s e t t l e  t h e s e  di sp u te s.

I f  t h e  G o v e r n o r  i3 r e a d y  t o  a r r e s t  l e g i s l a t o r s  in o r d e r  to 

f o r c e  c o m p l i a n c e  w i t h  h i s  desires, w h a t  is to p r e v e n t  h i m  from 

a r r e s t i n g  any  c i t i z e n  t o  f o r c e  t h a t  p e r s o n ' s  a t t e n d a n c e  w h e n e v e r  

t h e  G o v e r n o r  w a n t s  a n  a u d i e n c e ?

I r e c a l l  r e a d i n g  a b o u t  a ju dg e in a n o t h e r  s t a t e  w h o  did  not 

h a v e  e n o u g h  j u r o r s  t o  h e a r  a case. T h e  j u d g e  fel t t h a t  t he case 

s h o u l d  b e  h e a r d  w i t h o u t  delay, so he d i r e c t e d  h i s  b a i l i f f  to go out 

i n t o  t h e  s t r e e t  a n d  b r i n g  b a c k  p e o p l e  to si t  o n  t h e  jury. The 

b a i l i f f  d i d  j u s t  that. W i t h o u t  a s u m m o n s  o r  a n y  k i n d  of notice, 

p e o p l e  w e r e  a r r e s t e d - i n  a s u pe r ma rk et , at s to p lights, e v e n  two m en 

o n  t h e  s t r e e t  w h o  w e r e  o b v i o u s l y  drunk. Of course, t h e s e  c itizens 

c h a l l e n g e d  t h e  j u d g e ' s  r i g h t  to a r r e s t  t h e m  a n d  f o r c e  t h e m  to be 

jurors. As y o u  w o u l d  expect, t h e  p e o p l e  w o n  t h e i r  suit. B ut this



is a  g o o d  e x a m p l e  o f  h o w  p o w e r  c a n  b e  t w i s t e d  a n d  a b u s e d  b y  o n e  

p e r s o n  w h o  f e e l s  t h a t  h i s  p r i o r i t i e s  m u s t  b e  m e t ,  e v e n  a t  t h e  

e x p e n s e  o f  t h e  r i g h t s  o f  o t h e r s .

I f  t h e  G o v e r n o r  f e e l s  t h a t  l e g i s l a t i v e  c o n f i r m a t i o n  o f  h i s  

c a b i n e t  a p p o i n t m e n t s  i s  a n  u n f a i r  r e q u i r e m e n t ,  h e  s h o u l d  i n t r o d u c e  

l e g i s l a t i o n  t o  b r i n g  t h e  i s s u e  t o  a v o t e  b y  t h e  p e o p l e .  T h i s  is 

t h e  p r o p e r  w a y  t o  b r i n g  a b o u t  c h a n g e s  t o  t h e  C o n s t i t u t i o n .  T h e  

c h a n c e s  a r e  g o o d  t h a t  s u c h  a n  a m e n d m e n t  w o u l d  b e  s t r o n g l y  s u p p o r t e d  

b y  v o t e r s .  M a n y  p e o p l e  w i t h  w h o m  I ' v e  s p o k e n  t a k e  t h i s  p o s i t i o n ,  

s t a t i n g  t h a t  t h e  G o v e r n o r  s h o u l d  s i n k  o r  s w i m  b y  h i s  o w n  a c t i o n s  

a n d  h i s  o w n  p e o p l e ,  w i t h o u t  i n v o l v i n g  t h e  L e g i s l a t u r e .  I h a p p e n  

t o  a g r e e .  T h i s  w o u l d  e n h a n c e  t h e  s e p a r a t i o n  o f  p o w e r s  b e t w e e n  t h e  

t w o  b r a n c h e s  o f  g o v e r n m e n t ,  a n d  h e l p  r e d u c e  s o m e  o f  t h e  t e n s i o n  a n d  

a b u s e  o f  p o w e r  t h a t  w e  h a v e  w i t n e s s e d .

I n  a n y  c a s e ,  t h e  o n l y  p l a c e  t o  r e a s o n a b l y  a n d  f i n a l l y  d e c i d e  

w h e t h e r  t h e  G o v e r n o r  a c t e d  w i t h i n  t h e  b o u n d s  o f  o u r  C o n s t i t u t i o n  

i s  i n  t h e  C o u r t s .
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c o u n t e r  t o  t h e  e x p e r i e n c e  o f  most  s t a t e s  i n  d e l i b e r a t e l y  d o i n g  
t h a t .  T h a t  i s ,  I  d o n ' t  t h i n k  t h e  a d j u t a n t  g e n e r a l  s h o u l d  be 
a n y  d i f f e r e n t  f rom  t h e  h e ad  o f  a d e p a r t m e n t ,  a s  he would be i n
t h e  s t a t e ,  and  I  t h i n k  t h a t  he s h o u l d  be r a t i f i e d ,  and I  b e l i e v e
t h a t  Mr. H e l l e n t h a l ' s  o b j e c t i o n  l a r g e l y  i s  t o  an  e x p r e s s i o n  su c h  
a s  " f l a g  o f f i c e r s " .  I f  t h a t  i s  a n  o b j e c t i o n ,  i t  can be c l e a r e d  
up by g e n e r i c  words  i n  S t y l e  and  D r a f t i n g .  I  oppose  t h e  amend­
ment a s  b e in g  c o n t r a r y  t o  what we have  done h e r e  i n  t h e  p a s t  
a s  t o  o t h e r  o f f i c e r s .

PRESIDENT EGAN: The q u e s t i o n  i s ,  " S h a l l  t h e  p r o p o s e d  amend­
ment a s  o f f e r e d  by Mr.* H e l l e n t h a l  be a d o p t e d  by  t h e  C o n v e n t io n ? "  
A l l  i n  f a v o r  o f  t h e  a d o p t i o n  o f  t h e  p r o p o s e d  amendment w i l l  
s i g n i f y  by s a y i n g  " a y e " ,  a l l  o p p o se d  " n o " .  The " n o es"  have  i t  
an d  t h e  p r o p o s e d  amendment h a s  f a i l e d  o f  a d o p t i o n .  Are t h e r e
o t h e r  amendments t o  S e c t i o n  10 o r  S e c t i o n  11? I f  n o t ,  a r e  t h e r e
amendments  t c  S e c t i o n  12? S e c t i o n  13? S e c t i o n  14? S e c t i o n  15? 
S e c t i o n  16? Mr. M e t c a l f .

METCALF: May I  a s k  Mr. R i v e r s  a  q u e s t i o n ?

PRESIDENT EGAN: You may, Mr. M e t c a l f .

METCALF: Mr. V i c t o r  R i v e r s ,  you s a y  t h e  h e ad  o f  e a c h  p r i n c i p a l
d e p a r t m e n t ,  d o e s  t h a t  i n c l u d e  t h e  a t t o r n e y  g e n e r a l ?

V. RIVERS: By s p e c i f i c  m e n t io n  o f  t h e  w i l l  o f  t h i s  body t h e
a t t o r n e y  g e n e r a l  i s  n o t  i n c l u d e d  i n  t h i s  s e c t i o n .

METCALF: Does he hav e  t o  be c o n f i r m e d  by  t h e  s e n a t e  a t  a l l ,  o r
the l e g i s l a t u r e ?

V. RIVERS: I n s o f a r  a s  he  would f a l l  u n d e r  t h e  h e ad  o f  one o f
t h e  p r i n c i p a l  d e p a r t m e n t s ,  I  assum e he would..

METCALF: You assum e  he would b e  one o f  t h e  h e a d s  o f  t h e  p r i n ­
c i p a l  d e p a r t m e n t s ?

V. RIVERS: I t  i s  m e r e l y  a n  a s s u m p t i o n .

PRESIDENT EGAN: Mr. M e t c a l f .

METCALF: The a t t o r n e y  g e n e r a l  q u e s t i o n  w o r r i e s  me v e r y  much,
and  I  would  l i k e  t o  su b m i t  a  s m a l l  amendment.  I t  i s  t h r e e  
w o rd s ,  t h a t  i s  a l l .

PRESIDENT EGAN: Would you  su b m i t  i t  p l e a s e ,  Mr. M e t c a l f .

CHIEF CLERK: " S e c t i o n  16 ,  page 1 ,  l i n e  1 4 ,  i m m e d i a t e l y  f o l l o w ­
i n g  t h e  word ' D e p a r t m e n t ' ,  i n s e r t  t h e  p h r a s e  ' i n c l u d i n g  t h e  
a t t o r n e y  g e n e r a l ' . "

PRESIDENT EGAN: Mr. M e t c a l f ,  what i s  y o u r  p l e a s u r e ?
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METCALF: I  move t h a t  i t  be a d o p t e d  and  a s k  un an im ou s  c o n s e n t .

BUCKALEW: O b j e c t i o n .

DOOGAN: P o i n t  o f  o r d e r .

PRESIDENT EGAN: O b j e c t i o n  i s  h e a r d .  Your p o i n t  o f  o r d e r ,  Mr.
Doogan.

K N I G H T :  I s e c o n d  t h e  m o t i o n .

DOOGAN: My p o i n t  o f  o r d e r  i s  t h a t  we have  a l r e a d y  c o n s i d e r e d
t h i s  m a t t e r  o n c e ,  and  I  t a k e  e x c e p t i o n  t o  t h e  r e m a r k s  by t h e  
C ha irm an  o f  t h e  L e g i s l a t i v e  Commit tee  i n  t h a t  t h i s  body by 
t h e i r  a c t i o n  i m p l i e d  t h a t  t h e  a t t o r n e y  g e n e r a l  would  n o t  be 
one  o f  t h o s e  p r i n c i p a l  d e p a r t m e n t s .  I  t a k e  e x c e p t i o n  f o r  t h i 3  
r e a s o n :  t h a t  i s , a s  i t  was so  a p t l y  p o i n t e d  o u t  by  Mr. D a v i s ,
t h e  t h i n g  t h e y  d i d  n o t  want  t o  do was t o  s e t  up  t h e  a t t o r n e y  
g e n e r a l ' s  o f f i c e  i n  t h e  c o n s t i t u t i o n  b u t  i t  c o u l d  be s e t  up  
a s  one  o f  t h e  p r i n c i p a l  d e p a r t m e n t s .

PRESIDENT EGAN: As t o  t h e  p o i n t  o f  o r d e r  r a i s e d  b y  Mr. Doogan,
we d i d  c o n s i d e r  s p e l l i n g  o u t  t h a t  t h e r e  be a n  a t t o r n e y  g e n e r a l  
o n c e  b e f o r e  i n  t h i s  s e c t i o n ,  d i d  we n o t ?  Mr. R a lp h  R i v e r s .

R. R I V E R S :  I was a b o u t  t o  o f f e r  a n  amendment so  I g o t  t a l k e d
o u t  o f  i t ,  so  i t  i s  t h e  f i r s t  t im e  i t  h a s  come u p .

PRESIDENT EGAN: I f  t h i s  I s  t h e  f i r s t  t i m e ,  t h e  p o i n t  o f  o r d e r
would  n o t  be w e l l  t a k e n  a t  t h i s  t i m e .  Mr. T a y l o r .

TAYLOR: I  was g o i n g  t o  r a i s e  t h e  same p o i n t  o f  o r d e r  a s  Mr.
Doogan,  b u t  I  t h i n k  I  am g o i n g  t o  go e v e n  f u r t h e r  b e c a u s e  t h e r e  
was a s p e c i f i c  amendment o f f e r e d  t o  p r o v i d e  f o r  t h e  e s t a b l i s h ­
m ent  o f  a n  e l e c t e d  a t t o r n e y  g e n e r a l .

PRESIDENT EGAN: T h i s  d o e s  n o t  s a y  t h o u g h ,  Mr. T a y l o r ,  t h a t  he
would  have  t o  be an  e l e c t e d  a t t o r n e y  g e n e r a l .

TAYLOR: Mr. B a r r ' s  m o t io n  t o  a d o p t  nn amendment t o  t h a t  e f f e c t
would  b e .

PRESIDENT EGAN: But Mr. M e t c a l f ' s  amendment d o e s  n o t  i n c l u d e
a n y t h i n g  o f  t h a t  n a t u r e ,  so  t h e  amendment would  be i n  o r d e r  
a t  t h i s  t i m e ,  Mr. T a y l o r .  I s  t h e r e  d i s c u s s i o n  o f  t h e  p r o p o s e d  
amendment a s  o f f e r e d  by Mr. M e t c a l f ?  Mr. M e t c a l f .

METCALF: I  f e e l  t h a t  m e n t i o n  o f  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e
3 h o u l d  be made b e c a u s e  we h a v e  m e n t io n e d  I t  i n  t h e  p r o p o s a l  
u n d e r  d i r e c t  l e g i s l a t i o n ,  a n d  i n  i n i t i a t i v e  a n d  r e f e r e n d u m , I  
t h i n k  we m e n t io n e d  i t  once  o r  t w i c e  t h e r e .  I  am c o n f u s e d  a s  
t o  w h e t h e r  t h e  s e n a t e  i s  t o  r a t i f y  t h e  n o m i n a t i o n  once  e v e r y  
two y e a r s  o r  once  e v e r y  f o u r  y e a r s .  I  am i n  a  s t a t e  o f  c o n f u s i o n
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and  I  would  l i k e  t o  have  t h i s  s p e l l e d  o u t  a  l i t t l e  more a s  
f a r  a s  t h i s  i m p o r t a n t  o f f i c e  i s  c o n c e r n e d .  T h a t ' s  my f e e l i n g  
on t h e  m a t t e r .

PRESIDENT EGAN: Mr. T a y l o r .

TAYLOR: May I  s p e a k  on t h i s  m a t t e r  now. I  d o n ' t  b e l i e v e  t h a t
i t  i s  n e c e s s a r y  t o  p u t  an  a t t o r n e y  g e n e r a l  i n  t h e r e .  I f  you  
do t h a t  you m ig h t  a s  w e l l  p u t  a l l  t h e  b r a n c h e s  you a r e  g o i n g  
t o  h a v e ,  a l l  t h e  p r i n c i p a l  b r a n c h e s  o f  t h e  e x e c u t i v e  d e p a r t m e n t  
i n  b e c a u s e  i t  n a t u r a l l y  f a l l s  i n t o  t h e  c a t e g o r y  o f  one o f  t h e  
p r i n c i p a l  b r a n c h e s  o f  t h e  l e g i s l a t u r e ,  a nd  I  t h i n k  we c o n s i d ­
e r e d  t h a t  t h e  o t h e r  d ay .  I t  was f e l t  t h a t  i t  was a  l e g a l  
d e p a r t m e n t  o f  t h e  e x e c u t i v e  b r a n c h  and  s h o u l d  n o t  be n e c e s s a r i l y  
named b e c a u s e  t h e  g o v e r n o r  would have  t h e  r i g h t  u n d e r  o u r  p r e ­
s e n t  a r t i c l e  t o  a p p o i n t  t h e  a t t o r n e y  g e n e r a l  who s e t s  up t h e  
l e g a l  d e p a r t m e n t  o f  t h e  e x e c u t i v e  d e p a r t m e n t ,  a n d  I  c a n ' t  3ee  
w h e t h e r  i f  you a d d  t h a t  a t t o r n e y  g e n e r a l  on t h e r e  i n c l u d i n g  
t h e  a t t o r n e y  g e n e r a l ,  you had  b e t t e r  p u t  i t  i n c l u d i n g  t h e  h i g h ­
way d e p a r t m e n t  a n d  a l l  o t h e r  t h i n g s .  I  t h i n k  we s h o u l d  l e a v e  
i t  t h e  way i t  i s ,  a n d  t h e  o t h e r  t h i n g s  w i l l  n a t u r a l l y  f o l l o w  
and  f a l l  i n t o  t h e  p r o p e r  c a t e g o r y .

PRESIDENT EGAN: The q u e s t i o n  i s ,  " S h a l l  t h e  p r o p o s e d  amendment
a s  o f f e r e d  by Mr. M e t c a l f  be a d o p t e d  by  t h e  C o n v e n t io n ? "  A l l  
t h o s e  i n  f a v o r  o f  t h e  a d o p t i o n  o f  t h e  p r o p o s e d  amendment w i l l  
s i g n i f y  by s a y i n g  " a y e " ,  a l l  o p p o se d  by s a y i n g  " n o " .  The 
" n o e s "  h av e  i t  and  t h e  p r o p o s e d  amendment h a s  f a i l e d  o f  a d o p ­
t i o n .  Are t h e r e  o t h e r  amendments  t o  S e c t i o n  16? I f  n o t ,  a r e  
t h e r e  amendments t o  S e c t i o n  17? Amendments t o  S e c t i o n  18?
Mr. S u n d b o r g .

SUNDBORG: Mr. P r e s i d e n t ,  I  hav e  an  amendment.

PRESIDENT EGAN: The C h ie f  C l e r k  may r e a d  t h e  p r o p o s e d  amendment
a s  o f f e r e d  by Mr. Sund b org .

CHIEF CLERK: " S t r i k e  S e c t i o n  18 a n d  s u b s t i t u t e  t h e  f o l l o w i n g :
' S e c t i o n  18 . The G o v e rno r  may make a d  i n t e r i m  a p p o i n t m e n t s  t o  
f i l l  v a c a n c i e s  o c c u r r i n g  d u r i n g  a  r e c e s s  o f  t h e  l e g i s l a t u r e  i n  
o f f i c e s  r e q u i r i n g  c o n f i r m a t i o n  o f  e i t h e r  o r  b o t h  h o u s e s  o f  t h e  
l e g i s l a t u r e .  The d u r a t i o n  o f  s u c h  a p p o i n t m e n t s  s h a l l  be p r e s ­
c r i b e d  by l a w . ' "

SUNDBORG: Mr. P r e s i d e n t ,  I  move t h e  a d o p t i o n  o f  t h e  amendment.

R. RIVERS: I  s e c o n d  t h e  m o t io n .

PRESIDENT EGAN: Mr. Sundborg  moves t h e  a d o p t i o n  o f  t h e  p r o p o s e d
amendment,  Mr. R i v e r s  s e c o n d s  t h e  m o t i o n .  The m o t io n  i s  open  
f o r  d i s c u s s i o n .  Mr. Sun db o rg .

SUNDBORG: Mr. P r e s i d e n t ,  a  l i t t l e  w h i l e  ago  I  s u b m i t t e d  a n o t h e r
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6. S E L E C T I O N ,  T E R M  A N D  R E M O V A L

This c hap te r  examines the  important  issues of how the Attorney 
General is  se lec ted,  how long he s e rv es ,  how he can be  removed, and how 
a vacancy in the office can be filled. Some of these  i ssues ,  part icu larly  
th a t  of election or  appointment, have been subject  to con troversy  since the  
f i r s t  s ta te  governments were established.  This r e p o r t  d iscusses exis ting 
pract ices  and  p re s e n t s  the  arguments  on both  sides of these  i ssues .

M e t h o d  o f  S e l e c t i o n

Table 6 shows methods of selecting the  Attorney General.  He is pop­
ular ly  elected in for ty-two s ta te s .  He is appointed by  the Governor in six 
s ta tes  (Alaska, Hawaii, New Hampshire, New J e r se y ,  Pennsylvania,Vr"ancP ^  
Wyoming), the  th ree  te r r i to r ies  (Guam, Samoa and the  Virgin Is lands) ,  and 
the Commonwealth of Puer to  Rico. In Maine, he is selected by the  Legisla­
tu re  and in T e n n e s s e e , . bv the  Supreme Court .• •

* • % . . • *
The Attorney General is the  most p reva len t  elective official in s ta te  

governments  Except for  the  Governor,  who is elected in all jur isdic tions.
The T r e a s u r e r  ’• is elected in. th i r ty -n ine  jur isd ic t ions ,  the  Secre ta ry  of 
State  in th i r ty - e ig h t ,  the  Auditor in twenty-f ive ,  and the  Super in tenden t  
of Public . I n s t ru c t io n - in  nineteen,  compared to fo r ty - two s ta tes  in which 
the Attorney  General is e le c ted .37 -The 1970s witnessed a marked accelera­
tion of. the  t r en d  toward election of the  Governor and Lieutenant  Governor  
on a single ballot and such  a practice is now followed in twenty-two ju r i s ­
dict ions.  T h u s ,  the  Attorney  General is actually the  most common official 
who is elected on a single ballot . '  ' Where ve ry  few, b u t  .more than  one, 
s ta te  executive officials a re  elected, the  Attorney General is usually  in­
cluded among these  few .-  Ha is,  for  example, among the th ree  executive 
officials elected in Virginia, among the four  elected in Maryland, Michigan 
and New York,  and  among the  five elected in Rhode Is land,  Colorado, and 
Utah. However, he is not  onp of the  two elected officers in Alaska, 
Hawaii, Guam, and the  Virgin i s lands ,  the  four  in Pennsylvania ,  nor  the 
five in Wyoming.

• % ♦
Historically, th e  Attorney General has been an appointive,  r a th e r  

than  elective, official. In  England, he was appointed by the Crown and 
only incidentally acquired  elective s ta tu s  th rough  a sea t  in Parliament. In 
Colonial America, Attorneys  General were usually appointed by the  Gov­
e rnor  of the  Colony. The Attorney General of the  United States still 
se rves  a t  the  p leasure  of the  P res iden t  with the  advice and consent  of the 
Senate.

Most of the  f i r s t  s ta te  constitut ions specified tha t  the  legislature  
would choose the  Attorney General.  The concept of universa l  su f f rage  had 
not ye t  taken hold, nor  had the idea of d i rec t  election of many officials.

87. Council of Stece G o v e r n m e n t s , THE B O O K  O F  THF. STATES. 11A-115 121-
122 (1976-77).



SELECTION AND TKKM OF ATTORNEYS GENERAL
— ----------- (

Elected

A p p o i n t e d

bv

W i t h  C o n /  t 

Of

Length 

of Term

May succeed 

Himself

A I a bama X A Yes

A laska G o v e r n o r L e g i s l a t u r e A Yes

A r i z o n a X A Yes

A r k a n s a s X 2 Yes

C a l i f o r n i a X A Yes

C o l o r a d o X " A Yes

C o n n e c t i c u t X A Yes

'Delaware X A Yes

F l o r i d a X A Yes

G e o r g i a X A . Yes

G u a m G o v e r n o r L e g i s l a t u r e Indefinite Yes

H a w a i i G o v e r n o r S e n a t e  > A Yes

I d a h o X V »• ' A Yes

Illi n o i s X Yes

I n d i a n a X . . A • Yes '

Iowa X A Yes

K a n s a s X . A Yes

K e n t u c k y X *• A No

L o u i s i a n a X /• A Yes

M a i n e L e g i s l a t u r e •2 Yes

M a r y l a n d X . . A Yes

M a s s a c h u s e t t s X A Yes

M i c h i g a n X • A ■ Yes

M i n n e s o t a X A • Yes

M i s s i s s i p p i X A • Yes

M i s s o u r i X 1 ' * • A Yes

M o n t a n a X 1 A . ' Yes

N e b r a s k a X • . . 4  • .. Yes

N e v a d a X '-.A Yes -

N e w  H a m p s h i r e • G o v e r n o r Exec. Council 5 Yes

N e w  J e r s e y G o v e r n o r S e n a t e A Yes

N e w  M e x i c o X % A Yes

N e w  Y o r k X A Yes

N o r t h  Carolina X A Yes

N o r t h  D a k o t a X A • Yes

O h i o X A Yes

O k l a h o m a • X A Yes

O r e g o n X A Yes

P e n n s y l v a n i a * A Yes

P u e r t o  R i c o G o v e r n o r S e n a t e indefinite Yes

R h o d e  Island X  ' • 2 Yes

Samoa G o v e r n o r Indefinite Yes

S o u t h  Carolina X A Yes

S o u t h  D akota X A Yes

T e n n e s s e e Sup. Court 8 Yes

T e x a s X A Yes

U t a h X A Yes

V e r m o n t X 2 Yes

V i r g i n  Islands G o v e r n o r S e n a t e indefinite Yes

V i r g i n i a X A Yes

W a s h i n g t o n X A Yes

W e s t  V i r g i n i a X A Yes

W i s c o n s i n X : A Yes

W y o m i n g G o v e r n o r S e n a t e  ! A Yes
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Andrew Jackson 's  administrat ion b ro u g h t  a new ethic to American govern ­
ment.  The common man was considered competent to vote and to hold of­
fice, and  d irec t  election of officials became the rule.  State const itutions 
p rov ided  for election of numerous officials,  usually including the  Attorney 
General.

A s tu d y  published in the  Law L ib ra ry  Journa l88 showed how methods 
of se lec t ing  Attorneys  General developed in nineteen s ta te s ;  of these ,  
e ight  p rovided  for legislative selection p r io r  to 1843, b u t  none finally r e ­
tained th is  method. Prior  to 1845; twelve s ta tes  provided by  constitut ion 
or  legislation for  the appointment of an A t torney  General by the  Governor, 
the  leg is la tu re ,  or  o ther  au thor i ty .  The  t ren d  then tu rn ed  toward elec­
t ion. For example, North Carolina's 1776 Consti tution provided for  a p ­
pointment  by  the leg is la ture ;  its 1868 Const i tution provided for  election. 
Louisiana 's  1812 Consti tution provided fo r  appointment by  the Governor; 
i ts  1852 Const itution provided for  election.  Michigan's 1835 Consti tution 
p rov ided  for  appointment by the Governor;  the  1850 Constitution provided 
for  elect ion.  Virginia 's  1776 Consti tution provided for selection by the 
leg is la tu re ;  its 1902 Consti tution p rov ided  for election. Kentucky 's  1792 
Const i tu tion provided th a t  the  Governor would appoint the Attorney Gen­
era l ,  with the  consent of the  Senate;  th e  1850 Constitution made the office 
e l e c t i v e . . . ,

M •
Wyoming', in 1899) became the f i r s t  "new" s ta te  to provide for  a p ­

pointment  of- 'the Attorney. General,  t h e r e b y  ending the t rend  toward popu­
lar  elect ion.  ’-Alaska's 1959 Consti tution and  Hawaii's of 1960 provided for 
Gubernator ia l  appointment, following th e  policy se t  by  the ir  terr i tor ia l  
conventions in 1950 'and 1956; ..

• ' i  *

S t ro n g  arguments  can be advanced  for e i ther  system of selection. 
T h ere  ' i s  not  necessarily  a correlat ion between the selection process  and 
the  e x te n t  of the  Attorney General’s actual  p o w e r s .1 For example, the  At­
to rn ey  General  is' elected in Delaware and  appointed in Alaska , b u t  in both 
ju r isd ic t ions  he has control o ve r .a l l  legal and prosecutorial  funct ions.  In 
some s t a t e s ,  the  Attorney  General is independent ly  elected, b u t . h e  exer -  

, .cises little power a t  e i ther  the  s ta te  o r  local level.  Thus ,  a "s t rong"  de ­
p a r tm en t  of just ice  can be dev,eloped u n d e r  e i ther  system of selection,  b u t  
is n o t  g ua ran teed  by e i ther .

Proponents  of an ' appointive A t to rney  General usually base  th e i r  a r ­
guments  primarily on the  need to s t r e n g th e n  the executive. As one view, 
the  commentary on the Model State  Const i tu t ion developed b y  the  National 
Municipal League says  tha t : ,

A l l  a u t h o r i t i e s  o u  e x e c u t i v e  o r g a n i z a t i o n  a g r e e  wit h  the p o s i t i o n  e m­

b r a c e d  by the M o d e l  State C o n s t i t u t i o n  for m o r e  than 40 ye a r s  that 

a d m i n i s t r a t i v e  p o w e r  and r e s p o n s i b i l i t y  s h o u l d  be c o n c e n t r a t e d  in a 

s i n g l e  p o p u l a r l y  e l e c t e d  chief e x e c u t i v e .  T h e r e  is g r o w i n g  r e c o g n i­

tio n  that, the governor, as the r e p r e s e n t a t i v e  of all the people,

88. Lewis Morse, H i s t o r i c a l  O u t l i n e  and B i b l i o g r a p h y  of A t t o r n e y s  G e n e r­

al Reports and Opinions. 30 L A W  L I B R A R Y  J O U R N A L  39-245 (1937).



should be equi p p e d  with the c o n s t i tutional s t a t u s  n e c e s s a r y  to e x e r­

cise c o n s t r u c t i v e  leadership as the chief l a w m a k e r  and p olitical head 

of his s t a t e . 89

The Model Executive Article for s ta te  const i tu t ions  recommended by 
the  Committee on Suggested State Legislation of the  Council of State Gov­
ernments  limits statewide elective officials to the  Governor  and Lieutenant 
Governor ,  who a re  elected jointly. This  art icle  was developed by the 
Committee on Consti tutional  Revision of the  National Governor's  Confer­
e n c e . 90 Studies on administrative reorganization usual ly  a rgue  th a t  f r a g ­
mentat ion leads to i r responsibil i ty ,  b u t  a single chief executive  can be held 
accountable  th rou g h  the  electoral system and ,  as a consequence ,  can make 
the  administrat ion more responsive.  Proponents  of an  appointive Attorney 
General a rg u e  th a t  his function is to advise the  Governob , t who should be  
permitted  to choose his advisors .  They  believe t h a t  the  two officials a re  
more likely to maintain the  close and harmonious re la t ionsh ip  th a t  is nec.- 
e s sa ry  for  effect ive liaison if the  A t torney  General is appointed..

i t
Advocates of appointment also contend t h a t ' t h e  elective process  may 

no t  a s su re  professional  competence. The p r e s s u r e s  of politics and the time 
involved in campaigning limit an Attorney General 's abili ties  to  se rve  e ffec-"  
t ive ly ,  and  many highly competent people would no t  be  willing to undergo 
the  election p ro ce ss .  They also a rgu e  th a t  th e  A t to rney  General 's  primary 
funct ion  is to i n t e r p r e t  the  law, which, is a technical  t a s k  and should-not 
involve the  political p rocess .  • • .*••-.• •

The argum ents  for  an elective Attorney  - General  were cogently sum­
marized b y  Attorney  General Louis J .  Lefkowitz in a posit ion paper  submit­
ted  to th e  New York Consti tutional Convention i n ' 1967. General Lefkowitz 
reviewed th e  A t to rney  General ' s dut ies  in some de ta i l ,  pointing -out they 
were p red ica ted  upon his role as an independen t  official,  and concluded
th a t :  *

•  ̂ •
« • «.

To sum it u p —  an e l e c t e d  A t t o r n e y  G e n e r a l  h as a m e a s u r e  of i n d e p e n­

dence  and a se n s e  o f  p e r s o n a l  a nd d i r e c t  r e s p o n s i b i l i t y  to the p u b­

lic. The e l e c t e d  official has a n a t u r a l  and i m p e l l i n g  desire to be 

c r e a t i v e  and to e x e r c i s e  b r o a d e r  i n i t i a t i v e  in the service of the 

p u b l i c .  H e  is free of the fear of d i s m i s s a l  b y  a n y  s u p e r i o r  official 

if he s hould e x e r c i s e  cont r a r y  i n d e p e n d e n t  j u d g m e n t .  He is in the 

b e s t  p o s i t i o n  to r e n d e r  m a x i m u m  s e r v i c e  to the P e o p l e  and impartial 

a d v i c e  to t he G o v e r n o r , . the L e g i s l a t u r e  and S t a t e  depart m e n t ^  and 

agencies. H e  can a p p e a r  in Court w i t h o u t  fea r  o r  f a v o r — 'an attorney 

in the f u l l e s t  and finest sense o f  the w o r d . yi

89. N a t i o n a l  M u n i c i p a l  League, M O D E L  S T A T E  C O N S T I T U T I O N  (6th ed.) 65-66 
(1963).

90. T h e  C o u n c i l  of State Govern m e n t s ,  1970 S U G G E S T E D  ST A T E  LEGISLATION. 
3-4.

91. A t t o r n e y  G e n eral Louis J. Lef k o w i t z ,  P o s i t i o n  P a p e r  of Louis J. L e f­

kow i t z  A t t o r n e y  General, to C o n s t i t u t i o n a l  C o n v e n t i o n ,  Committee on 

the E x e c u t i v e  B r a n c h , June 1, 1967, A l b any, N. Y.



c (

An equally s t ro ng  position in fav o r  of election was taken by  Atto rney  
General William J .  Scott before  an Illinois Constitutional Convention;  he 
s t r e sse d  tha t  the  Attorney  Genera l ' s  roles of "government watchdog" and 
"at torney for the  people" r e q u i r e d  independence from the G o v e rn o r .92

The pr imary a rgument  for  an elective Attorney General is th a t  he is 
an a t torney  for  all the  people , a n d  should be chosen by  them. He is th e  
Governor's advisor ,  b u t  not  exclusively ;  the  Governor is merely one among 
many clients . By making th e  A t to rn ey  General directly responsible  to the  
electorate ,  he remains sub jec t  to the  ultimate source of power and  will be 
more responsive to public needs .  As d iscussed elsewhere in th is  r e p o r t ,  
the  courts  increasingly  recognize t h a t  the  Attorney General is responsib le  
to the  people, not  ju s t  to the  governm ent .  I t  is f u r th e r  a rg u ed  th a t  the  
Attorney General has  important  administra t ive  and legal funct ions ,  such  as 
programs in consumer protection a n d  environmental control.  In executing  
these  funct ions,  an  A t torney  General  is acting as an advocate  for  the  
people,  not  as agen t  of the  executive  b ran c h .  His duties usual ly  include 
prosecution of ejection violations, collection of deb ts ,  and b r ing ing  of su i t s  
in the  name of the  people;  these  responsibili t ies  are  outside the  scope of 
the  Governor 's  duties.* ■, I

Many arguments for  election c e n te r  around the fact tha t  the A t torney  
General ' s dut ies a re  of the  h ig h es t  o r d e r  and he should enjoy th e  same i n ­
dependence a s - a  member of th e  jud ic ia ry .  He should not  be a c re a tu re  of 
the  Governor, b u t ‘ should r e n d e r  opinions solely on the basis  of law. He 
should not be the  advocate  fo r  a p a r t i c u la r  administration,  b u t  should be 
free  to oppose policies, which he  cons iders  inconsis tent  with the  law and to 
investigate  ap paren t  w ro n g d o in g .9 3 -^

* * • • t$ i *
In refe rence  to the  a rgum en t  t h a t  an appointed Attorney General is a 

non-political technician,  i t  should  be  noted tha t  appointment does not  
necessari ly  remove the  office from politics. Some appointed Attorneys  
General have been politically ac t ive  as potential candidates for  o th e r  office 
or  on behalf  of the  Governors th ey  s e r v e .  At the  federal  level,  P res iden ts  
have frequent ly  named as A t to rneys  General  persons who had been  act ive 
in the i r  campaigns. This has  also been  t r u e  in some s ta tes .

1 In his remarks to a legislat ive committee which was consider ing a con­
st itutional  amendment. to  make t h e  office appointive,  former Attorney  Gen­
eral Meyer of Nebraska mentioned severa l  arguments in addition to those  
usually advanced by p roponen ts  of elect ion. These included the  following 
points :  the Governor can appoin t  men with legal tra ining to his s ta f f  if he
feels he needs lawyers of his own choosing.  Much of the  Attorney  Gen­
era l 's  work is in a reas  in which th e  Governor has little or  no in te r e s t ,

92. News from W i l l i a m  J. Scott, A t t o r n e y  General, State of I l l i n o i s , Feb.

16, 1970.

93. See s u m m a r y  of a r g u m e n t s  p r e s e n t e d  to New York's c o n s t i t u t i o n a l  c o n­

ventions in R o b e r t  H. G o r d o n ,  T he R e l a t i o n s h i p  B e t ween the A t t o r n e y

General and A g e n c y  C o u n s e l s in N e w  York S t a t e , ( U n p u b l i s h e d  Fh.D.

Dissertation, S y r a c u s e  U.), Ch. 1 (1966).
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ATTORNEYS GENERAL AND SECRETARIES OF STATE:.
QUALIFICATIONS FOR O F F I C E ______

Table 6

Atiomtyt Central Srcrrijnri 0/ Suit

Sia/e orother lunuJtriton
MtnirruM

ate
U.S.citizentveon!

Stateresident
(rears!

Qualifiedvoter
Alabama....................... 23 7 3 . • .Alaaka.......................... • • ■ * . . . . . .Arlioaa......................... 23 10 5 . . .ArkinuM................. • • • ft)CdJforob......... ........ . II • . •.
Colorado....................... 23 * 2Coanrci ieul..... ...••• *•• 21 Or 6 mot. •
Delaware....................... . . . . . . . . . • • •Florida.................... . 30 ♦ 7 0
Georjia......................... 25 10 6 *
Hawaii........................... . . . • 1Idaho............................ 30 • 2 *
IIUOOM.......................... 23 ♦ 3 . . .
ladlaoa.......................... . .  ■ • * •  ft)Iowa ......................... . . . . . . . .  • . • -•

. . . ♦ . . . . . .Kcoiockr...... ........... 30 2 3 . #»Loabiana.................... 23 5 5 *
MaW............................ . . . . . . . . . •. •M*ryUn4................. . . . . . . . 10 • f t ) ,
MaaaachoarfU................. . . . * 3 *
Mkbl«aa ....................... II * 30 days ♦
Mlmooia................. .. 21 3 root. 30 days *
Miukuppt...................... 26 • 3 •
Mkooon....................... . . . ■ • •
Moaliaa........................ 23 * 2Nabooka....................... 21(c) »•. •  (d)Knroda...................... .. 25 2 2 •Nn* Hampahk*.............. . . . . .  • . . .NtwJmty................. . I«0 . . 4 ♦
Nrw Matico.............. 30 * 5 . .  •NrwVoflc...................... 30 * 5 • ■ •North Carolina................ 21 ar 30 dan ♦
North Dakota................. 25 ♦ ♦ •
Ohio.............................. II 30 dan 30 dan •
Oklahoma........... .......... 3) * 10 *Orrjoa........................... . . . ».. . . . •  (b)ProiujNanla(f).............. 30 ♦ 7 ♦ (d)Rhode bland................... 19 30 dan 30 dan •Sooth Carolina......... . . . . . . * •  ft)
Sooth Dakou........ ......... . . . ♦ * ♦ ft)Tiaaotrt...................... . • • • • • • . . . • a .Taaaa............................ ..« * . . . . . .Utah.............................. 23 -o 3 •Vermoal........... ............. . . . . . . . • 4
VirfL.lo......................... . . . . . . * ♦ft)WaihUtfloo.................... ..« ♦ * ♦ (b)Weal VlrprtLa........... . 25 3 3 •WbCOOMO...................... . . . • . . . . . . . .Wyomlaf ................... . . . . . . . * . . .
America* Samoa...... . . . . .«.Guam............................ N.A. N.A. N.A. N-A.Norther* Mariana b......... • • • ».. . . . . .  •Puerto Rku.................... 2I«) . .  ■ • • • • • .Vlrjla bJaadi................. . . . * . . . .«.

Mrmbtr* ihtp in
Licrntrd ihe Haltbat Minimum
hears! (years! ate

23
• .» (a ). . . 23

•  (c ) •  (c ) ! . .
• 23
10 io * 21

3* * j ’ ’ 3 0 '
7 6 23

(a )♦ ♦ 23. . . . . . 25« ►.. . . .. . .
« • . . .'8 2 30
5 3 25

*10 ’ i<Xd) . . .
* • 11• • . .  •. . . . • •. 21

■ s#* 5 25

3 . 5 (d ) 23
•  (d ) • .» II. . . 11• • . . .♦ • . . .
• • 30
•  (d ) • •« . . A. . . 21
• • • ; ; ; 23

31. . . 11
•  (d ) ♦ . . .a . • II! . . . . . 21
♦ * . . .
• « . . .• ♦ (•)
• • • •* * . . .. . . II
4 * * 4* ' 23 '

(a )N.A. N.A. (a )
H d ) . .  • (a )•  (d) •  (d) • • ••  ft) (•>

U.S . S ia ltamen revdeni
(mtzl Irtanl

Qualifieduoier
7 5(1) (a)10 3

10
(a)

76
la)1)

30 dayl

*(a)

330 dayl

I30 dayi 
10

30 dayi 
I

»la)

(a)
• lb)• lb)

(a)
aft)
aft)

• ft)

aft)

(a)• ft)
•ft)

(a)la)
U)
(a)'

(a)(a)(a)
(a)'

la)(a)la)
(a) *

N.A.—Nm available.<•) No secretary of wait. . .(b) Ahhcugh there may be no specific rcquucmcnt for minimum li t  of U.S. cuircn, u can be inferred that Lhc individual muu'be II yean old and 1 U.S. citucn nnce he or ihe mus be a qualified ewer. In addition, lomc sun have tendency requiremenu to be a qualified voter and there can be found in the table "Qualifications for Votini.''(c) No salute specifically require! ihia. but Lhe State Bar An can be cominicd u  makui| th. a qualification.(0| Implied.

(c| Implied, unce tne aitomey general muw icqi w ., m*  .......—legal matten and, therefore, mun be an aitomey. To be an attorney in Nebraala and Pue-io Rico, one mus be at teas 21 yean old,(f) Implied, since the attorney general mus be g practicing aitomey and to be an attorney in New Jeney. one mus be at kas II yean old.(g) These qualifications look effect for the fin t tune with the attorneygeneral entering office in 1981.|h) Mus be admitted to practice before htghes court of a sate or ter­ritory.

:>•

‘ ' t
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TERRY MARTIN
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WHUU. AX 99011 
RHOHC 463-3704

3560 REKA OR/vt-M 
ANCHORAGE. AA 5930A 
RHONE 333-6590

M E M O R A N D U M

February 23, 1983

TO Representative Charlie Bussell
Representative John Liska 
Representative Joe Hayes 
Representative Ramona Barnes 
Representative Hugh Malone 
Representative Don Clocksin 
Representative Ron Wendte

SUBJECT: SPONSOR SUBSTITUTE HOUSE JOINT RESOLUTION 7 
Providing for Election Attorney General

I strongly recommend that as a member of the House Judiciary Committee
you vote SSHJR 7 out of committee with a "do pass" recommendation.

In 1979 I introduced HJR 6, Providing for Election of Attorney General 
(copy attached) in the House of Representatives.

I believe passage of SSHJR 7 would eliminate conflicts arising from a 
Governor having control of a State Attorney General. The majority of 
Alaskans believe the Attorney General is to protect the public interest —
not only that of the Executive Branch of Government.

FROM: Representative Terry Martin

Attachment

be: Rep. Rick Uehling
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O U T L I N E  O F  R E M A R K S  

. A t t o r n e y  G e n e r a l  C l a r e n c e  A .  H .  M e y e r

A T T O R N E Y  G E N E R A L  S H O U L D  B E  E L E C T E D  -  N O T  A P P O I N T E D

VJ.



I .  " A T T O R N E Y  G E N E R A L  O F  U .  S .  I S  A P P O I N T E D . "  ( L i t t l e  H o o v e r :
" A s  i n  t h e  f e d e r a l  g o v e r n m e n t ,  t h e  c h i e f  e x e c u t i v e  o f  t h e  s t a t e  s h o u l d
h a v e  t h e  r i g h t  t o  c h o o s e  h i s  c a b i n e t  o f f i c e r s .  " )

A .  V a s t  d i f f e r e n c e .  U . S .  A .  G .  h a s  b r o a d  a d m i n i s t r a t i v e  a n d  
p o l i c y - m a k i n g  f u n c t i o n s  i n  c o n n e c t i o n  w i t h  t h e  m a n y  b u r e a u s  
p l a c e d  i n  t h e  D e p t ,  o f  J u s t i c e  - -  I m m i g r a t i o n  8c N a t ;  N a r ­
c o t i c s  B u r e a u ;  B u r e a u  o f  P r i s o n s ;  P a r o l e ;  F B I  - -  W h e r e a s  
w e  a r e  l a w  o f f i c e  - -  n o t  p o l i c y  m a k i n g .

B .  U .  S . A . G .  i s  c a r r y  o v e r  f r o m  E n g l i s h  g o v e r n m e n t .  T h e r e  
f i r s t  k n o w n  a s  A t t o r n a t i  R e g i s ,  t h e  k i n g ' s  c o u n s e l .  F u n c t i o n  
w a s  t o  p r o t e c t  t h e  k i n g ' s  p r i v i l e g e s ,  l a n d s  a n d  e s t a t e s  a n d  t o  
q u e l l  c i v i l  d i s t u r b a n c e s  a m o n g  t h e  p e o p l e  i n  o r d e r  t o  k e e p  
t h e  k i n g  o n  t h e  t h r o n e .

C .  S I R  T H O M A S  M O R E  ( " A  M a n  f o r  A l l  S e a s o n s " )  b e h e a d e d  b y  
H e n r y  V I I I  b e c a u s e  h e  w o u l d  n o t  w r i t e  a n  o p i n i o n  t h e  w a y  t h e  
k i n g  w a n t e d  i t .

D .  A t  c o m m o n  l a w ,  t h e  f u n c t i o n  o f  t h e  A t t o r n e y  G e n e r a l  w a s  t o
s a f e g u a r d  t h e  p o w e r s  o f  t h e  m o n a r c h  -  h e r e  t h i s  i s  n o t  t h e  
c a s e .

/ *  H i  " G O V E R N O R  S H A L L  T A K E  C A R E  T H A T  T H E  A F F A I R S  O F  T H E  S T A T E
A R E  E F F I C I E N T L Y  A N D  E C O N O M I C A L L Y  A D M I N I S T E R E D .  "

A .  I f  G o v e r n o r  f e e l s  h e  n e e d s  l a w y e r s  o f  h i s  o w n  c h o o s i n g  t o  h e l p
r u n  t h e  s t a t e ,  h e  h a s  a u t h o r i t y  u n d e r  e x i  s t i n g  l a w  t o  h i r e  a l l  
t h e  l a w y e r s  h e  w a n t s  t o .

B .  H e  c a n  a u t h o r i z e  a n y  s t a t e  o f f i c e r  o r  d e p a r t m e n t  t o  e m p l o y  
i t s  o w n  c o u n s e l  i n  a n y  l i t i g a t i o n .

C .  P r e s e n t  a n d  p r e v i o u s  G o v e r n o r s  h a v e  a p p o i n t e d  m e n  w i t h  
l e g a l  t r a i n i n g  o n  t h e i r  s t a f f  -  t h o s e  m e n  c a n  a n d  d o  a d v i s e  t h e  
G o v e r n o r  a n d  t h e  D e p a r t m e n t s  u n d e r  h i m .  ( Y e u t t e r  8c B a r n e t t )

D .  B u t ,  w o u l d  t h e  L e g i s l a t o r s  w a n t  t o  g o  t o  t h e  G o v e r n o r ' s  
a p p o i n t e e s  f o r  l e g a l  a d v i c e  a n d  o p i n i o n s  i n  a l l  s i t u a t i o n s ?
K e e p  i n  m i n d  t h a t  t h e  A t t o r n e y  G e n e r a l  i s  a l s o  t h e  a d v i s o r  t o  
t h e  L e g i s l a t u r e .  ( A s  w e l l  a s  b e i n g  a n  o f f i c e r  o f  t h e  S u p r e m e  
C o u r t .  )



c c

E .  A  v e r y  s u b s t a n t i a l  p a r t  o f  t h e  w o r k  o f  t h e  A t t o r n e y  G e n e r a l
i s  i n  a r e a s  i n  w h i c h  t h e  G o v e r n o r  h a s  l i t t l e  o r  n o  i n t e r e s t ,  
o f f i c i a l  o r  o t h e r w i s e .  A  g r e a t  d e a l  o f  o u r  w o r k  i s  w i t h  t h e  
c o u n t i e s  - -  w e  m u s t  a d v i s e  t h e  c o u n t y  a t t o r n e y s .  N o r  d o e s  
h e  h a v e  a  d a y - t o - d a y  i n t e r e s t  i n  t h e  c r i m i n a l  c a s e s  w e  
h a n d l e  i n  t h e  S u p r e m e  C o u r t .  ( W e  h a d  2 9 0  c a s e s  i n  t h e  
S u p r e m e  C o u r t  i n  l a s t  2  y e a r s ) .  ( N o  n e e d  f o r  G o v e r n o r  t o  
c o n t r o l  o r  s u p e r v i s e  u s  i n  t h i s  w o r k . )

I I I .  " W I L L  P R O M O T E  G R E A T E R  ' H A R M O N Y : '  A S  W E L L  A S  E F F I C I E N C Y .  "

A .  H a v e  s e r v e d  u n d e r  b o t h  R e p u b l i c a n  a n d  D e m o c r a t i c  G o v e r n o r s
o v e r  t h e  y e a r s  a n d  t h e r e  n e v e r  h a s  b e e n  a n y  l a c k  o f  h a r m o n y .
W e  d o n ' t  g i v e  D e m o c r a t i c  a d v i c e  o r  R e p u b l i c a n  a d v i c e  -  w e  
g i v > -  l e g a l  a d v i c e .

B .  M u s t  k e e p  i n  m i n d  t h a t  n o t  j u s t  t h e  g i v i n g  o f  l e g a l  a d v i c e  t o
t h e  G o v e r n o r  i s  i n v o l v e d .  W e  g i v e  l e g a l  a d v i c e  t o  t h e  m a n y  
d e p a r t m e n t s  w h i c h  a r e  u n d e r  h i s  c o m p l e t e  c o n t r o l  - -  a n d  
t h e s e  a r e  t h e  d e p a r t m e n t s  w h i c h  p e o p l e  c o n t a c t  e v e r y  d a y  -

' m o t o r  v e h i c l e s ,  a g r i c u l t u r e ,  e t c .  A t t y .  G e n .  L e f k o w i t z  o f  
N e w  Y o r k :  " A l l  o f  t h e  v a r i o u s  d e p a r t m e n t s  a n d  a g e n c i e s  o f  
g o v e r n m e n t  t u r n  t o  t h e  A t t y .  G e n .  f o r  l e g a l  a d v i c e  a n d  f o r  t h e  
r e n d e r i n g  o f  o f f i c i a l  o p i n i o n s .  S u c h  o p i n i o n s  a r e  a c t e d  u p o n  
d a i l y  a n d  a  g r e a t  d e a l  o f  t h e  o p e r a t i o n  o f  t h e  s t a t e  g o v e r n m e n t  
d e p e n d s  u p o n  t h e  n a t u r e  o f  t h e  a d v i c e  t h a t  i s  s o  r e n d e r e d .
T h e s e  o p i n i o n s  a r e  r e n d e r e d  t o  a l l  d e p a r t m e n t s  o f  t h e  S t a t e  
g o v e r n m e n t ,  t h o s e  u n d e r  t h e  d i r e c t i o n  a n d  s u p e r v i s i o n  o f  t h e  
G o v e r n o r  a n d  t h o s e  u n d e r  t h e  d i r e c t i o n  o f  o t h e r  e l e c t e d  o f f i ­
c i a l s .  I t  i s  i m p o r t a n t  t o  n o t e  t h a t  t h e  o p i n i o n s  h a v e  a  d i r e c t  
a n d  s i g n i f i c a n t  i m p a c t  u p o n  t h e  P e o p l e  i n  t h e i r  d a i l y  l i f e .
H e r e  i s  a  c o m p e l l i n g  r e a s o n  w h y  t h e  A t t y .  G e n .  s h o u l d  c o n ­
t i n u e  t o  b e  i n d e p e n d e n t l y  e l e c t e d .  I f  t h e  A t t y .  G e n .  i s  
a p p o i n t e d  b y  t h e  G o v e r n o r ,  t h e n  o f  n e c e s s i t y  h i s  o p i n i o n s  
m u s t  r e f l e c t  t h e  p h i l o s o p h y  o f  t h a t  G o v e r n o r  o r  t h e  r e l a t i o n ­
s h i p  w o u l d  r i o t  b e  a  c o m p a t i b l e  o n e . "

C .  T h e  l a t e  J c _ 3 e p h  T .  V o t a v a  i n  1 9 2 0 :  " T h e  a p p o i n t m e n t  o f  a n  
A t t y .  G e n .  w o u l d  m a k e  h i m  a  p r i v a t e  c o u n s e l  o f  t h e  G o v e r n o r ,  
a n d  I  d o  n o t  t h i n k  t h e  p e o p l e  o f  t h e  s t a t e  w a n t  t h a t .  T h e y  w a n t  
s o m e o n e  i n  a d d i t i o n  t o  t h e  G o v e r n o r  i n  t h e  E x e c u t i v e  D e p a r t ­
m e n t ,  w h o  w o u l d  s e e  t h a t  t h e  r i g h t s  o f  t h e  p e o p l e  a r e  p r o ­
t e c t e d .  "



( r
D .  " B U S I N E S S  A P P O I N T S  I T S  L A W Y E R S . "  .

B u s i n e s s e s  a r e  o r g a n i z e d  f o r  p r o f i t  t o  i t s  o w n e r s  a n d  o f f i c e r s ,  
a n d  n o t  n e c e s s a r i l y  f o r  t h e  p r o f i t  o f  t h e  p e o p l e  t h e y  s e r v e .

" Y O U  G E T  B E T T E R  M E N  B Y  A P P O I N T M E N T .  "
A  G o v e r n o r  w i l l  b e  t h e  f i r s t  t o  a d m i t  t h a t  h e  m a k e s  m i s t a k e s  
i n  h i s  a p p o i n t m e n t s .

" G O V E R N O R .  N E E D S  T O  A P P O I N T  A T T O R N E Y  G E N E R A L  
B E C A U S E  G O V E R N O R  I S  R E S P O N S I B L E  U N D E R  O U R  
C O N S T I T U T I O N  T O  S E E  T H A T  T H E  L A W S  A R E  E N F O R C E D . "  
P r i m a r y  r e s p o n s i b i l i t y  i s  w i t h  c o u n t y  a t t o r n e y s ,  s h e r i f f s ,  
p o l i c e  a n d  t h e  S t a t e  P a t r o l .  T h e  P a t r o l  i s  a l r e a d y  u n d e r  t h e  
d i r e c t  s u p e r v i s i o n  o f  t h e  G o v e r n o r ,  a n d  h e  h a s  t h e  p o w e r  t o  
s u s p e n d  a n y  s h e r i f f ,  c o u n t y  a t t o r n e y ,  p o l i c e  c o m m i s s i o n e r ,  
m a y o r ,  o r  a n y  o t h e r  o f f i c e r  w h o  r e f u s e s  t o  e n f o r c e  t h e  l a w .

G .  C O N C L U S I O N .  O .  S .  S P I L L M A N  i n  1 9 2 0 :  " *  *  *  I  a m  a f r a i d  
t h a t  w e  h a v e  n o t  a r r i v e d  a t  t h a t  p o i n t  i n  o u r  a f f a i r s  i n  t h i s  
s t a t e  w h e r e  w e  w a n t  t h e  h e a d  o f  t h e  g o v e r n m e n t  t o  a p p o i n t  

' t h e  A t t o r n e y  G e n e r a l .  I f  t h e r e  i s  a n y  m a n  w h o  h o l d s  o f f i c e  
i n  t h i s  s t a t e  a n d  w h o  s h o u l d  b e  e l e c t e d  b y ,  a n d  r e s p o n s i b l e  
t o  t h e  p e o p l e  o f  t h e  s t a t e ,  i t  s h o u l d  b e  t h e  A t t o r n e y  G e n e r a l .  
T h e  h e a d  o f  t h e  s t a t e  m a y  h a v e  g o o d  j u d g m e n t  i n  h i s  a p p o i n t ­
m e n t ,  h e  m a y  b e  a b l e ,  f r o m  h i s  e x p e r i e n c e ,  t o  a p p o i n t  a n  
e x c e l l e n t  m a n  t o  a c t  a s  A t t o r n e y  G e n e r a l ,  b u t  I  d o  n o t  b e l i e v e ,  
u n d e r  o r d i n a r y  c i r c u m s t a n c e s ,  t h a t  t h e  j u d g m e n t  o f  o n e  m a n  
i s  b e t t e r  t h a n  t h e  c o m b i n e d  j u d g m e n t  o f  t h e  e l e c t o r s  o f  t h e  
S t a t e  o f  N e b r a s k a  o n  t h a t  p r o p o s i t i o n ,  a n d  a n  A t t o r n e y  G e n e r a l  
s h o u l d  b e  a  c h e c k  u p o n  a l l  t h e  o f f i c e r s  i n  t h e  s t a t e ,  a n d  h e  
s h o u l d  b e  f r e e ,  i f  n e c e s s a r y ,  t o  p r o c e e d  a g a i n s t  a n y  d e p a r t ­
m e n t  o r  a g a i n s t  a n y  o f f i c e r  i n  t h e  s t a t e .  I  d o  n o t  w a n t  h i s  
h a n d s  t i e d ;  I  d o  n o t  w a n t  h i m  t o  b e  r e s p o n s i b l e  t o  a n y  i n d i v i ­
d u a l  o r  t o  a n y  p a r t i c u l a r  d e p a r t m e n t .  I  w a n t  h i m  f r e e  i n  t h e  
d i s c h a r g e  o f  h i s  d u t i e s . "

c .
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ATTORNEYS GENERAL: PROSECUTORIAL AND ADVISORY DUTIES

r  T H E  G O V E R N O R S

Issues advisory opinions
Reviewslegislation

MayAuthority to intervene Moy ossisl Slate or initiate locol m local localother jurisdiction prosecutions prosecutions prosecutor
Alabama   A A.D A.OAla»ka........... A (a) Afa) A(a}Anrona............. A,B,C,D,F B.D B.DArtanuu   . . .  D 0California A, £ A.D.E A.B.D
Colorado .. . B.F B D.F(b)Cowwirai  . . .  . . .  . . .Delaware    ....... •c) (C) (dRooda............... F D DCrori'a   A.B.F A.B.D.G A.B.D.F
Hawaii...................... E A.D.C A.DIdaho...................... A.D.F A A.Olllinon............... A.D.E, F,G A.D.E A.DIndiana . . . . . . . . .  F(b) . » . A.D.E.FIowa........................  O.F D 0
Kaniu  ..............   B.C.D.F D DKentucky   A.B B.D B.D.FLoutuana  .............. C G • DMama... . . . . . . . .  A A AMaryland  B.C.F B.C.D B.C.D
Ma*nchu*lii.... A.B.C.D.E.F.G A.B.C.D.E.G A.B.C.D.E M*h*a/i . . . . . . . .  A A DMinnesota  B B.D.G A.B.DMuaixuopi....... B.E.F . . .  B.FMtvoun....................  F . . .  B
Montana   C.F A.B.C.D A.B.C.D.FNebraska.. . . . . . .  A A A.DNe**da.................. D,F.G(Q D(f) (f.DNc« Hampahke . . A  A AA A.B.D.G A.D
Sen ICO  A.B.E.F.G B.D.G 0Sm Yorii  B.F. 8 0North Carolina... . . .  D DNorth Dakota.... A.G A.O A.DOhio........................ B.C.F B.F F
Oklahoma..  B.C B.C B.COrrtoa.....................  B.F B.D B.Dftaaiibuiia.,.,, A.D.G D.G DRhode b/and .. . . A D DSooih Carolina... A A.D A.D
South Dakota..., A(h) * A ATennrtaer  D.F.G(b) D.G(b) DTeaaa........................ F . . .  DOiah.....................  A.B.D.E.F.G E.G D.EV-rmoM................... A A A
Vbltaia.................... B.F A.B.D.F B.D.FWaihm|io«  B.D.G B.D.G DWeu Nirfinla ..«, . . .  . . .  D^Koawn  B.C.F B.C.D DWyoming  B.D(b) B.D B.D
Ammrm Samoa , A.E A.E A.E•Nn. Manana U. .. A . . .  . . .PuenoHico  A.B.E A.B.E A.E»lfl»n liianda.. . .  A

A er:A—On own initiative.
,CQurfl of lovrmor.:: 'roucu of kgiUaiurr.p 9.n ,ft5urn of local proKOJior. p i» en m 4,i,e', •niwea.certain uaiuiei for ipeofic cnmo. b*-0 n authoruaion of coun or oihcr body.HI local protccuiora icrvc at pkaiurc of attorney general.101 Ccnam uatuiei pronde for concurreol )urud>ci»on with local proa* tcutorv

A fay supersede 
locolprosccu.T

Z -3 2 3
■sfc c c O

3 3  3 ̂  C
2*1 
s i f

a oSo
AA|l|B
A
B
<«i
b'

A.GAFG
A.F G.GAB.C

A,B.C £ A B

A.C AG.FAA.B.O.G
BB
a ’B.C

B.CBG

B.CU)
A.E

a.b.'e

(Cl

'(<)

► (c)

Id) Id)

Id)

Id).Id)

li)
10

id)Id)

*
Id)'

Id) Id)

IC) No IocaJ proieeuiionf or prowcuion.Id) Only .hen irouoitd by fovtmor or leiuluurt.Id To lepil.li.e le.dcnrup only or 10 le.ul.iure u • "bole.10 In connexion *nh jr»nd jury (un.(1) Will protceutc u  > miner of prici<e when leouewcd.Id) Hu concurTcni jurudiciion wuh ima' «nomeyi. li) No ley tl .uinomy, bui .omeiimci inlorm.lly review) Uwi at rrqucit of te.nUiurc.0) If Ibc lovemor remove, the dntnci .Homey for cure.
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ATTORNEYS GENERAL: CONSUMER PROTECTION ACTIVITIES 
AND SUBPOENA AND ANTITRUST POWERS

Represents

Sioif or other jurisdiction

May
commence

net!proceedings

May
commencecriminal
proceedings

the state 
before regulatory 

ogenaes

Administersconsumer
protectionprograms

Handlesconsumer
complaints

Subpoenapowers
(ol

Antitrust
duties

Atabimi................................. a a a a 9 A. BAlavk*.................................... • a a a a a B.CAnrom.................................. • a a a A. B. Da a a a • B.C. DCalifornia.............................. • . . . a a B. C. D
Colorado............................... • a a a a • B. C. D(b)Cnnnrciicwl............................ a • • • a a • A. B. DD(la»irc............................... a a a a a A. B. CRond*.................................. a a a a a A. B. C. DCeoryia .................................. a a a .w. . . . a B. C. D
Hawaii................................... a a a a A. B. C. DIdaho .................................... a a a a 9 DIllinois.................................... a a a a a 9 A. B. DIndiana.................................. a a a B. C. Dfowa...................................... a a a a a • A. B.C. D
Kansas.................................... a a a a a B. C. DKentucky................................. a a ' a a a •  (c) A. B. DLouisiana............................... a ar a a B.CMilne...................................... a a a a a • B. CMaryland......................... . a a a a a B. C. D
Mauachuseiii........................... a a a a a • A. B. C, DM«h«an ............................... a a a a a • A. B.C.DMinnrsot.................................. a .* * a a • B. DMississippi............................... a a a • B.CMissouri.................................. a a • A. B. C, D
Montana.................................. a a a a B.C.D.Nebraska................................. a a a a • A. B. C(d). DNevada.................................... a a a a A. B. C. DNew Hampshire......................... a a a a • B. C. DNew Jersey............................... a a a a a a A. B. C. D
New Mrik-o.............................. a a a a a • A.CNew York................................. a a a a A. B. C. DNorth Carolina......................... a . .  ■ a a • A. B. C. DNonh Dakota........................... a a a a a C. DOhio....................................... a a a a a a B.C. D
Oklahoma............................... a •  (el a a • B. DOregon.................................... a a ■ (c) a a • A. B.C. DPenntvlvania............................ a a a a • DRhode Island ........................... a a a a a • A. B. C. DSouth Carolina.............. .......... a- • a a • A, B, C. D
South Dakota........................... a a a • • A, B. C. DTennessee................................. a a • (c) a a • A. B. C. DTetai...................................... a a a a • B. DUtah....................................... a • «i) • (d) a (0 a A(f). B. C. D(j)Vermont.................................. a a a a a • A. B. C. D
Virginia.................................... a a(e> a • (0 *(0 • A. B. C. DWashintiou......... .................... a a a a • A. B. Dw«1 \ try inn............................ a • a a a A. B. DW tseonsJu................................. a . • * a a a • A. B. C. DW yoming................................. a a a *».
American Stmoa........................ a a a aNorthern Manana l i , ................. a a a a a a B. C. DPuerto Rico ......... .................. a a a •(e) • (e) a A. 0. CVirgin Islands......................... . a • (h) a a A. B(i). C. D

Key:A—Hu p»/en» patnie authority to commence suits on behalf of con* lumen in suie anmruti dimi|c aciiom tn state count.B—May inmate di/niyt aciions on behalf of state in state count.C—May commence cnmtnal proceedinp.0—May represent cum. counties and other governmental entities in recovenni civil damage* under fedrtal or state law.(a) In this column only; a indicates broad power* and • indicate* limned powers.(b) Only under Rule 2J of the Rules of Civil Procedure.
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(c) When permuted to intervene.(d) Attorney general has eaclusive authonty.Ie) Limited.(0 Aitomey general handles legal matters only "with no administrative handling of complaints.Il) Opinion only, smcc there i/e 'O controlling precedents.(hi May always prosecute in inferior count. May prosecute in District Coun by request or consent of U.S. Attorney General.(i) May initiate damage actions on behalf of territory m Distnci Court.
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Table 11
ATTORNEYS GENERAL: DUTIES TO ADMINISTRATIVE AGENCIES 

AND MISCELLANEOUS DUTIES_________________
Duties 10 administrative agencies
Conductslitigation

Sian Of other jurisdiction
Sana as 
counsel 
Jot nait

A ppoors Jot ncie in criminal 
appeals

Va
0 5 2
1 : s
*5 i- i 

1*5 ^  £
-c Z
•5 o'

S§jQ
ioMT

A l.bun ...................
AU>k«.....................
A m o ......................Arbuiun..................
CaU(om(i ................

.. A. B, C 

.. A. B.C .. A. B.C .. A. B.C 

.. A. B, C

• (•)•
*(c,d) 
• (•)• (•1

■* • 
• * 
• ♦ • *
* n

*
•
*9
9

9
99
9

Cfibndo..................Connrclcul...............
D lU .u r ..................nortd......................
Grorti.....................

.. A. B.C 

.. A. B.C 

.. A. B.C .. A, B.C 

.. A. B, C

• (•)
•'(»>• (•)• (b.c)

« *
* o* • 
* • 
• / *

99
999

9
9
9

Hl««B.....................IdiJio . . . . . . . . . . . . . .
Illinois....................Indltn.....................
low».......................

.. A. B 

.. A. B.C .. A. B-, C .. A. B.C 

.. A, B.C

• (b.c) 
*!•)• (b.c.e)
• (>)• (•)

t  • 
•* ♦ 9 •
r *

99
99
9

9
99
9

K u ld ....................Ksnlockr ................
Lotftuui................Mtinc.......... *.........Mu^lund................

.. A. B.C 

.. A. B'.C .. A. B.C 

.. A. B.C 

., A. D, C

• (•)•
• (c)• (b.d)•

« * 
« 9 
• . » ♦ ' *« 9 *

99
99
9

9
99
• (b)

MuMhuulU ..........M ich ^u .................Mmnrsols...............
Musaudpl . . ...........Mluouri..................

.. A, B.C 

.. A. B.C 

.. A, B.C 

.. A. B, C .. A, B.C

• (b.c.d)• (b.c.d)
• (c)•
•

9 « • « 
9 * • 9 
9 «

9
999
*

•
9

Mo h iu i ...............*NtOruki................
................................N.w Hunpsni/T.......
N.w JrncT...............

A, B.C 
.. A. B.C 
,. A, B.C 
.. A. B.C .. A, B.C

•
•• (d)
• (•)• (d)

9 M 
m • 
v • • * 
* •

♦
99
••

•
•
9

>'*• MnJco ...........Nt» Vorti ...............Nonh Cnrolini........
Nonh D.kon..........
Oku .......................

. . A. B.C 

.. A. B.C .. A, B.C .. A. B.C 

.. A. B.C

• (»• (b)•
• (b)

0 « • • 
* 9 
9 ♦ 
9 •

*9
••
9

99
9
9

Oklthomo...............
Orv?o.....................
fcnn.rl.un>...........Khodt bitnd...........South CuoUn.i........

.. A. B.C .. A. B.C .. A. B.C 

.. A. B.C .. A. B.C

• (b)*
• (c)
• (•) • (d)

• 9
m ♦* * 9 9 
9 9

9
9999

9
9

Soulh O .kol...........
Tcn.enrc ...............
T c tu ......................U i.n .......................
Vermont..................

.. A. B.C 

.. A. B.C 

.. A. B.C 

.. A. B.C .. A. B.C

• (•) • (•)• (c)
• (I)• (b)

9 9 
9 9 
9 9 9 9 
9 *

9
99
99

♦#
9

Vlr.m il..................U Ainui.io.........Wnl VvitnU..........M k f.n u ......... ..
Wjonuni................

.. A, B.C 

.. A. B, C .. A. B, C 

. . A. B, C .. A. B.C

*(•)*<c.n 
• «)• (b) 
•(•)

* * 
* * 
9 9 9 9 
9 *

9
9
•
••

9

AmcncuiSueo. . . . .  Nonhcn Mului. is..
Pu.no Rjco.............Vlrsio is iu d j..........

.. A. B.C .. A. B.C .. A. B.C .. A. B. C(h)
•(•)
*U)••

9 9 9 9 
9 • 9 9

9
99
9 ill

s?
l i
»(b>

• (b)

•  (b)
*•  (b)
*
1 (b)

Key: a—Defend line Ij« when cruilen*ed on federal coniuiuijonij
B—Conduct iminion on beluif of lute in federal ind other nuts' couru.C—Prosecute tnioni aguna tnother tuic in U.S. Supreme Court.•Only m federal count.(«) Anomey general hai e iclutivc juritdiciion.

<b) In ccnun cisei only.(c) When turning Ihe local protecuior in the appeal.(d) Can appear on own discretion.(e) In centin count only.(0 If Jutharucd by the governor.(il Because there */e no local protecutor*.________ __(f„ E.«P. m coxi m »h-ch ihe U.S. Auomcr a itp«*wn| (be Government of the Virgin Islands.



MEMORANDUM
TO Hon. S te p h e n  McAlpine  

L i e u t e n a n t  G ov e rn o r

FROM Norman C. G orsuch  
A t t o r n e y ,  G e n e r a l

Sta te  of Alaska
OATE 

FILE NO 

TELEPHONE NO 

SUBJECT

By: J o n a t h a n ^ E .  R u b i n i
A s s i s t a n t  A t t o r n e y  G e n e r a l  
G o v e rn m e n ta l  A f f a i r s - J u n e a u

May 10, 1985

3 6 6 -4 0 1 -8 5

465-3600

I n i t i a t i v e  p e t i t i o n  
r e  income t a x e s

You have  r e q u e s t e d  o u r  r e v i e w  o f  t h e  i n i t i a t i v e  s u b ­
m i t t e d  t o  you f o r  r e v i e w  u n d e r  AS 1 5 . 4 5 . 0 7 0 .  The i n i t i a t i v e  p r o ­
p o s e s  t o  "amend" AS 4 3 .2 0  t o  p r o v i d e  t h a t  any  law e s t a b l i s h i n g  a 
s t a t e  t a x  on p e r s o n a l  income o r  r e t a i l  s a l e s  n ay  n o t  t a k e  e f f e c t  
u n t i l  a p p ro v e d  by t h e  e l e c t o r a t e  a t  t h e  n e x t  g e n e r a l  e l e c t i o n .  
I n  e s s e n c e ,  t h e  i n i t i a t i v e  p u r p o r t s  t o  q u a l i f y  by law t h e  l e g i s ­
l a t u r e ' s  c o n s t i t u t i o n a l  p r e r o g a t i v e  t o  r e e n a c t  a s t a t e  income o r  
s a l e s  t a x .  F o r  t h e  r e a s o n s  s t a t e d  b e lo w ,  we recommend t h a t  you 
r e j e c t  t h e  p r o p o s e d  i n i t i a t i v e .

We i n i t i a l l y  n o t e  t h e  s c o p e  o f  o u r  r e v i e w .  An i n i t i a ­
t i v e  c o m m i t t e e  i s  r e q u i r e d  u n d e r  AS 1 5 .4 5  t o  su b m i t  an  i n i t i a t i v e  
a p p l i c a t i o n  t o  t h e  l i e u t e n a n t  g o v e r n o r  f o r  r e v i e w .  W ith  r e s p e c t  
t o  a s u b s t a n t i v e  r e v i e w  o f  t h e  i n i t i a t i v e ,  c o u r t s  t y p i c a l l y  a c ­
k n o w led g e  t h a t  g e n e r a l  c o n t e n t i o n s  a s  t o  t h e  c o n s t i t u t i o n a l i t y  o f  
a  b i l l  p r o p o s e d  by i n i t i a t i v e  a r e  j u s t i c i a b l e  o n l y  upon e n a c t ­
m e n t .  E . g . , B oucher  v .  E n g s t r o m , 528 P . 2d 456,  460 n . 1 3  (A la s k a  
1 9 7 4 ) .  In  B o u c h e r , h o w e v e r ,  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  l i e u ­
t e n a n t  g o v e r n o r 1s r e v i e w  o f  a n  i n i t i a t i v e  a p p l i c a t i o n  u n d e r  AS 
1 5 . 4 5 . 0 1 0  - -  1 5 . 4 5 .0 8 0  was i n t e n d e d  to  e x t e n d  t o  a  r e v i e w  a s  to  
w h e t h e r  o r  n o t  t h e  p r o p o s e d  b i l l  c o m p l i e s  w i t h  t h e  p a r t i c u l a r  
c o n s t i t u t i o n a l  and s t a t u t o r y  p r o v i s i o n s  r e g u l a t i n g  i n i t i a t i v e s . "  
I d . a t  460.  The i n i t i a l  i n q u i r y  i s  t h e r e f o r e  w h e t h e r  t h e  p r o ­
p o s e d  b i l l  c o n s t i t u t e s  a " l a w "  w i t h i n  t h e  s c o p e  o f  t h e  a r t i c l e  VI 
i n i t i a t i v e  p r o c e s s .  And a s s u m i n g  t h e  i n i t i a t i v e  p r o p o s e s  e n a c t ­
ment  o f  a law ,  a r t i c l e  X I ,  s e c t i o n  7 s p e c i f i c a l l y  p r e c l u d e s  u se  
o f  t h e  i n i t i a t i v e  p r o c e s s  " t o  d e d i c a t e  r e v e n u e s ,  make o r  r e p e a l  
a p p r o p r i a t i o n s ,  c r e a t e  c o u r t s ,  d e f i n e  t h e  j u r i s d i c t i o n  o f  c o u r t s  
o r  p r e s c r i b e  t h e i r  r u l e s ,  o r  e n a c t  l o c a l  o r  s p e c i a l  l e g i s l a t i o n . "

We b e l i e v e  t h e  i n i t i a t i v e  i m p r o p e r l y  p r o p o s e s  to  amend 
t h e  c o n s t i t u t i o n a l l y  p r e s c r i b e d  s c o p e  o f  t h e  r e f e r e n d u m  p r o c e s s  
t h r o u g h  t h e  e n a c tm e n t  o f  a law .  A r t i c l e  X I ,  s e c t i o n  6 p r o v i d e s  
i n  p e r t i n e n t  p a r t  t h a t  "An A c t  r e j e c t e d  by r e f e r e n d u m  i s  v o i d  
t h i r t y  days  a f t e r  c e r t i f i c a t i o n . "  I n  W a l t e r s  v .  C e a s e , 388 P . 2d 
263 ( A la s k a  1 9 6 4 ) ,  t h e  A l a s k a  Suprem i C o u r t  s p e c i f i c a l l y  h e l d  
t h a t  t h e  c o n s t i t u t i o n a l  f r a m e r s  d i d  n o t  i n t e n d  t o  s u s p e n d  th e

'•JWMAlHl'* 10/91
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e f f e c t i v e  d a t e  o f  l e g i s l a t i o n  s u b j e c t  t o  a  r e f e r e n d u m  p e t i t i o n .

We b e l i e v e  t h a t  t h e  f r a m e r s  o f  t h e  c o n s t i t u t i o n  
and t h e  p e o p l e  who a d o p t e d  i t  i n t e n d e d  t h a t  t h e  
e f f e c t i v e n e s s  o f  an  a c t  p a s s e d  by t h e  l e g i s l a t u r e  
s h o u l d  n o t  be  s u s p e n d e d  d u r i n g  t h e  p e r i o d  b e tw ee n  
i t s  e f f e c t i v e  d a t e  and  i t s  r e j e c t i o n  by t h e  r e f e r ­
endum. I f  t h e y  had  i n t e n d e d  o t h e r w i s e  t h e y  would 
have  e x p r e s s l y  so p r o v i d e d  i n  t h e  c o n s t i t u t i o n .

I d .  a t  268 ( f o o t n o t e  e m i t t e d ) .  Q u a l i f y i n g  l e g i s l a t i v e  a d o p t i o n  
oT a s a l e s  t a x  on t h e  r e f e r e n d u m  p r o c e s s  i s  d i r e c t l y  c o n t r a r y  to  
t h e  c o n s t i t u t i o n a l l y  p r e s c r i b e d  p r o c e s s  a s  d e f i n e d  u n d e r  " t h e  
W a l t e r s  v .  Cease  r u l e .  I n d e e d ,  i f  s u i t a b l e  to  impose  a l i m i t  on 
t h e  l e g i s l a t u r e ' s  a u t h o r i t y  t o  e n a c t  a s t a t e  income o r  s a l e s  t a x ,  
i t  w ould  be h y p o t h e t i c a l l y  p o s s i b l e  t o  q u a l i f y  t h e  e f f e c t i v e  d a t e  
o f  a l l  l e g i s l a t i o n  upon v o t e r  a p p r o v a l  - -  a f u n d a m e n ta l  r e a l i g n ­
ment o f  t h e  c o n s t i t u t i o n a l l y  p r e s c r i b e d  s c o p e  o f  t h e  r e f e r e n d u m  
p r o c e s s  r e f l e c t e d  i n  t h e  W a l t e r s  v .  Cease  r u l e .  To p r e c l u d e  th e  
s u b t l e ,  i f  n o t  d i r e c t ,  d e r o g a t i o n  o f  c o n s t i t u t i o n a l l y  p r e s c r i b e d  
p r o c e d u r e s ,  c o u r t s  u n i f o r m l y  r e c o g n i z e  t h a t  a s t a t u t e  e n a c t e d  by 
i n i t i a t i v e  c a n n o t  m o d i fy  t h e  c o n s t i t u t i o n .  E . g . , S t a r r  v .  Hagg- 
l u n d , 374 P . 2d 316,  317 (A la s k a  1 9 6 2 ) .  F a t h e r ,  a  c o n s t i t u t i o n a l  
amendment can  o n l y  be e n a c t e d  t h r o u g h  t h e  p r o c e d u r e s  e s t a b l i s h e d  
i n  a r t i c l e  X I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n .  A c c o r d i n g l y ,  we b e ­
l i e v e  a  c o u r t  would  l i k e l y  c o n c l u d e  t h a t  t h e  p r o p o s e d  i n i t i a t i v e  
i s  an  i n v a l i d  a t t e m p t  t o  m o d i fy  che r e f e r e n d u m  p r o c e s s  e s t a b ­
l i s h e d  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .

The p r o p o s e d  b i l l  may s i m i l a r l y  be v iew ed  a s  an  im p ro p ­
e r  a l t e r a t i o n  o f  t h e  b i l l  e n a c tm e n t  p r o c e d u r e s  p r o s c i i b e d  u n d e r  
a r t i c l e  I I  o f  t h e  A l a s k a  C o n s t i t u t i o n .  A g a in ,  t h e  g e n e r a l  i n ­
q u i r y  i s  w h e t h e r  i t  i s  c o n s i s t e n t  w i t h  a r t i c l e  I I  p r o c e d u r e s  f o r  
t h e  e n a c tm e n t  o f  a l l  g e n e r a l  law s o f  a  s p e c i f i e d  c l a s s  t o  r e q u i r e  
v o t e r  a p p r o v a l .  We b e l i e v e  t h a t  w h i l e  t h e  l e g i s l a t u r e  may w e l l  
e n j o y  t h e  a u t h o r i t y  u n d e r  a r t i c l e  I I ,  s e c t i o n  18 t o  c o n d i t i o n  t h e  
e f f e c t i v e  d a t e  o f  a  s p e c i f i c  e n a c tm e n t  upon v o t e r  a p p r o v a l ,  we 
d o u b t  w h e t h e r  i t  i s  c o n s i s t e n t  w i t h  a r t i c l e  I I  p r o c e d u r e s  t o  r e ­
q u i r e  v o t e r  a p p r o v a l  a s  a g e n e r a l  m a t t e r  o f  c o u r s e .  We t h e r e f o r e  
c o n c l u d e  t h a t  t h e  i n i t i a t i v e  may a l s o  be v iew ed  a s  an  im p ro p e r  
a t t e m p t  t o  m od ify  t h e  c o n s t i t u t i o n a l  e n a c tm e n t  p r o v i s i o n s .

Even i f  n o t  v iew ed  a s  an im p ro p e r  a t t e m p t  t o  amend t h e  
c o n s t i t u t i o n ,  i t  i s  q u e s t i o n a b l e  w h e t h e r  t h e  p r o p o s e d  b i l l  would 
be a p r o p e r  e x e r c i s e  o f  l e g i s l a t i v e  power .  See g e n e r a l l y  Yutc
A i r  A l a s k a .  I n c .  v .  M c A lp in e , ___  P . 2d ____  Op. h o .  2928 ( A l a s k a ,
Apr .  19, 1 9 8 5 ) .  As t h e  c o u r t  s t a t e d  i n  M u n i c i p a l i t y  o f  Anchorage  
v .  F r o h n e , " t h e  s u b j e c t  o f  t h e  i n i t i a t i v e  must  c o n s t i t u t e  su ch
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l e g i s l a t i o n  as  t h e  l e g i s l a t i v e  bodv t o  w h ich  i t  i s  d i r e c t e d  has  
t h e  power t o  e n a c t . "  568 P . 2d 3 ,  8 ( A l a s k a  1 9 7 7 ) .  May t h e  l e g ­
i s l a t u r e  c o n d i t i o n  t h e  e f f e c t i v e  d a t e  o f  a  b i l l  upon v o t e r  a p ­
p r o v a l ?  No A la s k a  c o u r t  h a s  c o n f r o n t e d  t h i s  q u e s t i o n ,  th o u g h  we 
have  p r e v i o u s l y  a d v i s e d  t h a t  we b e l i e v e  t h a t  i t  i s  c o n s i s t e n t  
w i t h  t h e  b r o a d  powers  o f  " d i r e c t  l e g i s l a t i o n "  r e s e r v e d  t o  t h e  
p e o p l e  u n d e r  a r t i c l e  XI ,  A l a s k a  C o n s t i t u t i o n  f o r  t h e  l e g i s l a t u r e  
t o  e n a c t  a g e n e r a l  law ,  o n l y  t o  d e l a y  t h e  e f f e c t i v e  d a t e  u n t i l  
t h e  law i s  a p p r o v e d  by t h e  v o t e r s .  See 1982 I n f .  Op. A t t ' y  Gen. 
(F eb .  9; J 6 6 - 4 7 9 - 8 2 ) ;  1982 I n f .  Op. A t P y  Gen. (Apr .  23;  J 6 6 - 5 4 5 -  
8 2 ) ;  c o n t r a  1963 Cp. A t t ' y  Gen. No. 18 ( J u n e  1 1 ) .  We c a u t i o n ,  
h o w e v e r ,  c h a t  t h e  m a j o r i t y  o f  c o u r t s  w h ic h  h av e  a d d r e s s e d  t h e  
p r o p r i e t y  o f  s i m i l a r  e f f o r t s  t o  d e l a y  t h e  e f f e c t i v e  d a t e  u n t i l  
v o t e r  a p p r o v a l  have  r u l e d  t h a t  su c h  a  p r o c e s s  c o n s t i t u t e s  a n  im­
p e r m i s s i b l e  d e l e g a t i o n  o f  l e g i s l a t i v e  p o w e r s .  1 /

Our f i n a l  l e g a l  c o n c e r n  i s  w h e t h e r  t h e  i n i t i a t i v e  o r  
r e f e r e n d u m  p r o c e s s  may be  u t i l i z e d  t o  e n a c t  o r  r e j e c t  a  s t a t e  t a x  
m e a s u r e .  I n  Thomas v .  E a i l e y , t h e  c o u r t  n o t e d  t h a t  c o u r t s  i n  
o t h e r  j u r i s d i c t i o n s  have  d i s a g r e e d  a s  t o  w h e t h e r  a t a x  m e a su re  
f a l l s  w i t h i n  an  a p p r o p r i a t i o n  r e s t r i c t i o n .  595 P . 2d 1 ,  5 n . 1 9  
( A l a s k a  1 9 7 9 ) .  A r t i c l e  XI ,  s e c t i o n  7 r e s t r i c t s  " a p p r o p r i a t i o n s "  
f ro m  t h e  i n i t i a t i v e  and  r e f e r e n d u m  p r o c e s s .  As t h e  c o u r t  o b ­
s e r v e d  i n  B a i l e y , "The d a n g e r  w i t h  d i r e c t  l e g i s l a t i o n  r e l a t i n g  t o  
a p p r o p r i a t i o n s  i s  t h a t  i t  t e m p t s  t h e  v o t e r  t o  [ p r e f e r ]  h i s  imme­
d i a t e  f i n a n c i a l  w e l f a r e  a t  t h e  e x p e n s e  o f  v i t a l  g o v e rn m e n t  a c t i v ­
i t i e s . ' "  595 P. 2d a t  8 ( c i t a t i o n s  o m i t t e d ) .  N o t w i t h s t a n d i n g  
t h a t  th e  A l a s k a  Kom estead  A c t  was n o t  s t y l e d  a s  an  " a p p r o p r i a ­
t i o n , "  t h e  c o u r t  i n  B a i l e y  c o n c l u d e d  t h a t  t h e  d i s p o s a l  o f  s t a t e  
l a n d  was w i t h i n  t h e  " a p p r o p r i a t i o n "  r e s t r i c t i o n ,  s i n c e  i t  p o s e d  
t h e  same c o n c e r n s  a s  an im m e d ia te  g r a n t  o f  money and  was t h u s  t h e  
" k i n d  [ o f  d e c i s i o n ]  t h a t  r e q u i r e  t h e  r e a s o n e d  d e l i b e r a t i o n  c h a r ­
a c t e r i s t i c  o f  l e g i s l a t i v e  a c t i o n s . "  595 P. 2d a t  3 .  Com parab le  
a rg u m e n t s  c an  p l a i n l y  be o f f e r e d  w i t h  r e s p e c t  t o  any  s t a t e  income 
o r  s a l e s  t a x .  However,  s i n c e  we have  d i s c o v e r e d  no d i r e c t  a u ­
t h o r i t y  w h ich  c o n c l u d e  t h a t  t a x  m e a s u r e s  a r e  " a p p r o p r i a t i o n s "  
w i t h i n  i n i t i a t i v e  o r  r e f e r e n d u m  r e s t r i c t i o n s ,  we hav e  s u b s t a n t i a l  
d o u b t  w h e t h e r  t h e  c o u r t  w ou ld  e x t e n d  t h e  s c o p e  o f  t h e  s e c t i o n  7 
r e s t r i c t i o n s .

1 /  S in c e  a r t i c l e  IV, s e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n  p r o ­
v i d e s  t h a t  t h e  power o f  t a x a t i o n  " s h a l l  n o t  be s u s p e n d e d  o r  c o n ­
tracted away the argument of improper delegation may have
greater force in t h e  context of a restraint for the legislature's 
t a x a t i o n  p r e r o g a t i v e s  th n n  i n  o t h e r  a r e a s .  But se e  C a r l s o n  v .  
C o ry ,  189 C a l .  R p t r .  185 ( C a l .  App. 1 9 8 2 ) .
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In s u e ,  it is o u r  v i e w  t h a t  t h e  i n i t i a t i v e  i n  e f f e c t  
s e e k s  to m o d i f y  t h e  c o n s t i t u t i o n ,  b o t h  w i t h  r e s p e c t  to t h e  r e f e r ­
e n d u m  p r o c e s s  i n  a r t i c l e  XI a n d  t h e  e n a c t m e n t  p r o c e s s  i n  a r t i c l e  
I I .  s \n ce a c o n s t i t u t i o n a l  a m e n d m e n t  c a n n o t  b e  e n a c t e d  t h r o u g h  
t h e  i n i t i a t i v e  p r o c e s s ,  w e  b e l i e v e  t h e  i n i t i a t i v e  a p p l i c a t i o n  
s h o u l d  b e  r e j e c t e d .  2 /  I f  y o u  h a v e  a n y  q u e s t i o n ,  p l e a s e  • f e e l  
f r e e  to c o n t a c t  me.

JB R /p jg

c c :  S a nd ra  S t o u t ,  D i r e c t o r
D i v i s i o n  oi: E l e c t i o n s

2 /  We f i n a l l y  n o t e  s e v e r a l  m in o r  fo rm  i r r e g u l a r i t i e s .  F i r s t ,  we 
p e r c e i v e  no b a s i s  t o  r e c i t e  i n  t h e  i n i t i a t i v e  t h e  p r o v i s i o n s  o f  
e i t h e r  a r t i c l e  I ,  f l e c t i o n  2 o r  o f  AS 1 5 . 4 5 . 0 1 0 .  See AS 1 5 . 4 5 . 0 4 0 .  
S e co nd ,  AS 4 3 .2 0 . 0 1 0  h a s  b e e n  r e p e a l e d ,  a n d  a s  a c o n s e q u e n c e ,  t h e  
i n i t i a t i v e  does  n o t  i n  f a c t  p r o p o s e  t h e  a d o p t i o n  o f  an  amendment 
to  an  e x i s t i n g  p r o v i s i o n .
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MEMORANDUM

TO: Representative Terry Martin

FROM: Mark Torgerson /tfT
Legislative Analyst

RE: Election of Attorney General: Potential Additional Costs

Research Request 86-015

You asked that we investigate whether it costs more to have an elected 

attorney general or an appointed attorney general. As part of your 

request, you asked whether two departments of law are needed if the 
attorney general is elected by popular vote.

We contacted 12 states' attorneys general departments, the Alaska 

Department of Law and the National Association of Attorneys General.* 

Although they were unable to supply definitive financial figures, they 

provided the following information.

Summary

All those contacted agreed that the costs of operating an elected or 

appointed attorney general's department are dependent upon the struc­
ture and organization of the department that is established, and not on 

the nature of the selection process. For example, if the attorney gen­

eral's department remains within the executive branch of government for 
administrative purposes— that is, purchasing, accounting, data process­

ing and other administrative functions are performed centrally— the 

costs of administration should be comparable w h e ther the position is 
elected or appointed. On the other hand, the establishment of an 

independent department, responsible for its own administrative func­

tions, could require additional appropriations for administration. 
Based upon their departments' experiences, officials in other states 

(including elected and appointed departments) did not anticipate a

^The states contacted for this request include Delaware, Idaho, M a r y­
land, Montana, New Hampshire, New Jersey, New Mexico, Pennsylvania, 

Rhode Island, Virginia,'t/ashington, and Wyoming.



N o n - s a l a r y  c o s t s  i n c l u d e  a n t i c i p a t e d  s p a c e  r e n t a l  o f
6 ,0 0 0  s q .  f t .  f o r  t h e  a d d i t i o n a l  s t a f f  o f  3 4 ,  a t  $ 2 .0 0  p e r  s q .  
f t . ,  p e r  m o n th ,  p l u s  2 ,0 0 0  s q .  f t .  e a c h ,  f o r  r e c o r d s  management  
and  d u p l i c a t i o n  s e r v i c e s .  A l s o  c o s t e d  i n  i s  $200 p e r  month p e r  
em p lo y ee  f o r  c o n t r a c t u a l  s e r v i c e s  t o  c o v e r  t e l e p h o n e ,  c o p y in g  and 
p o s t a g e .  O ng o in g  c o m m o d i t i e s  a r e  e s t i m a t e d  a t  $150 p e r  m onth ,  
p e r  e m p lo y e e .  New p o s i t i o n  c o s t s  i n c l u d e  $ 1 ,5 0 0  p e r  employee  f o r  
o n e - t i m e  c o m m o d i t i e s  ( f u r n i t u r e  and  e q u ip m e n t  c o s t i n g  l e s s  t h a n  
$500 p e r  i t e m ) ,  and  $ 1 ,2 0 0  p e r  em p lo y ee  f o r  new p o s i t i o n  
e q u ip m e n t  c o s t i n g  more  t h a n  $500 p e r  i t e m .  S p e c i a l  i t e m s  i n c l u d e  
$ 1 5 ,0 0 0  f o r  e m p lo y e e  r e c r u i t m e n t  a d v e r t i s i n g  f o r  n o n - a t t o r n e y  j o b  
a p p l i c a n t s ,  $ 5 ,0 0 0  f o r  p e r s o n n e l  s y s t e m  p r i n t i n g ,  and  $ 2 0 ,0 0 0  f o r  
a d a t a  p r o c e s s i n g  p r o g r a m  t o  m a i n t a i n  EEO s t a t i s t i c s .  Word 
p r o c e s s o r s  w i l l  c o s t  $ 1 4 ,5 0 0  e a c h  f o r  a t o t a l  c o s t  o f  $ 4 8 , pp0. 
R e c o r d s  m anagem ent  e q u ip m e n t  i n c l u d e  s t o r a g e  d e v i c e s  and 
m i c r o f i l m / g r a p h i c s  e q u i p m e n t  t o t a l l i n g  $ 7 5 , 0 0 0 .  D u p l i c a t i o n  
e q u ip m e n t  w i l l  c o s t  a p p r o x i m a t e l y  $ 1 5 0 , 0 0 0 .  DP t e r m i n a l s  f o r  
b o t h  t h e  DP s e c t i o n  ami t h e  t i m e k e e p i n g  s e c t i o n  w i l l  c o s t  
$ 5 0 , 0 0 0 .  D a t a  p r o c e s s i n g  c o m p u t e r - t i m e  s h o u l d  be  a t  $ 1 5 0 ,0 0 0  p e r  
y e a r  a n d  an a d d i t i o n a l  $ 1 5 0 ,0 0 0  i s  i n c l u d e d  t o  m a i n t a i n  and 
e n h a n c e  t h e  d e p a r t m e n t ' s  work  m an ag em en t ,  t i m e k e e p i n g ,  o p i n i o n  
i n d e x i n g ,  W e s t l a w  a nd  PROMIS s y s t e m s .

The t o t a l  a d d i t i o n a l  c o s t  o f  $ 2 , 4 1 2 , 9 2 1  i s  an  enorm ous 
i n c r e a s e  o v e r  t h e  d e p a r t m e n t ' s  c u r r e n t  a d m i n i s t r a t i v e  o v e r h e a d  o f  
$ 4 4 9 ,8 0 0  p r o j e c t e d  f o r  FY 8 4 .  I t  i s ,  h o w e v e r ,  p a r t  o f  t h e  p r i c e  
t h a t  m u s t  b e  p a i d  i f  t h e  p r o p o s a l  t o  h a v e  an  e l e c t e d  a t t o m e v  
g e n e r a l  i s  a d o p t e d  by  t h e  e l e c t o r a t e  d u r i n g  t h e  1°84 g e n e r a l ’ 
e l e c t i o n .

A n o t h e r  m a j o r  c o s t  a r e a  t h a t  w i l l  e v e n t u a l l y  o c c u r  a s  a 
r e s u l t  o f  c h a n g i n g  f ro m  an  a p p o i n t e d  t o  an  e l e c t e d  a t t o r n e y  
g e n e r a l ,  w i l l  b e  a p r o l i f e r a t i o n  o f  s p e c i a l  c o u n s e l  on t h e " s t a f f  
o f  m a j o r  d e p a r t m e n t s .  H i s t o r i c a l l y ,  s u c h  c o u n s e l  hav e  b een  
e m p lo y ed  by  e x e c u t i v e  b r a n c h  a g e n c i e s  t o  g i v e  d e p a r t m e n t  h e a d s  a 
" s e c o n d "  o p i n i o n  i n  c o n t r o v e r s i a l  m a t t e r s  i n  s t a t e s  h a v i n g  an 
e l e c t e d  a t t o r n e y  g e n e r a l .  Such c o u n s e l  u s u a l l y  do n o t  have  t h e  
a u t h o r i t y  t o  l i t i g a t e ,  b u t  t h e y  do p r o v i d e  l e g a l  a d v i c e  t o  
d e p a r t m e n t  h e a d s  a n d  s u b m i t  a m ic u s  b r i e f s  i n  l i t i g a t i o n  a f f e c t i n g  
t h e i r  d e p a r t m e n t ' s  p r o g r a m s .  I t  i s  n o t  u n u s u a l  i n  t h e s e  s t a t e s  
t o  s e e  f o u r  o r  f i v e  s e p a r a t e  b r i e f s  f i l e d  i n  a s i n g l e  m a t t e r ,  i n  
a d d i t i o n  t o  t h e  a t t o r n e y  g e n e r a l ' s  b r i e f ,  r e p r e s e n t i n g  t h e  
v a r y i n g  v i e w p o i n t s  o f  d i f f e r e n t  a g e n c i e s .  C o s t s  f o r  j u s t  a 
s i n g l e  s p e c i a l  c o u n s e l ,  i n c l u d i n g  s e c r e t a r i a l  a s s i s t a n c e ,  t o t a l  
a b o u t  $ 1 5 0 ,0 0 0  p e r  y e a r  i n  1983 d o l l a r s .  A l t h o u g h  i t  i s  
i m p o s s i b l e ,  a t  t h i s  t i m e ,  t o  a c c u r a t e l y  s a y  how e x t e n s i v e  t h e  
u s e  o f  i n - h o u s e  c o u n s e l  w i l l  be  i f  t h e r e  i s  an  e l e c t e d  a t t o r n e y  
g e n e r a l ,  t h e  a d d i t i o n a l  c o s t  f o r  s u c h  c o u n s e l  c o u l d  e a s i l y  e x c e e d  
$ 1 . 0  m i l l i o n  a n n u a l l y ,  w i t h i n  j u s t  a few y e a r s .
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significant increase in Alaska's attorney general's operating costs if 

Alaska changes to the popular election of the attorney general.

In addition, costs are dependent upon the leg^l responsibilities cf the 

attorney general's department. For example, the attorneys general 
departments in four states— Alaska, Delaware, New Jersey, and Rhode 

Island— handle all civil and criminal prosecutions for violations of 

state laws. In the other states, attorneys general are responsible for 

civil litigation only, while independent county or district attorneys 

prosecute the criminal violations. Because the four states mentioned 

incur operating costs for criminal prosecutions, their budgets must 
be adjusted accordingly. In any event, the costs of operating an elected 

attorney general's department will depend largely upon the responsibil­

ities assigned to the department.

Moreover, officials in other states and counsel for the National A s­

sociation of Attorneys General said that two separate legal departments 
are not required if the attorney general is selected by popular vote. 

The attorney g e n eral— whether elected or a p p o i n t e d — is the chief legal 

adviser of the governor, a n d — in most states— legal adviser to the 

executive branch agencies. Although governors in the states contacted 

often retain one or more lawyers on their personal staff, or are statu­

torily authorized to hire a "general counsel" for independent legal 

advice, they rely on their attorney general for formal legal advice. 

If the governor disagrees with the attorney general on a legal issue, 

the governor is allowed to hire special counsel to represent him or her 

on the case. For example, Ron Rogers, Chief of the Division of Legal 

Counsel for the New Hampshire attorney general, stated that the governor 

there occasionally disagrees with advice given by the attorney general 
to an executive branch agency. When this occurs, the governor hires 

special counsel to represent him, while the attorney general represents 

the executive agency in the ensuing lawsuit. Mr. Rogers said that on 
some occasions, the attorney general will represent the governor, and 

the executive agency will retain special counsel. Although New Ha m p­

shire's attorney general is appointed by the state's governor, Mr. 
Rogers asserted that conflicts of this nature occur in either "elected" 

or "appointed" states, and that a separate legal department is not 

necessary to handle these matters.

Susan Hansen, Administrative Officer of the Montana Attorney General's 

Office, agreed with Mr. Rogers' assessment. In Montana, the attorney 
general is elected by popular vote. Ms. Hansen stated that although 

the governor there is authorized to retain one "legal counsel to the 

governor," the attorney general normally represents the governor on 

formal legal matters. On those rare occasions when the governor and 

the attorney general disagree on a legal issue and "go to court" to 

resolve the dispute, the. g o v e r n o r 's legal counsel represents the gover­
nor. ’*
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According to Ms. Hansen, Montana's governor and attorney general have 

enjoyed a good working relationship despite the fact that the attorney 

general is elected by popular vote. Officials in the other states 

contacted— both those with elected and those with appointed attorneys 

general— provided comparable assessments; significant disputes between 
the governor and attorney general have been uncommon.

Pennsylvania's Conversion to Popular Election of the Attorney General

Pennsylvania is one of 43 states where the attorney general is elected 
by popular v o t e . 2 It is the only state which has recently converted 

its selection process to the popular vote method, having done so when the 

state's voters approved an a mendment to the constitution in 1978. The 
structure of Pennsylvania's legal services is unique among the states 

contacted. When the conversion occurred there, a legal division separ­

ate from the attorney general was created. This division, entitled the 
Office of General Counsel, is managed by an attorney (general counsel) 

appointed by the governor. The division includes attorneys who repre­

sent all executive branch agencies. (Prior to the conversion to the 
popular election process and the creation of the general counsel divi­

sion, the agency attorneys were employed by the attorney general. 

These attorney positions were eliminated from the attorney general's 

staff after the conversion.) The general counsel and the agencies' 

attorneys provide initial "in-house" legal advice. However, if legally 

binding opinions are needed, they must be written by the Attorney 

General's office. In addition, the attorney general has primary respon­

sibility to conduct all litigation. Nevertheless, the governor may 

instruct the general counsel to represent the executive branch when 

deemed necessary. Furthermore, the attorney general may delegate 

litigation responsibilities when doing so is believed to be in the best 

interests of the Commonwealth.

In the other states contacted which elect the attorney general, attor­

neys who represent the executive agencies are usually employed by the 
attorney general. In some states, such as Washington, the agencies are 

statutorily prohibited from hiring their own counsel without prior 

approval of the attorney general. According to Tim Malone of the 

Washington Attornry General's Office, the need for special counsel for 

the agencies is rare.

2A breakdown of the selection process -in all states is contained in 

House Research Request"Sl-91, which is attached to this memorandum.
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Attachment A is a fiscal note to SJR 9 "relating to the election of the 
attorney general." The note, which was prepared by the Alaska D epart­

ment of Law's Division of Administrative Services, asserts that costs 

for administrative services could increase to approximately $2,5 million 

from the current $424,600 for FY 86. However, Richard Pegues, Director 

of the department's Division of Administrative Services, stated that 

these figures are "guesstimates" based upon the current language of SJR 
9. Mr. Pegues stated that the division determined the note's figures 

under the assumption that an elected attorney general would be entirely 

independent of the executive branch and would require additional staff 

to handle functions now performed by the Office of M a n a gement and B ud­

get and other executive branch divisions. Mr. Pegues stated that most 

of the staff positions represented in the fiscal note currently exist 
in divisions within the executive branch.

No state we contacted duplicates functions to the extent envisioned in 

the fiscal notes to SJR 9. Based on the activities of other states, it 

would be possible to provide for the election of the attorney general 

while retaining Alaska's current organizational structure, including 

centralized administrative services. The State could also choose from 

a number of alternative organizational structures, including the follow­

ing:

♦ a structure comparable to that used in Pennsylvania, i.e., 

establish an office of General Counsel which includes executive 
agency attorneys who would be transferred from the attorney 

general's office; the elected attorney general would be r e s p o n­

sible for all state litigation unless a conflict arises with the 
governor, or unless delegated; district attorneys could be 

elected by the communities or appointed by the attorney general, 

depending upon the option chosen by each community; or

• a structure which provides for the a p p o i n t m e n t  of the attorney 

general (by the governor, the legislature or the supreme court) 
who could serves as counsel to the govenor and who would be 

responsible for civil litigation while elected state prosecutor 

would supervise all state criminal matters; district attorneys 
could be elected locally or be appointed, and could get tenure 

after working satisfactorily for a stated period.

Although these alternatives have been described superficially, they il­

lustrate the variety of potential options for delivery of legal services 

in Alaska. According to David DeVries, Chief Deputy Attorney General 
in Pennsylvania, the change in that state's legal structure has not 

been a major problem; the crucial event, is the legislative drafting of

the implementing legislation. Mr. DeVries recommended drafting the leg­

islation prior to the applicable election to increase voter awareness.

Fiscal Note to Sentate Journal Resolution (SJR) 9
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Attached with this request is a letter (Attachment B) concerning SJR 9 

from Attorney General Gorsuch to Senator Rodey. According to Joe 

Geldhof of the Attorney General's Office, the Department of Law has no 
other Alaska studies on this issue.

I hope this information is useful to you. If y ou need additional infor­

mation on attorneys general in other states, please contact our agency.

MT

Attachments
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SJR No. 9 A / 2 3 / 8 5
A n a l y s i s

T h i s  r e s o l u t i o n  p r o v i d e s  f o r  a b a l l o t  p r o p o s i t i o n  t h a t  
w o u l d ,  i f  a p p r o v e d  by t h e  v o t e r s ,  amend t h e  s t a t e ' s  c o n s t i t u t i o n  
by  c h a n g i n g  t h e  p o s i t i o n  o f  a t t o r n e y  g e n e r a l  f rom  an  a p p o i n t e d  
o f f i c e  t o  an e l e c t e d  o f f i c e .  The p r o p o s e d  amendments w o u ld  a l s o  
rem o ve  t h e  g o v e r n o r ' s  o r g a n i z a t i o n a l  and  s u p e r v i s o r y  c o n t r o l s  
o v e r  any f u n c t i o n  o r  u n i t  o f  g o v e rn m e n t  h e a d e d  by  t h e  a t t o r n e y  
g e n e r a l .

T h e s e  c o n t r o l s  a r e  n o r m a l l y  m a i n t a i n e d  t h r o u g h  
e x e c u t i v e  b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  im posed  on o t h e r  
e x e c u t i v e  b r a n c h  a g e n c i e s  by  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  and  
t h e  O f f i c e  o f  Management  a nd  B udge t  on b e h a l f  o f  t h e  g o v e r n o r .
T he  c o n t r o l s  a r e  e x e r c i s e d  by  r e q u i r i n g  t h a t  o t h e r  d e p a r t m e n t s  
o b t a i n  OMB' s and  A d m i n i s t r a t i o n ' s  a p p r o v a l  f o r :  p u r c h a s i n g ,
l e a s i n g  a n d  s u p p l y ;  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g - ,  
d u p l i c a t i n g  s e r v i c e s ;  p e r s o n n e l  a d m i n i s t r a t i o n  and  l a b o r  
r e l a t i o n s ;  e q u a l  em ploym ent  o p p o r t u n i t y  p r o g r a m s ;  d a t a  
p r o c e s s i n g ,  i n f o r m a t i o n  management  and  t e l e c o m m u n i c a t i o n s  
s e r v i c e s ;  r e c o r d s  m anagem en t ;  p r e a u d i t  a c c o u n t i n g  s e r v i c e s ;  a n d  
b u d g e t  p r e p a r a t i o n  and  b u d g e t  m anagem en t .  I n  an E x e c u t i v e  B r a n c h  
a g e n c y ,  a t e m p o r a r y  c l e r k  may n o t  b e  h i r e d  w i t h o u t  i n t e r ­
d e p a r t m e n t a l  a p p r o v a l .  L i k e w i s e ,  a s i n g l e  f i l e  c a b i n e t  may n o t  
b e  p u r c h a s e d ,  n o r  may a  s i n g l e  t e l e p h o n e  l i n e  be  o r d e r e d  w i t h o u t  
s u c h  a p p r o v a l .

I t  w i l l  b e  v e r y  e x p e n s i v e  f o r  an  e l e c t e d  a t t o r n e y  
g e n e r a l  t o  p r o v i d e  a l l  o r  m o s t  o f  t h e s e  s e r v i c e s  i n - h o u s e .
A l t h o u g h  a n  a t t o r n e y  g e n e r a l  may d e c i d e  t o  u s e  some o f  t h e  
c e n t r a l l y  p r o v i d e d  s e r v i c e s ,  k e y  a r e a s  s u c h  a s :  p e r s o n n e l ;
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g ;  p u r c h a s i n g ,  s u p p l y  and  l e a s i n g - ,  
d a t a  p r o c e s s i n g ;  a n d  b u d g e t  p r e p a r a t i o n  and  m anagem en t ,  would  
h a v e  t o  b e  p r o v i d e d  i n - h o u s e  i f  t h e  a t t o r n e y  g e n e r a l ' s  f u n c t i o n s  
a r e  t o  be  a t  l e a s t  r e a s o n a b l y  f r e e  o f  t h e  g o v e r n o r ' s  s u p e r v i s i o n .

A d d i t i o n a l  c o s t s ,  e x p r e s s e d  i n  FY 85 d o l l a r s ,  t h a t  w i l l  
p r o v i d e  f o r  c o m p l e t e  i n d e p e n d e n c e  f ro m  t h e  o r g a n i z a t i o n a l  and  
s u p e r v i s o r y  c o n t r o l  o f  t h e  g o v e r n o r  a r e  shown b e lo w .  Even i f  t h e  
a t t o r n e y  g e n e r a l  w e re  t o  f o r e g o  a p a r t  o f  t h i s  i n d e p e n d e n c e ,  t h e  
s a v i n g s  w o u ld  o n l y  amount t o  20 o r  30Z o f  t h e  t o t a l  c o s t  b e c a u s e  
o f  t h e  n e c e s s i t y  t o  r e t a i n  i n - h o u s e  c o n t r o l  o v e r  t h e  e s s e n t i a l  
s u p p o r t  s e r v i c e s  t h a t  w o u ld  d e t e r m i n e  an i n d e p e n d e n t  d e p a r t m e n t ’ s 
f r e e d o m  o f  a c t i o n .  .

N o n - s a l a r y  c o s t s  i n c l u d e  a n t i c i p a t e d  s p a c e  r e n t a l  o f
6 ,0 0 0  sq .  f t .  f o r  che a d d i t i o n a l  s t a f f  o f  33 a t  $ 2 .0 0  p e r  s q .  
f t . ,  p e r  m o n th ,  p l u s  2 ,0 0 0  s q . f t .  e a c h ,  f o r  r e c o r d s  management  
and  d u p l i c a t i o n  s e r v i c e s .  A l s o  c o s t e d  i n  i s  $200 p e r  month p e r  
em ployee  f o r  c o n t r a c t u a l  s e r v i c e s  t o  c o v e r  t e l e p h o n e ,  c o p y in g  and  
p o s t a g e .  Ongoing c o m m o d i t i e s  a r e  e s t i m a t e d  a t  $150 p e r  m onth ,



p e r  e m p lo y e e .  New p o s i t i o n  c o s t s  i n c l u d e  $ 1 ,5 0 0  p e r  em p lo yee  f o r  
o n e - t i m e  c o m m o d i t i e s  ( f u r n i t u r e  and  e q u ip m e n t  c o s t i n g  l e s s  t h a n  
$500 p e r  i t e m ) ,  and $ 1 ,2 0 0  p e r  e m p lo y ee  f o r  new p o s i t i o n  
e q u i p m e n t  c o s t i n g  more t h a n  $500 p e r  i t e m .  S p e c i a l  i t e m s  i n c l u d e  
$ 1 5 ,0 0 0  f o r  em ployee  r e c r u i t m e n t  a d v e r t i s i n g  f o r  n o n - a t t o r n e y  j o b  
a p p l i c a n t s ,  $ 2 5 ,0 0 0  f o r  p e r s o n n e l  s y s t e m  p r i n t i n g .  Word 
p r o c e s s o r s  w i l l  c o s t  $ 1 4 ,5 0 0  e a c h  f o r  a  t o t a l  c o s t  o f  $ 7 2 , 5 0 0 .  
R e c o r d s  m anagement  e q u ip m e n t  i n c l u d e  s t o r a g e  d e v i c e s  and  
m i c r o f i l m / g r a p h i c s  e q u ip m e n t  t o t a l l i n g  $ 9 5 ,0 0 0 .  D u p l i c a t i o n  
e q u i p m e n t  w i l l  c o s t  a p p r o x i m a t e l y  $ 1 7 0 , 0 0 0 .  DP c o s t s  w i l l  
p r o b a b l y  t o t a l  a b o u t  $ 1 5 0 ,0 0 0  f o r  c o m p u t in g  t im e  and s t o r a g e  and 
a b o u t  $ 1 5 0 ,0 0 0  f o r  e x i s t i n g  s y s t e m s  p r o g r a m  m a i n t e n a n c e .

The t o t a l  a d d i t i o n a l  c o s t  o f  $ 2 , 5 5 4 , 9 3 7  i s  an enorm ous  
i n c r e a s e  o v e r  t h e  d e p a r t m e n t ' s  c u r r e n t  a d m i n i s t r a t i v e  o v e r h e a d  o f  
$ 4 2 4 ,6 0 0  p r o j e c t e d  f o r  FY 86 .  I t  i s , h o w e v e r ,  p a r t  o f  t h e  p r i c e  
t h a t  w i l l  p r o b a b l y  h a v e  t o  be  p a i d  i f  t h e  p r o p o s a l  t o  h a v e  an  
e l e c t e d  a t t o r n e y  g e n e r a l  i s  a d o p t e d  by t h e  e l e c t o r a t e  d u r i n g  t h e  
1986 g e n e r a l  e l e c t i o n .

A n o t h e r  m a j o r  c o s t  a r e a  t h a t  w i l l  e v e n t u a l l y  o c c u r  a s  a 
r e s u l t  o f  c h a n g i n g  f rom  an  a p p o i n t e d  t o  an  e l e c t e d  a t t o r n e y  
g e n e r a l ,  w i l l  be  t h e  p r o l i f e r a t i o n  o f  s p e c i a l  c o u n s e l  on t h e  
s t a f f s  o f  m a j o r  d e p a r t m e n t s .  H i s t o r i c a l l y ,  su c h  c o u n s e l  h a v e  
b e e n  em p lo y ed  by  e x e c u t i v e  b r a n c h  a g e n c i e s  t o  g i v e  d e p a r t m e n t  
h e a d s  a " s e c o n d "  o p i n i o n  i n  c o n t r o v e r s i a l  m a t t e r s  i n  s t a t e s  
h a v i n g  an  e l e c t e d  a t t o r n e y  g e n e r a l .  Such c o u n s e l  u s u a l l y  do n o t  
h a v e  t h e  a u t h o r i t y  t o  l i t i g a t e ,  b u t  t h e y  do p r o v i d e  l e g a l  a d v i c e  
t o  d e p a r t m e n t  h e a d s  and s u b m i t  a m icu s  b r i e f s  i n  l i t i g a t i o n  
a f f e c t i n g  t h e i r  d e p a r t m e n t ' s  p r o g r a m s .  I t  i s  n o t  u n u s u a l  i n  
t h e s e  s t a t e s  t o  s e e  f o u r  o r  f i v e  s e p a r a t e  b r i e f s  f i l e d  i n  a 
s i n g l e  m a t t e r ,  i n  a d d i t i o n  t o  t h e  a t t o r n e y  g e n e r a l ' s  b r i e f ,  
r e p r e s e n t i n g  t h e  v a r y i n g  v i e w p o i n t s  o f  d i f f e r e n t  a g e n c i e s .  C o s t s  
f o r  j u s t  a s i n g l e  s p e c i a l  c o u n s e l ,  i n c l u d i n g  s e c r e t a r i a l  
a s s i s t a n c e ,  t o t a l  a b o u t  $ 1 5 0 ,0 0 0  p e r  y e a r  i n  1985 d o l l a r s .  
A l t h o u g h  i t  i s  i m p o s s i b l e ,  a t  t h i s  t i m e ,  t o  a c c u r a t e l y  s a y  how 
e x t e n s i v e  t h e  u s e  o f  i n - h o u s e  c o u n s e l  w i l l  be  i f  t h e r e  i s  an 
e l e c t e d  a t t o r n e y  g e n e r a l ,  t h e  a d d i t i o n a l  c o s t  f o r  such  c o u n s e l  
c o u l d  e a s i l y  e x c e e d  $1 .5  m i l l i o n  a n n u a l l y ,  w i t h i n  j u s t  a few 
y e a r s .



D i r e c t o r ' s  O f f i c e

Function

^  P e r s o n n e l

P r o p e r t y / S u p p l y

r *

F i n a n c e / A c c o u n t i n g

P o s i t i o n s
S a l a r y /

B e n e f i t s O t h e r  P o s i t i o n C o s t s T o t a l

(1)  B udget  A n a l y s t  R19 
(1 )  Admin. O f f i c e r  R17 
(1)  C lk .  T y p i s t  R8

5 1 , 3 6 5 .
4 4 ,9 2 3 .
2 7 ,1 4 3 .

T r a v e l  
C o n t r a c t u a l  
Commod. - o n g o i n g  
C om m od.-one- t im e  
E q u i p . - o n e - t i m e

2 .5 0 0 .  
24 ,100

5 ,4 0 0 .
4 .5 0 0 .  

18 ,10 0 .

(3 ) 1 2 3 ,4 3 1 . 54 ,6 0 0 . 178 ,0 3 1 .

(1)  P e r s o n n e l  Mgr. R21
(2)  P e r s o n n e l  A n a l y s t s  R16
(1)  T r a i n i n g  O f f i c e r  R18
(2)  P e r s o n n e l  T e c h . ' s  R12 
(1)  P a y r o l l  C l e r k  RIO
(1)  C lk .  T y p i s t  R8

5 8 , 1 9 5 .  
4 2 , 1 0 3 .  X 2 
4 8 , 1 0 7 .  
3 3 ,8 2 0 .  X 2 
3 0 , 2 8 4 .  
2 7 ,1 4 3 .

T r a v e l  
C o n t r a c t u a l  
Commod. - o n g o i n g  
C om m od .-one - t im e  
E q u i p . - o n e - t i m e

10 ,0 0 0 .  
54 ,200 .  
14 ,400 .  
1 2 ,0 0 0 .  
24 ,1 00 .

(8) 3 1 3 73 7 3 : 114, 70(5. 4 3 0 , 2 7 5 .

(1)  M a t e r i a l s  Mgr. R21 
(1)  P u r c h a s i n g  A g en t  R18 
(1)  S u p p ly  O f f i c e r  R16 
(1)  C lk .  T y p i s t  R2

5 8 , 1 9 5 .  
4 8 ,1 0 7 .  
4 2 ,1 0 3 .  
2 7 ,1 4 3

T r a v e l  
C o n t r a c t u a l  
Commod.-ongoing 
C om m od.-one - t im e  
E q u i p . - o n e - t i m e

7 ,500 .  
1 9 ,6 0 0 .  

7 ,2 0 0 .  
6 , 0 0 0 .  

19,300.*

(5) 1 7 5 , 5 4 8 . 5 9 ,6 0 0 . 235 ,1 4 8 .

(1)  F in a n c e  O f f i c e r  R21
(1) A c c t .  S u p e r v i s o r  R16
(2)  A c c t .  C l e r k  RIO 
(1)  C lk .  T y p i s t  R8

5 8 , 1 9 5 .  
4 2 ,1 0 3 .  
3 0 , 2 8 4 .  X 2 
2 7 ,1 4 3 .

T r a v e l  
C o n t r a c t u a l  
Commod.-ongoing 
Com m od.-one- t im e  
E q u i p . - o n e - t i m e

5 . 0 0 0 .  
3 3 ,1 0 0 .

9 .0 0 0 .  
7 ,5 0 0 .

1 5 ,7 0 0 .

TV) I F 8 . 0 0 9 .  7 O ,3 (T 0 ; 2 5 8 , 3 0 5 7



(1)  R eco rd s  A n a l y s t  R18 4 8 , 1 0 7 ,  T r a v e l  1 , 8 0 0 ,
(1)  R eco rd s  S u p e r v i s o r  R15 3 9 , 4 1 5 .  C o n t r a c t u a l  8 1 , 2 0 0 .
(1) R eco rd s  H a n d l e r  R12 3 3 , 8 2 0 .  Com mod.-ongoing  9 ,0 0 0 .
(2)  M i c r o f i l m  O p e r a t o r s  R10/R14 C o m m o d .-o ne - t im e  7 ,5 0 0 .

30 ,284 . / 3  7 , 0 0 5 .  E q u i p . - o n e - t i m e  1 0 5 , 0 0 0 .

Records Management:

T S V 1 0 8 , 6 3 1 . • 2 0 4 , 5 0 0 . 3 9 '3 , l " j r :

Data  P r o c e s s i n g / C o m m u n i c a t i o n s
(1)  DP Mgr. R23 
(1)  Programmer A n a l y s t  R17 
(1)  DP/Comm. S y s .  Su pv r .R 18  
(1)  C lk .  T y p i s t  R8

6 5 , 7 4 2 .
4 4 , 9 2 3 .
4 8 , 1 0 7 .
2 7 , 1 4 3 .

T r a v e l  
C o n t r a c t u a l  
Commod.-ongoing 
C om m od .-one - t im e  
E q u i p . - o n e - t i m e

7 , 5 0 0 .
3 1 9 , 9 0 0 .

7 , 2 0 0 .
6 , 0 0 0 .

5 6 , 1 0 0 .

(4) 1 8 5 ,9 1 5 . 39 ’6 ,"700. —582 /6T57

D u p l i c a t i o n  S v c s .
(1)  D u p l i c a t i o n  Mgr. R19
(1)  P r i n t i n g  T ech .  R17
(2)  Machine  O p e r a t o r s  R12

5 1 , 3 6 5 .  
4 4 , 9 2 3 .  
3 3 , 8 2 0 .  X 2

T r a v e l  
C o n t r a c t u a l  
Commod.-ongoing 
C om m od .-one - t im e  
E q u i p . - o n e - t i m e

1 , 0 0 0 .  
74 , 5 0 0 .  
5 7 , 2 0 0 .  

6 , 0 0 0 .  
174 ,8 0 0 .

W )  1 6 3 , 9 2 8 .  3 1 3 , 5 0 0 .  4 7 7 , 4 2 8 :

TOTAL (33) 1 , 3 4 1 , 0 3 7 . 1 , 2 1 3 , 9 0 0  * 2 ,5 5 4  ,9 3 7 .



BILL SHEFFIELD, GOV

D E P A R T . M E . V r  O F  L A W  I f l t j f  %?,™LJUNEAU, ALASKA 99811 
PHONE: <907) 465-3600

O F F I C E  O F  T H E  A T T O F I N E Y  G E N E R A L

1 1955

The H o n o ra b le  P a t r i c k  Rodey 
Chairman
S e n a te  J u d i c i a r y  Committee 
A l a s k a  S t a t e  S e n a te  
Pouch V
J u n e a u ,  AK 99811

Re: E l e c t e d  AG
SJR 9

Dear  S e n a t o r  Rodey:

I  would  l i k e  t o  comment on t h e  m e r i t s  o f  t h e  q u e s t i o n  
o f  w h e t h e r  o r  n o t  we sh o u ld  e l e c t  t h e  a t t o r n e y  g e n e r a l .

As you t a k e  up t h i s  i s s u e ,  i t  i s  u s e f u l  t o  c o n s i d e r  how 
t h i s  p r o p o s e d  change  w i l l  e f f e c t  t h e  c i t i z e n s  o f  o u r  S t a t e  i n  
b o t h  t h e  s h c r t  and lo ng  t e r m .  I  h av e  l iv ed ,  and p r a c t i c e d  lax* i n  
o u r  s t a t e  .for m ost  o f  my a d u l t  l i f e .  T am a b s o l u t e l y  c o n v in c e d  
t h a t  t h e  n e e d s  o f  a l l  A l a s k a n s  a r e  b e s t  s e r v e d  by h a v i n g  an 
a p p o i n t e d  a t t o r n e y  g e n e r a l .  E l e c t i o n  o f  one c a b i n e t  l e v e l  
o f f i c i a l  makes no more s e n s e  t h a n  t h e  e l e c t i o n  o f  some o r  a l l
o t h e r  c o m m is s io n e r s .

H i s t o r i c a l l y ,  t h e  A t t o r n e y  G e n e r a l  h a s  b e e n  an
a p p o i n t i v e , r a t h e r  t h a n  e l e c t i v e ,  o f f i c i a l .  I n  E n g la n d ,  t h e  
A t t o r n e y  G e n e r a l  was a p p o i n t e d  by t h e  Crown and o n l y  i n c i d e n t a l l y  
a c q u i r e d  e l e c t i v e  s t a t u s  t h r o u g h  a s e a t  i n  P a r l i a m e n t .  In  
C o l o n i a l  A m er ica ,  A t t o r n e y s  G e n e r a l  w ere  u s u a l l y  a p p o i n t e d  bv  t h e
G overnor  o f  t h e  c o lo n y .  The A t t o r n e y  G e n e ra l  c f  t h e  U n i t e d
S t a t e s  s t i l l  s e r v e  a t  t h e  p l e a s u r e  c :  t h e  P r e s i d e n t  w i t h  t h e  
a d v i c e  and c o n s e n t  o f  th e  S e n a t e .  1 /

1 /  Our r e s e a r c h ,  i n d i c a t e s  t h a t  t h e  A t t o r n e y  G e n e r a l  i s  
p o p u l a r l y  e l e c t e d  i n  f o r t y - t h r e e  s t a t e s .  The. A t t o r n e y  G e n e r a l  i s  
a p p o i n t e d  by th e  G overnor  i n  f i v e  s t a t e s  (New H a m p sh i re ,  A l a s k a ,  
H a w a i i ,  New J e r s e y  and Wyoming), t h r e e  t e r r i t o r i e s  and t h e  
Commonwealth o f  P u e r t o  R ic o .  In  K a in e ,  t h e  A . t to rney  G e n e ra l  i s  r 
" c o n s t i t u t i o n a l  o f f i c e r "  s e l e c t e e  by t h e  L e g i s l a t u r e  w h i l e  
T e n n e s s e e ' s  A t t o r n e y  G e n e r a l  i s  s e l e c t e d  e v e r y  e i g h t  y e a r s  bv t h e  
Supreme Court, o f  t h a t  s t a t e .



Honorab le P a t r i c k  Rodey, Senato r
Chairman, Senate J u d i c i a r y  Committee
Re: E le c ted  AG - SJR 9

A p r i l  23 , 1985
Page 2

I  h a v e  a number o f  s u b s t a n t i v e  p o i n t s  w h ich  weigh
a g a i n s t  t h e  e l e c t i o n  o f  t h e  a t t o r n e y  g e n e r a l .  F i r s t ,  i n  A l a s k a ,  
t h e  p e o p l e ,  t h r o u g h  t h e i r  l e g i s l a t o r s  do p a r t i c i p a t e  i n  t h e  
s e l e c t i o n  o f  t h e  a t t o r n e y  g e n e r a l  by t h e  c o n f i r m a t i o n  p r o c e s s .  
I n  a d d i t i o n ,  t h e  c o n f i r m a t i o n  p r o c e s s  a l l o w s  t h e  L e g i s l a t u r e  t o  
exam ine  t h e  q u a l i f i c a t i o n s  and i n t e g r i t y  o f  t h e  nom inee .

S e c o n d l y ,  t h e  g o v e r n o r ,  a s  t h e  s t a t e ' s  p r i n c i p a l
e x e c u t i v e  o f f i c e r ,  n e e d s  t o  h a v e  a  r e s p o n s i v e  and r e l i a b l e  
D e p a r tm e n t  o f  Law. I  t h i n k  good management  r e q u i r e s  an a p p o i n t e d  
a t t o r n e y  g e n e r a l ,  b u t  more i m p o r t a n t l y  common s e n s e  s u g g e s t s  t h a t  
t h e  a t t o r n e y  g e n e r a l  s e l e c t i o n  be  made by a p p o i n t m e n t .  The 
d e l e g a t e s  t o  o u r  C o n s t i t u t i o n a l  C o n v e n t io n  r e c o g n i z e d  o v e r  a 
q u a r t e r  c e n t u r y  ago t h a t ,  i n  o u r  v a s t  s t a t e  w i t h  i t s  d i s p a r a t e  
i n t e r e s t s  and  c i t i z e n s ,  t h e  a d m i n i s t r a t i o n  o f  s t a t e  gove rn m en t  
r e q u i r e s  a  s t r o n g  g o v e r n o r .  T h is  s t i l l  h o l d s  t r u e  t o d a y .  The 
l a s t  t h i n g  o u r  s t a t e  n e e d s  i s  an e l e c t e d  a t t o r n e y  g e n e r a l  who may 
h av e  a  p e r s o n a l  o r  p o l i t i c a l  a g en d a  w h ic h  v a r i e s  f rom  t h e  
p o s i t i o n  o f  t h e  g o v e r n o r .  The f r i c t i o n  b e tw een  t h e  two e l e c t e d  
a d m i n i s t r a t i v e  o f f i c i a l s  can  l e a d  t o  a  l e s s  r e s p o n s i v e  s t a t e  
b u r e a u c r a c y  and  a  d i f f u s e d  a c c o u n t a b i l i t y  o f  t h e  e x e c u t i v e  b r a n c h  
t o  t h e  e l e c t o r a t e .

I  c o u l d  r e l a t e  a n e c d o t e s  w h ic h  i l l u s t r a t e  t h i s  f rom
o t h e r  j u r i s d i c t i o n s  h a v i n g  e l e c t e d  a t t o r n e y s  g e n e r a l .  I n s t e a d ,  I  
w o u ld  r a t h e r  p r o v i d e  a q u o t a t i o n  f ro m  t h e  N a t i o n a l  M u n i c i p a l  
L e a g u e :

A l l  a u t h o r i t i e s  on e x e c u t i v e  o r g a n i z a t i o n  a g r e e  
w i t h  t h e  p o s i t i o n  em braced  b y  t h e  Model S t a t e  
C o n s t i t u t i o n  f o r  more t h a n  40 y e a r s  t h a t  
a d m i n i s t r a t i v e  power and r e s p o n s i b i l i t y  s h o u l d  be  
c o n c e n t r a t e d  i n  a s i n g l e  p o p u l a r l y  e l e c t e d  c h i e f  
e x e c u t i v e .  T h e re  i s  g ro w in g  r e c o g n i t i o n  t h a t  t h e  
g o v e r n o r ,  a s  t h e  r e p r e s e n t a t i v e  o f  a l l  t h e  p e o p l e ,  
s h o u l d  be  e q u ip p e d  w i t h  t h e  c o n s t i "  t i o n a l  s t a t u s  
n e c e s s a r y  t o  e x e r c i s e  c o n s t r u c t i v e  l e a d e r s h i p  a s  
t h e  c h i e f  lawmaker and p o l i t i c ,  j. head  o f  h i s  
s t a t e .  2J

S t u d i e s  on a d m i n i s t r a t i v e  r e o r g a n i z a t i o n  u s u a l l y  a rg u e
t h a t _f r a g m e n t a t i o n  l e a d s  t o  i r r e s p o n s i b i l i t y ,  b u t  t h a t  a s i n g l e  
c h i e f  e x e c u t i v e  can  be h e l d  a c c o u n t a b l e  t h r o u g h  t h e  e l e c t o r a l  
s y s t e m  a n d ,  as  a c o n s e q u e n c e ,  can make t h e  a d m i n i s t r a t i o n  more 
r e s p o n s i v e .  In  my o p i n i o n ,  t h e  G ov e rno r  o f  A la sk a  n e e d s  th e

2 /  N a t i o n a l  M u n i c ip a l  L e a g u e s ,  MODEL STATE CONSTITUTION ( 6 t h  
e d . )  65 -66  ( 1 9 6 3 ) .
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f l e x i b i l i t y  and d i s c r e t i o n  t h a t  i s  i m p l i e d  i n  an a p p o i n t e d  
a t t o r n e y  g e n e r a l .  A n y th in g  l e s s  v / i l l  i n e v i t a b l y  d r i v e  a wedge 
b e tw ee n  t h e  G overnor  and  t h e  D e p a r tm e n t  o f  Law t o  t h e  d e t r i m e n t  
o f  t h e  c i t i z e n s  o f  o u r  s t a t e .

T h i r d l y ,  i n  a d d i t i o n  t o  t h e  p r a c t i c a l  p ro b le m s  c a u s e d  
by an e l e c t e d  a t t o r n e y  g e n e r a l ,  e x p e r i e n c e  i n  o t h e r  s t a t e s  w i t h  
an e l e c t e d  a t t o r n e y  g e n e r a l  s u g g e s t s  t h a t  t h e  G o v e r n o r ' s  o f f i c e  
w i l l  i n c u r  s u b s t a n t i a l  c o s t s  w i t h  r e s p e c t  t o  t h e  u s e  o f  s e p a r a t e  
and a d d i t i o n a l  c o u n s e l  f o r  t h e  G o v e r n o r .  I  am o f  t h e  o p i n i o n  
t h a t  t h i s  u s e  (and  c o s t )  depends  on t h e  r e l a t i o n s h i p  be tw een  t h e  
G o ve rn o r  and  t h e  e l e c t e d  A t t o r n e y  G e n e r a l .  I n  a  s i t u a t i o n  where  
an e l e c t e d  A t t o r n e y  G e n e r a l  and  G o v e rn o r  a r e  c o o p e r a t i v e ,  c o r d i a l  
and  s h a r e  a s i m i l a r  p o l i t i c a l  p h i l o s o p h y ,  t h e  n e e d  f o r  a d d i t i o n a l  
G o v e r n o r ' s  c o u n s e l  w i l l  be  r e d u c e d .  R e g r e t t a b l y ,  t h i s  i s  n o t  
a lw a y s  t h e  s i t u a t i o n .  A 1976 s t u d y  b y  t h e  N a t i o n a l  G o v e r n o r s '  
C o n f e re n c e  e x p l o r e d  t h e  r o l e  o f  G o v e r n o r s '  l e g a l  a d v i s o r s .  The 
s t u d y ,  w h ich  was b a s e d  p r i m a r i l y  on a q u e s t i o n n a i r e  t o  t h e s e  
c o u n s e l ,  fo u n d  p ro b le m s  i n  t h i s  r e l a t i o n s h i p :

I n  many s ta . te -s ,  t h e ' r e l a t i o n s h i p  b e tw ee n  t h e  
G o ve rn o r  and  t h e  A t t o r n e y  G e n e r a l  i s  n o t  a smooth 
o n e .  I n  a d d i t i o n  t o  w h a t e v e r  p o l i t i c a l  
d i f f e r e n c e s  t h e r e  may be  b e tw e e n  them , t h e r e  a r e  
s e v e r a l  o p e r a t i o n a l  a r e a s  o f  p o t e n t i a l  c o n f l i c t .
T h ese  i n c l u d e  c o n f l i c t s  o v e r  t h e  e x t e n t  t o  which  
t h e  l e g a l  t a l e n t  employed by s t a t e  a g e n c i e s  s h o u l d  
r e p o r t  t o  t h e  A t t o r n e y  G e n e r a l  o r  t o  t h e  a g e n c i e s ; 
c o n c e r n  t h a t  t h e  G overnor  c a n n o t  e a s i l y  d e a l  w i t h  
t h e  A t t o r n e y  G e n e r a l  b e c a u s e  t h e  A t t o r n e y  G e n e r a l  
n o r m a l l y  p r o v i d e s  " y e s - n o "  a n s w e r s  r a t h e r  t h a n  
d i s c u s s i o n s  o f  t h e  l e g a l  r i s k  o f  v a r i o u s  o p t i o n s ;  
and t h e  p o s s i b l e  f r i c t i o n s  t h a t  may n o r m a l l y  o c c u r  
i n  an a t t o r n e y - c l i e n t  s i t u a t i o n .  3 /

While  I  c a n n o t  e s t i m a t e  t h e  a c t u a l  u s e  and c o s t  o f  
a d d i t i o n a l  c o u n s e l  t o  o v e r s e e  t h e  e l e c t e d  A t t o r n e y  G e n e r a l  on 
b e h a l f  o f  t h e  G o v e rn o r ,  I  am c o n v in c e d  t h e r e  w i l l  be some e x t r a  
c o s t  i n c u r r e d  by t h e  G o v e r n o r ' s  o f f i c e  t o  h i r e  and u s e  l e g a l  
c o u n s e l  even  i n  t h e  b e s t  o f  t i m e s .  I  s a d l y  r e g r e t  t h a t  th e  
c i t i z e n s  o f  o u r  s t a t e  w i l l  be r e q u i r e d  t o  p ay  f o r  t h i s  a d d i t i o n a l  
l a y e r  o f  l e g a l  b u r e a u c r a c y .

2 /  N a t i o n a l  G o v e r n o r s '  C o n f e r e n c e ,  C e n t e r  f o r  P o l i c y  R e s e a r c h  
and A n a l y s i s ,  LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 19 7 6 ) .
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F o u r t h l y ,  i n  s t a t e s  where  t h e  a t t o r n e y  g e n e r a l  i s  
e l e c t e d ,  t h e  h e a d s  o f  e x e c u t i v e  d e p a r t m e n t s  o f t e n  h i r e  t h e i r  own 
a t t o r n e y s .  I n  j u r i s d i c t i o n s  w i t h  e l e c t e d  a t t o r n e y s  g e n e r a l ,  
t h e r e  i s  o f t e n  a p r o l i f e r a t i o n  o f  h o u se  c o u n s e l  on t h e  s t a f f  o f  
m a j o r  d e p a r t m e n t s .  H i s t o r i c a l l y ,  s u c h  c o u n s e l  hav e  b e e n  employed 
by e x e c u t i v e  b r a n c h  a g e n c i e s  t o  g i v e  d e p a r t m e n t  h e a d s  a " s e c o n d "  
o p i n i o n  i n  c o n t r o v e r s i a l  m a t t e r s  i n  s t a t e s  h a v in g  an e l e c t e d  
a t t o r n e y  g e n e r a l .  Such c o u n s e l  u s u a l l y  do n o t  have  t h e  a u t h o r i t y  
t o  l i t i g a t e ,  b u t  t h e y  do p r o v i d e  l e g a l  a d v i c e  t o  d e p a r t m e n t  
h e a d s .  W i th o u t  c e n t r a l i z e d  l e g a l  s e r v i c e  and  a d v i c e ,  e ach  agency  
w i l l  r e l y  on a d v i c e  f rom  i t s  own l a w y e r s .  T h e r e f o r e ,  a g e n c i e s  
w i l l  r e c e i v e  d i f f e r i n g  i n t e r p r e t a t i o n s  a s  t h e y  r a i s e  l e g a l  
i s s u e s .  T h i s  i n  t u r n  w i l l  make c o n s e n s u s  among d i f f e r e n t  
a g e n c i e s  on i s s u e s  more d i f f i c u l t  t o  a c h i e v e .  The r e s u l t  i s  t h a t  
p u b l i c  p o l i c y  d e c i s i o n s  i n  t h e  e x e c u t i v e  b r a n c h  w i l l  be d e l a y e d  
t o  t h e  d e t r i m e n t  o f  t h e  p u b l i c  and  t h e  l e g i s l a t u r e .  I n  a d d i t i o n ,  
t h e s e  ho u se  c o u n s e l  f r e q u e n t l y  s u b m i t  am icus  b r i e f s  i n  l i t i g a t i o n  
a f f e c t i n g  t h e i r  d e p a r t m e n t ' s  p r o g r a m s .  I t  i s  n o t  u n u s u a l  i n  
s t a t e s  w i t h  an  e l e c t e d  a t t o r n e y  g e n e r a l  t o  s e e  f o u r  o r  f i v e  
s e p a r a t e  b r i e f s  f i l e d  i n  a  s i n g l e  m a t t e r ,  r e p r e s e n t i n g  t h e  
v a r y i n g  v i e w p o i n t s  o f  d i f f e r e n t  a g e n c i e s , i n  a d d i t i o n  t o  t h e  
a t t o r n e y  g e n e r a l ' s  b r i e f .  I f  n o t h i n g  e l s e ,  t h i s  n e e d l e s s  
d u p l i c a t i o n  i n s u r e s  t h a t  t h e  c o u r t s  and  t h e  p u b l i c  w i l l  be 
c o n f u s e d  a b o u t  s t a t e  p o l i c y  on many i s s u e s .

I n  my e s t i m a t i o n ,  t h e  c o s t  f o r  s u c h  a d d i t i o n a l  c o u n s e l  
i n  A la s k a  c o u l d  e a s i l y  e x c e e d  $ 1 .0  m i l l i o n  a n n u a l l y ,  w i t h i n  a few 
y e a r s .  T h i s  c o s t  i s  s i m p l y  n o t  w a r r a n t e d  by  any r a t i o n a l  
c r i t e r i a  and s h o u l d  be  f u r t h e r  q u e s t i o n e d  i n  l i g h t  o f  d i m i n i s h i n g  
r e v e n u e s .  We have  many more b a s i c  n e e d s  i n  A l a s k a  w h ic h  command 
t h e  s t a t e  g o v e r n m e n t ' s  im m e d ia te  a t t e n t i o n .  S u r e l y  we do n o t  
w an t  a  n e e d l e s s  l a y e r  o f  e x t r a  l a w y e r s  embedded i n  s t a t e  
a g e n c i e s .

In  summary, i t  i s  my o p i n i o n  t h a t  e l e c t i n g  t h e  A t t o r n e y  
G e n e r a l  w i l l  s p l i t  a d m i n i s t r a t i v e  r e s p o n s i b i l i t y  and e x e c u t i v e  
a u t h o r i t y ,  d i f f u s e  t h e  p o l i t i c a l  a c c o u n t a b i l i t y  o f  t h e  e x e c u t i v e  
b r a n c h  t o  t h e  p u b l i c ,  add more a t t o r n e y s  t o  s t a t e  g o v e rn m e n t ,  
c o n t r i b u t e  t o  more i n t e n s e  b u r e a u c r a t i c  i n f i g h t i n g  among 
a g e n c i e s ,  d e l a y  t h e  r e s o l u t i o n  o f  e x e c u t i v e  b r a n c h  p o l i c y  
d e c i s i o n s ,  and  c r e a t e  a h i g h e r  r a t e  o f  g ro w th  in  t h e  s t a t e  
o p e r a t i n g  b u d g e t .

P l e a s e  c a l l  upon me a t  y o u r  e a r l i e s t  c o n v e n i e n c e  i f  I 
can  p r o v i d e  a d d i t i o n a l  i n f o r m a t i o n  on t h i s  m a t t e r .

’* vS i n c e r e l y ,

///)/ ({J i
i/ m  a m m s
>' / /  Moorman C. G orsuch

NCG:v r b

A t t o r n e y  G e n e r a l
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Y o u r  c h o ic e
i

F O R  M O R E  y e a r s  th a n  w e  c a n  re c a ll , w e  h a v e  c h a m p io n e d  in  ! 
th e s e  c o lu m n s  th e  e le c tio n  o f  A la s k a ’s  a t to r n e y  g e n e ra l .

I t  i s  n o t  a  u n iv e rs a lly  p o p u la r  co n c ep t. G o v e rn o rs , o n e  a n d  a ll , 
t h i n k  i t ’s  a  te r r ib le  idea . T h e y  a ll  w a n t  a n  a t to r n e y  g e n e ra l  s e rv ­
i n g  a t  th e i r  p le a s u r e  —  th e i r  p r iv a te  law y e r, c a ll in g  th e  le g a l j
s h o t s  a s  th e  c h ie f  ex e cu tiv e  t h in k s  th e y  s h o u ld  b e  c a l l e d  j

T h a t ’s  th e  h e a r t  o f  th e  p ro b le m , o f  co u rse .
T h i s  s t a t e ’s  a t to rn e y  g e n e ra l  s h o u ld  be  w o rk in g  fo r  a n d  a n ­

s w e r in g  to  t h e  peop le . H e  —  o r  s h e , a s  th e  c a se  m a y  b e  —  d o e s n ’t  
h a v e  th e  fu ll f reed o m  to  do s o  i f  th e  jo b  is  d e p e n d e n t  u p o n  p le a s -  ,
i n g  t h e  m a n  in  th e  c o m e r  office o f  th e  C a p ito l B u ild in g . i

B u t  i t  is  n o t  a  s im p le  th in g  to  m a k e  i t  p o ss ib le  fo r  t h e  p e o p le  '
e le c t  th e  a t to r n e y  g e n e ra l. U n d e r  t h e  A la s k a  C o n s t i tu tio n , th e  of­
f ic e  is  filled  b y  a p p o in tm e n t  o f  t h e  g o v e rn o r. S o  t h e  c o n s ti tu t io n  
m u s t  b e  a m e n d e d .

A n d  t h a t  r e q u ire s , a s  a  f i r s t  s te p ,  p a s s a g e  o f  a  r e s o lu tio n  by  th e  
'  L e g i s l a tu r e  to  p lac e  the  p ro p o s it io n  o n  th e  b a llo t. A n d  t h e n  th e  i 

p ro p o s e d  c o n s ti tu tio n a l  c h a n g e  m u s t  be  a p p ro  ed  b y  th e  v o te rs , j 
R e p u b l ic a n  S en . L yda  G re e n  h a s  s t a r t e d  t h e  p ro c e s s  b y  in tro -  ; 

d u c in g  S e n a te  J o in t  R e so lu tio n  10, w h ic h  w o u ld  p u t  th e  is s u e  o n  : 
t h e  b a llo t  fo r  a p p ro v a l. I ts  p ro s p e c ts  in  th e  L e g is la tu r e  a r e  n o t  a l-  ! 
t o g e th e r  c lea r.

B u t ! it’s  h o p e  i t  w in s  a p p ro v a l so  t h a t  t h e  v o te rs  u l t im a te ly  ca n  
d e d d e  w h e th e r  th e y  fa v o r  a n  a t to r n e y  g e n e ra l  b e h o ld e n  to  the  
g o v e rn o r  o r  to  th e  peop le .

I n  4 3  o th e r  s ta te s ,  th e  a t to r n e y  g e n e ra l  is  e lec ted . W h y  n o t  in  
A la s k a , too?

Turn them in I
i

T lH E  D E A D L I N E  is  lo o m in g  fo r t h e  fo lk s  t ry in g  to  w in  a  
s p o t  o n  th e  A p ril 15 b a llo t  fo r  t h e  q u e s t io n  o f  w h e th e r  to 

r u n  p h o to - r a d a r  a n d  th e  A n c h o ra g e  P a r k in g  A u th o r i ty  o u t  o f  
to w n  o n  a  ra i l .

: A le x  G im a rc  is  h e a d in g  u p  th e  p e t i t io n  c a m p a ig n . H e  r e p o r ts  
th e  e ffo r t  to  r e tu r n  a ll  la w  e n fo r c e m e n t  d u t ie s  in  A n c h o ra g e  to  
t h e  p o lice  is  g o in g  w e ll a n d  t h a t  h e  e x p e c ts  to  h a v e  t h e  n e e d e d  
n u m b e r  o f  p e t i t io n  s ig n a tu r e s  b y  th e  F e b . 1 4  d e a d lin e .

H o w e v e r , G im a rc  s a y s ,  p e o p le  w h o  s t i l l  h a v e  p e ti t io n s ,  ev en  
th o s e  w ith  o n ly  a  s ig n a tu r e  o r  tw o , n e e d  to  r e t u r n  th e m  to  h im  
b y  M o n d a y  to  e n s u r e  t h e y  w ill b e  c o u n te d .

G im a rc ’s  e ffo r t  i s  c e r ta in  to  to u c h  o f f  d e b a te  in  th is  c o m m u n i­
ty  a b o u t  h o w  tra ff ic  la w s  s h o u ld  b e  e n fo rc e d . H opefu lly , v o te rs  
w ill h a v e  th e  f in a l say. •

T h a t ’s  th e  w a y  i t  s h o u ld  be.

| THEANQiORAGEHMES, P.O. Box 100040,'Anchorage. AK S931Q JK

 p i t s '  £ ,  ifVV .........    i1 I



1. T eam  T icket E lections

2. T he A nchorage T im es E ditorial - A.

3. S upport L etter - M ick  M anns

4. F ifty  S tates M ethods o f  Selection

5. S JR  10 Sponsor S tatem ent - 1997

Attorney General Index ‘97



-uTin 30~vn riTD .o'Ci LCUi.jLrii i vl. .. i.ui ; nn IIUi5Uf4U0 0JO 1
0 1 / 3 0 / 6 7  1 5 : 5 6  F A l  8 0 6 2 4 1 8 0 0 1  CS K

Y. UZ%juux

lia b le  9-4: E le c t io n  M e th o d s  f a r  E le c t in g  L ie u te n a n t  G o v ern o rs

K m Sin* (tony x  Bie Cowmor? Baet*dW»itf»G<anmor7

AtUgnU 
A W l 
A tom s 
C tffoto 
Colorado

OonSiogafcrjA
r.-jntdow
MttKUOObW
GrayOsvs
GiischacciM

N j N
Y 1 Y(N)
N j N
n I n
Y 1 Y(N)-C© '  ,

C B n a jo i
M a n n
R oto
Oawya
HUSfi

M.jaSR»i
RJhAnaViniM
BokiyMadCiy
PwraHowd
Ma»HVwo

Y
r
Y 
r
r

YTN)-CC
N
YOO
N
Ytffl

Idsha
I&kHo

W m
to n
Km b

©LOW 
BcbKjeki 
RvfeCTOnnn 
Joy Gnnine 
SBkafaftn

Y
* * 

r  
r
Y

N
v w
Y(Y)*^
y w - f c  

........... Y!!7 __________
KoMaaqy
LM>MM
Itarytand

K t o -

S tm K ny
KaMcnSMea
Kaheen tCemniy Si****
PadCduxi
OamirB.BhrWd

H
Y
y
r

n n
M
V «
YW

/r m - P C
Mb.tcxsts
MtaMqtf
Ummri
Usmrm
Nebraska

j m t r a n
RotolAfigiM
ttjjsr tt, Y/5»n
DanroMtag
ttnJWuk

r

*
r
t

/ nn -Y c 
N
N -
YM
m

K m *
New Motto 
Nor York 
rum  canon  
Nam Dakota

LaWa Hjwwejyi 
Wrtpramfcy 
9 u te h  MoCsaghey Raes 
Cents VYbar 
HoswnanaMyrtal

H
Y
Y
Y

/ M

n w
K
YtYJ.JC

m o
VQtfma

Rhode (stand 
Sob&iCareta

KzreyHoEitv
M ryran
UtdtSctotor 
HetaiWrn^ni 
aobtotar

Y
Y
Y

Y -i**

Y00
N \  

> M I  \
SotfiQUaa
Tteni
Utah
V a n *
Wglnl*

©sobHDart
w-a. ry JUri- b® DCnLO.
O in  Wafer 
8at*ra Snetre
OonBetw c" id#c''5'Washington | JoslPrtdwi 

OftoBonaai j sooauocnun

---
--

N Iz

V
H ■ EbotaJ Wocsndm* erf Soancr J  |
V(M) • Prtnax (ten OMaor
Yfl) •'Cum PrruryTrfan Gananfc
M .  ftonwhbJ si fu/v teiwwviorc
Y(Y>PC* Gcrtmer norersw h ortrarr, nomrata teuton** sn tm  <
Y jtyjC 'T tsn ronwu&n n canwfen.'feamOena^.

I
a* V . X l  * r

71 w
e ?

:s&

i la bt SEPOvad by psrtygnftrljwv Tc«r» Qpwral:

National C oefcrm fa o f  UwUnJLBt OoraffBor*
17

r e c e i v e d

j m i  3 o v : .•

Ansa...................



\Jiil I W .  I I I U  i V ' 4 - 1 u L U  i u u . i l  i  »  L -  U L J L I i l W l I  I i S J  A i n n  n u .  v o  i -j u j  o w i r. ui

Legislative Research Services
130 Seward Street, Suite 218 

Juneau. A k i t a  99801 
907/465-3991 

Fax: 907/463-3351
FAX T R A N S M IS S IO N  C O V E R  S H E E T

Date: January 30, 1997

To: Tuckerman Babcock

Fax: 907/465-3805

Re: Team Ticket Elections

Sender: Patricia A. Young )r/
Legislative AM lyst(f

R E C E I V E D

• • 11 r  '  ; '  ’

iir.S L i..

YOU  SHO ULD  RECE IVE  2 PAGE(S), IN C L U D IN G  TH IS  COVER  SHEET. IF  YOU  D O  
N O T  RECEP/E ALL THE PAGES, PLEASE CALL 907/465-3991. 

W A R N IN G : The information contained in this FAX is confidential It  is intended to be reviewed 
only by the individual named above. I f  the reader of this transmittal page is not the intended recipient 
or a representative of the recipient, you are herein/ notified that any review, dissemination or copying of 

this FAX or the information contained herein is prohibited. I f  you have received this FA X  in 
error, please immediately notify the sender by telephone and return this FAX  to the sender

at ihe above address. Thank you.

T u c k e rm a n ,

Attached is a table supplied by Gail Manning at the Council of State Governments. The 
table, which is current, shows that 24 states use a team ticket including both the governor 
and the lieutenant governor. As you will see, there is some variation as to primary’ and 
general elections, etc.

Ms. Manning assures me that team tickets extend only to lieutenant governors, not to anv 
other administrative officials. John Schachter, communications director for the National 
Association of Attorneys General, concurs: no state elects its attorney general on a team 
ticket of any sort.

Let us know if you need further assistance.
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Y o u r  c h o ic e
P O R  M O R E  y e a rs  th a n  w e  c a n  re c a ll, w e  h a v e  c h a m p io n e d  in  i 

th e s e  c o lu m n s  th e  e lec tio n  o f  A la s k a 's  a t to r n e y  g e n e ra l .
I t  i s  n o t  a  u n iv e rsa lly  p o p u la r  co n cep t. G o v e rn o rs , o n e  a n d  a ll, 

t h i n k  i t ’s  a  te r r ib le  idea . T h e y  a ll  w a n t  a n  a t to r n e y  g e n e ra l  s e rv ­
in g  a t  th e i r  p le a s u re  —  th e i r  p r iv a te  law y er, c a ll in g  th e  le g a l ;
s h o ts  a s  th e  c h ie f  execu tive  th in k s  th e y  sh o u ld  b e  ca lled .

T h a t ’s  th e  h e a r t  o f  th e  p ro b le m , o f  co u rse .
T in ’s  s t a t e ’s  a tto rn e y  g e n e ra l  s h o u ld  b e  w o rk in g  fo r  a n d  a n ­

s w e r in g  to  th e  peop le . I fe  —  o r  sh e , a s  th e  c a se  m a y  b e  —  d o e sn ’t  
h a  v e  tlie  fu ll freedom  to do s o  i f  th e  jo b  is  d e p e n d e n t  u p o n  p le a s ­
in g  th e  m a n  in  th e  c o m e r  office o f  th e  C ap ito l B u ild in g . 1

B u t  i t  is  n o t  a  s im p le  th in g  to  m a k e  i t  p o ss ib le  fo r  th e  p e o p le  '
e le c t  th e  a t to rn e y  g en e ra l. U n d e r  t h e  A la s k a  C o n s t i tu tio n , th e  of­
f ic e  is  filled  b y  a p p o in tm e n t o f  th e  govern o r. So  th e  c o n s ti tu t io n  
m u s t  b e  a m e n d e d .

A n d  t h a t  re q u ire s , a s  a  f i r s t  s te p , p a s s a g e  o f  a  r e s o lu tio n  by  tlie  
L e g is la tu r e  to  p lace  th e  p ro p o s itio n  on  th e  b a llo t. A n d  th e n  th e  .
p ro p o s e d  c o n s ti tu tio n a l  c h a n g e  m u s t  be a p p ro v e d  by  th e  v o te rs . !

R e p u b lic a n  S en . L yda G re e n  h a s  s ta r te d  th e  p ro c e s s  by  in tro -  i
d u r in g  S e n a te  J o in t  R e so lu tio n  10, w h ich  w o u ld  p u t  th e  is s u e  on  !
t h e  b a llo t  fo r a p p ro v a l. I ts  p ro s p e c ts  in  th e  L e g is la tu r e  a r e  n o t  a l-  !
to g e th e r  c lear.

B u t  le t ’s  h o p e  i t  w in s  a p p ro v a l so  t h a t  t h e  v o te rs  u l t im a te ly  c a n  
dec id e  w h e th e r  th e y  fa v o r  a n  a t to r n e y  g e n e ra l  b e h o ld e n  to  th e  
g o v e rn o r  o r  to  t h e  peop le .

In  43  o th e r  s ta te s ,  th e  a t to rn e y  g e n e ra l  is  e le c te d . W h y  n o t  in  
A la s k a , too?

Turn them in
T H E  D E A D L I N E  is  lo o m in g  fo r  th e  fo lk s  t ry in g  to  w in  a  

s p o t  o n  th e  A p ril 15 b a llo t  fo r t h e  q u e s t io n  o f  w h e th e r  to  
r u n  p h o to - r a d a r  a n d  t l ie  A n c h o ra g e  P a r k in g  A u th o r i ty  o u t  o f  
to w n  o n  a  ra i l .

: A lex  G im a rc  is  h e a d in g  u p  t l ie  p e t i t io n  c a m p a ig n . H e  r e p o r t s  
th e  e ffo r t  to  r e t u r n  a ll  la w  e n fo r c e m e n t  d u t ie s  in  A n c h o ra g e  to  
th e  po lice  is  g o in g  w e ll a n d  t h a t  h e  e x p e c ts  to  h a v e  t l i e  n e e d e d  
n u m b e r  o f  p e t i t io n  s ig n a tu r e s  b y  th e  F e b . 14  d e a d lin e .

H o w ev er, G im a rc  s a y s , p e o p le  w h o  s t i l l  h a v e  p e t i t io n s ,  e v e n  
th o s e  w ith  o n ly  a  s ig n a tu r e  o r  tw o , n e e d  to  r e t u r n  th e m  to  h im  
by  M o n d a y  to  e n s u r e  th e y  w ill b e  c o u n te d .

G im a rc 's  e ffo r t  i s  c e r ta in  to  to u c h  o f f  d e b a te  in  th i s  c o m m u n i­
ty  a b o u t  how  tra ff ic  la w s  s h o u ld  b e  e n fo rc e d . H o p e fu lly , v o te rs ’ 
w ill h a v e  th e  f in a l say . •

T h a t ’s th e  w a y  i t  s h o u ld  be.

| IH E  ANCHORAGE TIMES, P.O. Box 100040/A nchorage. A K  99310 T<
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S E N A T O R  L Y D A  G R E E N

SENATE DISTRICT N

SPONSOR STATEMENT SJR10. AN ELECTED ATTORNEY GENERAL 
Senator Lyda Green * February 4. 1997

An idea w hose tim e has com e: E lect the A tto rn ey  G en era l

S h o u ld  th e  A t to rn e y  G e n e r a l  ( A .G .)  b e  d i r e c t ly  a c c o u n ta b le  to  th e  
p e o p le  o r  s im p ly  a  d i r e c t  a p p o in tm e n t  b y  th e  G o v e r n o r ?  S e n a te  J o in t  
R e s o lu t io n  10 ( S J R 1 0 ) ,  a  c o n s t i tu t io n a l  a m e n d m e n t  to  o u r  S ta te  
c o n s t i tu t io n  p r o v id e s  f o r  th e  d i r e c t  e le c t io n  o f  A la s k a 's  A .G .

U n d e r  c u r r e n t  la w , th e  G o v e r n o r  h a s  u n i la te r a l  p o w e r  to  a p p o in t  a n d  
d i s m is s  th e  A .G . ( s u b je c t  o n ly  to  c o n f i r m a t io n  o f  n e w  a p p o in tm e n ts  
b y  th e  L e g is la tu r e ) .  O n ly  th re e  o th e r  s ta te s  g iv e  th e  G o v e r n o r  s u c h  
p o w e r  o v e r  th e  A .G . A  s p e c ia l  c o u n c i l  p ic k s  th e  A .G . in  o n e  s ta te ,  th e  
le g i s la tu r e  in  a n o th e r ,  a n d  th e  S u p r e m e  C o u r t  c h o o s e s  T e n n e s s e e 's .
In  4 3  s ta te s ,  th e  p e o p le  g e t  to  s e le c t  th e i r  o w n  A .G .

A n  A .G . d i r e c t ly  r e s p o n s ib le  to  th e  v o te r s  w i l l  f o c u s  o n  b e t te r  
p r o te c t io n  f ro m  c r im e  f o r  th e  i n n o c e n t ,  s u r e r  p r o s e c u t io n  o f  th e  
a c c u s e d ,  a n d  a p p r o p r i a t e  p u n i s h m e n t  f o r  th o s e  c o n v ic t e d .

A la s k a  d e s e r v e s  a n  A .G . d e d ic a te d  to  a d v a n c in g  th e  S t a t e ’s r ig h ts  
w ith  v ig o r  a n d  fu ll  c o m m itm e n t .  W e  w ill  b e  fa r  m o re  c e r ta in  th e  
A .G . w il l  d o  j u s t  th a t  i f  h e  fa c e s  th e  v o te r s  in  th e  n e x t  e le c t io n .

B y  p r o h ib i t in g  th e  A .G . f ro m  r u n n in g  fo r  G o v e r n o r  o r  L t. G o v e r n o r  
u n t i l  a f te r  a n  in te r v e n in g  e le c t io n ,  w e  s h o u ld  h e lp  r e d u c e  o r  
e l im in a te  th e  u se  o f  th e  o f f ic e  a s  s te p p in g - s to n e .

B y  r e q u i r in g  th e  A .G ., a f te r  th e  p r im a ry ,  to  ru n  w ith  th e  G o v e r n o r  
a n d  L t. G o v e rn o r  as  a  te a m  o r  t ic k e t ,  w e  s h o u ld  g o  a lo n g  w a y  to  
e l im in a t in g  th e  f r i c t io n  b e tw e e n  th e  G o v e r n o r  a n d  A .G . th a t  p la g u e s  
m a n y  o th e r  s ta t e s .

B y  r e q u i r in g  th e  d i r e c t  e le c t io n  o f  th e  A .G . w e  w il l  g o  a  lo n g  w a y  
to w a rd  m a k in g  th e  A .G . a b e t te r  s e rv a n t  o f  th e  p e o p le  a n d  th e  la w .


