


FISCAL NOTE

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision D a t e

Title : "Proposing Amendments to the

relating to the election and duties of the attorney general.”
Sponsor: Senators Green, Halford. Taylor
Requester: Senate Judiciary
Expenditures/Revenues
OPERATING EXPENDITURES FY 98 FYy 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0
CAPITAL EXPENDITURES
ICHANGEIN REVENUES T
FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other
TOTAL 0.0 0
Estimate of any current year (FY97) cost: $ 0.0
POSITIONS
FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)
This analysis emulates the organizational structure of the states
these states has an elected attorney general, and each Governor
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SJR 10 fiscal anaysis:

This fiscal im[?act I below is for intustration purposes onty and is based on 1997 costs
and salaries. The fiscal impact associated with an elected attorney general would not be
realized until FY03, and accurate costs will need to be identified then. Additionally, if
the voters approve the constitutional amendment calling for an elected attorney general,
the functions and duties of the attorney general will need to be defined which may result

in further fiscal impact.

This note assumes an increase in Governor’s staff by three positions -- an attorney, rg. 26,
a paralegal, rg. 19, and an executive secretary, r?. 14, Fiscal note further assumes
existing state-owned office space would be available and does not include lease costs.

Personal sendees:  three PFTs 199.5

Contractual: comm., phones, postage, tolls 18.6
courier sves., subscripts, etc.

Supplies: office/library supplies 9.6

Equipment; office furniture, DP and 39.2 *

communication equipment
Total first year costs: 266.9

*39.2 first year set-up costs only and not
required in subsequent years.



FISCAL NOTE

STATE OF ALASKA BILL NO. SSS.R 10fTUD)

1997 LEGISLATIVE SESSION

Revision D ate: Department Affected: Administration
Title: "Proposing amendments to the Constitution of the BRU: Publ;c Defender Agency
St. of Alaska relatino to the election and duties of the Attorney
General" Component: Public Defender Agency
Sponsor: Sen. Green

COMPONENT SERIAL NO. 1631

Requestor; (SI1 JUD

(Thousands of Dollars)

EXPENDITURES/REVENUES:
OPERATING EXPENDITURES FY 98 FY 99 FYoo FYy 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING

0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

) 0.0 00 . 00 . 0.0 0.0

CHANGE IN REVENUES [¢

1002 Federal Receipts
1003 GF Match

1004 G F

1005 GF/Program Receipts

1037 GF/Mental Health

O THER
ToTalL 0.0 0.0 00 0.0 0.0
Estimate of any current year (FY 97) cost: S 0.0

POSITIONS:

FULL-TIME
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page ifnecessary.)

This bill changes the Alaska Attorney General from an appointed to an elected position. Other than speculation

regarding impact on prosecutorial discretion, there is no impact to the Public Defender Agency.

Prepared by: Barbara K. Brink. Director Phone: (907) 264-4414
Division: Public Defender Agency /] Date

Approved by Commissioner: Mark Boyer | ~
Agency: Department of Administration \ Date / j
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FISCAL NOTE

STATE OF ALASKA BILL NO. SSSJR 101

1997 LEGISLATIVE SESSION

Revision Date: Dept. Affected:

Title : "Proposing amendments to the Constitution "BRU: Criminal Div
relating to the election and duties of the attorney general." Component: All
Sponsor: Senator Green

Requester: Senate Judiciary COMPONENT SERIAL NO.

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES 376.3 752.5 752.5 752.5 851 .4
TRAVEL 10.2 20.3 20.3 20.3 22.8
CONTRACTUAL 168.3 336.5 336.5 336.5 349.8
SUPPLIES 7.4 14.7 14.7 14.7 20.0
EQUIPMENT 65.0 26.0
LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 627.0 1,124.0 1.12.4.0 1,124.0 1,270.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF 303.0 596 .0 596 .0 596 .0 742.0
1005 GF/Program Receipts
1006 GF/MHTIA
1007 Other (Interagencv Receipts) 324.0 528.0 528.0 528.0 528.0
TOTAL 0.0 627.0 1,124.0 1,124.0 1,124.0 1,270.0
Estimate of any current year (FY97) cost: $ 0.0
POSITIONS

FULL-TIME 0.0 10.0 10.0 10.0 10.0 14.0
PART-TIME

TEMPORARY
ANALYSIS: (Attach a separate page if necessary)

SSSJR 10 proposes an amendment to the Constitution of the State of Alaska making the attorney general an
elected office . Further, the proposed amendment describes the duties of the attorney general, and prohibits the
governor from m aking a change in organization or function of a unit of the executive branch headed by the
attorney general. Assuming this constitutional amendment were approved by the voters of the State of Alaska
in the November 1998 general election, the first elected attorney general would take office in January 2003, FY
03. However, it appears that changes in the duties of the attorney general would take place upon passage of
the amendment, as early as January 1999.

The greatest fiscal im pact on the Department of Law from the proposed constitutional amendment comes from
expanded duties as described in Section 28 (c ). This language is broader than the language currently in A S
44.23.020 in two ways. By inclusion of the language "state public corporation”, the proposed amendment

appears to include the Alaska Railroad Corporation and University of Alaska as entities t

shall defend in civil actions. Both of these organizations currently maintain their own co
Prepared by: Joan M. Kasson . yy\_—rS/\u Phone:
Division: Administrative services DiVi&i&N ! \ Date:
Approved by Com missioner: Bruce Nr BotoTho, Attorney Gen Date:
Agency: Department of Law
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STATE OF ALASKA BILL NO. SSSJR 10

1997 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Secondly, Sec. 28 (c )requires the state "prosecute violations of State criminal law including infractions and

violations"”™ . The department is assuming that the courts would continue to allow the attorney general broad

discretion over the initiation, prosecution ~nd disposition of cases, both civil and criminal. For example; under
present law, district attorneys do not appear in court for most minor traffic violations. The charging police
officer presents the state's case to the judge. If this language were to cause the court to rule otherwise, the

expense to the state to have district attorneys appear in every case involving a minor infraction or violation

would be substantial.

However, the department cannot make a similar assumption about the addition of state corporations to its

workload. The Alaska Railroad Corporation (ARRC) has on staff three full time attorneys, and expends

approximately $200.0 a year on contract outside counsel. The University has a legal staff of four attorneys.

(The amount expended for University outside counsel could not be obtained in time. A revised fiscal note will

be submitted when the amount is available.) The Department of Law could not absorb that caseload with

existing resources. Since the Maska Railroad Corporation is not funded with a state general fund
appropriation, the department s assuming that if their legal functions were transferred to the Department of
Law, they would be funded wiih interagency receipts from the ARRC, and the ARRC would in turn fund the
reimbursable services agreement with railroad revenues. The university's legal services would be funded with

general funds.

based on the department’'s FY97 standard attorney cost

The full-time equivalent attorney cost estimates are

schedule ($127,000), which includes c.erical support, com munications, space, supplies, data processing, and
other normal overhead expenses. Case specific travel, one-time equipment purchases, and expert witness
costs are included separately. Since clerical support costs, except for one-time equipment purchases are

included in the rate, only PFT position authorization and one-time equipment costs of $6.5 per legal secretary

position would be required.

A's an elected official, the attorney general would require assistance with constituent and press relations that

existing resources would be unable to provide. A Special Assistant to the Com missioner Il would be necessary

for this purpose, beginning in mid-FYOS3.

In addition, the proposed amendment removes the governor's organizational and supervisory controls over any

function or unit headed by the attorney general. These controls are normally maintained through executive

branch procedural requirements im posed on other executive branch agencies by the Department of
Adm inistration and the O ffice of Management and Budget on behalf of the governor.

It is anticipated that the Department of Law would continue to use centrally provided services such as

accounting, purchasing, leasing and supply, professional services contracting, inform ation management, and
duplicating services on a "service bureau" basis and still maintain the attorney general's functions free from the
governor's supervision. Personnel administration, however, is more problematic. To use the Department of

Administration's classification system would retain an element of control by the governor over the Department

of Law in terms of imposing functional changes in position descriptions and duties. The department assumes it
would have to do its own classifications, create and maintain position eligibility lists, and maintain a more in-
depth records system for personnel than it now does. The fiscal note costs include 2 PFT Personnel Assistant
I (R12) positions, and 1 PFT Administrative Clerk IIl (R10) positions to perform these functions.

A breakdown of all projected costs is attached.

Page 2 of 3



FISCAL NOTE

STATE OF ALASKA BILL NO._ SSSJR 10
1997 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Another major cost that may eventually occur as a result of changing from an appointed to an elected attorney

general will be the proliferation of special counsel on the staffs of major departments. In other states with
elected attorneys general, agency counselfhave been employed to give department heads a "second” opinion in
controversial matters. These counsel usually do not have the authority to lit:gate, but they provide legal advice
to department heads and submit amicus briefs in litigation affecting their department's programs. It is not
unusual in these states to see four or five separate briefs filed in a single matter, in addition to the attorney
general's brief, representing the varying viewpoints of different agencies. Costs for a single special counsel,
including secretarial assistance, total approximately $150,000 per year in 1997 dollars. Although it is highly
speculative at this time to accurately say how extensive the use of in-house counsel will be if there is an elected
attorney general, over time, it could easily exceed $1,500,000 per fiscal year.

Page 3 of 3



SS SJR 10 -Cost Analysis

General Legal Services

Beginning m id-FY 99

3 FTE Attorneys (IV, IIlI, I1ll) for ARRC work + $5.0 each, direct case travel/contractual
1 FTE Legal Secretary Ifor ARRC work (equipment only)

$200 A RRC contract outside counsel/experts

100 322.5
200 8.7
300 258.5
400 6.3
500 26.0
622.0 IAR (from A RRGC revenues)

Beginning mid-FY 99
4 FTE Attorneys for U of A work + $5.0 each, direct case costs
2 FTE Legal Secretary for U of A work (equipment only)

U of A contract work outside counsel/experts (amount unknown at time of fiscal note submittal)

100 430.0
200 11.6
300 78.0
400 8.4
500 39.0

567.0 G F

Beginning m id-FY 03

1 Special Assistant to the Attorney General Il for constituent and press relations, R 23A

1m 78.3 12 39.1
200 5.0 12 2.5
300 8-6 12 4.3

400 3.3 12 1.7
500 6.5 6.5
101.7 54.1 G F

Admin & Support

Beginning m id-FY 03

2 Personnel Assistant I, R12A
1 Administrative Clerk IlIl, R10A
Creation and maintenance of eligiblility lists, and records system maintenance.

1m 119.5 12 59.7
200 00 0.0

300 18.0 12 9.0
400 7.2 12 3.6
500 19.5 19.5

164.2 91.8

Sjrl0cst.xls 2/19/97



FISCAL NOTE
BILL NO. SSSJR 10 |

STATE OF ALASKA
1997 LEGISLATIVE SESSION

O ffice of the Governor

Revision Date ~eP1l Affected

Title Const. Arndt.: Election of an Attorney General BRU Elective_Operations
Component General and Primary Elections

Sponsor Senator Green, Halford, Taylor, Sharp

Requester Senate Judiciary Component Serial No. #22

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FYOO FY 01 FY 02 FY 03
Personal Services
Travel

3.0

Contractual
Supplies
Equipment

Land & Structures

Grants & Claims

Miscellancous 00 . 00 00 0.0 00

TOTAL OPERATING
CAPITAL EXPENDITURES

CHANGE IN REVENUES [ 1

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

o 00 00 00 00 00

TOTAL

Estimate of any current year (FY97) cost: none

POSITIONS
Full-time

Part-time

o OO

Temporary

ANALYSIS: (A ttach a soparato pago itnecessary)

This figure includes the cost of providing information about this issue in the O fficial Election Pamphlet as required by AS

15.58, and the program ming costs for counting votes ca'sl on the measure. However, only four measures can be
printed on a single ballot card. If this m easure requires printing an additional ballot card, the costs will increase by
$56.0.
Prepared by DanalaTour f(M f. Phone 465-5347
Division Division of Elections Date 2/18/97

Date 2/18/97

Approved by Co Lt. Governor Fran Ulmer

Office of the LieutenantfGovernor (/

fiscal note REPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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SENATE COMMITTEE REPORT
First Committee of Referral

DATE: 2/10/97 FURTHER:

Date of 5-Day Notice: aJL /*?? DATE TURNED

(in accordance with Uniform Rule 23) INTO OFFICE:

Judiciary Committee considered SS FOR SENATE JOINT RESOLUTION NO. 10

Proposing amendments to the Constitution of the State of Alaska relating to the election and the
duties of the attorney general.

Senate Bill:

and recommends:
[ 1same title

[ ] be replaced with CS [ Inew title
House Bill:
[ 1 adopt previous _ CS [ 1same title
[ ] technical title
[ ] attached amendment(s) [ Tnew: SCR"
[ 1 adopt Letter of Intent by _ .Committee
[ 1 further referral to the Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Date  Zero  Fiscal Department Date Zero Fiscal
M-CtTiUgCp /
v/
HV2ITrKY/ U& TA&hAr/p “HA fl«t
S R 2 ft
1 muuid <7

[ ] APPROPRIATION - no fiscal note sinclude fiscal notes accompanying Governor's bill



FISCALNOTE  No. |

STATE OF ALASKA A )
1998 legislative session (s) Publish Date: _%ilz2J%

Revision Date (Note ifcorrection) Dept. Affected O ffice of the Governor

Title Const. Amend: Election of attorney general BRU Elective Operations

Component General and Primary

Sponsor Senator Taylor
Requester Senate Judiciary Committee Component Serial No #22
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 09 FY 01 FY 02 FY 03 FY 04
Personal Services
Travel
Contractual 30
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 3.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 30
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 3.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY98) cost:

POSITIONS
Full-tim e
Part-time

Temporary

(ANALYSIS: (A ttach a separate page itnecessary)

This figures includes the cost of providing information about this issue in the O fficial Election Pamphlet, as

required by AS 15.58. and the programming costs for counting votes cast on the measure. However, only
four measures can be printed on a single ballot card. If this measure requires printing an additional ballot
card, the costs will increase by $56.0.
Prepared by Gail Fenumiai Phone 465-3935
Division Division cf Electionsr® Dale 4/23/98
1
Approved by£ Lt. Governor Fran U!m Date 4/23/98
Agency / O ffice of the Lieutenant Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For -Ertra-detriation infination, cll teGuara slagskEtieQfie
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FISCAL NOT

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date: 4/17/97

Dept. Affected ™ Department of Law
Title: "Proposing amendments to the Constitution '"BRU : Criminal Division/Civil Division
relating to the election and the duties of the attorney general.” Component: All
Sponsor: Senator Green
Requester: Senate Judiciary Committee '"COMPONENT SERIAL NO. 2085-20092
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match -
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0
Estimate of any current year (FY97) cost: $ 0.0
POSITIONS
FULL-TIME 0.0
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)
SSSIJR 10 proposes an amendment to the Constitution of the State of Alaska making the attorney general an
elected office. Further, the proposed amendment describes the duties of the attorney general, and prohibits the
governor from m aking a change in organization or function of a unit of the executive branch headed by the
attorney general. Assuming this constitutional amendment were approved by the voters of the State of Alaska
in the November 1998 general election, the first elected attorney general would take office in January 2003, F
03. However, it appears that changes in the duties of the attorney general would take place upon passage of
the amendment, as early as Janwuar/ 1999.
The Department of Law cannot accurately quantify a fiscal im pact from this resolution. However, it is clear
that the impact on the state would be significant. In addition to the impacts on the Department of Law
discussed below, another major cost that may eventually occur as a result of changing from an appointed to an
elected attorney general will be the proliferation of special counsel on the staffs of major departments. In other
Prepared by: Joan M. Kasson fa_r— Phone: 465-5370
Division: Administrative Services Division p (3 1} 4‘_ Date: 4/17/97
Approved by Com missioner: Bru/\/\tel/\fe/\l(deneral Date: 4717797

Agency: Department of Law
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO
For further distribution information, call the Gover
/15 grfsoods8R

JAL NOTE(S)

N.OI— .
Bill Version: .f.f
(S) Publish Date: anvtak
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FISCAL NOTE

STATE OF ALASKA BILL NO. SSSJR 10
1997 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

states with elected attorneys general, agency counsel have been employed to give department heads a
"second"” opinion in controversial matters. These counsel usually do not have the authority to litigate, but
they provide legal advice to department heads and subm it amicus briefs in litigation affecting their
department’'s programs. It is not unusual in these states to see four or five separate briefs filed in a single

m atter, in addition to the attorney general’'s brief, representing the varying viewpoints of different agencies.
Costs for a single special counsel, including secretarial assistance, total approximately $150,000 per year in
1997 dollars. Although it is highly speculative at this time to accurately say how extensive the use of in-
house counsel will be if there is an elected attorney general, over time, it could easily exceed $1,500,000 per

fiscal year.

The greatest potential fiscal im pact on the Department of Lav/ from the proposed constitutional amendment
comes from expanded duties as described in Section 28 (c ). This language is broader than the language
currently in AS 44 .23 .020 in tw o ways. By inclusion of the language "state public corporation”", the
proposed amendment appears to include the Alaska Railroad Corporation and University of Alaska as entities
that the attorney general shall defend in civil actions. Both of these organizations currently maintain their own

counsel.

Secondly, Sec. 28 (c ) requires the state "prosecute violations of State criminal law, including infractions and
violations?". The department assumes that the courts would continue to allow the attorney general broad
discretion over the initiation, prosecution and disposition of cases, both civil and criminal. For example, under
present law, district attorneys do not appear in court for most minor traffic violations. The charging police
officer presents the state's case to the judge. If this language were to cause the court to rule otherwise, the
expense to the state to have district attorneys appear in every case involving a minor infraction or violation

would be substantial.

However, the department cannot make a similar assumption about the addition of state corporations to its
workload. The Alaska Railrcad Corporation (ARRC) has on staff three full time attorneys, and currently
expends approximately $200,000 a year on contract outside counsel. The University has a legal staff of four

attorneys, and estimates their annual expenditures on outside counsel varies year-to-year between

approximately $500,000 and $1,500,000. Presumably, legal services could be provided to these agencies
through reim bursable services agreements, and the Department of Law would require sufficient interagency
receipt authority to take over these functions. Practically, whether there would be additional costs (or

savings) in implementing such a transfer w ojld require a more detailed analysis to determine.

In addition, the proposed amendment removes the governor's organizational and supervisory controls over any
function or unit headed by the attorney general. These controls are normally maintained through executive
branch procedural requirements imposed on other executive branch agencies by the Department of

Adm inistration and the O ffice of Management and Budget on behalf of the governor.

It is anticipated that the Department of Law would continue to use centrally provided services such as

accounting, purchasing, leasing and supply, professional services contracting, information management, and
duplicating services on a "service bureau"” basis and still maintain the attorney general's functions free from
the governor’'s supervision. Personnel administration, however, is more problematic. To use the Department
of Adm inistration's classification system would retain an element of control by the governor over the
Department of Law in terms of imposing functional changes in position descriptions and duties. The
department assumes it would have to do its own classifications, create and maintain position eligibility lists,
and maintain a more in-depth records system for personnel than it now does. The department estimates it
would require 2 new PFT Personnel Assistant | (R12) positions, and 1 PFT Administrative Clerk 1IIl (R10)

Page 2 of 3



FISCAL NOTE

STATE OF ALASKA
1997 LEGISLATIVE SESSION

ANALYSIS CONTINUATION;

position, at an estimated cost of $217,000 per year
illustration purposes).

A's discussed in the narrative above, outside counsel
of these legal service responsibilities to the Attorney
specific costs and/or savings from the transfer. The
Department of Law that we can identify at this time
schedule for a full-time equivalent attorney position,

com munications, space, supplies, data processing,

positions.

ARRC Legal Services Transfer (beginning mid-FY99)

3 FTE Attorneys @ $127.0

Direct case costs @ $5.0 per attorney

1.5 PFT Legal Secretary position authorizations

One-time equipment purchases for new positions @

Contract outside counsel/experts @ estimated $200
University of Alaska Legal Services Transfer (beginning mid-FY99)

4 FTE Attorneys @ $127.0

Direct case costs @ $5.0 per attorney

2 PFT Legal Secretary position authorizations

One-time equipment purchases for new positions @

Contract outside counsel/experts @ estimated $500
Administration & Support Personnel Classification System (beginning

2 Personnel Assistant I @ $49.6

1 Administrative Clerk IIl @ $45.5

One-time equipment purchases for new positions @
Total, Including One Time Equipment Purchases

Less One-time item s

Department of Law Estimated Minimum Annual Cost

llperfurm these functions (using FY 98

following
using

including

costs

General

etc.

).

for the

w ould

the

and 1997

sum marizes

BILL NO. SSSJR 10

salaries for
University can vary widely and actual transfer
require a more detailed analysis to identify
the potential fiscal im pact to the
1997 standard attorney cost

department’s

standard

salaries

overheads

and co

$6.5
.0

$6.5

.0 to $1,500
mid-FYO03)

$6 .5

(clerical

s

ts

.0

for

support,

non-cost schedule

$381.0
$15.0
$0.0
$32.5
$200.0
$628.5
$508.0
$20.0
$0-0
$39.0
$500.0

$99.1
$45.5
$19-5
$164.2
$1,8509.7

($91.0)

$1,768.7
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FISCAL NOTE NO. s
Bill Version: ss sJTLjQ

STATE OF ALASKA ! .
1998 LEGISLATIVE SESSION (S) Publish Date:

Revision Date (Note ifc o r r e c¢c tionn ) Dept. Affected Department of Law

Title. "Proposing amendments to the Constitution 'BRU Civil Division/Admin & Support

relating to the election and duties of the attorney general.” Component Transportation/New Component

Sponsor: Senator Green Administrative Services

Requester: Senate Judiciary Component Serial No. 2214/Nxxx/2164
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 99 FYyoo FY 01 FY 02 FY 03 FY 04
Personal Services 396.2 792.4 792.4 792.4 851.4 910.5
Travel 9.8 19.6 19.6 19.6 19.6 19.6
Contractual 672.5 1,344.9 1,344.9 1,344.9 1,353.9 1,362.9
Supplies 6.3 12.6 12.6 12.6 16.2 19.8
Equipment 65.0 19.5

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 1,149.8 2,169.5 2,169.5 2,169.5 2,260.6 2,312.8
CAPITAL EXPENDITURES
CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 G F
100r GF/Program Receipts
1037 GF/Mental Health
1007 Interagency Receipts 1.149.8 2,169.5 2.169.5 2,169.5 2,260.6 2,312.8
TOTAL 1,149.8 2,169.5 2,169.5 2,169.5 2,260.6 2,312.8
Estimate of any currentyear (FY98) cost:
POSITIONS
Full-time 9 9 9 9 12 12
1 1 1 1 1 1

Part-time

Temporary

ANALYSIS: (A ttach a separate page ifnecessary)

SSSJR 10 proposes an amendment to the Constitution of the State of Alaska making the attorney general an elected
office. Further, the proposed amendment describes the duties of the attorney general, and prohibits the governor from
making a change in organization or function of a unit of the executive branch headed by the attorney general. Assuming
this constitutional amendment were approved by the voters of the State of Alaska in the November 1998 general

election, the first elected attorney general would take office in January 2003, FY 03. Hov'ever, itappears that changes in

the duties of the attorney general would take place upon passage of the amendment, as early as January 1999.

The greatest fiscal impact on the Department of Law from the proposed constitutional amendment comes from

described in Section 28(c). This language is broader thanTthe language currently in AS 44.23.020

K / /

expanded duties as

Prepared by pan M. Kasson Phone _ 465-5370
Division Attorney General's Office N Date 4/24/98
Approved byycom dlilSSLONET -y )-Hee pbielD; Mo rry—oererr - —— Date 4/24/98
Agency r fJ f ~"Department of Law
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FISCAL NOTE

STATE OF ALASKA BILL NO. SSSJR 10
1S.T8 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

in two ways. By inclusion of the language "state public corporation”, the proposed amendment appears to include the
Alaska Railroad Corporation and University of Alaska as entities that the attorney general shall defend in civil actions.

Both of these organizations currently maintain their own counsel.

Secondly, Sec. 28(c) requires the state "prosecute violations of State criminal law, including infractions and violations™".
The department assumes that the courts would continue to allow the attorney general broad discretion over the initiation,
prosecution and disposition of cases, both civil and criminal. For example, under present law, district attorneys do not
appear in court for most minor traffic violations. The charging police officer presents the state's case to the judge. If this
language were to cause the court to rule otherwise, the expense to the state to have district attorneys appear in every

case involving a minor infraction or violation would be substantial.

However, the department cannot make a similar assumption about the addition of state corporations to its workload. The
Alaska Railroad Corporation (ARRC) has on staff three full time attorneys, and currently expends approximately $200.0 a
year on contract outside counsel. The University has a legal staff of four attorneys, and estimates their annual
expenditures on outside counsel at approximately $1 million. Presumably, legal services could be provided to these
agencies through reimbursable services agreements, and the Department cf Law wculd require sufficient interagency
receipt authority to take over these functions. Practically, whether there would be additional costs (or savings) in

implementing such a transfer would require a more detailed analysis to determine.

This fiscal note assumes the same staff and contractual levels as those entities currently maintain. The full-time
equivalent attorney cost estimates are based on the department's FY98/99 standard attorney cost schedule ($133,517),

w hich includes clerical support, communications, space, supplies, data processing, and other normal overhead expenses.

Case specific travel, one-time equipment purchases, and expert witness and outside counsel costs are included
separately. Clerical support costs, except for one-time equipment purchases, are included in the rate at an approximate
ratio of one clerical support position for every three attorney positions. Position authorizations and one-time equipment

costs of $6.5 per clerical position are required.

In addition, the proposed amendmentr removes the governor's organizational and supervisory controls over any function
or unit headed by the attorney general. These controls are normally maintained through executive branch procedural
requirements imposed on other executive branch agencies by the Department of Administration and the O ffice of

Management and Budget on behalf of the governor.

Itis anticipated that the Department of Law would continue to use centrally provided services such as accounting,

purchasing, leasing and supply, professional services contracting, information management, and duplicating services on a
"service bureau"” basis and still maintain the attorney general's functions free from the governor's supervision. Personnel
administration, however, is more problematic. To use the Department of Administration’s classification system would

retain an element of control by the governor over the Department of Law in terms of imposing functional changes in
position descriptions and duties. The department assumes itwould have to do its own classifications, create and
maintain position eligibility lists, and maintain a more in-depth records system for personnel than itnow does. The
department estimates itwould require 2 new PFT Personnel Assistant | (R12) positions, and 1 PFT Administrative Clerk
I (R10) position, at an estimated cost of $162,800 per year to perform these functions (using FY 99 salaries for

illustration purposes).

Although not included in this fiscal note, another major cost that may eventually occur as a result of changing from an

appointed to an elected attorney general will be the proliferation of special counsel on the staffs of major departments. In
other states with elected attorneys general, agency counsel have been employed to give department heads a "second?"”
opinion in controversial matters. These counsel usually do not have the authority to litigate, but they provide legal advice
to department heads and submit Amicus briefs in litigation affecting their department's programs. |Itis not unusual in
these states to see four or five separate briefs filed in a single matter, in addition to the attorney general's brief,

Page 2 of 3
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representing the varying viewpoints

assistance, total

approximately $150,000 per year.

FISCAL NOTE

of different agencies. Costs for a

Although itis highl

extensive the use of in-house counsel will be if there is
$1,500,000 per fiscal year.
Cost Analysis
Civil Division BRU, Transportation Component
Beginning m id-FY 99
3 FTE Attorneys for ARRC work + $5
1 FTE Legal Secretary for ARRC work
$200.0 ARRC contract outside counsel and
Per Position Cost FTE
100 s113.2 ‘s
200 s0.3 x 3
300 $18.2 x 3
400 $1.8 x 3
500 $6.5 x 4
Total ARRC $140.0
Civil Division BRU, New University Component
4 FTE Attorneys for U of A work + $5
1.5 FTE Legal Secretary for U of A work
$1,000.0 U of A contract outside counsel ard
Per Position Cost FT c
100 $113.2 x 4
200 s0.3 -
300 $18." X 4
400 $1.8 x 4
500 $6.5 X 6
Total U of A $140.0
Administration and Support BRU, Administrative Ser
Beginning m id-FY 03
2 Personnel Assistant I, Range 12A
1 Administrative Clerk IlIl, Range 10A
Per PA 1 Cost FTE
100 $40.8 x 2
200 s0.0 x 2
300 $6.0 x 2
400 $2.4 X 2
500 $6.5 x 2
Total $55.7

single special

y speculative

an elected attorney general,

.0 each direct
(equipment on

exoerts (DCC)

In-House

$339.6
$0.9
$54.6
$5.4
$20.0
$426 .5

.0 each direct

counsel,

BILL NO.

including secret

at this time to accurately

over time

case costs (DCC)

ly)
DCC
$7.5
$207.5
$215.0

case costs

(equipment only)

experts

In-House

$452.8
$1.2
$72.8
$7.2
$39.0
$573.0

vices Division

PA 1
$81.7
$0.0
$12.0
$4.8
$13.0
$111.5

$10.0

$1,010.0

$1,020.0

Component

A C il
$36.4
$0.0
$6.0
$2.4
$6.5
$51.3

TOTAL

.0

$118.1

itcould easily
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FISCALNOTE

STATE OF ALASKA BILL NO. SSSJIt10 (JuDI
1008 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration
Title : “"Proposing amendments to the Constitution of the BRU: Legal and Advocacy Services
St. of Alaska relating to the election and duties of the Attorney
General™” Component: Public Defender Agency
Sponsor: Sen. Green

COMPONENT SERIAL NO. 1631

Requestor: (S) JUD

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS

. 00 . 0.0 0,0 0,0

..TOTAL OPERATING

-CAPITAL EXPENDITURES ! 0.0! . 0,0 0,0 1 .0,0.... 0.0 1 0,0

\ 0.0. 0.0 0.0 1 0.0 0.0 0.0

CHANGE IN REVENUES ( )

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health
-

0.0 0,0 00 ... 0.0 0.0 0.0

Estimate of any current year (FY 98) cost: S 0.0
POSITIONS;

FULL-TIME

OTHER

PART-TIME

TEMPORARY (e
ANALYSIS: (Attach a separate page if necessary.)

THIS BILL CHANGES THE ALASKA ATTORNEY GENERAL FROM A N APPOINTED TO A N ELECTED POSITION.
OTHER THAN SPECULATION REGARDING IMPACT ON PROSECUTORIAL DISCRETION, THERE IS N O IMPACT

T O THE PUBLIC DEFENDER AGENTCY.

Phone: <907) 264-4414
Division: Public Defender Agencv Date:
Approved bv Commissioner: Mark Bovef"" LT T Ja 1a
Agencv: Department of Administration Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

_ For further distribution information, call the Governor's Legislative Office
Rev: 04/98 |d Page 1 of 1



FISCAL,NOTE

STATE OF ALASKA BILLNO. SSSJR 10fJUD)

TIMBLEGISLATIVE SESSION

Revision Date: Department Affected: Administration
Title : "Proposing amendments to the Constitution of the BRU: Legal and Advocacy Services
St. of Alaska relating to the election and duties of the Attorney
General"” Component: Public Defender Agencyv
Sponsor: Sen. Green

COMPONENT SERIAL NO. 1631

Requestor: 1S) JUD

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES FYo99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS

. 00 . . .o 0.0 0,0 0.0

_i01AL.Q P.EM IiHC?

0.0 0.0 0.01 001 ..0,0.1

CAPITAL EXPENDITURES
0.0 0.0. 0.0 0.0 0.0

1CHANGE IN REVENUES ( )

F.UNP SOURCE: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

OTHER 0.0 0.0 0.0 0.0 I,

TOTAL

Estimate of any current year (FY 98) cost: $ 0.0

POSITIONS:

FULL-TIME
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

THIS BILL CHANGES THE ALASKA ATTORNEY GENERAL FROM A N

OTHER THAN SPECULATION REGARDING IMPACT O N PROSECUTORIAL DISCRETION, THERE IS N O

T O THE PUBLIC DEFENDER AGENTCY.

Prepared by: Barbara K. Brink, Director Phone: (907) 264-4414
Division: Public Defender Agencv Date:
Approved by Commissioner:

Date: 4 / ~ 2 A T%

Agency: Department of Administration

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Rev: 04/98 |d

FY 04

0,0
Q.EL

0.0

0.0

APPOINTED TO A N ELECTED POSITION.

IMPACT
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SENATE COMMITTEE REPORT
— First Committee of Referral

DATE: 2/10/97 FURTHER:

Date of 5-Day Notice: alJ/n/*?? DATE TURNED

(in accordance with Uniform Rule 23) IN TO OFFICE: t

Judiciary Committee considered SS FOR SENATE JOINT RESOLUTION NO. 10

Proposing amendments to the Constitution of the State of Alaska relating to the election and the
duties of the attorney general.

and recommends: Senate Bill:
[ 1same title
[ 1 be replaced with CS [ Jnew title
House Bill:
[ ] adopt previous CS_ [ 1same title
[ ] technical title
[ ] attached amendment(s) [ Inew: SCR"___
[ ] adopt Letter of Intent by _ .Committee
[ 1 further referral to the Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):»
Date  Zero  Fiscal Department Date Zero Fiscal
ali GLCtnog Cfc /
/
1
ame HOMLIML £ T Z F & dh _ g« t
’ o 2 . Zrq
& - = menUKK

[ ] APPROPRIATION - no fiscal note Ainclude fiscal notes accompanying Governor's bill



FISCAL NOTE

STATE OF ALASKA BILL NO. SSSJR 10
1997 LEGISLATIVE SESSION

Revision Date: 4/17/97 Dept. Affected™ Department of Law
Title : "Proposing amendments to the Constitution BRU: Criminal Division/Civil Division
relating to the election and the duties of the attorney general.” .Component: _All
Sponsor: Senator Green
Requester: Senate Judiciary Committee .COMPONENT SERIAL NO. 2085-20092
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FYy 00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollarsl
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0.0

Estim ate of any current year (FY97) cost: $ O-O
FULL-TIME 0.0

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

SSSIJR 10 proposes an amendment to the Constitution of the State of Alaska making the attorney general an

elected office. Further, the proposed amendment describes the duties of the attorney general, and prohibits the

governor from m aking a change in organization or function of a unit of the executive branch headed by the

attorney general. Assuming this constitutional amendment were approved by the voters of the State of Alaska
in the Novem@ber 1998 general election, the first elected attorney general would take office in January 2003, FY
03 . However, it appears that changes in the duties of the attorney general would take place upon passage of
the amendment, as early as January 1999.
The Department of Law cannot accurately quantify a fiscal impact from this resolution. However, it is clear
that the im pact on the state would be significant. In addition to the impacts on the Department of Law
discussed below, another major cost that may eventjally occur as a result of changing from an appointed to an
elected attorney general will be the proliferation of special counsel on the staffs of major departments. In other
Prepared by: Joan M. Kasson * Phone: 465-5370

» | |
Division: Administrative Services Division p U ] Date: 4/17/797

NMAN

Approved by Com missioner: BrU M teIKOMO Date: 4/17/797
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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FISCAL NOTE

STATE OF ALASKA BILL NO. SSSJR 10
1997 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

states with elected attorneys general, agency counsel have been employed to give department heads a
"second" opinion in controversial matters. These counsel usually do not have the authority to litigate, but
they provide legal advice to department heads and subm it amicus briefs in litigation affecting their
department’'s programs. It is not unusual in these states to see four or five separate briefs filed in a single

m atter, in addition to the attorney general's brief, representing the varying viewpoints of different agencies.
Costs for a single special counsel, including secretarial assistance, total approximately $150,000 per year in
1997 dollars. Although it is highly speculative at this time to accurately say how extensive the use of in-
house counsel will be if there is an elected attorney general, over time, it could easily exceed $1,500,000 per

fiscal year.

The greatest potential fiscal im pact on the Department of Law from the proposed constitutional amendment
comes from expanded duties as described in Section 28 (c ). This language is broader than the language
currently in AS 44.23.020 in two ways. By inclusion of the language "state public corporation”, the

proposed amendment appears to include the Alaska Railroad Corporation and University of Alaska as entities
that the attorney general shall defend in civil actions. Both of these organizations currently maintain their own

counsel.

Secondly, See. 28 (c )requires the state "prosecute violations of State criminal law, including infractions and
violations™". The department assumes that the courts would continue to allow the attorney general broad
discretion over the initiation, prosecution and disposition of cases, both civil and criminal. For example, under
present law, district attorneys do not appear in court for most minor traffic violations. The charging police

officer presents the state's case to the judge. If this language were to cause the court to rule otherwise, the
expense to the state to have district attorneys appear in every case involving a minor infraction or violation

would be substantial.

However, the department cannot make a similar assum ption about the addition of state corporations to its
workload. The Alaska Railroad Corporation (ARRC) has on staff three full time attorneys, and currently
expends approximately $200,000 a year on contract outside counsel. The University has a legal staff of four
attorneys, and estimates their annual expenditures on outside counsel varies year-to-year between
approximately $500,000 and $1,500,000. Presumably, legal services could be provided to these agencies
through reim bursable services agreements, and the Department of Law would require sufficient interagency
receipt authority to take over these functions. Practically, whether there would be additional costs (or

savings) in implementing such a transfer would require a more detailed analysis to determ ine.

In addition, the proposed amendment removes the governor's organizational and supervisory controls over any
function or unit headed by the attorney general. These controls are normally maintained through executive
branch procedural requirements imposed on other executive branch agencies by the Department of

Adm inistration and the O ffice of Management and Budget on behalf of the governor.

It is anticipated that the Department of Law would continue to use centrally provided services such as

accounting, purchasing, leasing and supply, professional services contracting, information management, and
Ji.'Piic£* {!",/" ner/ices on a "service bureau” basis and still maintain the attorney general's functions free from
the governor's supervision. Personnel administration, however, is more problematic. To use the Department

of Adm inistration's classification system would retain an element of control by the governor over the

Department of Law in terms of imposing functional changes in position descriptions and duties. The
department assumes it would have to do its own classifications, create and maintain position eligibility lists,
and maintain a more in-depth records system for personnel than it now does. The department estim ates it
would require 2 new PFT Personnel Assistant | (R12) positions, und 1 PFT Administrative Clerk 1Il (R10)

Page 2 of 3
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position, at an estimated cost of $217,000 per year to perform these
illustration purposes).

A's discussed in the narrative above, outside counsel costs for the

of these legal service responsibilities to the Attorney General would
specific costs and/or savings from the transfer. The following

Department of Law that we can identify at this time using the department's
schedule for a full-time equivalent attorney position, including standard

com munications, space, supplies, data processing, etc.), and 1997

positions.

ARRC Legal Services Transfer (beginning mid-FY99)

3 FTE Attorneys @ $127.0

Direct case costs <8 $5.0 per attorney

1.5 PFT Legal Secretary position authorizations

One-time equipment purchases for ne

Contract outside counsel/experts @ estim ated

University of Alaska Legal Services Transfer (beginning

4 FTE Attorneys @ $127.0

w

m

Direct case costs @ $5.0 per attorney

2 PFT Legal Secretary position authorizations

One-time equipment purchases for ne

Contract outside counsel/experts @ estim ated

Administration & Support Personnel Classification System
2 Personnel Assistant | @ $49 .6
1 Adm inistrative Clerk 111 @ $45 .5

One-time equipment purchases for ne

Total, Including One Time Equipment Purchases

Less One-time items

Department of Law Estimated Minimum Annual Cost

w

w

functions

University ca

sum marizes the

overheads

salaries and

.0

positions @
$200

id-FY99)

positions @
$500.

(beginning

positions

@

m

0

$6 .5
$6 .5
to $1,5

id-FYO03)

$6 .5

(using

n

1997

costs

0o

FY

BILL NO.

98 salaries

SSSJR 10

for

vary widely and actual transfer

require a more

0

detailed analysis

potential

.0

for

fiscal im pact

standard attorney

(clerical support,

to identify

to the

cost

non-cost schedule
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$381.0
$15.0
$0.0
$32.5
$200.0
$628.5
$508.0
$20.0
$0.0
$39.0
$500.0

$99.1
$45.5
$19-5
$164.2

($91.0)

$1,768.7



TONY KNOWLES, GOVERNOR

J) PLEASE REPLY TO:

O 1031 WESTATHAVENUE SUITE200
ANCHORAGE, ALASKA 99501-1994

PHONE: (907)269-5100

DEPARTMENT OF LAW EAX. (907)276-3697

© |;(I)EOYCBL'JAS'\IHKMBAUI\iLSI:?I'IN(S;‘U ITE 400
OFFICEOF THEATTORNEY GENERAL FAIRBANKS. ALASKA 997074679

PHONEm (907)451-261"
FAX' (907)451-2346

a/pp.0. BOX 110300-DIMOND COURT HO'ui
JUNEAU. ALASKA 99811-0300
February 19, 1997 PHONE  (907)465-3600
FAX (907)465-6735

Honorable Robin Taylor
Senator

Alaska State Legislature
State Capitol Room 30
Juneau, Alaska 99801-1182

Re: SSSJR 10 - Proposing a constitutional
amendment to elect the attorney general

Dear Senator Taylor:

I am sending this memorandum for the record to accompany my testimony on
SSSJR 10 (proposing a constitutional amendment to elect the attorney general). 1obtained a copy
of the packet prepared by Senator Green, and believe that she and her staff should be complimented
for the thorough research they have conducted of the past history of similar proposals in earlier

legislatures.

In order in ensure that ail of the debate at the constitutional convention is before the
Judiciary Committee, I have attached a copy of the debate for the committee files. The debate
includes discussion of whether to have elected officers other than the governor and lieutenant
governor (then secretary of state), and specifically whether to elect an attorney general. Two strong
points were made in favor of the concept of an appointed attorney general. The first point concerned
the nature of the office of attorney general. Those in favor of an elected attorney general
characterized the office as the "attorney for the people." In that connection, ftwas argued that the
attorney general needed a franchise to office granted by the people rather than by the governor. This
concept was strongly refuted by delegate McLaughlin when he said:

The blunt fact is that there isa general misconception as to the function of the
attorney general. The attorney general is a lawyer and his opinion is the
equivalent of any other lawyer®s. Itcan be attacked. Any recommendation
he makes, ifacted upon, can always be attacked in the courts by private
citizens. His opinion isworth the paper it iswritten upon. It3 impressive
upon the state and the officials are bound by ituntil some irate taxpayer
attacks itand the actions taken under the authority of it, and the courts can

promptly overrule it

POSITION PAPER
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Minutes of the Alaska Constitution Convention at 2196.

The attorney general is the governor 3 chief legal advisor. In this capacity, he advises
not only the executives, but the principal department heads and state agencies under the governor 3
supervision. By enjoying the confidence of the governor, the public interest is benefited by a
consolidated law office that is both efficient and economical.

The second point made related to accountability of the government to the people.
Convention delegates were prepared to make drastic changes from the diffused form of government
provided through the Territory of Alaska. You will recall that many basic state responsibilities were
under federal agency jurisdiction. The governor, collector of customs, adjutant general, U.S.
marshal, judges, district attorneys, and other officials were federal appointees. To dilute the
authority of these federally appointed officials, the territorial legislature provided for a number of
locally elected officials including the attorney general, treasurer, highway engineer, and
commissioner of labor. As a result of this fragmentation of authority, no single officer was
accountable for the performance of government. The rationale foraminimum number of elected

officials was expressed by Delegate Lundborg as follows:

We inour comnittee felt that itwould be the wishes of the majority of the
Convention to have a strong executive. By that we did not mean a dictator,
one who would get into power and be the absolute power in the state, but one
who through appointive powers would be able to select his co-workers down
through the various offices so that when the state$ functions would be
successful, we could say thatwe had a good governor, and when they would
not be successful we would know who to blame and could vote accordingly

at the next election.

Minutes of the Constitutional Convention at 2217. | submit that these reasons have continued
viability over 40 years after they were expressed.

I offer the following comments concerning specific provisions of the resolution:

(1) The Judiciary Committee should carefully consider sec. 2, which prohibits the
governor from reorganizing the Office of the Attorney General. This would leave organization of
the office entirely up to the attorney general and to a lesser degree, the legislature, which can
influence organization by prescribing certain duties by law. This insulation of the attorney general
may be desirable to preserve independence, but itmay also create a wall between the governor and
his lawyer that cannot be crossed. This could cause the governor to establish separate counsel within

the OFfice of Governor and other principal departments.

(2) Section 5 of the resolution provides that the legislature may prescribe additional
qualifications for the Office of the Attorney General. Proposed sec. 28(a). This provision is



Hon. Robin Taylor February 19, 1997
Page 3

exceedingly broad, and tends to hand to the legislature a power that is not given for other statewide
officeholders. This provision needs some discussion in committee to develop the intent of the

sponsor.

(3) Section 5 also contains a provision that will fundamentally alter the
responsibilities of the attorney general. In proposed sec. 28(c), the attorney general is required to
defend the state, state agencies, public corporations, or a state public enterprise. No mention ismade
of the power of the attorney general to bring suits on behalf of the state. This omission should be
remedied. If the legislature fails to prescribe other non-litigation related duties for the attorney
general, the office will devolve into an agency exclusively engaged in litigation on behalf of public
agencies. This would be similar to the U.S. Department of Justice, which may have the unintended
effect of hastening the establishment of agency counsel in the various principal departments who
would be responsible for general advice to agencies not involving litigation.

(4 The resolution may have the unintended effect of expanding the powers of the
attorney general concerning representation of public entities in civil matters. The listof entities to
be represented by the elected attorney general mentioned insec. 28 (c) could be interpreted to include
state special service areas, and state chartered corporations not currently represented in litigation by
the Office of the Attorney General. For example, the Alaska Railroad Corporation and the
University of Alaska are typically represented by separate counsel.

(5) The requirement to defend violations of state criminal law including infractions
and violations may have the unintended effect of shifting to the attorney general the burden of
prosecuting motor vehicle, traffic and other minor offenses charged by municipal peace officers.
This would have a significant fiscal effect on the budget of the Office of the Attorney General.

The department has prepared and will separately submit a fiscal note outlining the
increased appropriations needed to implement the resolutions.

Thank -you for the opportunity tocomment on the resolution.
Very truly yours.

BRUCE M. BOTELHO
ATTORNEY GENERAL

James L. Baldwin
Assistant Attorney General

JLB:clh
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been the function of all secretaries of state and that is the
implication of the title. It is a broad general policy-making
situation and also a program-arranging situation, and it 1is
second in command to the governor. Now 1 think that you could
either make that office as effective or as ineffective as the
legislature and the governor desire it to be, but in the
concept of the strong executive, we had the concept of a
strong efficient second-in-command.

BUCKALL.W: One more question. Don"t you feel that you would
get a better secretary of state if the governor was allowed to
appoint the secretary of state subject to approval by the

senate?

V. RIVERS: Well, Mr. President, there we come back again to
that problem of just how strong should a strong executive be.
Theory and the ideal say that the strong executive should be a
governor elected with the appointive power of all other
officials. That has, we believed in the Committee or some of
us did, there are exceptions, that that had a disadvantage in
that there was no particular individual known to the people
who had been exposed to the elective process being prepared to
succeed to the governor, and we also felt that the people
wanted an expression in the matter of just more than one
individual as their elected representative. We also felt that
an elected representative would make a better second-in-
command in the absence or the death of the governor, that he
would have then been elected by the popular will. So whether
I believe or not that the lieutenant governor should be
appointed - personally, my stand was against just the one
single elective head of government, the governor.
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HELLENTHAL: I hesitate to talk on this because | think this
is a wonderful enactment, and this is the only amendment that
I have to offer to the entire matter, but I think it is basic.
Now, therefore, I should like the indulgence of the delegates.
Now, at the outset | favor a strong executive, never an
absolute executive, and 1 don"t think that the amendment would
call for an absolute executive. I favor that the attorney
general be appointed, that all other department heads be
appointed, and 1 have no othev amendment to offer. I do not
intend to follow this up, to use this as a play to get the
attorney general elected, no. I believe in a strong
executive. Now, this proposed proposal has many implications.
Mr. Buckalew used the word "deal™ several times, and the
political implications are not encouraging in this proposal.

PRESIDENT EGAN: Do you mean in this section?

HELLENTHAL: In the committee section, yes. I dispute the
fact that the secretary of state would be elected by the
people, which was stressed. It would not be exactly by the
people. It would be a package deal. You would have to take
him along with the governor, kind of a "buddy"™ system in ts.e
state, and the people would have nothing to do other than lo
elect their delegates at a caucus to the political convention,
which would choose the "buddy"™, and 1 don"t think that is very
good. I don"t think that is very good at all. Another point
is this: It is a unique plan. Only one state in the entire
United States seems to favor this system. Now, seven or
eight, it is true, elect their secretary of state, but the
"buddy"™ system is only found in one state. Now, why not just
simply, and 1 don®t think language 1is even necessary in the
constitution, why don"t we just let our governor hire someone
to help him and fire him when he does not want him. Let him
hire such other administrative assistants as he wants. What
is wrong with that? It is conceivable that these pals might
split up some time, that has happened before in politics, and

go in different directions. Then where would we be? 1 don"t
particularly like this amendment, rather this section, and I
don"t think the alternative is despotisnm. I think that if we

permit the governor to hire his assistants that we will secure



efficiency; we will eliminate a tendency towards a rather
undesirable political scheming process, and | think that we
w-ill bring about much better government.

PRESIDENT EGAN: Is there anyone else who has not been heard
who wishes to be heard? Mr. Harris.

HARRIS: Being on the Committee that helped devise this plan,
that we are now working over, we took quite a few things into

consideration before adopting this particular plan. In the
first place, under our apportionment article, which we knew
something of before we adopted this plan, there has to be some

succession.
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NORDALE: Mr. President, | feel too that this should be given
a little more thought, but 1 would like to say this: When we
started, and I think the Committee members will agree with me,
we were quite pleased with New Jersey because we felt it was a
modern constitution and in New Jersey the governor 1is the only
elected official. No other official is mentioned, |1 believe,
except for perhaps a limitation on his being removed from
office or something of that sort. But feeling that perhaps
there were people in Alaska who felt that they wanted to elect
the lieutenant governor or the succeeding officer, we
introduced this 1idea of having two people who would run
together, and so we devised this particular system to try to
keep from weakening the governor and still please the people

who might want to vote for his successor.
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NORDALE: Mr. President, | seem to be doing a lot of the
talking. One of the reasons we called this particular
official a secretary of state was that we did not want to have
a lieutenant governor sitting and doing nothing. Now 1if you
don®"t let the legislature prescribe something for him to do,
he is going to be, in effect, a lieutenant governor, and the
legislature could very well set up a department under somebody
who is not called a secretary of state who would do all the
work that a secretary of state normally does, and we would be
right back with a lieutenant governor that most states are

saddled with.



McCLAUGHLIN: Mr. President, 1"m in favor of Mr. Buckalew"s
motion to strike that on the theory that if we are going to
have a strong executive, 1 believe that the executive should

not be burdened with a crown prince who substantially would be
dictated by the
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body that runs or supports the governor. Normally, that
second-in-command is someone who is picked, not because of
ability, but because of political considerations. He
inevitably will come from a different part of the state, or



appeal to that class of voters which the candidate for
governor does not appeal to. It"s a history of the Vice
Presidency, and 1 suspect it would be the history here. We
would not have as a successor a strong secretary of state; he
would make a poor governor largely because the consideration

of his selection would be political. On the other hand, |1
believe that the governor has a right, after election, to
appoint him; 1 also believe in conformity. I also believe

that if we are going to have an elective governor that he
should appoint every member of his cabinet, and that includes

the attorney general. That 1is, you give him the power, 1if you
vote"tor him ana mm aTone, and not on the basis of the man
who 1s supporting him, 1 believe that you will get an

independent strong governor. And if you give him the power to
appoint all of his cabinet, then in effect what you have done,
you make him run on his record, but if we are going to talk
about a strong executive and then dilute the thing by
permitting every other cabinet member to run, you haven®"t got

a strong executive at all, and apparently many of the
decisions that we made here prior to this have been based upon
the assumption that we should have a strong executive. I will

vote for Mr. Buckalew®s amendment on the theory that it will
make the executive strong.
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it appeared that, at least the feeling was drawn out th

(original copy illegible) whole proposal had almost been

wrecked. I believe that (original copy illegible) tion can be
changed so it will be acceptable and for tha (original copy
illegible) 1 would like to have the reconsideration at this

time with (original copy illegible) possible amendment
afterwards if the section is retained.

PRESIDENT EGAN: Is there further discussion? Section 6 1is
now before us once more. Mr. Boswell.

BOSWELL: I would like to trace the evolution of this
particular article through the Committee. Our first decision

was, should we have a lieutenant governor? We decided that
was a luxury which we could not afford in this new state. So
our second decision was to try to set up a working successor
to the governor, and it seemed a logical choice would be the
secretary of state. Our third decision was regarding the
election, whether this secretary of state should be elected or
appointed, and we felt it would be a little more democratic,



more acceptable to the public, give them more to say, if he
were elected. Then the question was, how can we elect a
secretary of state and be certain he would be compatible with
the governor and be of the same party as the governor. [
asked Mr. Cooper this question on his previous amendment, how
he could expect this elected secretary of state to be of the
same party and he could not answer. I realized | was tossing
him a curve at the time because we could not answer 1it; so
that was why we came up with this particular section and we
decided then that we could accomplish the purpose we were
after by nominating the secretary of state and the governor
separately and pairing them to run in the final election so
that we would at least be certain that they would be of the
same political party, and 1 think that is the important thing
on it. It would be obvious to all that if we had a governor
of one party and a secretary of state of another party that
they could not only not work together, but there would be
terrific confusion if that secretary of state ever succeeded
to the governor. I think when the people of Alaska have this
opportunity to nominate a secretary of state and realize the
important position that he holds, they are going to be very
careful of the man they nominate, and 1 don"t think he will be
the type of man that Mr. Buckalew would have us think he would
be. Now if you think the Committee approach has been

illogical or if you want to "buy a pig in a puke™, support Mr.
Buckalew®"s amendment. If not, 1 think the committee proposal
has merit.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I seconded Mr. Buckalew®s motion and | have
always felt that Section 6, as worded for the reasons that we
stated yesterday, injects an undesirable element in our
constitutional government, and as far as a "pig in a poke",
and 1 want to direct my remarks solely to that. There 1is an

endment on the desk
2 g+ r;‘+++
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which reads as follows: "That Section 6 be stricken and the

following substituted: "There shall be a secretary of state
who shall have the same qualifications as the governor. He
shall be appointed by the governor. He shall perform such

duties as may be delegated to him by the governor. He shall



p*erform such administrative functions as are prescribed by
law®." The amendment goes on and deletes the words "person
elected” in line 12 of Section 7, and that 1is all there is to
it. Now that amendment prescribes a constitutional secretary
of state. The reason for that is so that the order of
succession is preserved. It makes him an appointee of the
governor, so the objection as to political faith 1is
immediately removed. He will be of the same political party.
It makes him a working secretary of state, because as far as
executive duties are concerned the governor may delegate some
to him. Administrative duties which of course do not infringe
upon the executive may be prescribed by law. That avoids any
conflict between a secretary of state working contrary to his
governor, so this amendment preserves the order of succession
exactly as it was in the original proposal, except only that
the secretary of state is an appointive official, but the
order of succession is preserved. Everything of the original
proposal is preserved, and it is not "a pig in a poke"™. There
are other equally, 1 think, desirable alternatives. There is
no magic about this thing. It is very simple. In answer to
Mr. Marston®s statement, || am quite sure by 12 noon we will be
all through with this thing. We could adopt many healthy
proposals in that time, too, all of them better than the
present Section 6. I have talked to other people who have
equally sound alternative methods, none of which require
huddles or delay, very simple, very clear and generally
unobjectionable, so | say that if we do reconsider this

matter, there are sound alternates and 1 do think though, that
the present section or the section that was submitted to us

must be improved.
PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, it appears to me that the only
difference between Mr. Hellenthal®s proposal as he has talked
about it here, and the committee proposal 1is the point as to
whether the secretary of state is going to be elected or
whether he 1is going to be appointed. I am afraid we are going
to get ourselves 1in a box here if we vote on the motion to
reconsider. I am afraid we may be foreclosing the possibility
of considering Mr. Hellenthal®s amendment. I am wondering if
it might not be more orderly to hold the matter of the
reconsideration until after we have heard Mr. Hellenthal"s



amendment. I am afraid we will be in the same position we
were 1In yesterday where we struck certain language and then we
had to have an amendment to put the same language back in. As

it now stands, we have stricken Section 6. If we take the
motion to reconsider and if that
-kieit' Kk'k-k'kKk-K'k
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motion to reconsider is against Mr. Buckalew®s amendment, we
will be in the position then of having failed to strike the
section and then we have another motion come along to strike
the section over again. It seems to me that the primary
question at the minute is whether the body does or does not
want an elective secretary of state.

PRESIDENT EGAN: Mr. Londborg.

LONGBORG: Mr. President, | would like to speak another word
for the committee proposal as we drew it up. As 1 see the
difference in the remarks now of Mr. Hellenthal and his would-
be secretary of state, and the one that the Committee provided
for, is this, of a time element as far as when the governor
picks his partner. In other words, has the Committee made it
possible that the governor would have a perfectly compatible
working partner; he would choose that man or the party would
work together and pick that man before the election, or if the
law so provided, he may be picked in the primary to be the
running partner of the successful nominee of the primary for
governor. Now, as | see it, the pressure that is going to
come upon the governor in selecting a secretary of state will
be just the same as the pressure if he were to pick him before
he was elected as governor. This man that will be selected as
secretary of state after the governor is elected, will be a
man who can take over the governor®s office for a period of
three or three and one-half years, maybe even more should the
governor die. You can be sure there 1is going to be just as
much pressure on the governor to attach on to him somebody the
people don"t want but somebody to whom the party owes a debt;
but 1f you have the secretary of state as just a working man
and not succeeding to the governor®s chair, that would be a
different thing, but if he is to fall in line for the
governorship, then we stand the chance of having a person
become governor for a period of one. two, three, three and
one-half, and a day short of four years. The people would as



a whole perhaps reject just because of some pressures put upon
the governor to put that man in as his secretary of state. [
think the fair way to the people would be to have that man
along with the governor on the general election ticket. Then
if we don"t feel that the governor chose wisely or the party
chose wisely, they can both be rejected. The people have a
choice. I can see that the strong executive would be one that
would just pick all of his own men and those he doesn®t want,
he just throws away, but 1 think there are going to be
pressures upon him in the selections, and that is one pressure
that can be revealed before we take the whole "poke™. We are
going to know what we are getting and they can be accepted or

rejected as a team.



2135
becoming governor? For your information Mr. Rivers, 1°11 give

you the names. Thomas Dewey, Alfred E. Smith, Herbert Lehman
and Franklin Delano Roosevelt.

PRESIDENT EGAN: Mr. Armstrong, would you take the Chair?
(Mr.  Armstrong took the chair at this time.)

EGAN: Mr. Chairman, 1 would like to say that I realize that
the Committee on the Executive has put in a lot of days, a lot
of hours, just simply a lot of time on this particular
question. What they have come up with they feel 1is the best
that is possible. I know that and give them every credit and
I have respect for their feelings, but | have not been
completely in favor of this type of provision at any time
since it was under Committee discussion. I am opposed to
having the man who would be next in line in succession to the
governorship not actually elected in some manner by the people
of the new state. I would like to say as to that that 1 also
have that feeling with relation to the Vice Presidency of the
United States, that 1 am not in agreement with that particular
means that we now use and have used all along through our
history in providing for the Vice President of the United
States. This feeling does not conflict at all with my feeling



on the national level relative to that question. I feel that
as Mr. Victor Rivers has stated, that if such,an amendment -

I voted for the deletion of Section 6 - with that feeling 1in
mind, that actually a secretary of state won"t be running for
any office. The people won"t have one thing to say about who
shall be secretary of state under Section 6 as | read it.
Someone will choose that particular man and he will become as
Section 6 reads, "the governor of the State of Alaska."™ Now,
if as Mr. Victor Rivers has stated, he will offer an amendment
that will definitely guarantee to the people of Alaska that
the man who will become secretary of state will be elected by
the people in a primary election, then | would agree with
going along with Section 6 if I knew that that particular
amendment was going to be offered, and that we were going to
have a chance to vote upon that. I also don"t agree with the
line of succession, with the secretary of state being
appointed. I can see no reason why we should not have Section
6 as It i1s as well as accepting an amendment that would allow
the governor to pick his own successor. I am not any more in
agreement with that than | am with Section 6 as it is written
now. In thinking this over, I am also not in agreement with
having an amendment produced that will let the direct line of
succession go from the governor, say in the manner that was
suggested, that the secretary of state i1f the governor died,
would call the legislators into session and then they would
select the governor. I am not in agreement with that because
the people do not elect the representatives to the
legislatures and their senators with the idea that one of
their number will become the governor of Alaska. I think that

the best 1i1dea so
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far that 1 have heard is this particular proposal that we
nominate, at least give the people some choice in the matter,
it will be a real choice. Let them nominate the man who will
run in the package with the candidates for governor in the
general election. I think that that would be a proper means
of allowing the people to elect their governor and also the
successor to the governor. I would go along wholeheartedly
with such a proposed amendment. That is my feeling on this
question, and if I knew that that amendment was going to be
adopted, 1 would then vote against the motion to strike

Section 6 from the proposal.



Another thing is that the voters become apathetic as time goes
on and pretty soon you
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have a small percentage of people electing your officials,
whoever they may be. One reason 1 don®"t think we should be
too fearful of the governor®s making a bad appointment 1is that
we are giving him the authority to make all the other
appointments. The secretary of state is actually an
administrative official, really. Normally he has a lot of
administrative functions, just as our present Secretary of
Alaska has. He does not have to necessarily have the
qualities that would make him a good governor, although he
should be in very close touch with the governor as he would be
under our thinking here, so that in the event of an emergency
the executive department would continue to run smoothly when
the governor was absent. So there is a good deal to be said
on both sides, and so it seems to me it does boil down to just
one thing, do we want the people to elect this man or do we

want him appointed?



GRAY: "1l speak once and forever more on this subject. To
me, | feel that the Committee®s plan is the best. We are

talking about one thing,

we are talking about the governor and

his successor. The probability of a successor 1is possible but
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in general we can assume that the elected governor will carry
out his term. There is a great deal of emphasis placed on the
.secretary of state cecoming the governor. Now what we are
talking about is efficiency in the state government, and we
are selecting our man by the voice of the people and they are
selected on a popularity basis with efficiency as a second
regard.. We try to get the most efficient man that is popular.
In the Committee plan | do believe that you will receive the
most efficient secretary of state, because if he is selected
and if he 1is unpopular, it will be a detriment to the man
running as governor. I believe like Mr. Nerland, | believe
that in selecting a secretary of state we must select him for
popularity but primarily for efficiency, which is the purpose
of the whole executive department.

PRESIDENT EGAN: Mr. Coghill.

COGHILL: Mr. President, 1 support the Buckalew amendment and
in turn the proposed amendment which Mr. Hellenthal 1is trying
to submit. I feel that this issue 1is entirely a political
issue within parties. I can see that under the particular
system that we have here that we are just trying to pull a
veil over the voters®™ eyes as to allowing them to elect a
secretary of state because 1t ties them too closely to the

governor. I could see that in a political convention that
this Section 6, as written, would enable a party to set up a
fairly strong piece of political machinery. I can*t see where

the primary election would do so good because we all know
there are factions in political parties, and you know that
from time to time in our past history we have had very strong
feelings and splits in both major parties in Alaska, so | can
see where we would have a strong man of one faction running
for secretary of state and a strong man of the other faction
running for governor, and if they were tied together

7140
in the general election it would not give you your Utopia of a
strong executive. I feel that by appointing, that your

governor-elect or your governor that becomes elected, would be
more or less the leading figure of the pulitical party that
gained control of our government, and feel that to thisendhe
should have the prerogative of choosing his own cabinet or

major officials.



NORDALE: Mr. President, 1 think that Mr. Davis put his finger
on the problem when he said it was a matter of do we want to
elect a secretary of state or do we want to appoint him. I am
not too sure just how strong my convictions are, but 1 would
like to say this, that one of the problems that has faced most
of the states, and I think one of the reasons why there has
been a swing away from elected officials is that for one
thing, as the years go by the ballots become cluttered with
elected officials. Of course, ours does not look as if it
would oe in much danger, except we do have our election of
senators, representatives, and at least three members of
Congress to elect plus initiatives and referendum and all that
sort of thing, but the swing toward the appointment of
officials has been to keep some sort of coordination in
government. Any man elected by the people 1is pretty
independent, and that is why you have a lack of coordination
in government where you have a lot of elected officials.



SWEENEY: I just wanted to say that 1 want to have a secretary
of state elected. I want him compatible with the governor. |
want him nominated in the primary and 1 want him teamed with
the governor in the general election. That 1is all I want, and
I do not believe that it is destroying the strong executive.
To talk about splinters in either party, 1 think if you did
happen to get one from one faction or one from another, it
might be just the thing that would cement your party, and |
hope you vote down the Buckalew amendment.



AWES: I have an amendment, Mr. President.

PRESIDENT EGAN: You may present your amendment, Miss Awes.
The Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Line 18, page 2, strike the words "secretary of
state® and substitute “"lieutenant governor®™; line 21, strike
from "and®™ through word "governor® ending on line 2, page 3;
line 2, page 3, strike "secretary of statel and substitute
"lieutenant governor ™ lines 4, and 5, page 3, strike words

"secretary of state® on both lines and in each case substitute
"lieutenant governor®."

AWES: I move the adoption of the amendment.
mKKk-KKKKKKkK
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PRESIDENT EGAN: Miss Awes moves the adoption of the proposed
amendment.

BUCKALEW: I second the motion.



AWES: Some of the delegates here were perhaps surprised at
the amendment thinking that the idea of a lieutenant governor
had been completely buried. That is what bothered me. I am
afraid that the 1idea of a lieutenant governor was buried
perhaps too soon. The only argument 1 have heard is that the
lieutenant governor does not play too important a role and it
costs money; therefore we should do away with him. Yes, it
does cost something to have a lieutenant governor; you have to
pay him a salary; you have a few extra lines on the ballot;
you have to provide an extra room in the statehouse. When you
come down to it, it costs only a drop in the bucket for the
total cost of running a state. Therefore, 1 think the
question is not what does he cost, but does he serve a
purpose? | think he would serve one very real purpose. I



-igree we should elect a successor to the governor. I think
Alaskans have been so fed up in the last 50 or 75 years with
appointive governors that they don"t want to hear the word
again. However, it bothers me considerably to elect the
secretary of state. I don"t think we should put over what
some people call a package deal and give the people the form
of electing a secretary of state without the choice. On the
other hand, to elect the secretary of state independently, we
know there are not only different parties in Alaska but there
is a lot of factionalism in the parties, and if you get a
lieutenant governor who is of a different faction than the
governor, because he isn ™ too effective while serving as
lieutenant governor it would not make too much difference, but
the secretary of state is right-hand man to the governor, and
if you get a secretary of state who is of a different party or
of a different faction in the same party, he can hamstring the
governor and make our whole government ineffective for the
whole four years he is in office, and 1 think the fact that we
want a strong executive makes the problem even more pressing,
and therefore 1 suggest that we consider or reconsider, as the
case may be, the idea of having a lieutenant governor in the

State of Alaska.

PRESIDENT EGAN: The question is, "Shall the proposed
amendment as offered by Miss Awes be adopted by the
Convention?”” Mr. McLaughlin.

2147

McLAUGHLIN: I am a bit confused. Would the secretary read
the section as it would read if it were amended.

PRESIDENT EGAN: Would the secretary read the section as it
would read if it were amended.

CHIEF CLERK: "There shall be a lieutenant governor who shall
have the same qualifications as the governor. He shall be
nominated in the manner provided by law for nominating
candidates for other elective offices. He shall be elected at
the same time and for the same term as the governor. The
candidate for lieutenant governor who runs jointly with a
successful candidate for governor shall be elected lieutenant
governor. The lieutenant governor shall perform such duties



as may be prescribed by law and as may be delegated to him by

the governor.””

PRESIDENT EGAN: Mr. Riley.

RILEY: I would like to address one question to Miss Awes.

distinguishing between the two titles did you mean to
distinguish between duties in your discussion, Miss Awes?

AWES: Yes, |1 did. I was proposing a lieutenant governor
the traditional sense and then have the usual appointment

in
of

secretary of state by the governor to perform the duties of a

secretary of state.



CHIEF CLERK: "There shall be a secretary of state who shall
have the same qualifications as the governor. New material.
."He shall be nominated in the manner provided by law for
nominating candidates for other elective offices. He shall be
elected at the same time and for the same term as the governor
and the procedure prescribed by law.” Delete the word
"election". "The procedure prescribed by law for general
elections shall provide that the electors in casting their
vote for governor shall also be deemed to be casting their
vote for the candidate for secretary of state shown on the
ballot as running jointly with the respective candidate for
governor. The candidate for secretary of state who runs
jointly with the successful candidate for governor shall be
elected secretary of scate. The secretary of state shall
perform such duties as may be prescribed by law and as may be
delegated to him by the governor.”

PRESIDENT EGAN: The Chair feels that the question that was
asked by Mr. Kilcher was, are there any other necessary

amendments to the following sections in order to make them
conform completely with Section 6 as it is now written. Is

that right?

2158
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signify by saying "aye"™, all opposed by saying "no". The
"ayes" have it and the proposed amendment 1is ordered adopted.
Are there amendments to Section 14? Mr. Barr.

BARR: Mr. President, | have an amendment to insert after
Section 13. It is on the Secretary®s desk.

PRESIDENT EGAN: Between Section 13 and Section 147
BARR: Yes, it will be a new Section 14.

PRESIDENT EGAN: The Chief Clerk may read the proposed
amendment.



CHIEF CLERK: "Page 6, line 16, after Section 13, insert a new
Section 14, and renumber the following sections accordingly:
"An Attorney General shall be elected at the same time and in
the same manner as the Governor, and his term of office shall
be four years. He shall be the chief law officer of the
State, shall represent the State in all courts of law, and
shall see that all laws are uniformly and adequately enforced
throughout the State. He shall be legal advisor to the
Legislature and all State officers, and shall perform such
other duties as may be

prescribed by law. He shall be responsible to the Governor

and
the Legislature for the faithful performance of his duties.

The Attorney General shall receive for his services a
compensation fixed by the Legislature which shall not be
increased or diminished during his term of office. He shall
devote his full time to his office and shall not receive any
salary, fees or other compensation from any other source. In
case of vacancy in the office of Attorney General for any
cause, the Governor shall appoint his successor to complete
the term of office with the consent of a majority of both
Houses of the Legislature in joint session assembled, or, when
not in session, a poll of the members may be taken by mail by
the President of the Senate and Speaker of the House."

PRESIDENT EGAN: What 1is your pleasure, Mr. Barr?

BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: "Il second the motion.

PRESIDENT EGAN: Mr. Knight seconds the motion. The amendment
is open for discussion. Mr. Barr.

BARR: Mr. President, as this is rather a long amendment --
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BARR: I have had placed on all the delegates ”desks a
mimeographed copy of the text of this amendment. It is not
the complete amendment showing the lines and paragraph, it 1is
merely the text. It provides for the election of the attorney
general, that 1is the gist of it. He shall be elected at the
same time and manner as the governor. He shall be legal
adviser to the legislature and all state officers, and shall
perform such other duties as may be prescribed by law. It
outlines his duties and it provides for his replacement in
case there is a vacancy. Now, 1in presenting this amendment, |
do not go against the thought of the Executive Committee 1in
that we should have a strong executive. Some people will
think so. I went along with their committee report and I
still do not disagree with it; however, the reason | decided
finally to put this amendment in was the fact that | met
innumerable people, speaking to them privately, who thought
that the attorney general should be elected. In fact, they
stated it in broader terms, they said they would like to elect
more officials than the state governor. None of them stated
that they wanted to elect as many as we have now, that they
wanted to reduce the governor®s power, but they thought they
should elect enough so that they felt they had a hand in the
government themselves. I felt that if another official should
be elected, it should be the attorney general. Why the
attorney general? Because all these other department heads
are there expressly to carry out the governor®s program and
should agree with him in every detail on his policy. That
makes up a good working team. The attorney general also
should work with the governor, he 1is the governor®s legal
counsel and the legislature®s legal counsel and also counsel
for all the department heads, but he has one other duty that
does not quite conform to the usual idea of a department
head®s duty under administration and that is, he 1is called
upon to interpret the law at times. That is a semi-judiciary

function, 1 would call it, although it"s not final. It is a
temporary decision and may be taken into the courts. In
interpreting the law, he should be impartial. Many times, of

course, the governor might ask him to interpret the law to be



sure that he is on the right ground when he proposes
something. In case we had a governor who wanted to bulldoze
something through anyhow, if it were a littlebic
questionable, the attorney general might feel that he was
obligated to the governor if he were appointed and his opinion
might be biased a little bit. I wouldn"t saythat he would
flout the law, but he could be biased a little bit to either

one sidet&; the other.
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And even if he were entirely honest and tried to render an

impartial decision, I1"m afraid his conscience would hurt him a
little bit because he was obligated to the governor and went
against the governor®s wishes, so to remove him from that
embarrassing position, |1 think that he should be elected. Now
I grant you in electing any man we cannot be sure that we will
get a good man, and on the other hand, by appointment we
cannot insure that we will get a good man, but 1 believe that
if we are going to elect another official because the people
want it, then it should be the attorney general.



McLAUGHLIN: Mr. President, | voted against the governor and
secretary of state as co-runners on the belief that we had
merely one elective office in the executive arm and that would
suffice, because my other voting had been predicated, and
other proposals had been predicated, on that belief we were
going to have a strong executive. This 1is merely the
introduction to other offices. I notice we have a Delegate
Proposal No. 45 submitted by Mr. Barr, and wehave a Delegate

FroResgl,No- 44 also,
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providing for the election of a commissioner of labor. If we

yield ground in one respect, we might as well elect our
commissioner of welfare, our commissioner of education, and
having provided those, |1 feel that we should go right down the
list and completely dissipatethe theory upon which the voting
has taken place. It was with reluctance thatl even voted 1in
favor of the secretary of state as a co-runner for the
governor. I am violently opposed to the election of the
attorney general. I don*"t think the election of him
accomplishes any purpose. The blunt fact is that there is a
general misconception as to the function of the attorney
general. The attorney general is a lawyer and his opinion 1is
the equivalent of any other lawyer's. It can be attacked.
Any recommendation he makes, if acted upon, can always be
attacked in the courts by private citizens. His opinion is
worth the paper it is written upon. It"s impressive upon the
state and the officials are bound by it until some irate
taxpayer attacks 1t and the actions taken under the authority
of 1t, and the courts can promptly overrule it. There 1is a
misconception about the function of the attorney general, his
functions are not quasi-judicial. He 1is another attorney
giving an opinion, and i1f you could assure yourselves that he



wouid have the wisdom of a deus, those lawyers don"t exist in
Alaska as it has been evidenced by the variety of opinions ex
pressed here before this body. I do oppose it, 1 think if we
are going to have an attorney general, the power should be
vested in the governor to appoint him, and that is without any
screening by any judicial council or anything of the sort. If
you"re going to elect him, elect him, but by and large if
you"re creating a strong executive, then give him the power to
appoint his own attorney general. The discrepancy has been
pointed out in New York under the series, Governors and
Administration of New York, which is put out under the
American Commonwealth Series, 1it"s pointed out that because of
the fact that the attorney general 1is an elective office under
the constitution, that 1is, the governor, in substance, has to
rely on a legislative act passed in 1900 authorizing him to
have private counsel. You®"re putting a diverse and possibly a
discordant element into the executive branch. It isn"t
necessary. The courts can protect the government from the
opinions of an attorney general appointed by the governor, and
that attorney general does, iIn a sense, bear the sanme
relationship to the governor as any attorney bears to his
private client. It is an attorney-client relationship and the
relationship has to be based on faith and personal selection.

I would strongly recommend that there be no other elective
offices in the state.
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PRESIDENT EGAN: If there is no objection, the rules will be
suspended and Mr. Barr may have the floor on personal

privilege.

BARR: I want to explain that since it is very clearly the
intention of this body to have two elected officials, there is
no point in me introducing this other amendment and holding up
proceedings. I never intend to hold up proceedings at all. I
realize the shortness of time here, so I will not introduce
that amendment at this time, although in my own heart, I
believe that we should have an attorney general and
commissioner of labor elected.



SUNDBORG: I would like to know if we are creating anywhere 1in
this constitution the office of the attorney general? And 1
ask i1t because in our article on direct legislation there is a
provision that petitions for referendum and recall and the
like, shall be filed with the attorney general who shall
certify it to its sufficiency as to form, etc. Since we have
not created that office, and | don"t believe we should do it
by indirection by assigning duties to the man whose office has
not been created, 1 would like to be recognized at the end of
this statement under the item of personal privilege, to make a
motion and the motion would be that the rules be suspended and
the Committee on Style and Drafting be instructed to make a
substantive amendment in the article on direct legislation to
provide that wherever the words "attorney general™ appear,

that they be changed to "secretary of state". I wonder if all
of you recognize what the problem is. I think we have now
agreed that in the executive department we are going to have
one other officer at least besides the governor. He will be
called the secretary of state. I wonder if all of you
recognize what the problem 1is. I think we have now agreed
that in the executive department we are going to have one
other officer at least besides the governor. He will be
called the secretary of state. It occurred to us in Style and
Drafting that it would be entirely proper that the secretary
of state should be the officer of the state with whom
petitions under the initiative and under the referendum should
be filed, that if he required legal services in order to
satisfy himself that they were sufficient as to form, etc., he
could get them from whatever officer of the state might be

provided by
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legislation or otherwise for that purpose, but I think we are



probably being inconsistent and maybe we are making a mistake
if we set up duties for an official called the "attorney
general™ and don®"t set up the office itself in the
constitution.






The Attorney General shall be appointed by the Governor
from two or more qualified persons nominated in the same
manner as judges by the judicial council. He shall have been
-admitted to practice law in the State and shall have the other
qualifications prescribed herein for heads of principal
departments and shall be subject to approval by the
Legislature in a similar manner.

The Attorney General may be removed by the Governor with
the consent and approval of both houses of the Legislature
meeting jointly.1l Renumber successive sections to conform to

the above insertion."
V. RIVERS: I move the adoption of the amendment.

PRESIDENT EGAN: Mr. Victor Rivers moves the adoption of the
amendment. Are there copies available for the delegates? s

there a second to Mr. Rivers®™ motion?
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HARRIS: I second the motion.

PRESIDENT EGAN: Mr. Harris seconds the motion. The matter is
open for discussion. Mr. Victor Rivers.

V. RIVERS: Mr. President/ this matter of the office of
attorney general came up for a good deal of discussion in
connection with the strong executive and in connection with
the matter of having some screening for the man who would be
the attorney general. Some ofthe Committee felt that it would

interfere with the strength of the executive. Others of the
Committee felt they wanted to see the attorney general
elective and not removable by the governor. It seemed that

the only thing that was of main concern to a great many of us
was that while we recognize the value of the strong executive,
we are not naive enough to think that the governor who is
elected will not have certain obligations, commitments,
endorsements to meet when he goes into office. We realize
that on all the other department heads there may have to be on
his part some compromise with his desires under this plan as
we have 1it. We did, however, want to try to eliminate any
matter of the return favors or endorsements or obligations to



the man who he appointed as attorney general. We are trying
to remove that particular office by a screening processwe
have set up here, so the man who went in there, his
appointment would be based on merit and not on any other
consideration. As you will note, we have recommended that the
attorney general be screened by the Legislative Council 1in
regard to his qualifications, that two or more be screened in
accordance with the requirements to fill the job
satisfactorily both on the basis of qualifications andon the
basis of the governor®s desires. The only intent in this 1is
that the attorney general shall be one who 1is appointed not
from the point of view of any obligations from the governor to
him, and also the other intent is than the attorney general
cannot be removed by the governor without also the approval of
the legislature meeting jointly as they approved the
appointment of the attorney general at the time he was
actually put into office. He would be removed in the same
manner, and by that manner only. There has been a good deal
said here about diluting the power of the strong executive. [
am of the opinion that perhaps a governor going into office
where he had to make a large number of appointments, where he
had been supported in his campaigns by many individuals who
might be men of high degree of competence or average
competence, 1 would be of an opinion that a governor in that
position would probably welcome the possibility of the chance
of appointing one office in such a manner that he would not
have to repay any obligations or indebtedness or favors 1in
that particular appointment. I for one feel the attorney
general®s office should nave removed from it the need for
making any concession to competence or qualifications because
of political support on the part of the applicant to the
governor in seeking election. That is my opinion and I feel
there 1is sound justification for that opinion. I realize
there are many divergent opinions here on that subject.
irkie-K KK KKk-k-ir
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PRESIDENT EGAN: Is there further discussion? Mr. Buckalew.

BUCKALEW: Mr. President, from the beginning | would like to
state that 1 don"t like this proposal. The first objection I
see is that we are shoving off on the judicial council a
function that is not one of their duties. The judicial



council was created by Mr. McLaughlin®s department. He set up
a.judiciary. Now we are going to let Mr. McLaughlin®s
department select an attorney general. Not only does the
eattorney general have to be approved by the judicial council,
the attorney general then has to be approved by the
legislature. If the governor wants to remove him he has to
get the consent of the legislature. Now, I don"t think this
matter would even have come up if we had not discovered that
the initiative and referendum article referred to the attorney

general. The reason 1 bring that up is that 1 think Mr.
Sundborg had an excellent suggestion that we just insert the
words "secretary of state”™. That 1is probably one of his

functions. That 1is the only reason | think this business came
up. We decided yesterday that we were not going to elect the
attorney general. The argument put up by the Committee was
they wanted to have a strong executive and today they are
going to water it down a little. I think we ought to be
consistent and vote this amendment down.

V. RIVERS: I rise to a point of order. I stated this matter
had been discussed some time ago in Committee. It did not
arise yesterday. This amendment was prepared during the time
of that discussion. I also object: to referring to any
department of this constitution as being the department of
some one individual. I don"t believe it is either Mr.
McLaughlin®s or mine or anybody else®"s; it is the constitution

of all the people of Alaska.

PRESIDENT EGAN: Mr. Harris.

HARRIS: I was going to correct Mr. Buckalew, but since Mr.
Rivers has already done so, I will only state that 1 would
favor this amendment. We talked about this quite a bit 1in
Committee, and it is a check on the governor. It makes a bit
of difference when the attorney general®s word becomes law.

It actually 1is law, unless it 1is disputed in court and found
to be not exactly as it is supposed to be, then it is used as
law. Therefore, we feel the attorney general should be a
qualified man and in order to insure that his qualifications
are up to par we needed some type of screening process. Now,
we did not screen the man because we wanted to connect him
with the judicial department as Mr. Buckalew suggests. The
only reason for using the judicial council we feel is that the



LONDBORG: Mr. President, as it has been mentioned, this 1is a
minority report from the Committee, and 1 think it is only
right you hear from some of the rest of the Committee
regarding this. We in our Committee felt that it would be the
wishes of the majority of the Convention to have a strong
executive. By that we did not mean a dictator, one who would
get into power and be the absolute power in the state, but one
who through appointive powers would be able to select his co—
workers down through the various offices so that when the



state"s functions would be successful we could say that we had
a good governor, and when they would not be successful we
would know who to blame and could vote accordingly at the next
"election. Mention has been made not only here on the floor
but also the same argument in the Committee that the governor
would have certain obligations and would be expected to lean
toward that obligation in the appointing of an attorney
general, but I can"t help but feel that that same trend of
thought would run right down through the other departments,

and | believe that there are other departments under the
governor that are of equal importance and if the governor 1is
going to bow to party obligations or other obligations 1in
selecting of the attorney general, he will do the same thing
all the way through his other department heads, and we won-"t
have a man in there that we can be fully proud of, and | think
we are going to want to elect a governor who will be able to
stand o his own two feet and appoint the men that he feels
should be in the office. I think if he is that type of man he
will not only be respected by one party but by all of the
people of the state. As far as the removal 1is concerned, if
we worry that the governor may remove the man at will, if that
is not best, we can always insert that he be removed with the
consent of the legislature, that 1is another matter, but as far
as the appointing is concerned, 1 think that is vital right
now. As far as screening is concerned, | can see that it
might have been good in the past to have the nominations for
attorney general screened some way before they even face
election by the people. Be that as it may, | think i1f we
elect a governor it is his duty to screen and select a good
attorney general. That is part of his job. We are electing
him to do that very thing, and if he fails to select a good
attorney general then he is that much more a failure as a
governor, and he will stand that test in the coming election.
If we feel that the attorney general must be screened so that
we have the best possible attorney general, 1 think it is also

2223

necessary that the head of the department of education, head
of the department of welfare, health and labor, and all the
other department heads be screened by somebody so that this
governor gets the right men in his cabinet, so to speak. |
certainly feel that he should be able to screen and select a
good attorney general as well as select the other department



heads. But 1 think there is one thing that is even more
important and we discussed that in the Committee, and that is
the matter of compatibility. We have felt in the past that we
have not had attorney generals who have been entirely in
sympathy with the governor and it has been due to the way the
two have gotten to their office. We elect the one and the
other is appointed out of Washington, and we have seen certain
cases where they have not worked out in harmony. Now, 1if the
attorney general 1is to represent the people alone, then of
course he should be elected, but as he is to work under the
executive department we want a man who 1is compatible with the
governor and with his type of program that he wants to put
over in the state, one thatunderstands the governor, one that
will workwith the governor and ask the judicial council as
set up, not to honor party politics but to work in a
nonpartisan capacity. Yet 1 feel they will not be able to do
that as far as the attorney general is concerned, and | don"t
believe there is any more reason to feel that a judicial
council nominee would be any more compatible than one elected
by the people of the state; if they are going to ask the

governor, "Will this man work with you or will that man work
with you,do you want this one or that one?" You might as well
say, ‘'"Letthe governor pick the man in the first place.” If

they are going to have the liberty to put up a man that will
not work with a governor, then we spoil our whole plan for an
effective administration. I believe, as Mr. Ralph Rivers
mentioned, if we want the attorney general®s office mentioned
at all in the constitution, it would be very simple on Section
16, line 14, after "department™ to insert the words "including
the attorney general®s office.” That would make it very clear
that the governor would have the appointive powers and that
the attorney general®s office would be one that he would have
direct control over. That gives you, | believe, some of the
Committee thinking regarding the attorney general being
appointed by the governor.
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METCALF: I move that it be adopted and ask unanimous consent.

BUCKALEW: Objection.

DOOGAN: Point of order.

PRESIDENT EGAN: Objection 1is heard. Your point of order, Mr.
Doogan.

KNIGHT: I second the motion.

DOOGAN: My point of order is that we have already considered
this matter once, and | take exception to the remarks by the
Chairman of the Legislative Committee in that this body by
their action implied that the attorney general would not be
one of those principal departments. I take exception for this



reason: that 1is, as it was so aptly pointed out by Mr. Davis,
the thing they did not want to do was to set up the attorney
general 3 office in the constitution but it could be set up as
one of the principal departments.

PRESIDENT EGAN: As to the point of order raised by Mr.
Doogan, we did consider spelling out that there be an attorney
general once before in this section, did we not? Mr. Ralph

Rivers.

R. RIVERS: I was about to offer an amendment so | got talked
out of 1it, so it is the first time it has come up.

tRESIDENT EGAN: If this is the first time, the point of order
would not be well taken at this time. Mr. Taylor.

TAYLOR: I was going to raise the same point of order as Mr.
Doogan, but I think 1 am going ro go even further because
there was a specific amendment offered to provide for the
establishment of an elected attorney general.

PRESIDENT EGAN: This does not say though, Mr. Taylor, that he
would have to be an elected attorney general.

TAYLOR: Mr. Barr®s motion to adopt an amendment to that
effect would be.

PRESIDENT EGAN: But Mr. Metcalf®s amendment does not include
anything of that nature, so the amendment would be in order at
this time, Mr. Taylor. Is there discussion of the proposed
amendment as offered by Mr. Metcalf? Mr. Metcalf.

METCALF: I feel that mention of the attorney general®s office
should be made because we have mentioned it in the proposal
under direct legislation, and in initiative and referendum, I

think we mentioned it once or twice there. I am confused as
to whether the senate is to ratify the nomination once every
two years or once every four years. I am in a state of
confusion
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and 1 would like to have this spelled out a little more as far

as this important office is concerned. That"s my feeling on



the matter.

PRESIDENT EGAN: Mr. Taylor.

TAYLOR: May 1 speak on this matter now. I don"t believe that
it Is necessary to put an attorney general 1in there. If you
do that you might as well put all the branches you are going
to have, all the principal branches of the executive
department in because it naturally falls into the category of
one of the principal branches of the legislature, and I think
we considered that the other day. It was felt that it was a
legal department of the executive branch and should not be
necessarily named because the governor would have the right
under our present article to appoint the attorney general who
sets up the legal department of the executive department, and
I can"t see whether if you add that attorney general on there
including the attorney general, you had better put it
including the highway department and all other things. |
think we should leave it the way it is, and the other things
will naturally follow and fall into the proper category.



SUNDBORG: I move that the rules be suspended and that the
Committee on Style and Drafting be instructed to insert
"secretary of state”™ at points in the article on initiative

and referendum
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“here the words "attorney general"™ appears,
I,‘lll

GRAY: I second the motion.

PRESIDENT EGAN: It has been moved and Mr. Gray seconds the
motion that the word "secretary of state™ be inserted in lieu
of the words "attorney general™ wherever they may appear in
the article on initiative and referendum. Is there objection

to that request?
TAYLOR: I object.
PRESIDENT EGAN: Objection is heard. Mr. Ralph Rivers.

R. RIVERS: I would like to back up the motion because |
objected earlier in the day that we should have the attorney
general draw the ballot heads and check the sufficiency of
that proposed initiative bill, etc., but after 1 decided not
to do anything about inserting "attorney general™ 1in this
section, it becomes necessary in the interest of consistency
to say that those matters will be referred to the secretary of
state who in turn can obtain the advice of the attorney

general.
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Sen. Robin Taylor, Chair |
Sen. Drue Pearce, Vice Chair State Capitol
Sen. Mike Miller Juneau, AK 99801-1182
Sen. Sean Pamell L907)465-3717
ax: (907) 465-3922

Sen. Johnny Ellis
Senate Judiciary Committee

February 19, 1997

M. Tony Knowles
Governor of Alaska
State Capitol

Juneau, Alaska 99801

Dear Governor Knowles:

Yesterday, the Senate Judiciary Committee reviewed the sponsor substitute for SJR
10- a resolution thet calls for the election of the Attormey General.

As Chairman of the Judiciary Committee | think that it would be beneficial for
committee members if you and/or Mr. Botelho attend the meeting scheduled to share

your position on SSSJR10.

The Senate Judiciary Committee has scheduled a continuation;of the hearing on
SSSJR10 to be heard on February 26, 1997 in the Butrovich Room. In the interest of
dealing with a concerned public, your testimony would be appreciated.

Sincerely,

Robin L Taylor, Chairman
Senate Judiciary Committee
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RECEIVE?

{Join 9\99avics
ATTORNEY AT LAW

NTURY_ PLAZA TELEPHONE 590 ) 373-601
TAX(907)°373-600

Senator Lyda Green
State Capitol
Juneau, AK 99811

Dear Lyda:

| agree wholeheartedly with your efforts to have an elected Attomey General. |
also believe that we should elect our judges. As an attomey wWho has been involved in
the system for almost twenty (20) years, | don't particularly agree with the way the judges
are selected. It is essentially the good ole boy system in which the Alaska Judicial
Council selects judges who are recommend for gppointment by their peers. Such a
system continues to support the appointment of liberal judges who may be academically
wall qualified, but completely aut of touch with the way people want law and justice
administered. It is obvious thet today we have a resurgence of conservative ideals
regarding family, home, law enforcement, and punishment. The conservative nature of
our people is Nt reflected in the judiciary whatsoever. In fact, duing the Hickel
administration, Governor Hickel rejected appointees, but was faced with no better
selection on the second go around. Simply put, itis unlikely that a conservative attomey
would ever be put forth for an gppointment to any judicial position.

When | taught law at the University of Alaska, Matanuska-Susitna College, |1 was
shocked to leam by sunvey of my students thet they were actually ultra conservative.
Here we were at a University which is generally noted for liberal thinking teaching issues
of criminal justice. Virtually every student agreed thet the problem with the judicial system
was the breakdown in the nuclear family and the ingaility of parents to enforce proper
behavioral standards with their children. \ith the breakdown of the home, the lack of
discipline was then passed onto society ingeneral. The students were shocked to finrd
the prisoners under the Cleary decision have corstitutional rights while incarcerated
insuring limitations on housing, certain types of meals, recreational facilities, libraries, and
even Pell grants. Students learmed thet 'hose in jail got federal assistance to college
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Senator Lyda Green
February 12, 1997
Page 2

courses wWhile they had to go towork and study at night. This infuriated my students, and
their attitudes were definitely pro punishment with little empathy for rehabilitation  The
only way to get the system changed is to elect judges and attomey generals. | support
your efforts.
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Page 4 All-Alaska Weekly, March 11, 1983

Elected Attorney Gene

The framers of the State Constitution, we believe,
were wise to provide for a strong chief executive but we
believe they were not wise in makln? the state attorne
ﬂ$nera] appointive, rather than elecfive. Down throug

e years, it appears to us, that the various attorneys
general, by and large, have not acted primarily_in accord-
ance with” the will" of the people, but the will of their
bosses, the governors. All too ofte_n theY have slanted
their legal opinions, which are binding unfess overturned
by the courts, to further the political aims of their bosses,
the governors. And in so doing, we believe they have often
allowed the governors to take |IIe?aI and unconstitutional
steps. At the same time all too often an atforney general
has slated a legal opinion a%amst the will of the majority,
5|mpl¥ because his boss, the_governor, is opﬁosed to It.
his has resulted in a situation where the governor
has become not just powerful, but almost omnipotent,
Not only is he able to use the State Department of Law
to further his policies and programs, however meritorigus,
but to block policies and programs with which he does
not agree. The governor is powerful enough without
making him overpowering. After more than two decades
of statehood, it is agloarent to us that the attorney general
needs to be responsible to the people. _

Some, Alaskans — as the Anchorage Daily News has
argued editorially — will contend that a switch to an
elected attorney general will dilute accountability.

Said the News’ _

_ “The governor of Alaska is emﬁowe_red by the con-
stitution  with stron? executive authorities; that makes
him the boss, accounfable to the people and able to choose
his own team in doing what he believes needs done. An
elected AG obviously would have his own, possible separ-
ate agenda, and teamwork be!é/e?]n that office and, the
%overnorshlp m_|fqht_fall Span. Both th= governor and the

G could justify inaction by a merry=go-round finger
pomtlnq and accusation, and citizens would rever know
who to ook to for responsibility." _ _

The trouble with the latter ar?ument is that it has
been rejected by 43 of the 50 states as without merit;
ifitly r."ed attorneys general because they believe

the governor should have tC comply W'n w2 [s" SFR
citizens, should not be above the law or be able to bend
the law in carrying out his policies and programs. While
there have been conflicts between governors and elected
attorneys general, these have been considered justifiable
and_actepfed by the people as a small price to pay for
avoiding possible political maneuvering of appointed
attorneys general.

Alaska’s present governor opposes the change to
an elected attorney ([]eneral. He sa?]/s if an elected attorney
general’s view are"at odds with the governor's, he could
seriously threaten or even thwart the governor's
And, of course, the reverse is true of'an appoin
ney general. _

Attorney General Norm Gorsuch is OF osed to an
elected attorney general saying such would undermine
accountability and”an attorney ‘general running for office
and collecting campaign funds would open the way to
conflicts of interest. Yet Gorsuch, an appointed attorney |
eneral. is under fire now for accompanying Governor

heffield on a fundraising trip in the lower states in

January.

o R%p. Rick Uehling ﬂR-Anchorage) has sponsored a
joint resolution to ask voters to amend the Alaska Con-
stitution to require would-be attorneys general to run for
office on non-partisan primary and general-election ballots.

ed attor-

?rograms. b

ral; Will of the People

_Uehling contends electing the attorney general would
provide greater autonomy, freedom from” political mani-
pulation, and greater personal responsibility for the attor-
ney general.

In a_number of cases attorneys general have approved
the wordm% on ballot propositions. After the voters have
expressed fheir wishes on such ballot measures contrary
to the wishes of the,(tgov_ernor, they have been challenged
as illegal or unconstitutional and ‘thrown_out. Examples
are the call for a constitutional convention, the Beime
homestead initiative, and the recent Tundra Rebellion
ballot proposition. On two big issues which faced the state,
residency and_local hire, state attorneys general have been
dead wrong. Their cases have been overtured by the U.S.
Supreme Court. Attorneys general have approved such
horrible state contracts a3 the ill-fated Alpetco contract.
And the list goeson and on. o

But most disturbing regarding our apRthlve attor-
ney general is a paragraph n a speech which Governor
Sheffield gave to the State boards of Fish and Game
recently in regard to their mission on the controversial
subsistence issue. _ _ _

Said the (t;overnor: "Your actions will be guided by
the Pollmes set by my office. You will be aided in that
by the Attorney General’s office, which will identify
the legal avenues available for furthering those policies,
The Attorney General's Office also will outline the scope
of y[our authority, and will alert you if you are exceeding
it. The opinions of the Attorney General are blndm% on
all_ State agencies; actions which run counter to those
opinions will not be defended by the State, and may
expose you to personal liability."” From this it appears
that the” power and influence of the attorney %eneral, in
much greater degree than prewouslr, now extends not
just to the Decertment of Law but to every nook and
crann¥ of state government. _

_The Fish and Game Boards have been struggling
with the subsistence issue since 1978. The problem has
not been in the regulations but in the law which is claimed
by many to be uriconstitutional. There is little likelihood
that the' new boards are going to be able to achieve what
the old Fish and Game "boards were unable to do. The

new boards iR2}' put a iinda:ci on t'nf USU2 but it wop -
be solved until ‘the problem of the law itself is properly
addressed. The governor apparently doesn't want to
look at the law and the attorney genéral, therefore, won't
look at it. And the attorney general appears to be a tool
of the governor in stifling dissent. This was also illustrated
this week in the Supreme Court decision in the Joe Vogler
case. The high court ruled, contrary to the argument
by the attorney 1{gene_ral, that there "was no_compelling
sfate inferest in favoring the two major political parties
y_P_uttlng unreasonable” restrictions on small, upcoming
political parties. .

Yes, the time is IonP passed when Alaska can afford
to continue with appoinfed attorneys general misused by
our governors, It's time for Alaska to join the 44 other
states in insisting that our attorney general answer primar-
ily to the people, not the governor. *
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The people’s attorney

IF YOU LOOK on the
bright side, the prospect ap-
pears strong that the other-
wise downbeat impeach-
ment hearings now under
way in Juneau will produce
some positive results in rela-
tively quick order.

One Klthe first things out
of the box very likely will be
action in the legislature next
year to bring about the elec-
tion of Alaska’s attorney
general — a post the gover-
nor now fills by appoint-
ment.

It’s a  constitutional
amendment long overdue. In
the 26 years since statehood
was won, there have been
many instances when the ap-
pointed attorney general
system lias failed to serve
the people of Alaska. As the
years went on, the attorney
general has become virtu-
ally the private legal advisor
to the governor who ap-
pointed him.

ON MANY OCCASIONS
that presents an impossible
conflict for the attorney gen-
eral.

His boss, the governor,
looks to him for a legal opin-
ion, for example, to support
some action the administra-
tion plans to take. From a
.public  standpoint, there

might be stronger argu-
ments in be made on the
other ri‘ie of the issue. But
the attorney general, be-
holden to the governor for
his job, can be expected to
deliver an opinion that might
well have some legal basis
but is not in the best inter-
ests of the state as a whole.

The move toward an
elected attorney general has
long been advocated in these
columns. In fact, it may
have been here that the cam-
paign to get this modifica-
tion to the constitution actu-
ally began a number of years
ago.

SO WE HAIL the word
from Senate President Don
Bennett of Fairbanks that he
has changed his mind on the
elected attorney general
concept and now whole-
heartedly supports it. Said
the senator:

“l used to think an ap-
pointed attorney general
gave the executive branch
better control and a better
management tool. But I've
changed my opinion over the
past few months. | think we
should have an attorney gen-
eral who represents the peo-
ple rather than somebody
who represents the gover-
nor.% ‘ ]

noeo ' |

if.



Fox In the

BUREAUCRATS  AND
politicians sometimes are
successful in  killing pro-
josed legislation they don’t
ike by attaching exorbitant
fiscal notes to them.

It has come to our atten-
tion that the Department of
Law, headed by the ap-
pointed attorney general, is
using this tactic as a way to
try to kill a Senate resolution
calling for an elected attor-
nevgeneral.

The department has is-
sued an analysis of the reso-
lution, which, if approved by
the legislature, would ask
voters to decide if the con-
stitution should be amended
to mandate the selection of
an attorney general at the
ballot box.

The analysis says that the
the change would cost the
state more than $2.5 million
ayear.

It also details the, many
complexities of operating a
voter-elected attorney gen-
eral’s office, right down to
the amount of square foot-
age that would be required
for such an office and
cost per square foot.

THE VIEWS of the de-
partment aren’t surprising,
Traditionally, the attorney
general, who is the depart-
ment’s top official, has op-
posed any changes in the
current  system,  which
makes the attorney general
an appointee of tne gover-
nor.

The governor is against
the idea of an elected attor-
ney general because it would
eliminate his control of the
state’s top legal officer. Cur-
rently, with the governor as
the A.G.’s boss, the governor
generally gets legal opinions
that support his positions,
It’s a cozy arrangement that

hen house

serves the governor well, but
it certainly doesn’t serve the
people of Alaska well,

The drawbacks of this ar-
rangement are clearly ap-
parent in the composition
and content of the analysis
of the pending legislation. It
totally supports the gover-
nor’s position. What else
could be expected?

Thus, when the depart-
ment says that an elected at-
tomey general would cost
the state more than $2.5 mil-
lion annually, the informa-
tion can be taken with a
grain of salt,

TO HIS (orher) credit,

the writer of this piece of

propaganda lias illuminated

some of the problems that
would have to be overcome

in setting up an office for an

independent attorney gen-

eral. It won’t be simple.

Whoever held the office first
would have to create it from
the ground up (including the
purchase of filing cabinets
and Installation of tele-
phones),

theAnd ways would have to

be devised to do the purchas-
ing of equipment and fumi-
ture and the hiring of person-
nel so that the functions
wouldn’t Infringe on the in-
dependence of the office,

Moreover, there's a good
chance a whole new bureau-
cracy would emerge In the
form of a group of legal
types hired to give in-house
counsel. The Department of
Law estimates this would
cost the state as much as
$1.5 million annually within
just a few years,

There are many in Alaska
who view such costa — both
in dollars and extra effort —
worthwhile. They should be
given a chance to say so in
the voting booth.
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AN ELECTED attorney
general is in the public inter-
est and a resolution to that ef-
fect now making its way
through the legislative pro-
cess should be approved.

The person who holds this
important office in state gov-
ernment should be responsible
to the people.

At it now stands, the attor-
ney general is appointed by
the governor, isa member of
the governor's household and
the opinions he hands down
are reflections of the gover-
nor's point of view, not the
people’s.

THE RECORD SHOWS
that attorneys general in the
past few years have nearly al-
ways fallen in line with the
governor’s whims. It is a cozy
arrangement.

The present  governor
doesn’t want the change. That
isunderstandable. He has said
he opposes the idea of an elec-
ti\'e attorney general because
"if his own views are at cross-

better w

a 'y

winds with the governor’s, he
could seriously threaten or
even thwart the governor’s
programs/’

And the man who currently
sits in the attorney general’s
chair says he doesn’t want to
alter the system. He says it
would diffuse the executive
branch’s accountability to the
public. He also says he thinks
that having to run for office
would involve collecting cam -
paign funds, opening the way
to conflicts of interest.

NEITHER objection over-
rides the argument that the at-
tomey general should be re-
sponsible to the people and not
to the governor.

Nor do they address the
fact that an elected attorney
general can do a lot more to-
ward keeping members of the
administration honest.

Forty-three of the 50 states
have an elected attorney gen-
eral. Alaska should become
the 44th.
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What the people want

A PUBLIC OPINION poll
has once more revealed that
the people of Alaska want to
elect the state’s attorney
general. In the eyes of the
legislators, however, the
people are like Rodney
Dangerfield. They "don't get
r.orespect.”

Over and over again, the
people have shown their
preference for electing that
high official. They have told
legislators when they come
home and ask what's on
their constituents' minds.
They have shown it consis-
tently in letters to editors,
speeches and every other
chance they get.

Many candidates have
found the elected attorney
general issue a good planic
tor their platforms and have
gone on record publicly as in
favor. They have used the
issue to make themselves at-
tractive to voters.

THIS WEEK David Ditt-
man is telling the results of
his polling that showed Alas-
kans believe 3 to 1 that an
elected attorney general
would "more likely tie fair
and impartial® if he is
elected instead of appointed

by the governor.

That is one more expres-
sion that the legislators will
probably ignore. The legis-
lature, as a whole, simply
can't muster whatever ft
takes to please the people in
that regard.

To make the office elec-

tive, the legislature must
propose a constitutional
amendment. The voters

would then be allowed to
on record formally and
nally to make it so.

The issue, however, is one
the politicians oppose. If the
people could elect the attor-
ney general they would have
broken the unfted front of
the political establishment in
Juneau. The attorney gen-
eral would become the peo-
ple’s representative instead
of the governor’s man.

This issue is one that will
not go away even though the
politicians want it to. They
will have to confront it some
day and it would be best that
they do it soon.

IF THEY DON'T, it will
continue to fester until it
might lead to drastic action.
The issue might be sufficient
to build up support for call-
ing a convention to revise
the state constitution, an op-
tion that comes once each
ten years without regard to
the whims of politicians.

As it stands today, Alas-
kans are constantly noting
developments that call for
an aggressive, impartial and
dedicated attorney general
to defend the public interest
from possible corruption and
various shades of malfea-
sance.

The same Dittman poll
that showed the overwhelm-
ing popularity of an elective
attorney generai also
showed that 78 per cent of
the people believe there has
been serious dishonesty in
the North Slope scandals.
The appointed attorney gen-
eral made fame by failing to
show any concern at all
when the scandal came to
light.

The day will come when
the people of Alaska will
refuse to play the role of
Rodney Dangerfield.

Itorials
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election needed

The recent proposals to provide
for the election of Alaska's at-
torney. general have drawn praise,
cur|03|t_¥, and criticism from voters
and politicians. _

The ?ost is currently filled by an
appointee of the governor. The pro-
Rosed change in state law would

ave the attorney general stand for
election every fouryears. «

The election proposal seems a
worthy one. _

Currently the system of appoint-
ment is good for ‘the governor an
his agministration. GOvernors may
appoint people who may share
similar political philosophies and

views of the state constitition. It is

not surprising. that many in. the, |
Sheffield administration “feel'the ' public;
| +current system Is the best one. For
1 theirneeds, itis.

* mBut does an appointed attorney
general best serve the people of the

State? Without implying Criticism

of Attorney General’Norman Gor-

such, the answer is no.
An elected attorney general

would be more accountablé to the

peoPIe. Like the gover_nor lieute-
nant governor and legislators, he
should be held to answer to the
voters of Alaska. The process of ac-
countability is now shielded by the
governor'soffice. _

There are arguments against the
Plan which claim an election would
hrow_ the enforcement of Alaska's
laws into the political arena. The
attor_neY general is already a
Polmca, appointment, a status that
eaves if deep in political muck to
begin with. Law enforcement, be it

nich

Way
Cant

in the form of maintaining simple
fishing re?ul_atlons or investigating
officials and white collar

"'crimeg already has its political

aspect.
IEhat. aspect is not likely to.
change with the election of thie at-
torney general. The actions of the
Rerson oldm% the office would,
owever, be held up fo greater
public scrutiny than under the pre-.
sentsystem of appointment.
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W e a Kk

RIGHT OFF THE BAT,
there was a loud objection to
the Anchorage Crime Com-,
mission’s proposal that
Alaska's attorney generaland
the local prosecuting attor-
neys should be elected. The
complaints came from the ap-
pointed attorney general and
one of his appointed district
attorneys.

The flaws they see in the
proposal are worthy of public
review.

For one thing, they said,,
electing such officials would
bring the justice system into
politics. They would become
subject to pressure from
members of the public with
axes to grind.

For another, they argue,
lawyers would run for attor-
ney general and district attor-
ney in hopes of using the posi-
tions as stepping stones to
higher political office.

BUT THOSE aren’t neces-
sarily flaws. On the contrary,
it’s possible to argue that
those prospects would offer an
enormous improvement in the
way things are done in Alaska.

wl ake the second objection
first. Under the Alaska con-
stitution, only two state gov-
ernment officials are elected
statewide — the governor and
the lieutenant governor. Ev-
erybody else in the system, in-
cluding the judges, is ap-
pointed by the governor or by
department heads appointed
by him.

The only other elected offi-
cials in Alaska are the city or
borough mayors, elected lo-
cally; 60 members of the legis-
lature, elected in local..jjis-
tricts, and the three members
of the state's congressional
delegation, elected statewide.
Not much of a. stepladder on

a r g

DREX HEIKES
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umen t s

which people interested in
public service can climb to-
ward higher office.

An elected attorney gen-
eral naturally would be looked

upon as a potential candidate
for governor or U.S. senator
or congressman. What’s
wrong with that? It might be a
mpowerful incentive for the one
occupying that spot to do an
outstanding job.. '

AS TO THE COMPLAINT
that an elected attorney gen-
eral might be subject to public
pressure, again the advan-
tages are compelling.

Why shouldn’t the attorney
general have to dance on a hot
public griddle if the people be-
came alarmed over deficien-
cies in the administration of
justice?

The system as it now exists
makes the attorney general
the personal lawyer of the
governor, his political de-
fender and his legal arm in
waging political warfare
against the legislature and the
public.

So long as he remains pro-
tected by the governor’s
skirts, the attorney general is
immune from public pressure.
All kinds of policies can be le-
gitimatized, even though they
might infuriate wide segments
of the public and frustrate the
aspirations of the people.

Legal opinions issued by
the attorney general bind
state agencies. They can be
tools of the governor to guide,
maneuver, control and stop all
kinds of enterprises — eco-
nomic and otherwise.

An attorney general an-
swering to the public through
the political process would
have the freedom to respond
to public concerns in ways
that are not possible now.



No matter how-you cut it =

{ THE UNIVERSAL prefer-
|ence of the majority of Alas-
jkans for electing the state’s
jattorney general was. pointed
lup in many different ways iria
'‘Dittman poll that showed 71
.-“percent in support and only 21
I percent opposed,

j'j Dittman reported that the
Jelection proposal has over-
whelming support in almost
levery bracket of the popula-
; tion, be it based on age, sex,
l'income, educational attain-
'mment, party registration.

AMONG ALASKANS who

j.have registered as Democrats .

s.or Republicans, 72 and 73 per-
mcent, respectively, favor elec-
tion. Non-partisans'were ffl
"percent in favor. Alaskans
:aged 18to 24 are 77 percent in
j-favor, those 56 and over, 75
:percent and those in between
[range from 68 to 72 percent.
! The poll showed 76 percent
; of the women and 66 percent
«of the men favor election,
iHomemakers are 75 percent
Ifor it. Private and public sec-
tor employees as a whole
favor it 71 to 74 percent.
Among state employees, how-
’ever, the idea is not so popu-
lar. Yet more than half (56
percent) are forit.',

Support of the election pro-
posal declines as family in-
comes increase but the major-
ity in all categories favor it. In

low income groups 77 percent
favor it while in higher income .
households 67 percent do.

Curiously, the idea of elect-
ing the attorney general is e
more popular among those.
who don’t bother to register, j
and hence' probably don’t
vote, than among .those who
do. Those not registered
showed 73 percent for election
while registered voters were"
71 percent favorable.

THE RESULTS of that
Dittman survey will be en-
graved on the minds of those
who plan political campaigns..
And Dittman’s final analysis
might inspire some of them to
get on .the bandwagon to-,
amend the constitution so as
to give the people the elective
power they want.

That analysis was, "Pre-
senting information regarding
the attorney general's powers
and responsibilities causes a
strong shift to the elected op-
tion — especially among the
‘undecided* respondents. In
total, the undecided percent-
age declines from 12 to ~2and
more than 5 percent of those
who favored the current ap-
pointed status changed their
minds to support the elected
provision when it was learned
that the attorney general has
broad appointive powers of his
own.”
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M e m o to

-STATE OFFICIALS who
depend on votes of Alaskans
for their public offices would
be wise to arrange for the at-
torney general to be elected.
A statewide poll by Dittman
shows that public support is
overwhelming.

In response to the simple
question "Should the attorney
general be elected?" ,61 per-
cent responded affirmatively
and 27 percent preferred ap-
pointment. «

That was the quick reaction
from Alaskans scattered far
and wide. The idea of electing
that important official was fa-
vored by 73 percent of those in
rural areas, 63 percent in Cen-
tral Alaska (Fairbanks), 56
percent in Southcentral, 67
percent in Anchorage.

Only in Southeast Alaska
was the response different.
There it was 41 percent for ap-
pointment and 42 percent for
election _

A SECOND QUESTION

put to the same respondents—

built up still more the case in
favor of the elective process.

It cited some of the powers-
that go with the office of attor-
ney general. Upon hearing
them, the respondents were 71
percent for and only 21 per-
cent against.

That question put it this
way: “If you knew that the at-
torney general of Alaska, who
is appointed, also appoints all

DREXHEIKES
Managing Editor

Thursday, July 2,1981

cians

state prosecutors and district
attorneys  throughout the
state, would you support hav-
ing the attorney general re-
main an appointed position or
v/iould you support the attor-
ney general becoming an
elected position?"

'sThose'-;, fayoring election
gained 10'points while those
for appointment lost 6 points..

TWO MESSAGES are
handed to the politicians in
that poll. The first Is that a
substantial majority of Alas-
kans want their attorney gen-
eral elected, not appointed.
The second is that the pro-
posal gains strength when
Alaskans are reminded of the
power that lies in the office.

A politician can readily see
the significance. He Is disap-
pointing his constituents if he
ignores the proposal and he
may discover his reelection in
jeopardy if the mday comes
when a'candidate campaigns
against him on that issue.

In rural areas the final
lineup was 85 percent for elec-
tion. In Central Alaska 75 per-
cent. In Southcentral 71 per-
cent and in Anchorage 74 per-
cent. Even in Southeast
Alaska many voters changed
their ininds on the second
question. The final tally there
was 54 percent for election
and only 34 percent for ap-
pointment.

J8
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T h e better w a 'y

IT’STOO BAD that former
Attorney  General Avrum
Gross doesn’t think it’s a good
idea for AlJaskans to elect
their attorney general. But
just because he feels that way
detracts not one iota from the
merit of the proposal.

It would be astonishing
were Mr. Gross, who now
teaches a couple of courses at
Stanford University law
school, to come out for an
elected attorney general. His
public career has been as an
appointed legal spokesman for
Gov.Jay Hammond.

Fortunately, there are
other legal experts — whose
qualifications and public ser-
vice careers are are least as
good as those of Mr. Gross —
who feel precisely the oppo-
site. They offered testimony
contrary to that of Mr. Gross
by satellite communication fa-
cilities in a hearing last week
before the House Judiciary
Committee.

The attorneys general of
Pennsylvania and 'Colorado
and the assistant attorney
general of.California told the
committee that an elected at*
tomey general is more inde-
pendent of the governor and
administration and thus less
vulnerable to political reper-
cussions from decisions.

FORTY of the nation's 50
states elect their attorney
general. Alaska is one of only
five states where the office is
filled by appointment of the
governor. In the other five the
selection is made in a variety
of ways, including legislative
appointment.

Mr. Gross, however, thinks
the Alaska way is best. Were
it otherwise, he contended, the
governor would attempt to

shift blame for administration
failures onto the attorney gen*
eral rather than have a clear
responsibility himself,

That's a pretty feeble de-
fense of the present system,

. If anything goes wrong in
the administration of any pro-
gram, regardless of the attor-
ney general, any governor is
going to be politically adept
enough to dance out of the line
of responsibility,

THE ATTORNEY general
of Pennsylvania told members
of the Judiciary Committee
that Pennsylvanians mvoted
overwhelmingly in favor of a
constitutional amendment to
make the office elective be-
cause they felt the attorney
general was ’’not responsive
to public needs” and that
there -was a "cozy arrange-
ment” between the attorney
general and the governor,

Colorado’s attorney gen*
eral said an elected attorney
general carries “at least the
aura of having an independent
political base” and can say no
to the governor "when the-
governor ought to be said 'no’
to.”

An assistant California at-
tomey general said an elec-
live attorney general is more
efficient than an appointive
one and “is not necessarily a
threat to the functioning of the
governor.”

Those comments make
sense for Alaska. And the leg-
islature should take steps to
bring « this constitutional
change to the ballot,

There seems little doubt
that the amendment would be
approved, if the legislature
would only give the people a
chance to vote,

J
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A not her g oo d r eason

ONE WAY for Alaska to
avoid having legislative law-
yers sue.administration law-
yers is to elect- an attorney
general who is beholden to
neither.. '

Add that to a long list of
reasons to make the attorney
general one of the very lim-
ited number of elected offi-
cials in the State of Alaska. As
a matter of fact, there are
only two — the governor and
the lieutenant governor. Com-
missioners who head the vari-
ous administrative depart-
ments are appointed by the
governor.

This’extremely restricted"

opportunity for the people to
elect the public officials who
presumably serve them is a
unique provision of the Alaska

Constitution. It was deliber*.

ately adopted, for the reason
that those who were here at
the time the new state was
created wanted a powerful
chief executive. j

They wanted leadership
and accountability. When it
came to steering tfu’s new ship
of state, those Alaskans back
In the middle ’50s wanted a
single captain on the bridge.

IT WAS a good idea. There
was need for a powerful hand
at the helm of a state with lit-
tle income, a small population
and a million needs. The gov-
ernor had marching orders to
assemble a team and get the
show on the road — with the
concurrence, of course, of the
legislative branch.

It had a fine beginning. For
the most part, the executive
and legislative branches
worked in concert toward a
common goal during years of

economic struggle.

But not even the visionary
constitutional delegates, and
the voters who applauded
their work in those dimming
last days of the territory,
could have perceived the day
when Alaska would be rolling
in money and a single field
could produce a trillion dollars
worth of oil.

The coming of that wealth
produced a Mount St. Helens
eruption in the Juneau bureau-,
cracy. Not only did executive
agencies swell .in size and
number, the legislature bal-
looned as well. It added of-
fices and staffs and interim
agencies and even went so far
as to hire its own legal coun-
sel, separate from the attor-
ney general’s office.

OVER THE YEARS, the
attorney  general became
more the lawyer of the gover-
nor than of the state govern-
ment as a whole. That pro-
duced an adversary' situation
with the legislators who often
wanted a different legal opin-
ion than they could expect
from the Department of Law.

Their answer was to hire
lawyers who would provide
opinions supporting the leg-
islature’s interests. The result
is that public funds are used to
finance one set of state law-
yers doing battle with another
set.

An independent attorney
general’s office, headed by an
elected chief not beholden
either to the governor or the
legislature, could provide both
with unbiased and unfettered
legal guidance. The people, as
well as state officials, would
be better served.

30
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L e t t he

IN FORTY of the 50 states,
the attorney general is elected
to his post.

It is a system that obvi-
ously works well, because the
people are the ones who de”
cide who should fill this high
office. And an attorney gen-
eral answerable to the people
is one who is responsive and
responsible.

It’s strange, therefore, to-
see the burning vigor that
marks the opposition to letting
the people of Alaska choose
their attorney general. Yet
there are those who appar-
ently fear the people.

For example:

“l can think of no- single

:change that would be more

damaging, more harmful,
more dangerous to the char-
acter of government."”

THAT'S THE astonishing
view of Superior Court Judge
Thomas Stewart of Juneau,
who testified the other day be-
fore a legislative hearing on a
proposed constitutional
amendment that would re-
quire the election of Alaska’s
attorney general, who is now
an appointee of the governor
and answerable only to him.

More damaging? More
harmful? More dangerous?

How can this be? What is
being proposed is part and
parcel of the democratic form
of government in which the
people have the right to elect
their leaders. Are elections
damaging, harmful and dan-
gerous to the character of our
government?

We confess to lacking the
judicial wisdom that graces
members of Alaska's Superior
Court. But all along we
thought the character of our
government was rooted in the
elective process.

There are manv Alaskans

voters

decide

*—and we’re among them
who believe the present s;
tern of having the attom
general appointed, rather th
elected, has proved less th
satisfactory.

We don’t buy the argumt
of former Attorney Gene
Norm Gorsuch that "le;
competence and electabl
are not necessarily equa
The statement is incomple
The rest of it is that ‘Me
competence and appointa
ity are not necessarily eqi
either."

IT'S QUITE POSSIB
that an incompetent law
might be elected attorney g
eral. But his shortcomi
would be readily evident :
it's a sure thing that he wc
serve only a single term.

It’s also quite possible -
fact, very likely — that sc
extremely capable men
women would seek electio:
the office, were it up to
people to decide. An elec
attorney general would be
or her own person, with hi
her reputation on the line..
he or she would be no lac
to any governor, or any
islature.

There's no doubt that v
the office an elected posit
it would be used by many
stepping stone to higher o:
— the governorship, for ex
pie, or a seat in the U.S. Hi
or U.S. Senate. But wl
wrong with that?

Rep. Fred Brown, the |
banks Democrat who h
the House Judiciary C
mittee sponsoring this co
mtutional change, sees this
means of strengthening
emment. So do we. Anc
hope he prevails so that
matter can be brought tc
ballot for a vote of the peo
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(907) 465-3991
August 22, 1985
MEMORANDUM
T0: Representative Terry Martin

FROM: Mark Torgerson /tfT
Legislative Analyst

RE: Election of Attorney General: Potential Additional Costs
Research Request 86-015

You asked that we investigate whether it costs more to have an elected
attorney general or an appointed attorney general. As part of your
request, you asked whether two departments of law are needed if the
attorney general is elected by popular vote.

We contacted 12 states' attorneys general departments, the Alaska
Department of Law and the National Association of Attorneys General.l
Although they were unable to supply definitive financial figures, they
provided the following information.

Summary

All those <contacted agreed that the costs of operating an elected or
appointed attorney general's department are dependent upon the struc-
ture and organization of the department that is established, and not on
the nature of the selection process. For example, if the attorney gen-
eral's department remains within the executive branch of government for
administrative purposes— that is, purchasing, accounting, data process-
ing and other administrative functions are performed <centrally— the
costs of administration should be comparable whether the position is

elected or appointed. On the other hand, the westablishment of an
independent department, responsible for its own administrative func-
tions, could require additional appropriations for administration.

Based upon their departments' experiences, officials 1in other states
(including elected and appointed departments) did not anticipate a

iThe states contacted for this request include Delaware, Idaho, Mary-
land, Montana, New Hampshire, New Jersey, New Mexico, Pennsylvania,

Rhode Island, Virginia, Washington, and Wyoming.
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significant increase in Alaska's attorney general's operating costs if
Alaska changes to the popular election of the attorney general.

In addition, costs are dependent wupon the legal responsibilities of the

attorney general's department. For example, the attorneys general
departments in four states— Alaska, Delaware, New Jersey, and Rhode
Island— handle all civil and criminal prosecutions for violations of
state laws. In the other states, attorneys general are responsible for
civil litigation only, while independent county or district attorneys
prosecute the criminal violations. Because the four states mentioned
incur operating costs for <criminal prosecutions, their budgets must
be adjusted accordingly. In any event, the costs of operating an elected
attorney general's department will depend largely upon the responsibil-

ities assigned to the department.

Moreover, officials in other states and counsel for the National As-
sociation of Attorneys General said that two separate legal departments
are not required if the attorney general is selected by popular vote.
The attorney general--whether elected or appointed--is the chief legal
adviser of the governor, and--in most states— legal adviser to the

executive branch agencies. Although governors in the states contacted
often retain one or more lawyers on their personal staff, or are statu-
torily authorized to hire a “general <counsel”™ for independent legal
advice, they rely on their attorney general for formal legal advice.
If the governor disagrees with the attorney general on a legal issue,
the governor is allowed to hire special counsel to represent him or her
on the case. For example, Ron Rogers, Chief of the Division of Legal

Counsel for the New Hampshire attorney general, stated that the governor
there occasionally disagrees with advice given by the attorney general

to an executive branch agency. When this occurs, the governor hires
special counsel to represent him, while the attorney general represents
the executive agency in the ensuing lawsuit. Mr. Rogers said that on
some occasions, the attorney general will represent the governor, and
the executive agency will retain special counsel. Although New Hamp-
shire's attorney general is appointed by the state's governor, Mr.

Rogers asserted that conflicts of this nature occur in either "elected"
or "appointed" states, and that a separate legal department is not
necessary to handle these matters.

Susan Hansen, Administrative O fficer of the Montana Attorney General's

O ffice, agreed with Mr. Rogers' assessment. In Montana, the attorney
general is elected by popular vote. Ms. Hansen stated that although
the governor there is authorized to retain one "legal counsel to the
governor,"” the attorney general normally represents the governor on
formal legal matters. On those rare occasions when the governor and
the attorney general disagree on a legal issue and "go to court" to

resolve the dispute, the governor's legal counsel represents the gover-
nor.
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According to Ms. Hansen, Montana's governor and attorney general have
enjoyed a good working relationship despite the fact that the attorney
general is elected by popular vote. O fficials in the other states
contacted— both those with elected and those with appointed attorneys
general— provided comparable assessments; significant disputes between
the governor and attorney general have been uncommon.

Pennsylvania's Conversion to Popular Election of the Attorney General

Pennsylvania is one of 43 states where the attorney general is elected

by popular vote.2 It is the only state which has recently converted
its selection process to the popular vote method, having done so when the
state's voters approved an amendment to the constitution in 1978. The
structure of Pennsylvania's legal services is uniqgue among the states
contacted. When the conversion occurred there, a legal division separ-
ate from the attorney general was created. This division, entitled the
Office of General Counsel, is managed by an attorney (general counsel)
appointed by the governor. The division includes attorneys who repre-
sent all executive branch agencies. (Prior to the conversion to the

popular election process and the creation of the general counsel divi-
sion, the agency attorneys were employed by the attorney general.
These attorney positions were eliminated from the attorney general's
staff after the conversion.) The general counsel and the agencies'’

attorneys provide initial "in-house" legal advice. However, if legally
binding opinions are needed, they must be written by the Attorney
General's office. In addition, the attorney general has primary respon-
sibility to conduct all litigation. Nevertheless, the governor may
instruct the general counsel to represent the executive branch when
deemed necessary. Furthermore, the attorney general may delegate

litigation responsibilities when doing so is believed to be in the best
interests of the Commonwealth.

In the other states contacted which elect the attorney general, attor-
neys who represent the executive agencies are usually employed by the

attorney general. In some states, such as Washington, the agencies are
statutorily prohibited from hiring their own counsel without prior
approval of the attorney general. According to Tim Malone of the

Washington Attornry General's Office, the need for special counsel for
the agencies is rare.

2A breakdown of the selection process in all states is contained in
House Research Request 81-91, which is attached to this memorandum.
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Fiscal Note to Sentate Journal Resolution (SJR) 9

Attachment A is a fiscal note to SJR 9 "relating to the election of the

attorney general."” The note, which was prepared by the Alaska Depart-
ment of Law's Division of Administrative Services, asserts that costs
for administrative services could increase to approximately $2.5 million

from the current $424,600 for FY 86. However, Richard Pegues, Director
of the department's Division of Administrative Services, stated that
these figures are "guesstimates" based upon the current language of SJR
9. Mr. Pegues stated that the division determined the note's figures
under the assumption that an elected attorney general would be entirely
independent of the executive branch and would require additional staff
to handle functions now performed by the Office of Management and Bud-
get and other executive branch divisions. Mr. Pegues stated that most
of the staff positions represented in the fiscal note currently exist
in divisions within the executive branch.

No state we contacted duplicates functions to the extent envisioned in

the fiscal notes to SJR 9. Based on the activities of other states, it
would be possible to provide for the election of the attorney general
while retaining Alaska's <current organizational structure, including
centralized administrative services. The State could also choose from
a number of alternative organizational structures, including the follow-
ing:

*» a structure comparable to that wused in Pennsylvania, i.e.,

establish an office of General Counsel which includes executive
agency attorneys who would be transferred from the attorney
general's office; the elected attorney general would be respon-
sible for all state litigation wunless a conflict arises with the
governor, or unless delegated; district attorneys could be
elected by the communities or appointed by the attorney general,
depending upon the option chosen by each community; or

e a structure which provides for the appointment of the attorney
general (by the governor, the legislature or the supreme court)
who could serves as counsel to the govenor and who would be
responsible for civil |litigation while elected state prosecutor
would supervise all state criminal matters; district attorneys
could be elected locally or be appointed, and could get tenure
after working satisfactorily for a stated period.

Although these alternatives have been described superficially, they il-
lustrate the variety of potential options for delivery of legal services
in Alaska. According to David DeVries, Chief Deputy Attorney General
in Pennsylvania, the change in that state's legal structure has not
been a major problem; the crucial event is the legislative drafting of
the implementing legislation. Mr. DeVries recommended drafting the leg-
islation prior to the applicable election to increase voter awareness.



Representative Martin
August 22, 1985
Page Five

Attached with this request is a letter (Attachment B) concerning SJR 9
from Attorney General Gorsuch to Senator Rodey. According to Joe
Geldhof of the Attorney General's Office, the Department of Law has no
other Alaska studies on this issue.

I hope this information is useful to you. If you need additional infor-
mation on attorneys general in other states, please contact our agency.

MT

Attachments
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SJR No. 9 A/23/85
Analysis

This resolution provides for a ballot proposition that
would, if approved by the voters, amend the state®"s constitution
by changing the position of attorney general from an appointed
office to an elected office. The proposed amendments would also
remove the governor®s organizational and supervisory controls
over any function or unit of government headed by the attorney
general.

These controls are normally maintained through
executive branch procedural requirements imposed on other
executive branch agencies by the Department of Administration and
the Office of Management and Budget on behalf of the governor.
The controls are exercised by requiring that other departments
obtain OMB"s and Administration ™ approval for: ©purchasing,
leasing and supply; professional services contracting;
duplicating services; personnel administration and labor
relations; equal employment opportunity programs; data
processing, information management and telecommunications
services; records management; preaudit accounting services; and

budget preparation and budget management. In an Executive Branch
agency, a temporary clerk may not be hired without inter—
departmental approval. Likewise, a single file cabinet may not

be purchased, nor may a single telephone line be ordered without
such approval.

It will be very expensive for an elected attorney
general to provide all or most of these services in-house.
Although an attorney general may decide to use some of the
centrally provided services, key areas such as: personnel;
professional services contracting; purchasing, supply and leasing*,
data processing; and budget preparation and management, would
have to be provided in-house if the attorney general®s functions
are to be at least reasonably free of the governor®s supervision.

Additional costs, expressed in FY 85 dollars, that will
provide for complete independence from the organizational and
supervisory control of the governor are shown below. Even if the
attorney general were to forego a part of this independence, the
savings would only amount to 20 or 30Z of the total cost because
of the necessity to retain in-house control over the essential
support services that would determine an independent department ™
freedom of action.

Non-salary costs include anticipated space rental of
6,000 sq. ft. for the additional staff of 33 at $2.00 per sq.
ft., per month, plus 2,000 sg. ft. each, for records management
and duplication services. Also costed in is $200 per month per
employee for contractual services to cover telephone, copying and
postage. Ongoing commodities are estimated at $150 per month,



per employee. New position costs include $1,500 per employee for
one-time commodities (furniture and equipment costing less than
$500 per item), and $1,200 per employee for new position
equipment costing more than $500 per item. Special items include
$15,000 for employee recruitment advertising for non-attorney job
applicants, $25,000 for personnel system printing. Word
processors will cost $14,500 each for a total cost of $72,500.
Records management equipment include storage devices and
microfilm/graphics equipment totalling $95,000. Duplication
equipment will cost approximately $170,000. DP costs will
probably total about $150,000 for computing time and storage and
about $150,000 for existing systems program maintenance.

The total additional cost of $2,554,937 1is an enormous
increase over the department®™s current administrative overhead of
$424,600 projected for FY 86. It is, however, part of the price
that will probably have to be paid if the proposal to have an
elected attorney general is adopted by the electorate during the
1986 general election.

Another major cost area that will eventually occur as a
result of changing from an appointed to an elected attorney
general, will be the proliferation of special counsel on the
staffs of major departments. Historically, such counsel have
been employed by executive branch agencies to give department
heads a "second opinion in controversial matters 1in states
having an elected attorney general. Such counsel usually do not
have the authority to litigate, but they do provide legal advice
to department heads and submit amicus briefs in litigation
affecting their department®"s programs. It is not unusual 1in
these states to see four or five separate briefs filed in a
single matter, in addition to the attorney general®s brief,
representing the varying viewpoints of different agencies. Costs
for just a single special counsel, including secretarial
assistance, total about $150,000 per year in 1985 dollars.
Although it is impossible, at this time, to accurately say how
extensive the use of in-house counsel will be if there is an
elected attorney general, the additional cost for such counsel
could easily exceed $1.5 million annually, within just a few
years.
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r. 1

Function

Director®"s Office

Personnel

Property/Supply

Finance/Accounting

1)
€9
@

0)

(1)
)
(1)
()
(€9
€9

®)

1
€9
(1)
@

“)

€9
€9
(2)
€9

Positions

Budget Analyst R19
Admin. Officer R17

Clk. Typist RS

Personnel Mgr. R21
Personnel.lAnalysts R16
Training Officer R18
Personnel Tech."s R12
Payroll Clerk RIO

Clk. Typist RS

Materials Mgr. R21
Purchasing Agent R18
Supply Officer R16
Clk. Typist RS

Finance Officer R21
Acct. Supervisor R16
Acct. Clerk RI10

Clk. Typist RS

Salary/
Benefits

51,365.
44,923.
27,143.

123,431,

58,195.
42,103.
£8,107.
33,820.
30,284.
27,143.

315,575.

58,195.
48,107.
42,103.
27,143

175,548.

58,195.
42,103.
30,284.
27,143.

X

X

X

2

2

2

Other Position Costs

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

2.500.

24,100

5,400.
4.500.
18,100.

54,600.

10,000.
54,200.
14 ,400.
12,000.
24 ,100.

114,700.

7,500.
19,600.
7,200.
6,000.
19,300.

59,600.

5,000.
33,100.
9,000.
7,500.
15,700.

Total

178,031.

430,275.



Records Management

Data Processing/Communications

Duplication Svcs.

TOTAL

(1) Records AnalystR18 48,107.
(1) Records Supervisor R15 39,415.
(1) Records HandlerR12 33,820.

(2) Microfilm Operators R10/R14
30 ,284./37,005.

(5) 188,631.

(1) DP Mgr. R23 65,742.
(1) Programmer Analyst R17 44 ,923.
(1) DP/Comm. Sys. Supvr.R18 48,107.
(1) CIk. Typist R8 27,143.
%) 185,915.
(1) Duplication Mgr. R19 51,365.
(1) Printing Tech. R17 44 ,923.
(2) Machine Operators R12 33,820.
Ul 163,928"
(33) 1,341,037.

X

2

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

1,800.
81,200.
9,000.
7,500.
105,000.

204 ,500.

7,500.
319,900.
7,200.
6,000.
56,100.

396,700.

1,000.
74 ,500.
57,200.

6,000.

174 ,800.

313,500.

1,213,900.

393,131.

582,6157

411,4287

2,554,937.
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OFFICE OF THEATTORNEY GENERAL

fT N 1985

The Honorable Patrick Eodey
Chairman

Senate Judiciary Committee
Alaska State Senate

Pouch V

Juneau, AK 99811

Re: Elected AG
SJR 9

Pear Senator Rodey:

I would like to comrse.M* on the merits of the question
of whether or not we should elect the attorney general.

As you take up this issue, it is useful to consider how
this proposed change will effect the citizens of our State 1in

both the shcrt and long term. I have lived and practiced law 1in
our state for most of my adult Ilife. T am absolutely convinced
that the needs of all Alaskans are best served by having an
appointed attorney general. Election of one <cabinet level

official makes no more sense than the election of some or all
other commissioners.

Historically, the Attorney General has been an
appointive, rather than elective, official. In England, the
Attorney General was appointed by the Crown and only incidentally
acquired elective status through a seat 1in Parliament. In
Colonial America, Attorneys General were usually appointed by the
Governor of the <colony. The Attorney General c.f the United
States still serve at the pleasure of the President with the
advice and consent of the Senate. 1/

1/ Our research, indicates that the Attorney General is
popularly elected 1ir. forty-three states. The. Attorney General is
appointed by the Governor in five states (New Hampshire, Alaska,
Hawaii, New Jersey and Wyoming), three territories and the
Commonwealth of Puerto Rico. In Maine, the Attorney General 1is a
"constitutional officer" selected by the Legislature while
Tennessee 3 Attorney General is selected every eight years bv the
Supreme Court, of that state.



Honorable Patrick Rodey, Senator April 23, 1985
Chairman, Senate Judiciary Committee Page 2
Re: Elected AG - SJR 9

I have a number of substantive points which weigh
against the election of the attorney general. First, 1in Alaska,
the people, through their Jlegislators do participate in the
selection of the attorney general by the confirmation process.
In addition, the confirmation process allows the Legislature to
examine the qualifications and integrity of the nominee.

Secondly, the governor, as the state®s principal
executive officer, needs to have a responsive and vreliable

Department of Law. I think good management requires an appointed
attorney general, but more importantly common sense suggests that
the attorney general selection be made by appointment. The

delegates to our Constitutional Convention recognized over a
guarter century ago that, 1in our vast state with 1its disparate
interests and citizens, the administration of state government
requires a strong governor. This still holds true today. The
last thing our state needs 1is an elected attorney general who may
have a personal or political agenda which varies from the
position of the governor. The friction between the two elected
administrative officials can lead to a less responsive state
bureaucracy and a diffused accountability of the executive branch
to the electorate.

I could relate anecdotes which 1illustrate this from
other jurisdictions having elected attorneys general. Instead, |
would vrather provide a quotation from the National Municipal
League:

AlIl authorities on executive organization agree
with the position embraced by the Model State
Constitution for more than 40 years that
administrative power and responsibility should be
concentrated in a single popularly elected chief
executive. There 1is growing recognition that the
governor, as the representative of all the people,
should be equipped with the constitutional status
necessary to exercise constructive leadership as
the chief lawmaker and political head of his
state. 2/

Studies on administrative reorganization usually argue
that _fragmentation 1leads to irresponsibility, but that a single
chief executive can be held accountable through the electoral
system and, as a consequence, can make the administration more
responsive. In my opinion, the Governor of Alaska needs the.

2/ National Municipal Leagues, MODEL STATE CONSTITUTION (6th
ed.) 65-66 (1963).



Honorable Patrick Rodey, Senator April 23, 1985
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Re: Elected AG - SJR 9

flexibility and discretion that 1is implied 1in an appointed
attorney general. Anything less will 1inevitably drive a wedge
between the Governor and the Department of Law to the detriment
of the citizens of our state.

Thirdly, 1in addition to the practical problems caused
by an elected attorney general, experience 1in other states with
an elected attorney general suggests that the Governor®s office
will 1incur substantial costs with respect to the use of separate

and additional counsel for the Governor. I am of the opinion
that this use (and cost) depends on the relationship between the
Governor and the elected Attorney General. In a situation where

an elected Attorney General and Governor are cooperative, cordial
and share a similar political philosophy, the need for additional

Governor®s counsel will be reduced. Regrettably, this 1is not
always the situation. A 1976 study by the National Governors”
Conference explored the role of Governors®™ legal advisors. The

study, which was based primarily on a questionnaire to these
counsel, found problems 1in this relationship:

In many sta.te-s, the"” relationship between the
Governor and the Attorney General 1is not a smooth
one. In addition to whatever political
differences there may be between them, there are
several operational areas of potential conflict.
These 1include conflicts over the extent to which
the legal talent employed by state agencies should
report to the Attorney General or to the agencies;
concern that the Governor cannot easily deal with
the Attorney General because the Attorney General
normally provides "yes-no" answers vrather than
discussions of the legal risk of various options;
and the possible frictions that may normally occur

in an attorney-client situation. 3/

While | cannot estimate the actual use and cost of
additional counsel to oversee the elected Attorney General on
behalf of the Governor, 1 am convinced there will be some extra
cost incurred by the Governor®s office to hire and use legal
counsel even in the best of times. I sadly regret that the

citizens of our state will be required to pay for this additional
layer of legal bureaucracy.

2/ National Governors®™ Conference, Center for Policy Research
and Analysis, LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 1976).
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Fourthly, in states where the attorney general is
elected, the heads of executive departments often hire their own

attorneys. In jurisdictions with elected attorneys general,
there 1is often a proliferation of house counsel on the staff of
major departments. Historically, such counsel have been employed

by executive branch agencies to give department heads a "second"
opinion in controversial matters in states having an elected
attorney general. Such counsel usually do not have the authority
to litigate, but they do provide 1legal advice to department
heads. Without centralized legal service and advice, each agency
will rely on advice from its own lawyers. Therefore, agencies
will receive differing interpretations as they raise legal
issues. This in turn will make consensus among different
agencies on 1issues more difficult to achieve. The result is that
public policy decisions 1in the executive branch will be delayed
to the detriment of the public and the legislature. In addition,
these house counsel frequently submit amicus briefs in litigation
affecting their department™s programs. It is not wunusual in
states with an elected attorney general to see four or five
separate briefs filed 1in a single matter, vrepresenting the
varying viewpoints of different agencies, in addition to the
attorney general®s brief. If nothing else, this needless
duplication insures that the courts and the public will be
confused about state policy on many 1issues.

In my estimation, the cost for such additional counsel
in Alaska could easily exceed $1.0 million annually, within a few

years. This cost 1is simply not warranted by any rational
criteria and should be further questioned in light of diminishing
revenues. We have many more basic needs in Alaska which command
the state government®s immediate attention. Surely we do not

want a needless layer of extra lawyers embedded in state
agencies.

In summary, it is my opinion that electing the Attorney
General will split administrative responsibility and executive
authority, diffuse the political accountability of the executive
branch to the public, add more attorneys to state government,
contribute to more intense bureaucratic infighting among
agencies, delay the resolution of executive Dbranch policy
decisions, and <create a higher rate of growth 1in the state
operating budget.

Please call upon me at your earliest convenience if |
can provide additional information on this matter.

NCG;vrb



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch y. Scale Capitol
Junciu, Alaika 9981
(907) 463-3991

MEMORANDUM

TO: Representative FredBrown,
House Judiciary Committee

ATTN: Pete Froehlich
FROM: Deb Pomeroy Jy tA
RE: Election or Appointment

Research Request 81-91

You asked the we provide a breakdown of the 50 states
states elected their attorneys general,

According to the 1980-81 edition

40 states have a constitutional

of the attorney general. These
Alabama Illinois
Ari zona lowa
Arkansas Kansas
California Kentucky
Colorado Louisianna
Connecticut Maryland
Delaware Massachusetts
Florida Michigan
Georgia Minnesota
Idaho Mississippi

Three states, Indiana, Oregon and Vermont,

March 27,

Chairman

of Attorneys General

of Book of States
provision requiring
states are listed below:

Missouri
Montana
Nebraska
Nevada

New Mexico

New York

North Carolina
North Dakota
Ohio

Oklahoma

that the attorney general be elected by the public.

Of the states that have appointed attorneys
New Jersey require Senate approval

§ Hampshire requires Council approval;
both the House of Representatives

and, Alaska

and Senate.

and which states

have a statutory

general,
of the Governor's

Other States

showing which

ap jointed them.

(see attached table),
the public election

Pennsylvania
Rhode Island
South Carolina
South Dakota

Texas

Utah
Virginia
Washington

West Virginia
Wisconsin

requirement

Hawaii-, Wyoming and
appointment;
requires approval by

New



Representative Fred Brown
March 27, 1981
Page 2

The remaining two states have a different requirement than public
election or appointment by the Governor: Maine has a constitutional
provision that the attorney general be elected by the legislature; and
Tennessee requires, by statute, that the attorney general be elected

by the state Supreme Court.

dp

Attachment ,
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MEMORANDUM

TO: Representative Rick Uehling
FROM: Bill Lovell, Staff

DATE: March 21, 1983

RE: CSSSHJR 7

Or) Wednesday, March 16, 1983, Conmittee Substitute for Sponsor
Substitute for House Joint Resolution 7 (Judiciary) was considered by
the House. By a vote of 27 to 12, the resolution passed.

Those voting in favor of the resolution were Abood, Adams, Barnes,
Bettisworth, Bussell, Cato, Cowdery, Flood, Fritz, Fuller, Furnace,
Goll, Hayes, Herrmann, Hurlbert, Lacher, Larson, Lindauer, Liska,
Martin, M.W. Miller, Pestinger, Ringstad, Shultz, Tischer, Uehling,
Ward.

Those voting against the resolution were Clocksin, Davis, Duncan,
Grussendorf, Koponen, Malone, McBride, M.M. Miller, Phillips, Vaska,
Wendte, Zharoff.

Represesntative Szymanski was excused from the House.

Representative Clocksin served notice of reconsideration of his vote.



HOUSE JOURNAL March 16, 1983

CSSSHIR 7(Jud)

CSSSHIR 7(Jud) was again before che House.
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STATEMENT BY REPRESENTATIVE RICK UEHLING ON BEHALF OF
HOUSE JOINT RESOLUTION SEVEN

I thank you, Mr. Chairman and members of the committee,
for this opportunity to voice my reasons for introducing
House Joint Resolution Seven, proposing amendments to the
Constitution of the State of Alaska relating to the election

of the attorney general.

The idea behind HJR 7, that of electing Alaska ™ attorney
general, 1is not an original concept. For years, many Alaskans
have supported the principle of electing our state"s highest
law enforcement officer. The past five years have seen similar
legislation introduced by Senator Brad Bradley, Representative
Terry Martin, and Majority Leader Ramona Barnes. As early as
the Constitutional Convention 1in 1956, when Frank Barr of
Fairbanks introduced an amendment to require the election of
the AG, many citizens have recognized the need for a tTuly
impartial and independent attorney general. Many believe, as
Mr. Barr expressed the 1ideal, "the attorney general should be
"the people®s attorney,™ elected by and responsible to the

citizens of Alaska."

Since our Constitutional Convention rejected Barr-"s
suggestion, many of the states have provided for the election

of attorneys general. In"fact, today all but five of the fifty
states elect their AG, a dramatic reversal from 1956 when
only a dozen states elected attorneys general. Even the most

avid opponent of electing the attorney general would have to
admit that the last fifteen years have clearly indicated
overwhelming national sympathy for the idea.

Today, my arguments 1in favor of HJR Seven will concentrate
on three main points: 1. election provides for greater autonomy
for the AG"s office; 2. election provides for freedom from
political manipulation; and 3. election provides for greater
personal responsibility by the attorney general.

Today the attorney general 1is defined in AS 44.23.020 as
"the legal advisor of the governor and other state officers.”
By very definition, the actions of the AG are subject to the
whims of the governor. Providing for the election of future
attorneys general will free the state"s legal arm to exercise
more autonomous control over prosecutorial and other activities.
As an elected official, the AG would respond directly to the
public. To quote Tformer New York Attorney General Louis J.
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Lefkowitz 1in his classic defense of elected attorneys general:

The elected attorney general has a natural and
impelling desire to be creative and to exercise
broader 1initiative in the service of the public.
He is free of the fear of dismissal by any
superior official -if he should exercise contrary
independent judgement. He 1is 1in the best position
to render maximum service to the people and
impartial advice to the Governor, the Legislature,
and State departments and agencies.

My second argument in favor of HJR Seven is to the effect
that, 1if elective, the office of attorney general will be free

from political manipulation by the governor » office. As our
system 1is arranged now, the attorney general 1is just another
cabinet officer, directly responsible to the governor. Although

I will certainly not argue that any of the fine men who have
served in the office of attorney general have Dbeen politically
manipulated, I will eagerly point out that the potential does
exist. As our law is written today, the attorney general 1is
the servant of the governor: he makes prosecutions as the
governor sees fit and he.generally interprets the law as the
governor directs. This arrangement 1is obviously dangerous.
Requiring the election of the attorney general would help
eliminate this danger. Former 1l1linois Attorney General
William J. Scott made this point clearly when he argued, "the
Attorney General®s roles of T"government watchdog®™ and T"attorney
for the people® require independence from the governor.™ Former
Attorney General Lefkowitz argued the same point when he said
that electing the state"s AG provides that "he can appear in
Court without fear or favor--an attorney in the fullest and
finest sense of the word."

My third observation 1is that election would provide a
sense of personal responsibility for the attorney "general.
As an official directly responsible to the electorate, an
elected attorney general would naturally feel a personal
responsibility for the activities of the department. Perhaps
more than any other reason, this argument hits the real point
of electing Alaska®™s attorney general. That 1is in fact the
main purpose 1in electing almost any official, be it our governor,
our judges, oOr our mayors. When the direct authority and
responsibility inherent to a particular position become so
unusually varied and important, it is prudent to make that
official directly answerable to the people he serves. Going
again to General Lefkowitz: "To sum it up--an elected
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attorney general has a measure of independence and a sense of
personal and direct responsibility to the public."”

Ladies and gentlemen, I will not tell you that there are
no problems with the election of Alaska®s attorney general or
of any state official, for that matter: elections cost money;

politics 1is inevitably involved, even in a non-partisan
election as in this bill; personal greed and ambition are
simply 1impossible to eliminate; and effective governments do
require strong executives. However, 1 am willing to tell you
that the potential benefits of an elected attorney general are
far more numerous and important than any costs, real cr

imagined. The arguments | have made today hopefully demonstrate
that point.
In my opinion, the argument 1is simply this: does the

attorney general represent the governor of Alaska or the
thousands of men and women who make up this great state? If
you believe like 1 do that the attorney general should represent

all of Alaska®s citizens, then | encourage you to supportthis
resolution to make that official directly responsible to the
people represented. I encourage you to vote "Do Pass"™ on this

important issue.

Thank you.



Grants Pass, Oregon
February 19, 1983

TO MY FRIENDS IN THE ALASKA LEGISLATURE:

Almost thirty years ago | proposed that the state of

Alaska elect its attorney general. Although my proposal
was finally rejected by the Constitutional Convention in
1956, | have never abandoned my conviction that the

attorney general should be "the people®s attorney,”
elected by and responsible to the citizens of Alaska.

For that reason, 1 am pleased to support House Joint
Resolution 7, which proposes an amendment to the state
constitution providing for the election of the attorney
ge Teral. HJR 7, if approved by both houses, would allow
the electorate to determine the nature of the state®s
highest law enforcement officer.

I urge every legislator to fully consider this important

bill. IT you decide that your constituents deserve a truly
impartial attorney general who 1is ultimately responsible
to the people, then 1 encourage you to support the

passage of HJR 7.
Thank you for your attention.

Respectfully,

Delegate, Alaska Constitutional
Convention (1955-56)



A BILL ENACTED BY THE PEOPLE OF THE STATE OF ALASKA
UNDER THEIR AUTHORITY GRANTED BY

THE CONSTITUTION ART. | SEC. 2

"All political power is inherent in the people. All government originates
with the people, is founded upon their will only, and is instituted solely
for the good of the people as a whaole.'

AND THE CONSTITUTION ART. 1 SEC. 5

"Every person may freely speak, write and publish on all subjects, being
responsible for the abuse of that right." (emphasis added)

AND THE CONSTITUTION ART. 1 SEC. 6

"The right of the people peaceably to assemble and to petition the
government shall never be abridged."

This is an advisory vote and a plebiscite - an expression of the people's
will by direct ballot on a political issue.

A BILL

"An Act relating to the election of the Attorney General of the State of
Alaska.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF ALASKA:
Article 111, sec. 29. is amended by adding a new section to read:

(a) ELECTION OF THE ATTORNEY GENERAL. The attorney general shall be
chosen by the qualified voters of the State on nonpartisan ballots.
Candidates for attorney general shall file for the office as prescribed by
law. The candidates receiving the greatest and the second greatest number
of votes on a nonpartisan ballot at the primary election shall be candidates
in the general election. The candidate receiving the greatest number of
votes on a nonpartisan ballot at the general election shall be attorney

general.

(b) This Act is effective for primary and general election of 1986.



a rare
debate

Attorney general
bill voted down

By JOHN LINDBACK

Daily News reporter

JUNEAU — It was an ex-
traordinary day in the Alaska
State Senate.

First, a bill that would ask
voters to decide if Alaskans
should elect their attorney
general failed by a 9-11 vote
on the Senate floor.

Rejection of a bill by a
floor vote is uncommon.
Sponsors usually make sure
they’ve garnered enough sup-
port before they ask for a
floor vote.

In addition, senators debat-
ed the bill for 45 minutes.
Floor debate in the Senate,
where battles are usually
fought in closed-door caucuses
or committees, is as rare as
sunburn in Barrow.

The Senate’s anomaly —
which included flurries of
note-passing and occasional

laughter — progressed like
this:
11:30 a.m. — The words

"Senate Joint Resolution 9,"
a bill proposing amendments
to the Constitution relating to
the election of the attorney
general, are typed onto the
Senate's electronic vote
board.

11:31 a.m. — Sen. Vic Fisch-
er, D-Anchorage and a dele-
gate to the 1955 Alaska Con-
stitutional Convention, pro-
poses an amendment that
would repeal the part of the
Constitution that says the ex-
ecutive power of the state is
vested in the governor. It
might as well be repealed if
the bill is passed, Fischer
said, because an elected attor-
ney general would lead to
friction in state government
and a fundamental change in
the way framers of the Con-
stitution structured the execu-
tive branch.

11:35 a.m. — The Senate
defeats Fischer's amendment
16-4. Among those joining
Fischer on the losing end of
the vote was Sen. Jack Cogh-
ill, R-Nenana, the only other
senator who was a delegate to

See Page B-3, 8ENATE
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{ Continued from Page B-1 |

the Constitutional Conven-
tion.

11:36 a.m. — Senate Majori-
ty Leader Rick Halford and
Sen. Jay Kerttula propose an
amendment that stales an at-
torney general is not eligible
to hold office as governor or
lieutenant governor until four
years after leaving office as
attorney general. The amend-
ment might allay fears of
Borne critics who contend an
ambitious elected attorney
general would politicize the
Job in hopes of later becoming
governor, Kerttula said.

11:39 a.m. — Senate Minori-
ty Leader Bill Ray, D-Juneau,
said the amendment makes a
“silk purse out of a sow.” It
passes on a 15-5 vote.

11:40 a.m. — Senate Presi-
dent Don Bennett calls for
general debate on the full
bill.

11:41 a.m. — Sen. Joe Jo-
sephson, D-Anchorage, cites
excerpts from Alexander
Hamilton’s Federalist Papers
.and argues that an elected
attorney general would de-
vote time to a political career
in addition to serving as the
state’s chief lawyer. Elected
attorneys general are not im-
mune from corruption, Jo-
scphson said, citing the recent
indictment of the West Virgin-
ia attorney general. The name
of the West Virginia attorney
general, Charlie Brown,
draws giggles from the cham-
bers. In addition, the gover-
nor will have to hire his own
lawyer if he considers the
attorney general a political
rival, he said.

11:50 a.m. — Sen.
gler, D-Ketchikan,
ponents of the bill to
why it’s a good idea.”

11:50 r~m. — Prime sponsor

M Edna DeVries, R-Palmer,

Bob Zie-
asks pro-
"tell us

Attorney

general

said an attorney general ap-
pointed by the governor is
more responsive to the gover-
nor than the general public.
Alaska should join the trend
and join the 43 other states
who elect their attorney gen-
eral, she said.

11:52 a.m. — Kerttula says
the Alaska Constitution pur-
posefully sets up a strong
executive branch. That may
not be true in other states.

11:59 a.m. — Sen. Pat Rod-
ey said Alexander Hamilton
would have supported elect-
ing the attorney general. It
provides more checks and bal-
ances in government, a funda-

mental principle cited in the
Federalist Papers, Rodey
said.

12:04 p.m. — People should

pay attention to the historical
perspective and general agree-
ment on the issue by Fischer
and Coghill, Kerttula said.
Normally, "neither one of
them agree on much of any-
thing,” he said.

12:09 p.m. — Sen. Arliss
Sturgulewski saluted the de-
bate on the bill and concurred
with Rodey. The public some-
times has a reason to wonder
whether the attorney general
is "their lawyer or the gover-
nor's Iawyer " she said.

.m. — Quoting from
F|SC erS book about the Con-
stitutional Convention, De-
Vries said some delegates
wanted an elected attorney
general “to keep the execu-
tive honest."

12:12 p.m. — Fischer said it
was flattering to be quoted as
authority on the state Consti-
tution. DeVries, smiling,
turns to Sen. Mitch Abood, R-
Anchorage, and loudly whis-
pers, "l didn’t say he was an
authority.” An elected attor-
ney general would automati-
cally aspire to be governor,
Fischer said.

bill

voted down

12:14 p.m. — Several mem-
bers of the Senate yell "Ques-
tion!" The practice warns the
President that those yelling
want to vote.

12:15 p.m. — Bennett ex-
plains that since the resolu-
tion calls for an amendment
to the Constitution to be
placed before voters, the rules

require at least 14 votes for
passage.

12:15 p.m. - The bill fails
9-11.

12:16 p.m. — Sen te Rules

Committee Chairman Tim
Kelly asks that sponsors of
the bill be allowed to return
it to his committee and resub-
mit it for another floor vote
when they feel they have 14
votes. Nobody objects.

After the floor session, De-
Vries said she knew the bill
would lose. But polls show 80
percent of the state's voters
favor electing the attorney
general and the people de-
serve a debate cn the subject,
she said.

She’s hopeful, she said,
that citizens will put pressure
on senators who voted no to
change their minds on the
subject. Then she could bring
the bill back to the floor, she
said.

"Let the people now come
forth. The ball is back in their
court," DeVries said.

Voting in favor of putting a
constitutional amendment be-
fore the voters were: Abood;
Bennett: DeVries; Halford;
Kelly; Rodey; Sturgulewski;
Jan Faiks, R-Anchorage, and
Paul Fischer, R-Soldotna.

Voting against the measure
were: Coghill; Fischer of An-
chorage; Josephson; Kerttula;
Ray; Ziegler; Dick Eliason, R-
Sitka; Bettye Fahrenkamp,
D-Fairbanks; Frank Fergu-
son, D-Kotzebue; John Sack-
ett, R-Ruby and Fred Zharoff,
D-Kodiak.

ia monocytogenes, and
they can cause fatal ill-

ness in pregnant women,
small children and frail
elderly people, the agency
said. In healthy adults,

the bacteria can produce
flu-like symptoms.

The DEC did not identi-
fy the brand of brie
cheese found to be con-
taminated. Officials said
that to be safe, Alaskans
should avoid all brie that
was made in France.

White House gets
conveyance bill

Our Washington bureau

WASHINGTON - The Sen-
ate this week passed and sent
to the White House a bill to
extend for one year the time
period for the state to file
legal challenges against the
conveyance of submerged
land to Alaska Natives.

The bill cleared the Senate
by unanimous consent and is
expected to be signed by Pres-
ident Reagan.

The Alaska Lands Act of
1900 set a five-year statute of
limitations on court chal-
lenges to the conveyance of
submerged lands. But the
state and the Natives sought a
one-year extension of the
deadline, while they continue
negotiations on a comprehen-
sive settlement to the prob-
lem.

Sen. Frank Murkowski, R-
Alaska, said the bill is needed
"to avoid numerous and need-
less lawsuits between the
state and the Natives."
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Referred: Judiciary

DEVRIES, ABOOD.
KS AND RODEY

IN THE SENATE XI
SENATE JOINT RESOLUTION NO. 9
IN THE LEGISLATUFE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
Proposing amendments to the Constitution
of the State of Alaska relating to the
election of the attorney general,
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article IIl, sec. 23, Constitution of the State of Alaska
is amended to read:

SECTION 23. REORGANIZATION. (a) Except as provided in 1bh) of
this section, the [THE] governor may make changes in the organization
of the executive branch or in the assignment of functions among its
units which he considers necessary for efficient administration.
Where these changes require the force of law, they shall be set forth
in executive orders. The legislature shall have sixty days of a
regular session, or a full session if of shorter duration, to disap
prove these execut.ve orders. Unless disapproved by resolution con-
curred in by a majority of tl e members in joint session, these orders
become effective at a date thereafter to be designated by the gover-
nor.

(b) The governor may not make a change in the organization or
function of any unit of the executive branch which is headed Dby the
attorney general.

* Sec. 2. Article I, sec. 24, Constitution of the State of Alaska s
amended to read:

SECTION 24. SUPERVISION. Except for any unit of the executive
branch which is headed bv the attorney general, each [EACH] principal

department shall be under the supervision of the governor.

-1- SR 9
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SECTION 30. LIMIT ON TENURE. A person who has been elected
attorney general for two full successive terms is not eligible to hold
that office until one full term has intervened.

SECTION 31. VACANCY. In case of a wvacancy in the office of
attorney general for any reason, a successor shall be elected for the
remainder of the unexpired term at the first general election occur-
ring not less than six months after the office becomes vacant. The
governor may appoint a qualified person to fill the office between the
date it becomes vacant and the date it is filled by election.

SECTION 32. COMPENSATION.  The compensation of the attorney
general shall be prescribed by law and shall not be diminished during
the cerm of office, unless by general law applying to all salaried
officers of the State.

SECTION 33. DUTIES. The attorney general shall be the legal
adviser of the state officers, and shall perform other duties pre-
scribed by law,

SECTION 3A. ELECTION AND TERM OF ATTORNEY GENERAL. The first
election for an attorney general required by the constitution to be
elected shall occur at the first general election occurring after "he
office is established under the constitution. If a vacancy occurs in
che office of attorney general before the first general election held
after the office is established under the constitution, the office
shall be filled under the law as it existed bhefore the office was
established under the constitution. Except as otherwise provided in
the constitution, the term of office of attorney general required by
the constitution to bhe elected begins at noon on the first Monday in
December following the general election for that office and it expires

at noon on the first Monday in December four years later.

* Sec. 5. The amendments proposed by this resolution shall be placed

3- SR 9



the voters of the state at the next general election in conformity
rt. XIIT. sec. 1, Constitution of the State of Alaska, and the elec-
aws of the state.
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STRUCTURE OF GOVERNMENT 109

subsequent proposal by Seaborn Buckalew of Anchorage to strike
the secretary of state position was narrowly approved on a twenty-
-ix to twenty-five vote.457 While this action eliminated the secretary
of state problem, most delegates were not comfortable with the
<limination of an elected successor to the governor.

The delegates reconsidered the problems on the following day,
and after much additional debate finally agreed to include in the
article a secretary of state who would be chosen separately in the
primary election by the voters of each party and then paired with the
party's candidate for governor in the general election. Matching the
top vote-getter for governor and secretary within each party would
ensure that the selected secretary was popularly chosen and of the
same political party as the governor.63

As approved under the constitution, the secretary of state
succeeds to the governorship in case of a vacancy and serves as acting
governor when the governor is temporarily absent from office. Fur-
ther provision for succession in the event that the secretary of state is
unable to succeed to the office or to act as governor was to be made
by law. The convention preferred this formula to the initial com-
mittee proposal that when the secretary of state is unable to act, the
president of the senate and the speaker of the house of represen-
tatives shall, in succession, act as governor until the disability is

removed.

Attorney General

There was also considerable debate about whether the attorney
general should be elected. A problem in this debate was the lack of
agreement among delegates about the functions of an attorney
general. Some viewed his role as strictly that of legal adviser to the
governor and other officers in the executive branch. Others believed
he performed similar functions v.'th respect to the legislature. Yet
others felt that because the attorney general prosecutes cases on
behalf of the state, he should he independent of those, including the
governor, responsible for administering the state's police functions.
And some argued that one purpose of the attorney general was to
keep the executive honest.

As alternative toji gubernatoriallv appointed attorney general as
prd”fosed by the committee, it was proposed to nominate attorney
general candidates in a method similar to that provided in the judicial
article for judges. Others suggested the attorney general he elected.
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However, by votes of twelve to forty and eighteen to thirty-six.
deleeates rejected the proposals for treating, the attorney general
differently from other heads of principal departments., 1)) The argu-
ment against electing the attorney general, founded primarily on the
belief in a strong chief executive, was summed up by George
McLaughlin, himself a lawyer:
If we yield in one respect, we might as well elect our commissioner of
welfare, our commissioner of education, and having provided those. | feel
that we should go right down the list and completely dissipate the theory
upon which the voting has taken place ... | am violently opposed to the
election of the attorney general ... | don’t think the election of him
accomplishes any purpose. The blunt fact is that there isa general miscon-
ception as to the function of the attorney general. The attorney general is
a lawyer and his opinion is the equivalent of any other lawyer's. , . Any
recommendation he makes, if acted upon, can always be attacked in ihe
courts by private citizens. His opinion is ... impressive upon the state and
the officials are bound by it until some irate taxpayer attacks it and the
actions taken under the authority of it and the courts can promptly over-
rule it.. . His functions are not quasi-judicial. He is another attorney
giving an opinion ... | think if we are going to have an attorney general,
the power should be ested in the governor to appoint him without any
screening by a judicial council or anything of the sort.. . (The>attorney
general does, in a sense, bear the same relationship to the governor as any
attorney bears to his private client ... It Is an attorney-client relationship
and the relationship has to be based 011 personal selection."0

Executive Departments

The Committee on the Executive proposed that all executive
and administrative functions be allocated among a maximum of
twenty departments, all under supervision of the governor. There was
little disagreement with this recommendation. The problems arose on
the question of how each department was to be headed: by a single
department head or by a governing board or commission that could
in turn designate adepartmental executive.

The committee's guiding principle was that sir.ie department
heads would, in chairman Victor Rivers’words. " ... help effectuate
and mi <e more efficient the strong executive type of government in
the executive branch.”71 Delegates saw the state constitution as a
means of eliminating and avoiding the proliferation of boards and
commissions that had characterized territorial government. While
they deemed it necessary then to provide Alaskans at least some

"™[>id.. pp. 2193-2200, 2215. 2226.
70//j/d., p. 2196.
~1lbid,, p. 2034.
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The Alaska Attorney General:

Elected
lyNormren C Garsuch

The office of state attorneys general
can cither strengthen or check the ex-
ecutive branch. The Alaska attorney
general plays a significant role in public
policy-making. Currently, Alaska’s gov-
ernor appoints the state attorney gen-
eral, and until the argument about the
range of executive power is settled, the
controversy about the the office’ elec-
tion or appointment will persist.

A History and De cription of

the Office of the Attorney General

The first office of the attorney gen-
eral was created in 1461 when the King
of England appointed a person to direct
all of his representatives who appeared
in the royal courts. The common law
decisions of these courts defined the
attorney general's duties, which, in es-
sence, were to protect the royal prop-
erty, prerogatives, and revenue, and to
prosecute those persons accused of
committing crimes. Examples of these
duties included recovering for damages
done to royal property, regulating public
charities and trusts, repealinggranls and
patents, and prosecuting misdemeanor
and felony crimes. By 1700. the attorney
general was accorded membership in

or Appointed?

Parliament to explain crown legisla-
tion.

When the American Colonics were
settled, colonial attorneys general were
appointed by the royal governors and
were deemed to exercise all of the com-
mon law powers inherent in the office of
the attorney general of England. After
the Revolutionary War. the new state
courts decided that the common law
powers exercised by the Attorney Gen-
eral of England and discussed above
were an inherent part of the office of
state attornevgeneral. In addition, most
states ratified this grant of powers in
state constitutions or statutes.

The method of selecting stale attor-
neys general evolved in stages. Prior to
Andrew Jackson’s presidency, most
states provided for the appointment of
the attorney general bv the governor or
legislature. With the advent of Andrew
Jackson s presidency, the concept of
sovereign democracy emerged. The
people were seen as the source ofsover-
eign power, and they exercised it
through popularly elected officials. In
the late nineteenth century, states began
to require (he election of the attorney
general. Today, 44 states elect the attor-

ney general. Of the six states that ap-
point the attornevgeneral, most provide
for appointment by the governor, and
some by the legislature or the state su-
preme court. M

With the evolution of sovereign de-
mocracy, state courts decided that stale
attorneys general now represented the
rights, prerogatives, and interests of lhe
general public in carrying out their
common law duties of office. In effect
the courts substituted the public for the
king as the client of the attorney general,
thus giving the attorney general the
power to protect public prerogatives,
property and revenue. Indeed, there are
several state supreme court opinions
which hold that an attorney general max
bring any action in court deemed neces-
sary to enforce or protect any public
right or interest and as a corollar.
power may exercise virtually plenar.
discretion in the disposition M such
action. However, while slate altornc.
general possess these common law
powers, state constitutions or statute
may limit or preclude the exercise e
some or all of them.'4*

Another development in the Unite*!
States has been the expansion oi the

"HE ALASKA PUBLIC AFFAIRS JOURUAL .



powers of state attorneys general
through the delegation of direct statu-
tory grants of authority by the various
state legislatures. For example, in most
states, there are anti-trust and consumer
protection trade regulation laws and the
power to enforce them is delegated by
most legislatures to the attorney
general.(5

Finally, the office of the state attor-
ney general has been strengthened as an
advocate forthe peopleon abroad range
of issues for reasons relating to its insti-
tutional characteristics. First, the office
possesses a firm place in the tradition of
English and American institutions; sec-
ond. the office is a statewide one and,
therefore, it has the advantages and dis-
advantages of statewide exposure and
argument; third, the office isalso closely
connected to the state’s political chief
executive through the powers to give
legal counsel to state agencies and to
represent them in litigation; fourth, the
office has a close connection to the judi-
cial system; and fifth, the office isstaffed
by attorneys, and thus, a natur d power
base exists in the legal commui.'tvofthc
state based upon the professional rela-
tionship among members of the Bar.

The Role of Slate Attorneys
General in Public Policy Decisions
It is practically impossible to make
any public decision without knowing
first, the legal parameters within which
the agency or public official may act; and
xccond. the adverse legal consequences

na THE ALASKA PUBLIC AFFAIRS JOURNAL

of proposed courses of action within
those parameters. Forexamplc, actions
outside the scope of a public official’s
statutory powers could expose the offi-
cial to personal liability for any dam-
ages caused as a result of the action.
Frequently, the practical bounda-
riesofthese legal parameters are deter-
mined by political constraints. Thus, in
many public decisions involving legal
issues, attorneys general play a signifi-
cant indirect role through furnishing
legal advice to help public officials bal-
ance the adverse legal consequences of
their decisions within those politically
imposed parameters. An example of
this balancing occurs when deciding
what can constitutionally be done to
ensure local ,daskan hire by out-of-
state companies when the most direct
way to do so through mandating it by
statute is unconstitutional based on
cases decided by the Alaska and U.S.
supreme courts. In this area, the legis-
lature cnactcda bill allowingthe Alaska
commissioner of labor to designate
economically distressed zones based on
economic and employment character-
istics and require lucai hire on public
projects within those zones. The bill
was drafted with the state attorney
general’s advice. It was not totally po-
litically acceptable, but was the best
legal position constitutionally permit-
ted based upon U.S. Supreme Court
opinions. Even this new one has been
challenged by a contractor as unconsti-
tutional. Therefore. this issue will once

again oe reviewed by the appellate
courts.

The legal advice given to state offi-
cials engaged in making these public
decisions is frequently found in advisory
opinions, a written memorandum from
the attorney general which answers a
question of law posed by any public
official in the state executive or legisla-
tive branch of government. This mecha-
nism, next to oral advice, is the most
frequently utilized tool in public legal
practice and plays an important role in
policy decisions.

The legal status of opinions by attor-
neys general has been interpreted fre-
quently bv the courts. This status varies
fromsiale tostatc. The judiciary and the
legislature generally treat them as per-
suasive, but not controlling on the legal
issues they address. Several state courts
and some state statutes provide that
public officials of the executive branch
are bound by them. Even where they are
not recognized as binding on executive
branch officials, most recipients follow
them. The advantages in complying with
them are. first, it can shield the official
from the political consequences ol a
decision; and second, it allows the pub-
lic official to retain official imnumiiv
from any personal liability for actions
taken in reliance on the opinion.

The Powers. Duties and Role of the

Attorney General in Other States
The powers and duties of other state
attorneys general range from a maxi-



In Support of Election:

"An elected attorney general would be ‘the
people's attorney'and function as an
ombudsman and watchdog for them."

mum of highly centralized, exclusive
authority to provide legal counsel to the
state, litigate on behalf of the state and
prosecute crimes to a minimum of
shared state legal authority with no
statewide criminal prosecution jurisdic-
tion. For example, state attorneys gen-
eral do not possess statewide criminal
prosecution jurisdiction with the excep-
tion of Delaware, Rhode Island, and
Alaska. Inothcr states criminal prosecu-
tion is conducted bv elected or ap-
pointed municipal, county or city district
attorneys.

In addition, attorneys general usu-
ally do not have exclusive authority to
represent the state in litigation or to be
the exclusive legal advisor to state agen-
cies. In many slates, the governor’ of-
fice has its own general counsel and
many state agencies have their own
house counsel. In those states, the attor-
ney general represents the governor or
agencies only in court. Legal advice to
the governor or agency prior to litigation
is furnished frequently by house coun-
sel. In most states, while the attorney
general issues official opinions upon re-
quest and thus, can influence public
policy decisions: frequently, the attor-
ney general docs not play a significant
policy making role within the state
administration because the attorney
general is a competing elected official.
Exceptions to this situation exist when
the governor and attorney general arc
political allies, share the same philoso-
phy. or arc personal friends. >M

The Powers, Duties and Role

of the Attorney General of Alaska

In Alaska, the attorney general is a
member of the governor's cabinet. As
such, the office functions as the general
counsel to the governor and state offi-
cials. Thus, the attorney general plays a
constant role in the development and
formulation of public policy on a wide
range of issues.

In addition, the Alaska Supreme
Court has stated that the attorney gen-
eral has the exclusive authority in the
state government to make any and all
decisions relating to the disposition of
any state litigation and the exercise of
this discretion by the allornev general
within constitutional bounds is not sub-
jecttojudicial review. How ever, inorder
to maintain good allorney-clienl rela-
tions, the attorney general rarely exer-
cises such authority without consulta-
tion with and concurrence by the state
agencies involved. In major cases, the
attorney general also consults with the
governor and. if necessary, the
legislature.

The Alaska attorney genera! is ap-
pointed by the governor, confirmed by
the legislature, and serves at the pleas-
ure of the governor. In Sections 44.23.
I110-dOO ol the Alaska Statutes, the leg-
islature created the Office ol the Attor-
ney General as Chief of the Stale De-
partment of Law and vested that depart-
ment with certain powers. Those powers
arc as follows:

I. Possession of authority as the ex-

clusive legal advisor to the state execu-
tive branch of government, exercising
this power through the drafting or re-
viewing of all executive branch legal
instruments and legislation, and the
rendering of legal opinions:

2. Representation of the state in all
civil litigation;

3. Prosecution of all violations of
state criminal laws;

4. Initiation of actions to collect
state revenue;

5. Recommendation to the legisla-
ture of necessary changes in the laws:

6. Promotion of uniform laws
adoption;

7. Preparation of information on
landlord and tenant rights:

S. Possession of exclusive authority
to enforce the consumer protection
and anti-irust laws: and

9. Possession of ail common
powers generally inherent in the office
of the attorney general. Thus, the
Alaska attorney general is an example
ofthe highly centralized exclusive leual
authority model.

law

Arguments in Support of
Electing the Attorney (ieueral
The theme in the arguments sup-

porting the election tite attorney gen-
eral isasimple one focusing on the in-
dependence that direct election would
give the office. An elected attorney
general would be "the people's attor-
ney" and function as an omsbudsman
and watchdog for them. Independent
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election would mean that the attorney
general was not the creature of a par-
ticular administration. As such, the at-
torney general would be free to render
legal opinions solely on the basis of the
law and not as a legal advocate for the
administration. In addition, it is argued
that an elected attorney general would
be free to oppose policies of the state
government that are considered incon-
sistent with the law and to investigate
and prosecute apparent wrongdoing
both in and out of government without
fear or favor.(10

Also, it is argued that the attorney
general is elected in 44 states and the
concept appears to be working in those
jurisdictions. Some also argue that the
attorneygeneral’swork isinareaswhere
the governor has little or no interest,
such as consumer protection, antitrust
enforcement, and criminal prosecution.
Thus, much of the work docs not inter-
fere with the executive responsibilities
of the governor's office so that the re-
sults of the electoral competition arc not
as severe as supporters of the appoint-
ment proccssarguc. It isalso argued that
if a governor wants house counsel to
furnish legal advice to the governor's
office, most governors can appoint such
staff counsel. Furthermore, proponents
ofelection argue it isnot even necessary
forthe attorney general to act as general
counsel to the governor’s office. In
addition, some also argue that because
of the legal power of the office, an attor-
ney general's duties arc of a higher

10 THE ALASKA PUBLIC AFFAIRS JOURNAL

order, similar to that of a judge, and
therefore, the attorney general should
have the elected independence of a

judge.(ll)

Arguments in Support of

Appointing the Attorney General

The arguments in opposition to the
election of the attorney general and in
support ofappointment by the governor
aremorecomplex because ofthe need to
discuss how an appointed attorney gen-
eral impacts the structure and relation-
ships within the executive branch of
state government.The focusofthc argu-
ment is based upon the need to
strcngtiicn the executive branch of gov-
ernment through the appointive power
of the chief executive.(lJ)

Proponents of the appointment
process believe that good management
requires an appointed attorney general
so that the governor can have a philo-
sophically compatible, cohesive, and
unified team to carry out the responsi-
bilities of the executive branch of gov-
ernment. Thus, the political accounta-
bility for actions of the executive branch
and the executive responsibility for
those actions arc lodged in the office of
the governor. It is clear where the rc-
‘ponsibilitv lies and the governor is the
imc answerable to the public. <>

In addition, they argue that when
governors arc forced to deal with a
competing elected attorney general,
there may be some question as to
whether or not the advice, no matter

how wise or legally sound, will be taken
or looked upon with suspicion and hos-
tility, thus giving rise to conflict. This is
because the governor and attorney gen-
eral would be bringing different policy
perspectives to the same public issue.
These perspectives may be rooted in
different constituency bases. As both
are elected, neither one can be consid-
ered a final authority to resolve the issue.

Some argue that electing the attor-
ney general can delay the policy resolu-
tion process. They point out that in many
states with an elected attorney general,
governors appoint their own general
counsel and. in addition, house counsel
arc appointed frequently by state aecn-
cicsaccountable to the governor. These
house counsel may provide conflicting
legal advice to that of the elected attor-
ncygcncral. The effect of this conflictin'!
advice can be todclav rcsolutionofthose
issues within the executive branch. In
addition, whenever there is litigation
involving state agencies, house cou *d
may tile friend of the court briefs nr
otherwise intervene in court asserting a
position on legal issues different from

that of the elected attorney general.
Proponentsoflhcappointment process
argue that those different positions can
confuse the legislature, the public, and
the courts on the executive branch (mi-
icy.

Ad*'Kates of appointing the attor-
ney general also argue that electing the
attorney general will increase -talc
operating budgets. First, the governor



In Support of Appointment;

"Good managementrequires an appointed
attorney general so that the governor can have
a philosophically compatible, cohesive and

will insiston ageneral counsel and house
counsel for agencies that are respon-
sible to the governor's office. Thus, it
will be necessary to pay for an additional
layer of attorneys in the executive
branch. Second, in order to maximize
the perceived benefits of election, the
elected attorney general must have
additional, duplicate, independent sup-
port staff, not answerable to the gover-
nor, to execute personnel, budget, and
otheradministrative policyor the gover-
nor could unfairly infringe on the attor-
ney general’s independence of action.
Inresponse to the argument that only
an elected attorney general can investi-
gate and prosecute wrongdoing in slate
government with the appropriate de-
gree ofindependence, proponents ofthe
appointment process argue that the at-
torney general is not the governor’s
personal lawyer but the attorney for the
institution of the governor’ office.
Also, they point out thatasamember
of the legal profession, the attorney
general is affiliated with the judiciary
and functions as an officer of the court.
Thus the appointed attorney general
possesses the prerequisite professional
independence from the governor. They
believe that the appointed attorney
general is capable of investigating all
officials of the executive branch of gov-
ernment, including the governor, and
prosecuting wrongdoing if necessary.
This is because of constraints placed
upon the holder of the office by the
statutes, regulations, rules of court, and

unified team..."

canons of professional and prosecuto-
rial ethics which require the attorney
general to act in these criminal matters
based only upon the evidence, the law,
and the canons. They also believe that to
make decisions in these matters based
upon personal and political reasons ex-
poses the appointed attorney general to
charges ofobstruction of justice and the
possibility of suspension or disbarment
from the legal profession.

Subsidiary arguments in support of
appointing the attorney general can also
be made. Some argue that appointed
attorneys general do “represent the
public” and the misperception that they
do not is created because they have no
need to generate favorable publicity by
constantly calling attention to external
achievements in order to create ar.
image as “the people's attorney.” It is
also argued that the appointed attorney
general acts just like an omsbudsman
through the rendering of legal advice to
state officials as a member of the
governor's team. This advice helps to
ensure that these officials comply with
the statutes and regulations governing
their programs, and enforce fairness
and impartiality in government dealings
with the public.

Another argument in support of
appointment is that an elected attorney
general must allocate time to fund rais-
ing and other political activities, thus
detractingfrom that required to manage
the attorney general's office and result-
ing in a reduced credibility for the office

because it will be perceived to be too
“political.” Legal opinions issued by an
appointed attorney general arc likely to
be more professional because there isno
need to pay attention to political polls
when considering legal issues.

Some argue that interpreting the law
and running a large law office are essen-
tially technical tasks and it is not neces-
sary that the official charged with these
duties be elected. Also, it is believed that
highly qualified attorneys would not
become attorneys general if they had to
run in a statewide election.

Finally, those who argue for appoint -
mcnt also have some tradition on their
side. They state that no one has ever
seriously suggested electing the United
States attorney general. They believe
that the people do participate in the
selection of the appointed attorney
general through their legislator when
the legislature conducts the confirma-
tion process, not unlike the advice and
consent of the U.S. Senate over presi-
dential nominees for attorney gen-
eral. (16)

Conclusion

The underlying issue in these area-
mcnts is how the election of the Alaska
attorney general affects the balance
of power among the branches of state
government and the policy-makinu
process within the executive branch
ofgovcrnment. Inessence the argument
revolves around whether one believes
in a strong or weak executive branch
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ofgovernment. The current strength of
the Alaska executive in exercising its
authority is its ability to speak with one
voice. When the attorney general is
elected, the ability of the executive
branch to speak with one voice to the
legislature, the judiciary and the
public is altered and the account-
ability for executive branch actions is
split. If one believes that the power of
the executive branch should be divided
or decentralized through direct elec-
toral accountability ofsome of its parts,
then one generally supports election
of the attorney general.

An elected attorney general has
specific constitutional and statutory
duties of at. executive nature. Those
duties may include litigating civil
law suits to enforce compliance with
state law and to protect stale interests
and prosecuting violations of state
criminal law. Both civil and criminal
enforcement arc based on the police
power to protect the health, welfare
and safety of society. These enforce-
ment functions arc a key clement of
executive authority, in essence, the
power to force compliance with the
law.

If the attorney general iselected, this
power to enforce state law will be split
between two elected officials. Those
who support election believe this split
serves to check potential abuses of ex-
ecutive power and makes the executive
more responsive. Those who support
appointment believe this system leads to

2 THE ALASKA AUBLIC AFFAIRS JOURNAL

frustration, delay, and a lack of respon-
siveness by the executive branch of gov-
ernment. Thus, depending on one’s
philosophy of government, the same
factsare viewed quite differently. As the
discussion demonstrates, this debate is
really about two different views of state
government and is not new in our his-
tory. The historical development of state
constitutions in the country reflects this
quandary of a strong versus a weak
executive. Debate over the election of
the attorney general isonly a part of this
larger issue. -APAJ-
References and Notes

(1) Seegenerally State v. Finch. 250 P.
910 (Kan. 1928); A. Sill (Attorney Gen-
eral of New Jersey), Common Law
Powers of the Attorney General 1-0
(1967); 7 Am. Jur. 2d Attorney General
Sec. 9, at 7-S (1980). In addition, the
common law powers of the attorney
general eventually were summarized in
Blackstone. Blackstone concluded that
ihe attorney general could investigate
and prosecute actions necessary to pro-
tect the real properly of the King, review
lands and chattels that should be held by
the King, repeal royal grants or patents,
recover for damages done to royal prop-
erty, possess unclaimed property, exam-
ine the basis of an individual’s claim to
office, franchise, or privilege, compel
admission and remission of a properly
appointed official to his office, ensure
proper maintenance of public charities
and trus'j. and initiate, without prior

indictment by grand jury, misdemeanor:
criminal prosecutions and, after grand
jury indictment, felony prosecutions. 5
W. Blackstone, Commentaries 27. 257-
64, 427; See A. Sills, supra.

(2) People v. Kramer, 68 N.Y. Supp.

383,386 (1900); National Association of
Attorneys General, Powers, Duties and
Operations of the Slate Attorneys Gen-
eral 11-19 (1977). A partial listing of the
common law powers found to be inher-
ent in the office of the attorney general
by several state court decisions can be
summarized.

Attorneys general have the power to:
1) Recover damages for unlawfully
removed sand and gravel from state
tidewater lands; 2) Abate public nui-
sances through equitable actions: 3)
Intervene in lawsuits over contested
wills when the state has a possible inter-
est; 4) Challenge a reduction of state tax
assessments: 5) Institute actions to col-
lect unpaid taxes and premiums for a
state worker’s compensation fund:
6) Seek removal of public officials lor
misconduct in office: 7) Proceed in
equity to cancel the fraudulent registra-
tion of voters; 8) Enforce the restricted

provisions of a deed from the state:
9) Enforce public and charitable trust-.
10) Bring suit to cancel a fraudulently
procured UnilcdStatcs patent for either
land or an invention; 11) Intervene wlien
the constitutionality of a stale statute
is attacked: 12) Challenge the constitu-
tionality of a slate statute: 13) Investi-
gate criminal activities .uni appeal



dialiiMmingailias. difgl. ““daivinmynr:

“Inessence the argumentrevolves around
whether one believes ina strong or weak
executive branch of government.”

before a grand jury; 14) Institute and
dismiss criminal proceedings; 15) Su-
percede the local district attorneys in
criminal prosecutions; 16) Make any
bona fide disposition of these actions
that in his or her judgment would be
inthe best interest of the public. A. Sills,
supra, at 8-9.

(3) NAAG, supra, at 77-79.

(4) 7 Am. Jur. 2d Attorney General
Sec.9,at 7-8: Sec. 18, at 22-23. Sec Public
Defender Agencvv.Superior Court, 534
P.2d 947,950-51 (Alaska 1975); State cx
rel. Shcvin v. Yarborough, 257 S.2d 891
(Fla. 1972); Stale v. Finch, 2S0 P. 910,
911-12 (Kan. 1929); Board of Public
Utilities Commissioners v. Lehigh Val-
ley Railway Co.. 149 A. 263 (N.J. 1930).

(5) See. e.g., AS 45; see generally
National Association Of Attorneys,
Powers, Duties and Operations of State
Attorneys General (1977)

(6) See generally T. Morris and W.
Thompson. The Attorney General as
Public Advocate 2 (1985).

(7) National Association of Attor-
neys General, Representing State
Agenics (1979); 7 AM. Jur. 2d Attorney
Gencrai sec. 11, at 10-12.

(8) See generally National Associa-
tion of Attorneys General. The Structure
of State Legal Scn'ices 20-38 (1977)

(9) Public Defender Agency v. Supe-
rior Court. 534 P.2d 947,950-51 (Alaska
1975).

(10) Report of Maryland Attorney
General Francis B. Birch to (he Consti-
tutional Convention of Maryland (Sept,

29. 1967); Position Paper by New York
Attorney General Lewis J. Lefkowitz,
Constitutional Convention Committee
on the Executive Branch (June 1,1967);
Attorney Genera! Should Be Elcctcd-
NotAppointed, Attorney General Clar-
ence A.H. Meyer, Outline of Remarks,
Nebraska Constitutional Convention.
See generally National Association of
Attorneys General, Powers, Duties and
Operations of State Attorneys General
(1977); transcript of testimony House
State Affairs Committee on HB 456
(“an Act authorizing an advisory vote by
the qualified voters of the state on the
question of the election of the attorney
general”) (Jan. 20. 1984).

(11) See note 10, supra.

(12) National Municipal League.
Model State Constitution 65-66 (6th cd.
1963.

(13) Sec generally letter from Attor-
ney Gcencrai Norman C, Gorsuch to
Senator Patrick Rodcv, Chairman of
Senate Judiciary Committee, discussing
SJR 9 cElected Attorney General")
(Apr. 23,1985); transcript of testimony.
House State Affairs Committee, on HB
456 (Jan. 20. 1984).

(14) National Governors Confer-
ence, Center for Policy, Research, and
Analysis, Legal Advicefor the Governor
(1976).

(15)See note 13.supra.

(16) Id. 4

Mr. Gorsuch is a visiting Associate
Professor at the University of Alaska
Southeast. School ofBusiness and Public
Administration.

APAJ-

THE ALASKA PUBLIC AFFAIRS JOURNAL



Pouch Y. Slaie Capitol
Juneau. Alaska 99811
(907) 465-3%91

March 11, 1985

MEMORANDUM
TO: Representative Fritz Pettyjohn

FROM: Sharman Haley
Legislative Analyst'

RE: Appointment of Special Prosecutors in Other States
Research Request 85-225

You asked about statutory mechanisms for appointment of special
cutors at the federal level and in other states with appointed attorneys

general.

Four other states have appointed attorneys general: Hawaii,

shire, New Jersey, and Wyoming. | also checked four states with elected
attorneys general— Idaho, Maine, Massachusetts, and Rhode

spoke with a staff person at the National Association of

General. None of the states are analogous to Alaska. None

New Hamp-

Island--and
Attorneys

states have statutory mechanisms for the appointment of special

cutors, other than general authority for the attorney general
when a conflict of interest warrants it. The federal Ethics

ment Act enacted in the wake of Watergate is the only statutory model.

A copy of the federal law is attached.

The major difference between Alaska's prosecutorial system and
other states is that most states have elected local prosecutors

job it is to investigate suspected criminal conduct and to

prosecute.

Thus, even with an appointed attorney general, there is always
independent of the governor with autfiorTty~to investigate and prosecute.
The authority of the attorneygeneral to intervene in local prosecutions

the gover-
employed by

provides a check and balance on local prosecutors. In most
attorney general is also elected and therefore independent of
nor. By contrast, in Alaska, the .district attorneys are all
the attorney general, who in turn, serves at the wifi of the governor.

A few states have other wunique variations on the general pattern.
Maine, the attorney general is appointed by the legislature.

Hampshire, independence is fostered by five-year terms of

the attorney general and each of the assistant attorneys general,

the governor serves only a two-year term. Rhode Island is

similar to Alaska in that the district attorneys are all appointed
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the attorney general. The attorney general, however, is elected. New
Jersey's system is the most similar to Alaska's in that the attorney
general and all of the district attorneys are appointed by the governor.
They do not serve at the pleasure of the governor, however, but serve

five-year, fixed terms. The governor serves only a four-year term. My
contact in the AG's office in New Jersey was not aware of any instances
in which the appointment of a special ©prosecutor was a problem.

Title 28 U.S.C.A. 55591-598 provide for the appointment of a special
prosecutor when specified high government officals are suspected of a
crime and the attorney general determines that his office would have a
conflict of interest in pursuing an investigation. Preliminary investi-
gation by the attorney general and application for the appointment of a
spcecial prosecutor are entirely at the discretion of the attorney

general and not reviewable by any <court. Upon application by the
attorney general, the court will appoint a special prosecutor and de-
fine his or her jurisdiction. The authority and duties of the special

prosecutor are defined in law.
*x *x % % %

| hope that this memorandum has answered your questions. If we can be
of any further research assistance, please call this agency.

SH

Attachments



4-0826
il
IN THE HOUSE BY PETTYJOHN
HOUSE BILL 0.
IN THE LEGISUTURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For anAct entitled: "An Act relating to the conflict of interest of the

attorney general or the Department of Law and to the
appointment of independent counsel: and providing for
an effective date."
EE IT ENACTED EY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 39.50 is amended by adding new sections to read:

ARTICLE ?.INDEPENDENT COUNSEL ON CONFLICTS OF INTEREST.

Sec. 39.50.300. INVESTIGATION BY ATTORNEY GENERAL. The attorney
general shall -onduct an investigation under AS 39.50.330 whenever the
attorney general receives information sufficient to constitute grounds
for investigating the conduct of an individual described in A? 29.50.-
310 that involves a violation of the criminal law of the state other
than an infraction.

Sec. 39.50.310. OFFICERS INVOLVED. (a) The individuals subject
to an investigation by the attorney general ur.cer AS 39.50.33C are

(1)  thegovernor and lieutenant governor;

(2)  the head of each principal department:

(3) an individual working in the Office of the Governor who
is compensated at or above Range 26:

(6) an assistant attorney general, district attorney, or
assistant district attorney compensated at or above Range 24:

(5)  the deputy commissioner and the directors of divisions
within the Department of Revenue and .he director of the Alaska State

Troopers;



(6) the chairman and treasurer of the principal
committee that seeks the election or the reelection of the governor
and an individual exercising authority as a campaign manager or
director of a gubernatorial campaign committee during the incumbency
of the governor.

(b) The conduct of an individual described in (a) of this sec-
tion is subject to an investigation conducted under AS 39.50.330
during the incumbency of the governor served by the individual plus
one year after that governor leaves office but in no event longer than
two years after the individual leaves office.

(c) The conduct of an individual described in (a) of this sec-
tion who continues to hold office for not more than 90 days into the
term of the next governor is subject to an investigation conducted
under AS 39.50.330 during the period the individual serves plus one
year after the individual leaves office.

Sec. 39.50.320. OTHER PUBLIC OFFICERS. The attorney general may
conduct an investigation under AS 39.50.330 whenever che attorney
general receives information sufficient to constitute grounds to
investigate the conduct of an individual not described in AS 39.50.310
that involves a violation of a criminal lav of the state ocher than an
infraction. The attorney general may conduct the investigation under
AS 39.50.330 and shall request the appointment of independent counsel
under AS 39.50.360(b) if the attorney general determines that an
investigation Dby the attorney general may appear to result in a
personal, financial, or political conflict of interest.

Sec. 39.50.330. PRELIMINARY INVESTIGATION EY ATTORNEY GENERAL,
(a) On the receipt of information determined by the attorney general
to constitute grounds for the investigation of facts concerning a
violation of a criminal law of the state other than an infraction by

-2



an individual described in AS 39.5C.310 cr 39.50.320, the attorney
general shall conduct a preliminary investigation of the facts as the
attorney general considers appropriate for not to exceed 90 cays. I
the review of the facts by the attorney general, the attorney general
shall consider

(1) the degree of specificity cf the information received:
and

(2) the credibility of the source of the information.

(b)  On a showing of good cause by the attorney general, che
three-judge panel may grant the attorney general a single extension of
the preliminary examination for a period not to exceed 60 days.

(c) The attorney general nay not convene a grand jury, engage in
plea bargaining, grant immunity from prosecution, or issue subpoenas
in a preliminary investigation under this section.

(d) During the preliminary investigation under this section anc
in the determination whether reasonable grounds exist to warrant
further investigation or prosecution, the attorney general shall
adhere to established policies of the Department of Law with respect
to che enforcement of the state criminal laws,

(e) A.fter completing a preliminary investigation ur.cer this
section, the attorney general shall notify the three-judge panel of
the conclusions reached. The notification by the attorney general
under this subsection shall be by memorandum containing a summary of
the information received and a summary of the results of the prelimi-
nary investigation,

(f) ~ The memorandum together with ary documents or materials
supplied with the memorandum is not a public record under AS 09.23.-
110 - 09.25.110 ar.d may not be disclosed tc arv individual apart frer
the judges of the three-jucge panel appointed under AS 39.50.360(a) or



the Department of Law without the approval of the three-judge panel.

Sec. 39.50.340. DETERMINATIONS BY ATTORNEY GENERAL AFTER PRELIM-
INARY INVESTIGATION.  (a) If the attorney general determines cr.
completion of a preliminary investigation wunder AS 39.50.230 chat
there are no reasonable grounds to believe that further investigations
or prosecution is warranted, the attorney general shall notify che
three-judge panel appointed under AS 39.50.360(a) of the results cf
the preliminary investigation and the three-judge panel cay not ap-
point an independent counsel.

(b) If the attorney general determines on completion cf a pre-
liminary investigation under AS 39.50.330 that further investigation
or prosecucion is warranted, the attorney general shall apply to the
three-judge panel for the appointment of independent counsel.

(c) A memorandum to a three-judge panel requesting Che appoint-
ment of independent counsel shall contain sufficient information tc
assist the three-judge panel to select independent counsel and t:
define the prosecutorial jurisdiction of che independent counsel.

(d) The determination cf the attorney general under (a) - (b) o:
this section is not reviewable in any court.

(e) If 90 cays have elapsed from the initiation cf che prelimi-
nary investigation and the attorney general has not made a determina-
tion under (a) or (b) of this section, a resident of che state cay
file a petition with the three-judge panel requesting the appointment
of an independent counsel. The three-judge panel shall appoint ar
independent counsel, on its determination that che petition states
reasonable grounds for believing that a further investigation or
prosecution is warranted.

Sec. 39.5C.350. ADDITIONAL INFORMATION. (a) If the attorney
general receives additional information sufficient to constitute

-



grounds to alter a determination nade under AS 25.50.34C(a), the
attorney general shall, not later than 90 days after the receipt of
the information, apply to the three-judge panel for the appointment cf
independent counsel.

(b) The attorney general nay request independent counsel to
accept a referral of a natter that relates to the prosecutorial juris-
diction of the independent counsel.

Sec. 39.50.360. DUTIES OF A THREE-JUDGE PAIIEL. (a) There is
created within the superior court a panel of five superior court
judges to be appointed by the chief justice under rules of the supreme
court and for terms as may be prescribed by the supreme court. The
chief justice shall designate three judges as members of the panel.
The chief justice shall designate the remaining two judges as first
and second alternates to sit as members of the panel in the event of
disqualification or disability under rules prescribed by the supreme
court.

(b) On receipt of a memorandum under AS 39.50.340(c), the thr
judge panel shall consider the memorandum and any documents or mate-
rials supplied with it. The three-judge panel shall appoint ar. attor-
ney admitted to practice in the state as independent counsel and shall
define the prosecutorial jurisdiction of the independent counsel. The
identity of che independent counsel and the prosecutorial jurisdiction
nay be made public on the request of che attorney general or on a
determination by the chree-jucge panel that disclosure of the identity
of the independent counsel and the prosecutorial jurisdiction would be
in the best interests of justice. [If the identity of the independent
counsel and the prosecutorial jurisdiction is not disclosed earlier,
the identity of the independent prosecutor and the prosecutorial
jurisdiction shall be disclosed if an indictment is returned.



(c) The three-judge panel r.av expand the prosecutorial jurisdic-
tion of an existing independent counsel in place of the appointment of
additional independent counsel.

(d)  The three-judge parel nav not appoint an individual as
independent counsel who holds or recently held an office of profit or
trust under the state.

(e) If an individual appointed by a three-judge panel resigns cr
dies in office with the work of the independent counsel incomplete,
the three-judge panel may appoint an individual to complete the work
of the former independent counsel. If an individual appointed by a
three-judge panel is removed or suspended wunder AS 39.50,410, the
three-judge panel shall appoint an acting independent counsel to serve
pending review of the removal or suspension.

(f)  On the request by an individual who was the subject of an
investigation conducted by ar. independent counsel under AS 39.50.30C -
39.50.430, the three-judge panel may, in its discretion, award reim-
bursement from the state for all or a part of attorneys' fees incurred
by che individual if

(1) ar. indictment was r.ot brought against the individual;
and

(2) the attorneys' fees would not have beer, incurred except
for the investigation under AS 39.50.300 - 39.50.430.

Sec. 39.50.370. AUTHORITY AND DUTIES OF INDEPENDENT COUNSEL,
(a)  Notwithstanding any other provision of law, an individual ap-
pointed as independent counsel under AS 39.50.360(b) has, with regard
to each natter within the prosecutorial jurisdiction of che indepen-
dent counsel, full power and independent authority to exercise the
investigative and prcsecutorial functions of the attorney general, the
Department of Law', and any officer or employee of the Department of
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Law. The investigative and prosecutorial functions cf che attorney
general and the Department of Law include

(1) the conduct of proceedings bhefore a grand jury;

(2)  the conductcf investigations apart from proceedings
before agrand jury;

(3)participation in court proceedings and litigation,
gither civil or criminal;

(4) appeal of a decision in a case or proceeding in which
the independent counsel participates in an official capacity;

(5) review of documentary evidence from any source;

(6) ~contest of the assertion of a testimonial privilege;

(7)  review* c¢f material otherwise considered confidential
under state law if the independent counsel determines that the materi-
al is germane to the investigation;

(8) application to a court for a grant cf immunity under
state law to a witness;

(9) application for warrants, subpoenas, or other court
orders;

(10) inspection or use of an original or a copy of a tax
return filed under state lav; to the extent that the attorney general
could obtain the tax return for the purposes of an investigation:

(L1) initiation of an indictment in the name of the state
and the conduct of a criai in a court of the state;

(12)  consultation with the district attorney for the dis-
trict in which a violation of che criminal law is alleged to have
occurred.

(b) Independent counsel may request the assistance frcr
Department of Law and the Department of Law shall provide the re-
quested assistance. Assistance may include access to records, files,



or other material relevant to a natter within the jurisdiction of the
independent counsel and the use of resources and personnel r.ecessarv
to the completion of the duties of the independent counsel.

(c) Independent counsel may request the attorney general to
refer a natter related to the prosecucorial jurisdiction of the inde-
pendent counsel. Independent counsel may accept the referral of a
natter fron the attorney general if the matter relates to a natter
within the prosecutorial jurisdiction of the independent counsel as
established by the three-judge panel. If a referral is accepted, the
independent counsel shall notify the three-judge panel. Independent
counsel nay request the three-judge panel to expand the prosecutorial
jurisdiction of the independent counsel.

(d) To the extent possible, independent counsel shall adhere to
the established policies of the Department of Law with respect to the
enforcement of the state criminal laws.

(e) Independent counsel nay dismiss a matter within the prose-
cutorial jurisdiction of the independent counsel without conducting an
investigation or at any time before an indictment is returned if che
dismissal is consistent with the established policies of the Depart-
ment of Law with regard to the enforcement of the state criminal laws.

(f)  Independent counsel appointed under AS 39.50.360(b) shall
receive compensation at a per diem rate equivalent to the annual rate
for Range 26 under the salary schedule established under AS 39.27.01).

(g) For the purpose of carrying out duties assigned to indepen-
dent counsel, an independent counsel has the power to appoint staff,
to fix the compensation of staff, and to assign duties to staff. The
positions established under this subsection are in che exempt service,
An individual appointed to a position under this subsection may bo
compensated at a rate not exceeding Range 25.
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Sec. 39.50.380. REPORTS OF INDEPENDENT COUNSEL. (a) Indepen-
dent counsel appointed under AS 39.50.360(b) nay report to the legis-
lature on the activities of the independent counsel. The reports of
independent counsel shall contain infornation considered appropriate
by independent counsel.

(b) Independent counsel shall report to che three-iudge panel on
the activities of the independent counsel. A report under this
subsection shall set out fully andcompletely a description of the
work of the independent counsel, including the disposition of all
cases brought and the reasons for declining prosecution on a matter
within the prosecutorial jurisdiction of the independent counsel.

(c) The three-judge panel may release to the legislature, the
public, and an individual portions of a report made under (b) of this
section.  The three-iudge panel shall make appropriate orders to
protect the rights of an individual named in the report and to prevent
undue interference with a pending oranticipated prosecution.

(d) The three-judge panel maycake a portion of a report under
(b) of this section available to an individual named in the report and
invite che individual to comment or offer factual information germane
to the comr.encs in the report on che individual. The three-judge
panel may include the comments and the factual information, in whole
or in part, in its publication of the report.

Sec. 39.50.390.  IMPEACHMENT. Independent counsel shall advise
the senate of credible and substantial information received by inde-
pendent counsel that may constitute grounds for impeachment. Docu-
ments and records developed by the independent counsel are available
to the senate or the house of representatives during ar. impeachment
proceeding.

Sec. 39.50.400.  LEGISLATIVE OVERSIGHT.  (a) The judiciary



committees of the legislature may exercise legislative oversight
jurisdiction with respect to the conduct of independent counsel anc
independent counsel shall cooperate with the judiciary committees ir,
the exercise of their legislative oversight jurisdiction.

(b) A majority of majority party members of a judiciary commit-
tee or a majority of minority party members of a judiciary committee
may request in writing that the attorney general request the appoint-
ment of independent counsel.

(c) Not later than 30 days after the receipt of the request or
not later chan 15 days after the completion of a preliminary investi-
gation of the natter that is the subject of the request, whichever is
later, the attorney general shall notify the committee of action taken
under the request and, if a request for the appointment of an inde-
pendent counsel has not been made by the attorney general, why a
request has not been made.

(d) The r.otification shall be provided to the committee on which
the members making the request to the attorney general serve and the
notification may rot be revealed to any other person unless the com-
mittee, either on its own initiative or on che request of the attorney
general, makes public portions of the notification that will not, i
the judgment of the committee, prejudice the rights of an individual,

Sec. 39.50.410. REMOVAL OF INDEPENDENT COUNSEL. (a) An inde-
pendent counsel appointed under AS 39.50.360(b) may be removed from
office, except by impeachment and conviction, only by the personal act
of the attorney general and only for good cause, physical disability,
mental incapacity, or other condition that substantially impairs the
performance of the duties by the independent counsel. [f the attorney
general removes an independent counsel from office, the attorney
general shall promptly report to the three-judge panel and the
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judiciary committees of the legislature the facts found and che actual
grounds for the removal.

(b) The committees shall make the report available to the public
except that each committee may, to protect the rights of an individual
named in the report or to prevent undue interference with a pending or
anticipated prosecution, delete portions of the report or delay the
publication of any or all of the report.

(c) The three-judge panel may release any or all of che report
and may make a portion of a report filed under (a) of this section
available to an individual named in the report and invite the indi-
vidual to comment or offer factual information germane to the comments
in the report on the individual. The three-judge panel may include
the comments and the factual information, in whole or in part, in its
publication of the report.

(d) An independent counsel removed under this section may obtain
judicial review of the removal in a petition filed before the three-
judge panel and, if the removal was based on error of fact or law, may
obtain reinstatement and other appropriate relief. The three-judge
panel shall expedite the hearing and decision on the petition.

Sec. 39.50.420. TERMINATION OF RESPONSIBILITIES OF AN INDEPEN-
DENT COUNSEL. (a) The responsibilities of an independent counsel
terminate when

(1) the independent counsel notifiesthe attorney general
that theinvestigation cf each matter within the prosecutorial juris-
diction of the independent counsel or accepted under AS 39.50.370(c)
has heen completed or so substantially completed that it wouid be
appropriate for prosecutors from the Department of Law to complete che
investigation or prosecution; and

(2) the independent counsel files a final report under
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AS 39.50.380.

(b) The three-judge panel may at any time terminate the respon-
sibilities of an individual acting as independent counsel, either or.
its own motion or on the request of the attorney general, on its
determination that the investigation or each matter within the prose-
cutorial jurisdiction of the independent counsel or accepted under
AS 39.50.370(c) has been completed or so substantially completed that
it would be appropriate for prosecutors from the Department cf Law tc
complete the investigation cr prosecution. If the responsibilities of
independent counsel are terminated under this subsection, the indepen-
dent counsel shall file a final report under AS 39.50.380.

Sec. 39.50.430 . RELATIONSHIP WITH DEPARTMENT OF LAW. (a) Wher.
a natter is within the prosecutorial jurisdiction of an independent
counsel or has been accepted by an independent counsel under AS 39.-
50.370(c), the Department of Law, the attorney general, and the prose-
cutors of the Department of Law shall suspend each investigation and
proceeding regarding the matter except to the extent that independent
counsel requests the assistance of the Department of Law under AS 39.-
50.370(b).

(b)  The provisions of AS 39.50.300 - 39.50.430 do not prevent
the attorney general or an attorney from the Department of Law from
making a presentation to a court as amicus curiae as to issues raised
by a case or proceeding in which an independent counsel participates
in an official role.

Sec. 2. AS 39.25.110 is amended to read:

Sec. 39.25.110.  EXEMPT SERVICE. Unless otherwise provided by
law, the following positions in the stace service constitute the
exempt service and are exempt from the provisions of this chapter and
the rules adopted under it:
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(1) persons elected to public office by popular vote or
appointed to fill vacancies in elected offices;

(2) justices, judges, magistrates, anc employees of che
judicial branch including employees of the Judicial Council;

(2) employees of the state legislature and its agencies;

(4) the head of each principal department in the executive
branch;

(5) officers and employees of the University of Alaska;

(6) certificated teachers and noncertificated employees
employed by a regional educational attendance area established and
organized under AS 14.08.031 - 14.08.041 to teach in, administer, or
operate schools under the control of a regional educational attendance
area school board,

(7) certificated teachers employed by the Department cf
Education as correspondence teachers or teachers in skill centers
operated by the Department of Education;

(8) patients and inmates employed in state institutions;

(9) persons employed in a professional capacity to make a
temporary or special inquiry, study or examination as authorized by
the governor;

(10) members of boards, commissions, or authorities;

(11)  the officers and employees of the following boards,

commissions, and authorities:
(A) Alaska Gas Pipeline Financing Authority;

B) Alaska Permanent Fund Corporation;
C) Alaska Energy Center;
D

Alaska Commercial Fisheries Entry Commission
Alaska Commission on Postsecondary Education
-13-
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(12) che executive secrecary and legal counsel cf the Alaska
Municipal Bond Bank Authority;

(13)  physicians licensed to practice in this state and
employed by the division of nental health and developmental disabili-
ties, Department of Health and Social Services;

(14)  petroleum engineers and petroleum geologists employed
in a professional capacity by the Department of Natural Resources and
by the Oil and Gas Conservation Commission, except for those employed
in the division of geological and geophysical surveys in the Depart-
ment of Natural Resources;

(15) officers, agents, and employees of the Alcoholic Eever-
age Control Board granted limited peace officer powers by the Alco-
holic Beverage Control Board under AS 04.06.110;

(16) persons employed by the division of marine transporta-
tion as masters and members of the crews of vessels who operate the
state ferry system and who are covered fov a collective bargaining
agreement provided in AS 23.40.040;

(17)  officers andemployees of the state who reside in
foreign countries;

(18) employees of the Alaska Seafood Marketing Institute;

(19)  firefighters employed fov the Department of Natural
Resources for a fire emergency;

(20) employees of the Office of the Governor and the office
ofthe lieutenant governor, including the staff of the governor’s
mansion;

(21)  Employees of the Citinens' Advisory Commission or.
Federal Areas in Alaska (AS 41.37.010);

(22) youth employed by the Department of Natural Resources

under the Youth Employment and Student Intern programsj_
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(23) independent counsel and the staff of independent cour.-

sel appointed under AS 39.50.360(h).

+ Sec.
10.070(c).

3.

This Act cakes effect inneciately in accordance with AS 01.-
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House of Representatives

Pouch V
. . . Stas* Capitol
Official Business Juneau, Alaska 99811

MEMORANDUM

DATE: March 6, 1985
TO: All lawmakers
SUBJECT: Special Prosecutor

FECM: Representative Fritz Pettyjc

Dear Colleague:

I enclose a copy of Chapter 39 of Title 28 of the United States Coce. |1
am preparing a bill which will be substantially similar to this Chapter.

Any carments or suggestions you night have in this regard would be
appreciated.

FP/dw
end
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(n)(1) Upon receiving iitforniRIton llint the Attorney GenrrnlrlelormtneR Is suffi-
cient to coustituto grounds to iovrfitignte that nny person covered by the Act hns
engngod In conduct described In Rubficction (3) or (r) of section 591 of llila title. Hie
Attorney General rlirll conduct, for a period not to exceed ninety days, such
prelrmrnary investigation of the matter nR.Ihe Attorney General deems apprpprrate

determining whether grounds lo Investigate exist, the Attorney General shall
consider—

(A1 the degree of specificity of the information received, ami
[11) the credibility of the source of the information,

(2) Itconducting preliminary investigations pursuant to this section, the Attorney
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unrrnnled, or if ninety days elapse from the receipt of the information without n
determination h{ tlie, Atto;ne{ General that there arc no reasonable grounds to
believe thxit further mvesthga,u_)n or prosecution is warranted, then thé Attorney
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dent counsel. In determining whether reasonable grounds exist, to warrant further
investigation or prosecution, the Attorney Generalshall comply with the written or
other established policies of Ihe Department of Justice with respect to the enforce*
jiivnt of criminal faws.
12) 1f-~ - . . _
&A) after the filing of n memorandum under subscrtinn },b),of this section, the
Attorney General receives additional Information sufficient to constitute
gr%unds to investigate about the matter to which such memorandum relnled,
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(ID The Attorney General determines, after such additional investigation as
the Attorney General deems appropriate, that reasonable grounds exist lo
warrant further investigation or prosecution,
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independent counsel,
(d)(1) Any application under this chapter shall contain sufficient inform ation to
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(2) No npplirnlion or any other documents, materials, or memorandums supplied
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matter that relates tn a matter witldn that independent counsel's prosecutorial
jurisdiction,
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apw to the division of the court for the appointment of a *Independent counsel nhhll
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t?onunftdhe ImWe ayt thé(,At[f?rnle I_Ge eraY eela [ Pub L 97-409, | 4(d)(L), substituted "finds

a%)roﬁgate mid. that in gete mmg Whethe reasonablepround’f In believe that further investi-
g Hm to_hwrtHgale emst,lqr,Attqrn VGe eral - gation nr prosecution I* warranted” for “find* the
nall_consider | Jtrgree 0 |pea| Iclly of the  Matter warrant* furlhrr InvesH aHmn o1 prosecu-
I*nfort atlfothe.ceﬂve mil Jne credinility ot the  tion" after "preliminary Inve 3alnnt.

aurtt of ne 1n Pub,l. 97 409. 9 4(d)(7), substituted "that

i e
! itad n tact  there are no reasonable ground* to hellevr that
mitiop, Oafn¥h{1*f ttme penons (fezcd”tfedcéﬁgtﬁct et neslgatin o pr%secution Is waranted"*

o y) a) of ?b% titﬂ, a fg foe "that the matter I* so ynsubstantiated a* not lo

ljon 391(b

égscmri‘a‘fo? g““ﬁ-gd ?:mg esreed ninety day*,  Warant further Investigation nr prosecution”

*um Hmh?wmnrﬁﬁtwr*h%at(nn ofthemattej-.* 5 _ Pub L 97-409, 4 4(d)(3). added provision that

Altornry (Jencr.il deemed appropriate, and firried  in determining whether reasonable ‘ground* exist

par (7 to war]ant further Investigation, fne Attorne
Sukwe (hKQ General shall com Ig with

substituted ""In

prow uliir

Altornry Genera uﬁon receiv

Tubl. 97409, f 7[a)(IHA)

ependent crMinvel" for "Special lished pol|c||es of (h DeRartmentofluthee with

respect tn Ihe enfon eroent of criminal lan«

ritten or other estaf)-

—

SlibsfC, fr)(7

substiutsd 'In(} I'th. 97 4117 9 7(.il)(!){Ag11

endent cnuntH" fot " "speci
Wr provt|si0n§J fdkwmg § bpalr

E@secutor" Ini
uhsec. (c)(7)(A) Tubl. 97-409, 94(e_1(l).
substléuted "nfor,manpr] sgmcqul 0 const| ute
g{oun”s In Inveséléz.ate or "speciic Informatlun
ter| leceives af |t|ona|b.|

Stitnec (cX2)f1)). rub.l. 97 40% 5 4(e)(2).
?ubs“tituted ("Feasjorpable V9munds exist Io wa;rg(nt)"
or %uc,h Information
“Subels (o1 bl 9740

sefs. g). . rub -

g YEa](li?A). (sul‘S)IItuléd] "indcjcn&enl _counse?"
for "special proseeutnt™ wherever appearing

or "special prosecutor's"

), s

pendent’ counsgl's"
Wwherever appearin
l

S (5- Tg%d 07409, 3 7(% )

slitulet/ "Independent counsel" for *s
cutor”,
The Act. referred o In

tEiefere(nc)ez*lln Teal, [eened o |
uhscc. (a)(1). probablv means the Tilde§ In
overnment&ct%ftl)g% o
ter. For comglete classification of that Act to the
Code, sec Short Title nole_under section 701 of
Title 2. The Congress and Table* volume
Fffrcllse Date.. Section efTective Oct. 76, 1978,
except for specific Information received by the
Attorney fJennaz pursuant to section 391 nf lids
title based qn determination* made b¥ tor Atlor-

ney Genera resFectm% such [nformation, *ce sec-
tion 604 of Pub I, 95-321, set out as a note tinder
section 59 of this title

legislatiye _Historg For legislative history and
Eurpose gf Pitts.L. 93-321 s o
ong,and Adm, News,g. 4216 See. also, Pub 1.,
97-407, 1982 175, Code Cong and Adm News,
n. 3337,
library Reference*

Attorney General —m6
District"and Prosecuting Attorneys *?M (])

arants" after "appropri-

er.I, 97-409, 7(aX|X»]. swbstllulrd “Inde -

fal Prose-

which enacted this chap-

(IS Aflorney General 55 7to 13,
'S District“and I'mrcuting Attorneys 9 78

Notes nf Drrisinm

%%ilsdi,cntia%n Inzrrs'l atinns 3
ini i
Stanénmg yV J

V. Standing | it sut
, Person supplying Attorney General with specif-
LcinPrgtalrﬁ?)af_gsuspectedycrimin,al condugt b‘é
| &,e era ,Offlila| covered by this, chapter ha
standing lo invoke procedures’ mandated h)( this
c_hafter upon Attorney General’s refusal Jo Inves-
t|Pae athan v, Attorney General of fniled
*States. 1) C 1) C 1981, 557 F.Snpp. 1186

2. Jurisdiction h ; -

District couyt has jurisdiction lo enforce proce-
qure* mm|dat{(§ Y {Hm chapter upon,AttoPney's
Gener?l's refusal 0 Investigate specific In(orma-
tion n1 suspected criminal conduct b¥ h,|%h ederal
official* covered by Ih] chapter, notwithstanding
provisions grecludmg Hudmal review once Attor-
ney General a %hes or appointment of special
pmy» ciltar. Nathan §. Attorney General of Unit-

ed Srites. DC DC. 1981, 537 FSupp 1186

3. Preliminary Investigation .

_ Plaintjff* furnished sufficient "specific Informa-
tion" within meaan of this chapter lo tng%er
Erehmmary [nvestigation Inin conduct nfan P r
on covered by this chapter named in Inforniation
submitted by plaintiffs relating to violations nf
section. 199 ef seq. of Title 42 anising out of
d|sruFt|on f parade, hut plaintif* were ‘nof enti-
tled o appointment of special prosecutor, ihseot
showing Thnl Attorney Oenrral acted In bad faith
when deciding not 1o make preliminary Invest|%a-
tion  Nathan v, Attorney General of'US.. D
DC.1981. 561 FSupp 815

( rOL Duties N (lie division Nfine rniirt
(n) Tlie division nf the court to wlilrli this chapter refers Is Ihe division csinhlished

under neclinn 49 nf this title.

(1) Upon receipt of an application under section fi92(c) nf this tille, the division nf

the court shnll app

oint nn npproprinle Independent counsel nnd shnll

define Ihnt

independent counsel's prosecutorial jurisdiction. A *Independent counsel's Identity
nnd proseculorinl Jurisdiction shnll he mnde pulilie upon request of the Attorney
(Senernl or upon n deterininnlinn of the division of the court llmt disclosure of Ihe

identity nnd proscculorinl Jurisdiction of biicli Independent counsel would

bn In Ihe

best interests ofjustice. In sng event the identity nnd proseeulorinl jurisdiction of

such prosecutor* shall be mn
criminal Informntion Is filed.

(c) Tlie division of the court, upon ret%

[ncorimmlod In nn npplirnlion under

e public wlicn Rny indictment in returned or nny

uest nf Ihe Attorney Gnnernl wliith mny be
is chapter, mny cxpnnd the prosecutonafl

Jurisdiction of nn existing Independent counsel, nnd such’expansion mny he in lieu o
the nppoinimeiit nf nil nddithmnl Independent counsel.

(d) The division of the court may not npla»inl nx n L independent romixrl nn

lates.

n

gerson wim holds or recently held any offire nf profit nr Irnsl under the Uniteg

, éel If a vncnney In office nrises hy reason of the resignation or death of n*
ependent rnnnsol, the division nf the rnnrl mnv appoint n'1Independent counsel to



[

complete llir work of [lir independent roonsol wlinse resignation nr dealli conned Ilir
varnnr\(. 1fn ynrnnr¥ in office nrisrs tiy mason of Ilir minovid of n+indrlirndrnl
nmnrrt, i division ntlir court mny nppelnlnn nclhig iiidrprinlriil rounsrl to scrvy
until nny judiritil review of sucli remnynl |s,c<J|o||Ln\ed. Upon Hie nnopletloo of sueli
jmlicinl review, (lie division of llic conrl slinll Irke npproprinte npllon,

(fI Upon a showing of good cause hy the Altornry (Jciicrnl, Ihe division of llic
court mny grant a single extension of the preliminary investigation' conducted
pursuant ‘to- section fi92(n) of this title for a period not tn exceed sixty days.

tk) Upon request b{ tlie sub{'ect of nn Investigation conducted hy nn Independent
counsel pursuant lo this chapter, the division 0f the court mny, in its discretion,
award reimbursement for nil or part nf the attorney'r fees Incurred hy Nticli subject

during surh investigation If— . ‘
[l no indictment is brought against such subject; and . .
2) the nlinrnry's fees would not have been Incurred hut for Hie requirements

of this chapter.

Added mh.!. Urs-r2l, Title VI 5 rni[R), Ocl, Zf'iMYH’ 02 Slat ISfio, and amended ['idil,

(07-100, « 3a)(T), i lan L KIRI, 00 Slat 2000, 211411

1S0in oilxinat .

250 In nrifdital ~ fiiibUttttliun of “miinwT* for "prmrfllinr" um onl tnnlr fty I'llo 1, 97 109

19X3  Aiurpltnrnl. Suture (b)  Fub.L, tlllr Kurd na ilrlriyllualli.ip made b% llir Alim-
97-109, 97f,)(|KA{ Jdiblutnt “nileprattenl  nrj Urnrinl fespertinx surli 'lfininald'n. are arc-
COUliarl" Tm “tprrial pinarnllef" ayltnrvfr tip. Ialn_wMofTuFI, 9?,-?71. slmila. anctrtilrt
prailnx. anfinn J9f nf lila Tillr

tryltUllar llaliuy. Tor Irpialallte liitimy eml
numoae of :'«bt, °s 571 rir 197X {1 é’u?
Cnny and Adm Neva, p 1216 crr, alan. P.IIL],
g7'191911 1t Srulrion® nml Adm Nrea.

Publ. 97-1'0. ¢ YFh IH1)). auUlllyled "hide
p%ndent tnun.elV fur “aprrial pioarrulnry"
hrrrvef appealing

Subarra, (c) <> Pub [ 97-109, 9 2(a(L)(A).
autiaiilnird "independent rounarl" for "apei-ial P ,
pinarrulnt" whrre.rr appearlng _ |Ih.a, Referr-ire.

Siibarrs (0. (?). Publ. 97 109, 9 3. adilrd [(Imn,et mil Tm.erll*ng Alinrnrya Sr>f])
a'barea (0 and rileial Comla <9-101

Kffrell QDaIQ.F]SIdinnrfT.rrIiveO,cI. 20, 197X, CJ.S Dialritl anil Pracriiliux Allmnrja (9 7

earepl for aprrilic infnrmallim received by [lir In1).
AIInFr)nry fie e{a( p|=raoan| In arrl?nn 58\ nyf Ima CIS eederal CVmrla 9 7*

B 591 Authority nnd dollcs of n Lindrppodcol rnunael

N No_twithstandin?1 nny other provision nf law, n Lindepenilenl cniinsel nppoiiileil
under (his chnjdcr shall "hnve, with respect lo nil matters Il such independent
counsel's prosecutorial jurisdiction established under Ibis chapter, full power anil
independent authority to exorcise all investigative nml prnspculorial functions and
powers of the Department of Justice, lhe Attorney Sqlcncrnl, nnd nny nllier officer or
employee of Hie Department of Justice, except that the Attornéy (Icncrnl shall
exercise direction or control ns In lltnse limiters that specmcallg require the
Attorney General's personal action under soclion 2fil(i of title |H. Such Inveslignlive
nnd pmseeulorial funrlions nnd powers shall include— o o
(L) comlocliog proceedings before grand juries nml oilier investigations;
(2) partici_pa,ting incourt proceedings nnd engaging in nny litigation, including
civil nnd criminnl mnltcrs, (hat such Independent counsel deems necessary;
LU anvealmg any decision of a court in any case or proceeding in which such
independent counsel participates in nn official enparity;
(41 reviewing nil documentary evidence available from nny source;

(5) determining whether lo central (lie assertion nf nny lestinmninl privilege;

(fi) receiving npproprinte nalionnl security clearances nnd, If necessary, eon
testing in rniirt (including, where npproprinte. partici atmug in in camera pro
readings) nny claim of privilege nr nltoinpt lo withhold evidence on grounds of
vatinnn! security; . .

(11 making ,apphcaupns to any Federal court for a grant of immunity In nny
witness, consistent with npplirahle statutory requirements, or for warrants
snlipen.v., or other rotirt orders, nod. for purposes nf sections (1001, 0004, nm]

0000 of title 18, exercising the authority vested in a United .States attorney or
the Attorney (ienernl;

(R) mspectm%, obtaining, or usmg{“the nrlgwnl or a copy nf nny lax return, in
nrcordnnce with the npplicnlile nintiiles and regulations, nml, for Furpmes of
section 0101 of the Internal Itevemie Unde of 1004, and the regulations issued
thereunder, exercising the powers vested in n United Slates attorney nr Hie
Attorney Genernl; nnd
_(9) initiating nnd romlucting prosecutions in nnY court nf competentéu,nsthc;
inn, framing " nml signing imlirments, f|l|ng informations, nnd hnndliog nil
nsprels of nny case In the nnine or the United Slates; and .

(10) consulting with the United Slates Attorney for Ihe district In which the
violation wns alleged lo hnve orrurred.

(It) A Lindependent counsel appointed under tliis chapter shall receive compensa-

tion nln |k diem rnlc equal to the nonual rale of Imsir pny for level IV of the
Executive Schedule under serlion fill5 of title fi.
(et For llio purposes of carrying out Ihe dulics of the office of independent

counsel, n+independent counsel shnll hnvc power to nppoint, fix the mmpcnsnlinu,
nnd assign the dulics, of such employees ns such independent counsel dccmR

nccesttary |’including inverlignlors, nltcripys. nml pnrltirme consultants), The posi-

tions of all such employers arc oxemFMI from the competitive service. No such
employee may he cnmgcnsnled nt a rate exceeding the maximum rale provided fm
(IS-18 of the General Schedule under seelion fill2 of title 5.

(d) Al indeBendent counsel may request nsristaoce from the Dei)”artment
Jiisiice, nml the Department of Justice shall provide that nssislnnrc, wliith may
include accesu lo nny records, file-:, or other materials rebvnnt lo mnltcrs within
such independent counsel™ proscrolorial jurisdiction, nnd Ihe use of the resources
nod personnel ncressnry to perform slid' Independent counsel's duties.

¢) A lindependent counsel may nsk the Attorney Genersl or the division of the

co(urjt to refer mnlters related In (lie independent counsel's prosecutorial jurisdiction,
A Lindependent counsel mny nreepl referral of a mutter hy the Attorney Genernl, if
Ihe mailer relates In a mailer within such Independent counsel's prosecutorial
jurisdiction as established hy the division of the court. If such nreferral Is nccepled,
Ihe independent counsel shall notify Ihe division of the court,

(f) A LlIndependent counsel shnll, exce%t where not possible, comply with the
written or other established poliries of (he Department nf Justice respecting enforce
mrent of Hie criminnl fnws.

The Independent rounsrl shnll hnvr full nutimrity to dismiss matters within his

(g) The | ent roun;
Frosecu,torlalJur|sd|ct|pn without conducting nn investigation nr nt nn,¥ subsequent
ime Frmr lo prosecution if In do so would lie consistent with the written or other
established policies nf the Depnrinienl of Justice with respect lo the enforcement of

criminnl Inws.
Added poll.l. nr*521, Tille VI, ¢ fiill(n), Del. 2fi, 1"TR. 02 Rial. IRfil), anil amended Toll I,
ghomed gt 3L Tl My g R Shd T )
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BIS. Itrpntlliik nm! rofigresshiim | oversight

Ini A Lindependent eminscl aRpointed under litis ehnpler limy make pulilic from
me lo lime, nmlshall semi lo the Congress sinleinpnls or reports on the arlivilies
f such iiitlepomlenl ronnsel. These ilntemenls ami reports shall ronlnln surh

iformation as such iiulepriiilrnl ronnsel (IreniR npproprinte.

(hi (1) In mlilitiou to any reports matte miller suhsrclion (a) of lliis section, anil
efore (lie lerminnlinii of n”sindependent conoscl's office uiuler section rdifi(h] of this
tie. stlcli Indrpeinleiil eounsrl shall sulimil lo the division of Hip court n report

nder this subsection

(21 A report uoiler this subsection shall set forth folly noil ctuoplelely a doscrip-

on of the work of the independent counsel, inrtiuling the disposition of all enses
rou%hl, anil Ihe reasons for not prosecuting any mnller within the prosecutorial
irisilictioil of surh independent rouusrl which was nut prnsecliltnl.

(11 The division of the court may release to the Congress, the pulilic, or to nny
ppropriale person, such portions of a reFort ninde under this subsection as the
livision deems appropriate. The division of the court shall make such orders as are
ippropriate lo protect the rights of nny individual nnmeil In such report and to
iievent undue interference with Rny pending prosecution. The division nf Ihe court
nay make nny portion of a report under this section available In any individual
lamed in such report for the purposes of receiving williio a lime limit sot by.the
livision of the rourt any ramiiients or farlual information Hint such individual may
luhmit. Surh comments and factual information, in whole or in part, nmy in Hie
lisrretinu of such division he included as nil appendix In such repnil.

,Sp) A | independent counsel shnll advise the House nf Hepresenlalives of any
(tilislalilin] and credible information which such independent ronnsel receives Hist
nm)r_ponstltute grounds fur an impeachment. Nothing In this chapter or sretiou 49
of lliis title shall prevent the Congress or cither House thereof from oldaiiiiog

information in the course of an impeachment proceeding.

(d) The approgriate,epinmiltces of llic Congress shall hnvo oversight jurisdiction
with rrspert to the official conduct of any Independent counsel appointed under tills
chapter, and surh independent counsel Shr.'l have the duly lo cooperate with Ihe

exercise nf such nversighl jurisdiction.

(e) A majority of majority parly memhbers or a majority of all imumnjority parly
members of Hip Committee on Iliv Judiciary of either House of Hie Congress mny
reguest In writing that tlie Alt,nrneY Gfcnernl apply for tlie appointment of a'l
Independent counsel. Not Inter limn thirty days niter the receipt of surh a request,
nronot later thnn fifteen days after the completion of n preliminary Investigation of
the mailer with respect to which the request is made, whichever is Inter, (lie
Attorney General shall provide written notification of nny ndinii the Atlorney
General has taken in response to such request mid, if nn application has liern made
to Hip division of the rourt, why such application wan not made. .Such written
notification shall he provided to the committee on which the persons innking the
request serve, nnd shall not lie revealed In nny lilrd party, except that the
committee may, either on its own initiative or upon the request of the Atlorney
General, make pulilic such portion or portions of such notification ns will not in the

commitlce's judgment prejudice the rights of any individual

[Arfiled rub.l, nr 124, Till¥ VI 5 (Wits), (let. 21 1979, 2 KInl IH7l. nml n.m-i.drd Pnl. |,
ni-tnn, « 2(a)(1). iiM1. Jan. L mn:t, nnsial. 2019)
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Il fioli. ttemovnlorn Lindependent rounsrl: Irriiilnnilon of office

(n IJ, A* Independent counsel nppoinled under this chagter may he removed
from office, other than hy iiiipenchnietil mid rooviclinii, only hy Ihe personal action
of the Attorney Genernl and only for Pood cause, physical disability, menial
Incapauéy, or nnx ojlier condition thal snlisfmillnlly impnirs‘the performance nf aneli
independent counsel's duties.

(2)  Ifalindependent counsel is removed from office, the Attorney General shall
Promptly submit In the division nf tlie court and the Onnimillcps on the Judiciary of
he Senate and the House of Representatives a report specifying the facts found and
the ultimate grounds for such leninvnl. The ruimnillccs shall make available to the
public such report, except that cncli committee may, if necessary lo protect the
rights of nny individual named in Hie report nr to prevent undue Interference with
nny pendln% prosecution, delete or postpone publishing any nr nil of the report. The
division of the court mny release nny nr all of such report In the snme manner as a
report relensed under section r>Df>(I>J(H)of (his Illle nnd under the snme limilnlions no
apply to Ihe release of a report under that section.

Cl) A Lindependent counsel so removed may uhtniiijudicial review or llu* removni
na civil nclion commenced before Ihe division of the court and, if such icmoval wan
ased on error of law or fnct, may obtain reinstatement or other appropriate relief.
he division of Ihe court shnll rnuse surh an nclion to lie in every wny expedited.

(h)(L) Ailoffice of independent counsel shall terminate when (A) the mde,Pe,ndent
counsel'notifies the Attorney General Ihnl the mveananon nfnil umllers within the
proscculoilnljurisdiction .of such independent counsel nr nrccpted hy such indepen-
dent counsel under section r>94,(0‘ nf this title, and any resulting prosecutions, have
been completed or so substantially completed.Hm.t il"'would be npprqprmte_ for the
Department nf JusUcc to complete such Investigations nnd prosccutioilR ami (1) Hie
Independent counsel files nreport in full runiplinnce with section r9%i(li) nf this title,

(2)  The (livision or the court, either on its own motion or upon suggestion uf Hie
Attorney General may terminate an office of md,eﬁendent counsel nt nny time, nn

the ground Hint the Investigation of nil mailers within the prsecutorinl jurisdiction

of the Indeﬁendent counsel'nr ncreplrd liy such independent counsel under section
>94(0) of this title, nnd ,rlnY resulting prosecutions, have been completed or so
substantially completed Hint 11 would lie appropriate for the DepartmentofJustice lo
complete such Invesn%atmn,s nnd prosecutions, At the time of termination, the
Independent ronnsel shnll file the report required liy section BDfith) of this title.

A 5 A Q2 9 et

['So In miftitifll. PrnfiaMy xhoultf rm! "no"

198J Amendment. Catcblin?. Pup 1. 97-409. Pub | 97 409. 4 e« xubMiltiled “rimhl
# 7(*Z]Uxm» uInfilulret“ItMIrpMiilrf roMtiirl" Orwrr*dr,fpr > xtinunlinary Impropilcly” a0fi '>htl

—Ao —

or "ipecl.it prmrcutor”,

Sup¥c. (a)1) bubl  97-409, 4 J(DMIA>, _ Swhtece (@)(2). (t). (i), (f). Pub(. 97-409.
tuluOfuIctI(*lyn(]q»t»;;cﬁ«l routiif** Put(‘up‘{«i;il §7(a’ﬁl)(/,\(i, (Mcllt}til(uﬂtf(")fm\f%rmleﬁl (cpuM'ft*'
prmreulttr". for"Nprcial prmrculw" wherever appearin®

Pub.. 97%40°, 4 Tin)(I)(1l), inbMIlytnl e I'ffryihr Dale. Srclitm rfTciiivr fk*l. 26. 197R.
ponl#rn oUMrrIv* form!!l(p)r%.)ﬂ ;lJQ>mnul1ttr} V i I'trrplr{»t\ r<pcé%ﬁ|t ?trﬁnltrﬂnrlgttﬁuwumtl g) llr



Allrunry Grmftt! pur,vit.ini_,in uclinn 591 nf lliis I'shtall.c llitlorf, Til Ir%Wili»c MUnir.sml
liltk biunl jjii <i<-InttiitMlioji* mrufe hy the Atim- 8,mpov fl'uhl, 95-331 «fe %97* |5 (]]
ury (Truer*! rr*p».*rl»u% surh infrimalimi, *cc sre-— C'nug. anil Ailm- New., p. 4216, Seg, *Fo. Tub .
lion MM of TubI.. 95-521. *cl oul +* + nole uinlr 92 din, 1982 U.S. Cwtc Cong ami A'bu New.,
srrlitMi 591 nf Hlu* Tillr p. 15)7

b 597. ltcinllonalilp will) Department of Justice

(n» Whenever a nmtter is in Ihe prosecutorial Jiirir.(Irlinu of n .independent
cuunsel or has hern nrreptoil by a Lin eFendent counsel under flection 594(ef0f this
title, the Department nf Juslire, the Attorney Genernl, and nil other officers and
employees of the Department nfJustice shall suspend all investigations and proceed-
mqs regarding surh matter, except lo tlie extent required liy sect|on,594(d§)0f this
title, and except insofar as such independent counsel agrees In writing that such
investigation or proceedings may he continued by the Department “of Justice.

(It) Nothing in this chapter shall prevent the Attorney General or the Solicitor
General from™ making a presentation as amicus curiae lo nny court ns to issues of
law raised hy nny case or proceedm% in which a Lindependent counsel participates in
nit official capacity or nny appeal of such a case or proceeding.

(Added I'lb.I. 05-521, Title VI, « 601(b). OcL 26, 197R. 02 Rial 1972, and nmemlrd TIIItt,
ni-mn, 4 2ta)(l)IA). Jan. .1 109.0. 06 Rial. 20.10)

I'So in original-  Probably should bf "An",
i ey General respecting such InformiMlon, see see*
AR T pul, 2408, %’0 P%FI) 95-%71.set0u|a«nnote under

5 1(n)(KA). subslilunl "imtrprinient cniiliul” ~ tion 604 of Pub I
fir Lsp))(ecial)provecutnr" WhETEvRl appearing et lon 50 o st o
. . l.e Iflat?e [IhInry, Tor le |slatdv h|s§0ryn |
il b Sl 28 gt b i e D
fi ilbon- receiv | New® p 42187 See. L
Atomey lien ) E?-agdganlgez'”&s Coad corig an Aom. Nei

Attorney (ienrri| Pur_suant [naction 591 of this
title limed'tm chictruination® made by (ie Attor-  p. 9537

fi R, Trritilititllitii of cffrel of rimpter

This cltapler shnll cense In have effect five ycais after the dale of the enactment
of Ihe Elliirs in Government Act Amendments of 1D82. excepl that this chapter shall
continue in effect with respect tn then pending matters before a 1 independent
counsel timl in tlie judgment of sltrli independent counsel require such coulinunlinn
until that independent ronnsel determines such limiters linvr been completed.

gAdded Tulit, 95-521, Tille VI. 4 601?), OcL 26. 1918, 92 Rial. IR7.1, and amended Tiib.l,
7409, 55 2(a)(1)(A), 7. Jan. 1, t99.1, 96 Slat  CI9, 2042)

'S0 In original

References In Text. The dale of enactment of  Pub L 97-409, 4 7 substituted reference to the
tlie ethic* in Government Act Amendments of  dale of enactment nf the Pthic* In Govelnment
1982, referred to in test, I* Ihe date of enactment ~ Act Amendment* of 1982 for reference lo the date
of Puhl 97 409, which was approved Jan, 1~ of enactment nfIhit chapter.

FffeclDe Date, Section effrclive Oct. 26, 1978,

Codification, The directory language of section ~ except for_ specific infarmallnn rcccived hy- the
70f Pub 1. 97-409 incorrectly quoted the word*  Attorney General pursuant lo section 59| of this

being_replaced by "alter the dale of enactment of  llle based on delernrinallon® made hmese%tggé:

the FISir* In Government Act Amendment* of Ny General respecting surh Informal
1982". “llowevrr the error I* of academic intergst ~ tion MM of Tub L. 85-521, set oul a* a nole trader

?nly slnrte) il app|ear*d|n dIhe quUtﬁ’]tiUn otf t]ire section 391 of this [llle.
anguage beng repiaced and not In the quotation legislative IhInry, Tor legidatlve history ant!
of the Surviving rzplacement Iangtl)Jage. Burp%se ngEUbLN' %5-5714'%56?* 978 IUSTyct?dle

1983 Amendment, Tub 1, 07-409, Long, and Adm News, D 470 oeg, aiso. 1ub I,
f 7(aHIXA), substituted 'independent counsel’ 97 -%9, 1982 US Cele Cong and Adm  New*,
for “speiial prosecutor" wherever appearing p 3537

PART III—COURT OFFICERS AND EMI’Id;VISES

Chapter Section
43, United Stales MngISITNECO wmmmmmmmmnmmmsss s $31
51, United Stales Claims C o U Mo comsmmssss———— 791
253. Repealed]

S, Courlof Mlornntlon Nl Trad e . 871

Amendment Effective April 1, (994

Pub.L SS-m, Tille II, .4m/b). Tille IV. «f07(b), Nov. 0, 1979. 9) Sint
07, 11092 provided Hint, effective Apr: /, 1991. Ihr analysis nfchapter*
comprising Tart HI is amended bp adding

"90. flnukruptcg COUIS.........cooe...... 771"

5 1994\1 AT)cmll%rﬁ %P?urb} égg‘i%%é RT'%llfr 33|. Eto "rctm;r*lCnhfaFl]%$rggtihoeg%lnTgrailc" fur "Cuvlitm*
o) 132, Apr. J, 1043 iah 33, Cou ing.

, fub=tliulol "Uniter) Stajr* 'Claim* Court” f .

"éunlfl n(ﬁCIam*" In Igem 31 andﬁvrnucv nut ||rru|5 1944 Amendment,  Pub.l. 90-374, Tille |,

53 "Court of Culom* and P«lenl Apprnl*". 4 UTJ(«). Oct, 17,196, 42 Sint ‘till, jutnlliuted

0
61? Amendment.  Tub L 94-417  Title V, "United Stale* MnglUralc* far "United Slate*

19 .
501(13). Oct 10.'19R0, 94'Slat 1742, *uh*tilut:  Commmlnuer*" n*tlie heading nf ebapler 4]

5

CIIAI'TEIt -lIl- ADMINISTRATIVE OFFICE OF UNITED
STATES COURTS

1611, Crentinllp Director nml Doptily Director

federal T*rarlte_r andTrnrfrdurtb —
S T
nminnl 2d°f SRI.

B 662, Employers

(n) The Director nhnll njijxiint nm! fix (lie compensation nf nerossar% emplogees nf

the Administrative Offire In accnnlatirc with tlio provisions nf chapter 51 nml

Egllrpn@gor [l nfeltapler 53 nflllle 5. relating tn classifirniinn nml Genernl Schedule
y rules.

(hi Notwithstanding any other law, the Director may appoint rcrlifinl interpreters
Inaccordance with section 6Q i(n)(15)(R) nf this title without regard lo Ihe provisions
of chapter 51 and suhclmPtcr [l nfchapter 53 of title 5, relating to classification nml
General Schedule pay ralcR, hut the compensation of nny person appointed under
title sultsrcHon shall not exceed the approgrpate equivalent’of the highest rale of guy
F,mn?le for the highest grade established in the Genernl Schedule, section 53.13 nf
ilfe 5,

(e)  The Director mny obtain prrsnnnl services ns authorized hy section 31011 nf
tille 5, at ralcR not lo exceed the appropriate equivalent of the highest rate offay
F,wentgle fnr the highest grade established In the Genernl Schedule, section 5332 of

itfe 5.

(d)  AllftincUnus of other officers and employees of Utc Administrative Office and
oil functions of organizational units of the AdinluislruUvo Office sre vested in Ihe
Direelnr. The Director mny delegate nny of Hie Director's funrllnns. powers, duties,
nod authority (except the ‘authority lo promulgate rules sad regulations) lo such
office,;! nnd employees of the judicial hrnrli of Government as the Director may
designate, nnd subject to such terms nnd conditions ns the Director may consider
appropriate; nml nmy authorize the successive rcdclc%ntlon of such functions,
powers, duties, nml authority ns the Director mny deem ilealrnhte. All official nils
Performed by such officers nod employees shall have the same forre nnd offer! ns
hough performed hy (lie Director in person.

(A* amended Oct, 29, ILI7R, Tab 1. 95 599. 4 5. 92 Slat 2014 |



(Alaska Jii. . “Mlejtslaiwre

House of Representatives

Poach V
. State Cf-pitol
0£Ed«J Buiiaen Juneau, Alaska 99811

2larch 6, 1985

Mr. Norman C. Gorsuch
Attorney General,
State of Alaska

Pouch K

Juneau, Alaska 99811

Dear Sir:

This letter constitutes a formal request that yai appoint either a
special prosecutor or an independent investigator to determine if there
have been violations of state law in connection with the activities in

the North Slope Borough.

The activities in question include the transactions described in the
Main Hurdman Compliance Report for the North Slope Borough Assembly,
dated December 4, 1984. They also include the extensive reports which
have emerged through the media, involving the same individuals who are
discussed in the audit.

In Representative Fritz Pettyjohn"s letter to yen dated March 1, 1985,
he inquired as to your position with regard to conflict of interest.

Specifically, he asked about the conflict which can arise out of your
dual role as both the attorney for the governor, and as the chief
prosecuting officer for the state of Alaska.

Daniel Hickey"s letter of the same date and in response cn your behalf,
did not address these questions.

We feel the failure of your office to conduct an investigation before
this date may be related to the fact that your client, Governor
Sheffield, held a fundraiser in Seattle on May 16, 1984, at which the
individuals and corporations named in the Main Hurdman audit contributed
$52,000 to the Sheffield/McAlpine Carmittee, and that, two days later,
your client received a check for $70,000 from that committee. |lhe
$70,000 went directly into his personal funds in repayment of a personal
loan he had made tc his campaign.

To say that your client"s conduct was of questionable propriety is
perhaps too delicate. As his attorney, surely ycu have advised him of
the legality of his actions. As chief prosecutor for the state of
Alaska, you are in a scmewhat compromising position.
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A similar situation occurred in the winter and spring of 1983, when
questions arose about a fundraising trip yen and your client made. You
raised approximately $200,000 from oil companies and lobbyists, which
again went into your client"s personal funds in repayment of a campaign
loan.

In response to the criticism of this conduct, Governor Sheffield stated
that if an investigation into the fundraising trip was warranted, it
should be conducted by a special, prosecutor (Anchorage Daily News, March
5, 1983). Subsequently, an "independent investigator™ was appointed and
an investigation took place.

We suggest to you that the present circumstances are even more
compelling than those which led to the appointment of that "independent
investigator."” After all, the oil executives and the lobbyists who
contributed the $200,000 to your client were not engaged in the kind of
activities which took place in the North Slope Borough by the
contributors of May 16, 1984.

Although we have not contacted him, we would suggest retired Superior
Court Judge Ralph Moody would be an appropriate person to be named
either special prosecutor or "independent investigator."

Judge Moody"s 22 years an the Superior Court bench and his untarnished
reputation for integrity would make him a logical choice. He has served
as the Democratic Majority Leader of the Alaska State Senate, and as
Attorney General under former Governor Egan before his judicial
appointment.

In a speech to the Anchorage Chamber of Commerce February 28, 1983, you
stated that improvements were needed in the conflict of interest laws to
clarify what actions by public officials and state employees should be
prohibited. To that end, Senate Bill 501 was introduced at tlie
governor"s request on February 14, 1984. For same reason, no such bill
has been introduced this year. We would be interested in the current
position of the administration on this subject. In that connection, we
are preparing legislation which would parallel Chapter 39 of Title 28
of tlie United States Code, dealing with the appointment of independent
counsel to investigate alleged wrongdoing within the Executive.

We would appreciate any suggestions you might have in this regard.

In closing, we believe anything short of the appointment of someone of
the stature of Judge Moody as special prosecutor or investigator, would
not satisfy the public demand for a full and complete inquiry into the
finances of the previous North Slope Borough administration. We urge you
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to give this matter thorough consideration.

Cordially,

/<? [/ +}—

Rep. Robin Taylor /



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, Slate Capitol
Juneau, Alaska 99811

(907) 465-3991
January 28, 1982
MEMORANDUM
TO: Representative Barnes

FROM: Leslie LongenbaughW
Research Staff

RE: Relationship of Elected andAppointedAttorneys
General in Other States toProsecuting Attorneys
Research Request Number 82-9

Bill Cook of your staff asked that we report on the relationship between
state attorneys general and state prosecuting attorneys. Specifically,
Mr. Cook asked that we survey other states in regard to their election
or appointment of attorneys general and prosecutors, and the degree to
which prosecutors are independent of the attorneys general.

In most states, both the attorney general and the prosecuting attorneys
are elected. Most attorneys general head their states" justice or law
departments but have few or no statutory responsibilities concerning
the prosecution of either criminal or civil cases. When they do have
prosecutorial responsibilities, attorneys general in most states prose—
cute only appealed criminal cases. The attorney general is charged by
statute (AS 44.23.020) with, among other duties, prosecuting violations
of State law. The attorney general appoints regional district attor—
neys to fulfill these prosecutorial duties, and he may remove these
appointees from office.

rh :
Ruth Blau of the National Association of Attorneys Generall informed us
that most attorneys general are elected; Alaska is among the six states
that appoint, rather than elect, their attorneys general. In Maine,
the legislature appoints the attorney general; in New Hampshire, the
governor appoints with the aid of the Executive Council, made up of
county representatives who are not 1in the state legislature; 1iIn Ten—
nessee, the state Supreme Court makes the appointment; and in Wyoming
and New Jersey the governor appoints the attorney general.

2Ruth Blau, Publications Director, National Association of Attorneys
General, Washington, D.C.; telephone: (202) 624-5454.
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According to Ms. Blau, states that elect their attorneys general usual—
ly require that the candidates be lawyers and United States citizens;

some require two to ten years®™ residency in their states, and some two-

thirds of all states require that attorneys general be of a minimum

age. In thirty-seven states, candidates for attorney general must

have passed the state bar examination.

The method used in New Jersey in selecting attorneys general and dis—
trict attorneys 1is closest to that used in Alaska. As iIn this state,
both attorneys general and district attorneys are appointed rather
than elected; the major difference in New Jersey is that the district
attorneys are appointed by the governor, rather than by the attorney
general, and are subject to approval by the state senate.

Voters iIn Pennsylvania recently amended their state constitution to
allow election, rather than appointment, of their attorneys general.
After the constitutional change, a committee of interested attorneys,
legislators and other citizens was appointed to decide how best to
make the change smoothly. The elected attorney general may serve two
consecutive terms of four years each; the election is held in the mid—
dle of the gubernatorial term.2 The constitutional change in Pennsyl—
vania broadened the attorney general®s prosecutorial powers. Also,
Ray Zimmerman, the state"s Tfirst elected attorney general, was a dis—
trict attorney before his election as attorney general. The new at—
torney general has made a commitment to cooperating with locally-
elected district attorneys 1in investigations and prosecutions. Like
his counterparts in several other states, Mr. Zimmerman has established
a special office that helps local prosecutors with their investigations.

In the eastern states of Delaware and Rhode Island, attorneys general
are solely responsible for prosecution of all criminal and civil cases,
just as is the Alaska attorney general. The National Association of
Attorneys General presumes that the two states do not have separate
local district attorneys because the states are so small.

The attorney general 1in Ohio has no prosecutorial duties at all, even
in instances of appealed criminal convictions. The attorney general
in Ohio thus has little contact with the district attorneys, who are
elected locally.

2Robert Gentzel, Assistant Press Secretary, Office of the Attorney
General, Harrisburg, Pennsylvania; telephone: (717) 787-3391.
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We also spoke with Tom Hinton of the National District Attorneys® Associ—
ation3, who informed us that prosecuting attorneys in most states are
elected from within the county, election district, or other area they
serve. According to Mr. Hinton, only in Alaska, Connecticut, and New
Jersey are district attorneys appointed rather than elected.

Several states make a distinction in jurisdiction between criminal and
civil prosecutions. In Texas, for example, the elected "district at—
torneys” prosecute only criminal cases, while the also elected "county
attorneys” may handle both civil and criminal prosecutions.

Some of the minimum qualifications for elected prosecuting attorneys
vary widely from one state to the next, although almost all states
require that candidates be trained attorneys.

Mr. Hinton stated his belief that-a change to an elected attorney gener—
al could compromise the integrity of the district attorneys in Alaska,
iIf the attorney general remained charged with their appointment. An
example of such a conflict is the possibility that district attorneys"
prosecutions sometimes would become entangled with the attorney gener—
al "s desire to win reelection. He suggested the following methods of
selection, both of which he feels would maintain the prosecutors® in—
tegrity.

e gubernatorial appointment with approval by one or both houses of
the state legislature, a method which would maintain control of
prosecutors at the state level; and

e popular election within the regions they serve, a method which
e would offer the local citizenry more direct control over its prose—
cuting attorneys.

Mr. Hinton stated his conviction that California has the "most effi -
cient” criminal justice system. The popularly-elected attorney general
heads the state department of justice, which performs criminal justice
planning and renders legal advice to state government agencies and of—
ficials. The attorney general usually has only incidental relations
with the locally-elected county district attorneys, who prosecute all
civil and criminal cases during their four-year terms of office. The
California attorney general and district attorneys may be impeached and
removed from office by the state legislature.

3Tom Hinton, National District Attorneys'’ Association, Virginia; tele -

phone: (703) 549-9222.



Representative Barnes
January 28, 1982
Page 4

Mr. Hinton has sent us a copy of his organization®s 1979 review of all
states”™ methods of selecting district attorneys. When these materials
arrive we will forward them to your office.

Please call on us if we can be of further assistance.

LL:dlp



MEMORANDUM

TO: Representative Rick”p~e”ing
FROM: Bill Lovell, Staff
DATE: May 27, 1983

RE: Attached letter

Your office received the attached
letter and revised fiscal note from
Senator Fischer®s staff this
afternoon.

We could request a new fiscal note
from some other source if you want.

/wtl



Non-salary costs include anticipated space rental of
6,000 sq. ft. for the_ additional staff of 34, at $2.00 per sq.
ft., per month, plus 2,000 sq. ft. each, for records management
and duplication services. Also costed in is $200 per month per
employee for contractual services to cover telephone, copying and
postage. Ongoing commodities are estimated at $150 per month,
per employee. New position costs include $1,500 per employee for
one-time commodities (furniture and equipment costing less than
$500 per item), and $ ,200 per employee for new position
equipment costing more than $500 per item. Special items include
$15,000 for employee recruitment advertising for non-attorney job
applicants, $5,00 for personnel system printing, and $20,00 for
a data processing program to maintain EEO statistics. Word
processors will cost $14,500 each for a total cost cf $48,000.
Records management equipment include storage devices and
microfilm/graphics equipment totalling $75,000. Duplication
equipment will cost approximately $150,000. DP terminals for
both the DP section anjd the timekeeping section will cost
$50,000. Data processing computer-time should be at $150,000 per
year and an additional $150,000 is included to maintain and
enhance the department®s work management, timekeeping, opinion
indexing, Westlaw and PROMIS systems.

The total additional cost of $2,412,921 1is an enormous
increase over the department®s current administrative overhead of
$449,800 projected for FY 84. It is, however, part of the price
that must be paid i1if the proposal to have an elected attorney
general 1is adopted by the electorate during the 1984 general ~

election.

Another major cost area that will eventually occur as a
result of changing from an appointed to an elected attorney
general, will be a proliferation of special counsel on the staff
of major departments. Historically, such counsel have been
employed by executive branch agencies to give department heads a
"second™ opinion in controversial matters 1in states having an
elected attorney general. Such counsel usually do not have the
authority to litigate, but they do provide legal advice to
department heads and submit amicus briefs in litigation affecting
their department®"s programs. It is not unusual in these states
to see four or five separate briefs filed in a single matter, 1in
addition to the attorney general®s brief, representing the
varying viewpoints of different agencies. Costs for just a
single special counsel, including secretarial assistance, total
about $150,000 per year 1in 1983 dollars. Although it is
impossible, at this time, to accurately say how extensive the
use of in-house counsel will be if there is an elected attorney
general, the additional cost for such counsel could easily exceed
$1.0 miltion annually, within just a few years.



STATE OF ALASKA
FISCAL NOTE Revision Date , 1983

. REQUEST Il FISCAL DETAIL
BiVi/Resolution No.: CSSSHIR No. 7(Judiciary) Agency Affected: Department of Law

<pnncnr. ,n,,ci TnHiri*rv <Orig.-Uehiine) bku, Program of subprogram”) Anectec
Reauestor: Senate State Affairs Legal Services, Administrative Services

EXPENDITURES/REVENUES:  (Thousands of Dollars)

FYy 83 | FY 84 | rY 8 I FY 8b 1 FY-87 1 FY 88
OPERATING

e

[ I - 1
100 PERSONAL SERVJCES 1 1 1 1 1
200 TRAVEL 1 1 1 1 1
300 CONTRACTUAL 1 1 1 1 1
400 COMMODITIES 1 [ I |
500 EQUIPMENT 1 1 1
500 LAND A STRUCTURES 1 1 1 1 1
700 GRANTS, CLAIMS, ETC 1 1 1 1 1
i | [ 1 1 1
TOTAL OPERATING [ 1 * 1 * 1 = | =
i CAPITAL [ | [ I I
REVENUE 1 1 1 1 1 1
FUNDING:  (Thousands of Dollars)
GENERAL FUND 1 1 > 1 * 1 * I =
FEDERAL FUNDS 1 [ [ 1 |
OTHER (Specify Source) 1 [ 1 1 1
1 i | 1 |
POSITIONS:
FULL-TIME 1 I = = | * i~
PART-TIME 1 1 1 I [
TEMPORARY | 1 [ | 1
1 1 I 1 [

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

* Because expenditures would not begin until the latter part of FY 85, actual costs
cannot be determined at this time. Please see Analysis.

IV. ANALYSIS: Attach a separate pace for any Analysis

Brepared’ By: ZRif:hxarlolcl.t ‘Peeuesrt Director Phone: 465-3672
Division: Administrative SerWces Division Date: May 26, 1963*

Approved by Commissioners Woimin € GorsueW', Attérnéy General Date:  May 26, 1983
Department: Department of Law

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Codv to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor)




CSSSHJR No. 7 (Judiciary)
Analysis

This resolution provides for a ballot proposition that
would, 1if approved by the voters, amend the state"s constitution
by changing the position of attorney general from an appointed
office to an elected office. The proposed amendments would also
remove the governor®s organizational and supervisory controls
over any function or unit of government headed by the attorney

general.

These controls are normally maintained through
executive branch procedural requirements imposed on other
executive branch agencies by the Department of Administration and

the Office of Management and Budget. The controls are exercised
by requiring that other departments obtain OMB"s and
Administration®s approval for: purchasing, leasing and supply;

professional services contracting; duplicating services;

personnel administration and labor relations; equal employment
opportunity programs; data processing, information management and
telecommunications services; records management; preaudit
accounting services; and budget preparation and budget
management.

It will be very expensive for an elected attorney
general to provide all or most of these services 1in-house.
Although an attorney general may decide to use some of the
centrally provided services, key areas such as: personnel;
professional- services contracting; purchasing, supply and
leasing; data processing; and budget preparation and management,
would have to be provided in-house if the attorney general”s
functions are to be at least reasonably free of the governor®s
supervision. In addition, it is more than likely that attorney
timekeeping would be required throughout the Civil Division
because most client agencies would not share the same priorities
and program goals of an elected attorney general and they would
undoubtedly insist t-hat all interagency-funded legal services
provided on their behalf be accurately documented and fully
substantiated.

Additional costs, expressed in FY 83 dollars, that will
provide for complete independence from the organizational and
supervisory control of the governor are shown below. Even if the
attorney general were to foregg a part of this independence, the
savings would only amount to 0 or 30z of the total cost because
of the necessity to retain in-house control over the essential
suDport services that determine a department®"s freedom of action.



Function

Director"s Office

Personnel

Property/Supply

Finance/Accounting

~AAA

=
N

€))

~NAAA

—
o’ o/

T

Salary/

Positions Benefits

Budget Analyst R19
Admin. Officer R17
Clk. Typist RS

113,805

Personnel Mgr. R21
Personnel Analysts R16
Training Officer R18
Personnel Tech."s R12
Payroll Clerk RIO

Clk. Typist RS
255,307

Materials Mgr. R21
Purchasing Agent R18
Supply Officer R16
Clk. Typist RS

161,843

Finance Officer R21
Acct. Supervisor R16 .
Acct. Clerk RIO

r 2-074 27

Other Position

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel

Contractual

Commod.-ongoing

Commod.-one- Llime

Equip.-one-time
t

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Costs

2,500
24.100
5,400
4,500
18.100
54,600

2,500
54 ,200
14,400

12,000

24 ,100

107,200

2,500
19,600
7,200
6,000
19,300
54,600

2,500
19,900
5,400
4,500
3,600
--35,9°06

Total

168,405

““76775-07

2176744"3"

1567327



Attorney Timekeeping
(1)
3)

74)

Records Management
(&9
&Y
(&9
2)

T3T

Accountant R18
DP Clerks R11/R9

Records Analyst R18
Records Supervisor R15
Records Handler R12

111,023
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IEO0/500"
Travel 2,500
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Commod.-ongoing 5,400
Commod.-one-time 4,500
Equip.-one-time 41,600
373.900
Travel 1,000
Contractual 74,500
Commod.-ongoing 57,200
Commod.-one-time 6,000
Equip.-one-time 154 ,800
TOTT3W
1,164,200
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The Attorney General 1is appointed by the Governor 1in six states,
three territories and the Commonwealth of Puerto Rico. In Maine,
the Attorney General is selected by the Legislature while Tennes—
see"s Attorney General 1is selected by the Supreme Court of that
state. Historically, the Attorney General has been an appoint—
ive, rather than elective, official. In England, he was appoint—
ed by the Crown and only incidentally acquired elective status
through a seat 1in Parliament. In Colonial America, Attorneys
General were wusually appointed by the Governor of the Colony.
The Attorney General of the United States still serves at the
pleasure of the President with the advice and consent of the

Senate.

In response to your question on wuse and cost of
additional counsel for the executive branch in states having

elected attorneys general, | am of the opinion that this use (and
cost) depends on the relationship between the Governor and the
elected Attorney General. In a situation where an elected At—

torney General and Governor are cooperative, cordial and share a
similar political philosophy, the need for additional <counsel

will be reduced. Regrettably, this 1is not always the situation.
A 1976 study by the National Governors®™ Conference explored the
role of Governors®™ legal advisors. The study, which was based

primarily on a questionnaire to these advisors, found problems 1in
this relationship:

In many States the relationship between the
Governor and the Attorney General 1is not a smooth

one. In addition to whatever political differ—
ences there may be between them, there are several
operational areas of potential <conflict. These

"include conflicts over the extent to which the
legal talent employed by state agencies should
report to the Attorney General or to the agencies;
concern that the Governor cannot easily deal with
the Attorney General because the Attorney General
normally provides "yes-no" answers rather than
discussions of the legal risk of various options;
and the possible frictions that may normally occur
in an attoraey-client situation. Nevertheless,
all but two of the legal advisors reported that
they seek informal opinions for the Governor from
the Attorney General. 2/

2/ N ational Governors' Conference, Center for Policy Research
and Analysis, LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 1976).
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While 1 cannot estimate the actual use and cost of ad-—
ditional counsel to oversee the elected Attorney General on be—
half of the Governor, | am convinced there will be some addition—

al use by the Governor®s office even 1in the best of times. [
sadly regret that the citizens of our state will be required to
pay for this additional layer of bureaucracy.

In addition, the heads of executive departments will
hire their own attorneys. Thus, there will be a proliferation of
special counsel on the staff of major departments. Historically,
such counsel have been employed by executive branch agencies to
give department heads a "second™ opinion in controversial matters
in states having an elected attorney general. Such counsel
usually do not have the authority to litigate, but they do pro—
vide legal advice to department heads and submit amicus briefs in
litigation affecting their department®s programs. It is not un-—
usual 1in these states to see four or five separate briefs filed
in a single matter, 1in addition to the attorney general®s brief,

representing the varying viewpoints of different agencies. Thus,
the courts and the public will be confused about state policy on
many 1SsSues. In addition, the cost for such counsel could easily

exceed $1.0 million annually, within just a few years.

As always, I would be delighted to answer any addition—
al questions you may have.

Attorney General

NCG:vrb

Attachment
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OFFICE OF THEATTORNEY GENERAL PHONE: 19071465-3600
Hay 26, 1983

The Honorable Vic Fischer

Senator

Chairman, Senate State
Affairs Committee

Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: Elected AG

Dear Senator Fischer:

You have requested that the Department of Law respond
to several aspects of CSSSHJR 7 (Jud). In particular, you have
made inquiry regarding:

1. The fiscal 1impact CSSSHJR 7 (Jud) would have on
state government operations;

2. A statement of my position on the proposed legis—
lation;

3. Information on the pattern of elected attorneys

general compared to appointed attorneys general 1in the
United States;

- 4. Information on 1increased costs associated with
utilizing "in-house"™ counsel for the executive agencies in
addition to the elected attorney general.

Attached 1is a fiscal note and fiscal analysis prepared
by my office with respect to CSSSHJR 7 (Jud). As with all fiscal
notes, this represents a good faith estimate of the 1likely 1in-—
crease the proposed legislation would have on the operating bud-—

get. In preparing this fiscal note we used conservative esti—
mates of the probable costs an elected attorney general would
encompass. If anything, the costs may be higher.

I personally am opposed to CSSSHJR 7 (Jud). I have

lived and practiced law in our state for most of my adult life.
I am absolutely convinced that the needs of all Alaskans are best

served by having an appointed attorney general. Election of one
cabinet level official makes no more sense than a complete
election of all commissioners.
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Honorable Vic Fischer

Senator

The Governor, as the state ™ principal executive
officer, needs to have a responsive and reliable Department of
Law. I think good management requires an appointed attorney
general, but more importantly common sense suggests that the at—
torney general selection be made by appointment. In our vast
state, with disparate interests and citizens, the administration
of state government requires a strong governor. The last thing
our state needs is an elected attorney general who may have a
personal or political agenda which varies from the position of
the Governor. The friction between the two elected officials can
lead to a Uless responsive state bureaucracy with a diffuse
accountability to the electorate.

I could relate anecdotes which 1illustrate this from
other jurisdictions having elected attorneys general. Instead, |
would rather provide a quotation from the National Municipal
League:

AlIl authorities on executive organization agree
with the position embraced by the Model State Con-—
stitution for more than 40 years that administra—
tive power and responsibility should be concen—
trated in a single popularly elected chief exec—
utive. There 1s growing recognition that the
governor, as the representative of all the people,

should be equipped with the constitutional status

necessary to exercise constructive leadership as
the <chief Jlawmaker and political head of his

state. l/

Studies on administrative reorganization usually argue
that fragmentation leads to irresponsibility, but a single chief
executive can be held accountable through the electoral systenm
and, as a consequence, can make the administration more respon—

sive. In my opinion, the Governor of Alaska needs the flexibil—
ity and discretion that 1is 1implied 1in an appointed attorney
general. Anything less will inevitably drive a wedge.between the

Governor and the Department of Law to the detriment of the citi—
zens of our state.

You also requested comparative 1information on elected
versus appointed attorneys general. Our research indicates that
the Attorney General 1is popularly elected in forty-two states.

1/ National Municipal League, MODEL STATE CONSTITUTION (6th
ed.) 65-66 (1963).
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The Attorney General 1is appointed by the Governor 1in six states,

three territories and the Commonwealth of Puerto Rico. In Maine,

the Attorney General is selected by the Legislature while Tennes—
see"s Attorney General is selected by the Supreme Court of that
state. Historically, the Attorney General has been an appoint—
ive, rather than elective, official. In England, he was appoint—
ed by the Crown and only 1incidentally acquired elective status

through a seat 1in Parliament. In Colonial America, Attorneys

General were usually appointed by the Governor of the Colony.

The Attorney General of the United States still serves at the
pleasure of the President with the advice and consent of the
Senate.

In response to your question on use and cost of
additional <counsel for the executive branch in states having

elected attorneys general, 1 am of the opinion that this use (and
cost) depends on the relationship between the Governor and the
elected Attorney General. In a situation where an elected At—

torney General and Governor are cooperative, cordial and share a
similar political philosophy, the need for additional counsel

will be reduced. Regrettably, this is not always the situation.
A 1976 study by the National Governors®™ Conference explored the
role of Governors®™ legal advisors. The study, which was based

primarily on a questionnaire to these advisors, found problems 1in
this relationship:

In many States the relationship between the
Governor and the Attorney General 1is not a smooth

one. In addition to whatever political differ—
ences there may be between them, there are several
operational areas of potential conflict. These

"include conflicts over the extent to which the

legal talent employed by state agencies should
report to the Attorney General or to the agencies;
concern that the Governor cannot easily deal with
the Attorney General because the Attorney General
normally provides "yes-no" answers rather than
discussions of the legal risk of various options;
and the possible frictions that may normally occur
in an attomey-client situation. Nevertheless,
all but two of the legal advisors reported that
they seek informal opinions for the Governor from
the Attorney General. 2/

2/ N ational Governors' Conference, Center for Policy Research
and Analysis, LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 1976).
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While 1 cannot estimate the actual use and cost of ad-—
ditional counsel to oversee the elected Attorney General on be—
half of the Governor, 1 am convinced there will be some addition—

al use Dby the Governor®s office even 1in the best of times. [
sadly regret that the citizens of our state will be required to
pay for this additional layer of bureaucracy.

In addition, the heads of executive departments will
hire their own attorneys. Thus, there will be a proliferation of
special counsel on the staff of major departments. Historically,
such counsel have been employed by executive branch agencies to
give department heads a "second”™ opinion in controversial matters
in states having an elected attorney general. Such counsel
usually do not have the authority to litigate, but they do pro-—
vide legal advice to department heads and submit amicus briefs in
litigation affecting their department®s programs. It is not un—
usual 1n these states to see four or five separate briefs filed
in a single matter, 1in addition tc the attorney general®s brief,

representing the varying viewpoints of different agencies. Thus,
the courts and the public will be confused about state policy on
many 1ssues. In addition, the cost for such counsel could easily

exceed $1.0 million annually, within just a few years.

As always, I would be delighted to answer any addition—
al questions you may have.

Attorney General

NCGrvrb

Attachment
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on a matter that is far removed from Convention business.
PRESIDENT EGAN: Mrs. Hermann, if there 1is no objection.
(Mrs. Hermann spoke on a matter of privilege.)

PRESIDENT EGAN: Thank you, Mrs. Hermann. Did we have two re—
considerations of amendments that had been adopted, pending or
was there one? The Chair only brings it up at this time inas—
much as it might be best if we consider any reconsiderations on
this proposal as quickly as we can. That 1Is, it would be up to
the maker of the motion actually, but were there two reconsider

tions or one?

CHIEF CLERK: One, | think.

PRESIDENT EGAN: If the Chair remembers it, Mr. Kilcher I think
reconsidered on the last proposed amendment, but I had the feel—
ing there had been another notice given during the day. If not,
we will continue. Mr. Victor Rivers.

V. RIVERS: I have an amendment.

PRESIDENT EGAN: You have an amendment by the Committee?

V. RIVERS: By a minority group of the Committee, myself and
Mr. Harris.

PRESIDENT EGAN: Mr. Victor Rivers, you may present your proposed

amendment. The Chief Clerk may present the proposed amendment.
CHIEF CLERK: "After Section 14, page 7 of Committee Proposal
No. 10/a, 1insert a new section as Tfollows: Section 15.

The Attorney General jshall be appointed by the Governor
from two or more qualified persons nominated in the same manner
as judges by the judicial council. He shall have been admitted
to practice law in the State and shall have the other qualifica—
tions prescribed herein for heads of principal departments and
shall be subject to approval by the Legislature in a similar

manner.

The Attorney General may be removed by the Governor with
the consent and approval of both houses of the Legislature meet—
ing jointly.* Renumber successive sections to conform to the

above 1insertion."

V. RIVERS: I move the adoption of the amendment.

PRESIDENT EGAN: Mr. Victor Rivers moves the adoption of the
amendment. Are there copies available for the delegates? Is
there a second to Mr. Rivers®™ motion?
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HARRIS: I second the notion.

PRESIDENT EGAN: Mr. Harris seconds the motion. The matter 1is
open for discussion. Mr. Victor Rivers.

V. RIVERS: Mr. President, this matter of the office of attorney
general came up for a good deal of discussion in connection with
the strong executive and in connection with the matter of having
some screening for the man who would be the attorney general.
Some of the Committee felt that it would interfere with the
strength of the executive. Others of the Committee felt they
wanted to see the attorney general elective and not removable by
the governor. It seemed that the only thing that was of main
concern to a great many of us was that while we recognize the
value of the strong executive, we are not naive enough to think
that the governor who is elected will not have certain obliga—
tions, commitments, endorsements to meet when he goes into office.
We realize that on all the other department heads there may have
to be"on his part some compromise with his desires under this plan
as we have 1it. We did, however, want to try to eliminate any
matter of the return favors or endorsements or obligations to
the man who he appointed as attorney general. We are trying to
remove that particular office by a screening process we have set
up here, so the man who went 1in there, his appointment would be
based on merit and not on any other consideration. As you will
note, we have recommended that the attorney general be screened
by the Legislative Council in regard to his qualifications,

that two or more be screened In accordance with the requirements
to fill the job satisfactorily both on the basis of qualifications
and on the basis of the governor®s desires. The only intent 1in
this is that the attorney general shall be one who is appointed
not from the point of view of any obligations from the governor
to him, and also the other Intent 1is that the attorney general
cannot be removed by the governor without also the approval of
the legislature meeting jointly as they approved the appointment
of the attorney general at the time he was actually put into

office. He would be removed in the same manner, and by that
manner only. There has been a good deal said here about dilut—
ing the power of the strong executive. I am of the opinion that

perhaps a governor going into office where he had to make a large
number of appointments, where he had been supported In his
campaigns by many individuals who might be men of high degree

of competence or average competence, | would be of an opinion
that a governor 1in that position would probably welcome the
possibility of the chance of appointing one office in such a
manner that he v/ould not have to repay any obligations or indebt—
edness or favors in that particular appointment. I for one

feel the attorney general®s office should have removed-from it
the need for making any concession to competence or qualifica—
tions because of political support on the part of the applicant
to the governor in seeking election. That Is my opinion and 1
feel there is sound justification for that opinion. I realize
there are many divergent opinions here on that subject.
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PRESIDENT EGAN: ls there further discussion? Mr. Buckalew.

BUCKALEW: Mr. President, from the beginning | would like to
state that 1 don"t like this proposal. The first objection 1

see is that we are shoving off on the judicial council a func-—
tion that 1is not one of their duties. The judicial council

was created by Mr. McLaughlin®s department. He set up a judi—
ciary. Now vie are going to let Mr. McLaughlin®s department select
an attorney general. Not only does the attorney general have

to be approved by the judicial council, the attorney general

then has to be approved by the legislature. If the governor
wants to remove him he has to get the consent of the legislature.
Now, 1 don®"t think this matter would even have come up if we had
not discovered that the initiative and referendum article re—
ferred to the attorney general. The reason 1 bring that up 1is
that I think Mr. Sundborg had an excellent suggestion that we
just insert the words "secretary of state™. That 1is probably

one of his functions. That is the only reason 1 think this
business came up. We decided yesterday that vie were not going to
elect the attorney general. The argument put up by the Commit—
tee was they wanted to have a strong executive and today they are
going to water it down a little. I think we ought to be consis-—
tent and vote this amendment down.

V. RIVERS: I rise to a point of order. I stated this matter
had been discussed some time ago in Committee. It did not arise
yesterday. This amendment was prepared during the time of that
discussion. | also object to referring to any department of

this constitution as being the department of some one individual.

I don"t believe it is either Mr. McLaughlin®s or mine or any-—

body else®s; it is the constitution of all the people of Alaska.
t

PRESIDENT EGAN: Mr. Harris.

HARRIS: I was going to correct Mr. Buckalew, but since Mr.
Rivers has already done so, I will only state that 1 would favor
this amendment. We talked about this quite a bit in Committee,
and it is a check on the governor. It makes a bit of difference
when the attorney general®s word becomes law. It actually is
law, unless it is disputed in court and found to be not exactly
as it is supposed to be, then it is wused as law. Therefore, we
feel the attorney general should be a qualified man and in order
to insure that his qualifications are up to par we needed some
type of screening process. Novi, viedidnot screen the man be—
cause vie vianted to connect him with the judicial department as
Mr. Euckalew suggests. The only reason for using the judicial
council we feel is that the judicial council 1is qualified to
screen the attorney general. Therefore, that was the reason

for bringing up this amendment.

PRESIDENT EGAN: Mr. McLaughlin.

MCLAUGHLIN: I agree with Mr. Victor Rivers that the judicial



council 1is not the idea that it was limited to one person; it
was the product cf the Judiciary Committee™s combined thought.

I am personally opposed to such a method of selection. With—
in my knowledge there is only one equivalent method of selection
of the attorney general, and that 1is probably in New Hampshire
where the attorney general 1is selected by the Justices of the
supreme court. I believe that Mr. Buckalew is right in that he
says that the attorney general 1is not otherwise mentioned 1in
the constitution except in the initiative and referendum, and
if you can recall, the only reason he was mentioned in the
article on the initiative and referendum was originally they
had a propgsal as it came out of committee, my recollection is,
that the 10 qualified voters could submit a proposition to the
attorney general, and secure his opinion as to its legality.

That 1is why the attorney general was mentioned. We chopped the
portion requiring an opinion of legality from the attorney gen—
eral, we chopped the portion, if 1 recall, requiring review of

his opinion, and in substance what we did is we made it a func—
tion as it stands now, the true function of the secretary of
state. The attorney general 1is in there by happenstance and no
other reason. VYesterday we determined that the attorney general
should not be elected and implicitly what we determined was it
should be within the discretion of the governor subject possibly
to confirmation that the governor alone in his discretion would
select the attorney general and would be responsible for him.
The attorney general, apparently, under the concept that we

have implicitly accepted, 1is an attorney largely for the execu—
tive department. In any event, he 1is a political appointee, he
is an executive appointee. I don*t believe that we should be
putting him through a means test and running him in substance
through the judicial council. Under such circumstances, the
governor may well say when the attorney general proves unsatis—
factory to the electorate at large, the governor should have

the direct responsibilit&: he should not be able to evade it by

saying, "It was not my selection.” I am opposed to it. The
judicial council was designed in the constitution deliberately
for one reason. That was for the selection of the justices of

the superior and supreme courts, when in substance we are now
utilizing them to provide a rather cathartic attorney general.

I think that this is a mere compromise, it is not a majority
opinion of the Committee on the executive and certainly it has
not been considered by the Judiciary Committee. I cannot speak
for them, but 1 feel sure that the majority would feel the same
way. Our choice 1s not a compromise. He Is either elected or
he 1Is appointed. IT he is appointive and if he is going to be
one of the consorts of the governor and one of his confidants, he
should be selected directly by the governor and the governor
should be responsible. IT we accept this, then 1in premise we
should accept a screening of every other public official ap—
pointed by the governor 1in his cabinet. I believe the attorney
general, 1if he has to be mentioned, and 1 don"t think it neces—
sary, |1 don"t think he should be embodied in the constitution.
The attorney general should be like the attorney general of the
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United States, appointed by the executive and the executive 1is
responsible for him. This is, frankly, 1 think on its face,

a compromise measure and I believe the attorney general 1is with—
out our sphere, and in substance should not even be mentioned 1in
the constitution, let alone nominated by the judicial council.

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: May I ask a question of Mr. McLaughlin? Would we
gather from your statements that the judicial council 1is

limited only in its purpose to the selection or the recommenda—
tion of judges?

MCLAUGHLIN: That 1is not so, Mr. Rivers, because we have a
specific provision in there saying that they shall perform such
other duties as are provided by law. I am sure it was the
intent of the Convention that their functions would be limited
to the judicial. In fact, | think by error you did remark that
the attorney general v/as selected by the Legislative Council
when you supported this matter, but 1 would oppose it just as

I would oppose the judicial council selecting the sites of the
court houses. I think they are participating now in the execu-—
tive functions of government and | believe the judicial council
should be limited as it has been historically to judicial
affairs and not to executive affairs.

V. RIVERS: Do you agree with the judicial council in the matter
of screening this man as to qualifications, would be doing the

same thing as if he were screening a judge? Isn"t it for quali—
fications- and to remove the judge from direct political election
or appointment that we put up the judicial council? Isn"t the

process of screening identical in the two cases?

MCLAUGHLIN: Yes, the process of screening is identical except
for this one thing. A judge 1is supposed to be dispassionate.

He 1s not supposed to be acceptable to the people who appear
before him. In the case of the attorney general the attorney
general will have a client-attorney relationship to the governor
and frankly 1 believe the governor should have wider choice and
discretion. It is like selecting the presidential physician

by vote of a selection board. The relationship is something
that is Intimate, and there 1is an Intimacy of relationship that
does not exist between the judiciary and the general puDlic.

We are selecting an attorney for the governor and saying, that"s
it, without regard to personality or anything of the sort.

V. RIVERS: I would like to ask another question, and that 1is,
do you think the attorney general should also be removable at
will by the governor at any time after he has been appointed and
confirmed?

MCLAUGHLIN: I think that 1is so, yes.
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V. RIVERS: Do you thinic the attorney general represents the
people of the Territory in the matter of his interpretations
of law, or does he represent the administration? I realize
the interests at most times are coincidental and the same, but
at tines when there 1is any divergence would you also say he
represents the people?

MCLAUGHLIN: Frankly, 1 think the attorney general represents the
executive department of the government.

PRESIDENT EGAN: Mr. Taylor.

TAYLOR: Mr. President, 1 cannot follow the reasoning either of
Mr. McLaughlin or Mr. Buckalew. I think the screening set up in
this proposed amendment to Article 10/a is | think a happy
choice. It may be a compromise, but 1 think it is a very fine
compromise, 1in between the two propositions that have been ad-—
vanced in choosing the attorney general. I believe the judicial
council 1is the proper body to, what you call, screen the attorney
general. The duties if given to the judicial council will be the
same as they are in regard to the justices of the supreme court
and the judges of the superior court. It is to select a competent
lawyer to fill the office of attorney general just as they are
duty bound to select the best men they can for judicial office.
The office of attorney general 1is a very important office.

There has been numerous times in the history of the Territory

of Alaska when we have had an extremely weak attorney general

and the Territory has suffered by It. ITf we have a capable
attorney general I think we will be a great deal better off if
the attorney general is vigorous and follows out the instructions
of the governor in fulfilling his office. I feel the attorney
general 1is only, his duties should primarily be the attorney for
the executive branch of the state government. In the past there
has been times that the attorney general has had to be the legal
officer for the executive, Legislative Council?and the counsel
for all departments of the Territory. That was extremely a diffi—
cult position. I know Mr. Rivers had it for a number of years
and he can explain, perhaps better than 1 can, the difficulties
of filling of positions such as that, but 1 believe primarily

the attorney general 1is the attorney for the governor and the
department heads, the departments established by this constitu—
tion and who would be under the direct supervision of the govern—
or. I feel that some provision maybe should be made here or

the legislature should make one for the employment of a legisla—
tive counsel during the sessions cf the legislature, and so the
attorney general wouic not nave tc take a part in that particular
matter. I feel that the adoption of this amendment with the
governor being given the right to remove the attorney general
without the consent of the legislature would be a happy choice.

PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, it seems to me from the arguments
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we have heard that probably we are going at this backwards.

The arguments have been as to how we should select an attorney
general. Nov; it is my thought on the basis of the bill that

we have here that probably what we want to decide 1is whether we
want a constitutional attorney general or not. It seems to

me on the executive department, as we have outlined it here so
far, that we probably don"t want a constitutional attorney
general at all; that that matter should be left to the legisla—
ture as to whether we do or don"t and to what his powers are
when the legislature decides to set up an attorney general,

and accordingly it seems to me pointless to discuss as to how
the attorney general Is to be selected. IT it is wise 1in the
view of the legislature when they set up an attorney general
that he should be screened by the judicial council, these argu-—
ments could be made at that time, but at the minute we have not
mentioned an attorney general, and it seems to me that the execu—
tive department is going to be a whole lot more what the Com-—
mittee had in mind if we don"t set up an attorney general as such
in this article. Now I realize that if we don"t set up an
attorney general we are going to have to do something to the
Initiative, but that is a different problem and no problem from

my standpoint.
PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: It has been said that perhaps we could omit mention—
ing an attorney general in this article and that the secretary

of state could take over the function of the attorney general
with regard to the initiative and referendum. In the initiative
and referendum article v/e said that the initiative should consist
of a petition with a proposed bill that the sponsors wished to
have made into lav; and that the attorney general would scrutinize
it as to sufficiency for form and the attorney general would
condense the matter for appropriate petition heading so that the
people that sign it would have an adequate draft as to what they
are signing. Afterwards the attorney general shall prepare the
ballot title, assuming that enough signatures were obtained and
that this bill were to go before the voters. It is a little
difficult | think for the secretary of state to engage 1in all of
those legalities, and | think as far as the initiative and refer—
endum 1s concerned, we ought to have that in the hands of the
attorney general just as the initiative and referendum article
suggests. However, | see difficulties with this proposed amend—
ment. The judges are banned from politics. They are picked on

an absolutely nonpartisan basis. The attorney general presumably
should be a member of the same party as the governor. The
attorney general, if he Is a member of the same party, as at-—
torney general, would take the normal part in politics, but if

he is picked on a nonpartisan basis as the Judges are, then we
have to ban him from engaging in politics and he also could turn
out to be somebody of the opposite party. So | believe we are
getting crossed up if we try to put the attorney general through
legislative council. I think v;e are getting -- the Judicial



council x near. -- | think v/e are getting the judicial council
into some little difficulties, etc., and from the political
standpoint we v:ant to keep them out of it. They can"t hold any
position or be active on the political scene. 30 if this
particular amendment does not pan out, | am going to propose

one as follows: The department heads appointed by the governor
shall include an attorney general. Then we can leave the initi—
ative and referendum functions right where they are.

PRESIDENT EGAN: Mr. Londborg.

LONDBORG: Mr. President, as it has been mentioned, this is a
minority report from the Committee, and 1 think it is only right
you hear from some of the rest of the Committee regarding this.
Vie in our Committee felt that it would be the wishes of the
majority of the Convention to have a strong executive. By that
v/e did not mean a dictator, one who would get into power and

be the absolute power in the state, but o”e who through appointive
powers would be able to select his co-worwers down through the
various offices so that when the state®s functions would be
successful v/e could say that v/e had a good governor, and when
they would r.ct be successful v/e would know v/ho to blame and

could vote accordingly at the next election. Mention has been
made not only here on the floor but also the same argument in

the Committee that the governor would have certain obligations
and would be expected to lean toward that obligation In the ap—
pointing of an attorney general, but I can"t help but feel that
that same trend of thought would run right down through the other
departments, and 1 believe that there are other departments under
the governor that are of equal 1importance and if the governor |Is
going to bow to party obligations or other obligations 1in select—
ing of the attorney general, he will do the same thing all the
way through his other department heads, and we won"t have a man
in there that we can be fully proud of, and I think we are going
to want to elect a governor v/ho will be able to stand on his

own two feet and appoint the men that he feels should be in the
office. I think if he 1is that type of man he will not only be
respected by one party but by all of the people of the state.

As far as the removal 1is concerned, if v;e worry that the governor
may remove the man at will, 1if that 1is not best, we can always
insert that he be removed with the consent of the legislature,
that 1is another matter, but as far as the appointing is con—
cerned, | think that 1is vital right now. As far as screening

Is concerned, x can see that it might have been good in the past
to have the nominations for attorney general screened some way

before they even face election by the people. Be that as it
may, 1 think if v/e elect a governor it is his duty to screen and
select a good attorney general. That 1is part of his job. Ve

are electing him to do that very thing, and if he fails to select
a good attorney general then he is that much more a failure as

a governor, and he will stand that test in the coming election.
IT we feel that the attorney general must be screened so that

v/e have the best possible attorney general, 1 think it is also
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necessary that the head of the department of education, head of
the department of welfare, health and labor, and all the other
department heads be screened by somebody so that this governor
gets the right men in his cabinet, so to speak. I certainly
feel that he should be able to screen and select a good attorney
general as well as select the other department heads. But |
think there 1is one thing that 1is even more important and we
discussed that in the Committee, and that is the matter of
compatibility. V/e have felt in the past that we have not had
attorney generals v/ho have been entirely in sympathy with

the governor and it has been due to the way the two have gotten

to their office. We elect the one and the other 1is appointed out
of Washington, and we have seen certain cases where they have
not worked out in harmony. Now, 1if the attorney general 1is to

represent the people alone, then of course he should be elected,
but as he is to work under the executive department we want a
man who is compatible with the governor and with his type of
program that he wants to put over in the state, one that under —
stands the governor, one that will work with the governor and
ask the judicial council as set up, not to honor party politics

but to work in a nonpartisan capacity. Yet | feel they will not
be able to do that as far as the attorney general is concerned,
and | don"t believe there is any more reason to feel that a

Judicial council nominee would be any more compatible than one
elected by the people of the state; if they are going to ask

the governor, "Will this man work with you or will that man work
with you, do you want this one or that one?" You might as well
say, Let the governor pick the man in the first place.” It

they are going to have the liberty to put up a man that will not
work with a governor, then we spoil our whole plan for an effec—
tive administration. I believe, as Mr. Ralph Rivers mentioned,

if we want the attorney general®s office mentioned at all in the
constitution, it would be very simple on Section 16, line 14,
after "departmentﬂ.to insert the words "Including the attorney
general"s office.”™ That would make it very clear that the governor
would have the appointive powers and that the attorney general”®s
office would be one that he would have direct control over.

That gives you, 1| believe, some of the Committee thinking regard—
ing the attorney general being appointed by the governor.

PRESIDENT EGAN: Mrs. Nordale.
NORDALE: I would like to ask Mr. Rivers a question, if 1 may.

Mr. Ralph Rivers, are the services of the attorney general
available to the secretary of state in case he needs them?

R. RIVERS: Yes.
PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW: Mr. President, 1 would like to ask Delegate Rivers a
guestion through the Chair, if | may.
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PRESIDENT EGAN: You may ask your question, Mr. Buckalew, if
there 1s no objection.

BUCKALEW: Mr. Rivers, I notice that the proposal, that the
caption isby Delegate Rivers. My question was whether this was
a committee proposal or your separate individual proposal?

PRESIDENT EGAN: Mr. Rivers has already answered that question,

Mr. Buckalew. He said that it was actually a proposal of his
and of Mr. Harris. Mr. Victor Rivers.
V. RIVERS: Inclosing this discussion, | will make it brief.

I just want to say, inmy opinion it is no compromise opinion.
If it had been a compromise we would not have this discussion

on the floor. It has been pointed to as a compromise. Those
of us who submitted this proposal honestly and actually think
the attorney general should be screened. Now 1 wanted to clear

up a point that Mr. McLaughlin made. Hepointed out that certain
appointive methods were used in the State of New Hampshire.

They are. The attorney general 1is appointed by the governor and
a council of five. In the State of Tennessee the attorney gen—
eral 1is appointed for a period of eight years by the Justices of
the supreme court. In four states, as | am able to count, the
attorney general 1is appointed by the governor by and with the
consent of the legislature. 1In three states the attorney general
is appointed by the governor and in the balance he is elected

by the people. So if you add that up you will find about 33
states in which he is elected; in these two states | have men—
tioned, Tennessee and New Hampshire, he 1is appointed under a
similar plan, and in the balance of the states he 1is appointed

by the governor with or without the approval of the legislature,
as the case may be. It is my thought, and 1 have observed this
rather closely from some contact with the legislature, that

while the attorney general 1is In essence not a judge, he does
interpret the lav; which governs people until somebody challenges
his Interpretation, and then his decisions oftentimes and most

of the time do have the force of law until they are upset or
turned over or otherwise disturbed by having somebody appeal to
the courts. It does not seem to me to be a bit out of line that
the attorney general should be properly screened as to competence,
and in the selection of the attorney general the governor should
be relieved of the obligation to repay any favors or to make any
particular discrimination In favor of any individual. It has
been stated here that we tie the hands of the strong executi”
Read this amendment over again. It does not say who the governor
shall appoint. It says, "Two or more shall be screened by the
judicial council and submitted to the governor for his appoint—
ment." He 1is not limited to the one man or two men or three men.
ITf he can"t make his choice he might even have four men, but he
does have any obligation removed 1in making that appointment to
any individual. It would be entirely free of a political aspect
insofar as it affected the attorney general®s competence. There
is nothing in here that is counter to common practice, | refer
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to the State of New Hampshire, the State of Tennessee, and
others, but it costs you money If you go to court to upset an
attorney general or any other similar official®s opinion. That
opinion as | have seen it many times, that opinion has the force
of law and interpretation of any laws the legislature may have
passed. While you might not view him as a judge, 1in essence he
is a judge of what that lav; says until it"s determined otherwise
by the courts. In essence he Is a judge of what certain things
do that apply to the people. For that reason 1 think that he
should be screened as to competence. I see nothing in that

which weakens the strong executive. (§ The governor might say

of the first two appointees named, "I am unable to make a choice;
submit me another name."™ There 1is nothing that stops him from
doing that in the proceedings of the council. It seems to me
that some determination which would relieve this office of having
to be filled by any repayment of political favor or obligation
should be set up, and that 1is why we have introduced this amend—

ment. It is no compromise.

PRESIDENT EGAN: Mr. Victor Rivers had stated he was closing.
No one objected. Unless there Is someone who has not spoken -
Mr. McLaughlin.

MCLAUGHLIN: I wanted to ask Mr. Rivers a question. Mr. Rivers,
when you say the council in New Hampshire, you mean that five
elected executive council who are elected by the people together

with the governor?

V. RIVERS: I stated the council of five. The council of five
is elected for two-year terms along with the governor and they
determine with the governor the appointment of the attorney

general.

MCLAUGHLIN: But that 1i1s not a Judicial council at all, Is it?

V. RIVERS: I don"t know what their duties are. They are a
council of five, but whether they are constituted as ours is,

I do not know.

PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Victor Rivers and Mr. Harris be adopted by

the Convention?"
HARRIS: I request a roll call.

PRESIDENT EGAN: Mr. Harris asks that we have a roll call. The
Chief Clerk will call the roll on the question.

(The Chief Clerk called the roll with the following result:
.Yeas: 18 - Earr, Collins, Cross, H. Fischer, Harris,

Hinckel, Kilcher, Metcalf, Nerland, Nolan,
Peratrovlch, Reader, V. Rivers, Robertson,
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Nays: 36 -
Absent: 1 -
CHIEF CLERK: 18

PRESIDENT EGAN:

has failed of ad
14? Mr. Ralph R
R. RIVERS: [

PRESIDENT EGAN:
The Chief Clerk

R. RIVERS: May
to consult with

PRESIDENT EGAN:
stand at recess

PRESIDENT EGAN:

Clerk will pleas
Rivers.

R. RIVERS: It h
draw it.

PRESIDENT EGAN:

Rosswog, Smith, Taylor, VanderlLeest.
Armstrong, Awes, Boswell, Buckalew, Coghill,
Cooper, Davis, Doogan, Emberg, V. Fischer,
Gray, Hel-enthal, Hermann, Hilscher, Hurley,
Johnson, King, Knight, Laws, Lee, Londborg,
McCutcheon, McLaughlin, McNees, Marston,
Nordale, Poulsen, Riley, R. Rivers, Stewart,
Sundborg, Sweeney, Walsh, White, Wien, Mr.

President.
McNealy.)
yeas, 36 nays,and 1 absent.

"nays" have it and the proposed amendment
Are there other amendments to Section

So the
option.
ivers.

have an amendment.

Mr. Ralph Rivers, you may offer your amendment.
may read the proposed amendment.

we have about a two-minute recess? | would like
Mr. Londborg.
IT there is no objection the Convention will

for two minutes.
RECESS

The Chief
Ralph

The Convention will come to order.
e read the amendment as proposed by Mr.

asn"t been introduced yet, I was going to with—

No, It has not been Introduced.

R. RIVERS: I won"t even do that.

PRESIDENT EGAN: Are there amendments to Section 13 or 14 or 157
Mr. Sundborg.

SUNDBORG: Mr. President, 1| have a question about Section 14.
May 1 be permitted to address it to Mr. Rivers?

PRESIDENT EGAN: You may, Mr. Sundborg, 1if there is no objec—

tion..

SUNDBORG: Mr.

River3, I am a little bit bothered about these
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signify by saying 3aye"™, all opposed by saying "no". The ™"ayes"”
have it and the proposed amendment is ordered adopted. Are
there amendments to Section 14? Mr. Barr.

BARR: Mr. President, 1 have an amendment to insert after Sec—
tion 13. It is on the Secretary"s desk.

PRESIDENT EGAN: Between Section 13 and Section 14?
BARR: Yes, 1t will be a new Section 14.
PRESIDENT EGAN: The Chief Clerk may read she proposed amendment.

CHIEF CLERK: "Page 6, line 16, after Section 13, insert a new
Section 14, and renumber the following sections accordingly: "An
Attorney General shall be elected at the same time and in the
same manner as the Governor, and his term of office shall be

four years. He shall be the chief law officer of the State,

shall represent the State in all courts of law, and shall see
that all laws are uniformly and adequately enforced throughout
the State. He shall be legal advisor to the Legislature and all
State officers, and shall perform such other duties as may be
eprescribed by law. He shall be responsible to the Governor and
the Legislature for the faithful performance of his duties. The
Attorney General shall receive for his services a compensation
fixed by the Legislature which shall not be Increased or diminish—

ed during his term of office. He shall devote his full time to
his office and shall not receive any salary, fees or other com-—
pensation from any other source. In case of vacancy in the office

of Attorney General for any cause, the Governor shall appoint his
successor to complete the term of office with the consent of a
majority of both Houses of the Legislature in joint session
assembled, or, when not in session, a poll of the members may be
taken by mail by the President of the Senate and Speaker of the
House."

PRESIDENT EGAN: What 1is your pleasure, Mr. Barr?
BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I"1Il1 second the motion.

PRESIDENT EGAN: Mr. Knight seconds the motion. The amendment
is open for discussion. Mr. Barr.

BARR: Mr. President, as this is rather a long amendment -
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PRESIDENT FGAN: The Chair would like to make an announcement at
this time, before you proceed, Mr. Barr. The News Miner just
called and Guy Rivers, brother of Vic and Ralph, was found alive
and safe about 30 minutes ago. (Applause) He has been picked
up and Is nov; on his way back to Fairbanks. Mr. Barr.

BARR: I have had placed on all the delegates®™ desks a mimeo—
graphed copy of the text of this amendment. It is not the com—
plete amendment showing the lines and paragraph, it Is merely
the text. It provides for the election of the attorney general,
that is the gist of it. He shall be elected at the same time
and manner as the governor. He shall be legal adviser to the
legislature and all state officers, and shall perform such other
duties as may be prescribed by law. It outlines his duties and
it provides for his replacement in case there IS a vacancy. Now,
in presenting this amendment, 1 do not go against the thought

of the Executive Committee In that we should have a strong exe—
cutive. Some people will think so. I went along with their
committee report and I still do not disagree with 1it; however,
the reason I*decided finally to put this amendment in was the
fact that 1 met Innumerable people, speaking to them privately,

.who thought that the attorney general should be elected. In
fact, they stated it in broader terms, they said they would like
to elect more officials than the state governor. None of them

stated that they wanted to elect as many as we have now, that
they wanted to reduce the governor®s power, but they thought
they should elect enough so that they felt they had a hand 1in
the government themselves. I felt that if another official
should be elected, it should be the attorney general. Why the
attorney general? Because all these other department heads are
there expressly to carry out the governor®s program and should
agree with him In every detail on his policy. That makes up a
good working team. The attorney general also 3hould work with
the governor, he is the governor®s legal counsel and the legis—
lature®s legal counsel and also counsel for all the department
heads, but he has one other duty that does not quite conform to
the usual 1idea of a department head®s duty under administration
and that is, he is called upon to interpret the law at times.
That is a semijudiciary function,l would call it, although 1it"s
not final. It is a temporary decision and may be taken into the
courts. In interpreting the law, he should be impartial. Many
times, of course, the governor might ask him to interpret the
law to be sure that he is on the right ground when he proposes
something. In case we had a governor who wanted to bulldoze
something through anyhow, if it were a little bit questionable,
the attorney general might feel that he was obligated to the
governor If he were aopointed and his opinion might be biased a
little bit. I wouldn®t say that he would flout the law, but he
could be biased a little bit to either one side or the other.
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And even if he were entirely honest and tried to render an im—
partial decision, 1"m afraid his conscience would hurt him a
little bit because he was obligated to the governor and went
against the governor®s wishes, so to remove him from that em—
barrassing position, 1 think that he should be elected. Now

I grant you in electing any man we cannot be sure that ve will
get a good man, and on the other hand, by appointment we cannot
insure that we v/ill get a good man, but | believe that if we
are going to elect another official because the people v/ant it,
then it should be the attorney general.

PRESIDENT EGAN: Any further discussion? Mr, Marston.

MARSTON: Mr. President, if my recollection is right, in the past
14 years that 1 have definite recollection of, there have been
only two attorney generals and the reason is that they just can"t
get attorneys to run for that job. 1"d want to know that there
are attorneys that will step up and lend themselves to be elect—
ed to that job before we pass on this. I have no argument v/ith
the mover of this amendment, Mr. Barr, except that is information
that 1 would like to have. Maybe we have some lawyers here that

could enlighten me on that.
PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: Mr. President, 1 think I could answer that. All the
lawyers that favor the amendment will probably stand up, and
those who don"t will sit down. (Laughter)

PRESIDENT EGAN: The Convention v/ill come to order. Is there
further discussion of the proposed amendment? Mr. Nolan.

NOLAN: Mr. President, at a meeting that 1 had, 1 think there
v/ere 12 people there on an hour and a half"s notice, that was
the one thing they were unanimous on. They wanted the attorney
general elected by the people. They seem to think it was the
one independent arm that they would have, and for that reason
they were unanimous that the attorney general should be elected,
and therefore 1 think I will support Mr. Barr®"s amendment.

PRESIDENT EGAN: Mr. McLaughlin.

McLAUGHLIN: Mr. President, | voted against the governor and
secretary of state as co-runners on the belief that v/e had

merely one elective office in the executive arm and that would
suffice, Dbecause my other voting had been predicated, and other
proposals had been predicated, on that belief we were going to
have a strong executive. This 1is merely the introduction to
other offices. I notice we have a Delegate Proposal No. 45 sub-—
mitted by Mr. Barr, and v/ have a Delegate Proposal No. 44 also,
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providing for the election of a commissioner of labor. If we
yield ground in one respect, v/ might as well elect our com-—
missioner of welfare, our commissioner of education, and having
provided those, 1 feel that we should go right down the list

and completely dissipate the theory upon which the voting has
taken place. It v/as with reluctance that 1 even voted In favor
of the secretary of state as a co-runner for the governor. [

am violently opposed to the election of the attorney general.

I don"t think the election of him accomplishes any purpose.

The blunt fact 1is thau there 1is a general misconception as to
the function of the attorney general. The attorney general 1is

a lawyer and his opinion is the equivalent of any other lawyer-®s.
It can be attacked. Any recommendation he makes, 1f acted upon,
can always be attacked in the courts by private citizens. His
opinion is worth the paper it is written upon. It"s Iimpressive
upon the state and the officials are bound by it until some

irate taxpayer attacks it and the actions taken under the
authority of it, and the courts can promptly overrule it. There
is a misconception about the function of the attorney general,
his functions are not quasi-judicial. He 1is another attorney
giving an opinion, and 1f you could assure yourselves that he
would have the wisdom of a deus, those lawyers don"t exist in
"Alaska as it has been evidenced by the variety of opinions ex—
pressed here before this body. I do oppose it, | think if we
are going to have an attorney general, the power should be vested
in the governor to appoint him, and that is without any screening
by any judicial council or anything of the sort. If you"re going
to elect him, elect him, but by and large if you"re creating a
strong executive, then give him the power to appoint his own
attorney general. The discrepancy has been pointed out in New
York under the series, Governors and Administration of New York,
which 1is put out under the American Commonwealth Series, it"s
pointed out that because of the fact that the attorney general

is an elective office under the constitution, that is, the
governor, 1in substance, has to rely on a legislative act passed
in 1900 authorizing him to have private counsel. You're putting
a diverse and possibly a discordant element into the executive
branch. It isn"t necessary. The courts can protect the govern-—
ment from the opinions of an attorney general appointed by the
governor, and that attorney general does, in a sense, bear the
same relationship to the governor as any attorney bears to his
private client. It is an attorney-client relationship and the
relationship has to be based on faith and personal selection.

I would strongly recommend that there be no other elective

offices iIn the state.

PRESIDENT EGAN: Hr. Barr.

BARR: Mr. President, may | be allowed to close?
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PRESIDENT EGAN: If there is no other person who wishes to be
heard. Mr. Stewart.

STEWART: Mr. President, may | ask Mr. McLaughlin a question?
PRESIDENT EGAN: You may, Mr. Stewart.

STEWART: Is it your idea that the attorney general, as such,
he is or should act as the counsel for the legislature, as well

as for the executive?

McLAUGHLIN: He should, 1in substance, act as counsel for the
legislature. In many respects, you also have the unusual cir—
cumstance where the attorney general is of oneparty and the
legislature is predominantly of another party.

STEV/ART: He may havesto give decisions 1in onecase that might
favor the executive and in another case might favorthe legis—

lature?
McLAUGHLIN: That"s right.

eSTEWART: I think that is an unwholesome situation, and should
be corrected by having the attorney general purely and simply
the adviser for the executive.

PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: Mr. President, this has developed to the point where
I want to say a few words. I wasn®"t going to, but when 1 was
attorney general, that office was legislative counsel for the
legislature, advised the members of the legislature, advised the
various administrative departments under the governor, and
advised the governor, and wrote legal opinions Interpreting the

law. Since that time the legislature has created a Legislative
Council, that Legislative Council has a political scientist in
charge, Jack Mee It could very well have a lawyer and is

authorized to engage any legal services that may be required.

The legislature has full power to hire all the legal assistance
it needs curing the sessions so that | believe that Mr. Stewart®s
thought 1is well taken, that the attorney general will Dbe the
attorney for the executive arm of the government and that if v/e
have the governor appoint an attorney general, he is not going

to be the adviser to thelegislature nor the drafter of legisla—
tive bills. Nov/, he may draft proposedlegislation for the
administrative departments. IT the department of health wants

a bill, the governor will tell the attorney general to get out

a good bill or the commissioner of health, or as thecase may be.
They"1l fall back on the attorney general for some bill drafting
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for the governmental departments, but the legislature from now
on and under this setup, is not going to have the attorney-
general doing its bill drafting. It"s going to have 1its own
legal counsel. The present Attorney General, because of the
press of business, gave up being legislative counsel for the
legislature three years ago and told them they were too busy

and were just looking after the executive department, and that
they were to figure out how to get their own bills drafted.

Tv/o years ago that situation got so acute that the Legislative
Council was created and it serves a very useful need, but I
think that Mr. McLaughlin actually emphasized the wrong answer
v/hen he said that the attorney general would be the counsel for
the legislature as well as for the executive arm, because under
the present development with Legislative Council, he will be

the attorney for the executive branch and the legislature can
take care of itself. I might also say that 1 wrestled v/ith this,
I started out advocating that the attorney general be elected,
but I wrestled with it, I told Mr. Barr that | felt the way he
did four or five days ago. Because of my doubts though, 1 have
talked to many people, they have said if you are going to let
the governor®s administration be held responsible for the conduct
.of that administration, you have got to at least give the
governor an attorney of his own choice. Under this setup he
might get an attorney of the opposite political faith. He might
get one of his own party who is either inadequate or who 1is
hostile to him, or who doesn"t see eye-to-eye with him. In
either case, the governor could say at the end of his term, if
things haven"t gone well, "V/e had a good program but that attor—
ney general you foisted upon me wrecked our program.”™ There
again, you have got passing the buck as to who was to blame
because things didn"t go wv/ell. Nov; then, if we want to be sure
that the strong executive v/ho is going to have the responsibility
of carrying out a successful administration 1is going to get the
blame if he doesn"t have a successful administration, let us

not give him any outs. Let"s not take him off the hook by giv—
ing him an attorney general that he can put the blame on.

PRESIDENT EGAN: Mr. Robertson.

ROBERTSON: Mr. President, | don"t intend being an applicant for
the position of attorney general either by appointment or elec—
tion, but 1 don"t quite see Delegate Harston"s point that there
are no attorneys in the Territory who are willing to run to be
elected attorney general. | can"t see how there would be any
attorneys who would be willing to accept the appointment. I
support Mr. Barr®s position in this matter. I, too, am in favor
of a strong executive, but 1 don"t think that the mere fact that
because under the appointive system of governorships that the
governor virtually has no pov/ers, that ve should let that carry
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us too far away. I think that it is a good thing for the people,
to have their own elected attorney general who can check the
legislation which the governor proposes to introduce and have
introduced, and for that reason 1 am going to vote for this
amendment.

BARR: Mr. President, may | close now?

PRESIDENT EGAN: You may, Mr. Barr.

BARR: I was also going to answer Colonel Marston much as Mr.
Robertson did. IT lawyers aren"t available, they aren®"t avail—
able period. Mr. Rivers was talking about an entirely different
thing. He mentioned our present Legislative Council. There 1is
not a lawyer in charge. They do draft bills for the legislature.
They have taken over a duty which the attorney general formerly
did, that i1s as it should be. There 1is a lot of detailed work

there, but 1t isn"t legal work. IT the legislature wants to ask
a legal opinion, they will not go to our political science ex—
perts, they will go to the attorney general. Now he also stated

that if an attorney general of the opposite political party

were elected, the governor could pass the buck and say, "Well,
eyou people see what you saddled me with here. I couldn™t do
anything. He wouldn™t Ilet me.”™ Well, If there was an attorney
general of the opposite political party there, he would make the
governor toe the line pretty well as far as the law was concern—

ed. All the governor could say to the people is, "You see that
attorney general, he made me conform with the law.”™ That"s all
this 1is designed to do. It isn"t supposed to restrict his

actions otherwise, just to conform with the law. Nov;, as Mr.
McLaughlin said, because he was the legal counsel for the
governor period, that this would not accomplish any particular
purpose. It will accomplish several purposes. It is up to you
people to decide how important they are. It might provide a
little brake on the governor if he wants to go too far. I he
warrs tc over-step the law just a little bit, but the principal
purpose ir r.as, the principal objective it will achieve 1is that
it will allow the people to have more hand in the government and

that is what v/e want.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I request a roll call on this vote and will raise
my hand to Indicate that request. Under these rules, 10 people
have to -

PRESIDENT EGAN: No, that rule failed of passage.

HELLENTHAL: Oh, 1 see.
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PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Barr be adopted by the Convention?" The
Chief Cleric will call the roll.

(The Chief Clerk called the roll with the following result:

Yeas: 12 - Barr, Collins, H. Fischer, Laws, McNealy,
Metcalf, Nolan, Robertson, Smith, Sweeney,
Taylor, Walsh.

Nays: 40 - Armstrong, Awes, Boswell, Buckalew, Cooper,
Cross, Davis, Doogan, Emberg, V. Fischer, Gray,
Harris, Hellenthal, Hermann, Hilscher, Hinckel,
Hurley, Johnson, Kilcher, King, Knight, Lee,
Londborg, McCutcheon, McLaughlin, McNees,
Marston, Nerland, Nordale, Peratrovioh, Poulsen,
Reader, Riley, R. Rivers, V. Rivers, Rosswog,
Stewart, Sundborg, White, Mr. President.

Absent: 3 - Coghill, VanderLeest, Wien.)

CHIEF CLERK: 12 yeas, 40 nays, and 3 absent.

PRESIDENT EGAN: So the "nays"™ have it and the proposed amendment
has failed of adoption. Mr. Barr.

BARR: Mr. President, 1 had another amendment which lhad intend—
ed introducing providing for the election of a commissioner of
labor. I would just like to state that the reason for that was
that without destroying the powers of a strong executive, |1
thought the people would like to have a number of officials
elected someplace between the number of two and four, but | can
see that this body does not believe that that should be done.

McCUTCHEON: Point of order, Mr. President.
PRESIDENT EGAN: Your point of order, Mr. McCutcheon.

McCUTCHEON: Isn"t Mr. Barr speaking to a matter of personal
privilege?

PRESIDENT EGAN: Do you ask to speak on a matter of personal
privilege, Mr. Barr?

BARR: Yes, I will, 1if the tape is left on.

HURLEY: I1*Il move that Mr. Barr be allowedto speak on amatter
of personal privilege.
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THE STATE LEGISLATURE IN COURT
Representative Terry Martin

In most states, the legislature relies exclusively on the state attorney
general for legal representation. In fact, state laws often require this.
However, because the Attorney General in Alaska is appointed by the Governor
rather than elected by the people, our legislature must often turn to private
counsel for advice and guidance when conflicts arise with other branches of
government,

Today in Alaska, there is major concern as to how the Legislature may
address confrontations with other agencies of State government. It is most
logical to look to our Courts. But, aa every citizen knows, litigation is
expensive. Thus the Legislature must appropriate money for lawsuits, especi-
ally when there are differences in interpretation of our Constitution.

Although the Sheffield administration opposes the appropriation of State
funds for hiring lawyers to represent the Legislature, two years ago a prece-
dent was set for this type of action. At that time the Legislature took to
court--and won--a dispute between the Legislative and Executive branches over
powers of appropriation. lronically, the law firm hired by the Legislature to
defend that action was Ely, Guess and Rudd, which was then the firm of the
current Attorney General. So the same person who previously received Legisla-

tive appropriations for legal work is now stating his concern about the

legality of such appropriations.
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Is the current lawsuit necessary? Perhaps the questions should he, "Is a
citizen, once elected to public office, any less protected under the Constitu-
tion, and any less deserving of his guaranteed inalienable rights, than the
average citizen?" Was it proper to arrest and forcibly detain legislators
simply because they chose not to attend a meeting?

Article |, Section 7 of the Constitution of the State of Alaska, states,
"...The right of all persons to fair and just treatment in the course of the
legislative and executive investigations shall not be infringed." What crime
was committed by those legislators arrested by order of the Governor?

Article I, Section 13: "The privilege of the writ of habeas corpus shall
not be suspended..." This is every citizen's basic protection against illegal
restraint or detainment in another's custody. By what conceivable authority
was this Constitutional right denied the arrested legislators?

As an elected official, | have sworn to uphold the Constitution of this
State. | will go to the defense of any person, including a legislator, who is
arrested illegally.

In Alaska, the Legislature is vulnerable to Executive power when trying
to defend its stands. Legislators cannot depend on the Attorney General, for
that is a position appointed by the Governor. The Legislature does not have
an established legal counsel to defend its actions, as other states do. So
the Legislature must be prepared to use the courts as a sworJ as well as a
shield to assure that its rights as an equal branch of government are pro-
tected.

There was Intended to be a healthy exchange among the Legislative,
xecutive and Judicial branches of government. Fighting in the Legislative

chambers and arrests in the halls of the Capitol over conflicts of
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interpretation of the Constitution can be extremely destructive. The courts

are the logical place to settle these disputes.
If the Governor is ready to arrest legislators in order to force compli-
ance with his desires, what is to prevent him from arresting any citizen to

force that person's attendance whenever the Governor wants an audience?

I recall reading about a judge in another state who did not have enough
jurors to hear a case. The judge felt that the case should be heard without
delay, so he directed his bailiff to go out into the street and bring back
people to sit on the Jury. The bailiff did just that. Without a summons or
any kind of notice, people were arrested--in a supermarket, at stop lights,
even two men on the street who were obviously drunk. Of course, these citi-—

zens challenged the judge's right to arrest them and force them to be jurors.
As you would expect, the people won their suit. But this is a good example of
how power can be twisted and abused by one person who feels that his prior-—

ities must be met, even at the expense of the rights of others.

If the Governor feels that Ilegislative confirmation of his cabinet

appointments is an unfair requirement, he should introduce legislation to

bring the issue to a vote by the people. This is the proper way to bring
about changes to the Constitution, The chances are good that such an amend-
ment would be strongly supported by voters. Many people with whom 1I've spoken

take this position, stating that the Governor should sink or swim by his own
actions and his own people, without Involving the Legislature. I happen to
agree. This would enhance the separation of powers between the two branches
of government, and help reduce some of the tension and abuse of power that we
have witnessed.

In any case, the only place to reasonably and finally decide whether the

Governor acted within the bounds of our Constitution 1is in the Courts.



CHAPTER 7

AND NOT ONE FOR THE PEOPLE

In a recent presentation by President Bush, a chart from his
Council on Competitiveness showed the current number of lawyers per
100,000 population: USA, 281; Germany, 111; United Kingdom, 82; and
Japan, 11.

In Alaska, according to the Alaska Bar Association, there are
2,072 1licensed attorneys 1in this state. Over three-fourths of
these attorneys, or 1,566, Ulive 1in Anchorage. The ABA has no
information on how many paralegals there are in Alaska, except to
say there as many as there are licensed attorneys.

In most states, the legislature relies exclusively on the
state attorney general for legal representation. In fact, state
laws often require this. However, because the Attorney General 1in
Alaska 1is appointed by the Governor rather than elected by the
people, our legislature must often turn to private counsel for
advice and guidance when conflicts arise with other branches of
government.

Today 1in Alaska, there 1is a major concern as to how the
Legislature may address confrontations with other agencies of state
government. It is most logical to look to our Courts. But, as
every citizen knows, litigation is expensive. Thus, the
Legislature must appropriate money for lawsuits, especially when
there are differences in interpretation of our Constitution.

Although past administrations have opposed the appropriation

of state funds for hiring lawyers to represent the Legislature,



during the Sheffield administration a precedent was set for this
type of action. At that time, the Legislature took to court, and
won, a dispute between the Legislative and Executive branches over
powers of appropriation. Ironically, the law firm hired by the
Legislature to defend that action was Ely, Guess and Rudd, which
was the firm of the existing Attorney General. So the same person
who previously received Legislative appropriations for legal work
was then stating his concern about the legality of such
appropriations.

Was that lawsuit necessary? Perhaps the questions should be,
"ls a citizen, once elected to public office, any less protected
under the Constitution, and any less deserving of his guaranteed
inalienable rights, than the average citizen?"” Was it proper to
arrest and forcibly detain legislators simply because they chose
not to attend a meeting?

Article 1, Section 7 of the Constitution of the State of
Alaska, states, "...The right of all persons to fair and just
treatment in the course of the legislative and executive
investigations shall not be infringed.” What crime was committed
by those legislators arrested by order of the Governor?

Article 1, Section 13: "The privilege of the writ of habeas
corpus shall not be suspended...™ This is every citizen™ basic
protection against 1illegal restraint or detainment 1in another®s
custody. By what conceivable authority was this Constitutional
right denied the arrested legislators?

As an elected official, I have sworn to uphold the

Constitution of this State. I will go to the defense of any



person, including a legislator, who 1is arrested illegally.

In Alaska, the Legislature 1is vulnerable to executive power
when trying to defend its stands. Legislators cannot depend on the
Attorney General, for he 1is appointed by the Governor. The
Legislature does not have an established legal counsel to defend
its actions, as other states do. So the Legislature must be
prepared to use the courts as a sword as well as a shield to assure
that its rights as an equal branch of government are protected.

There was intended to be a healthy exchange among the
Legislative, Executive and Judicial branches of government.
Fighting in the Legislative chambers and arrests in the halls of
the Capitol over conflicts of interpretation of the Constitution
can be extremely destructive. The courts are the logical place to
settle these disputes.

IT the Governor i3 ready to arrest legislators in order to
force compliance with his desires, what is to prevent him from
arresting any citizen to force that person®s attendance whenever
the Governor wants an audience?

I recall reading about a judge in another state who did not
have enough jurors to hear a case. The judge felt that the case
should be heard without delay, so he directed his bailiff to go out
into the street and bring back people to sit on the jury. The
bailiff did just that. Without a summons or any kind of notice,
people were arrested-in a supermarket, at stop lights, even two men
on the street who were obviously drunk. Of course, these citizens
challenged the judge"s right to arrest them and force them to be

jurors. As you would expect, the people won their suit. But this



is a good example of how power can be twisted and abused by one
person who feels that his priorities must be met, even at the
expense of the rights of others.

If the Governor feels that legislative confirmation of his
cabinet appointments is an unfair requirement, he should introduce
legislation to bring the 1issue to a vote by the people. This is
the proper way to bring about changes to the Constitution. The
chances are good that such an amendment would be strongly supported
by voters. Many people with whom I1"ve spoken take this position,
stating that the Governor should sink or swim by his own actions
and his own people, without involving the Legislature. I happen
to agree. This would enhance the separation of powers between the
two branches of government, and help reduce some of the tension and
abuse of power that we have witnessed.

In any case, the only place to reasonably and finally decide

whether the Governor acted within the bounds of our Constitution

is in the Courts.
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counter to the experience of most states in deliberately doing
that. That is, | don't think the adjutant general should be
any different from the head ofa department, as he would be in
the state, and | think that heshould be ratified, and | believe
that Mr. Hellenthal's objection largely is to an expression such
as "flag officers". If that is an objection, it can be cleared
up by generic words in Style and Drafting. | oppose the amend-
ment as being contrary to what we have done here in the past

as to other officers.

PRESIDENT EGAN: The question is, "Shall the proposed amend-
ment as offered by Mr.* Hellenthal be adopted by the Convention?"
All in favor of the adoption of the proposed amendment will
signify by saying "aye"™, all opposed "no". The "noes" have it
and the proposed amendment has failed of adoption. Are there
other amendments to Section 10 or Section 11?7 If not, are there
amendmeni tc Section 12? Section 13? Section 14? Section 15?
Section ? Mr. Metcalf.

METCALF: May | ask Mr. Rivers a question?
PRESIDENT EGAN: You may, Mr. Metcalf.

METCALF: Mr. Victor Rivers, you say the head of each principal
department, does that include the attorney general?

V. RIVERS: By specific mention of the will of this body the
attorney general is not included in this section.

METCALF. Does he have to be confirmed by the senate at all, or
the legislature?

V. RIVERS: Insofar as he would fall under the head of one of
the principal departments, | assume he would..

METCALF:  You assume he would be one of the heads of the prin-
cipal departments?

V. RIVERS: It is merely an assumption.
PRESIDENT EGAN: Mr. Metcalf.

METCALF. The attorney general question worries me very much,
and | would like to submit a small amendment. It is three

words, that is all.
PRESIDENT EGAN: Would you submit it please, Mr. Metcalf.

CHIEF CLERK: "Section 16, page 1, line 14, immediately follow-
ing the word 'Department’, insert the phrase ‘'including the

attorney general'.”

PRESIDENT EGAN: Mr. Metcalf, what is your pleasure?
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METCALF: | move that it be adopted and ask unanimous consent.

BUCKALEW:  Objection.
DOOGAN: Point of order.

PRESIDENT EGAN: Objection is heard. Your point of order, Mr.
Doogan.

KNIGHT: I second the motion.

DOOGAN: My point of order is that wehave already considered
this matter once, and | take exception to the remarks by the
Chairman of the Legislative Committee in that this body by
their action implied that the attorney general would not be

one of those principal departments. | take exception for thi3
reason: that is,as it was so aptly pointed out by Mr. Davis,
the thing they did not want to do was to set up the attorney
general's office in the constitution but it could be set up

as one of the principal departments.

PRESIDENT EGAN: As to the point of order raised by Mr. Doogan,
we did consider spelling out that there be an attorney general
once before in this section, did we not? Mr. Ralph Rivers.

R. RIVERS: I wasabout to offer an amendment so I got talked
out of it, so it is the first time ithas come up.

PRESIDENT EGAN: If this Is the first time, the point of order
would not be well taken at this time. Mr. Taylor.

TAYLOR: | was going to raise the same point of order as Mr.
Doogan, but | think | am going to go even further because there
was a specific amendment offered to provide for the establish-
ment of an elected attorney general.

PRESIDENT EGAN: This does not say though, Mr. Taylor, that he
would have to be an elected attorney general.

TAYLOR: Mr. Barr's motion to adopt nn amendment to that effect
would Dbe.

PRESIDENT EGAN: But Mr. Metcalf's amendment does not include
anything of that nature, so the amendment would be in order
at this time, Mr. Taylor. Is there discussion of the proposed
amendment as offered by Mr. Metcalf? Mr. Metcalf.

METCALF. | feel that mention of the attorney general's office
3hould be made because we have mentioned It in the proposal
under direct legislation, and in initiative and referendum,l
think we mentioned it once or twice there. | am confused as

to whether the senate is to ratify the nomination once every

two years or once every four years. I am in a state of confusion
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and | would like to have this spelled out a little more as
far as this important office is concerned. That's my feeling
on the matter.

PRESIDENT EGAN: Mr. Taylor.

TAYLOR: May | speak on this matter now. | don't believe that
it is necessary to put an attorney general in there. If you
do that you might as well put all the branches you are going

to have, all the principal branches of the executive department
in because it naturally falls into the category of one of the
principal branches of the legislature, and | think we consid-
ered that the other day. It was felt that it was a legal
department of the executive branch and should not be necessarily
named because the governor would have the right under our pre-
sent article to appoint the attorney general who sets up the
legal department of the executive department, and | can't 3ee
whether if you add that attorney general on there including

the attorney general, you had better put it including the high-

way department and all other things. | think we should leave
it the way it is, and the other things will naturally follow
and fall into the proper category.

PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Metcalf be adopted by the Convention?" All
those in favor of the adoption of the proposed amendment will
signify by saying "aye", all opposed by saying "no". The
"noes"™ have it and the proposed amendment has Bailed of adop-
tion. Are there other amendments to Section ]. ? If no]- are
there amendments to Section 17? Amendments to Section 8?

Mr. Sundborg.
SUNDBORG: Mr. President, | have an amendment.

PRESIDENT EGAN: The Chief Clerk may read the proposed amendment
as offered by Mr. Sundborg.

CHIEF CLERI§: "Strike Section 18 and substitute the following:
'Section 18. The Governor may make ad interim appointments to
fill vacancies occurring during a recess of the legislature in
offices requiring confirmation of either or both houses of the
legislature. The duration of such appointments shall be pres-
cribed by law.'

SUNDBORG: Mr. President, | move the adoption of the amendment.

R. RIVERS: I second the motion.

PRESIDENT EGAN: Mr. Sundborg moves the adoption of the proposed
amendment, Mr. Rivers seconds the motion. The motion is open
for discussion. Mr. Sundborg.

SUNDBORG: Mr. President, a little while ago | submitted another
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6. SELECTION, TERM AND REMOVAL

This chapter examines the important issues of how the Attorney
General is selected, how long he serves, how he can be removed, and how
a vacancy in the office can be filled. Some of these issues, particularly
that of election or appointment, have been subject to controversy since the
first state governments were established. This report discusses existing
practices and presents the arguments on both sides of these issues.

Method of Selection

Table 6 shows methods of selecting the Attorney General. He is pop-
ularly elected in forty-two states. He is appointed by the Governor in six
states (Alaska, Hawaii, New Hampshire, New Jersey, Pennsylvania,f'ancP *
Wyoming), the three territories (Guam, Samoa and the Virgin Islands), and
the Commonwealth of Puerto Rico. In Maine, he is selected by the Legisla-
ture and in Tennessee,.bv the Supreme Court.

* e % .. .

The Attorney General is the most prevalent elective official in state
governments Except for the Governor, who is elected in all jurisdictions.
The Treasurer *is elected in. thirty-nine jurisdictions, the Secretary of
State in thirty-eight, the Auditor in twenty-five, and the Superintendent
of Public .Instruction-in nineteen, compared to forty-two states in which
the Attorney General is elected.37 -The 1970s witnessed a marked accelera-
tion of. the trend toward election of the Governor and Lieutenant Governor
on a single ballot and such a practice is now followed in twenty-two juris-
dictions. Thus, the Attorney General is actually the most common official
who is elected on a single ballot." ' Where very few, but .more than one,
state executive officials are elected, the Attorney General is usually in-
cluded among these few.- Ha is, for example, among the three executive
officials elected in Virginia, among the four elected in Maryland, Michigan
and New York, and among the five elected in Rhode Island, Colorado, and
Utah. However, he is not onp of the two elected officers in Alaska,
Hawaii, Guam, and the Virgin islands, the four in Pennsylvania, nor the

five in Wyoming.

*

% -

Historically, the Attorney General has been an appointive, rather
than elective, official. In England, he was appointed by the Crown and
only incidentally acquired elective status through a seat in Parliament. In
Colonial America, Attorneys General were usually appointed by the Gov-
ernor of the Colony. The Attorney General of the United States still
serves at the pleasure of the President with the advice and consent of the

Senate.

Most of the first state constitutions specified that the legislature
would choose the Attorney General. The concept of universal suffrage had
not yet taken hold, nor had the idea of direct election of many officials.

87. Council of Stece Governments, THE BOOK OF THF. STATES. 11A-115 121-
122 (1976-77).
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- e ( Appointed With Con/ t Length May succeed
Elected bv of of Term Himself
Alabama X A Yes
Alaska Governor Legislature A Yes
Arizona X A Yes
Arkansas X 2 Yes
California X . A Yes
Colorado X A Yes
Connecticut X A Yes
"Delaware X A Yes
Florida X A Yes
Georgia X A . Yes
Guam Governor Legislature Indefinite Yes
Hawaii Governor Senate > A Yes
Idaho X Vi = a Yes
Illinois X Yes
Indiana X A - Yes "
lowa X A Yes
Kansas X ; A Yes
Kentucky X % A No
Louisiana X ~ A Yes
Maine Legislature 2 Yes
Maryland X A Yes
Massachusetts X A Yes
Michigan X © A mes
Minnesota X A e Yes
Mississippi X A e Yes
Missouri X 1= e A Yes
Montana X 1 A "Yes
Nebraska X . 4. .. Yes
Nevada X A Yes -
New Hampshire ® Governor Exec. Council 5 Yes
New Jersey Governor Senate A Yes
New Mexico X % A Yes
New York X A Yes
North Carolina X A Yes
North Dakota X A e Yes
Ohio X A Yes
Oklahoma o X A Yes
Oregon X A Yes
Pennsylvania * A Yes
Puerto Rico Governor Senate indefinite Yes
Rhode Island X' e 2 Yes
Samoa Governor Indefinite Yes
South Carolina X A Yes
South Dakota X A Yes
Tennessee Sup. Court 8 Yes
Texas X A Yes
Utah X A Yes
Vermont X 2 Yes
Virgin Islands Governor Senate indefinite Yes
Virginia X A Yes
Washington X A Yes
West Virginia X A Yes
Wisconsin X A Yes
Wyoming Governor Senate ! A Yes

8



Andrew Jackson's administration brought a new ethic to American govern-
ment. The common man was considered competent to vote and to hold of-
fice, and direct election of officials became the rule. State constitutions
provided for election of numerous officials, usually including the Attorney

General.

A study published in the Law Library Journal8 showed how methods
of selecting Attorneys General developed in nineteen states; of these,
eight provided for legislative selection prior to 1843, but none finally re-
tained this method. Prior to 1845; twelve states provided by constitution
or legislation for the appointment of an Attorney General by the Governor,
the legislature, or other authority. The trend then turned toward elec-
tion. For example, North Carolina's 1776 Constitution provided for ap-
pointment by the legislature; its 1868 Constitution provided for election.
Louisiana's 1812 Constitution provided for appointment by the Governor;
its 1852 Constitution provided for election. Michigan's 1835 Constitution
provided for appointment by the Governor; the 1850 Constitution provided
for election. Virginia's 1776 Constitution provided for selection by the
legislature; its 1902 Constitution provided for election. Kentucky's 1792
Constitution provided that the Governor would appoint the Attorney Gen-
eral, with the consent of the Senate; the 1850 Constitution made the office
elective.. . ,

M -

Wyoming', in 1899) became the first "new" state to provide for ap-
pointment of-'the Attorney. General, thereby ending the trend toward popu-
lar election. ’-Alaska's 1959 Constitution and Hawaii's of 1960 provided for
Gubernatorial appointment, following the policy set by their territorial
conventions in 1950 'and 1956; .

| .

Strong arguments can be advanced for either system of selection.
There 'is not necessarily a correlation between the selection process and
the extent of the Attorney General’s actual powers.1 For example, the At-
torney General is' elected in Delaware and appointed in Alaska, but in both
jurisdictions he has control over.all legal and prosecutorial functions. In
some states, the Attorney General is independently elected, but.he exer-
.cises little power at either the state or local level. Thus, a "strong" de-
partment of justice can be dev,eloped under either system of selection, but

IS not guaranteed by either.

Proponents of an 'appointive Attorney General usually base their ar-
guments primarily on the need to strengthen the executive. As one view,
the commentary on the Model State Constitution developed by the National

Municipal League says that:,

All authorities ou executive organization agree with the position em—
braced by the Model State Constitution for more than 40 years that
administrative power and responsibility should be concentrated in a
single popularly elected chief executive. There 1is growing recogni—
tion that, the governor, as the representative of all the people,

88. Lewis Morse, Historical Outline and Bibliography of Attorneys Gener —
al Reports and Opinions. 30 LAW LIBRARY JOURNAL 39-245 (1937).



should be equipped with the constitutional status necessary to exer—
cise constructive leadership as the chief lawmaker and political head

of his state.89

The Model Executive Article for state constitutions recommended by
the Committee on Suggested State Legislation of the Council of State Gov-
ernments limits statewide elective officials to the Governor and Lieutenant
Governor, who are elected jointly. This article was developed by the
Committee on Constitutional Revision of the National Governor's Confer-
ence.90 Studies on administrative reorganization usually argue that frag-
mentation leads to irresponsibility, but a single chief executive can be held
accountable through the electoral system and, as a consequence, can make
the administration more responsive. Proponents of an appointive Attorney
General argue that his function is to advise the Governob, twho should be
permitted to choose his advisors. They believe that the two officials are
more likely to maintain the close and harmonious relationship that is nec.-
essary for effective liaison if the Attorney Generalu IS appointed..

t

Advocates of appointment also contend that'the elective process may
not assure professional competence. The pressures of politics and the time
involved in campaigning limit an Attorney General's abilities to serve effec-"
tively, and many highly competent people would not be willing to undergo
the election process. They also argue that the Attorney General's primary
function is to interpret the law, which, is a technical task and should-not

involve the political process. . . Fae o

The arguments for an elective Attorney -General were cogently sum-
marized by Attorney General Louis J. Lefkowitz in a position paper submit-
ted to the New York Constitutional Convention in'1967. General Lefkowitz
reviewed the Attorney General's duties in some detail, pointing -out they
were predicated upon his role as an independent official, and concluded

*

that:
N .

« b4 «
To sum it up- an elected Attorney General has a measure of indepen—
dence and a sense of personal and direct responsibility to the pub—
lic. The elected official has a natural and impelling desire to be
creative and to exercise broader initiative in the service of the
public. He 1is free of the fear of dismissal by any superior official
if he should exercise contrary independent judgment. He 1is 1in the
best position to render maximum service to the People and impartial
advice to the Governor,.the Legislature and State department”® and
agencies. He can appear in Court without fear or favor- "an attorney

in the fullest and finest sense of the word.yi

89. National Municipal League, MODEL STATE CONSTITUTION (6th ed.) 65-66

(1963).

90. The Council of State Governments, 1970 SUGGESTED STATE LEGISLATION.

3-4.

91. Attorney General Louis J. Lefkowitz, Position Paper of Louis J. Lef—
kowitz Attorney General, to Constitutional Convention, Committee on

the Executive Branch, June 1, 1967, Albany, N. Y.
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An equally strong position in favor of election was taken by Attorney
General William J. Scott before an Illinois Constitutional Convention; he
stressed that the Attorney General's roles of "government watchdog" and
"attorney for the people” required independence from the Governor.92

The primary argument for an elective Attorney General is that he is
an attorney for all the people, and should be chosen by them. He is the
Governor's advisor, but not exclusively; the Governor is merely one among
many clients. By making the Attorney General directly responsible to the
electorate, he remains subject to the ultimate source of power and will be
more responsive to public needs. As discussed elsewhere in this report,
the courts increasingly recognize that the Attorney General is responsible
to the people, not just to the government. It is further argued that the
Attorney General has important administrative and legal functions, such as
programs in consumer protection and environmental control. In executing
these functions, an Attorney General is acting as an advocate for the
people, not as agent of the executive branch. His duties usually include
prosecution of ejection violations, collection of debts, and bringing of suits
in the name of the people; these responsibilities are outside the scope of

the Governor's duties.* n
|

Many arg’uments for election center around the fact that the Attorney
General's duties are of the highest order and he should enjoy the same in-
dependence as-a member of the judiciary. He should not be a creature of
the Governor, but‘should render opinions solely on the basis of law. He
should not be the advocate for a particular administration, but should be
free to oppose policies, which he considers inconsistent with the law and to
investigate apparent wrongdoing.93-"

EE [ I J *

In reference to the argument l%hat an appointed Attorney General is a
non-political technician, it should be noted that appointment does not
necessarily remove the office from politics. Some appointed Attorneys
General have been politically active as potential candidates for other office
or on behalf of the Governors they serve. At the federal level, Presidents
have frequently named as Attorneys General persons who had been active
in their campaigns. This has also been true in some states.

1 In his remarks to a legislative committee which was considering a con-
stitutional amendment.to make the office appointive, former Attorney Gen-
eral Meyer of Nebraska mentioned several arguments in addition to those
usually advanced by proponents of election. These included the following
points: the Governor can appoint men with legal training to his staff if he
feels he needs lawyers of his own choosing. Much of the Attorney Gen-
eral's work is in areas in which the Governor has little or no interest,

92. News from William J. Scott, Attorney General, State of Illlinois, Feb.
16, 1970.

93. See summary of arguments presented to New York®"s constitutional con—
ventions in Robert H. Gordon, The Relationship Between the Attorney
General andAgency Counsels in New York State, (Unpublished Fh.D.

Dissertation, Syracuse U.), Ch. 1 (1966).
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MEMORANDUM
February 23, 1983

TO Representative Charlie Bussell
Representative John Liska
Representative Joe Hayes
Representative Ramona Barnes
Representative Hugh Malone
Representative Don Clocksin
Representative Ron Wendte

FROM: Representative Terry Martin

SUBJECT: SPONSOR SUBSTITUTE HOUSE JOINT RESOLUTION 7
Providing for Election Attorney General

I strongly recommend that as a member of the House Judiciary Committee
you vote SSHIJR 7 out of committee with a "do pass" recommendation.

In 1979 1 introduced HJR 6, Providing for Election of Attorney General
(copy attached) in the House of Representatives.

I believe passage of SSHJR 7 would eliminate conflicts arising from a
Governor having control of a State Attorney General. The majority of
Alaskans believethe Attorney General Isto protect the public interest -
not only that of the Executive Branch of Government.

Attachment
be: Rep. Rick Uehling



OUTLINE OF REMARKS

Attorney General Clarence A. H. Meyer

ATTORNEY GENERAL SHOULD BE ELECTED - NOT APPOINTED



"ATTORNEY GENERAL OF U. S. ISAPPOINTED." (Little Hoover:
"As in the federal government, the chief executive of the state should

have the right to choose his cabinet officers. ")

A, Vast difference. U.S. A. G. has broad administrative and
policy-making functions in connection with the many bureaus
placed in the Dept, of Justice -- Immigration 8& Nat; Nar-
cotics Bureau; Bureau of Prisons; Parole; FBI -- Whereas
we are law office -- not policy making.

B. U.S.A.G. is carry over from English government. There

first known as Attornati Regis, the king's counsel. Function
was to protect the king's privileges, lands and estates and to
quell civil disturbances among the people in order to keep
the king on the throne.

C. SIR THOMAS MORE ("A Man for AIll Seasons") beheaded by
Henry VIII because he would not write an opinion the way the
king wanted it.

D. At common law, the function of the Attorney General was to
safeguard the powers of the monarch - here this is not the
case.
[* Hi "GOVERNOR SHALL TAKE CARE THAT THE AFFAIRS OF THE STATE

ARE EFFICIENTLY AND ECONOMICALLY ADMINISTERED."

A If Governor feels he needs lawyers of his own choosing to help
run the state, he has authority under exi sting law to hire all
the lawyers he wants to.

B. He can authorize any state officer or department to employ
its own counsel in any litigation.

C. Present and previous Governors have appointed men with
legal training on their staff - those men can and do advise the
Governor and the Departments under him. (Yeutter 8 Barnett)

D. But, would the Legislators want to go to the Governor's
appointees for legal advice and opinions in all situations?
Keep in mind that the Attorney General is also the advisor to
the Legislature. (As well as being an officer of the Supreme

Court. )
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E. A very substantial part of the work of the Attorney General
Is in areas in which the Governor has little or no interest,
official or otherwise. A great deal of our work is with the
counties -- we must advise the county attorneys. Nor does
he have a day-to-day interest in the criminal cases we
handle in the Supreme Court. (We had 290 cases in the
Supreme Court in last 2 years). (No need for Governor to
control or supervise us in this work.)

[, "WILL PROMOTE GREATER 'HARMONY:" ASWELL AS EFFICIENCY."

A. Have served under both Republican and Democratic Governors
over the years andthere never has been any lack of harmony.
We don't give Democratic advice or Republican advice - we
giv>- legal advice.

B. Must keep in mind that not just the giving of legal advice to
the Governor is involved. We give legal advice to the many
departments which are under his complete control -- and

these are the departments which people contact every day -
"motor vehicles, agriculture, etc. Atty. Gen. Lefkowitz of
New York: "AIll of the various departments and agencies of
government turn to the Atty. Gen. for legal advice and for the
rendering of official opinions. Such opinions are acted upon
daily and a great deal of the operation of the state government
depends upon the nature of the advice that is so rendered.
These opinions are rendered to all departments of the State
government, those under the direction and supervision of the
Governor and those under the direction of other elected offi-
cials. It is important to note that the opinions have a direct
and significant impact upon the People in their daily life.
Here is a compelling reason why the Atty. Gen. should con-
tinue to be independently elected. If the Atty. Gen. is
appointed by the Governor, then of necessity his opinions
must reflect the philosophy of that Governor or the relation-
ship would riot be a compatible one."

C. The late Jc_3eph T. Votava in 1920: "The appointment of an
Atty. Gen. would make him a private counsel of the Governor,
and | do not think the people of the state want that. They want
someone in addition to the Governor in the Executive Depart-
ment, who would see that the rights of the people are pro-
tected. "
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"BUSINESS APPOINTS ITS LAWYERS."
Businesses are organized for profit to its owners and officers,
and not necessarily for the profit of the people they serve.

"YOU GET BETTER MEN BY APPOINTMENT."
A Governor will be the first to admit that he makes mistakes

in his appointments.

"GOVERNOR. NEEDS TO APPOINT ATTORNEY GENERAL
BECAUSE GOVERNOR IS RESPONSIBLE UNDER OUR
CONSTITUTION TO SEE THAT THE LAWS ARE ENFORCED."
Primary responsibility is with county attorneys, sheriffs,
police and the State Patrol. The Patrol is already under the
direct supervision of the Governor, and he has the power to
suspend any sheriff, county attorney, police commissioner,
mayor, or any other officer who refuses to enforce the law.

CONCLUSION. O0.S. SPILLMAN in 1920: "* * * | am afraid
that we have not arrived at that point in our affairs in this
state where we want the head of the government to appoint

the Attorney General. If there is any man who holds office

in this state and who should be elected by, and responsible

to the people of the state, it should be the Attorney General,
The head of the state may have good judgment in his appoint-
ment, he may be able, from his experience, to appoint an
excellent man to act as Attorney General, but | do not believe,
under ordinary circumstances, that the judgment of one man
Is better than the combined judgment of the electors of the
State of Nebraska on that proposition, and an Attorney General
should be a check upon all the officers in the state, and he
should be free, if necessary, to proceed against any depart-

ment or against any officer in the state. | do not want his
hands tied; | do not want him to be responsible to any indivi-
dual or to any particular department. | want him free in the

discharge of his duties."
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ATTORNEYS GENERAL: CONSUMER PROTECTION ACTIVITIES
AND SUBPOENA AND ANTITRUST POWERS
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MEMORANDUM State of Alaska

T0 Hon. Stephen McAlpine OATE May 10, 1985

Lieutenant Governor
FILE NO 366-401-85

TELEPHONE NO 465-3600

FROM Norman C. Gorsuch SUBJECT Initiative petition
Attorney, General re income taxes

By: Jonathan”E. Rubini
Assistant Attorney General
Governmental Affairs-Juneau

You have requested our review of the initiative sub-
mitted to you for review under AS 15.45.070. The initiative pro-
poses to "amend" AS 43.20 to provide that any law establishing a
state tax on personal income or retail sales nay not take effect
until approved by the electorate at the next general election.
In essence, the initiative purports to qualify by law the legis-
lature's constitutional prerogative to reenact a state income or
sales tax. For the reasons stated below, we recommend that you
reject the proposed initiative.

We initially note the scope of our review. An initia-
tive committee is required under AS 15.45 to submit an initiative
application to the lieutenant governor for review. With respect
to a substantive review of the initiative, courts typically ac-
knowledge that general contentions as to the constitutionality of

a bill proposed by initiative are justiciable only upon enact-
ment. E.g., Boucher v. Engstrom, 528 P.2d 456, 460 n.13 (Alaska
1974). In Boucher, however, the court concluded that the lieu-
tenant governorls review of an initiative application under AS
15.45.010 -- 15.45.080 was intended to extend to a review as to
whether or not the proposed bill complies with the particular

constitutional and statutory provisions regulating initiatives."
Id. at 460. The initial inquiry 1is therefore whether the pro-
posed bill constitutes a "law" within the scope of the article VI
initiative process. And assuming the initiative proposes enact-
ment of a law, article XI, section 7 specifically precludes use
of the initiative process "to dedicate revenues, make or repeal
appropriations, create courts, define the jurisdiction of courts
or prescribe their rules, or enact local or special legislation."

We believe the initiative improperly proposes to amend
the constitutionally prescribed scope of the referendum process
through the enactment of a law. Article XI, section 6 provides
in pertinent part that "An Act rejected by referendum is void
thirty days after certification." In Walters v. Cease, 388 P.2d
263 (Alaska 1964), the Alaska Supremi Court specifically held
that the constitutional framers did not intend to suspend the

" JWMAIHI* 10/91
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effective date of legislation subject to a referendum petition.

We believe that the framers of the constitution
and the people who adopted it intended that the
effectiveness of an act passed by the legislature
should not be suspended during the period between
its effective date and its rejection by the refer-
endum. If they had intended otherwise they would
have expressly so provided in the constitution.

Id. at 268 (footnote emitted). Qualifying legislative adoption
oT a sales tax on the referendum process is directly contrary to
the constitutionally prescribed process as defined under "the
Walters v. Cease rule. Indeed, if suitable to impose a limit on
the legislature's authority to enact a state income or sales tax,
it would be hypothetically possible to qualify the effective date
of all legislation upon voter approval -- a fundamental realign-
ment of the constitutionally prescribed scope of the referendum
process reflected in the Walters v. Cease rule. To preclude the
subtle, if not direct, derogation of constitutionally prescribed
procedures, courts uniformly recognize that a statute enacted by
initiative cannot modify the constitution. E.g., Starr v. Hagg-
lund, 374 P.2d 316, 317 (Alaska 1962). Father, a constitutional
amendment can only be enacted through the procedures established
in article XIIl of the Alaska Constitution. Accordingly, we be-
lieve a court would likely conclude that the proposed initiative
is an invalid attempt to modify che referendum process estab-
lished under the Alaska Constitution.

The proposed bill may similarly be viewed as an improp-
er alteration of the bill enactment procedures prosciibed under
article Il of the Alaska Constitution. Again, the general in-
quiry is whether it is consistent with article Il procedures for
the enactment of all general laws of a specified class to require
voter approval. We believe that while the legislature may well
enjoy the authority under article 11, section 18 to condition the
effective date of a specific enactment upon voter approval, we
doubt whether it is consistent with article Il procedures to re-
quire voter approval as a general matter of course. We therefore
conclude that the initiative may also be viewed as an improper
attempt to modify the constitutional enactment provisions.

Even if not viewed as an improper attempt to amend the

constitution, it is questionable whether the proposed bill would
be a proper exercise of legislative power. See generally Yutc
Air Alaska. Inc. v. McAlpine, _ P.2d Op. ho. 2928 (Alaska,

Apr. 19, 1985). As the court stated in Municipality of Anchorage
v. Frohne, "the subject of the initiative must constitute such
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legislation as the legislative bodv to which it is directed has
the power to enact.”" 568 P.2d 3, 8 (Alaska 1977). May the leg-
islature condition the effective date of a bill upon voter ap-
proval? No Alaska court has confronted this question, though we
have previously advised that we believe that it is consistent
with the broad powers of "direct legislation” reserved to the
people under article XI, Alaska Constitution for the legislature
to enact a general law, only to delay the effective date until
the law is approved by the voters. See 1982 Inf. Op. Att'y Gen.
(Feb. 9; J66-479-82); 1982 Inf. Op. AtPy Gen. (Apr. 23; J66-545-
82); contra 1963 Cp. Att'y Gen. No. 18 (June 11). We caution,
however, chat the majority of courts which have addressed the
propriety of similar efforts to delay the effective date until
voter approval have ruled that such a process constitutes an im-
permissible delegation of legislative powers. 1/

Our final legal concern is whether the initiative or
referendum process may be utilized to enact or reject a state tax
measure. In Thomas v. Eailey, the court noted that courts in
other jurisdictions have disagreed as to whether a tax measure
falls within an appropriation restriction. 505 P.2d 1, 5 n.19
(Alaska 1979). Article XlI, section 7 restricts "appropriations™
from the initiative and referendum process. As the court ob-
served in Bailey, "The danger with direct legislation relating to
appropriations is that it tempts the voter to [prefer] his imme-
diate financial welfare at the expense of vital government activ-
ities."" 595 P.2d at 8 (citations omitted). Notwithstanding
that the Alaska Komestead Act was not styled as an "appropria-
tion," the court in Bailey concluded that the disposal of state
land was within the "appropriation"™ restriction, since it posed
the same concerns as an immediate grant of money and was thus the
"kind [of decision] that require the reasoned deliberation char-
acteristic of legislative actions.” 595 P.2d at 3. Comparable
arguments can plainly be offered with respect to any state income
or sales tax. However, since we have discovered no direct au-
thority which conclude that tax measures are "appropriations”
within initiative or referendum restrictions, we have substantial
doubt whether the court would extend the scope of the section 7

restrictions.

1/  Since article 1V, section 1 of the Alaska Constitution pro-
vides that the power of taxation "shall not be suspended or con-

tracted away the argument of improper delegation may have
greater force in the context of a restraint for the legislature"s
taxation prerogatives thnn in other areas. But see Carlson wv.

Cory, 189 Cal. Rptr. 185 (Cal. App. 1982).
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In sue, it is our view that the initiative 1in effect

seeks to modify the constitution, both with respect to the refer—
endum process in article Xl and the enactment process in article
1. s\nce a constitutional amendment cannot be enacted through
the initiative process, we believe the initiative application
should be rejected. 2/ If you have any question, please «feel

free to contact me.

JBR/pjg

ccC: Sandra Stout, Director
Division oi: Elections

2/ We finally note several minor form irregularities. First, we
perceive no basis to recite in the initiative the provisions of
either article 1, flection 2 or of AS 15.45.010. See AS 15.45.040.
Second, AS 43.20.010 has been repealed, and as a consequence, the
initiative does not in fact propose the adoption of an amendment

to an existing provision.



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, State Capitol
Juneau, Alaska 99811
(907) 465-3991

August 22, 1985

MEMORANDUM
TO: Representative Terry Martin

FROM: Mark Torgerson /th
Legislative Analyst

RE: Election of Attorney General: Potential Additional Costs
Research Request 86-015

You asked that we 1investigate whether it costs more to have an elected
attorney general or an appointed attorney general. As part of your
request, you asked whether two departments of law are needed if the
attorney general is elected by popular vote.

We contacted 12 states®™ attorneys general departments, the Alaska
Department of Law and the National Association of Attorneys General.*
Although they were unable to supply definitive financial figures, they
provided the following information.

Summary

All those contacted agreed that the costs of operating an elected or
appointed attorney general®s department are dependent upon the struc—
ture and organization of the department that is established, and not on
the nature of the selection process. For example, 1if the attorney gen—
eral®"s department remains within the executive branch of government for
administrative purposes- that is, purchasing, accounting, data process—
ing and other administrative functions are performed centrally- the
costs of administration should be comparable whether the position 1is
elected or appointed. On the other hand, the establishment of an

independent department, vresponsible for its own administrative func—
tions, could vrequire additional appropriations for administration.

Based upon their departments®™ experiences, officials in other states

(including elected and appointed departments) did not anticipate a

"The states contacted for this request include Delaware, Idaho, Mary-—
land, Montana, New Hampshire, New Jersey, New Mexico, Pennsylvania,

Rhode Island, Virginia,"t/ashington, and Wyoming.



Non-salary costs include anticipated space rental of
6,000 sqg. ft. for the additional staff of 34, at $2.00 per sg.
ft., per month, plus 2,000 sq. ft. each, for records management
and duplication services. Also costed in is $200 per month per
employee for contractual services to cover telephone, copying and
postage. Ongoing commodities are estimated at $150 per month,
per employee. New position costs include $1,500 per employee for
one-time commodities (furniture and equipment costing less than
$500 per item), and $1,200 per employee for new position
equipment costing more than $500 per item. Special items include
$15,000 for employee recruitment advertising for non-attorney job
applicants, $5,000 for personnel system printing, and $20,000 for
a data processing program to maintain EEO statistics. Word
processors will cost $14,500 each for a total cost of $48,pp0.
Records management equipment include storage devices and
microfilm/graphics equipment totalling $75,000. Duplication
equipment will cost approximately $150,000. DP terminals for
both the DP section ami the timekeeping section will cost
$50,000. Data processing computer-time should be at $150,000 per
year and an additional $150,000 is included to maintain and
enhance the department's work management, timekeeping, opinion
indexing, Westlaw and PROMIS systems.

The total additional cost of $2,412,921 is an enormous
increase over the department's current administrative overhead of
$449,800 projected for FY 84. It is, however, part of the price
that must be paid if the proposal to have an elected attomev
general is adopted by the electorate during the 1°84 general’
election.

Another major cost area that will eventually occur as a
result of changing from an appointed to an elected attorney
general, will be a proliferation of special counsel on the"staff

of major departments. Historically, such counsel have been
employed by executive branch agencies to give department heads a
"second" opinion in controversial matters in states having an
elected attorney general. Such counsel usually do not have the
authority to litigate, but they do provide legal advice to
department heads and submit amicus briefs in litigation affecting
their department's programs. It is not unusual in these states
to see four or five separate briefs filed in a single matter, in
addition to the attorney general's brief, representing the
varying viewpoints of different agencies. Costs for just a
single special counsel, including secretarial assistance, total
about $150,000 per year in 1983 dollars. Although it is
impossible, at this time, to accurately say how extensive the
use of in-house counsel will be if there is an elected attorney
general, the additional cost for such counsel could easily exceed
$1.0 million annually, within just a few years.
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significant increase in Alaska"s attorney general"s operating costs if
Alaska changes to the popular election of the attorney general.

In addition, costs are dependent upon the leg™l responsibilities cf the
attorney general®s department. For example, the attorneys general

departments in four states- Alaska, Delaware, New Jersey, and Rhode
Island- handle all civil and criminal prosecutions for violations of
state laws. In the other states, attorneys general are responsible for
civil litigation only, while independent county or district attorneys
prosecute the criminal violations. Because the four states mentioned

incur operating costs for criminal prosecutions, their budgets must
be adjusted accordingly. In any event, the costs of operating an elected
attorney general®s department will depend largely upon the responsibil—
ities assigned to the department.

Moreover, officials 1in other states and counsel for the National As—
sociation of Attorneys General said that two separate legal departments

are not required if the attorney general is selected by popular vote.

The attorney general- whether elected or appointed- is the chief legal

adviser of the governor, and- in most states- legal adviser to the
executive branch agencies. Although governors in the states contacted

often retain one or more lawyers on their personal staff, or are statu—
torily authorized to hire a "general counsel™ for independent legal

advice, they rely on their attorney general for formal Ilegal advice.

If the governor disagrees with the attorney general on a legal issue,

the governor is allowed to hire special counsel to represent him or her
on the case. For example, Ron Rogers, Chief of the Division of Legal

Counsel for the New Hampshire attorney general, stated that the governor

there occasionally disagrees with advice given by the attorney general

to an executive branch agency. When this occurs, the governor hires

special counsel to represent him, while the attorney general represents

the executive agency in the ensuing lawsuit. Mr. Rogers said that on

some occasions, the attorney general will represent the governor, and

the executive agency will retain special counsel. Although New Hamp—
shire®s attorney general is appointed by the state"s governor, Mr.

Rogers asserted that conflicts of this nature occur in either "elected"

or "appointed"” states, and that a separate legal department 1is not
necessary to handle these matters.

Susan Hansen, Administrative Officer of the Montana Attorney General®s
Office, agreed with Mr. Rogers"™ assessment. In Montana, the attorney
general is elected by popular vote. Ms. Hansen stated that although
the governor there 1is authorized to retain one "legal counsel to the
governor," the attorney general normally represents the governor on
formal legal matters. On those rare occasions when the governor and
the attorney general disagree on a Jlegal issue and "go to court" to
resolve the dispute, the. governor®s legal counsel represents the gover—
nor. >
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According to Ms. Hansen, Montana®s governor and attorney general have
enjoyed a good working relationship despite the fact that the attorney
general 1is elected by popular vote. Officials in the other states
contacted- both those with elected and those with appointed attorneys
general- provided comparable assessments; significant disputes between
the governor and attorney general have been uncommon.

Pennsylvania®s Conversion to Popular Election of the Attorney General

Pennsylvania is one of 43 states where the attorney general 1is elected
by popular vote.2 It is the only state which has recently converted
its selection process to the popular vote method, having done so when the
state"s voters approved an amendment to the constitution 1in 1978. The
structure of Pennsylvania®s legal services 1is unique among the states
contacted. When the conversion occurred there, a legal division separ—
ate from the attorney general was created. This division, entitled the
Office of General Counsel, 1is managed by an attorney (general counsel)
appointed by the governor. The division includes attorneys who repre—
sent all executive branch agencies. (Prior to the conversion to the
popular election process and the creation of the general counsel divi—
sion, the agency attorneys were employed by the attorney general.
These attorney positions were eliminated from the attorney general's
staff after the conversion.) The general counsel and the agencies”
attorneys provide initial "in-house™ legal advice. However, 1if legally
binding opinions are needed, they must be written by the Attorney
General®"s office. In addition, the attorney general has primary respon—
sibility to conduct all litigation. Nevertheless, the governor may
instruct the general counsel to represent the executive branch when
deemed necessary. Furthermore, the attorney general may delegate
litigation responsibilities when doing so is believed to be in the best

interests of the Commonwealth.

In the other states contacted which elect the attorney general, attor—
neys who represent the executive agencies are usually employed by the

attorney general. In some states, such as Washington, the agencies are
statutorily prohibited from hiring their own counsel without prior
approval of the attorney general. According to Tim Malone of the

Washington Attornry General®"s Office, the need for special counsel for
the agencies 1is rare.

2A breakdown of the selection process -in all states is contained in
House Research Request"SI-91, which 1is attached to this memorandum.
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Fiscal Note to Sentate Journal Resolution (SJR) 9

Attachment A is a fiscal note to SJR 9 "relating to the election of the
attorney general.” The note, which was prepared by the Alaska Depart—
ment of Law"s Division of Administrative Services, asserts that costs
for administrative services could increase to approximately $2,5 million
from the current $424,600 for FY 86. However, Richard Pegues, Director
of the department®s Division of Administrative Services, stated that
these figures are "guesstimates" based upon the current language of SJR
9. Mr. Pegues stated that the division determined the note®"s figures
under the assumption that an elected attorney general would be entirely
independent of the executive branch and would require additional staff
to handle functions now performed by the Office of Management and Bud-—
get and other executive branch divisions. Mr. Pegues stated that most
of the staff positions represented in the fiscal note currently exist
in divisions within the executive branch.

No state we contacted duplicates functions to the extent envisioned in
the fiscal notes to SJR 9. Based on the activities of other states, it
would be possible to provide for the election of the attorney general
while retaining Alaska®s current organizational structure, including
centralized administrative services. The State could also choose from
a number of alternative organizational structures, including the follow—

ing:

¢ a structure comparable to that wused 1in Pennsylvania, i.e.,
establish an office of General Counsel which includes executive
agency attorneys who would be transferred from the attorney
general"s office; the elected attorney general would be respon—
sible for all state litigation unless a conflict arises with the
governor, or unless delegated; district attorneys could be
elected by the communities or appointed by the attorney general,
depending upon the option chosen by each community; or

e a structure which provides for the appointment of the attorney
general (by the governor, the legislature or the supreme court)
who could serves as counsel to the govenor and who would be
responsible for civil [litigation while elected state prosecutor
would supervise all state criminal matters; district attorneys
could be elected locally or be appointed, and could get tenure
after working satisfactorily for a stated period.

Although these alternatives have been described superficially, they il—
lustrate the variety of potential options for delivery of legal services
in Alaska. According to David DeVries, Chief Deputy Attorney General
in Pennsylvania, the change 1in that state"s legal structure has not
been a major problem; the crucial event, is the legislative drafting of
the implementing legislation. Mr. DeVries recommended drafting the leg—
islation prior to the applicable election to increase voter awareness.
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Attached with this request is a letter (Attachment B) concerning SJR 9
from Attorney General Gorsuch to Senator Rodey. According to Joe
Geldhof of the Attorney General®s Office, the Department of Law has no
other Alaska studies on this issue.

I hope this information is useful to you. If you need additional infor—
mation on attorneys general in other states, please contact our agency.

MT

Attachments
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SJR No. 9 A/23/85
Analysis

This resolution provides for a ballot proposition that
would, if approved by the voters, amend the state's constitution
by changing the position of attorney general from an appointed
office to an elected office. The proposed amendments would also
remove the governor's organizational and supervisory controls
over any function or unit of government headed by the attorney
general.

These controls are normally maintained through
executive branch procedural requirements imposed on other
executive branch agencies by the Department of Administration and
the Office of Management and Budget on behalf of the governor.
The controls are exercised by requiring that other departments
obtain OMB's and Administration's approval for: purchasing,
leasing and supply; professional services contracting-,
duplicating services; personnel administration and labor
relations; equal employment opportunity programs; data
processing, information management and telecommunications
services; records management; preaudit accounting services; and

budget preparation and budget management. In an Executive Branch
agency, a temporary clerk may not be hired without inter-
departmental approval. Likewise, a single file cabinet may not

be purchased, nor may a single telephone line be ordered without
such approval.

It will be very expensive for an elected attorney
general to provide all or most of these services in-house.
Although an attorney general may decide to use some of the
centrally provided services, key areas such as: personnel;
professional services contracting; purchasing, supply and leasing-,
data processing; and budget preparation and management, would
have to be provided in-house if the attorney general's functions
are to be at least reasonably free of the governor's supervision.

Additional costs, expressed in FY 85 dollars, that will
provide for complete independence from the organizational and
supervisory control of the governor are shown below. Even if the
attorney general were to forego a part of this independence, the
savings would only amount to 20 or 30Z of the total cost because
of the necessity to retain in-house control over the essential
support services that would determine an independent department’s
freedom of action.

Non-salary costs include anticipated space rental of
6,000 sq. ft. for che additional staff of 33 at $2.00 per sq.
ft., per month, plus 2,000 sq. ft. each, for records management
and duplication services. Also costed in is $200 per month per
employee for contractual services to cover telephone, copying and
postage. Ongoing commodities are estimated at $150 per month,



per employee. New position costs include $1,500 per employee for
one-time commodities (furniture and equipment costing less than
$500 per item), and $1,200 per employee for new position
equipment costing more than $500 per item. Special items include
$15,000 for employee recruitment advertising for non-attorney job
applicants, $25,000 for personnel system printing. Word
processors will cost $14,500 each for a total cost of $72,500.
Records management equipment include storage devices and
microfilm/graphics equipment totalling $95,000. Duplication
equipment will cost approximately $170,000. DP costs will
probably total about $150,000 for computing time and storage and
about $150,000 for existing systems program maintenance.

The total additional cost of $2,554,937 is an enormous
increase over the department's current administrative overhead of
$424,600 projected for FY 86. It is, however, part of the price
that will probably have to be paid if the proposal to have an
elected attorney general is adopted by the electorate during the
1986 general election.

Another major cost area that will eventually occur as a
result of changing from an appointed to an elected attorney
general, will be the proliferation of special counsel on the

staffs of major departments. Historically, such counsel have
been employed by executive branch agencies to give department
heads a "second"” opinion in controversial matters in states
having an elected attorney general. Such counsel usually do not
have the authority to litigate, but they do provide legal advice
to department heads and submit amicus briefs in litigation
affecting their department's programs. It is not unusual in
these states to see four or five separate briefs filed in a
single matter, in addition to the attorney general's brief,
representing the varying viewpoints of different agencies. Costs
for just a single special counsel, including secretarial
assistance, total about $150,000 per year in 1985 dollars.
Although it is impossible, at this time, to accurately say how
extensive the use of in-house counsel will be if there is an
elected attorney general, the additional cost for such counsel
could easily exceed $1.5 million annually, within just a few
years.
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Function

Director's Office

Personnel

Property/Supply

Finance/Accounting

Positions

Budget Analyst R19
Admin. Officer R17

Clk. Typist R8

Personnel Mgr. R21
Personnel Analysts R16
Training Officer R18
Personnel Tech.'s R12
Payroll Clerk RIO

Clk. Typist RS

M aterials Mgr. R21
Purchasing Agent R18
Supply Officer R16
Clk. Typist R2

Finance Officer R21
Acct. Supervisor R16
Acct. Clerk RIO
Clk. Typist R8

Salary/
Benefits

51,365.
44,923.
27,143.

123,431.

58,195.
42,103.
48,107.
33,820.
30,284.
27,143.

3137373:
58,195.

48,107.
42,103.

27,143

175,548.

58,195.
42,103.
30,284.
27,143.

IF8.009.

X 2
X 2

Other Position Costs Total
Travel 2.500.
Contractual 24 ,100
Commod. -ongoing 5,400.
Commod.-one-time 4.500.
Equip.-one-time 18 ,100.

54 ,600. 178 ,031.

Travel 10 ,000.
Contractual 54 ,200.
Commod. -ongoing 14 ,400.
Commod.-one-time 12,000.
Equip.-one-time 24 ,100.

114, 70(5. 430,275.

Travel 7,500.
Contractual 19,600.
Commod.-ongoing 7,200.
Commod.-one-time 6,000.
Equip.-one-time 19,300.*

59,600. 235 ,148.

Travel 5.000.
Contractual 33,100.
Commod.-ongoing 9.000.
Commod.-one-time 7,500.
Equip.-one-time 15,700.

70,3(TO; 258,3057



Records Management;
(1) Records Analyst R18 48,107, Travel 1,800,
(1) Records Supervisor R15 39,415. Contractual 81,200.
(1) Records Handler R12 33,820. Commod.-ongoing 9,000.
(2) Microfilm Operators R10/R14 Commod.-one-time 7,500.
30,284 ./37,005. Equip.-one-time 105,000.

TSV 108,631. . 204,500. 39'3,1"jr:

Data Processing/Communications
(1) DP Mgr. R23 65,742, Travel 7,500.
(1) Programmer Analyst R17 44 923. Contractual 319,900.
(1) DP/Comm. Sys. Supvr.R18 48,107. Commod.-ongoing 7,200,
(1) Clk. Typist R8 27,143. Commod.-one-time 6,000.
Equip.-one-time 56,100.
(4) 185,915. 396 ,"700. —582/6T57
Duplication Svcs.
(1) Duplication Mgr. R19 51,365. Travel 1,000.
(1) Printing Tech. R17 44,923. Contractual 74 ,500.
(2) Machine Operators R12 33,820. X 2 Commod.-ongoing 57,200.
Commod.-one-time 6,000.
Equip.-one-time 174 ,800.
W) 163,928. 313,500. 477,428:
TOTAL (33) 1,341,037. 1,213,900 * 2,554 ,937.
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The Honorable Patrick Rodey
Chairman

Senate Judiciary Committee
Alaska State Senate

Pouch V

Juneau, AK 99811

Re: Elected AG
SJIR 9

Dear Senator Rodey:

I would like to comment on the merits of the question
of whether or not we should elect the attorney general.

As you take up this issue, it is useful to consider how
this proposed change will effect the citizens of our State in
both the shcrt and long term. | have lived, and practiced lax* in
our state .for most of my adult life. T am absolutely convinced
that the needs of all Alaskans are best served by having an
appointed attorney general. Election of one cabinet level
official makes no more sense than the election of some or all
other commissioners.

Historically, the AttorneyGeneral has been an
appointive, rather than elective, official. In England, the
Attorney General was appointed by the Crown and only incidentally
acquired elective status through a seat in Parliament. In
Colonial America, Attorneys General wereusually appointed bv the
Governor of the colony. The Attorney Generalcf the United
States still serve at the pleasure c¢: the President with the

advice and consent of the Senate. 1/

1/ Our research, indicates that the Attorney General is
popularly elected in forty-three states. The. Attorney General is
appointed by the Governor in five states (New Hampshire, Alaska,

Hawaii, New Jersey and Wyoming), three territories and the
Commonwealth of Puerto Rico. In Kaine, the A.ttorney General is r
"constitutional officer" selectee by the Legislature while

Tennessee's Attorney General is selected every eight years bv the
Supreme Court, of that state.
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I have a number of substantive points which weigh
against the election of the attorney general. First, in Alaska,
the people, through their legislators do participate in the
selection of the attorney general by the confirmation process.
In addition, the confirmation process allows the Legislature to
examine the qualifications and integrity of the nominee.

Secondly, the governor, as the state's principal
executive officer, needs to have a responsive and reliable
Department of Law. | think good management requires an appointed
attorney general, but more importantly common sense suggests that
the attorney general selection be made by appointment. The
delegates to our Constitutional Convention recognized over a
quarter century ago that, in our vast state with its disparate
interests and citizens, the administration of state government
requires a strong governor. This still holds true today. The
last thing our state needs is an elected attorney general who may
have a personal or political agenda which varies from the
position of the governor. The friction between the two elected
administrative officials can lead to a less responsive state
bureaucracy and a diffused accountability of the executive branch
to the electorate.

| could relate anecdotes which illustrate this from
other jurisdictions having elected attorneys general. Instead, |
would rather provide a quotation from the National Municipal
League:

All authorities on executive organization agree
with the position embraced by the Model State
Constitution for  more than 40 years that
administrative power and responsibility should be
concentrated in a single popularly elected chief
executive. There is growing recognition that the
governor, as the representative of all the people,
should be equipped with the consti” tional status
necessary to exercise constructive leadership as
the <chief lawmaker and politic, J. head of his
state. 2]

Studies on administrative reorganization usually argue
that _fragmentation leads to irresponsibility, but that a single
chief executive can be held accountable through the electoral
system and, as a consequence, can make the administration more
responsive. In my opinion, the Governor of Alaska needs the

2/ National Municipal Leagues, MODEL STATE CONSTITUTION (6th
ed.) 65-66 (1963).
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flexibility and discretion that is implied in an appointed
attorney general. Anything less v/ill inevitably drive a wedge
between the Governor and the Department of Law to the detriment
of the citizens of our state.

Thirdly, in addition to the practical problems caused
by an elected attorney general, experience in other states with
an elected attorney general suggests that the Governor's office

will incur substantial costs with respect to the use of separate
and additional counsel for the Governor. | am of the opinion
that this use (and cost) depends on the relationship between the
Governor and the elected Attorney General. In a situation where

an elected Attorney General and Governor are cooperative, cordial
and share a similar political philosophy, the need for additional
Governor's counsel will be reduced. Regrettably, this is not
always the situation. A 1976 study by the National Governors'
Conference explored the role of Governors' legal advisors. The
study, which was based primarily on a questionnaire to these
counsel, found problems in this relationship:

In many sta.te-s, the'relationship between the
Governor and the Attorney General is not a smooth
one. In addition to whatever political
differences there may be between them, there are
several operational areas of potential conflict.
These include conflicts over the extent to which
the legal talent employed by state agencies should
report to the Attorney General or to the agencies;
concern that the Governor cannot easily deal with
the Attorney General because the Attorney General
normally provides "yes-no"™ answers rather than
discussions of the legal risk of various options;
and the possible frictions that may normally occur

in an attorney-client situation. 3/

While 1 cannot estimate the actual use and cost of
additional counsel to oversee the elected Attorney General on
behalf of the Governor, | am convinced there will be some extra
cost incurred by the Governor's office to hire and use legal
counsel even in the best of times. I sadly regret that the
citizens of our state will be required to pay for this additional

layer of legal bureaucracy.

2/ National Governors' Conference, Center for Policy Research
and Analysis, LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 1976).
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Fourthly, in states where the attorney general is
elected, the heads of executive departments often hire their own
attorneys. In jurisdictions with welected attorneys general,

there is often a proliferation of house counsel on the staff of
major departments. Historically, such counsel have been employed
by executive branch agencies to give department heads a "second"
opinion in controversial matters in states having an elected
attorney general. Such counsel usually do not have the authority
to litigate, but they do provide legal advice to department
heads. Without centralized legal service and advice, each agency
will rely on advice from its own lawyers. Therefore, agencies
will receive differing interpretations as they raise legal
issues. This in turn will make consensus among different
agencies on issues more difficult to achieve. The result is that
public policy decisions in the executive branch will be delayed
to the detriment of the public and the legislature. In addition,
these house counsel frequently submit amicus briefs in litigation
affecting their department's programs. It is not wunusual in
states with an elected attorney general to see four or five
separate briefs filed in a single matter, representing the
varying viewpoints of different agencies, in addition to the
attorney general's brief. If nothing else, this needless
duplication insures that the courts and the public will be
confused about state policy on many issues.

In my estimation, the cost for such additional counsel
in Alaska could easily exceed $1.0 million annually, within a few
years. This cost is simply not warranted by any rational
criteria and should be further questioned in light of diminishing
revenues. We have many more basic needs in Alaska which command
the state government's immediate attention. Surely we do not
want a needless layer of extra lawyers embedded in state
agencies.

In summary, it is my opinion that electing the Attorney
General will split administrative responsibility and executive
authority, diffuse the political accountability of the executive
branch to the public, add more attorneys to state government,
contribute to more intense bureaucratic infighting among
agencies, delay the resolution of -executive branch policy
decisions, and create a higher rate of growth in the state

operating budget.

~ Please call upon me at your earliest convenience if |
can provide additional information on this matter.

T* \Sincerely,

/)

> // Moorman C Gorsuch
Attorney General

NCG:vrb
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Yourchoice Turn them In
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! T IHE DEADLINE islooming for the folks trying to win a
spot on the April 15 ballot for the question ofwhether to

run photo-radarand the Anchorage Parking Authority out of

F OR MORE years than we can recall, we have championed in
these columns the election of Alaska’s attorney general.
Itisnota universally popularconcept. Governors, one and all,

think it’s a terrible idea. They all want an attorney general serv- town on a rail.
ing attheirpleasure — their private lawyer, calling the legal | :Alex Gimarc is heading up the petition campaign. He reports
j the effortto return all law enforcement duties in Anchorage to

shots as the chiefexecutive thinks they should be called i

That’s the heartofthe problem, ofcourse.

This states attorney general should be working forand an-
swering to the people. He — or she, as the case may be — doesn’t
have the full freedom to doso ifthejob is dependentupon pleas-
ing the man in the comer office ofthe Capitol Building.

Butitisnotasimplething to make it possible forthe people
elect the attorney general. Under the Alaska Constitution, the of-
fice is filled by appointmentofthe governor. So the constitution

mustbe amended.

the police isgoing well and that he expects to have the needed

numberofpetition signatures by the Feb. 14 deadline.
However, Gimarc says, people who still have petitions, even

those with only a signature or two, need to return them to him

i by Monday to ensure they will be counted.

' Gimarcs effortis certain to touch offdebate in this communi-

ty about how traffic laws should be enforced. Hopefully, voters

will have the final say. -
That’s the way it should be.

And thatrequires, as a first step, passage ofa resolution by the
Legislature to place the proposition on the ballot. And then the i | THEANQIORAGEHMES, P.O. Box 100040,' Anchorage. AK S931Q JK
roposed constitutional change must be appro ed by the voters, 1 1
p p g pp y J p|t3l£,1 If\N EEEEEEERER |I

Republican Sen. Lyda Green has started the process by intro- ;
ducing Senate Joint Resolution 10, which would put the issue on
the ballot for approval. Its prospects in the Legislature are not al-
together clear.
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Legislative Research Services

130 Seward Street, Suite 218
Juneau. a kita 99801
907/465-3991
Fax: 907/463-3351

FAX TRANSMISSION COVER SHEET

Date: January 30, 1997

To: Tuckerman Babcock
Fax: 907/465-3305 RECEIVED
Re: Team Ticket Elections eell r ot

Sender:  PatriciaA. Young )/
Legislative AM lyst(f

iir.S Li..

YOU SHOULD RECEIVE 2 PAGE SE, INCLUDING THIS COVER SHEET. IF YOU DO
NOTRECEP/EALL THE PAGES, PLEASE CALL 907/465-3991 .

WARNING: The information contained in this FAX is confidential It is intended to be reviewed

only by the individual named above. |f the reader of this transmittal page is not the intended recipient

or a representative of the recipient, you are herein/ notified that any review, dissemination or copying of

this FAX or the information contained herein is prohibited. 1fyou have received this FAX in
error, please immediately notify the sender bg telephone and return this FAX to the sender
at ihe above address. Thankyou.

Tuckerman,

Attached is a table supplied by Gail Manning at the Council of State Governments. The
table, which is current, shows that 24 states use a team ticket including both the governor
and the lieutenant governor. As you will see, there is some variation as to primary’ and
general elections, etc.

Ms. Manning assures me that team tickets extend only to lieutenant governors, not to anv
other administrative officials. John Schachter, communications director for the National

Association of Attorneys General, concurs: no state elects its attorney general on a team
ticket of any sort.

Let us know if you need further assistance.
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P OR MORE years than we can recall, we have championed in
these columns the election ofAlaska's attorney general.

Itis notauniversally popularconcept. Governors, one and all,
think its a terrible idea. They all wantan attorney general serv-
ing attheir pleasure — their private lawyer, calling the legal
shots as the chiefexecutive thinks they should be called.

Thats the heartofthe problem, ofcourse.

Tin’s state’s attorney general should be working forand an-
swering to the people. Ife — or she, as the case may be — doesn’t
have tlie full freedom to doso ifthe job is dependentupon pleas-
ing the man in the comer office ofthe Capitol Building.

Butitisnota simplething to make it possible for the people
elect the attorney general. Under the Alaska Constitution, the of-
fice is filled by appointment of the governor. So the constitution
must be amended.

And thatrequires, as a first step, passage ofa resolution by tlie
Legislature to place the proposition on the ballot. And then the
proposed constitutional change must be approved by the voters.

Republican Sen. Lyda Green has started the process by intro-
during Senate Joint Resolution 10, which would put the issue on
the ballot for approval. Its prospects in the Legislature are not al-

together clear.

Butlets hope itwins approval so that the voters ultimately can
decide whether they favor an attorney general beholden to the

governoror to the people.
In 43 other states, the attorney general is elected. Why notin

Alaska, too?

Turn them iIn

HE DEADLINE islooming for the folks trying to win a
spoton the April 15 ballot for the question ofwhether to
run photo-radar and tlie Anchorage Parking Authority out of

T

town on a rail.
:Alex Gimarc is heading up tlie petition campaign. He reports

the effort to return all law enforcement duties in Anchorage to
the police is going well and that he expects to have tlie needed
numberofpetition signatures by the Feb. 14 deadline.
However, Gimarc says, people who still have petitions, even
those with only a signature or two, need to return them to him

by Monday to ensure they will be counted.
Gimarc's effortis certain to touch offdebate in this communi-

ty about how traffic laws should be enforced. Hopefully, voters’

will have the final say.
That’s the way it should be.

| TIHE ANCHORAGETIMES, P.O. Box 100040/Anchorage. AK 99310 T<
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SENATOR LYDA GREEN
SENATE DISTRICT N

SPONSOR STATEMENT SJR10. AN ELECTED ATTORNEY GENERAL
Senator Lyda Green * February 4. 1997

An idea whose time has come: Elect the Attorney General

Should the Attorney General (A.G.) be directly accountable to the
people or simply a direct appointment by the Governor? Senate Joint
Resolution 10 (SJR10), a constitutional amendment to our State
constitution provides for the direct election of Alaska's A.G.

Under current law, the Governor has wunilateral power to appoint and
dismiss the A.G. (subject only to confirmation of new appointments
by the Legislature). Only three other states give the Governor such
power over the A.G. A special council picks the A.G. in one state, the
legislature in another, and the Supreme Court chooses Tennessee's.
In 43 states, the people get to select their own A.G.

An A.G. directly responsible to the voters will focus on better
protection from crime for the innocent, surer prosecution of the
accused, and appropriate punishment for those convicted.

Alaska deserves an A.G. dedicated to advancing the State’s rights
with vigor and full commitment. We will be far more certain the
A.G. will do just that if he faces the voters in the next election.

By prohibiting the A.G. from running for Governor or Lt. Governor
until after an intervening election, we should help reduce or
eliminate the use of the office as stepping-stone.

By requiring the A.G., after the primary, to run with the Governor
and Lt. Governor as a team or ticket, we should go a long way to
eliminating the friction between the Governor and A.G. that plagues
many other states.

By requiring the direct election of the A.G. we will go a long way
toward making the A.G. a better servant of the people and the law.



