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FISCAL NOTE
STATE OF ALASKA BILL NO. CSSB 348 (STA)

198 LEGISLATIVE SESSION

Revision Date (Note if correction) Dept. Affected Law
Title An Act relating to rights of conscience protection BRU Civil Division

for persons wi.o ... provide or perform health care services. Component  Governmental Affairs,
Sponsor Senate State Affairs Committee HumanSvcs. Special Litigation
Requester Senate State Affairs Committee Component Serial No. 2207/08/13

(Thousands of Dollars)
FY 02 FY 03 FY 04

Expenditures/Revenues
OPERATING EXPENDITURES FY 99 FYO00 Fy 01
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Soecify Type)
TOTAL 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

Estimate of any current year (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page rfnecessary)
CSSB 348 (STA) states as its purpose to establish as a statutory right the right for all persons and institutions to refuse to counsel,

advise, pay for, provide, perform, assist, or participate directly or indirectly in providing or performing health services that involve the
end of a life or abortion if it would violate the persons' or institution's religious or moral convictions and to prohibit all forms of
discrimination, disqualification, coercion, disability, or liability of the persons by reason of their refusals.

Because the legislation will include public facilities in the definition of health care institutions, the state anticipates litigation would
arise from passage of the bill. Litigation potentially will take the form of employee challenges to termination or disciplinary actions and
claims against health care institutions for injuries alleged based on the failure to provide services. The fiscal impact of this litigation is
very speculative and it is difficult to assign any rational cost estimate at this time. The department has not included any fiscal noto
costs; however, if numerous cases arise aresult of the bill's enactment, we would seek to reassess our budget position at that time.

/
Prepared by M Kasson AA [ES A Phone_  465-5370
Division ttorgey General's Office Date 4/17/98
Bruce M. Botelho, Attorney General Date 4/17/98

Approved by
Agency ~7/Department of Law

RTO OVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
fuijl ler distribution information, call the Governors Legislative Office
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FISCAL NOTE No.s _
STATE OF ALASKA BI*L Version: .o s .s B t71Q
198 LEGISLATIVE SESSION (S) Publish Date: —

Revision Date (Note if correction) Dept. Affected Law
Title An Act relating to rights of conscience protection BRU Civil Division

for persons who ... provide or perform health care services. Component  Governmental Affairs,
Sponsor Senate State Affairs Committee HumanSvcs, Special Litigation
Requester Senate State Affairs Committee Component Serial No. 2207/08/13

(Thousands of Dollars)

Expenditures/Revenues
FY 02 FY 03 Fy 04

OPERATING EXPENDITURES FY 99 FYO00 FY 0L
Persona; Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0

Estimate of any current year (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

SB 348 states as its purpose to establish as a statutory right the right for all persons and institutions to refuse to
counsel, advise, pay for, provide, perform, assist, or participate directly or indirectly in providing or performing health
services that violate the persons' or institution's religious or moral convictions and to prohibit all forms of discrimination,
disqualification, coercion, disability, or liability of the persons by reason of their refusals.

Because the legislation will include public facilities in the definition of health care institutions, the state anticipates
litigation would arise from passage of the hill. Litigation potentially will take the form of employee challenges to
termination or disciplinary actions and tort claims against health care institutions for injuries alleged based on the failure to
provide services. The fiscal impact of this litigation is very speculative and it is difficult to assign any rational cost estimate
at this time. The department has not included any fiscal note costs; however, if numerous cases arise a result of the bill's

enactment, we would seek to reassess our budget position aMhat time. .
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CS FOR SENATE BILL NO. 348( )
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE -SECOND SESSION

Josx(S): SENATE STATE AFFAIRS COMMITTEE
A BILL

FOR AN ACT ENTITLED
"An Act relating to certain rights of conscience protection for persons who

lirectly or indirectly provide or perform health services.”
JE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18 isamended by adding a new chapter to read:
Chapter 17. Rights of Conscience Protection.

Sec. 18.17.010. Policy. It is the public policy of the state to respect and
protect the rights of conscience of all persons who are involved in providing health
services. It is the purpose of this chapter to protect as a basic civil right the right of
all persons to refuse to counsel, advise™pay for, provide, perform, assist, or participate
directly or indirectly in providing or performing certain health services that violate the
persons ~religious or moral convictions and to prohibit all forms of discrimination,
disqualification, coercion, disability, or liability of the persons by reason of their

refusals.

Sec. 18.17.020. Civil rights of conscience, (a) Subject to AS 18.12.050, a

4 0SSB 48( )
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person has the right not to counsel, advise, pay for, provide, perform, assist, or
participate directly or indirectly in providing or performing a health service if the
service includes a procedure that violates the person®s religious or moral convictions
and the procedure is intended to end the life of an individual or involves an elective
abortion.

(b) Subject to AS 18.12.050, a person may not be required to counsel, advise,
payjbr, provide, perform, assist, or participate directly or indirectly in providing or
performing a health service if the service includes a procedure that violates the
person 3 religious or moral convictions and the procedure is intended to end the life
of an individual or involves an elective abortion.

Sec. 18.17.030. Individual rights of conscience. (@  Subject to
AS 18.12.050, an individual may not be required to counsel, advise, pay for, provide,
perform, assist, or participate directly or indirectly in providing or performing a health
service if the service includes a procedure that violates the individual 3 religious or
moral convictions and the procedure is intended to end the life of an individual or
involves an elective abortion.

() An individual is not civilly, criminally, or administratively liable to a
person for refusing, upon request or assignment and except as provided under
AS 18.12.050, to counsel, advise, pay for, provide, perform, assist, or participate
directly or indirectly in providing or performing a health service if the service includes
a procedure that violates the individual 3 religious or moral convictions and the
procedure is intended to end the life of an individual or involves an elective abortion,
and if

(1) before the request or assignment, the individual notified the person
making therequest or assignment of the individual 3 refusal to provide or perform that
type of health service and, if requested to do so, the individual stated the refusal in
writing; or

(2) within 24 hours after being asked or assigned to provide or perform
the healthservice, the individual notified the person making the request or assignment

of the individual 3 refusal.

(©) A person may not discriminate against, penalize, discipline, or retaliate

SSB 348( )

New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 0-LS17/0M+

against an individual in employment; privileges; benefits; remuneration; promotion;

termination of employment; eligibility for admission t, renewal or participation in, or
graduation from an educational, study, or training program; or a grant, contract, or
other program because of the individual 3 refusal or unwillingness to counsel, advise,

pay for, provide, perform, assist, or participate directly or indirectly in providing or
performing a health service if the service includes a procedure that violates the
individual 3 religious or moral convictions and the procedure is not required under
AS 18.12.050 and is intended to end the life of an individual or the procedure involves
an elective abortion.

Sec. 18.17.040. Institutional rights of conscience, (@ A health care
institution may not be required to counsel, advise, pay for, provide, perform, assist, or
participate in providing or performing a health service if the service includes a
procedure that violates the religious or moral convictions of a majority of the board
of directors or other administrative head of the institution or of a majority of its
owners or partners and the procedure is intended to end the life of an individual or
involves an elective abortion. A health care institution is not required to admit or keep
a patient for the purpose of providing to that patient a health service if the service
includes a procedure that violates the religious or moral convictions of a majority of
the board of directors or other administrative head of the institution or of a majority |1
of s owners or partners and the procedure is intended to end the life of an individual
or involves an elective abortion.

() A health care institution is not civilly, criminally, or administratively ligble
to a person for refusing to participate directly or indirectly in providing or performing
a health service if the service includes a procedure that violates the religious or moral
convictions of a majority of the board of directors or other administrative head of the
institution or of a majority of its owners or partners and the procedure is intended to
end the life of an individual or involves an elective abortion, and if the institution

(1) posted notice of its refusal policy in plain sight in the admission
area of the institution before the health service is requested; or

(2) within 24 hours after receiving the request, notified the person

requesting the health service of its refusal and there has been no irreversible change

3 CSSB 38( )
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in the circumstances of the patient or person making the request during the time
between making the request and the institution3 refusal thatwould make it unjust for
the institution to refuse the request.

(© A person may not discriminate or retaliate against a health care institution
in a grant, contract, or program because of the institution3 refusal to counsel, advise,
pay for, provide, perform, assist, or participate directly or indirectly in providing or
performing a health service if the service includes a procedure that violates the
religious or moral convictions of a majority of the board of directors or other
administrative head of the institution or of a majority of its owners or partners and the
procedure is intended to end the life of an individual or involves an elective abortion.

Sec. 18.17.050. Exceptions, (@) This chapter does not relieve a person from
liability to pay for a health service, for which the person freely and knowingly
contracted to pay, that was performed before a timely conscientious objection was
asserted by the person.

() A health care institution or a department or division of the institution that
is established for the sole or primary purpose of providing specific types of health
services may exclude an individual who objects to a procedure from employment in
a position for which the performance of the services is a necessary and substantial
responsibility if the individual 3 moral or conscience rights cannot be reasonably
accommodated by diligent effort. In this paragraph, "procedure” means a medical
procedure intended to end the life of an individual or involving an elective abortion.

Sec. 18.17.060. Remedies, (@) Notwithstanding other provisions of law, a
person injured by an act or omission that violates a provision of this chapter may
obtain an injunction and is entitled to receive three times the actual damages sustained
by the person or $3,000 for each violation, whichever is greater.

(b) Remedies provided for under this section are in addition to other remedies
that may be available under federal or state law.

Sec.18.17.070. Federal requirements not affected. Nothing in this chapter
changes, modifies, or otherwise affects requirements of 42 U.S.C. 1395cc, 42 U.S.C.
1395dd, or 42 U.S.C. 1396a (a)(57) or (58).

Sec. 18.17.080. Definitions. In this chapter,

0SSB 38 ) -
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(@))] "elective abortion" means the use or prescription of an instrumer
medicine, drug, or other substance or device to terminate the pregnancy of a woman
known to be pregnant, except that "elective abortion" does not include the termination

of a pregnancy

(A) ifdone with the intent to save the life or preserve the health
of the unborn child;

(B) if done with the intent to deliver the unborn child
prematurely to preserve the health of both the pregnant woman and the
woman®s child;

(C) ifdone with the intent to remove a dead unborn child;

(D) ifdone with the intent to save the life of the pregnant
woman whose life is endangered by a physical disorder, illness, or injury ifno
other medical procedure would save the life of the woman;

(E) that is a result of incest; or

15 (F) that is the result of® 4eported arfr-of-forefble-jap*; -

(2) '"health care institution” means a public or private corporation,
17 partnership, association, organization, agency, or other entity that is involved in
18 providing health care; in this paragraph, “entity’” includes a hospital, clinic, physician 3
19 office, medical school, nursing school, other health care training institution, insurance
20 organization, or financing organization;

(3) "health service" means a phase or type of service performed at a
health care institution or by a health professional, paraprofessional, or pharmacist or
by an employee of a health professional, paraprofessional, or pharmacist; in this
paragraph, "service" includes testing, diagnosis, prognosis, research, counseling,
therapy, treatment, family planning, referral, prescription, medication, surgery, the
termination of or failure to perform a procedure, and any necessary support services.

27 * Sec. 2. Under AS 01.10.030, if any provision of AS 18.17.010 - 18.17.080 or the
PrkfdSCO application of AS 18.17.010 - 18.17.080 to any person or circumstance is helu invalid, the

29 remainder of AS 18.17.010 - 18.17.080 or the application of those statutes to other persons

30 or circumstances is not affected.

5 CSSB 348( )
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AMENDMENT

By Senate State Affairs Committee

TO: Work Draft for CSSB 348, version 0-LS1707\H

1 Page 5, line 15 after “result of’
2 Delete “a reported act of forcible rape;”

3 Insert “an act of sexuajfassualpthat has been reported to a
peace officer:” -



Alaska State Legislature

Serator Lyda Green, Chaiman Sae CaPid
SretorJny\\ard, Vice Chalimen Room 15
Sretor JnyMeckie I / Jreau, Aleska 99301
SyatorMike Miller @) 466452
Syetor JimDuncan

Senate State Affairs

Sponsor Statement
SB 348

“An Act relating to certain rights of conscience protection for persons who directly
or indirectly provide or perform health care services.”

The Alaska Constitution is dedicated to the principles that all persons have a natural right
to life, liberty, the pursuit of happiness, and the enjoyment of the rewards of their own
industry. Increasingly health care providers are finding that pressure to participate in
certain health care practices against their consciences is robbing them of these rewards.

In Alaska, we have been careful to articulate the rights of the individual, through both the
Alaska Constitution and law. In 1970, when the stale legalized abortion, the legislature
added AS 18.16.010, which protected hospitals and persons from being required to
provide or participate in this procedure. The protection was based on an individual 3
moral conscience, not religious belief.

In 1972, we added the right of privacy to the Constitution to shield citizens from intrusive
government information collecting. A recent court ruling under the right to privacy has
removed the protection that health care providers had relied upon under state law. The
court ruled that the constitutional right to obtain a certain medical procedure outweighed
the statutory right of conscience. The ruling forced a hospital to al low procedures against
their policy and gave the individual right of conscientious refusal only to direct”

participants.

Indirect participants including nurses, orderlies, radiologists, and lab technicians are now
particularly vulnerable to pressure because they occupy subordinate positions in the
hospital/medical hierarchy and they have no constitutional right to refuse.

Their jobs may now present them with grave moral problems that rob them of the
happiness and rewards of their industry. Other social and medical developments such as
assisted suicide and infanticide may soon become governmental policy as well.



House Bill 348, in concert with Senate Joint Resolution 35 restores the intent of the
Constitution and State law to protect the rights of conscience of health care providers.
Everyday people and community institutions should not be compelled by another
person 3 exercise of the right to privacy to act in a manner that violates their convictions

of conscience.



Alaska State Legislature

yda Green, Chairman > SaeGortol
Ssator Jny\Vard, Vice Chalmen Room 15
Ssetor JnyMedkie Jdreau, Aleska 2801
SratorMike Miller QNax452

SyatorJimDuncan

Senate State Affairs

Sectional Analysis
SB 348

"An Act relating to certain rights of conscience ﬁrotection for persons who
directly or indirectly provide or perform health care services."

Section 1 adds a new chapter (Chapter 17) to Title 18 (Health, Safety and
Housing):

Sec, 010 (Policy) makes the statement that it is the public policy of the state that
the rights of conscience of all persons involved in providing health care are
protected; describes what actions are covered; and prohibits all forms of
retaliatory action for refusing to participate in an action that violates the person's

conscience.

Sec. 020 (Civil rights of conscience) states that a person has a right to refuse to do
certain P_rocedur_es that are intended to end the life of an individual or involves
an ahortion; subject to AS 18.12.050.

Sec. 030 (Individual rights of conscience) states that an individual may not be
required to participate in certain actions that violate the individual's religious or
moral convictions and involves a procedure intended to end the life of an
individual or involves abartion: that the individual may not be held civilly,
criminally, or administratively liable for the individual’s refusal, if certain
conditions of notice are met and except as provided under AS 18.12.050; and
provides a list of retaliatory actions that another person is prohibited from
engaging in if an individual refuses to participate in certain actions that violate
the individual's religious or moral convictions,

Sec. 040 (Institutional rights of conscience) is essentially the same as the
preceding section, except that it applies to the rights of conscience of a majority
of an institution's board of directors or an administrative head and the procedure
is intended to end the life of an individual or involves abortion. Also allows an



Institution not to admit or keep a patient who seeks a medical procedure that is
agalnst the rell%lous or moral convictions of a majority of the board or the

administrative head.

Sec. 050 (Exceptions) provides exceptions if the patient is in danger of imminent
death, the success of the medical procedure requires the participation of the
Berson asserting religious or moral objections, and the procedure would have to

e performed before a replacement staff can be obtained. Does not relieve a
Person from paying for a medical procedure the person freely contracted for, and
hat was performed before the person asserted a conscientious objection. Also
allows a health care institution to refuse to employ a person who objects to the
type of health care services primarily or solely performed at the institution, if the
person's religious or moral objections cannot be accommodated.

Sec. 060 (Remedies) provides that a person injured by a violation of this chapter
may obtain an injunction and is entitled to damages of $3,000 or three times
actual damages for each violation, whichever is greater, in addition to other
remedies available under federal or state law.

Sec. 070 (Federal requirements not affected) states that nothing in this chapter
changes, modifies, or otherwise affects requirements of 42 U.S.C. 1395¢c, 42
U.S.C. 1395dd, or 42 U.S.C. 139%6a (a)(57) or (58).

Sec. 080 (Definitions) provides comprehensive definitions for the phrases,
"abortion," "health care institution," and "health service."

Section 2 provides a severability clause so that if any part of the above chapter is
held invalid, the remainder is not affected.



Sec. 18.16.090. Definitions.
In this chapter,

(1) "abortion" means the use or prescription ofan instrument, medicine, drug, or
other substance or device to terminate the pregnancy ofawoman known to be pregnant,
except that "abortion" does not include the termination of a pregnancy ifdone with the intent
to

(A) save the life or preserve the health of the unborn child;

(B) deliver the unborn child prematurely to preserve the health of both the

p*cgnant woman and the woman®s child; or
(C) remove a dead unborn child;
(2 "unemancipated" means thatawoman who isunmarried and under 17 years of

age has not done any of the following:
(A) entered the armed services of the United States;
(B) become employed and self-subsisting;
(C) been emancipated under AS 09.55.590; or
(D) otherwise become independent from the care and control of the

woman®s parent, guardian, or custodian.



Sec. 18.12.050. Transfer of patients.
(@ An attending physicianwho isunwilling to comply with the requirements ofAS

18.12.030 or who isunwilling to comply with the declaration of a qualified patient under AS
18.12.040 shall withdraw as attending physician but the withdrawal iseffective only when the
services of another attending physician have been obtained.

(b) Ifthe policies of a health care facility preclude compliance with the declaration of a
qualified patient under this chapter or a do not resuscitate order issued by an attending physician,
or the facility isunwilling to accept D N R identification as evidence of the existence of a
declaration or do not resuscitate order, that facility shall take all reasonable steps to notify the
patient or. ifthe patient isnot able tomake treatment decisions, the patient"s guardian, of the
facility"s policy and shall take all reasonable steps to effect the transfer of the patient to the
patient's home or to a facility where the provisions of this chapter can be carried out.



Sec. 18.12.030. Recording determination of terminal condition and contents of declaration.
When an attending physician who has been provided a copy of a declaration determines that the
declarant is in a terminal condition, the physician shall record that determination and the contents

of the declaration in the declarant™s medical record.

Sec. 18.12.035. Do not resuscitate orders and protocols.
(@ An attending physician may issue a do not resuscitate order for a patient of the

physician. The physician shall document the grounds for the order in the patients medical file.

(b) The Department of Health and Social Services shall, by regulation, adopt a do not
resuscitate protocol that sets out a standardized method of procedure for the withholding of
cardiopulmonary resuscitation by physicians and other health care providers. The regulations
may not be adopted unless they have been approved by the State Medical Board.

(©) A health care provider other than a physician shall comply with the do not resuscitate
protocol adopted under (b) of this section when presented with any of the following: DNR
identification, an oral do not resuscitate order issued directly by a physician, or a written do not
resuscitate order entered on a form prescribed by the Department of Health and Social Services.

(d) Notwithstanding (c) of this section, ifa person has made an anatomical gift of an
organ under AS 13.50 or this chapter, and is in a hospital when a do not resuscitate order is to be
implemented for the person, the do not resuscitate order may not be implemented until the
donated organ can be evaluated to determine ifit is suitable for donation.

(e) A physician may not revoke a do not resuscitate order at the request of a person, and a
person may not make a do not resuscitate order ineffective, unless the person making the request
or proposing to make the order ineffective is the person forwhom the order has been issued, or,
ifthe person for whom the order has been issued is not capable of expressing an opinion on the
subject,
(1) the parent or guardian of the person forwh om the order has been issued ifthe
person for whom the order has been issued is under 18 years of age; or

(2) aperson towhom the person forwhom the order has been issued has
communicated the decision tomake the order ineffective.

Sec. 18.12,037. Living will, organ donation, and D NR identification.

The Department of Health and Social Services shall develop standardized designs and symbols

for D N R 1identification cards, forms, necklaces, and bracelets that signify, when carried or worn,
that the possessor has executed a declaration under this chapter, that the declaration contains an
anatomical gift, or that the possessor isa patient forwhom a physician has issued a do not

resuscitate order.

Sec. 18.12.040. Treatment of qualified patients.
(@) A qualified patient or a patient forwhom a physician has issued a do not resuscitate

order has the right to make decisions regarding use of cardiopulmonary resuscitation and other
life-sustaining procedures as long as the patient is able to do so. Ifa qualified patient or patient
forwhom a physician has issued a do not resuscitate order is not able to make these decisions,
the declaration or do not resuscitate protocol governs decisions regarding use of cardiopulmonary
resuscitation and other life-sustaining procedures, unless the do not resuscitate order is revoked
or made ineffective under AS 1S.12.035(e).

(b) This chapter docs not prohibit the application ofany medical procedure or
intervention, including the provision of nutrition and hydration, considered necessary to provide
comfort care or alleviation of pain. The declaration may provide that the declarant docs not want
nutrition or hydration administered intravenously or by gastric tube.

(c) The declaration of a qualified patient known to the attending physician to be pregnant
isgiven no effect as long as it is probable that the fetus could develop to the point of live birth

with continued application of life-sustaining procedures.
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piwidcr of r-erv«a )wl complied with the procedural nnd 1.tlior requirements
nndor or musuant to this aubenaptor nr for which ouch provider in pnid puvsiindy In
the provisions of section Jif95t» At.-fatitle), and (d) not lo Impose any rinnge Ihu)
la prohibited under section IS®0*inX8) of this lIki,

(D) not to cliaipo any individual or any oilier person for items or garvinM for
which such indivbhial fa_not entitled to have payment tm.de under this cubchapter
beuouM payment fur .'wjiunsua Inctnrcd for such’itemi: or wttvirrn may not ke mode
by ivsrM: nf tive ﬁnr,lsmw of punigngth (1) or (9) of section 13%jy(i) of *bin HUF,
but on!}-If (i) such bidtvidual wns without fnult in ‘incurring such exjicm.os and (i)
the StritUiry"a d»etTir.InoUi. ¢ tliat euth psymenl may not’oe mode for such itnmi
nnd eervicos was made idler the third year following (hr year in which notice of
such payment was sent to nuch bidlvidual; oxccpt that (li€ Rem-Ury may i-educe
imeh thiviyoar iwiod to not lew then one yaor if lie finds Mich rcducilun m
consistent witli the vi*eclivofl of tlus subchapter,

,(’9) to moke adequate grov,ision for return gor other disposition, in nccordontc
with recn!

otionsi of any munayx incorrectly colleded from nuch imliviuuiil or ether

person,

(D) to pro,mrotlpl/ notify the ffacrotary of it* employment of an imlividUul who, at
any u'ina rfurinf; the yenr preceding euch einjiloyment, we' employed_in a mwroger
nl,accounting, audifinp, or timlbir capncify (aa dHtennincd by tli0 Sccretery by
rcgulationl by an agency or opganifatjon wdilch server, m; u liwal inlenncsiiaty or
%artLIur (for purposes of part- A or jurt 15 er both, of this whchapU'c) -.ill roajvict
0 the provider,

(Elio relc-ase data with :-gj>Lrt to pelfanto of Hiich pinvidcr upon request to nr
urpunizslion Uacinga Conti-art with the RocroLary under part ILid Mibrimpler X1 of
tliu rhapler an may lie nect-sstuy (I) to allow Such urpanir.iilon to carry out (la
fiinclkiiis und/—raucii contract, or {u) in allow such orpsntintion In curry mil iinillu-
review functions under any contract the orgnni«illon nmy hAve with u private or
public ngflicy paying fur hoalth cure in Tho samo arcs will rnspi.ct lo patients who
unthorirC refeast'of uch data furaudi purposes,

(F)(i) in the cae of hospital* which provide inpntient hogiit-s| aiuvidm fur whidi
f)a iloiit may bo made under aulisocliun ), (u), nr (d) ef >ccUnn JShfunv of ibis
Itl*, to mulnfaln nn agrM*nmrit. with a pnifcsnjunal wuudmd,*; review orgimb-ithn (If
lhers Ik kucli on organiraticn in existence in Iho ms:a in which the hospital Is
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located) or with e utill**lion and quality control peoi

. acontractwith the SecretarP/ under port D of auhch
a

are* In which-|he hospital fa located, under which

functions under that Bart wjth resPect to the revit

Information provided by anch Imspibd, tho complch
care pnrdded, the appropriateness of admissions an

. ateness of care provided for wiifah afldltional paﬁg

|805ww(d)(6g of this iltle, with rcapact to Inpa
payment may boTnode under part A of thfa *u
payment under this eubehaptcr, the coal of audi ag
considered a ow/ Incurred by rtUeli hospital in pr<
part A of this aubchapter, and (q1 shall ho paid dl
or?amunon on hehalf of sueh hospital in accoi
osfabBahed by tha Socretay, (12) phall be transfc
Insonmao [Vuat Fupd, wilioul rcpix! to amoir
appropriation Acts, In the came maimer as trana
Services growded direeijy to bcnenclarieii, and
oggresale for n fiscal year than the Ag%[egate ami
for direct and adminfatralve cools (adjusted. for
administrative cootsincurred LW aresultof review
inbaaquent fiacft year) of auch review*),

(i) In tha case of hospitals, critical ecocas liospi
home health agendos, to maintain an agreemci
control peer review orPamza,Uon (which haa a «
part B of subchapter X I of this chapter for the nrf
agency is Iocateds) to perform the functions descril

(G)  In tha case of hospitals which provide inp
payment,may he made under subsection (b) or (

.notto charqe any individual or any other %EI’IQII
which suchIndividual would be enfitled to hnvtip
Buhheptw but for a denial or reduction of paym
this tide, , ,

(ID"In the case of hoaPIInla which (Wuvido se
rosde under thfa aubchapter and in Die case or i
provide rural pri.vsry care honpital scn-kon, to.
than phydclans’ oefvices as dofinod in ragi
JS95y(aXM) of thfa title, nnd other Uian Borvicon
of this tillg, certified nursc-midwifc esrviccs, ¢
scrvicea of n cerUfied regiBtered nuixe aneslh
individual who is a patient of the hospital, and (ii
to have payment mado under thfa subcimpter,
wfag under arrangements (as d/*Cnod in scctioj
tho' hospital,. , B

(D la'the ease of a hospital or critical access 1

(i) . to adopt and enforce a policy to ougu>
of section 1895dd of this UUc and to tnce
(ID to maintAln medical and other rocor
toor from the hospital for a pciiod of five
ang
(il) lo maintain a list of physicians whr
axaminatlon to provide trewimeni necossn
amergancy m#d>cA condition; 1

(J) In tha case of hospitals which provide
payment may bo made under this subchsptc
medical care under any health plsn contract*
Tills 10, or under section 1718 of Title 38 In
E)ayment metlrodology, and amount* ns prescri

. the Secretary and by the Sccralnrles of Pcfem
Hon of aactioo* 1079and 10800f Title 10

(K% not to charge any Individual or any o
which payment undor this fiubchopler is deni

titlo by Trsnson of a determination ir%er i
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(L) in tha cose of hospital* which provide inpaUoul hnigiltii] services for which
payment may be made under this anbehoptnr, to be s participating provider of
medical care’ undor section 1703 of Title g& in accordance with eudi Admission
practice*, and such payment methodology and amount*, an «re pi‘cscribod under
joint regulations Issued liy the Secretary and by the Secretary of VotersnH Affaire
in imploraenUUoA Ofpud) aoetion, ¢ "

(M?, in the case of houRjtafa, to provide tooadi individyal who is entitled to
bonefiu under part A of this eubchspter (or tn a person acting on the imllviduars
bohalD."at or eoout the timfc of tho Individual's admission as nil Inpatient to_ the
hoepital, a written statement (containing such language ** the Secretmy prescribes
conelstent with this paragraph) which explains—

(1), tho Individual¥ righto to benefits for Inpntifrnt hospital service* ami for

., pext=hcepltal services undor tbla subchajrter,
_ (i) tho drcumatanca* under which auch on individual will and will not be
liablé for charges for continued stay In tho bo*plU),
_(ill) the individual’s right to appoal denial* of benefits for continued inpa-
Hr?gt ospital tcrvieci, InCluding the practical stops lo initial* rairh an oppcid,

(|tf) the individual's llabliily for jvayment for service* if hucli h denial of

benefits to uphold on appeal,
snd which provides such additional information a* tim Secretary may specify,

(N) in the case of hospitals and critical access hospitals—

. (1) to make available to its patient* the directory or directories of pHrticlpah
ing physicians (published under section 130Cu(v)(4) of UiU title) for tlio urea
fiorvod'by the hospital or critical accean hospital,

(1) if hospital pereohnel- (including staff of anz emergency- or outpatient
department) refer a patien to a nonpartiripating p ¥S|C|an for (briber medical
care on on outpatlont basis, the personnel must inform Ihn patient tliat Um
pliysidan la a nocumrtm?,atmg physician and, whenever practicable, mu*),
idonlity at least one qualified partiCipating physician who is listed In Auch a
directory and from whom tha patient may receive Uic neeAmuiry arrvices,

(iiP to pout conapicunmly in_any omergericy dupxrtn-mni h aign (in a form
spodfiod by the Secretary? spemfymt};,ngh of individual* under section IflOfidd
of thin titlé with respect fo examination"and treatment for cmcrgom-y medical
conditions and wotnon In labor, and
_ (Iv) to post conspicuously (in u form specified by the Secretary') informalinn
indicating whether or not tho hospital parhm?ates in the modlimld program
under a State plan approved under subchaptor XIX or Uila chapter, and*

(0). to accept as payment in M| for services that are covered, umim- this

wibchiiptor (less any Payment* under sections J395vwvéd)(n% and )3Wwwgh8(8)(D)
of this titlo) and are furnished to any individual onrnlled with n Mcdjcarco™Chra’ce
organization under jart C ofthis *u|*—?_IH]IU;r0rWIth nu ehg;ble organii-Jtlinn 0) with
a nsk-s,hann% contract under section 189Cnnn nf thin title, under section
18D5mmg (EX g of tills title éos in effet| before February 35), under section
IS950~(a) of thi* lit)*, or under section 222(a) of the Som| Senirity Amcndmoiit*
of 1972, arid (IIP which does not hayo n contract fHtiddlahing payment amount* for
sorvleti* forn-alied to members of Um ort{;amzatmn“the amounts that would be made
as e paymentin M | undor. thi# subchapter if tlic iixbviduob; wero not so enrolled;1
(1% in the caae of home health ogcncku which Provide home health amvie** to
individual* entitled to boncfi"™, under this Aubchupler who require callioUT*, rathe-
ter supplies, ostomy bags, and Auppliw related to ostomy carc ((Inscribed In section
ISy5x n?(o) of this tltleg,, to offer to furnish sucli suppllEm in such an individual u*
parL of their furnishing 4jfhome lioaltii wu-vie**, ,

(Q? in tho caao of hospital*, skilled nursing facilities, home health agencies, and
hosplcc program*, lo comply with the requirément of aubawtinn Q‘) of this section
grot_atm o™ maintaining written policies and procedures respecting advance di-
ectives);1and

W to contract only with n.health carc clnaringiinu*.) (mk defined in_ section 1820d
or tht* Utle) that moots each standard and implementation s)>oclfication adoaltcd or
established”undor part C nf wdirhapter X1 of tliis diopter »n or after the dale on
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wMoh tho health care dnaringhouM U requln
epodQoatiotv ..

In th,%'ciaaeof-hoe tA) w IM lia a,mi,a%reementin <
in mi p»r*grtPh'(rE, hich organisation’s contract
. oUbchaptor X | of this chapter’is terminated on or
fihall hot br) deterpiibed to be out of compliance wit
graph during the six month period beginning on t

conPract.

~(2XA) A provide# of services may charge such
am%ungofe)r%)(x'deductmnl%psgpmsurancedamolgggmp
(2)(8), br (aXX section 189fil(h), or_aocdon 1895x
&g&gand&/\/vdcas {notln NXc gs.of tﬁo amount cgs)
sfervieea by such provider), and. (U) an amount equa’
charges for such |tefns nnd winder énot in exoci
custorwfly.ctmrged T0r auch items and servicca by
madid pnder part3 of this sub,chaﬁtor_or which ar¢ <
at home.health services (but in tho ojlso of Itom* t
with ond-trtige renal digesfte, an amount equal tn i
for fiueli items and serviced calculated on the basis e
case of items and aondcoa described in aoetion IS
Precedmg sentence shall be apPhed bx\ aubsUUittn

¥ a%ropnate under such section. A jirovidor
unde#:clauso (Ug'of the first sentence of this sub
aervicel, described In aection 189%x(*)(10XA) of t
d|a(t;nost|c laboratory teeta for; which payment la m
Notwithstanding thé first sonlonco of this subpor
charge such an individual or jierson, with respect
under aection 1805m(a) of thfa title, the amount of
18%51(h) of this_title’ and 20 jiercent of U0
1396 aX? B) of this title. Ir, tlic case of items *
under piut B" of Utla subchaptor under the pros
under section IS&Cftt) of thl* titlo, cliuso ﬂ]]) of ti
BfthalltuUftg for 20 pércent of the reanohablo char)
established under section 1 of thi* tliht.
aoetion 1896«a>(82 of thfa title or 1S95I(»9) of i
undor part B of thi* subchaptor under section 1S
first sentence shah be applied bY nubfttiuiting for
such services £0 percent of the esser of the actual
amount (as defined In auch ooction) for auch service

—=(0) Where s provider of service* ha* lUmfahc
items or services which arc in excess of or iporn
with_ respoet to which payment may be made ink
services may also charge such individual or other |
or sorvicoa to the extént that the amount cuaton
ecrvioes ftirnished at such request exceeds the ann
item* or acrvices with rc*)Kicl to which payment

(C) . A provider of toiriccs may in accordnn-
npprognatel chargo any auch individual fur any w
packed rod "blood cell*,” a* dfifinod under requly
whicli u deductible is imposed under section
oxoeis of such charge over the coat lo such
quantities of packed red blood cells, as so defined,
to nueh providor under this suwJmplor, (u? no sue
of administration of auch hlood (or equivalent qua
dofiuod), and (||q(auch charge maP( not be m*do fi
guantities of packed red bitxx| cafla, at. so defim-.d
indMduai gr arrsngements hirve bren mndo for
purposes of this sub?ara raph, whole blood (or ogt
cell*, sa so defined) furefahad an Individual shall 1
of services Is given gne pint of blood for each pr-
packed red blood colfa, ** so defined) furnishea *
deduction la Imporeti tindsr neclion 15950(aX2) of |
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Tvtoes customRrily fiirniahes tems or ceniece which arefa (c) Refiling after termination or nonraiewal) notice of terminntlon or nonrcnewni

itgglr]]igbarneandcshogrsoevri\élgtres r‘{vo'%\t‘mrﬁg aendditnogw(rr]]gh ng/erglenngt .él) Where Uic Secretary has terminated or has refused to renew an agreement undor
"y 0L, Under tho authority. of Subparagrs R @ subchapter with a bprowder of ssrvlcoas such provider may not file another
or Gther person hny amount for Such (tom* or Service* agreement under thfa subchaptor unless tiw Secretary finds that the reason for the

oviuont which mav oU'Crwiso be mado l(orsuch Umaor  termination or nonrenewai ban boon removed and (hat there is reasonable avsursixo

«r 1t the admitting, pbyaldan haa s direct or, indirect ~that Wwill notrecur. , .

dsr. i 2) V\éhheretthe f[ttelc,rctlu h%s ter;mnated orthhas { fasoﬂ to rle_nﬁw an agtrleemetnft undehr
: . , subchapter witli a provider of scrvicea, the SocroUry elinll promptly notify eac
at required undor paragraph (LXF)(LI); the poor review — Ejate’ agency which admiistors. or supervises the admistraton of 1 Sta plnn

nclions (other than thoSe covered Under an agreement, i i i
fe7 tho third «sntcDea of aoetion’ 18200-8(aXAXR) of this appnived urider snbcbnplOr xix or Uiln chapter of inch termination or nonmnowx.

1(*X14) of thla title with respect to services, furnished by (d) Deciainn to withhold pnymont for failure to review iong-ntivy en*e»

gptgﬁp'ta" facility, or Bgongy Involved, for which payment If Uic Secretary fimfa Uint tiicrc is a subetantiai failure to nuke timely review in
: ' accordance with section I3ft5x(k) nf thfa titio of Ion%—«U case* in n hospital, he may, in
it under thla subchapter, the cost of such an agreement to lieu of tcrmimtifng hfa agreement with such hospital, deddo that, with respect to"any

tojpital, facility, or sgancv shall be considered a dost individual admitted to such hoaplta) aflor.n subsequent,date, specified by him, no
id primary care hospital, faCfliiy, or agency in providing Faym,ent shall be made under tills subchapter for inpationt hospital services (mcludmﬁ
schapter and shall be paid dtrocUy by tho Secretary to tho npatient psycliiatric hospital wirvicos) after the 20th'day ofa continuous period of suc
dudf of.euch hospital, ciigical accoes hoepital, facility; or services. S0di decision niny be made effective only after auch notice to the hospital and

lodulo oggabllihed by the Secretary. to the public, hh may be préscribed by regulation!), and jta effectiveness shall terminate
wltcn tho Secretory fimfa that tiw redson therefor haa bean removed and that thorp is
, , _ _ reawwialilo assurance that.it will not recur. The Secretarx shall not make any auch
in_appropriate proPort|on! from the Federal Hospital decision except after reasonable nolicu and opportunity for hearing to the ImtitiiUnn or
d from tlio Federal Supplementary Medical Inouranco ogency affected thereby .
mto amount* appropriated in advineo In appropriation , 7 ,
ib transfers are made for payment for eervieeo provided © "Frovider uf services” defined v o
, , For purpoxwi of this aection, the farm “provider of services” ahull helude—
ic aggregate for a fiscal year— (1)ha gLIJ{“Ct rehabilitation sgency or public health agercy If,in tha e offa cl{nic
' ' ' or rehabilitation agency, such dinic or agency moots the  requirement* of aection
boepikls, titan the amount epeciied in- paragrapf 339ffa(p)(4)$A) of tﬁfa t|yt1e nr?nccts,the rgeq,u%ements ofsucﬂ aoetion through the
e, critcal aceea hospial, and agender, than th Sk ageney mectafharoqlomonts ofseon LSSENCGKE) o e e o i
determines to bo Sufficient to covor iro togto of such the rcguiro){iKiiiti' ot Such Secton through 10 operatio% of section |396x((g) or this
rig the aeUvllae doaeribod in nubparagraph (A) with I(Uo), but only with roajwcL o (lie furnishing of outpatient physical thortpy service')
o ﬁg'}'cal access hospitals, or agendas tinder pari B 0{ ((as ?ﬁweiit dr){fincd) o_rJ(throu % the ojtoreUon of section 13&%x(g)of(hi* Uo) wlti
pier. : : reapcct to the fumiahing of outpatient occupational thorspy aorviccs; and
i of agreements (2) a community mental health center (a* dcfinod in aoetion 1390x(fIX3XR) uf thfa
. UUo), but only W‘I%lh renjwel lo Uic Airulshing of partial hoapliniitiUan cervices (i
«@orminato an agreement, with the Secretary undor thfa dewriltad in section J3D5X(fO(]) of thfa t(Uc),

] notlee to thie Socretary and the Publlc as ma¥ gg

oiat notice of more than nix month* shall no (0 Maintenance of written policies nnd procedures
i () For propose* of tmbnacllon | n)(lXQiofthfa auction and flections 13%61-3(c)(2)(F).
> antor into an agreement under this aection or, GjHn 1S k), 1596W-250), 1395inin(c)(fi), nnd 13956bh(a)(0) of thfa titio, the requirement of
wider and the public a* may bo specified in regulations, th|sds|u,bt,act|ou fa t||zti,t a [zrovtﬁer 0 Hardee|s,,)Mod|,c%r,cC Chtotlce or?a,nttsllodn, ort prgpag
- — or dlgibii organization (as the case may lie) maintain written policies and pntcadum
terminate such an agreement after the Secretary with lgespectt%all (ululL mdividual* recei%ing medical care byor‘t)hrough the. grovideror

the provider falls to comply substantially with (he Hni/alloii
ith th isions of this subchaptor snd regulati orgHnifalloii— . . . Lo .
rtho action required Under section 1895m(O(2K8) of (A) o provide written information to oadi such individual concerning—
an Individual's rights under 8titlo Jaw (whether statutory or sa rnannItod

I
,by(glic courta of lh« Klate) to make decishmn concernbig auch medicit

- i - - care,
tmqe.gpr,()'wder fails substantially to meet the applicable including Uie right to accept or ivfyoc modical or surgical trefttinenl and Lho
this title, .

) o , right to formnW advance dircctivea (as defined In paragraph (3)), and
nvidor from_participation in a program under this (i) the writ-tan imlicics of the provider or organization respecting tlic
:tion 1320a-7 or section 1320*-7* of this title, or Implfiiibnlation of such I’ightO'
ihe provider hau been convicted of a_folony under (B) tit document in n pronfinent part of the individual's current morlica) record
ga‘?g%]e (\)thdEggtrg?nsbegﬁgg?drgr%%termmes s detfimental whet?weror nut Uic individual has executed wt advnnco dtroctive;

' fE_C) not « condition llto provision afcam or olhorwlsc discriminate apalrw). an

ncnt or a refusal to renew an egreentont umler thfa Individual bswd on whether or not the individual haa exocuted an advance directive;
oh tha soma dato and in tho aamo mannor ag on (D) to ensure compliance with regiiirementit of State law (whether statutory or
r 1g programs under thfa subchaptor becomes cifec- tut recognised by the court* of the Btatc) respecting advanco diroctives at futilities

' of tiro provider o)lorganization; and
48 459
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under this aubchiptcr with respect to any individual
the effective dito ofthe finding, or both.

(2) If a psychiatric hospital, found to have dofidsodec
has not complied with (he requiremanta of this aubthapte

(E) . to provide (tndfVidualy or with ofixir*) for education for staff nnd tho
community on isaues concerning ridvnnco directives. ;
Buwaugr,nﬁii (C) shall not be conatreed as requiring the provialon of care which -
conflicts with an advance directive.

\/

CD Tho written information described in paragraph (1XA) shall be provided to no
adult Individual—

Inpa

%D_).in tho caue of a skilled nursing faclllly, at Uic time of the individual’s
admission aaa resident,

80 in the case of a home health agency, in advance of the individual'ooining
updor the caro of tho aganqr,

CD) in tho race of ¢ hospice program, at tiio time orinitial receipt nf hospice caro
by the indh'idual from the progra 1, and 1 ">

(C)  inthe cash.ofan eli%ible organisation (as defined. In section 1395imn(b) of this

(Al) t in the ctmei of n hospital, at /the time of the individual’s admiomon ax an
lent,

,%\) within 8 months alter the date tho hoopUa)
wit au%h requirements, the Secretary shall nr,owdg
under,this subchsptcc with respect to‘any individui
.the end of such 8-enonth period, or = e @
((B).within O months after the dote Uic hospital |
with ‘auch requirement*, no payment, ma¥. bei m»
respect to any individualin the Rospital until the 8o
in compliance with tho requirements of this subchsp

itio XV
ARl
: (bXI8),. Et
TSU ) )» .

title) or an orgonl’<atjon provided payments undor section |aOanX|)(A3 of title title | ST
or a Medicare-tChdoa organization, at the time of enrollment of the indtvtdnal with 0- g itia U1 » 808(b
the organization, . . i 8,%%,Pu‘bi.%-g‘lﬂa
(3}, In thla fwbocction, the term "advnco directive” means n written InKimtion, fluci ggﬁs 96t7£%29;3'%t_% 819%2985 nbl.
as o living will or durable powerofoUorneK for health carc, recognized under State law. 07118 TWe'llle (0[5 "'8“6
(whetherstatutory or as recognized tv tho courts of tiir State) and relating to (ho SUL 2409 Aor. £0, 1983 Eu
provision of such care when the'individual a incapacitated.” DUkl g@lg?g‘ Ot B, Tl L
4) For construgtion relating to thla subaection, see aection 144000f thfa titio (relatin 28640 X M), (34), 85 BUE 1066, |
0 glgrification raajiectihg Hulced sticide, eutiomn. ang mercy killng), (relatng e Eg:ﬁtf"LUlgzgl_ b, o, 3
(g)Penaltiesforim%ropgrbillit?g. " - | %\3[\?9? :Jél)jl%ggsg(b%%@i()o?sg82%;
Exceptm pormittod under subsection (d)(2) of this section, any person who knowin e - L
and wiﬁfu_llyppresents, or CoUeos fc b% )%r)esented, 0o ‘3? uoat for,paymg[% %0‘}200132(%,“'403&)1)?1% 421250
Inconslilwit’ with rh arran?ement under ‘aubzoction (a)gl,)(H) of thi* section “or in Vi 41’I(eXfXDX 10 m
violation of tha requiromant for such an nrrangftme.nl, is subject'to a civil mone)ApenaIty 101 S1at 18805140 0 iddod and
of not to exceed $2000. Tho provision* of Section 1320n-/n of this tJUo (other than O8] 102 790]79};J ly 1
subsection#) (a) and (b)) shall apply to a civil money penalty under tho previous sentence 2026 )1},T|Ue|,v.| 4|(ex2£yAX|),
In_the same manner as such provisions npply to & jwrnalty or proceeding tiudnr section m| 104(d 6%, Titig IV, | 41(1d(0
1320a-75(0) of this titlo, llOIPl-zll e5)'(2XU0 ¢ a\t/al ddlad«%sct)i
h) Dissatisfaction with determination of Sfturetary; appeal by inslliulioits or 18, 1834 Bub.L 100-485 titje V
) agencies; single notice and hearing o 55%9}(.%5&3')1.“1%61-[2)89{ Tzlotj(éab
%1) Except as provided in paragragh (8), an Instjtution or agency rilwutisdad with e 2154, 21116,2166.2216; Nov.
determination by the Secretary that It is not a provider of wavieot; nrwith a determina- 4157(C){2), 4162(b)[2), 4206(6%,
tion described in subsection (bXZP of thin_section shall be entitled_ to a hearm? thereon |1868 ; 20‘1%%%9 lt ?8909'1’ Tup,
by tha Secretar,}/ (after reasonable'notice) to the name extent os is provided Tn section 1990) uJbL 10%-482 Tifeu?' |
b) of this title, and to Judicial review of the Secretary'* final decision after such T 4443 g, 211996, PUbL. 104-
bearing u is providod In section 405(g) of this titlo, except that, fn so aRpIyl,ng snch 105-17 1 0(aX7), U1 BEaL 26, Aug.
sections and in ap IygnP aoetion 40cit) of this titio thereto, any. reference therein“to tho 1302(a). 4321(b), 45U (aX2XD), 45231h)
Commissioner of Sotial Security or tho Social Security Adtninialrallim shall he consid- 142,449,456 467 610.)

ered a reference to tho Secretary, or the Doportment of Health sml Htunnn Services,
respectively”.

(t) An institution or agency is not entillod to scper,ati%,notice,and quortunity for a
hearing under both section {3205-7 of this title amj this Motion with respect In a
determination or determinations basod on the some underlying facts and issues.

(i) Intermediate saneUoniforpychistrichospitnis

f(l) If the Secretor)(, determines thstn psychiatric hnopital which has on Kgrequumt In
Offoct under tills Motion no lorgsr meets tho requirement* for a psychiatric hospital
under Uds aubdtsptor and further finds that the hospital™ deficiencies-
gA) Immodlatoiy Jeopardize tho health and safety of Jta pallcnta, the Secretary
shall'terminate such’agreement; or
fB) do not immediately Jeojntrdize the health amj rafoty nfits patients, the
Secretory may terminate Such agreomont, orprovldt that no ivtymeJitwill bit mode

| Boin original. The semicolon probably should be a comma
150 Inoriginal.. The word "and-‘prolubly ahould not appoai

Amendment of SutilCC. (a

Pub.L. lows, Titu IV, 5USmm(F). W,
provubd, that effectivefor cost rcjwiiiné/ periods
1918, except that ammuhnetUe made OY S USi(
cervices furnished on or after July 1, 1998, au

(i) by redesignating clauses (i) nnd (ii) us su
lively,
ft'll by inserting "(0" after “{(H)", and
m (Hi) by adding after clause (i), as «o rciciigno
"(I1) in the case ofchilled nursing facilities
nursingfacility services—
401
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31. 3¢, Act 61847 EXAMINAT ION AND TREATMENT TOR EMERGENCE MED 1CAL CONDITIONSAND
WOMEN INLABOR
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mece antte v dl™* g elfir-eamratina trena L ioranecical G:mitm, hegadd 'Ilay

Q/\iﬁhitemlrgoﬁ/\tm:l]m(«)o
(b) Necessary stabiligno treatment for Emergency Medica I conditions and.labor.-
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ofatheamaticadtietet, btte rdvid @apasnatigo te rovod refsso
treste L. Treleatd ddl tsdlies besgstosure te roMld s @

poono)witian Infoned aniatiorek ses heamdtioytteshe
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tash. ﬂetmﬂﬁlﬂedlm&bmﬁe mnsl's( st
reft*vefttuaatr,
© Rsmicroratrasfersuntil Individual stabilized.-
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neNlrgd%lejn](@@B)) term]lainay rovdaukes?
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aakkeatetinechtaikr, fenadical lyeqpidd
traainitataofeomedical fartyotreid feeroMvddaad, hifeesio
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q.efi?sgw] Sodtal nr&;ﬂns)bssgmacau?xmcudm hdulf"(D

%@‘%ﬁ n3etin ]&I(@)mjlahﬁmnﬁﬂam hesmecke trocemiiretior

O #taga sanqpuridotada (Yhinfeoreenigofiadigh Q) ot ity
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Widlj (fecartiticuhi Kl
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(d) Enforcement. - ;

(1) Civil monetarypenalties - ;
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keautyaottofiprraltyuter s hparayah @), Hvneer, tepaaossaratesdlrotgplyoteoptala
toorall yaldawho frildanelisdoger.

(2) civil enforcement,-
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PUBLIC HEALTH AND WELFARE PUBLIC HEALTH AND WELFARE
<UU nIunUlAr akwu tk| tkw éld federal reR/UUorhal arbltranlg and « tide chapter If tha- Staia k not eligible to participate in th
x0|| {nmy caprickway M in | to f e automop0* tablished uodsr mfoshantar XVI ofthis chanter:
Act Clwo rtSU| oao dado* I 4 ulatlng & rewnnto for pun. established uodsr mfoehaptar XV of this chapter; _
JM .t c anngfora 0aaa 0 e ? Or Ad to Faroluw. with . (6) provide that tha State agency will make inch repoi
Ice)* epwxJent e+, and MocUcid in « containing such Information, as the Secretary may from tin*
K KI I*| that raaaoa kalDy oﬁered for autotnoUk aa|ot comply with auch provisions as the Secretary may from time
)% DQ ,Q,Qt qb Jondttxucn Act do<o 10* Mutton %Jal OWIHH recipient* to retal 8(5 to aaonre the oorreetneas and verification of such reports;
rgve er t ant\mgmen wko  aeadeaofaear, eouldnoltingw proyide rational (7) provide safeguards which restrict the use cr disclosu
oro tida for the r99U|at|0n la tignt of inflation, arm cemtog applicant* and recipients to purposes directly econo
“ﬁao?g’ Praw LOch (520 n thoagh Conpoju,did not mandate revilw to tretmnof?ﬁepmn
ﬂ)g[] ) ? mte uloo adltdt for Infiaion. Kaerd . SUEN, (8) providethat IP Indfoidoals wishing to make application
él U* dtto aw v, alcar (=0, 7.V 2 v under the phto shall hare opportunity to do *o, and that sv
AS N,Y.)im 8«F.£ ' furnished with reasonable promptneea to all eligible indivlitui
. . (0) provide—
| 1396a. SUie plana for medical awlatance (A) that the State health agency, or other approprlatl
Cont (wnichever ii utilized by the Secretary for the purpoea
@ ent* A contones 0f section 189C«(a) 0f thla titio), ahull be respr
A State plan for modics! assistance muat— and maintaining health standard™ for private <& public

(1) provide that It shell be in effect in pHpolitical sutxhvlilon* ofthe State, and, If
adminutered by them, be mandatory upon tham; .
(2) provide for financial participation by the Sut* equal to not 1em then 40 per
centum of the non-Federal ahare of the exp*n<Hture* under the plan with respect to
"which payment* under aoetion 1806b of thw title are euthorixed by this aubchaptcr;
and, ofrectivo July 1, 1960, provide for financial participation by the State equal lo
all of audi non-Federal share or provide for distribution of funds from Federal or
State sources, for carrying out the State plan, on an equalization or other baala
which will assure that tho lack of adequate fond™* from local sources will not result
in lowering: the amount, duration, scope, or quality of caro and services available
under Ute plan;
. (1) provide for granting an opportunity for a fair hoaring before the State agency
to any individual whose dalm for motUeal aaaiatance under tho plan is denied or Is
not acted upon with reasonable promptneea;

4) provide (A) such methods of administration (Including methods relating to the

eetabUahinent and maintenance of peraonnel standards on a raerifbasto. except that
the Secretary shall exercise no authority with respect to the selection, tenure of
office, and compensation of any Individual employed In acoordance with auch
methods, and Including provision for utilisation of professional medical personnel in
the administration and, where administered locally, supervision of administration of
tha plan) as are found by the 8ecretaiy to be neceosary for ths proper and efficient
operation of the plan, (B) for the tralnbw and affective use of paid subprofessional
ataff, with particular emphasis on the M-time or putirime employment of recipi-
ent* and other parsons of low Income, a* community scrdoe aides, in the adminis-
tration of the plan and for tho use of nonpaid or partially paid volunteer* in asocial
service volunteer program In providing service* to applicants and recipients and in
assisting any advisory committees established by the State agency, and (C) that
each Stale or local officer or employe* who la responsible for tho expenditure of
nibstantial amounts of funds under the State plan, each Individual who fonnoriy
was guch an officer or employoe, and each partner of auch an officer or employee
shall be prohibited from committing any act, to relation to any activity under the
plan, the commission of which, In connection with *ny activity concerning the United
States Government, by an officer or employee of the United States Government, an
Individual who we* such an officer or employoe, or a partner of auch air officer or
employs* Is prohibited by aection 207 or 206 of Title 18;

(6)  atthar provide for the establishment or designation of u alnglo State agency lo

administer or- to nuporviao tha administration of the plan; or provide Tor the
establishment or dealgnalion of Ualnglo State agency to administer or to supervise
the administration of tho plan, except that tha determination of eligibility for
medical assistance under the plan ahull be made by tbs State or local agency
administering .the State plan approved undor aubcliapter I or XVI of this chapter
(insofar as it relate* to the ugeil) If the State to eligible to participate In Iha Stole
plan program established under subchaptor XVI of thla chapter, or by the agency
or Agencies administering the aupplemontal security Inoome program established
under eubchapter XVI or the'State plan approved under port A of subchujdrtr IV of

recipient* of medical assistance undor tho plan may re
(B) for the Mtobtyhment or designation of a Statu a
which fihill bo responsible for establishing and matot*
Ithan those relating to health, for such Institution*, and
(C) thatahy laboratory services paid for under such ®
by a “aborttmy 'which meets the applicable requirement/
of this title Or paragraph* (18) and (14) 1 of section 18%
the c&oo of m laboratory which 1* to a rural hoi
1895xfoaX2XG) of this title;
(10) provide—

. (A) for making medical assistance available, inoludinp
services listed In paragraphs (1) througlv (6), (17) and (21
this titlo, to—.

() all indMduek—
(O'who are receiving aid or assistance under
approved under eubchapter I, X; XrV, or XVI c
Ipart E of subchaﬂtor IV of this chaj ter
ellglb e under this aubchapter by rexaon o
ar878(b) tt this title, or considered by the Stal
mid as authorized under aection C82(*X6) of this

(1D with respect to whom supplemental ¢«
are being paid under subchaptor XV| of (hit
qualified severely impaired tomviduali (@ doftt
dthlstlﬂe)

- (0l) who are qualified pregnant women or
Mouon 189M(n) 0T this titio,

(TV) who are described to subparagraph (A
(XD of tills section and v.hois family tocomt
minimum Income level the State to required to ¢
tlon (I XBXA) of this section for such a family;1

(V) who ere qualified family members o
189<kKmX]) of this title;1

(VD who are described In subparagraph (C)
thla section and whose family income doos not e
the State to required to establish under subs/
Mctlon for auch a family, or

(VI1) who are described to subparagraph (D)
this section and whoa* fondly tocomo dool not e
the State is required to establish under eubst
aoetion for auch a fondly;

(1) at the option of the State, to any group or

described in section 1896d(a) of this title (or, to |

, described in section 1836d(a)(l) of thl* title, to any n
=3
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jr which payment for inpatient hospital services, services in an
wMiltiy for the menially retarded, or inpatient mental hoepital

under toe State plan— . . N
y*Jd*n (or, In the case of skilled nursing facility eervtoea or
§ care facility services, a physician, or a m m practitioner or
msptdallat who to not an emi)loyee_ of the facility but la working in
nwith b physician) certifies at the timo of sdmlaalon, or, if later, the
dividual applies for medical assistance under the State plan (and a
i physician assistant under the supervision ofa physician, or, in the
led nursing faC|||t,¥, service* or Intermediate care facility services, a
ora nura_,Fractl ioner or clinical anna* specialist who is.rot an
of the facility but i« working in collaboration with a physician,
where such eervhei ore furniabed over a period of time, In roch
oat as often as required under section 189floCgX6) of this title (or, in
Iservices that are cervices provided in an intérmediate care facility
totally retarded, cvtry,ysarg, end accompanied by such supportin
ppropriat* to the case involved, as may be provided in regulations ¢

, that such service* are or were required to be given on an

«yz e* :
oasts because the Individual needs or seeded auch services, end

h service* were furnished undor a plan established and periodically
rd evaluated by e physician, or, In the case of skilled nursing facility
r intermediate care facility aorvice*, a ph)(sld&n, or a store preeti-
clinieal nurse ipodaliat who is not an employee of the flseOlty but k

) collaboration with a physician; .
>for mandatory assignment of rights of payment for medical aupport
Uesl core owed"to recipients, In accordance with aection 1896k of thla

e that Information la requosted and exchanged for punx*oo of income
" verification In accordance with a State “aystom which moots the
of soction 1820b-7 of thh title;
option of the State, provide for making ambulatory prenatal core
re\ﬁnant women during a presumptive eligibility period in accordance
8Wr-1 of this title;
to a method of making card* evidencing eligibility for medical agjda-
" toan eligible Individual who doos not rcelde in a permanent dwelling
fixed"home or malting addrew;
a that the State will provide Information and accost to certain
wpecting eanctioc* taken against health core practitioners and provid-
booming authorities In accordance with section 1896r~£ of this title;
de* In aooordtnge with subsection (q), of this section, for a monthly
ad* allowance for oortaln institutionillrod Individuals and couples;
the requirements of section 1396r-d of this title (relating to protection
y epoiwa);
.the reouiremenls of section 1896MJ of thto title (relating to extension

tarmealeal assistance);

Vie—

‘or notifyinq,in a tiraoly manner all Individuals In the State who are
Insd to bie € |%|ble for medical assistance and who are re%nantwomen,
reding or postpartum women (as defined In section 1786 ot this title), or
n below tne age of 6, of the availability of benefite furnished by the
supplemental fiutrition program under sich section, and

for reforri®j any ouch Individual to the State agency responsible for
storing each program;

ne case of * State plan that providos medical assistance for covered
drugs (ca defined In eoetion 78$k of this title), comply with the
requirements of section 1896r-8 of this title;

vide for receipt and initial processing of applications of Individuals for
assistance  under ~ Bubseclion fo)(lojp(%)QXIY), (aXIOXAXIXVT),
XVII), or (sXIOXAXUXIX) of this reellon-

at locations which ere other then those used for tho receipt end
ssfog of applications for dd %II- Q%er partrA of eubchapter [V of thia chapter

I D :907-465-2539
———————— rapi
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42 §139%a

end which include faculties defined as disproportionate shore hospitals under
section 180f|M(a){|)(A% of this titio ana Federally-qualified health centers
described in acctlon 13 6d{IXeXB% of this titto-and

a'd(B) using applications which are other than thneo used for applications for
|

under such’part; . . . . .

(66) provide, tn accordance with subaection (a) of this section, for adjusted
payments for certain Inpatient hospital services;

rovider of homo health care or

$67) provide tliat each honnitnl, nursdng fariltty R (
ersonal care services, hosinlce program, or .health maintenance or%ﬁms?tlonh(aﬁ
e plan sha

_fIPR 15*98

gefined in' section 189Gh(m){IKA) of this title) receiving finde under
comply with (he requirements of'subaection (W) ofthla aection;
association, or other

(69) provide Uiat the State, acting through a Sta,te,a(ﬁ;ency
private nonprofit entity, develop a written description of the taw of the State
vahet,her statutory or w>recognized by the coarta of the State) concerning advanco

irectives that would be distribute b%( provider* or organizations under the

i0

requirements Of subsection (w) ofthis Motion;

(69) maintain n list S,undated not less often than monthly, and containing each
Phyalu n'A unique dentifier provided under the system eetabUthod undor Subsec-
Sl{mt éof this section) of all' physicians who tie certified lo participate under the

ate pisn;

(60% provide that the Gtate agency shall provide assurances satisfactory to tho
Secretory that the State has in”efféct tive tows relating to medical child ‘support

required under section 18veg of this tit)*;

provide that tho State must demonstrate that it oparttea a medicajd fraud
of this tite that effectively

61

ané,a)buse control unit doscribed In aecticn 1886béq)

carries out tho functions and requirements described in .such aection, as determined
in accordance with standards established by the Secrefary, unless the State
demanstrates to Uio satisfaction of the Secretary that tha effecive operation ¢fauch
a unit in the State would not ho coeteeffootive because minimal fraud exists In
connection with the provision of covered service* to eligible Individuals undor the
State plan, and that bonclldariea under the plan will be protected from abuse and
neglect in connection ,with the provision of medical assistance under tho plan

without the eriatcnen of auch a unit; and
ram for the distribution of pedlatri* vaccineo to program-

(62) provide for s ro? e d of pedlatri* v ,
re?Utered providers for the Immunization of vaccine-eligible chi! Iren in accordance
with section 1890s of this title,

Notwitiiitending ?aragraph (5),if on Jar,ferny 1, 1966 and on the date on wh.m a Bsti
submits Its plart for approval undor this eubchapter, tho State a?ency wliich odminls
tered cr supervised the administration of the 8Ian, of such State “approved undo
subchaptor X of this chapter (or subchaptor XV 1 Ofthin ehaptor, Insofar ax it rotates to
the blind) wm different from the SUta agency which administered or supervised N
administration of the fltato plan approved under subchaptor | of thl* “chapter (o
subchaptor X V1 of this chanter, insofar m It relates to the aged), the State agoncy whld
administered or supervised the administration of such plan”approved under aubichapu
X of thte cimpter é%r subchapter XV of this chapter, Insofar as It relttea to tho blim
ma¥ be designated to administer or auperviee the administration of the portion of t|
State plan for medical aredstence which relate* to blind Individuals and a different Stef
a?oncy may ho established or designated to administer or suRerwse the administrate
of tho'rest of the Gtate plan for medical aaatetanee; and In such cose tho part of the pis
which Aach such agoncy administers, or the administration of which etch such agent

supervises, KhaJl bé regarded as a oeporate plan for purpose* of thla aubchapter (&xce
for purposes of Fara raph (10)2: The provisiona ofparagraﬂhs 9XA%: 81), and (S3) @
of Acetion ISDBIKiXd) of thta title shill not apply to & Christian Science ssnatoriu
operated, or listed And certified, b%{ The Commission for Accreditation of ChrisU-
Sdence Nursing OrganizationVFodlltie*, Inc-1
f aragrgdn(10) any Individual who, Erthe month of August 1972 vi
eligible aor receiving old or(as)sistgnt* undor a State plan ERJ,OEdun er oubchail
[, X, XIV, or XVI hapter,orFartAofaubchapterIV of this chapter and who f
»Ugh month war entitlod to_monthly insurance benefits undor Sl [l of ti
Ofthis subiehapter onty be deerood to ho eligible Earfinsnc

chnjiter ehall Trijurpwa*
alﬂm sistance ny manth thereafte?ifsuchyindividualWould have been eligible 1

ﬁ‘amaiaid (rassistan%e Trouch month had the Increase In monthly insurance benoi
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viUabie to tndhridualo whom it finds to be blind or disabled and who are determined
thenviae eligible for such aoaletance during tho period of time prior to which a final
etenntoatfon of disability or blindness 1* made by the Social Security Administration
**>respect to auch an IndEvidoal In maltmg snch detonninitiom:,” the State must

r the definitions of disability and bHndnoet fonnd in eoction 1232c(*) of thin title,

r) MnlrrU*anca ofwritten peUdae and procedures rejecting advance directives

%) For purpoco* of subeoctfoa (*X57) of thla aection and eflections Iftfl6b{m){IXA) and
SMrtcXSxB) of this'tlUc, the requirément of this anbesction ia that a providér or
rgartixatioa (as the cue may be) maintain written policies and procedures with respoet
)all adult individual reedring” medical tare by or through tho provider or orgtmka-
on—

(A) toprovide written information to each coeh Individual concerning—

(D aninUWdual'a rights unde? State law (wbethar statutory or as rqcognlzod
by the courts of the State) to make decisions concerning-nuch medical caro,
including tho right to accept of refoso medical or surgical treatment and (he
right to” farTBUTito advance direotivee (as defined in paragraph (S)X and

(i) thaprovider's or orgnnlzatkffl'o written poMcies respecting the implemen-

tation ofmob rights;
(B) to document in tho Individual* medical record whether or not the individual
haa executed an echrino* directive;
é,C) not to oondltton the provision of care cr otherwise discriminate against an
Individual based on whether or net tic individual has executed an advance directive;
(D) to ensure compliance with requirements of State law (whether statutory or
m recojnlred by the courts of tho State) respecting advance directives; ‘and

(B) to provide (Individually or with others) for education for staff and the

community on Issues concerning advance directives,

ubFaragranh {© shall not be construed a* requiring-.the provision of care which
jnfllet* with an edvanoe directive. . . .
(22 The written Information described in paragraph OKA) shall be provided to an
duftlodMdail—
, (At\) int tha case of a hospital, at the time of the individual's admission as an
inpationt, , .
(%) itn tho case of a nuralng fodllty, at the time of the individual's admission as s
reaidant,
(C) In tho case of a provider of homo beakh care or personal carc sarvicea, In
;advance ef tha individual coming undar the care of the providur,
(D) Inthe case ofa hospice program at ths time of initial receipt of hcepiee care
by the individual from tha program, and

In the ease of a health maintenance organization, at tho timo of enrollment of

B
thé Ir?dividual with the organization.

ﬁ Nothin? in this aoetion shall be conatruad to prohibit the application of a State law
nich allows for an objection on the hasis of ctmadcnco for any health care provider or
oy agent of such provider which m a miller cf conscience cannot iraplomont an
ivanee sliroctire,

«) In (Ida subsection, the tana "advanoo directive” means a written instruction, such
24 living will or durable power of attorney fbr health care, recognized under State law
vhethef statutory or as rocognizod by the courts of tho State) and relating to the
revision of auch care when theIndividual is Incapacitated,

| Physician idontlfler system; establishment

The Secretary shall establish a system, for Implementation by not later than July 1,
rill, which provides far a unique identifier for each physician who flirnlahna services for
nkh payment may be made under a State plan approved under this eubchapter.

* intermediate sanctions tor psychiatric hospitals

(D In addition to any other authority under State Inw, where a titato determines that
i»ychittrie hoapttal vddch is certified or:l%ndpolkm under its plan no longer meets

RPR 15*98 13:23 No0.005 P.12
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the refﬂulrem_enta fora ps%/chiatric hospital éraforred to in aection 189
and further finds that the hospital’s defldesdee—

(A) immediately Jeopardize the health and safety of its patient
terminate the hospital’s participation under tho State plan; or

(B% do not Immediately looptrdko the health and aifety of It* p
may terminate the hospital’s ?orndpatmn under the State plan, o0
Paymentwfll bo raado under the State plan with respectto any In

0 auch hospital after the arfective date of the finding, or both.

(2) Except_u Rrovided in _paragraph %8), It @ psychiatric hosp
paragraph (1)(B) nu not comjiUed with the requirementa for a pe,
under this eubchapter—

((A) within t months after the date the hospital is found to be e
with such requlrementa, the State shall provide that no paymentw.
the State plan with respect to any tndmdutl admitted to auch hosp
of.auch 8-month period, or

'(hB) within 6 roootha after the dale the hospital Is found to be <
with ‘tuch requirements, no Federal financial participation shall b
section 128f|b(a?,ofth|s title with respect to further services %rowd
until the State tinds that (he hoepital It In compUanco with the req
eubchapter.

(3) The Secretary may oonticufi payment*, over a Feriod of not long
from' the date the hospital Is found tobe out of compliance with such >

(A).the State find* that It la more appropriate to take altematlvi
compliance of the hospital with the requirementa than to terminal
ofthe hospital,

(B) the State has submitted a plan and timetable for correct
Secretary for approval nnd the Secretary approves the plan of corr

((jC) tho State agrees to repity to tho Federal Qoranrmsnt pi
under this paragraph If the, corrective action ia not taken In acc
approved plan and timetable.

(2) Optional coverage of TB-rotated services

&1& Individuals described in-this paragraph are Individuals not dowri
(aXIOXAXO of this aection—

(A) who are infected with tuberculosis;

(B) whoao income ﬁa* determined_under the State pl&n under
with “roepact to disabled individuals) does not exceed the maxi
Income Adjsabled individual dsecribod in subsection (?(JOXA)(O of
have end obtain medical osilatenoe under the plan; an

,ﬁg)) whoee resources (is determined under the State plan unde:
with " respect to disablid |nd|V|dua|32 do not cxeeod the maxi'
resources e disabled individual descrfood in oubDeeUon (aX10)(A)i
may have and obtain medical assistance under the plan.

(2) For purposes of subaection (aX10) of thto section, the term "TB-
means each of the following aorviccs relating to treatment of Infection \
(A) Proscribed drugs.

B) Physicians® services and servicea described in soction 1896
giolﬁgboratory and X-rty services (Including eervicea to confiro
) Clinic ecrvicos end Federally-qualified health center servicci

(C

infgc :
®

E) Caso msnvgement servicos (u defined in soction [29Cn(cX2)

(

(K) Ronlces (other thin room and board) deilgnod to oncaura
regtmene of preacribcd drugs by out-patient®, Including oendcea to

e

the intake of proscribed drugs.
U »<idd July 80,3x ) .&)—iag,_l
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A rebuttal to the ‘myths* of Valley Hospital theory

1. The hospital is ordered to allow abortions:

“ft is therefore ordered, adjudged, and decreed that Valley Hospital, its
Operating board, medical staffmembers, officers, agents, servants, and
employees, any of their successors, and all persons acting in concert,
participation, or cooperation with them, or at their direction, or under their
control, are hereby permanently restrained and enjoined as follows:

1. from enforcing any policy, rule, regulation, practice, or custom
prohibiting the performance of any lawful abortion procedure at Valley
Hospital;

2. from refusing to permit the facilities of Val ley Hospital to be used

for the performance of any lawful abortion procedure by qualified medical
personnel ;

3. and from imposing any restriction on the performance or scheduling
of any lawful abortion procedure which isnot based on accepted, established
medical practices or requirements with respect to such procedures.”” (page 2 of

Superior Court Final Judgment).

2. Personnel are required to participate in the procedure. Only the direct participants
may refuse on the basis of conscience. No more protection, as we once had, for the
nurses, orderlies, radiologists, lab technicians, and others involved:

“Sothing in the permanent injunction granted as part of this Final Judgment
shall require any member of the medical staff of Valley Hospital, to participate
directly in the performance of any abortion procedure ifthat person, for reasons
of conscience or belief, objects to doing so.”” (Final Judgment).

(Note: nothing in this bill exempts those who must participate indirectly and who object
by reason of conscience or belief. There isno definition of @irect “participant

Nurses, radiologists, lab technicians and other health care workers are particularly
vulnerable to pressure because they occupy subordinate positions in the
hospital/medical hierarchy.

3. There isnot much chance on a religious basis exemption for other hospitals. The
Supreme Court says that nothing in the decision

“Should be taken to suggest that a quasi-public hospital could have a policy
based on the religious tenets of its sponsors which could be a compelling state



interest. Recognizing such a policy as tompelling "could violate the
Establishment Clause of the FirstAmendment to the United States
Constitution.”” (Valley Hospital, Supreme Court decision page 19).

4. And there isno reliance on being a private hospital. There probably are no hospitals
in Alaska which do not accept State or Federal money. And, further, as the decision

reads:

“f e also consider the fact that the hospital isa community hospital whose
board iselected by a public membership. As the Superior Court noted, the
public governance structure “Strongly favors a finding that the hospital is

Guasi-public ™2 (Page 17, Alaska Supreme Court decision).

Alaskan health care providers do need the option of a Right of Conscience so that
everyday people and community institutions are no longer compelled by another
person 3 exercise of the right to privacy to act ina manner that violates their convictions

of conscience.
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|, INTRODUCTION
Valley Hospital Association (VHA) seeks to reverse the

superior court's summary judgment declaring unenforceable and
permanently enjoining enforcement of its policy limiting abortion.
We affirm the superior court.  We hold that (1) Article I,
section 22 of the Alaska Constitution encompasses reproductive
rights, including abortion; (2) VHA is a quasi-public institution
subject to the Alaska Constitution; (3) VHA's abortion policy Is an
unconstitutional restriction on the right to abortion;
(4) AS 15.16.010(b) is unconstitutional to the extent it applies to
quasi-public institutions; and (5) the superior court's award of
attorney's fees was not an abuse of discretion. ‘-

I1.  fACTS AND PROCEEDINGS
VHA is a nonprofit corporation organized under Alaska

law. It owns and operates a thirty-six-bed hospital in Palmer.
The hospital is licensed by the State of Alaska (State); it is the
only hospital in the Matanuska-Susitna (Mat-Su) Valley.  The
hospital facility currently in use was rebuilt and expanded in the
early 1980s, using $10.7 million in State funds and five acres of
land donated by the City of Palmer. VHA is not affiliated with or
operated by any religious organization.  The corporation "is

organized to serve public interests.”
VHA's Board of Directors is divided into two boards, the

Association Board and the Operating Board. The Association Board

raises money and acquires property for the hospital and elects the
Operating Board. The Operating Board has all the other powers and

Lo 4906



functions of the Board of Directors, including establishing
hospital policy.

VHA is a membership organization. Any adult may become
a VHA member upon paying a five dollar application fee. Members
who are residents of the Mat-Su Borough, denominated "general
members," annually elect the Association Board.

Abortion has been permitted in Alaska since 1970, when
the state legislature passed the current abortion law.l VHA
permitted lawful abortion procedures at its facility from 1970
until 1992.2 In 1992 abortion opponents organized a campaign to

AS 18.16.010 provides:
(a) /ﬁnnlabortion may not be performed in this state

BT e BEECH B
|clig%oar under i\S

200;
(2) gehe atté)l?r lon IS erformed | ‘?

{
0S or other faci app
orpt gurpoe% the ‘D arﬁ]
Flealt. nd oc%l cesf ?
ospital operate b&/ ?
gov rnment " or an agency the
ederal government;
(b) Nothinaq in this section. .rectuwes a
hBSPII | or person t dpar. icipate In an
flia Itéo?ér r}%rfulsn ato sg} ?(!ip%rtep?rqs%rr]l
abortion under ﬂng sec?ion.
In July 1991 Humapa Hospital .in Anchorage stopped
IIovvm% electlveyabortlons. m\}llﬁ\ (i%n gées that except aursua tpto
?he S¥ erior, coPrt. mtjunctmn, m |§ no hos t or other
acility available in the Anchorage/Mat-Su area a ﬁctqn%evéomin
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enlarge the membership of VHA. In April 1992 a larger-than-usual
membership elected the Association Board, which then elected the
Operating Board. In September 1992 the Operating Board enacted a
new policy on abortion.. The policy prohibits abortions at the
hospital unless (1) there Is documentation by one or more
physicians that the fetus has a condition that is incompatible with
life: (2) the mother's life is threatened; or (3) the pregnancy is
a result of rape or incest. All VHA Operating Board members
supported this new policy.

The Mat-Su Coalition for Choice, Dr. Susan Lemagie, and
ten unnamed women (Coalition) filed suit against VHA and its
executive director, seeking declaratory and injunctive relief. The
Coalition then filed a motion for a preliminary injunction against
VHA's abortion policy. The superior court granted the motion.3
Its order temporarily enjoined enforcement of VHA's new abortion
policy and restored the status quo existing hefore the policy was
enacted. The court then granted the Coalition's motion for summary

(...continudﬁd). . .
ve a second trimester elective abortion.
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judgment4 and permanently enjoined VHA
1, from ennforcm %né/ poI#cy, fLrjgtle
or |onn o reer grtm@h ey HO sypltVY y
2. refysing. to perm| the facilities of
Ul o el e

rocedure yq allfle personnel;

3. and, from |mp05| ray restrl tion tfh
g rformance "or uI|n anx| wiu
ort|on procegr al ey 0S tg
E 1S" N0 ﬁed acce te
esta lishe d me(w or c |(%es 0f
reguw ments with  respect uch
pracedures.

The superior court noted that nothing in the permanent injunction
required anyone affiliated- with the hospital "to participate
directly in the performance of any abortion procedure if that,
person, for reasons of conscience or helief, objects to doing so."

The superior court granted full reasonable attorney's
fees in the amount <f $110,000 to the Coalition in a separate
order. VHA appeals the injunction, the summary judgment, and the

award of attorney's fees to the Coalition.

The superior court's order granting summary judgment was

based %no ? reasons. articulated. in

rantmg Sre |me| a%e/rln uné{[ %n
he rtctons of the 11
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|11, DISCUSSION

A. Standard of Review

We apply our independent judgment in reviewing the
questions of law presented in this appeal, adopting rules of law
which are most persuasive in light of precedent, reason, and
policy. Guin v. Ha. 591 P.2d 1281, 1284 n.6 (Alaska 1979). We
review the award of attorney's fees for abuse of discretion.
Bromley v. Mitchell, 902 P.2d 797, 804 (Alaska 1995). An abuse of
discretion is established only where the court's determination is

manifestly unreasonable. Id m

o e b b

|, .The United,Statss-Constitution
The Supreme Court's articulation of the United States

Constitution's protection of reproductive rights establishes the
minimum protection provided to women in Alaska.5 This protection
Includes the right to an abortion. Under Roe v. Wade, 410 U.S.
113, 155 (1973), this right could be limited only where required by
a compelling state interest. Id. States could regulate abortions
performed before a fetus became viable only when such regulation
was necessary to ensure the life and health of the mother. Id. at
1G3.

The compelling state interest test no longer accurately
reflects federal constitutional law. Arguably, the prevailing

gt FeoICe BN SA PN £, HEEY

_6' 4906



federal view is that a state may reqgulate abortions so long as
their regulation does not impose "an undue burden on a woman's
ability" to decide to have an abortion. Planned Parenthood v.
Casey, 505 U.S. 833, 875 (1992) (joint opinion of Justices
O'Connor, Kennedy, and Souter). The O'Connor plurality substituted
the undue burden test for the compelling state interest test in
recognition of the view that there "is a substantial state interest
in potential life throughout pregnancy.” Id. at 876.  The
following paragraphs from the joint opinion in Casey suggest the
current state of federal constitutional law concerning reproductive
rights:
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505 U.S. at 878- 79.
2. The Alaska Constitution

We sometimes have taken a broad view of our role In

defining state constitutional rights:
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Baker v. Citv of Fairbanks, 471 P.2d 386, 401-02 (Alaska 1970)
(extending the constitutional right to a jury trial).6 Thus, our
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and free speech with the need for an informed electorate); Ravin v.
Efaif/ 537 P.2d 494, 514-15 (Alaska 1975) (Boochevel, J.
concurring' ("Since the citizens of Alaska, with their strong
emphasis on individual liberty, enacted an amendment to the Alaska
Constitution expressly providing for a right to privacy not found
In the United States Constitution, it can only be concluded that
that right is Dbroader in scope than that of the Federal
Constitution.").

A woman's control of her body, and the choice whether or
when to bear children, involves the kind of decision-making that is
"necessary for . . . civilized life and ordered liberty." Baker,
471 P.2d at 401-02.  Our prior decisions support the further
conclusion that the right to an abortion is the kind of fundamental
right and privilege encompassed within the intention and spirit of
Alaska's constitutional language. "[D]ecisions whether to
accomplish or prevent conception are among the most private and
sensitive." Falcon . Alaska Pub. Offices Comm'n. 570 P.2d 469,
479 n.42 (Alaska 1977) (holding that a physician who specialized in
contraception and abortion could not be required to disclose the
names of his patients); ggSL .alsp Cleveland v. Municipality of
Anchorag.e, 631 P.2d 1073, 1080 (Alaska 1981) folding that abortion
clinic protests cause patients to "suffer emotional distress as a
result of appellants’ invasion of their privacy during a
particularly sensitive period"); Ravin, 537 P.2d at 502 (holding
that decisions about contraception involve "significantly personal

areas").
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Id. at 170-

Surely "few things are more personal” than a woman's control
of her body, including the choice of whether and when to have

children.
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We stated in Breese v. Smith, 501 P.2d 159, 169 (Alaska
e

1972), that "few things [are] more personal than one's body."8

i

regulation was held unconstitutional because the State failed to

Breese, a school policy regulating hair length was at issue; the

show a compelling interest that justified the policy.
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Laurence H. Tribe, American Constitutional Law 1337-38 (2d ed.
1988). We agree that "[t]he decision whether or not to have a
child is fraught with specific physical, psychological, and
economic implications of a uniquely personal nature for each
woman." In re T.W., 551 So. 2d 1186, 1193 (Fla. 1989) (citing Roe,
410 U.S. at 153).

For the above reasons, we are of the view that
reproductive rights are fundamental, and that they are encompassed
within the right to privacy expressed in article I, section 22 of
the Alaska Constitution. These rights may be legally constrained
only when the constraints are justified by a compelling state
interest, and no less restrictive means could advance that
interest. These fundamental reproductive rights include the right
to an abortion. The scope of the fundamental right to an abortion
that we conclude is encompassed within article I, section 22, is
similar to that expressed in Roe v. Wade. Fe do not, however,
adopt as Alaska constitutional law the narrower definition or that
right promulgated in the plurality opinion in Casey.

VHA argues that there can be no state constitutional
protection for reproductive rights under article |, section 22,
because the section was intended to encompass protection from
unwarranted surveillance and data collection by the State and
private businesses. It cannot extend beyond this "informational"
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The only informative legislative history consists of the

privacy amendment as originally proposed.10 The earliest form of

the proposed amendment stated:

privacy.9 To support this argument, VHA cites newspaper articles
section 22.

and other bills introduced contemporaneously with the adoption of

article I,
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SEEB ik

1972 Senate Joint Resolution No. 68, 7th Leg., 2d Sess. While the
initial draft of the amendment attempted to specify privacy
interests to be protected, the final constitutional amendment
simply protected the right of the people to privacy. The plain
language of article I, section 22 is a broad protection of privacy
rights.  The legislative history is insufficient to limit the
general language of the privacy amendment.

C. mAbortion Policy.Is Subject to the Provisions of the
Iasﬁ %onstltutlony )

We previously have determined that a hospital may be a
"quasi-public" institution. Sfcorrs v. Lutheran Hosps. and Homes
Soc'y of Am.. Inc., 609 ».2d 24 (Alaska 1980) . In Storrs, we held
that a quasi-public hospital "cannot violate due process ... in
denying staff privileges."1l Id. at 28. The hospital was quasi-
public because: (1) it was the only hospital serving the community;
(2) the construction of the hospital was funded In significant part
by State and federal grants; and (3) over twenty-five percent of
the funds received for hospital services came from governmental
sources. Id. Storrs established that a quasi-public medical

nfsormatlon gathered under this
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facility is bound to protect constitutional rights affected by the
administration of the hospital.2

The elements that led us to conclude that the hospital in
Storrs was quasi-public show that the hospital in this case is
quasi-public; thus, the conduct of VHA qualifies as "state action,"
meaning that it "may be fairly treated as [the action] of the State
itself." Jackson y, Metropolitan Edison Co., 419 u.s. 345, ss:
11974), quoted in United States Javcees v. Richardet, 666 P.2d
1008, 1013 (Alaska 1983).

In order to determine whether the hospital operated by
VHA is a quasi-public institution, we look to a number of factors,
just as we did in Storrs. First, VHA has a special relationship
with the State through the State's Certificate of Need program.
Under this program, the State must review and approve expenditures
of one million dollars or more for construction or alteration of a
health care facility. AS 18.07.031. The Department of Health and
Social Services determines whether to grant a Certificate of Need

. VHA argues that cpn umnaldepr es never at
st S0 Wl B R P o
nstifutional . due process. case. |te_.umana A5k
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based on health care demand and resources. AS 18.07.041.13 This
program creates in VHA a type of health care monopoly. Indeed, VHA
Is the only hospital serving the Mat-Su Valley, just as the
hospital in Storrs was the only hospital serving the Fairbanks
area. The public need for medical facilities makes this sort of
regulation essential. However, such monopoly privileges may not be
used by VHA to limit access to lawful medical procedures for moral
or religious reasons.

Second, VHA has r°ceived construction funds, land
operating funds from the State, local, and federal governments,
including more than ten million dollars for construction from the
State and a grant of five acres of public land from the City of
Palmer.15 Money from the city and borough came from pass-through

AS 18.07.041 provides:
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grants from the State legislature.16 VHA is required to operate as
a “public facility™ under State laws governing the pass-through
grants from the State to the city and horough. AS 37.05.315(a) and
(c) . Finally, a significant portion of the operating funds VHA

“mreceives for hospital services comes from governmental sources. We
also consider the fact that the hospital is a community hospital
whose board is elected by a public membership. As the superior
court noted, the public governance structure "strongly favors a
finding that the hospital is 'quasi-public.'

VHA argues that the Storrs quasi-public criteria are
limited to determining whether a hospital must afford due process
In staffing determinations and should not be extended to require

.hospitals to protect other constitutional rights. VHA relies on
language in Kiester, which discusses limitations on judicial review
to avoid intruding upon a hospital's recognized expertise’in
evaluating medical qualifications. Kiester v. Humana nosp. Alaska.

15(.. .continued
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Inc. . 843 P.2d 1219, 1223 (Alaska 1992).  However, no medical
qualification or decision is at issue here. Neither the issue
whether the hospital is quasi-public, nor the issue whether the
abortion policy is invalid on constitutional grounds, involves
Intruding on a medical decision that is within the hospital's
expertise. Likewise, VHA has acknowledged that i..s abortion policy
Is not a medical policy, but one founded on "sincere moral
conscience." The scope and application of the Alaska Constitution
to this kind of policy presents a question of law that is within
this court's expertise.

Considering all factors similar to those found persuasive
in Storrs, we conclude that the hospital operated by VHA is a
quasi-public hospital. Its policy concerning abortion must comply

with the Alaska Constitution.

D. VHA ){Jas Not Demonstrated a Compelling State Interest
Justifying Its.Abortion Pollcy

Since VHA is a quasi-public institution, its policies are
subject to the limitations which the Alaska Constitution imposes on
legislation and government- regulations. Under Alaska's
Constitution, there is a protected right to an abortion; and VHA's
policy interferes with that right. Since the right is fundamental,
It cannot be interfered with unless the interference is justified
by a compelling state interest. Further, assuming the existence of
such an interest, there also must be no less restrictive means by
which the interest might be advanced.l7 In re AB. ¢ 791 P.2d 615,

~ We have used both the compelling state i( nSLtj Igast
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may decline to offer abortions for reasons of moral conscience."
VHA argues that “"[consistent with its previous approach to the
highly-sensitive question of abortion, this Court should defer to
the considered judgment of the legislature.” However, we cannot
defer to the legislature when infringement of a constitutional
right results from legislative action.  The issue before us
includes the question whether AS 18.16.010(b) is a permissible
limitation on a constitutional right.

VHA has a "sincere moral belief" that elective abortion
Is wrong.20 However, constitutional rights "cannot be allowed to
yield simply because of disagreement with ahem." Brown v. Board of

Education, 349 U.S. 294, 300 (1955).
The Alaska Attorney General has concluded that

AS 18.16.010(b) IS invalid, unless construedto be applicable only

to sectarian facilities. 1978 FormalOp. Att'y Gen. No. 8
(February 10, 1978). The New Jersey Supreme Court struck down an

almost identical statute:
To inter ret this at ta. empower non-
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bortion] .by 1ts action would be violative of
?he conJUPﬂltlonai1 guarantee.

Doe v. Bridgeton Hgsp, Ass'n. 366 A.2d 641, 647 (N.J. 1976).

VHA argues that because the statute states that abortions
may be performed only in certain situations, but that individuals
and institutions may always refuse to participate in or provide
them, "the legislature has determined that the ability to protect
one's conscience outweighs the ability to procure an abortion."
VHA has no constitutional right at issue; it has at most a
statutory right.  The legislature, however, may not balance
statutory rights against constitutional ones, like the right to an
abortion. Therefore, AS 18.16.010(b) is unconstitutional to the

extent that it applies to VHA

F. he Superior .Co.urtis Award of Attorney's Fees Was Not an
lbuse.g%e .8|scret|ron7 Y

The superior court awarded full reasonable attorney's
fees to the Coalition. The court based its decision on the factors
articulated in Anchorage Daily News v. Anchorage School District,
803 P.2d 402, 404 (Alaska 1990). The superior court concluded that
VHA was not a public interest litigant immune from having to pay an

award of attorney's fees.2



We review a trial courtls determination of a litigantls
public interest status under the abuse of discretion standard.
Citizens Coalition for Tort Reform. Inc. v. McAloine, 810 P.2d 162,
171 (Alaska 1991).  "Such an abuse is regarded as present only
where the trial court's decision appears to be manifestly
unreasonable or motivated by an inappropriate purpose.” Kenai
Lumber Co.. Inc. v, LeResche. 646 P.2d 215, 222 (Alaska 1982).

VHA asserts two arguments for challenging the fee award:
(1) VHA is a public interest litigant;2 and (2) VHA relied in good
faith on a statute which authorized its policy.

A prevailing public interest plaintiff is normally
entitled to full reasonable attorney's fees.  Hunslcker v.
Thompson, 717 P.2d 358, 359 (Alaska 1986), We have determined that
"where Dboth parties are individual, public interest litigants,
neither should be made to bear the fees of the ot °r, each should
simply pay their own." McCormick v. Smith, 799 P.2d 287, 289 n.5
(Alaska 1990). However, VHA is not a public interest litigant. We
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are not persuaded by VHA's assertion that its defense of its
abortion policy is in the public interest simply because it raises

constitutional issues.
We have decided one case where we determined that

attorney's fees should not be awarded against a losing private
party in public interest litigation, because an award might have
the effect of deterring citizens from litigating issues of public
concern.  Whitson v. Anchorage, 632 P.2d 232, 233 (Alaska 1981) >
In Whitson, the defendant was an individual who had placed an
Initiative on the next municipal election ballot, and the plaintiff
was the City of Anchorage, which had obtained a judgment finding
the initiative illegal and ordering it removed from the ballot. We
found 1t significant that Whitson would have been a traditional
private party plaintiff seeking relief against the governmental
entity had the city not "beat[en] him to the courthouse steps,”
making him the nominal defendant. Id. at 234. Had the city
refused to place his initiative on the ballot, rather than doing so
and then suing him to get it removed, Whitson would likely have
sued the city and been the traditional private party plaintiff
seeking relief against the governmental entity. Id. at 233-34. In
this case VHA is not an individual raising a public interest
defense against a governmental entity. Rather, VHA is a quasi-
public institution whose policy has infringed a constitutional
right.

VHA also cannot assert its good faith reliance on
AS 18.16.010(b).  As discussed above, that statute cannot
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constitutionally be applied to a quasi-public hospital.  See
Part 111.D. Because VHA is not a private defendant, as it asserts,
it cannot escape liability for attorney's fees by arguing that it

relied in good faith on AS 18.16.010(b).
The muperior court did not abuse its discretion in

awarding fees to the Coalition.

The superior court's summary judgment and injunction are
AFFIRMED. The superior court's award of attorney's fees was not an
abuse of‘discretion and is AFFIRMED. o
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