


cc:Mail for: Senator Robin Taylor

Subject: CSSB 190
From: dda@amc-engineers.com (AMC - Adams, Dave) at CC2MHS1 3/11/98 8:30 AM

To: Senator Robin Taylor at LAA_STAY
To: Senator_Jerry_Mackie@legis.state.ak.us at CC2MHS1
cc: Representative_Joe_Green@legis.state.ak.us at CC2MHS1

Dear Senator Taylor:
I am requesting your support for CSSB 190.

It is not clear why CSSB 190 was submitted, but it appears to provide excellent
NEW protections to private property owners from the taking of easements "by the

Gov., for the Guv."

In specific, local government has for many years now been extorting easements fr
om property owners for an extension of THE TONY KNOWLES COASTAL TRAIL. People w
anting to subdivide their land have been denied a replat w/o “giving® an easemen
t for the trail. All of these easements are in alignment, along a specific rout

e.

Interestingly, the Guv"s hacks, certain muni-crats and their hired guns (consult
ants) are THIS VERY DAY doing a "study"” to determine the route of the "South <Co
astal®™ Trail." They have to do this to meet the requirements of Fed ISTEA fundi
ng. They don"t really take the study seriously. Sir, the "SCT" route has been

determined and the “study®" 1is a farce.

The route they want will cut through the Anchorage Coastal Wildlife Refuge and a
Iso threaten the Rabbit Creek Rifle Range. At the same time, they will be "taki
ng" easements all along the bluff in order to build or access the trail. ADF&G

professional staff vigorously opposes a trail in the marsh, but the political ca
rds are stacked against them. Remember that the professional staff at ADF&G wor
k for appointed leaders who work for the man after whom the trail is named.......

"nuf said.

It would be easier if you contact Jeff Logan at Rep. Green®s office. Jeff is 10
0% up to speed on what 1is going on, he can confirm what I"ve said about the trai
1, and can fill you in on more details.

In any case, please move CSSB 190 out of your committee with a "do pass"™ recomme
ndation. Any other help you can offer to protect the ACWR from intrusion (and 1

oss of use as a hunting area) and protect the RCRR from being shut down would be
greatly appreciated, but 1 understand the issue is outside of your district.

Thank you
Dave Adams


mailto:dda@amc-engineers.com
mailto:Senator_Jerry_Mackie@legis.state.ak.us
mailto:Representative_Joe_Green@legis.state.ak.us

April 13, 1998

The Honorable Robin Taylor
Chairman, Senate Judiciary Committee

The State Senate
State Capitol Rm 30
Juneau AK 99801-1182

Re: CSSB 190
An Act Relating to Eminent Domain

Dear Senator Taylor:

Thank you for the opportunity to testify before ihe Senate Judiciary
Committee on April 8. During my testimony in favor of CS SB 190, relating to
certain amendments to Alaska’ eminent domain laws, committee members
asked two questions that lcould not readily answer. Please accept this letter to

supplement my testimony and provide a response to the members’inquiries.

First, does the addition of the language “property interest to be taken" or
“interest in the property” as used in the hill expand the right of the government to
take property? Iconsulted with Seaitaska's legal counsel, who is of the opinion
that the references to interests in property do not expand the scope of the
government right to take property. Rather, this phrase 1is consistent with
existing law, that a taking may consist of something less than the entire fee
simple interest in property, and that such a taking should also be subject to just
compensation. In that sense, the “interest in property” language isa narrowing or

clarifying phrase, and simply reinforces the idea that the government must pay a
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property owner for the taking of any compensable interest in property, even ifitis

not a complete taking.

The second issue discussed was whether similar language is contained in
the laws of other states. As | mentioned in my testimony, the suggested
language is found in the Model Eminent Domain Code. This Code is published
by a national organization on uniform laws and 1is intended to bhe a consensus of
the best laws from several jurisdictions. Our 1inquiry reveals that many states
have adopted eminent domain language that includes the "interest in property”
clause, including particularly the states of Washington, California, and Oregon.
Accordingly, 1t is Sealaska’ position that adoption of the recommended

amendments would bring Alaska’ eminent domain law more in line with the trend

in the United States. Attached are examples from the Model Code and from the

three states mentioned above.

Thank you for the opportunity to testify bhefore the Committee, and for

allowing me toexpand on that testimony by this letter.

Sincerely,

SEALASKA CORPORATION

Richard P. Harris
Senior Vice President
Natural Resources

cc.  Senate Judiciary Committee

Sam Kito _ _ . .
Robert W. Loescher, President and Chief Executive Officer

Senator Jerry Mackie
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Model Bminat Domaiin Code 8404

UNIFORM LAWS ANNOTATED
UNIFORM LAW COMMISSIONERS® MODEL EMINENT DOMAIN CODE 1974 ACT
ARTICLE IV. COMMENCEMENT OF ACTION BY CONDEMNOR
Q. ©West Growp 1997 All rdisresenad. Offial Textad

Comments Regproduced with Rermisssian of tre Natioell
Coferace ofF Comissiaers on Lhirform Siate Lans.

Qumant thraugh Anual Mestang Nat Conf

of Comissiaers Lhif Siate Lans @)

84. [Cntantsof Goplaint],
@ hhatiitaon o otter alleptios reuired ar pemitied by law, teanplaint Sdl:
Q) desigeie as a pdantaffeach parson on whose dalftte prgoarty ssaugt tole dan;

@) nare as cefathnts dll parsas who 1o tte darntaf™s kmoMedoe are avners of ar who heve ar claim any
naet n tepgaty gt e dar; dlathts whose nanes are rot known may e irclucked uder te

cesigatian " unknonn clanants’;
I @ antaina ke st of tre prgearty and of tte Niaet terensaught e @a;ad

@) dlap tte ksis of te partaff's gt © E@e te prgearty by eninent domain ad  naintainttesctaon,
ichudirg @) a refaate o te pgatiffs kA attaity b tde tepgaty; ad @)astateet of te pupose

farwhich te prgoarty Bsougit oe dan

O Ifapatffdans ay rnaet nte pgaty sagt ble d@en o tat te prgerty scevoted oapblic
e, tre corplaint nust cesrie et Naestar pblic e,

© For purposes of infamataon ad rotace, e corpllaant @l ke acoompenied by amap ar diagram portrayarg
& Taras padicble tte prgarty saught e denand tre prgoarty tetwalll ke affiedtsd bytre tEag,soving
treir loatoh n st o te pgect farvhich tte prgearty stole tdan

< Gaeral Vateraks (GV) -Refaracss, Arotlatias, ar Tebles>
COMMENT
195 Main Vollure

St 44 cesrikes tre essatEl minimum antants of tte aopllaint na codemation aotior. A aopllaint
(et docs rot antain dll of tre elerants provided in s ssction B3.ject o prelliminery dgjeotio. See Section
2. Alleptios ot reqired by Ssction404 g, market \alle;  reessity far tre t@dag) may, hutnesd e, ke
mecke.

Under Sbsectian @), each condenmor nust ke ichntified, sire s infamaticn may ke rleat o te se
of te ndt b eaua<e te porer of eninait domain.  For eample, 1fa jort ad cogearatine cockematian
adtan B bragit by agreamant betnween diffaat agpaes, each condemmor nust e named as a daaaft.
Smilaly, a condemor iy prgeEarty © aney K a seEdfic pinae dhelqer, i futtarae of an
authorizzd comuniity recevelqorent poject, must dsigete tre persm o whose berefit te plaintff 6
condaming tte pgoarty.

Under Sbssctian @Q)- tte compllaint s recuired o name as cefatints dll parsas who are knoan ar elieal
ke avers of ar bhae ar claimay raet, rchorga lnarater sty naest, ndeprgerty sagtt

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works



ULA EM DOMAIN s 404 Page 2

e d@enby tecodemor.  Under tis e, itwauld rot ke recessary tojon a kessee ifte plaataffsds ©
tde tte pgarty "Shet ©' te ke, o te ks inaest would ot be desribed in te aopllaint as
pgErty saugt ole Haw  Sine parsas who hae an naet in tte pgarty, kukwho are ot named ad
snad with praess erttar parsoral iy or arstiotinely, adrarlyare rotbound by trejudyrant, tisruepamints
te condemor tosaure Tl titbwittout cliead It

Sbsction @E) requires a el ' desarption of tte prgoarty sagt ble e, Aresat pradtice nttis reppd
\aries fran stee o stels; tre Code sad<s o provacke a unrform rulle of acaurate cesrptin as anmeans rgmirg
te defatnts rotiee of te sge of te He. I tis reged, rotie thragh te pledirgs B deemed nore
efiaat tten © |ly on dispay, & natar aul litition  The aoplaint B ot rappired o desrike e
rastvwhich eech cefatint hes or dlans ntte pgarty; geahctnof tedsfathts” romvdal naests B
anatter for ter 2ad regoes. The aoplaint ssfiaat if krerely allaes tet eech cefatat les ar
clans bhae soe naest nteprgerty desrial.

Clas=s () ad () of Sisctian @@ raare dlleptios of kel attoty and purpose nader o show te
dartaffsrigttotde. Sine trae may be many diffaet satutay poasias of varyirg saqe tet e o te
rgit © e, seafication of tre soure of adttority and plbliic use dlained by tre condemmor dould et n
red.cirg tre nunber of uTecsssary delletss 1 tte gt o @e by daifag tet e fran te et of
teadion Compare Ssctian 310@) @niker rpuirerant farcademation atorzat)).

Sbsctin (©) B intetd toprovick rotice of any claim by te condamor of an edstry Naest in tte pgoaty,
ad of ay ==e of "hider phlic 182 asry fran die Bt tet tte pgarty sogt © ke E@en salresdy
chwoted topblicuse.

Slsectin ©, rauinrg a map ar diegran © ke aread © te aoplant, s dsigal far nianatod
asstaealy. Raotice anatly \aries intis regad, with sore Stees recpirirg anep, atters meking no sudh
regpireat, ad dill atters reppirirg amap ke filed ad mede aaikdle Tareaniretion © naested [artes.
Sine avell preparad map may epllain gghically ad gine etia rotice tten a kel desaptaon of te pgarty
whidh te plataff s=ks © He, a vwhich may e afledted by te Hayg, sattadnat © te coplaint B
requirec.  The map ar diegram, honever, need anly attanpt o portrey te prgarty sagit oke tden "ss fras
pracacbie” trerdby recpiziy tet cartan iaests, s ssmireral arvater rigis, air rgis, ar deelgomant
esszats, may ot e geeble of Tlly acorate raesantation by artogrgdhic meers.. The map ar disgran, &8
partof tre aplaint, Bsbjet barendent as ae otter plestirgs; ad kmay arsttule an adissian of te
daataff o te sare edat ssala @atsof te aplant.

This section does ot presrke an egdliat ruke 1o desigaiay codamoss whose iniaests may ke affedted by
cth, paoency of prdaate pracsdings, ar otter anelogous aranstaeess.  The cetermirataan ofwho dould ke
named a5 a defathnt N an adin afledtag tte pgerty of a o, or pgerty ucthr gadiasip,
areenataship, ar irchusd withina tieet, duld ke aonformed o tre requirerants of acapizble titepactae n
te stete where tte acion spadig.  The gyoointrent of a gardien ar adll|er |aesatatine faramimr, an
Inooetat parsn, ar soe otter smilarly sittetied codaomee, Balso Ht o bl practice and praceclre.

LIBRARY REFERENCES

195 Main Volume

Eminent Domain <S4B1L(D) © @)
RetriEl Proosdure <@=/a83.

CJ.S. Pleoirg 8457 et

C.J.S. Eminat Domain § Al etsa)

NOTES OF DECISIONS
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Parties 1

1. Parties

Where ngis of tose oaning donirent. teremats
N ngto~ay aacss ktvere rotdstnded nay
way by acodemation of sall, noomtagos
portin of kt, tey did rot have 1 ke joired &
recessary ad roigEsle @Artes nathrati,n

Page 3
proceedirg.  Welldon v S, Ala.Civ Ap. 195,

4% .4 M3, affimed es modrfied 46 So.
1121.

Model Eminat Domaiin Code 8404
ULA EM DOMAIN 844
END OF DOCUMENT
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Model Eminent Domaiin Code § 1B

UNIFORM LAWS ANNOTATED
UNITFORM LAW COMMISSIONERS™ MODEL EMINENT DOMAIN CODE 1974 ACT
ARTICLE L. GENERAL PROVISIONS AND DEFINITIONS
Gor. © West Growp 1997. Al ridtsresenad. Officall Textad

Coments Reproduced with Rermission of tre Natiarel
Coferae of Comissiaers an Lhirform Siate Lans.

Qumant thragh Amual Mestang Nat Conf

ofComissiaers Lhif Sate Laws @)

§ 1B. [Definitios].

As isd InthisAc:

@) "&ctiai’ means coderation actio;

@) "gasal” means an qpinian &s o tre \alle of ar aovpersation payeblle far prgearty, prepared by or urckr

te direction of an romdal galified by kodede, ddll, epariate, traniy, ar edcation 1 eqress an
goinian es o tte\alle of pgaarty;

@) 'heres’ meas a laful adMity, wether ar ot far pdit, otter ten a fam qearataon, coductd
pmenly for tepudese, sk, ks, e, narufecture, proesiy, o marketarg of prallats, comadintaes,
or oter pgqaty, or forpoadi'g SSvics;

@) "'concem’” means O tEe prgaErty utky tte poner ofeninant comain;

6) "'oovbmation actaot” rchuoks dll adts rookt o te prosess off condemiing prgeerty afta comencement
ofsit;

6) "'codaomee" means a pers who hes ar clas an niaest nprgaty tet sttesject of a progectine ar
pading cocemation adiay;

() “todemor’” means aparsm enponered tbaotam;

@) 'o=ts' mears tte reesneble fess, dargss ad eqasss reessily munad nan adtion, rchuorg te s
ad dats of eqat wittessss, tte ast of tragortay te con ad juy © view te penisss, ad dter
renardile aHs;

O 'out'measa| |oounoftissee, ad rducks, when teanted reguires, ay [juae] st of te
g

(0) "agxs’ means ay fom d \vagetation intetkd ke removed ad wsed ar old Tar comercial punosss,
g gass, floas, fiuts, \aptadles, tes, vires, ad rusary stodg

(1) "fam geEratial’ means ay admMity codlcted prnenily o te pralctaon of ae o nore ayattud
prolcts ar aomadities, rchudig tnker, 1or sfe ar hoe e, ad astovarily pradcing ttoe praldts ar
amodrties nsffaetgatity © ke geble oF vty natarally L teqearar's oG
@2)"inmproverat” rdhucss ay huldig or sindue, ad any fality, nechirery, or ecuiprant tet anot ke
reroved fram te ral pgeerty on whidh i sttt wittout suin e - Ai-are © 1V i@l pr-ay ar otter
sistatial ecoonic s

@ "l neans a sty raet npqaEty atsryg fron atradt, nortoee, oeed ar e, Seltke, common
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kv, equity, ar aeditaraotio;

@ "ot eqaes” meas tte sun of te adts, didursseits, ad eqaes, ooy reesaedle
atarey, guasa, ad egrenig fes, sy o prgare o atiayssd o praayaaon nacal aut
roceedings;

O "cA phlicetity' nearns apblicatity otrer tren e e,

) "persot” ks aretural rovolal, Erreship, aporation, asocetion, oter kgl or flcary etity,
adapblicetity;

@) "persrel pgEty * rears ay pgeEty oter tren el pgaEty;
| @8 gty means an naet inral arparsral pgeErty uder tre lavofFthis SEis;

@ "= pgEaty ' meas lad ad ay nproeats ypon or carected with B, and rdiuces an essaratt,
stk or otter naet ttaar;, ad

©0) "work® rdicss oo, dieaion, A, reaklig, ecaaao, droliam, Edalitean,
relcatinad by,

< Gaeral Vataraks (GV) -Refaraess, Arotatias, ar Tables>
COMMENT
195 Main Vollure

The cefinitios N te Uniform Code are desigad 1 canry at e purpose of die Gotie 1o make uniffom tre
enint dovain procedures of te eectirg sEie n dll coderation adtios by exda pblic or pnate
(segeciipe N

The pnotal tem " agaty’ Bcefired nparaggh (8) © e "ay naet’ N a Esodl pgaty.
This teminolagy B INtatld © e acoordad a lreed Inapetation 0 tet kB aedasive with te stae lav of
prgeErty ad, iFdee lav aits, will iduce ach naess as ar rgts, slaufae gis, mireral raess,
ettes nsuerged |, vater igis of any darader, floege ar flooig ecsarants, eesaraits ar savitLoss
for anadit roie ar qgaatios, rgisar pemits o te teporary e ad coojay, fradiss, ndis o Init
lad e ad deelqoatt, kesdolds, e, fulure nads, apigdts, ec

LIBRARY REFERENCES
1985 Main \olure

Emineit Dorain© 1 d s
Satutes €=310.

C.J.S. Eminent Domaiin 88 1,2.
CJS. Faues8 315,

NOTES OF DECISIONS
""Condemnor™* 1 1 "Condemor™*

"Teking'*' 2
"Candenmor, ™" within meaniing of Eminentt Domaiin
Code, auld ke "enponered tocodomi” puraat © sEuies attorizig prelre aopenies 1O aguire by

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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ademation ngisofway farpyelres. \alker v. Gatenay Paelire ., Ala. 192, 801 So.2d 90.

2 "Tairg’

Although regliatios which do ot haically inece prnate prgoarty may ke aosicerad " t&8arg” uder Aifth
Arvendrent, "Eag’ Brmore lidy © ke foud where govermant aoaon sphasial nesior Joes Trudk
Lires, kT v. Price Ridoer Gap., M.D.Ala.19%, 12 B.R. 9L

In cetemining whether govermmantt actaon ey sttutes " iEarg " uder Afth Avendrent, aurt lads toeconamic
inect of reguliation on dlamant and edant tovhiich action narfaswith inestrent-leded egetatios. Joes
Trudk Lires, k. v. Ariiee Rudoer Cap., M.D.Ala. 195, 182 B.R. 9L

Govermment. action whidh B ot reesaebly et o prgoer pupcse B eifficet, by isdf, © odite
tHay, dgrination of dil eefica = of pgarty B rauired.  Btae ad Heirs of Sadhez v County of
Bardlillo, N.M. 1985, 9 P.20560. 120N.M. 3b.

Model Eminent Domain Code 8§ 108
ULA EM DOMAIN 8§13

END OF DOCUMENT
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8.(8.1m

[ 8.08.100 Mode ofggoropriation. The right of
eminent domain for the purposes intended in RCW 8.08.090
through 8.08.130 is hereby extended to all counties in this
state and every such county for any purpose of condemna-
tion. appropriation or disposition such as is mentioned in
RCW 8.08.090 is hereby auttorizzdand empowered t
condemn and appropriate all necessary lands and dll s,
properties and Interests in or appurtenant tland under the
same procedure as is or shall be provided by the laws of this
state for the case of any similar condemnation or appropria-
tion by other corporations. 118%¢ 2 § 3, RRS § 903.§

.8.08.110 Taxlevy to pay costs. The board of county
commissioners is hereby authorized and empowered in aid
of the powers granted or prescribed in RCW 8.08.090 to
levy, annually, a lax as large as may be necessary, but not
exceeding the rate of one mill on the dollar, upon all the
taxable properly in the county, such tax to be assessed,
lexied and collected at the same time and in Ihe same
manner as taxes for general count purlooses, but the
pioeeeds of said taxes, when collected, shall constitute and
he a special fund, applicable solely to Ihe cost of such
condemnation, appropriation or disposition, as is mentioned
m RCW 8,08.090. and the expenses incident thereto. 11895
¢28 2 RRS §902|

8.08.120 Indebtedness is for general county purpos-
es. Any county purpose mentioned in RCW 8.08.090
iluough 8.08.130 shall he deemed and held to be a general
county purpose and any indebtedness contracted or to he
contracted therefor shall he deemed and held to be an
indebtedness for general county purposes, and all the provi-
moiis 0f law of this state relative to indebtedness for general
county purposes or the contracting of such indebtedness or
the bonds for funding the same shall be deemed applicable
i0 any indebtedness contracted or lo be contracted or any
bonds issued by any county under RCW 8.08.090 through
SttS. 130. but the accounts of the county with respect to the
icceipts and disbursements of all moneys received or
disbursed by the county under the provisions of RCW
s 08.090 through 8.08.130 shall, for each condemnation, ap-
propriation and disposition, be so kept as to clearly and fully
exhibit such accounts separate and apart from the other
accounts of the county, 11895c¢ 2§ 4. RRS $ 904,
[Lit'l, niiiiriuis oml uiilrfrintiu®  1ulr Y {ICM

8.1 Limitation. Any condemnation, appropria-
tion or disposition intended in RCW 8.08.090 through
s 118130 shall he deemed and held to he for a county
pugmsti and public use wiihin the meaning of RCW 8.0X.090
llinmgh 8.08.130 when it is directly or indirectly, approxi-
mately or remotely lor the general benefit or welfare of the
.minty or of the inhabitants thereof, or when it is otherwise
within the meaning of the phrase "lor a county purpose” as
occurring in the Constitution ot this state. [IX95 ¢ 2§ 5
RRS * 905.1

|
8.08.140 Condemnation for military purposes. Sec
RCW 8.04.170.

Itate8 RCW— pege K]

Titdke8 RCW: Eminent Domain

<A N -far\

8.(8.141
Gostruction. S=RCW 8.04.180.

8.08.150 Appointment of guardian ad lrtem for
minors, alleged o 1 persons— Protectaion of
naets. SscRCW 8.25.270.

Chepter 8.12
EMINENT DOMAIN RY CITIES

Sections
CONDEMNATION

2.010  "City" defined

2.020  Other terms defined

2.020  Condemnation authorized— Purposes enumerated.
2040 Ordinance lo specify method of payment— Limitations.
2.050  Petition for condemnation,

2.060  Contents of getitjon

2070 Summons— service. .

2.080  Service when slate or coumy lands are involved.

2.090  Waiver of jury— Adjudication of public use— Procedure.
2100 Trial- Jury— Right io separate juries.

2120 Interested pany may be brought in,

2120 Jury may V|ew.Er.em|ses

2 140 Damages to building— Measure, .

2.150  Separate findings where there are several interests—
.Interﬁleader of adverse claimants.

160 Verdict— New Inal— Continuance— New summons,
170 Change of ownership— Powers of coun.

: Findings byi\ury. _ ,
200 Judgment— Appellate review— Payment of award inlo court.
210 Title vests upon payment,

PAYMENT FOR IMPROVEMENT

0 Payment from general fund.

220 Payment by special assessment, o
0 Petition for assessment— ApFomtment of commissioners.
0 Advancement from general funds against assessments.

ASSESSMENTS— IMMEDIATE PAYMENT

Appointment of boaid of eminent domain commissioners—
Terms of office .
2270 Oalh of commissioners— Compensation .
2.280  Duties of commissioners— Assessment of benefits—
Apportionment
290 Assessment roll ,
200 Hearing on assessment roll— Notice.
210 Proof of service.
220 Continuance of hearing
Objections lo assessment roll
240 Modification of assessment
250 Judgment, effect— Lien
260 Certification of roll lo treasurer, . .
270 Treasurer's notice lo pay when assessments immediately

. payanie.
Notice by mail— Penally for default.
[IONDS— INSTALLMENT PAYMENT

290 llonds authorized

4XL Maturity— Inlerest— Paynfenl

410 Sale— Application of proceeds

420 Installment payment of assessments

420 Notice lo pay=Due date of installments— Penalty— Inlerest.
440 liond owner may enforce collection.

450 Bondholder's remedy limited lo assessments

460 Payment of bonds—Call— Notice.

DELINQUENCY—REDEMPTION

§ 12,470 Enforcement of collection— Interest on delinquency.
§.12.480  Assessment fund io tv kepi separate.
8.12.490 Record of paynvnl and redemption

(€=25]ze)]

Condemation faor military purposes—



Cep

CA

C [ A (Cv« 1 Prravum ~

ARTICLE 2
Rigts Inclucsd inGrant ar Eminent Domain Auttority

§120110. Intaests inprogerty which may ke aoopired

§120.10. Pty recsssary 0 cary aut parcial pumose; Aopistian with
et o=l o otrerwise digose of prgerty

§120.1%5. Lol phlic etities; Property autsice @Erito linits; Rurpose of

§1240.130 Axyisition of property by other means
§1200.140. Jint eadse of porer by plblic agpcies
§120.1%. Axuisition of remaincer of prgarty
§1200.18). Authorizatias dtirct and syaate

Collateral References:

29 Cat Jur 3d Eminent Domain §5
19 Cal Practice Res. Ch 38b, Eminent Domain Proceeding.

(8 1240.110. [Interests in property which may be acouired]
(@ Except to the extent limited by statute, any person authorized t©
aocquire property for a particular use by eminent domain may eercise
I the power of eminent domain t© acquire any InErest In property
\ necessary for tret use including, but not limited 1o, submerged laxks,
rigts of any nature i vwater, subsurface rigts, airgee ndits,
flonage or floading easements, alraaft noise or operation easaments,
nght of temporary occupancy, public utalliity faalities and fradhises,
and franchises to allect tlbs on a bridge or highway .
GO Where a sti-tute authorizes the aoquisition by eminent domain
only of geecified Interests i or types of property, this section does ot
expand the scope of the authority so granted.
Added Slats 1975 ch 1275 § 2. operative July 1 1976.

Prior Law:

a) Former § 1239. as enacted 1872 amended by Code Arndts 1873-74 ch 383 § 161, Stats
11 ch 356 § |, Stats |9]3 ch 394 § 1 Stats 1949 cli 978 § 1

(b) Former § 1240 sunds |, 7. 8 as enacted 1872 amended by Stats 1901 ch 144 § |, Stats
1905 ¢li 124 § 1 Stats 1907 ch 271 § |, Stats 1911 ch 115 § [, "ch 358 § 1 Stats 1913 ch 292
§ 1 Stats 1915 ch 429 § |. Stats 1933 ch 465 § 1 Slats 1967 ch 751 § 1
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Citation Search Result Rank 30 of 58 Database

OR ST s 366.340 OR-ST-ANN
0.R.S. & 366.340

TEXT
1996 OREGON REVISED STATUTES

TITLE 31. HIGHWAYS, ROADS, BRIDGES AND FERRIES
CHAPTER 366. STATE HIGHWAYS
STATE HIGHWAYS
COPR. © 1996 by STATE OF OREGON Legislative Counsel Committee
Current through End of 1995 Sp. Sess.

366.340. Acquisition of real property generally.

The department may acquire by purchase, agreement, donation or by exercise of
the power of eminent domain real property, or any right or interest therein,
including any easement or right of access, deemed necessary for:

(1) Construction of shops, equipment sheds, office buildings, maintenance
sites, patrolmen accommodations, snow Tfences, quarry sites, gravel pits, storage
sites, stock pile sites, weighing stations and broadcasting stations.

(2) Appropriation, acquisition or manufacture of road-building materials,
approach or hauling roads, connecting roads, frontage road, highway drainage and

drainage tunnels.
(3 Maintenance of an unobstructed view of any state highway so as to provide

for the safety of the traveling public.
(4) Any other use or purpose deemed necessary for carrying out the purposes of

this Act.
(5) Elimination or prevention of hazardous or undesirable points of entry from

adjacent property to state highways.
CREDIT

(Amended by 1953 c. 252 8 2)

<General Materials (GM) - References, Annotations, or Tables>

NOTES, REFERENCES, AND ANNOTATIONS

NOTES, REFERENCES, AND ANNOTATIONS

366.340

NOTES OF DECISIONS
Proposed use of property acquired by condemnation need not be lawful use at

time of acquisition. Oregon Department of Transportation v. Schrock Farms, 140
Or App 140, 914 P2d 1116 (1996)

0. R. S. &366.340

OR ST & 366.340
END OF DOCUMENT

Copr. © West 1998 No Claim to Orig- U.S. Govt. Works



FISCAL NOTE ° At A 800N

STATE OF ALASKA BILL IS) RilishDate: zjzbfag
1908 LEGISLATIVE SESSION

Revision Date Dept. Affected DOT&PF
Title Attempt to Purchase Before Eminent Domain BRU Commissioners _Office
Component  Office of the Commissioner
Sponsor Senator Mackie
Requester (S) CRA Component Serial No. 530
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY0O FY 01 FY 02 FY 03 FY 04
Personal Services 0.0 00 0.0 0.0 0.0 00
Travel 0.0 00 00 0.0 0.0 00
Contractual 0.0 0.0 0.0 0.0 0.0 00
Supplies 0.0 0.0 0.0 0.0 0.0 00
Equipment 00 00 00 00 0.0 00
Land & Structures 0.0 00 0.0 0.0 0.0 00
Grants & Claims 0.0 00 0.0 0.0 0.0 00
Miscellaneous 0.0 00 00 0.0 00 00
TOTAL OPERATING 0.0 00 00 00 00 00
CAPITAL EXPENDITURES 00 00 | 00 0.0 0.0 00
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 00 0.0 00 0.0 00 00
1003 GF Match 00 00 0.0 0.0 0.0 00
1004 GF 0.0 0.0 00 00 0.0 00
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 00 00
1037 GF/Mental Health 0.0 0.0 0.0 00 00 00
Other (Specify Type) 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 00 00 00 00 00 00
Estimate of any current year (FY98) cost: 0.0
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)
Prepared by Dennis Poshard, Special Assistant Phone  465-3900
Division lissiopecs Office Date 2/18/98
App r-d hy VeXv. & Commissioner Date 2/18/98

Agency Detartmdnt of Transportation and Public Facilities
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR ™S LEGISLATIVE OFFICE

FaErttadetriation rnanstion, Gl teGarr-SlapabneCiie

ROIARIE0B Page 10F 1



STATECAPITOL
JUNEAU, ALASKA 99801-1182

SENATE DISTRICT C
KODIAK ISLAND (907) 465-4925
SOUTHEAST ISLANDS (800) 821-4925 (TOLL FREE)

(907) 465-3517 (FAX)

SenatorJerry_Mackic@lcgis.state.ak.us

Senator Terry M ackie

ALASKA STATE LEGISLATURE

SPONSOR STATEMENT

SB 190, Require Negotiations Prior to Eminent Domain Taking.

I introduced SB 190 to bring fairness and expediency to state and municipal government
actions which require the acquisition of private land for public purposes. The usual
practice is to acquire private property through condemnation proceedings. This is a process
where the governmental entity exercises the power of eminent domain to take the property
and compensate the owner with or without the private owner’s consent or agreement. The
only recourse for an unwilling owner is to challenge in court the validity of the taking’s
public purpose and the amount of compensation. In most cases the court’s consideration is
principally to determine the appropriate level of compensation. For both the governmental
entity and the private property owner, this can be an expensive and time consuming
procedure. For many landowners the prospect of contesting a condemnation proceeding in
court is often beyond the landowner’s financial abilities to pursue. In these situations, the
landowner is at the mercy of the governmental entity, the extent of its property desires, and

its method of determining compensation.

SB 190 would simply require that, prior to condemnation, a “reasonable and diligent”
effort is made to purchase private property through negotiations with the property owner.

At least 23 states have similar requirements.


mailto:SenatorJerry_Mackic@lcgis.state.ak

Issue: Should the State be Required to Undertake
Good Faith Negotiations With a Private Landowner
Before Taking Property by
Eminent Domain (SB 190)

Description of the Issue: Should the State of Alaska be required io conduct good faith
negotiations with a private landowner before initiating eminent
domain proceedings against that landowner?

Discussion of the Issue: At least 23 states require that the State, before taking property
through eminent domain, make a good faith effort to acquire the
property by consensual purchase. And, the drafters of the
Uniform Eminent Domain Code recommend such a requirement
in model state legislation. Although Alaska agencies will often
undertake negotiations as a matter of practice, there is no current
requirement in Alaska law that they do so.

A *“good faith negotiations” requirement sets a cooperative tone
in the state’s dealings with its private sector.  Moreover,
supporters believe that it minimizes the likelihood of contested
litigation, since the government and the private party begin their
relationship as negotiators rather than adversaries.

Moreover, because the clause is common, there is considerably
judicial precedent giving tie clause a common sense
interpretation.  No prolonged face-to-face negotiations are
required. A reasonable offer, based on full disclosure, and a
willingness to consider timely counteroffers, is sufficient. And,
the requirement does not apply where it is not practical-such as
where the owner can’t be found, or is incapable of conveying

title.

Recommendation: In a state with so limited a private property base, the use of eminent
domain should be a last resort in Alaska. SB 190 would
establish precisely such a policy by requiring that a good faith
effort to purchase be made before property is involuntarily taken.
The bill would also require the state to justify the particular
interest in the property taken, in order to avoid a more intrusive
interest being taken than is necessary to accomplish the state’s

goal.

SUPPORTING
DOCUMENTS



Appendix A :

State

Model
Eminent
Domain
Code

Alabama

Colorado

Connecticut

Citation

UniformLaw
Comissioer's
Mooel BEminent

Domain Code

1974 Act
836

Ala. Code
§18-1A-2

§8-1-1

Gom. .
=t
812

The Requirementto Negotiate in Other States

Language

Except as provided in Section 308, an
action to condemn property may not be
maintained over timely objection by the
owner unless the condemnor made a
good faith effort to acquire property by
purchase before commencing the

action.

Before commencing a condemnation
action, the condemnor shall establish an
amount based on an appraisal which it
believes to be just compensation
therefor and promptly shall submit to
the owner an offer to acquire the
property for the full amount so
established. The amount shall not be
less than the condemnor's established
amount of just compensation for the

property.

In all cases where the right to take
private property for public or private
use without the owner's consent...is
conferred by general laws...and the
compensation to be paidfor, in respect
ofproperty sought to be appropriated or
damaged for the purposes mentioned,
cannot be agreed upon by the parties
interested; or in the case the owner of
the property is incapable of consenting,
or his name or residence is unknown,
or he is a nonresident of the state, it is
lawfulfor the party authorized to take or
damage the property lo apply to the
judge....

The procedure for condemning land or
other property for any of the purposes
specified in sections..., if those desiring
to take such property cannot agree with
the owner upon the amount to be paid
him for any property taken, shall be as
follows:



Idaho IdHoCode  The complaint [for condemnation] must
§7-707(6)  contain:

(6) In all cases where the owner of the
lands sought to be taken resides in the
county in which said lands are situated,
a statement that the plaintiff has
sought, in goodfaith, to purchase the
lands so sought to be taken, or settle
with the ownerfor the damages which
might result to his property from the
taking thereof, and was unable to make
any reasonable bargain therefor, or
settlement of such damages, but in all
other cases these facts need not be
alleged in the complaint, or proved.

Ilinois H.Rev. St Mere the right to lake private property
§5/7-102 for public use... has been heretofore and
shall hereofer be conferred by general
law or special charter..and the
compensation to be paid for or in
respect of the property sought to be
appropriated or damaged for the
purposes mentioned cannot be agreed
upon by the parties interested, or in
case the owner of the property is
incapable of consenting, or the owner's
name or residence is unknown, or the
owner is a nonresident of the state, the
party authorized to take or damage the
property..may apply to the circuit
court...

Indiana Ird. Code Before proceeding lo condemn, such
§32-11-1-1  person, corporation or other body may
enter upon any landfor the purpose of
examining and surveying the property
sought to be appropriated or right
sought to be acquired; and shall make
an effort to purchase for the use
intended such lands, right-of-way,
easement or other interest therein or
other property or right.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICP"FAI\EJ;IEIS2



Kentucky Ky. Rev. Whenever any condemnor cannot, by
Stat. Ann.  agreement with the owner thereof,
§416.550 acquire the property right, privileges or
easements needed... the condemnor may
condemn such property...It is not a
prerequisite to an action to attempt to
agree with an owner who is unknown
or who, after reasonable effort, cannot
be found within the state or with an
owner who is under a disability.

Michigan Mich. Comp.  Except as provided in section 25(4),
Laws §213.55  before initiating negotiations for the
purchase of property, the agency shall
establish an amount which it believes to
be just compensation and promptly
shall submit to the owner a goodfaith
offer to acquire the propertyfor thefull
amount so established... | fan agency is
unable to agree with the ownerfor the
purchase of the property, after making
a good faith written offer to purchase
the property, the agency may file a
complaint for the acquisition of the
property in the circuit court in the
county in which the property is located.

Missouri Mo. Rev. In case land, or other property, is
Stal. sought to be appropriated... and such

§523.010 corporation and the owners cannot

agree upon the proper compensation to

be paid, or in the case the aimer is

incapable of contracting, be unknown,

or be a nonresident of the state, such

corporation may apply to the circuit

court...
Nebraska Neb. Rev. If any condemnee shall fail to agree
Slat. with the condemner with respect to the

§76-704 acquisition of property sought by the
condemner, a petition to condemn the
property may befiled by the condemner
in the county court of the county where
the property or some part thereof is
situated.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICPTAI‘&I;IS?)



New N.H. Rev. Stat.  Before making the offer providedfor
. Ann, §498-A:4  inparagraph Il, the condemnor shall
Hampshire make reasonable efforts to negotiate
with the condemnees or their personal
representatives for the purchase of
the property, butfailure to confer or
negotiate shall not be a defense to
condemnation o fthe property.
...No property shall be taken unless
the condemnor shall serve upon the
condemnee a written notice o f offer to

purchase...

New Jersey N.J. Rev. Stat. ...[wjnencver any
§20:3-5 have determined to acquire land or

other property pursuant to law... but
cannot acquire title thereto or
possession thereof by agreement with
a prospective condemnee, whether by
reason of disagreement concerning
the compensation to be paid or for
any other cause... the condemnation of
such property... shall be governed... in
the manner provided by this act;.

New N.M. Slat. Ann. A condemnor shall make reasonable
Mexi §42A-i-4 and diligent efforts to acquire
SMIITE €x1co property by negotiation.

New York NY.Em.Dom.  The condemnor shall make a written
Law §303 offer to acquire the property for one
hundred per centum ofthe valuation
so established. In no eventshall such
amount be less than the condemnor's
highest approved appraisal
Wherever practicable, the condemnor
shall make the offer prior to
acquiring the property, and shall also,
wherever practicable, include within
the offcran itemization of the total
direct, the total severance or
consequential damages and benefits as
each may apply to the property.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
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North N.D. Cent. Code A condemnor shall make every

A, §32-15-06.1  reasonable and diligent effort to
Dakota acquire property by negotiation.
Ohio Ohio Rev. Code  Appropriation shall be made only

Ann §163,04 after the agency is unable to agree,
for any reason, with the owner...or
when any owner is incapable of
contracting...or is unknown, or is
not a resident of this state, or his
residence is unknown to the agency
and cannot with reasonable
diligence be ascertained.

Every reasonable effort shall be
made to acquire, expeditiously,
real property by negotiation.

Oklahoma Okla- Suu-
27

Oregon Or-Rcv- Sat-  ...[T]he condemnor shall...attempt
§35.235 to agree with the owner with

respect to the compensation to be
paid therefor, and the damages, if
any, for the taking thereof.

Texas Te<. Ap. Code  If the United States, [or] this
An. 821012 state..wants to acquire real
property for public use but is
unable to agree with the owner of
the property on the amount of
damages, the condemning entity
may begin a condemnation
proceeding by filing a petition in
the proper court.

The petition must... state that the
entity and the property owner are

unable to agree on the damages.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
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Vermont V- Stat- A"l
tit. 24, §2805

Virginia Va- AinL
§26-46.5

Wisconsin Wis- Stat-
§32,06(2a

Wyomin wy° Sta<
y J §1Y;6-509

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICPTAI\ONS

When the tocalion °f a municipal
building is determined...and the

owner refuses to release or convey
the same to such municipalityfor a
reasonable price... the mayor... shall
set out the necessary lands and
cause the same to be surveyed.
They shall appoint a time and place

for hearing...

No proceedings shall be taken to
condemn property until a bonafide
but ineffectual effort has been
made to acquirefrom the owner by
purchase the property sought to be
condemned, except where such
consent cannot be obtained
because ofthe incapacity of one or
more of the owners or because one
or more of such owners is unable
to convey legal title to such
property or is unknmvn or cannot
with reasonable diligence befound
in this State.

Before making the jurisdictional
offer under sub. (3) the condemnor
shall  attempt to  negotiate
personally with the owner or one of
the owners...for the purchase of
the property.

A condemnor  shall  make
reasonable and diligent efforts to
acquire property by good faith
negotiation.

GE6



And at thefederal level...

Federal
Uniform
Relocation and
Assistance and
Real Property

Acquisition
Policies Act of
1970

Federal Energy
Regulatory
Commission

Se= 3, PL 9l-
646
Note: Fusatto
81?2 oftte AL,
tepiliaesof§0L
dorotafiatte
\alcityof
vl
codaration
s, Heer,

16 U.S.C. §814

In order to encourage and
expedite the acquisition ofreal
property by agreements with
owners, to avoid litigation and
relieve congestion in the
courts... and to promote public
confidence in Federal land
acquisition practices...

(1) The head of a Federal
agency shall make every
reasonable effort to acquire
expeditiously real property by
negotiation.

(2) Real property shall be
appraised before the initiation
of negotiations, and the
owner...shall be given an
opportunity to accompany the
appraiser during his inspection
o fthe property.

When a licensee cannot
acquire by contract or pledges
an unimproved dam site or the
right to use or damage the
lands or property of others... it
may acquire the same by the
exercise of the right ofeminent
domain....

THE RFOUJREMENT TO NEGOTIATE IN OTHER JUR|SD|CPTA|\8ES7
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3/3/98

CS FOR SENATE BILL NO. 190( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s):  SENATOR MACKIE
A BILL
FOR AN ACT ENTITLED

"An Act relating to eminent domain and to negotiations to purchase property

before it is taken through eminent domain; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.270 is amended to read:
Sec. 09.55.270. Prerequisites. Before property can be taken, it shall appear
that
(1) the use to which it is to be applied is a use authorized by law;
(2) the taking and the property interest to he taken are [IS]
necessary to the use;
(3) if already appropriated to a public use, the public use to which it
is to be applied is a more necessary public use.
*Sec. 2. AS 09.55.270 is amended by adding a new subsection to read:
(b) Except when negotiation is not possible because of the incapacity, inability

to convey legal title, or absence of one or more of the property’s owners, a good faith

- CSSB 190 )
New Text Underlined (DELETED TEXT BRACKETED]
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effort at negotiation to acquire the property interest by purchase shall be made. In a

proceeding involving the taking of a property interest through eminent domain, the

burden of proof is on the party opposing the taking to show that a good faith effort to

acquire the property interest by purchase was not made.

* Sec. 3. AS 09.55.430 is amended to read:
Sec. 09.55.430. Contents of declaration of taking. The declaration of taking

must contain

in it is taken;

in it is taken;

(1) a statement of the authority under which the property or an interest
(2) a statement of the public use for which the property or an interest

(3) a description of the property sufficient for the identification of it;
(4) a statement of the estate or interest in the property;
(5) a map or plat showing the location of the property;

(6) a statement of the amount of money estimated by the plaintiff to

be just compensation for the property or the interest in it;

(7) a statement that the property or interest in the property is taken

by necessity for a project located in a manner that is most compatible with the greatest

public good and the least private iniurv: and

(8) a statement that a good faith effort at negotiation to acquire the

property hv purchase has been made or that negotiation is not possible because

of the incapacity, inability to convey legal title, or absence of one or more of the

property’s owners.
* Sec. 4. AS 09.55.460(b) is amended to read:

(b)

The plaintiff may not be divested of a title or possession acquired except

where the court finds that

(1) the property or interest in the property was not taken by necessity

for a public use or purpose in a manner compatible with the greatest public good and

the least private injury; or

(2) n good faith effort at negotiation to acquire the property hv

purchase has not been made and negotiation was not made impossible by the

190
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incapacity, inability to convey legal title, or absence of one or more of the
property’s owners.

£c] In the event of a finding under (b) of this section [THAT FINDING], the
court shall enter the judgment necessary to (1) compensate the persons entitled to it
for the period during which the property was in the possession of the plaintiff, (2)
recover for the plaintiff any award paid to any person, and (3) order the plaintiff to
restore the property to the condition in which it existed at the time of the filing of the
declaration of taking unless such restoration is impossible, in which case the court
shall award damages to the proper persons as compensation for any diminution in the
value of the property caused by the plaintiffs wrongful possession.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

New Text Underlined [DELETED TEXT BRACKETED]



SENATE COMMITTEE REPORT

DATE: 2/26/98 FURTHER:

DATE TURNED
INTO OFFICE:.

Judiciary Committee considered SENATE BILL NO. 190

“An Act relating to eminent domain and to negotiations to purchase property before itis taken through
eminent domain; and providing for an effective date.”

and recommends: Senate Bill:
* [ same title
[ft be replaced with CS (3VvQ ) []new title
House Bill:
[ ] adopt previous CS ( ) f] same title
[ ] technical title
[ 1 attached amendment(s) [ ]new: SCR"__
[ ] adopt Letter of Intent by _ Committee
[ ] further referral to the Committee

PREVIOUS FISCAL NOTE(S):*

NEW FISCAL NOTE(S):
Departmant Date Zeo A=A

Deartieit Date Zao hFsA
QVr/fIF- £268

[ JAPPROPRIATION - no fisal note sircluce fisal rotes acoaorpanying Governor Sl



SENATE COMMITTEE REPORT

DATE: 2/26/98 FURTHER:
DATE TURNED —
INTO OFFICE:

Judiciary Committee considered SENATE BILL NO. 190

“An Act relating to eminent domain and to negotiations to purchase property before itis taken through
eminent domain; and providing for an effective date."

Senate BiIll:
[ H same title
new title

and recommends:

[/ be replaced with CS ( ZTOQ )

[
House Bill:

[ ] adopt previous CS A , [ ] same title

rj technlcal title
[ ] attached amendment(s) L ]rew
[ J adopt Letter of Intetby Comittee
[ 1 fute i bthe Comittee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Departmant Dae Zaro HFsAl Departmat Date Zaro HsdA

QbIffiF- CttUMiWiilc* 15778

[ JAPPROPRIATION - no fial note sincluce fisal rotes accompanying Governor Shill



