


cc:Mail fo r: Senator Robin Taylor

S u b j e c t :  C S S B  190

From: d d a@ am c- e n g in e e r s . c om  (AMC  - A dam s , Dave)  at CC2M HS1  3/11/98 8:30 AM

To: S ena to r  R o b in  T ay lo r  at LAA_STAY  

To: S e n a to r_ J e r r y _ M a ck ie@ le g is . s t a t e .a k .u s  at C C2M HS1  

c c :  R e p re s e n ta t iv e _ J o e _G re e n@ le g is .s t a t e .a k .u s  at C C2M HS1

Dear S e n a t o r  Taylor:

I a m  r e q u e s t i n g  y o u r  s u p p o r t  for C S S B  190.

It is not c l e a r  w h y  C S S B  190 w a s  submitted, b u t  it a p p e a r s  to p r o v i d e  e x c e l l e n t  

N E W  p r o t e c t i o n s  to p r i v a t e  p r o p e r t y  o w n e r s  f r o m  the t a k i n g  of  e a s e m e n t s  "by the 

G o v . , for the G u v . "

In specific, l o c a l  g o v e r n m e n t  h a s  f o r  m a n y  y e a r s  n o w  b e e n  e x t o r t i n g  e a s e m e n t s  fr 
o m  p r o p e r t y  o w n e r s  for a n  e x t e n s i o n  of T H E  T O N Y  K N O W L E S  C O A S T A L  TRAIL. P e o p l e  w  

a n t i n g  to s u b d i v i d e  t h e i r  l a n d  h a v e  b e e n  d e n i e d  a  r e p l a t  w / o  'giving' a n  e a s e m e n  

t for the trail. A l l  o f  t h e s e  e a s e m e n t s  a r e  in alignment, a l o n g  a  s p e c i f i c  rout 

e.

Interestingly, the G u v ' s  hacks, c e r t a i n  m u n i - c r a t s  a n d  t h e i r  h i r e d  g u n s  (consult 

ants) a r e  T H I S  V E R Y  D A Y  d o i n g  a "study" to d e t e r m i n e  the r o u t e  o f  the "Sou t h  'Co 
astal' T r a i l . "  T h e y  h a v e  to d o  this to m e e t  the r e q u i r e m e n t s  of F e d  I S T E A  fundi 

ng. T h e y  d o n ' t  r e a l l y  t a k e  the s t u d y  s eriously. Sir, the "SCT" r o u t e  h a s  b e e n  

d e t e r m i n e d  a n d  the 'study' is a farce.

T h e  r o u t e  t h e y  w a n t  w i l l  cut t h r o u g h  the A n c h o r a g e  C o a s t a l  W i l d l i f e  R e f u g e  a n d  a 
Iso t h r e a t e n  the R a b b i t  C r e e k  R i f l e  Range. At  the sam e  time, t h e y  w i l l  b e  "taki 

ng" e a s e m e n t s  a l l  a l o n g  the b l u f f  in  o r d e r  to b u i l d  o r  a c c e s s  the trail. A D F & G  
p r o f e s s i o n a l  s t a f f  v i g o r o u s l y  o p p o s e s  a trail in the marsh, b u t  the p o l i t i c a l  ca 

rds a r e  s t a c k e d  a g a i n s t  them. R e m e m b e r  that the p r o f e s s i o n a l  s t a f f  a t  A D F & G  w o r

k for a p p o i n t e d  l e a d e r s  w h o  w o r k  for the m a n  a f t e r  w h o m  the trail is n a m e d .......
'nuf said.

It w o u l d  b e  e a s i e r  if y o u  c o n t a c t  J e f f  L o g a n  at Rep. G r e e n ' s  office. J e f f  is 10 

0% u p  to s p e e d  o n  w h a t  is g o i n g  on, h e  c a n  c o n f i r m  w h a t  I'v e  s a i d  a b o u t  the trai 
1, a n d  c a n  fill y o u  in o n  m o r e  details.

In a n y  case, p l e a s e  m o v e  C S S B  190 out of y o u r  c o m m i t t e e  w i t h  a "do p a s s "  r e c o m m e  
ndation. A n y  o t h e r  h e l p  y o u  c a n  o f f e r  to p r o t e c t  the A C W R  f r o m  i n t r u s i o n  (and 1 
oss of  u s e  as a h u n t i n g  area) a n d  p r o t e c t  the R C R R  f r o m  b e i n g  shu t  d o w n  w o u l d  be  

g r e a t l y  a p p r e c i a t e d ,  b u t  I u n d e r s t a n d  the i ssue is o u t s i d e  o f  y o u r  d i s trict.

T h a n k  y o u  
Dave A d a m s

mailto:dda@amc-engineers.com
mailto:Senator_Jerry_Mackie@legis.state.ak.us
mailto:Representative_Joe_Green@legis.state.ak.us


April 13, 1 9 9 8

T h e  H o n o r a b l e  R o b i n  Taylor 
C h a i r m a n ,  S e n a t e  Judiciary C o m m i t t e e  
T h e  State S e n a t e  
State Capitol R m  3 0  
J u n e a u  A K  9 9 8 0 1 - 1 1 8 2

R e :  C S S B  1 9 0
A n  A ct  Relating to E m i n e n t  D o m a i n

D e a r  S e n a t o r  Taylor:

T h a n k  y o u  for the opportunity to testify before ihe S e n a t e  Judiciary 

C o m m i t t e e  o n  April 8. During m y  testimony in favor of C S  S B  190, relating to 

certain a m e n d m e n t s  to A l a s k a ’s e m i n e n t  d o m a i n  laws, c o m m i t t e e  m e m b e r s  

a s k e d  t w o  questions that I could not readily a ns we r.  P l e a s e  a c c e p t  this letter to 

s u p p l e m e n t  m y  testimony a n d  provide a r e s p o n s e  to the m e m b e r s ’ inquiries.

First, d o e s  the addition of the l a n g u a g e  “property interest to b e  taken" or 

“interest in the property” a s  u s e d  in the bill e x p a n d  the right of the g o v e r n m e n t  to 

take property? I consulted with Seaiaska's legal counsel, w h o  is of the opinion 

that the references to interests in property d o  not e x p a n d  the s c o p e  of the 

g o v e r n m e n t ’s right to take property. Rather, this p h r a s e  is consistent with 

existing law, that a taking m a y  consist of s o m e t h i n g  less t han the entire fee 

sim pl e  interest in property, a n d  that s u c h  a taking should also b e  subject to just 

c o m p e n s a t i o n .  In that sense, the “interest in property" l a n g u a g e  is a nar ro wi ng  or 

clarifying phrase, a n d  simply reinforces the idea that the g o v e r n m e n t  m u s t  p a y  a
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property o w n e r  for the taking of a n y  c o m p e n s a b l e  interest in property, e v e n  if it is 

not a  c o m p l e t e  taking.

T h e  s e c o n d  issue d i s c u s s e d  w a s  w h e t h e r  similar l a n g u a g e  is contained in 

the l a w s  of other states. A s  I m e n t i o n e d  in m y  testimony, the s u g g e s t e d  

l a n g u a g e  is f o u n d  in the M o d e l  E m i n e n t  D o m a i n  C o d e .  This C o d e  is published 

b y  a  national organization o n  uniform l aws a n d  is intended to b e  a  c o n s e n s u s  of 

the best l a w s  f r o m  several jurisdictions. O u r  inquiry reveals that m a n y  states 

h a v e  a d o p t e d  e m i n e n t  d o m a i n  l a n g u a g e  that includes the "interest in property” 

clause, including particularly the states of W a s h i n g t o n ,  California, a n d  O r e g o n .  

Accordingly, it is S e a l a s k a ’s position that adoption of the r e c o m m e n d e d  

a m e n d m e n t s  w o u l d  bring A l a s k a ’s e m i n e n t  d o m a i n  law m o r e  in line with the trend 

in the United States. A t t a c h e d  are e x a m p l e s  f r o m  the M o d e l  C o d e  a n d  f r o m  the 

three states m e n t i o n e d  abo ve .

T h a n k  y o u  for the opportunity to testify before the C o m m i t t e e ,  a n d  for 

allowing m e  to e x p a n d  o n  that testimony b y  this letter.

Senator Robin Taylor

April 13, 1998
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Sincerely,

S E A L A S K A  C O R P O R A T I O N

Richard P. Harris 
Senior V ice President 
Natural R e s o u r c e s

cc: Senate Judiciary Committee
Sam Kito
Robert W. Loescher, President and Chief Executive Officer 
Senator Jerry Mackie



ULA EM DOMAIN s 404 
Model Eminent Domain Code § 404

Page I

UNIFORM LAWS ANNOTATED 
UNIFORM LAW COMMISSIONERS' MODEL EMINENT DOMAIN CODE 1974 ACT 

ARTICLE IV. COMMENCEMENT OF ACTION BY CONDEMNOR
Copr. (C) West Group 1997. All rights reserved. Official Text and 

Comments Reproduced with Permission of the National 
Conference of Commissioners on Uniform State Laws.

Current through Annual Meeting Nat Conf 
of Commissioners Unif State Laws (8/96).

§ 404. [Contents of Complaint],

(a) In addition to other allegations required or permitted by law, the complaint shall:

(1) designate as a plaintiff each person on whose behalf the property is sought to be taken;

(2) name as defendants all persons who to the plaintiff's knowledge are owners of or who have or claim any 
interest in the property sought to be taken; defendants whose names are not known may be included under the 
designation "unknown claimants’;

I (3) contain a legal description of the property and of the interest therein sought to be taken; and

(4) allege the basis of the plaintiff's right to take the property by eminent domain and maintain the action,
including (i) a reference to the plaintiff's legal authority to take the property; and (ii) a statement of the purpose 
for which the property is sought to be taken.

(b) If a plaintiff claims any interest in the property sought lo be taken or that the property is devoted to a public 
use, the complaint must describe that interest or public use.

(c) For purposes of information and notice, the complaint shall be accompanied by a map or diagram portraying 
as far as practicable the property sought to be taken and the property that will be affected by the taking, showing
their location in relation to the project for which the property is to be taken.

< General Materials (GM) - References, Annotations, or Tables >

C O M M E N T

1986 Main Volume

Section 404 describes the essential minimum contents of the complaint in a condemnation action. A complaint 
(hat docs not contain all of the elements provided in this section is subject to preliminary objection. See Section 
502. Allegations not required by Section 404 (e.g., market value; necessity for the taking) may, but need not, be 
made.

Under Subsection (a)(1), each condemnor must be identified, since this information may be relevant to the issue 
of the right to exercise the power of eminent domain. For example, if a joint and cooperative condemnation 
action is brought by agreement between different agencies, each condemnor must be named as a plaintiff. 
Similarly, a condemnor taking property to convey it to a specific private developer, in furtherance of an 
authorized community redevelopment project, must designate the person for whose benefit the plaintiff is 
condemning the property.

Under Subsection (a)(2). the complaint is required to name as defendants all persons who are known or believed 
to be owners of or to have or claim any interest, including a lien or other security interest, in die property sought

C opr. ©  W est 1998 N o C laim  to O rig. U .S. Govt. W orks



U LA  EM  D O M A IN  s 404 Page 2

to be taken by the condemnor. Under this rule, it would not be necessary to join a lessee if the plaintiff seeks to 
take the property "subject to" the lease, for the lessee's interest would not be described in the complaint as 
property sought to be taken. Since persons who have an interest in the property, but who are not named and 
served with process either personally or constructively, ordinarily are not bound by the judgment, this rule permits 
the condemnor to secure full title without collateral litigation.

Subsection (a)(3) requires a "legal" description of the property sought to be taken. Present practice in this regard 
varies from state to state; the Code seeks to provide a uniform rule of accurate description as a means for giving 
the defendants notice of the scope of the take. In this respect, notice through the pleadings is deemed more 
efficient than to rely on discovery, as in other civil litigation. The complaint is not required to describe the 
interest which each defendant has or claims in the property; specification of the defendants' individual interests is 
a matter for their several responses. The complaint is sufficient if it merely alleges that each defendant has or 
claims to have some interest in the property described.

Clauses (i) and (ii) of Subsection (a)(4) require allegations of legal authority and purpose in order to show the 
plaintiff's right to take. Since there may be many different statutory provisions of varying scope that relate to the 
right to take, specification of the source of authority and public use claimed by the condemnor should assist in 
reducing the number of unnecessary challenges to the right to take by clarifying that issue from the inception of 
the action. Compare Section 310(a) (similar requirement for condemnation authorization).

Subsection (b) is intended to provide notice of any claim by the condemnor of an existing interest in the property, 
and of any issue of "higher public use" arising from die fact that the property sought to be taken is already 
devoted to public use.

Subsection (c), requiring a map or diagram to be annexed to the complaint, is designed for informational 
assistance only. Practice currently varies in this regard, with some states requiring a map, others making no such 
requirement, and still others requiring a map to be filed and made available for examination to interested parties. 
Since a well prepared map may explain graphically and give better notice than a legal description of the property 
which the plaintiff seeks to take, or which may be affected by the taking, its attachment to the complaint is 
required. The map or diagram, however, need only attempt to portray the property sought to be taken "as far as 
practicable" thereby recognizing that certain interests, such as mineral or water rights, air rights, or development 
easements, may not be capable of fully accurate representation by cartographic means. The map or diagram, as 
part of the complaint, is subject to amendment as are other pleadings; and it may constitute an admission of the 
plaintiff to the same extent as oilier parts of the complaint.

This section does not prescribe an explicit rule for designating condemnces whose interests may be affected by 
death, pendency of probate proceedings, or other analogous circumstances. The determination of who should be 
named as a defendant in an action affecting the property of a decedent, or property under guardianship, 
conservatorship, or included within a trust, should be conformed to the requirements of acceptable title practice in 
the state where the action is pending. The appointment of a guardian or oilier representative for a minor, an 
incompetent person, or some other similarly situated condcmnee, is also left to local practice and procedure.

LIBRARY REFERENCES

1986 Main Volume

Eminent Domain <S=U91(1) to (8).
Pretrial Procedure <®=7650.
CJ.S. Pleading § 457 et seq.
C.J.S. Eminent Domain § 251 et seq.

NOTES OF DECISIONS
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U LA  EM  D O M A IN  s 404 P ag e  3

P a r tie s 1

1 . P a r t ie s

Where rights of those owning dominant tenements 
in right-of-way across lot were not obstructed in any 
way by condemnation of small, noncontiguous 
portion of lot, they did not have to be joined as 
necessary and indispensible parties in condemnation

proceeding. Weldon v. State, Ala.Civ.App. 1985, 
495 So.2d 1113, affirmed as modified 495 So.2d 
1121.

Model Eminent Domain Code § 404 

ULA EM DOMAIN § 404 

END OF DOCUMENT
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ULA EM DOMAIN s 103 
Model Eminent Domain Code § 103
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UNIFORM LAWS ANNOTATED 
UNIFORM LAW COMMISSIONERS' MODEL EMINENT DOMAIN CODE 1974 ACT 

ARTICLE I. GENERAL PROVISIONS AND DEFINITIONS
Copr. (C) West Group 1997. All rights reserved. Official Text and 

Comments Reproduced with Permission of the National 
Conference of Commissioners on Uniform State Laws.

Current through Annual Meeting Nat Conf 
of Commissioners Unif State Laws (8/96).

§ 103. [Definitions].

As used in this Act:

(1) "action" means condemnation action;

(2) "appraisal" means an opinion as to the value of or compensation payable for property, prepared by or under 
the direction of an individual qualified by knowledge, skill, experience, training, or education to express an 
opinion as to the value of property;

(3) "business" means a lawful activity, whether or not for profit, other than a farm operation, conducted 
primarily for the purchase, sale, lease, rental, manufacture, processing, or marketing of products, commodities, 
or other property, or for providing services;

(4) "condemn" means to take property under the power of eminent domain;

(5) "condemnation action" includes all acts incident to the process of condemning property after commencement 
of suit;

(6) "condcmnee" means a person who has or claims an interest in property that is the subject of a prospective or 
pending condemnation action;

(7) “condemnor" means a person empowered to condemn;

(8) "costs" means the reasonable fees, charges and expenses necessarily incurred in an action, including the fees 
and charges of expert witnesses, the cost of transporting the coun and jury to view the premises, and other 
recoverable costs;

(9) "court" means a | | coun of this state, and includes, when the context requires, any [judge] [justice] of the
court;

(10) "crops" means any form ol vegetation intended to be removed and used or sold for commercial purposes, 
including grass, flowers, fruits, vegetables, trees, vines, and nursery stock;

(11) "farm operation" means any activity conducted primarily for the production of one or more agricultural 
products or commodities, including timber, for sale or home use, and customarily producing those products or 
commodities in sufficient quantity to be capable of contributing materially to the operator's support;

(12) "improvement" includes any building or structure, and any facility, machinery, or equipment that cannot be 
removed from the real property on which it is situated without su'u m c :-.:;;;! ri-mare to i.V renl prr- cny or other 
substantial economic loss;

(13) "lien" means a security interest in property arising from contract, mortgage, deed or trust, statute, common

Copr. C  West 1998 No C laim  to O rig. U .S. Govt. W orks



law, equity, or creditor action;

(14) "litigation expenses" means the sum of the costs, disbursements, and expenses, including reasonable 
attorney, appraisal, and engineering fees, necessary to prepare for anticipated or participation in actual court 
proceedings;

(15) "local public entity" means a public entity other than the State;

(16) "person" includes a natural individual, partnership, corporation, association, other legal or fiduciary entity, 
and a public entity;

(17) "personal property" means any property other than real property;

| (18) "property" means an interest in real or personal property under the law of this State;

(19) "real property" means land and any improvements upon or connected with land; and includes an easement, 
servitude, or other interest therein; and

(20) "work" includes construction, alteration, repair, remodeling, excavation, demolition, rehabilitation, 
relocation and landscaping.

< General Materials (GM) - References, Annotations, or Tables >

COMMENT

1986 Main Volume

The definitions in the Uniform Code are designed to carry out the purpose of die Cotie to make uniform the 
eminent domain procedures of the enacting state in all condemnation actions by eid.cr public or private 
condemnors.

The pivotal term "property" is defined in paragraph (18) to include "any interest" in real or personal property. 
This terminology is intended to be accorded a broad interpretation so that it is coextensive with the state law of 
property and, if state law admits, will include such interests as air rights, subsurface rights, mineral interests, 
estalc.s in submerged lands, water rights of any character, flowagc or flooding easements, easements or servitudes 
for aircraft noise or operations, rights or permits for the temporary use and occupancy, franchises, rights to limit 
land use and development, leaseholds, liens, future iniercsts, copyrights, etc.

LIBRARY REFERENCES

1986 Main Volume

Eminent Domain © I  cl seq.
Statutes <®=3179.
C.J.S. Eminent Domain §§ 1,2.
C.J.S. Statutes § 315.

NOTES OF DECISIONS

"Condemnor" I 1. "Condemnor"
"Taking" 2

"Condemnor," within meaning of Eminent Domain 
Code, could be "empowered tocondcmn" pursuant to statutes authorizing pipeline companies to acquire by

U LA  EM  D O M A IN  s 103 P ag e  2
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U LA  EM  D O M A IN  s 103 Page 3

condemnation rights of way for pipelines. Walker v. Gateway Pipeline Co., Ala. 1992, 601 So.2d 970.

2. "Taking"

Although regulations which do not physically invade private property may be considered "taking" under Fifth 
Amendment, "taking" is more likely to be found where government action is physical invasion. Jones Truck 
Lines, Inc. v. Price Rubber Corp., M.D.Ala.1995, 182 B.R. 901.

In determining whether government action constitutes "taking" under Fifth Amendment, court looks to economic 
impact of regulation on claimant and extent to which action interferes with investment-backed expectations. Jones 
Truck Lines, Inc. v. Price Rubber Corp., M.D.Ala. 1995, 182 B.R. 901.

Government action which is not reasonably related to proper purpose is insufficient, by itself, to constitute 
taking; deprivation of all beneficial use of property is required. Estate and Heirs of Sanchez v. County of 
Bernalillo, N.M. 1995, 902 P.2d550. 120 N.M. 395.

Model Eminent Domain Code § 103 

ULA EM DOMAIN § 103 

END OF DOCUMENT

Copr. ©  West 1998 No C laim  to O rig . U .S. Govt. W orks



8.(18.100 Title 8 RCW: Eminent Domain < A  ̂  -fa r\

[ 8.08.100 M o d e  of appropriation. T h e  r ig h t  o f  
em inent domain for the purposes intended in R C W  8.08.090 
through 8.08.130 is hereby extended to all count ies in this 
state and every such county for any purpose o f  condem na ­
t ion. appropr ia t ion or d ispos it ion such as is m en t io ned  in 
R C W  8.08.090 is he reby  authorized and empowered to 
condemn and appropriate all necessary lands and all rights, 
properties and interests in or appurtenant to land under the 
same procedure as is or shall be provided by the laws o f  this 
state for the case o f  any s im i la r  condemnat ion or appropr ia ­
tion by other corporations. 11895 c 2 § 3; R R S  § 903.)

. 8.08.110 Tax le vy  to pay  costs. The  board o f  county 
comm iss ioners is hereby authorized and empowered in  aid 
o f  the powers granted or prescribed in R C W  8.08.090 to 
levy, annua l ly , a lax as large as may be necessary, but not 
exceed ing  the rate o f  one m i l l  on the do l la r , upon a l l  the 
taxab le  p rop e r ly  in  the co u n ty ,  such tax to be assessed, 
le x ie d  and c o l l e c t e d  at the same t im e  a n d  in  Ih e  sam e 
m a n n e r  as taxes  fo r  g e n e ra l  c o u n t y  p u r p o s e s ,  but the 
pioeeeds o f  said taxes, when collected, shall constitute and 
he a spe c ia l  f u nd , a p p l i c a b le  s o le ly  to Ih e  cost o f  such 
condemnat ion , appropriat ion or dispos it ion, as is ment ioned 
m R C W  8,08.090. and the expenses inc ident thereto. 11895 
c 2 § 2; R R S  § 902.|

8.08.120 Indebtedness is for genera l coun ty  p u rp o s ­
es. A n y  c o u n t y  p u rpo se  m e n t io n e d  in  R C W  8.08.090 
i lu o ugh  8.08.130 shall he deemed and he ld to be a general 
county purpose and any indebtedness contracted or to he 
con t ra c ted  t h e re fo r  s h a l l  he d e em ed  and h e ld  to be an 
indebtedness for general county purposes, and all the provi- 
moiis o f  law o f  this state relative to indebtedness for general 
county purposes or the contracting o f  such indebtedness or 
the bonds for fund ing the same shall be deemed app l icab le  
io  any indebtedness contracted or lo  be contracted or any 
bonds issued by any county under R C W  8.08.090 through 
S.ttS. 130. but the accounts o f  the county w ith  respect to the 
i c c e ip t s  a nd  d is b u r s em e n t s  o f  a l l  m o n e y s  r e c e i v e d  or 
d is b u rs ed  by the c o u n t y  u nd e r  the p r o v is io n s  o f  R C W  
s 08.090 through 8.08.130 shall , for each condemnat ion , ap­
propriation and disposit ion, be so kept as to c learly and fully 
e x h ib i t  such accoun ts  separate and apart f rom  the o ther 
accounts o f  the county, 11895 c 2 § 4. RRS  $ 904.|
/ '. i t ' / ;, niiiiriuis oml uiilrfrln'iu" lu lr  ., y  f/C M

8.08.130 L im it a t io n .  Any condemnat ion , appropr ia ­
t io n  o r  d is p o s i t i o n  in te nd ed  in  R C W  8.08.090 th ro u g h  
s 118,130 s h a l l  he d e em e d  and  h e ld  to he for a c o u n ty  
puqmsti and pub l ic  use w i ih in  the meaning o f  R C W  8.0X.090 
i l inm g h  8.08.130 when it is directly or ind irect ly , approx i­
mately or remote ly lor the general benefit or welfare o f  the 
..m inty or o f  the inhabitants thereof, or when it is otherw ise 
w ith in  the m ean ing  o f  the phrase "lor a county purpose" as 
occurr ing in the Const itu t ion ot this state. |IX95 c 2 § 5; 
RRS * 905.1

I
8.08.140 C o n d em n a t io n  for m i l i t a r y  purposes . Sec

R C W  8.04.170.

8.08.141 Condemnation for military purposes—  
Construction. See R C W  8.04.180.

8.08.150 Appointment of guardian ad litem for 
minors, alleged incapacitated persons— Protection of 
interests. Sec R C W  8.25.270.

Chapter 8.12 

EMINENT DOMAIN RY CITIES

S e c t io n s
C O N D E M N A T IO N

8 . 1 2 . 0 1 0  " C i t y ”  d e f in e d
8 . 1 2 . 0 2 0  O th e r  te rm s  d e f in e d
8 . 1 2 . 0 2 0  C o n d e m n a t io n  a u th o r iz e d — P u rp o s e s  e n u m e ra te d .
8 . 1 2 . 0 4 0  O rd in a n c e  l o  s p e c i fy  m e th o d  o f  p a y m e n t— L im it a t io n s .
8  12 . 0 5 0  P e t i t io n  f o r  c o n d e m n a t io n .
8 . 1 2 . 0 6 0  C o n te n ts  o f  p e t it io n
8  1 2 .0 7 0  S u m m o n s — S e r v ic e .
8  1 2 . 0 8 0  S e r v ic e  w h en  s la te  o r  c o u m y  la n d s  a re  in v o lv e d .
8 . 1 2 . 0 9 0  W a iv e r  o f  j u r y — A d ju d ic a t io n  o f  p u b lic  u s e — P ro c e d u re .
8 . 1 2 . 1 0 0  T r i a l— J u ry — R ig h t  i o  s e p a ra te  ju r i e s .
8 . 1 2 . 1 2 0  In te re s te d  p a n y  m a y  b e  b ro u g h t  in .
8 . 1 2 . 1 2 0  J u r y  m a y  v ie w  p re m is e s
8  12  1 4 0  D am a g e s  t o  b u i ld in g — M e a s u re ,
8 . 1 2 . 1 5 0  S e p a ra te  f in d in g s  w h e re  th e re  a re  s e v e r a l in t e re s t s —

In te rp le a d e r  o f  a d v e r s e  c la im a n t s .
8  1 2 . 1 6 0  V e rd ic t— N e w  I n a l— C o n t in u a n c e — N ew  s u m m o n s .
K 1 2 . 1 7 0  C h a n g e  o f  o w n e r s h ip — P o w e r s  o f  c o u n .
8 . 1 2 . 1 9 0  F in d in g s  b y  ju r y .
8  1 2 . 2 0 0  J u d g m en t— A p p e l la te  r e v i e w — P a y m e n t  o f  a w a rd  i n lo  c o u rt .
8  1 2 . 2 1 0  T i t le  v es ts  u p o n  p a y m e n t .

P A Y M E N T  F O R  IM P R O V E M E N T
8  1 2  2 2 0  P a ym e n t f r o m  g e n e ra l fu n d .
S 1 2 . 2 2 0  P a y m e n t  b y  s p e c ia l a s s e s sm e n t .
8 . 1 2  2 4 0  P e t i t io n  f o r  a s s e s sm e n t— A p p o in tm e n t  o f  c o m m is s io n e r s .
8  1 2  2 5 0  A d v a n c em e n t  f r o m  g e n e ra l fu n d s  a g a in s t  a s s e s sm e n ts .

A S S E S S M E N T S — IM M E D IA T E  P A Y M E N T
8  12 2 6 0  A p p o in tm e n t  o f  b o a id  o f  e m in e n t  d o m a in  c o m m is s io n e r s —  

T e rm s  o f  o f f i c e  
8  1 2 . 2 7 0  O a lh  o f  c o m m is s io n e r s — C o m p e n s a t io n
8  1 2 . 2 8 0  D u t ie s  o f  c o m m is s io n e r s — A s s e s sm e n t  o f  b e n e f i t s —

A p p o r t io n m e n t  
8  1 2 . 2 9 0  A ss e s sm en t r o l l
8  1 2 . 2 0 0  H e a r in g  o n  a s s e s sm en t r o l l— N o t ic e .
8  1 2  2 1 0  P r o o f  o f  s e rv ic e .
8  12 2 2 0  C o n t in u a n c e  o f  h e a r in g
8 . 1 2  2 2 0  O b je c t io n s  l o  a s s e s sm en t r o l l
8  1 2 . 2 4 0  M o d i f ic a t io n  o f  a s s e s sm en t
8  12 2 5 0  J u d g m en t , e f f e c t— L ie n
8  1 2 . 2 6 0  C e r t i f ic a t io n  o f  r o l l  l o  t re a s u re r ,
8  1 2 . 2 7 0  T re a s u re r ’ s n o t ic e  l o  p a y  w h e n  a s s e s sm e n t s  im m e d ia t e ly

p a y a b le .
8  12 2 8 0  N o t ic e  b y  m a i l— P e n a l ly  f o r  d e fa u l t .

I IO N D S — IN S T A L L M E N T  P A Y M E N T
8  1 2 .2 9 0  l lo n d s  a u th o r iz e d
8  12 41X1 M a tu r i t y — In le r e s t— P a y n fc n l
8  12 4 1 0  S a le — A p p lic a t io n  o f  p ro c e e d s
8  12  4 2 0  In s ta l lm e n t  p a y m e n t  o f  a s s e s sm e n ts
8 . 1 2 . 4 2 0  N o t ic e  l o  p a y — D u e  d a te  o f  in s t a l lm e n t s — P e n a lt y — In le re s t .
8  1 2 4 4 0  l i o n d  o w n e r  m a y  e n fo r c e  c o l le c t i o n .
8  1 2  4 5 0  B o n d h o ld e r 's  re m e d y  lim i te d  l o  a s s e s sm e n ts
8  1 2 . 4 6 0  P a ym e n t o f  b o n d s— C a l l—  N o t ic e .

D E L IN Q U E N C Y — R E D E M P T IO N
8  1 2 . 4 7 0  E n fo rc e m e n t  o f  c o l le c t i o n — In te re s t  o n  d e l in q u e n c y .
8 . 1 2 . 4 8 0  A s s e s sm en t fu n d  i o  t v  k e p i s e p a ra te .
8.12.490 R e c o rd  o f  p a y n v n l  a n d  r e d e m p t io n

I title 8 RCW— page K| (1996 Ed)
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Rights Included in Grant or Eminent Domain Authority

§ 1240.110. Interests in property which may be acquired
§ 1240.120. Property necessary to carry out principal purpose; Acquisition with 

intent to sell or otherwise dispose of property 
§ 1240.125. Local public entities; Property outside territorial limits; Purpose of 

acquisition
§ 1240.130 Acquisition of property by other means
§ 1240.140. Joint exercise of power by public agencies
§ 1240.150. Acquisition of remainder of property
§ 1240.160. Authorizations distinct and separate

C o lla te r a l References:
29 Cat Jur 3d Em in en t D om a in  § 5
19 C a l P ractice R es . C h  38b, Em in e n t D o m a in  P roceed ing .

( § 1240.110. [Interests in property which may be acquired]
(a) Except to the extent limited by statute, any person authorized to 
acquire property for a particular use by eminent domain may exercise

I the power of eminent domain to acquire any interest in property 
\ necessary for that use including, but not limited to, submerged lands, 
rights of any nature in water, subsurface rights, airspace rights, 
flowage or flooding easements, aircraft noise or operation easements, 
right of temporary occupancy, public utility facilities and franchises, 
and franchises to collect tolls on a bridge or highway.

(b) Where a sti.tute authorizes the acquisition by eminent domain 
only of specified interests in or types of property, this section does not 
expand the scope of the authority so granted.

Added  S lats 1975 ch 1275 § 2. opera tive  J u ly  1. 1976.

P rio r Law :

(a) F o rm er § 1239. as enacted 1872, am ended  by Code A rndts 1873-74 ch  383 § 161, Stats 
1911 ch  356 § I, Stats |9 |3  ch  394 § 1. Stats 1949 c li 978 § 1.

(b) F o rm er § 1240 sunds I, 7. 8. as enacted 1872, am ended by Stats 1901 ch 144 § I, Stats 
1905 c l i 124 § 1, Stats 1907 ch  271 § I . Stats 1911 ch 115 § I , ch  358 § 1. Stats 1913 ch 292 
§ 1, Stats 1915 ch  429 § I . Stats 1933 ch  465 § 1. S lats 1967 ch 751 § 1.

44
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C i t a t i o n  S e a r c h  R e s u l t  R a n k  30 of 58 D a t a b a s e

OR ST s 3 6 6 . 3 4 0  O R - S T - A N N

O.R.S. § 3 6 6 . 3 4 0

T E X T
1 9 9 6  O R E G O N R E V I S E D  S T A T U T E S  

T I T L E  31. H I G H W A Y S ,  ROADS, B R I D G E S  A N D  F E R R I E S  
C H A P T E R  366. S T A T E  H I G H W A Y S  

S T A T E  H I G H W A Y S
COPR. ©  1 9 9 6  b y  S T A T E  O F  O R E G O N  L e g i s l a t i v e  C o u n s e l  C o m m i t t e e  

C u r r e n t  t h r o u g h  E n d  of 1995 Sp. Sess.

366.340. A c q u i s i t i o n  of r e a l  p r o p e r t y  g e n e r a l l y .

The d e p a r t m e n t  may acquire by purchase, agreement, donation o r  b y  exercise of 

the power of  eminent domain real property, or any right or interest therein, 
including any easement or right of access, deemed n e c e s s a r y  for:

(1) C o n s t r u c t i o n  of shops, e q u i p m e n t  sheds, o f f i c e  b u i l d i n g s ,  m a i n t e n a n c e  
sites, p a t r o l m e n  a c c o m m o d a t i o n s ,  s n o w  fences, q u a r r y  sites, g r a v e l  pits, s t o r a g e  
sites, s t o c k  p i l e  sites, w e i g h i n g  s t a t i o n s  a n d  b r o a d c a s t i n g  s t a t i o n s .

(2) A p p r o p r i a t i o n ,  a c q u i s i t i o n  or m a n u f a c t u r e  of r o a d - b u i l d i n g  m a t e r i a l s ,  

a p p r o a c h  or h a u l i n g  roads, c o n n e c t i n g  roads, f r o n t a g e  road, h i g h w a y  d r a i n a g e  and 

d r a i n a g e  t u n n e l s .
(3) M a i n t e n a n c e  of an u n o b s t r u c t e d  v i e w  of a n y  s t a t e  h i g h w a y  so as to p r o v i d e  

for the s a f e t y  of the t r a v e l i n g  p u b l i c .
(4) A n y  o t h e r  u s e  or p u r p o s e  d e e m e d  n e c e s s a r y  for c a r r y i n g  o u t  the p u r p o s e s  of 

this Act.
(5) E l i m i n a t i o n  or p r e v e n t i o n  of h a z a r d o u s  or u n d e s i r a b l e  p o i n t s  o f  e n t r y  from 

a d j a c e n t  p r o p e r t y  to s t a t e  h i g h w a y s .

C R E D I T

(Amended b y  19 5 3  c. 252 § 2)

< G e n e r a l  M a t e r i a l s  (GM) - R e f e r e n c e s ,  A n n o t a t i o n s ,  or T a b l e s >

NOTES, R E F E R E N C E S ,  A N D  A N N O T A T I O N S

NOTES, R E F E R E N C E S ,  A N D  A N N O T A T I O N S  

3 6 6 . 3 4 0

N O T E S  O F  D E C I S I O N S
P r o p o s e d  use of p r o p e r t y  a c q u i r e d  b y  c o n d e m n a t i o n  n e e d  n o t  be l a w f u l  u s e  at 

time of a c q u i s i t i o n .  O r e g o n  D e p a r t m e n t  of T r a n s p o r t a t i o n  v. S c h r o c k  Farms, 140 

Or A p p  140, 914 P 2 d  1 1 1 6  (1996)

0. R. S. § 3 6 6 . 3 4 0  
OR ST § 3 6 6 . 3 4 0  
END O F  D O C U M E N T

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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S e n a t o r  Terry  M a ck ie
ALASKA STATE LEGISLATURE

SPONSOR STATEMENT 

SB 190, Require Negotiations Prior to Eminent Domain Taking.

I introduced SB 190 to bring fairness and expediency to state and municipal government 
actions which require the acquisition of private land for public purposes. The usual 
practice is to acquire private property through condemnation proceedings. This is a process 
where the governmental entity exercises the power of eminent domain to take the property 
and compensate the owner with or without the private owner’s consent or agreement. The 
only recourse for an unwilling owner is to challenge in court the validity of the taking’s 
public purpose and the amount of compensation. In most cases the court’s consideration is 
principally to determine the appropriate level of compensation. For both the governmental 
entity and the private property owner, this can be an expensive and time consuming 
procedure. For many landowners the prospect of contesting a condemnation proceeding in 
court is often beyond the landowner’s financial abilities to pursue. In these situations, the 
landowner is at the mercy of the governmental entity, the extent of its property desires, and 
its method of determining compensation.

SB 190 would simply require that, prior to condemnation, a “reasonable and diligent” 
effort is made to purchase private property through negotiations with the property owner.
At least 23 states have similar requirements.

mailto:SenatorJerry_Mackic@lcgis.state.ak


Issue: Should the State be Required to Undertake 

Good Faith Negotiations With a Private Landowner 

Before Taking Property by 

Eminent Domain (SB 190)

Description of the Issue: Should the State of Alaska be required io conduct good faith
negotiations with a private landowner before initiating eminent 
domain proceedings against that landowner?

Discussion of the Issue: At least 23 states require that the State, before taking property
through eminent domain, make a good faith effort to acquire the 
property by consensual purchase. And, the drafters of the 
Uniform Eminent Domain Code recommend such a requirement 
in model state legislation. Although Alaska agencies will often 
undertake negotiations as a matter of practice, there is no current 
requirement in Alaska law that they do so.

A “good faith negotiations” requirement sets a cooperative tone 
in the state’s dealings with its private sector. Moreover, 
supporters believe that it minimizes the likelihood of contested 
litigation, since the government and the private party begin their 
relationship as negotiators rather than adversaries.

Moreover, because the clause is common, there is considerably 
judicial precedent giving tie  clause a common sense 
interpretation. No prolonged face-to-face negotiations are 
required. A reasonable offer, based on full disclosure, and a 
willingness to consider timely counteroffers, is sufficient. And, 
the requirement does not apply where it is not practical-such as 
where the owner can’t be found, or is incapable of conveying 
title.

Recommendation: In a state with so limited a private property base, the use of eminent
domain should be a last resort in Alaska. SB 190 would 
establish precisely such a policy by requiring that a good faith 
effort to purchase be made before property is involuntarily taken. 
The bill would also require the state to justify the particular 
interest in the property taken, in order to avoid a more intrusive 
interest being taken than is necessary to accomplish the state’s 
goal.

SUPPORTING

DOCUMENTS



A p p e n d i x  A : T h e  R e q u i r e m e n t  t o  N e g o t i a t e  i n  O t h e r  S t a t e s  

S ta te  C ita tio n  L a n g u a g e

.v:

: I

7. \

Model
Eminent
Domain
Code

Alabama

Colorado

Connecticut

Uniform Law 
Commissioner’s 
Model Eminent 
Domain Code 
1974 Act 
§306

Ala. Code 
§18-1A-22

Colo. Rev. Stal. 
§38-1-102

Conn. Gen. 
Stat. 
§48-12

Except as provided in Section 308, an 
action to condemn property may not be 
maintained over timely objection by the 
owner unless the condemnor made a 
good faith effort to acquire property by 
purchase before commencing the 
action.

Before commencing a condemnation 
action, the condemnor shall establish an 
amount based on an appraisal which it 
believes to be just compensation 
therefor and promptly shall submit to 
the owner an offer to acquire the 
property for the fu ll amount so 
established. The amount shall not be 
less than the condemnor's established 
amount o f just compensation for the 
property.

In all cases where the right to take 
private property for public or private 
use without the owner's consent... is 
conferred by general laws... and the 
compensation to be paid for, in respect 
o f property sought to be appropriated or 
damaged for the purposes mentioned, 
cannot be agreed upon by the parties 
interested; or in the case the owner o f 
the property is incapable o f consenting, 
or his name or residence is unknown, 
or he is a nonresident o f the state, it is 
lawful for the party authorized to take or 
damage the property lo apply to the 
judge....

The procedure for condemning land or 
other property for any o f the purposes 
specified in sections..., i f  those desiring 
to take such property cannot agree with 
the owner upon the amount to be paid 
him for any property taken, shall be as 
follows:



Idaho Idaho Code
§7-707(6)

Illinois HI. Rev. Stat.
§5/7-102

Indiana Ind. Code
§32-11-1-1

The complaint [for condemnation]  must 
contain:

(6) In all cases where the owner o f the 
lands sought to be taken resides in the 
county in which said lands are situated, 
a statement that the plaintiff has 
sought, in good faith, to purchase the 
lands so sought to be taken, or settle 
with the owner fo r  the damages which 
might result to his property from the 
taking thereof, and was unable to make 
any reasonable bargain therefor, or 
settlement o f  such damages, but in all 
other cases these facts need not be 
alleged in the complaint, or proved.

M ere the right to lake private property 
for public use... has been heretofore and 
shall hereof er be conferred by general 
law or special charter... and the 
compensation to be paid for or in 
respect o f  the property sought to be 
appropriated or damaged fo r  the 
purposes mentioned cannot be agreed 
upon by the parties interested, or in 
case the owner o f the property is 
incapable o f consenting, or the owner's 
name or residence is unknown, or the 
owner is a nonresident o f the state, the 
party authorized to take or damage the 
property...may apply to the circuit 
court...

Before proceeding lo condemn, such 
person, corporation or other body may 
enter upon any land for the purpose o f  
examining and surveying the property 
sought to be appropriated or right 
sought to be acquired; and shall make 
an effort to purchase for the use 
intended such lands, right-of-way, 
easement or other interest therein or 
other property or right.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
PAGE 2



Kentucky Ky. Rev. Whenever any condemnor cannot, by 
Stat. Ann. agreement with the owner thereof,
§ 4 1 6 .5 5 0  acquire the property right, privileges or

easements needed... the condemnor may 
condemn such property... It is not a 
prerequisite to an action to attempt to 
agree with an owner who is unknown 
or who, after reasonable effort, cannot 
be found within the state or with an 
owner who is under a disability.

Michigan Mich. Com p. Except as provided in section 25(4), 
Law s § 2 1 3 .5 5  before initiating negotiations for the 

purchase o f property, the agency shall 
establish an amount which it believes to 
be just compensation and promptly 
shall submit to the owner a good faith 
offer to acquire the property for the fu ll 
amount so established... I f  an agency is 
unable to agree with the owner for the 
purchase o f the property, after making 
a good faith written offer to purchase 
the property, the agency may file a 
complaint for the acquisition o f the 
property in the circuit court in the 
county in which the property is located.

Missouri M o. Rev. In case land, or other property, is 
Stal. sought to be appropriated... and such

§ 5 2 3 .0 1 0  corporation and the owners cannot
agree upon the proper compensation to 
be paid, or in the case the aimer is 
incapable o f contracting, be unknown, 
or be a nonresident o f the state, such 
corporation may apply to the circuit 
court...

N e b r a s k a  Neb. Rev. I f  any condemnee shall fa il to agree 
Slat. with the condemner with respect to the

§ 7 6 -7 0 4  acquisition o f property sought by the
condemner, a petition to condemn the 
property may be filed by the condemner 
in the county court o f the county where 
the property or some part thereof is 
situated.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
PAGE 3



New
Ham pshire

N .H . R ev . Stat. Before making the offer provided for
Ann , § 4 9 8 -A :4  in paragraph II, the condemnor shall

make reasonable efforts to negotiate 
with the condemnees or their personal 
representatives for the purchase o f  
the property, but failure to confer or 
negotiate shall not be a defense to 
condemnation o f the property.

...No property shall be taken unless 
the condemnor shall serve upon the 
condemnee a written notice o f  offer to 
purchase...

SMIlfE

New Jersey N .J . R ev . Stat. 
§ 2 0 :3 -5

New
Mexico

N .M . S lat. Ann. 
§ 4 2 A - i - 4

...[wjnencver any 
have determined to acquire land or 
other property pursuant to law... but 
cannot acquire title thereto or 
possession thereof by agreement with 
a prospective condemnee, whether by 
reason o f disagreement concerning 
the compensation to be paid or fo r  
any other cause... the condemnation o f 
such property... shall be governed... in 
the manner provided by this act;.

A condemnor shall make reasonable 
and diligent efforts to acquire 
property by negotiation.

New York N Y .  E m . D om . The condemnor shall make a written 
Law  § 3 03  offer to acquire the property fo r one 

hundred per centum o f the valuation 
so established. In no event shall such 
amount be less than the condemnor's 
highest approved appraisal 
Wherever practicable, the condemnor 
shall make the offer prior to 
acquiring the property, and shall also, 
wherever practicable, include within 
the offcran itemization o f the total 
direct, the total severance or 
consequential damages and benefits as 
each may apply to the property.
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.-■'..'A, North
Dakota

N.D. Cent. C ode
§32-15-06.1

A condemnor shall make every 
reasonable and diligent effort to 
acquire property by negotiation.

Ohio O h io  Rev . C od e
Ann  § 1 6 3 ,0 4

Oklahoma 0kla-Suu- 
tit. 27. §13

Appropriation shall be made only 
after the agency is unable to agree, 
for any reason, with the owner...or 
when any owner is incapable o f 
contracting...or is unknown, or is 
not a resident o f  this state, or his 
residence is unknown to the agency 
and cannot with reasonable 
diligence be ascertained.

Every reasonable effort shall be 
made to acquire, expeditiously, 
real property by negotiation.

Oregon 0 r - R cv - S‘at- ...[T]he condemnor shall...attempt
§ 3 5 .2 3 5  to agree with the owner with

respect to the compensation to be 
paid therefor, and the damages, i f  
any, for the taking thereof.

Texas Tex. Prop. Code 
Ann. §21.012

I f  the United States, [or] this 
state... wants to acquire real 
property for public use but is 
unable to agree with the owner o f 
the property on the amount o f  
damages, the condemning entity 
may begin a condemnation 
proceeding by filing a petition in 
the proper court.

The petition must... state that the 
entity and the property owner are 
unable to agree on the damages.
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Vermont V l- Stat- A"111 When the toca!ion ° f  a municipal 
tit. 2 4 , § 2 8 0 5  building is determined... and the 

owner refuses to release or convey 
the same to such municipality fo r  a 
reasonable price... the mayor... shall 
set out the necessary lands and 
cause the same to be surveyed. 
They shall appoint a time and place 

for hearing...

Virginia Va- AinL 
§ 2 6 -4 6 .5

Wisconsin Wis-Stat- 
§ 3 2 ,0 6 (2 a )

Wyoming wy° Sta<- 
§ 1 -2 6 -5 0 9

No proceedings shall be taken to 
con demn property until a bona fide  
but ineffectual effort has been 
made to acquire from the owner by 
purchase the property sought to be 
condemned, except where such 
consent cannot be obtained 
because o f the incapacity o f one or 
more o f the owners or because one 
or more o f such owners is unable 
to convey legal title to such 
property or is unknmvn or cannot 
with reasonable diligence be found  
in this State.

Before making the jurisdictional 
offer under sub. (3) the condemnor 
shall attempt to negotiate 
personally with the owner or one o f 
the owners...for the purchase o f  
the property.

A condemnor shall make 
reasonable and diligent efforts to 
acquire property by good faith 
negotiation.
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A nd a t the fede ra l level...

Federal 
Uniform 
Relocation and 
Assistance and 
Real Property 
Acquisition 
Policies Act of 
1970

Federal Energy
Regulatory
Commission

See. 301, P.L. 91- 
646

Note: Pursuant to 
§102 of the Act, 
the policies of §301 
do not affect the 
vailidity of 
individual 
condemnation 
actions. However, 
they do govern the 
use of federal funds 
by states "to the 
greatest extent 
practicable under 
State law." Sec. 
305(1).

16 U .S .C . § 8 1 4

In order to encourage and 
expedite the acquisition o f real 
property by agreements with 
owners, to avoid litigation and 
relieve congestion in the 
courts... and to promote public 
confidence in Federal land 
acquisition practices...
(1) The head o f a Federal 
agency shall make every 
reasonable effort to acquire 
expeditiously real property by 
negotiation.
(2) Real property shall be 
appraised before the initiation 
o f negotiations, and the 
owner... shall be given an 
opportunity to accompany the 
appraiser during his inspection 
o f the property.
When a licensee cannot 
acquire by contract or pledges 
an unimproved dam site or the 
right to use or damage the 
lands or property o f others... it 
may acquire the same by the 
exercise o f the right o f eminent 
domain....
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CS FOR SENATE BILL NO. 190( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - SECOND SESSION

B Y

O ffe red :
R e fe rred :

S p on so r (s ): S E N A T O R  M A C K IE

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to eminent domain and to negotiations to purchase property 

before it is taken through eminent domain; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.270 is amended to read:

Sec. 09.55.270. Prerequisites. Before property can be taken, it shall appear

that

(1) the use to which it is to be applied is a use authorized by law;

(2) the taking and the property interest to he taken are [IS] 

necessary to the use;

(3) if already appropriated to a public use, the public use to which it 

is to be applied is a more necessary public use.

* Sec. 2. AS 09.55.270 is amended by adding a new subsection to read:

(b) Except when negotiation is not possible because of the incapacity, inability 

to convey legal title, or absence of one or more of the property’s owners, a good faith

-1- CSSB I90( )
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effort at negotiation to acquire the property interest by purchase shall be made. In a 

proceeding involving the taking of a property interest through eminent domain, the 

burden of proof is on the party opposing the taking to show that a good faith effort to 

acquire the property interest by purchase was not made.

* Sec. 3. AS 09.55.430 is amended to read:

Sec. 09.55.430. Contents of declaration of taking. The declaration of taking 

must contain

(1) a statement of the authority under which the property or an interest

in it is taken;

(2) a statement of the public use for which the property or an interest

in it is taken;

(3) a description of the property sufficient for the identification of it;

(4) a statement of the estate or interest in the property;

(5) a map or plat showing the location of the property;

(6) a statement of the amount of money estimated by the plaintiff to 

be just compensation for the property or the interest in it;

(7) a statement that the property or interest in the property is taken 

by necessity for a project located in a manner that is most compatible with the greatest 

public good and the least private iniurv: and

(8) a statement that a good faith effort at negotiation to acquire the 

property hv purchase has been made or that negotiation is not possible because 

of the incapacity, inability to convey legal title, or absence of one or more of the 

property’s owners.

* Sec. 4. AS 09.55.460(b) is amended to read:

(b) The plaintiff may not be divested of a title or possession acquired except 

where the court finds that

(1) the property or interest in the property was not taken by necessity 

for a public use or purpose in a manner compatible with the greatest public good and 

the least private injury; or

(2) n good faith effort at negotiation to acquire the property hv 

purchase has not been made and negotiation was not made impossible by the
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1 incapacity, inability to convey legal title, or absence of one or more of the

2 property’s owners.

3 £c] In the event of a finding under (b) of this section [THAT FINDING], the

4 court shall enter the judgment necessary to (1) compensate the persons entitled to it

5 for the period during which the property was in the possession of the plaintiff, (2)

6 recover for the plaintiff any award paid to any person, and (3) order the plaintiff to

7 restore the property to the condition in which it existed at the time of the filing of the

8 declaration of taking unless such restoration is impossible, in which case the court

9 shall award damages to the proper persons as compensation for any diminution in the

10 value of the property caused by the plaintiffs wrongful possession.

11 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).
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DATE: 2/26/98
SENATE C O M M IT T E E  R E P O R T

FURTHER:

D A T E  T U R N E D  
IN T O  O F F I C E : .

Judiciary C o m m i t t e e  considered S E N A T E  BILL N O .  1 90

“A n  Act relating to eminent d om ai n  a nd  to negotiations to purchase property before it is taken through 
eminent domain; a n d  providing for a n  effective date.”

and recommends:

[ ft be replaced with 

[ ] adopt previous

CS

CS

[ ] attached amendment(s)

[ ] adop t L e t t e r  o f  In t e n t  b y  _ 

[ ] fu r the r  re fe r ra l to t h e ____

Senate Bill:
• [ same title

( 3 V Q  ) [ ] new title
House Bill:

.(________ ) f ] same title
[ ] technical title 
[ ] new: SCR"___

C o m m i t t e e

C o m m i t t e e

NEW FISCAL NOTE(S): 
Department Date Zero Fiscal

PREVIOUS FISCAL NOTE(S):*
Department Date Zero Fiscal

Q vr/flF - £*26 ‘-*3

[ ] APPROPRIATION - no fiscal note ♦include fiscal notes accompanying Governor’s bill



DATE: 2/26/98
SEN A TE  C O M M IT T E E  R E P O R T

FURTHER:

D A T E  T U R N E D  . ^  
IN T O  O F F I C E :

Judiciary C o m m i t t e e  considered S E N A T E  BILL N O .  1 9 0

“A n  Act relating to eminent d o m a i n  a n d  to negotiations to purchase property before it is taken through 
eminent domain; a n d  providing for a n  effective date."

and recommends:

[ /SI be replaced with 

[ ] adopt previous

CS

CS

[ ] attached amendment(s)

[ J adopt Letter of Intent by _ 

[ ] further referral to the__

Senate Bill:
[ H" same title 

( ZTOQ ) [ ' new title
House Bill:

.(________ , [ ] same title
r ] technical title 
L ] new: SCR*__

Committee

Committee

NEW FISCAL NOTE(S):
Department Date Zero Fiscal

PREVIOUS FISCAL NOTE(S):*
Department Date Zero Fiscal

Q blffiF - CttUMiWiilc* i-26'78

[ ] APPROPRIATION - no fiscal note ♦include fiscal notes accompanying Governor’s bill


