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CS FOR SENATE BILL NO. 15(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR TAYLOR

A BILL

FOR AN ACT ENTITLED

1 II "An Act relating to civil actions; amending Rules 16.1, 26, 41, 49, 72.1, 79(b),

2 82(b), 95, and 100, Alaska Rules of Civil Procedure; amending Rules 1 and 4,

3 Alaska District Court Rules of Civil Procedure; amending Rule 511, Alaska Rules

4 of Appellate Procedure; and repealing Rule 72.1, Alaska Rules of Civil Procedure;

5 and providing for an effective date."

6 || BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

7 II * Section 1. PURPOSE. It is the purpose of this Act to

8 II (1) reduce the time and costs associated with civil litigation;

9 II (2) improve access to justice for individuals and small businesses;

10 II (3) provide for fair but not excessive compensation for persons injured through

11 || the fau.t of others;

12 || (4) increase the predictability of case outcomes to reduce inappropriate

13 || litigation and settlement behavior; and
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(5) collect information on the civil justice system and on the insurance industry 

to inform the public policy debate on tort reform related issues.

* Sec. 2. AS 06.05.473(h) is amended to read:

(h) After the payment of all other claims, including interest at the rate of 10.5 

percent a vear [ESTABLISHED UNDER AS 09.30.070], the department shall pay 

claims that are otherwise valid but that were not filed within the time prescribed.

* Sec. 3. AS 09.10.050 is repealed and reenacted to read:

Sec. 09.10.050. Certain property actions to be brought in six years. Unless 

the action is commenced within six years, a person may not bring an action for waste 

or trespass upon real property.

* Sec. 4. AS 09.10 is amended by adding a new section to read:

Sec. 09.10.065. Contract actions to be brought in three years. Unless an 

action is commenced within three years, a person may not bring an action upon a 

contract or liability, express or implied, excepting those described in AS 09.10.040 or 

as otherwise provided by law.

* Sec. 5. AS 09.10.070(a) is amended to read:

(a) A person may not bring an action (1) for libel, slander, assault, battery, 

seduction, false imprisonment, or for any injury to the person or rights of another not 

arising on contract and not specifically provided otherwise; (2) for taking, detaining, 

or injuring personal property, including an action for its specific recovery; (3) 

upon a statute for a forfeiture or penalty to the state; or {4} [(3)] upon a liability 

created by statute, other than a penalty or forfeiture; unless the action is commenced 

within two years.

* Sec. 6. AS 09.17.010(c) is amended to read:

(c) The limit under (b) of this section does not apply to damages for severe 

disfigurement or severe physical impairment.

* Sec. 7. AS 09.17.020 is repealed and reenacted to read:

Sec. 09.17.020. Punitive damages, (a) In an action in which a claim of 

punitive damages is presented to the fact finder, the fact finder shall determine, 

concurrent with all other issues presented, whether punitive damages shall be allowed 

by using the standards set out in (b) of this section. If punitive damages are allowed,
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a separate proceeding under (c) of this section shall be conducted before the same fact 

finder to determine the amount of punitive damages to be awarded.

(b) The fact finder may make an award of punitive damages only if the 

plaintiff proves by clear and convincing evidence that the defendant’s conduct

(1) was outrageous;

(2) was the result of malicious or hostile feelings toward the plaintiff;

or

(3) evidenced reckless indifference to the rights or safety of others.

(c) At the separate proceeding to determine the amount of punitive damages 

to be awarded, the fact finder may consider

(1) the likelihood at the time of the conduct that serious harm would 

arise from the defendant’s conduct;

(2) the degree of the defendant’s awareness of the likelihood described 

in (1) of this subsection;

(3) the amount of financial gain the defendant gained or expected to 

gain as a result of the defendant’s conduct;

(4) the duration of the conduct and any intentional concealment of the

conduct;

(5) the attitude and conduct of the defendant upon discovery of the

conduct:

(6) the financial condition of the defendant; and

(7) the total deterrence of other damages and punishment imposed on 

the defendant as a result of the conduct, including compensatory and punitive damages 

awards to persons in situations similar to those of the plaintiff and the severity of the 

criminal penalties to which the defendant has been or may be subjected.

(d) At the conclusion of the separate proceeding under (c) of this section, the 

fact finder shall determine the amount of punitive damages to be awarded, and the 

court shall enter judgment for that amount.

(e) Unless that evidence is relevant to another issue in the case, discovery of 

evidence that is relevant to the amount of punitive damages to be determined under

(c)(3) or (6) of this section may not be conducted until after the fact finder has
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determined that an award of punitive damages is allowed under fa) and (b) of this 

section. The court may issue orders as necessary, including directing the parties to 

have the information relevant to the amount of punitive damages to be determined 

under (c)(3) or (6) of this section available for production immediately at the close of 

the initial trial in order to minimize the delay between the initial trial and the separate 

proceeding to determine the amount of punitive damages.

(f) Except as provided in (g) or (h) of this section or otherwise provided by 

law, an award of punitive damages may not exceed the greater of

(1) three times the amount of compensatory damages awarded to the 

plaintiff in the action; or

(2) the sum of 5500,000.

(g) Except as provided in (h) of this section or otherwise provided by law, if 

the fact finder finds that the conduct proven under (b) of this section was motivated 

by financial gain, it may award an amount of punitive damages not to exceed the 

greatest of

(1) the amount calculated under the limitation in (0 of this section;

(2) the average net annual income earned by the defendant for the five

years before the date the trial began; or

(3) two times the amount of financial gain that the defendant received 

or expected to receive as a result of the defendant’s misconduct.

(h) Notwithstanding (0 or (g) of this section and except as otherwise provided 

by law, if the fact finder finds that the conduct proven under (b) of this section was 

employment related, an award of punitive damages may not exceed

(1) the amount calculated under the limitations of (f) of this section if

the conduct of the employer affected only one employee; or

(2) the greater of the amounts calculated under the limitations of (0 or 

(g) of this section if the employer engaged in a pattern or practice affecting more than 

one employee.

(i) Punitive damages may not be awarded against a person that is immune by 

law from an award of punitive damages.

(j) In this section, "employment related" includes conduct of hiring, firing,
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transferring, promoting, demoting, or terminating an employee by an employer.

* Sec. 8. AS 09.17.900 is amended to read:

Sec. 09.17.900. Definition. In this chapter, "fault" includes acts or omissions 

that are in any measure negligent, [OR] reckless, or intentional toward the person or 

property of the actor or others, or that subject a person to strict tort liability. The term 

also includes breach of warranty, unreasonable assumption of risk not constituting an 

enforceable express consent, misuse of a product for which the defendant otherwise 

would be liable, and unreasonable failure to avoid an injury or to mitigate damages. 

Legal requirements of causal relation apply both to fault as the basis for liability and 

to contributory fault.

* Sec. 9. AS 09.30.065 is amended to read:

Sec. 09.30.065. Offers of judgment. At any time more than 10 days before 

the trial begins, either the party making a claim or the party defending against a claim 

may serve upon the adverse party an offer to allow judgment to be entered in complete 

satisfaction of the claim for the money or property or to the effect specified in the 

offer, with costs then accrued. If within 10 days after the service of the offer the 

adverse party serves written notice that the offer is accepted, either party may then file 

the offer and notice of acceptance together with proof of service, and the clerk shall 

enter judgment. An offer not accepted within 10 days is considered withdrawn, and 

evidence of that offer is not admissible except in a proceeding to determine the form 

of judgment after verdict. If the judgment finally entered on the claim as to which an 

offer has been made under this section is not more favorable to the offeree than the 

offer, the interest awarded under AS 09.30.070 and accrued up to the date judgment 

is entered shall be adjusted as follows:

(1) if the offeree is the party making the claim, the interest rate shall 

be adjusted as follows:

(A) if the offer was served no later than 30 days after both 

parties made the disclosures reouired by Rule 26(a)(1). Alaska Rules of 

Civil Procedure, the interest rate shall he reduced hv five percent:

(B) if the offer was served more than 30 davs after both 

parties made the disclosures reouired by Rule 26faXT). Alaska Rules of
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Civil Procedure, but more than 90 davs before the trial began, the interest 

rate shall be reduced hv three percent:

(C) if the offer was served 90 davs or less but more than 10 

davs before the trial began, the interest rate shall be reduced bv two 

percent; this subparagraph does apnlv if the offer is also subject to (A) of 

this paragraph [REDUCED BY FIVE PERCENT A YEAR];

(2) if the offeree is the party defending against the claim, the interest 

rate shall be adjusted as follows:

(A) if the offer was served no later than 30 davs after both 

parties made the disclosures reouired bv Rule 26(a)(1). Alaska Rules of 

Civil Procedure, the interest rate shall be increased hv five percent:

(B) if the offer was served more than 30 davs after both 

parties made the disclosures required hv Rule 26(a)(1). Alaska Rules of 

Civil Procedure, hut more than 90 davs before the trial began, the interest 

rate shall be increased bv three percent;

(C) if the offer was served 90 davs or less hut more than 10 

davs before the trial began, the interest rate shall be increased bv two 

percent: this subparagraph does not annlv if the offer is also subject to fA) 

of this paragraph [INCREASED BY FIVE PERCENT A YEAR],

* Sec. 10. AS 09.30.070(a) is amended to read:

(a) Notwithstanding AS 45.45.010, the [THE] rate of interest on judgments 

and decrees for the payment of money, including nrejudgment interest, shall be 

determined in accordance with (c) of this section [IS 10.5 PERCENT A YEAR], 

except that a judgment or decree founded on a contract in writing, providing for the 

payment of interest until paid at a specified rate not exceeding the legal rate of interest 

for that type of contract, bears interest at the rate specified in the contract if the 

interest rate is set out in the judgment or decree.

* Sec. 11. AS 09.30.070 is amended by adding a new subsection to read:

(c) Except as otherwise provided in (a) of this section, the rate of interest on 

judgments and decrees for the payment of money is the rate for a five-year constant 

maturity United States Treasury note published in the applicable Federal Reserve H.15
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Statistical Release, plus one and one-half percent. This rate is the rate in effect as of 

the first business day of the month during which prejudgment interest begins to accrue 

on a claim under (b) of this section and remains constant with respect to the claim 

until the judgment or decree is satisfied. This rate of interest shall be determined as 

of the first business day of every month by the administrative director of the Alaska 

Court System.

* Sec. 12. AS 09.43 is amended by adding a new article to read:

Article 3. Alternative Dispute Resolution.

Sec. 09.43.310. Findings; purpose. The legislature finds that providing a 

formalized program of alternative dispute resolution procedures within the existing 

civil litigation system can promote the timely and efficient resolution of many civil 

disputes. The purpose of AS 09.43.310 - 09.43.390 is to provide for an initial pilot 

program of alternative dispute resolution of certain civil cases filed in the superior 

court on or after January 1, 1998.

Sec. 09.43.320. Pilot program for alternative dispute resolution, (a) The 

supreme court shall provide for a pilot program under AS 09.43.310 - 09.43.390 for 

the submission of civil cases filed in the superior court, Third Judicial District, to 

alternative dispute resolution procedures. The program shall begin January 1, 1998, 

and operate for at least five years.

(b) The following types of cases may not be included in the pilot program:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and emancipation of children;

(3) children in need of aid cases under AS 47.10 or delinquent minors 

cases under AS 47.12;

(4) domestic violence protective orders under AS 18.66.100 -

18.66.180;

(5) estate, guardianship, and trust cases filed under AS 13;

(6) cases when no answer to the complaint or petition is filed by any 

party to the case with the court.

Sec. 09.43.330. Structure of pilot program, (a) The supreme court shall 

provide criteria for the screening of covered cases under the program to determine if

WORK DRAFT WORK DRAFT 0-LS0169\B

-7*
N p w Text Underlined [DELETED TEXT BRACKETED1

CSSB 15(JUD)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

the cases are appropriate for referral to alternative dispute resolution. The criteria shall 

be constructed so that at least 50 percent of the estimated number of covered cases 

filed in a calendar year are referred to alternative dispute resolution.

(b) The supreme court shall establish minimum qualifications for a person to 

be listed to conduct alternative dispute resolution procedures under AS 09.43.310 -

09.43.390. The supreme court shall establish a list of persons determined to meet 

those qualifications and the current schedule of fees charged by the person listed.

(c) For a case referred under the program, the parties may mutually agree to 

select a person to conduct the alternative dispute resolution procedure regardless of 

whether the person appears on the list established under (b) of this section or whether 

the person meets the minimum qualifications to be selected for the list. If an 

agreement cannot be reached, the trial court judge assigned the case shall appoint a 

person from the list. A person selected or appointed under this subsection has judicial 

immunity for conducting the alternative dispute procedure to the same extent as a 

judge and shall abide by applicable rules of confidentiality related to alternative dispute 

resolution procedures established by the supreme court.

(d) Fees and costs to conduct an alternative dispute resolution procedure under 

AS 09.43.310 - 09.43.390 shall be shared equally among the parties to the case being 

referred unless the court finds a party wholly or partially indigent and orders total or 

partial payment at public expense. The supreme court shall establish guidelines for the 

determination of total or partial indigency under the program. Fees and costs borne 

at public expense under this subsection constitute a lien on any recovery in the case 

by that party and shall be paid first from the recovery.

(e) The superior court shall establish standards for the timely referral to and 

the conclusion of the alternative dispute resolution procedure required under this 

program. The standards must include that the alternative dispute resolution procedure

(1) shall terminate no more than 100 days after the defendant’s answer 

is served unless the trial court grants a time extension in an exceptional case and for 

good cause shown; and

(2) be limited to no more than 12 hours for the procedure unless the 

parties mutually agree to a longer period.
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Sec. 09.43.340. Evaluation of pilot program, (a) The Alaska Judicial 

Council shall evaluate annually the efficacy of the pilot program. Among other 

factors, the evaluation shall address the speed with which cases are resolved, the 

satisfaction of the parties to the cases, the expenditures made by the parties to the 

cases, and the expenditure of court resources.

(b) The council shall work with the court system to create a system for 

efficient collection of information needed to evaluate the program. The council shall 

report the results of its evaluation to the governor and legislature each year by 

March 31.

Sec. 09.43.390. Definitions. In AS 09.43.310 - 09.43.390,

(1) "alternative dispute resolution procedure" includes mediation and 

early neutral evaluation;

(2) "covered cases" means civil cases described in AS 09.43.320(a) and 

not excluded from participation in the program by AS 09.43.320(b);

(3) "program" means the alternative dispute resolution pilot program 

established in AS 09.43.320.

* Sec. 13. AS 09.50.280 is amended to read:

Sec. 09.50.280. Judgment for plaintiff; punitive damages. If judgment is 

rendered for the plaintiff, it shall be for the legal amount found due from the state with 

interest as provided under AS 09.30.070 [LEGAL INTEREST FROM THE DATE 

IT BECAME DUE] and without punitive damages.

* Sec. 14. AS 09.55.440(a) is amended to read:

(a) Upon the filing of the declaration of taking and the deposit with the court 

of the amount of the estimated compensation stated in the declaration, title to the estate 

as specified in the declaration vests in the plaintiff, and that property is condemned 

and taken for the use of the plaintiff, and the right to just compensation for it vests in 

the persons entitled to it. The compensation shall be ascertained and awarded in the 

proceeding and established by judgment. The judgment must include interest at the 

rate of 10.5 percent a year [SET OUT IN AS 09.30.070] on the amount finally 

awarded that [WHICH] exceeds the amount paid into court under the declaration of 

taking. The interest runs from the date title vests to the date of payment of the
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judgment.

* Sec. 15. AS 09.55.535 is repealed and reenacted to read:

Sec. 09.55.535. Mandatory arbitration, (a) A person who files an action for 

personal injury, death, or property damage shall also submit the claim to the court for 

arbitration unless the action is excluded under (b) of this section.

(b) A person is not required to comply with (a) of this section if the

(1) amount in controversy, excluding interest, costs, and attorney fees, 

exceeds $100,000;

(2) parties have, under a written agreement made before the accrual of 

the action, agreed to submit the claim to arbitration; or

WORK DRAFT WORK DRAFT 0-LS0169VB

(3) action

(A) is a class action;

(B) seeks equitable or declaratory relief;

(C) concerns the title to real property;

(D) is a probate action;

(E) is an appeal from a court of limited jurisdiction;

OF) involves divorce or domestic relations;

(G) is an appeal from action by an administrative agency;

(H) is subject to the alternative dispute resolution procedure

under AS 09.43.320.

(c) When a claim is submitted as required by (a) of this section, the court shall 

appoint an arbitrator to review the claim. The arbitrator appointed to review the claim 

shall interview the parties and examine all records or materials relating to the claim 

and may compel the attendance cf witnesses, interview the parties, or consult with 

medical specialists.

(d) An arbitrator appointed under this section shall conduct a prehearing 

settlement conference within 30 days after the appointment. The arbitrator shall 

establish a period for discovery and a date for a hearing. The hearing date may not 

be more than 120 days after the settlement conference.

(e) An arbitrator shall render a decision within 30 days after hearing a claim 

under (d) of this section. The decision must contain findings of fact and conclusions
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of law. The decision of the arbitrator may be rejected by a party.

(f) If the decision of the arbitrator is rejected by a party, the action may 

proceed in the appropriate court. The arbitrator’s decision is admissible in that action 

to the extent allowed under the Alaska Rules of Evidence and may be used by a party 

to support or oppose a claim of damages. If a party rejects the decision of the 

arbitrator and litigates the action in court but is not the prevailing party in the action, 

the court shall award actual costs and attorney fees to the opposing party.

(g) The provisions of AS 09.43.010 - 09.43.180 (Uniform Arbitration Act) 

apply to an arbitration under this section to the extent the provisions do not conflict 

with the provisions of this section.

* Sec. 16. AS 09.65.210 is repealed and reenacted to read:

Sec. 09.65.210. Damages resulting from the commission of a felony or 

other conduct that would constitute a felony, (a) Except as provided in (b) of this 

section, a person who suffers personal injury or death may not recover damages for 

the personal injury or death if the injury or death occurred while the person was

(1) engaged in the commission of a felony, and the person has been 

convicted of the felony, including conviction based on a guilty plea or plea of nolo 

contendere, and the felony substantially contributed to a personal injury or death;

(2) engaged in conduct that would constitute the commission of an 

unclassified felony or a class A or class B felony for which the person was not 

convicted and if the conduct

(A) substantially contributed to the injury or death; and

(B) is proven by the defendant in the civil trial by clear and 

convincing evidence; or

(3) fleeing after the commission, by that person, of conduct that would 

constitute an unclassified felony or a class A or class B felony, or being apprehended 

for conduct that would constitute an unclassified felony or class A or class B felony 

if

(A) the conduct during the flight or apprehension substantially 

contributed to the injury or death; and

(B) the conduct that would constitute a felony is proven by the
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defendant in the civil trial by clear and convincing evidence.

(b) If the person is acquitted of all unclassified, class A, and class B felonies 

arising from the conduct, this section does not preclude the person from recovering 

damages for those injuries or death.

(c) This section does not affect a right of action under 42 U.S.C. 1983.

* Sec. 17. AS 09.68 is amendeu oy adding a new section to read:

Sec. 09.68.130. Collection of settlement information, (a) Except as 

provided in (c) of this section, the Alaska Judicial Council shall collect and evaluate 

information relating to the compromise or other settlement of all civil litigation. The 

information, including the case name and file number, a general description of the 

claims being settled, the dollar amount of the settlement, to whom it is to be paid, and 

any nonmonetary terms, shall be collected on a form developed by the council for that 

purpose.

(b) The information received by the council under (a) of this section is 

confidential. This restriction does not prevent the disclosure of summaries and 

statistics in a manner that does not allow the identification of particular cases or 

parties.

(c) The requirements of (a) of this section do na  apply to the following types 

of cases:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and emancipation of children;

(3) children in need of aid cases under AS 47.10 or delinquent minors 

cases under AS 47.12;

(4) domestic violence protective orders under AS 18.66.100 -

13.66.180;

(5) estate, guardianship, and trust cases filed under AS 13;

(6) small claims under AS 22.15.040.

* Sec. J3. AS ?! 06 is amended by adding a new section to read:

Sec. 21.06.087. Insurance report, (a) The director shall require reporting of 

and shall compile information nccc: sary to evaluate

(1) the effect of the measures enacted in this Act on the availability and
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1 cost of insurance in the state; and

2 (2) the financial health and profitability of insurers doing business in

3 the state.

4 (b) Information described in (a) of this section shall be provided by all insurers

5 doing business in this state in the format specified by the director and must include

6 factual information stating premiums, claims, expenses, and an allocation of investment

7 profits or losses by line of business written in this state. Information shall be compiled

8 by the division in a way that protects the identity of individual insureds.

9 (c) The director shall adopt regulations to implement and interpret this section,

10 including requiring insurers doing business in the state to provide information

11 necessary for the division of insurance to carry out its responsibilities under (a) and

12 (b) of this section.

13 (d) Beginning June 1, 1999, the information compiled under (a) of this section

14 shall be reported to the governor and the legislature annually.

15 (e) The division may consult with the Alaska Judicial Council when

16 determining what information to require to be reported under (a) - (c) of this section

17 and when implementing the compilation required under (a) of this section.

18 * Sec. 19. AS 22.10.020(i) is amended to read:

19 (i) The superior court is the court of original jurisdiction over all causes of

20 action arising under the provisions of AS 18.80. A person who is injured or aggrieved

21 by an act, practice, or policy that [WHICH] is prohibited under AS 18.80 may apply

22 to the superior court for relief. The person aggrieved or injured may maintain an

23 action on behalf of that person or on behalf of a class consisting of all persons who

24 are aggrieved or injured by the act, practice, or policy giving rise to the action. In an

25 action brought under this subsection, the court may grant relief as to any act, practice,

26 or policy of the defendant that [WHICH] is prohibited by AS 18.80, regardless of

27 whether each act, practice, or policy, with respect to which relief is granted, directly

28 affects the plaintiff, so long as a class or members of a class of which the plaintiff is

29 a member arc or may be aggrieved or injured by the act, practice, or policy. The court

30 may enjoin any act, practice, or policy that [WHICH] is illegal under AS 18.80 and

31 mav. subject to AS 18.80.225, order any other relief, including the payment of money,
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that is appropriate.

* Sec. 20. AS 22.15.030(a) is amended to read:

(a) The district court has jurisdiction of civil cases, including foreign 

judgments filed under AS 09.30.200 and arbitration proceedings under AS 09.43.170, 

as follows:

(1) for the recovery of money or damages when the amount claimed 

exclusive of costs, interest, and attorney fees does not exceed $100.000 [$50,000];

(2) for the recovery of specific personal properry [,] when the value of 

the property claimed and the damages for the detention do not exceed $100.000 

[$50,000];

(3) for the recovery of a penalty or forfeiture, whether given by statute 

or arising out of contract, not exceeding $100.000 [$50,000];

(4) to give judgment without action upon the confession of the 

defendant for any of the cases specified in this section, except for a penalty or 

forfeiture imposed by statute;

(5) for establishing the fact of death or cause and manner of deadi of 

any person in the manner prescribed in AS 09.55.020 - 09.55.069;

(6) for the recovery of the possession of premises in the manner 

provided under AS 09.45.070 - 09.45.160 when the value of the arrears and damage 

to the property does not exceed $100,000 [$50,000];

(7) for the foreclosure of a lien when the amount in controversy does 

not exceed $100.000 [$50,000];

(8) for the recovery of money or damages in motor vehicle tort cases

when the amount claimed exclusive of costs, interest, and attorney fees does not

exceed $100,000 [$50,000];

(9) over civil actions for taking utility service and for damages to or 

interference with a utility line filed under AS 42.20.030;

(10) over cases involving protective orders for domestic violence under 

AS 18.66.100 - 18.66.180.

* Sec. 21 . Rule 16.1(c), Alaska Rules of Civil Procedure, is amended to read:

(c) Motion to Set Trial and Certificate. Unless otherwise ordered by the
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court, a [A] motion to set trial may not be filed until after the meeting of parties 

under paragraph (n) of this rule has occurred and the scheduling order under 

Rule 16(b) has been issued [105 DAYS AFTER SERVICE OF THE SUMMONS 

AND COMPLAINT]. A party seeking to obtain a trial date must serve and file a 

motion to set trial together with a certificate, signed by counsel, stating:

(1) That the issues in the case have actually been joined;

(2) That all parties have completed discovery or will have a reasonable 

opportunity to do so within the next 60 days;

(3) That the procedure for listing witnesses and exhibits and providing 

exhibit copies, as set forth in paragraph (d) of this rule has been completed;

(4) Whether trial by jury has been timely demanded;

(5) The estimated number of days for the trial, including estimates for 

each party ';, case and for jury selection;

(6) The names, addresses and telephone numbers of all attorneys and 

pro se parties who are responsible for the conduct of the litigation;

(7) Which, if any, statute or rule entitles the case to preference on the

trial calendar;

(8) That the parties have complied with paragraph (k) of this rule.

* Sec. 22. Rule 16.1(n), Alaska Rules of Civil Procedure, is repealed and reenacted to read: 

(n) Meeting of Parties. Except when otherwise ordered, the parties shall, as 

soon as practicable after the exchange of initial disclosures required under Rule 

26(a)(1) and in any event at least 14 days before a scheduling conference is held or 

a scheduling order is due under Rule 16(b), meet to discuss the nature and basis of 

their claims and defenses and the possibilities for a prompt settlement or resolution of 

the case and to develop a proposed discovery plan. The attorneys of record and all 

unrepresented parties that have appeared in the case are jointly responsible for 

arranging and being present or represented at the meeting, for attempting in good faith 

to agree on the proposed discovery plan, and for submitting to the court within 10 days 

after the meeting a written report outlining the proposed discovery plan. The proposed 

discovery plan shall indicate the parties’ views and proposals concerning

(1) what changes should be made in the timing or forms of subsequent
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disclosures under the rules, including a statement as to when the disclosures required 

under Rule 26(a) were made;

(2) the subjects on which discovery may be needed, when discovery 

should be completed, and whether discovery should be conducted in phases or be 

limited to or focused upon particular issues;

(3) what changes should be made in the limitations on discovery 

imposed under these rules and what other limitations should be imposed;

(4) whether a scheduling conference is unnecessary;

(5) whether there will be dispositive or partially dispositive motions 

filed in the case and whether other deadlines should be set aside pending resolution of 

the dispositive or partially dispositive motions by the court; and

(6) any other orders that should be entered by the court under 

Rule 16(b) and (c).

* Sec. 23. Rule 41(a), Alaska Rules of Civil Procedure, is amended by adding a new 

paragraph to read:

(3) Settlement Information. If a voluntary dismissal under this rule is 

the result of compromise or other settlement of the parties, the parties shall submit to 

the Alaska Judicial Council the information required under AS 09.68.130. A notice 

of dismissal made under (1 )[a] of this subsection must be accompanied by a 

certification signed by or on behalf of the plaintiff that the information required under 

AS 09 68.130 has been submitted to the Alaska Judicial Council. A stipulation of 

dismissal made under (l)[b] of this subsection must be accompanied by such a
P

certification signed by or on behalf of all parties who have appeared in the action. 

The requirements of this paragraph do not apply to the types of cases listed in 

AS 09.68.130(c).

* Sec. 24. Rule 68, Alaska Rules of Civil Procedure, is repealed and reenacted to read: 

Rule 68. Offer of Judgment, (a) At anv time more than 10 days before the 

trial begins, either the party making a claim or the party defending agiinst a claim may 

serve upon the adverse party an offer to allow judgment to be entered in complete 

satisfaction of the claim for the money or property or to the effect specified in the 

offer, with costs then accrued. The offer may not be revoked in the 10-da;/ period
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following service of the offer. If, within 10 days after service of the offer, the adverse 

party serves written notice that the offer is accepted, either party may then file the 

offer and notice of acceptance together with proof of service, and the clerk shall enter 

judgment. An offer not accepted within 10 days is considered withdrawn, and 

evidence of the offer is not admissible except in a proceeding to determine costs. The 

fact that an offer is made but not accepted does not preclude a subsequent offer.

(b) If the judgment finally rendered by the court is not more favorable to the 

offeree than the offer, the prejudgment interest accrued up to the date judgment is 

entered shall be adjusted as follows:

(1) if the offeree is the party making the claim, the interest rate will be 

reduced by the amount specified in AS 09.30.065;

(2) if the offeree is the party defending against the claim, the interest 

rate will be increased by the amount specified in AS 09.30.065.

(c) If the judgment finally rendered by the court is not more favorable to the 

offeree than the offer, the court’s award of attorney’s fees under Rule 82 shall be 

adjusted as follows:

(1) if the offeree is the party making the claim, the court shall adjust 

its award of attorney’s fees to the offeree as follows:

(A) if the offer was served no later than 30 days after both 

parties made the disclosures required by Rule 26(a)(1), the attorney’s fees 

award shall be reduced by 50 percent;

(B) if the offer was served more than 30 days after both parties 

made the disclosures required by Rule 26(a)(1) but more than 90 days before 

the trial began, the attorney’s fees award shall be reduced by 30 percent;

(C) if the offer was served 90 days or less but more than 10 

days before the trial began, the attorney’s fees award shall be reduced by 20 

percent;

(2) if the offeree is the party defending against the claim, the court 

shall adjust its award of attorney’s fees to the offeror as follows:

(A) if the offer was served no later than 30 days after both 

parties made the disclosures required by Rule 26(a)(1), the attorney’s fees
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award shall be increased by 50 percent;

(B) if the offer was served more than 30 days after both parties 

made the disclosures required by Rule 26(a)(1) but more than 90 days before 

the trial began, the attorney’s fees award shall be increased by 30 percent;

(C) if the offer was served 90 days or less but more than 10 

days before the trial began, the attorney’s fees award shall be increased by 20 

percent.

(d) When the liability of one party to another has been determined by verdict, 

order, or judgment, but the amount or extent of the liability remains to be determined 

by further proceedings, the party adjudged liable may make an offer of judgment, 

which shall have the same effect as an offer made 90 days or less but more than 10 

days before trial begins, if it is served not less than 10 days before the commencement 

of hearings to determine the amount or extent of liability.

* Sec. 25. Rule 72.1(g), Alaska Rules of Civil Procedure, is amended to read:

(g) Discovery. Except by leave of court, no discovery may be conducted until

the report of the panel has been filed or until 60 davs after selection of the nanel [80 

DAYS HAVE ELAPSED FROM THE DATE THE CASE IS AT ISSUE], whichever 

is first to occur, unless discovery is further stayed for good cause by order of the court.

* Sec. 26. Rule 95(b), Alaska Rules of Civil Procedure, is amended to read:

(b) In addition to its authority under (a) of this rule and its power to punish 

for contempt, a court may, after reasonable notice and an opportunity to show cause 

to the contrary, and after hearing by the court, if requested, impose a fine not to 

exceed $10.000.00 [$1,000.00] against any attorney who practices before it for failure 

to comply with these rules or any rules promulgated by the supreme court.

* Sec. 27. Rule 1(a)(1), District Court Rules of Civil Procedure is amended to read:

(1) The procedure in civil actions and proceedings before district judges 

and magistrates shall be governed by the rules governing the procedure in the superior 

court to the extent that such rules are applicable. However, unless otherwise agreed 

hv all narties or permitted bv order of the court in exceptional cases and for good 

cause shown, discovery shall he limited to the disclosures required under Civil 

Rule 26(a) and to the taking hv each nnrty of the deposition of one or more
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opposing parties and of one additional person who is not a nartv.

* Sec. 28. Rule 4, District Court Rules of Civil Procedure, is amended by adding a new 

subsection to read:

(b) Unless otherwise permitted by order of the court in exceptional cases and 

for good cause shown, all parties shall file a memorandum to set the case for trial, as 

set out in Civil Rule 40(b), no later than 180 days after service of the complaint on all 

parties to the case. The parties shall submit a joint memorandum to set the case for 

trial, which may state their separate positions if they do not agree concerning the 

information or estimates to be provided in the memorandum. The court shall set the 

trial to commence on a date not less than 30 and not more than 90 days after the filing 

of the memorandum to set the case for trial, unless a continuance is granted by the 

court under Civil Rule 40(e).

* Sec. 29. Rule 511, Alaska Rules of Appellate Procedure, is amended by adding a new 

subsection to read:

(e) Settlement Information. If a dismissal under (a) or (b) of this rule is the 

result of compromise or other settlement between the parties, the parties shall submit 

to the Alaska Judicial Council the information required under AS 09.68.130. A 

dismissal by agreement under (a) of this rule must be accompanied by a certification 

signed by the attorneys of record for all parties that the information required under 

AS 09.68.130 has been submitted to the Alaska Judicial Council. A dismissal by the 

appellant or petitioner made under (b) of this rule must be accompanied by such a 

certification signed by the appellant’s or petitioner’s attorney of record. The 

requirements of this subsection do not apply to the types of cases listed in 

AS 09.68.130(c).

* Sec. 30. AS 08.64.326(a)( 12); AS 08.68.270(10); AS 09.55.536, 09.55.560(2), and 

09.55.560(3) are repealed.

* Sec. 31. Rules 16.1 (k)(4) and 72.1, Alaska Rules of Civil Procedure, are repealed.

* Sec. 32. AS 09.17.020(a), (c), (d), and (e), as repealed and reenacted by :.ec. 7 of this 

Act, have the effect of amending

(1) Rule 49, Alaska Rules of Civil Procedure, by requiring the jury to conduct 

a separate proceeding for the determination of a punitive damages award after it has
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determined that punitive damages are allowed in a case; and

(2) Rule 26(b) and (d), Alaska Rules of Civil Procedure, by affecting the 

scope, limits, timing, and sequence of discovery allowed in a case.

* Sec. 33. AS 09.30.065, as amended by sec. 9 of this Act, has the effect of amending 

Rule 68, Alaska Rules of Civil Procedure, by altering the manner in which interest under 

AS 09.30.070 is adjusted under AS 09.30.065 when a judgment is not more favorable to the 

offeree than the offer.

* Sec. 34. AS 09.43.310 - 09.43.390, as enacted by sec. 12 of this Act, has the effect of 

amending Rule 100, Alaska Rules of Civil Procedure, by making the mediation process 

mandatory for certain civil cases in the superior court, Third Judicial District, and by 

expanding the scope of the rule to include other forms of alternative dispute resolution in 

addition to mediation.

* Sec. 35. AS 09.55.535(0, as enacted in sec. 15 of this Act, has the effect of amending 

Rule 79(b), Alaska Rule of Civil Procedure, by allowing the award of actual costs in certain 

actions.

* Sec. 36. AS 09.55.535(0, as enacted in sec. 15 of this Act, has the effect of amending 

Rule 82(b), Alaska Rule of Civil Procedure, by allowing the award of actual attorney fees in 

certain actions.

* Sec. 37. APPLICABILITY, (a) Sections 1, 9, 15, 20 - 22, 24 - 2?, 30, and 31 of this 

Act apply to all civil actions filed on or after the effective date of those sections.

(b) Sections 3 - 8 ,  10, 11, 13, 16, and 19 of this Act apply to all causes of action 

accruing on or after the effective date of those sections.

(c) Section 12 of this Act applies only to those civil actions covered by the pilot 

program for alternative dispute resolution established under the provisions of AS 09.43.310 -

09.43.390, as enacted by sec. 11 of this Act, filed on or after January 1, 1998.

(d) Sections 17, 23, and 29 of this Act apply only to all voluntary dismissals of civil 

actions filed with the state court on or after January 1, 1998.

(e) Section 18 of this Act applies to all insurers doing business in this state on or after 

the effective date of that section.

* Sec. 38. SEVERABILITY. Under AS 01.10.030, if any provision of this Act or the 

application of a provision of this Act to any person or circumstance is held invalid, the

15(JUD) -20-
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remainder of this Act and the application to other persons shall not be affected.

* Sec. 39. REVISOR’S INSTRUCTION. Due to the addition of AS 09.43.310 - 09.43.390 

in sec. 12 of this Act, in AS 21.89.100(d), the revisor of statutes shall substitute 

"AS 09.43.010 - 09.43.220" for "AS 09.43."

* Sec. 40. (a) AS 09.17.020(a), (c), (d), and (e), as repealed and reenacted by sec. 7 of 

this Act, take effect only if sec. 32 of this Act receives the two-thirds majority vote of each 

house required by art. IV, sec. 15, Constitution of the State of Alaska.

(b) AS 09.43.310 - 09.43.390, as enacted by sec. 12 of this Act, takes effect only if 

sec. 34 of this Act receives the two-thirds majority vote of each house required by art. IV, 

sec. 15, Constitution of the State of Alaska.

(c) The amendments or the repeal of the following court rules takes effect only if all 

amendments and the repeal listed in this subsection receive the two-thirds majority vote of 

each house required by art. IV, sec. 15, Constitution of the State of Alaska:

(1) Rule 16.1(c), Alaska Rules of Civil Procedure, as amended by sec. 21 of

this Act;

(2) Rule 16.1(n), Alaska Rules of Civil Procedure, as amended by sec. 22 of

this Act;

(3) Rule 16.1 (k)(4), Alaska Rules of Civil Procedure, repealed by sec. 31 of

this Act.

(d) AS 09.68.130, as enacted by sec. 17 of this Act, takes effect only if secs. 23 and 

29 both receive the two-thirds majority vote of each house required by art. IV, sec. 15, 

Constitution of the State of Alaska.

* Sec. 41. Sections 17, 23, and 29 of this Act take effect January 1, 1998.

* Sec. 42. Except as provided in sec. 41 of this Act, this Act takes effect immediately 

under AS 01.10.070(c).
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F IS C A L  N O T E
STATE OF ALASKA 
1998 LEG IS LA T IV E SESSION 
Revision Date: 1/9/93
T i t l e : _________________________________
insurance and bonds: amending . . .Rules of Civil Procedure .
Sponsor: Senatoi Taylor_____________________
Requester:

to civil actions; . . .to motor vehicle liability

Senate Finance Committee

BILL NO. CSSB 15 (jUD)

Dept. Affected:__________ Department of Law
BRU: Criminal Division/Civil Division
Component: Criminal Justice Litigation/Special 

Litigation, Environmental Law

Expenditures/Re venues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

2202/2213, 2092

$

OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

92.8 92.8 92.8 92.8 92.8 92.8
1.3 1.3 1.3 1.3 1.3 1.3

352.4 352.4 352.4 352.4 352.4 352.42.0 2.0 2.0 2.0 2.0 2.0

TOTAL OPERATING 448.5 448.5 448.5 448.5 448.5 448.5

| CAPITAL EXPENDITURES

[CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1005 GF/MHTIA
1007 Interanencv Receipts

183.2 183.2 183.2 183.2 183.2 183.2

265.3 265.3 265.3 265.3 265.3 265.3
TOTAL 448.5 448.5 448.5 448.5 448.5 448.5

#
Estimate ol any current year (FY98) cost: $ 

POSITIONS

0.0

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORAR r

(ANALYSIS (Attach a separate page if necessary)

This bill amends Title 9, the Alaska Code of Civil Procedure; AS 18.80.225, relating to punitive damages for 
unlawful employment practices; AS 22.15.030(a), relating to the jurisdiction of the district court; AS 21.06, 
relating to the responsibilities of the Division of Insurance; AS  21.36, relating to insurance claim settlement 
practices: AS 28.22, relating to motor vehicle liability insurance; and a number of the Rules of Court to provide 
various changes intended to bring about reforms in the manner in which the state's civil justice system handles 
personal iniu'y claims. The Judiciary Committee Substitute is intended to decrease the costs of resolving cases, 
discourage frivolous litigation, promote fair compensation for injured parties, and promote the predictability of 
outcomes in civil litigation.

Among the changes proposed in the bill are limits on punitive damages, clarification that people who 
intentionally hurt others will be held liable for their fair share of the harm, the establishment of an alternative 
dispute resolution project to facilitate resolution of cases without the expense of trial, streamlined district court
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S T A T E  O F  A L A S K A
1 9 9 8  LE G IS LA T IV E  SE S S IO N

BILL NO . CSSB 1 5  (̂ lU D )

ANALYSIS CONTINUATION:

procedures and changes in superior court procedures intended to decrease overall litigation expense, and 
changes in the interest rate on judgments and decrees and changes in court procedures designed to encourage 
early settlement and payment of damages.

CSSB 15 (JUD) would also require mandatory arbitration for all personal injury, death, or property damage 
cases where the amount of controversy is $ 10 0 ,0 0 0  or less, with certain limited exceptions.

The Department of Law anticipates that some costs would be incurred for payment of the state's share of the 
alternative dispute resolution project, and those increased costs would probably be offset by savings due to the 
streamlining of court procedures. However, the requirement for mandatory arbitration would cause new costs. 
The department anticipates that approximately 100 cases per year would require mandatory arbitration: 65 tort 
claims, 30 prisoner litigation cases, and 5 cases in other categories, primarily environmental claims. This 
estimate is based on the number of cases the department currently has where claims for damages are 
$100,000 or less. If future plaintiffs claim damages greater than $100,000, they could avoid the effect of the 
bill and the number of cases going to mandatory arbitration could be less.

Each case going to arbitration would require, on average, approximately 20 hours of attorney time specifically 
to prepare for and attend the arbitration hearing, in addition to the time ordinarily spent preparing the case (20 
hours @ $93/hr. or $1,860). In addition, witness fees and costs could be expected to be approximately 
$1,500 per case. The bill does not specify who would pay the cost of arbitration, and our estimate of costs 
assumes the slate would be required to pay one-half of the arbitrator's fee, estimated at $ 150/hr for 25 hours. 
These cost estimates of $5,235 per case are conservative. Medical cases, for example, could be expected to 
involve considerably more in-house attorney time and increased costs for expert witnesses.

The estimated cost for mandatory arbitration would be offset by any savings from cases settling at the 
arbitration level, and not proceeding to trial. As a practical matter, very few of these types of cases go to 
trial Most are either won or lost on motion practice, or settled prior to trial. An average of three tort cases, 
where the amount in controversy is $ 1 0 0 ,0 0 0  or less, actually proceed to trial each year, and if all are 
assumed to be settled at the arbitration level, a potential savings of $75,000 is possible ($25,000 per case).
This potential savings is reflected in our cost estimate.

The cost estimate is based on the department's FY98 standard attorney cost schedule ($93/hour) and includes 
clerical support, communications, space, supplies, data processing, and other normal overhead expenses. 
W itness and arbitrator costs are included separately.
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FISCAL NOTE

STATE OF A LASKA
1998 LEG ISLATIVE SESSION

BILL NO. CSSB 15 (4IU D )

ANALYSIS CONTINUATION:

CIVIL DIVISION 
Special Litigation (torts)

Department of Law attorney time 
Witness costs/fees 
Arbitrator cost/fees 

Total
Estimated potential savinps

Environmental Law
Department of Law attorney time 

Witness costs/fees 
Arbitrator cost/fees 

Total

ft cases

65

cost/case

$1,860
$1,500
$1,875
$5,235

($25,000)

$1,860
$1,500
$1,875
$5,235

total

$120,900
$97,500

$121,875
$340,275
($75,000)
$265,275

$9,300
$7,500
$9,375

$26,175

IAR

GF

CRIMINAL DIVISION
Criminal Justice Litigation/Legal Services (prisoner litigation cases) 

Department of Law attorney time 30
Witness costs/fees
Arbitrator cost/fees __

Total

$1,860
$1,500
$1,875
$5,235

$55,800
$45,00o
$56,250

$157,050 GF

TOTAL DEPARTMENT OF LAW 100 $448,500
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FISCAL NOTE

Revision Date:
Title: 2 . ______________________
merit; . . .to arbitration in a civil action; amending Rules 79(b) .
Sponsor: Senator Taylor_______________________
Requester: Senate Judiciary Committee____________

STATE OF ALASKA

1997 LEGISLATIVE SESSION

BILL NO. SB 1 5

to punitive damages . . related to employ-
Dept. Affected^

'BRU:
Component: Criminal Division

Department of Law
Criminal Division/Civil Division

General Legal Services

0 Expenditures/Revenues
COMPONENT SERIAL NO. 

(Thousands o f Dollars)

2085/2087

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

83.8 83.8 83.8 83.8 83.8 83.81 . 1 1 . 1 1 . 1 1 . 1 1 . 1 1 . 1
350.0 350.0 350.0 350.0 350.0 350.01.6 1.6 1.6 1 .6 1 .6 1.6

TOTAL OPERATING 1 436.5 436.5 436.5 436.5 436.5 436.5

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars!
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
1007 InteraconoY Receipts

179.0 179.0 179.0 179.0 179.0 179.0

257.5 257.5 257.5 257.5 257.5 257.5
TOTAL 436.5 436.5 436.5 436.5 436.5 436.5

Estimate of any current year (FY97) cost: $ 

POSITIONS

0.0

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

SB 15 would require mandatory arbitration for all personal injury, death, or property damage cases where the 
amount of controversy is $100,000 or less, w ith certain limited exceptions. The bill would also cap punitive 
damages for actions against an employer to recover damages for an unlawful employment practice prohibited by 
AS 18.80.220.

While the second change would have no impact on the Department of Law, the requirement for mandatory 
arbitration would cause new costs. The department anticipates that approximately 100 cases per year would 
require mandatory arbitration: 65 to rt claims, 30 prisoner litigation cases, and 5 cases in other categories, 
primarily environmental claims. This estimate is based on the number of cases the department currently has 
where claims fo r damages are $100,000 or less. If future plaintiffs claim damages greater than $100,000, they 
could avoid the effect of the bill and the number of cases going to mandatory arbitration could be less.

________________  u ________
Joan M. KassoiVTK>--v4̂  Y Y s\-4\^K-^ks'-------
Administrative/Services Division . \

Prepared by: 
Division:

Approved by Commissioner: 
Agency: _______

Bruce M..^ofei^o^ Atfo^n^^eneraf^^'
n r \ r  /\4 I a.A, ^Department of Law

Phone:
Date:

Date:

465-5370
3/11/97

3/11/97
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BILL NO . SB 15

ANALYSIS CONTINUATION:

Each case going to arbitration would require, on average, approximately 20 hours of attorney time specifically 
to prepare for and attend the arbitration hearing, in addition to the time ordinarily spent preparing the case (20 
hours @ $87/hr, or $1,740). In addition, witness fees and costs could be expected to be approximately 

( ^ ^ 1 ,5 0 0  per case. The bill does not specify who would pay the cost of arbitration, and our estimate of costs 
assumes the state would bo required to pay one-half of the arbitrator's fee, estimated at $1 50/hr for 25 hours. 
These cost estimates of $5,115 per case are conservative. Medical cases, for example, could be expected to 
involve considerably more in-house attorney time and increased costs for expert witnesses.

# r he estimated cost for mandatory arbitration would be offset by any savings from cases settling at the 
arbitration level, and not proceeding to trial. As a practical matter, very few of these types of cases go to 
trial. Most are either won or lost on motion practice, or settled prior to trial. An average of three to rt cases, 
where the amount in controversy is $100,000 or less, actually proceed to trial each year, and if all are 
assumed to be settled at the arbitration level, a potential savings of $75,000 is possible ($25,000 per case). 
This potential savings is reflected in our cost estimate.

The cost estimate is based on the department's standard attorney cost schedule ($87/hour) and includes 
clerical support, communications, space, supplies, data processing, and other normal overhead expenses. 
Witness and arbitrator costs are included separately.

GENERAL LEGAL SERVICES 
Special Litigation (torts)

Department of Law attorney time 
Witness costs/fees 
Arbitra tor cost/fees 

Total
Estimated potential savings

Other, non-tort, claims for damages 
Department o f Law attorney time 

Witness costs/fees 
Arbitra tor cost/fees 

Total

# cases

65

cost/case

$1,740
$1,500
$1,875
$5,115

($25,000)

$1,740
$1,500
$1,875
$5,115

total

$113,100
$97,500
$121,875
$332,475
($75,000)
$257,475

$8,700
$7,500
$9,375

$25,575

IAR

GF

CRIMINAL DIVISION 
Prisoner litigation cases

Department of Law attorney time 
Witness costs/fees 
Arbitra tor cost/fees 

Total

30 $1,740
$1,500
$1,875
$5,115

$52,200
$45,000
$56,250
$153,450 GF

TOTAL DEPARTMENT OF LAW 100 $436,500

Page 2 o f 2



Expenditures/Revenues /

CAPITAL EXPENDITURES

ICHANGE IN REVENUES (

Fund Source (Thousands ot Dollars)
1002 Federal Recetpis
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other

464.4

TOTAL 464.4

Estimate o 1 any current year (FY 97) cosu None

Positions _______
Full-Time 
Pan-Timo 
Temporary

ANALYSIS: (Attach a separate page It necessary) 

See attached fiscal analysis.

Prepared by. C. S. Christensen III. Staff Counsel  Phona 264-8228
Agency Alaska Court System     Date: 03/12/97

Approved by Stephanie J, Cole, Acting Adminisirative Director____________________ Date: 03/12/97
Agency Alaska Court System_____________________________________ _
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Title: Mandatory Arbitration_____________________BRU: Trial_Courts________
 ___________________________________________________ Component: ____________________ _
Sponsor: Sen. Taylor________________________  __________________
Requestor: Senate Judiciary__________ _______________COMPONENT SERIAL NO. 768
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OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
UNO & STRUCTURES
GRANTS 4 CLAIMS
MISCELLANEOUS

464.4 464.4 464.4 464.4 464.4 464.4

TOTAL OPERATING 464.4 464.4 464.4 464.4 464.4 464.4



Alaska Court System 
F isca l Analysis
SB 15

S e c t i o n  1 of SB 15 r e q u i r e s  all tort c l a i m s  of $ 1 0 0 , 0 0 0  o r  less
to be s u b m i t t e d  to n o n - b i n d i n g  a r b i t r a t i o n .  A  t o t a l  of 152 0  to r t
c l a i m s  w e r e  f i l e d  in s u p e r i o r  a nd d i s t r i c t  c o u r t  in FY 96 (this 
n o t e  a s s u m e s  th a t  SB 15 w i l l  n o t  a p p l y  to s m a l l  c l a i m s  c a s e s ) .
T h e  A l a s k a  J u d i c i a l  C o u n c i l  e s t i m a t e s  th a t  85% of those, or 1292,
a r e  for $ 1 0 0 , 0 0 0  or less.

A r b i t r a t o r s  in A n c h o r a g e  w h o  a re a t t o r n e y s  or f o r m e r  j u d g e s  
t y p i c a l l y  c h a r g e  $150 - $17 5  p e r  h o u r  for t h e i r  s e r v i c e s .
A l t h o u g h  n o n - a t t o r n e v  a r b i t r a t o r s  in A n c h o r a g e  t y p i c a l l y  c h a r g e  
a r o u n d  $ 1 0 0  p e r  hourj th e r e  a re few, if any, s u c h  a r b i t r a t o r s  
t h a t  w o r k  w i t h  tort cases. T he A m e r i c a n  A r b i t r a t i o n  A s s o c i a t i o n ,  
(which is the p r i m a r y  a r b i t r a t i o n  a s s o c i a t i o n  a n d  the o n e  t h a t  
m o s t  a r b i t r a t o r s  are a f f i l i a t e d  with) w o r k s  w i t h  81 a r b i t r a t o r s  
in A l a s k a .  Of the 46 w h o  a re n o n - a t t o r n e y s ,  n o n e  a r b i t r a t e  tor t  
cases. B e c a u s e  of the l a c k  of n o n - a t t o r n e y  a r b i t r a t o r s  a v a i l a b l e  
to h a n d l e  t o r t  cases, this n o t e  a s s u m e s  t h a t  a r b i t r a t i o n  s e r v i c e s  
w i l l  be p r o v i d e d  b y  a t t o r n e y s  and r e t i r e d  j u d g e s .  H o w e v e r ,  at 
s o m e  p o i n t  n o n - a t t o r n e y s  w i l l  p r e s u m a b l y  b e  a v a i l a b l e  to 
a r b i t r a t e  to r t  c a s e s  a nd so this n o t e  has b e e n  f i g u r e d  b a s e d  on 
t he l o w e r  $ 1 5 0  p e r  h o u r  r a t e  e v e n  t h o u g h  it m a y  a v e r a g e  m o r e  tha n  
t h a t  i n i t i a l l y .

T he tim e  r e q u i r e d  for m o s t  tort a r b i t r a t i o n  v a r i e s  b e t w e e n  1 and 
5 days. H o w e v e r ,  b e c a u s e  the t y p i c a l  c a s e  c an be h a n d l e d  in 
a r o u n d  2 ciay**. t h i s  n o t e  a s s u m e s  16 h o u r s  p e r  case. A t  S I 50 p e r  
hour, this r e s u l t *  in an e s t i m a t e  of S 2 4 0 0  p e r  case. T h i s  n o t e  
f u r t h e r  a s s u m e s  that tn e r e  w i l l  be 2 l i t i g a n t s  p e r  c a s e  (2584 
total) a n d  that %15 w i l l  b e  i n d i g e n t  (387 ) ' .

N o u e  tha t  95% of ail tort c a s e s  a l r e a d y  s e t t l e  b e f o r e  trial, a n d  
thu s  a r b i t r a t i o n  w i l i  not a p p r e c i a b l y  r e d u c e  c o u r t  c o s t s  for 
t h o s e  c a s e s .  The c a s e s  tha t  do go to t r i a l  are t h o s e  in w h i c h  
a f t e r  full d i s c o v e r y ,  the p a r t i e s  s t i l l  c a n  not a g r e e  o n  the 
v a l u e  a j u r y  w i l l  p ut on a claim. T h o s e  c a s e s  a re u n l i k e l y  to 
s e t t l e  as a * r e s u l t’of an a r b i t r a t o r ' s  o p i n i o n  r e n d e r e d  e a r l y  in 
t he p r o c e s s .  Th u s  this s e c t i o n  wil i  p r o b a b l y  n ot r e d u c e  the 
s t a t e ' s  c o s t s  of r u n n i n g  t h e  c i v i l  j u s t i c e  s y s t e m .



03>'12/97 11:21 C19072648292 ADMIN ACCOUNTING

Alaska Court System 
Fiscal Analysis 
SB 15

Contractual Services

Cost of mandatory arbitration for indigent parties. This fiscal note assumes that 
1,292 cases fall within the S1 00,000 limit of this legislation. With 2 litigants in each 
case, there are 2,584 litigants, of which 15% or 3tJ7 are assumed to be indigent. It is 
further assumed that each case will require 16 hours of arbitration at a cost of St 50 
an hour. The total cost of each esse Is $2,400 and the cost per indigent litigant is 
51,200.
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WORK DRAFT WORK DRAFT WORK DRAFT

HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - FIRST SESSION

B Y

Introduced:

Referred:

A BILL 

FOR AN 'ACT ENTITLED 

"An Act relating to civil liability of certain nonprofit corporations; and providing 

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.168. Immunity of certain nonprofit corporations. (a) A

nonprofit corporation is not liable for civil damages resulting from a negligent act or 

omission if the civil damages arise out of injury to or death of a person who is in any 

degree a beneficiary of the services or products provided by the nonprofit corporation 

and the services or products are provided at no cost to the person.

(b) In this section,

(1) "negligent" includes all degrees of negligence;

(2) "nonprofit corporation" means a corporation organized exclusively 

for religious, charitable, or educational purposes and incorporated under AS 10.20.

* Sec. 2. This Act applies to civil actions that accrue on or after the effective date of this

■1*
New Text Underlined [DELETED TEXT BRACKETED]



1 Act.

2 * Sec. 3. This Act takes effect July 1, 1997.

WORK DRAFT WORK DRAFT

-2-
New  T e x t  Underlined [DELETED TEXT BRACKETED]
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' With spado support, lie raises, 
Without ,‘aipporl. lie retreats to three 
o" trump So. what is lour dubs? It 
minimi show five cards in the suit. 
Vo'tli is being asked only about 
spades, not another suit. H is called

So, the right answer to the question 
is 12, not 13, If you finesse the spade 
queen, you lose when West has the 
singleton king.

O iJ D T b y N E A ,  Inc.

A jury of Alaskans dealt out $5 billion in penalties to the owners of the 
Exxon Valdez for the devastation caused by the ’89 oil spill. After weighing 
evidence from both sides, the jury believed these stiff penalties to be just. Now 
Hie Exxon Valdez is ready to sail into Prince William Sound again, under a new 
name, and our state legislature is getting ready to launch Tort Reform again, 
under the same old name.

So-called Tort "Reform" turns the tide against the jury process when 
determining punitive damages. It could cap penalties at insignificant amounts 
if another big spill occurred. It could even lead to a reversal of the $5 billion 
Exxon still owes and is currently appealing.

If you believe control over cases like this belongs with a jury of Alaskans 
mllier than with big corporations and their insurance companies, call your 
legislator now. Because you don’t get to vote on Tort Reform. Only the politicians 
•In. And that vote may sail through Juneau very quickly.
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HOUSE MAJORITY LEADER

MEMBER 
HOUSE JUDICIARY CO M M ITTEE 

HOUSE RULES COM M ITTEE 
HEALTH, e d u c .  i i  SOCIAL s e r v i c e s  c o m m i t t e e  

LEGISLATIVE COUNCIL JO IN T  COM M ITTEE

(Alaska jifafe ̂Legislator
Representative Brian S. Porter

Robert Merle Cowan 
Cowan Gerry & Aaronson 
909 Cook Avenue 
Kenai, Alaska 99611

DISTRICT 20
April 11,1997

SESSION:
STATE CAPITOL. ROOM 216 
JUNEAU, ALASKA 99S0I-1182 
PHONE: (DO?) -165-4930 
FAX: 1907) 465-383-1

INTERIM:
716 SV.-ITHAVE.. SUITE 560 
ANCHORAGE. AK 99501 •’ 153 
PHONE: 19071 258.319?
FAX: (907) 258-55)0

Re: HB 58 Tort Reform

Dear Mr. Cowan:

I am in receipt of your letter dated April 9, 1997. For the record, while I 
appreciate your point of view, I cannot join in your conclusions.

I am in the procesc o. h? ^ing legal counsel take a thorough look at the Alaska 
Suprem e C ourt decision in Hughes v. Foster Wheeler Company. In the 
meantime, I have tentatively concluded that the case sim ply does not stand 
for the proposition for which you cite it. While my reading is that of a 
layman, it is clear to me that the issue before the court had absolutely no tiling 
to do w ith punitive damages. The issue squarely before the court was 
whether Rule 82 attorney fees and costs could be im posed w hen an adm iralty 
case was dism issed on a basis of forum  non conveniens, w ithout ever getting 
to the merits of the adm iralty claims. Additionally, it seems logical to me that 
only the federal courts will have the final say over the scope and applicability 
of federal adm iralty law, rather than the Alaska Supreme Court. If I am 
advised by our counsel of any different reading, I will let you know.

As to the rem aining assertions in your letter, I guess we m ust agree that we 
disagree over your other interpretations, including your reading of 
Cummings v. Sea Lion Corporation. In  any event, our differences are 
probably meaningless, since HB 58 will likely be am ended to clarify w hat the 
Alaska Suprem e Court has already determ ined to be the standard  for punitive 
damages.

Thank you for your interest,

cc: Majority Legislators 
cc: Governor's office
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AB 25,0 Assembly Bill - INTRODUCED

BILL NUMBERi A B  250 
HI L L  TEXT

TNTR< 'DUCED

INTRODUCED BY A n n em b ly  Memb<

FEBRl

A n  act: to amend Section 3: 
liability.

LEGISLATIVE COUNSEL''

AB 250, aa introduced, Kui 
U nder existing law, in an 

p rovider .baaed on  professions 
not recover damages for no n e  

This bill w o u l d  provide t 
health care provider consuraec 
his or h e r  ability to perforn 
to the plaintiff, the health 
disciplinary actions before 
liaenoing board, or has been 
action, the health care prov 
upon the plaintiff, the inju; 
p r o v i d e r ' 3 gross negligence, 
health care provider caused 
un d e r  the age of 14 years.

Vote: majority. Appropri
State-mandated local programi

Liability: health care providers,
action for injury against a health care 
1 negligence, the injured plaintiff m a y  

cjonomic losses in excess of $250,000. 
oat this limitation does not apply if the 

alcohol or illegal drugs that impaired 
professional services causing injury 
care provider has h a d  3 or more 

the Medical Board of California or other 
subject to other specified disciplinary 

iier committed sexual abuGa or misconduct 
r y  resulted from the health care 
:he negligence or misconduct of the 
ath, or the injury was to a parson

THE PEOPLE OP THE STATB OP  CA jlFORNIA DO E NACT A S  FOLLOWS:

t  !■SECTION l. The people of 
health care practitioners pla^ 
of its citizens. Nevertheles 
small num b e r  of doctorG are r 
largo share of injurieo and d 
rarely disciplined o r  removed 

SEC. 2 . Section 3333.2 of
3333.2. (a) in any action

p rovider b ased o n  professions 
shall be entitled to recover 
pain, suffering, inaonvenlenc : 
, and other nonpeeuniary dai v

(b) In no  action shall the 
losses exc e e d  two hundred fif

(c) The p r o te c t io n  of aub 
t r i e r  o f  f a c t  f in d s  one o r  mo

(1) The h e a lth  care provid^; 
that im paired , in whole or  In  
p r o fessional s e r v ic e s  causing

(2) The h e a lth  care providfy. 
a c t io n s  b e fo re  th e  M edical Bo, 
board in  which d is c ip l in a r y  a 
h e r  l i c e n s e  revoked  o r  suspen< 
a c ts ,  o r  om issions  a t  i s s u e  in  
p ro v id e r , o r  has had three or  
h e r  in  th e  p a s t  10 ye a rs  fo r  
n e g lig e n c e .

(3) The h e a lth  care provid i 
upon th e plaintiff.

(4) The in ju r y  r e s u l te d  f: 
n e g lig e n c e .

http://www Jeginfo.ca.gov/pub/bilI, .,ab_250_bill_970211_mtroducod.html

r  Kuehl 
ARY 11, 1997

i

33.2 of the Civil Code, relating to 

DIGEST

i t i o m  
n o .

no. Fiscal committee: no.

e State of California recognize that 
a vital part in protecting the health 

, studies indicate that a relatively 
ssponsible for a disproportionately 
ath and that incompetent doctors are 
from practice.
phe Civil code is amended to read: 
for injury against a health care 
negligence, the injured plaintiff 

Loneconomic losses to compensate for 
physical impairment, dicfigurcmcnt 

age.
amount of damages for noneconomic 
y  thousand dollars ($250,000). 
i iv is io n  lb) s h a l l  n o t app ly  i f  th e  
e  o f  the  fo llovring:  
r  consumed a lco h o l or I l l e g a l  drugs 
p a r t, h i s  or h e r  a b i l i t y  to  perform  
in ju r y  to  the  p l a i n t i f f .
■r has had th re e  o r  more d is c ip l in a r y  

krd  o t  C a lifo rn ia  o r  o th e r  l ic e n s in g  
<±ion has been imposed, has had h i s  o r  
clad In  whole o r  in  p a r t ,  f o r  conduct, 

the a c tio n  a g a in s t th e  h e a lth  care  
more adverse judgm ents a g a in s t him o r  

Jctions a r is in g  out of  p r o fe s s io n a l

r  committed sexua l abuse o r  m isconduct

rt m the h e a lth  care  p r o v id e r 's  g ro ss

1 o f 2 04/07/97 nO-lfMR
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AB 25J) Assembly Bill - INTRODUCED http://vAvw.Icgiafo.ca,gov/pub/bill...eb_250_bill_97021 l_mtroduccd.btrol

(5) The neg ligence o r  
caused death.

(6) The in ju ry  was to a 
(d) For the purposes of 
(1) "Health care provider

pursuant to Division 2 (commc 
and Professions Code, or lice 
Initiative Act, or the Chiroj: 
pursuant to ChapLer 2.5 (comm 
of the Heal t h  and Safety Code 
health facility, licensed p 
Section 1200) of the Health 
includes the legal represent

misi:onduct o f the hea lth  care p ro v id e r

person under the age o f  14 years. 
tjhis section:

means any person licensed or certified 
ncing urith Section 500) of the Business 
ased pursuant to the Osteopathic 
ractic Initiative Act, or licensed 
wncing with Section 1440) of Divi s i o n  2 

and any clinic, health dispensary, or 
uisuant to Division 2 (commencing with 
4»d safety Code. "Health care provider" 
.tives of a health care provider

(2) "Professional negligei 
act b y  a  h eal t h  care provide: 
services, w hich act or omiss 
injury ^or-^wrongful. riearh, 
such—  the services are wit) 
services for which the provicjj 
are not wit h i n  any restrict 

agency or licensed hospital.

ce" means a negligent act or omission to 
in the rendering of professional 

on is the proximate cause of a personal
Srovided that 
n the ocope of 

,er is licensed and - w hic h 
on imposed by the licensing
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(907) 465-3867 or 465-2450 
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DIVISION OF LEGAL AND RESEARCH SERVICES 
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STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M March 15, 1997

SUBJECT:

TO:

FROM:

Sectional Summary of CSSB 15(JUD).

Senator Robin Taylor 
Attn: Laura

Michael F. Ford
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an 
authoritative interpretation of the bill and the bill itself is the best statement of its contents. 
If you would like an interpretation of the bill as it may apply to a particular set of 
circumstances, please advise.

Section 1. Purpose.

■Section 2. Fixes the interest rate for state bank liquidation proceedings. This provision is 
required by amendment to the existing interest rate law contained in sec. 10.

Section 3. Requires that a civil action for waste or trespass upon real property be brought 
within six years.

Section 4. Requires that a civil action based on a contract, except for a judgment or sealed 
instrument, be brought within three years.

Section 5. Requires that an action for injury to personal property be brought with two years.

Section 6. Provides that the limit on damages for pain and suffering, or noneconomic 
damages does not apply to damages for severe disfigurement or severe physical impairment.

Section 7. Provides that punitive damages may only be awarded as provided under this 
section. Imposes a cap on punitive damages under subsections (f) and (g).

Section 8. Amends the definition of "fault" to include intentional acts or omissions.
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Section 9. Establishes a formula for increasing or reducing the rate of interest applicable to 
a judgment by either two, three, or five percent, depending on whether an offer of judgment 
is accepted or rejected.

Section 10. Changes the rate of interest applicable to a judgment from a fixed rate of 10.5 
percent to a floating rate determined under subsection (c) enacted in sec. 11.

Section 11. Establishes a method for determining the rate of interest to be paid on a 
judgment.

Section 12. Establishes a alternative dispute resolution pilot program for certain civil cases. 
Only certain cases filed in Anchorage are required to be mediated. Requires that the program 
operate for at least five years, under a structure set by the supreme court. Requires fees and 
costs be shared equally by the parties to the case. Requires the Alaska Judicial Council to 
annually evaluate the program.

Section 13. Provides that in a judgment entered against the state, the rate of interest is the 
floating rate established under AS 09.30.070.

Section 14. Provides that in eminent domain actions, the compensation awarded must 
include interest at a rate of 10.5 percent.

Section 15. Requires that certain civil actions must be arbitrated. Requires the court to 
appoint an arbitrator and establishes time lines for reaching a decision. Provides that the 
decision is admissible in the civil action and that a party that rejects the decision and loses 
in later civil litigation is liable for actual costs and attorney fees.

Section 16. Provides that a person who is injured or killed cannot recover civil damages, if 
the person was committing a felony, or was engaged in conduct that constitutes the 
comr. ission of a felony and the conduct substantially contributed to the injury or death and 
is proved by clear and convincing evidence. Provides that the section does not apply if the 
person is acquitted.

Section 17. Requires that the Alaska Judicial Council collect and evaluate certain 
information regarding civil litigation.

Section 18. Limits the amount of punitive damages that can be recovered in an unlawful 
employment action.

Section 19. Requires the director of the division of insurance to evaluate the effect of the 
provisions of this Act and the financial health and profitability of insurers doing business 
in the state. Requires insurers to provide information to the state and provides for an annual 
report to the legislature and the governor.
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Section 20. Establishes a private cause of action for a violation of the unfair trade practice 
provisions of AS 21.36.125, or of a trade practice or claim regulation adopted by the director. 
Requires notice be given to the insurer and to the director. Allows for the recovery of 
foreseeable damages, costs, attorney fees, and punitive damages.

Section 21. Limits the authority of the court to award punitive damages in employment 
cases.

Section 22. Increases the jurisdiction of the district court to claims that do not exceed 
$ 10 0 ,000.

Section 23. Imposes a penalty on insurers who deny medical coverage under a motor vehicle 
insurance policy and later are determined to have wrongfully denied coverage.

Section 24. Requires that uninsured and underinsured motor vehicle insurance be excess 
coverage, payable even when other policy coverage is not exhausted.

Section 25. Amends civil rule 16.1(c) to prohibit filing of a motion to set trial until after the 
parties meet to discuss settlement required under sec. 26.

Section 26. Amends civil rule 16.1 to require a meeting of the parties to discuss settlement 
and to establish discovery guidelines.

Section 21. Amends civil rule 41(a) to require parties to a civil action to submit certain 
information required under AS 09.68.130.

Section 28. Repeals and reenacts civil rule 68, to provide a formula for increasing or 
decreasing the interest rate applicable to a judgment depending on an offer of judgment made 
in the case. The rule is changed to be consistent with sec. 9.

Section 29. Changes the limit the use of discovery in a medical malpractice action from 80 
to 60 days.

Section 30. Increases the fine that can be imposed by a court against an attorney to $ 10,000.

Section 31. Amends district court civil rule 1(a)(1) to limit the use of discovery.

Section 32. Amends district court civil rule 4 to require a maximum of 270 days before a 
case goes to trial.

Section 33 Amends appellate rule 511 to require parties to a civil action to submit certain 
information required under AS 09.68.130.



Section 34. Repealers.

Section 35. Repealers.

Section 36. Repealers.

Section 37. This section sets out the intent of the legislature to amend civil rules 49 and 
26(b) and (d).

Section 38. This section sets out the intent of the legislature to amend civil rule 68.

Section 39. This section sets out the intent of the legislature to amend civil rule 100.

Section 4Q.This section sets out the intent of the legislature to amend civil rule 79(b). 

Section 41. This section sets out the intent of the legislature to amend civil rule 82(b).

Section 42. This section sets out the intent of the legislature to amend civil rule 82(b).

Section 43. Applicability section.

Section 44. Severability clause.

Section 45. Instruction to the revisor of statutes regarding technical amendment.

Section 46. Effective date for court rule change sections.

Section 47. Effective date.

MFF:pl
97-069.plm
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THERE IS GOOD TORT REFORM, AND BAD; KNOW THE DIFFERENCE

By JEFF BUSH
JUNEAU — Remember when everyone, except maybe ice cream 

salesmen, thought all cholesterol was bad? And everyone, except a 
lew trial lawyers, thought any tort reform was good?WeIl, we now 
know that some cholesterol is actually good for you. And while 
almost everyone, m yself  included, supports reform of our civil 
justice laws, some tort reform actually is bad for you.

Tort reform comes in many shapes and sizes. Let's look at a 
typical lawsuit. Say Vic is walking across the street when he's 
hit by a car driven by Sue. His legs are crushed in the accident. 
Fortunately, Vic has health insurance to pay the $200,000 hospital 
bill, but he can no longer work as a home builder and will have to 
get a lower-paying job  as a clerk for an insurance agency. He'll 
also have to learn to live in pain the rest o f  his life.

Vic hires one of those trial lawyers he sees on TV and agrees 
to pay the guy a third o f  any settlement. The lawyer files suit 
and the case winds its way through die endless process of 
depositions, motions and medical examinations. Five years later, 
the case goes to trial and the jury  awards Vic $750,000 —
$200,000 for his medical expenses; $150,000 for lost wages, since 
he now works for less, and $400,000 to him and his family for pain 
and suffering. M eanwhile, Sue's insurance company has shelled out 
another $250,000 to its $200-an-hour attorney to defend the case.

Before Vic gets a penny, the trial lawyer deducts his third and 
all his expenses, such as thousands of pages o f  depositions at $10 
per page and medical experts at $350 per hour. The money awarded 
for medical expenses is used to reimburse Vic's insurance carrier. 
Vic has been crippled for life, and if he's lucky, he and his 
family will get about $200,000 in compensation. Almost 60 percent 
o f  the money paid by the insurance company has been eaten up by 
the "system."

The problem seems obvious; the solutions, however, are not.
Good Tort Reform tries to reduce that 60 percent figure. That 

was the approach taken by Gov. Tony Knowles' Task Force on Civil 
Justice Reform and included in the governor's tort reform bill.
The bill includes a pilot project to require most cases to go to 
m ediation or o ther alternative d ispute  resolution, rather than 
fester for years in the courts. Another proposal would require 
cases filed in District Court to go to trial within a year and 
reduce the amount of money spent on depositions and other legal 
m umbo-jumbo. A third proposal would encourage parties to settle 
cases early.

Bad Tort Reform doesn't reduce the 60 percent figure but 
instead puts limits on compensation. For instance, Rep. Brian 
Porter's tort reform bill, HB 58, places a "cap" on non-cconomic 
damages, which in this case would have reduced the jury's award by 
$100,000. Guess whose share that comes out of? (Hint: Neither the 
lawyers nor the insurance com pany gives up much.)

Bad Tort Reform also lets a def“»r,ant point the finger at 
anyone. Sue could blame the state for failing to properly maintain 
the road, or her doctor for giving her medication that made her
drowsy, or the Japanese maker o f  her car because something was 
wrong with the steering, or even the used car salesman she bought 
it from.

The courts currently deal with these kinds o f  claims by 
requiring the p la in tiff  to bring that carm aker or salesman into 
court so the judge and jury can weigh the evidence and decide the
appropriate level o f  responsibility. But under Bad Tort Reform,
the more people whom Sue and her lawyer can point a linger at, 
even if  they arc not around to defend themselves, the more money



Sue's insurance company gets to keep. And, of course, the less Vic 
gets.

Bad Tort Reform even allows some people who hurt others to walk 
away scot-free.Say Vic is parking his snowblower and his garage 
roof collapses on top of him. Whether Vic could recover anything 
from the builder would depend, under Porter's bill, on how old the 
garage was. It if was 7 years old, no problem; 8 years, tough 
luck, Vic.

So when someone tries to tell you that you should support some 
bill just because it's tort reform, ask if it's good tort reform 
or bad tort reform. You already do the same with cholesterol -- 
why else would anyone eat frozen yogurt instead of Ben and 
Jerry 's?

Jeff Bush is Deputy Commissioner of Commerce & Economic 
Development. He was a member of Gov. Tony Knowles' Civil Justice 
Reform Task Force.
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H. Dee Taylor, Investigator
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T o :  R o b i n  T a y l o r

F r o m :  R i c k  F r i e d m a n

R o b i n ,

T h a n k s  f o r  i n t r o d u c i n g  t h e  " T a s k  F o r c e "  b i l l .  N e e d l e s s  

t o  say, e v e r y o n e  u p  h e r e  is v e r y  g r a t e f u l  a n d  w i l l i n g  t o  d o  

a n y t h i n g  t o  h e l p  y o u  a l o n g .

I a m  e n c l o s i n g  a " c l o s i n g  a r g u m e n t "  f o r  p u n i t i v e  

d a m a g e s  w h i c h  h a s  s o m e  c o n c e p t s  y o u  m a y  w a n t  t o  u s e  i f  y o u  

e n d  u p  d e b a t i n g  t h i s  i s s u e .

A s  a l w a y s ,  l e t  m e  (us) k n o w  w h a t  w e  c a n  do.
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R o b i n ,

1227 West 9th Avenue, Second Floor 
Anchorage, Alaska 99501 
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I d o n ' t  k n o w  if t h i s  a f f i d a v i t  w o u l d  b e  o f  a n y  u s e  t o  

y o u ,  b u t  I t h o u g h t  it w o u l d n ' t  h u r t  t o  s e n d  it on.
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From: J o h n  C. M c C a r t h y
E s p e c i a l l y  for: T h e  W e s t e r n  T r i a l  L a w y e r s  A s s o c i a t i o n

S u n  V a l l e y ,  I d a h o ,

S a t u r d a y ,  M a r c h  1, 19 9 7  
8: 5 0  t o  9: 3 0  A M

A  C L O S I N G  A R G U M E N T  F O R  PUNITIVE_.PAMAGES.

P l a n n i n g  y o u r  c l o s i n g  a r g u m e n t  i n  a p u n i t i v e  d a m a g e  

c a s e  s t a r t s  w i t h  j u r y  s e l e c t i o n ,  i f  n o t  w i t h  m o t i o n s  i n  l i m i n e .

I f e e l  i t  is e s s e n t i a l  i n  v o i r  d i r e  t o  p r e p a r e  t h e  j u r y  

f o r  i t s  r o l e  i n  d e c i d i n g  w h e t h e r  o r  n o t  t o  a s s e s s  p u n i t i v e  
d a m a g e s  and, i f  so, h o w  m u c h  w i l l  b e  a p p r o p r i a t e  t o  d o  t h e  j o b  

t h e  l a w  a s k s  t h e m  t o  d o  - - p u n i s h  t h e  d e f e n d a n t .  Y o u  m a y  e v e n  
h a v e  t o  d u k e  i t  o u t  w i t h  t h e  L r i a i  j u d g e  b e f o r e  s t a r t i n g  j u r y  
s e l e c t i o n  t o  m a k e  c e r t a i n  t h e  d e c k  i s  c l e a r  f o r  y o u  t o  q u e s t i o n  
p r o s p e c t i v e  j u r o r s  a b o u t  t h e i r  a t t i t u d e s  c o n c e r n i n g  p u n i t i v e s  a n d  

t h e i r  p o s s i b l e  r o l e  i n  f i x i n g  them.

B u t  i n  o r d e r  f o r  t h e  p l a i n t i f f ' s  a t t o r n e y  t o  d o  t h a t  he 

o r  s h e  m u s t  u n d e r s t a n d  w h a t  h i s  o r  h e r  r o l e  is a n d  t h e n  g e t  t h a t  

m e s s a g e  a c r o s s  i n  v o i r  d i r e  as p a r t  o f  t h e  s c r e e n i n g  o f  j u r o r s .  
O b i o u s l y ,  y o u  w a n t  t o  t r y  t o  s e l e c t  o n l y  t h o s e  w h o  a r e  e a g e r  t o  

p l a y  t h e  r i g h t  r o le, e n t h u s i a s t i c a l l y ,  f u l l y  a n d  e f f e c t i v e l y .

So, h e r e  is t h e  a p p r o a c h  I use: T H E  C O P  0 1 '  T H E  B E A T .

T h i s  is t h e  m e s s a g e  I t r y  t o  c o n v e y  t o  t h e  j u d g e  a n d  t o  t h e  
j u r o r s .  Y o u  h a v e  t o  u s e  y o u r  o w n  w o r d s  t h a t  w o r k  f o r  y o u  a n d  f o r  

t h e  s i t u a t i o n  t h a t  y o u  face. E a c h  c a s e  is d i f f e r e n t .

S u r p r i s i n g l y ,  d e s p i t e  a n a t i o n a l  m o o d  f o r  t o u g h e r  a n t i -  

c r i m e  l e g i s l a t i o n  a n d  t o u g h e r  s e n t e n c e s  f o r  c r i m i n a l s ,  w h e n  i t  

c o m e s  t o  c o r p o r a t e  crime, w e  h a v e  l i t t l e  h e l p  f r o m  l a w m a k e r s ,  

p r o s e c u t o r s  o r  t h e  c o urts. T h e y  l e a v e  i t  a l m o s t  e n t i r e l y  u p  t o  

j u r o r s  l i k e  t h o s e  c a l l e d  t o  d u t y  i n  t h i s  c a s e  a n d  p r i v a t e  

a t t o r n e y s  l i k e  us.

F o r  o v e r  40 y e a r s  as a p r i v a t e  a t t o r n e y  I h a v e  b e e n  a 

c o p  o n  t h e  b e a t  t r y i n g  t o  p r o t e c t  c o n s u m e r s ,  e m p l o y e e s ,  i n s u r e d s  

a n d  o t h e r  v i c t i m s  o f  c o r p o r a t e  f r a u d  a n d  d e c e i t .  I a m  a p r i v a t e  

c o p  b e c a u s e  t h e r e  a r e  n o  p o l i c e  t o  p r o t e c t  m y  n e i g h b o r s .  T h e r e  

n e v e r  h a v e  bee n .

I a m  a l s o  t h e i r  p r i v a t e  p r o s e c u t o r  b e c a u s e  t h e r e  a r e  n o  

l a w s  t h a t  a n y  p u b l i c  a t t o r n e y ,  d i s t r i c t  a t t o r n e y  o r  a t t o r n e y  

g e n e r a l  c a n  e n f o r c e  t h a t  w i l l  r e s t o r e  t o  m y  n e i g h b o r s  w h a t  h a s  

b e e n  t a k e n  f r o m  t h e m  as a r e s u l t  o f  c o r p o r a t e  f r a u d  o r  d e c e i t  i n  

t h e  ( m a n u f a c t u r e  a n d  m a r k e t i n g  o f  d e f e c t i v e  a n d  d a n g e r o u s  

p r o d u c t s )  ( b a d  f a i t h  d e n i a l  o f  i n s u r a n c e  b e n e f i t s  d u e  a 
p o l i c y h o l d e r )  ( f i r i n g  o f  g o o d  e m p l o y e e s  b e c a u s e  t h e y  a r e  t o o  old, 

t h e  w r o n g  s e x  o r  r a c e )  etc. A d a p t  t o  y o u r  case.
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M y  b e a t  is t h e  c o u r t r o o m  a n d  m y  o n l y  w e a p o n  h a s  b e e n  

t h e  l a w  o f  p u n i t i v e  d a m a g e s .  A n d  I a m  p e r m i t t e d  t o  u s e  i t  o n l y  

w h e n  I c a n  p r o v e  t h a t  t h e  c o r p o r a t e  d e f e n d a n t  a c t e d  w i t h  f u l l  

k n o w l e d g e  a n d  m a l i c e  a n d  s u c c e e d e d  i n  u n l a w f u l l y  i n j u r i n g  m y  

i n n o c e n t  n e i g h b o r .  I f  I c a n n o t  p r o v e  m y  c h a r g e  w i t h  c l e a r  a n d  
c o n v i n c i n g  e v i d e n c e ,  I n o t  o n l y  lose, I d o  n o t  g e t  paid.

T h e  l a w f u l  p u r p o s e  o f  p u n i t i v e  d a m a g e s  i s  t o  p u n i s h  t h e  

g u i l t y  c o r p o r a t i o n ,  t o  d i s c o u r a g e  i t  f r o m  c o n t i n u i n g  t o  p r o f i t  
f r o m  c h e a t i n g  a n d  i n j u r i n g  t h e  p u b l i c ,  a n d  t o  s e n d  a p u b l i c  

m e s s a g e  t o  o t h e r  l i k e - m i n d e d  c o r p o r a t i o n s .  J a i l  s e n t e n c e s  s e r v e  
t h e  s a m e  p u r p o s e  f o r  i n d i v i d u a l s  w h o  c o m m i t  t h e  s a m e  acts. B u t  a 
c o r p o r a t i o n  c a n n o t  b e  s e n t e n c e d  t o  jail. I t  c a n n o t  b e  e x e c u t e d  
n o  m a t t e r  h o w  m a n y  l i v e s ,  c a r e e r s  o r  f o r t u n e s  i t  h a s  u n l a w f u l l y  
d e s t r o y e d .

I t  is o u t  o f  a n  h i s t o r i c a l  s e n s e  o f  f a i r n e s s  t h a t  
A m e r i c a n s  a r e  c a r e f u l  t o  f i t  t h e  p u n i s h m e n t  t o  t h e  crime.

E i g h t y  p e r c e n t  s u p p o r t  t h e  d e a t h  p e n a l t y  b e c a u s e  t h e y  f e e l  i t  is 

n e c e s s a r y  t o  p u n i s h  s e v e r e l y  i n d i v i d u a l s  w h o  m a l i c i o u s l y  c o m m i t  
d e a d l y  c r i m e s .  A m e r i c a n s  a l s o  f e e l  s t r o n g l y  t h a t  t h e  d e a t h  

p e n a l t y  s a v e s  l i v e s  b e c a u s e  i t  is a d e t e r r e n t  t o  s u c h  c r i m i n a l  
c o n d u c t .

T h e r e f o r e ,  w h e n  j u r o r s  f i n d  a c o r p o r a t i o n  g u i l t y  o f  

d e l i b e r a t e l y ,  u n l a w f u l l y  a n d  m a l i c i o u s l y  c a u s i n g  d e a t h  o r  i n j u r y  
o r  p r o p e r t y  l o s s  t o  t h e i r  c o n s u m e r  v i c t i m s ,  t h e y  m u s t  b e  r e a d y ,  

w i l l i n g ,  a n d  a b l e  t o  i m p o s e  a p p r o p r i a t e  p u n i s h m e n t .  A n d  t h e  

o n l y  w a y  t h e  l a w  p r o v i d e s  f o r  t h a t  is t h r o u g h  f i n e s  f i x e d  b y  

j u r o r s  i n  t h e  f o r m  o f  p u n i t i v e  d a m a g e s .

I f  j u r o r s  r e f u s e  t o  d o  so, a r e  n o t  p e r m i t t e d  t o  d o  s o  

o r  a r e  l i m i t e d  i n  t h e  f i n e s  t h e y  c a n  a s s e s s ,  d o e s n ' t  t h a t  p u t  a n  

e a s i l y  a f f o r d a b l e  p r i c e  o n  c o r p o r a t e  c r i m e ?  W h y  s h o u l d  t h e  

w e a l t h i e s t  a n d  m o s t  p o w e r f u l  c o r p o r a t i o n s  w h o  c o m m i t  t h e  mo\;t 

r e p r e h e n s i b l e  f r a u d  b e  g i v e n  t h e  g r e e n  l i g h t  f o r  o p e n  s e a s o n  o n  

"o u r - J i e l l G W  A m e r i c a n s ?  ■

T h e  c o p  o n  t h e  b e a t  c a n  d o  o n l y  s o  much. T h e  
p r o s e c u t o r  i n  t h e  c o u r t r o o m  c a n  d o  o n l y  s o  much. T h e  j u d g e  c a n  

d o  o n l y  s o  much. I f  c o r p o r a t e  c r i m e  is t o  b e  b r o u g h t  u n d e r  

c o n t r o l  i n  A m e r i c a ,  i t  i s  u p  t o  o r d i n a r y  A m e r i c a n s ,  s i t t i n g  as 

j u r o r s ,  t o  d o  it. A n d  I w i l l  p r o v e  t h i s  is s u c h  a case.

O n e  w e l l - p u b l i c i z e d  r e p o r t  o f  a c a r e f u l l y  c o n s i d e r e d  

j u r y ' s  v e r d i c t  a s s e s s i n g  p u n i t i v e  d a m a g e s  d o e s  m o r e  t o  d e t e r  

g r o w i n g  c o r p o r a t e  c r i m e  a g a i n s t  A m e r i c a n s  t h a n  a n y  p o l i t i c i a n ' s  

c a m p a i g n  p r o m i s e  e v e r  c o u l d  do.
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KENNETH O. JARVI

101 B ui 9th Avenue, Suite 9B 
Anchorage, Alaska 99501-3677 

(907) 276-4371

March 20, 1997

Senator Robin Taylor
Chair, Sanate Judiciary Committee
Alaska State Legislature
Statf Senate
Statt Capitol
June&u, Alaska 99801

Dear Senator Taylor:

I know you are aware that current Alaska Statute 
S09.17.010 puts a cap on non-economic damages for victims of 
personnel injury, but fairly recognizes that it does not apply to 
that small percentage of cases which involve severe physical 
impairment or disfigurement. By contrast, the current legislation 
being propounded by Representative Porter from Anchorage 
effectively obliterates the rights of severely injured persons for 
fair compensation. SS HB 58 creates a $500,000 cap on non-economic 
damages and doe" not create a exception for severely injured 
persgns. simply stated, if a person's life is trashed because of 
somegne's tort liability, $500,000 for non-economic damages is 
inadequate.

The question with regard to this proposed legislation 
is really one of fairness. These catastrophic injury cases 
represent v e r y  few of all cases in the judicial system. These 
victims have had the quality of their lives changed in a 
significant way, and in a way which no one would willingly exchange 
placgs with them for any amount of money. Why should they be 
picked on? There is nothing unfair about having a paraplegia, 
hemiplegic, quadriplegic, or brain injured person fully compensated 
for t h e i r  losses. With their life dramatically changed and 
frequently effectively destroyed, this compensation in these small 
m i n o r i t y  of cases i3 really all the "system" has to offer.

I am a registered Independent and have been for my 30- 
plus years in Alaska, but I have closely followed Republican 
philosophy. I thought Republican philosophy meant less government 
interference with citizens exercise of their rights, not more. Why 
pick on these trauma induced crippled people by stripping them of 
the only justice that the system can offer?
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M y  experience in dealing with insurance companies is the 
less they have at risk, the more difficult they are to deal with 
and the more unreasonable they become. I would suggest that 
establishing caps that relate to catastrophic injuries will be a 
greater incentive for the insurance companies to contest cases of 
merit. When they have less at risk, they can afford to be 
contentious. Reduce the risk of exposure of these insurance 
companies and you will see more, not less, of these cases in court.

I note that the sponsor statement relating to ss HB 58 
states that liability insurance is unavailable. This has to be a 
misstatement, whether unwittingly or intentional I don't know. 
But, clearly, the sponsor of SS H B  58 was a member of the 
Governor's Task Force and the Governor's Task Force concluded that 
no insurance crisis exists in Alaska at this time in terms of cost 
or availability (See Task Force Report at page 55).

Perhaps in the present context, it is too easy for truth 
to be a victim. It appears that severely injured trauma victims 
are easy prey. They have none of the powerful, well p a i d  lobbyists 
that the insurance industry or the big business interests have. If 
the proponents of SS HB 58 are successful in their effort to 
effectively eliminate severely injured trauma victim's rights, then 
m y  question is what is the quid pro quo? I have heard or seen 
nothing from the insurance industry that it has committed itself to 
a reduction in rates. There is a good reason for this. It won't 
do so. Further, we all know why. When the trauma victim's rights 
are savagely stripped, this will simply create a windfall for the 
insurance companies. They will not change their premiums one wit. 
As a consequence, the insurance consumer will continue to pay as 
they have. The victims, those who became severely crippled, will 
give u p  substantial rights in exchange for nothing. The insurance 
consumer gets nothing more, but our friendly insurers sure do: 
substantially limited exposure for the same premium dollar. Since 
there is no insurance crisis in terms of availability or 
affbrdability, who benefits? Not the consumer, and certainly not 
the severely injured trauma victim.

What happened to the Republication philosophy of no new 
taxes? The treatment in the tort reform bill regarding punitive 
damages is to give 50% of any hard won recovery to the state. This 
is simply a tax on plaintiffs who have suffered substantial damages 
caused b y  outrageous conduct of a defendant, but who have had the 
guts and stamina to pursue a case against defendants w h o  deserve 
what they get.

I know as a lawyer, you have a comprehension of how 
difficult it is to successfully pursue a punitive damage case. 
Punitive damages are so infrequently awarded that instead of 
putting a 50% tax on a plaintiff who has the guts and stamina to 
pursue such a case, the Legislature should do the opposite: oreate
a incentive for the prosecution of such cases because it does

Senator Robin Taylor
March 20, 1997
Page -2-
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Senator Robin Taylor 
Mar<*h 2), 1997 
Pago -3*
affectively root out some genuinely bad actors who deserve what 
they get. A t  the very least, the Legislature should not create a 
disincentive to pursue these difficult cases. Under current law, 
the conduct of the defendant has to be outrageous and intentional 
or be outrageous and evidence a reckless disregard for the safety 
of cither people. With this stiff criteria, juries almost never 
award punitive damages. When they do, the verdicts are reviewed by 
courts and then are frequently reduced.

If there was some benefit to be gained, maybe these 
draconian in-roads on the rights of severely injured people would 
makh sense. If there is a quid pro quo, it is not obvious. All I 
would ask iE that in the consideration of the proposed bill coming 
from the House that the Senate consider the unfairness of 
obliterating the severely injured victim's rights, that is what SS 
HB 58 proposes to do.

Sincerely yours,,.

Kennetn 0. Jarvi

KOJ/sel/5119
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A F F I D A V I T  O F  R O B E R T  B E L L O T T  

R o b e r t  B e l l o t t ,  b e i n g  f i r s t  d u l y  s w o r n ,  d e p o s e s  a n d  s t a t e s

h i s  b e l i e f  is a s  f o l l o w s :

1. I l i v e  i n  A n c h o r a g e ,  A l a s k a ,  a n d  w o r k e d  i n  A l a s k a  

i n s u r a n c e  a g e n t  f o r  S t a t e  F a r m  f o r  o v e r  20 y e a r s .  I w o r k e d  

t h i s  c a p a c i t y  t h r o u g h  A u g u s t ,  1 9 9 6 .

2. A s  a n  a g e n t ,  I s o l d  v a r i o u s  f o r m s  o f  l i a b i l i t y

i n s u r a n c e  f o r  b u s i n e s s e s  a n d  o t h e r  i n s u r e d s . T h e  t y p e s  o f

l i a b i l i t y  i n s u r a n c e  I s o l d  i n c l u d e d  p e r s o n a l  a n d  c o m m e r c i a l

l i a b i l i t y  u m b r e l l a  p o l i c i e s ;  a u t o m o b i l e  l i a b i l i t y  c o v e r a g e ;

g e n e r a l  l i a b i l i t y  c o v e r a g e ;  a n d  p a c k a g e  i n s u r a n c e  p o l i c i e s  t h a t  

i n c l u d e d  l i a b i l i t y  i n s u r a n c e  c o m p o n e n t s .

3. L i a b i l i t y  i n s u r a n c e  h a s  b e c o m e  m o r e  c o s t l y  s i n c e  1985, 

a n d  i t s  c o s t  h a s  s t e a d i l y  r i s e n .  A l l  f o r m s  o f  l i a b i l i t y

ij i n s u r a n c e  o f  w h i c h  I a m  a w a r e  h a v e  r i s e n  a l m o s t  e v e r y  y e a r ,  if

!i n o t  e v e r y  y e a r ,  s i n c e  1 9 85.

ii |
!■ 4 . 1  h a v e  b e e n  i n f o r m e d  t h a t  C h e  A l a s k a  l e g i s l a t u r e
Is I•, !

e n a c t e d  a t o r t  r e f o r m  m e a s u r e  i n  1 9 8 6 .  I a m  a w a r e  o f  n o

. r e d u c t i o n  i n  t h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e  a s s o c i a t e d  w i t h  j
i

i
t h i s  m e a s u r e .

A f f i d a v i t  P. 1
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D a t e d  t h i s  / C / d a y  o f  O c t o b e r ,  1 9 9 6  

F U R T H E R  Y O U R  A F F I A N T  S A I T H  N A U G H T .

S U B S C R I B E D  A N D  S W O R N  t o  b e f o r e  m e  t h i s  / #  

O c t o b e r ,  1 9 9 6 ,  a t  A n c h o r a g e ,  A l a s k a .

n

1 7^0
d a y  o f

j/? s'?
N o t a r y  P u b l i c  i n  a n d  f o r  A l a s k a

M y  c o m m i s s i o n  e x p i r e s : 6’/ - f c / c z c j

A f f i d a v i t  P. 2



J e f f r e y  F r i e d m a n  

P.O. B o x  111841 
A n c h o r a g e ,  A K  9 9 5 1 1 - 1 8 4 1

j e f f j a n @ a l a s k a . n e t

J a n u a r y  25, 1997

S e n a t o r  S e a n  Parnell 

S t a t e  C a p i t o l  

Juneau, A K  9 9 8 0 1 - 1 1 8 2

S e n t  b y  Fax t o  4 6 5-2278

D e a r  S e n a t o r  Parnell:

I a m  w r i t i n g  t o  y o u  a b o u t  t h e  v a r i o u s  t o r t  r e f o r m  b i l l s  

b e f o r e  t h e  L e g i s l a t u r e  t h i s  year. S i n c e  I a m  a l a w y e r ,  m a n y  
p e o p l e  w i l l  s a y  I a m  b i a s e d ,  a n d  m y  o p i n i o n  s h o u l d  b e  
d i s c o u n t e d .  B u t  I a m  a l s o  an o w n e r  o f  an o f f i c e  b u i l d i n g  in 

A n c h o r a g e ,  a s m a l l  b u s i n e s s  o w n e r ,  a h u s b a n d ,  a n d  a f a t h e r .  T o  

s a y  t h a t  l a w y e r s  c a n  n o t  be t r u s t e d  t o  p r o v i d e  r e a s o n a b l e  

o p i n i o n s  o n  t o r t  r e f o r m  is n o  d i f f e r e n t  t h a n  s u g g e s t i n g  t h a t  

e a c h  L e g i s l a t o r ' s  v o t e  is d e t e r m i n e d  s o l e l y  b y  w h a t  w i l l  g a r n e r  

t h e  m o s t  c a m p a i g n  c o n t r i b u t i o n s .  W h i l e  t h a t  m a y  o c c a s i o n a l l y  
b e  t r u e ,  I ' d  l i k e  t o  t h i n k  t h a t  m o s t  p e o p l e ,  i n c l u d i n g  

L e g i s l a t o r s  a n d  l a w y e r s ,  a r e  c a p a b l e  o f  p u t t i n g  t h e  p u b l i c  

i n t e r e s t  a h e a d  of a n y  p e r s o n a l  interests.

I k n o w  w h a t  it m e a n s  t o  h a v e  t o  m a k e  a p a y r o l l  e a c h  m o n t h ,  

a n d  I k n o w  h o w  i m p o r t a n t  it is to h a v e  a f f o r d a b l e  c o m m e r c i a l  

a n d  c o n s u m e r  i n s u r a n c e .  N o n e  o f  t h e  t o r t  b i l l s  w i l l  h a v e  a 

m a j o r  e f f e c t  o n  m y  l a w  p r a c t i c e ' s  i n c o m e .  S i m i l a r l y ,  n o n e  o f  

t h e s e  b i l l s  w i l l  l o w e r  m y  i n s u r a n c e  p r e m i u m s  b y  m o r e  t h a n  a 

c o u p l e  o f  d o l l a r s .  W h a t  t h e y  w i l l  do, h o w e v e r ,  is m a k e  l i f e  
m u c h  m o r e  d i f f i c u l t  f o r  v i c t i m s  h a r m e d  b y  t h e  w r o n g f u l  c o n d u c t  

o f  others.

F o r  e x a m p l e ,  u n d e r  t h e  p r o p o s e d  S t a t u t e  o f  R e p o s e  i n  H B  
58, i f  m y  s o n ' s  s c h o o l  r o o f  s h o u l d  h a p p e n  to c o l l a p s e  o n  h i s  

h e a d  b e c a u s e  o f  a n e g l i g e n t  d e s i g n  c a l c u l a t i o n ,  I w o n ' t  b e  a b l e  
t o  r e c o v e r  a d i m e  f o r  h i s  m e d i c a l  e x p e n s e s  b e c a u s e  t h e  b u i l d i n g  

is m o r e  t h a n  8 y e a r s  old. O n  t o p  o f  that, t h e  s c h o o l  d i s t r i c t  

w o n ' t  b e  a b l e  t o  r e c o v e r  a n y  m o n e y  t o  r e b u i l d  t h e  s c h o o l .  

I n s t e a d ,  t h e  d i s t r i c t  w i l l  h a v e  to r a i s e  t a x e s  t o  c o v e r  t h a t  

cost.

mailto:jeffjan@alaska.net


U n f o r t u n a t e l y ,  p e o p l e  m a k e  m i s t a k e s .  S o m e t i m e s ,  t h o s e  

m i s t a k e s  c a u s e  i n j u r y  a n d  p r o p e r t y  d a m a g e  w h i c h  s o m e o n e  h a s  t o  

p a y  for. P r o p o n e n t s  o f  t o r t  r e f o r m  s e e m  t o  t h i n k  t h e  v i c t i m s  

s h o u l d  b e  r e q u i r e d  t o  p a y  t h i s  c o s t  r a t h e r  t h a n  t h e  n e g l i g e n t  

t o r t f e a s o r .  I b e l i e v e  t h e  p e r s o n  c a u s i n g  t h e  h a r m  s h o u l d  p a y  

t h i s  c o s t .  T h a t  is t h e  p e r s o n  in t h e  b e s t  p o s i t i o n  t o  b e  

c a r e f u l  t o  a v o i d  t h e  har m ,  is t h e  p e r s o n  in t h e  b e s t  p o s i t i o n  

t o  i n c l u d e  t h e  c o s t  o f  p o t e n t i a l  h a r m  in t h e  c o s t  o f  h i s  o r  h e r  

p r o d u c t ,  a n d  is t h e  p e r s o n  in t h e  b e s t  p o s i t i o n  t o  p u r c h a s e  
i n s u r a n c e  t o  p r o t e c t  a g a i n s t  this risk.

P e o p l e  t a l k  a b o u t  o u t r a g e o u s  j u r y  v e r d i c t s ,  a n d  f r i v o l o u s  

l a w s u i t s .  D e s p i t e  t h i s  talk, t h e y  c a n  p o i n t  t o  v e r y  f e w  
e x a m p l e s  h e r e  in A l a s k a .  Legislation ought to b e  b a s e d  on 
facts, not rumor. W h e n  y o u  e x a m i n e  a c t u a l  c a s e s ,  y o u  f i n d  t h a t  

t h e  c l a i m s  a n d  d e f e n s e s  r a i s e d  a r e  v a l i d ,  a n d  t h e  j u r y ' s

v e r d i c t  is r e a s o n a b l e .  In t h e  v e r y  r a r e  c a s e  w h e n  t h e  v e r d i c t

is e x c e s s i v e ,  t h e  t r i a l  j u d g e  o r  a p p e l l a t e  c o u r t  is q u i c k  t o  
r e v e r s e  t h e  r e s u l t .  N o  s y s t e m  o f  r e s o l v i n g  d i s p u t e s  is 

p e r f e c t ,  b u t  t h e  c u r r e n t  s y s t e m  w o r k s  v e r y  w e l l .  S e v e r a l  o f  
t h e  p r o p o s e d  c h a n g e s  w i l l  m a k e  t h e  s y s t e m  m o r e  e x p e n s i v e .

O v e r a l l ,  t h e  p r o p o s e d  c h a n g e s  w i l l  m a k e  t h e  s y s t e m  l e s s  

e f f i c i e n t ,  a n d  s h i f t  t h e  c o s t  o f  i n j u r y  a w a y  f r o m  t h e  w r o n g d o e r  

a n d  o n  to the victim.

O f  c o u r s e ,  p o l i t i c s  r e q u i r e s  c o m p r o m i s e .  I h a v e  l o o k e d  at
t h e  v a r i o u s  b i l l s  b e i n g  p r o p o s e d .  If s o m e  t o r t  r e f o r m  m u s t  

p a s s ,  I u r g e  y o u  to d o  w h a t  y o u  c a n  t o  e n s u r e  it is S B  15. S B  
15 in i t s  p r e s e n t  f o r m  is n o t  p e r f e c t ,  b u t  it is a r e a s o n a b l e  

c o m p r o m i s e .

S i n c e r e l y ,

J e f f  F r i e d m a n

cc: Sen. R o b i n  T a y l o r  (by fax)



Edmond W. Burke
4003 Heritage Way (RECS-VE *

Missoula, Montana 59802 
Tel. (406) 542-2720 
Fax (406) 543-6996

VIA FAX & FIRST CLASS MAIL

March 23, 1997

Sen. Robin Taylor 
Alaska Senate 
State Capitol, Room 30 
Juneau, Alaska 99801-1182

Re: Exemplary Damage Awards, Proposed Legislation.

Dear Robin:

Although I now make my home in Montana, my interest in Alaska remains strong: I still have a 
daughter living there and, since moving here, I have become part of a small Anchorage law firm, 
Burke, Bauermeister and Brelsford.

I have been interested in the debate in Alaska concerning “tort reform,” and my colleagues tell me 
that you are a leader in the fight against artificial caps on non-economic losses and punitive or 
exemplary damage awards. With this in mind, I am sending you suggested language for a bill 
intended to create a stir with regard to at least one of these issues: exemplary damages. (Needless 
to say, my su gested language would have to be put in proper legislative form, before it would be 
ready for submission as an actual bill; for the most part, however, I think the language could — 
and probably should — remain unchanged.)

Despite the slirill cry of those seeking to avoid exposure to the threat of exemplary damage, it is 
entirely clear that such damages serve a very useful purpose. Moreover, I see absolutely no 
reason for the Alaska Legislature to limit anyone’s liability for the sort of wanton and malicious 
conduct required, under existing law, as the prerequisite for an award of exemplary damages. As 
former Justice Morrison of Montana once warned, in Owens v. Parker Drilling. Co.. 676 P.2d 
162, 166 (Mont. 1984):

There are those who distrust the lay person’s capacity for reasoned 
and dispassionate judgment. There are those who tolerate the juries 
but feel compelled to hold tight rein lest the wretched twelve 
break the bank. This judicial chauvinism will, if not checked, 
inevitably erode the jury process.



Sen. Taylor
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The bill which I am proposing may help preserve the right of an Alaskajury to award exemplary 
damages which are meaningful, by accomplishing two things: First, such a bill should clarify the 
main purpose in awarding exemplary damages -- protection of the public; such damages are 
wrongly, but all too often, seen only as an opportunity for greedy plaintiffs’ lawyers and a 
financial “windfall” to the successful plaintiff. Second, such legislation will provide a direct 
benefit the people of Alaska, by requiring a share of any punitive damage award to be placed in 
the Permanent Fund Earnings Reserve Account, at no cost to the State and without destroying the 
only incentive there is for an individual plaintiff to undertake the added difficulty and personal 
financial risk necessary to obtain an award of exemplary damages.

If nothing else, the introduction of such a proposal in the present session might at least improve 
the quality of the debate concerning “tort reform.” It would be quite interesting, for example, to 
hear some of your fellow-legislators’ answers, when asked whether they oppose all or any part of 
the proposed bill and, if so, why.

I plan to call you later this week for an update on where things are headed in Juneau. Perhaps we 
can kick this and some of the other aspect of “tort reform” around then. Meanwhile, keep up the 
good fight; there’s no doubt, you’re on the side of the angels on this one.

Sincerely yours,

Edmond W. Burke



PROPOSED LEGISLATION

WHEREAS, it is in the best interest of the people of Alaska to hold accountable those guilty of 
malicious or wanton conduct, including acts intended to harm the person or interests of another, 
without lawful justification or excuse, and any act or omission involving gross negligence or 
reckless disregard for the safety or interests of another; and

WHEREAS, the compensatory damages which may be awarded to the plaintiff in a civil action 
may not exceed in amount that which is necessary to provide reasonable compensation for the 
plaintiffs injuries; and

WHEREAS, the defendant’s conduct, in some cases, is sufficiently egregious to call for the award 
of exemplary damages as well, in order to punish the defendant and protect the public from 
similarly egregious conduct in the future; and

WHEREAS, in order to achieve these important public goals, every award of exemplary damages 
must be great enough to inflict upon the defendant just punishment for the particular act or 
omission supporting the award, and sufficient in amount to be likely to deter the defendant and 
others from engaging in similar conduct in the future; and

WHEREAS, the full and consistent realization of these important and necessary public goals is 
often hindered by the reluctance of some jurors and judges to award an individual plaintiff the 
amount necessary for their accomplishment;

NOW, THEREFORE, BE IT ENACTED:

A. Exemplary Damages. When appropriate, exemplary damages may be 
awarded against the defendant in a civil action.

1. Exemplary damages are appropriate when it is shown by clear and 
convincing evidence that a defendant is guilty of malicious or wanton conduct causing harm to the 
person or interests of another. Such conduct includes, but is not limited to, the following:

(a) Any act intended by the defendant to cause harm to the person or 
interests of another, provided such act is not one which has been declared justified or excused by 
the applicable law;

(b) Any act or omission on the part of the defendant amounting to 
gross negligence under the particular circumstances; and

(c) Any act or omission on the part of the defendant demonstrating 
reckless disregard for the personal safety and interests of another.
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2. Awards of exemplary damages shall be based upon the egregiousness of 
the defendant’s conduct, the importance of discouraging like conduct in the future and the 
defendant’s wealth, and eveiy such award shall great enough to accomplish the following goals:

(a) The award must inflict just punishment upon the defendant, for the 
particular act or omission supporting the award, and

(b) The award must be great enough to be likely to deter the defendant 
and others from engaging in like conduct in the future.

B. Public Share of Exemplary DamageAwards; Deposit in the Alaska 
Permanent Fund Earnings Reserve. Exemplary damages awarded in a civil action 
belong, in part, to the principal intended beneficiary of every such award, the people of the State 
of Alaska. Such damages shall be divided and the State’s share thereof administered as follows:

1. When exemplary damages are awarded in a civil action, the State and the 
party obtaining the award shall each be entitled to one-half (50%) the amount of the award 
remaining after deducting such person’s full litigation costs and attorneys’ fees;

2. The State’s one-half (50%) share of the net proceeds of the exemplary 
damage award will be deposited, upon receipt, in the Alaska Permanent Fund Earnings Reserve 
Account, and administered according to the provisions of AS 37.13.145.
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When Courts Become Political Battlegrounds
Alabama politics has been overwhelmed by an all-consuming fight over tort rcfo
0 1 D ak R w u k a ff
Wi*liWieti*n PvM SuI t WHI»»

STATES

BIRMINGHAM

T
h e  sa c re d  S o u th e rn  ritual* o l 
Saturday afternoon football and 
Sunday morning prayer ore Mfe. 
for now, from the unholy w an  of 
Alabama politics. 1 he ’ skunk ad" 
i* r l l  the ulr. no longer Incessantly Interrupting 

touchdown drives with word llinl a candidate 
(nr Suprem e C ourt Jus­
tin.* *<liuks." The letters 
.’nil of taw d ry  d e ta i ls  
from  Ills 20-year-old 
divorce have stopped circulating in fundamen­
talist Christian churrhe i acrois Alabama.

Hut th is  h igh-financed n a s tin e ss  was no 
passing symptom of Campaign ‘96. Alabama 
politics has fallen into the grip of a  national 
drawdown between two of the country’s most 
powerful in terest groups, trial law yers and 
b u s in e ss  groups, w hose m oney now o v er­
whelms elections for once-obscure offices in 
this small state. The recent judicial campaign 
reached senatorial heights of m ore than $5 mil­
lion. L eg isla tive  ra c e s  have a p p ro a c h e d  
>500.000.

In Alab na. dubbed "Tort Hell" by Forbes 
Magazine m ill sides are struggling to control 
i court system  in which populist-style plain- 
Iffs’ lawyers regularly win eye-popping civil 
J,image awards by whipping up juries to “send 
l m essage" to Dig Business. Among the more 
<l»eclac*iibir verdicts was S i50 million against 
General Motors Corp.. won by a ruraj factory 
vorker paralyzed in a car wreck. (It recently 
vas settled In a postvcidict conference for an 
nidisdosed amount.)

According to consultants for both major par­
ies, this struggle has come to dominate all pot­
ties in Alabama. They say this year's Supreme 
Jourt race, in which a Republican backed by 
h e  s ta te  B u s in e ss  C ouncil u n se a te d  a 
)em ocrat backed by the state triaj lawyers’ 
*.roup. marked die h e ig h t but by no means the 
im it of the trend. Already, both sides are gear- 
ng up for 1998, when the  term s of three ju*- 
ices, the governor and llie lieutenant governor 
rifl expire.

“This Is b’terally killing politics in Alabama." 
ays political scientist Natalie Davis, who ran 
n tsu c re ss fu lly  for th e  U S. S e n a te  in the  
)em o c ra lic  p rim ary  th is  year. " T h e  tria l 
jwyrrs and die Busine** Council control most 
f die money in politicv I h e  trial lawyers pick 
he Democrat and the Business Council picks 
he Republican and it's all about your stand on 
'irt reform.

“If you poll voters to * r c  what they’re con- 
*-rned about," Davis says, 'they’ll say educa- 
ton. health care. job*, seniors and crime. They 
ever say tort reform Hut the big money cares 
nly about tort reform. Then the candidates go 
a Ihe airwaves with ail the garbage and inooey 
hry can dig up, and voters are turned u.’f and 
liev say; Government d oesn l work for me." 

Although Alabama is commonly viewed as 
ehind the  time*, it may be the leading edge 
n this f ron t As Washington gives more power 
a states to regulate issues from the  environ- 
te n t  to  banking  to w elfare, w ell-financed 
roup* a re  pouring resources  into political 
aces  in ca p ita ls  from  Albany. N.Y., to 
u m m en io . Calif. political analysts say.

In this year's  Suprem e C ourt contest, the

NWtmmURXinMit
Tills a ttack  ad was paid for by fo rest bshlnd Alabama S uprtm s Court J u a tk a  Ksnnath Ingram.

Republican, Harold See, is estimated to have 
raised  m ore than  $3 m illion. He re ta in e d  
Virginia consultant John Deardourff, who says 
he was surprised to find that a state judicial 
race could command national strategists. The 
D em ocratic  Incum ben t. A ssociate Ju s tic e  
K enneth Ingram , with an estim ated $2 mil­
l ion -m uch  ol it from the Democratic P a r ty -  
hired Hank Shelnkopf. a member of President 
Clinton’s media team.

Exact fund-raising to ta ls  a re  unavailable 
because Alabama docs not require fin J  cam­
paign finance reports until January, obscuring 
the vast sums that typically pour in  during the 
final days, often from out of state. Moreover.’ 
there  are  no limits on individual or political 
action committee donations, resulting In huge 
contributions from wealthy trial lawyer* as weD 
as big companies.

'J
TH E STORY O F HOW TO RT REFORM 
came to overwhelm Alabama politic* dates to 
the early 1980s, when plaintiffs’ lawyers began 
winning huge punitive damage verdicts, mostly 
against insurance firms for fraudulent practices 
by agents.

The plaintiffs* attorneys had a strong moral 
argum ent on their side. "Alabama has very 
weak regulatory  bodies and so lawsuits are 
very important in setting standards for corpo­
ra te  co n d u c t."  B irm ingham  law yer Sam 
Heldman say*.

They also had political history on their side. 
Just as form er governor G eorge C. Wallace 
incited populist anger at big business through 
the 1970*. some of Ihe m ost successful plain­
tiffs' lawyer* came to specialize in stem-wind­
ing summ ations urging juries in low-income 
counties to punish greedy, out-of state corpora- 
tions by assess in g  huge punitive dam ages 
aga’nstthem .

T he  s ta te 's  p rem ier tria l law yer is  Je re  
Beariey, Wallace’s former lieutenant governor, 
who has won his largest victories in desperate* 
ly poor rural counties. Beasley, who represent­
ed Ihe pa rap leg ic  p lain tiff in (be G en era l

M otors case, was listed in Forbes among the 
top  20 h ighest-earn ing  t r i l l  lawyers in the 
country, taking in $G million in 1994. He has 
tried many of his cases in his native Barbour 
County, bvfore a judge who Is his former law 
partner.

"They draw on the same school of thought 
the  G ro rg e  W allaces and Ihe Huey Longs 
tapped into." says Gere White, a Birmingham 
law yer who r e p re s e n ts  b u sin ess . " I t 's  us 
ag a in st them . I t’s  the idea th at the  reason 
you're downtrodden is these big Northern cor­
porations are u k ing  advantage of you. It's the 
civil equivalent of the 0  J. Simpson verdict; 
payback time."

T h e  Issu e  q u ick ly  becam e  political as 
Increasingly wealthy trial lawyers raised large 
sums to help elect pro-plaintiff judicial candi­
dates. Business PACt responded by raising 
even larger sum s for legislative candidates 
committed to curbing punitive damage awards. 
Says one business lawyer. "You can't buy legis­
lators here, but yuu can ren t them. In 1986. 
business rented a lot of them."

The next year, the legislature passed a broad 
tort-reform px k ag e , including a $250,000 ceil­
ing on punitive damages. But the year after 
that, the trial lawyers roared back when the 
head of thrir stale association, Ernest "Sunny" 
Hornsby, who had won a series of big-ticket 
fraud vrrdicts. was elected chief justice over a 
business-backed candidate. In the first full- 
d ress battle between the interest groups. Ihe 
two campaigns spent a thervrecord $500,000.

a
THE HIGH CO URT PROCEEDED TO 
strike down most of the major 1987 tort reform 
provisions as unconstitu tional, un leashing  
another round of punitive dam age verdicts, 
including a now notorious $4 million judgment 
against BMW of North America for touching 
up a damaged car and selling it as new to an 
Alabama physician. The state Supreme Court 
cut the damage* to S2 million, which the US. 
Supreme Court then struck down u  "grossly 
excessive." s ince the  actual dam ages were

rm
$4,000. (The U.S. Supreme C ourt has since 
Liken the extraordinary Hep of overruling four 
other damage awards In Alabama.)

Two years ago. business forces picked off 
Hornsby in an election so close it had to be 
decided by a federal court, which invalidated 
2,000 absentee ballots that were not property 
notarized or witnessed. The state high court, 
in c lu d in g  ju s t ic e s  who co n trib u te d  to 
Hornsby's campaign, earlier had voted to count 
llie ballots, which would have given Hornsby 
his victory margin.

The battle took an even nastier turn this year 
with Ingram, a Hornsby aUy up for reflection, 
and See. a Chlcago4rajned law professor at the 
University of Alabama, as his businet*backed 
challenger.

Al o n e  po in t, a "C om m ittee  for Fam ily 
Value*," which turned out to be financed by a 
num ber of trial lawyer*, ran an ad saying See 
had a "secret* past, and had "abandoned hia 
wife and two children, had a love aH a ir . . .  and 
fled flGnols for Alabama" 20 y e a n  earlier. See 
responded with an ad featuring his daughter 
from that m arriage declaring that the attack 
had not "a sh red  of tru th ."  i l ls  ex-wife also 
issued a statement denouncing the ad.

Another ad featured footage of a skunk fad­
ing into a p icture of See. and the  m essage: 
"Some things you can smell a mile away.. , .  
Harold See doesn't think average Alabamians 
a re  sm art enough to se rv e  on  juriea." The 
words. "Slick Chicago Lawyer." were plastered 
over See's face.

Each side called the  other a puppet; Ingram, 
of "rich, personal injury lawyer* . .  . frying to 
buy the Alabama Supreme Court," and See. of 
"giant Insurance companies and big business­
es" who want to deny Alabamians their "right 
to a trial by jury."

Beasley, whose firm raised $37,500 for a pro- 
Ingram FAC In a single day. aays he believes 
the final finance reports will show that tobacco 
and insurance g ian u  bankrolled See. Indeed, 
an ad attacking the high court, iponsored by a 
group called Alabama Voter* Against Lawsuit 
Abuse, featured a telephone num ber that rang 
at a national business-backed coalition based in 
California.

S ee's victory, with 53 percent of the vote, 
leave* the plaintiff-backed forces on the high 
court with a one-vote margin.

With three of the nine justices' terms up in 
1998, along with those of the  governor and 
lieutenant governor, civic leaders shudder to 
think how much mud and money will converge 
here in two years.

As a rem edy, A labam a B ar A ssociation  
President W arren Light/oot is calling for an 
end to the election of Judge*—a  practice in 20 
state*—In favor ol merit appointments, with 
periodic vole* to retain or dismiss them.

"Our courts wilJ not be able to function if jus­
tices have to engage in this kind of campaign­
ing." Ughl/ool says.

But others say that both plaintiff and busi­
ness forces oppose the effort, in pari because 
the current system enriches them olL 

Says one attorney in a corporate practice: 
‘ I've had people In my firm say, S i r e  this is 
te rr ib le , b u t look at all th is b u sin ess  they 
create.*" m
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Ex-Prosecutors and Deputies in Death Row Case Are Charged With Framing Defendant
By DON TERRY 

WHEATON, III., Dec. 12 -  In a 
[sw eeping and ra re  Indlclmenl, th ree
■ form er DuPage Cotiniy assistan t 
I prosecutors and four sheriff's depu 
j t le s  w ere charged here  today with 
■conspiracy and obstruction ol justice 
Bln the wrongful m urder convictions 
l o f  two young Hispanic men. who
■ spent years on deaih  row before tv- 
| in g  released Irom  prison last year

The two men were released a llc r

I
an Investigator adm itted he find lied 
In ea rlie r  testim ony about Im portant 
evidence In the case Today’s indict­
ment charges that that cvldcnre was 
fabricated 

I h r  m en were convicted In IPH5 in

I
 the abduction, rape and m urder of a 
10-year-old girl.
Charging prosecutors for their

I
 conduct during crim inal Investiga­
tion! or prosecutions Is alm ost un­
heard of No one Interviewed. Irom

IA  r a re  c a s e  o f  l a  w- 
Ienforcem ent o ffic ia ls 
I being ch arg ed  with 
I fab rica tin g  evidence.

■ legal scholars lo form er and current 
lo ro secu to rs , could recall a  sim ilar 
|e a s e  anywhere In Ihe country

" I t  happens very, very Infrequent­
l y "  said  Samuel R. Gross, a proles- 
Ivor at the University of Michigan 
|LaVv School. "T hree form er prosecu- 
I  tor? Wow. This Is ex traord inary ."

One of Ihe form er prosecutors 
■charged today In the 47-count Indict* 
Im en l, Robert K. Kllandcr, is now a 
]  Du Page County |udgc.

The I M3 m urder nf the girl 
■shocked this affluent eounly west of 
I  Chic ago Today 's tndlctmcnl Is the 
■latest legal twist In the case, which 
■taw two innocent m en sent to death  
I 'f  largely  because sheriff's depu- 

testified that one of the m en. 
iR u in d o  Crur. had told them  about n
■ Jream  he had about the killing, in- 
|  eluding details only Ihe killer could 
l ia v e  known. That testim ony was the
■ rom erstone of the prosecution's case  
I  iiftlnst Mr Crus and ihe olhcr m an.

Alexnndro Hernandez.
D efense law yers had long contend­

ed ih a t Investigators fabricated the 
d ream . Last year, during the third 
tria l for Mr. Cruz, held a fter two 
previous convictions w ere over­
tu rned  on appeal, a  DuPoge County 
Judge o rdered  him  acquitted a lte r 
unothcr sheriff’s deputy said he had 
e a rlie r  testified falsely that o ther 
Investigators had said Mr. Cruz had 
told them  about the  dream .

That officer, D upage County Sher­
iff's Lieut. Ja m e s  T. Montcsono, was 
one ol those Indicted today.

A lier Mr. C ruz's acquittal, a grand 
Jury w as convened to review the 
Investigation and prosecution. A spc-. 
d a l  prosecutor, William J Kunkle 
J r., w as pul in charge 

" In  a free  society there  m ust al­
ways he a line between vigorous 
prosecution and official misconduct, 
betw een odvocacy nnd unfairness, 
and betw een Justice and Injustice." 
Mr. Kunkle said  in announcing the 
Indictm ent late this afternoon. "This 
Indictm ent charges that line was 
crossed  by seven people."

In addition lo Judge K llandcr and 
Lieut. M omesano. the  others Indicted 
a rc  . sh eriff’s  deputies Thom as E. 
Vosburgh, Dennis Kurzawa and Rob­
e rt  L. W inkler and form er prosecu­
to rs  T hom as L. Knight nnd P atrick  J. 
King J r .  Mr. King Is now on assistan t 
Untied S tates A ttorney In Chicago, 
nnd M r. Knight Y  In private  practice.

Even before today 's  announce­
m ent. word o t the Indictment had 
sp a rk ed  a  heated  debate on what 
Im poct the charges will have Joseph 
E. U lrkctt. the DuPage County S tales 
A ttorney, the local prosecutor, said 
the Indictm ents will have a  chilling 
effect on prosecutor* everyw here 

"C harging  prosecutors for conduct 
In the perform ance of their duties is 
u nheard  of," Mr. Dlrkctt said. "If 
this type  of allegation can he m ade, 
p rosecu to rs will hxvc to second 
guess everything they  do This is 
devasta ting  to law  enforcement "  

P rosecuting  prosecutors tor offi­
cial m isconduct Is <11(1 n u ll because 
there  has lo be a lm ost overwhelming 
evidence th al the prosecutors know­
ingly used false evidence or tcstimo- 
ny. a violation of law and ethics that 
P ro fesso r G ross said  was exceeding­
ly ra re . Wner i happens, he said. I lls  
usually  In high-profile cases like this, 
w here Ihere w ar enorm ous pressure

’f l

4witi * r»n»
T h re e  of those indicted y este rd ay  in Illinois in the w rongfu l m u rd e r convictions of tw o  m en are, from  left, 
T h o m a s  L. K n igh t an d  R o b ert K. K ilan d rr , fo rm er p ro secu to rs , a n d  S h eriff'i L ieut. Jam es T . M onte sano

to solve the case , and political fu­
tu res were on the line.

Thom as Breen, a  defense lawyer, 
who was a prosecutor for 10 years In 
neighboring Cook County, which In­
cludes Chicago, represents Mr. Cruz. 
Mr. Breen said the Indictments 
should have no im pact on the vast 
m ajority of honest prosecutors.

"B ut it should certainly chill the 
kind ol conduct alleged In the Indict­
m ent. which is perju ry  and obstruc­
tion of Justice." ire said " I  hope it 
freezes It sclld. We’re  beginning to 
lose track nf due process and (he 
pursuit of tru th  in m any cases. The 
Cruz case is absolutely one of them  "  

Mr. Breen Insisted, as  did the other 
defense lawyers who worked long to 
free Mr. Cruz, that because someone 
Is Indicted does not m ean someone is 
guilty and cautioned against a rush 
in judgment " Ju s t ask Rolando 
about Ihat," he said 

T erry  Ekl. another form er Cook 
County prosecutor, is representing 
Mr Kniglil. who prosecuted the men 
al their first tria l in I5M 

Mr F.kl said ihat there  was no 
basis to indict his chcnl, and that Mr 
Knlghi had testilird  twice before the 
g r in d  ju ry  in the case  "because he 
has nothing to h id e"

Mr Ekl said Mr. Knight believed 
ih r  police had been telling the truth

about the dream , and still believed 
them. "Now, we’re  m aking m arty rs 
out of m urderers and Indicting pros­
ecutors wtw w ere try ing  to protect 
the public," Mr. Ekl said. " I f  Tom 
Knight Is prosecuted in this case, 
th ere  probably Isn’t a prosecutor in 
the country who Is safe."

"These guys did not do anything 
wrong." snld Brian Tclandcr. a law­
yer for M r Vosburgh "They have 
good hearts. They a rc  good people, 
wtih families. All ihev wanted to do is 
the right thing. They didn 't m ake up 
s ta te m e n ts"

Mr. Cruz, who Is 33. was 19 when he 
w as convicted lie  was sentenced to 
die a fie r  both of his first two tria ls . In 
setting Mr. Crux free, the Judge. Ron­
ald Mehling. said the s ta te 's  case 
against him was built on lies, m is­
takes and sloppy police work 

Lawrence M arshall, n law profes­

sor at Northwestern University and 
one of Mr. Cruz's lawyers, said he 
hoped the tria ls of the,prosecutors 
and deputies will open " the public's 
eyes to the fact that the system  is 
w ay fa r  from perfect and that there 
Is a  grave risk ol executing Innocent 
people even when a police officer 
stands up and soys ’I heard  a confes­
sion *M

Since 1994. five men. Including Mr 
Cruz, have been released Irom  deaih 
row In Illinois because of lack of 
evidence or because of evidence of 
Innocence. Since the mld-1970's, 
nearly  70 people have been released 
from  death row nationwide

" I t  is qune certa in  that som e inno­
cent people have been executed In 
ihe past."  Professor Gross said. "II 
will happen again. We can 't keep 
lucking out forever as wc did wiih 
Rolando Cruz."

Mr. Hernandez spent m ore than 
th ree  years on death  row before his 
conviction was overturned, lie  was 
convicted during a second tria l and 
was sentenced to SO years In prison. 
Last year, he, too, wns freed.

The m urder of the girl, Jeanlne 
N lcartco horrified D uPage County, 
home to ■ string  of well-off Chicago 
suburbs where ihe people vote Re­
publican and play polo. She was 
hom e alone from  school wllh the flu 
when someone kicked In the front 
door of her fam ily’s home In Naper­
ville, III., and took her away. Her 
body was found tv.o days later In a 
Held.

"T o  this day ." Mr. Dlrkctt said, "II 
Is probably one ol Ihe most shocking 
m urders that has occurred here, and 
thal will never change "

The trial ot a third defendant, a 31- 
year-old while m an. Stephen Buck­
ley, ended In a hung jury, lie  was 
released In 1987, when ihe authorities 
decided not to pursue the case 
against him.

Another m an. Brian Dugan, who 
has never been charged In the case, 
adm itted  in 1985. nccording to his 
law yer, to being the g irl's  lone killer. 
DNA tests, which excluded Mr. Cruz 
nnd Mr. Hernandez as the source of 
sem en found In the child, have Impli­
ca ted  Mr. Dugan, who is serving a 
llie sentence for the ropes and m ur­
d e rs  of a 7-ycar-old girl and a 27- 
year-old woman

Mr Dugan has refused to tell the 
authorities his story  unless they 
prom ise not to seek his execution.

For years, several law-enforce­
m ent officials said Mr. Cruz and Mr. 
Hernandez w ere Innocent Mary 
Bngtd  Kenney, a lawyer In the Illi­
nois Attorney General * office, who 
was in charge of fighting Mr. Cruz's 
appeals to save h is life, resigned In 
1992 in protest, saying the sta le  was 
trying to kill an Innocent m an

Menorahs Blcom From Act of Vandalism \
By JE N N IFER  PRESTON 

NEWTOWN TOWNSHIP. P a . Dei 
17 — Al 5 A M. Sunday, Judith  and 
M artin M arkovitz w ere awakened by 
the sound of breaking glass. Vandali 
had walked across Ih rir front lawn 
and sm ashed in their living tonm 
window to destroy an  r lr c m c  rnerv*-
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Tort-reform battle heats u p  in J u n e a u
Both sides on the issue 
appeal to human element
By NATALIE PHILLIPS
I Killy Nnws K'liuilm
Christy IVnps Kmvlcr is 

selling; I In* I'iimiiy lit|ii«»i* si ore 
id le r *1*1 years nl business. 
She s.'iiil ;i frivolous Inwsuil 
drove ficr In ii.
Seven yours nun, n 20 year 

nld used hike iilenlil'ioalinti in 
liny wine coolers nl I ho I'nini 
ly's slnro in llninos. A couple 
nl Ilnurs Intor, ho crushed his 
pickup truck and ihoil Misimroiits siii'il Ini innio 11 inn ;|IH).(MH). hill ovonlnnlly sol 
IIcil mil nl coin I lm i  P.fillll 
Two years Inlor. n p.iv.rnper 
in tho vehicle also sued, lull 
his claim was dismissed

" I I was like blackmail." 
Fowler said. " I i made me lose 
In iili in ihe inherent goodness 
nl' mankind. I l ‘s si ill upsel­
ling Something has pot In he 
dime lo slop llicso frivolous 
lawsuits. We need some pro 
loci inn."
Fowler is a poster child for 

Ihe forces gathered in Juneati 
In push lo r changes in stale 
laws ihal dicla le who can sue 
whom, when they can sue and 
for how much.
Business owners, medical 

prnlcssinnnls and insurance 
industry leaders insist ihal

Please see INiye IF3.
TORT REFORM

Senate leader is confident 
Legislature will pass a bill

io m  M inipiir i • i <i m». 11 ..i, n . ^

Clirisly Tengs Fowler, owner ol The Alaska L.iquoi Rloro in 
Haines, slands in front ol her store, which closed alter she was 
sued Iwice.

By RALPH THOMAS
D m ly  News J ii im u ii i Human
.11 IN FA 11 Doling a re­

cent speech In stale business 
leaders, Sena 11- I ’res ideal 
Mike M ille r made a promise: 
llie f.c |:is la liirc w ill pul au 
o ilie r Inrl re ln rm lull nil Hnv. 
Tuny Knowles' desk lliis 
year.
Ihn what M ille r, l< Nnrih 

Pole, didn't say is wlial dial 
h ill w ill look like l>} llie time 
il reaches llie governor
Much ol us identity w ill he 

haiinneivd mil in llie cmiiiiu: 
weeks in llie .Senate during a 
soi I ol lm I reform siiiiun il 
mci-lilig heliveen all n f Ihe

main players
Lawmakers recently wad 

ed hack intu the high slakes 
issm* when the House wcnl In 
work mi a massive new hill 
aimed al hm iiinp the muiiher 
and size nl c iv il damage 
claims and pultinp an end in 
.so-called frivolous lawsuits 
The 2.S pape, (i.S secI inn 

measure, which was ap 
proved hy Ihe House Iasi 
week, was pul Inpclher hv 
Kepuhlican K"|) Brian I'o rle r 
n f Anchiirape, who has lii'i-n 
leadiup die (n il reform

f Please see Page B !». 
LEGISLATURE

Anchorage Daily News

LEGISLATURE: Senator expects bill
Continued from Page B-1

charge fo r the past four 
years.

Porter’s bill includes many 
of the provisions suggested 
last fall by a governor’s task 
force. But it also still includes 
some of the controversial 
sections that prom pted 
Knowles to kill last year’s 
legislation.

The battle now moves to 
the Senate, where, as in the 
House, a larger and stronger 
Republican-led m ajority  
clearly has the votes to quick­
ly pass the bill. But what is 
not c lear is w hether the 
House and Senate will have 
the two-thirds vote needed to 
override ano ther Knowles 
veto.

Senate M ajority Leader 
Robin Taylor, a law yer him­

self and longtime critic o 
tort reform, said Friday h 
hopes it doesn't come to that

Taylor, R-Wrangell, whi 
has a bill in the Senate tha 
m in o rs  the governor’s las' 
force recom m endations, i: 
trying to work out a compro 
mise between all sides.

The goal in the end, Taylo 
said, is to come up with a bil 
everyone can live with.
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)R M : Old adversaries stick with old arguments as issue heats up
again. H e has no control over 
his bodily functions. And he 
is constant pain, Schleuss 
said.

"And you a re  saying to a 
company that is huge and ab­
solutely had the control to 
provide him with a safe work 
site that they owe him only 
$500,000 for pain and su ffer­
ing?” she asked.

What a lot of people don't 
realize is that capping liabili­
ty am ounts m eans the finan­
cial burden of long-term care 
will shift from businesses to 
taxpayers, Schleuss said.

Amid the debate are  con­
cerns am ong law yers and 
fisherm en that tort reform  
will upend the the $5 billion

record  verdict against Exxon 
th ree  years ago.

It would, said Lloyd Miller, 
one of the attorneys who rep­
resented the fisherm en and 
others in the ir lawsuit against 
the oil giant. M aritim e cases 
often take into account the 
law of the state  w here the 
event occurs, he said.

F isherm en and other plain­
tiffs are  “gravely concerned" 
that the latest wave of tort re ­
form  will gut the settlem ent, 
M iller said. I f  the sta te  does 
set caps, Exxon might cite 
the legal change to the U.S. 
9th Circuit Court of Appeals 
and argue that the people of 
Alaska object to large puni­
tive dam age verdicts.

U nder two of the proposals 
coming out of Juneau, the 
verdict would have been far 
less. The proposed caps 
a ren ’t "even a blip on 
(Exxon’s) radar,” he said.

In m ost cases, large puni­
tive dam age aw ards are  over­
turned o r settled out of court 
for lesser amounts, anyway, 
according to several national 
studies and a sta te  study.

The $2.9 million verd ic t 
against McDonald’s for serv­

ing scalding hot coffee is a 
case in point.

The ju ry  returned the ver­
dict a fte r learning that the 
com pany had received  a t 
least 700 reports of coffee 
bum s and had settled claims 
arising from  some o f those in­
ju ries for m ore than $500,000.

The company offered to 
pay the 81-year-old woman 
$800 for her bum s. A media­
to r  suggested  M cDonald's 
settle for $225,000. But Mc­

Donald's fought it.
T he ju ro rs  decided the 

woman was partially to blame 
fo r the in jury  but cam e back 
with the large punitive dam­
age aw ard because they 
thought McDonald’s had been 
reckless and malicious.

A judge la ter reduced the 
aw ard to $640,000. And rather 
than appeal, McDonald’s and 
th e  wom an settled  out of 
court for an undisclosed sum.
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Tort reform at a glance
Current l aw

N o  m onetary cap

Allow s 1 5  years lo  Ilia  a 
lawsull

A  m edical advisory panel 
reviews m iloractlce  law suit! 
an d  advisee H  the c la im s art 
legitimate.

C a p  o l  {5 0 0 ,0 0 0  but .no limit 
II som eone  is disfigured or 
severely im paired physically.

Parties can g o  Is  an 
arbitrator, but Ih e  d e c is io n 's  
no n b in d in g .

Jury can ass ig n  lault o n ly  lo  
parties na m ed in  Ihe  lawsuit.

Porter's H B  5 8

State gets 50  percent o l all 
awards Awards are lim ited lo  
three tim es actual dam aoes 
or $300 ,00 0. whichever is 
graatar. I I  Ihe  a d  was 
m otivated by  financial g a in , 
the cap la four rlmss 
da m a ges  or $000 ,000.

E ight years, un less  the Injury 
Was caused by a  hazardous 
waste, gross ne gligenc e , a 
defective product, or 
Intentional act.

Law suits over birth Injuries 
m ust b o  (lied be lort ch ild  la 
8 . Hospita ls  not liable lor 
emergency room  physicians 
o n  contract, as lo n g  as Ihe  
physician carries $ 5 0 0 ,0 0 0  In  
Insurance and a notice la 
potted  In Ihe  adm itting ar ia  
a n d  p u b lished  annually  in  the 
loca l newspaper.

C a p p e d  al $30 0 ,0 0 0  unless 
Ih e  victim  Is a paraplegic, 
quadr ipleg ic , lost a lim b , 
sutlers permanent brain 
da m a ge  or severe Ihlrd- 
degree burns. T he n  Ihe  cap Is 
$500 ,000.

Creates a pilot a ltim atlve 
dlapute-reaolutlon program.

Jury can assign a percentage 
o l  la u ll to a p e is o n  or 
com pa ny  not n a m e d  in  Ihe 
lawsuit.

State evaluates the enacts ot 
tort reform by c o lle d ln g  out- 
ot-court settlement 
Information, w hich will 
rem ain confidential, as well 
as Information Irom  
Ineuranca c om pa n ies .

Taylor's S B  1 5

Three tim es actual dam ages 
or $500 ,00 0, whichever la 
greater. I I  the act was 
motivated by financial ga in , 
cap la average net Incom e 
over Five years or twice the 
am oun t ot financial ga in  
resulting from the Incident.

Elim inates (ha m ed ica l 
advisory panel.

W ou ld  a d d  word “severe’  to 
d e ll iltlon o l disfigurement.

Creates a ltim atlve dispute- 
resolution program. Cases 
under $ 10 0 ,0 0 0  m utt 
undergo n o n -b in d in g  
arbitration.

Stale evaluates the effects o l 
tort relorm by collecting out­
er-court settlement 
Information, w hich wtll 
rem ain conlhtsnlla l, as well 
as Information Irom  
Insurance com panies .

Governor's  S B  43

Three lim es  actual da m ages 
or $ 500 ,00 0 , whichever Is 
greater. I I  the act was 
m otivated by  financial ga in , 
cap Is average net Incom e 
over live  years or twice the 
am oun t of financial ga in .

W o u ld  a d d  word 'severe' to 
definition o l  disfigurement.

Creates pilot alternative 
d lapute-resolu lion program.

Stato evaluates Ihe  affects o l 
tort relorm by collecting out- 
of-court settlement 
Information, w hich will 
remain confidential, as well 
as Information horn 
insurance com panies .

Alaska  C h a m b e r  o l  
C o m m e r c R  bal l ot  Initiative

Stale ge ls  75 percent of all 
awards. Awards are lim ited to 
three lim es  a d u a l dam ages 
or $300 ,000, whichever Is 
greater.

E lg h l years, unless injury was 
caused by hazardous 
substance, gross negligence 
or defective product

Lawsuits over birth Injuries 
m ust be filed before ch ild  Is 
B. Hospita ls  not liable (or 
conlract em ployees , suc h  as 
emargsncy room  physicians, 
as long  as they post a notice 
In  Ihe  admitting area a n d  
pub lish  It annually  In  the local 
newspaper.

C a p p e d  a l $300 ,00 0 un less 
Ihe  victim  Is a paraplegic, 
quadripleg ic , lost a lim b , bas 

evere Ihird-degree burns or 
suiters permanent brain 
dam age. The n  llie  cap Is 
$500,000.

Jury can assign a percentage 
of fault to a person or 
com pany  n o l na m e d In  Ihe 
lawsuit

The language 
M a k i n g  s e n s e  o l  l ag a l  l i n g o

Tort - A w rongful ac l. In  w hich one party hurts 
another. Tort laws allow  Ihe  Injured party to sue 
and collect m oney . II does  n o l inc lude crim inal 
actions or breach o l contract.

Tort reform - A  nationw ide m ovem ent driven by 
business owners, m ed ica l professionals and 
insurance com pa nies  lo  rewrite Ihe  civil laws 
governing who can sue , w hen they can sue and 
how  m uc h  lliey  can sue lor alter an Injury.

O i m i g e s  - Relers to Ihe  am ount ot m o n e y  a 
person Is c la im ing they lost or sh ou ld  be  awarded 
as a result o l another person injuring them .

C o m p o n ia t o r y  d i m i g e i  - T he  am ount o l 
m one y  required to pay tor the actual m onetary 
losses that result Irom  an Injury, lor exam ple , losl 
earnings and m ed ica l bills

P u n it iv e  d i m i g e i  - The am ount ot m o n e y  a 
court or a  jury decides a defendant s h o u ld  pay as a 
penalty lor outrageous or reckless conduct. The 
punitive dam age award Is des ign ed  to p u n is h  and 
deter others.

E c o n o m ic  d a m a g e s  - The am ount o l m o n e y  a 
person seeks lor com pensation  to cover their 
actual losses, suc h  as wages and future lo s l wages 
and m ed ica l bills .

N o n e c o n o m ic  d a m a g e s  - T he  am ount ot m oney 
a person seeks in  com pensation tor changes In  
their lile . lor instance pa in a n d  suffering a n d  loss 
o l com p a n io n s h ip

Statute o l  lim ita t io n s  • A  law that requires 
lawsuits to be  tiled within a specific period at lim e 
alter a person has been injured O n ce  Ihe  stalule ot 
lim itations has expired, a lawsuit cannot be  filed.

Statute o l  repos e  - Cuts o i l  the right o l  an 
injured person lo  tile a  lawsuit after a specified 
period o l tim e, w hich is sel by law It Is m easured 
Irom Ihe  delivery o l  a product or com pletion  o l 
wort. Tor exam ple. Ihe  cutrenl statute ot repose is 
15  years II  a 10-year-old b u ild in g  co llapsed under 
current law. a cla im  agam sl Ihe  architect and 
construction co i ipany  c ou ld  be  (lied. If the 
bu ild in g  was IG  yea is  o ld , u n d e i existing law, n 
w uuld be  lo o  late to sua
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Tort Reform

With th® proposed Sort Reform the: state of Alaska will 
be in the business of waiting for one of its residents 
to be killed, maimed or injured la order to collect a 
portion of the victim's Insurance.

She Governor's Tort Reform Task Toree had 28 people 
testify. 18 were violently opposed, of the 10 re­
maining 7 represented insurance ooqpanies and 3 repre­
sented small businesses. Small business Is under the- 
assumption that once tort reform is passed their pre­
miums will automatically go down. According to the 
in su ran ce  com pany* own testimony at ccmaittee meetings 
it was stated that there \dJLl be no redaction in premiums 
fo r 5-7 years.
Punitive damages seem to be the State’s main contention 
for tort reform. If that is the case, get rid of puni­
tive damages. The state of Washington does not allow 
punitive damages by order of the Washington Supreme 
Court. They do not have any caps, and seem to be 
functioning just fine. If the State of Alaska thinks 
that punitive damages are necessary, they can take the 
insurance eeupany to court and whatever is received 
pass on to the victim. Therefore you have accomplished 
your purpose to penalize the ooopany for unsafe products.

The new Tort Reform bill has $300,000 oaps on personal 
loss, I don't think its the state's job to determine 
the value of one person's life to their loved ones. Do 
not place oaps on anything.

since the early 80' s 3500 oases have been filed.-. 95% 
of these were settled out of court for under $100,000.
You can bet they were on the low end of $100,000. There 
are no statistics allowed listing what each victim re­
ceived, there is no way to tell exactly what was paid 
because the courts are prevented from revealing the 
out of court settlsamnts. The remaining 5% go to court, 
in other words 150 out of 3500. 1 in 20 of those court
cases result in punitive damages. So only approximately 
7 cases reoeived punitive awards. It hardly seems worth 
the state's time to pursue punitive damages. All of 
the oonmittee meetings and task force expenses probably 
cost more than the state could ever anticipate collect-



\
4
\

ing in ptmi.fei.vte damages.

There- were a t<*M outlandish cibms through th© years which 
awarded astronomical. punitive damages. For exunple, a 
bad paint jab on a Mteroedes Benz, tha viatim van awarded 
$10,000,000, an Mannnfc sign!ffcanfcly reduced by the judge

The naif Tort Reform contains incentives for quick 
settlements, under 30, 00, 90 day time limits. The 
incentive* are directed to forces lawyers to settle early, 
SGmwtlmes at th* expense of their client*. I f  a  victim 
wanted to continue- on with the case and was counseled 
for early settlement, the victim would general l.y follow 
the advice of their lawyer. There seem to be too many 
variables for this portion of th* bill to work proparly. 
These incentives will also restrict lawyers frctn accept­
ing cases on a contingency basis, which leaves victims 
without representation.

The new bill contains language of eliminating "deep 
pockets". Z think that it is a shame to piak on the 
medical profession, especially those who work in 
emergency rooms, only a specialized group of people 
can w Oa3c in this field requiring quick decisions. X 
noticed that part of tha requirements now is tha posting 
of which doctors are working under contract and which 
are working for the hospital.

1. Most people who are actadtted into emergency rooms 
are in no shape to look for bulletin boards.

2. I f  someone refuses a contrast doctor's services 
is there always trauma hospital staff available 
to handle that emergency?

3. If not, why post the names on a bulletin board?
4. If trauma doctors are required to have $500,000+ 

insurance policies the patient gets it in the 
neck again because this expense is reflected in 
their bill.

If this tort reforu bill passes a s  indicated with con­
tract doctors treated differently than in-house person­
nel, this type of institutional avoidanoe of responsi­
bility will become widespread, ror example, construc­
tion ooycpanles who now hire contractors will be able 
to hire contract workers and relieve the prime contractor 
of all responsibility. I f  wa are going to eliminate 
"deep pockets" and "double-dipping" then maybe we ought 
to start with the legislature. X do not personally 
mind, "double-dipping". If you've worked hard for a.

• I



retirement you oUould be obl«i to wii«ct it wtxile working 
a new job. The Vhldes oil spill trial was trying to 
relieve tha responsibility of tha ship from Haaelweod 
because ha happened to la his cabin, and not on deck.
Since the beginning of tins tha ship's captain has al­
ways bean responsible for tha actions of his era?. Thin 
has always applied to prise contractors -whether they are 
running a hospital or building a house, with tha new 
legislation you cannot sue your personal insurance., 
coopany if. yon hare sued the doctor. Where- does the 
state get the right to tall me how to deal with, an 
insurance ccsqpany that Z pay premiums to for coverage?'

Most of the Governor's Tort Reform Task Force reccmnenda- 
tioos ware not accepted by the Tort Reform Cewndttoe.
This brings me back to tha question "Why do we have 
task forces of this nature?" This always results in 
a multiplication of expenses. She ccmolfctee already 
In place is under no obligation to accept recommenda­
tions Area the task force. Typically they don't. A 
more appropriate type of task force would be one deal­
ing with building roads;* schools, etc; where everyone 
is going in tha same direction.

, <•

54r. T&rdUTf, attorney for the State of Washington, works 
all tort cases. Sis telephone #1-360-753-6200, if you 
have questions, he would be a good source of information.

After checking with the election ecomtssien on campaign 
contributions X received numerous files and X noticed 
that some legislators oould not afford to run their 
caspaigns without corporate or insuranoe contributions. 
With the small percentage of donations received front 
the public some could not afford a cab ride across 
town. Xt makes com wonder whore the loyalty lies, with 
corporate America or with their constituents. -

X would like to publicly thank senator Rick Halford 
for the help he gave me to produce the Sex-Offender 
Registration document. Without his help X would still 
be scratching my * nose. I would also like to thank 
Litta Bvana who set up the Sex-Offender Registration 
list by city, which makes it easier for the public to 
digest the information. Xt also allows for the addition 
of the names of those yet to oonply with the statute.
X found 35 names on the list of people who are now 
working for the state in a variety of positions, some
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- > VSPA80NE PLATES AND BONE SCAEWS

VSP Imptorts. like ony other lemporory Inlomol flxctton 
device* hove a  finite u ieU  lie . The poltenl’s ociWJy teveJ 
1x31 a slgntfccnl Impoct on INs useMS/e. Your pottert must 
be informed Ihol ony activity increases Ihe risk o f loosening, 
bending, or brooking ol Ihctmplonl components, l ib  essen­
tial lo Inilrocl poiJenls cboul reslilcfionj lo the* ocJ*#es In 
Ihe poslopeiotwe period end lo  exon Joe Ihe poSenl cast- 
opcrollvely lo  evaluate the dovGlocmenl of the fusdn m oa 
and fho stolus o l Ihe Implonl components. Even V solid 
bone fusion occuts> knpkml compooenls m oy naverftetoss 
beno. break, cx loosen. therefore. Ihe pa lfen f must be 
made aw a *  Ihol Imptonl components may bend, break, 
or loosen even Ihough/esJridlomlrtoclMly are (cdowed.
Cecouso of ihe Emkohons Imposed bt anatomic con si dot a- 
Hons ond  modern surgical material* m e lo lllc  Implants 
connol be made to ta l indefinitely. Ihe« purpose Is to oro- 
vide lonsporaiy Internal support wWe live fusion mess b 
ccnsoCdofing, There types c/lmnionts ore more Brelv lc lo* 
II no bone fxotl b used o i l o  pseudoarthrosis develccs. If 

Tipterus oo breoir. IhG occciop 10 remove them mud 
be mode by the physician who musi condder Ihe condtloo 
of *sc pofienl and tee risks assoctaled with tea ptosenco o f 
Ihe bxskenimptont.
Ihe surgeon may deiermino lo  remove inese implonls oflcr 
bene fusion occurs. Ihe possibility of o  second surgical pro­
cedure mud be  discussed wtlh Ihe patent. ond Ihe risks 
associated won o  second surgical procedme musl also be 
cfecussed.
See the AcroMed Caio log ond Price lls l for Impodonl 
warranty JnfoonaSon.

DtSaHPTIO)/
Bone Screws
The VSP Bono Screws are  lobiicoled from skxntea steel 
conlocming lo  ASUri F 1314. ond ore composed o f two 
secticra: o  long cancellous section wim on  integral Axed 
lower nuf. end o  mochkse threaded section lopped write 
on heaogcnol drive freod.
Ihe screws ond plates ore attained utXjing a  dbubte nut 
locking system. Ihe screw features on Integral flw d tow or 
nuf thal Is mochined Orrecly fcom the some piece o f melt* 
stock.
See* Kotes
Ihe VSP Bone teotes ore kxxkxricd bom ASTM Ft&knpAonf 
C»oOe s lorten stetL tho picrtei hove nested slots and vari­
able lenglhs b> provide surgical laMude. Ihe do les hove 
beiiveen one to five slolv (44mm lo 196rnm le ro lh ) wtlh

their length Inaeovsg by hoVstel Increments, longer ptoles 
ore avoBotio as specfoT order Hams.
Use slob. w*h Ihei precisely machined lopeied nests, offer 
the pojufcftfy o l occurale yet voriobfe screw plocemenl. 
II b Important that the ploles be contoured lo  minor or Jo 
creole lire desired anotomJc curves.
Use the shortest ptole possible for each procedure. Minimal 
plote length wfl reduce Ihe poisflbiPty o f piote Interference 
wilh oilier bony iterclures.
Washers
lo  optimise proper pfalo/screw/bone oBgnmenl Ihete ore 
washers ovolobte In 3mm ond 5mm heights. A  lopered. or 
wedge-shaped, washer Is ovo iob lo  to fill nonsymroelrfc 
gops. All wodteahove ocham l*r*d Inrter to te  lo*proper fit 
over Ihe Integral nut. AB ore manuloclured from tmplonf 
grodo sloinless steel.
Slertllrallon —....
Implonls ond Instruments o f tee VSP system ore supplied 
clean ond nos stoile. AOflN recommended practices for Irv 
haspliot sletfcaiion should bo (oBawed for os components.
lesling lios Shown llie folowlng TJECOMMEKOAtOMS FOG 
SICniltZATIQM;

Cycle: Vocuum
Temperature: 270"
Exposure lima: 6 mm.

WDICATtOWS
CAlflOHb USA . ond Canodian law  restricts this device to 
sole by or on Ihe erdei o f o  physJooiv
theie devices me used for fixation of frodwes o f the proxi­
mal or distof ond of long bones, such as'tntrocopsulaf. 
mtertrochonleric. Wercarvlcdl suproconcJYlor, or oondytor 
frocluros of Ihe form*: lor fusion o f a Joint o ; for surglcol 
procedures Ihol kM#re a jlfm ga  bone.

USACE
tA saew  should never be bent during Insertion tighterJng ot 

the lop  nut. or or^ujlmont. If bending occurs, Ihe screw 
musi bo replaced.
P W «  should orty be confcxwd w8h o  ptate coo lou lng  
h*umenl. A »te p t i#  N r»4 occuralety co flloued k> 61 
fkitx tha bottam nut B^tterteig Iha lop rs ii mM b«td 
Ihe saew  above the bottom nu> and moy re td l tn eady 
m elo l foligue andpossbte screw fcVrre.

In coses where o  smoU mlsmotch between the plate 
fiuj bottom nut Is unavoldobte o  washer that Is wr 
shaped may be used to It  the gap between tee be 
nut ond the plole. thereby reducing or preventing s 
bending.
II o  divergent screw will no l o iow  easy app llca lir 
(he p lo le II Is belies So remove It. and  either Injiru 
on oddlllonal s>le or cccep l one lass screw. Ihcn t> 
unc/uo force that rrflghl dorooge either ihe screw. She 
or both.
POSIOPEBAUVE MOHttKATtON
Because bone ploles ond bone saows o«e used f 
of Ihe mosl cSTHculf problems requiring orHodssfe. -w- 
pollenl honcftng for two lo  four months post-ope rot- 
very Important whBe Ihe CUsioomass matures and bee 
obte to shore food wllh Ihe Impfoni.
Uni* x-roys confirm moiural«on o* ihe fusion rros- 
ternol Im m oblllw llon (such os b rac ing  o r c c ? llr  
recommonded.
InslrucUoro to Ihe polienl lo  lod1*:'; sliest ck» tl*e <’■:
ore on equally Important pori o f utternpi lo o c
occurrence of clinical problems avji moy occorncon
Ironiaame.

•

In younger pollenli, onco tee.tujr-n ‘ i-otss Ii-.t: haotcc 
impkmU may be removed to p*ow the hoed bone ip r 
lo  o better slate o f lood IronsJer. II *» is. os vriih a* p< 
core, left la  Ihe cSsadion o f llie crysi'Jiing surgeon

COMTCAINDICATKWC
Disease conditions which hove been shown lo  t( 
and psedicfoWy monoged wiihotri Ihe use o f tnien^. 
lion devices oro relollve conltdndfcaltons lo  the l 
Ihesedevtees. ^

‘ AclWe iislemtc Infection or Wecfion locn tred  to th 
of I no proposod Imptonloflon ore con lro«ndk:o llo 
Imptontoflon.
Sever* ostsoporo* moy ptevenf odepuo le  fixotion 
Ihusproclucte the use of Ihb orcny olher temporary lot 
fbcoiterslmpfar>l.
A n y  * n » y  o r  contflton I h o l  tc * o * y  p r o d u d e s  the p o c  
of tusloa Le. conce*. Mdn*y demise, or otteopenfa or 
nbv* oonirotndlcaaons. Oth*r retoftv* c o tk c h d c c  
I n d U d e  c i b e ^  « d c t e  d t g * r w t * r *  d b e a i n .  o n d  t o  
b o d y  w W M l y .  fcs o c k W I O H  t o  o c a p o f t t
acOtely krvef or m sn fd  copocStf m oy be  w t o f f v * . 

c ^ t J Q in c J t e o l io n s  t o  W s  s u t g e r y .  S p * c W c o » y .  D o n e n J s  
• b e c a u s e  of the* occypclkn or B e s f y t e .  o r  b e c a u s e  of 

dJItons such as roerJol ICncss. cteoholfsm oi drug c-*:
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Don Pptlaraon holds tha sorows 
that warn ramovad from hia spine.

Device 
designed to 
help only hurt
By LINDA WEIFORD
Daily N ew s reporter

The steel hardware 
implanted in Don 
Patterson’s lower back 
was supposed to relieve his

,t {
But the backaches he suf­

fered before surgery were 
nothing compared to the 
pain, tingling and paralysis 
he experienced afterward, 
he said.

It’s time for someone to 
pay, Patterson said, and It 
appears he’s about to got his 
W ish.

Patterson, S3, twisted his 
vertebrae in 1989 while 
working as a longshoreman 
in Ketchikan. Unable to per­
form certain manual work, 
he flew to Seattle several
n f s  o  n a a v  f l a m

O
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There are tried and tested roaus u. 
becoming one, and I’m not talking about 
winning the lottery..
/ Instead, take a look at "Tbs 

Millionaire Next Door. The Surprising 
Secrets of America’s Wealthy’ 
(Longstveet Press, Atlanta, Ga., 253 
pages, $22) by Thomas J. Stanley and 
William D. Danko.

These writers/academics have spent 
20 years studying the wealthy i t  
America and how they , got that way. 
Their studies include interviews with 
more than 500 millionaires and surveys 
of thousands more.

Their research will surprise many 
who think of the wealthy as super-cart- 
sumers out to flaunt their wealth.

“Usually, the wealthy individual is a 
businessman who has lived in the sane 
town for all of his adult life," the authcrs.

impulsive saver and investor. Ami lie 
tas made his money ot in  own."

Among the “secret” ef the wealthy, 
Stanley and Danko farod seven factors 
that created the wealtc

They live well belov tfcir means.
They allocate theiitme, energy and 

money efficiently, in va^s conducive to 
building wealtli.

They believe finiucia independence 
is more important thn lisplaying high 
social status.

Their parents die rot provide eco­
nomic outpatient can.

Their adult childm  a e  economically 
self-sufficient.

They are proficieit i: targeting mar­
ket opportunities.

They choose the »ghi occupation.
It’s not easy worl, tfc authors warn,

i u e i :  a  h  J t i i  p t  i» » -  • k.

For exmole, in discussing whap ofcs- 
sioo to-gento, the authors list tfe op 20 
high-tacie producing occupaDn.

Akogwfeh the doctors and iwyers 
ar* eammics teachers, ntangpneat 
ahaiysa astronomers and thee man­
agers ii marketing, advertimc and 
publicriaibms.

Tha httom line, whether Stafcy and 
Danki ae discussing what caro my or 
how t> Tuse your child, is tia their 
ad via; i to be frugal.

“Mbs people have it all w ro| about 
wealti l America," they writ* “Vealth 
is nottfe same as income. If yu nake a 
good .nome each year and ya send it 
all, >oiare not getting wealhir. You 
are jis living high. Wealth ismat you 
accuniate, not what you sped.1

L u

Miles said gitlown humor is 
that men use tenrintai., control o 
an argument.

“A kK of met e argument u*e 
of humor. Mocasy Ls accepted b< 
ending an a rg u ra t It’s a cu rra  
emotion. Wbrasnaren't adversn 
during a debae i a way of putt 
winning the ptiraby making then 
she said. "If vtnen don’t  want 
argument, hov ouch less do the; 
iating anotheip-cson?"

Miles said vonen’s disadvant; 
tral to their lactof power and lo 

"Women oiljeeem to be in © 
We’ve had IOOO years of male 
of equal-oppatnity legislation,

BACK PABN: Device that should have helped, merely lurt W •

rv
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Continued from Page C-t
months later where a doctor 
fastened a  metal device to the 
sides of Patterson’s spine.

The framework of plates, 
screws and nuts — called a 
pedicle screw — was to act 
as an internal scaffold to 
support Patterson's verte­
brae. Over time, it was sup­
posed to help fuse his bones 
together, resulting in less 
pain and more mobility to his 
back.

Instead, it left him with 
neive damage, scar tissue 
and constant distress, he said.

“I had expcctrd the opera- 
.• tion to make,me better." said 
i '•

Pattiren, now of Wasilla. 
"Insleai, I lived with unbear­
able pen for seven years. I 
lost mjjob and my home."

Teds/ the pedicle screw — 
and tia company that m ar­
keted i — are the target of a 
class-*boo lawsuit brought 
by Psterscii and severa 
thoassd more alleging tin 
product was illegal aod.seii 
ous»y armed them.

Bufa $100 million settle 
me.it could be reached a  
soon a  this week.

AcoMed Corp., the 
Clcvdand company thd 
sells, the pedicle screv, 
an.io-.nced last month t 
wcuL- pay that amount a

s-ttle the more than 300 
Uwsuits filed against 
Dwyers will bring tier 
poposed agreement la te  
tb le  today, said patinu’ 
etom ey Scot Levenstei.if 
Miiiadelphia, where a s s  
ntionwide are consoldt- 
•d

Patterson first bead of 
icroMed in 1993 vtle 

' matching a “2(V20" news sg- 
nenl on television, he sid. 
ieated in a chair with a cue 
(cross his lap, he was sbred 
:o learn the pedicle cew 
jodged lo his vertebrae (as 
illegal.

Though the devici /as 
twice rejected by the Bod

and Drug Adm iitration 
for use in tie spine, 
AcroMed markee- it for 
that purpose inyway, 
according to thenpo rt. In 
turning down IcoMed’s 
application, the .■'1A cited 
the risk that the sew  could 
cause nerve dnsge and 
bone fractures.

“For the first t »  I finally 
understood whatwts wrong 
with me,” he said

Patterson tune* to local 
doctors for help, a t  none of 
them ranted to tu b  me," he 
said. “They justridnt know 
enough about tfcscrew to 
feel comfortahe taking it 
out.”

A Chicago lac specialist xr. 
removed the dvice from p. 
Patterson’s spn. last year. r< 
'Hie tingling ii is legs has c 
disappeared aid ic no longer 
falls. But he silftuffers pain d 
from scarring eft by the s 
jagged ends o the metal d 
rods, he said. . p

Patterson joned in the j  
class-action s it against 
AcuMed las oonth. Two < 
days later* tfc company « 
agreed to se tie  1

AcroMed tal in a state- ? 
ment it w s  settling the 
cases despiti u  beliel “that 
claims arishg from these 
devices in sinai fusion 
surgeries ^ae without
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> u i l d i n g  wealth.
Tliey believe financial itleendcnce 

s more important than disdains high 
octal status.
. Their parents did not fodde eco- 
tosnic outpatient care.

Their adult children are eommically 
elf-sufficient.

They are proficient in ta«{e-ng mar- 
ct opportunities.

They choose the right ocaptkm.
It’s not easy work, the auhcs warn,

ugeis in (uai’Kuiig, advertising and 
public relations.

The bottom lie , vhethcr Stanley and 
Dtaako are dlacusiig what car to buy or 
how to raise ymrchild, is that their 
advice la to be fingjl.

“Most people law: it all wrong about 
wealth in A m eria 'they write. "Wealth 
is not the same aarcxxne. If you make a 
good income eachjnar and you spend it 
all, you are tu t .eting wealthier You 
are just living hlrfuWealth is what you 
accumulate, not vhd you spend."

. , . . . . . .  .rivu u Wil) Ul
erdLg an argument. It's a currency they use instead of 
er»o»on. Women aren't adversaruL For men, mocking 
duri^ a debate is a way of putifg someone down. It's 
r a n g  the point by making tbrir cpponcnt look stupid," 
sHb aid. “If women don’t want ti win in a legitimate 
arjiucnt, bow much less do they rant to win by humd- 
iathiianother person?"

dies said women's disadvanfcpi in arguments is cen­
tral t  their lack of power and lav flatus in society.

\femen only soem to be in cotbol in the workplace. 
We'v* had 10,000 years of male aininance and 20 years 
of -q-al-opportunity legislation,"ste said.

I: fevice that snould have helped, meoly hurt Wasilla man
1 Itcrsnjow of Wasilla. 

isteai, Ved with unbear- 
c pen r seven years. I 
t myjoind my home." 
Ibdar tlpediclc screw —
I the opany that mar- 

V cd it—e the target of a- 
w-acirdawsuit brought 

m Patem  and several
usand ire alleging the 

i ductwrillegal and sen- 
;> ly hanr them.

lut c $) million settlc- 
i  it c uLbc reached as 
a m s hiseek.

.crolde Corp., the 
Z velajd :ompany that

8 tie  edicle screw, 
ounwdast month it 
l^ payhat amount to

ran
in

settle ricmore than 3,000 
lawsuiti iled against it. 
Lawyeo vill brings their 
propose! crcement to the 
table Vd*f, said patients’ 
attom e Sot Levcnsten, of 
PhiladepEa, where cases 
nationwda are consolidat­
ed.

Fatte-sa first heard of 
AcroMef in 1993 while 
watchiiu atf2Q/20" news seg­
ment or teevision, be said. 
Seated i; achair with a cane 
across h i lip, he was startled 
to learn fib pedicle screw 
lodged b fcs vertebrae was 
illegal.

Thoujh he device was 
twice-^eeced by the Food

and Dhg Administration 
for u:c in the spine, 
AcroMed marketed it for 
that ptrpose anyway, 
accordugto the report. In 
turning lown* AcroMcd’s 
applicalai, the FDA cited 
the rislahat the screw could 
cause le ve damage and 
bone fra:area.

"For tiefirst time I finally 
understoc what was wrong 
with me ’ le said.

Pattesxw turned to local 
doctors brtielp. “But none of 
tlicm wast«d to touch me,” he 
said. "Tie* just didn't know 
enough ibut the screw to 
feel confrrtable taking it 
out.”

A Chiago back specialist 
remoiec the device from 
Patteno-’s spine last year. 
The ti lin g  in his legs has 
disappzaed and he no longer 
falls. Euihe still suffers pain 
from icrring left by the 
jaggec mds of the metal 
rods, te aid.

PatGron joined in the 
class-eton suit .against 
AcuMad lest month. Two 
days afcr, the company 
agreedtasettle.'

AcrcMd said in a state­
ment t was settling the 
cases csaite its belief “that 
claims aislng from these 
device: n spinal fusion 
surgcr.es ^are without

merit. Thousands of other 
patims have h a d . good 
resdt; with the screw, the 
comoaiy said.
’ Ir he past, AcroMed has 
denbdit violated FDA rules, 
sayugthe agency gave it 
mixed messages on how to 
p rocd  with marketing the 
prodbe.

Paterson, forced to collect 
disaEiliy payments from the 
state h s  another version of 
how hi pedicle screw turned 
up inojerating rooms across 
theenntry:

“/WnMed abused a  sys­
tem fia was designed jo  pro­
tect liepublic. It was profit, 
plain aid simple." rf.

IDZD
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I l l e g a l  s c r e w s  c a u s e  l i f e t i m e  o f  p a i n
By CASEY BjBjUER
rtartterwman nportk

Don Pattersco h s  lived with 
excruciating h e . pain every 
day for the las! even years. 
And now he i: om m iited to 
helping others >e.t the system 
and the doctorswio implanted 
illegal screws i\te their backs, 
which could have paralyzed 
them.

Patterson w<s .njured in  a 
ferry accident h (etchikan in 
3969. He had hs hek operated 
on a short timi bier and was 
fitted with twe pates and six 
screws in his bich but he was 
never told the xaews had not 
been approved bj the Federal 
Drug Administatbn.

In fact, he wisi't even told 
Ihe screws w c e  inserted into 
the pedicles of Ks .pine.

"I went to Sf&tle and was 
lold that I was lming a simple 
fusion done," ?a lerson said, 
"Nobody even tad me that 1 
was having a bore graft done 
and screws inteced into my 
spine.*

He lived w ih  he trem en­
dous pain for s»vei years, and

1 wenSaSesffle and was told that I  was 
havlngmlmpfe fusion done. Nobody 
even td§me that I was having a bone 
graft dbm and screws Inserted Into my 
spfne.M

Don Patterson
then he sa« s ta r tlin g  seg­
ment on th  flevlsion news 
program *2C2T in 1993 about 
screws that e  being used il­
legally in few surgery p a­
tients. Sure T*jghf he was a 
guinea pig.

The spine taws were reject­
ed twice by KaFDA for use in 
patients, bu  t j  inventor, Dr. 
Arthur Stele«of Cleveland, 
had a bettemda. He changed 
the name tcb-ie screws and 
they were ©goved, paving 
the way foEthusands of pa­
tients to be Jo lly  scarred for
life.

It is estimseWhat more than 
300,000 Amrians have been 
fitted  w ithtft screws and 
plates, and icy complain of 
more seven g ins or suffer 
paralysis s  result. The 
screws w er supposed to re­

lieve some of Patterson's pain, 
but that didn't happen.

"It felt like someone was tak­
ing a screwdriver and driving 
it through my spine," Patter­
son said. "I will live the rest of 
my life like this.because the 
screws were illegal."

The screws in Patterson's 
back were never filed down, so 
13 m illim eters of the metal 
screws were exposed, digging 
into his spine and causing ex­
treme discomfort, he said. In 
other cases, the screws simply 
broke off and were left to roam 
in the spine.

There are several manufac­
turers of Ihe screws, and re­
cently one of them, Acromed, 
has been spending time in a 
federal courtroom as patients 
battle back. The medical giant 
settled out of court, and now

thousands of pain-stricken pa­
tients =re recovering lost dam-

Patteson has collected thou­
sands if research items in his 
Fairviev Loop home, and he is 
hying o help out people who 
may b- entitled to part of the 
settleocnL He is in touch with 
lawyer: on an almost daily ba­
sis, anchc can help others who 
are sufcrzng through a similar 
experience.

"I fennd out by accident that * 
this had been done to me. It is 
time f a  people to know what 
doctor- have done to them in 
the p  s t,"  Patterson said. 
"M anypeople think that be­
cause hey are doctors, they 
can be trusted, but that is not 
true."

For information about the 
screw s people may contact 
Patterson at 373-6754. He is 
more tian  willing to discuss 
the d iderent m anufacturers 
and th* effects of the screws. 
He can also inform people 
where -hey can get help.

"I li -ed w ith it for seven 
years, nd I don't want some­
one e ls  to have to go through 
this," latterson said. "There is 
help a~ailab!e to people who 
need it-*

Don Patterson 
In Ms back for FDA-approved

shows off the | seven years. H 
after seeing a p

Project seeks old Alaska
With .mly a year left of fund­

i n g  froo a n a t i o n a l  g T a n t , tire
A J l r l  i  yTn tnpno fw w  P r t v n r lV  #*••/%

"No Known Holdings" mark 
missing issues of a community's



CASEY flESSLFR/FrwTfcfjman
lows off the plates and screws that he had 
ran years. He learned the screws were not tr seeing a program on 2CV20.
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M E M O R A N D U M  March 15, 1997

SUBJECT: Sectional Summary of CSSB 15(JUD).

TO: Senator Robin Taylor
Attn: Laura

FROM: Michael F. Ford
Legislative Counsel • '

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an 
authoritative interpretation of the bill and the bill itself is the best statement of its contents. 
If you would like an interpretation of the bill as it may apply to a particular set of 
circumstances, please advise.

Section 1. Purpose.

Section 2. Fixes the interest rate for state bank liquidation proceedings. This provision is 
required by amendment to the existing interest rate law contained in sec. 10.

Section 3. Requires that a civil action for waste or trespass upon real property be brought 
within six years.

Section 4. Requires that a civil action based on a contract, except for a judgment or sealed 
instrument, be brought within three years.

Section 5. Requires that an action for injury to personal property be brought with two years.

Section 6. Provides that the limit on damages for pain and suffering, or noneconomic 
damages does not apply to damages for severe disfigurement or severe physical impairment.

Section 7. Provides that punitive damages may only be awarded as provided under this 
section. Imposes a cap on punitive damages under subsections (f) and (g).

Section 8. Amends the definition of "fault" to include intentional acts or omissions.

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105
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Section 9. Establishes a formula for increasing or reducing the rate of interest applicable to 
a judgment by either two, three, or five percent, depending on whether an offer of judgment 
is accepted or rejected.

Section 10. Changes the rate of interest applicable to a judgment from a fixed rate of 10.5 
percent to a floating rate determined under subsection (c) enacted in sec. 11.

Section 11. Establishes a method for determining the rate of interest to be paid on a 
judgment.

Section 12. Establishes a alternative dispute resolution pilot program for certain civil cases. 
Only certain cases filed in Anchorage are required to be mediated. Requires that the program 
operate for at least five years, under a structure set by the supreme court. Requires fees and 
costs be shared equally by the parties to the case. Requires the Alaska Judicial Council to 
annually evaluate the program.

Section 13. Provides that in a judgment entered against the state, the rate of interest is the 
floating rate established under AS 09.30.070.

Section 14. Provides that in eminent domain actions, the compensation awarded must 
include interest at a rate of 10.5 percent.

Section 15. Requires that certain civil actions must be arbitrated. Requires the court to 
appoint an arbitrator and establishes time lines for reaching a decision. Provides that the 
decision is admissible in the civil action and that a party that rejects the decision and loses 
in later civil litigation is liable for actual costs and attorney fees.

Section 16. Provides that a person who is injured or killed cannot recover civil damages, if 
the person was committing a felony, or was engaged in conduct that constitutes the 
commission of a felony and the conduct substantially contributed to the injury or death and 
is proved by clear and convincing evidence. Provides that the section does not apply if the 
person is acquitted.

Section 17. Requires that the Alaska Judicial Council collect and evaluate certain 
information regarding civil litigation.

Section 18. Limits the amount of punitive damages that can be recovered in an unlawful 
employment action.

Section 19. Requires the director of the division of insurance to evaluate the effect of the 
provisions of this Act and the financial health and profitability of insurers doing business 
in the state. Requires insurers to provide information to the state and provides for an annual 
report to the legislature and the governor.
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Section 20. Establishes a private cause of action for a violation of the unfair trade practice 
provisions of AS 21.36.125. or of a trade practice or claim regulation adopted by the director. 
Requires notice be given to the insurer and to the director. Allows for the recovery of 
foreseeable damages, costs, attorney fees, and punitive damages.

Section 21. Limits the authority of the court to award punitive damages in employment
cases.

Section 22. Increases the jurisdiction of the district court to claims that do not exceed 
$100,000.

Section 23. Imposes a penalty on insurers who deny medical coverage under a motor vehicle 
insurance policy and later are determined to have wrongfully denied coverage.

Section 24. Requires that uninsured and underinsured motor vehicle insurance be excess 
coverage, payable even when other policy coverage is not exhausted.

Section 25. Amends civil rule 16.1(c) to prohibit filing of a motion to set trial until after the 
parties meet to discuss settlement required under sec. 26.

Section 26. Amends civil rule 16.1 to require a meeting of the parties to discuss settlement 
and to establish discovery guidelines.

Section 27. Amends civil rule 41(a) to require parties to a civil action to submit certain 
information required under AS 09.68.130.

Section 28. Repeals and reenacts civil rule 68, to provide a formula for increasing or 
decreasing the interest rate applicable to a judgment depending on an offer of judgment made 
in the case. The rule is changed to be consistent with sec. 9.

Section 29. Changes the limit the use of discovery in a medical malpractice action from 80 
to 60 days.

Section 30. Increases the fine that can be imposed by a court against an attorney to $10,000.

Section 31. Amends district court civil rule 1(a)(1) to limit the use of discovery.

Section 32. Amends district court civil rule 4 to require a maximum of 270 days before a 
case goes to trial.

Section 33. Amends appellate rule 511 to require parties to a civil action to submit certain 
information required under AS 09.68.130.



Section 34. Repealers.

Section 35. Repealers.

Section 36. Repealers.

Section 37. This section sets out the intent of the legislature to amend civil rules 49 and 
26(b) and (d).

Section 38. This section sets out the intent of the legislature to amend civil rule 68. 

Section 39. This section sets out the intent of the legislature to amend civil rule 100. 

Section 40.This section sets out the intent of the legislature to amend civil rule 79(b). 

Section 41. This section sets out the intent of the legislature to amend civil rule 82(b). 

Section 42. This section sets out the intent of the legislature to amend civil rule 82(b). 

Section 43. Applicability section.

Section 44. Severability clause.

Section 45. Instruction to the revisor of statutes regarding technical amendment.

Section 46. Effective date for court rule change sections.

Section 47. Effective date.

MFFrpl
97-069.plm
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H a r r y  B l a n a s  

5 6 1 6  S. T a h i t i  L o o p  

A n c h o r a g e ,  A K  9 9 5 0 7

M a r c h  30, 1 9 9 7

T o :  R e p r e s e n t a t i v e s  a n d  S e n a t o r s

o f  t h e  S t a t e  o f  A l a s k a  

J u n e a u ,  A K  9 9 8 0 2

Re: T o r t  R e f o r m

P l e a s e  t a k e  n o t i c e  o f  t h e  a t t a c h e d  l e t t e r  f r o m  a g r o u p  o f  A l a s k a n  

c i t i z e n s  c o n c e r n e d  a b o u t  t h e  r e s u l t s  o f  t h e  t o r t  r e f o r m  b i l l  

c u r r e n t l y  b e f o r e  t h e  l e g i s l a t u r e .

In t h e  y e a r  1 9 7 0  a n  a p p e a l  w a s  t a k e n  to  t h e  A l a s k a  S u p r e m e  C o u r t  b y  

a n  i n s u r e r  to a n  e m p l o y e r ,  c h a l l e n g i n g  t h e  e x t e n t  o f  t h e  W o r k e r s ’ 

C o m p e n s a t i o n  A c t  i n  a  w o r k  i n j u r y .  A f t e r  r e v i e w i n g  t h e  p e r t i n e n t  

l a w ,  i n  S e a r f u s  v. N o r t h e r n  G a s  C o . .  4 2 7  P . 2 d  9 6 6  ( A l a s k a  1 9 7 0 , )  

t h e  c o u r t  c o n c l u d e d  a n d  h e l d :

In t h e  l a w ,  t h e  p r o d u c t  is t h e  i n s u r a n c e  p o l i c y  c o n t r a c t .  T h e  c o s t  

is t h e  p r e m i u m s  a n  i n s u r e r  c h a r g e s  a n  e m p l o y e r  wl>o in  t u r n  is 

c h a r g e s  t h e  p u b l i c  f o r  i n s u r a n c e  t h e  l a w  r e q u i r e s .

B a s e d  o n  t h i s  S u p r e m e  C o u r t  D e c i s i o n ,  t h e  W o r k e r s  C o m p e n s a t i o n  l a w  

w o r k e d  s o m e w h a t  f o r  t w e n t y  y e a r s .

In t h e  y e a r  1 9 8 9 ,  t h e  l e g i s l a t u r e  r e f o r m e d  t h e  l a w  p r e s s u r e d  b y  t h e  

i n s u r a n c e  c o m p a n i e s  r e l e n t l e s s  l o b b y i n g ,  a s  n o w  in  t h i s  t o r t  

re f o r m  .

T h e  W o r k e r s *  C o m p e n s a t i o n  l a w ,  a f t e r  t h a t  r e f o r m ,  d o e s  n o t  w o r k  a n d  

r e s u l t s  i n  t h e  u n j u s t  e n r i c h m e n t  o f  t h e  i n s u r a n c e  c o m p a n i e s ,  w h o  
c o n t i n u e  t o  c h a r g e  t h e  p u b l i c  w i t h o u t  p e r f o r m i n g  a s  t h e i r  c o n t r a c t s  
m a n i f e s t  a n d  w i t h o u t  r e c o u r s e .  T h i s  i n s u r a n c e  i n d u s t r y  s w i n d l e  
m a k e s  A l  C a p o n e  l o o k  l i k e  a c h o i r  b o y .

P l e a s e ,  d o  n o t  f i x  w h a t  is n o t  b r o k e n  a n d  c a n  s t i l l  w o r k .  If 

a n y t h i n g  a t  a l l ,  t h e  W o r k e r s  C o m p e n s a t i o n  A c t  m u s t  b e  r e s t o r e d  a s  

it w a s  p r i o r  t o  t h e  c h a n g e  in t h e  e i g h t i e s .

S i n c e r e l y  y o u r s ,

" T h e  t h e o r y  o f  c o m p e n s a t i o n  l e g i s l a t i o n  is t h a t  

t h e  c o s t  o f  a l l  i n d u s t r i a l  a c c i d e n t s  s h o u l d  b e  

b o r n e  b y  t h e  c o n s u m e r  a s  a  p a r t  o f  t h e  c o s t  o f  t h e  

p r o d u c t ."

H a r r y  B l a n a s

P h o n e :  5 6 1 - 3 3 9 9 R e :  T o r t  R e f o r m



Alaska Action Trust
P.O. Box 102323 • Anchoragi*. Alaska 90510 

OITice: 540 ' L“ Street. Suite 206 • Anchorage. AK 99501 
(907) 258-4040 • FAX (907) 276-7185

WHY ALASKANS SHOULD WORK TO DEFEAT HB 58 —  TORT REFORM

T h e re  a re  a num ber o f c o m p e l l in g  re a s o n s  t o  w o rk t o  d e fe a t t o r t  
r e fo rm  as p ro p o s e d  b y HB 58 , R e p r e s e n ta t iv e  P o r t e r 's  b i l l .  Some o f 
th o s e  re a s o n s  in c lu d e  th e  f o l l o w in g :

* I n  1989 , th e  In s u ra n c e  Compan ies lo b b ie d  th e  A la s k a  L e g is la t u r e  
f o r  a m ore s t r i n g e n t  W o rk e r 's  C om pen sa tio n A c t . T h e i r  e f f o r t s  p a id  
o f f  and new r e g u la t i o n s  g o v e rn e d  W o rk e r 's  C om pe n s a tio n . Because o f 
th e  in s u r a n c e  company e f f o r t s ,  w o rk e rs  now have a n a r ro w  r e c o v e r y  
in  m os t i n j u r y  c a s e s , and th e  in j u r e d  w o rk e r i s  g r o s s ly  
u n d e rc om p e n s a te d .

* Due t o  th e  1989 chan ge s t o  th e  W o rk e r 's  C om pen sa tio n A c t , in j u r e d  
a la s k a n s  a re  fo r c e d  t o  a c c e p t w h a te v e r in s u r a n c e  com pan ie s o f f e r .

* Due t o  th e  1989 ch a n g e s , in j u r e d  a la s k a n s  have much more 
d i f f i c u l t y  r e t a i n i n g  a t t o r n e y s  who can a f f o r d  t o  ta k e  a w o r k e r 's  
c om p e n s a t io n  c a s e . H ow eve r, th e  in s u r a n c e  com pan ie s can s t i l l  
a f f o r d  t o  com pen sa te h ig h  p r ic e d  le g a l c o u n s e l t o  d e fe n d  in s u r a n c e  
com pan ie s fro m  h a v in g  t o  pay c la im s .

* As a r e s u l t  o f  th e  1989 W o rk e r 's  C om pen sa tio n A c t c h a n g e s ,

-  T h e re  has been no r e d u c t io n  in  p r i c e s  o r s e r v ic e s  t o  
c o n s um e rs .

-  T h e re  has been ho r e d u c t io n  i n  in s u r a n c e  c o s ts  t o  e m p lo y e rs .

In s u ra n c e  com pan ie s ha ve been s y s t e m a t i c a l l y  c u t t i n g  o f f  a ven ue s 
f o r  in j u r e d  p e rs o n s  t o  r e c e iv e  c om p e n s a t io n  f o r  i n j u r i e s .  Now t h a t  
in s u r a n c e  com pan ie s have changed th e  W o rk e r 's  C om pen sa tio n A c t , 
th e y  a re  w a n t in g  t o  l i m i t  t o r t  a c t i o n s , hence c u t t i n g  o f f  one o f 
th e  o n ly  avenues f o r  in ju r e d  a la s k a n s  t o  re c o v e r damages.

The W o rk e r 's  C om pen sa tio n l e g i s l a t i o n  w o rk e d w e l l u n t i l  1989 when 
th e  l e g i s l a t u r e  re fo rm e d  th e  W o rk e r 's  C om pen sa tio n A c t . I t  has n o t 
w o rk e d w e l l s in c e . D o n 't l e t  th e  l e g i s l a t u r e  make th e  same m is ta k e  
w i t h  t o r t  re fo rm s  —  a t le a s t n o t th e  re fo rm s  p ro p o s e d  by 
R e p r e s e n ta t iv e  P o r t e r  i n  HB 58 .

/AT
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Sectional Analysis o f HB 58 (Tort Reform)

The Governor's Advisory Task Force on Civil Justice Reform studied court statistics on cases in 
Alaska and heard from two nationally recognized experts on civil justice reform. Contrary to the 
stated need for HB 58, the Task Force found that there was no explosion in the number o f tort 

cases filed, no evidence o f high ju ry  awards, and no evidence o f significant numbers o f frivolous 
lawsuits. The Task Force found no evidence o f any cnsis in insurance cost or availability, or that 

tort reform in Alaska would have any effect on insurance rates for Alaskans. The following 
explains why HB 58 neither helps Alaskans nor follows the recommendations o f the Governor's

Task Force.

Section 5: Reduces the ability of those injured by faulty design or construction to 
recover for their injury by prohibiting claims after eight years from completion of the 
construction, even if the negligent work is not discovered until after then. The 
Governor's Task Force did not recommend any changes to the statute o f repose. 
This provision will prevent local governments, school districts and homeowners from 
recovering damages for faulty construction which is typically not discovered until a fire, 
roof collapse or other event occurs long after completion of the project.
Section 6: Gives only doctors and other health care professionals special protection 
when their negligence injures young children. This section requires malpractice actions 
affecting children under six years of age to be filed by the child's eighth birthday, even 
if the effect of the doctor's negligence can’t be recognized because of the infant's age. 
No other person or professional is given this special protection. The Governor's Task 
Force did not recommend any changes regarding when lawsuits must be filed for 
injuries to children.

Section 8: This provision reduces the existing cap on non-economic damages.
Section 8 not only limits the non-economic damages which can be recovered for all 
claims to $300,000, in most situations, but also does not allow non-economic damages 
to exceed $500,000, even when someone is quadriplegic and has suffered permanent 
brain damage. Current law at least allows the cap to be exceeded when injuries are 
serious. The Governor's Task Force did not recommend reductions to the cap on 
non-economic damages because this only harms those who are most severely 
injured.

Section 9: This section changes the current legal definition for punitive damages by 
eliminating reckless conduct as the basis for an award of punitive damages. This 
means that punitive damages cannot be assessed against a drunk driver and could not 
have been assessed against Exxon for the oil spill. The Governor's Task Force did 
not recommend any changes in the definition of punitive damages.

Section 10: Section 10 places an absolute cap on punitive damages regardless of the 
wealth of the wrongdoer or the nature of the wrongdoer’s conduct. This section also 
requires 50% of punitive damages to be deposited to go to the state. This section only 
benefits large multi-national corporations, like Exxon, against whom a punitive damage 
award of $600,000 would have no effect. The proposal of the Governor's Task 
Force on punitive damages allowed for consideration of the financial gain of the 
defendant and did not recommend that punitive damages go to the state.



Section 11: This section reduces all damages an injured person might receive by a 
federal income tax rate, even though these damages are not taxed under state or 
federal law. This unfair provision means that an injured person’s recovery is 
automatically reduced 20%-30%. No such proposal was made by the Governor's 
Task Force.

Sections 12-14: Force an injured person to accept any damages which are awarded 
for past injury as installment payments to be paid over time in the future. This takes 
away the choice of injured Alaskans to decide for themselves whether periodic 
payments are fair, or meet their needs. This proposal was rejected by the 
Governor's Task Force.

Section 15: This section requires a jury to reduce the damages an injured person can 
receive by the amount of insurance payments the person has received for the injury, or 
might receive in the future. The Governor's Task Force concluded that such a 
proposal would increase the cost o f insurance and rejected the idea. This 
provision in HB 58 will only make trials more time consuming and complicated.
Sections 16-19: These sections allow responsibility for injury to be allocated to a 
person or corporation which is not even brought into the lawsuit or into the courtroom. 
This means that someone at fault can shift blame to an "empty chair” without the jury 
ever hearing evidence to the contrary. The Governor's Task Force rejected this 
proposal because innocent victims might be denied full recovery. Section 19 even 
allows punitive damages to be allocated to someone who is not in the courtroom.
Section 21: This section forces injured persons to guess about the outcome of their 
case with near certainty at the risk of having to pay all the defendant's actual attorney's 
fees. This section and Section 16 encourages a negligent defendant to delay 
disclosing actors who may be at fault. The changes to Section 21 are far harsher to 
victims then the recommendations about offers o f judgment made by the 
Governor's Task Force.

Other Sections make it more difficult for those injured to have experts testify on their 
behalf (Sec. 20); give special protection to hospitals (Sec. 35); limit attorney fee 
recoveries in punitive damage cases (Sec. 34); and make trials more complicated (Sec. 
49). None of these changes were recommended by the Governor's Task Force.

HB 58 [tort reform legislation! does not protect individuals and you should not tie 
mislead to believe that it does. Itwhat you have fust read is unsettling to you. please 
contact your leglisiator and the governor and let them know that torn reform will limit 

access to the civil justice system and should not happen.

Office of the Governor 
P.O. Box 110001. Juneau. AK 99811-0001 

a  465-4500 
Fax: 465-3532
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LETTERS TO THE DAILY NEWSPORTER BILL NEGATES LEGAL RIGHTS

Does Brian Porter really understand that his tort reform bill 
takes away legal rights?

He tells readers the legislative cap on pain and suffering still 
will be $500,000 "in aggravated cases." But his bill only lists 
forms of paralysis and brain damage as "aggravated," not 
blindness, burns or anything else people would say was 
"aggravated." Other injuries get capped at $300,000.

He tells readers that his bill will reduce "statutes of
limitations and the statute of repose to a reasonable length in
order to prevent assertion of stale or fraudulent claims." Does he 
understand that the statute of repose kills off legal claims even 
before the injury is discovered and sometimes before the injury 
happens? The only thing "stale" is the dangerous conduct that 
leads to the injury. The only thing "fraudulent" is legislative 
elimination of a legal claim before a victim knows she should 
bring it.

His bill will "prevent lawyers from running up exorbitant fees," 
but how? His bill will keep people from finding lawyeis to lake 
their cases.

Porter states the threat of "unlimited subjective damages" has 
"the in terrorem effect" of "extorting oversized settlements from 
partially at fault to totally innocent defendants." For Porter to
conclude that availability of legal rights when a person is 
injured is the same thing as an in terrorem contract clause ruled
unenforceable and against public policy (like one requiring 
celibacy as a condition of inheritance) suggests for Porter, 
"meaningful tort reform" should eliminate fundamental legal rights 
as against public policy.
- Steve Conn, executive director 
Alaska Public Interest Research Group

*ADN 4/7/97

TORT REFORM AIDS CORPORATISM
Welcome to the brave new world of corporatism, compliments of 

corporate director Brian Porter and HB 58 (tort reform),
Those 50 words of the Seventh Amendment are dead and the 

malignancy is speeding to the others. HB 58 is right out of the 
pages of Adolf Hitler's "Mein Kampf" and Karl Marx's "Das 
Capital."

Our legal system is now privatized and our state CEO will sign 
it into law.

Corporatism now governs us. What happened to America?
-- Joseph T. Dugan 
Anchorage
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STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, A aska 99801-2105

M E M O R A N D U M March 15, 1997

SUBJECT: Sectional Summary of CSSB 15(JUD).

TO: Senator Robin Taylor 
Attn: Laura

FROM: Michael F. Ford 
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an 
authoritative interpretation of the bill and the bill itself is the best statement of its contents. 
If you would like an interpretation of the bill as it may apply to a particular set of 
circumstances, please advise.

Section 1. Purpose.

Section 2. Fixes the interest rate for state bank liquidation proceedings. This provision is 
required by amendment to the existing interest rate law contained in sec. 10.

Section 3. Requires that a civil action for waste or trespass upon real property be brought 
within six years.

Section 4. Requires that a civil action based on a contract, except for a judgment or sealed 
instrument, be brought within three years.

Section 5. Requires that an action for injury to personal property be brought with two years.

Section 6. Provides that the limit on damages for pain and suffering, or noneconomic 
damages does not apply to damages for severe disfigurement or severe physical impairment.

Section 7. Provides that punitive damages may only be awarded as provided under this 
section. Imposes a cap on punitive damages under subsections (f) and (g).

Section 8. Amends the definition of "fault" to include intentional acts or omissions.
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Section 9. Establishes a formula for increasing or reducing the rate of interest applicable to 
a judgment by either two, three, or five percent, depending on whether an offer of judgment 
is accepted or rejected.

Section 10. Changes the rate of interest applicable to a judgment from a fixed rate of 10.5 
percent to a floating rate determined under subsection (c) enacted in sec. 11.

Section 11. Establishes a method for determining the rate of interest to be paid on a 
judgment.

Section 12. Establishes a alternative dispute resolution pilot program for certain civil cases. 
Only certain cases filed in Anchorage are required to be mediated. Requires that the program 
operate for at least five years, under a structure set by the supreme court. Requires fees and 
costs be shared equally by the parties to the case, Requires the Alaska Judicial Council to 
annually evaluate the program.

Section 13. Provides that in a judgment entered against the state, the rate of interest is the 
floating rate established under AS 09.30.070.

Section 14. Provides that in eminent domain actions, the compensation awarded must 
include interest at a rate of 10.5 percent.

Section 15. Requires that certain civil actions must be arbitrated. Requires the court to 
appoint an arbitrator and establishes time lines for reaching a decision. Provides that the 
decision is admissible in the civil action and that a party that rejects the decision and loses 
in later civil litigation is liable for actual costs and attorney fees.

Section 16. Provides that a person who is injured or killed cannot recover civil damages, if 
the person was committing a felony, or was engaged in conduct that constitutes the 
commission of a felony and the conduct substantially contributed to the injury or death and 
is proved by clear and convincing evidence. Provides that the section does not apply if the 
person is acquitted.

Section 17. Requires that the Alaska Judicial Council collect and evaluate certain 
information regarding civil litigation.

Section 18. Limits the amount of punitive damages that can be recovered in an unlawful 
employment action.

Section 19. Requires the director of the division of insurance to evaluate the effect of the 
provisions of this Act and the financial health and profitability of insurers doing business 
in the state. Requires insurers to provide information to the state and provides for an annual 
report to the legislature and the governor.
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Section 20. Establishes a private cause of action for a violation of the unfair trade practice 
provisions of AS 21.36.125, or of a trade practice or claim regulation adopted by the director. 
Requires notice be given to the insurer and to the director. Allows for the recovery of 
foreseeable damages, costs, attorney fees, and punitive damages.

Section 21. Limits the authority of the court to award punitive damages in employment
cases.

Section 22. Increases the jurisdiction of the district court to claims that do not exceed 
$100,000.

Section 23. Imposes a penalty on insurers who deny medical coverage under a motor vehicle 
insurance policy and later are determined to have wrongfully denied coverage.

Section 24. Requires that uninsured and underinsured motor vehicle insurance be excess 
coverage, payable even when other policy coverage is not exhausted.

Section 25. Amends civil rule 16.1(c) to prohibit filing of a motion to set trial until after the 
parties meet to discuss settlement required under sec. 26.

Section 26. Amends civil rule 16.1 to require a meeting of the parties to discuss settlement 
and to establish discovery guidelines.

Section 27. Amends civil rule 41(a) to require parties to a civil action to submit certain 
information required under AS 09.68.130.

Section 28. Repeals and reenacts civil rule 68, to provide a formula for increasing or 
decreasing the interest rate applicable to a judgment depending on an offer of judgment made 
in the case. The rule is changed to be consistent with sec. 9.

Section 29. Changes the limit the use of discovery in a medical malpractice action from 80 
to 60 days.

Section 30. Increases the fine that can be imposed by a court against an attorney to $10,000.

Section 31. Amends district court civil rule 1(a)(1) to limit the use of discovery.

Section 32. Amends district court civil rule 4 to require a maximum of 270 days before a 
case goes to trial.

Section 33. Amends appellate rule 511 to require parties to a civil action to submit certain 
information required under AS 09.68.130.



Section 34. Repealers.

Section 35. Repealers.

Section 36. Repealers.

Section 37. This section sets out the intent of the legislature to amend civil rules 49 and 
26(b) and (d).

Section 38. This section sets out the intent of the legislature to amend civil rule 68. 

Section 39. This section sets out the intent of the legislature to amend civil rule 100. 

Section 40.This section sets out the intent of the legislature to amend civil rule 79(b). 

■Section 41. This section sets out the intent of the legislature to amend civil rule 82(b). 

Section 42. This section sets out the intent of the legislature to amend civil rule S2(b). 

Section 43. Applicability section.

Section 44. Severability clause.

Section 45. Instruction to the revisor of statutes regarding technical amendment.

Section 46. Effective date for court rule change sections.

Section 17. Effective date.

MFF:pl 
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When Courts Become Political Battlegrounds
Alabama politics lias been overwhelmed by an all-consuming fight over tort reform

p p wwi

r* *i«rurvua wounu, *o
This a ttack  ad was paid for by forces behind Alabama Supreme Court Justice  Kenneth Ingram.

By Dale Russakoff
Cut! Stall U'rthT

BIRM INGHAM

T
he  s a c re d  S o u th e rn  r ilu a ts  of 
S aturday afternoon football ami 
Sunday •norulnjr prayer nre safe, 
for now. from Ihe unholy wars of 
Alabama iwlitics. The ‘skunk ad“ 
is off the wlr, no longer Incessantly Interrupting 

(otuduluwn drives with word Ihat a candidate
lor S uprem e C ourt Jus- ________________
lire  ‘slinks.'* '(h r  tellers n f f f f l T T V H  
full of taw d ry  d e ta i ls  B R L I U 1 £ B h  
from  Ids 20-year-utd 
divorce have slopped circulating in fundamen­
talist Christian churches across Alabama.

But th is  h igh-financed n a s tin e ss  was no 
passing symptom of Campaign Alabama 
politics has fallen Into Ihe c rip  of a national 
showdown between two of the country's most 
pow erful in te rest groups, trial lawyers and 
b u s in e ss  g ro u p s, w hose m oney now o v er­
whelms elections for once-obscure offices in 
this small state. T he recent judicial campaign 
reached senatorial heights of m ore than $5 mil­
lion. L eg isla tive  r a c e s  have ap p ro ach ed  
>500.000.

In Alabama, dubbed “Tort Hell" by Forbes 
nag,\ tjn e . bolls sides are  struggling lo control 
i court system  in which populist stylc plain- 
Ilfs' lawyers regularly win rye-popping civil 
i/imagc aw.uds by whipping up juries lo ‘send 
i  m essage" to Big Business. Among Uie m ore 
<|H*clacidar verdicts was 8150 million against 
General Motors Corp.. won by a rural factory 
v urkrr paralyzed In a car wreck. (It recently 
ens settled In a jwMWfditl conference for an 
•((disclosed amount.)

According to cunsultints for bolli major par­
ies, this struggle has come to dominate all pot­
ties in Alabama. T hey say this year’s Supreme 
r»url race, in which a Republican backed hy 
h e  s la te  U u s in rs s  Council u n se a le d  a 
Jem ocrat backed by the state trial lawyers’ 
poop, m arked Ihe h e ig h t but by no means the 
im it of the trend. Already, both sides are gear- 
ng up for 1998. when the term s o f three jus- 
ices, the  governor and the lieutenant governor 
rill expire.

“This is literally killing politics in Alabama.* 
ays political scientist Natalie Davis, who ran 
in su ccessfu lly  fo r t l i r  U.S. S e n a te  In Ihe 
tem o c ra tic  p r im a ry  th is  year. ‘ T h e  trial 
r.vyers and the Bush ess Council control most 
f ihe money in politics. The trial lawy ers pick 

he Democrat and the Business Council picks 
he Republican and it’s all about your stand on 
nrt reform.

‘ If you poll voters to see what t ey're con- 
erned  about." Davis says, i h e y ’ll say educa- 
Inn. health care. jobs, seniors and crime. They 
tevrr say tori reform. But the big money cares 
•nly about tort reform. Then Ihe candidates go 
) th** airwaves with alt the garbage and money 
hey can dig up. and voters are turned off and 
hey say: Government doesn't work for me.’ 

Although Alabama is commonly viewed as 
•rhiitd the limes, it may be the leading edge 
n this front. As Washington give* m ore power 
> slate* to regulate Issues from Ihe environ- 
ncn t lo  ban k in g  to  w elfare, w ell-financed 
aroup< a rc  pouring reso u rces  Into political 
ac es  In ca p ita ls  from  A lbany. N.Y., to 
wuTamento, Calif.. political analysts say.

In th is year's  Suprem  Court contest, the

Republican. Harold See. is estimated lo have 
ra ised  m o re  than  $3 m illion . He re ta in e d  
Virginia consultant John Deerdourff. who says 
he was surprised lo fi.td Ihat a state judicial 
race could command national s tra 'cg is lr  The 
D em ocra tic  in cu m b en t. A ssociate  Ju stice  
K enneth Ingram , with an estim ated $2 mil­
lion—much nf it from the Democratic P a r ty -  
hired Hank Shcinkopf. a member of President 
Clinton’s media team 

L’xact fund-raising to ta ls  a re  unavailable 
because Alabama does not require final cam­
paign finance reports until January, obscuring 
the vast sum s that typically pour In during the 
final days, often from out of state. Moreover.* 
there  are no limits on individual o r political 
action committee donau’ons, resulting in huge 
contributions from wealthy trial lawyrrs as well 
as big companies.

J
TH E  STO RY O F  HOW  T O R T  REFORM 
came lo overwhelm Alabama politics dates to 
the early 1930s. when plaintiffs' lawyers began 
winning huge punitive damage verdicts, mostly 
against insurance firms for fraudulent practices 
by agent*.

I h e  plaintiffs' attorneys had a strong moral 
argum ent on th e ir  side. ‘Alabama h as  very 
weak regu lato ry  bodies and so law suits are 
very Important in selling standards for corpo­
ra te  c o n d u c t.” B irm in g h am  law yer Sam 
lleldman says.

They also had political history on their side. 
Just as form er governor G eorge C. Wallace 
incited populist auger al big business through 
the 1970s, come of the m ost successful plain­
tiffs' lawyers came to specialize in stem-wind­
ing sum m ations urging juries in low Income 
counties to punish greedy, out of state corpora­
tions by a sse ss in g  h u g e  punitive dam ages 
against them.

T he s ta te 's  p rem ie r  tr ia l law yer Is J e re  
Bra-dry, Wallace * former lieutenant governor, 
who has won his largest victories in desperate*
!y poor rural counties. Beasley, who represent­
ed the  p a rap leg ic  p la in tiff hi th e  G enera l

M otors case, was listed in Forbes among the 
top 20 h ighest-earn ing  tria l law yers In the 
country, taking in $6  million in 1991. H r  lu s  
tried many ol his cases in his native Barbour 
County, before a judge who Is his former tow 
partner.

‘ They draw on the same school of thought 
the  G eorge W allaces and the  H uey Longs 
tapped into.* says Gere White, a Bumlngham 
law yer w ho re p re s e n ts  b u s in e ss . ‘ I t ’s us 
ag a in st them . It's  th e  Idea th at the reason  
you're downtrodden is these big N orthern cor­
porations are  taking advantage of you. It's Ihe 
civil equivalent of the  O J. Simpson verdict: 
payback time."

T h e  is s u e  qu ick ly  becam e p o litica l as 
increasingly wealthy trial lawyers raised large 
sums to help elect p ro  plaintiff judicial candi 
dates. B usiness PACs responded by raising 
even larg er sum s for legislative candidates 
committed to curbing punidve damage awards. 
Says one burin ess lawyer “You can’t buy legis­
lators here , but you can ren t them In 1936. 
business rented n lot of them.*

The next year. the legislature passed a broad 
tort reform package. Including a $250,000 ceil­
ing on punitive dam ages. But the year after 
that, the trial lawyers roared back when the 
head of their stale association. Ernest “Sonny* 
Hornsby, who had won a series of big-ticket 
fraud verdicts, was elected chief justice over a 
business-backed candidate. In llie first full- 
dress battle betw rrn  Ihe Interest groups, the 
two campaigns spent a then record $809,000.

'J
TH E HIGH CO U R T PRO CEED ED  TO 
strike down most of the major 1937 tort reform 
provisions as  u nconstitu tiona l, un leashing  
another round ol punitive dam age verdicts, 
including a now notorious $4 million judgment 
against BMW «f Nortli America for touching 
up a damaged car and selling it as new tu an 
Alabama physician, l l i e  slate Supreme Court 
cut the damages to $2 million, which the U S. 
Supreme Court then struck down as ‘grossly 
excessive,* since the  actual dam ages were

$-1,000. (D ie U.S. Supreme C ourt has since 
taken llie extraordinary step of ovi-rrnfing four 
other damage awards In Alabama.)

Two years ago, business forces picked off 
Hornsby in an election so close it had to be 
decided by a  federal court, which invalidated 
2,000 absentee ballots Ihat were nut properly 
notarized nr witnessed. The state high court, 
In clud ing  ju s tic e *  who c o n tr ib u te d  l«» 
Hornsby's campaign, earlier had Voted to count 
Ihe ballots, which would have given Hornsby 
lib  victory margin.

The battle took an even natfier turn this year 
with Ingram, a Hornsby ally up for reelection, 
and See, a Chicago trained law professor at the 
University of Alabama, as his business-backed 
challenger.

At one  po in t, a ‘ C om m ittee  fo r Fam ily 
Values,-  which turned out to be financed by a 
num ber of trial lawyers, ran an ad saying See 
had a ‘secret’ past, and had ‘abandoned his 
wife and two children, had a love affair. . .  ami 
fled Illinois for Alabama" 20 years cottier. See 
responded with an ad featuring his daughter 
from that m arriage declaring that Ihe attack 
had not ‘a sh red  of truth.* His ex-wife also 
issued a statement denouncing the ad.

Another ad featured footage of a skunk fad­
ing into a p icture of See. and the m essage. 
*Snnie tnings you can smell a mite away. . . .  
Harold See doesn't think average Alabamian* 
a re  sm art enough  to  se rve  on juries.* T lir 
words, ‘Slick Chicago lawyer," were plastered 
over See’s face.

Each side railed the o ther a puppet; Ingram, 
of "rich, personal Injury lawyers . . .  trying to 
buy Ihe Atobama Supreme Court.* and See, of 
"giant insurance companies and big businesv 
es* who want In deny Alabamians their ‘ right 
to a trial by Jury."

Beasley, whose firm raised $37,500 for a pro- 
Ingram PAC in a single day. «uys he believes 
the final finance reports will show dial tobacco 
and Insurance giants bankrolled See. Indeed, 
an ad attacking the high court, sponsored by a 
group called Atobama Voters Against Lawsuit 
Abuse, featured a telephone num ber Ihat rang 
at a  national businessbacked coalition based in 
California.

See's victory, with 53 percent of the vote, 
leaves the plaintiff backed forces on the high 
court w ii)» a one-voir margin.

W ith three of the nine Justices' terms up in 
1998. along with those of the governor and 
lieutenant governor, civic leaders shudder to 
lldnk how much mud and money will converge 
here In two years.

As a rem edy, A labam a B ar A ssoc ia tion  
President W arren ligh lfnn t is calling for an 
end to tin* election o l Judge*—a practice in 20 
sta tes— in favor of merit appointm ents, with 
periodic votes to retain or dismiss them.

‘Our courts will not be able to function If jus­
tices have to engage in this kind rtf campaign­
ing.* Light/out says.

But o thers say that both platntilf and busi­
ness forces oppose the effort, in part because 
the current system enriches them  all.

Says one attorney in a corporate  practice.- 
T v e  had people in my firm say, *Sure th is  is 
te rr ib le , but look al all th is  b u sin ess  they 
create.’" ■
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Ex-Prosecutors and Deputies in Death Row Case Are Charged With Framing Defendant
lly DON TERRY 

WHEATON. HL. D ec 12 -  In n 
sweeping nnd r ^rc Indictment. th ree 
form er Du Rope Connly assistant 
prosecutors nnd lour sheriff's dc|Hj. 
lies were charged  here  today wilh 
conspiracy nnd obstruction ol Justice 
in llie wrongful murder convictions 
Of I wo young Hispanic men. who 
spent y en ri on death row before be­
ing released from  prison last year.

The two m en were released alter 
an Invcstlgntor adm itted he had lied 
in e arlie r testim ony about Important 
evidence In Ihe ease. Today's Indict­
ment charges that thal evidence was 
fabricated.

The m en w ere convicted in 1985 in 
ihe abduction, rape nnd m urder ol u 
10-year-otd girl.

Charging prosecutors lot their 
conduct during criminal Investiga­
tion* o r prosecutions Is alm ost un­
heard  ol. No one Interviewed, from

A  rare case o f  law- 
enforcement officials 
being charged with 
fabricating evidence.

legal scholars to form er and current 
prosecutors, could recall a  sim ilar 
ease  anywhere in the country

"It happens very, very infrequent­
ly.”  said Samuel R. Gross, a pro les­
sor ol the University ol Michigan 
Law School "T h rrc  lo rm cr p rosecu­
tors. Wow. This is ex traordinary."

One of the form er prosecutors 
charged today In the 47-counl indict* 
menf. Robert K. Kllandcr, is now n  
DuPage Couniy judge.

The IP8J m urder of the girl 
shocked this affluent couniv west of 
Chicago Today's indictment is ihe 
latest legal twist In the case, which 
saw iwo innoceni men sent 10 deaih 
row largely because sheriff's depu­
ties testified that one of the men. 
Rolando Cruz, had told ihcm aboul n 
dream  he had  about the killing, in­
cluding details  onlv ihe killer could 
•live known That tesimvmv was ihe 
rornerstone of the prosecution's case 
igninsi Mr. Cruz nnd (he other man

Alcxandro Hernandez 
Defense law yers had long contend­

ed that investigators fabricated Ihe 
dream . Last year, during the ihird 
tria l for Mr. Cruz, held niter Iwu 
previous convictions were over­
turned on appeal, a D uPage County 
Judge o rdered  him  acquitted after 
another sheriff's deputy said he had 
earlie r testified falsely ihni other 
investigators had said Mr. Cruz had 
told them  about the dream .

That officer. DuPage Couniy Sher­
iff's Lieut. Jam es T. Monlcsano. was 
one of those Indicted today.

A lter M r. Cruz's acqulttol, a  grand 
ju ry  was convened to review the 
investigation nnd prosecution. A spc-. 
clnl prosecutor. William J. Kunkle 
Jr.. was put In charge 

"In  n free  society there  m ust al­
ways be a  line between vigorous 
prosecution and official misconduct, 
between advocacy nnd unfairness, 
nnd between Justice nnd Injustice," 
Mr. Kunkle said in announcing the 
indictm ent late this afternoon "This 
Indictment charges that line was 
crossed by seven people."

In addition to Judge Kllandcr and 
Lieut. M ontrsano, the o thers Indicted 
nre  , s h e riffs  deputies Thom as E. 
Vosburgh. Dennis Kurzawa nnd Rob­
ert L. W inkler nnd form er prosecu­
tors Thom as L. Knight and Patrick J 
King Jr. Mr. King is now an assistant 
United S tates Attorney In Chicago, 
and Mr. Knight is in private  practice.

Even before today 's  announce­
ment. woid of the  indictment had 
rparked  a  heated debate on what 
impact the charges will have Joseph 
E. D irked, the DuPage Countv States 
Atiorney. the local prosecutor, said 
the indictm ents will have a chilling 
effect on prosecutors everywhere 

"Charging prosecutors lor conduct 
in ihe perform ance of their dunes is 
unheard of." Mr. Dlrkctt said "If 
this type of allegation can be mode, 
prosecutors will have tu second 
guess everything ihcy do This in 
devastating to law cnforccmenl " 

Prosecuting prosecutors lor offi­
cial m isconduct is difficult because 
ihcrc  has lo be almosi overwhelming 
evidence th at the prosecutors know­
ingly used false evidence o r tcsimn*- 
ny. a violation of law and ethics that 
Professor Gross said was exceeding­
ly ra  e. When It happens, he said, n is 
usual.-' in high-profile cases l:kr this, 
where Ihcrc w.»s enorm ousftrcttuii*
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T h re e  of those  indicted y este rd ay  in Illinois in Hie w rongfu l m u rd e r convictions of tw o  m en a rc . from  left, 
T h o m as  L . K night a n d  R obert K . K ilander. fo rm er p ro secu to rs , and  S h e riffs  L ieut. Jam es  T . M ontesano.

to solve the ease, and political fu­
tu res were on the line.

Thom as Breen, a defense lawyer, 
who was a  prosecutor for 10 years In 
neighboring Cook Couniy. which in­
cludes Chicago, represents Mr. Cruz. 
Mr. Breen said the Indictments 
should have no impact on the vast 
m ajority of honest prosecutors.

"B ut it should certainly chill the 
kind ol conduct alleged In Ihe Indict­
ment. which is perjury nnd obstruc­
tion of justice." he sni-J. "1 hope it 
freezes it solid We're beginning to 
lone track  nf due process and the 
pursuit of tru th  in m any eases. The 
Cruz case is absolutely one of them  ** 

Mr. Breen insisted, as did the other 
deltnvc law yers who worked long to 
Irre  Mr Cruz, that because .someone 
is Indicted docs not m ean someone is 
guiiiy ami cautioned against a rush 
in ludgmcnt "Ju st ask Rolando 
nhniii th a l,"  he said 

l e r r y  Ekl. another lo rm cr Cook 
Couniy pronecuior. I* representing 
Mr Knight, who prosecuted the men 
at their lirsl trial in 19X5 

Mr Ekl said ihat there was no 
basis io indict his client, and H ut Mr. 
Kmghl had testified twice belorc the 
g rand jurv  in the case "because he 
has nothing lo h ld r  "

Mi Kkl said Mr. Kmghl believed 
I Ik* police had been lolling llie irulh

aboul the dream , and still believed 
them. "Now, w e're m aking m arty rs 
oul of m u rd erers  and Indicting pros­
ecutors who were trying to protect 
the public." Mr. Ekl said. " If Tom 
Knight is prosecuted In this ease, 
there  probably Isn't a prosccuior in 
llie country who is safe."

"These guys did nol do anything 
wrong." said Brian Tclander. a law- 
yer for Mr. Vosburgh "They have 
good hearts . They nre good people, 
with families. All they wanted to do is 
the right thing. They didn 't m ake up 
s ta tem en ts."

Mr. Cruz, who Is 3.1, was 19 when lie 
was convicted, lie  was sentenced to 
die a lte r  both ol his first two t r n l i  In 
setting M r. Cruz free. Ihe judge, Ron­
ald Mchtlng. said the s ta le 's  ease 
against him  w as built on lies, m is­
takes and sloppy police work

Lawrence M arshall, a  law profes­

sor at Northwestern University and 
enc of Mr. C ruz's law yers, said he 
hoped the tria ls  of the,prosecutors 
and deputies will open " th e  public's 
eyes to the foci (hat Ihe system  is 
way far from  perfect and that there 
Is a  grave risk of executing Innocent 
people even when a police officer 
stands up and says 'I  heard  a  confes­
sion.* "

Since 1991. five m en. including Mr. 
Cruz, have been released from death 
row in Illinois because of lack of 
evidence or because of evidence of 
innocence Since Ihe mld-1970's 
nearly 70 people have been released 
Irom death row nationwide.

"It is quite certain  that some inno­
cent people have been executed in 
ihe past."  P rofessor G ross said " It  
will happen again We can 't keep 
lucking oul forever as  we did with 
Rolando Cruz."

Mr Hernandez spent m ure than 
three  years on death  row before his 
conviction was overturned. He was 
convicicd during n second trial nnd 
was sentenced lo AO years in prison. 
Last year, he, too. was freed

The m urder of the girl, w anlnc 
Nicarlco horrified D uPage County, 
home to a siring of well-off Chicago 
suburbs where Ihe people vote Re­
publican nnd play polo She was 
home alone from school with the flu 
when someone kicked in the front 
door of her fam ily’s home In Naper­
ville. III., and took h e r  away. Her 
body was found two days later In a 
field.

"To this day," Mr. Dlrkctt si id, "If 
is probably one of the  most sh eking 
m urders thal has occurred here, and 
that will never change "

The tria l ol a third defendant, a 21- 
year-old white m an. Stephen Buck- 
Icy, ended in a  hung jury, lie  was 
released In 1987, when die authorities 
decided not to pursue the case 
against him.

Another man. Brian Dugan, who 
has never been charged  In Ihe case, 
adm itted In 1985, according to his 
law yer, to being the  g irl 's  lone killer. 
DNA tests, which excluded Mr. Cruz 
and Mr. Hernandez as  the source of 
sem en found In the child, have Impli­
cated Mr. Dugan, who is serving a 
life sentence for the rapes and m ur­
ders of n 7-ycnr-old girl and a  27- 
year-old woman.

Mr Dugan has refused to tell the 
nuihoritics Ins siory  unless they 
prom ise nol to seek his execution.

For years, several law-cnforco- 
ment officials said Mr. Cruz and Mr. 
Hernandez were innocent. M ary 
Drigld Kenney, a  law yer In the Illi­
nois A llom cy General s  office, who 
was in charge of fighting Mr. Cruz’s 
appeals to save his life, resigned in 
1992 in protest, saying the sla te  was 
trying lo kill an innocent man.

M enorahs Bloom From Act of Vandalism r
By JE N N IFE R  PRESTON 

NEWTOWN TOWNSHIP. P a ,  Dec 
12 — At 5 A M Sunday, Judith  nnd 
M artin M arkovitz w ere awakened by 
die sound ol breaking glass. Vandals 
had walked across their Iront lawn 
and sm ashed in their living room 
window tu dcstrnv no electric  mcrv*-
—h «»,*• k - «
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J u n e a u

TO: Laura Chase
Senate Judiciary Committee

FROM: Shari Kochnu
Deputy Legislative Director

DATE: March 18, 1997

RE: SB 15

This is to advise you that no fiscal note is necessary from the Department of Health and 
Social Services on SB 15 because the health statutes cited in the bill do not relate to any 
departmental functions.

A fiscal note is forthcoming from the Human Rights Commission which is housed within 
the Governor’s Office.



FISCAL NOTE

1997 LEGISLATIVE SESSION
Revision Date:
Title:

STATE OF ALASKA BILL NO. CS SB 15 (JUD)

An Act relating to civil actions; relating to motor vehicle
liability insurance and bonds;

Department: Commerce and Economic Development
BRU: Insurance__________________________

Component: In s u ra n ce ________________________
Sponsor:
Requestor:

Taylor

Expenditures/Revenues

COMPONENT SERIAL NO.

(Thousands of Dollars)

324

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY01 FY 02 I FY 03
PERSONAL SERVICES I
TRAVEL I
CONTRACTUAL i
SUPPLIES I
EQUIPMENT 1

LAND & STRUCTURES 1
GRANTS, CLAIMS |
MISCELLANEOUS 1
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 1 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 I 0.0

Estimate o f any current year (FY 97) cost: $ 0.0

POSITIONS
FULL-TIME I I
PART-TIME I )

TEMPORARY I I

ANALYSIS: (Attach a separate page if necessary)
This bill does no t have a fiscal impact on the component.

Prepared by:
Division:

Phone:
Date:

465-2515
March 14, 1997

Approved by Commissioner: 
Agency:

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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FISCAL NOTE

Revision D a t e : _______________________________________________
Title: " . . .  to civil actions; . . .to motor vehicle liability
insurance and bonds: amending . . .Rules of Civil Procedure . . .______

STATE OF ALASKA

1997 LEGISLATIVE SESSION

BILL NO. CSSB 15 (jUD)

Dept. Affected:
’ BRU: ________________
Component: Criminal Division

Department of Law
Criminal Division/Civil Division

Sponsor:
Requester:

Senator Taylor General Legal Services
Senate Judiciary Committee

E xpenditures/R evenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)
2085 /2087

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

83.8 83.8 83.8 83 .8 83 .8 83 .8
1.1 1.1 1.1 . 1.1 1.1 1.1

350 .0 350.0 350.0 350 .0 350 .0 350 .0
1.6 1.6 1.6 1.6 1.6 1.6

TOTAL OPERATING 436 .5 436.5 436 .5 436 .5 436 .5 4 36 .5

| CAPITAL EXPENDITURES I I I I I I

ICHANGE IN REVENUES ( ) "  I I I I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
1007 Interaqencv Receiots

179.0 179.0 179.0 179.0 179.0 179 .0

257.5 257.5 257.5 257.5 257.5 257 .5
TOTAL 436.5 436 .5 436.5 436 .5 436 .5 436 .5

Estimate of any current year (FY97) cost: $ 

POSITIONS

0.0

FULL-TIME 0.0 0.0 0.0 0.0 0 .0 0 .0
PART-TIME
TEMPORARY

ANALYSIS; (Attach a separate page if necessary)

This bill amends Title 9, the Alaska Code of Civil Procedure; AS 18.80.225, relating to punitive damages for 
unlawful employment practices; AS 22.15.030(a), relating to the jurisdiction of the district court; AS 21.06, 
relating to the responsibilities of the Division of Insurance; AS 21.36, relating to insurance claim settlement 
practices; AS 28.22, relating to motor vehicle liability insurance; and a number of the Rules of Court to provide 
various changes intended to bring about reforms in the manner in which the state’s civil justice system handles 
personal injury claims. The Judiciary Committee Substitute is intended to decrease the costs of resolving cases, 
discourage frivolous litigation, promote fair compensation for injured parties, and promote the predictability of 
outcomes in civil litigation.

Among the changes proposed in the bill are limits on punitive damages, clarification that people who 
intentionally hurt others will be held liable for their fair share of the harm, the establishment of an alternative 
dispute resolution project to facilitate resolution of cases w ithout the expense of trial, streamlined district court

z ____________  ______ _______________________
Prepared by: 
Division:

Joan M. Kasson

Approved by Commissioner: 
Agency: ________

Administrative Sorvidps Division

f Bruce M. Botelho, A

Phone:
Date:

Dato:

465-5370
3/17 /97

3 /17 /97
Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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ANALYSIS CONTINUATION:

procedures and changes in superior court procedures intended to decrease overall litigation expense, and 
changes in the interest rate on judgments and decrees and changes in court procedures designed to encourage 
early settlement and payment of damages.

CSSB 15 (JUD) would also require mandatory arbitration for all personal injury, death, or property damage 
cases where the amount of controversy is $100,000 or less, w ith certain limited exceptions.

The Department of Law anticipates that some costs would be incurred for paymen‘ of the state's share o f the 
alternative dispute resolution project, and those increased costs would probably be offset by savings due to the 
streamlining of court procedures. However, the requirement for mandatory arbitration would cause new 
costs. The department anticipates that approximately 100 cases per year would require mandatory arbitration: 
65 tort claims, 30 prisoner litigation .cases, and 5 cases in other categories, primarily environmental claims.
This estimate is based on the number of cases the department currently has where claims for damages are 
$100,000 or less. If future plaintiffs claim damages greater than $100,000, they could avoid the effect of the 
bill and the number of cases going to mandatory arbitration could be less.

Each case going to arbitration would require, on average, approximately 20 hours of attorney time specifically 
to prepare for and attend the arbitration hearing, in addition to the time ordinarily spent preparing the case (20 
hours @ $87/hr, or $1,740). In addition, witness fees and costs could be expected to be approximately 
$1,500 per case. The bill does not specify who would pay the cost of arbitration, and our estimate of costs 
assumes the state would be required to pay one-half of the arbitrator's fee, estimated at $ 150/hr for 25 hours. 
These cost estimates of $5,115 per case are conservative. Medical cases, for example, could be expected to 
involve considerably more in-house attorney time and increased costs for expert witnesses.

The estimated cost for mandatory arbitration would be offset by any savings from cases settling at the 
arbitration level, and not proceeding to trial. As a practical matter, very few of these types of cases go to 
trial. Most are either won or lost on motion practice, or settled prior to trial. An average of three tort cases, 
where the amount in controversy is $100,000 or less, actually proceed to trial each year, and if all are 
assumed to be settled at the arbitration level, a potential savings of $75,000 is possible ($25,000 per case). 
This potential savings is reflected in our cost estimate.

The cost estimate is based on the department's standard attorney cost schedule ($87/hour) and includes 
clerical support, communications, space, supplies, data processing, and other normal overhead expenses. 
Witness and arbitrator costs are included separately.

STATE OF ALASKA BILL NO. CSSB 15 (4IUD)
1997 LEGISLATIVE SESSION
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ANALYSIS CONTINUATION:

STATE OF ALASKA
1997 LEGISLATIVE SESSION

GENERAL LEGAL SERVICES 
Special Litigation (torts)

Department of Law attorney time 
Witness costs/fees 
Arbitrator cost/fees 

Total
Estimated potential savings

Other, non-tort, claims for damages
Department of Law attorney time 

Witness costs/fees 
Arbitrator cost/fees 

Total

CRIMINAL DIVISION 
Prisoner litigation cases

Department of Law attorney time 
Witness costs/fees 
Arbitrator cost/fees 

Total

TOTAL DEPARTMENT OF LAW

FISCAL NOTE

BILL NO. CSSB 15 (4IUD)

it cases cost/case total

65 $1,740 $113,100
$1,500 $97,500
$1,875 $121,875
$5,115 $332,475

3 ($25,000) ($75,000)
$257,475 IAR

5 $1,740 $8,700
$1,500 $7,500
$1,875 $9,375
$5,115 $25,575 GF

30 $1,740
$1,500
$1,875
$3,115

$52,200
$45,000
$56,250
$153,450 GF

100 $436,500
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CS FOR SENATE BILL NO. 15(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR TAYLOR

A BILL 

FOR AN ACT ENTITLED 

”An Act relating to civil actions; amending Rules 16.1, 26, 41, 49, 72.1, 79(b), 

82(b), 95, and 100, Alaska Rules of Civil Procedure; amending Rules 1 and 4, 

Alaska District Court Rules of Civil Procedure; amending Rule 511, Alaska Rules 

of Appellate Procedure; and repealing Rule 72.1, Alaska Rules of Civil Procedure; 

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. It is the purpose of this Act to

(1) reduce the time and costs associated with civil litigation;

(2) improve access to justice for individuals and small businesses;

(3) provide for fair but not excessive compensation for persons injured through 

the fault of others;

(4) increase the predictability of case outcomes to reduce inappropriate 

litigation and settlement behavior; and

-1- CSSB 15(JUD)
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(5) collect information on the civil justice system and on the insurance industry 

to inform the public policy debate on tort reform related issues.

* Sec. 2. AS 06.05.473(h) is amended to read:

(h) After the payment of all other claims, including interest at the rate of 10.5 

percent a vear [ESTABLISHED UNDER AS 09.30.070], the department shall pay 

claims that are otherwise valid but that were not Filed within the time prescribed.

* Sec. 3. AS 09.10.050 is repealed and reenacted to read:

Sec. 09.10.050. Certain property actions to be brought in six years. Unless 

the action is commenced within six years, a person may not bring an action for waste 

or trespass upon real property.

* Sec. 4. AS 09.10 is amended by adding a new section to read:

Sec. 09.10.065. Contract actions to be brought in three years. Unless an 

action is commenced within three years, a person may not bring an action upon a 

contract or liability, express or implied, excepting those described in AS 09.10.040 or 

as otherwise provided by law.

* Sec. 5. AS 09.10.070(a) is amended to read:

(a) A person may not bring an action (1) for libel, slander, assault, battery, 

seduction, false imprisonment, or for any injury to the person or rights of another not 

arising on contract and not specifically provided otherwise; (2) for taking, detaining, 

or injuring personal property, including an action for its specific recovery; (3) 

upon a statute for a forfeiture or penalty to the state; or [4} [(3)] upon a liability 

created by statute, other than a penalty or forfeiture; unless the action is commenced 

within two years.

* Sec. 6. AS 09.17.010(c) is amended to read:

(c) The limit under (b) of this section does not apply to damages for severe 

disfigurement or severe physical impairment.

* Sec. 7. AS 09.17.020 is repealed and reenacted to read:

Sec. 09.17.020. Punitive damages, (a) In an action in which a claim of 

punitive damages is presented to the fact Finder, the fact Finder shall determine, 

concurrent with all other issues presented, whether punitive damages shall be allowed 

by using the standards set out in (b) of this section. If punitive damages are allowed,

WORK DRAFT WORK DRAFT 0-LS0169VE
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a separate proceeding under (c) of this section shall be conducted before the same fact 

finder to determine the amount of punitive damages to be awarded.

(b) The fact finder may make an award of punitive damages only if the 

plaintiff proves by clear and convincing evidence that the defendant’s conduct

(1) was outrageous;

(2) was the result of malicious or hostile feelings toward the plaintiff;

or

(3) evidenced reckless indifference to the rights or safety of others.

(c) At the separate proceeding to determine the amount of punitive damages 

to be awarded, the fact finder may consider

(1) the likelihood at the time of the conduct tha. serious harm would 

arise from the defendant’s conduct;

(2) the degree of the defendant’s awareness of the likelihood described 

in (1) of this subsection;

(3) the amount of financial gain the defendant gained or expected to 

gain as a result of the defendant’s conduct;

(4) the duration of the conduct and any intentional concealment of the

0-LS0169\E

conduct;

conduct;

(5) the attitude and conduct of the defendant upon discovery of the

(6) the financial condition of the defendant; and

(7) the total deterrence of other damages and punishment imposed on 

the defendant as a result of the conduct, including compensatory and punitive damages 

awards to persons in situations similar to those of the plaintiff and the severity of the 

criminal penalties to which the defendant has been or may be subjected.

(d) At the conclusion of the separate proceeding under (c) of this section, the 

fact finder shall determine the amount of punitive damages to be awarded, and the 

court shall enter judgment for that amount.

(e) Unless that evidence is relevant to another issue in the case, discovery of 

evidence that is relevant to the amount of punitive damages to be determined under 

(c)(3) or (6) of this section may not be conducted until after the fact finder has

-3- CSSB 15(JUD)
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determined that an award of punitive damages is allowed under (a) and (b) of this 

section. The court may issue orders as necessary, including directing the parties to 

have the information relevant to the amount of punitive damages to be determined 

under (c)(3) or (6) of this section available for production immediately at the close of 

the initial trial in order to minimize the delay between the initial trial and the separate 

proceeding to determine the amount of punitive damages.

(0 Except as provided in (g) or (h) of this section or otherwise provided by 

law, an award of punitive damages may not exceed the greater of

(1) three times the amount of compensatory damages awarded to the 

plaintiff in the action; or

(2) the sum of $500,000.

(g) Except as provided in (h) of this section or otherwise provided by law, if 

the fact finder finds that the conduct proven under (b) of this section was motivated 

by financial gain, it may award an amount of punitive damages not to exceed the 

greatest of

(1) the amount calculated under the limitation in (f) of this section;

(2) the average net annual income earned by the defendant for the five 

years before the date the trial began; or

(3) two times the amount of financial gain that the defendant received 

or expected to receive as a result of the defendant’s misconduct.

(h) Notwithstanding (f) or (g) of this section and except as otherwise provided 

by law, if the fact finder finds that the conduct proven under (b) of this section was 

employment related, an award of punitive damages may not exceed

(1) the amount calculated under the limitations of (0 of this section if 

the conduct of the employer affected only one employee; or

(2) the greater of tiie amounts calculated under the limitations of (f) or 

(g) of this section if the employer engaged in a pattern or practice affecting more than 

one employee.

(i) Punitive damages may not be awarded against a person that is immune by 

law from an award of punitive damages.

(j) In this section, "employment related" includes conduct of hiring, firing,

0-LS0169VE
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transferring, promoting, demoting, or terminating an employee by an employer.

* Sec. 8. AS 09.17.900 is amended to read:

Sec. 09.17.900. Definition. In this chapter "fault" includes acts or omissions 

that are in any measure negligent, [OR] reckless, or intentional toward the person or 

property of the actor or others, or that subject a person to strict tort liability. The term 

also includes breach of warranty, unreasonable assumption of risk not constituting an 

enforceable express consent, misuse of a product for which the defendant otherwise 

would be liable, and unreasonable failure to avoid an injury or to mitigate damages. 

Legal requirements of causal relation apply both to fault as the basis for liability and 

to contributory fault.

* Sec. 9. AS 09.30.065 is amended to read:

Sec. 09.30.065. Offers of judgment. At any time more than 10 days before 

the trial begins* either the party making a claim or the party defending against a claim 

may serve upon the adverse party an offer to allow judgment to be entered in complete 

satisfaction of the claim for the money or property or to the effect specified in the 

offer, with costs then accrued. If within 10 days after the service of the offer the 

adverse party serves written notice that the offer is accepted, either party may then file 

the offer and notice of acceptance together with proof of service, and the clerk shall 

enter judgment. An offer not accepted within 10 days is considered withdrawn* and 

evidence of that offer is not admissible except in a proceeding to determine the form 

of judgment after verdict. If the judgment finally entered on the claim as to which an 

offer has been made under this section is not more favorable to the offeree than the 

offer, the interest awarded under AS 09.30.070 and accrued up to the date judgment 

is entered shall be adjusted as follows:

(1) if the offeree is the party making the claim, the interest rate shall 

be adjusted as follows:

(A) if the offer was served no later than 30 davs after both 

parties made the disclosures required bv Rule 26(a)(1). Alaska Rules of 

Civil Procedure, the interest rate shall be reduced bv five percent:

(B) if the offer was served more than 30 davs after both 

parties made the disclosures reouired bv Rule 26(a)(1), Alaska Rules of

WORK DRAFT WORK DRAFT 0-LS0l69\E
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Civil Procedure, but more than 90 davs before the trial began, the interest 

rate shall be reduced bv three percent:

(C) if the offer was served 90 davs or less but more than 10 

davs before the trial began, the interest rate shall be reduced bv two 

percent [REDUCED BY FIVE PERCENT A YEAR];

(2) if the offeree is the party defending against the claim, the interest 

rate shall be adjusted as follows:

fA) if the offer was served no later than 30 days after both 

parties made the disclosures required bv Rule 26(a)(1). Alaska Rules of 

Civil Procedure, the interest rate shall be increased bv five percent:

(B) if the offer was served more than 30 davs after both 

parties made the disclosures required bv Rule 26(a)(1). Alaska Rules of 

Civil Procedure, but more than 90 davs before the trial began, the interest 

rate shall be increased bv three percent;

(C) if the offer was served 90 davs or less but more than 10 

davs before the trial began, the interest rate shall he increased bv two 

percent [INCREASED BY FIVE PERCENT A YEAR].

* Sec. 10. AS 09.30.070(a) is amended to read:

(a) Notwithstanding AS 45.45.010. the [THE] rate of interest on judgments 

and decrees for the payment of money, including prejudgment interest, shall he 

determined in accordance with (c) of this section [IS 10.5 PERCENT A YEAR], 

except that a judgment or decree founded on a contract in writing, providing for the 

payment of interest until paid at a specified rate not exceeding the legal rate of interest 

for that type of contract, bears interest at the rate specified in the contract if the 

interest rate is set out in the judgment or decree.

* Sec. 11. AS 09.30.070 is amended by adding a new subsection to read:

(c) Except as otherwise provided in (a) of this section, the rate of interest on 

judgments and decrees for the payment of money is the rate for a five-year constant 

maturity United States Treasury note published in the applicable Federal Reserve H.15 

Statistical Release, plus one and one-half percent. This rate is the rate in effect as of 

the first business day of the month during which prejudgment interest begins to accrue
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on a claim under (b) of this section and remains constant with respect to the claim 

until the judgment or decree is satisfied. This rate of interest shall be determined as 

of the first business day of every month by the administrative director of the Alaska 

Court System.

* Sec. 12. AS 09.43 is amended by adding a new article to read:

Article 3. A lternative Dispute Resolution.
See. 09.43.310. Findings; purpose. The legislature finds that providing a 

formalized program of alternative dispute resolution procedures within the existing 

civil litigation system can promote the timely and efficient resolution of many civil 

disputes. The purpose of AS 09.43.310 - 09.43.390 is to provide for an initial pilot 

program of alternative dispute resolution of certain civil cases filed in the superior 

court on or after January 1, 1998.

Sec. 09.43.320. P ilot p rog ram  fo r  alternative dispute reso lution , (a) The 

supreme court shall provide for a pilot program under AS 09.43.310 - 09.43.390 for 

the submission of civil cases filed in the superior court, Third Judicial District, to 

alternative dispute resolution procedures. The program shall begin January I, 1998, 

and operate for at least five years.

(b) The following types of cases may not be included in the pilot program:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and emancipation of children;

(3) children in need of aid cases under AS 47.10 or delinquent minors 

cases under AS 47.12;

(4) domestic violence protective orders under AS 18.66.100 -

18.66.180;

(5) estate, guardianship, and trust cases filed under AS 13;

(6) cases when no answer to the complaint or petition is filed by any 

party to the case with the court.

Sec. 09.43.330. S tructure o f  p ilot p rogram , (a) The supreme court shall 

provide criteria for the screening of covered cases under the program to determine if 

the cases are appropriate for referral to alternative dispute resolution. The criteria shall 

be constructed so that at least 50 percent of the estimated number of covered cases
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filed in a calendar year are referred to alternative dispute resolution.

(b) The supreme court shall establish minimum qualifications for a person to 

be listed to conduct alternative dispute resolution procedures under AS 09.43.310 -

09.43.390. The supreme court shall establish a list of persons determined to meet 

those qualifications and the current schedule of fees charged by the person listed.

(c) For a case referred under the program, the parties may mutually agree to 

select a person to conduct the alternative dispute resolution procedure regardless of 

whether the person appears on the list established under (b) of this section or whether 

the person meets the minimum qualifications to be selected for the list. If an 

agreement cannot be reached, the trial court judge assigned the case shall appoint a 

person from the list. A person selected or appointed under this subsection has judicial 

immunity for conducting the alternative dispute procedure to the same extent as a 

judge and shall abide by applicable rules of confidentiality related to alternative dispute 

resolution procedures established by the supreme court.

(d) Fees and costs to conduct an alternative dispute resolution procedure under 

AS 09.43.310 - 09.43.390 shall be shared equally among the parties to the case being 

referred unless the court finds a party wholly or partially indigent and orders total or 

partial payment at public expense. The supreme court shall establish guidelines for the 

determination of total or partial indigency under the program. Fees and costs bome 

at public expense under this subsection constitute a lien on any recovery in the case 

by that party and shall be paid first from the recovery.

(e) The superior court shall establish standards for the timely referral to and 

the conclusion of the alternative dispute resolution procedure required under this 

program. The standards must include that the alternative dispute resolution procedure

(1) shall terminate no more than 100 days after the defendant's answer 

is served unless the trial court grants a time extension in an exceptional case and for 

good cause shown; and

(2) be limited to no more than 12 hours for the procedure unless the 

parties mutually agree to a longer period.

Sec. 09.43.340. Evaluation of pilot program, (a) The Alaska Judicial 

Council shall evaluate annually the efficacy of the pilot program. Among other
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factors, the evaluation shall address the speed with which cases are resolved, the 

satisfaction of the parties to the cases, the expenditures made by the parties to the 

cases, and the expenditure of court resources.

(b) The council shall work with the court system to create a system for 

efficient collection of information needed to evaluate the program. The council shall 

report the results of its evaluation to the governor and legislature each year by 

March 31.

Sec. 09.43.390. Definitions. In AS 09.43.310 - 09.43.390,

(1) "alternative dispute resolution procedure" includes mediation and 

early neutral evaluation;

(2) "covered cases" means civil cases described in AS 09.43.320(a) and 

not excluded from participation in the program by AS 09.43.320(b);

(3) "program" means the alternative dispute resolution pilot program 

established in AS 09.43.320.

* Sec. 13. AS 09.50.280 is amended to read:

Sec. 09.50.280. Judgment for plaintiff; punitive damages. If judgment is 

rendered for the plaintiff, it shall be for the legal amount found due from the state with 

interest as provided under AS 09.30.070 [LEGAL INTEREST FROM THE DATE 

IT BECAME DUE] and without punitive damages.

* Sec. 14. AS 09.55.440(a) is amended to read:

(a) Upon the filing of the declaration of taking and the deposit with the court 

of the amount of the estimated compensation stated in the declaration, title to the estate 

as specified in the declaration vests in the plaintiff, and that property is condemned 

and taken for the use of the plaintiff, and the right to just compensation for it vests in 

the persons entitled to it. The compensation shall be ascertained and awarded in the 

proceeding and established by judgment. The judgment must include interest at the 

rate of 10.5 percent a year [SET OUT IN AS 09.30.070] on the amount finally 

awarded that [WHICH] exceeds the amount paid into court under the declaration of 

taking. The interest runs from the date title vests to the date of lyment of the 

judgment.

* Sec. 15. AS 09.55.535 is repealed and reenacted to read:
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Sec. 09.55.535. Mandatory arbitration, (a) A person who files an action for 

personal injury, death, or property damage shall also submit the claim to the court for 

arbitration unless the action is excluded under (b) of this section.

(b) A person is not required to comply with (a) of this section if the

(1) amount in controversy, excluding interest, costs, and attorney fees, 

exceeds $100,000;

(2) parties have, under a written agreement maJe before the accrual of 

the action, agreed to submit the claim to arbitration; or

(3) action

(A) is a class action;

(B) seeks equitable or declaratory relief;

(C) concerns the title to real property;

(D) is a probate action;

(E) is an appeal from a court of limited jurisdiction;

(F) involves divorce or domestic relations;

(G) is an appeal from action by an administrative agency;

(H) is subject to the alternative dispute resolution procedure 

under AS 09.43.320.

(c) When a claim is submitted as required by (a) of this section, the court shall 

appoint an arbitrator to review the claim. The arbitrator appointed to review the claim 

shall interview the parties and examine all records or materials relating to the claim 

and may compel the attendance of witnesses, interview the parties, or consult with 

medical specialists.

(d) An arbitrator appointed under this section shall conduct a prehearing 

settlement conference within 30 days after the appointment. The arbitrator shall 

establish a period for discovery and a date for a hearing. The hearing date may not 

be more than 120 days after the settlement conference.

(e) An arbitrator shall render a decision within 30 days after hearing a claim 

under (d) of this section. The decision must contain findings of fact and conclusions 

of law. The decision of the arbitrator may be rejected by a party.

(f) If the decision of the arbitrator is rejected by a parly, the action may
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proceed in the appropriate court. The arbitrator’s decision is admissible in that action 

to the extent allowed under the Alaska Rules of Evidence and may be used by a party 

to support or oppose a claim of damages. If a party rejects the decision of the 

arbitrator and litigates the action in court but is not the prevailing party in the action, 

the court shall award actual costs and attorney fees to the opposing party.

(g) The provisions of AS 09.43.010 - 09.43.180 (Uniform Arbitration Act) 

apply to an arbitration under this section to the extent the provisions do not conflict 

with the provisions of this section.

* Sec. 16. AS 09.65.210 is repealed and reenacted to read:

Sec. 09.65.210. Damages resulting from the commission of a felony or 

other conduct that would constitute a felony, (a) Except as provided in (b) of this 

section, a person who suffers personal injury or death may not recover damages for 

the personal injury or death if the injury or death occurred while the person was

(1) engaged in the commission of a felony, and the person has been 

convicted of the felony, including conviction based on a guilty plea or plea of nolo 

contendere, and the felony substantially contributed to a personal injury or death;

(2) engaged in conduct that would constitute the commission of an 

unclassified felony or a class A or class B felony for which the person was not 

convicted and if the conduct

(A) substantially contributed to the injury or death; and

(B) is proven by the defendant in the civil trial by clear and 

convincing evidence; or

(3) fleeing after the commission, by that person, of conduct that would 

constitute an unclassified felony or a class A or class B felony, or being apprehended 

for conduct that would constitute an unclassified felony or class A or class B felony 

if

(A) the conduct during the flight or apprehension substantially 

contributed to the injury or death; and

(B) the conduct that would constitute a felony is proven by the 

defendant in the civil trial by clear and convincing evidence.

(b) If the person is acquitted of all unclassified, class A, and class B felonies
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arising from the conduct, this section does not preclude the person from recovering 

damages for those injuries or death.

(c) This section does not affect a right of action under 42 U.S.C. 1983.

* Sec. 17. AS 09.68 is amended by adding a new section to read:

Sec. 09.68.130. Collection of settlement information, (a) Except as 

provided in (c) of this section, the Alaska Judicial Council shall collect and evaluate 

information relating to the compromise or other settlement of all civil litigation. The 

information, including the case name and file number, a general description of the 

claims being settled, the dollar amount of the settlement, to whom it is to be paid, and 

any nonmonetary terms, shall be collected on a form developed by the council for that 

purpose.

(b) The information received by the council under (a) of this section is 

confidential. This restriction does not prevent the disclosure of summaries and 

statistics in a manner that does not allow the identification of particular cases or 

parties.

(c) The requirements of (a) of this section do not apply to the following types 

of cases:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and emancipation of children;

(3) children in need of aid cases under AS 47.10 or delinquent minors 

cases under AS 47.12;

(4) domestic violence protective orders under AS 18.66.100 -

18.66.180;

(5) estate, guardianship, and trust cases filed under AS 13;

(6) small claims under AS 22.15.040.

* Sec. 18. AS 18.80 is amended by adding a new section to read:

Sec. 18.80.225. Punitive damages for unlawful employment practices. (a) 

In an action against an employer to recover damages for an unlawful employment 

practice prohibited by AS 18.80.220, the amount of punitive damages awarded by the 

court or jury may not exceed

(1) $50,000 if the employer has less than 101 employees;
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(2) $100,000 if the employer has more than 100 but less than 201

employees;

(3) $200,000 if the employer has more than 200 but less than 501

employees;

(4) $300,000 if the employer has more than 500 employees.

(b) This section may not be construed to allow an award of punitive damages 

against the state.

(c) In this section, "employees" means persons employed in each of 20 or 

more calendar weeks in the current or preceding calendar year.

* Sec. 19. AS 21.06 is amended by adding a new section to read:

Sec. 21.06.087. Insurance report, (a) The director shall require reporting of 

and shall compile information necessary to evaluate

(1) the effect of the measures enacted in this Act on the availability and 

cost of insurance in the state; and

(2) the financial health and profitability of insurers doing business in

the state.

(b) Information described in (a) of this section shall be provided by all insurers 

doing business in this state in the format specified by the director and must include 

factual information stating premiums, claims, expenses, and an allocation of investment 

profits or losses by line of business written in this state. Information shall be compiled 

by th 'ivision in a way that protects the identity of individual insureds.

,c) The director shall adopt regulations to implement and interpret this section, 

including requiring insurers doing business in the state to provide information 

necessary for the division of insurance to carry out its responsibilities under (a) and

(b) of this section.

(d) Beginning June I, 1999, the information compiled under (a) of this section 

shall be reported to the governor and the legislature annually.

(e) The division may consult with the Alaska Judicial Council when 

determining what information to require to be reported under (a) - (c) of this section 

and when implementing the compilation required under (a) of this section.

* Sec. 20. AS 22.10.020(i) is amended to read:
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(i) The superior court is the court of original jurisdiction over all causes of 

action arising under the provisions of AS 18.80. A person who is injured or aggrieved 

by an act, practice, or policy that [WHICH] is prohibited under AS 18.80 may apply 

iO the superior court for relief. The person aggrieved or injured may maintain an 

action on behalf of that person or on behalf of a class consisting of all Dersons who 

are aggrieved or injured by the act, practice, or policy giving rise to the action. In an 

action brought under this subsection, the court may grant relief as to any act, practice, 

or policy of the defendant that [WHICH] is prohibited by AS 18.80, regardless of 

whether each act, practice, or policy, with respect to which relief is granted, directly 

affects the plaintiff, so long as a class or members of a class of which the plaintiff is 

a member are or may be aggrieved or injured by the act, practice, or policy. The court 

may enjoin any act, practice, or policy that [WHICH] is illegal under AS 18.80 and 

mav. subject to AS 18.80.225. order any other relief, including the payment of money, 

that is appropriate.

* Sec. 21. AS 22.15.030(a) is amended to read:

(a) The district court has jurisdiction of civil cases, including foreign 

judgments filed under AS 09.30.200 and arbitration proceedings under AS 09.43.170, 

as follows:

(1) for the recovery of money or damages when the amount claimed 

exclusive of costs, interest, and attorney fees does not exceed $100,000 [$50,000];

(2) for the recovery of specific personal property [,] when the value of 

the property claimed and the damages for the detention do not exceed $100,000 

[$50,000];

(3) for the recovery of a penalty or forfeiture, whether given by statute 

or arising out of contract, not exceeding $100,000 [$50,000];

(4) to give judgment without action upon the confession of the 

defendant for any of the cases specified in this section, except for a penalty or 

forfeiture imposed by statute;

(5) for establishing the fact of death or cause and manner of death of 

any person in the manner prescribed in AS 09.55.020 - 09.55.069;

(6) for the recovery of the possession of premises in the manner
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provided under AS 09.45.070 - 09.45.160 when the value of the arrears and damage 

to the property does not exceed $100.000 [$50,000];

(7) for the foreclosure of a lien when the amount in controversy does 

not exceed $100,000 [$50,000];

(8) for the recovery of money or damages in motor vehicle tort cases 

when the amount claimed exclusive of costs, interest, and attorney fees does not 

exceed $100.090 [$50,000];

(9) over civil actions for taking utility service and for damages to or 

interference with a utility line filed under AS 42.20.030;

(10) over cases involving protective orders for domestic violence under 

AS 18.66.100 - 18.66.180.

* Sec. 22. Rule 16.1(c), Alaska Rules of Civil Procedure, is amended to read:

(c) Motion to Set Trial and Certificate. Unless otherwise ordered bv the 

court, a [A] motion to set trial may not be filed until after the meeting of parties 

under paragraph (n) of this rule has occurred and the scheduling order under 

Rule 16(b) has been issued [105 DAYS AFTER SERVICE OF THE SUMMONS 

AND COMPLAINT]. A party seeking to obtain a trial date must serve and file a 

motion to set trial together with a certificate, signed by counsel, stating:

(1) That the issues in the case have actually been joined;

(2) That all parties have completed discovery or will have a reasonable 

opportunity to do so within the next 60 days;

(3) That the procedure for listing witnesses and exhibits and providing 

exhibit copies, as set forth in paragraph (d) of this rule has been completed;

(4) Whether trial by jury has been timely demanded;

(5) The estimated number of days for the trial, including estimates for 

each party’s case and for jury selection;

(6) The names, addresses and telephone numbers of all attorneys and 

pro se parties who are responsible for the conduct of the litigation;

(7) Which, if any, statute or rule entitles the case to preference on the

trial calendar;

(8) That the parties have complied with paragraph (k) of this rule.
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* Sec. 23. Rule 16. l(n), Alaska Rules of Civil Procedure, is repealed and reenacted to read:

(n ) Meeting o f Parties. Except when otherwise ordered, the parties shall, as 

soon as practicable after the exchange of initial disclosures required under Rule 

26(a)(1) and in any event at least 14 days before a scheduling conference is held or 

a scheduling order is due under Rule 16(b), meet to discuss the nature and basis of 

their claims and defenses and the possibilities for a prompt settlement or resolution of 

the case and to develop a proposed discovery plan. The attorneys of record and all 

unrepresented parties that have appeared in the case are jointly responsible for 

arranging and being present or represented at the meeting, for attempting in good faith 

to agree on the proposed discovery plan, and for submitting to the court within 10 days 

after the meeting a written report outlining the proposed discovery plan. The proposed 

discovery plan shall indicate the parties’ views and proposals concerning

(1) what changes should be made in the timing or forms of subsequent 

disclosures under the rules, including a statement as to when the disclosures required 

under Ruie 26(a) were made;

(2) the subjects on which discovery may be needed, when discovery 

should be completed, and whether discovery should be conducted in phases or be 

limited to or focused upon particular issues;

(3) what changes should be made in the limitations on discovery 

imposed under these rules and what other limitations should be imposed;

(4) whether a scheduling conference is unnecessary;

(5) whether there will be dispositive or partially dispositive motions 

filed in the case and whether other deadlines should be set aside pending resolution of 

the dispositive or partially dispositive motions by the court; and

(6) any other orders that should be entered by the court und. r 

Rule 16(b) and (c).

* Sec. 24 . Rule 41(a), Alaska Rules of Civil Procedure, is amended by adding a new 

paragraph to read:

(3) Settlement Information. If a voluntary dismissal under this rule is 

the result of compromise or other settlement of the parties, the parties shall submit to 

the Alaska Judicial Council the information required under AS 09.68.130. A notice
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of dismissal made under ( l)[a] of this subsection must be accompanied by a 

certification signed by or on behalf of the plaintiff that the information required under 

AS 09.68.130 has been submitted to the Alaska Judicial Council. A stipulation of 

dismissal made under ( l)[b] of this subsection must be accompanied by such a 

certification signed by or on behalf of all parties who have appeared in the action. 

The requirements of this paragraph do not apply to the types of cases listed in 

AS 09.68.130(c).

* Sec. 25. Rule 68, Alaska Rules of Civil Procedure, is repealed and reenacted to read:

Rule 68. Offer of Judgment, (a) At any time more than 10 days before the 

trial begins, either the party making a claim or the party defending against a claim may 

serve upon the adverse party an offer to allow judgment to be entered in complete 

satisfaction of the claim for the money or property or to the effect specified in the 

offer, with costs then accrued. The offer may not be revoked in the 10-day period 

following service of the offer. If, within 10 days after service of the offer, the adverse 

party serves written notice that the offer is accepted, either party may then file the 

offer and notice of acceptance together with proof of service, and the clerk shall enter 

judgment. An offer not accepted within 10 days is considered withdrawn, and 

evidence of the offer is not admissible except in a proceeding to determine costs. The 

fact that an offer is made but not accepted does not preclude a subsequent offer.

(b) If the judgment finally rendered by the court is not more favorable to the 

offeree than the offer, the prejudgment interest accrued up to the date judgment is 

entered shall be adjusted as follows:

(1) if the offeree is the party making the claim, the interest rate will be 

reduced by the amount specified in AS 09.30.065;

(2) if the offeree is the party defending against the claim, the interest 

rate will be increased by the amount specified in AS 09.30.065.

(c) If the judgment finally rendered by the court is not more favorable to the 

offeree than the offer, the court’s award of attorney’s fees under Rule 82 shall be 

adjusted as follows:

(1) if the offeree is the party making the claim, the court shall adjust 

its award of attorney’s fees to the offeree as follows:
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(A) if the offer was served no later than 30 days after both

parties made the disclosures required by Rule 26(a)(1), the attorney’s fees

award shall be reduced by 50 percent;

(B) if the offer was served more than 30 days after both parties 

made the disclosures required by Rule 26(a)(1) but more than 90 days before 

the trial began, the attorney’s fees award shall be reduced by 30 percent;

(C) if the offer was served 90 days or less but more than 10

days before the trial began, the attorney’s fees award shall be reduced by 20

percent;

(2) if the offeree is the party defending against the claim, the court

shall adjust its award of attorney’s fees to the offeror as follows:

(A) if the offer was served no later than 30 days after both

parties made the disclosures required by Rule 26(a)(1), the attorney’s fees

award shall be increased by 50 percent;

(B) if the offer was served more than 30 days after both parties 

made the disclosures required by Rule 26(a)(1) but more than 90 days before 

the trial oegan, the attorney’s fees award shall be increased by 30 percent;

(C) if the offer was served 90 days or less but more than 10 

days before the trial began, the attorney’s fees award shall be increased by 20 

percent.

(d) When the liability of one party to another has been determined by verdict, 

order, or judgment, but the amount or extent of the liability remains to be determined 

by further proceedings, the party adjudged liable may make an offer of judgment, 

which shall have the same effect as an offer made 90 days or less but more than 10 

days before trial begins, if it is served not less than 10 days before the commencement 

of hearings tc determine the amount or extent of liability.

* Sec. 26. Rule 72.1(g), Alaska Rules of Civil Procedure, is amended to read:

(g) Discovery. Except by leave of court, no discovery may be conducted until 

the report of the panel has been filed or until 60 davs after selection of the panel [80 

DAYS HAVE ELAPSED FROM THE DATE THE CASE IS AT ISSUE], whichever 

is first to occur, unless discovery is further stayed for good cause by order of the court.
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* Sec. 27. Rule 95(b), Alaska Rules of Civil Procedure, is amended to read:

(b) In addition to its authority under (a) of this rule and its power to punish 

for contempt, a court may, after reasonable notice and an opportunity to show cause 

to the contrary, and after hearing by the court, if requested, impose a fine not to 

exceed $10,000.00 [$ 1,000.00] against any attorney who practices before it for failure 

to comply with these rules or any rules promulgated by the supreme court.

* Sec. 28. Rule 1(a)(1), District Court Rules of Civil Procedure is amended to read:

(1) The procedure in civil actions and proceedings before district judges 

and magistrates shall be governed by the rules governing the procedure in the superior 

court to the extent that such rules are applicable. However, unless otherwise agreed 

bv all parties or permitted hv order of the court in exceptional cases and for good 

cause shown, discovery shall be limited to the disclosures reouired under Civil 

Rule 26(a) and to the taking bv each party of the deposition of one or more 

opposing parties and of one additional person who is not a partv.

* Sec. 29. Rule 4, District Court Rules of Civil Procedure, is amended by adding a new 

subsection to read:

(b) Unless otherwise permitted by order of the court in exceptional cases and 

for good cause shown, all parties shall file a memorandum to set the case for trial, as 

set out in Civil Rule 40(b), no later than 180 days after service of the complaint on all 

parties to the case. The parties shall submit a joint memorandum to set the case for 

trial, which may state their separate positions if they do not agree concerning the 

information or estimates to be provided in the memorandum. The court shall set the 

trial to commence on a date not less than 30 and not more than 90 days after the filing 

of the memorandum to set the case for trial, unless a continuance is granted by the 

court under Civil Rule 40(e).

* Sec. 30. Rule 511, Alaska Rules of Appellate Procedure, is amended by adding a new 

subsection to read:

(e) Settlement Information. If a dismissal under (a) or (b) of this rule is the 

result of compromise or other settlement between the parties, the parties shall submit 

to the Alaska Judicial Cou ril the information required under AS 09.68.130. A 

dismissal by agreement under (a) of this rule must be accompanied by a certification
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signed by the attorneys of record for all parties that the information required under 

AS 09.68.130 has been submitted to the Alaska Judicial Council. A dismissal by the 

appellant or petitioner made under (b) of this rule must be accompanied by such a 

certification signed by the appellant’s or petitioner’s attorney of record. The 

requirements of this subsection do not apply to the types of cases listed in 

AS 09.68.130(c).

* Sec. 31. AS 08.64.326(a)(12); AS 08.68.270(10); AS 09.55.536, 09.55.560(2), and 

09.55.560(3) are repealed.

* Sec. 32. Rules 16.1(k)(4) and 72.1, Alaska Rules of Civil Procedure, are repealed.

* Sec. 33. AS 09.17.020(a), (c), (d), and (e), as repealed and reenacted by sec. 7 of this 

Act, have the effect of amending

(1) Rule 49, Alaska Rules of Civil Procedure, by requiring the jury to conduct 

a separate proceeding for the determination of a punitive damages award after it has 

determined that punitive damages are allowed in a case; and

(2) Rule 26(b) and (d), Alaska Rules of Civil Procedure, by affecting the 

scope, limits, timing, and sequence of discovery allowed in a case.

* Sec. 34. AS 09.30.065, as amended by sec. 9 of this Act, has the effect of amending 

Rule 68, Alaska Rules of Civil Procedure, by altering the manner in which interest under 

AS 09.30.070 is adjusted under AS 09.30.065 when a judgment is not more favorable to the 

offeree than the offer.

* Sec. 35. AS 09.43.310 - 09.43.390, as enacted by sec. 12 of this Act, has the effect of 

amending Rule 100, Alaska Rules of Civil Procedure, by making the mediation process 

mandatory for certain civil cases in the superior court, Third Judicial District, and by 

expanding the scope of the rule to include other forms of alternative dispute resolution in 

addition to mediation.

* Sec. 36. AS 09.55.535(f), as enacted in sec. 15 of this Act, has the effect of amending 

Rule 79(b), Alaska Rule of Civil Procedure, by allowing the award of actual costs in certain 

actions.

* Sec. 37. AS 09.55.535(f), as enacted in sec. 15 of this Act, has the effect of amending 

Rule 82(b), Alaska Rule of Civil Procedure, by allowing the award of actual attorney fees in 

certain actions.
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* Sec. 38. APPLICABILITY, (a) Sections 1, 9, 15, 21 - 23, 25 - 29, 31, and 32 of this 

Act apply to all civil actions filed on or after the effective date of those sections.

(b) Sections 3 - 8 ,  10, 11, 13, 16, 18, and 20 of this Act apply to all causes of action 

accruing on or after the effective date of those sections.

(c) Section 12 of this Act applies only to those civil actions covered by the pilot 

program for alternative dispute resolution established under the provisions of AS 09.43.310 -

09.43.390, as enacted by sec. 11 of this Act, filed on or after January 1, 1998.

(d) Sections 17, 24, and 30 of this Act apply only to all voluntary dismissals of civil 

actions filed with the state court on or after January 1, 1998

(e) Section 19 of this Act applies to all insurers doing business in this state on or after 

the effective date of that section.

* Sec. 39. SEVERABILITY. Under AS 01.10.030, if any provision of this Act or the 

application of a provision of this Act to any person or circumstance is held invalid, the 

remainder of this Act and the application to other persons shall not be affected.

* Sec. 40. REVISOR’S INSTRUCTION. Due to the addition of AS 09.43.310 - 09.43.390 

in sec. 12 of this Act, in AS 21.89.100(d), the revisor of statutes shall substitute "AS 

09.43.010 - 09.43.220" for "AS 09.43."

* Sec. 41. (a) AS 09.17.020(a), (c), (d), and (e), as repealed and reenacted by sec. 7 of 

this Act, lake effect only if sec. 33 of this Act receives the two-thirds majority vote of each 

house required by art. IV, sec. 15, Constitution of the State of Alaska.

(b) AS 09.43.310 - 09.43.390, as enacted by sec. 12 of this Act, takes effect only if 

sec. 35 of this Act receives the two-thirds majority vote of each house required by art. IV, 

sec. 15, Constitution of the State of Alaska.

(c) The amendments or the repeal of the following court rules takes effect only if all 

amendments and the repeal listed in this subsection receive the two-thirds majority vote of 

each house required by art. IV, sec. 15, Constitution of the State of Alaska:

(1) Rule 16.1(c), Alaska Rules of Civil Procedure, as amended by sec. 22 of

this Act;

(2) Rule 16.1 (n), Alaska Rules of Civil Procedure, as amended by sec. 23 of

this Act;

(3 ) Rule 16.1 (k)(4), Alaska Rules of Civil Procedure, repealed by sec. 32 of
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this Act.

(d) AS 09.68.130, as enacted by sec. 17 of this Act, takes effect only if secs. 24 and 

30 both receive the two-thirds majority vote of each house required by art. IV, sec. 15, 

Constitution of the State of Alaska.

* Sec. 42. Sections 24 and 30 of this Act take effect January 1, 1998.

* Sec. 43. Except as provided in sec. 42 of this Act, this Act talc<“- effect immediately 

under AS 01.10.070(c).
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CS FOR SENATE BILL NO. 15(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY T H E  S EN A TE JUDIC IARY C O M M IT T E E

Offered:
R eferred:

Sponsor(s): SEN A TO R  TA YLO R

A BILL 

FOR AN ACT ENTITLED 

'An Act relating to civil actions; amending Rules 16.1, 26, 41, 49, 72.1, 79(b), 

52(b), 95, and 100, Alaska Rules of Civil Procedure; amending Rules 1 and 4, 

Vlaska District Court Rules of Civil Procedure; amending Rule 511, Alaska Rules 

)f Appellate Procedure; and repealing Rule 72.1, Alaska Rules of Civil Procedure; 

ind providing for an effective date."

JE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. It is the purpose of this Act to

(1) reduce the time and costs associated with civil litigation;

(2) improve access to justice for individuals and small businesses;

(3) provide for fair but not excessive compensation for persons injured through 

ic fault of others;

(4) increase the predictability of case outcomes to reduce inappropriate 

tigation and settlement behavior; and
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(5) collect information on the civil justice system and on the insurance industry 

to inform  the public policy debate on tort reform  related issues.

* Sec. 2. AS 06.05.473(h) is am ended to read:

(h) A fter the payment o f all other claim s, including interest at the rate o f 10.5 

p e rc e n t  a  v e a r  [ESTA BLISH ED  U N D ER  AS 09.30.070], the departm ent shall pay 

cla im s that are otherw ise valid but that were not filed w ithin the tim e prescribed.

* Sec. 3. AS 09.10.050 is repealed and reenacted to read:

Sec. 09.10.050. C erta in  p ro p e r ty  ac tions to be b ro u g h t in  six years . Unless 

the action is com m enced within six years, a person may not bring an action for waste 

o r trespass upon real property.

* Sec. 4. AS 09.10 is am ended by adding a new  section to read:

Sec. 09.10.065. C o n tra c t ac tions  to be b ro u g h t in  th re e  years . U nless an 

action  is com m enced within three years, a person may not bring an action upon a 

contract o r liability, express or implied, excepting those described in AS 09.10.040 or 

as o therw ise provided by law.

* Sec. 5. AS 09.10.070(a) is am ended to read:

(a) A person may not bring an action (1) for libel, slander, assault, battery, 

seduction , false imprisonm ent, or for any injury to the person or rights o f another not 

arising on contract and not specifically provided otherwise; (2) fo r tak ing , de ta in ing , 

o r  in ju r in g  p e rso n a l p ro p e rty , in c lu d in g  an  ac tion  fo r its specific  reco v e ry : (3) 
upon a statute for a forfeiture or penalty to the state; or (4 ) [(3)] upon a liability 

created  by statute, other than a penalty or forfeiture; unless the action is com m enced 

w ithin  tw o years.

* Sec. 6. AS 09.17.010(c) is am ended to read:

(c) T he lim it under (b) o f this section does not apply to dam ages for severe  

d isfigurem ent or severe physical im pairm ent.

* Sec. 7. AS 09.17.020 is repealed and reenacted to read:

Sec. 09.17.020. P un itive  dam ages, (a) In an action in which a  claim  o f 

punitive dam ages is presented to the fact finder, the fact finder shall determ ine, 

concurren t with all other issues presented, w hether punitive dam ages shall be allow ed 

by using the standards set out in (b) o f this section. If  punitive dam ages are allowed,
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a separate proceeding under (c) of this section shall be conducted before the sam e fact 

finder to determ ine the am ount o f punitive dam ages to be awarded.

(b) T he fact finder may m ake an aw ard o f punitive dam ages only if the 

p la in tiff  proves by clear and convincing evidence that the defendant’s conduct

(1) was outrageous;

(2) was the result o f m alicious o r hostile feelings toward the plaintiff;

o r

(3) evidenced reckless indifference to the rights or safety o f  others.

(c) A t the separate proceeding to determ ine the am ount o f punitive dam ages 

to  be aw arded , the fact finder may consider

(1) the likelihood at the tim e o f the conduct that serious harm  w ould 

arise from  the defendan t’s conduct;

(2) the degree o f the defendant’s awareness o f the likelihood described 

in (1) o f  this subsection;

(3) the am ount o f financial gain the defendant gained or expected  to 

gain  as a resu lt o f  the defendant’s conduct;

(4) the duration of the conduct and any intentional concealm ent o f the

conduct;

(5) the attitude and conduct o f the defendant upon discovery  o f the

conduct;

(6) the financial condition o f the defendant; and

(7) the total deterrence o f other dam ages and punishm ent im posed on 

the defendant as a result of the conduct, including com pensatory and punitive dam ages 

aw ards to persons in situations sim ilar to those o f the p lain tiff and the severity o f the 

crim inal penalties to which the defendant has been or m ay be subjected.

(d) At the conclusion o f the separate proceeding under (c) o f this section, the 

fact finder shall determ ine the am ount o f punitive dam ages to be aw arded, and the 

cou rt shall en ter judgm ent for that am ount.

(e) U nless that evidence is relevant to another issue in the case, d iscovery of 

ev idence  that is relevant to the am ount o f punitive dam ages to be determ ined under 

(c)(3 ) or (6) o f  this section may not be conducted until after the fact finder has
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determ ined  that an aw ard o f punitive dam ages is allow ed under (a) and (b) o f this 

section. The court may issue orders as necessary, including directing the parties to 

have the inform ation relevant to the am ount o f  punitive dam ages to be determ ined 

under (c)(3) or (6) of this section available for production immediately at the close of 

the initial trial in order to m inimize the delay between the initial trial and the separate 

proceeding to determ ine the am ount o f  punitive damages.

(f) E xcept as provided in (g) or (h) o f this section or otherw ise provided by 

law, an aw ard o f punitive dam ages m ay not exceed the greater o f

(1) three times the am ount o f com pensatory dam ages aw arded to the 

p la in tiff  in the action; or

(2) the sum  o f 5500,000.

(g) Except as provided in (h) o f  this section or otherw ise provided by law, if 

the fact finder finds that the conduct proven under (b) o f this section was m otivated 

by financial gain, it m ay award an am ount o f punitive dam ages not to exceed the 

g reatest o f

(1) the am ount calculated under the lim itation in (f) of this section;

(2) the average net annual incom e earned by the defendant for the five 

years before the date the trial began; or

(3) two times the am ount of financial gain that the defendant received 

o r expected  to receive as a result of the defendant’s m isconduct.

(h) Notwithstanding (0  or (g) o f this section and except as otherwise provided 

by law , if  the fact finder finds that the conduct proven under (b) o f this section was 

em ploym ent related, an aw ard o f punitive dam ages may not exceed

(1) the am ount calculated under the lim itations o f (0  of this section if 

the conduct o f the em ployer affected only one em ployee; or

(2) the greater o f the amounts calculated under the lim itations o f (f) or 

(g) o f  this section if the em ployer engaged in a pattern or practice affecting m ore than 

one em ployee.

(i) Punitive dam ages may not be aw arded against a person that is im m une by 

law from  an aw ard of punitive dam ages.

(j) In this section, "em ploym ent related" includes conduct o f hiring, firing,
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transferring, prom oting, dem oting, or term inating an em ployee by an em ployer.

* Sec. 8. AS 09.17.900 is am ended to read:

Sec. 09.17.900. D efin ition . In this chapter, "fault" includes acts or om issions 

that are in any m easure negligent, [OR] reckless, o r  in ten tio n a l toward the person or 

property o f the actor or others, or that subject a person to strict tort liability. The term 

a lso  includes breach o f  w arranty, unreasonable assum ption o f  risk not constituting an 

en fo rceab le  express consent, m isuse o f a product for which the defendant otherwise 

w ould  be liable, and unreasonable failure to avoid an injury or to m itigate dam ages. 

Legal requirem ents o f  causal relation apply both to fault as the basis for liability and 

to contribu tory  fault.

* Sec. 9. AS 09.30.065 is am ended to read:

Sec. 09.30.065. O ffe rs  o f ju d g m e n t. At any tim e m ore than 10 days before 

the trial begins, e ither the party m aking a claim or the party defending against a claim  

m ay serve upon the adverse 'party  an offer to allow judgm ent to be entered in complete 

sa tisfac tion  o f the c la im  for the m oney or property or to the effect specified in the 

o ffer, w ith costs then accrued. If w ithin 10 days after the service o f  the offer the 

adverse party serves written notice that the offer is accepted, either party may then file 

the offer and notice o f  acceptance together with proof o f service, and the clerk shall 

e n te r judgm en t. An offer not accepted within 10 days is considered w ithdraw n, and 

ev idence o f  that offer is not adm issible except in a proceeding to determ ine the form 

o f  judgm en t after verdict. I f  the judgm ent finally entered on the claim  as to which an 

o ffe r has been m ade under this section is not m ore favorable to the offeree than the 

o ffer, the interest aw arded  under AS 09.30.070 and accrued up to the date judgm ent 

is en tered  shall be ad justed  as follows:

(1) if the offeree is the party m aking the claim , the interest rate shall 

be a d ju s te d  as  fo llow s:

(A) if  the  o ffe r w as se rved  no la te r  th a n  30 d a v s  a f te r  bo th  

p a r t ie s  m a d e  th e  d isc lo su res  re o u ire d  hv R ule  26(a)(1), A lask a  R u les o f 

C ivil P ro c e d u re , th e  in te re s t ra te  shall be  red u c e d  hv five p e rc e n t;

(B) if  the  o ffe r w as se rv ed  m o re  th a n  30 d av s  a f te r  bo th  

p a r t ie s  m a d e  th e  d isc lo su res  re o u ire d  hv  R u le  26(a)(1). A la sk a  R u les o f
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Civil P ro ced u re , h u t m o re  th an  90 davs before the tr ia l  began , the  in te res t 

r a te  sha ll be red u ced  bv th re e  p e rc e n t:

(C) if  the  offer w as served  90 davs o r  less b u t m o re  th an  10 

dav s befo re  th e  tria l began , the  in te re s t ra te  sha ll be  re d u c e d  bv tw o 

p e rc e n t:  th is s u b p a ra g ra p h  does ap p ly  if  the offer is a lso  su b je c t to (A) o f 

th is  p a ra g ra p h  [RED UCED BY  FIV E PER CEN T A Y EA R];

(2) if the offeree is the party defending against the claim , the interest 

rate shall be a d ju s te d  as follows:

(A) if  the  o ffer w as served  no la te r  th a n  30 dav s a f te r  b o th  

p a r t ie s  m ade  the  d isc lo su res  re q u ire d  hv R u le  26fa)(T). A la sk a  R ules o f 

C ivil P ro c e d u re , the  in te re s t r a te  shall he increased  bv  five p e rc e n t:

(B) if  the  o ffe r w as served  m o re  th a n  30 davs a f te r  b o th  

p a r t ie s  m ad e  th e  d isc lo su res  re q u ire d  hv R ule  26(a)(T). A lask a  R ules o f 

Civil P ro ced u re , b u t m o re  th an  90 davs before the  tr ia l  beg an , the  in te res t 

r a te  sh a ll he in c re ase d  bv th ree  p e rc e n t:

(C) if the  offer w as served  90 davs o r  less h u t m o re  th an  10 

d av s  befo re  the  tr ia l began , the  in te re s t ra te  sha ll be  in c re a se d  bv tv/p 

p e rc e n t: this s u b p a ra g ra p h  does no t app ly  if the  o ffer is also  su b jec t to  fA) 

o f  th is  p a ra g ra p h  [IN CREA SED  BY FIVE PER CEN T A Y EA R].

* Sec . 10. AS 09.30.070(a) is am ended to read:

(a) N o tw ith stan d in g  AS 45.45.010. the  [THE] rate o f in terest on judgm ents 

and decrees for the paym ent o f m oney, in c lud ing  p re ju d g m e n t in te re s t, shall he 

d e te rm in e d  in a c co rd a n ce  w ith  (c) o f th is  section  [IS 10.5 P E R C E N T  A YEAR], 

excep t that a judgm ent or decree founded on a contract in w riting, p roviding for the 

paym ent o f interest until paid at a specified rate not exceeding the legal rate o f interest 

fo r that type o f contract, bears interest at the rate specified in the contract if the 

in terest rate is set out in the judgm ent or decree.

* Sec. 11. AS 09.30.070 is am ended by adding a new subsection to read:

(c) Except as otherw ise provided in (a) of this section, the rate o f interest on 

ju d g m en ts  and decrees for the paym ent of m oney is the rate for a five-year constant 

m aturity United States Treasury note published in the applicable Federal Reserve H.15
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Statistical Release, plus one and one-half percent. This rate is the rate in effect as o f 

the first business day o f the month during which prejudgm ent interest begins to accrue 

on a claim  under (b) o f this section and rem ains constant with respect to the claim  

until the judgm en t or decree is satisfied. This rate o f interest shall be determ ined  as 

o f the first business day o f every m onth by the adm inistrative d irector o f  the A laska 

C ourt System .

* Sec. 12. AS 09.43 is am ended by adding a new article to read:

A rtic le  3. A lte rn a tiv e  D ispu te  R eso lu tion .

Sec. 09 .43.310. F ind ings; p u rp o se . The legislature finds that p roviding a 

form alized program  o f  alternative dispute resolution procedures within the existing 

civ il litigation system  can prom ote the timely and efficient resolution o f m any civil 

d isputes. The purpose o f AS 09.43.310 - 09.43.390 is to provide for an initial pilot 

program  of alternative dispute resolution o f certain civil cases filed in the superior 

court on or after January  1, 1998.

Sec. 09.43.320. P ilo t p ro g ra m  for a lte rn a tiv e  d isp u te  reso lu tio n , (a) The 

suprem e court shall provide for a pilot program  under AS 09.43.310 - 09 .43 .390  for 

the subm ission o f civil cases filed in the superior court, Third Judicial D istrict, to 

alternative dispute resolution procedures. The program  shall begin January 1, 1998, 

and operate for at least five years.

(b) The follow ing types of cases may not be included in the p ilot program :

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and em ancipation o f children;

(3) children in need of aid cases under AS 47.10 or delinquent m inors 

cases under AS 47.12;

(4) dom estic violence protective orders under AS 18.66.100 -

18.66.180;

(5) estate, guardianship, and trust cases filed under AS 13;

(6) cases when no answ er to the com plaint or petition is filed by any 

party to the case with the court.

Sec. 09 .43.330. S tru c tu re  o f  p ilo t p ro g ra m , (a) The suprem e court shall 

provide criteria for the screening o f covered cases under the program  to determ ine if
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the cases are appropriate for referral to alternative dispute resolution. The criteria shall 

be constructed  so that at least 50 percent o f the estim ated num ber of covered cases 

Filed in a calendar year are referred to alternative dispute resolution.

(b) The suprem e court shall establish m inim um  qualifications for a person to 

be listed  to conduct alternative dispute resolution procedures under AS 09.43,310 -

09 .43.390. T he suprem e court shall establish a list o f persons determ ined to m eet 

those qualifications and the current schedule o f  fees charged by the person listed.

(c) F o r a case referred under the program , the parties m ay m utually  agree to 

select a person to conduct the alternative dispute resolution procedure regardless o f 

w hether the person appears on the list established under (b) o f this section or w hether 

the person m eets the m inim um  qualifications to be selected  for the list. If an 

agreem ent cannot be reached, the trial court judge assigned the case shall appoint a 

person from  the list. A  person selected or appointed under this subsection has judicial 

im m unity  for conducting  the alternative dispute procedure to the sam e exten t as a 

judge and shall abide by applicable rules of confidentiality related to alternative dispute 

resolution procedures established by the suprem e court.

(d) Fees and costs to conduct an alternative dispute resolution procedure under 

AS 09.43.310 - 09 .43 .390  shall be shared equally among the parties to the case being 

referred unless the court finds a party wholly or partially indigent and orders total or 

partial paym ent at public expense. The supreme court shall establish guidelines for the 

determ ination  o f  total or partial indigency under the program . Fees and costs borne 

at public  expense under this subsection constitute a lien on any recovery in the case 

by that party and shall be paid first from  the recovery.

(e) T he  superior court shall establish standards for the tim ely referral to and 

the conclusion o f  the alternative dispute resolution procedure required  under this 

program . T he standards m ust include that the alternative dispute resolution procedure

(1) shall term inate no more than 100 days after the defendant's answ er 

is served unless the trial court grants a time extension in an exceptional case and for 

good cause show n; and

(2) be lim ited to no more than 12 hours for the procedure unless the 

parties m utually  agree to a longer period.
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Sec. 09.43.340. E v a lu a tio n  o f  p ilo t p ro g ra m , (a) T he A laska Judicial 

Council shall evaluate annually the efficacy o f the p ilo t program . A m ong o ther 

factors, the evaluation shall address the speed with w hich cases are resolved, the 

satisfaction  o f the parties to the cases, the expenditures m ade by the parties to the 

cases, and the expenditure o f court resources.

(b) T he council shall w ork with the court system  to create a system  for 

efficien t collection o f inform ation needed to evaluate the program . The council shall 

report the results o f its evaluation to the governor and legislature each year by 

M arch 31.

Sec. 09.43.390. D efin itions. In AS 09.43.310 - 09 .43.390,

(1) "alternative dispute resolution procedure" includes m ediation and 

early  neutral evaluation;

(2) "covered cases" means civil cases described in A S 09.43.320(a) and 

not excluded from  participation in the program  by AS 09.43.320(b);

(3) "program " m eans the alternative d ispute resolution pilot program  

estab lished  in AS 09.43.320.

* Sec. 13. AS 09.50.280 is am ended to read:

Sec. 09 .50.280. J u d g m e n t fo r  p la in tiff; p u n itiv e  d a m a g e s . If  judgm en t is 

rendered for the plaintiff, it shall be for the legal am ount found due from the state with 

in te re s t  a s  p ro v id e d  u n d e r  AS 09.30.070 [LEG A L IN T E R E ST  FR O M  T H E  D A TE 

IT B E C A M E DU E] and w ithout punitive dam ages.

* Sec. 14. AS 09.55.440(a) is am ended to read:

(a) Upon the filing o f the declaration o f taking and the deposit with the court 

o f  the am ount o f the estim ated com pensation stated in the declaration, title to the estate 

as specified  in the declaration vests in the plaintiff, and that property  is condem ned 

and taken for the use o f the plaintiff, and the right to ju s t com pensation for it vests in 

the persons entitled to it. The com pensation shall be ascertained  and aw arded in the 

proceed ing  and established by judgm ent. The judgm en t m ust include interest at the 

rate  o f  10.5 p e rc e n t a  y e a r  [SET O U T IN AS 09.30.070] on the am ount finally 

aw arded  th a t  [W H ICH] exceeds the am ount paid into court under the declaration o f  

taking. T he interest runs from  the date title vests to the date o f  paym ent o f  the
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judgm en t.

* Sec. 15. AS 09.55.535 is repealed and reenacted to read:

Sec. 09.55.535. M a n d a to ry  a rb itra tio n , (a) A person who files an action for 

personal injury, death, or property dam age shall also subm it the claim  to the court for 

arb itra tion  unless the action is excluded under (b) o f this section.

(b) A  person is not required to com ply with (a) o f this section if  the

(1) am ount in controversy, excluding interest, costs, and attorney fees, 

exceeds 5100,000;

(2) parties have, under a written agreem ent m ade before the accrual o f 

the action, agreed to subm it the claim  to arbitration; or

(3) action

(A) is a class action;

(B) seeks equitable or declaratory relief;

(C) concerns the title to real property;

(D) is a probate action;

(E) is an appeal from  a court o f lim ited jurisdiction;

(F) involves divorce or dom estic relations;

(G) is an appeal from  action by an adm inistrative agency;

(H) is subject to the alternative dispute resolution procedure

under AS 09.43.320.

(c) W hen a claim  is subm itted as required by (a) o f  this section, the court shall 

appo in t an arbitrator to review  the claim. The arbitrator appointed to review the claim  

shall in terview  the parties and exam ine all records or m aterials relating to the claim  

and  m ay com pel the attendance o f w itnesses, interview  the parties, or consult with 

m edical specialists.

(d) An arbitrator appointed under this section shall conduct a prehearing 

se ttlem en t conference w ithin 30 days after the appointm ent. The arbitrator shall 

e s tab lish  a period for d iscovery and a date for a hearing. The hearing date m ay not 

be m ore than 120 days after the settlem ent conference.

(e) An arbitrator shall render a decision within 30 days a lte r hearing a claim

u nder (d) o f  this section. The decision m ust contain findings o f  fact and conclusions

15(JUD) -10-
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o f  law. T he decision o f the arbitrator may be rejected by a party.

( 0  If the decision o f the arbitrator is rejected by a party, the action m ay 

proceed  in the appropriate court. The arbitrator’s decision is adm issible in that action 

to the ex ten t allow ed under the A laska Rules o f Evidence and may be used by a party 

to su p p o rt or oppose a claim  of dam ages. If  a party rejects the decision o f the 

arb itra to r and litigates the action in court but is not the prevailing party in the action, 

the court shall aw ard actual costs and attorney fees to the opposing party.

(g) The provisions o f AS 09.43.010 - 09.43.180 (Uniform  A rbitration Act) 

apply  to an arbitration under this section to the extent the provisions do not conflict 

w ith  the provisions o f  this section.

Sec . 16. AS 09.65.210 is repealed and reenacted to read:

Sec . 09.65.210. D am ages re su ltin g  fro m  th e  com m ission  o f a  felony  o r  

o th e r  c o n d u c t th a t  w ould  co n stitu te  a  felony, fa) Except as provided in (b) o f this 

sec tion , a person who suffers personal injury or death may not recover dam ages for 

the personal injury or death if the injury o r death occurred while the person was

(1) engaged in the com m ission o f a felony, and the person has been 

co n v ic ted  o f  the felony, including conviction based on a guilty plea or p lea o f  nolo 

con tendere , and the felony substantially  contributed to a personal injury or death;

(2) engaged in conduct that w ould constitute the com m ission o f an 

unc lassified  felony or a class A or class B felony for which the person was not 

conv ic ted  and if the conduct

(A) substantially contributed to the injury or death; and

(B) is proven by the defendant in the civil trial by c lear and 

convincing evidence; or

(3) fleeing after the com m ission, by that person, of conduct that w ould 

constitu te  an unclassified felony or a class A or class B felony, or being apprehended 

fo r conduct that w ould constitute an unclassified felony or class A or class B felony 

if

(A) the conduct during the flight or apprehension substantially  

contribu ted  to the injury or death; and

(B) the conduct that would constitute a felony is proven by the

0-LS0169\B
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defendant in the civil trial by clear and convincing evidence.

(b) If  the person is acquitted of all unclassified, class A, and class B felonies 

arising  from  the conduct, this section does not preclude the person from  recovering 

dam ages for those injuries or death.

(c) This section does not a-feet a right o f action under 42 U .S.C. 1983.

* Sec. 17. AS 09.68 is am ended by adding a new section to read:

Sec. 09.68.130. C ollection  o f se ttlem en t in fo rm a tio n , (a) Except as 

provided  in (c) o f this section, the Alaska Judicial Council shall co llect and evaluate 

inform ation relating to the com prom ise or other settlem ent o f  all civil litigation. The 

in form ation , including the case name and file num ber, a general description o f the 

claim s being settled, the dollar amount o f the settlem ent, to whom  it is to be paid, and 

any nonm onetary terms, shall be collected on a form developed by the council for that 

purpose.

(b) The inform ation received by the council under (a) o f  this section is 

confiden tia l. This restriction does not prevent the disclosure o f  sum m aries and 

s ta tis tics  in a m anner that does not allow the identification o f particular cases or 

parties.

(c) T he requirem ents of (a) of this section do not apply to the following types 

o f  cases:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and em ancipation o f children;

(3) children in need of aid cases under AS 47.10 o r delinquent m inors 

cases under AS 47.12;

(4) dom estic violence protective orders under AS 18.66.100 -

18.66.180;

(5) estate, guardianship, and trust cases filed under AS 13;

(6) small claim s under AS 22.15.040.

* Sec. 18. AS 21.06 is am ended by adding a new section to read:

Sec. 21.06.087. In su ran ce  r e p o r t  (a) The director shall require reporting o f 

and shall com pile inform ation necessary to evaluate

(1) the effect o f the measures enacted in this Act on the availability and

WORK DRAFT WORK DRAFT 0-LS0169\B
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cost o f insurance in the state; and

(2) the financial health and profitability of insurers doing business in

the state.

(b) Information described in (a) o f this section shall be provided by all insurers 

do ing  business in this state in the form at specified by the d irector and m ust include 

factual inform ation stating prem ium s, claim s, expenses, and an allocation o f investm ent 

profits or losses by line of business written in this state. Information shall be com piled 

by the division in a w ay that protects the identity o f individual insureds.

(c) The director shall adopt regulations to implem ent and interpret this section, 

ir 'd u d in g  requiring insurers doing business in the state to provide inform ation 

necessary  for the division o f  insurance to carry out its responsibilities under (a) and

(b) o f this section.

(d) Beginning June 1, 1999, the information com piled under (a) o f this section 

shall be reported to the governor and the legislature annually.

(e) The division m ay consult with the A laska Judicial Council when 

determ ining what inform ation to require to be reported under (a) - (c) o f this section 

and  w hen im plem enting the com pilation required under (a) o f this section.

* Sec . 19. AS 2 2 .10.020(i) is am ended to read:

(i) T he superior court is the court o f original ju risd iction  over all causes o f 

action arising under the provisions o f AS 18.80. A person who is injured or aggrieved 

by an act, practice, or policy th a t  [W HICH] is prohibited under AS 18.80 m ay apply 

to the superior court for relief. T he person aggrieved or injured m ay m aintain an 

ac tion  on behalf o f that person or on behalf o f a class consisting o f all persons who 

are aggrieved or injured by the act, practice, or policy giving rise to the action. In an 

action  brought under this subsection, the court may grant relief as to any act, practice, 

o r policy o f the defendant th a t  [W H ICH] is prohibited by AS 18.80, regardless o f 

w hether eacn act, practice, or policy, with respect to which relief is granted, directly 

affects the plaintiff, so long as a class or m em bers o f a class o f which the p lain tiff is 

a  m em ber are or may be aggrieved or injured by the act, practice, or policy. The court 

m ay  enjoin any act, practice, or policy th a t  [W HICH] is illegal under AS 18.80 and 

m ay , su b je c t to AS 18.80.225, order any other relief, including the paym ent o f  m oney,

*13- CSSB 15(JCJD)
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* Sec. 20 . AS 22.15.030(a) is am ended to read:

(a) The district court has jurisd iction  o f  civil cases, including foreign 

judgm en ts filed under AS 09.30.200 and arbitration proceedings under AS 09.43.170, 

as follow s:

(1) for the recovery o f m oney o r dam ages when the am ount c la im ed 

exclusive o f costs, interest, and attorney fees does not exceed $100.000 [$50,000];

(2) for the recovery of specific personal property [,] when the value o f 

the property claim ed and the dam ages for the detention do not exceed $100.000 

[550,000];

(3) for the recovery o f a penalty or forfeiture, w hether given by statute 

o r arising out o f contract, not exceeding $100.000 [$50,000];

(4) to give judgm ent w ithout action upon the confession o f  the 

defendan t for any o f the cases specified in this section, except for a penalty  or 

forfeiture im posed by statute;

(5) for establishing the fact o f death or cause and m anner o f  death o f  

any person in the m anner prescribed in AS 09.55.020 - 09.55.069;

(6) for the recovery o f the possession o f prem ises in the m anner 

p rov ided  under AS 09.45.070 - 09.45.160 when the value of the arrears and dam age 

to the property does not exceed $100,000 [$50,000];

(7) for the foreclosure o f a lien w hen the am ount in controversy  does 

n o t exceed  $100,000 [$50,000];

(8) for the recovery o f m oney or dam ages in m otor vehicle tort cases

w hen  the am ount claim ed exclusive o f costs, interest, and attorney fees does not

exceed  $100.000 [$50,000];

(9) over civil actions for taking utility service and for dam ages to or 

in terference w ith a utility line filed under AS 42.20.030;

(10) over cases involving protective orders for dom estic violence under 

A S 18.66.100 - 18.66.180.

* Sec. 21 . R ule 16.1(c), A laska Rules o f Civil Procedure, is am ended to read:

(c) M otion  to  S e t T r ia l a n d  C ertifica te . U nless o th e rw ise  o rd e re d  hv  th e

WORK DRAFT WORK DRAFT 0-LS0169VB
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c o u rt , a  [A] m otion to set trial may not be filed until a f te r  th e  m ee tin g  o f p a rtie s  

u n d e r  p a ra g r a p h  (n) o f th is ru le  has o c c u rre d  a n d  th e  sch ed u lin g  o r d e r  u n d e r  

R u le  16(b) has been  issued  [105 DAYS A FTER  SER V IC E O F T H E  SU M M O N S 

A N D  C O M PLA IN T]. A party seeking to obtain a trial date m ust serve and file a 

m otion to set trial together with a certificate, signed by counsel, stating:

(1) T hat the issues in the case have actually been jo ined ;

(2) That all parties have com pleted discovery or will have a reasonable 

opportunity  to do so w ithin the next 60 days;

(3) T hat the procedure for listing w itnesses and exhibits and providing 

exh ib it copies, as set forth in paragraph (d) o f this rule has been com pleted;

(4) W hether trial by ju ry  has been tim ely dem anded;

(5) The estimated num ber of days for the trial, including estimates for 

each p a rty ’s case and for ju ry  selection;

(6) The names, addresses and telephone num bers o f all attorneys and 

p ro  se parties who are responsible for the conduct o f the litigation;

(7) W hich, if any, statute or rule entitles the case to preference on the

trial calendar;

(8) That the parties have com plied w ith paragraph (k) o f this rule.

* Sec. 22. Rule 16.1(n), A laska Rules o f Civil Procedure, is repealed and reenacted to read:

(n) M eeting  o f P a rtie s . Except when otherw ise ordered, the parties shall, as 

soon  as practicable after the exchange o f initial d isclosures required under Rule 

26(a)(1) and in any event at least 14 days before a scheduling conference is held or 

a  scheduling  order is due under Rule 16(b), m eet to discuss the nature and basis o f

their claim s and defenses and the possibilities for a prom pt settlem ent or resolution o f

the case and to develop a proposed discovery plan. The attorneys o f  record and all 

unrepresen ted  parties that have appeared in the case are jo in tly  responsible for 

arranging and being present or represented at the meeting, for attem pting in good faith 

to agree on the proposed discoveiy plan, and for submitting to the court within 10 days 

after the m eeting a  written report outlining the proposed discovery plan. The proposed 

d iscovery  plan shall indicate the parties’ view s and proposals concerning

(1) what changes should be made in the tim ing or forms o f subsequent

-15-
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disclosures under the rules, including a statem ent as to when the d isclosures required 

under R ule 26(a) w ere mad 3;

(2) the subjects on which discover)' may be needed, w hen discovery  

should  be com pleted , and w hether discovery should be conducted in phases o r be 

lim ited to or focused upon particular issues;

(3) w hat changes should be m ade in the lim itations on discovery  

im posed under these rules and w hat o ther lim itations should be im posed;

(4) w hether a scheduling conference is unnecessary;

(5) w hether there will be d ispositive or partially d ispositive m otions 

filed in the case and w hether o ther deadlines should be set aside pending resolution o f 

the d ispositive or partially  dispositive m otions by the court; and

(6) any other orders that should be entered by the court under 

R ule 16(b) and (c).

* Sec. 23. R ule 41(a), A laska Rules o f Civil Procedure, is am ended by adding a new  

paragraph  to read:

(3) Settlem ent Inform ation. If a voluntary dism issal under this rule is 

the result o f  com prom ise or other settlem ent o f the parties, the parties shall subm it to 

the A laska Judicial Council the inform ation required under AS 09.68.130. A notice 

o f  d ism issal m ade under ( l) [a ]  o f this subsection m ust be accom panied by a 

certification signed by or on behalf o f the p lain tiff that the inform ation required under 

A S 09 .68 .130  has been subm itted to the A laska Judicial Council. A stipulation o f 

d ism issal m ade under (1 )[b] o f  \ i i s  subsection m ust be accom panied by such a 

certification  signed by or on behalf o f all parties who have appeared in the action. 

T he requ irem ents o f  this paragraph do not apply to the types o f  cases listed in 

AS 09.68.130(c).

* Sec. 24. R ule 68, A laska Rules o f Civil P rocedure, is repealed and reenacted to read: 

R u le  68. O ffe r  o f J u d g m e n t, (a) At any time m ore than 10 days before the 

trial begins, either the party m aking a claim  or the party defending against a claim  may 

serve  upon the adverse party an offer to allow  judgm ent to be entered in com plete 

sa tisfac tion  o f the c laim  for the m oney o r property or to the effect specified  in the 

offer, w ith  costs then accrued. The offer may not be revoked in the 10-day period

WORK DRAFT WORK DRAFT 0-LS0169VB
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follow ing service o f the offer. If, within 10 days after service o f the offer, the adverse

party  serves written notice that the offer is accepted, e ither party m ay then file the 

o ffer and notice o f acceptance together with proof o f service, and the clerk  shall enter 

judgm en t. An offer not accepted within 10 days is considered  w ithdraw n, and 

evidence of the offer is not admissible except in a proceeding to determ ine costs. The 

fact that an offer is m ade but not accepted does not preclude a subsequen t offer.

(b) If the judgm ent finally rendered by the court is not m ore favorable to the 

o fferee than the offer, the prejudgm ent interest accm ed up to the date judgm ent is 

en tered  shall be adjusted as follows:

(1) if the offeree is the party m aking the claim , the interest, rate will be 

reduced by the am ount specified in AS 09.30.065;

(2) if the offeree is the party defending against the claim , the interest 

rate will be increased by the am ount specified in AS 09.30.065.

(c) If  the judgm ent finally rendered by the court is not m ore favorable  to the 

offeree than the offer, the court’s aw ard o f attorney’s fees under R ule 82 shall be 

ad justed  as follows:

(1) if the offeree is the party m aking the claim , the court shall adjust 

its aw ard o f attorney’s fees to the offeree as follows:

(A) if the offer was served no latex ihan 30 days after both

parties m ade the disclosures required by Rule 26(a)(1), the a tto rney ’s fees

aw ard shall be reduced by 50 percent;

(B) if the offer was served more than 30 days after both parties 

m ade the d isclosures required by Rule 26(a)(1) bu t m ore than 90 days before 

the trial began, the attorney’s fees aw ard shall be reduced by 30 percent;

(C) if the offer was served 90 days o r less bu t m ore than 10

days before the trial began, the attorney’s fees aw ard shall be reduced by 20

percent;

(2) if the offeree is the party defending against the c la im , the court 

shall adjust its aw ard o f attorney’s fees to the offeror as follow s:

(A) if the offer was served no later than 30 days after both

parties m ade the disclosures required by Rule 26(a)(1), the a tto rney ’s fees
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aw ard shall be increased by 50 percent;

(B) if  the offer was served more than 30 days after both parties 

m ade the disclosures required by R ule 26(a)(1) but m ore than 90 days before 

the trial began, the a tto rney’s fees aw ard shall be increased by 30 percent;

(C) if  the offer was served 90 days or less but m ore than 10 

days before the trial began, the attorney’s fees award shall be increased by 20 

percent.

(d) W hen the liability o f one party to another has been determ ined by verdict, 

order, or judgm ent, but the am ount or extent of the liability rem a..is to be determ ined 

by fu rther proceedings, the party adjudged liable may make an offer o f judgm ent, 

w hich  shall have the sam e effect as an offer m ade 90 days or less but m ore than 10 

days before trial begins, if it is served not less than 10 days before the com m encem ent 

o f  hearings to determ ine the am ount or extent o f  liability.

* Sec. 25 . R ule 72.1(g), A laska R ules o f Civil Procedure, is am ended to read:

(g) D iscovery. Except by leave o f court, no discovery m ay be conducted until 

the report o f the panel has been filed o r until 60 davs a fte r  selection o f the  panel [80 

D A Y S H A V E ELA PSED  FROM  T H E D A TE T H E CASE IS A T  ISSUE], w hichever 

is first to occur, unless discovery is further stayed for good cause by order o f the court.

* Sec. 26 . R ule 95(b), A laska Rules o f Civil Procedure, is am ended to read:

(b) In addition to its authority  under (a) o f this rule and its pow er to punish 

fo r contem pt, a court m ay, after reasonable notice and an opportunity to show  cause 

to the contrary , and after hearing by the court, if  requested, im pose a fine not to 

exceed  $10,000.00 [$1,000.00] against any attorney who practices before it fo r failure 

to com ply  w ith these rules or any rules prom ulgated by the suprem e court.

* Sec. 27 . R ule 1(a)(1), D istrict C ourt Rules o f Civil Procedure is am ended to read:

(1) The procedure in civil actions and proceedings before district judges 

and m agistrates shall be governed by the rules governing the procedure in the superior 

court to the extent that such rules are applicable. H ow ever, un less o therw ise  ag reed  

bv  a ll p a rtie s  o r  p e rm itted  bv  o rd e r  o f  the  c o u rt in exceptional cases a n d  fo r good 

c a u se  sh o w n , d iscovery  shall he  lim ited  to  the  d isc losu res re o u ire d  u n d e r  C ivil 

R u le  26 (a) a n d  to  th e  tak in g  hv  e ach  p a r ty  o f  th e  dep o sitio n  o f one o r  m o re

CSSB 15(JUD) -18-
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o p p o s in g  p a r t ie s  a n d  o f one ad d itio n a l person  w ho is n o t a  p a rty .

* Sec. 28 . Rule 4, D istrict Court Rules o f Civil Procedure, is am ended by adding a new 

subsection  to read:

(b) U nless otherw ise perm itted by order of the court in exceptional cases and 

for good  cause show n, all parties shall file a m em orandum  to set the case for trial, as 

set ou t in Civil Rule 40(b), no later than 180 days after service o f  the com plaint on all 

parties to the case. The parties shall subm it a jo in t m em orandum  to set the case for 

tria l, w hich m ay state their separate positions if  they do not agree concern ing  the 

inform ation or estim ates to be provided in the m em orandum . T he court shall set the 

trial to com m ence on a date not less than 30 and not more than 90 days after the filing 

o f the  m em orandum  to set the case for trial, unless a continuance is granted by the 

co u rt under C ivil Rule 40(e).

* S ec . 29 . R ule 511, A laska Rules o f Appellate Procedure, is am ended by adding a new 

subsection  to read:

(e) S e ttle m e n t In fo rm a tio n . I f  a dismissal under (a) o r (b) o f this rule is the 

resu lt o f  com prom ise or other settlem ent between the parties, the parties shall subm it 

to the A laska Judicial Council the information required under AS 09.68.130. A 

d ism issal by- agreem ent under (a) of this rule m ust be accom panied by a certification 

s igned  by the attorneys o f record for all parties that the inform ation required  under 

AS 09.68.130 has been subm itted to the Alaska Judicial Council. A dism issal by the 

ap p e llan t o r petitioner m ade under (b) o f this rule m ust be accom panied  by such a 

certifica tion  signed by the appellan t’s or petitioner’s attorney o f record. The 

requ irem ents o f this subsection do not apply to the types o f  cases listed  in 

AS 09.68 .130(c).

* S ec. 30 . AS 08.64.326(a)(12); AS 08.68.270(10); AS 09.55.536, 09 .55.560(2), and 

09 .55 .560(3) are repealed.

* Sec . 31 . Rules 16.l(k )(4 ) and 72.1, A laska Rules o f Civil P rocedure, arc repealed.

* S ec. 32 . AS 09 .17.020(a), (c), (d), and (e), as repealed and reenacted by sec. 7 o f  this 

A ct, have the  effect o f am ending

(1) Rule 49, A laska Rules of Civil Procedure, by requiring the ju ry  to conduct 

a separa te  proceed ing  fo r the determ ination o f a punitive dam ages aw ard  after it has
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determ ined  that punitive dam ages are allow ed in a case; and

(2) Rule 26(b) and (d), A laska Rules o f Civil Procedure, by affecting the 

scope, lim its, tim ing, and sequence o f discovery allow ed in a case.

* S ec . 33 . AS 09.30.065, as am ended by sec. 9 o f this Act, has the effect o f am ending 

R ule  68, A laska Rules o f Civil Procedure, by altering the m anner in which in terest under 

AS 09 .30 .070  is adjusted under AS 09.30.065 when a judgm ent is not m ore favorable to the 

o fferee than the offer.

* Sec . 34. AS 09.43.310 * 09.43.390, as enacted by sec. 12 o f this Act, has the effect o f 

am end ing  R ule 100, A laska Rules of Civil Procedure, by m aking the m ediation process 

m andato ry  for certain civil cases in the superior court, Third Judicial D istrict, and by 

exp an d in g  the scope o f the rule to include other form s o f alternative dispute resolution in 

add ition  to m ediation.

* S ec. 35. AS 09 .55 .535(0 , as enacted in sec. 15 o f this Act, has the effect o f am ending 

R ule 79(b), A laska Rule o f  Civil Procedure, by allow ing the aw ard o f  actual costs in certain 

actions.

* Sec . 36 . AS 09 .55 .535(0 , as enacted in sec. 15 o f  this Act, has the effect o f am ending 

R ule 82(b), A laska Rule o f Civil Procedure, by allow ing the award o f actual attorney fees in 

certain  actions.

* Sec. 37. APPLICA BILITY , (a) Sections 1, 9, 15, 20 - 22, 24 - 28, 30, and 31 o f  this 

A ct app ly  to all civil actions filed on or after the effective date o f those sections.

(b) Sections 3 - 8 ,  10, 11, 13, 16, and 19 o f this A ct apply ro all causes o f action 

accru ing  on o r after the effective date of those sections.

(c) Section 12 of this A ct applies only to those civil actions covered by the p ilot 

p rogram  for alternative dispute resolution established under the provisions o f AS 09.43.310 -

09 .43 .390 , as enacted by sec. 11 o f  this Act, filed on o r after January 1, 1998.

(d) Sections 17, 23, and 29 o f this A ct apply only to all voluntary dism issals o f civil 

actions filed w ith the state court on or after January  1, 1998.

(e) Section 18 of this Act applies to all insurers doing business in this state on or after 

the effec tive  date o f that section.

* S ec . 38. SEV ERA BILITY . Under AS 01.10.030, if any provision o f  this A ct or the 

application  o f  a  provision o f this Act to any person or circum stance is held invalid , the

WORK DRAFT WORK DRAFT 0-LS0169VB
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rem ainder o f this A ct and the application to o ther persons shall not be affected.

* Sec. 39. R E V ISO R ’S INSTRUCTIO N. D ue to the addition of AS 09.43.310 - 09.43.390 

in sec. 12 o f this A ct, in AS 21.89.100(d), the revisor o f statu tes shall substitu te 

"AS 09 .43 .010  - 09 .43.220" for "AS 09.43."

* S ec . 40. (a) AS 09.17.020(a), (c), (d), and (e), as repealed and reenacted by sec. 7 o f  

this A ct, take effect only if sec. 32 o f this A ct receives the tw o-thirds m ajority  vote o f  each 

house required  by art. IV, sec. 15, C onstitution o f the State o f Alaska.

(b) AS 09.43.310 - 09.43.390, as enacted by sec. 12 o f this Act, takes effect only if 

sec. 34  o f  this A ct receives the tw o-thirds m ajority vote o f each house required  by art. IV, 

sec. 15, C onstitution o f the State o f Alaska.

(c) T he  am endm ents or the repeal o f the following court rules takes effect only if all 

am endm en ts and the repeal listed in this subsection receive the tw o-thirds m ajority  vote o f 

each  house  required  by art. IV, sec. 15, C onstitution o f  the State o f A laska:

(1) Rule 16.1(c), A laska Rules o f Civil Procedure, as am ended by sec. 21 o f 

this A ct;

(2) R ule 16.l(n ), A laska Rules o f Civil Procedure, as am ended by sec. 22 o f 

this A ct;

(3) Rule 16.1(k)(4), A laska Rules o f Civil Procedure, repealed by sec. 31 o f 

this Act.

(d) AS 09.68.130, as enacted by sec. 17 o f this Act, takes effect only if secs. 23 and 

29 both receive the tw o-thirds m ajority vote o f each house required by art. IV , sec. 15, 

C onstitu tion o f  the S tate o f A laska.

* S ec . 41 . Sections 17, 23, and 29 o f this A ct take effect January 1, 1998.

* S ec . 42. E xcep t t > provided in sec. 41 o f this A ct, this A ct takes effect im m ediately 

rn d er A S 01.10.070(c).

0-LS0169VB
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LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  M arch 12, 1997

S U B JE C T : C ivil actions - (C SSB  15(JU D))

T O : Senator R obin  T aylor
Attn: Laura

F R O M : M ichael F. Ford
L egislative C ounsel

T he am endm ents you requested are attached. A s to am endm ents B. 1, B.3, B.4, B .5, and B.6 
there exists a constitutional problem . Specifically, the inclusion o f  these am endm ents w ould 
v io late  A rticle  II, section  13, o f  the A laska C onstitu tion , w hich  requires that each  bill be 
co n fin ed  to one subject. T hese am endm ents are an effort to change p rovisions o f  law  
relating to insurance and interest rates applicable to contracts and loans. It has consisten tly  
been the position o f  our office that "civil actions" constitutes a  subject that does not include 
insurance or interest rates app licab le  to contracts and loans. G iven the tim e constra in ts, we 
have not am ended other sections o f  law  affected by am endm ent B.6. Those sections should  
be rev iew ed before am endm ent B .6 is adopted by the com m ittee.

P lease con tact me i f  you have further questions.

M F F :jd r 
97-169 .jd r

A ttachm ents
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A M E N D M E N T

O F F E R E D  IN  T H E SE N A T E

TO : D raft CSSB 15(JUD) ("B" V ersion, D ated 3/11/97)

0-LS0169\B.l
; Ford

3/12/97

1 Page 1, line 1, fo llow ing "ac tions;":

2 Insert "re la ting  to  u n in su re d  a n d  u n d e rin su re d  m o to r vehicle in su ra n c e  a n d  b o n d s;"

3 Page 14, fo llow ing  line 29:

4  Insert a new bill section to read:

5 " * S e c . 21. AS 28.22 .201(a) is am ended to read:

6 'a )  T he uninsured and underinsured  m otorists coverage requ ired  under this

7  chap ter

8 (1) a pplies [DOES NOT APPLY] to bodily  injury, sickness, d isease, or

9 d ea th  o f  an insured o r dam age to  o r destruction o f property  o f  an insured even  if

10 [UNTIL] the lim its o f  liability  bonds and policies that apply have n e t  been used up  by

11 paym ents o r judgm en ts  o r settlem ents; how ever, the  in s u re r  sh a ll, in  each  in s ta n c e .

12 receive a  c re d it  a g a in s t th e  in s u re d 's  to ta l  d am ag es  f o r  a m o u n ts  a c tu a lly  rece iv ed

13 b v  th e  in su re d  fo r  c o v e red  c la im s fro m  o th e r  sou rces, in c lu d in g  lia b ility  b o n d s .

14 o th e r  in su ra n c e  po lic ies, ju d g m e n ts , o r  se ttlem en ts ;

15 (2) m ust be a sing le com bined coverage; and

16 (3) m ay be rejected by the insured in w riting; if  the insured has rejected

17 u n in su re d  o r underinsured coverage, the coverage m ay not be included in a

18 supplem ental, renew al, o r  replacem ent policy unless the insured subsequently  requests

19 un insured  o r underinsured  coverage in writing."

20  P age 19, fo llow ing  line 26:

21 Insert a  new  bill section to read:

22  "* S ec . 32. AS 28.20 .445(c), 28 .20 .445(h); AS 28.22.211; and AS 2 8 .4 0 .100(a)(22) are

23 repealed ."

-1-
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1 Page 20, line 19:

2 D ele te  "20 - 22, 2 4 - 2 8 ,  30, and 31"

3 Insert "20, 22 , 23, 25 - 29, 31, and 33"

4  Page 20, line 26:

5 D ele te  "23, and  29"

6 Insert "24, and 30"

7 P age 21, line 6:

8 D elete "sec. 32"

9 Insert "sec. 34"

10 P age 21 , line 9:

11 D elete  "sec. 34"

12 Insert "sec. 36"

13 Page 21 , line  14:

14 D ele te  "sec. 21"

15 Insert "sec. 22"

16 P age 21, line 16:

17 D ele te  "sec. 22"

18 Insert "sec. 23"

19 P age 21, line  18:

20 D ele te  "sec. 31"

21 Insert "sec. 33"

22 P age 21, lines 20  - 21:

23 D elete  "secs. 23 and 29"

24 Insert "secs. 24 and 30"

-2-
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Page 13, fo llow ing  line 17:

In sert a new  bill section  to read:

"* S ec . 19. AS 21.36  is am ended by adding a new  section to read:

Sec. 21 .36.128. C ivil ac tio n  f o r  c la im  se ttle m e n t p ra c tic e s , (a) A  person 

w ho  alleges a  vio lation o f  AS 21.36.125 o r a violation o f  a trade practice o r claim  

se ttlem en t regulation  adopted  by the d irec to r m ay bring a  civil action fo r dam ages. 

N o tw ith stand ing  any o ther provision o f  law , a person bringing an action under this 

section m ay not be required to prove that the violation occurred with a frequency that 

ind icates a  general business practice.

(b) B efore filing  a civil action under (a) o f this section, the person filing  the 

ac tion  shall give at least 60 days w ritten notice to the person w ho com m itted  the 

v io lation . N otice requ ired  under this subsection m ust include

(1) a  copy  o f  the statute o r regulation that the person is claim ed to

have violated;

(2) the facts and circum stances g iving rise to the violation;

(3) the nam e o f any individual involved in the violation;

(4) reference  to  any policy that is relevant to  the v iolation; this 

parag raph  does not apply  if  the person bringing the civil action is a  third party 

c la im an t unless the in su rer has provided the person bringing the civil action w ith a 

copy  o f  the policy; and

(5) a  sta tem ent that ihe notice is given in com pliance w ith this

subsection .

(c) If, w ithin 60 days after notice required under (b) o f this section is received 

by the insurer, the insurer pays the dam ages claim ed by the person, bringing the action 

o r co rrec ts  the settlem ent practice g iving rise to the action, a  person m ay not bring

0-LS0169VB.2
Ford

3/12/97

A M E N D M E N T

O FFER ED  IN TH E SENATE

TO: Draft CSSB 15(JUD) ("B" Version)
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an action under (a) o f this section.

(d) If an insurer receives a notice described under (b) o f  this section o r settles 

an alleged violation as provided under (c) o f  this section, the insurer shall provide a 

copy  o f  the notice to the director or notify the d irecto r o f  the settlem ent w ithin 30 

days after receiving the notice or settling the m atter.

(e) U pon m ailing or delivering the notice requ ired  under (b) o f  this section, 

the applicable tim e lim it for com m encing an action under (a) o f this section shall be 

to lled  for 65 days.

(f) I f  the person filing an action under (a) o f  this section is a prevailing party, 

the person  m ay recover

(1) costs and reasonable attorney fees; and

(2) dam ages that are foreseeable as a result o f  the violation, including 

dam ages in excess o f applicable insurance policy  lim its.

(g) N otw ithstanding any other provision o f  law , a  person filing an action 

under (a) o f  this section may recover punitive dam ages if  the act o r om ission  giving 

rise  to  the violation is

(1) w ilful, w anton, or m alicious; o r

(2) in reckless disregard o f the rights o f  the person filing the civil

action.

(h) The rights provided under this section are in addition to o ther rights 

p rov ided  by law."

R enum ber the fo llow ing bill sections accordingly.

P age 20, line  19:

D ele te  "20 - 22, 24 - 28, 30, and 31”

Insert "21 - 23, 25 - 29, 31, and 32"

Page 20 , line 21:

D ele te  "and 19"

Insert "19, and 20"

0-LS0169\B.2
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1 P age 20, line 26:

2 D ele te  "23, and 29"

3 Insert "24, and  30"

4 Page 21, line 6:

5 D ele te  "sec. 32"

6 Insert "sec. 33"

7 Page 21 , line 9:

8 D ele te  "sec. 34"

9 Insert "sec. 35"

10 P age 21 , line 14:

11 D ele te  "sec. 21"

12 Insert "sec. 22"

13 Page 21, line 16:

14 D ele te  "sec. 22"

15 Insert "sec. 23"

16 P age 21, line 18:

17 D ele te  "sec. 31"

18 In sert "sec. 32"

19 P age 21, lines 20  - 21:

20  D ele te  "secs. 23 and 29"

21 In sert "secs. 24  and 30"

22 P age 21 , line 23:

23 D ele te  "23, and 29"

24  Insert "24, and 30"

-3-
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1 Page 21 , line 24:

2 D e le te  "sec. 41"

3 Insert "sec. 42"
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Ford

3/12/97

1 Page 1, line 1, follow ing "actions;":

2 Insert "relating to motor vehicle liability insurance;"

3 P age 14, fo llow ing line 29:

4  Insert a  new  bill section to read:

5 "* Sec. 21 . AS 28.22 is am ended by adding a  new section to read:

6 Sec. 28.22.150. Required medical payment policy provision, (a) I f  the

7 in su rance  carrier denies coverage fo r a claim  for m edical trea tm ent by the insured

8 u nder a m otor vehicle liability  policy that contains m edical coverage and the c la im

9 is later determ ined to be covered under the policy, the insurance carrier shall pay the

10 in su red ’s

11 (1) actual costs, plus interest from  the date the claim  is received by the

12 insurer; and

13 (2) actual attorney fees o r an am ount equal to  50  percen t o f  the

14 d ispu ted  claim , w hichever is greater; actual attorney fees aw arded  under this

15 paragraph  m ay not exceed $250 per hour o f  w ork perform ed."

16 R en u m b er the fo llow ing bill sections accordingly.

17 P age 20, fo llow ing  line 18:

18 Insert a new bill section to read:

19 "* Sec. 38. AS 28.22.150(2), enacted by sec. 21 o f th is Act, am ends R ule 82(b), A laska

20  Rules o f  Civil Procedure, by providing for attorney fee awards in certain cases that m ay differ

21 from  those aw arded  under Rule 82(b)."

A M E N D M E N T

O FFERED IN THE SENATE

TO: D raft CSSB 15(JUD) ("B" Version)

-1-
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Elenum ber the fo llow ing  bill sections accordingly.

Page 20, line  19:

D ele te  "20 - 22, 24 - 28, 30, and 31"

Insert "20, 22, 23, 25 - 29, 31, and 32"

P age 20, line 21:

D ele te  "and 19"

In sert "19, and 21"

P age  20, line 26:

D ele te  "23, and 29"

In sert "24, and 30"

P age  21, line  6:

D ele te  "sec. 32"

In sert "sec. 33"

P age 21, line  9:

D ele te  "sec. 34"

In sert "sec. 35"

Page 21, line  14:

D ele te  "sec. 21"

In sert "sec. 22"

Page 21, line  16:

D ele te  "sec. 22"

In sert "sec. 23"

Page 21, line  18:

D ele te  "sec. 31"

0-LS0169\B.3
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3/12/97

AJVLEND-M E .K I

1 Page 1, line 1, fo llow ing "ac tions;":

2 Insert " re la tin g  to  w o rk e rs ' c o m p en sa tio n  in su ra n c e ;"

O FFERED  IN THE SENATE

TO: Draft CSSB I5(JUD) ("B" Version)

Page 14, fo llow ing  line 29:

Insert new  bill sections to read:

"* S ec . 21 . AS 23.30.015(e) is am ended to read:

(e) E x c e p t fo r  a c tu aL co sts  a n d  a tto rn e y  fees, a n  e m p lo y e r sh a ll d is t r ib u te  

to  the  em ployee a ll.am o u n ts  recQYere<Lunder.a th ird -p a r tv  assignm en t if  a  v io la tio n  

o f  a n  a p p lic a b le  p ro v is io n  o f  law  o r  c o n tra c tu a l  p ro v is io n  re la tin g  to  em p loyee  

s a fe tv _ w a s  _a s u b s ta n t ia l  fa c to r  in c a u s in g , th e  em p lo y ee 's  in ju ry  fo r  w h ich  

com pensa tion  w as paid . In  all o th e r  cases an  [AN] am ount recovered by the em ployer 

under an assignment, w hether by action o r com prom ise, shall be d istribu ted  as follow s: 

(1) the em ployer shall retain an am ount equal to

(A) the expenses incurred by the em ployer in respect to the action 

or com prom ise, including a reasonable attorney fee determ ined  by the board;

(B ) the cost o f all benefits actually  furn ished  by the em ployer 

under this chapter;

(C ) all am ounts paid as com pensation  and second-in jury  fund

paym ents;

(D ) the present value o f  all am ounts payable later as 

com pensation (present value to be com puted  from  a schedule prepared by the 

board), and the present value of the cost o f all benefits to be furnished later under 

AS 2 3 .30 .095  (as estim ated  by the board), the am ounts so  com puted  and 

estimated to be retained by the em ployer as a trust fund to pay com pensation  and 

the cost o f benefits as they becom e due and to pay any finally rem aining excess

-1
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1 sum  to the person en titled  to com pensation or to the rep resen ta tive ; and

2 (2 ) the em ployer shall pay any excess to the person  en titled  to

3 com pensa tion  o r to the representative o f  that person.

4 * S ec. 22 . AS 23 .30 .015(g) is am ended  to read:

5 (g) A iLam Q U Jils. re c o v e re d  bv  an  em ployee  o r  a r e p re s e n ta tiv e  o f  an

6 emplo.YeeJrg m  a  th ir d  p a r ty  sh a ll be  re ta in e d  by th e  em p lo yee i f  a  v io la tio n  o f  an

7 aPDJka.ble.p roy ision  o f la \v  o r  co n tra c tu a l provision re la ting  to  e m p lo y ee  sa fe ty  w as

8 a a i f e t a n t i a l  fa c to r- in .c a u s in g .th e  em plovee!s in iu rv  fo r  w h ich  c o m p e n sa tio n  w as

9 p a id . In  all o th e r  cases, if [IF] the em ployee or the em ployee's represen ta tive  recovers

10 dam ages from  the third person, the em ployee or representative shall p rom p tly  pay  to the

11 em ployer the total am ounts paid  by the em ployer under (eK D fA ) - (C ) [(e)(1 )(A ), (B),

12 A N D  (C)] o f  this section, insofar as the recovery is sufficien t afte r deducting  all

13 litigation  costs and expenses. A ny excess recovery by the em p loyee  o r represen tative

14 shall be cred ited  against any am ount payable by the em ployer thereafter."

15 R enum ber the fo llow ing  bill sections accordingly .

16 Page 20 , line 19:

17 D ele te  "20 - 22, 24  - 28, 30, and 31"

18 In se rt "20, 23, 24, 26 - 30, 32, and 33"

19 Page 20, line 21:

20  D ele te  "and 19"

21 In se rt "19, 21, and 22"

22 Page 20 , line 26:

23 D ele te  "23, and  29"

24 In sert "25, and 31"

25 Page 21 , line 6:

26 D ele te  "sec. 32"

27 Insert "sec. 34"

•2-



1 Page 21, line 9:

2 D ele te  "sec. 34"

3 Insert "sec. 36"

4 Page 21 , line 14:

5 D ele te  "sec. 21"

6 In se rt "sec. 23"

7 Page 21, line  16:

8 D ele te  "sec. 22"

9 In sert "sec. 24"

10 Page 21, line 18:

11 D ele te  "sec. 31"

12 In se rt "sec. 33"

13 P age 21, lines 20  - 21:

14 D ele te  "secs. 23 and 29"

15 In se rt "secs. 25 and 31"

16 Page 21, line  23:

17 D ele te  "23, and 29"

18 In se rt ”25 , and 31"

0-LS0169\B.4

19 Page 21, line 24:

20 D ele te  "sec. 41"

21 In se rt "sec. 43"
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3/12/97

AJME N D M E N T

1 Page 1, line  1, fo llow ing  "actions;":

2 In se rt "relating to insurance premium rates;"

3 Page 13, fo llow ing  line 17:

4  In se rt a  new  bill section to read:

5 "* S ec . 19 . A S 21.39.040 is am ended by adding new subsections to read:

6 (1) Notwithstanding the other provisions o f this section, a  rate filing  that im poses

7  a  h ig h e r  prem ium  rate m ay not take effect until a fter the d irec to r conducts a public

8 hearing  on the proposed  rate increase. T he d irecto r shall p rov ide notice o f  the hearing

9 re q u ire d  under this subsection by publication in a t least one new spaper o f  general

10 circulation and by publication in the periodical published by the A laska B ar A ssociation.

11 N o tice  m ust be published at least 60 days prior to the scheduled  hearing, m ust contain

12 the date, place, and time o f the hearing, and shall sum m arize the rate filing  request. T he

13 director m ay require the insurer filing the rate increase to pay the costs o f  conducting  the

14 hearing .

15 (m ) U pon request, the d irector shall allow  a person to  intervene in the rate

16 re v ie w  process. T he director m ay o rder d iscovery as allow ed under A laska Rules o f

17 C iv il P rocedure. A  hearing required  under (1) o f  this section m ay not occur until

18 d isco v ery  is com plete.

19 (n) The director shall disapprove a rate filing that imposes a  h igher prem ium  rate

20 if  the director determines that the rate filing is not in the public  interest. The burden o f

21 p ro o f  tha t a rate filing  is in the public interest rests w ith the insurer w ho files the rate.

22 I f  the rate filing results in the insurer earning a rate o f  return that equals or exceeds the

23 p re judgm en t in terest rate under AS 09.30.070(a), the rate filing  shall be p resum ed not

24 to  be in the public interest.

O FFER ED  IN  TH E SENATE

TO : D raft CSSB 15(JUD )("B" Version)
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(o) A  person who intervenes in a rate proceeding  under (m ) o f  this section  shall 

be considered  a  public  in terest litigant. I f  the in tervenor is successfu l in opposing  the 

ra te  increase, the in tervenor shall receive actual reasonable a tto rney  fees and costs 

in cu rred  in the rate p roceed ing  from  the insurer. I f  the in su rer is g ran ted  the rate  

increase and the director determ ines that the efforts o f the in tervenor w ere in good  faith, 

not frivolous, o r substan tia lly  advanced the public  interest, the in tervenor shall receive 

actual reasonable  attorney  fees and costs incurred in the rate proceeding ."

R enum ber the fo llow ing bill sections accordingly.

Page 20, fo llow ing  line 18:

Insert a new  bill section to  read:

"* S ec . 38 . R E Q U IR E D  IN SU R A N C E  R A TE R E D U C T IO N . E x cep t fo r w et m arine

insurance rates, all insurance rates filed with the d ivision o f insurance shall be  reduced  by 10

percen t from  those filed  on January  1, 1997."

R enum ber the fo llow ing  bill sections accordingly.

Page 20, line 19:

D ele te  "20 - 22 , 24 - 28, 30, and 31"

Insert "21 - 23, 25 - 29 , 31, and  32"

Page 20, line 21:

D ele te  "19"

Insert "20"

Page 20, line 26:

D ele te  "23, and  29"

Insert "24, and 30"

Page 21, line  6:

D ele te  "sec. 32"
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A M E N P. M E N T

P age 1, line  1, fo llow ing  "ac tions;":

Insert "relating to interest in a contract or loan;"

P age 14, fo llow ing  line 29:

In se rt a new  bill section to read:

"* S ec . 21 . AS 45 .45 .010(b) is am ended to read:

(b) Interest may not be charged by express agreem ent o f  the parties in a contract 

o r  loan  com m itm en t that is m ore than five percentage points above the annual rate 

charged m em ber banks for advances by the 12th Federal R eserve D istrict on the day on 

w h ich  the contract o r loan com m itm ent is m ade. A  con tract o r loan com m itm ent in 

which the p rincipal am ount exceeds $250.000 [$25,000] is exem pt from  the lim itation 

o f  th is subsection ."

R en u m b er the fo llow ing bill sections accordingly.

Page 20 , line  19:

D ele te  "20 - 2 2 ,2 4  - 28, 30, and 31"

In se rt "20, 22, 23, 25 - 29, 31, and 32"

P age 20, line  26:

D ele te  "23, and 29"

In se rt "24, and 30"

P age 21 , lin e  6:

D ele te  "32"

0-LS0169\B.6
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Page 21, line  9:

D ele te  "34"

In sert "35"

P age  21, line  14:

D ele te  "21"

Insert "22"

Page 21, line  16:

D ele te  "22"

In sert "23"

P age 21, line  18:

D ele te  "31"

In sert "32"

Page 21, lines 20 - 21:

D e le te  "secs. 23 and 29" 

In sert "secs. 24 and  30"

P age 21 , line  23:

D ele te  "23, and 29" 

In sert "24, and 30"

P age 21, line  24:

D ele te  "41"

In sert "42"

Insert "33"

-2-
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1 Page 12, fo llow ing  line 27:

2 Insert a new  bill section to read:

3 "* S ec . 18. AS 18.80 is am ended by adding a new  section to read:

4  Sec. 18.80.225. P u n itiv e  d am a g e s  fo r  un law fu l e m p lo y m en t p rac tic e s . (a)

5 In an action against an em ployer to recover dam ages for an unlaw ful em ploym ent

6 practice prohibited by AS 18.80.220, the am ount o f punitive dam ages aw arded by the

7 cou rt or ju ry  m ay not exceed

8 (1) $50,000 if the em ployer has less than 101 em ployees;

9 (2) $100,000 if  the em ployer has m ore than 100 but less than 201

10 em ployees;

11 (3) $200,000 if the em ployer has m ore than 200 but less than 501

12 em ployees;

13 (4) $300,000 if  the em ployer has m ore than 500 em ployees.

14 (b) This section m ay not be construed to allow an aw ard o f  punitive dam ages

15 against the state.

16 (c) In this section, "em ployees" m eans persons em ployed in each o f  20  o r

17 m ore calendar w eeks in the current o r preceding calendar year."

18 R enum ber the fo llow ing bill sections accordingly.

19 Page 20, line 19:

20  D ele te  "20 - 22, 24 - 28, 30, and 31"

21 Insert "21 - 23, 25 - 29, 31. and 32"

22 Page 20 , line 21:

A M E N D M E N T

O FFERED  IN THE SENATE

TO: CSSB 15(JUD) ("B" Version, Dated 3/11/97)

-1-



1 D ele te  "and 19"

2 Insert "18, and 20"

0-LS0169\B.7

3 Page 20, line 26:

4  D elete  "23, and 29"

5 Insert "24, and 30"

6 Page 20, line 28:

7 D ele te  "18"

8 Insert "19"

9 P age 21, line 6:

10 D ele te  "32"

11 Insert "33"

12 P age 21, line 9:

13 D ele te  "34"

14 Insert "35"

15 Page 21, line 14:

16 D ele te  "21"

17 Insert "22"

18 Page 21, line 16:

19 D ele te  "22"

20 Insert "23"

21 Page 21, line 18:

22 D ele te  "31"

23 Insert "32"

24 Page 21, lines 20 - 21:
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Sen. Johnny Ellis

Sen. Robin Taylor, Chair 
Sen. Drue Pearce,Vice Chair State Capitol 

Juneau, AK  99801-1182 
(907)465-3717 
Fax: (907) 465-3922

Senate Judiciary Committee

SPONSOR STATEMENT
for

CSSB15 (JUD)

This bill addresses the widely held public perception that there are imbalances in the 
civil justice system. In 1996 an Advisory Task Force on Civil Justice Reform composed 
of a diverse group of Alaskans representing business, the judiciary, and the public 
studied available data and made recommendations. This bill embodies those 
recommendations and includes:

• structured caps on punitive damages
• clarification of liability for intentional acts
• shorter statutes of limitation
• an alternative dispute resolution process
• market rate of interest on judgments and provisions to encourage offers of

judgment
• increased fines for litigation misconduct by attorneys
• collection of more detailed information on insurance premiums

The proposed Judiciary Committee substitute for SB 15 addresses these perceived 
problems. Additionally, CSSB 15 (JUD) addresses real problems with insurance 
industry claims practices and returns to the public some small measure of benefit in 
exchange fo r the rights that have been given up through changes in Alaska law 
during the last decade. Some of those changes would:

• make certain that Alaskans have access to all the insurance coverage for which 
they have paid

• make sure that hyper-technical insurance exclusions are not used to force 
needless litigation while depriving Alaskans of insurance protection for which they 
have paid

• provide Alaskan insurance consumers with an affordable dispute resolution 
process where their claims for medical payments are wrongfully denied

• make insurance companies accountable when they wrongfully deny claims
• make employers accountable when their failure to follow safety practices cause 

in jury
• roll back insurance rates
• reduce interest rates chargeable by lending institutions

This bill gives Alaskans something in return for the rights that have been taken in 
recent years. It strikes a better balance than other legislative proposals between the 
interests of the individual and the perceived need to foster economic development 
through changes in the civil justice system.
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FAX  ( 907)  274-6201

M arch 7, 1997

Senator R ob in  L. T ay lor 
State C apito l 
Juneau, A K  99801-1182

Re: V arious T ort and Insurance Law  R eform s

D ear S enator Taylor:

P lease g ive m e a  call a fter you have had a  chance to rev iew  this m aterial. I enclose draft 
leg isla tion  th a t w ould:

1) c larify  tha t U M /U IM  coverage is excess and stackable thus elim inating am biguity  in prior 
legislative enactm ents and e lim inating  a cose currently  pending  before the S tate Suprem e Court,

2) a lte r the trigger o f  U IM  coverage to e lim inate  needless and w asteful law  suits to ob tain  every 
nickel o f  th ird  party  benefits w hile g iving first party carriers every  nickel o f  cred it that they  are 
en titled  to,

3) prov ide m edical pay coverage cla im ants w ith  a fighting chance to litigate valid  grievances,

4) estab lish  a  sta tu tory  bad faith c la im s handling cause o f  action,

5) e lim inate  the  carrier/em ployer’s w orker’s com pensation  lien w here the em ployer’s v io lation  
o f  safety  regu lations substan tially  con tribu ted  to p la in tif fs  injury,

6) roll back  rates, and

7) a lte r the usury  statute.

I am  express m ailing  a com puter d isk  to you  with my drafts upon it (deleted  language has been 
crossed  through. T hat w as done m anually . The cross-outs w ill thus not appear on the disk).

PUBLIC COMMENT



Senator R obin  L. T aylor 
M arch 7, 1997 
Page 2

Please call m e once you have had a chance to look at these proposals. Best regards.

V ery tru ly  yours, 

LA W

Enclosures

cc: Jan B ouch
K ent D aw son  w / enclosures



[C L A R IF IC A T IO N  T H A T  U M /U IM  C O V E R A G E  IS  E X C E S S  A N D  S T A C K A B L E ]

S e c .______________ A S 28.20.445 (h) is repealed.

S e c .______________ A S 28.22.211 is repealed.

S e c .______________ A S 28.40.100 (a)(22) is repealed.

P U R P O S E

C larify  ex isting  law  that underinsured and uninsured m otorist coverage, w hile not in tended to 
provide a c la im an t w ith  a w indfall o r double recovery, is tru ly  excess to any o ther form  or type 
o f  availab le  com pensation . A n underinsured  o r uninsured m otorist carrier, w hile entitled  to a 
cred it aga in st c la im an t’s total dam ages for any am ounts recovered under any o ther applicable 
coverage o r by w ay  o f  paym ent d irectly  from  the uninsured  or underinsured driver, is not entitled 
to a  reduction  in its stated  U M /U IM  lim it for such paym ents. This clarification  should  resolve 
pending  litiga tion  over this topic before the Suprem e C ourt o f  the S tate o f  A laska and expedite 
the reso lu tion  o f  countless pending  claim s.

S e c .______________ AS 28.20.445 (c) is am ended to delete the fo llow ing language:

(c) If -a -person is en titled  to uninsured -o r -unde rinsured m otorist 
coverage under-m ore than-o ne cove rage-w he n-tw o -or-m ore-vehicle s 
are insured under o n e -policy-,-tho-m axim um -am ount-p ayab lo -m ay 
not excced thc-h ighcs t lim it o f  any one co v c rage-under-the -po lioy .
I f  a  p erson is en titled as a  nam e d insured-to-uninsured -or 
undorinsurcd-m otoris t coverage under m o rc -than -o n e -m o to r-vehiGk) 
policy  issued by the sam e insure M h e-m ax im um  am ount-payable 
m ay  bc lim itcd-to  th e -h ighest lim it-of-any-onc-coveragc under the 

-polic ie s-.-

P U R P O S E

By deleting  the language above, c la im ants get access to all o f  the U M /U IM  insurance they have 
paid p rem ium s for.

(pu.r p o s e .



[A L T E R  T R IG G E R  O F U IM  C O V E R A G E ]

S e c .______________ AS 28.22.201 (a)(1) is am ended to read:

( l) -dees-not-apply applies to bodily  injury, sickness, disease, or 
death  o f  an insured o r dam age to o r destruction o f  property o f  an 
insured until-w hether o r not the lim its o f  liability  bonds and 
policies that apply have been used up by paym ents o r judgm en ts or 
settlem ents, provided how ever that the insurer shall, in each 
instance, receive a cred it against c la im ant’s total dam ages for the 
full am ount o f  the lim its o f  applicable liability  bonds and policies 
that apply as well as anv paym ents, judgm ents, o r settlem ents 
actually  received bv the c la im an t.

P U R P O S E

C urrently , U M /U IM  carriers force the court system  and the public  treasury  to bear the burden o f  
insulating those carriers from  exposure  because o f  the current w ording o f  A S 28.22.201 (a)(1). 
The fo llow ing  hypothetical illustrates the problem .

P la in tiff  has a  triable case for dam ages w ell in excess o f  defendan t’s nom inal policy  lim it 
o f  $50 ,000 .00 . P la in tif fs  case w ill be expensive to put on, potentially  risky, and w ill consum e 
m any days o f  court resources as well as im pose the burden o f  a ju ry  trial on  the ju ro rs  selected 
for the case.

B efore  trial p la in tiff  is o ffered $60,000.00, how ever the com putation  is based on a 
$45 ,000 .00  principal am ount plus add ition  o f  applicable in terest and Rule 82 attorneys fees.
Even though  p la in tiff  is offered over $60,000 .00  and even though p la in tiff  w ishes to accept this 
offer p la in tif f  cannot do so because the curren t statu te w ould  a llow  p la in tif fs  UIM  carrier to 
argue that th e  full extent o f  the underly ing  liability  policy has not been exhausted (as it w ould  be 
if  the base calcu lation  w ere $50 ,000 .00  plus interest and R ule 82 attorneys fees). Thus, in a 
situation  w here  both the defendant liability  carrier and p la in tiff  w ish  to settle  the case, and w here 
p la in tiff  w ou ld  gladly provide his U IM  carrier, to w hom  a  prem ium  has been paid for th is risk, 
w ith full c red it for all possible recoveries against the liability  policy (in th is hypothetical, that 
m ay be $65 o r $70,000.00 depending  on the facts), everyone goes to w ar a t great risk and 
expense. T h e  proposed am endm ent w ould  give the UIM  carrier every th ing  it is en titled  to (full 
credit, w hether received by p la in tiff  o r otherw ise, for the lim its p lus add-ons related  to 
underly ing liab ility  policies) w hile pu tting  p la in tiff  to his p ro o f  in the subsequent U IM  claim .

T here  are approxim ately  17 states a t this tim e that do not require that p la in tiff  litigate to  a 
ju d g m en t equal to o r exceeding the defendan t’s liability  policy before triggering  underinsured 
m otorist coverage. A laska’s curren t sta tu tory  schem e shou ld  be changed to avoid this w asteful 
procedure and  jo in  the grow ing num ber o f  states taking th is approach to th is problem .



[F A IR N E S S  IN  M P C  D IS P U T E  R E S O L U T IO N /C O V E R A G E S  N O T  T O  B E  O F F S E T  
W H E R E  S E P A R A T E  P R E M IU M S  A R E  PA ID ]

S e c .  A S 28 .22  is am ended by adding a new  section to read:

Sec. 28 .22.150. M ed ica l p a y m e n ts  co v e rag e  re q u ire m e n ts .
(a)W here an  autom obile liability policy  also provides m edical 
paym ents coverage, that coverage shall be in terpreted  as obligating 
the insurer, upon denial o f  a  m edical paym ent coverage claim , to pay 
the  m edical paym ent coverage cla im ant’s (1) actual costs, plus 
in terest thereon at the statu tory  rate. (2) actual attorneys fees, no t to 
exceed $250.00 per hour, or fees equal to 50%  o f  the disputed am ount 
aw arded  to the claim ant, w hichever is greater, as well as (3) all 
arbitration and/or court costs related to the proceeding where p lain tiff 
is determ ined  to  be the prevailing party  in the face o f  the  denial.
"Prevailing party" as used herein shall be defined as under R ule 82 o f  
the  A laska R ules o f  C ivil Procedure.

(b) W here a separate prem ium  is paid for m edical paym ents coverage, 
paym ents under that coverage shall not be offset o r deducted from  the 
lim its o f  uninsured or underinsured m otorist coverage o therw ise 
availab le to  the claim ant.

P U R P O S E

(a) M ajor au to  ea rners  are denying m edical paym ent claim s at an alarm ing frequency and  w ithout 
ju stifica tio n . T hese claim s, though devastating to the consum er, are too sm all to litigate and/or 
involve sum s ow ed to health care providers. Consum ers cannot pay an attorney by the hour to fight 
w rongful denials. A  successful challenge (assum ing a 1/3 contingency  fee) only so lves 2/3 o f  the 
consum er’s problem ! This provision  m akes the industry put its m oney w here its m outh  is.

(b) It is the in tent o f  this subsection that, where claim ant’s injuries and dam ages equal or exceed the 
com bined  to ta l o f  o therw ise available m edica' paym ents coverage and uninsured  o r underinsured  
m otorist coverage, the sum  o f  the lim its o f  those coverages be available to the claim ant. T his is fair 
because c la im an t has paid for the separate coverages w ith  separate prem ium s.



[C IV IL  R E M E D IE S  F O R  BA D  F A IT H  C L A IM S  3>

Sec. A S 21 .36  is am ended to add a  new  sectic

Sec. 21 .36 .126 . C iv il R e m e d y  (a) A ny person m ay bring a civil action against an  in su rer w u m  
such person  is dam aged by conduct described in A S 21.36.125 and/or 3AAC 26.010 et seq. N ot 
w ithstanding  the  prov isions o f  A S 21.36.125 and/or 3A A C  26.010 et seq. to  the contrary , a 
person pu rsu ing  a rem edy under th is section need not prove that the com plained o f  ac t or 
om ission w as com m itted  o r perform ed w ith such frequency as to indicate a general business 
practice.

(b) A s a  cond ition  p receden t to  bringing an action under this section, the insurer m ust have been
given 60 days w ritten  notice o f  the v iolation. The notice shall state w ith specificity  the fo llow ing
inform ation:

(1) T he specific  language o f  the statute o r regulations w hich the 
insurer allegedly  violated.

(2) T he facts and circum stances g iving rise to the violation.

(3) T he nam e o f  any individual involved in the violation.

(4) R eference to specific  policy  language that is relevant to the 
v io lation , i f  any. I f  the person  bringing the civil action is a third 
party  c la im ant, he shall not be required to reference the specific 
po licy  language i f  the insurer has not provided a copy o f  the policy 
to  the third party  c la im ant pursuant to  w ritten  request.

(5) A  sta tem ent that the notice is g iven in order to perfect the right 
to pursue the civil rem edy  authorized by this section.

(c) N o action  shall lie if, w ith in  60 days after filing notice, the dam ages are paid  o r the 
c ircum stances g iv ing  rise to the v io lation  are corrected.

(d) A n insured tha t is the recip ien t o f  a notice filed pursuant to this section shall report each  such 
notice to  the d irec to r d iv ision  o f  insurance, w ithin 30 days o f  receip t o f  the notice and shall, 
w ithin 30 days o f  the d isposition  o f  any claim  related to the notice, report that d isposition  to  the 
director.

(e) A ny app licab le  statu te o f  lim ita tions for an action under th is section shall be to lled  for a 
period o f  65 days by the m ailing  o f  the notice required by this section.



(f) U pon adverse ad judication  at trial or upon appeal, the insurer shall be liable for dam ages, 
together w ith  court costs and reasonable a tto rney ’s fees incurred by the  plaintiff. The dam ages 
recoverable pursuan t to  this section shall include those dam ages w hich are a  reasonably 
foreseeable resu lt o f  a  specified violation o f  the above statute and/or regulations and/or this 
section by the insurer and m ay include an aw ard o r judgm en t in an am ount that exceeds the 
policy lim its.

(g) N o pun itive  dam ages shall be aw arded  under this section unless the acts giving rise to the 
v io lation  are:

(1) w illful, w anton, o r m alicious; or

(2) in reckless disregard  o f  the rights o f  the com plain ing  party.

(h) T he civil rem edy specified in th is section is in addition to other rem edies and does not 
preem pt any o ther rem edy o r cause o f  action  provided fo r pursuant to any o ther statu te or 
pursuant to the com m on law  o f  th is state. T o the extent that it is argued that H illm an v. 
N ationw ide M utual Fire Ins. Co.. 758 P.2d 1248 (A laska 1988); State Farm  Insurance C om pany 
v. Wei ford. 831 P.2d 1264 (A laska 19921; O.K. Lum ber v. P rovidence W ashington Ins.. 759 
P.2d 523 (A laska 1988); and /or A laska Pacific Assur. Co. v. C ollins. 794 P.2d 936 (A laska 1990) 
are  inconsisten t w ith  this section, th is  section shall control.



(ELIMINATION OF W ORKER’S COMPENSATION CARRIER’S LIEN 
WHERE VIOLATION OF SAFETY STATUTE OR REGULATION 

HELPED CAUSE INJURY]

cr  - ^
Sec.____________ AS 23.30.015 (c) and (g) is amended to rear  ̂ ^

(e) W here the v io lation  o f  an app licab le  safety  statute, regulation . n
w as a substan tia l factor in bringing  abou t the .em plovee’s injury f(
paid, all am oun ts recovered bv the em ployer under an assignm ent ^
fees incurred, shall be d istribu ted  to  the  em ployee. In all o ther c a ,-^  an a m u u m  recovered  oy m e 
em ployer u nder an  assignm ent, w hether by action or com prom ise, shall be d istribu ted  as follow s:

(1) The em ployer shall reta in  an am ount equal to

(A ) the expenses incurred by the em ployer in 
respect to the action  o r com prom ise;

(B ) the cost o f  all benefits actually  furnished by the 
em ployer under th is chapter;

(C ) all am ounts paid as com pensation in second- 
in jury  fund paym ent;

(D ) the present value o f  all am ounts payable later as 
com pensation  (present value to be com puted from  a 
schedule  p repared  by the board), and the present 
value o f  the cost o f  all benefits to be furnished later 
under A S 23.30.095 (as estim ated  by the board), the 
am ount so com puted  and estim ated  to be retained 
by the em ployer as a trust fund to pay com pensation  
and  the cost o f  benefits as they com e due and to pay 
any  finally  rem ain ing  excess sum  to the person 
en titled  to com pensation  or to the representative: 
and

(2) The em ployer shall pay any excess to the person  en titled  to  
com pensation  o r to the representative o f  that person.

* * *

(g) W here the v io lation  o f  an applicabl<L?;uL.'J- ^ t<jA.tAt..^atlatiQ n,.o.r. contractual snfetv_proyjsion 
w as a substan tia l factor in bringing  about the emnloYec.’s in iu rv  for w hich  com nensation w as 
paid , all am oun ts recovered bv the em ployee.or..the.em plpyee’,s representative shall be reta ined 
hv the em ployee. In all o ther cases, i f  the em ployee or the em ployee’s representative recovers 
dam ages from  the  third person, the em ployee or representative shall p rom ptly  pay to  the



em ployer the total am ounts paid  by the em ployer under (e)(1)(A ), (B), and (C) o f  th is section, 
insofar as the recovery  is sufficien t after deducting  all litigation  costs and expenses. A ny excess 
recovery by the  em ployee or representative shall be credited  against any am ount payable by the 
em ployer thereafter.

P U R P O S E

U nder cu rren t law  an em ployer can contribu te substantially  to p la in tif fs  in jury  th rough  failure to 
follow  safety  sta tu tes, regulations, o r  contractual safety p rovisions. This w eakens p la in ti f f s  
claim  against a  th ird  party  and m akes p la in tif fs  litigation m ore difficult. The carrier/em ployer 
never pays for th is ex tra  burden nor helps fund p la in tif fs  litigation. P la in tiff  takes all the risk. 
The em ployer/carrier pays no burden  for v io lation  o f  safety  ru les w hile dem anding that 
p la in tif fs  recovery , w eakened by the em ployer’s ow n conduct, be distributed first to  the 
em ployer/carrier. T h is provision w ould  change that by denying  the em ployer/carrier the ab ility  
to recover its w o rk e r’s com p lien w here its ow n conduct w as a  substantial factor in causing  
p la in tif fs  injury.



[IN SU RA N CE R A TE R O L L  BACK]

Sec._______  A S .__.___is amended to add a new section to read:

Sec._______ . Insurance rates to be rolled back, (a) W ith the exception o i wei m urine
insurance, all po licies issued o r renew ed in A laska after January 1, 1998 shall reflect a 10% 
reduction  in prem ium s charged  per unit o f  coverage.

(b) N o rate or prem ium  increase w ill be allow ed for a  policy sold  in the State o f  A laska after 
January  1, 1998 w ithout app lication  to the director, division o f  insurance, D epartm ent o f  
C om m erce and E conom ic D evelopm ent.

(c) B efore any rate increase m ay be approved the d irector shall conduct a  hearing, the date, tim e 
and p lace o f  w hich  shall be noticed in the A laska B ar R ag and in at least one other new spaper o f  
general c ircu lation  w ith in  the state no less than 60 days before com m encem ent o f  the hearing. In 
addition  the  notice shall sum m arize the particulars o f  the requested rate increase. A t the 
d irec to r’s d iscretion , costs associated  with this procedure m ay be charged to the carrier 
requesting  the rate or prem ium  increase.

(d) U pon application  o f  any in terested  person or entity to intervene in these proceedings, the 
d irecto r shall a llow  such  in tervention. The director m ay order d iscovery and shall a llow  any 
in terested person  o r en tity , once having intervened in the proceeding, discovery  as to issues 
relevant to  the proceeding  and consistent w ith the defin ition  and scope o f  d iscover as set forth  in 
the A laska R ules o f  C ivil Procedure. No hearing shall take place until the requesting carrier has 
fully com plied  w ith  d iscovery  requests subm itted to it by the d irector and any o ther party  or 
parties to the proceeding.

(e) The carrier shall have the burden o f  proving that its requested rate increase is m ore likely than 
not in the public  interest under all the circum stances. In the event that the rate o f  return to be 
enjoyed by  the carrier in the face o f  the requested rate increase equals o r exceeds the 
p rejudgm ent in terest rate  on personal injury claim s as then defined by statu te, the rate increase 
shall be rebuttab ly  presum ed to be against the public interest.

(f) In terveners shall be deem ed public interest litigants. To the extent they successfu lly  oppose 
requested  rate increases they shall be aw arded full reasonable costs and attorney  fees to be paid 
by the requesting  carrier. In the event that interveners are unsuccessful in opposing rate 
increases, they shall be aw arded  full reasonable costs and attorneys fees w here the d irecto r 
determ ines that their efforts in  opposing  the rate increase were taken in good faith, w ere not 
frivolous, o r substan tia lly  advanced the public interest.



P U R P O S E

The insurance industry  has m ilked  the “tort refo rm ” m ythology to derive trem endous benefits as 
a resu lt o f  changes in the civil ju s tice  system  over the last decade. The public  has reaped no 
benefit. T h is  m odest decrease in rates devolves som e sm all benefit on  the public  in exchange for 
the rights that the public  has lost and the cost that the pub lic  pays for these changes in the law.



25 7 T rade  P ractices § 4 5 .4 5 .0 1 0

Chapter 45. Trade Practices. ?/7/^

' P U a a o ,  M l

^  £7 7

Article
1. Interest (§§ 45.45.010 — 45.45.070)
2. Collection of Advance Interest (§§ 45.45.080, 45.45.090)
3. Merchandise (§§ 45.45.100 — 45.45.110)
4. Funerals (§ 45.45.120)
5. Regulation of Motor Vehicle Repairs (§§ 45.45.130 — 45.45.240)
6. Motor Vehicle Warranties (§§ 45.45.300 — 45.45.380)
7. Used Vehicle Sales in Emission Inspection Areas (§ 45.45.400)
8. Copyright Royalties and Licensing (§§ 45.45.500 — 45.45.590)
9. Miscellaneous Provisions (§§ 45.45.900, 45.45.910)

Article 1. Interest.
Section 

10. Legal rate of interest 
20. Higher rate of interest prohibited 
30. Action for recovery of double amount of usurious

interest paid __ ____
Usurious rate a^w t5m ng'forfeiturc~of^ntlre'~ 
interest

40.

Section
50. Recovery by assignee of usurious contract of 

amount paid
60. Contract not usurious because of agreement to 

pay taxes
70. Enforcement of contracts entered into under AS 

45.45.060

.010. L eg a l r a t e  o f  i n te r e s t ,  (a)
d no more on me

'e ra te  of in te rest in  the sta te  is 10.5 
due except as provided in (b) of this

Sec. 45
percent a 
section.

(b) In terest may-TMitlie-eharged^y express agreem ent of the parties in a contract or 
loan com m itm ent th a t is more th an  five percentage points above the annual ra te  charged 
m em ber banks for advances by the 12th Federal Reserve D istrict on the  day on which the 
contract or loan com m itm ent is,m ade. A contract or loan comm itm ent in which the 
principal am ount exceeds $2§j£Ha^s exem pt from the lim itation of th is subsection.

(c) [Repealed, § 3 ch 84 SLA 1973.[_______________ _ CA[ _

(d) [Repealed, § 2 ch 94 SLA 1981.] e r y * "
(e) [Repealed, § 4 ch 146 SLA 1974.]
(f) A bank, cx*edit union, savings and loan institu tion , pension fund, insurance 

company or m ortgage company m ay not require or accept any percent of ownership or 
profits above its in te res t rate . This subsection does not apply to a  loan if the principal 
am ount of the loan is $1,000,000 or more and the  term  of the  loan is five years or more.

(g) Loan contracts and  com m itm ents covering one- to four-family dwellings m ay be 
prepaid w ithout penalty, except federally insured loans th a t require a  prepaym ent 
penalty.

(h) If  the lim itations on in te rest ra te s  provided for in th is section are inconsisten t .vith 
the provisions of any other s ta tu te  covering m axim um  in terest, service charges or 
discount ra tes then  the provisions of the  other s ta tu te  prevail. (§ 25-1-1 A CLA 1949; am 
§ 20 ch 143 SLA 1968; am  § 2 ch 69 SLA 1969; am §§ 1, 2 ch 94 SLA 1969; am  §§ 1, 2 
ch 239 SLA 1970: am  §§ 1 — 3 ch 84 SLA 1973; am  §§ 1 — 4 ch 146 SLA 1974; am § 1 
ch 110 SLA 1976; um § 1 ch 159 SLA 1976; am  § 2 ch 107 SLA 1980; am  §§ 1, 2 ch 94 
SLA 1981; am  § 1 ch 56 SLA 1982)

Cross references. — For maximum rates of inter­
est applicable to: bank credit cards, sec AS 06.05.209; 
credit unions, see AS 06.45.060; judgments, sec AS
0 0 'In ftrrn. »:<*. r  . • -

84, SLA 1973 (FCCS HCSSB 37), see 1973 Senate 
Journal Supplement 16, pp. 1 und 2, following p. 766 
of the 1973 Senate Journal.
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M E M O R A N D U

| TO : 

i FR O M :

! D A TE D :

Senator  

D onna  C

I h a v e  h a d  o n l y  a  brief o p p o r t u n i t y  t o  c  
r  a m e n d m e n t s  s o  m y  

" o f f  t h e  c u f f . "  In a d d i t i o n ,  I s u s p e c t  y o  
c a l  d i f f e r e n c e s  o n  t h e  s u b j e c t .  I n  a n y  e-

• n o t  r e c e i v e  t h e  Sc h n e i d e

R obin  T aylor 

. W illard

March in , 1997

S en a te  Bill No . 15SUBJECT: CS FOR Si

M
V IA  FA X  

(907) 465-3922

consider t h e  b i l l  a n d  d i d  
commeiits m a y  b e  s o m e w h a t  

a n d  I h a v e  p h i l o s o p h i -  
.vent, h e r e  goes.

F o u n d a t i o n  F o b  s u b m i s s i o n  of P u n i t i v e  D a m a g e s : O n e  of
t h e  c a r d i n a l r u l e s  in t h e  p u n i
h o n o r e d  i n  tjhe b r e a c h ,  is t h a t  t h e  t r i a l  j u d g e  is
s u p p o s e d  to t a k e  a h a r d  l o o k  b
s u b m i t t e d  t o  
s i m p l y  d o e s  n 
m e n t  c o u l d  b a

I n t e r e s t  R a t e
1 0 . 5 %  is simp! 
i s  e a r n i n g  i n  
r a t e  s h o u l d  bfe 
p r i m e . T h i s

SSCtlQn 9 ? . 17.

S u b s e c t i o n  (c 
o f  t h e

the jury, 
at ha p p e n ,  
a d d e d  in?

I h a v e
»fore t h e  i s s u e  i s  e v e r  
f o u n d ,  h o w e v e r ,  t h a t  it

Is the:re a n y  w a y  t h i s  r e q u i r e -

T o  m a i n t a i n  t h e  
,y o u t r a g e o u s  w h e n  
t h i s  d a y  a n d  age.
c h a n g e d  i n  a  m a n n  

s s u e  a r i s e s  i n  n u m e

:ive d a m a g e s  are a ,  m o r e

e g a l  r a t e  o f  i n t e r e s t  at 
one c o n s i d e r s  w h a t  m o n e y  
It is m y  b e l i e f  t h a t  t h e  
e r  w h i c h  w o u l d  t i e  i t  t o  
r o u s  d i f f e r e n t  s e c t i o n s .

0 2 0 ; I s t r o n g l y  d i s a g r e e  w i t h  t h e  m a n d a t o -
tfkich p r o v i d e s  t h a t  t h e  i s s u e  o f  p u n i t i v e s  b e  
irrent w i t h  a l l  othler i s s u e s ." T h e r e  a r e  a

b i f u r c a t i o n  s h o u l d  b e

r y  l a n g u a g e  w: 
d e c i d e d  " c o n e  
n u m b e r  o f  e x  
r e q u i r e d ,  n o t
e v i d e n c e  r e l a t i n g  t o  p u n i t i v e  d a m a g e s  h a s  o n  t h e  c o m p e n s  
a t o r y  awar d .

c e l l e n t  r e a s o n s  wh; 
t h e  l e a s t  of w h i c h

d e f e n d a n t  n e e d s  s o m e  
h a p p e n e d  in t h e  O.J. S i m p s o n  t r i a l  i s : r e a l l y  t e r r i f y i n g  
f o r  t h o s e  o f  is w h o  r e p r e s e n t  b u s i n e s s e s .  W h o  h a s  e v e r  
h e a r d  of p r o  j a c t i n g  i n t o  t h e  f u t u r e  t h e  a m o u n t  o f  m o n e y  
w h i c h  a  p e r s o n  o r  e n t i t y  m i g h t  m a k e  a n d  t h e n  a d d i n g  it t o  
a  f i n a n c i a l  s t a t e m e n t  a n d  a l l o w i n g  it t o  b e  c o n s i d e r e d  i n  
m a k i n g  s u c h  a a  a w a r d ?

i s  t h e  e f f e c t  w h i c h  t h e

(7) w i t h  r e s p e c t  t o  t h e  fjinancial c o n d i t i o n
l i m i t a t i o n . W h a t  h a s
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S u b s e c t io n  (d) 
m u s te r . Seem 
c o u r t 's  a b i l i  
t o  c o n s id e r a

S u b s e c t io n  (e

I  s u s p e c t, w i l l  
s t o  me i t  i s  i n t  
;y  to  g ra n t judgmen 
m o tio n  f o r  r e m i t t '

e r f e r i 
t  n .o . 
t u r .

> seems le s s  th a n  c
n o t u n d e rs ta n d  how i t  w i l l  worfc 
b a r d is c o v e ry  on th e  is s u e  o f 
d e c is io n  has been made to  award 
o f d e la y  i s  t h i s  g o in g  t o  cause 
you have a ty p o . I  b e l ie v e  i t  

:h e r th a n  "U n le s se v id e n c e " r a t

My u n a l te r a b ] 
seems to  me 
d e te rm in e s fo

e h a b i t o f e d i t i n g  
t h a t s u b s e c t io n  

r  f in d s . Same comi

80

I t  appea rs to  
be tw een th e  
S e c t io n  18 . 
ad d re s s un law  
in  no manner 
p r a c t ic e s  i t  
th e  s u b je c t c 
p r a c t ic e s "  i s  
t r a n s f e r r i n g ,  
s u b s e c t io n  ( j 
[ a ] , i t  c o u lc 
ta r g e te d  i n  t

V:

me t h a t th e re  may 
language o f subse 
.225 w h ic h , b y t  
u l employment p ra c

ROBIN TAYLOR 
March 11 , 1997 

Page 2

n o t pass c o n s t i t u t i o n a l
ng w i t h  th e  t r i a l  
v . ,  n o t t o  m e n tio n

le a r  t o  me. I  s im p ly  do 
in  p r a c t i c a l e f f e c t  t o  

p u n i t iv e s  u n t i l  a f t e r  a 
such damages. What k in d  
■''■is a v i s  a t r i a l ?  A ls o , 
s h o u ld  re a d "U n le s s th e  
h a t ] e v id e n c e . . . . "

i s  k ic k in g  i n  b u t i t  
(g ) s h o u ld  s u b s t i t u t e  

nhent re  s u b s e c t io n  (h ) .

be a n 'in h e r e n t c o n f l i c t  
2t i o n  (h) and p ro p o se d 
tie way, I  lo v e . B o th  
t ic e s  b u t s u b s e c t io n  (h) 

re c o g n iz e s n o r d e l in e a te s  w ha t em p loym ent 
id d ra s a e s  as opposed t o  th o s e w h ic h  m ig h t be 
f  AS 18 .80 l i t i g a t i o n .  W h ile  "em p loym en t

n d u c t o f h i r i n g ,  f i r i n g ,d e f in e d  as th e  "co, 
p ro m o tin g , dem o tin g o r! t e r m in a t in g , " in  

) ? w h ich s h o u ld  be! [b ] w i t h  th e  one above 
be e q u a l ly  w e l l a p p l ie d  t o  th e  p r a c t ic e s  

tie human r ig h t s  a c t . i

S e c t io n  11 (AS 0 9 . 3 0 . 0 7 0 ( c ) ) :  I
b u t w ha t i s  i
a l r e a d y  p ro v ijd e s f o r  an in te r e s
d e c re e s so in  
a p p l ic a b le ?

& l& £ rJ ^ tL lv e _ E

Ha'

w i t h  b o th  t  
0 9 .4 3 .3 2 0 and 
0 9 .5 5 .5 3 5 . 
VECO u t i l i z i n  
c ie s , n o t th e 
a r b i t r a t o r s  t  
e x p la n a t io n  
in c o r p o r a te s  
m anda to ry se 
in c o r p o r a te d , 
ch am p io n in g 
i s  b e in g

w ha t c irc um s ta n c e s

ls p u te  R e s o lu t io n :

may b4 d u l l t h i s  m o rn in g 
ts  pu rpose? S u b s e c t io n  ;(a) o f th e  s t a t u t e

t  r a t e  on ju d gm en ts and 
w o u ld th iB  p r o v is io n  be

I  have r e a l p ro b lem s 
He p i l o t  p rog ram  re fe z je n ce d in  S e c t io n  
th e  m anda to ry a r b i t r a t i o n  s u g g e s te d i n  AS 
v in g  ju s t  been th ro u g h  an a r b i t r a t i o n  f o r  

j th e  AAA, th e sys tem  hat3 se v e re  d e f i c ie n -  
le a s t o f w h ic h i s  th e  f a i l u r e  t o  r e q u i r e  

o f o l lo w  th e  law and th e ! t o t a l  la c k  o f any 
o r  th e  b a s is  o f | an aw a rd . T h is  b i l l  
:hose d e f ic ie n c ie s  (because, a t le a s t i n  th e  
c t io n , th e U n ifo rm  A r b i t r a t i o n  A c t i s  
M o reo ve r, I  do n o t b e l ie v e  t h a t w hoeve r i s  
i s  n o t io n  has any id e a  o f th e  expense w h ic h  

upon th e  l i t i g a n t s ]  God knows, th e
t h  

v i s i t e d
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sys tem  i s  exp 
y e t a n o th e r e

e n s iv e  enough a i r  
i a n i f i c a n t  le v e l o

I s  th e  p i l o t  
u n d e r $100 ,00 
I t  does n o t 
r e in f o r c e s  my 
can b a r e ly  a f 
I f  th e y  a ls o  
d i c t a t e  t h a t 
th e  c o u r th o u s 
th e  c lo s in g  
m id d le  income 
h a rd y to  say

p ro g ram  supposed

sa y . However,

ROBIN .TAYLOR 
March 11 , 1997 
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^ady w ith o u t la y e r in g  on 
c o s ts .

t o  be1 l im i t e d  t o  cases
0 as i s  th e  m anda to ry a r b i t r a t i o n  s e c t io n ?

(t h i s  l im i t a t i o n  m e re ly  
o b s e rv a t io n  w i t h  re s p e c t t o  c o s t . P eop le 
f o r d  an a t to r n e y  t o  pu rsu e a $50 ,000 ca se .

r a t i o r i c o s ts , econom ics 
th e r e  w i l l  be a lc j t o f p e o p le  b a r re d  from  
e . G iven th e  g ra v p co n ce rn n a t io n w id e  f o r

d o o rs t o  p e o p le  i n  th e  
ve t h i s  n o t io n  i s  f o o l

o f th e  co u r th o u s e 
b ra c k e t , I  b e l ie  

th e  le a s t .

I  w o u ld f u r t h e r  su sp e c t th a t 
p ro b lem s w ith ! th e  m anda to ry p rc 
r i g h t  to  t r i a t l  b y ju r y ?

AS 0 9 . 6 8 . 1 3 0 :
C o u n c il c o l l  
re s p e c t t o  t l  
r a is e s  a t leA 
r e q u i s i t e  g o i i  
POUND IT  IN  TJfi 
Second, wha t 
ment agreemen

tlh e re a re  c o n s t i t u t i o n a l 
v is i o n . What a b o u t th e

T h is  s e c t io n  r e l a t i n g  t o  th e  J u d i c i a l 
c t in g  and e v a lu a t in g  ; in fo rm a t io n  w i t h
comprom ise and S e t t le m e n t o f l i t i g a t i o n  

s t tw o in q u i r i e s . l F i r s t ,  how i s  such a 
g t o  be e n fo rc e d ? (WELL, FORGET THAT O N E --I 
3E PROPOSED AMENDMENT TO C IV IL  RULE 4 1 ( a ) . 
iib o u t c o n f i d e n t i a l i t y  p r o v is io n s  i n  s e t t l o ­
r s ? i

AS  22 .15 . 030 (k
c o u r t 's  j u r i s  
t h a t most app 
m a jo r l i t i g a t i  
can v e r y  w e l l 
o v e r , when re  
R u le 1 ( a ) (1) 
b e in g  d e ve lo p ^ 
ca s e . Seems 
new d is c o v e ry  
g e t a l l  th e  i

I  d is a g re e  w ilth  r a i s in g  th e  d i s t r i c t
d i c t i o n a l l im i t s ,  
s in te e s  s im p ly  a re  
on . M o reo ve r, a t

My e x p e r ie n c e  has been 
n o t q u a l i f i e d  t o  h a n d le  
th e  $100 ,000 le v e l ,  one

. be lo o k in g  a t com p lex l i t i g a t i o n .  M o re -
nd in  tandem w i t h  t  
o f th e  D i s t r i c t  Ru l

He p ro po sed amendment t o  
es [S e c t io n  2 8 ] ,  w ha t i s  

d i s  a sys tem  o f t i i a l  by ambush i n  a la r g e  
t o  me t h i s  i3  i n  d i r e c t ; c o n f l i c t  w i t h  th e  
r u le s , th e  w ho le pu rpose o f w h ic h  was to  
^ fo rm a t io n  o u t i n  th e  op£n .

W e l l , t h i s  i s  th e  b e s t 
hope t h a t  I  have p ro v id b

t h a t I  c o u ld  do , g iv e n  th e  t im e  fram e , 
d some a s s is ta n c e i

my comments. w i l l  beW ould be happy to  speak w i t h  you ab ou t 
w o rk in g  a t home f o r  th k  n e x t tw o d a y s --h a v e a (c o u p le o f Supreme 
C o u r t b r i e f s  due n e x t week.

TOTAL P.04



F IS C A L  N O T E

Revision D a t e : _________________________________________ _
Title: " . . .  to punitive damages . . related to employ­
ment; . ■ .to arbitration in a civil action; amending Rules 79(b) . . ."

STATE O F ALASKA
1997 LEGISLATIVE SESSION

BILL NO. SB 1 5

Dept. Affected^
| BRU: ________________
Component: Criminal Division

Department of Law
Criminal Division/Civil Division

Sponsor:
Requester:

Senator Taylor General Legal Services
Senate Judiciary Committee

Expenditures/Revenues
COMPONENT SERIAL NO. 

(Thousands o f Dollars)
2085 /2087

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

83.8 83.8 83.8 83.8 83.8 83.8
1.1 1.1 1.1 1.1 1.1 1.1

350.0 350.0 350 .0 350 .0 350 .0 350.0
1.6 1.6 1.6 1.6 1.6 1.6

$
*

TOTAL OPERATING 436 .5 436 .5 436 .5 436 .5 436 .5 436 .5

CAPITAL EXPENDITURES

[CHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
1007 Interanenr.v Rnceints

179.0 179.0 179.0 179.0 179.0 179.0

257.5 257.5 257.5 257 .5 257.5 257.5
TOTAL 436 .5 436 .5 436 .5 436 .5 436 .5 436 .5

Estimate of any current year (FY97) cost: $ 0.0

r u o i i » 1m o
FULL-TIME 0.0 0.0 0.0 0 .0 0 .0 c M
PART-TIME
TEMPORARY 1

ANALYSIS: (A ttach a separate page if necessary)

SB 15 would require mandatory arbitration for all personal injury, death, or property damage cases where the 
amount of controversy is $100,000 or less, with certain limited exceptions. The bill would also cap punitive 
damages for actions against an employer to recover damages for an unlawful employment practice prohibited by 
A S  18.80.220.

While the second change would have no impact on the Department of Law, the requirement for mandatory 
arbitration would cause new costs. The department anticipates that approximately 100 cases per year would 
require mandatory arbitration: 65 tort claims, 30 prisoner litigation cases, and 5 cases in other categories, 
primarily environmental claims. This estimate is based on the number of cases the department currently has 
where claims for damages are $100,000 or less. If future plaintiffs claim damages greater than $100,000, they 
could avoid the effect o f the bill and the number of cases going to mandatory arbitration could be less.

Prepared by: Joan M. K a s s o n ^ > - ^ .    Phone: 465-5370~
*  • __________  rT:.  1 \ 0 / 1  1 / 0 * 7Division: Adm inistrative/Services Division \ p , Date: 3 /11 /97

AT^ n^ ^ eneraf^ ^Approved by Commissioner:_____ V — ' Bruce M.'BotemoTAttorney"Genera) ____ Date: 3 /11 /97
Agency: ________________________Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE 
For fu rtho i d is tr ibu tion  in formotion, call tha Governor's Legislative O ffice

(Rev 10/96) 97fisno.xls/DBR Pago 1 of 2

FISCAL NOTE
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

BILL NO. SB 15

ANALYSIS CONTINUATION:

Each case going to arbitration would require, on average, approximately 20 hours of attorney time specifically 
to prepare for and attend the arbitration hearing, in addition to the time ordinarily spent preparing the case (20 
hours @ $87/hr, or $1,740). In addition, w itness fees and costs could be expected to be approximately 
$1,500 per case. The bill does not specify who would pay the cost of arbitration, and our estimate of costs 
assumes the state would be required to pay one-half of the arbitrator's fee, estimated at $ 150/hr for 25 hours. 
These cost estimates of $5,115 per case are conservative. Medical cases, for example, could be expected to 
involve considerably more in-house attorney time and increased costs for expert witnesses.

The estimated cost for mandatory arbitration would be offset by any savings from cases settling at the 4 
arbitration level, and not proceeding to trial. As a practical matter, very few  of these types of cases go to * 
trial. Most are either won or lost on motion practice, or settled prior to trial. An average of three tort cases, 
where the amount in controversy is $100,000 or less, actually proceed to trial each year, and if all are 
assumed to be settled at the arbitration level, a potential savings o f $75,000 is possible ($25,000 per case). 
This potential savings is reflected in our cost estimate.

The cost estimate is based on the department's standard attorney cost schedule ($87/hour) and includes 
clerical support, communications, space, supplies, data processing, and other normal overhead expenses. 
W itness and arbitrator costs are included separately.

GENERAL LEGAL SERVICES 
Special Litigation (torts)

Department o f Law attorney time 
W itness costs/fees 

Arbitrator cost/fees 
Total

Estimated potential savings

Othor. non-tort, claims for damages 
Department of Law attorney time 

W itness costs/fees 
Arbitrator cost/fees 

Total

U cases

65

cost/case

$1,740
$1,500
$1,875
$5,115

($25,000)

$1,740
$1,500
$1,875
$5,115

to ta l

$113,100
$97,500

$121,875
$332,475
($75,000)
$257,475

$8,700
$7,500
$9,375

$25,575

IAR

GF

CRIMINAL DIVISION 
Prisoner litigation cases

Department o f Law attorney time 
W itness costs/fees 
Arbitrator cost/fees 

Total

30 $1,740
$1,500
$1,875
$5,115

$52,200
$45,000
$56,250

$153,450 GF

TO TAL DEPARTMENT OF LAW 100 $436,500

Page 2 o f 2
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cc:Mail for: Senator Taylor

<none>

baker@Alaska.NET (Grant C. Baker) at CC2MHS1 2/4/97 9:09 PM 

Senator Robin Taylor at JNU_CAPITOL 

AKMAIL1.Alaska®AKMAIL1.Alaska at CC2MHS1

Grant C . Baker 
P.O. Box 240986 
Anchorage, Alaska 99524

February 4, 1997

RE: Support for SB43 and HB60 (increasing fines against attorneys that 
violate court rules)

To the 1997 Alaska Legislature:

It is my understanding that part of tort reform (SB43 and HB60) calls for 
an increase in fines that can be levied against attorneys for violation of 
court rules. This letter is one of strong support for increasing these 
fines.

For the past three years, I have been in a legal battle with the University 
of Alaska (UA) administration and its hired attorneys. The case was 
recently decided in m y  favor by the Alaska Superior Court on January 2,
1997. The Court REVERSED UA's action and determined UA had breached its 
contract. Now, the Court's record shows what the faculty and students knew 
before this went to court; UA administration was wrong. Unfortunately, UA 
administration is easily swayed by attorneys that are willing and able to 
abuse the legal system to cover up its wrong doing.

The documents from this case show UA attorneys falsified, fabricated, 
concealed, and altered evidence. The Superior Court on September 14, 1995 
found that the U A  administration and their hired attorneys:

“failed to follow any of the rules in preparing the record.*

Consequently, the Court threw out the entire record submitted by UA 
administration and U A  attorneys.

UA attorneys also withheld the transcript of the university hearing while 
stating they had complied with court rules for submitting the transcript. 
The hearing had found in my favor on all issues. Incredible as it may seem, 
after being caught, the excuse U A  attorneys used for the deception was that 
they thought UA administration had destroyed the hearing tapes. Thus, the 
deception was justified.

The Court ordered UA attorneys to submit the transcript with:

“the recognition that the record will not be conplete 
until the transcript is prepared"

But when they submitted the transcript to the Court, it was illegible. UA 
attorneys then attempted to prevent the transcript from being corrected. 
Finally, after about eight months of delay by UA attorneys, the Superior 
Court approved our corrections over their continued objections on March 4,

1

Subject:
From:

bcc:
To:
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mailto:baker@Alaska.NET


"necessary and appropriate to correct known and factual errors 
in the official transcript submitted by UAF"

The above described documents barely scratch the surface. There are many 
more documented instances of obstruction of evidence and violations of 
court rules by UA attorneys hired by UA administration.

Among the many common reasons that breed corruption, the problems in this 
case stem in part from current limits on fines being too low. The current 
limits pose no threat or deterrent to attorneys inclined to profit by 
abusing the legal system. This is reflected by the sanctions inposed by 
the Court have not stopped UA administration or its attorneys from 
continuing to obstruct evidence and proceedings.

>From my review of SB43 (Sec.26) and HB60 (Sec.26), both propose an increase 
in the fines for violation of civil procedure court rules from $1000 to 
$10,000 [CR 95(b)]. I think that this is an excellent start. Although, I 
believe an even greater increase is justified and may be needed to turn the 
current tide of abuse.

The damage done to an innocent party due to an opposing attorney's 
obstruction of evidence can easily far outweigh a $10,000 fine. Thus, it 
becomes a financially viable option for an attorney to choose to violate 
court rules for personal gain. But, as I mentioned above, the increase to 
$10,000 is certainly a welcomed move in the right direction and I support 
it.

** However, I do not see anything in the proposed bills that increases the 
fines for violation of appellate procedure rules. In particular, Alaska 
Rule of Appellant Procedure A R  510(c), which seems to be analogous to CR 
95(b) for civil procedure, is restricted to $500 with no proposed increase.
I strongly suggest that the A R  510 fines be increased to $10,000 as well.
In fact, there is as great, or greater need to put more bite into the 
appellant procedure fines. The procedure is strongly dependent upon good 
faith actions of attorneys to make material documents available to the 
court because discovery methods are not available as there are with civil 
proceedings. My case is a perfect exairple of the nose thumbing done by 
attorneys to the courts due to the inadequate $500 fine limit.

I want to make it clear that this is not an anti-University letter. In 
fact, the exact opposite is true. It is an attenpt to help the University 
by stopping U A  administration and hired UA attorneys from dumping a 
needless burden on the backs of the rest of the University. They have 
chosen to abuse the legal system for their personal gain at the 
University's and the public expense. Doing nothing would certainly allow 
the abuses to continue and would further damage the University. There is a 
need, and a duty, to act.

If anyone investigates this case there is sure to be contrary stories 
created by UA administration and U A  attorneys. It is hard to fight such 
overwhelming numbers especially since shaping public perception is their 
profession. But, I have faith that common sense can and should prevail.
Hence I suggest that this case be viewed with the following in mind.

If claims by UA administration and UA attorneys were true, 
then they would not have concealed, altered, falsified, 
fabricated, and withheld evidence so severely that their 
entire record had to be thrown out by the Alaska Superior Court.

Apathy and inaction can be analogous to ignoring a cancer. It allows the

1996. The Court concurred with us and found that our corrections were:



problem Co  grow and can make things get worse and worse. Thus, I urge all 
of you to do what is necessary to prevent the abuse of the legal system by 
attorneys such as that which has occurred in this case. The courts need 
effective tools to enforce court rules. Increased fines are needed before 
they will have any real inpact against attorneys that have chosen to 
blatantly violate court rules, and indulge in other abuses of the legal 
system, for their personal gain. Thus, I support the proposed increases in 
fines described by SB43 and KB60 to CR 95(b) and recommend that the same 
increases be made to AR 510.

If you would like to discuss the above, I can be contacted at the numbers 
listed below. Thank you for your time and attention.

Respectfully submitted,

Dr. Grant C. Baker 
Tele: (907) 786-1056 (wk)

(907) 563-2640 <hm) 
E-mail: baker@alaska.net 
Case No. 4FA-94-469-CV

cc: 1997 Alaska legislature
enclosures: Copy to follow via regular mail.

mailto:baker@alaska.net


RECEIVED FEB 1 2 1937

Grant C. Baker 
P.O . Box 240986 
Anchorage, Alaska 99524

February 4, 1997

RE: Support for SB43 and HB60 (increasing fines against attorneys that 
violate court rules)

To the 1997 Alaska Legislature:

It is my understanding that part o f  tort reform (SB43 and H B60) calls for an increase in fines that 
can be levied against attorneys fo r violation o f  court rules. This letter is one o f  strong support for 
increasing these fines.

For the past three years, I have been in a legal battle with the University o f  Alaska (UA ) 
administration and its hired attorneys. The case was recently decided in my favor by the Alaska 
Superior Court on January 2, 1997. The Court REVERSED  UA's action and determined UA had 
breached its contract. Now, the Court's record shows what the faculty and students knew before 
this went to court; UA administration was wrong. Unfortunately, UA  administration is easily 
swayed by attorneys that are w illing and able to abuse the legal system to cover up its wrong 
doing.

The documents from this case show UA attorneys falsified, fabricated, concealed, and altered 
evidence. See Ex.84, Ex.85-89, and Ex.90. The Superior Court on September 14, 1995 found 
that the UA administration and their hired attorneys (See Ex.84):

"failed to fo llow  any o f  the rules in preparing the record."

Consequently, the Court threw out the entire record submitted by UA administration and UA 
attorneys. UA attorneys also withheld the transcript o f  the university hearing whiie stating they 
had complied with court rules fo r submitting the transcript. The hearing had found in my favor 
on all issues. See Ex. 17-19. Incredible as it may seem, after being caught, the excuse UA 
attorneys used to justify the deception was that they thought UA  administration had destroyed 
the hearing tapes.

The Court ordered UA attorneys to submit the transcript with (See Ex.90):

"the recognition that the record w ill not be complete until the transcript is prepared".

But when they submitted the transcript to the Court, it was illegible. UA  attorneys then 
attempted to prevent the transcript from being corrected. Finally, after about eight months o f 
delay by UA attorneys, the Superior Court approved our corrections over their continued

PUBLIC COMMENT
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objections on March 4, 1996. The Court concurred with us and found that our corrections were 
(See Ex.97-98):

"necessary and appropriate to correct known factual errors 
in the offic ia l transcript submitted by UAF"

The above described documents barely scratch the surface. There are many more documented 
instances o f  obstruction o f  evidence and violations o f  court rules by UA attorneys hired by UA 
administration.

Among the many common reasons that breed corruption, the problems in this case stem in part 
from  current limits on fines being too low. The current limits pose no threat or deterrent to 
attorneys inclined to profit by abusing the legal system. This is reflected by the sanctions 
imposed by the Court have not stopped UA administration or its attorneys from continuing to 
obstruct evidence and proceedings.

From my review o f  SB43 (Sec.26) and HB60 (Sec.26). both propose an increase in the fines for 
violation o f  civil procedure court rules from $1000 to $10,000 [CR 95(b )]. I think that this is an 
excellent start. Although, I believe an even greater increase is justified and may be needed to 
tum the current tide o f  abuse.

The damage done to an innocent party due to an opposing attorney's obstruction o f  evidence can 
easily far outweigh a $10 ,000 fine. Thus, it becomes a financially viable option for an attorney 
to choose to violate court rules for personal gain. But. as I mentioned above, the increase 
to $10 ,000 is certainly a welcomed move in the right direction and I support it.

** However, I do not see anything in the proposed bills that increases the fines for violation o f  
appellate procedure rules. In particular. A laska Rule o f  Appellant Procedure AR 5 10(c), which 
seems to be analogous to CR 95(b ) fo r civil procedure, is restricted to $500 with no proposed 
increase. I strongly suggest that the A R  510 fines be increased to $10,000 as well. In fact, there is 
as great, or greater need to put more bite into the appellant procedure fines. The procedure is 
strongly dependent upon good faith actions o f  attorneys to make material documents available to 
the court because discover)' methods are not available as there are with civil proceedings. My 
case is a perfect example o f  the nose thumbing done by attorneys to the courts due to the 
inadequate $500 fine limit.

I want to make it clear that this is not an anti-University letter. In fact, the exact opposite is true. 
It is an attempt to help the University by stopping UA administration and hired UA attorneys 
from  dumping a needless burden on the backs o f  the rest o f  the University. They have chosen to 
abuse the legal system for their personal gain at the University's and the public expense. Doing 
nothing would certainly allow  the abuses to continue and would further damage the University. 
There is a need, and a duty, to act.

I f  anyone investigates this case there is sure to be contrary stories created by UA administration 
and UA attorneys. It is hard to fight such overwhelming numbers especially since shaping public



perception is their profession. But, I have faith that common sense can and should 
prevail. Hence I suggest that this case be viewed with the follow ing in mind.

I f  claims by UA administration and UA attorneys were true, then 
they would not have concealed, altered, falsified, fabricated, and 
withheld evidence so severely that their entire record had to be 
thrown out by the Alaska Superior Court.

Doing nothing w ill allow  the problem to grow and make things get worse and worse. Thus. I 
urge a ll o f  you to do what is necessary’ to prevent the abuse o f  the legal system by attorneys such 
as that which has occurred in this case. The courts need effective tools to enforce court rules. 
Increased fines are needed before they w ill have any real impact against attorneys that have 
chosen to blatantly violate court rules, and indulge in other abuses o f  the legal system, fo r their 
personal gain. Thus, I support the proposed increases in fines described by SB43 and H B60 to 
CR 95 (b ) and recommend that the same increases be made to A R  510.

I f  you would like to discuss the above. I can be contacted at the numbers listed below. Thank 
you for your time and attention.

Respectfully submitted,

Dr. Grant C. Baker 
Tele:

(907 ) 786-1056 (wk)
(907 ) 563-2640 (hm )

E-mail: baker@alaska.net 
Case No. 4FA -94-469-CV

cc: 1997 A laska legislature 
enclosures

mailto:baker@alaska.net


\  J n i v e r s i t y  o f  A l a s k a  F a i r b a n k s  ^
Accounting  & Business O pe ra tion s

First Floor Signers' Hall • Fairbanks. Alaska • 99775-0380 
Telephone • <907) 474-7551

M E M O R A N D U M

De c e m o e r  13, 1393

To: C h a n c e l l o r  W a d l o w

From: T i m  Bauer. C h a i r
U A F  G r i e v a n c e  C o u n c i l

I T E M  A N D  ISSUE

F i n d in g s  from g r i e v a n c e  hea Grant Baker

B A C K G R O U N D  A N D  S U M M A R Y

A h e a r i n g  panel was c o n v e n e d  a n d  h e a r d  the m a t t e r  cf G r a n t  B a k e r ' s  
g r i e v a n c e s  d a t e d  d a t e d  O c t o b e r  25, 1993 ana N o v e m b e r  10, 1993. In Dr. 
B a k e r ' s  O c t o b e r  r e q u e s t  for a h e a r i n g  he a l l e d g e d  that his n o n - r e t e n t i o n  
on J u n e  29, 1993 was not v a l i d  as it was in c o n f l i c t  w i t h  R e g e n t s  Policy 

0 4 . 0 4 . 0 4 . C.I.e.

Dr B a k e r ' s N o v e m b e r  requ e s t for a hear in g  a s s e r t s  that D ean Williams' 
1991 an d  1992 e v a l u a t i o n s  of his (Dr. 3aker's) p e r f o r m a n c e  w ere not 
c o n s i s t e n t  w i t h  " d o c u m e n t e d  facts" such as s t u d e n t  e v a l u a t i o n s  a n d  the 
e v a l u a t i o n s  f r o m  his Depar t m e n t  Head. Dr. B a k e r  m a k e s  the p o i n t  that 
t hese e v a l u a t i o n s  w o u l d  pres en t  a d e t riment to his e f f o r t s  to s eek 
e m p l o y m e n t  elsew h e r e .  He als o  a l l e d g e d  that t h e s e  i n c o n s i s t e n t  
e v a l u a t i o n s  c o n t r i b u t e d  to his b e i n g  s e l ected as on e  o f  the 3 n o n­
ten u r e d  f a c u l t y  m e m b e r s  who were non-retained.

O n  N o v e m b e r  10, 1993 Inte r im  Provost Reichardt i n d i c a t e d  that his 
a t t e m p t s  to i n f o r m a l l y  resolve the s i tuation h a d  p r o v e d  to be 
u n p r oductive. In r e t r o s p e c t  it appears that this l e t t e r  was r e f e n n g  to 
the first (October) request for a hearing. 3 e c a u s e  of the 
i n t e r r e l a t i o n s h i p  of these issues and the fact that Dr. 3aker's second 
(November) g r i e v a n c e  i n c l u d e d  d o c u m e n t a t i o n  of his a p p e a l  of " i n a c c u r at e  
e v a l u a t i o n s "  to I n t e r i m  Provost Reichardt, the g r i e v a n c e  c o u n c i l  met to 
c o n s i a e r  Dot h  r e qu e s t s  for a hearing.

At that meeting, the c o u n c il  f ound that there was a r e a s o n a b l e  
l i k e l i h o o d  of a g r i e v a b l e  act in the ma t t er  of the t i m e l i n e s s  of Dr. 
B a k e r ' s  n o t i c e  of non-ret e nt i o n .  The council was d i v i d e d  as to the 
q u e s t i o n  of e v a l u a t i o n s  and Dr. Baker's a s s e r t a t i o n s  t h a t  these 
p r e d i c a t e d  his n o n - r e t e n t i o n  an d  a d v e r s e l y  a f f e c t e d  fu t u r e  e mp l o y m e n t  
op p or t u n i t i e s.  The c o u n c i l  d e c i d e d  that we w o u l d  a l s o  i n c l u d e  these in 
the h e a r i n g  l e a v i n g  the b u r d e n  of p roof on Dr. B a k e r  to sho w  a 
c o r r e l a t i o n  to his n o n - r e t e n t i o n  and future e m p l o ym e n t .

The h e a r i n g  was h e l d  o n  D e c e m b e r  10, 1993. O n  the b a s i s  of the 
t e s t i m o n y  of the parties, w i t n e s s es  a n d  d o c um e n t s  submitted, the hearing 
p a n e l  d e l i b e r a t e d  a n d came to the following c o n c l u s i o n s :
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IN THE HATTER OF THE TIMELINESS OF NOTIFICATION OF NON-RETENTION:

a f t e r  two cr more  years of u n i n t e r r u p t e d  s e r v i c e  R e g e n t s
P o l i c y  0-1. Zl . 04 .C. 1. c. sets tit is d e a d l i n e  for n o t i f i c a t i o n  at 
"Twe l v e  monrr.s prior to the e x p i r a t i o n  of an a p p o i n t m e n t . . . " .

The panel was made aware of the fact that the B o a r c  of R e g e n t s  was 
not or.iv aware of UAF proced u r e s ,  but in fact a p p r o v e d  the UA F  
p o l i c i e s  ir. Au g u s t  1989. However, it was the d e c i s i o n  of  the 
h e a r i n g  panel that the B o a r d  of R e g e n t s  P o l i c y  t a k e s  p r e - e m i n e n c e  
o v e r  UA F  Policy when there is a c o nflict.

Therefore, the panel finds in f a vo r  of Dr. B a k e r  ana  r e c o m m e n d s  
his retention for at least a n o t h e r  a c a d e m i c  year.

IN T H E  M A T T E R  O F  EVA L U A T I O N S  IN R E G A R D  TO  N O N - R E T E N T I O N :

UA F  r e g u l a t i o n Secti o n  III (E) p r o v i d e s  for c o n s u l t a t i o n  w i t h  the 
t e n u r e d  faculty prior to a d e c i s i o n  b y  the d e a n  to  not r e n e w  a 
f a c u l t y  m em rer's appointment. B a s e d  on the e v i d e n c e  prese n t e d , we 
c o u l d  fine no d o c u m e n t a t i o n  tha t  this step was e v e r  t a k e n  by  the 
Dean. Although, the D ean d i d  d i s c u s s  the p o s s i b i l i t y  of n o n­
ten u r e d  reductions w i t h  the d e p a r t m e n t  heads, it w o u l d  a p p e a r  that 
c o n s u l t a t i o n  w i t h  the t e n u r e d  f a c u l t y  was not p e r f o r m e d  as 
r e q u i r e d  by UAF regulation.

In v i e w  of the fact that the p a n e l  has a l r e a d y  r e c o m m e n d e d  that 
Dr. Bake r' s  appointment be r e n e w e d  for at least a n o t h e r  a c a d e m i c  
year, the panel r ecommends that the D ean c o n s u l t w i t h  t e n u r e d  
f a c u l t y  before any a d d i t i o n a l  n o n - r e t e n t i o n  of nor.-tenured 
faculty.

IN THE M A T T E R  O F  EVA L U A T I O N S  A N D  T H E I R  E F F E C T  O N  F U T U R E  E M P L O Y M E N T  

OP P O R T U N I T I E S :

Dr. Baker a l i edged that his e v a l u a t i o n s  b y  the D e a n  i n d i c a t e d  a 
t e a c h i n g  effect i v e n e s s  tha t  wa s  not r e f l e c t i v e  of s i m i l a r  
e v a l u a t i o n s  oy s t u dents an d  his d e p a r t m e n t  head. He a i s o  p r o d u c e d  
a l et t e r  from UA F  Per s o n n e l  S e r v i c e s  w h i c h  i n d i c a t e d  that 
p r o s p e c t i v e  e m ployers o f t e n  r e q u e s t  a n d  are p r o v i d e d  i n f o r m a t i o n  
from an e mployee's p e r s o n n e l  file i n c l u d i n g  w o r k  p e r f o r m a n c e  
history.

The h e a r i n g  panel agrees that D e a n  Wil l i a m s '  1991 a n d  1992 
e v a l u a t i o n s  are not c o n s i s t e n t  w i t h  o t h e r  i n d i c a t o r s  of Dr.
B a k e r 's  teaching effectivness, a n d  c o n c e n t r a t e  a l m o s t  e x c l u s i v e l y  
on n e g a t i v e  aspects of Dr. B a k e r ' s  p e rf o r m a n c e .  Dr. B a k e r  has 
a s k e d  that his e v a l u a t i o ns  be c or r e c t e d .  However, s i n c e  
e v a l u a t i o n s  are a s u b j e c t i v e  j u dgement, " c o r r e c t i o n "  b y  the Dean 
m i g h t  still not be a c c e p t a b l e  to Dr. Baker, a n d  c o u l d  r e su l t  in a 
n e w  g r i evance request.

Therefore, the hear i n g  p a n e l  r e c o m m e n d s  that the 1991 a n d  1992 
p e r f o r m a n c e  appra i s a l s  p r e p a r e d  b y  the Dean be r e m o v e d  f rom Dr.



3 a k e r ' s  p e r s o n n e l  file to e l i m i n a t e  a n y  n e g a t i v e  effect on his 
future emplo y me n t  opportunities.

In addition, it was clear to the h e a r i n g  p a n e l  that the Dean was acting 
f rom d a t a  a n d  aavise tr.at he b e l i e v e d  was a p p r o p r i a t e  for the r.on- 
r e t e n t i o n  of a n o n - t en u r e d  f a c u l t y  m e m b e r  w i t h  two or m ore years of of 
u n i v e r s i t y  service. To prevent future c o n f l i c t s  of this nature, the 
h e a r i n g  p a n e l  also recommends that you s e e k  r e v i s i o n  to Regents Policy 
0 4 . 0 4 . 0 4 . C .1 . c to a llow c a m puses d i s c r e t i o n  to set a shorter timeframe.

A C T I O N  R E Q U E S T E D

For your information.

cc: G r a n t  B ak e r  
F rank W i l l i a m s
D a r l e t t  Powell, Grievance C o u n c i l  M e m b e r
L o r e n  Johnston, G r ievance C o u n c i l  M e m b e r
H a r i k u m a r  Thiagara^an, G r i e v a n c e  C o u n c i l  M e m b e r
S h e r i  Schuyler, Gri e v a n c e  C o u n c i l  M e m b e r
J a c o b  Joseph, G ri evance C o u n c i l  M e m b e r
Deb Watson, G r i e v an c e  C o u n c i l  M e m b e r
G a r y  Copus, H e a r i n g  Panel M e m b e r
B ill K a u f f m a n
J e a n n e  F r e e m a n
P a t t y  K a s t e l i c
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

GRANT C. BAKER,

Appellant,

vs.

UNIVERSITY OF ALASKA-FAIRBANKS, 
et al,

Appellee,

Fllod In Ihfl Trt l̂ Courtt
■TAT* OP A U S K A .  TOtlATM WSTWCT

• S E P  l i  1995

Cltttcflfit Trial Court*
B y  ------------------- O a p u f y

Case No. 4FA-94-469 Civil

ORDER

Based upon the objections submitted by Appellant to the agency record 

prepared and filed by the Appellees in this matter and the court's review of the record, as 

well as the objections and the Appellees response to the objections, the couri determines 

that the objections are meritorious; accordingly

IT IS HEREBY ORDERED that the court accepts as the alternative record

,1; ancT

©

submitted by Appellant which shall be used as the official record in this appeal;
p f A f J L v t . i  U u  f a t  a . t \ r J t » A » b i  tZ u s * * * '

^  IT IS HEREBY FURTHER ORDERED that the bill for $1,882.50 submitted
%

by Appellees for the preparation of the record which was filed on August 12, 1995 is
04*  /H Munreasonable and shall not be paidI dr, nitamntiu^^jadiir-Pfl fp u   ̂ ^

2 2
Mary E. Grqpne^

Dated: f3,
Superior Court Judge

*, wnlfy tftot on
o i  rtil» toy*  i f  n» mnf to* 

CtCTK. (1 -t S I

i d j
t fr*n» MCI

f o
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IN  THE SUPER IO R  COURT FOR TH E  STATE OF ALASKA  

FOURTH  JUD IC IA L D IST R IC T  AT FA IRBA N KS

GRANT C. BA KER ,

Appellant,

vs.

U N IV ERS ITY  OF ALASKA -FA IRBANKS, 
e ta i,

Appellee,
Case No. 4FA -94-469 C iv il

OBJECTIONS TO AGENCY RECORD 

COMES NOW Grant Baker, Appellant, by and through his attorneys, 

Jermain, Dunnagan & Owens, P.C., pursuant to Rule 210(i) of the Alaska Rules of 

Appellate Procedure and the Court’s order entered at the hearing before the Court on 

August 3, 1995 concerning issues of the proper record on appeal, who submits the 

following objections to the record assembled by Appellee’s counsel and transmitted to 

the Court on July 12, 1995:

1. In the transmittal of agency record filed with the Court on July 12. 1995 

and signed by Appellee’s counsel, the Appellees certify that the agency record 

submitted to the Court is in compliance with Rule 604(b)(1)(B)(ii) and (iii) of the Alaska 

Rules of Appellate Procedure. However, the agency record assembled and submitted

by counsel for Appellees does not consist of copies of the original papers and exhibits j

filed with the administrative agency, but appears to be an assemblage of documents j

E x . 35



taken from a variety of sources other than the original documents submitted to I n t ^ i  

Provost Paul Reichardt prior to his decision on January 31, 1994 (hereafter ■‘decision"). 

.4 comparison of the record assembled by Appellee’s counsel with the alternative record 

submitted by Appellant reveals that at least 44 documents are missing from the agency 

record and that 18 of these documents were either addressed to or copied to Dr. 

Reichardt and pertained to the decision.

2. Volume I of the agency record is the deposition of Ron Johnson, 

including all exhibits to the deposition, which was taken on June 16, 1994, almost 

months after the decision.

3. Volume II of the agency record is the deposition of Grant Baker, 

including all exhibits to the deposition, which was taken on May 22, 1995, almost IS 

months after the decision (and six days after the Court entered its order on May 16, 

1995 converting this civil action to an administrative appeal.

4. Volume III of the agency record includes a 20-page document in a 

sealed envelope which purports to be the Accreditation Board for Engineering and 

Technology, Inc. (ABET) report dated August 28, 1991; however, there is nothing to 

indicate whether arid, if so, how this report was utilized in reaching the decision.

5. The following documents in Volume IV are improperly included in the 

agency record for the following reasons:

a) The affidavit of Paul Reichardt (pp. 000001-000010) dated

June 29, 1995, signed almost 17 months after the decision (and more than one month •
t

after the Court entered its order on May 16, 1995 converting this civil action to an j
• j1 t

administrative appeal).

OBJECTIONS TO AGENCY RECORD E x .  86  Pago 2



j! b) pp. 0 0 0 0 1 6 - 0 0 0 0 2 4  is noj a copy of the original documgg£ j

submitted by Appellant to Dr. Reichardt, but a copy obtained from the Chancellor's i

office (and two cover letters dated December 16, 1993 and December 21, 1993 have
i
!

j! been removed).
!!

c) pp. 000025-000066 is ooi a copy of the original document j
f
i

submitted by Appellant, but a copy provided to Appellee's counsel during Appellant's j
I
!

deposition on May 22, 1995. !

d) pp. 000067-000086 are not copies of original documej 

submitted by Appointment, but are copies provided to Appellee's counsel by Appellant • 

during his deposition on May 22. 1995.

e) p. 000088 did ngi exist at the time of the decision. .
;

f) pp. 000092-000098 are an affidavit of Linda M. Armstrong with
t

attached exhibits which was prepared and signed on June 20, 1995, almost 17 months . 

after the decision and one month after the Court entered its order on May 16, 1995 

converting this case from a civil matter to an administrative appeal.
• i

g) pp. 000099-000100 is not a copy of an onginal document, but
i

one which appears to have been faxed to, received by and obtained from the UA ;
i

General Counsel. :
i

h) pp. 000180-000181 is as! a copy of an original document, but 

appears to be a copy of a document previously used as “Ex. 9" from some deposition or
i
i

proceeding in the civil matter. i

E x  8 7
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i) pp. 000182-000184 are not copies of original documents, ' 

are copies provided to Appellee's counsel by Appellant during his deposition on May j
I

22, 1995.
i

j) pp. 000217-000223 did not exist at the time of the decision. j
!

k) pp. 000225-000226 did nfli exist at the time of the decision. !
j

I) pp. 000227-000265 is a completed 1993 faculty evaluation j
i
l

report that did nj2Jt exist at the time of the decision. j

m) pp. 000319-000326 appear to be draft copies of UAF P o l ic y  . 

and Procedures, but there is no indication of any approval by the UA Board of Regents.
(

n) pp. 000335-000381 appear to be the 1989 edition of the UAF 

Policies and Regulations, rather than the 1993 reprinted version.

o) pp. 000382-000395 appears to be a document from the UAF ;

archives but of unknown origin and with no indication concerning whether and, if so, 

how it was utilized in reaching the decision.

p) p. 000418 pertains to an individual other than Appellant.
»

6. The following documents have Qfil been included as part of the j
• I

agency record assembled by counsel for the Appellee: \

a) A transcript of the Grievance Council hearing of Appellant's i
ti

grievance on December 10, 1993.

i
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b) Copies of any notes or records of the interviews held by 

Dr. Reichardt with Dean Williams, all SOE departm/an*,heads and John Zarling. 

Dated at Anchorage, Alaska this/ 9 ’*' day of August, 1995.

JERMAIN, DUNNAGAN & OWENS, P.C.

idley

I hereby certify that on tha Jf£*day 
of August 1995 a true and correct copy of 
the foregoing was mailed to:

Ann S. Brown, Esq.
Lane Powell Spears Lubersky 
250 Cushman. Ste 4-H 
Fairbanks, AK 99701

Shirley Kelly Q
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

GRANT C. BAKER.

Appellant,

vs.

UNIVERSITY OF ALASKA-FAIRSANKS,
et al.

Appellees.

Rl«d In th# Trial Court#
STATE OF ALASKA FOURTH CXSTRfCT

OCT -  51935
Clark of th# Trial Courts

% cr

By D«puty

Case No. 4FA-94-469 Civil

ORDER DIRECTING UAF TO PREPARE AND FILE TRAN-3.CR1EI

The court having considered the motion filed by Baker in this matter,

hereby orders UAF to prepare and file a transcript of the December 1993 grievance
1V c/^ . <>()

hearing within 5 days oflthis Order, with a copy to Baker and without cost to Baker.
iC u . C u i '^ t v U l  b r * ^

‘ ' DATED at Anchorage, Alaska this day of /Oc/ - ______ . 1995.

E. GREENE7MARY
SUPERIOR COURT JUDGE

X f Ad tttVTY. «JI) QS\ UjlfltdH, A
4 }  4  ,( C 6 < ib U

i

I hereby certify that on the^ Cr-day 
of September 1995 a true and correct copy of 
the foregoing was mailed to:

Ann S. Brown. Esq.
Lane Powell Spears Lubersky 
250 Cushman. Ste 4-H 
Fairbanks, AK 99701

i f  rt~

I c e r t i f y  rtVdT on  
» o ( m  o f  ( f i l l  fo rm

atjK,.

1 0 * 5 -9 $  ! r v  _
x m  w in  t * n f  t o t  ' L J  O  T  ( _ S

s  if <~TK S lf-
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IN THE SUPERIOR C O U R T  F O R  T H E  S T A T E  OF A L A S K A

FOURTH JUDICIAL D I S T R I C T  A T  FAIRBANKS
riuu  in tin Trial louu* 

State of Alaska, Fourtfs District

tm S  1996

G R A N T  C. BAKER,

v s .
Appellant,

Q l k ,  Tried CmtO

U N I V E R S I T Y  'OF A L A S K A - F A I R B A N K S , 
et al,

C a s e  No. 4FA-94-469 C i v i l

Appellees,

ORDER

T h e  Appellees, h a v i n g  m o v e d  this court to s t r i k e

A p p e n d i x  B a n d  Grant Baker's a f f i d a v i t  i n  support of A p p e n d i x  B, 

f r o m  t h e  Appellant's o p e n i n g  brief; and the court h a v i n g  

c o n s i d e r e d  the opposition s u b m i t t e d  b y  B a k e r  thereto a n d  b e i n g  

f u l l y  a d v i s e d  in the premises finds the correc t i o n s  made b y  B a k e r  

in A p p e n d i x  B are not c o n t ested as i n a c c u r a t e  by UAF a n d  it is 

p r o p e r  to supplement the transc r i p t  w i t h  these corrections; that 

the c o r r e c t i o n s  submitted b y  B a k e r  in A p p e n d i x  B to his b r i e f  are 

n e c e s s a r y  a n d  appropriate to c o r r e c t  k n o w n  factual e r r o r s  in the 

o f f i c i a l  transcript submitted b y  UAF; accordingly,

D E N I E D  a n d  that A p p endix B, a n d  G r a n t  Baker's a f f i d a v i t  in 

s u p p o r t  o f  A p p e n d i x  B, shall r e m a i n  p a r t  of Baker's b r i e f  for 

c o n s i d e r a t i o n  b y  this court.

IT IS ORDERED that A p p e l l e e s '  M otion to S t r i k e  is
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h i s  r e p l y  b r i e f  w i t h i n  20 d a y s  a f t e r  t h e  d a t e  o f  the C l e r k ' s  

c e r t i f i c a t e  o f  d i s t r i b u t i o n  o f  t h i s  o r d e r .

D a t e d  a t  A n c h o r a g e ,  A l a s k a  t h i s  ^ d a y  o f

 vjruERED t h a t  E a k e r  s h a l l  f i l e  an d  s e rv e

1996.

MARY E.(_G^EEUE 
SUPERIOR COURT JUDGE

I c*rtfy (tut ■ copy oi th* foregotaQ wns dtotributed trit:

*sCZil.S. Po»tcJ Sw
U  Ottw  ________
HAND  D E L IV E R Y  -  „

Svc -£V)~) r~\ P Y T P f l O  eO
[] PtexUpBln -
[]F«____________ _______________
U O d w .  

Dr- zzz
Q*rk
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