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In tro d uction

The overwhelming majority of Americans, according to all reliable polling data, support
parental involvement laws for teenagers considering abortion. Its public policy and
practical benefits even appeal to those who label themselves as “pro-choice,"” posidoning it
as a law that makes “common sense."

To help you create winning legislation in your state, Americans United for Life has
developed a model for the Parental Notice of Abortion Act featuring the following
elements:
e Thatno physician may perform an abortion upon a minor or incompetent
unless the physician performing the abortion has given forty-eight hours
notice to one parent or the legal guardian of the minor or incompetent

e Thataviolation of this Actisa Class A misdemeanor

» Exceptions to the notice requirementwhen a medical emergency exists or
when notice iswaived by the person entitled to notice

» For parental notice bypass through the courts

That this bill is effective ninety days after becoming law

AUL’s legislative guide includes talking points to help you respond to difficult questions
most often asked by opponents. These talking points can be used for media interviews,
debates and other educational forums.

While the model bill can be used in its current form, we recognize that individual States
may want to tailor the parental notification bill to meet their specific legal and social
needs. Ifyou need assistance in drafting and supporting your state’s parental notification
legislation, contact AUL's senior legislative counsel (312) 786-9494.
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ANACT concerning parental notice o fabortion.

Be it enacted by the People o fthe State of , representedin the General Assembly:

Section 1. Short Title.
This Act may be cited as the Parental Notice of Abortion AcL

Section 2. Legislative Purpose and Findings.

(a) The legislature Finds that:

(1) Immature minors often lack the ability to make fully informed choices that take
into account both immediate and long-range consequences.

(2) The medical, emotional, and psychological consequences of abortion are
sometimes serious and can be lasting, particularly when the patient is immature.

(3) The capacity to become pregnant and the capacity for maturejudgment
concerning the wisdom ofan abortion are not necessarily related.

(4) Parents ordinarily possess information essential to a physician’s exercise of his or
her best medicaljudgment concerning the child.

(5) Parents who are aware that their minor daughter has had an abortion may better
ensure that she receives adequate medical attention after her abortion.

(6) Parental consultation is usually desirable and in the best interests of the minor.

(b) The General Assembly’s purpose in enacting this parental notice law is to further the
important and compelling State interests of:

(1) Protecting minors against their own immaturity.
(2) Fostering family unity and preserving the family as a viable social unit.

(3) Protecting the constitutional rights of parents to rear children who are members
of their household.

(4) Reducing teenage pregnancy and unnecessary abortion.
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Section 3. Definitions.

For purposes of this Act:

(a) “Abortion” means the use or prescription of any instrument, medicine, drug, or any
other substance or device to terminate the pregnancy ofawoman known by the
defendant to be pregnant. Such use or prescription isnot an abortion if done with the
intent to a) save the life or preserve the health ofan unborn child, b) remove a dead
unborn child, or c) deliver an unborn child prematurely in order to preserve the
health of both the pregnantwoman and her unborn child.

(b) “Actual notice” means the giving of notice directly, in person or by telephone.

(c) “Constructive notice” means notice by certified mail to the last known address of the
parent or guardian with delivery deemed to have occurred 48 hours after the certified
notice is mailed.

(d) “Coercion” means restraining or dominating the choice ofa minor female by force,
threat offorce, or deprivation offood and shelter.

(e) “Emancipated minor” means any person under eighteen years ofage who is or has
been married or who has been emancipated.

(f) “Incompetent” means any person who has been adjudged a disabled person and has
had a guardian appointed for her under the State Probate Act

(g9) “Medical emergency” means a condition that on the basis of the physician's good-
faith clinicaljudgment so complicates the medical condition ofa pregnantwoman as
to necessitate the immediate abortion of her pregnancy to avert her death or for which
a delay will create serious risk ofsubstantial and irreversible impairment of a major
bodily function.

(h) “Neglect” means the failure ofa parent to supply a child with necessary food, clothing,
shelter, or medical care when reasonably able to do so or the failure to protect a child
from conditions or actions that imminently and seriously endanger the child’s physical
or mental health when reasonably able to do so.

(i) “Physical abuse” means any physical injury intentionally inflicted by a parent or legal
guardian on a child.

(j) “Physician” means any person licensed to practice medicine in all its branches under
the Medical Practice Act.

(k) “Sexual abuse” means any sexual conduct or sexual penetration as defined in Section

of the Criminal Code of the State of and committed againsta minor by an
adult family member as defined in this Section or a family member as defined in
Section cf die Criminal Code.

Section 4. Notice of One Parent Required.

(@) No person shall perform an abortion upon an unemancipated minor or upon an
incompetent unless that person has given at least forty-eight hours actual notice to one
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parent or to the legal guardian of the pregnant minor or incompetent of his or her
intention to perform the abortion. The notice may be given by a referring physician.
The person who performs the abortion must receive the written statement of the
referring physician certifying that the referring physician has given notice. Ifactual
notice is not possible after a reasonable effort, the person or his or her agent must give
forty-eight hours constructive notice.

Section 5. Alternate Notification.

(a) Ifthe minor patient declares in a signed written statement that she is a victim of sexual
abuse, neglect, or physical abuse by either of her parents or her legal guardian, then
the attending physician shall give the notice required by this Act to a brother or sister
ofthe minor who is over twenty-one years of age, or to a stepparent or grandparent
specified by the minor. The doctor who intends to perform the abortion must certify
in the patient’s medical record that he or she has received the written declaration of

abuse or neglect

Any physician relying in good faith on a written statement under this Section shall not
be civilly or criminally liable under any provisions of this Act for failure to give notice.

Section 6. Exceptions.
Notice shall not be required under Section 4 or 5 of this Act if:

(a) The attending physician certifies in the patient's medical record that a medical
emergency exists and there is insufficient time to provide the required notice, or:

(b) Notice is waived in writing by the person who is entitled to notice, or;

(c) Notice is waived under section 9.

Section 7. Coercion Prohibited.

A parent, guardian, or any other person shall not coerce a minor to have an abortion
performed. Ifa minor isdenied financial support by the minor's parents, guardian, or
custodian due to the minor’srefusal to have an abortion performed, the minor shall be
deemed emancipated for the purposes of eligibility for public-assistance benefits, except
that such benefits may not be used to obtain an abortion.

Section 8. Reports.

A monthly report indicating the number of notices issued under this law, the number of
times in which exceptions were made to the notice requirement under this section, the
type of exception, the minor's age and the number of prior pregnancies and prior
abortions of the minor shall be filed with the Department of Public Health on forms
prescribed by the Department. No patient names are to be used on the forms. A
compilation of the data reported shall be made by the Department on an annual basis and

shall be available to the public.
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Section 9. Procedure forJudicial Waiver of Notice.

(@) The requirements and procedures under this Section are available to minors and

incompetent persons whether or not they are residents of this state.

(b) The minor or incompetent person may petition any circuit court for a waiver of the

(©)

notice requirement and may participate in proceedings on her own behalf. The
petition shall include a statement that the complainantis pregnant and is
unemancipated. The court shall appoint a guardian ad litem for her. Anyguardian ad
litem appointed under this Actshall act to maintain the confidentiality of the
proceedings.

[Drafter’s Note: Because of concern for confidentiality, unless ajudicial decision or ot
state law requires it, it might be better to say: “the court may appointa guardian ad
litem for her."]

The circuit court shall advise her that she has aright to court-appointed counsel and
shall provide her with counsel upon her request

Court proceedings under this Section shall be confidential and shall ensure the
anonymity of the minor or incompetent person. All court proceedings under this
section shall be sealed. The minor or incompetent person shall have the right to file
her petition in the circuit courtusing a pseudonym or using solely her initials. All
documents related to this petition shall be confidential and shall not be available to
the public. These proceedings shall be given precedence over other pending matters
to the extent necessary to ensure that the court reaches a decision promptly. The
court shall rule, and issue written findings of feet and conclusions of law, within
forty-eight hours of the time that the petition was filed, except that the forty-eight-hour
limitation may be extended at the request of the minor or incompetent person. Ifthe
court fails to rule within the forty-eight-hour period and an extension was not
requested, then the petition shall be deemed to have been granted, and the notice
requirement shall be waived.

(d) Ifthe court finds, by clear and convincing evidence, that the minor is sufficiently

(e)

mature to decide whether to have an abortion, the court shall issue an order
authorizing the minor to consent to the performance or inducement of an abortion
without the notification ofa parent or guardian. Ifthe court does not make the
finding specified iri this subparagraph or subparagraph (e) of this section, it shall
dismiss the petition.

If the court finds, by clear and convincing evidence, that there is a pattern of physical,
sexual, or emotional abuse of the complainant by one or both of her parents, her
guardian, or her custodian, or that the abortion is in the best interest of the
complainant, the court shall issue an order authorizing the minor to consent to the
performance or inducement of an abortion without the notification of a parent or
guardian. Ifthe court does not make the finding specified in this subparagraph or
subparagraph (d) of this section, it shall dismiss the petition.

(f) A courtthat conducts proceedings under this Section shall issue written and specific

factual findings and legal conclusions supporting its decision and shall order that a
confidential record of the evidence and thejudge’s findings and conclusions be



maintained. Atthe hearing, the courtshall hear evidence relating to the emotional
development, maturity, intellect and understanding of the minor.

(9) An expedited confidential appeal shall be available, as the Supreme Court provides by
rule, to any minor or incompetent person to whom the circuit court denies a waiver of
notice. An order authorizing an abortion without notice shall not be subject to appeal.

(h) No filing fees shall be required ofany pregnant minor who petitions a court for a
waiver of parental notification under this Act at either the trial or the appellate level.

Section 10. Appeal Procedure.

The Supreme Court is respectfully requested to establish rules to ensure that proceedings
under this Act are handled in an expeditious and confidential manner and to satisfy the
requirements of federal courts.

rDrafteris Note: This section should be drafted to comport with whatever procedure the
State uses to establish appeals procedures. Ifthe legislature has this authority, those
procedures should be included in the legislation.]

Section 11. Penaldcs.

(a) Any person who intentionally performs an abortion with knowledge that or with
reckless disregard as to whether the person upon whom the abortion is to be
performed isan unemancipated minor or an incompetent without providing the
required notice is guilty ofa

(b) Failure to provide persons with the notice required under this Act is privnafacie
evidence of failure to provide notice and of interference with family relations in
appropriate civil actions. Such prima facie evidence shall not apply to any issue other
than failure to inform the parents or guardian and interference with family relations in
appropriate civil actions. The civil action may be based on a claim that the actwas a
result of simple negligence, gross negligence, wantonness, willfulness, intention, or
other legal standard of care. The law of this State shall not be construed to preclude
the award of exemplary damages in any appropriate civil action relevant to violations
ofthisAc1 Nothing in this Actshall be construed to limit the common law rights of
parents.

(c) Any person not authorized to receive notice under this Act who signs a waiver of notice
under subsection (b) of Section 6 is guilty ofa

(d) Any person who coerces a minor to have an abortion is guilty ofa

Section 12. Severability.

The provisions of this Actare declared to be severable, and ifany provision, word, phrase,
or clause of the Act or the application thereof to any person shall be held invalid, such
invalidity shall not affect the validity of the remaining portions of this Act
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Section 13. Right of Intervention.

The General Assembly, byjoint resolution, may appoint one or more of its members who
sponsored or co-sponsored this Act, as a matter of right and in his or her official capacity,
to intervene to defend this law in any case in which its constitutionality is challenged.
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IB Parental notification laws increase teenage sexual responsibility.

During the four and one-halfyears the Minnesota parental notice lawwas in
effectand enforced (August 1,1981, to March 2,1986), teen abortion and
pregnancy rates dropped substantially, and the teen birth rate continued its
slow decline (AmericanJournal ofPublic Health, March 1991).

Parental notification laws ensure that a teenager talks with those who know
her best—her parents—about a decision that will affect her for the rest of

her life.

Because nearly 80 percent of abortions performed on teenagers occur in
outpatient clinics, a girl is unlikely to have the benefit of conferring with a
trusted family physician about her decision.

For those girls who fear parental reprisal or abuse, parental notification laws
provide an exemption ffom the law for girls who are abused by their parents
or guardians.

Parental notification laws ensure that parents have the opportunity to discuss
their daughter’s medical history with a physician and that they in return have
their questions answered about the abortion procedure and follow-up care.

Parental notificadon may reveal medical history informadon that would
otherwise remain unknown to the aboruon provider.

Parental notification laws recognize the traditional rights of parents to direct
the rearing of their children.

Parental notification isrequired before virtually all non-emergency surgical
procedures besides abortion.

Parental notification laws are supported by the majority of Americans no
matter what their position on abortion.

Seventy-three percent of Texans favored passage of parental notification
legislation, according to a Harte-Hanks Inc. survey conducted by the
University of Texas in April 1995. The poll showed 75 percent of Caucasians
supported parental notification, as did 70 percent of Hispanics surveyed and
60 percent of African-Americans.
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Seventy-nine percent of Republicans, 70 percent of Democrats and 68
percentofindependents supported parental nodce, and 62 percent of Texas
liberals polled said they supported a parental-notificadon law.

In lowa, 81 percent of adult lowans favor a parent's right to know a minor’s
intent to consider an abortion. A poll conducted inJanuary 1995 by the Des
Moines Registerreports that all significant demographic and geographic
groups strongly support a parental notice bill. Men and women offered
about the same degree ofsupport Parents ofchildren under eighteen
supported parental notire by about 81 percent Even lowans who say they
are generally pro-abordon support parental nodce by a rado of almost three
to one.

According to a poll ofthe Colorado electorate in February 1994, registered
voters supported parental notificadon by 80 percent
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B Myth

Most teens tell their parents anyway. The government can’t mandate healthy
family communication where it doesn’t already exist

Fact

Studies indicate that less than halftell their parents. And many of those who
don’t exaggerate their parents’reaction. In one county in Minnesota, for
example, during a sixteen-month period, only 4 percent of minors who went
through the bypass expressed fear of physical abuse; only 5 percent
expressed fear that their parentwould prevent the abortion. (Briefof
cross-petitioners, at 9-10, nn. 5 Sc 7, Minnesota v. Hodgson, 110 S.C1 2729,
1989.) The mostcommon objection by minors to notification was concern
about upsetting their parents and “notwanting to ruin a good relationship."”
(Id. at 11.) Clearly, exaggerated adolescent fear is not a good reason of
stripping parents of their right to rear their children.

Myth

An estimated 12 percent of teens do not even live with their parents.
Notifying the parents of these teens will be impossible and totally unrelated
to the teen’s health.

Fact

This legislation recognizes that many family situations are less than ideal.
Under section 5, ifa parent is not providing care for the minor, an
alternative notification procedure is provided. Under section 6, the parent
may waive her or hisright to notice, and under section 9, a minor may obtain
an exemption from the law by going through a briefcourt procedure.

Myth
Mandatory notification will force desperate teens to obtain dangerous illegal
abortions.

Fact

Twenty-four States have working parental notice or consent laws. Only one
case-that of Becky Bell in Indiana-has been suggested to involve an unsafe
abortion, and even that case is wholly undocumented. The autopsy report
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(publicly released) failed to show any induced abortion. Isitgood public
policy to base a law—or not to enact one—on an isolated, unproven case?

Myth
Mandatory notification will force many teens to go out of state to obtain an
abortion.

Fact

Migration to obtain an abortion is nota reason for not enacting a parental
involvement law, it isa reason/orenacting more parental involvement laws.

InJune 1995, the Alan Guttmacher Institute (AGI) released a study which
argued that afterJune 1993, when Mississippi's parental-consent law went
into effect, more minors crossed State lines to obtain an abortion.
(Henshaw, The Impact ofRequirementsfor Parental Consent On Minors’Abortions
in Mississippi, Family Planning Perspective, Vol. 27, No. 3, p. 120, May/June

1995.)

AGI reports that in 1992 in Mississippi, 7,550 women had abortions and in
1993, 5,550 women had abortions. This constitutes a drop of 2,000 abortion:

performed, without regard to age.

InJune 1993, the Mississippi parental consent lawwent into effect. No other
abortion law took effectin 1993. AGI reports that from January to May 1993.
the ratio ofteenage abortions to adult abortions was 0.126. After the law
became effective, the ratio of teenage to adult abortions fell 16 percent to
0.106 from July to December 1993. (June was not included because the law
became effective mid-month.)

AGI found thatin 1993,1,462 Mississippi women (adultand minor) had
abortions in a neighboring state. It does not reveal a comparable number
for 1992. Based upon thatfigure, AGI argues that many teenagers left
Mississippi to have abortions in neighboring States. However, AGI admits
that even if some teenagers migrated to obtain an abortion, “all the States
bordering on Mississippi were enforcing parental involvement requirements
in 1993.” (Id.at 122.) Therefore, even in the event of migration, the
abortion doctor was required to seek parental consent in Louisiana and
Alabama, or give parental notice in Tennessee and Arkansas. Thus, as more
States enact and enforce parental involvement statutes, parental rights and
minors’ health protection will continue to expand.



Myth
Mandatory notification will expose teens to the anger of abusive parents.

Fact

Under this parental notice model, any teen who states that she has been
abused or neglected will be exempted from the notification requirement. As
noted above, teens often exaggerate their parent’s reaction.

In addition, this model will make it more likely that the minor who is being
abused or neglected will get the help they need. Under most State laws,
doctors who become aware of abuse claims must report the abuse allegation
to public officials who will conduct an anonymous investigation. The parent
will never know how the information was obtained, but perhaps the child will
finally get the help they deserve. Contrast this to the situation without a
parental notice law, in which the abused or neglected minor obtains the
abortion and returns to the negative family situation without anyone
knowing either of her follow-up medical or psychological needs or of the
horrible abuse she continues to endure.

Myth
Mandatory notification laws deter minors from obtaining abortions which
results in higher birthrates among teens.

Fact

The Minnesota experience proves otherwise. During 1981 to 1986 when the
Minnesota parental notice law was initially in effect, the pregnancy rate for
teens fell 20.5percent, the abortion rate fell 27.4 percent, and the birth rate fell
12.5 percent. The fall in the birth rate began prior to enactment of the law,
but elevated noticeably after enactment of the law.

Minnesota’s experience illustrates that the birth rate fell due to a reduction
in pregnancy rates, not an increase in abortions.

There is more evidence of the effect of parental involvement laws on teen
pregnancy and abortion rates. According to the LincolnJournal-Star,
(2/20/93): “Girls seventeen and younger had 23 percent fewer abortions
lastyear (1992) than during the year before..." This compares to a 9 percent
decrease for all age categories. The article also states that, T he notification
law apparently has not resulted in more teenagers having babies."”

Myth
Parental notice and consent simply delay teens from getting abortions until
the second trimester, when abortion is more dangerous.

Fact

This myth is directly contrary to data from both Minnesota and Missouri. In
both States, the number of first trimester abortions for teens declined so
much that it increased the overall percentage of abortions performed in the
second trimester, but there was no increase in the numberofsecond trimester
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abortions. (Rogers, et al., Impact ofthe Minnesota Parental Notification Law on
Abortion and Birth, Am.J. Pub. Health, Vol. 81, No. 3, at 196, March 1991.»

In addition, according to arecent report published in the AmericanJournal of
Obstetrics and Gynecology, a five-year study resulted in a finding that there was
no increase in the complication rate as compared to the first trimester.
(Jacot, et al., A Five-YearExperience with Second-Trimester Induced Abortions: No
Increases m Complication Rate as Compared to theFirst Trimester, Am.J. Obstet
Gynecol, Vol. 168, No. 2, at 633, February 1993.)

Myth
There is no evidence that abortion results in serious psychological problems
for minor or adult women.

Facts

The personal testimony of thousands ofwomen shows that many women do
experience severe post-abortion psychological problems.

An in-depth 1990 study by psychologist Catherine Barnard has demonstrated
that no fewer than 19 percent ofwomen who have had abortions suffer from
“diagnosable post-traumatic stress disorder (PTSD)" a psychological
dysfunction which can severely limit a person's ability to engage in normal
relationships and work. (Barnard, “The Long-Term Psychological Effects of
Abortion," Portsmouth, N.H.: Institute for Abortion Recovery and Research,
1990.)

Several researchers have demonstrated that due to their more immature
developmental stage, adolescents are at higher risk of suffering severe
psychological problems from abortion, an elevated risk of suicide, and
entering into a cycle of deliberately seeking replacement pregnancies.
(Franz, “Differential Impact of Abortion On Adolescents and Adults,"
Adolescence, 1992, 27(105)161-172; Campbell, “Abortion in Adolescence,"
Adolescence, 1988, 23:813-824.)

Myth
Teens can obtain most medical procedures and treatments without parental
notice.

Fact

The general common law rule still remains that teens must obtain parental
consent for medical treatment, except in cases of life-threatening
emergencies. The most often-cited example is ear piercing. However,just
about any medical treatment given to a minor must be authorized by a
parent Over the past twenty years, States have legislated specific exceptions,
but the general rule remains in force. In most cases, the exceptions only
allow non-surgical treatment to be performed without parental involvement.

Abortion is surgery.

13



Myth
Most teens are mature enough to make their own decisions.

Fact

If this were true, why are rates of adolescent pregnancy exploding? Also,
according to child psychologistJ. Piagetand B. Inhelder in their book The
Psychology ofthe Child. (1969), young teens often have difficulty assessing
long-term consequences and generally have avery narrow and egocentric
view of their problems. Teens are also more susceptible to pressure from
their boyfriends and peers and need the guidance ofan adult who cares
most about diarwell being, not the feeling of their boyfriend or their image.
To anyone with teenage children, this is not surprising news. Parental
involvement is needed to give the minor some perspective.

The quesdon is not simply maturity, itis also one of responsibility. As long as
a teenager isnot emancipated, her parents are responsible for her
upbringing and medical care. When ateen isinjured by abortion, the parent
gets the bill for the follow-up care, not to mendon the anguish of healing
their daughter’s psychological scars. Ifdoctors can exclude parents from
major events in their minor daughter’s lives which may have long-term
consequences, thejob of parenting will be much more difficult.

Myth
The American Medical Association and some medical professionals
recommended against mandatory parental notice.

Fact

Most doctors—as opposed to the AMA establishment—know that the miror’s
medical history is most reliable when a parent relates it Further, itisin the
minor's best interest when the parent cares for the minor in the aftermath of
medical care. In another example, the American Academy of Pediatrics
recendy reported that 51 percent of members (765 out of 44,000 members)
surveyed were opposed to one-parent nodce ofabortion. (Fleming and
O’Connor, Adolescent Abortion: Views ofthe Membershipfor the American Academy
ofPediatrics, Pediatrics, Vol. 91, No. 3, at 561, March 1993.) However, no
matter how caring and compassionate, the doctor is not ulumately
responsible for the mental and physical health of the minor. Her parents are.
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State

Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

District of Columbia

Honda

Georgia

Hawaii

Idaho

lllinois

Involvem

Type

One-parent consent
Judrial bypass
One-parent consent

No judicial bypass

On”parent consent
Judicial bypass

One-parent notice

48-hour waiting period

Judicial bypass

One-parent consent
Judicial bypass

One-parent consent
No judicial bypass

No law

One-parent notice

24-hour waiting period

Judicial bypass
No law

No law

One-parent notice

24-hour waiting period
7z-i our notice by mail

Judical bypass
No law

Two-parent notice

24-hour waiting period

No judicial bypass

One-parent notice

48-hour waiting period

Judicial bypass

entStatutes

Citation

Ala.Code 826-21-1 etseq. (West
1992)

Alaska Stat. §18.16.010(1994)

Ariz.Rev.Stat.Ann.
85 36-2152,35-2153(1993)

Ark.Code Ann. §820-16-801
etseq. (1991)

Cat. Health & Safety Code
§ 25958 (West Supp. 1995)

Colo.Rev.Stat. § 18-6-101(1)
(1990)

Delaware HB 179(1995)

Ga. Code Ann. § 15-11-110
etseq. (1994)

Idaho Code § 18-609(6X1987)

PA 89-18 (6/1/95)

Status

Upheld in Ex parte Anonymous,
531 So.2d 901 (Ala. 1988);
in force

Probably unconstitutional under
Planned Parenthood v.

Danforth, 428 U.S. 52 (1976); see
Op. Alaska att'y gen. (Oct 21,
1976)

Held unconstitutional in Planned
Parenthood v. Neely, No. Civ.
89-489, TUC ACM (D. Ariz. Sept
14,1992)

In force

Struck down on state
constitutional grounds in
American Academy of Pediatrics
V. Lungren. 26 Cal. App. 4th 479,
32 Cal. Rptr. 546 (1994), review
granted by Cal. Sup. Ct

Held unconstitutional in Foe v.
Vanderhoof, 389 F. Supp. 947
(D Colo. 1975)

Effective 1995

Previous law struck down cn state
constitutional grounds. In re
T.W., 551 So.2d 1186 (Fla.1989),
and later repealed

Upheld in Planned Parenthood
Ass'n v. Miller, 934 F 2d 1462
(11th Cir. 1991); in force

Probably unconstitutional under
Hodgson v. Minnesota, 497 US.
417(1990)

Preliminaty injuncton ssucd in
Zbaraz v. Ryan. No. 84 C 771,
June 8,1995, pending

promulgation of judicial bypass
rules by lllinois Supreme Court



State

Indiana

bwa

Kentucky

Louisiana

Maine

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Type

One-parent written consent
Judicial bypass

No law

One-parent notice
Judicial bypass
Eight-hour waiting period

One-parent written consent
Judicial bypass

One-parent consent
Judicial bypass

Adult family member or
one-parent 24-hour notice,
urless counseled by doctor
48-hour notice by mail
Judicial bypass

One-parent notice
waivable at physician's discretion

Two-parent written consent
Judicial bypass

One-parent consent
Jucficial bypass

Two-parent notice
48-hour waiting period
Judicial bypass

Two-parent written consent
Judicial bypass

Citation

Ind. Code Ann. 5 16-34-2-4
(Bums 1993)

Kan. Stat. Ann. 85 65-6704
65-6705 (1992)

Ky. Rev. Stat. § 311.732 (Michie
1994 Supp.)

La. Rev. Stat. Ann. § 40:1299.
355 (West 1992). U.S. amended
by HB 2068(1995)

Me. Rev. Stat. Ann. trt 22 §
1597-A0 992& 1994 Supp.)

Md. Health-Gen.Code Ann. §
20-103(cXI) (1994)

Mass. Gen. Laws Ann. ch. 112.
§ 12 5(1983)

Mich. Comp. Laws Ann. §
722.901 etseq. (West 1993 &
1995 Supp.)

Minn. Stat. Ann. § 144543 (West
1989)

Miss. Code Ann, 8§41-41-51 et
seq. (1993)

16

Status

In force; see Inre T.H. 484 N.E.2d
568 (Ind. 1985); Inre T.P.,475
N.E2d 312 (Ind. 1985)

In force

In force

Consent law upheld in Margaret
S. v. Treen, 597 F.Supp. 636
(E.D. La. 1984), affdwithout
discussion of this point 794 F2d
994 (5th Cir. 1986); consent law
was modified by HB 2088 (1995).
In Aug. 1995, a federal court
nrled that the consent law may
continue to be enforced, but the
state may not enforce the 1995
modification which allows judicial
notice to the parents or guardians
of minors seeking a judicial bypass

Imorce

In force

Injunctive relief denied in Planned
Parenthood League of
Massachusetts v. Beibtti, 499 F
Supp. 215 (D. Mass. 1980), affd
in part vacated in part an other
grounds and remanded, 641 F
2d 1006 (1st Cir. 1981); in force

Upheld in Planned Parentiiood
ofMid-Michigan v. AG. of
Michigan. No. D91-0571-AZ
Circuit Court Kalamazoo County,
March 29,1991; Augusts, 1992;
March 29,1993; April 29. 1994);
in farce

Upheld n Hodgson v.
Minnesota, 497 U5.417 (1994);
in farce

Upheld in Bames v. Mississippi.
992 F2d. 1335 (5th Or. 1993);
cat deniedtr/ U.S. Supreme Ct,,
114 S CL 468; state
constitutional challenge rejected,
Pro-Choice Miss. v. Fordioe, No.
G 94-374-W4, Hinds Co. Cir. CL.
Aug.IB, 1995), No immediate
appeal filed; in farce



New Hampshire
New Jersey

New Mexico

New York

North Carolina

North Dakota

Ohio

Oklahoma
Oregon

Pennsylvania

Rhode Island

South Carolina

South Dakota

Parental Notification Legslation Guide

State Type

Missouri One-parent wntten consent
Judicial bypass

Montana One-parent notice
Judicial bypass

Nebraska One-parent 48-hour notice
Judicial bypass

Nevada One-parent notice

Judcial bypass
Waiting penod-response to
notification by certified mail

No law

No law

J
One-parent consent

No judicial bypass

No law

One-parent consent
Judicial bypass

Two-parent written consent
Judicial bypass

One-parent 24-hour notice
Judicial bypass

No law
No law

One-parent informed consent
JucCcial bypass

One-oarent consent
Juotcial bypass

One-parent or grandparent
consent
Judicial bypass

One-parent notice
48-hour waiting period
No jurfdal bypass

Gtation

Mo. Ann. Stat. 5 ' 88.028 (Vernon
1983 &199S Supp.)

1995 Mont. Laws ch. 469

Neb. Rev. Stat. § 71-6901 etseq.
(1994 Supp.)

Nev. Rev. Stat. § 442.255,
442.2555 (Michie 1991)

N.M. Stat. Ann. 5 30-5-KC)
(Michie 1994)

N.C. HB481 (1995)

N.D. Cent. Code, §14-02.1-03.1

(1991)

Ohio Rev. Code Ann. § 2919.12
Anderson 1993)

Pa Cons. Stat. Ann. trt. 18 §
3206, (Purdon 1995 Supp.)

RI. Gen. Laws § 23-4.7-6 (1989)

S.C. Code Ann. 44-41-30 etseq.
<1994 Supp.)

S.D. Codified laws § 34-23A-7
(1994)
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Americans Unitedfo

Status

Upheld in Planned Parenthood
Ass'n of Kansas Oty, Mo. v.
Ashcroft 462 US. 476 (1983),
TJ. v. Webster, 792 F2d. 734
(8th Cir. 1986); in force

Effective 10/1/95; chalenged in
WhkkJand v. SaJvagni (U5. Dist
Ct. Montana) (CV93-92-BU-JFB)

In force

Held unconstitutional in Glid: v.
McKay, 616 F. Supp. 322 (D. Nev
1985). affd 937 F 2d 434 (9th
Cir. 1991)

Probably unconstitutional under
Planned Parenthood v. Danforth.
428 U.S. 52 (1976)

Effective Oct. 1.1995

In force

Upheld in Ohio v. Akron Center
for Reproductive Health, 497
U.S. 502 (1990); in

force; as-applied challenge,
rejected, Cleveland Surgi<enler
v. Jones. 2 F. 3d 686 (6th Cir.
1993), cert, denied, 114 S.Ct.
696 (1994)

Upheld in Planned Parenthood
of Southeastern Pennsylvania v.
Casey, 112 S Ct. 2791

In force

In force

Held unconstitutional in Planned
Parenthood, Sioux Falls Clinic v.
Miller. 860 Fiupp. 1409 (D. SD.
1994):affd___F3d___ (8th
Cir., Aug. 31,1995) (Docket No.
94-3326) (A.G. is deciding
whether to seek Supreme Court
review)



State

Tennessee

Texas

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming

Type

One-parent consent
Jutficial bypass

No law

Two-parent notice
No judicial bypass

No law
No law
No law

One-parent 24-hour notice
48-hour notice by mail

Judicial bypass

One-parent or adult family-
member consent
Judicial bypass

One-parent 48-hour written
notice and consent
Judicial bypass

Citation

Tenn Code Ann. 537-10-301 et
seg. (1991), as revived and
re-enacted by SB. No. 1340
(1995)

Utah Code Ann. 5 76-7-304(2)
(1995)

W. Va. Code. Ann § 16-2 F1
etseq. (1995)

Ws. Stat. Ann. 548.375(1994
Supp.)

Wyo. Stat. 5 35-6-118 (1994)

Status

Upheld in Planned Parenthood
Ass'n of Nashville v. Sundquist,
No. 92 C 1672, Circuit Court of
Davidson County, Tennessee,
July 6,1995; but see Planned
Parenthood Ass'n of Nashville,
Inc V. McWherter, 716 F.Supp.
1064 (M.D. Tenn. 1989), vacated,
945 F~d 405 (6th Cir. 1991)
(questioning adequacy of jutSdal
bypass rule under prior statute)

Upheld as applied to immature
minors, H.L v. Matheson, 450
U.S. 398 (1981); in force

In force

In force

In force

Parental involvement statutes require consent Dy or notice to a parent(s) or a legal guardian. A few States allow consent
by or notice to another person, including: grandparent (Delaware, lllinois, North Carolina, Ohio, South Carolina), adult
sibling (Ohio), adult family member or foster parent (Maine, Wisconsin), adult who is concerned about minor's best
interest and is not associated with the abortion provider (Kansas), and licensed mental health professional not associated

with an abortion provider (Delaware).

For further information contact Americans United for Life.

O 1995, Americans United for Life.



PRO-FAMILY
PROGRESS

by Scott DoNtcolm

T he 104th Congress® fight to end partial-birth abor—

tion failed"in the U.S. Senate on Sept. 26, but the
pro-life cause can take heart that the battle over
American public opinion may not be lost. The media
are f} eporting the facts about the procedure.

reported inMarch that major newspapers
had repeated myths and untruths about partial-birth
abortion fed to them by the pro-abor—
tion lobby ("What happened to
the facts?' March 25, 1996, pp- 1-
4. But only days before the U.S.
House of Representatives voted to
override President Clinton"s veto
of a ban on partial-birth abortion,
two major newspapers looked anew
at the controversia: ice.
Sept. 15, (New Jersey)
included a front-page storv
entitled "The Facts on Partial4Bj
ﬂH Two days later, the
offered itsown front-page

version: "Harsh Details Shift Tenor of

Abor#i [Toly) WY
WR%GS feature not only

refuted the pro-choice claim that "the

procedure isreserved for pregnancies that have gone
terribly awry,"” but lamented that many newspapers
have so blindly printed the error in their pages. One
example isthe media®s willingness to treat as fact the
National Abortion Federation®s claim that there are
only 500 partial-birth abortions performed in the U.S.

QL —

Congress protects marriage
C

readers were among those who persuaded
Congress to pass the Defense of Marriage Act
(DOMA) - a critical tool inallowing states to restrict
the definition of marriage to a union between one
man and one woman (“What"s wrong with this pic—
ture?” April 22,1996, pp. 14).

DOMA sailed through the House of Representa—
tiveson July 12, passing bv a 342-67 margin. The leg—
islation also passed easily (85-14) in the Senate two
months later. (The Senate took another pro-familv
step the same day when itvoted down, by the nar—
rowest of margins, the Employment Non-Discrimina—
tion Act- -legislation that would have added "'sexual
orientation” to the list of characteristics protected
under federal civil-rights laws.)

Although reluctant toanger the homosexual vot—
ing bloc, President Clinton signed DOMA into law
Sept. 21 at 12:50 a.m.— well after most newspapers*”
deadlines.

The 104th Congress also overturned President
Clinton"s directive toal low abortions inmilitary hos—
pitals, ende, xpaver support for pornography on
military basi , ohibited computer-simulated child
porn, restricted porn on the Internet, established a
national registry for sex offenders, reformed welfare
and passed a S5,000 tax credit tor adoption,

"These are remarkable achievements," said Gary
Bauer, president of Fami ly research Council inWash —

a¥b)

The reported last December that the partial-

birth abortion procedure isused "when the mother®s

life isat stake and/or the fetus isseverely
malformed."

Nine months later, the paper
reversed itselfby declaring that "the
majority of these abortions are per—
formed on normal fetuses" instead of
those with deformities. The article
added that, in most cases, the health of

thewoman having a partial-birth abor—
tion “isnot in jeopardy."

One week afte -
admission, liberal V@il@ll}&
columnist Richard Cohen likewise

renounced his support of partial-birth
abortion.
"lwas ... led tobelieve that these
late-term abortions were extremely
rareand performed only when the lifeof
the mother was indanger or the fetuswas irreparablv
deformed,” Cohen wrote. "1was wrong."
Douglas Johnson, legislative director for the

National Right meit in Washing—
ton, D.C., calls and

articles sig—
nificant breakthroughs, but he realizes that his
work isn"tdone.

"Many papers are still holding onto the fpro-
abortion] side 3 discredited assertions,” Johnson
said. [

ington, D.C.. "Now the question s, will thenextCon —
gress add to these accomplishments, or will liberal
activism prevail? All of us— by our action or inac—
tion— will help decide the outcome."

Onhio welcomes a new schookhoice city

C leveland joined Mi lwaukee inAugust tobecome the
country®s second city offering education vouchers.
Cleveland®s school-choice plan goes one step
furth an Milwaukee: Vouchers are good at pri—
vate religious schools. Milwaukee®s plan is
restricted to nonreligious schools only (“'Here"s
52,500; Pick a School," November 1990, p. 10).

Newsrack-pom restrictions upheld

C U]mlauded El Cajon, Calif., city councilman Bob

McClellan in January 1995 for spearheading
statewide legislation that prohibited the sale of
pornography from unsupervised vending machines
(""Hometown hero of the year," pp. 1-3). Shortly after
the legislation passed, porn producers filed for and
were granted an injunction that prevented the law
from taking effect.

But on Sept. 11 this year, the 9th Circuit Court of
Appeals upheld the newsrack-porn law ina unani—
mous ruling. Vendors found guilty of violating the
law could be sentenced to up toone year in al, fined
52,000, or both. T

mﬂBm‘t MAM.VCrnZEN.vi faim#  Fw<



P artial-B
ly Nancv Romer, Pamela Smith,
Cmms R. Cook and Joseph L. DeCihik

The House of Representatives will vote
in the next few days on whether toverride
President Clinton®s vetOof the Partial Birth
Abortion Ran Act. The debate on the sub—
ject has been noisy and m_-tcorous. You"ve
heard from the activists. You"ve heard
from thp politicians. Now may we speak?

We are the physicians who. on a daily
hnsis, treat pregnant women and their ba—
bies. And we can no longer remain silent
while abortion activists, the media and
even the president of the Unilpd States
continue to repeat false mediral claims
about partial-birth abortion. The appalling
lack of medical credibility on the side of
those defending this procedure has forced
us-for the first time in our professional
careers-to leave the sidelines in order to
provide some sorely needed facts in a de—
bate that has been dominated by anecdote,
emotion and media stunts.

Since the debate on this Issue began,
those whose real agenda Is t keep all
types of abortion legal-at any stage of
pregnancy, for any reason-have waged
what can only be called an orchestrated
misinformation campaign.

First the National Abortion Federation
and other pro-abortlon groups claimed the
procedure didn"t exist. When a paper writ—
ten by the doctor who invented the proce—
dure was produced, abortion proponents
changed their story, claiming the proce—
dure was only done when a women*s life
was indanger. Then the same doctor, the
nation"s main practitioner of the tech—
nique. was caught -on tnpo-r.dmitling
that 8)7/ of Ids partial-birth abortions were
"purely elective."

Then there was the anesthesia myth.
The American public was told that it
wasn"t the abortion (hat killed the baby,
but the anesthesia administered to the
mother before the procedure. This claim
was immediately and thoroughly de—
nounced by the American Society of Anes—
thesiologists. which called the claim "en—
tirely inaccurate.” Yet Planned Parent—
hood and Hsallies continued to spread the
myth, causing needless concern among

Notable &

S 'Yt " ]
|
EMTAneidy.

Without exception, when one compares
children from inlact families with children
from one-parent families where a divorce
has taken place, the data offer cause for
deep alarm:

 Chilldren insurh Idivorcedl situations
are twice as likely to drop out of high
school, and are much more likely to do
poorly in reading, spelling, and mathe—
matics.

= Such children are two to three times
more likely to hnve emotional or behavior
problems. They rate higher nn depen—

irth

A bortion |Is

our pregnant patients who heard the
claims and were terrified that epidurals .
during labor, or anesthesia during needed
surgeries, would kill their babies.

The latest baseless statement was
made by President Clinton himself when
he said that if the mothers who opted for
partial-birth abortions had delivered their
children naturally, the women®s bodies
would have been "‘eviscerated" or "ripped
toshreds™ and they “'could never have an—
other baby."

That claim Is totally and completely
false. Contrary to what abortion activists
would us believe, partial-birth abor—
tion is medically Indicated to protect

ea woman"s health or her fartility. In fact,

the opposite is true: The procedure can
pose a significant and Immediate threat
both the pregnant woman*s health and her
fertility. It seems to have escaped any—
one"s attention that one of the fivewomen
who appeared at Mr. Clinton®s veto cere—
mony had five miscarriages after her par-
tial-blrth abortion.

Consider the dangers Inherent in par—
tial-birth abortion, which usually occurs
after the fifth month of pregnancy. A
woman § cervix is forcibly dilated over
several days, which risks creating an "'In—
competent cervix," the leading cause of
premature deliveries. It Isalso an invita—
tion to infection, a major cause of Infertil—
ity. The abortionist then reaches Into the
womb to pull a child feet first out of the
mother (Intemal podnllc version), but
leaves the head Inside. (Inder normal cir—
cumstances. physicians avoid breech
births whenever possible; in this rase, the
doctor intentionally causes one-and risks
tearing the uterus In the process. He then
forces scissors through the base of the
baby"s skull-which remains lodged Just
wilhin the birth canal. This Isa partially
"blind" procedure, done by feel, riskingdi—
rect scissor injury to the uterus and lacer—
ation of the cervix or lower uterine seg—
ment, resulting in Immediate and massive
bleeding and the threat of shock or even
death to the mother.

None of this risk is ever necessary for
any reason. We and many other doctors

Quotable

dency, anxiety, and aggressiveness, and
lower on self-cotrol. They rate low in peer
popularity.

« They also score low in physical health
and well-being.

* They show substantially higher crime
rates. According to one study reported by
Pnpenoe, "60 percent of rapists, 72 percent
of adolescent murderers, and 70 percent of
long term prison Inmates come from fa—
therless homes, "

» They suffer much higher rates nf both
physical and sexual abuse, in the latter
rase most often carried out by the
mother"s boyfriend. Single mothers report
being much more violent toward their chil—
dren than do mothers In intact families.

B ad M

edicine

across the U.S. regularly treat women
whose unborn children suffer the same
conditions as those cited by the women
who appeared at Mr. Clinton"s veto cere—
mony. Never is the partial-birth procedure
necessary. Not for hydrocephaly (exces—
sive cerebrospinal fluid in the head), not
for polyhydramnios (an excess of annintlc
fluid collecting In the women) and not for
trisomy (genetic abnormalities character—
ized by an extra chromosome). Some—
times, "as in the case of hydrocephaly, Itls
first necessary to drain some of (he riuld
from the baby 3 head. And insome cases,
when vaginal delivery is not possible, a
doctor performs a Caesarean section. Rid
in no case Is It necessary to partially de—
liver an Infant through the vagina and
then kill the Infant.

How telling It Is that although Mr. Clin—
ton met with women who claimed to have
needed partial-birth abortions on account
of these conditions, he has flat-out refused
tomeet with women who delivered babies
with these same conditions, with no dam—
age whatsoever to their health or future
fartility!

Former Surgeon General C. Everett
Koop was recently asked whether he @
ever operated on children who had any of
the disabilities described In this debate,
fndeed he had. In fact, one of his pa-,
tlents- “®ith a huge omphalocele la sac
containing the baby"s nrgansl much big—
ger than her head"-went on tobecome thfe
head nurse Inhis Intensive care unit many
years later.

Mr. Koop®s reaction to thp president”s
veto? "l believe that Mr. Clinton was mis—
led by his medical advisers on what Is fact
and what Is fiction" on the matter, he said.
Such a procedure, he added, cannot truth—
fully be called medically necessary for ei—
ther the mother or-he scarcely need point
out-for the baby.

Considering these medical ientitles,
one can only conclude that thewomen who
thought they underwent partlal-blrth abor —
tions for "medical” reasons were tragi—
cally misled. And those who purport t
speak for women don"t seem to care.

Sowhom are you going to believe? The
actlvist-extrenlsts who refuse t allow a
Iitde truth t get in the way of their
agendp? The politicians who benefit from
the activists™ political action committees?
Or doctors who have the facts?
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Sustaining Partial-Birth Abortion

The Senate will vote todaY on
whether to sustain President Clinton's
veto of a hill Hint would han partial-
hirlli flhortlons. or as Il Is known med-
Irallr, InIncl dllallon and evacuation.
Parflalhirth nhnrtinn isn't exactly
about the abortion Issue as Il Is roni-
monly imrirrslood. Until rerenII%/. the
abortion hattip was mainly about r

tively early term picgnnnrles. when
the lelns Is no more than three inches
long and milter easily vaconmed from

Hpwomb with a method known as as-

piration. Parllalhirth abortion is
about ptetmanrles from the fifth
month onward, and as surh puts us
Into a different realm of political,
medlral and cultural concerns.

Roth houses nf Congress enacted
bans on partial-birth abortions, with
the Senate voting SSto <4 Mr. Clinton
veined the ban ‘In the Rose Garden
surrounded by women who said they'

had laler-lerm abortions only for med-

ical reasons. The experlallin Is that
there_ arpii'l 67 Senators willing to
override the veto, so the han will Tall.
Rut the Issue’s visibility has had one

salutary result. Up till now the abor-

tion dehatP. if you'll pardon thp
metaphnr, has managed to Ignore the
son pound gorilla In the room. For the
first limp,” people are also talking
about the fetus, nnt about women

ninne. A fetus may or may nnt be hu-

man, but on the other hand, It's not
nothing. At 20 weeks of gestation,
when the partial-birth abortion debate
begins, n fetus Is about nine Inches
long and Is clearly hernming human.

When the parllal hirth abortion
mailer first arose in thF House, choice
‘advocates such as Planned Parent-
Shood assprted that the procedure-
I making an Incision nr punctured hole
Jin the skull and withdrawing the con-
otents so th.it the collapsed head can be
Eulled through the cervix- was “ex-

remely rare and dnnp only when the
woman's life Is In danger nr In cases
of extreme fetal abnormality.” That
turns otd to he untrue.

No official records are kept on
later-term abortions. Rut to their
credit some newspapers have pro-
duced stories nn ‘a Mile-discussed
{area nf the abortion business without
the heavkl reporter hias that norm allx
(F.]attends his subject. Last week Rut
.Padawpr of the Record newspaper of
Jnergen County. N..I., reported that a
clinic In Englewood said It used the
method In anhont half the 100ahor-
tions Il did helween weeks Dand 24
Asked about lids bg Hie Record, a
spokeswoman for Planned Parent-
hood Federation of America said Its
widely printed estimate nf 500 nation-
ally a year rpfprred only to the lime
frame in the opposition's def)letlon of
what she railea 'Gerber hahles,” that
Is, abortions beyond 24WF6KS. What's
now clear Is that the Incidence of
these laler-lerm abortions Is signifi-
cant. not "rare.”

And cnnlr.ariirling the Impression
led hy the RoseGnrden event, a physi-
cian ‘al the Englewood facility said
most of the second-term ahbortions
done there are for niher lhnn medical
reasons: "We have an oceasinnal am-
;nin abnormality, hoi IPs @ minuscule
;nmnunl. Mns| are Medlraid pailenls.
{hlnck and while, and mnsl are for elec-
ive. nnl medical reasons  Most are
eteenagers.” Thai Is, Ihe prnccdiuc Is
«often used as a method of blrlh ronlrol.
or nmre accurately, social control.

ela-

f?n Sept. 17the Washington Post's
Health section published "Lite Term
Abortions: Who Gels Them and Why"
hK David Rrown. Our 100 Senators
should feel some obligation to read
this account before (he¥ vole, so they
cannot claim later not to have under-
stood ihe subject.

In llls Hosp Garden vein with (he
wnmen, Mr. Clinton said Ihev "repre-
sent a small, hid extremely vulnerable
group.” The wnmpn, Ihai’ls. He said,

They all_desperately wanted their
childfen. They didn't want abortions.
They made agonizing derisions only
when Il herame clear that their habies
would not survive...." The Post piece
reports that all these wnmen were pa-
tients nf the same 1/>s Angeles doctor,
the late James T. McMahon, who spe-
cialized in very late term abortions ([at
least 24 weeks?_ of pregnancies with
various complications,” from anen
rephaly of (he hrnin 17) cases) and
spina bifida i2Si to ihe surgically cor
rectahle cleft lip () cases).” The
mother's problem listed most often by
Dr. McMahon was depression.
~ The McMnhnn spectrum of med-
ical necessity Is worthy nf debate. But
It Is not the norm. After Interviews
with man}/ oilier practitioners. Ihe
Post article concluded: "These doc
tors say that while a significant num-
ber of the|ran|len|s have lale abor-
tions for medical reasons, many olh
ers-iJerfm s Ihe majority-do "not.”
And Indeed, a Sept. Darticle on this
Page hy four obsietridana lugjetted

hat even Ihe claims of medical ne-
cessity are overdrawn. ,

L] « L]

- We entirely doubt that moat Amer-
icans would support abortions past 20
weeks for no better purBose than birth
control. Releasing a haby for adoption
Is always an honored alternative, es-
pecially given the dlsgustm nature of
surh abortion procedures. ‘The chief
altcrnnlive lo Intact dllallon and evac-
uation Is called dismemberment and
evacuation-cutting the fetus Into
F|eces Inside ihe womb, usually after

t's been killed hy injection or cutting
Ihe umbilical cord. The basic Issue is
for what purpose later-term nbortlon
should be allowed, or more pointedly,
whether society has a right to put re-
strictions nn anv kind of abortion.

We believe It would be a good thing
If 67 men ters nf Ihe U.S. Senate
stepped forward and asserted that so-
cietal right lo define limits by overrid-
mq President Clinton's veto. The de-
bate so far has made clear that the
pro-choice movement has been guilty
of a lot nf dissembling. At the very
lenst, thek/ could sugport measures 10
restrict later-term nbortlon lo cases of
clear nr al leasl arPuable medical ne-
cessity, as pro-Iife groups have
worked to facilitate adoption. Instead,
nul of fear of losing Ihe debate over
early-term abortions. Ihe prtH-holce
lobby has chosen to defend elective
practices that should shock civilized
sensibilities.

By that Ingle, all Ihe rest of us are
supposed to say. oh well, we guess no-
body Is allowed to talk about (his, and
walk away ftnm Ihe obscene reality of
these post-20-weck abortinns. And that
Is precisely whal our Senators will do
after lodny's vote: Simply walk away
from Ihe subject. Really, there ought
fo be llmlls to ihe demands of expedl-
enry. even allowing for the currently
low'standards nf life In our politics.
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PARTIAL-BIRTH ABORTION-
COLD BLOODED KILLING

For (he past two years, the National Right to Life
Committee has undertaken a major effort to educate
Americans about the growing use of an abortion tech-
nique called “D&X." D&X is a partial-birth, brain suc-
tion abortion procedure and is nothing less than cold-
blooded killing. It is used to kill babies between 18 and

39 weeks of gestation.

When this kind of abortion is performed, the abortionist
removes all but the head of the living baby from the
mother's womb. The back of the baby’s head is next
stabbed with a pair of scissors. Finally the brains are
suclioned out lo collapse Ihe head making it easier to
remove the now dead baby from the mother's womb.

Two years ago, NRLC distributed over six million
brochures that attacked partial-birth brain suction abor-
tion and depicted lhe brutal O&X method. We were
immediately attacked by many pro-abortion groups,
including the National Abortion Federation.

In this current legislative session of Ihe 104th Congress,
legislation that outlaws brain suction abortion methods
will be introduced. It is now being drafted by
Representative Charles Canady of Florida. W ith the
strong support of grassroots pro-lifers, NRLC is prayer-
fully hopeful that a bill prohibiting the killing of a living
baby can be passed.
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Dilation and E xtraction
for Lato Second Trimester Abofdaa

M anu Hsskell, M.D?

PrtMoud at the Nancnal Abortion Federation
3iak Management Seminar. September 13. 1993

w INTRODUCTION
m
Tha surpcal method 3eacriwd in this paper diffitrr bos. gi?y«c D&E in that it
doe* not rely upon dismemberment to [EMOVE the fetus. Nor an w

iaAistens used a axpt' the intact fetus.

Rasher, the surgeon grasps and removes a nearly Intact iecusthrough an
adoge. tfy dilated eervix The author has coined the terra W
D ATto distinguish it from disaaaberment-typ* D&E'a.

This procedare can be performed in a properly equipped- physrian's ofBco

under toga] lasethosa. It can be used luceesafulUy hi patiesta 2029 weeks in

pregnancy.

The author has perfiamed over 700 of these procedures with a low rate at

aoopHeationa.

BACKGROUND

S&£ evotved as us alternative {0 induction or Instillation method* (hr second
MVENT eberdoa la the aid 1970s. This happened in part because Of lack of
hospital Qudiftiee sllewtef teeond trimester abortions in matt geogmpkk areas, in
part because —argeoaa needed a "right now" solution V) oomplete suction abonwoa .

inadvertantly .nanad la the eeeond trimseier sad In [9AN t» provide a mesne of early
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second ttmtater abort:on is avoid ttctm ry delay* for injsiihnoa methods.* The

North Caroliaa Conference m 1978 established DAS as we preferred method for tari-
second tuastur abortions in the US.*. 4

Classic DAS is accomplished by dismembering the fetus inadt die uterus with
mstnuaarua and removing the pieces through an adequately dilated earvix.5

However, meat surgeons And dismemberment at twenty weeks and beyond to
bo difficult due to the toughness of fatal tissues at this stage of development.

m
Consequently, most lata second triaescer abortions an performed by an induction

method® 7. 8

Two techniques of late second thmwter DATs have been described at previous
NAJF meetings. The first relies on sterile urea iasn*amniotie iafuiion ts cause fetal

daa iaa sad lysis (or softening) of fetal tissues prior ts surguy.9

The second technique is to rupture the membranes 24 hours prior to surgery
and cut the ttmbiUral eard Petal death and *«” <"l eutolyaa soften the tissue*.

There are attendant risks of infection with this method

In nummary, approaches to !ste second trimeater DACt rely upon some means

to Indues enriy fatal demise to soften the fetal timuas making dismemberment easier.
m

PATJZN? SEL2CTIOM

The author routinely performs Jus procedure on all patina .10 through 24

e
weeks LM ? with amain ezeaptiona. The author performs tha oroeedtire on selected

patients 28 through 29 weeks LM ?.

The eathor refer* for induction patieata faffing into the following categories:

e

Previous enaction ow& 22 wfttks
— . Obeee patients (more dun 20 pounds over large frame ide al weight)

Twin pregnancy over 21 weeks
Patients 29 weeks and over

A



DESCRIPTION O? DILATION AND EXTRACTION METHOD

DUIrica sad txtrnction uitas place over ehrea days. In a nuuh&U, DJtX cta be

dtombrd is follows:

Dilation
MORE DILATION
Rmi-fira® ultrasound visualisation

Version (is naaded)

Intact extraction

Fatal akull dsaompraaaiea
Riaovil

Omb?*up

Recovery

Dbv 1 «D iliriflw

Tbs pedant is tviimtad with in ultrasound, hiaoflobin and Rh. Hidlock

nealaa art used ts Interpret id! ultrasound measurements.
la tha opm 'iaf room, tha csrvis j propped. anastfaaraad and dilaud to 9*11
mm. Ffvi. six or saves In|» Dilipin bydrorapk dSktcrs tn piand in the arm .

Tha pattaa* goes boa« or ts a aotal overaifhe.

33gL U iftn M axtei

'Tha pariaut returns ts tha operating rood where tha previous day’s Dilapaa

tn remcrred. Tha earvfar is scrubbed sad inasthaatzsd. Batwata 15 and 25 Dilapsa

are placed in the carvianl e&asL Thapatiaac return home or to a motal overnight

Tha patient resume to tha oparatinf room where tha previous day's D ilip u
in naavni Thaptrgial assistant administers 101U ?ftoda totreauscnlsriy. Tha
oaavfat la scrubbed, aneetbetised and grasped with a tenaculum. Tha maabnnaa ire

ruptured. Ifthay in notalready. ,
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The surtjtexJ assistant places an ultrasound probe oa tht patient's abdomen
and scans tha fetus, locating the lower extramities. This seaa provides the surgeon
information about tha orientation of the fetus and approximate location of tha lower
extremities. The trtnducer is then hdd in position over the lower extremities.

The surgeon introduces a large grasping fbrcap, such ss a Bierer or Hem,
through tha vaginal and cervical canals into tha corpus of tha uterus. Baaed upon his
knowledge of fetal orientation, he moves the tip of tha instrument carefully towards
tha fetal lower extremities. When the instrument appears on the sonogram screen.
tha surgeon is able to open and dose its jaws to firmly and isliibly grasp a lower
extremity. Tha surgeon then applies firm traction to the injouaent causing a version
of tha fetus Ofnecessary) end pulls tha extremity into tha vagina.

By observing tha movement of the lower extremity and version of the fetus on
tha ultrasound screes, tha surgcca is assured that his instrument has sot
inappropriately grasped a maternal structure.

With a lower extremity in the vagina, tha surgeon uses his' fingers to deliver
tha opposite lower extremity, then the torso, the shoulders end tha upper extremities.

The skull lodges at the internal cervical os. Usually them la not enough
dilation for it to peas through. Tha fetus is oriented dorsum or spina up.

At this point, the right-handed surgeon slides tha fingers of the left had along
the back oftha fetus and ' hooka* the shoulders of the fstas with the index tnd ring
Angara (pela down). Wext he slides the tip of tha middle finger along the spina
towards tha skull while applying traction to the shoulders and lower extremities. The
middle finger lifts and pushes the antenor cervical Up out oftha way.

W hile maintaining thie tension. Hfting tha cervix and applying traction to the
shoulders with the fingers of the left hand the surgeon takes e pair ofblunt curved

Mstaanbeum scissors in the right haul Ha carefuUy advances the tip, curved down.
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along the spine andunder his middle finger until ht feels it contact the bass of the
skull under tbs tip of his middle finger.

Reassessing propar placement of the dosed stisaors tip and safe elevation oftin
cervix, tha surgeon than Toros tha ariaaore into tha bass of tha w ill or into tha
foramen magnum. Having safaly enured tha skull, hasprtadi tha sdsaors to aniarge
tha opaning.

Tha surgeon removes tha sdsaors and introduces a suction catheter into this
bole and tvicuatu tha skull contacts. With tha cathater still in placa, ha applies
traction to the fetus, removing it completely from tha patient.

The surgeon anally removes the placenta with farespa and scrapes the uterine

walls with a large Evans and a 14 mm suction curette. The procedure ands.

Patients are observed a minimum of 2 hours following surgery. A pad check
and vital signs are performed every 30 minutes. Patients with minimal bleeding afUr
30 rainutac ere encouraged to walk about the building or outside between checks.

Intravenous Quids, pitoon and antibiotics are available for tha exceptional

times they are needed.

ANESTHESIA

Udoaune 1% with epinephrine administered i/ttra-cervically is ths standard
anesthseta. NItrous-oxids/oxygen analgesia is administered nasally as in adjunct.
For tha DBapan insert and Dilapan change. 12ec'a is used in 3 equidSstant locations
around ths osrrfc For tha surgery. 24oc's is used at 6 equidistant spots,

Carboaalae 1H fa substituted for Hdoeaiae fer patients who expressed lidccairu

stnsitivicy.



MEDICATIONS

Ail patianta not allergic to Utracydine analogues receive doxyeycHae 300 mpn

by mouth daily for 3 days beginning Day 1
Pstionu with Afly history of gonorrhea. chlamydia or pelvic inflammatory

diaaasa raeaiva additional doxyeydine. IOOragra by mouth arm daily @Qir sir

additional days.

Patients allergic to tetraryeiinaj art notp v n propiylactfe aatibioties.

Ergotrate 0.2 mjm by mouth four times daily br three days is dispensed to

each patient.

Pitoon 10 IXJ intramuscularly is administered upon removal of tha Dilapan oa

Day 3.

Rhogam intramusealarly ia provided to all Rh negative patient* oa Day 3.

Ibuprofea orally is provided libsrally it a rata of 100 sgm per hour from Day 1

onward.

Patients with aavars erampo with Dilapan dilation an provided Pheaergaa 25

mpa suppositories rtcuUy every 4 hours as seeded.

Rare patients rtquire Synalogo* DC is order to sleep during Dilapan dilation.

Patients with s hemoglobin lass than 10 g/dl prior to surgery receive packed

red blood call thnmftuaons.
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FOLLOW-UP

Ail patients are given a 24 hour physrian's number to call ia can ofa problem
or concern.

At least three attampta to contact each patient by pbona on* weak after
surgery art mada by tha ofCca stall

All paticots art aikad to rtturs for check-up thrat weak* following their

surfary.

THIRD TRIMESTER

The author it aware of ona other surgeon who us— a concaptually similar
tarimfane. Ha adds additional ehasfts of Dilapan andAar laoistxia in tha 48 hour
dflaticr period. Coupled with other refinements and a slower operating time, he

per&rartheae procedural up to 32 weeks oraw r. ™

SUMMARY

la cooduaion, Dflatieo and Extraction is an alternative method for aehievinf
lata second tximarttr abortions to 28 weeks. Itcan b tuaad in tha third trimester.

Among its advantages art that it is a quick, surgical outpatient method that
eazsbo perferaed oa = scheduled basis uc iar local aneatbaaia.

Among its disadvantages an that it requires a high degree of surgical skill

and m«y not be appropriate for a few patianta.
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o'Ublished by 1hi AP\A s

Puannea oy me American M*oca Assoaanon/SiS Nortn Stats Strost/Chcago. ano« 60610/(312) 464-50C
Samara Sottsn. Eat

July 11, 199
on

The lion. Charles T. Canady

Chairman, Subcomnictee on cha Constitution
Comnitt.ee on tha Judiciary

U.S. House of Representatives

2138 Rayburn House Office Bldg.
Washington, 0.C.  20515-6216

Dear Representative Canady:

Ue have received your July 7 letter outlining allegations of inaccuracies
in a July 5 1993, story in American Medical Heua. "Shock-tactic ada targat
late-term abortion procedure.W

You noted that in public testimony before your committee, AMWews is
allagad to hava quoted physicians out of context. You also noted that one
such physician submitted testimony contending that AHMiwa misrepresented his
statements. Ue appreciate your offer of the opportunity to respond to these
accusations, which now are part of the permanent subcommittee record.

AHHews stands behind the accuracy of the report cited in the testimony.
The report was complete, fair, and balancad. The comments and positions
axpressed by those interviewed and quoted were reported accurately and in-
context. The report was baaed on extensive research and interviews with
experts on both sides of cha abortion debate, including interviews with two
physicians who perform the procedure in question.

Ue have full documentation of these interviews, including tape recordings
and cranscripcs. Enclosed is a transcript of the contested quotas that relate
to the allegations of ineccuracias made against AhMews.

Lac me also note that in the two years since publication of our story,
neither the organisation nor cha physician who complained about the report in
testimony to your committee has contacted ths reporter or any editor at AMMews
to compLain about it. AHNawa has a longstanding reputation for_bel«nce,
fairness and accuracy in reporting, including reporting on abortion, an issue
that is as divisive within medicine as it is within society in genereL. We
believe chat the story in question comports entirely with that reputation.

Thank you for your lettar and cha opportunity to clarify thia matter.

Attachment
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ReLevsnt portions of recorded interview with 4artin Haskell, HD:

AMM: Let's talk first about whether or not the fetus is dead beforehand...

Baekell: Wb it's not. Ho, it's really not.M percentage arc for various

nucosrs of reasons. so«« jubc because or the stress — intrauterine stress
during, you know, the two days that tha cervix is being dilated. Sonatinas the
aeabranes rupture and it takes a vary snail superficial infection to kill a
fetus in utero whan the membranes are broken. And so in my case, | would think
probably about a third of those are definitely are (sic) dead bafore |

actually start to renove the fetus. Xnd probably the ocher two-thirds are noc”

AMM Is che skull procedure also done to nake sure that the fetus is dead so
you're noc going to have tha problea of a live birch?

Haskell: It's ianacerial. If you can't gat it out, you can't gat it out.
AMI: | mean, you couldn't dilate further? Or is that riskier?

Haskell: Well, you could dilate further over a period of days.

AVIM Would that just make it... would it go froa a 3-day procedure toa 4-ar
a 5-?

Haskell: Exactly. The point hers is to effect a safe legal abortion. | neon,
you could say tha sans thing about che OAE procedure. You know, why do you do
che DAE procedure? Why do you erush che fetus up inside cha wombt To kill it

bafore you cake it out?

Well, chat happens, yes. But that's not why you do it. You do it to get it
out. 1 could do che sane thing with a DAE procedure. | could put dilapan in
for four or five days and say I'n doing a DAE procedure and the fetus could
just fall out. But that's not really the point. The point here is you're
attempting to do an abortion. And that's the goal of your work, is to complete
an abortion. Noc to sea how do | nanipulate che situation so that | get a live
birch instead.

AMM wrapping up tha . larviewi | wanted to sake sure | have both youand

(Dr.) McHshan saying 'Ho' then. That this is misinformation. these lettersto
the editor saying it's only dona when che babyT already dead, in case of

fatal demise and you have to do an autopsy. But some of then are saying

they're getting that information from MAT. Hava you calked to Barbara Bedford
or anyone over there? | called Barbara and she called back, but I haven't
gotten back to her.

Haskell: Well, Z had heard that they were giving thee information, somebody
ovar chare might be giving information like chat out. The people that staff
che NAF office are not medical people. And many of them when | gave my paper,
many of them came in, | learned later, to watch my paper because many of them
have never seen an abortion performed of any kind.

AVMM Did you also show a video when you did that?



Haskell: Yeah. | taped a procedure a couple of years ago, a very brief video
that simply showed che technique. The old scory about a picture's worth a
thousand words.

AMM: As National Right to Life will tell you.

Ueekell: Afterwards they were just amazed. They just had no idaa. And here
they're rabid supporters of abortion. They work in che office there.
And...some of them have never seen one performed...

Comments on elective vs. non-elective abortions:

Haskell: And I'lIl be quite frank: mosc of my abortions ara elective in that
20-24 week range... In my particular case, probably 20Z ara for genetic
reasons. And the ocher 80Z are purely elective...



An Abortion Rights Advocate Says He Lied About Procedure
DAVID STOUT

New York Times, Late Edition - Final ED, COL 01, P 12
Wednesday February 26 1997

WASHINGTON, Feb. 25 - A prominent member of the abortion rights
movement said today that he lied in earlier statements when be said a
controversial form of late-term abortion is rare and performed primarily to
save the lives or fertility of women bearing severely malformed babies.

He now says the procedure is performed far more often than his
colleagues have acknowledged, and on healthy women bearing healthy fetuses.

Ron Fitzsimmons, the executive director of the National Coalition of
Abortion Providers, said he intentionally misled in previous remarks about
the procedure, called intact dilation and evacuation by those who believe

it should remain legal and "partial-birth abortion"” by those who believe it
should be outlawed, because he feared that the truth would damage the cause

of abortion rights.

But he is now convinced, he said, that the issue of whether the
procedure remains legal, like the overall v iNtfs about abortion, must be

based on the truth.

In an article in American Medical News, to be published March 3, tod an
interview today, Mr. Fitzsimmons recalled the night in November 1995, when
he appeared on "Nightlins” on ABC md "lied through my teeth" when he said
the procedure was used rarely and only on women whose lives were In danger
or whose fetuses were damaged.

"It made me physically ill," Mr. Fitzsimmons said in an interview. "I
told my wife the nextday, 1 cant do this again.™

Mr. Fitzsmmons said tiut after that interview he stayed on the

sidelines of the debate for a while, but with growing unease. As much as he
disagreed with the National Right to Life Committee « d others who oppoec
abortion under any drcumstiuces, he said be knew they were accurate when
they said the procedure waa common.

In the procedure, a fetus la partly extracted from the birth canal
feet first, and the brain is then suctioned out

Last faQ. Congress failed to override a Presidential veto of a law

that would have backed the procedure, which abortion opponents tout
borders on infanticide and some abortion rtgtonftocit e ato bcMere
should be outlawed ai particularly gruesome. Polls have shown thak such a

ban has popular support

Senator Tom Daschle of South Dakota, the Democratic leader, has



suggested a compromise that would prohibit all third-trimester abortions,
except in cases involving the "life of the mother and severe impairment of

her health."

The Right to Life Committee and its allies have complained repeatedly
that abortion-rights supporters have misled politicians, journalists and
the general public about the frequency and the usual circumstances of the
procedure.

"The abortion lobby manufactures disinformation,"” Douglas Johnson, the
committee’s legislative director, said today. He said Mr. Fltzsimmon's
account would clarify the debate on this procedure, which is expected to be
renewed in Congress.

Mr. Fitzsimmons predicted today thd the controversial procedure would
be considered by the courts no matter what lawmakers decide.

Last April, President Clinton vetoed a bill that would have outlawed

the controversia, procedure. There were enough opponents in the House to
override his veto but not in the Senate. In explaining the veto, Mr.

Clinton echoed the argument of Mr. Fitzsimmons and his colleague™*.

"There are a few hundred women every year who have personally agonizing
situations where their children are boro or are about to be bom with

terrible deformities, which w ill cause them to die either just before,

during orjust after childbirth,” the President said. "And theae women,
among other things, cannot preserve ihe ability to have further children
unless the enormity - ths enormous size of the baby’s bead - is reduced
before being extracted from thdr bodies.” A spokeswoman for Mr. Clinton
said tonight that the White House knew nothing of Mr. Fitzsimmons'.'
announcement and would not comment further.

In the vast majority of cases, the procedure is performed on a healthy
mother with a healthy fetus tiut is 20 weeks or more along, Mr. Fitzsimmons
said. "The abortion-rights folks know it, the anti-abortion folks know it,

and so, probably, does everyone else,” hr said in the article in the

Medical News,« American Medical Association publication,

Mr. Fitzsimmons, whose Alexandria, Vs., coalition represents about 200
independently owned clinics, said coalition members were being notified of

his announcement

One of the facti of abortion, he srid, is that women etsrer abortion
clinics to kill thdr fetuses. 1 t is a form of killing," he said. "You're
ending alife.”

And while he said that troubled him, Mr. Fitzsimmons said be continued
to support this procedure and abortion rights in general.

Copyright (c) 1997 The New York Times. A ll rights reserved.



Statement of Brenda Pratt Shafer, R.N.
Before the
Subcommittee on the Constitution
Committee on the Judiciary
U.S. House of Representatives

Hearing on The Partial-Birth Abortion Ban Act (HR 1833)
March 21,1996

Mr. Chairman and honorable members o f the Judiciary Committee, | am Brenda
Pratt Shafer. | am here before you, at the request o fthe Committee, to relate to you my
experience as an eyewitness to what is now known as the partial-birth abortion procedure.

| am a registered nurse, licensed in the State of Ohio, with 14 years o f experience.
In 1993, | was employed by Kimberly Quality Care, a mining agency in Dayton, Ohio.
In September, 1993, Kim berly Quality Care asked me to accept assignment at the
Women's Medical Center, which is operated by Dr. Martin Haskell. 1 readily accepted
the assignment because | was at that time very pro-choice. | had even told my teenage
daughters thatif one o fthem ever got pregnant at a young age, | would make them get an
abortion. They disagreed with me on this, and one o fthem even wrote an essay for a high
school class that mentioned how we differed on the issue.

So, because o fthe strong pro-choice views that 1held atthattime, | thought this
assignment would be no problem for me.

But | was wrong. | stood at a doctor's side as he performed the partial-birth

abortion procedure- and what | saw is branded forever on my mind.
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I worked as an assistant nurse at Dr. Haskell's clinic for three days- September 28,
29, and 30, 1993.

On the first day, we assisted in some first-trimester abortions, which is all I'd
expected to be involved in. (I remember that one o f the patients was a 15-year-cld-girl
who was having her third abortion.)

On the second day, | saw Dr. Haskell do a second-trimester procedure that is called
aD & E (dilation and evacuation). He used ultrasound to examine the fetus. Then he
used forceps to pull apart the baby inside the utenis, bringing it out piece by piece and
piece, throwing the pieces in a pan.

Also on the first two days, we inserted laminaria to dilate the cervixes ofwomen
who were being prepared for the partial-birth abortions- those who were past the 20
weeks point, or 414 months. (Dr. Haskell called this procedure "D & X", for dilation and
extraction.) There were six or seven o f these women.

On the third day, Dr. Haskell asked me to observe as he performed several o fthe
procedures that are the subject o fthis hearing. Although I was in that clinic on
assignment o fthe agency, Dr. Haskell was interested in hiring me full time, and | was
being given orientarion in the entire range o f procedures provided at that facility.

*] was present for three o f these partial-birth procedures. Itis the first one that1
w ill describe to you in detail.

The mother was six months pregnant (2672 week*). A doctor told her that the baby
had Down Syndrome and she decided to have an abortion. She came in the first two days
to have the laminaria inserted and changed, and she cried the whole time. On the third
day she came in to receive the partial-birth procedure.

Dr. Haskell brought the ultrasound in and hooked it up so thathe could see the
baby. On the ultrasound screen, | could see the heart beating. As Dr. Haskell watched
the baby on the ultrasound screen, the baby's heartbeat was clearly visible on the

ultrasound screen.
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Dr. Haskell went in with forceps and grabbed the baby’'s legs and pulled them
down into the birth canal. Then he delivered the baby's body and the arms—everything
but the head. The doctor kept the baby's head just inside the uterus.

The baby's little fingers were clasping and unclasping, and his feet were kicking.
Then the doctor stuck the scissors through the back ofhis head, and the baby's arms
jerked out in a flinch, a startle reaction, like a baby does when he thinks that he might fall.

The doctor opened up the scissors, stuck a high-powered suction tube into the
opening and sucked the baby's brains out. Now the baby was completely limp.

I was really completely unprepared for what I was seeing. | almostthrew up as T
watched the doctor do these things.

Mr. Chairman, | read in the paper that President Clinton says that he is going to
veto this bill. IfPresident Clinton had been standing where | was standing at that
moment, he would not veto this bill.

Dr. Haskell delivered the baby's head. He cut the um bilical cord and delivered the
placenta. He threw that baby in a pan, along with the placenta and the instruments he'd
used. | saw the baby move in the pan. | asked another nurse and she said it was just
"reflexes.”

| have been a nurse for a long time and | have seen a lot o f death— people maimed
in auto accidents, gunshot wounds, you name it. | have seen surgical procedures o fevery
sort. Butin all my professional years, | had never witnessed anything like this.

The woman wanted to see her baby, so they cleaned up the baby and putitin a
blanket and handed the baby to her. She cried the whole time, and she kept saying, "I'm
so sonry, please forgive me!" | was crying too. | rouldn'ttake it Thatbaby boy had the
most perfect angelic face | have ever seen.

| was present in the room during two more such procedures that day, but | was
really in shock. 1 tried to pretend that | was somewhere else, to notthink aboutwhat was

happening. 1ljustcouldn't waitto getout ofthere. After | leftthatday, | never went
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back. These last two procedures, by the way, involved healthy mothers with healthy
babies.

I was very much affected by what | had seen. For a long time, sometimes still, 1
had nightmares about what | saw in that clinic that day.

That's why, last July, |1 wrote a letter to Congressman Tony Hall ofDayton, in
support ofthe bill, telling what | had seen. And that led to me being asked to tell others
what I'd seen, just as | am doing here today.

Mr. Chairman, since | wrote that letter to Congressman Tony Hall, | have been
subjected to some strange attacks on my credibility, and | would like to address these
briefly.

Last July 12,1sat in the audience as the full Judiciary Com mittee debated this
legislation, and | heard Congresswoman Schroeder read a letter from Dr. Haskell to the
Judiciary Committee (also dated Juiy 12) in which he said, "I have examined our records
and found no evidence ofa Brenda Shafer working for us during 1993."

Fortunately, | had previously provided the Constitution Subcommittee with the
pertinent payroll records fr m Kimberly Quality Care, including their invoice to Dr.
Haskell's clinic. After these documents were circulated, Congresswoman Schroeder

withdrew that particular allegation, explaining it away as resulting from confusion over

my married name. But it seemed peculiar to me at the time that neither she nor her staff

had contacted me, or the subcommittee staff, to request documentation, before she
basically called me a liar in front ofeverybody. But there was much more o fthat sort of
thing to come.

In his July 12 letter, Dr. Haskell said also said that my account was "inaccurate,"
because "she describes procedures at 26 1/2 weeks and 25 weeks... This is contrary to my
own self-imposed and established limit of 24 weeks.” Butin recenttimes Pve seen an
article published in American Medical News forJuly 5,1993- just a few months before |

worked for him - in which Dr. Haskell said that he performs the procedure "up until about
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25 weeks," which conflicts with his letter to the Judiciary Committee.

Also, in Dr. Haskell's 1992 paper describing the partial-birth procedure, "Dilation
and Extraction for Late Second Trimester Abortion,” which you have all seen, he wrote,
"This author routinely performs this procedure on ail patients 20 through 24 weeks LM P
(i.e., from last menstrual period] with certain exceptions. The author performs the
procedure on selected patients 25 through 26 weeks LM P." Keep in mind that this 26"/i-
week little boy had Down syndrome, so this was a "selected patients" case.

Later, | learned another letter had been produced by Dr. Haskell's operation, dated
July 17, this one signed by Christie Gallivan, a nurse. This letter was cited by opponents
ofthe bill before and during the House and Senate floor debates, and was even entered
into the Congressional Record by Senator Barbara Boxer.

In this letter, Christie Gallivan acknowledged that | had worked at the clinic for
three days, butwent on to claim that since | was a temporary nurse, | "would not have
been present” at such a procedure—or, then again, in the alternative, that if | did sec such
a procedure, then my memory must be faulty, or else that | must be deliberately
"misrepresenting” what | saw.

W ell, as I've said from the beginning, although | was assigned by a temporary
agency, Dr. Haskell needed another surgical nurse-1 was told that he was having a hard
time keeping them- and he seemed to be interested in hiring me on a permanent basis.
He wanted me to observe the procedure.

Christie Gallivan v/as the surgical nunc and she spent those three days giving me
an "orientation,” as it says on the Kimberly Quality Care invoice. Butwhatis striking to
me is how blatantly inconsistent Nurse Gallivan's letter is, not only with what | saw, but
with what Dr. Haskell him self has written and said elsewhere.

Christie Gallivan wrote, "Dr. Haskell does not use ultrasound in the performance
o fsecond-trimester procedures.” Then she went on, regarding my account, "Therefore,

her entire description o fher experience with viewing the second-trimester abortion, which
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includes Dr. Haskell using the ultrasound while doing this procedure, is clearly
questionable,”

Yet, in Dr. Haskell's paper explaining how he performs the procedure, he clearly
states that the surgical assistant "places an ultrasound probe on the patient's abdomen and
scans the fetus, locating the lower extremities.” And a little further on, referring to the
forceps, he wrote, "When the instrument appears on the sonogram screen, the surgeon is
able to open and close its jaws to firmly and reliably grasp a lower extremity."

So when Christie Gallivan writes that | could not have seen a baby moving, you

can evaluate that statement in the light o f her other statements on these points on which

there is such a clear written record. And, you should notice that she never tries to

explain, in this letter, why anyone should believe that these babies supposedly don't
move. l've been given a copy ofa transcript o f the tape-recorded interview with Dr.
Haskell conducted by the American Medical News in June, 1993—only three months
before my time at his clinic- in which he explicitly acknowledged that most o f these
babies are alive when he pulls them out

On November 17,1testified before the Senate Judiciary Committee. Senator
Kennedy asked me why it had been reported, in a nursing newsletter, that 1was employed
by the National Right to Life Committee. As replied, and I tell you know, IYe never been
a member of, or a donor to, that organization, and certainly in no sense an employee.

Certainly, since last summer | have cooperated with National Right to Life in their
efforts to make my experience more widely known, because | think it's important that
people know the truth about this matter. But National Right to Life has not paid me for
anything, and nobody else has paid me for anything in connection with this subject either,
beyond reimbursing travel and accommodation expenses. By the way, the editor o fthe
nursing newsletter subsequently retracted the erroneous claim.

Mostrecently, | gota copy ofa letter sent to a constituent by Congresswoman

Lynn Rivers ofMichigan, written in longhand, in which this distinguished member o f



TESTIMONY OF BRENDA_SHAFER, R.N., PAGE 7

Congress claimed that I "was unwilling to testify under oath or submit herselfto cross-
examination in front of.Congress- even though she was sitting in the hearing room w hile

testimony was being taken."

O fcourse, Mr. Chairman, that is all pure fiction. By the time | heard ofyour bill
and wrote my letter to Congressman Hall, on July 9, you had already concluded the
hearing on your legislation. | was present for the July 12 markup, and spoke with various
members o f the committee and the press informally, but o fcourse there was no
opportunity for me to formally testify on that occasion, although I certainly would have
welcomed the opportunity.

In November, when Senator Hatch invited me to testify before the Senate Judiciary
Committee, | accepted immediately and without qualification. During the question
period, Senator Kyi asked me if | would be willing to testify to these things under oath
and | replied, "Yes, sir, | would. Or under a lie detector or anything else | need to do."
[Senate hearing record, p. 63] And I tell you the same thing.

Mr. Chairman, thank you for indulging me in unburdening myselfon these points.
It is been frustrating to hear, and hear of, these attacks on my truthfulness, and not be able
to respond.

It is still amazing to me that certain individuals who hold high elective offices,
offices for which I hold great respect, have been so willing to publicly spread this kind o f
blatant misinformation about me, without making the slightest effort to investigate or
look at any o fthe documentation.

Mr. Chairman, these people who say | didn't see what | saw-1 wish they were
right. I wish | hadn't seen it. Butl did see it, and | w ill never be able to forgetit That
baby boy was only inches, seconds away from being entirely boro, when he was killed.
What | saw done to that little boy, and to those other babies, should not be allowed in this
country.

Thank you.



Pratt is Brenda Shafer's maiden name. Below are her social security number and
RN license number listed on her Ohio driver's license and Ohio Board ofNursing
card, respectively. Both numbers are listed on the bill submitted by the nursing
agency to Or. Haskell's clinic. Nurse Shafer worked as an assistant nurse at Dr.
Haskell's abortion clinic for three days in September, 1993, an experience she
described in a letter to Congressman Tony Hall and in the attached testimony.
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registered num and NAam worked since July.
1908. In the Dayton offlo* of Dr. Martin Haa-
kall. in this capacity. | was the none that
supervised the training of Brenda Pratt dor*
Iny bar brief temporary employment at the
Woman's Madlcal Cantar of Dayton. As yon
know, we initially conducted a search of onr
employment records under tha name “Bren-
da Shafer." as this wee tha name aha signed
to the letter which waa given to us. Whan
provided with the correct last name, we did
in fact find the reoord of her three-day em-
ployment at our Dayton facility.

Tha information provided by Ms. Pratt as
to our practloca at tha Woman's Medical
Center of Dayton is largely inaccurate.
First, aha describee Dr. Haskell performing
one 2S-week and one 26-week abortion proce-
dure. Dr. Haskell doee not perform abortions
past 24 weeks of pregnancy. This Is a self-im-
posed lim it to which he has scrupulously ad-
hered throughout the elms 1 have worked for
him.

Second. Dr. Haskell does not usa
ultrasound in ths performance of seoond-trl-
meoter procedures. We ust ultrasound only
to determine the pregnancy's gestation.
Therefore, her entire description of her expe-
rience when +tlswing a second-trimester
aUxrtion. which Includes Dr. Haskell's using
the ultrasound while doing the procedure, is
clearly questionable.

Finally, at no point during a dilatation
and extraction or Intact DJtB is there any
fetal movement or response that would indi-
cate awareness, pain or struggle. Ms. Pratt
absolutely could not have witnessed fetal
movement as she dsecribes. We do not train
temporary nurses in second trimester dilata-
tion and extraction, atnce It Is a highly tech-
nical procedure and would not be performed
by someone in a temporary capacity. It In-
deed. M's Pratt entered the operating room,
at any point during D&X procedure, she
clearly either la mlcrepresenting what cha
eaw or remembersitincorrectly.

If you have any further question*, please

feel frg to oqatsct our office.
reerdly,
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Partial-Birth Abortions: A Closer Look

By Douglas Johnson
NRLC Federal Legislative Director

September 11, 1996

The final version of the Partial-Birth Abortion Ban Act (HR 1833) was approved by
the U.S. Senate by a vote of 54-44 on December 7,1995, and by the U.S. Honse of
Representatives on March 27,1996, by a vote 0f286-129. On April 10,1996, President
Clinton vetoed the bilL The Hoose is expected to vote on whether to override the veto
on or about September 19,1996. Iftwo-thirds ofthe Honse votes to override, the
Senate also will vote on whether to override.

Opponents ofthe bill, including President Clinton and his subordinates, have
propagated a number of myths regarding the partial-birth abortion procedure and the
bill. These myths include the assertions that partial-birth abortions are very rare and
are performed only in extreme circumstances involving serions fetal deformities or
threat to the life of the mother; that the bill would jeopardize the lives or health of
some women; and that anesthesia given to the mother kilb the fetus/baby or renders
her pain-free before the procedure is performed. Some ofthis misinformation —
especially the claim that the procedure is used mostly in cases ofsevere "fetal
deformity™ -- has been uncritically adopted as factual by some j :urnalists, columnists,

and editorialists.

Vet, these claims are contradicted by the past writings and recorded statements of
doctors who have performed thousands of partial-birth abortions, and by other
available documentation, including authoritative medical information gathered by the
House Judiciary Committee and the Senate Judiciary Committee. This factsheet relies
heavily upon such primary sources. For copies ofdocuments cited here, contact the

N RLC Federal Legislative Office at (202) 626-8820, fax (202) 347-3668.
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« What is a partial-birth abortion,-and what is the Partial-Birth Abortion
Ban Act (HR 1833)?

The Partial-Birth Abortion Ban Act (HR 1833) would prohibit performance ofa partial-
birth abortion, except in cases (if there are any) in which the procedure is necessary to save
the life of a mother. The complete text ofthe bill is attached to this factsheet.

The bill defines a "partial-birth abortion” as "an abortion in which the person
performing the abortion partially vagiuaily delivers a living fetus before killing the
fetus and completing the delivery."” [emphasis added] Abortionists who violate the law
would be subject to both criminal and civil penalties, but no penalty could be applied to the

woman who obtained such an abortion.

This procedure is generally used beginning at 20 weeks (4'/j months) into pregnancy, and

"routinely" to at least 24 weeks (572 months). It has often been used much later- even into
the ninth month. The Los Angeles Times accurately and succinctly described this abortion

method in aJune 16, 1995 news story:

The procedure requires a physician to extract a fetus, feet first, from the womb and
through the birth canal until all but its head is exposed. Then the tips o f surgical
scissors are thmst into the base o fthe fetus' skull, and a suction catheter is inserted
through the opening and the brain is removed.

In 1992, Dr. Martin Haskell of Dayton. Ohio, wrote a paper that described in detail, step-by-
step. how to perform the procedure. ["Dilation and Extraction for Late Second Trimester
Abortion."] Dr. Haskell is a family practitioner who has performed over 1.000 such
procedures in his walk-in abortion clinics. Anyone who is seriously seeking the truth
behind the conflicting claims regarding partial-birth abortions would do well to start
by reading Dr. Haskell's paper, and the transcripts ofthe explanatory interviews that
Dr. Haskell gave in 1993 to two medical publications, American Medical News (the
official AM A newspaper) and Cincinnati Medicine. [All are available from NRLC.]

Here is how Dr. Haskell explained a key part o f the abortion method:

With a lower [fetal] extremity in the vagina, the surgeon uses his fingers to deliver
the opposite lower extremity, then the torso, the shoulders and the upper extremities.
The skull lodges at the internal cervical os [the opening to the uterus]. Usually there
is not enough dilation for it to pass through. The fetus is oriented dorsum or spine up.
At this point, the right-handed surgeon slides the fingers o f the left hand along the
back o f the fetus and "hooks" the shoulders o f the fetus with the index and ring
fingers (palm down).... [T]he surgeon takes a pair ofblunt curved Metzenbaum
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scissors in the right hand. He carefully advances the tip, curved down, along the
spine and under his middle finger until he feels it contact the base o f the skull under
the tip of his middle fmger.... [T]he surgeon then forces the scissors into the base of
the skull or into the foramen magnum. Having safely entered the skull, he spreads
the scissors to enlarge th. opening. The surgeon removes the scissors and introduces
a suction catheter into this hole and evacuates the skull contents.” ["Dilation and
Extraction for Late Second Trimester Abortion,” pages 30-31.]

Dr. Haskell also wrote that he "routinely performs this procedure on all patients 20
through 24 weeks LM P [i.e., from 4% to 514 months after the last menstrual period!
with certain exceptions,"” these "exceptions” involving com plicating factors such as
being more than 20 pounds overweight Dr. Haskell also wrote that he ased the
procedure through 26 weeks [six months] "on selected patients.”" (p.28) He added,
"Among its advantages are that it is a quick, surgical ontpatient method that can be
performed on a scheduled basis under local anesthesia.” (p. 33).

In sworn testimony in an Ohio lawsuit on Nov. 8,1995, Dr. Haskell explained that he first

learned o fthe method when a colleague

described very briefly over the phone to me a technique that | later learned came from
Dr. [James] McMahon where they internally grab the fetus and rotate it and
accomplish—be somewhat equivalent to a breech type ofdelivery, [emphasis
added]

Dr. James McMahon, who died in 1995, used essentially the same procedure thousands of
times, and to a much later point in pregnancy- even into the ninth month. Other
abortionists also employ the procedure, as discussed below.

« Aren't "'third trimester' abortions rare? Atwhat stage in pregnancy do
partial-birth abortions occur? Are these babies "viable'"?

It appears that the substantial majority of partial-birth abortions are performed late in the
second trimester - that is. before the 27-week mark - but usually after 20 weeks (414
months). There is compelling evidence that the overwhelming majority o f these pre-week-

27 partial-birth abortions are performed for purely "social" reasons.

In an attempt to "filter out" this documentation, many opponents o f the bill attempt to
narrow the debate to only third-trimester partial-birth abortions procedures —that is, to
abortions performed beginning in the 27th week [seventh month] o f pregnancy. Some
journalists and commentators have readily adopted this "filter.” However, there is really
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no aon-ideological justification for adopting this "third trimester” demarcation. It has
no basis in the text of the Partial-Birth Abortion Ban Act (HR 1833), which bans
partial-birth abortion atany point in pregnancy. Nor, contrary to some popular
misconceptions, is there any basis in current Supreme Court constitutional doctrine or
in neo-natal medical practice for adopting a "third trimester"” demarcation.

Under the Supreme Court's doctrine, "viability" is regarded as the constitutionally significant
demarcation. InPlanned Parenthood v. Casey (1992), the Supreme Court explicitly
disavowed the "trimester framework” ofRoe v. Wade (1973), and reaffirmed that "viability"
is (in the Court's view) the constitutionally significant demarcation. "Viability" is the point
at which a baby bom prematurely can be sustained by good medical assistance. Currently,
many babies are "viable" a full three weeks before the "third trimester.” Therefore,
most partial-birth abortions kill babies who are already "viable,” or who are at most a

few days or weeks short ofviability.1

(Even at 20 weeks, the baby is seven inches long on average. And, as discussed below, at a
March 21 congressional hearing leading medical authorities testified that the baby by this

pointis very sensitive to painful stimuli.)

At least one partial-birth abortion specialist, the late Dr. James McMahon, regularly
performed the procedure even after 26 weeks- even into the ninth month. In 1995, Dr.
McMahon submined to the House Judiciary Constitution Subcommittee a graph and
explanation that explicitly showed that he aborted healthy ("not flawed™) babies even in the
third trimester (after 26 weeks ofpregnancy). Dr. McMahon's own graph showed, for
example, that at 29 or 30 weeks, one-fourth of the aborted babies had no "flaw" however
slight. Underneath the graph, Dr. McMahon offered this explanation:

After 26 weeks, those pregnancies that are not flawed are still non-elective.
They are interrupted because of maternal risk, rape, incest, psychiatric or
pediatric indications, [chart and caption reproduced in June 15 hearing record,

page 109]

In an interview with Constitution Subcommittee Counsel Keri Harrison, Dr. McMahon

'According to the landmark survey o f neonatal units in the National Institute o f
Child Health and Human Development Neonatal Research Network, conducted in 1987
and 1988 by Dr. Maureen Heck, etal, babies bom at 23 weeks had on average a 23%
chance ofsurvival, rising to 34% at 24 weeks, and 54% at 25 weeks. See "Very Low
Birth Weight Outcomes o fthe National Institute o fChild Health and Human
Development Neonatal Network," Pediatrics, May 1991.
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explained that "pediatric indication” referred to underage mothers, not to any medical

condition o fthe mother or the baby.

* Is the baby alive when she is pulled feet-first from the womb?

American Medical News reported in 1993. after conducting interviews with Drs. Haskell and
McMahon, that the doctors "told A M News that the majority of fetuses aborted this way are
alive until the end o fthe procedure.” On July 11,1995, American Medical News submitted
the transcript o f the tape-recorded interview with Dr. Haskell to the House Judiciary

Committee. The transcript contains the following exchange:

American Medical News: Let's talk first about whether or not the fetus is dead

beforehand.

Dr. Haskell: No it's not. No, ifs really not. A percentage are for various numbers of
reasons. Some just because o f the stress- intrauterine stress during, you know, the
two days that the cervix is being dilated [to permit extraction o fthe fetus].
Sometimes the membranes rupture and it takes a very small superficial infection to
kill a fetus in utero when the membranes are broken. And so in my ease, | would
think probably about a third ofthose are definitely are (sic) dead before |
actually start to remove the fetus. And probably the other two-thirds are not.

In an interview quoted in the Dec. 10,1989 Dayton News, Dr. Haskell conveyed that the
scissors thrust is usually the lethal act: "When | do the instrumentation on the skull... it
destroys the brain tissue sufficiently so that even if it (the fetus) falls out at that point, it's
definitely not alive,” Dr. Haskell said. [For further evidence on this issue, see the next

section.]

Brenda Pratt Shafer, a registered nurse from Dayton, Ohio, stood at Dr. Haskell's side w hile
he performed three partial-birth abortions in 1993. In testimony before the Senate Judiciary
Committee (Nov. 17, 1995). Shafer described in detail the first o f the three procedures-
w hich involved, she said, a baby boy at 26'/j weeks (over 6 months). According to Mrs.

Shafer, the baby was alive and moving as the abortionist

delivered the baby's body and the arm s- everything but the head. The doctor kept
the baby's head just inside the uterus. The baby's little fingers were clasping and
unclasping, and his feet were kicking. Then the doctor stuck the scissors through the
back of his head, and the baby's arms jerked out in a flinch, a startle reaction, like a
baby does when he thinks that he might fall. The doctor opened up the scissors,
stuck a high-powered suction tube into the opening and sucked the baby's brains out.

Now the baby was completely limp.
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Under HR 1833, in any case in which a baby dies before being partly removed from the
uterus -- whether o f natural causes or by an action of an abortionist - the subsequent
removal of that baby is not a partial-birth abortion as defined by the bill.

e Does anesthesia given to the mother kill the baby?

Many prominent defenders of partial-birth abortion have publicly insisted that the unborn
babies are killed by anesthesia given to the mother, prior to being "extractedl1 from the
womb. For example, syndicated columnist Ellen Goodman wrote in November, 1995, that
if you listened to supporters of the ban, "You wouldn't even know that anesthesia ends the
life ofsuch a fetus before it comes down the birth canal.” N ARAL President Kate
Michelman said, "The fetus, is, before the procedure begins, the anesthesia that they give
the woman already causes the demise ofthe fetus. That is, it is not true that they're bom
partially. That is a gross distortion, and it’s really a disservice to the public to say this."
[KMOX-AM, St. Louis, Nov. 2, 1995]

Likewise, Planned Parenthood distributed to Congress a "fact sheet" signed by Dr. Mary
Campbell, Medical Director ofPlanned Parenthood of Metropolitan Washington, which
stated, "The fetus dies of an overdose ofanesthesia given to the mother intravenously....This
induces brain death in a fetus in a matter of minutes. Fetal demise therefore occurs at the
beginning o f the procedure while the fetus is still in the womb."

However, when this statement was read lo Dr. Norig Ellison, the president o f the 34.000-
member American Society of Anesthesiologists (ASA), he testified, "There is absolutely no
basis in scientific fact for that statement....l think the suggestion that the anesthesia given to
the mother, be it regional or general, is going to cause brain death o f the fetus is without
basis o f fact.” [Senate Judiciary Committee hearing record J-104-54, Nov. 17, 1995. p. 153]

Subsequently, in attempting to defend their "fetal demise" claims, pro-abortion advocacy
groups disseminated new claims that the late Dr. James McMahon had utilized exceptionally
massive doses of narcotic anesthesia before performing his abortions, and that these massive
doses would indeed kill a fetus. But in testimony before the House Judiciary Constitution
Subcommittee on March 21. 1996. Dr. David J. Bimbach, president-elect o f the Society for
Obstetric Anesthesia and Perinatology, testified:

In order to cause fetal demise, it would be necessary to give the mother dangerous
and life-threatening doses o f anesthesia.” [...] Although there is no evidence that this
massive dose w ill cause fetal demise, there is clear evidence that this excessive dose
could cause maternal death. [House Judiciary Committee hearing record no. 73,

pages 140, 142]
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« Since the baby is still alive when "‘extracted" from the womb, does she
feel pain?

Dr. Norig Ellison, president ofihe American Society of Anesthesiologists (ASA), wrote to
the Senate Judiciary Committee:

Drugs administered to the mother, either local anesthesia administered in the
paracervical area or sedatives/analgesics administered intramuscularly or
intravenously, will provide little-to-no analgesia (pain relief] to the fetus.
[Senate Judiciary Committee, Nov. 17, 1995 hearing record, page 226]

On March 21,1996, the House Judiciary Subcommittee on the Constitution conducted a
public hearing on "The Effects ofAnesthesia During a Partial-Birth Abortion.” Four leading
experts in the field testified that the fetuses/babies who are old enough to be "candidates" for
partial-birth abortion possess the neurological equipment to respond to painful stimuli,
whether or not the mother has been anesthetized. Opponents ofthe bill were unable to
produce a single medical witness w illing to testify in support o f the claims that anesthesia
kills the fetus or renders the fetus insensible to pain. [See House Judiciary Committee
Hearing Record No. 73, March 21, 1996.)

Dr. Jean A. Wright, associate professor o f pediatrics and anesthesia at the Emory University
School of Medicine in Atlanta, testified that recent research shows that by the stage of
development that a fetus could be a "candidate" for a partial-birth abortion (20 weeks), the
fetus "is more sensitive to pain than a full-term infant would be if subjected to the same
procedures,” Prof. Wright testified. These fetuses have "the anatomical and functional
processes responsible for the perception of pain.” and have "a much higher density ofOpioid
(pain) receptors” than older humans, she said.

Dr. David Bimbach, president-elect ofthe Society for Obstetric Anesthesia and
Perinatology, testified, "Having administered anesthesia for fetal surgery, | know that on
occasion we need to administer anesthesia directly to the fetus because even at these early
ages the fetus moves away from the pain o f the stimulation.” [hearing record, page 288]

At a hearing before the same panel on June 15,1995, Professor Robert White, Director of
the Division ofNeurosurgery and Brain Research Laboratory at Case Western Reserve
School ofMedicine, testified, "The fetus within this time frame o f gestation, 20 weeks and
beyond, is fully capable o fexperiencing pain.” After analyzing the partial-birth procedure
step-by-step for the subcommittee, Prof. W hite concluded: "Without question, all ofthis is a
dreadfully painful experience for any infant subjected to such a surgical procedure.” [House
Judiciary Committee hearing No. 31, June 15,1995, page 70.]
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Prof. Jean Wright concluded, "This procedure, if it were done on an animal in my institution’,
would not make it through the institutional review process. The animal would be more
protected than this child is." [hearing record, page 286]

e Does the bill contain an exception for life-of-the-m other cases?

HR 1833 explicitly provides that the ban "shall not apply to a partial-birth abortion that is
necessary to save the life ofa mother whose life is endangered by a physical disorder,
illness, or injury,"” if "no other medical procedure would suffice for tha* purpose.”

[Some proabortion advocacy groups have insisted that exception does not apply to disorders
associated with pregnancy, since "pregnancy" per se is not a disorder or disease. House
Judiciary Committee Chairman Henry J. Hyde (R-Il.) commented that this reading "is
absurdly convoluted, and violates standard principles o f statutory construction.” In aJune 7
letter, even President Clinton has acknowledged that the bill "provides an exception to the
ban on this procedure only when a doctor is convinced that awoman'’s life is at risk."]

Under HR 1833, an abortionist could not be convicted ofa violation ofthe law unless the
government proved, beyond a reasonable doubt, that the abortion was mit covered by this
exception. (In addition, ofcourse, the government would have to prove, beyond a
reasonable doubt, all ofthe other elements o f the offense- that the abortionist "knowingly"
partly removed a baby from the womb, that the baby was still alive, and that the abortionist

then killed the baby.)

It is noteworthy that none of the five women who appeared with President Clinton at his
April 10 veto ceremony required a partial-birth abortion because o f danger to her life. As
one ofthe women, Claudia Crown Ades. said in a tape-recorded April 12 radio interview on

WNTM (Mobile. AL):

"My procedure was elective. That is considered an elective procedure, as were the
procedures ofCoreen Costello and Tammy Watts and Mary-Dorothy Line and all the
other women who were at the White House yesterday. A ll ofour procedures were

considered elective.” [Complete tape recording available on request, ]

[Two o fthe women said that iftheir babies had died natural deaths within their wombs, it
could have placed them at risk. But the removal of a baby who dies a natural death, whether
by foot-first extraction or in any other manner, is not an abortion and has nothing to do with
the bill. Professor Watson Bowes, Jr., ofthe University o fNorth Carolina, co-editor o f the
Obstetrical and Gynecological Survey, has stated that weeks would pass between the baby's

natural demise and the development o f any resulting risk to the mother.]



PARTIAL-BIRTH ABORTIONS: A CLOSER LOOK, 10

» What reasons has President Clinton given for vetoing HR 18337

On December 7,1995, before the Senate had even voted on final passage o fthe bill, chief
opponent Sen. Barbara Boxer (D-Ca.) took the floor to make an unqualified statement that
President Clinton would veto the bill. On December 8, White House Press Secretary
Michael McCurry said unequivocally that the President would veto the bill because "it

would represent an erosion ofawoman's right to choose.”

However, when President Clinton next publicly addressed the issue in a February 28 letter to
key members o f Congress (after a national poll found 71% support for the ban), be took
different tone, although the legal bonom line was unchanged. Mr. Clinton wrote o fhaving
"studied and prayed about this issue... for many months,” o ffinding the procedure "very
disturbing," and ofseeking "common ground... that respects the views o fthose-including
m yself- who object to this particular procedure,” while defending Roe v. Wade. But the
"common ground"” that Mr. Clinton proposed tracked the language offered by Sen. Boxer on
December 7, and endorsed by the National Abortion and Reproductive Rights Action
League (NARAL) as a "pro-choice vote." The Boxer/NARAL amendment would have
allowed partial-birth abortion to be performed without any limitation whatever until
"viability," and also "after viability where, in the medicaljudgment o fthe attending
physician, the abortion is necessary to preserve the life ofthe woman or avert serious
adverse health consequences to the woman." (The Senate rejected this gutting amendment.)

The Boxer/Clinton language must be read in the lightofDoe v. Bolton, the 1973 companion
case to Roe v. Wade, in which the Supreme Court said that "health” must encompass "all
factors- physical, emotional, psychological, familial and the woman's age—relevant to the
well-being of the patient.” Given this expansive definition of"health,” adding the word
"serious" has no legal effect, since Mr. Clinton proposes to leave entirely up to each
abortionist to decide whether "depression” or some other "health” concern is "serious."

In a June 7 letter ro leaders o f the Southern Baptist Convention, Mr. Clinton said that he
favored banning the procedure with an exception for "cases where a woman risks death or
serious damage to her health.” but not for cases involving "youth" or "emotional stress.” But
in his formal veto message on the bill. Mr. Clinton referred to a "health™ exception as
required by Roe v. Wade. Mr. Clinton, a former teacher ofconstitutional law, knows full

w ell that these two positions are inconsistent, because ifRoe/Doe applies to partial-birth
abortions, then even after "viability," the exception must indeed cover "emotional” health.

In his June 7 letter. President Clinton asserted that "the medical community... broadly
supports the continued availability o f this procedure where a woman's serious health
interests are at stake.” However, the American Medical Association (AMA) Legislative
Council voted unanimously to recommend endorsement o fthe bill, with one member



PARTIAL-BIRTH ABORTIONS: ACLOSER LOOK, 11

Ianr that the V%S%ne [ﬁ‘ rg?e&echn 2 rﬁe
pracntrond09 serve In Congress ourvot | rnd cting

ke

00t

® How often are partial-birth abortions performed?

There are at least 164000 ortr NS ayear a er Irst three months of pre n
8 (fDab%arﬁtons annu a er 4; ngﬂ to the Alan 8uﬁn?%f
nsrur]e( el YorkTrm ovem r rﬁ? ich lsan am ofP ed

Parenthood. These nu r o?n da sr cethe basecon
vquntaryreportrn {0 eﬁal &H SOfDénelanSémunr]]tYO reoéet%atrn

Me 170 abortions were erforme at 21 Weexs fogaer—
acknowle gest e reports th It [eceNes are incomp ete

oqsarcdone by the part alﬁrrth eThe

Noone aII ?bonr
Cente rveLaw cto The New orkTrmes Then
ear [ion IS very

(IP rreeé‘the P n&? venr?such esw reacr:urat'O ro[pgb y
ﬁ da nwo ur en rr vrrus rou Qaua? ﬁg

pre ores OH
top "rare to of conseuence. . For each hu a e rnte
SOISSOS, apanral—brnrnse%onron sal A)proposrtrorqg p

Moreover, may beconsrderab hr%her— JererImLBandS rfiear Dr.

_\

Mart rnHas late r VInce other

(Xl N)
abo ftionists o mentsof ure Wes nr%e el’s
conal r%f:g( rc vres ee\@ Natron:dlrecortro %ﬂon

r of abort
rns u ro cal Oe err tlre Invited other
rtr nc

doctors to visit ja@rod of ure Als0. he
new York Times report on OV

Ofcou ht orthe last said agynecologist et a
wYort rng o e .on condition 0 anonynfrlrfs)>m % orsin

er Cities.

Isnat knawn how oﬂregbo footed rretl@ob evvhaverrede
: 1
Péﬁerto knovrn ; %ﬁ 'l%tre e L{}or ]&r )nlggt_ea

/‘




?ARTLAJL-BIRTH ABORTIONS: A CLOSER LOOK, 12
Ures," and rf the procedre that HR 188woull
routrrﬁ)r ?Ce?rce 190 H]raép e OBWEE per%&%‘trn (8550 Iatergestaﬁ| age.”

]% Dr. Martin ﬁléell ﬁlei;ﬁawurh halengpﬁnanslaﬁleat renr(/)Be regrm jonlaw. In

ire asr@r Sjust non

» For what reasons are late-term abortions usually performed?

SR g
5 G

' the Alan Gt ache ns tute AG “anafflliat ofthe nned Parehnthood
e ration 0f errca P ron e$ 'ﬂ WOomen who we ]%
ata ortronc ortrons a regor}ant for
%re en were among 2 menu 0T reasons
tar) ortr%se(e errn elr pre nan Ies. J‘ gtvvcw ercent
0 em ate I re nanc 10/ w
rec nrze re N nt rmr g estatron
toundr trvaf %to tell
er art eror rents ere o trn atet @W 4A)late abortions
\Were pe orme Becarseo matem ro ems omen Have

Abortions? " FamrIyPIannrngPerspectrves uIy ugus

Alsp iluminating is an 1988 intemal memo by Barhara Ragiford), executive director
o?t?re Natrona| ortion Federation, a'trace gssocratron]a.fjf ortion cinics:

There are many ressons why vrnmenhavelateabor‘uons ife endangemment, fetal
nc?catrons Iackofmoneyorhealth rnsuranc ,S0¢ial+ psyc(jr ogical crises, lack of
knowledge abouthuman reproduction, etc."

ervvrse alne 12 ed]ﬁ‘% INathgJ Abortion Ferﬁ on Ietterto ofthe House of

o T
&%?ﬂ% n Rot\rrgrgaero na tgeé egrﬁnsr%@s hlt anur%qd IOr¥ed

pregnancy | Y Stages, ony aners.”




PARTIAL-BIRTH ABORTIONS: A CLOSER LOOK, 13

In her article utlate—term abortions, joesed in pan on extensive interviews with Dr.
|¥| arﬁbo EIFEC’[ m[ raCI]BgQLosAngeles Times Magazine, Janualy
reporter aren umultyco U

'B uttr}r]ere any other sin sr?g %)actorlhat rr]rlrgrat nurrber frlaien gﬁorlroar&st rr8 S
¥requent them ar%ﬁg &long as peg g
Accordin a%o r% éﬂsPle]g% gﬁﬂraanmmearman for Dr. George TrIIer, Who Specializes in late-

term

bout three-fourths of Tiller's) teen—at

ﬁ\ eelrtrler[rredtotrerrtrsrglrtres]orthaetﬁr r@uﬁts ey Were pregnantunt ItWes tooWPaIeto
ansas City Star

9 For what reasons arepartial-birtk abortions usually performed?
. HR NA AL Pare Federation of
2T pF”érjrragle?s? r by %r%O% i
Pr rsr(r)rre 35 Fo ! eg vo vrn xtrao tg l%]?n Rﬁg grave
Ho artﬁeevvs ervrce Pu Ir %rsafe usad
I rite o
rPgrave r ne §il 35%% In e rst Qmester
ﬂcare N a -oirth rtron e s oneo ’\Vrn(aees
vrr)mo ersrn ror n casesofextreme normaliy (] o
However, daims 9ﬁdr stept with the wiitin and recorded
WNO are

ee entr red with ure; Dr. Martin H e
get dﬁmsahon and Dr avrsgérundmann
Reasons for Partial-Birth Abortions: Dr. Martin Haskell

Cirhrs l\/Iarrrn el, who hes rfo ver CID ial-jrth
ecl ur ae o %rlrrgrcal oﬁaﬂ I pra rtronerﬁﬁ
%, o

UE 0na

fong ol utrne mﬁ)
e ﬂrgne%spz or%e%vvergt m cartain eé?ec%trmrcatrng fectors,




PARTIAL-BIRTH ABORTTONS: A CLOSER LOOK, 14
For information on keII rnte IBW N Cincinnati
é/ledrcrne I%\]leer%/agot Fa]renmrg?ac oeenpe oming

Butthe}%reve%touh Sometrrme rtvrasa45—m sre Jon, Inolrcg%y aﬁ

later D&ES Were very, onr% t
anryvar%\b You see rs, 3%%5 00 wo?eg ou'd
B

il
LWo ut It d
[ t Idt 0
Iar i/ it prﬁlﬂre};%u hl%'eldndsr%edQSer trlrjer?mea\ﬁnd

seren Iniy.
In 1998 the American Medical News— the official %cted
w écorded Interview with Dr, Haskel mnmrnrrrrgﬁspecrfrc rlron v%rch

And I'll be quite fran fm 0 ntat eek
ran Iﬁurrry Jtl:ﬁ O o%b% l E&’/o im%'%?éce ure are
0en trc reasons eoth Joare porerye

t%Ia;%rrsurt In A0 drrrons vvomen cometé)dhrm for A[%amal brrﬂrmaéﬁr S
Ie%%fé}&rcag %om Of( Novem ?l:%
ng%e Dayton rhecrtznrnrﬁ Dr. H ae§<0ﬂ eslrﬁed
thet rreeo er OWN patients t(i e scn mec(rps\r‘e %h
s a?rgfg&an flone of these ical all three
ren rgsttlr?hafer r rrurseIlttI WDO Ilrrse%egﬁgr[@egu toabort
es \Were co norrné] Nelr vvere

roe% ore the ee, With assod rerrtarron S avar e on

Reasons for Partial-Birth Abortions: Dr. Jaaes McMahon
The late Dr. cMaho trprsams aI hirth including the
r?rd—lrr(?nester |\gns per%#ﬁegm% Ve WO eg nt Clinton



PARTIAL-BIRTH ABORTIONS: A CLOSER LOOK, 15
s April 0veto cere eral approach is ilustrated by this
Eﬂ[umrnﬁrngstaterrentrrm]ym?y %ﬂO%eanmerrcan M edical News: y

Alfter vrrrere rt k rsa to e, | reall onrze verr
LR T SR AT
Prergfc'yo? rYY i It's ot o P
nJ I\/Iah ress | dbr own ofa "series”
0 ol\J/QrGZ Cabort(r)g o mrt’r orme l %9% S]%'
r%sees?e%ss Igrrrq Ving materna c trons 0 whrch common

DrP aE. Smith, drrectorof edical Educal ﬂ%n ntofObsteUrcsand

G?/neco Mt Srnar cfggtroﬁave £ Judiciary mmrtt or
ﬁﬁgfr%?g IO?ckle cell rar, prgl@ é%\/\ﬁf e o 'Sons Stegtmrtﬁ %V\E'E
\/Iahon really in rEat%erEaI%pr ureltft:mjwou rﬁf: serrous ylrrlrg tro

S G Gl e e
% &% tall ﬂa?Somrremb Aonr?r?ae%gr%o [ofh lcine, examrne% S report

on 1 WS group

Twenty=four were done for dro aben ah tr sa usu
fr 0ernaair fild o nt Ire andea 4 cIS X
S ra[re rej%om Other reesorsaﬂul deé) s% rnr%ry(my
daLl erwen OySHiC flrosis
( utmanyc nwrt rsr emare
erate a‘ng
0

NS
were I ers ICa
W

jﬁr ﬁr t.n%ge b
e

a rifey
LosAngeIIeCsk(Terr]mpe(gXA?JIg ]%rtrng (What

ife’?

—

N




PARTIAL-BIRTH ABORTIONS: A CLOSER LOOK, 16

Overont-tkird ofMcMahon's 2,000-abortion "series” involved neitherfetalnor matemap
health problems however trivial

's.Inteni wrthAmen edrcal New hKethainson counsel
u |cr mm eeon e
rmed ate n este ures
yms e tron ve meaning w out ustr tro

Afte 6weeks Dr. McMahon claimed that all of his ahortions were *non-elecive’ - but
his de nrtron of "non-elective” was very expansive. His written Sbmission sated:

fter 26, weeks /5ix monthsJ those pri arenotﬂawedarestrllnon
eILectrve They are Intemypted) becase 0 ema[n%k %%e : ,pstschratrrcor
Mmahérndrcatrons 1S a0ckee P latric Inolications

'S terminology Toryoung

!—

Reasons for Partial-Birth Abortions: Dr. David Grundmann

Dr. Davd medrcal rector forP of Australia, heswritt
rln on r%ggﬁfg
%?hatatron e ra n r ons er
mont varie

"EB% |onA er (Yven |n |nr rﬁtc)lrce\l P Ethrca

egal ntation, is avar

ann msel ure n ateI ISion ntennewas a
E very vvn re eﬁ?e%
rought down into. |t |s vn apunctunng
Inst mentso it ts roug cenn opening.

| D ' f sudn that it
nth 1994 urrr dgn]r(r)rggp arﬂ)rstedﬁa/eral adentag\;e\ﬁmq,ntrgrs asthat |

eS ed anambuI 01V, Ot~ e, o %ersn
ar?ce deIrveF pﬁ np ae n#) ﬂ%% nrnr?rn%nnnrote%

aest tr% Bcegﬁre ed c t Tor Somepy andlhereoretmabe
l L0 e ml& nsr“” %%Swroaent Stae of gestat y |sm|n{%%re el fa\%r
varEaB Ity 0 atr)ortron beyona Dweeks y

Dr. Grundmann wrote that in Australia, Iaieseoond—mrrester abortion is available "in many




PARTIAL-BrRTH ABORTIONS: A CLOSER LOOK, 17

tals, in most capital cities gy large provincial centres lethal fetal
mr%St?es 0 gneo%sga abmmgd g r(l)sktomaie ﬁ (II
ouc/s arL avior" Howev Dr G undmann renthod
|c aIsoO e rocedurga etFu orwo enw fa |nto vea d|t|o
oup abnormga es ‘extreme m erna

ca eqories’.

INor o
urtty i.e. ol tﬁe ear ae grou é Who 0o not kn
te are %%?a $'or exam y agegn r%rrh QO uIar enstr t|o
eve ﬁCtI es or de e eme ormsoﬁstr
examslr relatio e up |nteI ctu |mI|f)cahre Women, w oare .
ulpaltjvrvnasre ba5|c b|o (ﬁe% ?s[a aé% es |nt30(:|oréecogmom|c
E%% eN | etpesugde e%]or(?esemo ofthe partnerwnois |na pIo %bﬁn rr]wg

 |s a partial-birth abortion ever the only way to preserve a mother's
physical health?

E*e'gl-g%@ (it arp}gtro—ab% 0GOS e m?g%};t ggg}%egﬂm of
L

oum stshaveuncnt ?ral
m| reﬁé?? th 10 u&elr?\gcenrw I%Lugh &S
tmeeut ntrghnton J

The saltef(eeeeh hI| Preﬂ CI|nt n- 1h|rd abop jes with
a| erbln m orﬁs zil ion of
onted vv|t esl wo ver

extracﬂonam Un unn |, Inst |ver

HE%%?@& ascomr{c])esrta% 5poss“ V\/ngtever time theer EhulS tt to her,

[ o0 eqien pplsred B WA“%@ e zeme“&eeﬁdm'e s B}{n

egecai]adveors on ce\an a%vbssact ! al ge t}tg)tn |2 o Iegce Iat%-%erm ortions.
%g?ﬁe cp— r% egl W?’tﬂ‘ ancf then destnction o‘ £ uq%orn gha% before
orl&?eaaa% om-1sa necessity for the mother, [t certainly can't be a necessty

Dr. Koop. aworld-renawn pediatric stigeon, Wes asked by the American Medical News



PARTIAL-BIRTH ABORTIONS: ACLOSER LOOK, 18

,rt \Nhth ‘treated fthdablt ed nfh
e

repr noss

ere et recn uarte Oo(r]ﬂt%
gje I eom alocegnugh er an er ntonto
eve op weI

e my Intensive cae Unit manyyears

na on In_the summerof 1956 jzation icians’ Ad Hoc Coalrf nfor
Tru % g“ mgﬁulatrnrqematen Irecﬁ afd XS 2 |-,0C O

ge‘ : i Pr |decntC|nton
r%ssorsy p@?sﬁggqnaﬁ o, IPEHA(%“ ehcr(/)s| tﬁmmﬁ

gn%emsement In August, the
%gﬁsrs%&)elmcearcgﬁymaga?gg to i te""&@%%ﬂs Qﬂ? or her aJ b

The PH(%ST docto soreferred dlir CtP¥ ent |ﬁc |caI cnnd (\)/rgsoh.éar grr;f%cted
Such as ? leVnd In %ol L

W andn iﬂ;ﬁm theUnrted [esgularytreatwomen

mC ens otner senous eris
el Ghe S el

At J A f itol Hill, PHAC Dr. Curtis Cook, an oo/
%a] o@a}iﬁ ﬂﬂ%{) |]c rgan Pepﬁn netic [gfagnostrc ante alo-Bl-

1}'s]never top Irfﬁnor fe |I|ty rc]n‘rglryemother and may in fact

unusual orvve | etrme the a of
N0 0 rh?ée Wesee gr%# he es drsabrlrtres%r Ctglm
are not to hav r nan n/ﬁ
e
rsrarzes m%gﬁn onot require
pnorto completion of very
Also present at the July 24briefing were several womenwho, while pregnant, had leamed




PARTIAL-BIRTH ABORTIONS: A CLOSER LOOK, 19

E‘gts'qgﬁﬂ n 5\Nergea§Strct?9 W|h rtlonssml ntlcal totrnsem%nfd by

S
rencO orlég Park I|n0|aS aﬁgﬁl ut aJuré Ettehe %eamsa%al othﬁe\ép "

ternanves tO WOLE:

vvc who've

ven b ldren ffions 110

eggm%gs sm% OI%)O : kr}?%gcaj

em%gren (I)CW|(I)nt dm%?lg( %t r\llt\)/tea obv(v)%ze

|ve(fon You sgpr%s “ﬁa masnke 0«lT,
om

eswou therrve SI
h| fen totenn BY your repeated af r% onls

onI orthe ostdesirable response to ch|I en suf ermg severed|sa
cglljpren IS MesSage Is sowrong. W il you rreetW|ht5perso

M%Frenc ot abrie etterf W" lte phs edulln (Es. ! ﬁ
youa?iyour oroup... Yourconnnu %%u ared euat

 What about President Clinton's statement that for some women, the
only alternative to partial-birth abortion is to "rip your body to shreds"?
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e What about the small minority of cases that ¢o involve "serious fetal
deformity"?
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e Is there a more "objective” term for the procedure than "partial-birth
abortion"?
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© Does the bill contradict U.S. Supreme Court decisions?

The Sugrlgn@ ﬂ%%ort hes never said that there is aconstitutional right to kill human beings
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. 1200 AIRPORT HEIGHTS DRIVE. SUIT!
ANCHORAGE. ALASKA 3

telephone. .907. 272-

Pax .9071 272-

February 16, 1997

Regarding: H .B. 65
Dear Representative Kott:

I am a physician in private practice specializing 1in family
medicine. | agree that partial birth abortions should be outlawed
in Alaska as stated in Section 18.16.050. This 1s not the only
method available for inducing abortion in the 2nd and 3rd

trimester.

As you already know, this procedure is used in late term pregnancy
just prior to and beyond gestational age viaUoility.lt probably is
not successful earlier because the baby"s sinews are too delicate
to tolerate the traction required to pull the lower extremities and
trunk out of the uterus and vaginal —canal. The Dbaby 1is
intentionally rotated into breach position, extracted through the
birth canal, with the head last remaining within the canal (often
forcibly held within) to perform the cranial evacuation that
terminates the baby"s life functions.

This procedure has met with profound controversy by medical
professionals and the general public alike because of its shocking
violence and appearance of being infanticide. With extraordinarily
rare exceptions, the procedure is not the sole method of achieving
late term abortion. There are other methods available which have
been practiced for many years before this procedure was developed.
These are as safe, and possibly safer, for the mother. Banning
partial birth abortions would still preserve the health of the
mother and be protective of her rights.

Please sustain a ban on partial birth abortion in Alaska.

Sincerely yours,

Irene Lohkamp, M.D



Rgbtrt& Tkompton,SCDYyFA.CO.G. ,
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CsHitsrftuA. Thgntpeas* *
Ademetifbtm PmrtHimtr «

March 7, *99°?

The Honorable Pete KottV
Repraoentative - State of Alee*l
Juneau, ..Alaava * . .

ATTENTION:" Georga®.Ooi"ier Rif" -Houaa Bill 65.
Partial, Birth Abortion

.Dear Sira:. « *“m

m ant aending tbia latter in aupport.of, your HB .65 which
outtlawa "partial birth ebortiono* aa apecifiad.in. tha bill.
I"ve reviewed the bill and tha. arguoente of other phyalciana,
:iodludihg.thos™ of the American. Collage of Obatetrica and

7 aynatfblibgyv PHyaieiana® Ad Hoc Coalition for tha Truth (IPHACT),
Ooctpre®, 8ijfapf. Ueaagia, Cynthia .Brdoh» and Jan Whitafield.

el faal that the taatiaony. of. the PHACT la. in fact, the
aost accurate with regard* to the conflicts and iaauea
expraeaad by tha present forcaa- oppbaed to. the bill"; there
hre procedures that are aueh safer,, including-the uae of
prostaglandin aedlcatlons*

.While the uae of prostaglandins takes sore tiaa. It- atraaaaa
the patience /of ths. abortionist« it. la laainently aore save.
and has had aore significant pear review,, literature, research,
end aadloal data-.to support its application In appropriate
circuaate.nceei, Tha.restrictions in House Bill-65 ere very
.apecif.id, ..and-in ay. opinion, aa wall ea those of the physician*
Of the PHACT.* Zthose- specificetiona do not ancoapaaa other

/ abortionprocedures as",they.are currently practiced.”

ANVITOWCHr*d™Mti OLI MIFSEtN+Sidkll 7, And*r*ri. Akek*Qi SOt
n (307)sa-5m FAX<KT7)504363,FvM x(#17)56245S2
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ri w. nikHIR tn. M.O.
4*00 NO. OOUCCA*
JUNEAU. ALASKA SMOt

ALK %GR
March 6,1997
ge%resggﬁtiv! e Fete Kott
RE: Hous#Hil
Dear Representative Kott:

| had hoped to testify on House Bill #5 but I will be out of Juneau at the next
hearing. | was present on March 5.

My name is Joseph Rlederer. | have been a Juneau physidsn since 196 lam
not a specialist in OB-GYN; however/ a major part or my practice was
obstetrics from 1961-77 and | attended perhaps 2000 deliveries, and from that
time, have continued to do some C-section and laparoscopic OB and GYN
care from 1977-96. | amwriting insupport of House BU #65. | would have
like to have testified against ths use of partial birth abortion as a medical
procedure. | believe it is unspeakably inhumane to carry this procedure out

on what is frequently a viable infant.

Thia type of medical procedure, that is, a partial birth abortion, is not even
listed or discussed or described as a medical procedure in any of the current
OB-GYN references that | can find. For Instance, the seven volume
authoritative reference an Gynecology and Obstetrics by Seftrra, does not
even discuss surgical intervention for late term abortions in thia manner.

It has been argued that fids is a necessary option for the health and safety of
the mother. This is not verified by any respected medical authority that | can
find. There are multiple procedural complications to the mother in any
abortion procedure. That includes certainly uterine perforation, or rupture,
sepsis, bleeding after the procedure, and incompetent cervix, sterility,
andpsychologteol trauma, etc. All of this is in addition to the fetal death.
People certainly need to figure out before the 2nd or 3rd trimester if abortion

IS an option or not if you believe an abortion is a necessity.

The proposed definition of this Bill is specific and no other medical procedure

ME- 897 H) 15 M IR WPAMR I H)  SFR56
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I hope that Houm Bill #65 will be enacted. Thank you far thia contMttfcHon
Stajerejy,

L> faueU suA S -

joeoph D. Rtoderer, MD.
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FOR IMMEDIATE RELEASE FOR INFORMATION CONTACT:
. Gene Tame/Michelle Powers 703/683-5004
m-hysicians'

Ad Hoc former surgeon general koop separates medical
C oalition for fact from fiction on partial-birth abortions

Truth KOOP: THE PARTIAL-BIRTH ABORTION
IS "IN NO WAY~A MEDICAL NECESSITY"

founding members

Hon. Tom A. Coburn. M.D. ALEXANDRIA. VA — In a wide ranging interview with the American Medical
Flnly Prentiorar, O tworcun News, former Surgeon General C. Everett Koop expressed his opposition to paitial-
Repirmtuuva (OK-2) birth abortions and declared that they are not medically necessary.

Nanrv Rom*r. M.D. . . . .
Fellow. Amengan Cslitg* of The former Surgeon General was asked about President Clinton's recent veto of a bill
Obncineiarn MGynteologttU  tg pan partial-birth abortions and claims regarding the medical need for them.
Climcal Proreaor. QtvGvn

VhjfttSum Unvimry Following is Dr. Koop's response, reported in the August 19th issue of American

Chaimun. D*W- ofOb/Gvn. Medical News:
Miami Valley HoapiuL OH

neo IS

Dew. of Obflrma /MG vtwmlojv

M1 Sinn Medical Coder. can i twist m){) mind to see that the late-term abortion as described
Ghicago. IL know partlal irth, and then destruction ofthe unbor Chl aﬁ&)re th'?; FEad

Member. Anoci f

e of OvGots is_bom. f is, Bgl ical nelcessn% for t Be mother. it bI P

m « lones. M.D
.rofeoorOuir. Ob/Gvn
New Yorx Medical College Asked "have you ever treated children with any of the disabilities cited in the debate?
R AT For example, have you operated on children with organs outside of their bodies,"
Medical Cotter. NYC Koop responded:
Curtii R. Cook. M.D n I I
Muari:nul Fggl Medicine Oh | e
Bunenxorth Hotpital m It n

Michigan State College of \
Human Medicine m‘ .I D O

q e
= G
oot o SO 1 - m% Hnlanenswecare

C
. Wmanyyears?gter

Clinical Auooaie FYoimot. Dr. Koop's remarks echo over three hundred other medical professionals — leaders
Obnetnca A Gunecoiogy in the fields of obstetrics, gynecology and perinatology — who have joined ths
Wngm Suie Umvenitv. OH .. , - .

Physicians’ Ad-hoc Coalition for Truth to help Americans and Congress understand
Bernard Nulumon. M.D. that partial-birth abortion is never medically necessary, and in fact can threaten a
Jisimg Sehowar mother's health and safety.

Research Eihica . _
Vuioerbilt Uravennv 1Icmi

The Physicians' Ad-hoc Coalition for Truth (PHACT), with over three hundred
members drawn from the medical community nationwide, exists to bring the medical

ﬁl 0SS, IS ug&

%

11tO Soosh Waihmgjoei Siren

30 facts to bear on the public policy debate regarding partial birth abortions. Members
Tos)gfigaég& 22314 of the coalition are available to speak to public policy makers and the media. If you

would like to speak with a member of PHACT, please contact Gene Tame or Michelle
Communion one Counsel. Powers at 703-683-5004.

Gen* Tam*. Miehrtl* Powers



FACT SHEET: PARTIAL-BIRTH ABORTIONS
MEDICALLY NECESSARY?

Those who oppose the Partial Birth Abortion Ban Aa (HR 1333) sometimes claim that partial
birth abortions are necessary to preserve a mother’s health or future ability to have children. The

medical evidence to the contrary is overwhelming:

—Dr. Pamela E. Smith, Director of Medical Education, Department of Obstetrics and
Gynecology, Mt. Sinai Hospital, Chicago testified before the U.S. Senate: There are absolutely
no obstetrical situations encountered in this country which require a partially delivered human
fetus to be destroyed to preserve the life or health of the mother.” [Senate hearing record, p. 82],

-Dr. Harlan R. Giles, a professor of “high-risk” obstetrics and perinatology at the Medical
College of Pennsylvania, performs abortions by a variety of procedures up until “viability." In
swom testimony in the U.S. Federal Distria Court for the Southern District of Ohio (Nov. 13,

1995), Professor Giles said:

[After 23 weeks], | don’t think there are any maternal conditions that I’m aware of that
mandate ending the pregnancy that also require that the fetus be dead or that the fetal life
be. terminated. In my experience for 20 years, one can deliver these fetuses either
vaginally, or by Cesarean seaion for that matter, depending on the choice ofthe parents
with informed consent... But there's no reason these fetuses cannot be delivered intact
vaginally after a miniature labor, ifyou will, and be at least assessed at birth and given the
benefit of the doubt, [transcript, p. 240].

And | cannot think of a fetal condition or malformation, no matter how severe, that
actually causes harm or risk to the mother of continuing the pregnancy. | guess one
extremely rare example might be a partial hydatidiform mole. But that’s a one in a million
situation. In most cases mothers [are] carrying an abnormal fetus such as with Down’s
syndrome, anencephaly, the absence ofa brain itself; dwarfism. Other severe even lethal
chromosome abnomvlities, those mothers ifyou follow their pregnancy have no higher
risk of pregnancy complications than for any other mother who’s progressing to term for a
delivery, [transcript 241-42]

—fiome claim partial birth abortion is needed when a baby suffers from severe hydrocephalus
(' iargement of the head due to excess Quid on the brain). But an eminent authority on such
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Physicians'
Ad Hoc
Coalition for
Truth

FOUNDING MEMBERS

Hon. Tom A. Coburn. M.D
Family Pnaiuoncx. Obnnnain
Member. U.S. House of
Reprrsaiunves (OK-2)

Nancy Romer. M.D.

Fellow. Amencan Colley: of
Obnemciwa A Oynecoloyou
ClimaJ Professor. Ob'Gvn
Wngtt Suu Uiuvtnity
Chairman. Depi. of Ob'Gvn.
Miami Valley HcjprtaL OH

Pamela South. M.D.

Director of Medical Education
Dept of Obstetrics A Gvnecolofy
M1 Stnii Medical Center.
Chicago. IL

Member. Association of
Professors of Ob'Gvn

Junes Jones. M.D

- Professor Chair. Ob Gvn
New York Medical College
Chur. Ob'Gvn

St. Vincents Hospital A
Medical Center. NYC

Curtis R. Cook. M.D.
MuemaJ Fetal Medicate
Bunerworth Hospital
Michigan State College of
Human Medicine

Joseph L DcCook. M.D
Fellow. American College of
Obstetricians A Gynecologists

William Staher. M.D.
Clinical Associate Professor.
Obstetrics A Gynaoology
Wright Slate University. OH

Bernard Nalhanson. M.D.
Visntng Scholar
Center for Clinical A
Research Ethics
Vanderbilt Umventtv

1150 South Waahmgton Struct
*Uite230

Jexandbia. VA 22314
(703)6*3-5004

Consnuniauioni Counsel:
Gene Tame. MichtlVt Powers

September 18. 199

Dear Member of Congress:

We wnte to you as founding members of the Physicians’ Ad-hoc Coalition for Truth
(PHACT). an organization of over three hundred members drawn from the medical
community nationwide -- most ob/gyns. perinatologist and pediatricians - concerned
and disturbed over the medical misinformation driving the partial-birth abortion debate.
As doctors, we cannot remember another issue of public policy so directly related to
the medical community that has been subject to such distortions and outright

falsehoods.

The most damaging piece of medical disinformation that seems to be driving this debate
is that the partial-birth abortion procedure may be necessary to protect thelives. health
and future fertility of women. You have heard this claim most dramatically nor from
doctors, but from a handful of women who chose to have a partial-birth abortion when
their children were diagnosed with some form of fetal abnormality.

As physicians who specialize in the care of pregnant women and their children, we have
all treated women confronting the same tragic circumstances as the women who have
publicly shared their experiences to justify this abortion procedure. So as doctors
intimately familiar with such cases, let us be very clear: the partial-birth abortion
procedure, as described by Dr. Martin Haskell (the nation's leadingpractitioner of the
procedure/ and defined in the Partial-Birth Abortion Ban Act, is never medically-
indicated and can itselfpose serious risks to the health andfuturefertility ofwomen.

There are simply no obstetrical situations encountered in this country which require a
partially-delivered human fetus to be destroyed to preserve the life, health or future
fertility of the mother. Not for hydrocephaly (excessive cerebrospinal fluid in the
head); not for polyhydramnios (an excess of amniotic fluid collecting in the woman);
and not for tnsomy (genetic abnormalities characterized by an extra chromosome).

Our members concur with former Surgeon General C. Everett Koop’s recent statement
that "in no way can | twist my mind to see that [partial-birth abortion] is a medical

necessity for the mother."”

As case in point would be that of Ms. Coreen Costello, who has appeared several times
before Congress to recount her personal experience in defense of this procedure Her
unborn child suffered from at least two conditions: "polyhydramnios secondary to
abnormal fetal swallowing." which causes amniotic fluid to collect in the uterus, and
"hydrocephalus”, a condition that causes an excessive amount of fluid to accumulate in

the fetal head.

The usual treatment for removing the large amount of fluid in the uterus is a procedure
called amniocentesis. The usual treatment for draining excess fluid from the fetal head
is a procedure called cephalocentesis. In both cases the excess fluid is drained by using
a thin needle that can be placed inside the womb through the abdomen
("transabdominally"-the preferred route) or through the vagina ("transvagmally.”) The
transvagina] approach however, as performed by Dr. McMahon on Ms. Costello, puts
the woman at an increased risk of inJfection because ofthe non-sterile environment of
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PHACT

Physicians’
Ad Hoc
Coalition for
Truth

1130 South Washington Street
Suite 230

Alexandria, VA 22314
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Pedutnc Immunology
Asheville. NC

Tim Durkce. M.D
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SCIENCE FACT VS.SCIENCE FICTION:

DQ.CIQR5 REPORT THE MEDICAL FACTS
ABOUT PARTIAL-BIRTH ABORTION

"People deserve to know that the partial-birth abortion is never medmallY
indicated elther to save the health ofa woman orpreserve her future fertility.1
r. Nancy Romer, FACOG, Chairman, Dept of Obstetrics and

Gynecology, Miami Valley Hospital, Ohio
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On the Ckdmed "Medical Necessity " ofthis Procedure:

anjnsu tobetol V\mmF ea%
oy %&f %*?6 %%“
alms [AUOIC
— Dr Nancy Romer
W IS cum n '
o YEVIGW
— Dr. Nancy Romer
On Gains that Unborn Children with Certain Disabilities MUSEtbe Aborted by
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On Claimsfor the "Safety" ofthe Partial-Birth Abortion Procedure
"[The procedure] sounds like science fiction. It ought to be science fiction!"

"It is a maverick nedical procedure mace up by maverick doctorsfor the
purpose of delive* Ing a dead fetus."
— Dr. Joseph DeCook
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NANCY G. ROM D.
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Douglas Johnson
National Right to Life

May 28, 1996
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Sincerely,

Nancy Q. Romer. MD.
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THE CASE OF COREEN COSTELLO

Partial-birth abortion was NOt a medical necessityfor the most visible

"personal case " proponent ofprocedure.

Coreen Costello is one of five women who appeared with President Clinton when he
vetoed the Partial-Birth Abortion Ban Act (4/10/96). She has probably been the most
active and the most visible of those women who have chosen to share with the public
the very tragic circumstances of their pregnancies which, they say, made the partial-

birth abortion procedure their only medical option to protea their health and future
fertility.

But based on what Ms. Costello has publicly said so far, her abortion was not, in
fact, medically necessary.

In addition to appearing with the President at the veto ceremony, Ms. Costello has
twice recounted her story in testimony before both the House and Senate; the Sew
York Times published an op-ed by Ms. Costello based on this testimony; she was
featured in a full page ad in the Weashington Post sponsored by several abortion
advocacy groups: and, most recently (7/29/96) she has recounted her story for a ""Dear
Colleague" letter being circulated to House members by Rep. Peter Deutsch (FL).

Unless she were to decide otherwise. Ms. Costello®s full medical records remain, of
course, unavailable to the public, being a matter between her and her doaors.
However, Ms. Costello has voluntarily chosen to share significant parts of her very
tragic story with the general public and in very highly visible venues. Based on what
Ms. Costello has revealed of her medical history — of her own accord and for the
stated purpose of defeating the Partial-Birth Abortion Ban Aa - doaors with
PHACT can only conclude that Ms. Costello and others who have publicly
acknowledged undergoing this procedure '"are honest women who were sadly
misinformed and whose decision to have a partial-birth abortion was based on a great
deal of misinformation” (Or. Joseph DeCook, Ob/Gyn, PHACT Congressional
Briefing. 7,24/96). Ms. Costello®s experience does not change the reality that a partial
birth abortion is never medically indicated — in faa, there are available several
altermative, standard medical procedures to treat women confronting unfortunate
situations like Ms. Costello had to face.

The following analysis is based on Ms. Costello®s public statements regarding events
leading up to her abortion performed by the late Dr. James McMahon. This analysis
was done by Dr. Curtis Cook, a perinatologist with the Michigan State College of
Human Medicine and member of PHACT.

"Ms. Costello3 child suffered from "polyhydramnios secondary to fetal swallowing
defect.” In other words, the child could not swal low the amniotic fluid, and an excess
of the fluid therefore collected in the mother®s uterus. Because of the swallowing
defect, the child"s lungs were not properly stimulated, and an underdevelopment cl the



lungs would likely be the cause of death if abortion had not intervened. The child had no
significant chance of survival,.but also would not likely die as soon as the umbilical cord was cut.

T he usual approach in such a case would be to reduce the amount of amniotic fluid collecting
in the mother's uterus by serial amniocentesis. Excess fluid in the fetal ventricles could also be
drained. Ordinarily, the draining would occur ‘tTansabdominally." Then the child would be
vaginally delivered, after attempts were made to move the child into the usual, head-down
position. Dr. McMahon, who performed the draining of cerebral fluid on Ms. Costello's child,
did so ‘transvaginally,1 = most likely because he had no significant expertise in
obstetrics/gynecology. In other words, he would not be able to do it well transabdominallv -
- the standard method used by ob/gyns — because that takes a degree of expertise he did not

[pOSSeEsSs.

Ms. Costello's statement that she was unable to have a vaginal delivery, or, as she called it,
'natural birth or an induced labor,1lis contradicted by the fact that she did indeed have a vaginal
delivery, conducted by Dr. McMahon. What Ms. Costello had was a breech vaginal delivery for
purposes of aborting the child, however, as opposed to a vaginal delivery intended to result in a
live birth. A cesarean section in this case would not be medically indicated — not because of
any inherent danger — but because the baby could be safely delivered vaginally.”

The Physicians' Ad-hoc Coalition for Truth (PHACT), with over three hundred members drawn
from the medical community nationwide, exists to bring the medical facts to bear on the public
policy debate regarding partial birth abortions. Members of the coalition are available to speak
to public policy makers and the media. If you would like to speak with a member of PHACT,
please contact Gene Tame or Michelle Powers at 703-683-5004.
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Pardal-Birth Abortion:
It’'stheo ny Correct Term

By JD mtigktJokaron
NMLC FederalU gU attre D octor

Y ea may have rand in tha paper
that President Clinteo vetoed a hill
"outlawing lato-term abortions™ or
"banninga medical procedure called
Intact dilation and evaluation.” But
actually, Congress now passed
such a hill.

Rather, Congress paaaod = < and
President Clinton vetoed a bill to
ban paxtiaUdrA abortion (nukes
messesry to Mva a mother"s lif).
The biD (HR. 1839) define* partial-
birth abortion, for porpooa of tha
U.S. criminal cods, aa "'an abortion
in which tha person performing tha
abortion partiallyvaginally dsUwwre
aWhffctoa baft* killing the Mam
and completing tha delivery."
baphaala added]

Tha bill dota not contain any
isftrsass to tho gestational age at
tha fetn/bahy. Friaa available ovi-
dsace, It sparer* that tha partial =
birth abasiwa method lagenerally
oaad altar 80 weeks (thb mcethe) --
oftet much later. However, there
are indioctiaaa that tha method at
tInw has bean uaad oorilar « «and
tha bill bans tha practice of partial-
birth abortion at any point in preg—
nancy-

Tha phrase "outlawing latotarm
abortions™” la dcably milllading,
because. methods ol late-*
term”” abortion, other than "tha
partial-btrth method, would be un-
albctadby HR 1683.

In the Interests at chj**tiviiy, the
press nhould use tha tenn that Con—
gress haa daflnad as a matter of
law -- partial birth abortion. That
is tha practice that tha pram has
folloved on other oo&trevsnlal
lames. For sreiagln, meat madia
outlets refer to the 1998 eongrea-
alonal ban am certain "acaavlt
waapuna," vvsa thaagh mamifoa>
tnrara of anah weapons and
opponents of Aa baa mb other ter—
minology to rate to some or all of.
the firearma aflbstedby that legiaia- “
tioo.

Soma opponents ofHR 1839 boast
that asyoae writing about tha bill
ehouJd spy that itbane a procedure
"known medical ly aa intact dflatiou
and avaoaaticn." But wfeeaJournal-
isU Comply with this demand, they
do aoat the expense ofaccuracy. TThe
bin ttodtf makes no refawnoe

whatomr to "“farteot dilation nod
evmexUkion' abortions. Mom
isspomstiy, tha t m "tattoo*

.d&ation sod evacuation’”la mt

equivalent to tha daae of prooa-
dure* boasted hy the bflU,

The term "intact dilation and
evacuation””was invented by the
lataDr. Jama* McMahan. Whan HR
1883 waa introduced in June, 1906,
Aa termdidnotappaar in the stand—
ard modioal textbook* and data—
bases, nor does tappear s&ywhara
in the tiawlard textbook on abortion
methods, Abortion Practice by Dr.
Warren Ebro.

IttoaSeariytaaiBcumfco toagnate
"hafaat i h i w nodavaonotioo””
pwoedewi with tha afcortfera
bosraad by HB 1SB. laMs wiA
lapa, Dr. MnMnfaan need tha term
"festaot dflation gad evacuation””
to never e*y peacetime the*
mtibdlsaiblHtNdsTH,nh
tactatisti parttoS-bfath abides
pi(iidae» ««bti8ih>liiletii(l
powoatiMras to remove Aa hotiw
of babdea who bad tied mtmml
dooths ha atoco, and pw eatia tt
to laewi Aa bc«Bas of bakdas
who had boat fettrewfr hBedia
atare. aatihsr af wHefc la a
yadhUdrti abortion aa defined
by thab0*

[The term n tenet dilation and
evaeuatioe" should not be confined
with "dilation and evacuation®”
(DAS), whkh laa procedure com—
monly need to perform eseoud-
trimeeter abortions, involving
dismemtermmt  of tha baby wAAr
4SS k=tkr tamp. The MS does k*
apply teAla method atall]) m

Because "intsot dilation and
evacuation®” is net a atandard,
cknrfy defined medical tarsi, As
Heuaa .JndUdt Constitution Sab.

egal staff (which tw S od
tha bill under Congressman
Coaady 3 aoparvisktn) Heated itaa
neelras for purpopw of defining a
criminal ofiknn. ladw” tt lo
worse tin eeeleae --a eelmtaal
statute A M reBod oa ranh a tana
wmtid bo afcrlekan by Aa federal
eeertaaa "voldfor vagwaoeee.

Tbs tana chasm by Congress.
prtlt|III|I|A abortion, is A no

I
Iy e e Méu
1966, Dr. MartinHaskell ——who haa

dona over 17000 partklhfaA abor—
tios, sad who authored Ao 1898

instructional paper that feasted off
tha national ocontivranpr over tha
pmcedcRa .. esplshwd that be first
Warned at the method when™ a

.ccUaague "desenbad very briefly

ever Aa phone to am a technique
that 1 later learned eazm from Dr.
McMahon whore they intamally
grab As fotm and rotate it and

toeranhnt

MMomplish - - be
tyoo af

thmvalnt at a hwti
dskvVary." {aaapteda added!

Dr. HmkaU arid that ha "oohmT
the tann "dilationand extraction™
(DAD to refer to this method of
abortion. However, Dr. Haskell also
ussd the suns tana to apply topro-
cadnm to remove bafodse ahoady
dead - - which, are not partial-birA
akarticsa. The term "dilation and
azoaotion”” does not appear in
iwiUn Idictionaries.

Scene journaUati dta the NatlonnJ
Abortion Federation (NAT? is
"authority””for As aosertiou that
"intact dilation and evacuation”’la
the "medical””tarn for the proes-

. daw thatHR 1888 would baa. XAF

is mlobbying orgsaimti a fur abor-
tfauiotaand abortiond i nka thatpay
thair does.

NAF baa a history of disseminat—
ing blatant misinformation with
rewpeot to partial-birthabortions. In
a tape-recorded 1998 interview with
Anerican itodical Ntwt, Dr.
HaihaH specifically rebutted several
oftha dnima that ware being made
by NAF oflUdala at that time (ag.,
NAF fidealydaimod that tha fetuses
ara dead befitro being "extracted;
that the procedures wore dona
mainly in wrtraae medical cases

atoji Dr. Hasktil explained: "Well 1
had heard that thay were giving
that iafermatiott.... Tbha people
that staff Aa NAF otiSea are not
medical people.... Hera they're
rabid auppertara of abortion. They
work in tha office there. And. ..
soma of them hero never seen one
performed...””

Whan queetiened about Dr.
Haskoll @ recorded remarks,
Barbara Radford, at that time tha
executive director cFNAF, "aoknow-
Isdgad that the bar
groop was goatsd aa prevkliag waa
Inaccurate,”” Arerioom  Mitdicol
N«a* reported (July 5,1903).

hwMinij,>ifaitna”Mad
of "abjaotivity’”’A M aata atida .
the term Aw a arfaalnal effbeaa
Apt haabeea adopted end axpU-
aWy defined by As> UA Coa-
graaa, and aabatfooM* & no®*
tigilialaiil. pawdIfl mertWiel tow
proraotrd by Aa very waolal*
tatwewir group that would be
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Letters to the Editor

A bortions of Healthy B abies

Alexander Sanger's Oct 2 Letter to too
Editor In response to oar Sept. 19editorial-
page article la a perfect example of why
we, u dodora, felt the need to ertabBsb
thePhyridin’s Ad Hoc CoaMton for Troth
(PHACT) to correct the many medical die-
tortious surrounding ths partial-birth
abortion procedure.

* Mr.Sanger's charge thatthe term “par-
t*H>Irthabottk>n" Is “made up* and ap-
epean nowhere In the medical litrtitu re I*

equally true ofthe term haprelaw: Intart
dilation and evacuation.* Contrary to hie

assertion, tide la not the m edicalterm tor
partlahblitiy abortion. Rather, It was
eotoed hy the late Dr. Junes McMahon,

-untilMs recentdeath a leadtog providerof
pertUHdrth abortion*, m contrast, an—
other teadteg partial-birth abortion

prortder, Dr. M artin HaaioaU of Ohio, baa
hla own personal name for this teefc-
nhjue-'DAX" for *DUation tad Bxtrac-

Ucn.“ Whet both term™ have in common la

that M fther appearin any standard med—
ical textbook, dictionary or datahesa. Ket-

thsr do they appear in the nation's stan—
dard taxtbook on abortion method*. * Abor—
tion Practice” by Dr. Warren Hen (in

fact. Dr. Hero haj expressed reaem tiona

asto tho safety ofthe procedure thatwould

be banned by H.1L tU3).

Thu*, because the term “intact dilation
and evacuation* la nota standard m edkal
turn, and because Dr. McMahon's idio —
syncratic usage of it was eo broad as to
cover procedures not affected by the lan—
guage of H.R. 1833 (e.g. removal of chil-
dren who have died naturally or been
killed In otsro). It Is inappropriate both to
uu the term In the leglilitiaa and to
equate so-caled “intact DftB* ahortioa
with “pm leHrirtha* abortions. b craft—
ing legtslation to ban this particular pro—
cedure. tt was cnieic! to employ tmaino*-
ogy distinguishing it from teehafeoes that
are standard in abortion practice. The
term “partial bbtfc-abotiOQ* totem -
passes both legislative tad deecrtptive
concerns.

Mr. Sangerasks. "W hatwould they rec—
ommend” If the micMrtawter utona
needs emptying? Rmy m edial school
and every training program in Am erica
would agree that amntoeentaals and/or
caphalJo«meti* followed by Induction of
labor with prostaglandin or pftodn la the

accepted Standard of Care-the mostphye-
Kdogfcand safestow tind of m M -tirim erttr
delivery. It la by tar prahreM* to partial*
btnh abortion, a twoaad-a-talf-dsy. po-
tentiaKy dangerous procedure unsup—
ported by any safety data In the medical
tlurature.

e Infart, wewould ask Mr. Sangerto pro—
duce erideaoe of safety a ptefetente for
tho ‘intact D U* procedure over exfeting
and proven safe procedures. (Intact
D U* should not be confused with “dila—
tion and evacuation* [D U], a procedure
commonly used tn stcond-oim arier abac-
tiona involving the dfsfcwmbsnnefit of the
feras fa utero and which is, ofcane, un-
affeeted by HJLU 3).

Ae to Mr. Singer's charge that we *fc*
responsibly advance the argument* that
most paittat-M rth abortions are *purefcr
rieetive," we do not: Dr. HiskeU does, hi
*as tatsrrtev with American M edial
News, Dr. Hufcrtt vofcuared the tnfcs-
mation that of the parteKMrth abortioa
ha performs, *M percent ere purely elec—
tive.” in material* he sstonitted tn Con—
gress, Dr. McMahon toctnded indtear

tiooa* such as m aternaldepression, young
age of mother, ilctia celltrelt. and 1 host

- of other comhtioua aaeccUtsd with the

birth of ptrfiectiy normal tsfaats. Ho per-
ttftrM rth abortion la ever medically tw fr
cated. and recent Investigative reports by
the Washington Post and the Bergen
(NJ.) Record confirm what PHACT and
other supporters of HJL ISti have been
saying in along: Moat putUd-Mrth abor—
tions are performed on healthy mofijcra
with healthy babies.

Finally. Ur. Sanger's amotion that
anencephaly and *4400othertypesofc a ff
atrophic anom atitt" cannot be detected
prior to 30 weeks Is catagorkalfy (ales.
Many ofm make our IM ag detecting ju tt
such anomaUas In ultrasound examine-
tiona performed between 18 and 30 weeks'
gestation.

We agtin stand by our statement that
there is no obstetrical artuatioc that re-

riISaelAsasRaf

partial-birth abortion is a moral nut—
ter of the moat obvious kind. The effort
to sterilize it with a technical nameM 1t-
self reprehensible. The demands of
m orality are moot apparent where the
order of nature ts clearest and Iwncv
most cteurty demands respect. It may be
that morality has a bed oame partly be—
came the nature! order has been too
long obscured by the pretensions at tech—
nology. But drilled technology is In—
creasingly becoming recognized for the
Idol that It really to, and nowhere can
tha frustrated order and Intentions of nt-
ture-from the Latin asacor, “to be
bem’-be more manifest than in a hu—
man birth brutally cotoff b ha very mo-
ment of sccoeaptkfement. Thie la aore
true, not less, when tha name gives to
the art betrays studied eotdaeaa. (Is this
not what we elsewhere refer ts ae being
“coM Wooded*?) Oae Aoukt be OO more
surprised at finding an ’emotional
charge" tn the name used here than with
the names of those new highly exalted
crimes known aa “rape* and ‘incest”

It should also be noted in reply to Mr.
Sanger that Uds discusrioo is nor. In Its
most im portant aspect, about the conse-
quencas or drcum staocM of partbdbiztiw
abortion, although both friends and fore of
abortion often speak as If It were. The «e
arntlallssue hereis to* intrinsic charactsr
cf the procedure itself. If nothing can be
weighed. Judged and named according to
its mnrinaiecharacter, then nothingcan be
weighed. Judged or named ataD.

Sum D.Chixoa
Professor o fPhOoeophy. Theology
and Liberal Arts
ThomasAquinas College
Santa. Paula, C alif.
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y Defend PartlaI-B rth

By C.Everett Koop

-

Pro-choicers twist
the medical facts.

R

Abortion?

jfith aborrtion laoaeb aore mtataad-
At fnt, afartto-rights a:tlgﬁ
this procedure hanfl
mokplaa When pressed torflfam
sevsrsl proabol glroepe caste up
tavestiog-

wttb8M a
)‘eartoatta New Jersey
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The primary reason given tor thta
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necessary
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o

isled bei ia WHh af
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Some Second Thoughts on Partial-Blrth Abortions
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D espite

The admission by a promi-
nent abortion advocate that
he lied about the number of
babies killed during the pro-
cedure called "partial-birth
abortion™ is surprising only
in its candor. Ron Fitzsim-
mons, executive director of
the National Coalition of
Abortion Providers, said he
misled the public because he
feared the truth would dam-
age the abortion rights cause.

Recalling a November
1995 appearance on ABC’s
"Nightline,”  Fitzsimmons

tK~&fey™\Jomen”*who’ so’'ught

those
wvnose lives were in danger,
or whose unborn children
were severely damaged.
President Clinton used nearly
identical language in explain-
ing his veto of a bill that
would have outlawed the pro-
cedure.

The White House says it
will take another look at the
matter in light of Fitzsim-
mons's comments. But the
administration is lock-step
with the abortion rights
movement, so look for more
doublespeak. President Clin-
ton frequently says he wants
to make abortions “safe, legal
and rare," but has done noth-
ing to limit the procedure
even in the most extreme of
circumstances, such as
partial-birth abortion.

Legal abortion was con-
norma Mo
NMaT
d. She later

order to
r im case more com-
p. mg to the Supreme Court.
The justices who made abor-
tion legal believed testimony

ceiyed in a ii>

abortion

lies,

CAL
THOMAS

that thousands of women
were dying from illegal abor-
tions, a "fact™" asserted by the
National Abortion Rights Ac-
tion League (NARAL), but

far jr" ARAL official
nr. 1\vtlv
time operating the
natior rtion clin-
icinNWTork.

To maintain a policy of
abortion on demand, propo-
nents have had to continue
telling lies. Planned Parent-
hood, which consistently ar-
gues for maintaining the
abortion status quo, onoMald
a different story, a
Planned Parenthood pam-
phlet called "Plan Your Chil-
drgn” said oTfamilv plan-
ning:—is it abortion? Defi-
nitely not. An abortion kills
the life of a baby afler it has
begun. It is dangerous to
your life and healtn.~It may
make_yqu'“sterile so that

AT Eh
ragj-elv etiStopoes.the begin-
OEpbrin®”W as- Planned

ParenthoodJying then, or is it
lying now?

doublespeak goes

or

Also lastyear, pro-abortion groups

claimed thatanesthesia takes the

life of the unborn child before the

.procedure in which its brains are

sucked out.

On Dec. 11,1993,NARAL’s
Kate Michelman was quoted
in the Philadelphia Inquirer
as saying, “We think abortion
is a bad thing. No woman
wants to have an abortion.”
Five days later a NARAL
statement claimed that
Michelman "has never said
— and would never say —
that ‘abortion is a bad thing.””
But reporter Jodi Enda taped
the interview and stood by
the quote.

Sandra Cano, the “Mary
Doe" in Roes companion
case, .Doe vs. Bolton, stated
that s5e hedfrr WInl'ftfl an
abortion and signed paper-
w?rk she thought was related
to a divorce she sought from
an abusive nusDTfllIl. Hie
(\rari® n  r{tht T;hor-t;<T
Tived b’v%“&sﬁéfgﬂwg'%ﬁﬂf er
divorce claimed that her
client applied for an abortion
but was turned down. Cano

that

e lawyers handlingi he case
ild hoiTHPpTSTTrnTncr what
was happening and why.

During the partial-birth
abortion debate last year, in
wmch proponents claimed it
is rarely done, the Bergen
County Kecord reported that
doctors in one New Jersey
clinic perform 5,000 abor-
tions annually, half of tfrem

the partial birth variet
Rather than admit the trut
abortion proponents attack*
the professionalism of the r
porter.

Also last year, pro-abo
tion groups,

the unborn childbefore t!
procedure in which it
brains are sucked ou

nipjf~ths riavi

e T-TICF
**3Tsehood as if it werelnn
as if that would somehol
make the procedure mor
ethically tolerable.

Then there are thelajJ
J/!'f(?sjold to women that the!
jMIftmm-child-is not & bab\
just tissue, and that bavin
an abortion will solve th
problems that lead them t
seek one. And let’s not forge
the lie about no one bein
available to care for the chil>
or the woman after birth.

Another bill needs to b
introduced immediately tha
would outlaw partial-birtl
abortions before the pubin
forgets tl

[pH hit
P’\Ylng lict- "

A-TIPIT

to

r prn-ahnrrtn.

1 CalThomas is a nationally syndi
calad colum nist



som e€

reasaons

L eading abortion advocates
are circling their wagons,
and poor Ron Fitzsimmons,
once one of them, seems to

have been shoved outside the tight

circle. . .
Fitzsimmons is the conscience-

stricken head of the National Coa-
lition of Abortion Providers who
now admits he took part in telling
Americans the big lie about so-
called partial-birth abortions.

During the national debate on
tbe late-term brain-sucking proce-
dure, Fitzsimmons was one of
many pro-abortion spokespersons
and media dupes who assured the
nation that almost all late-term
abortions were done to preserve
the health of the mother or be-
cause the fetus had serious abnor-
malities. _ )

Now, Fitzsimmons said, "I lied
through my teeth;” and that most
late-term abortions were done for
the same reason aa early abortions
- because women wanted to end
pregnancies.

Fitzsimmons’ confession was
barelyout of his mouth when be

ference to say, in effect, that be
was being truthful when, be now
says, he was lying. But now be is
lying when he says he is finally be-

ing truthflJ. .
ypical was Kate Michelman,

president of the National Abortion
and Reproductive Rights Action
League. She said; "If be thinks be
lied, that’s his problem to deal
with. Ve have not lied.”

Gloria_ Feldt, president of
Planned Parenthood Federation of
America, said Fitzsimmons had
been "mixing up gestation with
procedure.”

Whatever tbe beck that means.

_ While they squabble about who
did or didn't Ue, let’s listen to
someone else for once - genuine
physicians, rather than the pro-
abortion lobbyists and other non-

d octors see

for

lies

late-term

MITKE ROYKO

_ “Most of the time, there is noth-
ing wrong with the baby or the
mother,” she said. "People have
known about this for a decade.

"There is a clinic in New Jersey
that said of the 3000 abortions it
did last year, 1,500 were late-term.

"So we went from being told
that only 200 a year were being
done in the entire country to one
clinic saying it does 1500 a year.
Obviously, the actual number is in
the thousands. )

"Tbe media believe what they
want to believe. And because a lot
of doctors who have testified in
support of the partial-birth ban

choice thing. o
5 been ail this propa-

ganda that it is done only because
women need it. So people saitey
my wife needs to have this to
her life, she should have it." The
problem is that it is not this proce-
dure versus your wife's

One of the arguments for the
late-term procedure is that it helps
a woman preserve her fertility.
Smith describes that as "fantasy.”

The ftiture-fertllity risk was one
of tbe excuses offered by President
Clinton when he vetoed tbe bhill
that would have outlawed the pro-
cedure. i

Clinton said; "There are a few
bundred women every year who
have personally agonizing situa-
tions where their children are bom
or are about to be born with terri-

behind

abortion s

ble deformities which WU cause
them to die either just before, dur-
ingor just after childbirth.

“And these women, among oth-
er things, cannot preserve the abil-
ity to have further children unless
the enormous size of the baby’s
head is reduced before being ex-
tracted from their bodies.”

Which is bunk, according to Dr.
Nancy Romer, chairman ofobstet-
rics at Miami Valiev Hospital in
Dayton and a clinical professor at
Whght State University.

"I dont understand that arqﬁ-
ment about fertility at all,” she
said. "We have no 1dea what hap-
pens to womeo who have this pro-
cedure down the road. We don’t
have a clue. There is no scientific
evidence that shows that _P_roce-
dure will preserve the fertility of

women.”

As for the é)r_opaganda cam-
Balgn that led Clinton to veto the
ill” outlawing tbe procedure,

Romer believes she understands
it:

_ "Those who 0ﬁposed the legisla-
tion have a much broader agenda.

will defend abortion rights blindly,
regardless of the facts of the mat-
ter. Any legislation, if it’s anti-
abortion, they are against it..

“They don't think, *Is this pro-
cedure appropriate, who is doing it
and why are they doing it?” They
don’t care about the details. They
won’t acknowledge the truth of
what we are saying because it de-
feats their larger agenda.”

So the whole battle Is going to
be fomg?t in Congress one more
time. And if a bill passes and gets
to Clinton’s desk, maybe be can
ask tbe CIA or the FBI to find out
who is telling the truth before he
makes any more somber pro-
nouncements.

Mike Royfco ts a columnist for
tfce CMoeao Tribtms.
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To The Alaska State Legislature

Please enter into the record my testimony to the House Judiciary Committee on HB 65, dated
March 7, 1997.

Since the 19603, we"ve all witnessed a steady decline in the moral standards of our country.
Then, with the passage of Roe v Wade, aPandora®s box was literally opened up.

In our quest for "freedom" I believe those individuals who passed Roe v Wade lost their sense of
determining right from wrong. Abortion at any stage of pregnancy is repugnant, but this partial
birth abortion procedure is beyond belief. We as a nation are being strangled by "Our
Freedoms". When will itend?

AFTER reading and or seeing pictures in which that tiny, helpless little human isbeing yanked
out of the safe haven of his or her mother"s womb by someone who supposedly has dedicated
their life to the healing arts (not the killing arts). Having that "person” - and [ use the term
loosely -deliver all but that little baby"s head and proceeds to cut open the back of the skull with
blunt scissors, inserting a device that literally sucks out the baby"s brain.

Those ofyou who are not in favor of passing this bill, are you able to sleep at night? Ifyou have
children, are you able to look at them and NOT think about how those other precious, tiny
innocent victims of partial birth abortions met their demise? Ifyou say that you are unaffected, |

feel very sorry for you.

Please take a step in "righting® a wrong by trying to put the lid back on this Pandora®s box by
saying YE S to the passage of this hill.

Sincerely,

Linda G. Smith
P. 0. Box 3726
Palmer, Ak 99645
(907) 746-7232
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My name 1is Ann Cray and | am a mother of four children, two
living grandchildren, two grandchildren who have died, and another
that is in my daughter-in-law®s womb. | have experienced the joy of
holding two tiny babies that were born prematurely. Jessie was 2
pounds, two ounces and seven and a half months into gestation when he
was delivered by caeserian section. Christian was one pound, one
ounce and seven months into gestation when he was delivered.

Have any of you even seen let alone held a two to three pound
baby? 1 have, and one thing I1"1l never forget is how sweet and
precious these perfectly developed babies were, with their tiny
little toes and fingers, with their tiny little mouths 1looking like
they were trying to whistle, and their tiny little eyes looking all

around.

Have you ever had a three pound baby look at your face and
listen to you while you were holding them and talking to them? |1
have, and 1 will never forget it. | remember when Christian or Jessie
would cry, you could see by their faces that they were crying but you
did not hear them because they were so little. There was no sound.

Because of my experience of having watched my tiny grandbabies,
there is no doubt in my mind that babies go through alot of pain
during partial birth abortions or any abortion for that matter. These
babies may have been tiny but they were still human beings with
feelings and a need to be cuddled and loved. 1 was not holding some
embryo, some piece of tissue, or fetus but a living baby, a tiny

human being.

I wish you could all go to the neo-natal intensive care unit at
Providence hospital in And orage and see these babies and how tiny
and sweet and precious they are. They deserve a chance at life too.

I am asking you to support HB65 and ban partial birth abortions.
I know in my heart that if you could only see these babies you would
not want them to go through an abortion of any type. They are just so

sweet.
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PLEASE ENTER INTO THE RECORD MY TESTIMONY TO THE HOUSE JUDICIARY

COMMITTEE ON HB65 DATED March 7, 1997:
My name is Ruth Ewig and | am a mother and an advocate of the

Right to Life at all ages including the pre-born babies and the
elderly. 1 completely without any hesitation support HB65, a bill
banning the hideous partial birth abortions.

There is something wrong with this picture. We hear on the news
of the public outcry to protect laboratory rats, yet the killing of
baby humans 1is not worthy of defense or media coverage. Right now
animal rights groups are breaking Alaskan law toprotect wolves. This
is front page news. What about the baby humans? This month ™% LIFE
magazine features animals that are endangered. What about the
endangerment of the value of HUMAN life? Today there was coverage in
the newspaper of dogs dying while on the Yukon Quest. Just consider
the public outcry if the owner of a Yukon Quest dog decided to jab
scissors into the dogs head, and suck out its brains in order to kill

it.

Recently in our local newspaper (February 28, 1997) an article
reported that an alleged murderer could be found guilty of a double
murder because he had killed a woman who was pregnant. |If this 1is the
case then what about abortion also being murder?

I am ashamed and embarrassed that the Alaskan Medical
Association is opposing the right to life. The newsletter advises
members, our medical experts, to oppose HB65 "because [it] interferes
with the physician/patient relationship and [will] criminalize
activities...engaged by physicians.” A physician treating a pregnant
woman has TWO patients. Doctors who execute their patients”®morally
are criminals. Physicians are supposed to save lives and should have

led the charge to stop the killing.

Research has proven that these babies in the womb can hear their
mother®"s voice, and other familiar voices. They can feel pain and do
feel pain when they are aborted. When the procedure is done you may
not hear the screams because their heads are still inside the vagina
but the physician and nurses can see the baby struggling as their
arms and legs wave around.

It doesn"t take a medical degree to realize that human life is
being destroyed. The AMA should be advising physicians to refuse to
participate in this American holocaust. Since abortion was legalized
in 1972, 32,000,000 babies have been killed. 1In dollar bills we would
consider that quite a bit of money.

I would like to express my appreciation to the legislators down
there who have the courage to help put our state in a position to
lead the nation back to understanding right from wrong. We need
gatekeepers like you to help us get off this slippery slope.
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My name isAnna Scheller and lam a resident of Fairbanks Thank you for taking
the time to read my testimony in support of HB 65, the Ban on Partial Birth Abortion |
urge the legislature to vote in favor of the ban 1believe this issue transcends party lines
and even the abortion debate That a doctor may deliver a baby"s body outside the
mother, cut a hole in the base of the infant"s skull, then vacuum the child 3 brain out is
inhumane and gruesome. Ifsuch a procedure were applied to the offspring of animals, the
outcry would be great, yet it isdone to children who could survive birth We area
country that fights child abuse, will not buy products ifthey have been tested on animals,
but we will pull a child from t3mother 3womb and kill itbefore itcan take a breath. If
we will prosper as a state, as a country®, we must begin fulfilling our responsibility to
protect those who cannot speak out for themselves. Those who believe abortion should
not be restricted under any circumstance are blind to the truth of the procedure. |believe
to support the HB 65 is the only reasonable course of action for people who seek to
protect the quality of life for all people The reason I must submit this written testimony
instead of speaking at a mike isbecause I have 5 young children who would have to sit
with me during the teleconference My husband and lwere concerned that medical
testimony in favor of HB 65 would be emotionally terrifying to them.

To those who sponsored this hill, you are courageous May you continue to fight
on behalfof those who cannot defend themselves
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My nanw is Ruth Fwig and | reside at 2323- 3068 Mvtmuc. on In
complete support of R363 and there were at least 0 of va up here in
the Tenmna Valley, one year and a half ago, and probably more at this
time.

Thank you for oaring enough about Austin life to have written
this bill which bans partial-birth abortions. I an hopeful that bills
such aa thia which are traveling through the legislative process
represent the cutting edge of a awing in the state and hopefully the
nation toward morality, thus reversing the "decay of a nation,”

Representative James, thank you tor your courageous stand in
preventing supporters™hesa deaths of pre-bom babies from badgering
out witnesses. Those who continue to insist that it is the woatan'a
choice need fro be required to state just what choice we are talking
about* 1t would be too embarrassing to verbalise protecting the
medical procedure of killing tbe baby after most of it has been

delivered.

Thank you to legislators who have tbe discernment and foresight
to get us off this "slippery slope"” to destruction that we are on
with our different killing procedures such as partial birth
abortions. Partial birth abortion represents destruction of tbe
helpless and the weak.

X support this hill also because of the attitudes that develop
in tbe hearts and souls of physicians who repeatedly destroy human
life. Surely, they become quite insensitive to wbat they are doing
after repeatedly tilling babies* Each step makes the next step a
little easier and we are already moving into euthanasia, "medically
assisted suicides" and the next phese, attacks on the elderly.

Vote TES to ba ]1 partial birth abortjons. It is long overdue.
Please contact M€ IT there ie MOIE that A can do to help.



HOUSE JUDICIARY STANDING COMMITTEE
March 7, 1997
1:08 p.m.

HB 65 - PARTIAL-BIRTH ABORTIONS

Number 1404

CHAIRMAN GREEN indicated that the committee would consider HB 65,
"An Act relating to partial-birth abortions.”™ He noted that this
was a procedure to abort a child before it clears the birth canal
by the insertion of a sharp instrument, probably scissors into the
back of a skull. He added that version B of this bill, dated

3/4/97 was before the committee.

Number 1451

REPRESENTATIVE PETE KOTT <came forward to testify on HB 65 as
sponsor to this legislation. He stated that this legislation was
a Ffairly simple measure and it does one thing. It prohibits what
has been termed "partial birth abortions™ from occurring in Alaska.
Partial birth abortions involve a series of steps which are
horrible, unconscionable and smacks in the face of hideousness. He
stated that these techniques are gruesome and he noted that he had
provided written documentation of the same, along with the sponsor
statement. He stated that the technique enumerated in the sponsor
statement was obtained from a Dr. Martin Haskell enumerated 1in a
1992 paper provided to the National Abortion Federation. This bill
does not in any way restrict abortions from occurring in Alaska but
rather a type of procedure that 1is used.

REPRESENTATIVE KOTT stated that partial birth abortions occur
anywhere from nineteen weeks through to full term. "Essentially
one relies on the cervical entrapment of the head to help keep the
baby in place while the insertion is made to complete the process.”
He stated that the committee has before it a committee substitute
that he felt captured the intent of the legislature as it relates
to this particular measure. He felt that enough substantiating
documentation provided by members of the medical community that
suggest that this procedure is not a necessity to save the life of

a mother. "There will also be some discussion on whether or not
the procedure is performed in an abundance of the cases. I think
that you will hear and bear out some Tfacts that this is not a
procedure that is rarely used. In fact, just this past week, with

I believe with the reintroduction of a bill 1in Congress, a Ron
Fitzsimmons, the Executive Director for the National Coalition of
Abortion Providers, said that he mislead the public because he
feared the truth would damage the abortion rights cause. This was
in relationship to the number of times this procedure was used and

the reasons for using it."”

HOUSE JUDICIARY COMMITTEE  -1-  03/07/97
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Number 1745

GEORGE DOZIER, Aide to Representative Kott, came forward to testify
on HB 65. He read a statement into the record.

"At the outset, I would 1like to discuss, jJust briefly, federal
constitutional requirements in the abortion context. As everyone
knows, the seminal case addressing the constitutionality of
abortion in the United States is Roe v Wade. 410 US 113.
Generally, the Court held as follows:

"1. The fourteenth amendment includes a right to privacy, and this
right is broad enough to include the right to obtain an abortion.
Roe. 410 US, at 177.

"2. This right is not absolute and may be 1limited by states”
legitimate 1interest 1in safeguarding women®s health, maintaining
proper medical standards, and protecting potential human life.
Roe. 410 US, at 177.

"3. Applying these principles, the Court arrived at the following

conclusions. During the first trimester, the state, essentially,
may not interfere in a woman®s decision to obtain an abortion.
Roe. 410 US, at 183. From the end of the first trimester, the

state may regulate abortion to safeguard the health of the mother.
From the point of viability, the state may proscribe abortions,
except where necessary to preserve the life and health of the
mother. Roe, 410 US, at 183.

"4. 1t may be noted that the Roe Court specifically and expressly
rejected an argument that a pregnant woman 1is "...entitled to
terminate her pregnancy at whatever time, 1in whatever way, and for
whatever reason she chooses.” Roe. 410 US, at 177.

"The most recent Supreme Court opinion discussing abortion is
Planned Parenthood v. Casey, which can be found at 505 U.S. 833;

120 L Ed 2d 674 (1992) . In Casey, the Court found that states have
a substantial interest 1in potential human 1life, and that this
extends throughout the pregnancy. Casey. 120 L Ed 2d, at 714.

Indeed, this interest is characterized as “profound®". Casey, 120
L. Ed 2d, at 715. The Court found that its opinions subsequent to
Roe had undervalued this 1interest of states 1in potential human
life, 120 L Ed 2d, at 711, and as a consequence, it rejected the
rigid trimester system first articulated in Roe. Casey, 120 L Ed
2d, at 710. Instead, it divided pregnancies into two periods—
pre-viability and viability.

"According to the Casey Court, during that first period, 1in which
the baby is not viable, states may not place an “undue burden® on
a woman®"s right to decide whether to terminate a pregnancy. It
defined “"undue burden® as regulations that have the purpose or
effect of placing a substantial obstacle in the path of a woman

HOUSE JUDICIARY COMMITTEE  -2-  03/07/97
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seeking an abortion of a nonviable fetus. 120 L Ed 2d, at 715.

"During the second period, in which the baby is viable, the
constitutional standard is different. As stated by the court, 1in
quoting from Roe: "...subsequent to viability, the State in

promoting its interest in the potentiality of human life may, if it
chooses, regulate, and even proscribe, abortion except where it 1is
necessary, 1in appropriate medical judgment, for the preservation of
the life or health of the mother.” Casey, 120 L Ed 2d, at 716.

"To summarize: First, the state has a substantial interest in
potential human Qlife which extends throughout the pregnancy.
Second, prior to viability, the state can not place an undue burden
on the right to pregnancy, which means placing a substantial
obstacle in the path of a woman seeking an abortion. Third, after
viability, the state may regulate abortion, and even prohibit them,
except where necessary to protect the life or health of the mother.

"Since partial birth abortions span the last part of the pre—
viability stage and into the viability stage, HB 65 1is specifically

designed to "over both stages. Hence, it must be analyzed with
respect to both standards. HB 65 more than meets these standard:...
"First, with respect to pre-viability abortions, HB 65 does not
place an undue burden on the right to chose an abortion. That is
to say, 1t does not place a substantial obstacle, either by intent
or in effect, 1in the path of a woman seeking an abortion. After
all, it does not proscribe abortions per se. It merely makes one

particular form of abortion, and a particularly egregious form at
that, 1illegal. *Alf otfter forms ~>f abortion remain open to pregnant
women . The fact that this does not place a substantial obstacle in
the path of women seeking abortion 1is clear. The Director of
Public Health in Alaska testifying before the State Affairs
Committee a couple of weeks ago testified that partial birth
abortions, as defined by the bill, have not been performed in
Alaska. Thus, the question must be asked: Does HB 65, which
proscribes a procedure which, thus far, is not done 1in Alaska,
place a substantial obstacle in the path of a woman seeking an
abortion? The answer, by definition, 1is clearly no. The procedure

is not available anyway.

"In that regard, can it really be a substantial obstacle to require
abortionists to conform to the standards of abortion practice
already present and accepted by practitioners in Alaska. That, to
my mind, is no obstacle at all, let alone a substantial one.

"In short, all options presently available to women to obtain
abortions remain unaffected. There 1is no obstacle, and thus, the
first standard that which applies to pre-viability stage is

clearly satisfied.
"The second standard, which applies to viable babies, is also

HOUSE JUDICIARY commiTTEE  -9-  03/07/97
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satisfied. As I previously indicated, during the period of
viability, the Supreme Court recognizes that the state may regulate
or even proscribe abortions, except where necessary to preserve the
life or health of the mother. HB 65 does not ban abortions during
this period; it merely bans a particular procedure. Thus, 1t 1is
more of a regulation of abortion than a proscription. And, the
state 1is free to regulate, except where necessary to preserve the
life and health of the mother. HB 65 contains an express exception
applicable to the life of the mother. It does not mention health.
However, it does not need to expressly mention health for the

following reasons:

"First, all forms of abortion present in Alaska remain in effect.
IT the mother®s health requires an abortion, she continues to have

recourse to those procedures. Her health is protected.

"Second, even when partial birth abortions become available 1in
Alaska, their ban would not adversely impact maternal health. The
Committee was provided with voluminous material clearly
establishing that fact. For instance, as Dr. Pamela Smith, who 1is

the Director of Medical Education, Department of Obstetrics and
Gynecology at Mt. Sinai Hospital 1in Chicago, testified before the
Us Senate: "There are absolutely no obstetrical situations
encountered 1in this country which require a partially delivered
human fetus to be destroyed to preserve the life or health of the
mother ™. Similarly, Dr. James Jones, who is <chairman of the
Department of Obstetrics and Gynecology at the New York Medical
College, stated, regarding partial-birth abortions, that he "can"t
imagine that being an indicated procedure for the saving of a life

or well-being of the mother."® Although the America Medical
Association (AMA) has remained neutral on the issue, its
Legislative Council voted unanimously to recommend that the AMA
endorse the federal partial birth ban. In so doing, it stated that
the procedure is basically repulsive and 1is not a recognized
medical technique. Again, the former Surgeon General of the United
States, Dr. C. Everett Koop stated: "...In no way can | twist my
mind to see that the late-term abortion as described you know,
partial-birth, and then destruction of the unborn child before the
head 1is born is a medical necessity for the mother." Similarly,

Dr. Warren Hern, who wrote the Horn Book on late term abortions,
stated in an article in American Medical News: "You really can"t
defend it... 1 would dispute any statement that this is the safest
procedure to use.” He stated further: “You have to be concerned
about causing amniotic fluid embolism or placental abruption if you

do that.”

"l won"t bore you with more opinions. There are plenty 1in the
materials that have been provided. The point is that partial-birth
abortions are not necessary for the health of the mother.

"ln summary, the Legislature can conclude that partial birth
abortions are not necessary to preserve the health of the mother,

HOUSE JUDICIARY COMMITTEE -4- 03707797
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and indeed may even be inimical to the health of the mother. No
express exception 1is needed, since all other procedures remain

available.

"Thus, both ".he pre-viability and the post-viability standards

required by Casey are satisfied. That being the case, all that is
required is that there be some rational basis for HB 65. And,
there are several permissible state interests that are advanced by
HB 65. Indeed, the State has compelling interests 1in preventing
such procedures. Let me suggest but a few.

"First, delivering a baby just to the very cusp of constitutional
personhood and then killing 1it, just 1inches away from being
completely born, is cruel. Indeed, Dr. Isada, who spoke against HB
65 before the House State Affairs Committee, described one aspect
of partial birth abortion sticking scissors into the baby"s
skull as gruesome. The state has a very strong 1interest 1in
protecting human life from such cruel and gruesome actions. If the
state can prevent cruelty to animals, it certainly can do the same

thing for human life.

TAPE 97-33, SIDE A
Number 000

"Second, partially delivering a baby or, | should say almost
entirely delivering a baby and then killing it tends to mix the
roles of obstetrician and abortionist. The former are healers, and
they are perceived as such by the general public. Abortionists, 1in
the overwhelming number of cases, for instance |1 refer you to
Dr. Haskill®"s statement that 80% of his partial birth abortions are
elective are not healers. They perform some other function. By

mixing these two opposing roles, there is great danger that public
confidence in the medical profession will be undermined.

"Third, bringing a baby right to the very edge of complete birth
and then sucking 1its brains out i3 1inherently disrespectful of

human dignity.

"Fourth, the state has a legitimate and compelling 1interest 1in
drawing a clear distinction between legal abortion and infanticide.
Partial birth abortions blur that distinction. Furthermore, it may
be noted that the difference between a viable baby who has just
emerged from the womb and a viable baby who 1is almost out of the

womb 1is negligible. But for a few inches they are the same. To
permit the killing of one and forbid the killing of the other 1is
ludicrous and will breed disrespect for the law. So fine a
distinction, carrying such dire consequences, can not but be

scoffed at by Alaska®"s people.

"Hence, in my opinion, partial birth abortions are fully
constitutional under the guidelines established by the United
States Supreme Court. I would Ilike to turn now to some of the
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specific arguments that have been made thus far against the
constitutionality of HB 65.

"First, it has been argued that HB 65 creates an undue burden

because partial birth abortions are the safest alternative. This,
of course, is an assertion of fact, and the alleged fact is
extremely dubious. This Committee has been provided with an

abundance of materials indicating that partial birth abortions are
not necessary for maternal health and further indicating that
partial birth abortions, in themselves, present a risk to maternal

health.

"It also has been argued that the Supreme Court, in Planned
Parenthood v. Danforth, held unconstitutional an abortion statute
which proscribes the use saline amniocentesis, 1in part because such
a prohibition would force women to use more dangerous methods. On
the surface, this argument has a certain appeal. After all, HB 65,
like Danforth, involves the proscription of a defined abortion
procedure. However, Danforth 1is clearly distinguishable, on at
least three giounds. First, HB 65, unlike the Danforth statute,
does not force women to use procedures which are 1less safe than
partial birth abortions. Second, the Danforth court emphasized
that the proscribed method was the most prevalent available, and
that another safe method was not yet available. Here, with HB 65,
the proscribed method is not yet used in Alaska and other, safe,
methods are available. Third, Danforth predates Casey and thus 1its
analysis focused on whether the statute advanced maternal health.
This v/as during the period in which states®™ interest in protecting
potential human life was undervalued. Casey changed all of that.
Now, wunlike when Danforth was decided, it is recognized that the
state”s interest in human life may Dbe asserted throughout

pregnancy. HB 65 does just that, and it may be expected that the
right to assert that interest would be weighed in any
constitutional challenge. Danforth. quite simply, is

distinguishable.

"In the past it also has been argued that the only Court to review
a ban similar to HB 65 invalidated it, because for some women the
prohibiced procedure would be safer than other available
techniques. The case 1is Women®s Medical Professional Coro v.
Voinovich. 911 F. Supp. 1051 (S.D. Ohio 1995). The Court in that
case, within the context of deciding whether to issue a preliminary
injunction and prior to a full trial, held that D&X was safer than
other methods; and, because D&X was more available than induction
methods, which require hospitalization, a proscription on D&X was

a substantial burden. The Court in that <case was certainly
entitled to make its findings. This Committee has an equal right
to make findings of fact, and ample evidence has been presented to
it to base a contrary finding concerning safety. Moreover, this

Committee reasonably can not find, given the previous testimony of
the Public Health Director, that partial birth abortions are more
prevalent than any other methods 1in Alaska. In Alaska, partial
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birth abortions, thus far, have not been performed. Our state,
fortunately, seems to lag behind the rest of the United States 1in

adopting undesirable conduct.

"It also has been argued that the definition of partial-birth
abortions 1is overbroad because it could encompass procedures other
than partial birth abortions. It is true that statutes which are
so broad as to sweep within their coverage not only properly
proscribed acts but also constitutionally protected acts are

unconstitutional. The definition employed in HB 65, however, 1is
not of that nature. It does not overlap other alternative methods.
They are clearly distinct and clearly outside the coverage of HB
65. It is also argued that the definition 1is vague. Vague
statutes, particularly those that impose criminal liabilities, are
unconstitutional. However, HB 65"s definition is not vague. It is
clear and precise. It establishes definitively what is proscribed.

Persons of <common intelligence weasily can wunderstand what 1is
prohibited and thus theie will not be a chilling effect.
Proponents of this argument may have in mind the definition used in
the statute examined by the court in Voinovich. There, the court--

-and | think quite rightly concluded that there was an overlap
and that the statute was vague. But, the definition of D&X
employed in that case does not 1in the slightsst resemble HB 65°s
definition. I can quote the Ohio definition for you. "The
termination of a human pregnancy by purposely inserting a suction
device into the skull of a fetus to remove the brain. "Dilation
and extraction procedure™” does not include either the suction

curettage procedure of abortion or the suction aspiration procedure
of abortion.” The court found that this definition overlaps normal
D&E procedure (because both may involve inserting a suction device
into the skull) and because D&E is not excluded as suction
curettage or suction aspiration. Further, the Voinovich Court
noted that 1in analyzing statutes for vagueness, the absence of a
mens rea requirement is somewhat persuasive. In fact, it relied on
this concept in finding another portion of the Ohio law
unconstitutionally vague. In HB 65, it may be noted that there 1is

an express mens rea.

"Concerns regarding vagueness are misplaced. This bill does not
resemble, in any respect, the statute considered by the Voinovich
court. It is clear and precise, and it does not overlap any other
abortion procedure. It is such as to apprise people of common
intelligence what 1is being prohibited, and there 1is no reason to
believe that it will have a chilling effect on constitutionally
protected acts. Finally, since it is clear, there is nc danger of
arbitrary or discriminatory enforcement.

"Finally, it is argued that the privacy clause of the Alaska
Constitution would be violated by HB 65. The Alaska Supreme Court
has not yet decided an abortion case using this constitutional
provision. What we do know 1is that, although the right is broader
than the privacy right found by the US Supreme Court in the US
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Constitution, it 1is not absolute. And, <certainly, the right to
privacy 1is not violated when an alleged infringement 1is justified
by a legitimate and compelling governmental interest.

"Although the Alaska Constitution®s right of privacy is deemed to
be broader than that of the United States Constitution, it does not
reach everywhere and cover all things. Essentially there 1is a two
step analysis that 1is required. First, it must be determined if
the conduct 1in question 1is within the scope of the amendment.
Then, and only then, it must be determined if the alleged
infringement bears a fair and substantial relation to a compelling

governmental 1interest.

"First, does partial-birth abortions fall within the scope of the
amendment? The Alaska Supreme Court has determined that this issue
is resolved by answering two questions: (1) Does the person ha*T.
an actual (that 1is, subjective) expectation of privac; concerning
the conduct? (2) Is the expectation one that society is prepared to
recognize as reasonable? If both questions are answered 1in the
affirmative, the conduct falls within the scope of the privacy
amendment. Hilbers v Muni, of Anchorage. 611 P. 2d 31 (1980).

"In Alaska, as with the rest of the United States over the last
quarter century, many people have been conditioned to perceive

abortion as part of the culture. Indeed, the Casey Court made much
of that fact in discussing whether or not it would be appropriate
to abandon the <central tenants of Roe. Given this state of

affairs, it would not surprise me that some would have a subjective
expectation a privacy right to engage 1in even this gruesome
procedure. But, 1is subjective expectation something that we as a
society are prepared to recognize as reasonable? I think not. In
my opinion, for the reasons 1 have discussed at length in this
testimony, society is not even close to recognizing as reasonable
any such assertion of a privacy right to obtain a partial-birth
abortion. Hence, this procedure falls outside the scope of the

amendment.

"Even assuming, arguendo, that partial-birth abortions are within
the scope of Alaska®s constitutional right to privacy, society"s
hands are not tied. As previously stated, the right 1is not
absolute. An alleged "infringement®™ 1is permissible if it bears a
fair and substantial relationship to a compelling governmental

interest.

"I respectfully submit to you that Alaska has a compelling state
interest in protecting babies, who are almost born, who are mostly
outside the bodies of their mothers, from having their brains

sucked out. I also submit that the government has a compelling
interest in protecting public confidence in the edical profession
by not blurring the roles of healer and abortionist. I also

suggest to you that the government has a compelling interest 1in
protecting the almost born from this cruel, gruesome, and
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undignified death. Accordingly, HB 65 does not run afoul Alaska“®s
right to privacy.

"In conclusion, HB 65 will pass constitutional muster."”

Number 960

BACHAR BEN"ISRAEL testified via teleconference from Moose Creek 1in
support of HB 65. She stated that she was confused about when this
type of abortion would be conducted in regards to how developed the
fetus was. She said she was appalled to understand that this
procedure was conducted on full term babies after delivery, that
the procedure 1involved the suctioning of brain tissue and stated
that this was beyond her imagination. Unless a mother®"s life is in
danger this procedure should not be allowed and added that it
reminded her of the undesirable during the Nazi Holocaust.

Number 1101

AMY SKILBRED, Alaska Civil Liberties Union, came forward to testify
in opposition to HB 65. She referred to her testimony entitled,
"State Interference In Private Medical Decisions.” She noted that
some of those present have children and that she has two children.
She spoke to a baby"s pre-term development by stages and the fact
that parents look forward to birthing this child, along with all
the anticipation involved, fixing up the nursery, etc. She asked
those present to imagine going in for a routine prenatal visit and
finding out that the unborn child they treasure will not live long
after it 1is born, if it will survive this long. With this tragic
news barely wunderstood it 1is then advised with the mother®s
condition, age or medical history that terminating the pregnancy is
recommended. What if then they learn that the medical procedure,
with possibly the 1lowest risk in that mother®s specific medical
circumstances, is not an option, not an option because it 1is
against the law. Imagine how the mother and family will feel at a
moment like this, the moment that a law not based on science but on
politics prohibits an individual and their doctor from using the
best medical procedure under the circumstance. This moment 1is a
dangerous moment for our democracy.

MS. SKILBRED continued that all citizens of this country and state

have a constitutional right to privacy. It is hard to think of
privacy more profound than a patient®s right to choose his or her
course of treatment 1in a medical emergency. HB 65 would violate

this most fundamental right by replacing a doctor®s medical advise
and a patient®s decision whether or not to follow that advise with
politically motivated statutes. A law substituting religious
beliefs for science, a law penned and promoted by those who would
place compassion for a child that cannot live over concern for a
mother®s health. Surely those whose compassion lies with the
unborn can understand the suffering a mother feels when she is
loosing a child she wanted and loved, or a father for that matter.
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Compounding this trauma is the fear of imminent danger to a woman-®s
own body. This is a perilous situation for women, when they are
loosing a child that they carry. This is an excruciating
situation, physically and emotionally.

MS. SKILBRED noted that to further complicate this situation with

some arbitrary and vague statutory prohibition is simply
unconscionable. To deny aDpropriate medical treatment 1in this
situation is a violation of the mother®"s rights, her rights as an
individual, as a patient and as an American. Our courts have
refused to allow such a profound violation of individual privacy
rights. Neither will this violation of individual rights stand.
Indeed, very similar attempts have failed. Nevertheless, she urged

the committee at this point to stop this dangerous interference
with medical treatment before it moves one step closer to passage.

MS. SKILBRED offered that one of the things people should consider
is if this legislation was to pass and a suit is brought against a
doctor for using such a procedure 1in Alaska she asked what happens
to the patient®"s privacy rights then. When the state decides to
prosecute a treating physician, 1if laws such as HB 65 allows state
prosecution of a doctor performing a medical procedure, the patient
and the patient®"s once confidential, medical record and medical
history are destined to become exhibit one. How else will a court
determine if a doctor prosecuted by the state under this bill
before them was performing a procedure that was necessary.

Number 1380

REPRESENTATIVE GREEN asked if the baby"s head were to slip beyond
the cervical control, is the doctor still entitled to drive the
scissors into its skull.

MS. SKILBRED stated that she was not a doctor and she thought the
way in which the procedure has been publicized any normal person
would think it gruesome. They are not taking about healthy Gerber
Babies who are just about to be delivered that are eight and 1/2
months along even if the birth mother did not want it.

Number 1468

CHAIRMAN GREEN stated that he thought it had to do with the
mother®s health rather than the baby. He understood the procedure
that as long as the baby®s head is still cervically preventing it
from being born, if in fact "that wasn"t that type, Tfor example,
I"ve talked to some people who had their babies on the way to the
hospital. They delivered so quickly that you might not be able to
stop the baby®s birth even though you®ve made a breach condition."
IfT the baby 1is born, this situation has gone beyond the need to
help the mother. He asked what happens once the baby is viable.

MS. SKILBRED responded that these procedures are usually induced.
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This 1isn"t a situation where someone 1is on their way to have a
baby, but they are in the hands of a physician before the process

is induced. She can"t respond to some of these questions 1in part
as opposed to what the sponsor has stated, the bill®"s wording is
vague. If the process 1is really D&X"s, then it"s D&X"s, 1if 1it"s
really D&E"s, then it"s D&E"s. It isn"t clear from this bill what

the process 1is.
Number 1526

REPRESENTATIVE PORTER stated that any malpractice case 1is not a
patient®s privacy subject to being violated.

MS. SKILBRED stated that she believed it could be.

Number 1540

REPRESENTATIVE BERKOWITZ stated that in a civil situation, when a
patient brings suit against a doctor and puts at 1issue the
treatment, the doctor/patient confidentiality is breached. This 1is
a circumstance where essentially the state 1is prosecuting, the
state 1is charging a doctor. There 1is not necessarily collusion
between the state and the woman who has had the abortion. In which
case, the doctor wouldn®"t be entitled, because of confidentiality,

to prepare their case.

MS. SKILBRED added that the woman may not want to participate 1in a
case lixe that.

Number 1584

REPRESENTATIVE CROFT noted that in previous testimony it was stated
that the exception was to protect the life and the health of the
mother. This law just says life. He asked in her opinion and the
organization she represents, is it constitutional if it doesn"t say

"or health."

MS. SKILBRED responded that she could provide him with a written
response at a later tinme. She said that this might address one of
the issues, it might not address all the constitutional issues that

this bill might have.

Number 1650

CHAIRMAN GREEN asked that if this legislation 1is intended to
protect the 1life of the mother, it was his wunderstanding, that
breach condition babies are a very high risk birth as compared to
the normal, head first birth. It seemed to him that when a doctor
goes in and manipulates the baby from the normal head down position
into a feet down position, that doctor 1is creating a breach
condition which increases the risk of damage, he thought that they
were working in the wrong direction, literally. They are incurring
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a higher risk by 1inverting the baby. It seemed to him that this
was not wunlike trying to take a Christmas tree out the door the
wrong way. He didn"t know how this could be considered in the best

interest of the mother.

MS. SKILBRED responded that they could either decide that doctors
based on their knowledge, training and abilities are not the people
who should decide what 1is in the best interest of their patient,
but a legislative body should decide what"s in the best interest of
a woman or they could decide that doctors who have the information
about a woman®s condition, her age, her health, her medical
background, are the ones who are best suited to decide what
procedure should be wused. She respectfully suggested that they
should leave it to the doctors to decide. There are numerous law
suits against doctors for not doing the right thing, but she didn"t
think Alaska should legislate what the procedures are that doctors

should use.

Number 1700

CHAIRMAN GREEN asked 1if she <could think of any other type of
manipulation that would be preferable to invert the baby for

delivery, rather than to try. ..

MS. SKILBRED stated that after having vaginally delivered two
children she said it would be an uncomfortable situation to do
anything but the way children should be born. She didn*t know that
someone would be better off having a caesarean birth to pull out
what might be a viable but soon to die baby. She thought they
should look at the mother as well and to let her, alongwith her
physician make a decision.

Number 1750

CHAIRMAN GREEN stated that the reason he asked was that one of his
daughters has two children, the first one, a girl, was five and 1/2
pounds. Because she was in a breach position and unable to be
turned around, they took the baby caesarean because of the risk of
trying to deliver in the wrong direction. Her physician felt that
even a baby nearly half as bigin the wrong direction was a higher
risk than a caesarean section. Itseemed incongruous to him that
a doctor would reverse a normal situation 1in the interest of

protecting the mother.
MS. SKILBRED again stated that she wasn"t a physical but that a

doctor in this situation might decide that this 1s nm the best
interest of the mother. She noted that a caesarean section 1is

major 3urgery.
Number 1847
DR. PETER NAKAMURA, Director, Division of Public Health, Department
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of Health and Social Services came forward to testify on HB 65. He
stated that the primary problem wich the bill 1is that they"re
legislating medical practice, a clinical practice. They"re not
deciding here whether an abortion should be done or not done. He
thought that the bill says they"re at the point where a
determination 1is made and an abortion will take place, now what

procedure should be used. This is a decision which should be left
between a physician and their patient. This is not something that
should be legislated. Each situation is different. He outlined

these for the committee.

DR. NAKAMURA stated that if an abortion is needed to be performed
then there are all types of patients. There may be a patient who
has an wunderlying medical problem 1like a heart condition and
perhaps this is the reason an abortion had to take place since the

stress of delivery would have been too great. The patient might
have leukemia or another terminal illness. It would be necessary
to abort because of chemotherapy treatments. Once a decision is
made then the doctor needs to decide which is the safest procedure
for this child. The most difficult and complicated procedure 1is to
allow a pregnancy to go to term. There are a large number of
complications 1in this instance. If an abortion is decided upon a
procedure needs to be established. Saline 1injections have been
used to 1induce Jlabor, but 1is traumatic on the patient, takes a
longer time and has other complications. He noted these

complications.

DR. NAKAMURA noted that another option could be a C-Section but
this 1s major surgery where the patient has to be anesthetized,
hospitalized and an operation 1is performed to remove the fetus.
There are other ways an abortion can be 1induced, such as with
chemicals, or through the use of hormones. Quite often hormones
don*"t work because in the early stages of pregnancy, the uterus
doesn"t respond which means that the patient is left in a hospital
or in an uncomfortable situation for a longer duration of time

until another choice for a procedure is taken. It takes a large
amount of medication to induce labor at this early stage, prior to
the viability of the fetus and quite Tfrequently it fails. The
doctor 1is best able to determine when this viability 1is. The

definition under the previous statutes was 150 days.

DR. NAKAMURA addressed the options of either D&X or D&E. Both of
these procedures are somewhat similar in that the doctor dilates
the cervix, then the non-viable fetus 1is extracted. This 1is a
pretty traumatic procedure. The D&X procedure 1is one that was
designed to be more physiologically acceptable to many patients
because sometimes the mother would still Ilike to hold the fetus.
IfT the fetus doesn®"t have a genetic abnormality it would still look
like a baby. It was for this purpose that this procedure was

designed.

DR. NAKAMURA paraphrased a statement to respond to which was,
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"Partial birth abortions are cruel and gruesome.™ He stated that
it"s also cruel and gruesome to subject the mother to an additional
stress that she doesn®t have to be exposed to, such as other
procedures or for instance in the case of a child with significant
genetic defects. If it is known that the fetus will not survive
and the mother 1is required to go to full term and deliver. This
would be pretty cruel and gruesome 1ir. itself. All abortions are
kind of gruesome but there"s a purpose for them to take place,
sometimes it"s psychological and sometimes .-it's physical.

DR. NAKAMURA again referred to an argument against this procedure
and stated that 1if they look at the fact that partial birth
abortions as inherently disrespectful of the dignity accorded human
life, he said he wasn"t sure how to respond to that one. He
thought 1in this case they"re talking about whether an abortion
should be done or not be done. As stated previously, the
comparable procedures can actually be more gruesome than a D&X 1in
itself. He assumed that the bill relates to D&X because he"s heard
so often the description of a needle stuck into the back of the

brain and the contents aspirated.

Number 2163

CHAIRMAN GREEN again asked if this procedure was ultimately for the
protection of the mother.

DR. NAKAMURA responded that yes, this procedure was for the
protection of the mother.

Number 2238

CHAIRMAN GREEN asked if this could happen in the case of a normal
baby.

DR. NAKAMURA noted that this wouldn®"t be the case if it"s going to
be called an abortion. Once the baby 1is viable this procedure
wc i1ld not be undertaken unless i1t"s to save the life of the mother.
He said this decision would be made between the physician and the
mother. He couldn®t imagine a situation where this procedure would
be used unless it happened to be an instance of a hydro-cephalic
infant and to preserve the health and the future ability of this
mother to have babies. Then this procedure might be used.

CHAIRMAN GREEN noted his concern that if this 1is going to be a
demise of the baby to save the mother®*s life, he asked why the baby
would have to be aborted if it"s healthy, it sounds like it would
still fit this category, but if it does have to be killed, to be
killed in this manner, the doctor 1is saying that unless 1it"s a
hydro-cephalic there are other ways that might be more traumatic to

the mother.

DR, NAKAMURA stated that if the mother is pregnant and the infant
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is viable, the only time that this baby would be aborted would be
to save the life of the mother or perhaps prevent a significant,
serious, harmful affect on her health.

CHAIRMAN GREEN added that the first consideration might be whether
the baby 1is viable to save both.-®

Number 2306

DR. NAKAMURA responded yes, he would assume so. A caesarean could

be a choice. He went on to paraphrase the statement that partial
birth abortion tends to blur the distinction between constitutional
persons and non-persons and between infanticide and legal
abortions. He stated that he didn"t know what 1is meant by this
statement. He also quoted, "A partial birth abortion, because of
their gruesome nature and because they 1incorporate two separate
roles of physicians and the role of the healer and the role of the
abortion, tend to undermine the public confidence 1in the medical
profession."” He noted that the reason the physicians are doing
these abortions 1is that 1in the past, prior to the time that they
were made legal, they were done by others. When they were done by
others there was a lot of unfortunate outcomes. He noted a
hospital in Texas that only administered to woman with

complications from illegal abortions.

Number 2412

REPRESENTATIVE PORTER asked in regards to the distinction between
a D&E and a D&X, on the second page of the bill, 1line 13, he said
he didn"t have any problem with this language and asked if it would

eliminate a D&E.

DR. NAKAMURA responded that it would eliminate almost everything.
He stated that he had never done an abortion. He needed to ask
other physicians what this language meant. To them it means that
this virtually could eliminate all abortions because there 1is no
way they can assure that a baby will not be delivered, even during
a suction aspiration of a fetus and not be alive. In reality it
could eliminate all abortions.

REPRESENTATIVE CROFT stated that he"d like to get more to the point
of these procedures being done either pre-viable or viable for a
malformed baby or to protect the life of a healthy mother, but he
stated that if they would have the doctor return, these questions

could wait.

TAPE 97-33, SIDE B
Number 000

DEBRA JOSLIN, Chair, District 35, Republican Party of Alaska,
testified next via teleconference from Delta Junction. She shared
a story of a woman who gave birth to a child with multiple
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impairments. After many surgeries this child 1is alive and well,
lives in Alaska and is a joy to his mother. If this woman was
asked if this child should not have lived, the answer would have
been no. When this child was born there was no such thing as
legalized abortion, or partial birth abortions. IT there had been
that option, if the doctors has presented this option, the woman
might have consented to this procedure.

n the "Wall Street Journal,"”

MS. JOSLIN referred to an article i

titled, "Partial Birth Abortion is Bad Medicine,” written by
several obstetric-gynecologists. This article contains some of the
truths about partial birth abortions. She said she would send this

article to the committee.

Number 0043

BARBARA RAWALT, Financial Chair, District 35, Republican Party of

Alaska, testified next via teleconference from Delta Junction. She
added that she was also testifying as a parent and as a
grandparent. She urged passage of HB 65. She referred to

testimony by Mr. Fitzsimmons, the oft quoted j.ro-choice spokesman,
who supported both the variety and the necessity of this procedure
and recently admitted that his previous statements were a lie. He
admitted that this procedure is not rare, it affects not just a few
hundred woman as previously stated, but 300,000 to 500,000 women
per year in the United States who have this procedure done. As to
the necessity, he stated that this procedure was not limited to
hopelessly deformed babies as was previously stated, but that most
of these procedures were performed on an elective basis, on healthy

babies.

MS. RAWALT urged the committee to vote yes on HB 65 ::n order to
stop this barbarous procedure.

Number 0191

SHARYLEE ZACHARY announced that she had submitted written testimony
to the committee. She referred to Section 1, (6) and (7), which
states how this procedure undermines the public confidence in the
medical profession. She believed that a majority of medical
physicians and health care providers are honest, upright and have
the sincere desire to help and heal people. However, the medical
profession has "cut it"s own throat”™ 1in the area of "credibility."
It has allowed many physicians to perform unjustified abortions and
then Jlook the other way when those same doctors falsify the
patient®s records with statements about it being a medical
necessity, when in fact the abortion was done as an elective

procedure. In other words this is a pre-arranged convenience for
the mother and a financial benefit for the doctor and/or the
clinic.

MS. ZACHARY said, in the last year or two, several medical
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professionals have given national testimony that there are just a
few cases of partial birth abortions which have been done to save

the lives of the mother. The media has gone overboard 1in
emphasizing that testimony and unfortunately many people have
believed those doctors. The media and certain politicians have

also largely ignored those people providing testimony regarding the
thousands of unnecessary partial birth abortions.

MS. ZACHARY said, 1in the past few weeks, a prominent physician has

brought forth testimony that he lied. She questioned how we could
trust doctors and other health care professionals, who know this to
be true and yet keep quiet. IfT this is their ethic, iIn this area,

what 1is to keep them from falsifying other areas of medical care
for the sake of convenience and financial gain.

Number 0289

KATHLEEN HOFFMAN testified next via teleconference from Kenai. She
appreciated all the work the committee had done on HB 65 as we

surely want to rid our state of this partial birth abortion. She
referred to an infant that she worked with when she was in nurse-"s
training. She is in favor of HB 65.

Number 0358

VIRGINIA PHILLIPS, testified as a Spokesperson for American Indians
and Alaska Natives, National Right to Life. She stated that she is
the Chair, District 2, Republican Party of Alaska testified next
via teleconference from Sitka. She was appalled what this
procedure did to the woman. It is ridiculous to say that it 1is
necessary for the life or health of the mother, there are other
easier things to do to get rid of the baby. This procedure needs
to be outlawed. If people attempted to do this procedure on a rat,
animal rights activists would say it was 1inhumane. She asked for
humane treatment of women and to stop them from being victimized by
the partial birth abortion.

TERESA LUNDY, Medical Transcriptionist, testified next via

teleconference from Sitka. She is speaking for the (Indisc.)
community 1in Sitka because a lot of people couldn"t attend the
meeting today. She questioned the ability of people from the

medical community to defend and endorse this abortion procedure.
She referred to earlier testimony on the D & X procedure and
testimony that the D & E procedure had to do with taking the non-

viable infant and aborting the child. She reminded the witness
that he is misinformed; the D & E procedure 1S a gruesome
dismemberment type of abortion procedure. After a period of time
the baby tissue becomes toughened as the baby develops. She
referred to written testimony on the D & X extraction method by Dr.
Martin Haskell. The doctor invented this D & X procedure because

it was an alternative to dismemberment.
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MS. LUNDY asked the committee to endorse HB 65. It is imperative
that the Alaska Legislature set the standard to not allow this
abortion procedure in this state. She was concerned that there was
no ethical concern regarding abortion. Eliminating partial birth
abortions does not interfere with reproductive rights or right to
privacy concerns. She wurged the committee to see that ethical

standards were set in stone by passing HB 65.

Number 0358

SALLY APOXIDAK testified next via teleconference from MatSu. She
was appalled about today®"s testimony. She asked the committee to
look at the bigger picture in terms of abortion. She was in favor

of the contents of HB 65.

Number 0612

ART HIPPLER, Executive Director, Alaska Right to Life, testified
next via teleconference from MatSu. He referred to the testimony
given by Mr. Dozier. His organization supports HB 65. He offered
$500, out of his pocket, to the first person who provides
unambiguous evidence of onesingle case where this procedure was
medically necessary to save the 1life or the fertility of the

mother.

ERNIE LINE testified next via teleconference from MatSu. He said
there have been no partial birth abortion procedures performed 1in
Alaska, according to Mr. Dozier. He assumed that the committee

knew how many doctors 1in Alaska were qualified to perform this
procedure.

CHAIRMAN GREEN said he did not know. When he asked 1if this
information was known by other members of the <committee or
witnesses, no one answered.

MR. LINE completely agreed withthe doctor who testified that
legislators should not practice medicine. He asked the committee,
before they pass HB 65 or SB 12, to consider the women who might
need to abort these fetal anomalies or else to provide for thenm
when they are infant anomalies.

Number 0769

NIKKI SULLIVAN said she done post abortion counseling and provided
education for women who have been through the abortion experience.
She has had national training 1in Denver at the Post Abortion
Counseling and Education Institute. She referred to testimony
about the protection of the mother and the viability of the baby.
These women suffer the same degree of trauma after the abortion as
they experience during the abortion. She could not think of
anything more traumatic than a partial birth abortion. She 1is a
proponent of informed consent, every woman has the right to know
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what 1is going on with her body and what an abortion consists of.

Number 0884

KRISTIN HOCK informed the committee that she was eight and half

months pregnant. She was not planning to terminate this pregnancy,
but if she chose to, then she would have a legal right to do so in
some states. If we propose partial birth abortions for convicts,

who are on death row, there would be an outcry saying it was cruel
and inhumane treatment, it did not respect people and their
dignity. She referred to the U.S. Constitution and urged the
committee to value the right of protection of life and liberty by
banning partial birth abortions.

Number 1009

TRICIA BONNEY, Nurse, said the whole purpose for partial birth

abortions is for the mother"s health. She said the argument,
regarding infant anomalies, 1is not viable in opposing HB 65. She
said this procedure is not taught in medical schools, and
questioned how it could be considered a necessary medical
procedure. She felt this procedure was 1inhumane and referred to

previous testimony against partial birth abortions. She urged the

committee to support HB 65.

Number 1149

TOM GORDY agreed with the testimony given by Mr. Dozier and said
more facts have come out this week about partial birth abortions.
People who support abortion will lie to keep things going. He was
here to speak against this procedure; called partial birth
abortions by Congress or D & X, short for dilation and extractions,
others have called it D & E, but medical literature does not have
a name for it because it is not a recognized legitimate medical
procedure. He said there are probably no doctors qualified to do
this procedure as it is not a licensed procedure.

MR. GORDY said he would like to call it partial birth infanticide.
He referred to a nurse who worked for Dr. Haskell, the doctor who
invented this procedure and her experience of watching this
procedure. This woman had originally supported abortion, but has
changed her stance since seeing this procedure. This procedure 1is
the murdering of a defenseless baby.

MR . GORDY referred to a woman who had <complications in her
pregnancy in the sixth month, which is the time when Dr. Haskell
says he performs most of these procedures. Labor was induced, the
baby was treated in the neo-natal unit of the hospital and is alive
today. He said a mother"s life does not need to be threatened, the
baby can be pulled out and survive outside of the mother through

care and nurturing.
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MR. GORDY testified that 300 physicians, primarily obstetricians,
united to oppose this procedure after President Clinton opposed the

partial birth abortion ban. They declared that it 1is never
medically necessary. Dr. Haskell said that 80 percent of partial
birth abortions are elective. Dr. McMann, who has performed 2,000

partial birth abortions, "said 22 percent of the partial birth
abortions that he has performed for maternal 1indications were for
depression, not for physical threats.

MR. GORDY stated that this procedure is morally and ethically
wrong. It is time to say, no, to this type of cruel procedure. He

urged the committee to pass HB 65.

Number 1475

DAVE ROGERS, Lobbyist, Alaska Woman®s Lobby, said his organization

opposes HB 65. They acknowledged that information and beliefs on
this subject are contradictory, but wanted to present information
to the committee. Partial birth abortion is not a medical term,

the procedure that is being addressed in HB 65 is call dilation and
extraction of D & X, or sometimes called intact dilation and
extraction. This procedure 1is used in the second and third
trimesters. Doctors, who they have talked to, have said they have
rarely met a patient who did not want, and was not completely
bonded to their baby by the third trimester, nor have they known a
health care provider who was not equally concerned about the health
of the baby 1in the third trimester. This procedure 1is not a
procedure to be undertaken lightly. Many involve wanted
pregnancies that go tragically wrong when a woman®s Jlife or
physical health is endangered and the fetus develops abnormalities
which will cause them to die just before, during or jJust after
life. Finally, this procedure 1is the safest available for some
women . It carries lower risks of pervading the uterus, lacerating
the cervix and the birth canal or causing maternal hemorrhage than
certain alternative procedures. They were also told that D & X 1is
less physically stressful and less toxic than other methods.

MR. ROGERS said, 1if these findings are valid, this proper medical
procedure, which may be the safest and most appropriate choice
among several techniques 1in some cases, should not be the subject
of a restrictive law which will take away from the physician®s
exercise of discretion and unduly burden a woman®s right to chose,
by arbitrarily and narrowly limiting her access to the procedures
her doctors consider best for her.

MR. RODGERS said, as is always the case in this arena, professional
judgement and individual consideration must govern actions taken
over the broad and complex spectrum of medical possibilities.
Families and their physicians must be permitted to make the

difficult decisions posed by the situation. He said HB 65 1is
unnecessary, can hurt Alaskan women and only serves to further
polarize concerned Alaskans. For these reasons the Alaskan Women"®s
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Lobby strongly opposes HB 65.

Number 1661

SID HEIDERSDORF suggested that the baby is turned around, to be
delivered feet first, so that it will not scream before the
procedure is completed. He referred to Mr. Fitzsimmons and a New
York Times article which quoted him as saying that he lied, because
telling the truth would damage the abortion rights cause. He felt
Mr. Fitzsimmons told the truth because he realized he was defending
the indefensible. He felt that people who are supporting partial
birth abortions were defending it because if you face the truth it
will somehow collapse the abortion edifice. " Abortion is supported
by the Supreme Court decision and there 1is little that the state
could do. This is a step the state could take to acknowledge that
there is some Kkind of justifiable restrictions which could be
placed on certain abortion procedures.

MR. HEIDERSDORF asked the committee not to be influenced by

arguments that the state should stay out of medical practice. He
reminded the committee of the practices of doctors in Nazi Germany
and said there are certain things that should be outlawed. In
every profession there are certain amount of people that operate on
the fringes; they must be controlled and guided by state laws. He
did not care how many of these things were done and what they are
done for. This procedure must simply not be allowed. If we want to

maintain some type of claim to be civilized, we have to take some
steps to control things that are happening which should clearly be

condemned.

Number 1917

REPRESENTATIVE BERKOWITZ referred to the analogy and felt it was an
unfair comparison to make and was outside the bounds of this
discussion. There is common ground, there should be debate about
issues like this, but when you 1invoke issues that ara hateful as

that one, you destroy the possibility of dialogue.

MR. HEIDERSDORF used this point to attempt to show that within his
lifetime, he has seen this situation occur in a civilized society
where we say this should have been stopped. Because people
testified that the state should stay out of medical practice, he
felt it was a legitimate thing to show his point of view that there
are certain procedures that should be stopped.

Number 2098

CHAIRMAN GREEN closed public testimony.

REPRESENTATIVE PORTER said, it would be helpful in his
understanding of this bill, if someone could explain the difference

between a D & C, a D & E and a D & X. He referred to Section 2(c)
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and said he thought it described what he thought was a partial
birth abortion. If this was done with the 1intent to expose a
portion of a live fetus outside the body of the mother and then
terminate 1it, he thought it would eliminate the things that Dr.

Nakamura was referring to.

REPRESENTATIVE CROFT asked 1if it was the intention to have this
bill apply to pre-viable fetuses.

REPRESENTATIVE KOTT answered, yes. He felt this was clear in the
opening statement. He added that some of the discussion handled by
Dr. Nakamura was premature in addressing certain issues.

REPRESENTATIVE KOTT said he wanted to make some comments on today"®s
testimony and would try to respond to Representative Porter”'s

concerns. Clearly, an abundance of information has been presented
regarding this particular practice, whether it is used in the state
or not. He had no evidence to show that it would be done in this
state, this bill is a preventative measure. The definition of the
procedure in Section 2 (c) was extracted from the Congressional
version of a similar bill. This definition is not something that
he created, it is not a novel 1idea. This language was formed by a
number of scholarly individuals in the medical community as well as
the legal profession. He felt this definition was extremely clear

about what it is that we are attempting to prohibit.

REPRESENTATIVE KOTT referred to letters from Dr. Thompson and Dr.
Ritter (Ph.) who are premier experts 1in the field of obstetrics.
These doctors have not performed any abortions. He expressed
concern with Dr. Nakamura®s testimony as he has not..."

TAPE 97-34, SIDE A
Number 0000

REPRESENTATIVE KOTT continued. ..he said it was just brought to his
attention that the committee did not have Dr. Thompson®s letter,
but Dr. Lokiemp®s (Ph.) and Dr. Ritter"s (Ph.) letter, two premier
experts in the field. He would also provide a letter from Dr.
Riederer, a Juneau practitioner. All three of them have concluded
that there are other procedures as safe as this particular measure.
It alarms him when testimony commences with, "I spoke with an
abortionist, a medical doctor."” It gives more credence to the
situation when you have actual testimony, 1in the written form or 1in
person, where the person who articulates their own experience. He
questioned those sources, the qualifications of the person who
testifies. He referred to the question of whether the state should
invoke legislative authority on how the medical community practices
by saying it has been done in the past. In some circumstances, the
best solution to a medical problem would be for the doctor to
assist in a suicide that is not condoned in the state. So, we are,
in fact, evoking some practices and eliminating others 1in the

state.
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Number 0227

CHAIRMAN GREEN said if you get ten doctors 1in the room and how you
might get ten different opinions. He asked why there was such a
disparity 1in opinion. Some say this procedure 1is absolutely
necessary to protect the life of the mother, others say there are

other ways.

REPRESENTATIVE KOTT answered that it is a perplexing problem and he

would want to turn to the experts in the field. There is a
substantial amount of literature by people who have performed this
procedure and have in many cases testified, under oath. He assumed

they were telling the truth, he gave them the benefit of the doubt.
He thought in those types of cases, you have to turn to the experts
for the truth. There is an abundance of information that suggests
that this particular procedure 1is not the only procedure that 1is
available to save the life of the mother.

Number 0444

CHAIRMAN GREEN referred to testimony that this procedure was done
to save the life of the mother or because of severe abnormalities
and then there was testimony saying that 80 percent of these would
live normal, happy lives if they lived. He asked who wasn"t

telling the truth.

REPRESENTATIVE KOTT said you have testimony from one side that has
hands-on experience and the other side from a group which most of
the experience comes from a second party or from reading the
literature. He said the committee would have to draw their own
conclusions why there 1is this wide disparity between what is being

said.

REPRESENTATIVE CROFT expressed curiosity of why HB 65 does not
allow the procedure to be performed to protect the health of the
mother. He referred to the sponsor®"s statement that he was more
comfortable with written testimony and pointed out a letter from
Sherrie Richey, the first and only Alaskan perinatologist.
Perinatology 1is a specialty in maternal fetal medicine. She says
that partial birth abortion is a procedure virtually always chosen
because it is the safest way to terminate a pregnancy complicated
by lethal fetal abnormality or a life threatening maternal
complication. He did not mean to get into a debate, but we have
conflicting medical wevidence about whether this 1is the safest
procedure for the health of the mother. He asked what the
difficulty was with allowing the expert, the person treating that
woman, to determine if this is required to protect her health. For
the legislature to make a determination outlawing it and not
allowing an exception for the health 1is our, not completely
informed, decision that it can never be the best method to protect

the health.
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Number 0640

REPRESENTATIVE KOTT said that when you get into the definition of
what constitutes protecting the health of the mother, you discover,
at least in the literature that he has researched, that it opens up
a pandora®s box. About anything you <can conceive as being
unhealthy, can be used to protect the mother®s health.

REPRESENTATIVE CROFT clarified that he is concerned that the health
issue would be chosen to allow for an elective procedure.

REPRESENTATIVE KOTT felt that, 1in many cases, it would be the case.
He reminded the committee that the American Medical Association®s
legislative council voted wunanimously to ban this particular
procedure. He stated that he is not the expert, he is turning to
the experts. The association is a group of qualified people who
make various decisions and express them.

REPRESENTATIVE CROFT said, 1in order for this legislation to go out
without any proviso for the health of the mother, he had to be
absolutely convinced that this is never a procedure that could best
protect the mother®s health. If it could be the best procedure,
then we ought to allow it to be. When there 1is conflicting
testimony, he would leave it to those people to determine what 1is
best.
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HOUSE JUDICIARY STANDING COMMITTEE
March 10, 1997
1:20 p.m.
HB 65 - PARTIAL-BIRTH ABORTIONS

Number 151

THEDA PITTMAN testified to via teleconference from Anchorage,

Alaska. She made reference to the statement made by Mr. Dozier,
legislative aide to Representative Pete Kott, relating to the court
cases he cited. Ms. Pittman advised members that the compound of

his presentation was a report on the cases themselves and what he
said was actually quite good; however, one would have to "tear the
paper”™ off at that point; discard his editorial comments and
actually compare the casework to the bill in order to understand
the many, many problems of HB 65.

MS. PITTMAN stated that essentially, although it was possible to
ban an abortion after viability, it would be necessary to take into
account that the court cases provided that the determination of
viability must rest with the doctor. And also the determination of
the danger to the 1life or the health of the woman must rest with
the doctor, and that the particular procedure must rest with the

doctor, as well.

MS. PITTMAN stated that as for viability, abortion was not
performed on a healthy woman with a healthy fetus. She noted that
the editorial comments on the bill created the i1illusion that in the
seventh, eighth or ninth month, a pregnant woman would get up one
morning and suddenly decide not to be pregnant. After viability,
abortions were not preformed on healthy women, with a healthy
fetus; hence, there was no need for HB 65.

Number 267

CHAIRMAN GREEN advised members public testimony would now be closed
on HB 65. He asked that the prime sponsor, Representative Pete

Kott address the committee.

Number 342

REPRESENTATIVE PETE KOTT, Prime Sponsor, HB 65, advised mr~bers
that Representative Porter had previously requested infon cion
regarding the various methods of partial-birth abortioi . He
advised members one method was the suction curettage/aspiration,
which was a method typically employed during the first trimester;
however, had been used wup to the 15th week of pregnancy.
Representative Kott explained that the abortionist mechanically
dilates the opening of the uterus, inserts a vacuum device into the
uterus, and removes the baby through negative suction.
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REPRESENTATIVE KOTT explained that a second type was known as D &
E, which stood for dilation and evacuation. The cervix was dilated
slowly, over a one or two day period, by the insertion of
laminaria, and a suction curettage is inserted through the cervix
and the baby is removed. He noted that frequently, the baby"s head
and torso were too large to be removed 1in that manner, and
consequently, the abortionist dismembers the baby by the use of
suction curettage or forceps. Representative Kott expressed that
sometimes the size of the head, because it was too hard to be
removed in the womb, would be decompressed either by crushing it,
or inserting a suction device and removing the contents, which then
allows for 1its removal. He added that that was a common second
trimester abortion. Representative Kott stated that again, with
both procedures he had mentioned, there was no life.

REPRESENTATIVE KOTT advised members that the third method was what
was termed installation/induction procedures, where the abortionist
injects a substance, usually a saline solution, or combination of

prostogladen and urea. He explained that that was 1injected 1into
the amniotic cavity, or prostogladen suppositories placed into the
vagina. The mother then goes 1into labor, and the dead fetus 1is
expelled.

Number 571

CHAIRMAN GREEN noted that Representative Kott was making reference
to a "dead fetus", and asked if those method were only used if the
fetus was dead, or did the procedure, itself, kill the fetus.

REPRESENTATIVE KOTT advised members that the fetus, he would
suspect in some circumstance, would alreadybe dead; however, the
intent was to extract, or eliminate a fetus or pregnancy of a

woman .

REPRESENTATIVE KOTT advised members that the fourth method involved
a hysterectomy, which was a caesarian section preformed before
term, or hysterotomy, which was the removal of the entire uterus.
He pointed out that those methods were seldom used.

REPRESENTATIVE KOTT informed members that the Jlast method was
dilation/extraction, known as D & X. He explained that dilators
were inserted in the cervix for two days, and on the third day, the
abortionist removes the dilators and ruptures the membranes, which
he suspected was a rupture of the water bag, and with the use of
forceps, the baby was delivered, except for the head; scissors
would be inserted in the baby®"s skull, and spread in order to make
the opening larger, at which time a suction catheter was 1inserted

and the contents of the skull evacuated. Representative Kott
advised members that with the skull depressed, the baby would be
completely delivered. He expressed that as noted by the court, the

primary distinction between the D & X procedure, and the D & E
procedure, was that the D & E procedure resulted in dismemberment
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and piece by piece removal of the fetus from the uterus, and the D
& X procedure resulted in a fetus being removed, basically, in tact
except for a portion of the skull contents, which would be
suctioned out after the head was placed next to the opening of the
uterus. Representative Kott explained that the D & X procedure was
a more broad term, coined by Dr. McMahon, as killing the baby, or
fetus, and then removing it, often times head first, as opposed to
what Dr. Haskell had coined as a partial birth procedure, where the
baby was actually spun around and delivered feet first. He pointed
out that the fetus, 1in both cases, would be dead, which was where
they got into the difference of the D & X procedure, as coined by

Dr. Haskell.

REPRESENTATIVE KOTT stated that it could be noted that the term D
& X, as wused by the court 1in Voinovich. was not a recognized
medical term. He pointed out that again, it was coined by Dr.
James McMahon, who used it to describe procedures, not within the
definition of partial-birth abortion, as used in the proposed

legislation.

REPRESENTATIVE KOTT advised members that the definition of partial-
birth abortion, as wused 1in HB 65, did not overlap with other
abortion methods. He noted that with suction curettage-aspiration,
the baby was not partially vaginally delivered and then killed.
Representative Kott explained that with the D & E procedure, the
baby was partially delivered before it was killed. HB 65 required
that before the procedure fell within the scope of the bill. With
installation type methods, the baby would be vaginally delivered,
but only after the death in the womb. He noted that in rare cases,
the baby survived delivery, and therefore could not be legally
killed because that would result in a substantial problem for the

abortionist.

REPRESENTATIVE KOTT explained that HB 65, by way of contrast,
required that the abortionist partially, vaginally, deliver a live
fetus and then kill the baby before complete delivery of the fetus.
He noted that with the hysterectomy and hysterotomy procedure,
there was no vaginal delivery, partially or otherwise.

REPRESENTATIVE KOTT expressed that as stated by Dr. Joseph
Riederer, who was the premier expert in Juneau who had delivered
2000 plus Juneau babies, that "The proposed definition of the bill
is specific, and no other medical procedure would be restricted or
affected by banning partial-birth abortion. The language 1is clear
and specific.” Representative Kott noted that was a quote from the

Doctor"s written testimony.

Number 988

CHAIRMAN GREEN asked if the baby was dead before it was removed if
that would be a D & X procedure, and if still alive when the body
of the fetus came out and actually had the shears inserted in the
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head, 1f that was a different procedure.

REPRESENTATIVE KOTT stated that that was what Dr. Haskell coined as
a D & X, which was later referred to, and coined now as partial-
birth abortion, and not to be confused with Dr. McMahon"s

procedure.

CHAIRMAN GREEN asked if the procedure only dealt with dead fetuses.
REPRESENTATIVE KOTT agreed that it did.

Number 1033

REPRESENTATIVE BRIAN PORTER explained that that entire body of
information was what he wanted in order to make sure he understood
prior to voting on the proposed legislation. He noted that the
definition of partial-birth abortion, that appeared in the bill,
excluded, and was not meant to include in any way, any of the other
procedures described by Representative Kott. Representative Porter
stated that only when a portion of the physical fetus was exposed,
outside of the mother®s body, and a live fetus, that it was then
killed and the extraction completed.

REPRESENTATIVE KOTT advised members that would be correct.
Representative Kott pointed out that there were particular views
of resident experts around the state, who had all suggested that
the procedure used was not a medical necessity for the purpose of

the health of the mother. He added that the particular practice
used, could not be found in any medical books, or medical school
teachings. Representative Kott stated that as far as he knew, the

practice was not being utilized in the state of Alaska, and the
proposed legislation was a preemptive strike to ensure that it
would not occur. He pointed out that HB 65 would not restrict as
woman®s right to choice.

Number 1170

CHAIRMAN GREEN advised members that if they would only expect to
see the procedure take place in order to protect the life of the
mother, that he could not understand why one would be able to go 1in
and forcibly turn the baby around, so that it would come out feet
first, and insert the scissors after the baby was essentially

delivered. He stated it appeared to him that delivery, 1in that
procedure, was basically completed, and then the baby would be
killed, rather than delivering it normally. Chairman Green

expressed that he had a real problem with that.

Number 1212

REPRESENTATIVE CROFT noted that a member of the public who
testified on HB 65, bet committee members $500, that the procedure
was never necessary to save the 1life of the mother. He asked
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Representative Kott if that was a true and accurate statement.

REPRESENTATIVE KOTT stated that 1in his opinion, he did not believe
it was based on the various medical reviews he had researched.

REPRESENTATIVE CROFT asked if the procedure was necessary in order
to save the health of the mother.

REPRESENTATIVE KOTT felt that if the procedure was used to save the
health of the mother, it would dilute the entire intent, because he
felt there was a broad definition of health. He noted that
arguably, anyone who performed the procedure under that guise,
could legitimately establish, before the court, that there was a

health 1issue.

REPRESENTATIVE CROFT advised members that was part of his
confusion. He understood Mr. Dozier®"s testimony, and the testimony
of Representative Kott, to be that because the procedure was never
necessary to save the health of the mother, that a health exception
was not necessary. And if it was believed that the procedure was
never necessary to save the 1life of the mother, why was that

exception included.

REPRESENTATIVE KOTT reiterated that it was his humble opinion that
the procedure was not necessary to save the life of the mother,
based on the literature from the experts who had written commentary

on the procedure.

REPRESENTATIVE CROFT pointed out that the draft committee
substitute states members were being asked to adopt language which
stated, "partial-birth abortions are not necessary to preserve the
life, or health of pregnant women." He expressed that if they made
that legislative finding, why was the exception included at all.

GEORGE DOZIER, Legislative Aide to Representative Kott, advised
members that the reason for including the finding, was because HB
65 mirrored the definition as set out 1in the federal legislation
that had been vetoed. He noted that that legislation had been re—
introduced, and suspected that 1in light of events over the past
couple of weeks, that it would stand a much better chance of not
being vetoed this time. Mr. Dozier explained that by including the
life provision in the proposed legislation, it would make Alaska
statutes consistent with what he felt would be federal law.

Number 1400

REPRESENTATIVE CON BUNDE advised members that he was troubled with
the same contradiction of the findings. He noted that not many
legislators were doctors, and it wa3 found that it was not
necessary to preserve life, and then it states that the procedure
could not be done unless it was necessary to save life, which to
him, was an absolute contraction. Representative Bunde pointed out
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that either the legislature did not know what it was talking about,
and that finding should be removed, or it would be necessary to

delete Section 2; one or the other.

REPRESENTATIVE PORTER advised members that it would be his intent
to support the removal of Section 1 because he did not feel any of
that section supported the proposed legislation, and had
ramifications past the 1intent of HB 65 that he did not want to

contemplate.

REPRESENTATIVE PORTER stated with respect to Section 2, he felt he
could support if he understood it correctly. He advised members he
would be 1interested in hearing from the sponsor, or Mr. Dozier,
what impact the wording of Roe, regarding the phrase, "the life or
health of the mother”™, would have on leaving some reference for
health 1in the proposed legislation.

MR. DOZIER advised members that Roe was a case which involved the
prohibition of, basically, all types of abortions. He explained
that subsequent cases, 1including Casey, also involved an absolute
prohibition of all types of abortion, 1in certain circumstances.
Mr. Dozier pointed out that both cases indicated that the states
could regulate abortions, except as necessary to preserve the life,
and health of the mother.

MR. DOZIER advised members that the proposed legislation, unlike
Roe and Casey, did not involve a prohibition of abortion, per sa,
even for a short period of time, such was the case 1in Voinovich.
Mr. Dozier explained that HB 65 prohibited the wuse of one
particular procedure, and consequently, the life and health of the
mother was already protected by what was already 1in place.

CHAIRMAN GREEN noted that Representative Porter had suggested the
removal of Section 1, with Section 2, then, becoming Section 1. He
asked Mr. Dozier if he saw any adversity if that amendment was

offered and should pass.

REPRESENTATIVE KOTT vreminded members that the draft committee
substitute had not yet been adopted by the committee, and if
Representative Porter would Ilike to strike Section 1, the draft
committee substitute could be set aside and adopt the original Dbill
because that did not have the Section 1 language as was in the
draft proposal. He advised members that he did not feel striking
Section 1 would be substantially detrimental to the bill, adding
that he felt it would add some credence if there was a challenge
before the courts at some later point in time.

REPRESENTATIVE CROFT moved to adopt CSHB 65 (JUD), Version B, as
the committee®s working document.

REPRESENTATIVE JEANNETTE objected.
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REPRESENTATIVE ROKEBERG agreed with the position expressed by
Representative Porter. He asked if members voted against adoption
of the draft committee substitute, would that bring them back to
the original version, or the State Affairs committee substitute.

CHAIRMAN GREEN suggested that they adopt the draft committee
substitute and then move on to strike Section 1.

REPRESENTATIVE KOTT stated that it was his belief that the original
bill before members did not 1include Section 1 of the committee

substitute.

CHAIRMAN GREEN clarified that if the draft committee substitute was
not adopted, that they would be, then, <considering the original
bill, HB 65, Version E.

REPRESENTATIVE ROKEBERG supported Representative Porter®s position,
and also pointed out that there was other language 1in the findings
that he felt could generate some undue discussion. He advised
members that he would be voting against the adoption of the draft

committee substitute.

REPRESENTATIVE CROFT advised members that he also had trouble with
the legislative findings; however, he would prefer to start, and
would vote to start from the draft committee substitute, end then
decide whether or not they wanted to amend it to remove Section 1,
and amend Section 2 in other respects. He noted that while the
language was inconsistent on the life or health provision, between
Sections 1 and 2, he thought the findings brought out an important
aspect of the bill. Representative Croft pointed out that even
with just the life part, they were in effect, finding that partial-
birth abortions were not necessary to preserve the health of
pregnant women, when it is not allowed as an exception. He felt
the finding clarified what was actually being done. Representative
Croft stated that he would 1like to keep the findings in, for
discussion purposes, and possibly at the end of deliberations,
members might decide to remove them.

REPRESENTATIVE PORTER felt that if the bill included the exception
relating to the life of the mother, he did not feel it was
appropriate to have a finding that it was an unnecessary
conclusion, noting that there were no doctors on the panel.
Representative Porter advised members that the ©reason he was
hesitant about all of the findings, was that they all appeared to
have the potential to be interpreted as a position on abortion, as
opposed to a position on partial-birth abortion. Representative
Porter stated that from that standpoint, he did not believe they
added any benefit to the intent of the proposed legislation.

Number 1861
REPRESENTATIVE JAMES agreed that the findings were not relevant to
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the 1issue. She stated that in reading the original bill, it was
very clear to her what it meant, and felt it was totally sufficient
in its form. For that reason, she would be voting against adoption
of the draft committee substitute.

CHAIRMAN GREEN requested a roll call vote: In favor:
Representatives Croft, Berkowitz and Green. Opposed:
Representatives Bunde, Porter, Rokeberg and James. Adoption of

CSHB 65 (JuD) failed, 4 to 3.

CHAIRMAN GREEN pointed out that members would now have before them
the original version of HB 65.

Number 1929

REPRESENTATIVE CROFT advised members that the findings that were
not adopted, stated that the legislature found the procedure was
not necessary to save the 1life or health of the mother. He
expressed that it was clearly inconsistent the way it was, and the
committee chose not to adopt it. However, he felt they could have
consistently adopted it as an implicit finding that they would make
to say, "The legislature finds that these procedures are not
necessary to save the health of the mother."™, either that, or the
health of the mother was not important to them, which he felt the

second would be unlikely.

REPRESENTATIVE CROFT advised members that what they were saying,
being non-doctors, was that the procedure was not necessary to save
the health of the mother. He stated that Mr. Dozier said as much,
although in his written presentation, he stated that Roe had an
exception where the life and health of the mother was threatened,
and that Casey, specifically said that "the state may prescribe

abortion, wexcept where 1t 1is necessary, in appropriate medical
judgment, for the preservation of the 1life or health of the
mother"™. Representative Croft expressed that that was the federal
standard that was adopted by Casey. Because health was not

included in the version the committee adopted, he would offer, with
the permission of the Chair, two amendments, of which one would
place "health™ back in the bill, and the second would limit the
prohibition to the third trimester.

REPRESENTATIVE CROFT felt that what upset most people, and it did
him, was the idea that those partial-birth abortions would be done
on healthy women, with healthy babies in the third trimester, that
would be ended with no medical jJustification. He saw no
justification for that. Representative Croft pointed out that the
bill before them, the original version, had no limitation in that
direction; that it applied to any abortion from the first week of
pregnancy and did not provide an exception for health.

REPRESENTATIVE CROFT stated that if Roe and Casev specifically said
you would have to provide protection for the life or health of the
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mother, that they would be doing something clearly unconstitutional
by enacting something that soley protected life. He noted that Mr.
Dozier disagreed, and the reason he had requested a copy of his
written statement, was because he wanted to inquire more into what
the rationale was for leaving it off. Representative Croft stated
that Mr. Dozier stated that because the state had never conducted
the procedure, it could not be necessary to save health. He noted
that Mr. Dozier could clarify, if necessary; howerver, read from the
prepared statement as follows: "Thus, the question must be asked,
does HB 65, which prescribes a procedure, which thus far 1is not
done in Alaska, place a substantial obstacle in the path of a woman
seeking an abortion. The answer by definition is no." In other
words, Representative Croft stated, that because it had never been
needed in the state, it never could be needed in the state.

REPRESENTATIVE CROFT pointed out that there were many medical

procedures not done in the state ofAlaska. For example, he
believed that complicated open heart surgery was not done in
Alaska. Representative Croft did not feel any member of the

committee, member of the legislature, or any rationale person would
say there was no time that procedure was notnecessary to preserve
someone®s health, or in some cases, life. To him, the argument
simply confused whether the state had ever done 1it, with whether it
could ever be necessary. Representative Croft pointed out that it
was clearly unconstitutional for the =early portions of the
pregnancy, and did fit with what the federal constitution required

in the late portions, 1in Casey.

REPRESENTATIVE CROFT expressed that the second rationale related
for excluding health, that members could just conclude from what
they know and through testimony they heard, that it was not. He
stated that even setting aside the argument that it had not been
done, in the state, so it could not ever need to be done, he did
not consider a good argument.Representative Croft pointed out
that members could say that, "we, as seven non-doctors™ would
conclude that a woman never needed theprocedure to preserve her

health. He felt that judgment was best left to the doctor and the
patient. Representative Croft noted; however, chat there was also
substantial testimony which went the other way. He stated that the
only way they could delete the "of health” language was if members
were convinced, to a moral certainty, that it never was.
Representative Croft explained that as a non-doctor, he would have
difficulty ever having that level of certainty, adding that there
was certainly enough conflicting information to say that, 1in some
professional opinions, 1including some that treat women in Alaska,

that it sometimes was necessary. Because Representative Croft did
not know the answer, he felt the exception should be included 1in
the bill

REPRESENTATIVE PORTER advised members that they had been discussing
legislative findings, and pointed out that there were not any,
which was just established by a vote. He stated that the reference
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to what the Jlegislature 1intended by those findings was off the
table, and irrelevant.

Number 2300

REPRESENTATIVE CROFT moved to amend HB 65, page 1, line 6,
following the first occurrence of "life", insert: or health, and
following the word "mother™, delete [whose life], and insert who.

REPRESENTATIVE PORTER objected for the purpose of discussion.

REPRESENTATIVE CROFT advised members that it was a constitutional
requirement, that they were simply acting unconstitutionally if the
language was not included. He added that secondly, they would also
be acting dispassionately 1if the proposed legislation would not
allow a woman, whose pregnancy was going to cause her health
problems, to make the choice of what to do, based on the sound
medical judgment that she could obtain, that the legislature would
be acting cruelly. Representative Croft stated that to his
knowledge, the partial-birth procedure was not 1in the state of
Alaska, but 1if it were, and the judgment of the woman and her
health professional determined it was needed, that it could be done
in the state. He noted that the reason members discuss legislative
findings, though out of the present version, was that by not
including health, members would be substituting their judgment for
the judgment of health professionals, which would result in saying,
"The constitution requires that you be given the right to protect
your life or health, but we®"ve done the work for you, because we
found out that this is never needed for health." Representative
Croft pointed out that members did not have the qualifications to
do that, and would not be aware of the 1individual situation, and
did not know enough about all the medical generalities, or
specifics of a diagnosis.

REPRESENTATIVE CROFT stated that more importantly, why were they

not doing that with life. He advised members that if they were as
confident that the procedure was never necessary to protect life,
why was that exception included. Representative Croft suggested
that 1t was because there were situations where that would be
needed.

Number 2408

REPRESENTATIVE PORTER spoke against the proposed amendment. He
advised members that he came with an open question 1in his mind
regarding the 1issue of including "health”™ 1in the bill to make it
constitutional. He pointed out that ne was satisfied with the
explanation given by Mr. Dozier that that portion of the decision
in Roe, must have to do with the life or health, was on a different
plane, which was precisely why he did not want the findings to be
a part of the proposed legislation. Representative Porter pointed
out that they were only dealing with partial-birth abortions, and
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he felt it was a distinct enough separation from the issues of Roe
to make a consideration of the life of the mother; not the general
term "health"” that could be one word that would subvert the entire
intent of the proposed legislation, to not be unconstitutional at
all. For those reasons, Representative Porter would vote against

Amendment 1.
Number 2465

REPRESENTATIVE BERKOWITZ hoped that Representative Porter was still

maintaining an open mind. He noted that he had asked Legislative
Legal what they had to say about that 1issue, and they stated that
in relation to the "health™ amendment, .... [Tape auto-reverse to
Side B].

TAPE 97-35, SIDE B
Number 000

REPRESENTATIVE BERKOWITZ e gquote by Legislative Legal:

.."contain exceptions, based not only on preserving the pregnant
woman®s life, but also her health." Representative Berkowitz
stated that Legislative Legal had a more objective perspective than
Mr. Dozier, because, with all due respect, Mr. Dozier was an
advocate on behalf of proposed legislation. He pointed out that
comments in the past on the efficacy of good lawyering, would say
that there was a difference between saying that health was a
constitutional requirement, and health was not a constitutional

requirement.

REPRESENTATIVE PORTER stated that he would like to see the
Legislative Legal opinion; however, not having had the opportunity
to read the document, with only one sentence being referred to,
that it would be difficult to respond to.

REPRESENTATIVE BERKOWITZ advised members he would have been happy
to have provided the information to members, but he had only just

recently received 1it.

CHAIRMAN GREEN <called a five minute recess for the purpose of
providing committee members a copy of the document Representative
Berkowitz referred to. The meeting recessed at 2:09 p.m., and was

reconvened at 2:11 p.m.

Number 079

CHAIRMAN GREEN pointed out that members had reviewed the document
referred to by Representative Berkowitz, and asked if there was any
other discussion of committee members.

REPRESENTATIVE ROKEBERG wondered if Mr. Dozier would want to
comment on the memorandum, because he felt it was an opinion of
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defensibility, more than a constitutional issue.
CHAIRMAN GREEN asked that Mr. Dozier approach the witness table.

REPRESENTATIVE ROKEBERG further stated that the opinion was not
only defensible, but constitutional, and that was the issue before
members, as to whether the word and concept of "health™ was a fatal
defect in the draft of the legislation. He asked that Mr. Dozier
respond if the absence of the word "health™" would be
constitutionally defensible, or if it was a constitutional flaw,

and not defensible.

MR. DOZIER expressed that he had not yet read the opinion provided
by Legislative Legal; however, in his opinion, the absence of the
word "health”™ was very defensible. He pointed out that members
would have to look at the specific procedure that the bill
addressed, by using two different standards. One was the viability
standard, or the pre-viability standard, and the other standard was
the period after which the baby became viable. Mr. Dozier advised
members that 1in the pre-viability stage of the pregnancy, that
determining whether or not a given regulation was constitutional,
or not, that one would have to look whether there was an undue
burden. He pointed out that the Supreme Court had defined that
very explicitly to mean placing a substantial obstacle in the path
of a women who was attempting to make a decision about abortion.

MR. DOZIER pointed out that "health™ was already protected, 1in the
state of Alaska, and if abortion was needed to preserve a woman-"s
health, that the proposed legislation would not take anything from
that; there was no substantial obstacle. He noted that that was
the pre-viability stage. The viability stage of the pregnancy had
a different test, which was even more lenient to governmental

regulations, and one could say, "no abortions at all, period.
Can"t wuse abortion practice A, procedure D, procedure C;" et
cetera, et cetera, as long as there was an exception for health and
the life of the mother. Mr-. Dozier advised members that 1in the
case before them, they were not doing that. What members would be
endorsing, was that the particular procedure referred to in the
bill, could not occur in the state of Alaska. Mr. Dozier continued

to point out that everything 1in place would remain in place and,
consequently, a provision for the health of a mother currently

existed.
Number 230

REPRESENTATIVE BERKOWITZ stated that it appeared to him that 1if
there already was provision for health of the mother, that there
should be no objection to reinserting "health of the mother"”™ back
into the bill. He expressed that that was done, at a regular tinme,
to reaffirm what the legislative 1intent was. Representative
Berkowitz felt it was important that HB 65 reflect the present
legislature would not do anything to jeopardize the health, or the
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life, of a pregnant mother. He thought that by including the word
"health"™, they would being underscoring what Mr. Dozier conceded

was already a part of present law.

Number 255

CHAIRMAN GREEN expressed that there were two attorney members on
the House Judiciary Committee, and those members, having consulted
with several other attorneys, that it appeared that the 1issue was
a decision matter, vrather than a requirement. He noted that he
could understand the reason for xncluding the language for health
purposes, and could understand the desire to not include it because
of the possibility that it would create a confusion, 1if not an
absolute problenm. Chairman Green stated that what he would like to
enter into the record, was that it was an opinion, and a matter of
conjecture among attorneys, just as the procedure itself, was a
matter of conjecture among the medical people. Chairman Green
pointed out that members had heard from influential people, and
high ranking members of the medical profession, who had stated that
it was absolutely not necessary. Friday, the committee heard from
Dr. Nakamura, who stated that he thought there could be times when

it might be necessary.

CHAIRMAN GREEN felt that what the committee was faced with was a
conjectural situation, as to whether or not "health”™ should be
included in the proposed legislation, as well as the "life
endangerment; and whether or not the particular procedure
addressed, would be the only ramification to protect the mother-®s
life. His feeling on the issue was that neither were necessary.

CHAIRMAN GREEN stated that 1if the House Judiciary Committee, and
the present legislature, wanted to pass a ban on the procedure
addressed 1in HB 65, through an avenue of escape because of the
necessity for the protection of the life only; not for health, or
psychologic reasons, et cetera; that it would certainly be 1in the
purview of the legislature to do so, adding that he felt it would

withstand legal muster.

REPRESENTATIVE BUNDE felt that one of the concerns that people had
who were particularly opposed to partial-birth abortion, or any
abortive procedure, was that a woman might choose to undergo the
procedure on a whim, or because it could cause her some mental
distress, or whatever. He thought that by adding the word
"health"™, after "life™ on Iline 6, in both 1instances, would read;
"mother whose life, or health is endangered by the physical
disorder, 1illness or injury, ...". Representative Bunde pointed
out that they were not considering a notion where someone could
claim mental duress; but a serious health problem.

CHAIRMAN GREEN countered Representative Bunde®s analogy regarding
non-medical, and stated that ulcers were also a result of stress
which was a physical disorder that could be brought about by the
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attitude of a mother.

REPRESENTATIVE BUNDE expressed that it had been found that ulcers
were brought on by a particular bacteria, not by stress; however
understood the point Chairman Green was making.

CHAIRMAN GREEN stated that it was yet conjectural, that there was
an attitude that prevailed among the medical profession, that if
one could keep their spirits up, one would heal faster.

REPRESENTATIVE ROKEBERG expressed his appreciation of the
discussion that was taking place. He stated that while sitting,
indulging in medical expertise, members should know what they were
talking about when, obviously, they did not; however, stated that
that was okay, and that"s why they were where they there.

REPRESENTATIVE ROKEBERG advised members that 1in reviewing the
record and considering the testimony provided by Dr. Coop [Ph] ,
that said he saw no reason for the procedure if, 1in fact, the
health of the mother was jJjeopardized, that there were other
alternatives. He further stated that while reading the testimony
of Dr. Ritche, which reflected that only in the case of a very
complicated pregnancy, 1if there was Jlethal fetal abnormality, or
life threatening, maternal medical complication, that the procedure
under discussion would not even be contemplated from a medical view
point. Representative Rokeberg expressed that if there were no
other arguments that might overcome his concern relating to the
constitutionality of omitting the word "health", that he would be
voting against the amendment.

Number 468

REPRESENTATIVE JAMES advised members that she was completely
comfortable with existing language, and pointed out that the intent
of Roe v. Wade, which indicated that 1law could not prohibit
abortion, because of the 1life or health of the mother, was not
included 1in the proposed legislation because it dealt with one
specific procedure. She advised members that she would also vote

against the amendment.

CHAIRMAN GREEN asked if the objection was still maintained on the

adoption of Amendment 1. Representative Porter and Rokeberg
maintained their objection, and a roll call vote was taken. In
favor: Representatives Bunde, Croft and Berkowitz. Opposed:

Representatives Porter, Rokeberg, James and Chairman Green.
Amendment 1 failed adoption, 4 to 3.

Number 507

REPRESENTATIVE CROFT moved to adopt Amendment 2; page 1, line 11,
following the word "means"™, delete [an], and page 1, line 11,
following the word "means", insert, a third trimester.
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Representative Porter objected.

REPRESENTATIVE CROFT explained that the 1issue that had been the
most troubling for everyone, and the most troubling for him, was
the 1idea that a partial-abortion procedure could be done on a

healthy baby in the late stages of the pregnancy. Amendment 2
would address that specific concern, making it illegal when done in
the third trimester. Representative Croft felt the amended
language would go a long way towards curing the constitutional
concerns. He pointed out that none of the committee members were
experts, even the attorney members, but stated that in his humble
opinion, without both of the amendments, or certainly without

either one, he would confidently tell the committee that the Ilaw
would not be upheld in a court of law, if enacted 1in its present
form, and would be overturned as a violation of constitutional

rights.

CHAIRMAN GREEN asked 1if Representative Kott found, through his
research, that there was viability earlier than the start of the

third trimester.

REPRESENTATIVE KOTT advised members that was what he discovered
during his research of the entire 1issue, that there was viability
prior to the beginning of the seventh month.

CHAIRMAN GREEN stated that if the bill was enacted in its present
form, that there could be viable babies/fetus, that would be
subject to the type of abortion addressedin the bill.

REPRESENTATIVE KOTT advised members that would be correct. He
added that he felt the bill would withstand constitutional muster
without Amendment 2. Representative Kott noted that they now had
two <conflicting views, as he suspected there would be many
conflicting views, depending on who a person talked to, and what
side of the issue they stood on.

REPRESENTATIVE BERKOWITZ reiterated that the bill was
unconstitutional in its present form, and he was fully confident
that when it got to the courts, which it would, the courts would

confirm that position.

Number 662

REPRESENTATIVE JAMES pointed out that this was her fifth
legislative session, and she had been a member of the House
Judiciary Committee for two years. She expressed that while
sitting on the House Judiciary Committee, she had seen legal
opinions submitted on both sides of an issue; it is constitutional,
it is not constitutional. Representative James provided an example
whereby the legislature passed legislation that would phase out the
longevity bonus progranm. Two legal opinions were presented, with

one stating that it would definitely be unconstitutional, and the
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other said it was not. That law was challenged, went to court, and

was found to be constitutional. Representative James felt that to
second guess the courts on the 1issue before members, was not the
issue. The issue before her was whether or not to prohibit a

gruesome procedure, and whether or not it would make good sense to
allow it to occur, where a baby 1is partially delivered, and then

killed before completely taken from the uterus. That, to her, was
not acceptable, and she felt members had heard plenty of testimony
that 1indicated there were other methods. Representative James

pointed out that they had just heard testimony which reflected that
the procedure was used as an elective on healthy babies, and that
was what HB 65 was attempting to do; to prohibit the use of that
specific procedure for electives.

REPRESENTATIVE JAMES stated with respect to Amendment 2, separating
it to the third trimester would not necessarily address viability.
She did not believe viability could be separated by saying, "third

trimester™. Representative James pointed out that viability 1in
court cases prior to now, had a different connotation than a third
trimester. She expressed that she would be voting against

Amendment 2.

REPRESENTATIVE PORTER maintained his objection to adoption of
Amendment 2.

CHAIRMAN GREEN requested a roll call vote. In favor:
Representatives Bunde, Croft and Berkowitz. Opposed:
Representatives Porter, Rokeberg, James and Chairman Green.
Amendment 2 failed adoption, 4 to 3.

Number 1000

REPRESENTATIVE JAMES moved to report CSHB 65 (JUD) out of committee,
with individual recommendations and attached fiscal notes.

Representative Bunde objected.

REPRESENTATIVE BUNDE advised members that he had a great deal of
empathy for a number of the folks who had testified who were pro—
life, and felt disenfranchised because of Roe v. Wade. He did not
feel, at any time, that the legislation before them would address
that case, or change anything. Representative Bunde expressed that
from that point of view, those people deserved some level of
comfort that their point of view was being addressed.

REPRESENTATIVE BUNDE pointed out that the other side of that
argument did not accomplish much, because it would not get to Roe
v . Wade. and for those who viewed the proposed legislation as the
first step to make abortion illegal, was a delusion.
Representative Bunde recognized that it was unfortunate that some
of the issues members had to face had heavy, philosophical
connotations. He expressed that as in many of those other issues,
it came down, for him, to practical application; what would he do
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if he were 1in those shoes. Representative Bunde stated that for

him, if his wife were to face a life-threatening pregnancy, he
would absolutely want her, and counsel her to have access to an
abortion to save her life. He stressed that he would not trade his

wife for an unborn child; personal, philosophical statement.

CHAIRMAN GREEN asked if Representative Bunde was speaking to
partial-birth abortion, or abortions, 1in general.

REPRESENTATIVE BUNDE stated that he was speaking to any abortion.

CHAIRMAN GREEN asked that he keep his comments to the 1issue of
partial-birth abortion, which was what the bill was addressing.

REPRESENTATIVE BUNDE stated that if a partial-birth abortion was
what it would take to save his wife"s life, he would accept it, and
encourage 1it. However, he stated that when he did that, he was
allowing himself that privilege, and he would then have to allow
other people their philosophical approach to the situation, and how

they would make those decisions. Representative Bunde advised
members that he was sympathetic, and understanding of those who
felt that abortion was wrong, partial-birth abortion. Having said

all that, Representative Bunde expressed that he would not keep the
bill from moving forward; however, pointed out that if enacted, and
was challenged, overturned by the courts, or appeared at all in any
way to challenge Roe v. Wade, that he would work against it.

CHAIRMAN GREEN asked if there was anyone else that wished to
discuss the 1issue of partial-birth abortion.

REPRESENTATIVE JAMES felt 1t was very important, that when making
a decision of the type of legislation presently before the
committee, that it was a specific procedure that would become
illegal. And a specific procedure that was very gruesome, and
according to all of the testimony, and all of the 1investigations
that she had had the ability to read and understand, was that it
was not a necessary procedure. She expressed that they had
included the caveat, that 1in case it was a procedure necessary to
save the life of the mother, that it was a procedure that could be

used. Representative James advised members that she agreed with
Representative Bunde, that the 1life of the mother was over and
above the Ilife of an unborn child. However, stated that 1in any

event, she felt they should not stray from the fact, that what the
proposed legislation did was restrict one specific abortion
procedure, and not 1in any way, shape or form, reduce any ability
for anyone to get an abortion under current conditions.

Representative James felt it was very important to make that clear.

REPRESENTATIVE BERKOWITZ stated that during testimony, members had
heard a lot of what he considered as being fairly sanctimonious,
moralizing about abortion, 1in general; however, he would restrict
his comments soley to the question of what he termed, late ternm
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abortions because that was the procedure that was at 1issue. He
felt members, unwillingly, become the vehicles for inflammatory
language which served to divide people of good will by succumbing
to terms with something like partial-birth abortion.
Representative Berkowitz pointed out that it was a procedure, a
medical procedure, and doctors, every doctor he"d known, took a
Hippocratic oath, not to do anything that would jJeopardize the
health or well being of a person. It seemed to him that when
members circumscribe the procedures available to a doctor, they
would be 1limiting the ability of a doctor to treat a patient.
Representative Berkowitz stressed that he knew of no other
procedure the state of Alaska had banned, much less, attached a C

felony to. Representative Berkowitz felt they were taking an undo
step forward; it was not a question in his mind of just limiting a
medical procedure, it was also chipping away at abortion rights.

He believed that was an unfortunate step to take, and was sorry
members were being used as a vehicle for something that was
divisive, pointing out that it was a procedure that had never been

performed in the state of Alaska. Yet, it would cause a great deal
of consternation, in the general public, and a great deal of
outcry, because people felt SO0 passionately about it.

Representative Berkowitz stated that rather than letting a symbolic
bill just die on the vine, the members had chosen to go forward
with it, and he regretted that and would be voting against passage

of the bill.

CHAIRMAN GREEN reminded members that there were drugs used in other
places, and procedures used 1in foreign countries that were not
acceptable in the state of Alaska, so he thought to limit a
specific abortion procedure, would not <create a problem of
attempting to decide whether it would one"s spouse, or the baby

that lived. He stated that if it was necessary in order to protect
the mother, that he would never, ever trade his wife for an unborn
child. Chairman Green noted that, by the same token, he would not
sacrifice that child on a "maybe"™ diagnosis, because he would also
hold the Ilife of the <child in high vregard. Chairman Green
reiterated that they were not addressing the issue of abortion, but
one specific procedure that would be banned in the state. He

expressed that that was what members should keep focused on, not
the total 1idea of abortion.

Number 1200

CHAIRMAN GREEN noted that there had been objection, and asked if
the objection was maintained. The objection was maintained, and
Chairman Green requested a roll call vote: In favor:
Representatives Bunde, Porter, Rokeberg, James and Chairman Green.
Opposed: Representatives Croft and Berkowitz. CSHB 65 (JUD) was
moved out of the House Judiciary Committee by a vote of 5 to 2.

REPRESENTATIVE BUNDE expressed that he had a bill up in the House
Finance Committee, and asked that he be excused.
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Partial-birth abortions, which typically occur in late-term pregnancies,
involve the following steps: First, the abortionist locates the baby's leg and
pulls it into the birth canal; Second, the entire baby is delivered except the
head; Third, scissors are inserted into the live baby's head and the hole
enlarged; Fourth, a suction catheter is inserted into the hole and the baby's
brains are sucked out, thereby collapsing the skull; Finally, the dead baby is

completely removed.

In testimony before the US House of Representatives Judiciary
Committee, Nurse Shafer described her experience of partial-birth abortions

as follows:
"...His little fingers were clasping together. He was kicking his

feet. Al the while his little head was still stuck inside. [The
doctor takes] a pair of sdssors and insert[s] them into the back of
the baby's head. Then he opened the scissors up. Then he stuck
the high-powered suction tube into the hole and sucked the

baby's brains out”

This gruesome and hideous procedure, which but for a few centimeters
would be punishable as infanticide, would be outlawed by HB 65, as unworthy
of civilized people. Such behavior coarsens our society, undermines people's
trust in the medical profession, and blurs the legal distinction between

abortion and homicide.

HB 65 makes it a felony for a person to perform a partial-birth abortion,

except where necessary to save the life of the mother. While leaving intact

the right to all other types of abortion procedures, HB 6B punishes the
abortionist but not the mother.

Partial-birth abortions are not something that we need in the State of
Alaska. Your supportof HB 65 is urged..

Representative Pete Kott

Sponsor Statement
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HOUSE STATE AFFAIRS STANDING COMMITTEE
February 20, 1997
8:21 a.m.

HB 65 - PARTIAL-BIRTH ABORTIONS
The first ordor of business to come before the House State A ffairs

Standing Coirmittee was HB 65, "An Act relating to partial-birth
abortions.*’

Number 027

REPRESENTATIVE PETE KOTT, Alaska State Legislature, stated the
intent of HB 65 was clear. There were comments made during the
testimony that needed to be clarified, especially the comments
surrounding the constitutionality of the bill by the attorney
general's staff. He called on George Dozier, Jr., Legislative
Assistant to Representative Pete Kott, to cover the finer points of

the bill.
Number 045

GEORGE DOZIER, JR., Legislative Assistant to Representative Pete
Kott, stated that the House State A ffairs Standing Committee took
testimony from two attorneys regarding the constitutionality of the
bill. Janet Crepps, The Center for Reproductive Law and Policy,
indicated that HB 65 was "patentably unconstitutional.” Kristen
Bomengen, Department of Law, indicated that the bill was
unconstitutional. "Madame Chair, | am confident that both of these
individuals testified in good faith, and honestly and sincerely
believed that they are correct in their assessment of HB 65." Mr.
Dozier, Jr. was equally confident that both of these attorneys in
their assessment were incorrect. House Bill 65 was not
unconstitutional either under the federal constitution or the state

constitution.

MR. DOZIER, JR. explained that the Fourteenth Amendment included a
right to privacy, and that this right was broad enough to encompass

a woman's decision to obtain an abortion. The court also held that
the right to decide to have an abortion was not absolute. The

right wa3 limited by the legitimate interest of the state or to
protect potential human life. The Roe v. Wade <court indicated th
the state could not interfere with a woman's decision to obtain an
abortion during the first-trimester. However, after the first-

trimester it could regulate to protect the woman's health, and
after viability the state could regulate or proscribe abortion,
except where necessary for the life or health of the mother. The
Roe court specifically and expressly rejected an argument that "a
pregnant woman is entitled to terminate her pregnancy at whatever
time, in whatever way, and for whatever reason she chooses.”

MR. DOZIER, JR. further explained that the court found the state

had a substantial interest in potential human life in the Planned
Parenthood v. Casey case. The interest extends throughout the
pregnancy. The court also found that the opinions subsequent to

the Roe v. Wade <case undervalued the state's interest in potential
human life. Consequently, the Casey <court rejected the rigid
trimester system established by the Roe court. It instead divided
the pregnancy into two periods: pre-viability and viability. The
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Casey court indicated that during the pre-viability period the
states could not place an "undue burden™ on a woman's right to
decide to terminate a pregnancy. The Casey court defined the term
"undue burden" as regulations that either had the purpose or the
effect of placing a substantial obstacle in the path of a woman
seeking the abortion of a non-viable fetus. The Casey court
indicated that "subsequent to viability the state in promoting its
interest in the potentiality of human life may if it chooses
regulate and even proscribe abortion, except where necessary, in
appropriate medical judgement for the preservation of the life or
the health of the mother." In summary: First, the state had a
substantial interest in potential human life that extends
throughout a pregnancy. Second, prior to viability the state could
not place an undue burden on the right to pregnancy, which mean3
placing a substantial obstacle in the path of a woman seeking an
abortion. Third, after viability the state could regulate abortion
or even prohibit abortion, except where necessary for the life or
the health of the mother.

MR. DOZIER, JR. further stated that since partial-birth abortions
span the last part of the pre-viability stage and extended all the
way through the viability stage, HB 65 was designed to cover both

periods. Hence, it must be analyzed with regards to both
standards. He declared, "With all due respect, House Bill 65 more
than meets those standards". House Bill 65 did not place an undue
burden on the right to choose an abortion. It did not place a
substantial obstacle either by intent, or in effect, in the path of
women seeking abortions. It did not proscribe abortion, per say.
It merely made one particular type of an abortion illegal. And, "I
may add, a particularly egregious form." He further stated, "All
other forms of abortion remain open to pregnant women." As the
testimony from Dr. Peter Nakamura, Department of Health and Social
Services, indicated, partial-birth abortions have not been
performed in Alaska and would probably never be performed in the
state. Thus, "Does House Bill 65, which prescribes an abortion
which is not done in Alaska, place a substantial obstacle in the
path of women seeking abortions in Alaska?" The answer by
definition was, "No." The procedure was simply not available

anyway. Was it really a substantial obstacle to require
abortionists to conform to the standards already present and
accepted? he wondered "That to my mind is no obstacle at all, let
alone a substantial one." In short, all of the options presently
available to women to obtain an abortion remain unaffected.
Therefore, the first standard, applied to pre-viability
pregnancies, was clearly satisfied.

MR. DOZIER, JR. further explained the second standard that applied
to viable babies was also satisfied. He reiterated, the Supreme
Court recognized that the state could regulate or even proscribe an
abortion, except where necessary to preserve the life or health of
the mother. House Bill 65 did not ban an abortion during this
period, it merely banned a particular procedure. Therefore, it was
more of a regulation than a proscription. House Bill 65 also
contained an expressed exception applicable to the life of the
mother. It did not mention the health of the mother for the
following reasor.s: All forms of abortions presently in Alaska
remain in effe't, and a ban would not adversely impact the health
of the mother as numerous evidence indicates. There were no
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obstetrical situations which require a partial-birth abortion to
preserve the life or the health of the mother. In addition,
Representative Kott indicated that the American Medical Association
(AMA) voted-unanimously-to recommended the endorsement of the
federal partial-birth ban. "In so doing it stated that the
procedure was repulsive and is not a recognized medical technique."
The former Surgeon General, C. Everett Koop, stated that "in no way

can | twist my mind to see the late-term abortion as described, you
know, partial-birth and then destruction of the unborn child before
the head is born is a medical necessity for the mother." He

reiterated partial-birth abortions were not necessary for the
health of the mother.

MR. DOZIER, JR. further stated that the legislature could conclude
that partial-birth abortions were not necessary to preserve the
health of the mother, and indeed could be inimicable to the health
of the mother. Therefore, the pre-viability and the post-viability
standards required by the Casey decision were satisfied. In
addition, there were several permissible and compelling state
interests that were advanced by HB 65. He cited, the cruelty and
the gruesome act of sticking scissors into a baby's head. The
3tate had a very strong interest in protecting human life from such
cruel and gruesome actions. He also cited, a partial-birth
abortion tended to mix the roles of physician and abortionist. A
physician was considered a healer, while an abortionist wa3 not

considered a healer. He was concerned that in mixing these two
opposing roles there would be a great danger that public confidence
in the medical profession would be undermined. He also cited, a
partial-birth abortion was inherently disrespectful of human life
and dignity. In addition, the state had a vital interest in
drawing a clear distinction between a legal abortion and
infanticide. The partial-birth abortion blurred that distinction.

"In my opinion, partial-birth abortions are fully constitutional
under the guidelines established by the United States Supreme

Court."

MR. DOZIER, JR. turned to the arguments made by Ms. Janet Crepps
and Ms. Kristen Bomengen. Ms. Crepps argued that HB 65 created an
undue burden because partial-birth abortions were the safest
procedure. He called that statement questionable. The committee
members had been provided with an abundance of materials indicating
that partial-birth abortions were not necessary for the health of
the mother and actually presented a risk to her. Ms. Crepps also
argued that the Supreme Court in the Planned Parenthood v. Danforth
case held that the use of saline amniocentesis was unconstitutional
because it forced the doctor to use a more dangerous method. And,
HB 65 involved the proscription of a defined abortion procedure
like in Danforth . However, Danforth he stated, was clearly
distinguishable on three different grounds. First, HB 65 did not
force women to use procedures that were less safe than partial-

birth abortions. Second, the Danforth court emphasized that the
proscribed method was the most prevalent available. In HB 65 the
proscribed method was not even used in Alaska and other safe
methods were available. Third, the Danforth court predated the
Casey court; therefore, the analysis focused on whether the state
advanced maternal health. The Casey court changed all that. Now,

it is recognized that the state's interest could be asserted



throughout a pregnancy. He declared, "House B ill 65 does just
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that. And, it may be expected that the right to assert that
interest by the state would be weighed in any constitutional
challenge. Danforth , quite simply, is distinguishable.” Ms.
Crepps further argued that the only court to review or ban a
similar procedure in HB 65 invalidated it because for some women
the prohibited procedure would be safer than other available
procedures that was in the Women's Medical Professional Corporation
v. Voinovich court case. The court held that D6X was safer than
other methods and because it was more available than induction
methods, its proscription was a substantial burden and therefore,
unconstitutional. The House State Affairs Standing Committee had
ample evidence to base a decision on safety. "Indeed the only
medical testimony presented suggesting a need for a D&X procedure
or partial-birth was presented by two doctors who clearly were not
talking about partial-birth abortions. They appeared to be talking
about late-term abortions in general.” Moreover, the House State
A ffairs Standing Committee could not find, given the testimony of
the Public Health Director, that partial-birth abortions were more
prevalent than any other method in the state of Alaska. "In Alaska
partial-birth abortions are simply not being done right now."
Finally, Ms. Crepps argued that the privacy clause of the Alaska
State Constitution would be violated by HB 65. "I don't know how
she can be so certain about this," he declared. The Alaska Supreme
Court had not yet decided an abortion case using this
constitutional provision. The right was broader than the privacy
right found by the court in the U.S. Constitution, but it was not
absolute. And, "Certainly the right to privacy i3 not violated
when an alleged abridgement is justified by a legitimate and
compelling governmental interest.” He stated, the government had
a compelling interest to protect almost-born babies and to protect
public confidence in the medical profession by not blurring the
roles of physicians and abortionists. The government also had a
compelling interest to protect the almost-born from this cruel,

gruesome and undignified death.

MR. DOZIER, JR. stated that Ms. Bomengen argued that the D&X
procedure was the safest method; so, it was subject to

constitutional challenge. He reiterated that there was amble
evidence presented to the committee members that indicated D&X was
not the safest procedure. Ms. Bomengen also argued that the

definition was broad because it could encompass procedures other
than partial-birth abortions. The definition in HB 65 doe3 not
overlap alternative methods. Ms. Bomengen also argued that the
definition was vague. The definition in HB 65 is clear and
precise. It establishes definitively what is proscribed, and
persons of common intelligence can easily understand what i3
prohibited. "Thu3 there will not be a chilling affect. I think
Ms. Bomengen has in mind a definition that was used in the statute
examined by the court in Voinovich back in Ohio." The court, quite
rightly, concluded that there was an overlap and that the statute
was vague. But, the definition employed in the Ohio case doe3 not
resemble the definition in HB 65. "The termination of a human
pregnancy by purposefully inserting a suction devise into the skull
of a fetus to remove the brain, dilation and extraction procedure
does not include either (indisc.—coughing) procedure of abortion
of the suction aspiration procedure of abortion.”" The court found



that this definition overlapped a normal D&E procedure because both

involved inserting a section devise into the skull. Furthermore,
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the absence of the mental component of a criminal statute was
somewhat persuasive. In HB 65 there was no expressed mental
component; the required state of mind was knowingly. Ms.
Bomengen's concerns regarding vagueness were misplaced. House Bill
65 does not resemble, in any respect, the statute considered by the
Voinovich court. House Bill 65 was clear, precise and did not

overlap any other abortion procedure. Finally, because it is clear
there is no danger of arbitrary or discriminatory enforcement.

MR. DOZIER, JR. concluded that in his judgement House Bill 65 would
pass constitutional muster.

Number 465

REPRESENTATIVE ETHAN BERKOWITZ asked Mr. Dozier to distinguish
between a partial-birth abortion and a late-term abortion?

Number 470

MR. DOZIER, JR. replied that a partial-birth abortion could be

either a pre-viable or a post-viable abortion. A partial-birth
abortion could be a late-term abortion also. House B ill 65 did not
proscribe late-term abortions; it only proscribed a certain

procedure.
Number 476

REPRESENTATIVE BERKOWITZ stated that Mr. Dozier, Jr. indicated the
two doctors that testified described a late-term abortion.

Number 478

MR. DOZIER, JR. replied, "Yes."” That was what they had in mind.
Dr. Nakamura also indicated that they were referring to late-term

abortions.

Number 486

REPRESENTATIVE BERKOWITZ stated that the doctors who would be
guided by this law were confused thereby satisfying the vagueness

issue. He asked Mr. Dozier, Jr. to respond.

Number 490

MR. DOZIER, JR. referred the committee members to page 1, lines 11-
13, and read "(c) In this section, 'partial-birth abortion’ means
an abortion in which the person performing the abortion partially
vaginally delivers a living fetus before killing the fetus and
completing the delivery." He asked Representative Berkowitz what

was unclear about that definition?

Number 499

REPRESENTATIVE BERKOWITZ replied that the doctors who were to be
guided by the law and who testified interpreted it as a ban on



their procedures that they had practiced. Yet, Mr. Dozier, Jr.
indicated that the procedures that they practiced did not
constitute a partial-birth abortion. Yet, the fact that they were
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confused chilled their actions. Therefore, the bill was void for

vagueness.

MR. DOZIER, JR. wondered if that was a question or a comment.

Number 509

CHAIR JAMES asked Representative Berkowitz if his comment was also
his position?

REPRESENTATIVE BERKOWITZ replied that was his question.

CHAIR JAMES stated that Mr. Dozier, Jr. already answered that
question. He believed it was very clear. She asked Representative

Berkowitz if he believed it was unclear?

Number 512

REPRESENTATIVE BERKOWITZ replied he believed it was unclear. He
believed if the bill was rewritten it could be clearer.

Number 514

CHAIR JAMES asked Representative Berkowitz to explain what was not
clear.

Number 515
REPRESENTATIVE BERKOWITZ replied there were several issues unclear.
First, the legal history that Mr. Dozier, Jr. recited described the

procedures in terms of pre-viability and viability thereby

injecting the new term "living." Second, doctors who were to be
guided by the statute interpreted it in such a way that their
actions would be banned thereby creating a chilling effect.
Number 526

REPRESENTATIVE BERKOWITZ asked Mr. Dozier, Jr. why the term
"living" was not being used and instead the term3 "pre-viability"

and "viability?"
Number 530

MR. DOZIER, JR. replied because the term "viability"” was irrelevant
to what was being proscribed in HB 65. The bill was constitutional
regardless of whether it was applied to a pre-viable fetus or a
viable fetus.

MR. DOZIER, JR. further stated that there were certain practical

difficulties when applying a partial-birth abortion early on. For
example, the fetal tissue would be too tender to manipulate.

Number 545

REPRESENTATIVE BERKOWITZ asked Mr. Dozier, Jr. if there was a legal



definition of the term "living?"

Number 547
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MR. DOZIER, JR. replied he thought Representative Berkowitz was
suggesting that the definition wa3 too vague because the bill did
not define the term "living." A statute passed constitutional due
process muster if it was certain enough so that it would apprise
people of common intelligence of what was being made illegal. "

don't think that there is a doctor alive, let alone a man, woman,
or child alive in the United States that doesn't know what living

is. I don't think that living is necessary to be defined." For
example, the bill would not apply to a dead fetus in a mother's
womb. But, if the fetus was 3till alive and partially delivered
vaginally then killed, the bill applied.

Number 565

REPRESENTATIVE BERKOWITZ stated Mr. Dozier, Jr. indicated that the
Voinovich court made finding of fact.

Number 566
MR. DOZIER, JR. replied, "Yes, | did."

REPRESENTATIVE BERKOWITZ further stated that the court indicated
the partial-birth procedure was safe or could be the safest method.

Number 569

MR. DOZIER, JR. replied, "I don't believe that the court actually
made that determination.” The case was a request for en
injunction. The court had to decide if it was likely that once
this matter went to a full trial that the plaintiff would prevail
in court. The court issued the injunction. He did not know if the
issue went to full trial, however. The legal history was not

available.
Number 587

REPRESENTATIVE BERKOWITZ said he misunderstood when Mr. Dozier, Jr.
stated, "In all candor the finding of fact.” He asked Mr. Dozier,

Jr. for a copy of his testimony.

MR. DOZIER, JR. replied he did not have a copy of his testimony; he
was referring to written notes only.

REPRESENTATIVE BERKOWITZ stated his written notes would be fine.

MR. DOZIER, JR. replied he had private notations written on the
pages.

Number 596

CHAIR JAMES stated she would not compel Mr. Dozier, Jr. to give
Representative Berkowitz his notes. A tape recording of the
meeting was available.



REPRESENTATIVE BERKOWITZ stated he did not care tohave  hisprivate
notes. A computer print out would be fine.

CHAIR JAMES stated her decision had been made. Shereiterated a
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tape recording of the meeting wa3 available.

REPRESENTATIVE BERKOWITZ noted for the record the cooperation of
Mr. Dozier.

Number 602

REPRESENTATIVE MARK HODGINS moved that HB 65 move from the
committee with the attached fiscal note(s) and individual

recommendations.
Number 604

REPRESENTATIVE BERKOWITZ objected.

REPRESENTATIVE BERKOWITZ stated that the bill as it was written
constituted an unwarranted governmental intrusion that abridged the
rights of Alaskan women, doctors and families. This was not an
abortion issue, it was a medical issue. In addition, testimony
before the U.S. Congress indicated the medical necessity for this
procedure. And, no one disputed the gruesome fashion of this

procedure. There was no testimony, however, before the House State
A ffairs Standing Committee that indicated this was how the
procedure was performed. The sponsor relied on the testimony of
Nurse Shafer, of which, information indicated that her credibility
was questionable. He found it difficult that the committee members
would accept, without question, the testimony given in another
body. Moreover, this issue was also a question of faith. There
were many different position of faith. He read a list of churches
that supported this type of procedure. "For me this wa3 a question
of faith in that | have faith in the constitution. And, | believe
the constitution adequately circumscribes the procedures that are
in question here." He urged the committee members to make a fair
inquiry into what this issue was about. He reiterated this was not
a question of an abortion, but of a medical procedure. He further
stated that if the bill was well written there were way3 he could
support it. He also stated that this was a reason why a dialogue
needed to occur between the members of the majority and the
minority; there were middle grounds and alternatives.

Number 654

CHAIR JAMES asked Representative Berkowitz if he was insinuating
that the dialogue did not happen?

Number 655

REPRESENTATIVE BERKOWITZ replied, "I just caution that when the
minority is silenced it tends to result in a tyranny of the

majority."

Number 658



CHAIR JAMES asked Representative Berkowitz if he was suggesting
that the minority was silenced?

Number 660
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REPRESENTATIVE BERKOWITZ replied, "I fell that | have been silenced
in this committee.” And, he also felt that given proper time he

could have elicited testimony that would have helped him to rewrite
the bill.

CHAIR JAMES replied let's get back to the point. Let's get back to

Representative Berkowitz's distress of the bill.

REPRESENTATIVE BERKOWITZ further stated that the bill was void for
vagueness. It would not pass constitutional muster. It endangered
the health and well being of Alaskan women unnecessarily. It was

not even practiced here in Alaska. "I think this is an exercise in
political grand standing that we ought not be engaged in."

The record reflected the arrival of Representative Al Vezey at 9:00
a .m.

Number 664

CHAIR JAMES stated that she would vote to pass the bill out of the

committee because it prohibited a gruesome procedure that wa3

available when the life of the mother was at stake. The bill only
prohibited the procedure when it was elected by the mother. It did
not necessarily involve a threat to life of the mother.

CHAIR JAMES called for a roll call vote. Representatives James,
Dyson, Hodgins, Ivan and Vezey voted in favor of the motion.
Representative Berkowitz voted against the motion. House Bill 65

was so moved from the House State A ffairs Standing Committee.
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HOUSE JUDICIARY STANDING COMMITTEE
March 5, 1997
1:05 p.m.

HOUSE BILL NO. 65
"An Act relating to partial-birth abortions."

- SCHEDULED BUT NOT HEARD
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HOUSE JUDICIARY STANDING COMMITTEE
March 7, 1997
1:08 p.m.

HB 65 - PARTIAL-BIRTH ABORTIONS

Number 1404

CHAIRMAN GREEN indicated that the committee would consider HB 65,
"An Act relating to partial-birth abortions.” He noted that this
was a procedure to abort a child before it clears the birth canal
by the insertion of a sharp instrument, probably scissors into the
back of a skull. He added that version B of thi3 bill, dated
3/4/97 was before the committee.

Number 1451

REPRESENTATIVE PETE KOTT came forward to testify on HB 65 as
sponsor to this legislation. He stated that this legislation was
a fairly simple measure and it doe3 one thing. It prohibits what
has been termed "partial birth abortions"™ from occurring in Alaska.
Partial birth abortions involve a series of steps which are
horrible, unconscionable and smacks in the face of hideousness. He
stated that these techniques are gruesome and he noted that he had
provided written documentation of the same, along with the sponsor
statement. He stated that the technique enumerated in the sponsor
statement was obtained from a Dr. Martin Haskell enumerated in a
1992 paper provided to the National Abortion Federation. This bill
does not in any way restrict abortions from occurring in Alaska but
rather a type of procedure that is used.

REPRESENTATIVE KOTT stated that partial birth abortions occur
anywhere from nineteen weeks through to full term. "Essentially
one relies on the cervical entrapment of the head to help keep the
baby in place while the insertion is made to complete the process.
He stated that the committee has before it a committee substitute
that he felt captured the intent of the legislature as it relates
to this particular measure. He felt that enough substantiating
documentation provided by members of the medical community that
suggest that this procedure i3 not a necessity to save the life of
a mother. "There will also be some discussion on whether or not
the procedure is performed in an abundance of the cases. I think
that you will hear and bear out some facts that th.i3 is not a
procedure that is rarely used. In fact, just this past week, with
I believe with the reintroduction of a bill in Congress, a Ron
Fitzsimmons, the Executive Director for the National Coalition of
Abortion Providers, said that he mislead the public because he
feared the truth would damage the abortion rights cause. This was
in relationship to the number of times thi3 procedure was used and

the reasons for using it."

Number 1745

GEORGE DOZIER, Aide to Representative Kott, came forward to testify
on HB 65. He read a statement into the record.

"At the outset, | would like to discuss, just briefly, federal
constitutional requirements in the abortion context. As everyone
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knows, the seminal case addressing the constitutionality of
abortion in the United States is Roe v. Wade , 410 US 113.
Generally, the Court held as follows:

"1. The fourteenth amendment includes a right to privacy, and this
right is broad enough to include the right to obtain an abortion.

Roe , 410 US, at 177.

"2. This right is not absolute and may be limited by states’
legitimate interest in safeguarding woman's health, maintaining
proper medical standards, and protecting potential human life.
Roe , 410 US, at 177.

"3. Applying these principles, the Court arrived at the fol
conclusions. During the first trimester, the state, essent
may not interfere in a woman's decision to obtain an aborti
Roe , 410 US, at 183. From the end of the first trimester
state may regulate abortion to safeguard the health of the
From the point of viability, the state may proscribe aborti
except where necessary to preserve the life and health of t
mother. Roe , 410 US, at 183.

"4. It may be noted that the Roe Court specifically and expressly

rejected an argument that a pregnant woman is '...entitled to
terminate her pregnancy at whatever time, in whatever way, and for
whatever reason she chooses.' Roe , 410 US, at 177.

"The most recent Supreme Court opinion discussing abortion is
Planned Parenthood v. Casey , which can be found at 505 U.S. 833;

120 L Ed 2d 674 (1992). In Casey , the Court r und that states have
a substantial interest in potential human life, and that this

extends throughout the pregnancy. Casey , 120 L Ed 2d, at 714.
Indeed, this interest is characterized as 'profound"’. Casey , 120

L. Ed 2d, at 715. The Court found that its opinions subsequent to
Roe had undervalued this interest of states in potential human
life, 120 L Ed 2d, at 711, and as a consequence, it rejected the
rigid trimester system first articulated in Roe . Casey , 120 L Ed
2d, at 710. Instead, it divided pregnancies into two periods-——

pre-viability and viability.

"According to the Casey Court, during that first period, in which
the baby is not viable, states may not place an ‘'undue burden' on
a woman's right to decide whether to terminate a pregnancy. It
defined ‘'undue burden' as regulations that have the purpose or
effect of placing a substantial obstacle in the path of a woman
seeking an abortion of a nonviable fetus. 120 L Ed 2d, at 715.

"During the second period, in which the baby is viable, the
constitutional standard is different. As stated by the court, in
quoting from Roe : '...subsequent to viability, the State in
promoting its interest in the potentiality of human life may, if it
chooses, regulate, and even proscribe, abortion except where it is
necessary, in appropriate medical judgment, for the preservation of
the life or health of the mother.' Casey , 120 L Ed 2d, at 716.

"To summarize: First, the state has a substantial interest in
potential human life which extends throughout the pregnancy.
Second, prior to viability, the state can not place an undue burden
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on the right to pregnancy, which means placing a substantial

obstacle in the path of a woman seeking an abortion. Third, after
viability, the state may regulate abortion, and even prohibit them,
except where necessary to protect the life or health of the mother.

"Since partial birth abortions span the last part of the pre-
viability stage and into the viability stage, HB 65 is specifically
designed to cover both stages. Hence, it must be analyzed with
respect to both standards. HB 65 more than meets these standards.

"First, with respect to pre-viability abortions, HB 65 does not
place an undue burden on the right to chose an abortion. That is
to say, it does not place a substantial obstacle, either by intent
or in effect, in the path of a woman seeking an abortion. A fter
all, it does not proscribe abortions per se. It merely makes one
particular form of abortion, and a particularly egregious form at
that, illegal. All other forms ox abortion remain open to pregnant
women. The fact that this does not place a substantial obstacle in
the path of women seeking abortion is clear. The Director of
Public Health in Alaska testifying before the State A ffairs
Committee a couple of weeks ago testified that partial birth
abortions, as defined by the bill, have not been performed in
Alaska. Thus, the question must be a3ked: Does HB 65, which
proscribes a procedure which, thus far , is not done in Alaska,
place a substantial obstacle in the path of a woman seeking an
abortion? The answer, by definition, is clearly no. The procedure

is not available anyway.

"In that regard, can it really be a substantial obstacle to require
abortionists to conform to the standards of abortion practice
already present and accepted by practitioners in Alaska. That, to

my mind, is no obstacle at all, let alone a substantial one.
"In 3hort, all options presently available to women to obtain
abortions remain unaffected. There is no obstacle, and thus, the

fir3dt standard that which applies topre-viability stage is
clearly satisfied.

"The second standard, which applies to viable babies, is also
satisfied. As | previously indicated, during the period of
viability, the Supreme Court recognizes that the 3tate may regulate
or even proscribe abortions, except where necessary to preserve the
life or health of the mother. HB 65 does not ban abortions during
this period; it merely bans a particular procedure. Thus, it is
more of a regulation of abortion than a proscription. And, the
state is free to regulate, except where necessary to preserve the
life and health of the mother. HB 65 contains an express exception
applicable to the life of the mother. It does not mention health.
However, it does not need to expressly mention health for the

following reasons:

"First, all forms of abortion present in Alaska remain in effect.
If the mother's health requires an abortion, she continues to have
recourse to those procedures. Her health is protected.

"Second, even when partial birth abortions become available in
Alaska, their ban would not adversely impact maternal health. The



Committee was provided with voluminous material clearly
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establishing that fact. For instance, as Dr. Pamela Smith, who 1is
the Director of Medical Education, Department of Obstetrics and
Gynecology at Mt. Sinai Hospital in Chicago, testified before the
US Senate: "There are absolutely no obstetrical situations
encountered in this country which require a partially delivered
human fetus to be destroyed to preserve the life or health of the
mother". Similarly, Dr. James Jones, who 1is chairman of the
Department of Obstetrics and Gynecology at the New York Medical
College, stated, regarding partial-birth abortions, that he “can’t
imagine that being an indicated procedure for the saving of a life
or well-being of the mother.® Although the America Medical
Association (AMA) has remained neutral on the issue, its
Legislative Council voted unanimously to recommend that the AMA
endorse the federal partial birth ban. In so doing, it stated that
the procedure 1is basically repulsive and is not a recognized
medical technique. Again, the former Surgeon General of the United
States, Dr. C. Everett Koop stated: ~"...In no way can | twist my
mind to see that the late-term abortion as described you know,
partial-birth, and then destruction of the unborn child before the
head 1is born is a medical necessity for the mother.- Similarly,
Dr. Warren Hern, who wrote the Horn Book on late term abortions,
stated in an article in American Medical News : "You really can"t
defend it... 1 would dispute any statement that this is the safest
procedure to use." He stated further: “You have to be concerned
about causing amniotic fluid embolism or placental abruption if you

do that.*®

"I won"t bore you with more opinions. There are plenty in the
materials that have been provided. The point is that partial-birth
abortions are not nece33ary for the health of the mother.

"In summary, the Legislature can conclude that partial birth
abortions are not necessary to preserve the health of the mother,
and indeed may even be inimical to the health of the mother. No
express exception is needed, since all other procedures remain

available.

"Thus, both the pre-viability and the post-viability standards
required by Casey are satisfied. That being the case, all that is
required is that there be some rational basis for HB 65. And,

there are several permissible state interests that are advanced by
HB 65. Indeed, the State has compelling interests in preventing
such procedures. Let me suggest but a few.

"First, delivering a baby just to the very cusp of constitutional
personhood and then killing it, just inches away from being
completely born, 1is cruel. Indeed, Dr. Isada, who spoke against HB
65 before the House State Affairs Committee, described one aspect
of partial birth abortion sticking scissors into the baby"s

3kull as gruesome. The state has a very strong interest in
protecting human life from such cruel and gruesome actions. If the
state can prevent cruelty to animals, it certainly can do the same
thing for human life.

TAPE 97-33, SIDE A
Number 000



"Second, partially delivering a baby or, | should say almost
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entirely delivering a baby and then killing it tends to mix the
roles of obstetrician and abortionist. The former are healers, and
they are perceived as such by the general public. Abortionists, 1in
the overwhelming number of cases, for instance | refer you to
Dr. Haskill®"s statement that 80% of his partial birth abortions are
elective are not healers. They perform some other function. By

mixing these two opposing roles, there is great danger that public
confidence in the medical profession will be undermined.

"Third, bringing a baby right to the very edge of complete birth
and then sucking its brains out is inherently disrespectful of

human dignity.

"Fourth, the state has a legitimate and compelling interest 1in
drawing a clear distinction between legal abortion and infanticide.
Partial birth abortions blur that distinction. Furthermore, it may
be noted that the difference between a viable baby who hasjust
emerged from the womb and a viable baby who is almost out of the

womb is negligible. But for a few inches they are the same. To
permit the killing of one and forbid the killing of the other is
ludicrous and will breed disrespect for the law. So fine a

distinction, carrying such dire consequences, can not but be
scoffed at by Alaska®s people.

"Hence, 1in my opinion, partial birth abortions are fully
constitutional under the guidelines established by the United
States Supreme Court. 1 would like to turn now to 3ome of the
specific arguments that have been made thus far against the
constitutionality of HB 65.

"First, it has been argued that HB 65 creates an undue burden

because partial birth abortions are the safest alternative. This,
of course, is an assertion of fact, and the alleged fact is
extremely dubious. This Committee has been provided with an

abundance of materials indicating that partial birth abortions are
not necessary for maternal health and further indicating that
partial birth abortions, in themselves, present a risk to maternal

health.

"It also has been argued that the Supreme Court, 1in Planned
Parenthood v. Danforth , held unconstitutional an abortion statute
which proscribes the U3e saline amniocentesis, 1in part because such
a prohibition would force women to use more dangerous methods. On
the surface, this argument has a certain appeal. After all, HB 65,
like Danforth , involves the proscription of a defined abortion
procedure. However, Danforth i3 clearly distinguishable, on at
least three grounds. First, HB 65, unlike the Danforth statute,
does not force women to use procedures which are less safe than
partial birth abortions. Second, the Danforth court emphasized
that the proscribed method was the most prevalent available, and
that another safe method was not yet available. Here, with HB 65,
the proscribed method is not yet used in Alaska and other, safe,
methods are available. Third, Danforth predates Casey and thus i
analysis focused on whether the statute advanced maternal health.
This was during the period in which states® 1interest in protecting



potential human life was undervalued. Casey <changed all of that.
Now, unlike when Danforth was decided, it is recognized that the
state®s interest in human life may be asserted throughout
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pregnancy. HB 65 does just that, and it may be expected that the
right to assert that interest would be weighed in any
constitutional challenge. Danforth , quite simply, is
distinguishable.

"In the past it also has been argued that the only Court to review
a ban similar to HB 65 invalidated it, because for some women the
prohibited procedure would be safer than other available
techniques. The case is Women®"s Medical Professional Corp v.
Voinovich , 911 F. Supp. 1051 (S.D. Ohio 1995). The Court 1in that
case, within the context of deciding whether to issue a preliminary
injunction and prior to a full trial, held that D&X was safer than
other methods; and, because D&X was more available than induction
methods, which require hospitalization, a proscription on D&X was
a substantial burden. The Court in that case was certainly
entitled to make its findings. Thi3 Committee has an equal right
to make findings of fact, and ample evidence has been presented to
it to base a contrary finding concerning safety. Moreover, this
Committee reasonably can not find, given the previous testimony of
the Public Health Director, that partial birth abortions are more
prevalent than any other methods in Alaska. In Alaska, partial
birth abortions, thus far , have not been performed. Our state,
fortunately, seems to lag behind the rest of the United States 1in

adopting undesirable conduct.

7it also has been argued that the definition of partial-birth
abortions 13 overbroad because it could encompass procedures other
than partial birth abortions. It is true that statutes which are
so broad as to sweep within their coverage not only properly
proscribed acts but also constitutionally protected acts are

unconstitutional. The definition employed in HB 65, however, 1is
not of that nature. It does not overlap other alternative methods.
They are clearly distinct and clearly outside the coverage of HB
65. It is also argued that the definition is vague. Vague
statutes, particularly those that impose criminal liabilities, are
unconstitutional. However, HB 65"s definition is not vague. It is
clear and precise. It establishes definitively what 1is proscribed.

Persons of common intelligence easily can understand what 1is
prohibited and thus there will not be a chilling effect.

Proponents of this argument may have in mind the definition used in
the statute examined by the court in Voinovich . There, the court-
-and 1 think quite rightly concluded that there was an overlap
and that the statute was vague. But, the definition of D&X

employed in that case doe3 not in the slightest resemble HB 65°"s

definition. I can quote the Ohio definition for you. "The
termination of a human pregnancy by purposely inserting a suction
device into the skull of a fetus to remove the brain. "Dilation

and extraction procedure” does not include either the suction
curettage procedure of abortion or the suction aspiration procedure
of abortion.® The court found that this definition overlaps normal
D&E procedure (because both may involve inserting a suction device
into the skull) and because D&E is not excluded as suction
curettage or suction aspiration. Further, the Voinovich Court
noted that in analyzing statutes for vagueness, the absence of a



mens rea requirement is somewhat persuasive. In fact, it relied on
this concept in finding another portion of the Ohio law
unconstitutionally vague. In HB 65, it may be noted that there is

an express nvsns rea.
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"Concerns regarding vagueness are misplaced. This bill does not
resemble, 1in any respect, the statute considered by the Voinovich
court. It is clear and precise, and it does not overlap any other
abortion procedure. It is such as to apprise people of common
intelligence what is being prohibited, and there is no reason to
believe that it will have a chilling effect on constitutionally
protected acts. Finally, since it is clear, there i3 no danger of
arbitrary or discriminatory enforcement.

"Finally, it is argued that the privacy clause of the Alaska
Constitution would be violated by HB 65. The Alaska Supreme Court
has not yet decided an abortion case using this constitutional
provision. What we do know is that, although the right is broader
than the privacy right found by the US Supreme Court in the US
Constitution, it is not absolute. And, certainly, the right to
privacy is not violated when an alleged infringement is justified
by a legitimate and compelling governmental interest.

"Although the Alaska Constitution®s right of privacy is deemed to
be broader than that of the United States Constitution, it does not

reach everywhere and cover all things. Essentially there is a two
step analysis that 1is required. First, it must be determined if
the conduct in question is within the scope of le amendment.

Then, and only then, it must be determined if the alleged
infringement bears a fair and substantial relation to a compelling

governmental interest.

"First, does partial-birth abortions fall within the scope of the
amendment? The Alaska Supreme Court has determined that thi3 issue
is resolved by answering two questions: (1) Does the person have
an actual (that is, subjective) expectation of privacy concerning
the conduct? (2) Is the expectation one that society is prepared to
recognize as reasonable? If both questions are answered in the
affirmative, the conduct falls within the scope of the privacy
amendment. Hilbers v Muni, of Anchorage , 611 P. 2d31 (1980).

“"In Alaska, as with the rest of the United States over the last
quarter century, many people have been conditioned to perceive

abortion as part of the culture. Indeed, the Casey Court made much
of that fact in discussing whether or notit would beappropriate

to abandon the central tenants of Roe . Given this state of
affairs, it would not surprise me that some would have a subjective
expectation a privacy right to engage in even this gruesome
procedure. But, is subjective expectation something that we a
society are prepared to recognize as reasonable? I think not. In

my opinion, for the reasons | have discussed at length in this
testimony, society is not even close to recognizing as reasonable
any such assertion of a privacy right to obtain a partial-birth
abortion. Hence, this procedure falls outside the scope of the

amendment.

"Even assuming, arguendo , that partial-birth abortions are within



the scope of Alaska®"s constitutional right to privacy, society"s
hands are not tied. As previously stated, the right is not
absolute. An alleged "infringement® is permissible if it bears a
fair and substantial relationship to a compelling governmental

interest.
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"l respectfully submit to you that Alaska has a compelling state
interest in protecting babies, who are almost born, who are mostly
outside the bodies of their mothers, from having their brains

sucked out. I also submit that the government has a compelling
interest in protecting public confidence in the medical profession
by not blurring the roles of healer and abortionist. I also
suggest to you that the government has a compelling interest in

protecting the almost born from this cruel, gruesome, and
undignified death. Accordingly, HB 65 does not run afoul Alaska“s

right to privacy.

"In conclusion, HB 65 will pass constitutional muster."”

Number 960

BACHAR BENT"ISRAEL testified via teleconference from Moose Creek 1in
support of HB 65. She stated that she was confused about when this
type of abortion would be conducted in regards to how developed the
fetus was. She said she was appalled to understand that this
procedure was conducted on full term babie3 after delivery, that
the procedure involved the auctioning of brain tissue and stated
that this was beyond her imagination. Unless a mother®s life is 1in
danger this procedure should not be allowed and added that it
reminded her of the undesirable during the Nazi Holocaust.

Number 1101

AMY SKILBRED, Alaska Civil Liberties Union, came forward to testify
in opposition to HB 65. She referred to her testimony entitled,
"State Interference In Private Medical Decisions.” She noted that
some of those present have children and that she has two children.
She spoke to a baby"s pre-term development by stages and the fact
that parents look forward to birthing this child, along with all
the anticipation involved, fixing up the nursery, etc. She asked
those present to imagine going in for a routine prenatal visit and
finding out that the unborn child they treasure will not live long
after it is born, if it willsurvive this long. With this tragic
new3 barely understood it is then advised with the mother®s
condition, age or medical history that terminating the pregnancy 1is
recommended. What if then they learn that the medical procedure,
with possibly the lowest risk in that mother®"s specific medical
circumstances, is not an option, not an option because it 1is
against the law.Imagine how the mother and family will feel at a
moment like thi3, the momentthat a law not based on science but on
politics prohibits an individual and their doctor from using the
best medical procedure under the circumstance. This moment is a
dangerous moment for our democracy.

MS. SKILBRED continued that all citizens of this country and state
have a constitutional right to privacy. It is hard to think of
privacy more profound than a patient®s right to choose his or her



course of treatment in a medical emergency. HB 65 would violate
this most fundamental right by replacing a doctor®s medical advise
and a patient®s decision whether or not to follow that advise with
politically motivated statutes. A law substituting religious
beliefs for science, a law penned and promoted by those who would
place compassion for a child that cannot live over concern for a
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mother®s health. Surely those whose compassion lies with the
unborn can understand the suffering a mother feels when she is
loosing a child she wanted and loved, or a father for that matter.
Compounding this trauma is the fear of imminent danger to a woman-"s
own body. This is a perilous situation for women, when they are
loosing a child that they carry. This 1is an excruciating
situation, physically and emotionally.

MS. SKILBRED noted that to further complicate this situation with
some arbitrary and vague statutory prohibition is simply
unconscionable. To deny appropriate medical treatment in this
situation is a violation of the mother®s rights, her rights as an
individual, as a patient and as an American. Our courts have
refused to allow such a profound violation of individual privacy
rights. Neither will this violation of individual rights stand.
Indeed, very sirr lar attempts have failed. Nevertheless, she urged
the committee at this point to stop this dangerous interference
with medical treatment before it moves one step closer to passage.

MS. SKILBRED offered that one of the things people should consider
is if this legislation was to pass and a suit i3 brought against a
doctor for using such a procedure in Alaska she asked what happens
to the patient®3 privacy rights then. When the state decides to
prosecute a treating physician, if laws such as HB 65 allows state
prosecution of a doctor performing a medical procedure, the patient
and the patient®s once confidential, medical record and medical
history are destined to become exhibit one. How else will a court
determine if a doctor prosecuted by the state under this bill
before them was performing a procedure that was necessary.

Number 1380

REPRESENTATIVE GREEN asked if the baby®"s head were to slip beyond
the cervical control, 1is the doctor still entitled to drive the

scissors into its 3kull.

MS. SKILBRED stated that she was not a doctor and she thought the
way in which the procedure has been publicized any normal person
would think it gruesome. They are not taking about healthy Gerber
Babies who are ju3t about to be delivered that are eight and 1/2
months along even if the birth mother did not want it.

Number 1468

CHAIRMAN GREEN stated that he thought it had to do with the
mother*s health rather than the baby. He understood the procedure
that as long as the baby®s head is still cervically preventing it
from being born, if in fact "that wasn®"t that type, for example,
I"ve talked to some people who had their babies on the way to the
hospital. They delivered so quickly that you might not be able to
stop the baby®"s birth even though you®ve made a breach condition."
IT the baby is born, this situation has gone beyond the need to



help the mother. He asked what happens once the baby is viable.

MS. SKILBRED responded that these procedures are usually induced.
This isn"t a situation where someone 1is on their way to have a

baby/ but they are in the hands of a physician before the process
is induced. She can"t respond to some of these questions in part
as opposed to what the sponsor has stated, the bill®"s wording 1is
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vague. If the process 1is really D&X"s, then it"s D&X"s, if it"s
really D&E"s, then it"s D&E"s. It isn"t clear from this bill what

the process 1is.

Number 1526

REPRESENTATIVE PORTER stated that any malpractice case is not a
patient®s privacy subject to being violated.

MS. SKILBRED 3tated that 3he believed it could be.

Number 1540

REPRESENTATIVE BERKOWITZ stated that in a civil situation, when a
patient brings suit against a doctor and puts at issue the

treatment, the doctor/patient confidentiality i3 breached. This is
a circumstance where essentially the 3tate is prosecuting, the
state is charging a doctor. There is not necessarily collusion
between the state and the woman who has had the abortion. In which

case, the doctor wouldn"t be entitled, because of confidentiality,
to prepare their case.

MS. SKILBRED added that the woman may not want to participate in a
case like that.

Number 1584

REPRESENTATIVE CROFT noted that in previous testimony it was stated
that the exception was to protect the life and the health of the
mother. This law just 3ays life. He asked in her opinion and the
organization she represents, is it constitutional if it doesn®"t say

"or health."

MS. SKILBRED responded that she could provide him with a written
response at a later time. She 3aid that this might address one of
the issues, it might not address all the constitutional issues that

this bill might have.

Number 1650

CHAIRMAN GREEN asked that if this legislation is intended to
protect the life of the mother, it wa3 his understanding, that
breach condition babies are a very high risk birth as compared to
the normal, head first birth. It seemed to him that when a doctor
goes in and manipulates the baby from the normal head down position
into a feet down position, that doctor is creating a breach
condition which increases the risk of damage, he thought that they
were working in the wrong direction, literally. They are 1incurring
a higher risk by inverting the baby. It seemed to him that this
was not unlike trying to take a Christmas tree out the door the



wrong way. He didn"t know how this could be considered in the best
interest of the mother.

MS. SKILBRED responded that they could either decide that doctors
based on their knowledge, training and abilities are not the people
who should decide what is in the best interest of their patient,
but a legislative body should decide what"s in the best interest of
a woman or they could decide that doctors who have the information
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about a woman®s condition, her age, her health, her medical
background, are the ones who are best suited to decide what
procedure should be used. She respectfully suggested that they
should leave it to the doctors to decide. There are numerous law
suits against doctors for not doing the right thing, but she didn"t
think Alaska should legislate what the procedures are that doctors

should use.

Number 1700

CHAIRMAN GREEN asked if she could think of any other type of
manipulation that would be preferable to invert the baby for

delivery, rather than to try...

MS. SKILBRED stated that after having vaginally delivered two
children she said it would be an uncomfortable situation to do
anything but the way children should be born. She didn®"t know that
someone would be better off having a caesarean birth to pull out
what might be a viable but soon to die baby. She thought they
should look at the mother as well and to let her, along with her
physician make a decision.

Number 1750

CHAIRMAN GREEN stated that the reason he asked wa3 that one of his
daughters has two children, the first one, a girl, was five and 1/2
pounds. Because she wa3 in a breach position and unable to be
turned around, they took the baby caesarean because of the ri3k of
trying to deliver in the wrong direction. Her physician felt that
even a baby nearly half as big in the wrong direction was a higher
risk than a caesarean section. It seemed incongruous to him that

a doctor would reverse a normal situation in the interest of

protecting the mother.

MS. SKILBRED again stated that she wasn"t a physician, but that a
doctor in thi3 situation might decide that this 1is in the best
interest of the mother. She noted that a caesarean section is

major surgery.
Number 1847

DR. PETER NAKAMURA, Director, Division of Public Health, Department
of Health and Social Services came forward to testify on HB 65. He
stated that the primary problem with the bill is that they“re
legislating medical practice, a clinical practice. They"re not
deciding here whether an abortion should be done or not done. He
thought that the bill says they®"re at the point where a
determination is made and an abortion will take place, now what
procedure should be used. This is a decision which should be left



between a physician and their patient. This is not something that
should be legislated. Each situation is different. He outlined

these for the committee.

DR. NAKAMURA stated that if an abortion is needed to be performed
then there are all types of patients. Thare may be a patient who
has an underlying medical problem like a heart condition and
perhaps this is the reason an abortion had to take place since the
stress of delivery would have been too great. The patient might
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have leukemia or another terminal 1illness. It would be necessary
to abort because of chemotherapy treatments. Once a decision 1is
made then the doctor needs to decide which is the safest procedure
for this child. The most difficult and complicated procedure is to
allow a pregnancy to go to term. There are a large number of
complications in this instance. If an abortion 1is decided upon a
procedure needs to be established. Saline injections have been
used to induce labor, but is traumatic on the patient, takes a
longer time and has other complications. He noted these

complications.

DR. NAKAMURA noted that another option could be a C-Section but
this is major surgery where the patient has to be anesthetized,
hospitalized and an operation is performed to remove the fetus.
There are other ways an abortion can be induced, such a3 with
chemicals, or through the use of hormones. Quite often hormones
don"t work because in the early stages of pregnancy, the uterus
doesn"t respond which means that the patient i3 left in a hospital
or in an uncomfortable situation for a longer duration of time
until another choice for a procedure is taken. It takes a large
amount of medication to induce labor at thi3 early 3tage, prior to
the viability of the fetus and quite frequently it fails. The
doctor is best able to determine when this viability is. The
definition under the previous statutes was 150 days.

DR. NAKAMURA addressed the options of either D&X or D&E. Both of
these procedures are somewhat similar in that the doctor dilates

the cervix, then the non-viable fetus is extracted. This 1is a
pretty traumatic procedure. The D&X procedure is one that was
designed to be more physiologically acceptable to many patients
because sometimes the mother would still like to hold the fetus.

IT the fetus doesn"t have a genetic abnormality it would still look
like a baby. It was for this purpose that this procedure was
designed.

DR. NAKAMURA paraphrased a statement to respond to which was,
"Partial birth abortions are cruel and gruesome.”™ He stated that
it"s also cruel and gruesome to subject the mother to an additional
stress that she doesn"t have to be exposed to, such as other
procedures or for instance in the case of a child with significant

genetic defects. If it is known that the fetus will not survive
and the mother is required to go to full term and deliver. This
would be pretty cruel and gruesome in itself. All abortions are

kind of gruesome but there®"s a purpose for them to take place,
sometimes it"s psychological and sometimes 1it"s physical.

DR. NAKAMURA again referred to an argument against this procedure
and stated that if they look at the fact that partial birth



abortions as inherently disrespectful of the dignity accorded human
life, he said he wasn"t sure how to respond to that one. He
thought in this case they®"re talking about whether an abortion
should be done or not be done. A3 stated previously, the
comparable procedures can actually be more gruesome than a D&X in
itself. He assumed that the bill relates to D&X because he®s heard

so often the description of a needle stuck into the back of the
brain and the contents aspirated.

Number 2163
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CHAIRMAN GREEN again asked if this procedure was ultimately for the
protection of the mother.

DR. NAKAMURA responded that yes, this procedure was for the
protection of the mother.

Number 2238

CHAIRMAN GREEN asked if this could happen in the case of a normal
baby.

DR. NAKAMURA noted that this wouldn"t be the case if it"'s going to
be called an abortion. Once the baby 1is viable this procedure
would not be undertaken unless it"s to save the life of the mother.
He said this decision would be made between the physician and the
mother. He couldn®"t imagine a situation where this procedure would
be used unless it happened to be an instance of a hydro-cephalic
infant and to preserve the health and the future ability of this
mother to have babies. Then this procedure might be used.

CHAIRMAN GREEN noted his concern that if thi3 is going to be a
demise of the baby to save the mother"s life, he asked why the baby
would have to be aborted if it"s healthy, it sounds like it would
still fit this category, but if it does have to be killed, to be
killed in this manner, the doctor is saying that unless it's a
hydro-cephalic there are other ways that might be more traumatic to

the mother.

DR. NAKAMURA stated that if the mother 1is pregnant and the infant
is viable, the only time that this baby would be aborted would be
to save the life of the mother or perhaps prevent a significant,
serious, harmful affect on her health.

CHAIRMAN GREEN added that the first consideration might be whether
the baby is viable to save both."

Number 2306

DR. NAKAMURA responded yes, he would assume so. A caesarean could
be a choice. He went on to paraphrase the statement that partial
birth abortion tends to blur the distinction between constitutional
persons and non-persons and between infanticide and legal
abortions. He stated that he didn"t know what is meant by this
statement. He also quoted, "A partial birth abortion, because of
their gruesome nature and because they incorporate two separate
roles of physicians and the role of the healer and the role of the



abortion, tend to undermine the public confidence in the medical
profession."” He noted that the reason the physicians are doing
these abortions is that in the past, prior to the time that they
were made legal, they were done by others. When they were done by
others there was a lot of unfortunate outcomes. He noted a
hospital in Texas that only administered to woman with
complications from illegal abortions.

Number 2412

REPRESENTATIVE PORTER asked in regards to the distinction between
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a D&E and a D&X, on the second page of the bill, line 13, he said
he didn"t have any problem with this language and asked if it would

eliminate a D&E.

DR. NAKAMURA responded that it would eliminate almost everything.
He stated that he had never done an abortion. He needed to ask
other physicians what this language meant. To them it means that
this virtually could eliminate all abortions because there is no
way they can assure that a baby will not be delivered, even during
a suction aspiration of a fetus and not be alive. In reality it

could eliminate all abortions.

REPRESENTATIVE CROFT stated that he*d like to get more to the point
of these procedures being done either pre-viable or viable for a
malformed baby or to protect the life of a healthy mother, but he
stated that if they would have the doctor return, these questions

could wait.

TAPE 97-33, SIDE B
Number 000

DEBRA JOSLIN, Chair, District 35, Republican Party of Alaska,
testified next via teleconference from Delta Junction. She shared
a story of a woman who gave birth to a child with multiple
impairments. After many surgeries thi3 child is alive and well,
lives in Alaska and is a joy to his mother. IT this woman was
asked if thi3 child should not have lived, the answer would have
been no. When this child was born there was no such thing as
legalized abortion, or partial birth abortions. IT there had been
that option, if the doctors has presented this option, the woman
might have consented to this procedure.

MS. JOSLIN referred to an article in the "Wall Street Journal,"
titled, "Partial Birth Abortipn is Bad Medicine," written by
several obstetric-gynecologists. This article contains some of the
truths about partial birth abortions. She said she would send this

article to the committee.

Number 0043

BARBARA RAWALT, Financial Chair, District 35, Republican Party of
Alaska, testified next via teleconference from Delta Junction. She
added that she was also testifying as a parent and as a
grandparent. She urged passage of HB 65. She referred to
testimony by Mr. Fitzsimmons, the oft quoted pro-choice spokesman,
who supported both the variety and the necessity of thi3 procedure



and recently admitted that his previous statements were a lie. He
admitted that this procedure is not rare, it affects not just a few
hundred woman as previously stated, but 300,000 to 500,000 women
per year in the United States who have this procedure done. As to
the necessity, he stated that this procedure was not limited to
hopelessly deformed bebies as was previously stated, but that most
of these procedures were performed on an elective basis, on healthy

babies.

MS. RAWALT urged the committee to vote yes on HB 65 in order to
stop this barbarous procedure.
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Number 0191

SHARYLEE ZACHARY announced that she had submitted written testimony
to the committee. She referred to Section 1, (6) and (7), which
states how this procedure undermines the public confidence in the
medical profession. She believed that a majority of medical
physicians and health care providers are honest, upright and have
the sincere desire to help and heal people. However, the medical
profession has "cut it"s own throat” 1in the area of "credibility."
It has allowed many physicians to perform unjustified abortions and
then look the other way when those same doctors falsify the
patient®s records with statements about it being a medical
necessity, when in fact the abortion was done as an elective
procedure. In other words this is a pre-arranged convenience for
the mother and a financial benefit for the doctor and/or the

clinic.

MS. ZACHARY said, in the last year or two, several medical
professionals have given national testimony that there are just a
few cases of partial birth abortions which have been done to save
the lives of the mother. The media has gone overboard in
emphasizing that testimony and unfortunately many people have
believed those doctors. The media and certain politicians have
also largely ignored those people providing testimony regarding the
thousands of unnecessary partial birth abortions.

MS. ZACHARY said, in the past few weeks, a prominent physician has
brought forth testimony that he lied. She questioned how we could
trust doctors and other health care professionals, who know this t
be true and yet keep quiet. IT this is their ethic, in this area,
what 1is to keep them from falsifying other areas of medical care
for the sake of convenience and financial gain.

Number 0289

KATHLEEN HOFFMAN testified next via teleconference from Kenai. She

appreciated all the work the committee had done on HB 65 as we
surely want to rid our state of this partial birth abortion. She
referred to an infant that she worked with when she was innurse’'s
training. She is in favor of HB 65.

Number 0358

VIRGINIA PHILLIPS, testified as a Spokesperson for American Indians
and Alaska Natives, National Right to Life. She 3tated that she 1is



the Chair, District 2, Republican Party of Alaska testified next
via teleconference from Sitka. She was appalled what this
procedure did to the woman. It is ridiculous to say that it is
necessary for the life or health of the mother, there are other
easier things to do to get rid of the baby. Thia procedure needs
to be outlawed. If people attempted to do this procedure on a rat,
animal rights activists would say it was inhumane. She asked for
humane treatment of women and to stop them from being victimized by

the partial birth abortion.

TERESA LUNDY, Medical Transcriptionist, testified next via
teleconference from Sitka. She 1is speaking for the (Indisc.)
community in Sitka because a lot of people couldn®"t attend the

HOUSE JuD BASIS -15 - 03/07/97
meeting today. She questioned the ability of people from the
medical community to defend and endorse this abortion procedure.
She referred to earlier testimony on tho D £ X procedure and
testimony that the D & E procedure had to do with taking the non-
viable infant and aborting the child. She reminded the witness
that he 1is misinformed; the D & E procedure is a gruesome
dismemberment type of abortion procedure. After a period of time
the baby tissue becomes toughened as the baby develops. She
referred to written testimony on the D & X extraction method by Dr.
Martin Haskell. The doctor invented this D & X procedure because
it was an alternative to dismemberment.

MS. LUNDY asked the committee to endorse HB 65. It is imperative
that the Alaska Legislature set the standard to not allow this

abortion procedure in this state. She was concerned that there was
no ethical concern regarding abortion. Eliminating partial birth
abortions does not interfere with reproductive rights or right to
privacy concerns. She urged the committee to see that ethical

standards were set in stone by passing HB 65.

Number 0358

SALLY APOXIDAK testified ..ext via teleconference from MatSu. She
was appalled about today®"s testimony. She asked the committee to
look at the bigger picture in terms of abortion. She was 1in favor

of the contents of HB 65.

Number 0612

ART HIPPLER, Executive Director, Alaska Right to Life, testified
next via teleconference from MatSu. He referred to the testimony
given by Mr. Dozier. His organization supports HB 65. He offered
$500, out of his pocket, to the first person who provides
unambiguous evidence of one single case where this procedure was
medically necessary to save the life or the fertility of the

mother.

ERNIE LINE testified next via teleconference from MatSu. He said
there have been no partial birth abortion procedures performed 1in
Alaska, according to Mr. Dozier. He assumed that the committee
knew how many doctors in Alaska were qualified to perform this

procedure.

CHAIRMAN GREEN said he did not know. When he asked if this



information was known by other members of the committee or
witnesses, no one answered.

MR. LINE completely agreed with the doctor who testified that
legislators should not practice medicine. He asked the committee,
before they pass HB 65 or SB 12, to consider the women who might
need to abort these fetal anomalies or else to provide for them
when they are infant anomalies.

Number 0769

NIKKI SULLIVAN said she done post abortion counseling and provided
education for women who have been through the abortion experience.
She has had national training in Denver at the Post Abortion
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Counseling and Education Institute. She referred to testimony
about the protection of the mother and the viability of the baby.
These women suffer the same degree of trauma after the abortion as
they experience during the abortion. She could not think of
anything more traumatic than a partial birth abortion. She 1is a
proponent of informed consent, every woman has the right to know
what is going on with her body and what an abortion consists of.

Number 0884

KRISTIN HOCK informed the committee that she was eight and half
months pregnant. She was not planning to terminate this pregnancy,
but if she chose to, then she would have a legal right to do so in
some states. IT we propose partial birth abortions for convicts,
who are on death row, there would be an outcry saying it was cruel
and inhumane treatment, it did not respect people and their
dignity. She referred to the U.S. Constitution and urged the
committee to value the right of protection of life and liberty by
banning partial birth abortions.

Number 1009

TRICIA BONNEY, Nurse, said the whole purpose for partial birth
abortions is for the mother®s health. She 3aid the argument,
regarding infant anomalies, 1is not viable in opposing HB 65. She
3aid this procedure is not taught in medical schools, and
questioned how it could be considered a necessary medical
procedure. She felt thi3 procedure was inhumane and referred to
previous testimony against partial birth abortions. She urged the

committee to support HB 65.

Number 1149

TOM GORDY agreed with the testimony given by Mr. Dozier and said
more facts have come out this week about partial birth abortions.
People who support abortion will lie to keep things going. He was
here to speak against this procedure; called partial birth
abortions by Congress or D & X, short for dilation and extractions,
others have called it D & E, but medical literature does not have
a name for it because it is not a recognized legitimate medical
procedure. He said there are probably no doctors qualified to do
this procedure a3 it is not a licensed procedure.



MR. GORDY said he would like to call it partial birth infanticide.
He referred to a nurse who worked for Dr. Haskell, the doctor who
invented this procedure and her experience of watching this
procedure. This woman had originally supported abortion, but has
changed her stance since seeing this procedure. This procedure 1is
the murdering of a defenseless baby.

MR. GORDY referred to a woman who had complications in her
pregnancy in the sixth month, which is the time when Dr. Haskell

says he performs most of these procedures. Labor was induced, the
baby was treated in the neo-natal unit of the hospital and is alive
today. He said a mother"s life does not need to be threatened, the

baby can be pulled out and survive outside of the mother through
care and nurturing.
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MR. GORDY testified that 300 physicians, primarily obstetricians,
united to oppose this procedure after President Clinton opposed the
partial birth abortion ban. They declared that it is never
medically necessary. Dr. Haskell said that 80 percent of partial
birth abortions are elective. Dr. McMann, who has performed 2,000
partial birth abortions, said 22 percent of the partial birth
abortions that he has performed for maternal indications were for
depression, not for physical threats.

MR. GORDY stated that this procedure is morally and ethically
wrong. It is time to say, no, to this type of cruel procedure. He

urged the committee to pass HB 65.

Number 1475

DAVE ROGERS, Lobbyist, Alaska Woman®"s Lobby, said his organization
opposes HB 65. They acknowledged that information and beliefs on
this subject are contradictory, but wanted to present information
to the committee. Partial birth abortion is not a medical term,
the procedure that i3 being addressed in HB 65 is call dilation and
extraction of D & X, or sometimes called intact dilation and
extraction. This procedure is used in the second and third
trimesters. Doctors, who they have talked to, have said they have
rarely met a patient who did not want, and was not completely
bonded to their baby by the third trimester, nor have they known a
health care provider who was not equally concerned about the health

of the baby in the third trimester. This procedure is not a
procedure to be undertaken lightly. Many involve wanted
pregnancies that go tragically wrong when a woman®s life or

physical health is endangered and the fetus develops abnormalities
which will cause them to die just before, during or just after
life. Finally, this procedure is the safest available for some
women . :t carries lower ri3ks of pervading the uterus, lacerating
the cervix and the birth canal or causing maternal hemorrhage than
certain alternative procedures. They were also told that D & X is
less physically stressful and 1e33 toxic than other methods.

MR. ROGERS said, if these findings are valid, this proper medical
procedure, which may be the safest and most appropriate choice
among several techniques in some cases, should not be the subject
of a restrictive law which will take away from the physician®s
exercise of discretion and unduly burden a woman®s right to chose,



by arbitrarily and narrowly limiting her access to the procedures
her doctors consider best for her.

MR. RODGERS said, a3 is always the case in thi3arena, professional
judgement and individual consideration must govern actions taken
over the broad and complex spectrum of medical possibilities.
Families and their physicians must be permitted to make the
difficult decisions posed by the situation. He said HB 65 is
unnecessary, can hurt Alaskan women and only servesto further
polarize concerned Alaskans. For these reasons the Alaskan Women-®s

Lobby strongly opposes HB 65.

Number 1661

SID HEIDERSDORF suggested that the baby is turned around, to be
delivered feet first, so that it will not scream before the
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procedure is completed. He referred to Mr. Fitzsimmons and a New
York Times article which quoted him as saying that he lied, because
telling the truth would damage the abortion rights cause. He felt
Mr. Fitzsimmons told the truth because he realized he was defending
the indefensible. He felt that people who are supporting partial
birth abortions were defending it because if you face the truth it
will somehow collapse the abortion edifice. Abortion is supported
by the Supreme Court decision and there is little that the state
could do. Thi3 is a step the state could take to acknowledge that
there is some kind of justifiable restrictions which could be
placed on certain abortion procedures.

MR. HEIDERSDORF a3ked the committee not to be influenced by

arguments that the state should 3tay out of medical practice. He
reminded the committee of the practices of doctors in Nazi Germany
and said there are certain things that should be outlawed. In

every profession there are certain amount of people that operate on
the fringes; they must be controlled and guided by state laws. He
did not care how many of these things were done and what they are
done for. This procedure must simply not be allowed. If we want to
maintain some type of claim to be civilized, we have to take some
steps to control things that are happening which should clearly be

condemned.

Number 1917

REPRESENTATIVE BERKOWITZ referred to the analogy and felt it was an
unfair comparison to make and was outside the bounds of this
discussion. There is common ground, there 3hould be debate about
issues like this, but when you invoke issues that are hateful as

that one, you destroy the possibility of dialogue.

MR. HEIDERSDORF used this point to attempt to show that within his
lifetime, he has seen thi3 situation occur in a civilized society
where we say this should have been stopped. Because people
testified that the state should stay out of medical practice, he
felt it was a legitimate thing to show his point of view that there
are certain procedures that should be stopped.

Number 2098



CHAIRMAN GREEN closed public testimony.

REPRESENTATIVE PORTER said, it would be helpful in his
understanding of thia bill, if someone could explain the difference
between a D & C, a D & E and a D & X. He referred to Section 2(c)
and said he thought it described what he thought wa3 a partial
birth abortion. If this was done with the intent to expose a
portion of a live fetus outside the body of the mother and then
terminate it, he thought it would eliminate the things that Dr.

Nakamura was referring to.

REPRESENTATIVE CROFT asked if it was the intention to have thi3
bill apply to pre-viable fetuses.

REPRESENTATIVE KOTT answered, yes. He felt this was clear in the
opening statement. He added that some of the discussion handled by
Dr. Nakamura was premature in addressing certain issues.
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REPRESENTATIVE KOTT said he wanted to make some comments on today's
testimony and would try to respond to Representative Porter"s
concerns. Clearly, an abundance of information has been presented
regarding this particular practice, whether it is used in the state
or not. He had no evidence to show that it would be done in this
state, this bill is a preventative measure. The definition of the
procedure in Section 2(c) was extracted from the Congressional
version of a similar bill. This definition is not something that
he created, it is not a novel idea. This language was formed by a
number of scholarly individuals in the medical community as well as
the legal profession. He felt this definition was extremely clear
about v;hat it is that we are attempting to prohibit.

REPRESENTATIVE KOTT referred to letters from Dr. Thompson and Dr.
Ritter (Ph.) who are premier experts in the field of obstetrics.
These doctors have not performed any abortions. He expressed
concern with Dr. Nakamura®s testimony as he ha3 not..."

TAPE 97-34, SIDE A
Number 000

REPRESENTATIVE KOTT continued...he said it was just brought to his
attention that the committee did not have Dr. Thompson®s letter,
but Dr. Lokiemp®s (Ph.) and Dr. Ritter®s (Ph.) letter, two premier
experts in the field. He would also provide a letter from Dr.
Riederer, a Juneau practitioner. All three of them have concluded
that there are other procedures as safe as this particular measure.
It alarms him when testimony commences with, "I spoke with an
abortionist, a medical doctor." It gives more credence to the
situation when you have actual testimony, 1in the written form or in
person, where the person who articulates their own experience. He
questioned those sources, the qualifications of the person who
testifies. He referred to the question of whether the state should
invoke legislative authority on how the medical community practices
by saying it has been done in the pa3t. In some circumstances, the
best solution to a medical problem would be for the doctor to
assist in a suicide that is not condoned in the state. So, we are,
in fact, evoking some practices and eliminating others in the

state.



Number 0227

CHAIRMAN GREEN said if you get ten doctors in the room and how you
might get ten different opinions. He asked why there was such a
disparity in opinion. Some say this procedure 1is absolutely
necessary to protect the life of the mother, others say there are

other ways.

REPRESENTATIVE KOTT answered that it is a perplexing problem and he

would want to turn to the experts in the field. There is a
substantial amount of literature by people who have performed this
procedure and have in many cases testified, under oath. He assumed

they were telling the truth, he gave them the benefit of the doubt.
He thought in those types of cases, you have to turn to the experts
for the truth. There 1is an abundance of information that suggests
that this particular procedure is not the only procedure that i3
available to save the life of the mother.

HOUSE JuD BASIS -20 - 03/07/97

Number 0444

CHAIRMAN GREEN referred to testimony that this procedure was done
to save the life of the mother or because of severe abnormalities
and then there was testimony saying that 80 percent of these would
live normal, happy lives if they lived. He asked who wasn"t

telling the truth.

REPRESENTATIVE KOTT said you have testimony from one side that has
hands-on experience and the other side from a group which most of
the experience comes from a second party or from reading the
literature. He 3aid the committee would have to draw their own
conclusions why there is this wide disparity between what 1is being

said.

REPRESENTATIVE CROFT expressed curiosity of why HB 65 does not
allow the procedure to be performed to protect the health of the
mother. He referred to the sponsor®s statement that he was more
comfortable with written testimony and pointed out a letter from
Sherrie Richey, the first and only Alaskan perinatologist.
Perinatology is a specialty in maternal fetal medicine. She says
that partial birth abortion is a procedure virtually always chosen
because it is the safest way to terminate a pregnancy complicated
by lethal fetal abnormality or a li“e threatening maternal
complication. He did not mean to get into a debate, but we have
conflicting medical evidence about whether this is the safest
procedure for the health of the mother. He asked what the
difficulty was with allowing the expert, the person treating that
woman, to determine if this is required to protect her health. For
the legislature to make a determination outlawing it and not
allowing an exception for the health is our, not completely
informed, decision that it can never be the best method to protect

the health.

Number 0640

REPRESENTATIVE KOTT said that when you get into the definition of
what constitutes protecting the health of the mother, you discover,



at least in the literature that he has researched, that it opens up
a pandora®s box. About anything you can conceive as being
unhealthy, can be used to protect the mother®s health.

REPRESENTATIVE CROFT clarified that he is concerned that the health
issue would be chosen to allow for an elective procedure.

REPRESENTATIVE KOTT felt that, in many cases, it would be the case.
He reminded the committee that the American Medical Association®s
legislative council voted unanimously to ban this particular
procedure. He stated that he is not the expert, he is turning to
the experts. The association is a group of qualified people who
make various decisions and express them.

REPRESENTATIVE CROFT said, in order for this legislation to go out
without any proviso for the health of the mother, he had to be
absolutely convinced that this is never a procedure that could best
protect the mother®s health. IT it could be the best procedure,
then we ought to allow it to be. When there is conflicting

HOUSE JuD BASIS -21 - 03/07/97

testimony, he would leave it to those people to determine what is

best.
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HOUSE JUDICIARY STANDING COMMITTEE
March 10, 1997
1:20 p.m.

HU 65 - PARTIAL-BIRTH ABORTIONS

Number 151

THEDA PITTMAN testified to via teleconference from Anchorage,
Alaska. She made reference to the statement made by Mr. Dozier,
legislative aide to Representative Pete Kott, relating to the court
cases he cited. Ms. Pittman advised members that his presentation
was a report on the cases themselves and what he said was actually
quite good; however, one would have to "tear the paper™ off at that
point; discard his editorial comments and actually compare the
casework to the bill in order to understand the many, many problems

of HB 65.

MS. PITTMAN stated that essentially, although it was possible to
ban an abortion after viability, it would be necessary to take into
account that the court cases provided that the determination of
viability must rest with the doctor. And also the determination of
the danger to the life or the health of the woman must rest with
the doctor, and that the particular procedure must rest with the

doctor, as well.

MS. PITTMAN stated that as for viability, abortion was not
performed on a healthy woman with a healthy fetus. She noted that
the editorial comments on the bill created the illusion that in the
seventh, eighth or ninth month, a pregnant woman would get up one
morning and suddenly decide not to be pregnant. After viability,
abortions were not preformed on healthy women, with a healthy
fetus; hence, there was no need for HB 65.

Number 267

CHAIRMAN GREEN advised members public testimony would now be closed
on HB 65. He asked that the prime sponsor, Representative Pete

Kott address the committee.

Number 342

REPRESENTATIVE PETE KOTT, Prime Sponsor, HB 65, advised members
that Representative Porter had previously requested information
regarding the various methods of partial-birth abortions. He
advised members one method was the suction curettage/aspiration,
which was a method typically employed during the first trimester;
however, had been used up to the 15th week of pregnancy.
Representative Kott explained that the abortionist mechanically
dilates the opening of the uterus, inserts a vacuum device into the
uterus, and removes the baby through negative suction.

REPRESENTATIVE KOTT explained that a second type was known as D &
E, which stood for dilation and evacuation. The cervix was dilated
slowly, over a one or two day period, by the insertion of

laminaria, and a 3uction curettage is inserted through the cervix
and the baby 1is removed. He noted that frequently, the baby®s head
and torso were too large to be removed in that manner, and
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consequently, the abortionist dismembers the baby by the use of
suction curettage or forceps. Representative Kott expressed that
sometimes the size of the head, because it was too hard to be
removed in the womb, would be decompressed either by crushing it,
or inserting a suction device and removing the contents, which then
allows for its removal. He added that that was a common second
trimester abortion. Representative Kott stated that again, with
both procedures he had mentioned, there was no life.
REPRESENTATIVE KOTT advised members that the third method was what
was termed installation/induction procedures, where the abortionist
injects a substance, usually a saline solution, or combination of
prostogladen and urea. He explained that that was injected into
the amniotic cavity, or prostogladen suppositories placed into the

vagina. The mother then goes into labor, and the dead fetus 1is
expelled.
Number 571

CHAIRMAN GREEN noted that Representative Kott was making reference
to a "dead fetus"™, and asked if those method were only used if the
fetus was dead, or did the procedure, 1itself, kill the fetus.

REPRESENTATIVE KOTT advised members that the fetus, he would
suspect in some circumstance, would already be dead; however, the
intent was to extract, or eliminate a fetus or pregnancy of a

woman .

REPRESENTATIVE KOTT advised members that the fourth method involved
a hysterectomy, which was a caesarian section preformed before
term, or hysterotomy, which «-s the removal of the entire uterus.
He pointed out that those methods were seldom used.

REPRESENTATIVE KOTT informed members that the last method was
dilation/extraction, known as D & X. He explained that dilators
were inserted in the cervix for two days, and on the third day, the
abortionist removes the dilators and ruptures the membranes, which
he suspected was a rupture of the water bag, and with the u3e of
forceps, the baby was delivered, except for the head; scissors
would be inserted in the baby®"s skull, and spread in order to make
the opening larger, at which time a suction catheter was 1inserted
and the contents of the skull evacuated. Representative Kott
advised members that with the skull depressed, the baby would be
completely delivered. He expressed that as noted by the court, the
primary distinction between the D & X procedure, and the D & E
procedure, was that the D & E procedure resulted in dismemberment
and piece by piece removal of the fetus from the uterus, and the D
& X procedure resulted in a fetus being removed, basically, intact
except for a portion of the skull contents, which would be
suctioned out after the head was placed next to the opening of the
uterus. Representative Kott explained that the D & X procedure was
a more broad term, coined by Dr. McMahon, as killing the baby, or
fetus, and then removing it, often times head first, as opposed to
what Dr. Haskell had coined a3 a partial birth procedure, where the
baby was actually spun around and delivered feet first. He pointed
out that the fetus, 1in both cases, would be dead, which was where
they got into the difference of the D & X procedure, as coined by

Dr. Haskell.
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REPRESENTATIVE KOTT stated that it could be noted that the term D
& X, as used by the court in Voinovich , was not a recognized
medical term. He pointed out that again, it was coined by Dr.
James McMahon, who used it to describe procedures, not within the
definition of partial-birth abortion, as used in the proposed

legislation.

REPRESENTATIVE KOTT advised members that the definition of partial-
birth abortion, as used in HB 65, did not overlap with other
abortion methods. He noted that with suction curettage-aspiration,
the baby was not partially vaginally delivered and then killed.
Representative Kott explained that with the D & E procedure, the
baby was partially delivered before it was killed. HB 65 required

that before the procedure fell within the scope of the bill. With
installation type methods, the baby would be vaginally delivered,
but only after the death in the womb. He noted that in rare cases,

the baby survived delivery, and therefore could not be legally
killed because that would result in a substantial problem for the

abortionist.

REPRESENTATIVE KOTT explained thit HB 65, by way of contrast,
required that the abortionist partially, vaginally, deliver a live
fetus and then kill the baby before complete delivery of the fetus.
He noted that with the hysterectomy and hysterotomy procedure,
there wa3 no vaginal delivery, partially or otherwise.

REPRESENTATIVE KOTT expressed that as stated by Dr. Joseph
Riederer, who wa3 the premier expert in Juneau who had delivered
2000 plus Juneau babie3, that "The proposed definition of the bill
is specific, and no other medical procedure would be restricted or
affected by banning partial-birth abortion. The language 1is clear
and specific.” Representative Kott noted that was a quote from the

Doctor"s written testimony.

Number 988

CHAIRMAN GREEN asked if the baby was dead before it was removed if
that would be a D & X procedure, and if still alive when the body
of the fetus came out and actually had the shears inserted in the

head, i1f that was a different procedure.

REPRESENTATIVE KOTT stated that that was what Dr. Haskell coined a3
a D 6 X, which was later referred to, and coined now as partial-
birth abortion, and rot to be confused with Dr. McMahon®s

procedure.

CHAIRMAN GREEN asked if the procedure only dealt with dead fetuses.
REPRESENTATIVE KOTT agreed that it did.

Number 1033

REPRESENTATIVE BRIAN PORTER explained that that entire body of
information was what he wanted in order to make sure he understood
prior to voting on the proposed legislation. He noted that the
definition of partial-birth abortion, that appeared in the bill,
excluded, and was not meant to include in any way, any of the other



procedures described by Representative Kott. Representative Porter
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3tated that only when a portion of the physical fetus was exposed,
outside of the mother®s body, and a live fetus, that it was then
killed and the extraction completed.

REPRESENTATIVE KOTT advised members that would be correct.
Representative Kott pointed out that there were particular views
of resident experts around the 3tate, who had all suggested that
the procedure used was not a medical necessity for the purpose of
the health of the mother. He added that the particular practice
used, could not be found in any medical books, or medical school
teachings. Representative Kott stated that as far ashe knew, the
practice was not being utilized in the state of Alaska, and the
proposed legislation was a preemptive strike to ensure that it
would not occur. He pointed out that HB 65 would not restrict as

woman®s right to choice.

Number 1170

CHAIRMAN GREEN advised members that if they would only expect to
see the procedure t«ke place in order to protect the life of the
motner, that he could not understand why one would be able to go in
and forcibly turn the baby around, so that itwould come out feet
first, and insert the scissors after the baby was essentially
delivered. He stated it appeared to him that delivery, 1in that
procedure, was basically completed, and then the baby would be
killed, rather than delivering it normally. Chairman Green
expressed that he had a real problem with that.

Number 1212

REPRESENTATIVE CROFT noted that a member of the public who
testified on HB 65, bet committee members $500, that the procedure
was never necessary to save the life of the mother. He asked
Representative Kott if that was a true and accurate statement.

REPRESENTATIVE KOTT stated that in his opinion, he did not believe
it was based on the various medical reviews he had researched.

REPRESENTATIVE CROFT a3ked if the procedure was necessary in order
to save the health of the mother.

REPRESENTATIVE KOTT felt that if the procedure was U3ed to save the
health of the mother, it would dilute the entire intent, because he
felt there was a broad definition of health. He noted that
arguably, anyone who performed the procedure under that guise,
could legitimately establish, before the court, that there was a

health issue.

REPRESENTATIVE CROFT advised members that was part of hi3
confusion. He understood Mr. Dozier®s testimony, and the testimony
of Representative Kott, to be that because the procedure was never
necessary to save the health of the mother, that a health exception
was not necessary. And if it was bslieved that the procedure wa3
never necessary to save the life of the mother, why was that

exception included.



REPRESENTATIVE KOTT reiterated that it was his humble opinion that
the procedure was not necessary to save the life of the mother,
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based on the literature from the experts who had written commentary

on the procedure.

REPRESENTATIVE CROFT pointed out that the draft committee
substitute states members were being asked to adopt language which
stated, "partial-birth abortions are not necessary to preserve the
life, or health of pregnant women." He expressed that if they made
that legislative finding, why was the exception included at all.

GEORGE DOZIER, Legislative Aide to Representative Kott, advised
members that the reason for including the finding, was because HB
65 mirrored the definition as set out in the federal legislation
that had been vetoed. He noted that that legislation had been re—
introduced, and suspected that in light of events over the past
couple of weeks, that it would stand a much better chance of not
being vetoed this time. Mr. Dozier explained that by including the
life provision in the proposed legislation, it would make Alaska
statutes consistent with what he felt would be federal law.

Number 1400

REPRESENTATIVE CON BUNDE advised members that he was troubled with
the same contradiction of the findings. He noted that not many
legislators were doctors, and it was found that it was not
necessary to preserve life, and then it states that the procedure
could not be done unless it was necessary to save life, which to
him, was an absolute contraction. Representative Bunde pointed out
that either the legislature did not know what it was talking about,
and that finding should be removed, or it would be necessary to
delete Section 2; one or the other.

REPRESENTATIVE PORTER advised members that it would be his intent
to support the removal of Section 1 because he did not feel any of
that section supported the proposed legislation, and had
ramifications past the intent of HB 65 that he did not want to

contemplate.

REPRESENTATIVE PORTER stated with respect to Section 2, he felt he
could support it if he understood it correctly. He advised members
he would be interested in hearing from the sponsor, or Mr. Dozier,
what 1impact the wording of Roe , regarding the phrase, "the life or
health of the mother"™, would have on leaving some reference for
health in the proposed legislation.

MR. DOZIER advised members that Roe was a case which involved the
prohibition of, basically, all types of abortions. He explained
that subsequent cases, including Casey , also involved an absolute
prohibition of all types of abortion, 1in certain circumstances.

Mr. Dozier pointed out that both cases indicated that the states
could regulate abortions, except as necessary to preserve the life,
and health of the mother.

MR. DOZIER advised members that the proposed legislation, unlike
Roe and Casey , did not involve a prohibition of abortion, per se,
even for a short period of time, such was the case in Voinovich



Mr. Dozier explained that HB 65 prohibited the use of one
particular procedure, and consequently, the life and health of the
mother was already protected by what was already in place.
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CHAIRMAN GREEN noted that Representative Porter had suggested the
removal of Section 1, with Section 2, then, becoming Section 1. He
asked Mr. Dozier if he saw any adversity if that amendment was
offered and should pass.

REPRESENTATIVE KOTT reminded members that the draft committee
substitute had not yet been adopted by the committee, and if
Representative Porter would like to strike Section 1, the draft
committee substitute could be set aside and adopt the original bill
because that did not have the Section 1 language as was 1in the
draft proposal. He advised members that he did not feel striking
Section 1 would be substantially detrimental to the bill, adding
that he felt it would add some credence if there was a challenge
before the courts at some later point in time.

REPRESENTATIVE CROFT meved to adopt CSHB 65 (JUD), Version B, as
the committee™s working document.

REPRESENTATIVE JEANNETTE objected.

REPRESENTATIVE ROKEBERG agreed with the position expressed by
Representative Porter. He asked if members voted against adoption
of the draft committee substitute, would that bring them back to
the original version, or the State Affairs committee substitute.

CHAIRMAN GREEN suggested that they adopt the draft committee
substitute and then move on to strike Section 1.

REPRESENTATIVE KOTT stated that it VWB his belief that the original
bill before members w.xd not include Section 1 of the committee

substitute.

CHAIRMAN GREEN clarified that if the draft committee substitute was
not adopted, that they would be, then, considering the original
bill, HB 65, Version E.

REPRESENTATIVE ROKEBERG supported Representative Porter®s position,
and also pointed out that there was other language in the findings
that he felt could generate some undue discussion. He advised
members that he would be voting against the adoption of the draft

committee substitute.

REPRESENTATIVE CROFT advised members that he also had trouble with
the legislative findings; however, he would prefer to start, and
would vote to start from the draft committee substitute, and then
decide whether or not they wanted to amend it to remove Section 1,
and amend Section 2 in other respects. He noted that while the
language was inconsistent on the life or health provision, between
Sections 1 and 2, he thought the findings brought out an important
aspect of the bill. Representative Croft pointed out that even
with just the life part, they were in effect, finding that partial-
birth abortions were not necessary to preserve the health of
pregnant women, when it is not allowed as an exception. He felt
the finding clarified what was actually being done. Representative



Croft stated that he would like to keep the findings 1in, for
discussion purposes, and possibly at the end of deliberations,
members might decide to remove thenm.
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REPRESENTATIVE PORTER felt that if the bill included the exception
relating to the life of the mother, he did not feel it was
appropriate to have a finding that it was an unnecessary
conclusion, noting that there were no doctors on the panel.
Representative Porter advised members that the reason he was
hesitant about all of the findings, was that they all appeared to
have the potential to be interpreted as a position on abortion, as
opposed to a position on partial-birth abortion. Representative
Porter stated that from that standpoint, he did not believe they
added any benefit to the intent of the proposed legislation.

Number 1861

REPRESENTATIVE JAMES agreed that the findings were not relevant to
the 1issue. She stated that 1in reading the original bill, it wa3

very clear to her what it meant, and felt it wa3 totally sufficient
in its form. For that reason, she would be voting against adoption

of the draft committee substitute.

CHAIRMAN GREEN requested a roll call vote: In favor:
Representatives Croft, Berkowitz and Green. Opposed:
Representatives Bunde, Porter, Rokeberg and James. Adoption of

CSHB 65(JUD) failed, 4 to 3.

CHAIRMAN GREEN pointed out that members would now have before them
the original version of HB 65.

Number 1929

REPRESENTATIVE CROFT advised members that the findings that were
not adopted, stated that the legislature found the procedure wa3

necessary to 3ava the life or health of the mother. He expressed
that it was clearly inconsistent the way it was, and the committee
chose riot to adopt it. However, he felt they could have

consistently adopted it as an implicit finding that they would make
to say, "The legislature finds that these procedures are not
necessary to 3ave the health of the mother.", either that, or the
health of the mother was not important to them, which he felt the

second would be unlikely.

REPRESENTATIVE CROFT advised members that what they were 3aying,
being non-doctors, was that the procedure was not s™m"cessary to save
the health of the mother. He stated ..hat Mr. Dozier said as much,
although 1in his written presentation, he stated that Roe had an
exception where the life and health of the mother was threatened,
and that Casey , specifically said that "the state may prescribe

abortion, except where it is necessary, in appropriate medical
judgment, for the preservation of the life or health of the
mother™. Representative Croft expressed that that wa3 the federal
standard that was adopted by Casey . Because health was not

included in the version the committee adopted, he would offer, with
the permission of the Chair, two amendments, of which one would
place "health" back in the bill, and the second would limit the



prohibition to the third trimester.

REPRESENTATIVE CROFT felt that what upset most people, and it did
him, was the idea that those partial-birth abortions would be done
on healthy women, with healthy babie3 in the third trimester, that
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would be ended with no medical justification. He saw no
justification for that. Representative Croft pointed out that the
bill before them, the original version, had no limitation in that

direction; that it applied to any abortion from the first week of
pregnancy and did not provide an exception for health.

REPRESENTATIVE CROFT stated that if Roe and Casey specifically sa
you would have to provide protection for the life or health of the
mother, that they would be doing something clearly unconstitutional
by enacting something that soley protected life. He noted that Mr.
Dozier disagreed, and the reason he had requested a copy of his
written statement, was because he wanted to inquire more into what
the rationale was for leaving it off. Representative Croft stated
that Mr. Dozier stated that because the state had never conducted
the procedure, it could not be necessary to save health. He noted
that Mr. Dozier could clarify, if necessary; however, read from the
prepared statement as follows: "Thus, the question mu3t be asked,
does HB 65, which prescribes a procedure, which thus far 1is not
done in Alaska, place a substantial obstacle in the path of a woman
seeking an abortion. The answer by definition is no." In other
words, Representative Croft stated, that because it had never been
needed in the state, it never could be needed in the state.

REPRESENTATIVE CROFT pointed out that there were many medical

procedures not done in the 3tate of Alaska. For example, he
believed that complicated open heart surgery was not done 1in
Alaska. Representative Croft did not feel any member of the

committee, member of the legislature, or any rationale person would
say there was no time that procedure was not necessary to preserve
someone®”s health, or in some cases, life. To him, the argument
simply confused whether the state had ever done it, with whether it
could ever be necessary. Representative Croft pointed out that it
was clearly unconstitutional for the early portions of the
pregnancy, and did fit with what the federal constitution required

in the late portions, in Casey

REPRESENTATIVE CROFT expressed that the second rationale related
for excluding health, that members could just conclude from what
they know and through testimony they heard, that it was not. He
stated that even setting aside the argument that it had not been
done, in the state, so it could not ever need to be done, he did
not consider a good argument. Representative Croft pointed out
that members could say that, "we, a3 seven non-doctors™ would
conclude that a woman never needed the procedure to preserve her
health. He felt that judgment was best left to the doctor and the
patient. Representative Croft noted; however, that there was also
substantial testimony which went the other way. He stated that the
only way they could delete the "of health™ language wa3 if members
were convinced, to a moral certainty, that it never was necessary.
Representative Croft explained that as a non-doctor, he would have
difficulty ever having that level of certainty, adding that there
wa3 certainly enough conflicting information to say that, in some



professional opinions, including some tho": treat women in Alaska,
that it sometimes was necessary. Because Representative Croft did
not know the answer, he felt the exception should be included in

the bill.

REPRESENTATIVE PORTER advised members that they had been discussing
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legislative findings, and pointed out that there were not any,
which was just established by a vote. He stated that the reference
to what the legislature intended by those findings was off the

table, and irrelevant.

Number 2300

REPRESENTATIVE CROFT moved to amend HB 65, page 1, line 6,
following the first occurrence of "life", insert: or health ,
following the word "mother"™, delete [whose life], and insert who

and

REPRESENTATIVE PORTER objected for the purpose of discussion.

REPRESENTATIVE CROFT advised members that it was a constitutional
requirement, that they were simply acting unconstitutionally if the
language was not included. He added that secondly, they would also
be acting dispassionately if the proposed legislation would not
allow a woman, whose pregnancy wa3 going to cause her health
problems, to make the choice of what to do, based on the sound
medical judgment that she could obtain, that the legislature would
be acting cruelly. Rep asentative Croft stated that to his
knowledge, the partial-birth procedure was not in the 3tate of
Alaska, but if it were, and the judgment of the woman and her
heaith professional determined it was needed, that it could be done
in the state. He noted that the reason members discuss legislative
findings, though out of the present version, was that by not
including health, members would be substituting their judgment for
the judgment of health professionals, which would result in saying..
"The constitution requires that you be given the right to protect
your life or health, but we“ve done the work for you, because we
found out that thi3 is never needed for health."™ Representative
Croft pointed out that members did not have the qualifications to
do that, and would not be aware of the individual situation, and
did not know enough about all the medical generalities, or

specifics of a diagnosis.

REPRESENTATIVE CROFT stated that more importantly, why were they
not doing that with life. He advised members that if they were as
confident that the procedure wa3 never necessary to protect life,
why was that exception included. Representative Croft suggested
that it was because there were situations where that would be

needed.

Number 2408

REPRESENTATIVE PORTER spoke against the proposed amendment. He

advised members that he came with an open question in his mind
regarding the issue of including "health” in the bill to make it
constitutional. He pointed out that he was satisfied with the
explanation given by Mr. Dozier that that portion of the decision

in Roe , must have to do with the life or health, was on a different



plane, which was precisely why he did not want the findings to be
a part of the proposed legislation. Representative Porter pointed
out that they were only dealing with partial-birth abortions, and
he felt it was a distinct enough separation from the issues of Roe
to make a consideration of the life of the mother; not the general
term "health” that could be one word that would subvert the entire
intent of the proposed legislation, to not be unconstitutional at
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all. For those reasons, Representative Porter would vote against

Amendment 1.

Number 2465

REPRESENTATIVE BERKOWITZ hoped that Representative Porter was still

maintaining an open mind. He noted that he had asked Legislative
Legal what they had t) say about that issue, and they stated that
in relation to the "health™ amendment, .... [Tape auto-reverse to
Side B] .

TAPE 97-35, SIDE B
Number 000

REPRESENTATIVE BERKOWITZ referenced the memorandum by Legislative
Legal Counsel which stated; "The amendment that would add "health”®
considerations as an exception to the prohibition of partial-birth
abortions would bring the bill in line with the U.S. Supreme Court
requirement that abortion prohibitions or restrictions on the
procedures that may be used, even after viability, must contain
exceptions based not only on preserving the pregnant woman®s life
but also her health. Representative Berkowitz stated that
Legislative Legal had a more objective perspective than Mr. Dozier,
because, with all duv. respect, Mr. Dozier was an advocate on behalf
of proposed legislation. He pointed out that comments 1in the past
on the efficacy of good lawyering, would say that there was a
difference between saying that health was a constitutional
requirement, and health was not a constitutional requirement.

REPRESENTATIVE PCRTER stated that he would like to see the
Legislative Legal opinion; however, not having had the opportunity
to read the document, with only one sentence being referred to,
that it would be difficult to respond to.

REPRESENTATIVE BERKOWITZ advised members he would have been happy
to have provided the information to members, but he had only just

recently received 1it.

CHAIRMAN GREEN called a five minute recess for the purpose of
providing committee members a copy of the document Representative
Berkowitz referred to. The meeting recessed at 2:09 p.m., and was

reconvened at 2:11 p.m.

Number 079

CHAIRMAN GREEN pointed out that members had reviewed the document
referred to by Representative Berkowitz, and asked if there was any
other discussion of committee members.

REPRESENTATIVE ROKEBERG wondered if Mr. Dozier would want to



comment on the memorandum, because he fe.lt it was an opinion of
defensibility, more than a constitutional issue.

CHAIRMAN GREEN asked that Mr. Dozier approach the witness table.

REPRESENTATIVE ROKEBERG further stated that the opinion was not
only defensible, but constitutional, and that was the issue before
members, as to whether the word and concept of "health™ was a fatal
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defect in the draft of the legislation. He asked that Mr. Dozier
respond if the absence of the word "health” would be
constitutionally defensible, or if it was a constitutional flaw,

and not defensible.

MR. DOZIER expressed that he had not yet read the opinion provided
by Legislative Legal; however, in his opinion, the absence of the
word "health” was very defensible. He pointed out that members
would have to look at the specific procedure that the bill
addressed, by using two different standards. One was the viability
standard, or the pre-viability standard, and the other standard was
the period after which the baby became viable. Mr. Dozier advised
members that in the pre-viability stage of the pregnancy, that
determining whether or not a given regulation was constitutional,
or not, that one would have to look whether there was an undue
burden. He pointed out that the Supreme Court had defined that
very explicitly to mean placing a substantial obstacle in the path
of a women who was attempting to make a decision about abortion.

MR, DOZIER pointed out that "health” was.already protected, 1in the

state of Alaska, and i1f abortion was needed to preserve a woman®s
health, that the proposed legislation would not take anything from
that; there was no substantial obstacle. He noted that that was

the pre-viability stage. The viability stage of the pregnancy had
a different test, which was even more lenient to governmental
regulations, and one could say, "no abortions at all, period.
Can"t use abortion practice A, procedure D, procedure C; 77 et
cetera, et cetera, as long as there was an exception for health and

the life of the mother. Mr. Dozier advised members that in the
case before them, they were not doing that. What members would be
endorsing, was that the particular procedure referred to in the
bill, could not occur in the 3tate of Alaska. Mr. Dozier continued

to point out that everything in place would remain in place and,
consequently, a provision for the health of a mother currently

existed.

Number 230

REPRESENTATIVE BERKOWITZ stated that it appeared to him that if
there already was provision for health of the mother, that there
should be no objection to reinserting "health of the mother™ back
into the bill. He expressed that that was done, at a regular time,
to reaffirm what the legislative intent was. Representative
Berkowitz felt it was important that HB 65 reflect the present
legislature would not do anything to jeopardize the health, or the
life, of a pregnant mother. He thought that by including the word
"health™, they would be underscoring what Mr. Dozier conceded was

already a part of present law.



Number 255

CHAIRMAN GREEN expressed that there were two attorney members on
the House Judiciary Committee, and those members, having consulted
with several other attorneys, that it appeared that the issue was

a decision matter, rather than a requirement. He noted that he
could understand the reason for including the language for health
purposes, and could understand the desire to not include it because
of the possibility that it would create a confusion, 1if not an
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absolute problem. Chairman Green stated that what he would like to
enter into the record, was that it was an opinion, and a matter of
conjecture among attorneys, just as the procedure itself, was a
matter of conjecture among the medical people. Chairman Green
pointed out that members had heard from influential people, and
high ranking members of the medical profession, who had stated that
it was absolutely not necessary. Friday, the committee heard from
Dr. Nakamura, who stated that he thought there could be times when

it might be necessary.

CHAIRMAN GREEN felt that what the committee was faced with was a
conjectural situation, as to whether or not "health™ 3hould be
included in the proposed legislation, as well as the "life
endangerment; and whether or not the particular procedure
addressed, would be the only ramification to protect the mother*®3
life. His feeling on the issue was that neither were necessary.

CHAIRMAN GREEN stated that if the House Judiciary Committee, and
the present legislature, wanted to pass a ban on the procedure
addressed in HB 65, through an avenue of escape because of the
necessity for the protection of the life only; not for health, or
psychologic reasons, et cetera; that it would certainly be in the
purview of the legislature to do so, adding that he felt it would

withstand legal muster.

REPRESENTATIVE BUNDE felt that one of the concerns that people had
who were particularly opposed to partial-birth abortion, or any
abortive procedure, was that a woman might choose to undergo the
procedure on a whim, or because it could cause her some mental
distress, or whatever. He thought that by adding the word

"health", after "life" on line 6, in both instances, would read;
"mother whose life, or health is endangered by the physical
disorder, 1illness or injury, ...". Representative Bunde pointed

out that they were not considering a notion where someone could
claim mental duress; but a serious health problem.

CHAIRMAN GREEN countered Representative Bunde®s analogy regarding
non-medical, and stated that ulcers were also a result of stress
which was a physical disorder that could be brought about by the

attitude of a mother.

REPRESENTATIVE BUNDE expressed that it had been found that ulcers
were brought on by a particular bacteria, not by stress; however
understood the point Chairman Green was making.

CHAIRMAN GREEN stated that it was yet conjectural, that there was
an attitude that prevailed among the medical profession, that if
one could keep their spirits up, one would heal faster.



REPRESENTATIVE ROKEBERG expressed his appreciation of the
discussion that was taking place. He stated that while sitting,
indulging in medical expertise, members should know what they were
talking about when, obviously, they did not; however, stated that
that was okay, and that®"s why they were where they were.

REPRESENTATIVE ROKEBERG advised members that in reviewing the
record and considering the testimony provided by Dr. Koop [Ph],
that said he saw no reason for the procedure if, in fact, the
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health of the mother was jeopardized, that there were other
alternatives. He further stated that while reading the testimony

of Dr. Ritche, which reflected that only in the case of a very
complicated pregnancy, if there was lethal fetal abnormality, or
life threatening, maternal medical complication, that the procedure
under discussion would not even be contemplated from a medical view
point. Representative Rokeberg expressed that if there were no
other arguments that might overcome his concern relating to the
constitutionality of omitting the word "health™, that he would be

voting against the amendment.

Number 468

REPRESENTATIVE JAMES advised members that she was completely
comfortable with existing language, and pointed out that the intent
of Roe v. Wade , which indicated that law could not prohibit
abortion, because of the life or health of the mother, was not
included in the proposed legislation because it dealt with one
specific procedure. She advised members that she would also vote

against the amendment.

CHAIRMAN GREEN asked if the objection was still maintained on the

adoption of Amendment 1. Representative Porter and Rokeberg
maintained their objection, and a roll call vote was taken. In
favor: Representatives Bunde, Croft and Berkowitz. Opposed:

Representatives Porter, Rokeberg, James and Chairman Green.
Amendment 1 failed adoption, 4 to 3.

Number 507

REPRESENTATIVE CROFT moved to adopt Amendment 2; page 1, line 11,
following the word "means™, delete [an], and page 1, line 11,
following the word "means", insert, a third trimester
Representative Porter objected.

REPRESENTATIVE CROFT explained that the issue that had been the
most troubling for everyone, and the most troubling for him, was
the idea that a partial-abortion procedure could be done on a
healthy baby in the late stages of the pregnancy. Amendment 2
would address that specific concern, making it illegal when done in
the third trimester. Representative Croft felt the amended
language would go a long way towards curing the constitutional
concerns. He pointed out that none of the committee members were
experts, even the attorney members, but stated that in his humble
opinion, without both of the amendments, or certainly without
either one, he would confidently tell the committee that the law
would not be upheld in a court of law, if enacted in its present



form, and would be overturned aa a violation of constitutional

rights.

CHAIRMAN GREEN asked if Representative Kott found, through his

research, that there was viability earlier than the start of the

third trimester.

REPRESENTATIVE KOTT advised roambors that was what he discovered
during his research of the entire issue, that there was viability
prior to the beginning of the seventh month.
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CHAIRMAN GREEN stated that if the bill was enacted in its present
form, that there could be viable babies/fetus, that would be
subject to the typo of abortion addressed in the bill.

REPRESENTATIVE KOTT advised members that would be correct. He
added that he felt the bill would withstand constitutional muster
without Amendment 2. Representative Kott noted that they now had
two conflicting views, as he suspected there would be many
conflicting views, depending on who a person talked to, and what

side of the issue they stood on.

REPRESENTATIVE BERKOWITZ reiterated that the bill was
unconstitutional in its present form, and he was fully confident
that when it got to the courts, which it would, the courts would

confirm that position.

Number 662

REPRESENTATIVE JAMES pointed out that this was her fifth
legislative session, and she had been a member of the House
Judiciary Committee for two year3. She expressed that while
sitting on the House Judiciary Committee, she had seen legal
opinions submitted on both sides of an issue; it is constitutional,
it is not constitutional. Representative James provided an example
whereby the legislature passed legislation that would phase out the
longevity bonus program. Two legal opinions were presented, wich
one stating that it would definitely be unconstitutional, and the
other said it was not. That law was challenged, went to court, and
was found to be constitutional. Representative James felt that to
second guess the courts on the is3ue before members, was not the
issue. The 1issue before her was whether or not to prohibit a
gruesome procedure, and whether or not it would make good sense to
allow it to occur, where a baby is partially delivered, and then

killed before completely taken from the uterus. That, to her, was
not acceptable, and she felt members had heard plenty of testimony
that indicated there were other methods. Representative James

pointed out that they had just heard testimony which reflected that
the procedure was used as an elective on healthy babies, and that
was what HB 65 was attempting to do; to prohibit the use of that
specific procedure for electives.

REPRESENTATIVE JAMES stated with respect to Amendment 2, separating
it to the third trimester would not necessarily address viability.
She did not believe viability could be separated by saying, "third
trimester". Representative James pointed out that viability in
court cases prior to now, had a different connotation than a third
trimester. She expressed that she would be voting against



Amendment 2.

REPRESENTATIVE PORTER maintained his objection to adoption of
Amendment 2.

CHAIRMAN GREEN requested a roll call vote. In favor:
Representatives Bunde, Croft and Berkowitz. Opposed:
Representatives Porter, Rokeberg, James and Chairman Green.
Amendment 2 failed adoption, 4 to 3.

Number 1000
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REPRESENTATIVE JAMES moved to report CSHB 65(JUD) out of committee,
with individual recommendations and attached fiscal notei.

Representative Bunde objected.

REPRESENTATIVE BUNDE advised members that he had a great deal of
empathy for a number of the folks who had testified who were pro—

life, and felt disenfranchised because of Roe v. Wade . He did not
feel, at any time, that the legislation before them would address
that case, or change anything. Representative Bunde expressed that

from that point of view, those people deserved some level of
comfort that their point of view was being addressed.

REPRESENTATIVE BUNDE pointed out that the other side of that
argument did not accomplish much, because it would not get to Roe
v. Wade , and for those who viewed the proposed legislation as the
first step to make abortion illegal, was a delusion.
Representative Bunde recognized that it was unfortunate that some
of the issues members had to face had heavy, philosophical
connotations. He expressed that as in many of those other 1issues,
it came down, for him, to practical application; what would he do
if he were in those shoes. Representative Bunde stated that for
him, 1f his wife were to face a life-threatening pregnancy, he
would absolutely want her, and counsel her to have access to an
abortion to save her life. He stressed that he would not trade his
wife for an unborn child; personal, philosophical statement.

CHAIRMAN GREEN asked if Representative Bunde was speaking to
partial-birth abortion, or abortions, in general.

REPRESENTATIVE BUNDE stated that he was speaking to any abortion.

CHAIRMAN GREEN asked that he keep his comments to the issue of
partial-birth abortion, which was what the bill was addressing.

REPRESENTATIVE BUNDE stated that if a partial-birth abortion wa3
what it would take to save his wife"s life, he would accept it, and
encourage 1it. However, he stated that when he did that, he was
allowing himself that privilege, and he would then have to allow
other people their philosophical approach to the situation, and how

they would make those decisions. Representative Bunde advised
members that he was sympathetic, and understanding of those who
felt that abortion was wrong, partial-birth abortion. Having said

all that, Representative Bunde expressed that he would not keep the
bill from moving forward; however, pointed out that if enacted, and
was challenged, overturned by the court3, or appeared at all in any



way to challenge Roe v. Wade , that he would work against it.

CHAIRMAN GREEN asked if there was anyone else that wished to
discuss the issue of partial-birth abortion.

REPRESENTATIVE JAMES felt it was very important, that when making
a decision of the type of legislation presently before the
committee, that it was a specific procedure that would become
illegal. And a specific procedure that was very gruesome, and
according to all of the testimony, and all of the investigations
that she had had the ability to read and understand, was that it
was not a necessary procedure. She expressed that they had
included the caveat, that in case it was a procedure necessary to

HOUSE JuD BASIS -15 - 03/10/97
save the life of the mother, that it was a procedure that could be
used. Representative James advised members that she agreed with
Representative Bpnde, that the life of the mother was over and
above the life OE an unborn child. However, stated that in any
event, she felt they s"ould not stray from the fact, that what the
proposed legislation did was restrict one specific abortion
procedure, and not in any way, shape or form, reduce any ability
for anyone to get an abortion under current conditions.
Representative James felt it was very important to make that clear.

REPRESENTATIVE BERKOWITZ stated that during testimony, members had
heard a lot of what he considered as being fairly sanctimonious,
moralizing about abortion, 1in general; however, he would restrict
his comments soley to the question of what he termed, late term
abortions because that was the procedure that was at 1issue. He
felt members, wunwillingly, become the vehicles for inflammatory
language which served to divide people of good will by succumbing
to terms with something like partial-birth abortion.

Representative Berkowitz pointed out that it was a procedure, a
medical procedure, and doctors, every doctor he*d known, took a
Hippocratic oath, not to do anything that would jeopardize the
health or well being of a person. It seemed to him that when
members circumscribe the procedures available to a doctor, they
would be limiting the ability of a doctor to treat a patient.
Representative Berkowitz stressed that he knew of no other
procedure the state of Alaska had banned, much less, attached a C
felony to. Representative Berkowitz felt they were taking an undo
3tep forward; it was not a question in his mind of just limiting a
medical procedure, it was also chipping away at abortion rights.

He believed that was an unfortunate 3tep to take, and was sorry
members were being used as a vehicle for something that was
divisive, pointing out that it was a procedure that had never been
performed in the state of Alaska. Yet, it would cause a great deal
of consternation, 1in the general public, and a great deal of
outcry, because people felt so passionately about it.
Representative Berkowitz stated that rather than letting a symbolic
bill just die on the vine, the members had chosen to go forward
with it, and he regretted that and would be voting against passage

of the bill.

CHAIRMAN GREEN reminded members that there were drugs used in other
places, and procedures used in foreign countries that were not
acceptable in the state of Alaska, so he thought to limit a
specific abortion procedure, would not create a problem of



attempting to decide whether it would one"s spouse, or the baby

that lived. He stated that if it was necessary in order to protect
the mother, that he would never, ever trade his wife for an unborn
child. Chairman Green noted that, by the same token, he would not

sacrifice that child on a "maybe" diagnosis, because he would also
hold the life of the child in high regard. Chairman Green
reiterated that they were not addressing the issue of abortion, but
one specific procedure that would be banned in the state. He
expressed that that was what members should keep focused on, nou
the total idea of abortion.

Number 1200

CHAIRMAN GREEN noted that there had been objection, and asked if
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the objection was maintained. The objection was maintained, and
Chairman Green requested a roll call vote: In favor:

Representatives Bunde, Porter, Rokeberg, James and Chairman Green.
Opposed: Representatives Croft and Berkowitz. CSHB 65 (JUD) was
moved out of the House Judiciary Committee by a vote of 5 to 2.

REPRESENTATIVE BUNDE expressed that he had a bill up in the House
Finance Committee, and asked that he be excused.

REPRESENTATIVE ROKEBERG requested a brief at-ease.

CHAIRMAN GREEN called a brief at-ease at 2:37 p.m. The meeting
reconvened at 2:41 p.m.






