


CHAIR:

DATE: 5/6/98

S E N A T E  C O M M I T T E E  R E P O R T

FURTHER:

DATE TURNED ^  
IN TO OFFICE: (5  "  &  — / O

Judiciary Committee considered CS FOR HOUSE BILL NO. 203(JUD)

“An Act relating to actions for unlawful trade practices.”

and reco m m en d s:

[v£] be r e p la c e d  w ith  C S

[ ] ad op t p r e v io u s   C S __

[ ] a ttach ed  a m en d m en t(s )

[ ] adopt Letter o f  Intent by _ 

[ ] further referral to t h e ____

S e n a te  B ill:
b e ] sa m e title  

/ /A  3 .6 %  ( J U Q  ) [  J n ew  title
H o u s e  B ill:

______________ ( ) [ ] sa m e title
[ j tech n ica l title  
[ ] new: SC R '____

Com m ittee

C om m ittee

N O T E (S ):
Department Date Zero Fiscal

P R E V IO U S  F IS C A L  N O T E (S ):*
Dcpaitmcnt Date Zero Fiscal

| ] A P PR O P R IA T IO N  •• no fiscal note •Include fiscal notes accompanying G overnor’s bill



m

w

C O R R E C T I O N

  C S H B  a & 3  ( * «

end re ta in  th is co rrec ted  ve rs ion .



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

0-LS0553\R

C S  F O R  H O U S E  B IL L  N O . 2 0 3 (J U D )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T IE T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N  

BY THE 1IOI.SE JUDICIARY COMMITTEE
OITcrcd: 4/20/98 
Referred: Rules

Sponsor(s): REPRESENTATIVES DYSON, Cowdcry, Porter, James, Rokeberg, Hudson

A  B IL L

F O R  A N  A C T  E N T IT L E D  

" A n  A ct r e la t in g  to  a c t io n s  fo r  u n la w fu l tr a d e  p r a c tic e s ."

B E  IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  1 . A S  0 9 .6 0 .0 1 5  is  a m en d ed  b y  a d d in g  a n ew  su b sec tio n  to read:

(c ) T h is  se c tio n  is  su b ject to  A S  4 5 .5 0 .5 3 7 .

* S e c .  2. A S  4 5 .5 0 .4 7 3 (c )  is  a m en d ed  to read:

(c )  A  v io la tio n  o f  tins s e c t io n  c o n stitu te s  an unfa ir  or d ecep tiv e  act or practice  

under A S  4 5 .5 0 .4 7 1 . It [N O T W IT H S T A N D IN G  A S  4 5 .5 0 .5 3 1 (a ) , ITJ is  presu m ed  

that actual d a m a g es  to  the co n su m e r  u n d e r  A S  4 5 .5 0 .5 3 1 (a )  are equal to the c o s t  o f  

the se r v ic e  p rov id ed  p lu s $ 2 0 0 . A d d itio n a l d a m a g es  m ust he proved .

* S e c . 3 . A S  4 5 .5 0 .5 3 1 (a )  is  a m en d ed  to  read:

(a) A  person  w h o  su ffers  an a scer ta in a b le  lo ss  o f  m o n ey  or properly as a result 

o f another p e r so n ’s act o r  p ractice d ec la red  u n la w fu l by A S  4 5 .5 0 .4 7 1  m ay bring a 

c iv il  a ctio n  to  reco v er  fo r  e a c h  u n la w fu l a c t  o r  p r a c t ic e  th r e e  t im e s  th e  actual 

d a m a g es  or $ 5 0 0  ($ 2 0 0 ) , w h ic h e v e r  is greater. [T H E  C O U R T  M A Y , IN C A S E S  O F  

W IL F U L  V IO L A T IO N , A W A R D  U P  T O  T H R E E  T IM E S  T H E  A C T U A L  D A M A G E S

HB0203c -I- CSHB 203(JUD)
N,-w T*xt V nd f'rlinod  [DELETED TEXT BRACKETED]



1 S U S T A IN E D .]  T h e court m a y  p rov id e  other r e lie f  it co n s id e r s  n e c e ssa r y  and proper.

2 Nothing in this subsection prevents a person who brings an action under this

0-LS0553VR

3 subsection from pursuing other remedies available under other law, including
4  common law.
5  * S e c . 4 . A S  4 5 .5 0 .5 3 1  is  am en d ed  by ad d in g  n ew  su b se c tio n s  to  read:

6 ( i)  I f  a person  r e c e iv e s  an aw ard o f  p u n itive  d a m a g e s  u n d er  (a )  o f  th is  s e c t io n ,

7 the court sh a ll require that 5 0  percen t o f  the aw ard b e d e p o s ite d  in to  the gen era l fund

8 o f  the state under A S  0 9 . 1 7 .0 2 0 (j) . T h is  su b sec tio n  d o e s  n o t grant the sta te  the right

9  to  f ile  or  jo in  a c iv il a ctio n  to  reco v er  p u n itive  d a m a g es.

10 (j) T h e  c o m m iss io n e r  o f  adm inistration  sh a ll sep a ra te ly  a c c o u n t fo r  m o n ey

11 rece iv ed  under (i) o f  th is se c tio n  that is d ep o sited  in  the gen era l fund . T h e  annual

12  e stim a ted  b a la n ce  in the a cco u n t m ay be appropriated  b y  the le g is la tu r e  fo r  the

13 e x p e n se s  o f  the fair b u sin ess  p ractices se c tio n  o f  the D ep a rtm en t o f  L aw .

14 * S e c . 5 . A S  4 5 .5 0  is a m en d ed  by ad d in g  n ew  se c t io n s  to  read:

15 S e e . 4 5 .5 0 .5 3 5 . Private injunctive relief, (a ) S u b jec t to  (b ) o f  th is  s e c t io n

16 and in ad d ition  to any right to  bring an action  under A S  4 5 .5 0 .5 3 1  or  o th er  la w , any

17 person  w h o  w a s  the v ic tim  o f  the u n law fu l act. w h eth er  o r  not the p erso n  su ffered

18 actual d a m a g es , m ay bring an action  to obtain  an in ju n ction  p ro h ib itin g  a  se lle r  or

19 le s so r  from  co n tin u in g  to  e n g a g e  in an acl or p ractice  d ec la red  u n la w fu l under

2 0  A S  4 5 .5 0 .4 7 1 .

21 (b ) A  p erson  m ay not bring an action  under (a ) o f  th is  s e c t io n  u n le ss

22 ( I ) the p erson  first p ro v id es w ritten  n o tic e  to  the s c i lc r  or le s so r  w h o

2 3  e n g a g e d  in the u n law fu l act or  practice  that the p erson  w ill s e e k  an in ju n ctio n  aga in st

2 4  the se lle r  or  le sso r  i f  the se lle r  or le sso r  fa ils  to  p rom p tly  s to p  th e  u n la w fu l act or

2 5  practice; and

2 6  ( 2 ) the s e lle r  or le sso r  fa ils  to  prom p tly  s to p  the u n la w fu l act or

2 7  practice  a lter  r e c e iv in g  the n o tice .

2 8  S e e .  4 5 .5 (1 .5 3 6 . Mediation. N o tw ith sta n d in g  the o th er  p r o v is io n s  o f

2 9  A S  4 5 .5 0 .4 7 1  -  4 5 .5 0 .5 6 1 , a  c iv il  action  under A S  4 5 .5 0 .5 3 1  or  4 5 .5 0 .5 3 5  m a y  be

3 0  su b m itted  lo  m ed ia tio n  under the A la sk a  R u les o f  C iv il P roced u re . T h e  m ed ia tion

31 m ust b eg in  w ith in  3 0  d a y s  after the court's order for m ed ia tio n . D u r in g  m ed ia tio n , the

CSHB 203(JUI» -2- HB0203c
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1 cou rt m ay, if  it is d e term in ed  appropriate  by the court, en jo in  the d efen d an t from

2 en g a g in g  in tiic act or  p ractice  that is  the su b jec t o f  the c iv il  a c tio n .

3  S e c . 4 5 .5 0 .5 3 7 . A t to r n e y  fe e s , c o s t s , and d a m a g e s , (a )  In an action  brought

4  b y  a private person  under A S  4 5 .5 0 .4 7 1  -  4 5 .5 0 .5 6 1 , a p rev a ilin g  p la in tiff  shall be

5  aw ard ed  co sts  as p ro v id ed  b y  cou rt rule and fu ll r ea so n a b le  attorney fe e s  at the

6 p reva ilin g  reason ab le  rate.

7  (b) U n less  the action  is  fou n d  to  be fr iv o lo u s , in an a c tio n  brought by a  private

8 p erson  under A S  4 5 .5 0 .4 7 1  - 4 5 .5 0 .5 6 1 , a p rev a ilin g  d efen d a n t sh a ll be aw arded

9  attorney  fe e s  and c o s ts  as p rov id ed  by court rule. I f  the action  is  found to be

10 fr iv o lo u s , the attorney  fe e s  to  be aw arded  to the d efen d an t sh a ll be fu ll reason ab le

1 1  attorney fe e s  at the p rev a ilin g  rea so n a b le  rate.

12  (c )  N o tw ith sta n d in g  th e  o th er  p r o v is io n s  o f  th is se c t io n , in an action  brought

1 3  b y  a private p erson  under A S  4 5 .5 0 .4 7 1  -  4 5 .5 0 .5 6 1 ,  i f  the p la in tiff  is not the

14 p rev a ilin g  party and i f  the cou rt f in d s that the a c tio n  w a s  brought b y  the p la in tiff  to

15 ob ta in  a co m p etitiv e  b u s in e ss  a d v a n ta g e , the court sh a ll aw ard  a p reva ilin g  d efen d an t

16  c o s ts  as p rovided  by court ru le, fu ll rea so n a b le  a ttorn ey  fe e s  al the p rev a ilin g

17 reason ab le  rate, and  a n y  d a m a g es  su ffered  by the p rev a ilin g  d efen d an t as a result o f

18 the p la in t i f f s  a lleg a tio n s .

19  (d ) In th is  s e c t io n , "frivolous"  m ea n s

20 ( 1 ) not rea so n a b ly  b ased  on  e v id e n c e  or on  e x is t in g  law  or a reason ab le

21  e x te n s io n , m o d ifica tio n , or  reversal o f  e x is t in g  la w ; or

22  (2 ) b rought to  harass the d efen d an t or to  ca u se  u n n ecessary  d e la y  or

2 3  n e e d le ss  ex p en se .

2 4  *  S e e .  6. A S  4 5 .5 0 .5 3 1 (g )  is  rep ea led .

2 5  * S e c .  7 . A S  4 5 .5 0 .5 3 6 , en a cted  b y  se c . 5  o f  th is A ct, o n ly  a p p lie s  to  c a u se s  o f  action  that

2 6  a ccru e  on  or after the e f fe c t iv e  date o f  th is A ct.

0-LS0553\R
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CSHB 203 
Sponsor Statement
Consumer Protection from Unlawful Trade Practices

"An Act relating to actions for un law ful trade practices."

A la s k a n  c o n s u m e r s  h a v e  g r o w n  in c r e a s in g ly  v u ln e r a b le  to  f r a u d  s in c e  th e  

D e p t , o f  L a w 's  C o n s u m e r  P r o te c t io n  S e c t io n  w a s  e l im in a t e d  in  th e  la te  

1 9 8 0 s .

K n o w in g  th a t  o u r  s ta te 's  fr a u d  e n f o r c e m e n t  e f f o r t s  a r e  w e a k ,  s w in d le r s  

p r e y  h e a v i ly  o n  o u r  c i t i z e n s ,  g i v i n g  u s  a d u b io u s  r e p u t a t io n  a s  e a s y  

ta r g e ts , a n d  c o s t in g  u s  a n  e s t im a t e d  $10 m i l l io n  a  y e a r  in  t e le m a r k e t in g  

fr a u d  a lo n e .  W e  c o n t in u e  to  la g  fa r  b e h in d  o t h e r  s t a t e s  in  p r o v id in g  

p r o te c t io n  to  o u r  c o n s u m e r s - e s p e c i a l l y  e ld e r ly  A la s k a n s ,  w h o  a r e  

p a r t ic u la r ly  v u ln e r a b le .

T h o u g h  A la s k a 's  s t a t e  g o v e r n m e n t  c o n s u m e r  p r o t e c t io n  a p p a r a t u s  is  

in a d e q u a t e  to  p r o t e c t  o u r  c i t iz e n s ,  w e  c a n  e m p o w e r  o r d in a r y  A la s k a n s  to  

f ig h t  b a c k  a g a in s t  c o n s u m e r  fr a u d . C S H B 2 0 3  g i v e s  A la s k a n 's  th e ir  o w n  

"teeth ."

C S H B 2 0 3  p r o v id e s  fo r  a d i s p u t e  r e s o lu t io n  p r o c e d u r e  fo r  c o n s u m e r  

d is p u t e s .  F ir s t  a  c o n s u m e r  m a y  n o t  b r in g  c o u r t  a c t io n  u n le s s  t h e y  f ir s t  

p r o v id e  w r it t e n  n o t ic e .  A  m e d ia t io n  o p t io n  is  a l s o  p r o v id e d  fo r  in  th is  b ill  

a s  a d i s p u t e  r e s o lu t io n  o p t io n .

T h e  b ill  p r o v id e s  fo r  fu l l  a n d  r e a s o n a b le  a t t o r n e y  a n d  c o s t s  fo r  a 

c o n s u m e r ,  p l u s  th e  a b i l i t y  o f  th e  c o u r t  to  g r a n t  in j u n c t iv e  r e l ie f .  A n  

in d iv id u a l  d o e s  n o t  h a v e  to  h a v e  s u f f e r e d  a c t u a l  d a m a g e s  to  b e  g r a n te d  

in ju n c t iv e  r e l ie f .  T h e  in j u n c t iv e  r e l ie f  p r o v i s io n  o f  th is  b i l l  i s  in t e n d e d  to  

b e  a d e te r r e n t  to  * l ie  s c a m  a r t is t  w h o  p r e y  o n  o u r  e ld e r ly  c i t iz e n s .

T o  p r o te c t  t h e  h o n e s t  b u s in e s s  th is  b ill  d e f i n e s  f r iv o lo u s  a n d  p r o v id e s  fo r  

th e  d e f e n d a n t  to  r e c e iv e  fu ll  r e a s o n a b le  a t t o r n e y s  f e e s  a n d  c o s t s  i f  th e  

a c t io n  is  f o u n d  to  b e  f r iv o lo u s .  If th e  a c t io n s  is  n o t  f r iv o lo u s  a n d  th e  

d e f e n d a n t  p r e v a i l s  th e n  A t t o r n e y  f e e s  a n d  c o s t s  a r e  p r o v id e d  fo r  b y  c o u r t  

r u le s .  T h is  b ill  s e e k s  to  p r o te c t  th e  c o n s u m e r  a n d  p r o v id e s  fo r  a  fa ir  

p r o c e s s  to  r e s o lv e  d i s p u t e s .
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S U B J E C T :  S ectio n a l S u m m ary  o f  C SH B  2 0 3 (J U D ) (W ork  O rder N o . 2 0 -
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T O :  R epresentative Fred D y so n
Attn: Patrick H an n an

2b
F R O M : Theresa B an n ister

L eg is la tiv e  C o u n se l

Y o u  h ave requested  a section a l su m m ary  o f  the ab ove-d escrib ed  b ill.

A s  a  prelim inary matter, note that a section a l sum m ary o f  a b ill shou ld  not b e  co n sid ered  an 
authoritative interpretation o f  the b ill and the b ill its e lf  is the b est sta tem en t o f  its con ten ts.

S e c t io n  1. A m en d s the section d ealin g  w ith  attorney fees in certain  sm a ll c la im s  actio n s to 
co n fo rm  the sec tio n  to other ch a n g es in  the b ill.

 th -t provides- a remedv for v io la tin g .A S  4 5 .5 0 .4 7 3 , ur.:cu
req u ires that certain d isc lo su res be m ade for the costs  o f  certain  te lep h o n e  serv ices . The 
a m en d m en t sh o w s  h ow  the su b sectio n  relates to A S  4 5 .5 0 .5 3 1 (a ).

S e c t io n  3 . A m en d s A S  4 5 .50 .531 (a ). A S  4 5 .5 0 .5 3 1  relates to private and c la ss  action s for 
u n la w fu l acts and practices id en tified  under A S  4 5 .5 0 .4 7 1 . A llo w s  a p erson  w h o  has lost  
m o n e y  or property becau se o f  an u n law fu l act or practice to bring an a ctio n  to recover  
d am ages. A llo w s  the person to recover for each unlaw ful act or practice the greater o f  three 
t im es  the actual dam ages or S500. R em o v es  the requirem ent that the v io la tio n  be w illfu l in 
order to rece iv e  triple dam ages. A llo w s  a court to award other n ecessa ry  and proper relief. 
S ta tes that the sec tio n  d oes not prevent a person from pursuing other a v a ila b le  rem ed ies as 
w e ll  as b rin g in g  an action under th is sec tio n .

S e c tio n  4. In (i) am ends the section  cn  private and class actions to require a court to require  
that 50  p ercen t o f  a punitive d am ages aw ard under (a) o f  the sec tio n  b e d ep osited  in the
general fund.

In (j) d irects the co m m issio n er  o f  adm in istration  to separately accou n t for m o n ey  received  
under (i). S tates that the annual estim ated  balance in the account m ay be appropriated b y  the 
leg islatu re for the exp en ses o f  the fair b u sin ess  practices sec tio n  o f  the D epartm ent o f  Law.

SECTIONAL ANALYSIS
1



S e c t io n  5. A d d s three new  sec tio n s  to the article on unfair trade p ractices and co n su m er
protection.

A S  4 5 .5 0 .5 3 5 . A llo w s  any victim  o f  an act or practice u n la w fu l under A S  4 5 .5 0 .4 7 1 .  
w h eth er or not the person suffered actual d am ages, to bring an action  in court to stop  a se ller  
or le sso r  from con tin u in g  to en g a g e  in the unlaw ful act or practice . S ta tes that an action  
u n d er this sec tio n  is in addition to any o th er right to bring an a ctio n  under other law .

E stab lish es con d ition s for bringing the action . First, the person m u st g iv e  the se ller  or lessor  
w ritten  notice that the person w ill bring the action  un less the se ller  or le sso r  prom p tly  sto p s  
the unlaw ful act or practice. Secon d , the se ller  or lessor m ust p rom p tly  stop the unlaw ful act 

or p ractice  after the notice.

A S  4 5 .5 0 .5 3 6 . A llo w s  a c iv il action under A S  4 5 .5 0 .5 3 1  or 4 5 .5 0 .5 3 5  to b e su b m itted  to 
m ed ia tio n . R equires the m ediation  to b eg in  w ith in  3 0  d ays after the court's order for  
m ed ia tio n . A llo w s  the court to en jo in  the defendant during m ed ia tio n  from  the act or 
p ractice  that is the subject o f  the action .

A S  4 5 .5 0 .5 3 7 . E stab lishes the rules for aw arding attorney fees  and co sts  and certain  
d a m a g es in an action  brought by a private p la in tiff  under A S  4 5 .5 0 .4 7 1  - 4 5 .5 0 .5 6 1 .

In (a ), u n less another p an  o f  the sec tio n  provides d ifferen tly , d irects a c o u n  to award a 
prevailing  p la in tiff (the person w h o  brings the action and w in s) co sts  as a llow ed  by c o u n  rule 
and full reasonable attorney fees at the p reva ilin g  reasonab le rate.

in  i o n  u n .ess the action  :s fr.'.o. a . - .c . s  ;... . .  ..r  to aw _rd a p reva ilin g  d cfen cer .:
a ttorn ey  fees  and co sts  as provided  by c o u n  rule. If fr ivo lou s, the d efendant r ece iv es  full 
reason ab le  attorney fees at the p reva ilin g  reasonable rate.

In (c ) , i f  the p la in tif f  d oes not p reva il and the action  w as brought to ob ta in  a c o m p e tit iv e  
b u sin ess  advantage, directs the co u n  to award the prevailing d efen d an t co sts  as p rov id ed  by  
c o u n  rule, full reasonable attorney fees  at the p reva ilin g  reason ab le  rate, and any d a m a g es  
su ffered .

In id ) , d efin es "frivolous."

S e c t io n  6. R ep ea ls A S 4 5 .5 0 .5 3 1 (g ) . T h is is the current su b sec tio n  on attorney fees  and  
c o s ts  for private actions under A S  4 5 .5 0 .5 3 1 .

S ection _7 . This section is an app licab ility  section for sec. 4 5 .5 0  536 .

If 1 m ay be o f  funher assistan ce, p lease  a d v ise .

Representative Fred Dyson

April 22. 199S
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OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Tvpe)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY98) cost: 0.0
POSITIONS
Full-time 0 0 0 0 0 0
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
HB 203 amends Alaska's Unfair Trade Practices and Consumer Protection Act to enhance a private litigant's right, under 
AS 45.50.531, to bring an action in Alaska Superior Court.

Passage of this legislation would cause no new costs for the Department of Law. Section 5 may have the effect of 
increasing revenues, however, as it would require a court to award full attorney’s fees and all allowable costs to a 
prevailing plaintiff (whether the state or a private plaintiff). Under current law, the prevailing plaintiff can only receive Rule 
82 attorney's fees, set at approximately 20 percent. The amount of revenue that might accrue to the state is very 
speculative, depending on the level of effort expended by the state in pursuing actions brought under the Unfair Trade
Practices and Consumer Protection Act.
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