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Sponsor Statement for CSHB120

The Eleventh Amendment to the United States Constitution prohibits suits
against states in federal court for damages brought by citizens of that
state. Recent decisions of the United States District Court for the District of
Alaska have prohibited the Attorney General from waiving this immunity
without express legislative authority to do so. Although the Attorney
General has statutory authority to represent the state in all civil actions in
which the state is a party, there is no specific legislative grant to waive
Eleventh Amendment immunity where it is in the state's best interest.

From time to time there are cases where it is procedurally advantageous
for the state to waive its Eleventh Amendmentimmunity and have acase
heard in federal court - there are presently twosuch cases before the state

of Alaska.

The first case is addressed in the original language for HB120. The United
States is being sued by plaintiffs in Alaska who seek a judgment that the
US owns the tidelands in the Tongass National Forest. The State has not
been named as a defendant, however, it would Ilike to intervene to
determine its title to the lands in dispute.

Only by joining as a defendant in this lawsuit can the state litigate this
title. The Quiet Title Act requires that the United States 'claim and
interest” in the disputed property. In this case, the United States has
carefully avoided taking any formal position as to whether it believesit or
the State has title to the tidelands in question. Therefore, by joiningas a
defendant, the State would secure the opportunity to establish title to
lands it owns.

The second case where it would be procedurally advantageous to waive
Eleventh Amendment immunity involves tort claims where the state and

federal government are both potentially responsible. This issue is
addressed in the amendment before you. Because of the Eleventh
REPRESENTING
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Amendment immunity, and because the federal government will not
appear in state court, the claims cannot be litigated in one court, and fault
allocated among all parties. The state is put in a position where it cannot
have fault allocated to federal agencies and employees and loses this
valuable substantive right. If the state is unable to waive the Eleventh
Amendment and appear and defend in federal court, it will lose its ability
to have a fair allocation of fault among all responsible parties. This places
the state at a substantial economic disadvantage in defending the lawsuit.

The purpose of HB120 is to ask the Alaska State Legislature to allow the
Attorney General to give the State's consentto appear in Federal Court as a
defendant in a case thatinvolves the state's title tosubmerged lands. The
amendment before you would further enable the Attorney General to
waive Eleventh amendment immunity and litigate in federal court in cases
where the state seeks to allocated fault to the federal government or a

federal employee under AS 09.17.080.



BACKGROUND
INFORMATION

Background on the Need for
the Proposed Amendment to House Bill 120

As a “deep pocket,” the State of Alaska is frequently named as the only defendant
in cases where other nonparties are clearlv at fault, and ordinarily the state can receive a fair
allocation of potential liability by joining those parties as third-party defendants for
apportionment of fault under AS 09 17.080 However, a problem exists when the federal

government is involved

By federal law the federal government (agencies, officials, employees, etc ) can
only be sued in federal court. Thus, fault can only be apportioned to the federal government in
federal court However, the Eleventh Amendment of the United States Constitution deprives
federal courts of jurisdiction over tort actions brought by private parties against unconsenting
states. Thus, the state cannot appear in federal court as a defendant (or third-party plaintiff) ina
tort action brought by a private party unless it waives its Eleventh Amendment immunity.

While it clearly would not be in the state’s interest to waive its Eleventh
Amendment immunity in all cases, in the occasional case where the state could reduce its liability
in a tort action by joining the federal government as a third-party defendant for apportionment of
fault under AS 09 17.080 it would be in the state’s interest to waive its Eleventh Amendment
immunity, since federal court is the only forum where a third-party claim against the federal

government can be brought.

In fact, the state faces such a situation now The state has been sued by
approximately one hundred and fifty residents of Hooper Bay in two civil actions in Superior
Court in Bethel. The cases are Smith v State and Melba Joseph, et al v State, and they arise
out of one wrongful death (Smith case) and many illnesses (Joseph case) which were caused by
excess fluoride in Hooper Bay’s public water system. (The liability issues in the two cases are
identical, and the Joseph case has been stayed pending a determination of liability in the Smith

case)

Hooper Bay is responsible under state law to prevent the distribution of
contaminated water, but Hooper Bay had no insurance. Consequently, Smith originally filed suit
against the Yukon Kuskokwim Health Corporation (YKHC), alleging that YKHC failed to
properly supervise Hooper Bay’s water system. However, YKHC was acting under a contract
with the federal government, and the action was removed to federal court.1l After the case against
YKHC was removed to federal court Smith essentially abandoned the action, and initiated a new
action against the State of Alaska in Bethel Superior Court. Smith now claims that the state
should have assured the safety of Hooper Bay’s water system. And more specifically, Smith seeks

1 The state and federal governments are engaged directly and indirectly in several
programs to improve drinking water and sanitation facilities in the bush communities, and both
were aware of problems in Hooper Bay and both had been providing direct and indirect assistance

to Hooper Bay.



to hold the state vicariously liable for the negligence of Steve Weaver, a federal (Public Health
Service) employee detailed to the State of Alaska (Village Safe Water) who was working to

rehabilitate Hooper Bay’s public water system

It obviously would be in the state’s best interest to have fault allocated to any
negligent federal entities in the Smith and Joseph actions (and in any similar action in the future)
pursuant to AS 09 17 080 Indeed, the federal government intended to join the state as a third-
party defendant in the original action against YKHC if that action had gone forward.

Some federal courts have held that onlv the Alaska Legislature can waive the
state's Eleventh Amendment immunity, and only by giving an unequivocal indication of its intent
to do so. Thus the purpose of the proposed bill is to unequivocally authorize the Attorney
General to waive the state’s Eleventh Amendment immunity on a case by case basis in any case in
which the state seeks to allocate fault to the federal government or a federal employee pursuant to

AS 09.17.080.
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4, Peratrovich v. United States (United States District Court No. A92-73.
Civ. (Judge Holland); our file no. 221-93-0340; state's attorneys: Henry Wilson and
Joanne Grace (monitoring); plaintiffs’ attorneys: Thomas Luebben and Richard Young of
Albuquergque, New Mexico; U.S." attorney: Dean Dunsmore). This is one of the jointly
managed ANTLCA cases that have been stayed pending final resolution of the jurisdictional
issues raised in John and the rulemaking petition requesting that federal regulatory

authority be extended to state and private lands.

The plaintiffs seek declaratory and injunctive relief requiring the Federal
Subsistence Board (FSB) to issue a collective permit allowing the harvest of up to 366,000
pounds of herring roe on kelp (1000 pounds per individual for 366 applicants) from the
waters of southeast Alaska as "customary trade."” The FSB has taken the position that it
lacks jurisdiction over the navigable waters where the harvest would occur. The plaintiffs
claim that navigable waters are "'public lands™ for purposes of ANILCA, or alternatively
that the waters and submerged lands within the boundaries of the Tongass National Forest
were reserved by the United States as part of a pre-statehood withdrawal. The state has
not been named as a party, and has sought unsuccessfully to intervene. In March, 1993,
the State Board of Fisheries adopted a *‘customary trade™ regulation allowing sale of up to
32 pounds of herring spawn on substrate by an individual, and up to 158 pounds per
household. Also in March 1993, Judge Holland denied plaintiffs' motion for a preliminary
injunction, finding that plaintiffs had not shown that they face irreparable injury or a
likelihood of success on the merits. On February 12, 1996, in response to the federal
defendants’ most recent status report, the plaintiffs indicated that they wish to proceed with
their alternative claim that the waters and submerged lands of the Tongass are '‘public

lands™ because of a pre-statehood withdrawal.

In April 1996, the United States moved to dismiss the complaint because the
plaintiffs did not challenge the regulations establishing the FSB, which limit its authority
over navigable waters, and for failure to name the state as a defendant. On July 26, 1996,
Judge Holland granted the motion to dismiss based on the first theory, with leave to amend
to challenge the jurisdictional limitations of the FSB, Judge Holland suggested, however,
that the plaintiffs wait to amend their complaint until the federal rulemaking concerning
implementation of the Ninth Circuit's Katie John decision runs its course. Judge Holland
also tentatively indicated that the state will be an indispensable party if the case proceeds.

On October 24, 1996, the plaintiffs filed an amended complaint, and did not
name the state as a party. On December 18, 1996, the United States moved for judgment
on the pleadings, arguing that the case should be dismissed for failure to join the state as

SUPPORTING
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an indispensable party, because the plaintiffs have not exhausted administrative remedies
through the federal rulemaking process, and because the plaintiffs’ remaining claims have
been rejected by the Ninth Circuit in the Katle John decision.

5. Fish and Game Fund v. Alaska and United Stales (United States Distric
Court No. A92-0443 Civ. (Judge Holland); our file no. 221-92-0832; state’s attorney”:
Joanne Grace and Henry Wilson; plaintiffs attorneys: Edgar Paul Boyko; interyenor
attorneys: Mike Stanley and Marc Slonim). This is one of the jointly managed ANTLCA
cases that have been stayed pending final resolution of the jurisdictional issups raised in

John and the rulemaking petition requesting that federal regulatory authonVbe extended
/

to state and private lands.

A coalition of commercial salmon fishermen in the Ytflcon and Kuskokwim
Rivers challenge the Area M (False Pass) fishery also addressed in the Elim state court
case. Plaintiffs raise various constitutional and statutory grojmds, including violation of
the Magnuson Act and Title VTII of ANILCA, and sedK to have the Secretary of
Commerce or Interior take over management of commercial and subsistence fisheries in
Area M and in the Y-K region. A coalition cr  ting of the Peninsula Maiketing
Association, Concerned Area M Fishermen, Aleu*'" . Borough, and various Area M
Native groups have intervened. The state, fed ndants, and intervenors have filed
motions to dismiss pl.aintiffs' second amert\clk’\ plaint. Judge Holland had the matter

under advisement until the case was sta*

6. Ketzlerv. Alaska (Upfte cates District Court No. F90-040 Civ. (Judge
Holland); our file no. 221-92-0278; state's attorney: Robert Nauheim; plaintiffs’
attorney: none, as Marc Grobcfr has withdrawn). This is one of the jointly managed
ANILCA cases that have been >tayed pending final resolution of the jurisdictional issues
raised in John and the ruleftiaking petition requesting that federal regulatory authority be

extended to state and private lands.

This/”ase challenged the closure of the Kantishna and Toklat Rivers to
subsistence fishing for chum salmon under state regulations now superseded. On
December 7Jf996, the case was dismissed without prejudice as moot.

11 T7. Kluti Kaah v. Alaska (United States District Court No. A90-004
(Jud&enolland); our file no. 221-90-0433; state's attorney: Robert Nauheim; plaintiffs
attorneys: He”her Kendall of the Native American Rights Fund (NARF); Mike Walleri
orTanana Chiefs' Conference (TCC)). This is one of the jointly managed ANILCA cases
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M E M O R ANUDUWM State of Alaska
Department of Law
O The Honorable Bill Hudson de: February 7, 1997
Alaska House of Representatives fllerg
TEL. NO: 465-2133
subject House BUJ m
enan Bruce M. Bofelho

Attorney General

| support House Bill 120, which authorizes the Attorney General to waive
the state’s Eleventh Amendment immunity and thereby consent to suit in federal court in
very limited cases. The Eleventh Amendment to the United States Constitution provides
that a state generally may not be sued in federal court without its consent. This bill would
permit the Attorney General to consent to suit in federal court in cases involving the state’s
title to submerged lands, which will benefit the state in ongoing litigation.

| also support a proposed amendment which would allow the Attorney
General to consent to suit in federal court in tort cases in which the state seeks to allocate
fault to the federal government or a federal employee under AS 09.17.080. The state
needs to be able to litigate, in federal court, tort cases in which federal entities are
potentially liable, because the federal government and its employees cannot be sued in state

court.

If you have any questions about cither of these issues, please do not hesitate
to contact my office.

BMB:SDC:kh



MEMORANDUM State of Alaska

to.

FROM:

Department of Law

Ron Somerville date.- February 5, 1997
Special Assistant
FILE NO:
269-5100
TEL NQ:
11th Amendment B ill
SUBJECT

Joanne Grace
Assistant Attorr
Federal Relation

CONFIDENTIALAMX™

This memorandum explains the need of the Department of Law for
passage of the draft bill attached.

A group of plaintiffs has sued the United States, claiming
that the federal government vrather than the State owns the
tidelands, and territorial sea within the Tongass National Forest
(Peratrovwh v. United Stares). They seek this judgment because if
the United States owns these submerged lands, they constitute
“"public lands” under the Alaska National Interest Lands Conservation
Act (“ANILCA"™) and are subject to the jurisdiction of the Federal
Subsistence Board. The plaintiffs want their purchase of herring
roe on kelp from rural residents and resale to other markets to
constitute ‘customary trade" subject to a priority wunder title V III

of ANILCA.

The plaintiffs have not nam~d the State as a defendant,
however. They want title to the submerged lands litigated without

the State's involvement. The United States has not answered the
complaint, and therefore has not stated whether it believes it owns
the submerged lands, but has moved for judgment. One of its bases

for judgment s that the plaintiffs have failed to join an
indispensable party, the State. The United States argues that the
Court cannot decide the issue of title to the submerged lands
without the State's participation because of the State's strong
interest in them. We agree with this argument and believe the
Court w ill dismiss the case unless the State intervenes.

The State would like to intervene because it wants to litigate
title to these lands against the United States. The State would
have problems simply filing suit against the United States to quiet
title to them, however, because the Quiet Title Act requires as a
prerequisite to federal court jurisdiction that the United States
"claim an interest” in the property in dispute. The United States
has carefully avoided taking any formal position as to whether it



believes it or the State has title to the submerged lands within
the boundaries of tho Tongass, although Forest Service employees
certainly have taken the position that they are federally-owned in
dealings with the state. Therefore, this litigation affords the
State an opportunity to litigate title to these lands that the

State otherwise may not have for many years.

The attorney for the United States has notified the State's
attorneys that if the State trie3 to intervene as a defendant, he

w ill assert a violation of the 1l1th Amendment. The Ilth Amendment
provides that federal courts do not have jurisdiction over suits
against unconsenting states. A state may waive its Ilth amendment
immunity, but only by giving an "unequivocal indication™ that it
consents to suit in a federal court. This authority is held by the
legislature, however, which may delegate it to the Attorney
General. The federal district court in Alaska twice has found that
Alaska has no statute expressly waiving Ilth amendment immunity,
and that the Attorney General's power to expressly consent to
federal jurisdiction ™in the context of litigation"' does not grant
him or her the authority to consent to federal jurisdiction for the
trial of a single case. Although the Department of Law thinks it
has good arguments that the legislature has delegated this

authority, these cases carry some weight as precedent, and we want
to eliminate the issue in the PEratrovich case and other submerged

lands cases.

This is the purpose of the drafted bill, Judge Holland has
indicated that he w ill withhold decision on the United States'
attempt to have the case dismissed until February 14 to give the
State an opportunity to intervene. The State must have some level
of assurance by that date that the b ill w ill pass and the State

will be able to intervene.

1 AS 44.23.020(b) provides in part that the Attorney General
shall "represent the State in all actions in which the State is a
party- and "perform all other duties required by law or which
usually pertain to the office of Attorney General in a state.”



