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State of A laska
OFFICE OF THE GOVERNOR

Juneau

April 14,1997

The Honorable Gary Wilken, Chair
Senate Health, Education, and Social Services Committee

Alaska State Capitol, Room 510
Juneau, AK 99801-1182

The Honorable Con Bunde, Chair
House Health, Education, and Social Services Committee

Alaska State Capitol, Room 104

Juneau, AF 82
Dear Chair n and Bunde:
Congratula ,» aur leadership in the fight to protect Alaskans, especially young

Alaskans, from the dangers of tobacco. Today’s joint HESS Committee forum is a
fine example of your willingness to provide valuable information to the public and
generate new debate about the health risks of cigarettes and other tobacco products.

In any discussion about the health of Alaska’s Family, one of our highest priorities
must be reducing smoking by discouraging young people from ever picking up the
habit. That’s why, on the occasion of today’s hearing, | want to reiterate Alaska’s
ongoing commitment to discourage smoking-then add a new tool to our toolbox in the

fight against tobacco.

First, | applaud the work of both of your committees on a significant increase in the
tax on tobacco products. | am firmly convinced this bold step will ultimately save
many, many lives. There is no doubt higher taxes on cigarettes will discourage young
people from smoking. Given the recent admission by one cigarette manufacturer that
nicotine is addictive and harmful-and that the company aimed at least some of its
advertising at young people-any effort to discourage teen smoking is vitally
important. It truly is a matter of life and death. Today, | reiterate my call for a
significant increase in the tax on tobacco in Alaska. | also congratulate those
lawmakers who have already voted for an increase, and urge those who haven’t had
the chance to quickly bring the matter to a full vote.
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Second, ongoing efforts to warn Alaskans against the dangers of tobacco must
continue. The sooner we can get that message to young people-and the more often
we can repeat it—the less likely they will be to pick up what can ultimately be a deadly

habit.

Third, we must support and enforce the laws against underage smoking and punish
those who sell cigarettes and other tobacco products to minors. All Alaskans-
teenagers, parents, and merchants-need to know we’re serious about enforcing the

law.

All of these efforts--a higher tobacco tax, education about the risks of tobacco, and
enforcement of laws against underage smoking--are valuable tools in the fight against

smoking and other tobacco use. But we can do more.

Today, we are adding another important tool to the toolbox. 1 have directed Attorney
General Bruce Botelho to initiate legal action against this country’s major tobacco
companies. That lawsuit, to be filed today in Juneau Superior Court, commits Alaska
to stand with the other 22 states suing the tobacco industry. We must protect Alaska
children and Alaska’s Medicaid Program from corporate decisions that purposely
target young people as “replacements” for thousands of dying smokers.

Alaska’s lawsuit alleges that, while the tobacco industry marketed its products to
children and others in Alaska and reaped huge profits, all Alaskans paid the bill in the
form of Medicaid payments made by the state on behalf of injured smokers who
required medical care. During the years 1980 through 1993 alone, Alaska’s Medicaid

payments on behalf of injured smokers exceeded $100 million.

Today’s action sends a strong signal. Alaskans are fighting back against an industry
that generates these alarming statistics:

. 21.1 percent of Alaska high school students become frequent cigarette
smokers, compared to the U.S. high school student average of 13.8
percent.

. Tobacco use among Alaska adults (28.9 percent) was second in the

nation only to Nevada, which had the highest rate of tobacco use
(29.1 percent) in 1994.
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Again, | wish to congratulate you and the members of your committees for your
important efforts to protect the health of all Alaskans.
can win the fight against the health problems, huge medical bills, and death and

It has been estimated that smoking-related illnesses result in the

deaths of 470 Alaskans per year.

Smoking cigarettes accounted for more deaths in Alaska from
1992-94 than AIDS, alcohol, aircraft crashes, falls, fires, firearms,

and motor vehicle crashes combined.

dying caused by tobacco use.

Sincerely,

cc: The Honorable Mike Miller, Senate President

The Honorable Gail Phillips, Speaker of the House
The Honorable Loren Leman,Vice-Chair, Senate HESS
The Honorable Lyda Green, Senate HESS

The Honorable Jerry Ward, Senate HESS

The Honorable Johnny Ellis, Senate HESS

The Honorable Joe Green,Vice-Chair, House HESS
The Honorable Fred Dyson, House HESS

The Honorable Brian Porter, House HESS

The Honorable Norman Rokeberg, House HESS
The Honorable Ethan Berkowitz, House HESS

The Honorable Eric Croft, House HESS

By working together, we
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Turning a
New Leaf

T
ByJolie Solomon and
ADAM BGgers
JHEN ONE GUY IN A CASE FINALLY
W [Sueals, it’s champagne time in
e prosecutor's camp and ulcer
me for the defense. Sure enough,
tobacco opponents broke out in cheers and
press briefings last week, when Liggett
Group became the first of the major ciga-
rette makers to say the magic words: ciga-
rettes cause cancer, nicotine is addictive
and we market directly to your kids.

The statements are part of a settlement
between Liggett, the smallest of the top to-
bacco companies, and 22 state attorneys
general who are suing the tobacco industiy
for recovery of health-care costs. The deal
gives the AGs a new weapon against their
biggest adversaries, and could shift the
odds in a slew of lawsuits due in court this
spring and summer. It also promises the re-
lease of damaging documents and frees any
Liggett employee to testify—in court, in
Congress or on TV. That's "the kind [of evi-
dence] every piosccutor dreams of in these

. conspiracy cases,” says Massachusetts
AG Scott Harshbarger.

No question, this means new pain for the
industiy. In its usual stoic style, Big Tobac-
co released ajoint statement dismissing the
"so-called settlement” and its importance.
But the companies have a point. The deal
has holes that could limit its im-
pact or cause parts of it to be
overturned. It could be many
years and billions of dollars Ire-
fore tobacco’'s opponents can
really dance in the streets.

Liggett didn’t settle out ofal-

. g DATE
truism. The company is in se- i
vere financial straits. Last year APril7
Bennett LeBow, head of the
Brooke Group, which owns Juno2
Liggett, failed in an attempt to
lake over RJR Nabisco. By Juno?2
dealing with the AGs, LeBow
hopes to find a buyer for Aug. 4
Liggett—and stave off bank-
ruptcy. The settlement may Sept.8
make Liggett more appealing to
buyers because it includesacap  Sept. 20

on liability: any company that
merged with or Required

50 NEWSWEEK MARCH fIl, I<)l7

Let me put that out for you: Liggett's deal burnsfellow smokaneistcrs

Liggett would gain protection for its non-
tobacco assets and for lucrative overseas
tobacco business.

But this cap might not hold up in court—
and there are other uncertainties. Liggett
claims that, except for suits brought by oth-
er states’ AGs, it has obtained immunity to
virtually any other litigation, present or fu-
ture. Many lawyers view this as unconstitu-
tional. Even more important are questions
about whether Liggett can act on a promise
to turn over masses of documents poten-
tially devastating to the entire industry.
The other companies got a court order pre-
venting. for now, the release of most of the
documents, claiming that they are protect-
ed by attorncy-client privilege. Win or lose,
such arguments gain the industry valuable
time to woo new smokers and push oppo-
nents into a favorable settlement.

Despite the evident hurdles, the indus-
try’s enemies took heart from last week’s
news. Liggett has promised to pay a
percentage of its earnings over the next 25

Looking for a Smoking Gun

Within amonth, ajudge’s ruling is expected on the FDA’sright to
regulate tobacco marketing to minors. Other hot cases to watch:

years—but it probably won’t amount to
much, given its current financial condition.
Some see LcBow’s admissions of tobacco's
effects as dynamite, given the decades of
denial on the part of every tobacco execu-
tive. One negotiator in the settlement was
Woody Wilner, a Florida attorney who last
year won the only damages yet paid by a
tobacco company. For companies outside
the settlement, he says, hearing IxiHow's
words is "like you're sitting in the po-
lice cruiser and you sec the guy you did
the robbery with having dinner with
the cops.”

Liggett's admissions could also Ixrosl|
federal restrictions on tobacco. Federal
prosecutors in several grand-jury probes of
possible perjury or conspiracy by the indus-
try could use the Liggett statements as evi-
dence. Rep. Martin Meehan, cochair of the
House tobacco task force, speculates that
prosecutors could bypass court battles by
subpoenaing Liggett for the hot documents.
And, he says, Congress may now show
more support for regulation of
tobacco advertising aimed at
children.

But opponents will have lobe
careful. In 1964, after the sur-
geon general’s first report, they
let the industiy offwith afew re-

CQUITCASE PAK  GOMWENTS
Raulerson Fla. Wrongful-dcalh suit; ‘Woody’
Wilner tries for win No. 2
Broinctal. Fla. First national clnss-action suit;job
injuries from secondhand smoke
Moore etal. Miss. First stale Medicaid suit; no puni-
tive damages; decision byjudge
Floridactal. Fla. Mcdieaid suit as well as racketeer-
ing charges, punitive damages
Engle el ul. Fla. First cluss-nelion suit for smokers;
similar cases in more than 12states
Texaselal. Texas Medicaid suit socks more than

$l(1billion in damages

souiidi;. NonniMm bnijnivi ivitt' j mwau <nnmi rtw iMunmimiKT

strictionson advertising and the
famous warning labels that later
proved a strategic advantage to
the cigarette companies. Il pros-
ecutors “stay the course, [this
could] transform the tobacco
epidemic," says University of
California professor Stanton
Giant/. “ But if they settle for too
little, wc could look back in 50
years and see this as a time of
lost opportunity.”

With fi rm Kaiti.and
Jenmiii MLack



her blue platform shoes, so she mixed up her
own batch. Her friends went wild for it.
W ith a $50,000 loan from her parents, she
started her own company. Hard Candy.
Soon such Hollywood stars as Drew Barry-
more, Cher and Antonio Banderas (yes,
boys wear it, too) were sporting her line,
which included colors like Trailer Trash
(metallic silver). Jail Bait (whitc-and-
pink swirl) and Fiend (metallic
plum). Soon after. Wende Zom-
nir, 2b. helped start a similarly
funky but more upscale nail-pol-
ish company called Urban De-
cay. But as Urban Decay got its
product onto the shelves of
stores like Nordstrom and Ur-
ban Ouftfitters, it ran into seri-
ous competition. Revlon had
started its own streetwear line.
Where Urban Decay has Uzi
and Gash. Revlon offers Gun
Metal and Blood. Urban Decay
wrote Revlon aletter complain-
ing the cosmetics giant was in-
fringing on its trademark. Rev-
lon responded by going to court
and trying to make its tiny rival
renounce any trademark claim.
Even when the competition
isn't quite so fierce, the trend-
setters say it's impossible to
hold on to their innovations for

long. Darryl Kerrigan, 32, started making
hip-hugger pants in her New York studio in
1991. Word spread among models, and soon
superstars like Kate Moss and Kile Mac-
phcrson had their pants slung beneath their
navels. But the imitators came on fast. “It’s
reached the point," Kerrigan says, "where
Kmart is manufacturing hip-huggers.” Ker-
rigan, who grosses $5 million annually.

Fresh jive: Hick Klotz dressed up active wearand started a trend

Color me Uzi: Wendce Zomnir of Urban
Decay hawks street-smart nail polish

doesn't bkime the retail powerhouses for
cutting in; shejust wishes they wouldn’t do
it so quickly. “The fashion cycle has gotten
soshort," she says. “It’slike arace."

One way to avoid being knocked off is
to let an interested corporation buy into
your company, but most of these young
business owners are reluctant to be swal-
lowed by the very world they've defined
themselves against. Laura Whitcomb
was working as a fashion stylist for music
videos in 1992 when she noticed that
women in rap videos always wore cloth-
ing that looked like men’s. Wanting to use
something recognizably masculine while
transforming it into something clearly
feminine, she settled on an Adidas track
suit, which she cut and reshaped into a
tight little number. It was so popular
among her music-video friends that
word reached Madonna, who started
wearing the dress to Knicks games.
Whitcomb’s career was launched. Her
business, Label, which does $500,000
a year in sales, is turning away large re-
tail chains that want to carry her lines.
Whitcomb, 27, is balking, because “once
cool people start selling in not-too-cool
places like malls, it's all over.”

Cool consultants: Keeping that edge is in-
creasingly difficult. A cottage industry of
cool consultants has sprung up to advise the
big boys. Some corporations have even de-
veloped small in-house labels whose sole
purpose is to keep up with the street. Levi’s,
Klotz's nemesis, has expanded its boutique
label, Silver Tab, which company spokes-
woman Carmella Cavallaro says is designed
“to react to volatile trends in the market."
That has meant truckloads of denims that
seem reminiscent of Klotz's. Pe-
ter Zollo, president of Teenage
Research, thinks that the major
companies will ultimately beat
the hipsters at their own game.
Most entrepreneurs gel one
great idea and then bum out, he
says. By contrast, “Levi’s has a
lot of money behind them, and
they are recruiting the coolest
kids to talk to them."

But the thing about being a
cool innovator is that you don't
sweat the corporate competi-
tion. "Re-c-e-vlon,” says Hard
Candy’s Mohajcr, drawing out
the name mockingly. “When
they start a product they do fo-
cus groups and studies. | just
put out the colors | dig." And
since she’s a part of the market
she’s selling to, what she digs
often turns out to I>ewhat sells.

With I*kter Kaiix in Miami

MAlien 3,.1997 NKWAWKKK 49



Alaska State Legislature

Joint House and Senate .
Official Business Health, Education and Social Services Committee State Capit0|
Juneau, AK 99801-1182

PRESS RELEASE

ARIZONA ATTORNEY GENERAL TO ADDRESS JOINT HESS MEETING,;
HELPED WIN SETTLEMENT WITH LIGGETT GROUP TOBACCO FIRM

JUNEAU -- (April 11, 1997) - Arizona Attorney General Grant Woods,
who helped negotiate the recent settlement of lawsuits against the Liggett
Group tobacco company, will address a joint meeting of the Alaska House and
Senate Health and Social Services committees on Monday, April 14, 1997 at
3:30 p.m.

Woods will discuss the historic Liggett settlement, and examine the
variety of tools anti-tobacco forces can use to cut down the use of tobacco,
including taxation, litigation and enforcement.

Also at the meeting, Alaska Attorney General Bruce Botelho will
discuss the status of the tobacco industry's pre-emptive lawsuit against
Alaska, and discuss the Knowles Administration's views on the multi-prong
approach to fighting tobacco. Alaska Health and Social Services
Commissioner Karen Perdue will also make a brief presentation on tobacco's
impact on public health in the state.

Woods, recently featured on ABC's "Nightline" program, on Cable
News Network and in other national media, was a lead participant in the
lengthy negotiations that led to the settlement between Liggett and the
attomeys-general of 22 states.

As part of the settlement, Liggett admitted that cigarettes have long
been actively marketed to minors, that cigarettes are addictive and that they
can cause cancer. An undated marketing study done for Liggett and revealed
by the settlement shows the tobacco industry has targeted youths aged 16 to 21
years old and specific ethic groups in its efforts to attract new smokers.

(MORE)
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Under terms of the settlement, Liggett agreed to waive privilege and
turn over hundreds of industry documents going back decades.

"To use a criminal analogy, Liggett is turning state's evidence in our
lawsuits,” Woods said. ""We believe this is the beginning of the end for this
conspiracy of lies and deception that's been perpetrated on the American
public by the tobacco companies. Someone is finally telling the truth.”

Woods, a Republican elected to the Arizona attorney general’s post,
gained national attention last fall when he proceeded with a lawsuit against
the tobacco companies on behalf of the state over the objections of Arizona's
Republican Governor Fife Symington. It was later reported that Symington
had met with tobacco lobbyists before announcing his objection.

The joint meeting will begin at 3:30 p.m. in the Senate Finance Room,
Room 532 of the State Capitol. The presentation will be carried by KTOO-TV's
Gavel to Gavel, and will also be available via teleconference at Legislative
Information Offices in Anchorage and Fairbanks, and at other LIOs by request.

The House HESS Committee members are Representatives Con Bunde
(Chairman), Joe Green, Fred Dyson, Brian Porter, Al Vezey, Tom Brice and
Alan Kemplen. The Senate HESS Committee members are Senators Gary
Wilken (Chairman), Loren Leman, Lyda Green, Jerry Ward and Johnny Ellis.

HH#

FOR IMMEDIATE RELEASE

FOR MORE INFORMATION: Representative Con Bunde
(907) 465-4843
(907) 465-3871 fax

Senator Gary Wilken
(907) 465-3762
(907) 465-4714 fax
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GRANT WOODS

Grant Woods is a lifelong resident of Arizona. He grew
up in Mesa, Arizona, before attending Occidental College in Los
Angeles where he graduated Phi Beta Kappa. In 1979 he received a
law degree from Arizona State University.

»
Mr. Woods led all candidates on Lae 1990 ballot and was

re-elected Arizona Attorney General in 1994 with 8M? of the vote.
He presides over a staff of 850 employees including 300 attorneys
and is chief counsel and law enforcement officer for the State of

Arizona.

He is recognized across the nation for his leadership in
consumer protection, environmental enforcement, civil rights, and
fighting crime. A pro-active Attorney General, Mr. Woods
personally appears in the courtroom in trials, hearings and
sentencings, and argues for the state before appellate courts
throughout the state and country. Mr. Woods successfully argued to
the United States Supreme Court the matter of Lewis v. Casey, a
case dealing with inmate access to the courts. He was named
"Attorney General of the Year" by the National Association of
Attorneys General in June of 1995. He is the past national
president of the Civil Rights Committee and currently chairs the
national Supreme Court Committee.

Mr. Woods was founding President of the Mesa Education
Foundation. In 1986, he founded the Mesa Boys & Girls Club. The
Club recently opened its new facility, the largest .in Arizona, and
renamed it after Grant Woods. Mr. Woods also hosts his own radio
show on Fridays from 1:00-3:00 P.M. on top-rated KTAR radio.

Mr. Woods is married to Marlene Galan Woods, news anchor-
at KSAZ-Channel 10, and has four children, Austin 13, Lauren 11,
Cole 5 and Dylan 1.



For Immediate Release Contact: David White (202-223-8700)
Match 20,1997 Jay Smith (703-683-3512)

ATTORNEYS GENERAL REACH MAJOR TOBACCO
LAWSUIT SETTLEMENT

Industry Documents Reveal Big Tobacco's Knowledge of
Smoking's Dangers; Marketing to Kids

Washington, D.C., March 20 - In a stunning development lor America's tobacco
industry, Liggett Group, Inc. has agreed to settle lawsuits filed against it by twenty-two
states, it was announced today.

For the first time in history, Liggett, one of die nation's top five tobacco companies
admits that three of the tobacco companies' major contentions are in fact false. Liggett
admits that cigarette smoking causes lung cancer, heart disease and emphysema.
Liggett admits that nicotine is addictive. Liggett admits that tobacco companies actively
market to teenagers, and when tobacco companies refer in their internal documents to
"youth," itincludes teenagers 14-18 years of age.

Under the terms of the settlement, Liggett has agreed to waive privilege and turn over
hundreds of industry documents going back decades. These documents are being filed
in courthouses around the country.

In a statement issued as part of the settlement, Liggett CEO Bennett S. LeBow pledg-ed
to "scrupulously avoid any and all advertising and marketing that would appeal to
children and adolescents” and to place a warning on all Liggett brands that "Smoking
is Addictive."

"Never again will Big Tobacco be able to claim innocence with a straight face," said
Mississippi Attorney General Michael Moore (D), whose first-m-the-nation lawsuit
seeking compensation for the cost bome by taxpayers to treat tobacco-related disease In
indigent citizens goes to trial in June. "The documents will tell the real story behind the
industry's lies."

‘To use a criminal analogy, Liggett is turning states evidence in our lawsuits againut
the other major tobacco companies,” stated Arizona Attorney General Grant Wooda &R,

-MORE-



a lead participant in the lengthy negotiations that led to today's settlement. "Juries
across the country are finally going to hear the truth, from the inside, about how
tobacco companies have operated over the years."

The Liggett agreement does not constitute a consent to any fraudulent conveyance of
the RJR food group or any other entity which would constitute fraudulent conveyance.

‘The Attorneys General want to be absolutely dear: we will fight any attempts to spin
off assets in a fraudulent conveyance. RJReynolds is put on notice - you cannot protect
your assets by spinning them off into a new company/' said Attorney General Hubert
H. Humphrey, Il of Minnesota.

The Attorneys General participating in the Liggett settlement are (listed by alphabetical
order of state): Arizona (Grant Woods); Connecticut (Richard Blumenthal); Florida
(Bob Butterworth); Hawaii (Margery Bronster); lowa (Tom Miller); lllinois (Jim Ryan);
Indiana Geffrey Modisett); Kansas (Carla Stovall); Louisiana (Richard leyoub);
Maryland (Joseph Curran, Jr.); Massachusetts (Scott Harshbarger); Michigan (Frank
Kelley); Minnesota (Hubert H. Humphrey, Il1); Mississippi (Milce Moore); New Jersey
(Peter Vemiero); New York (Dennis Vacco); Oklahoma (Drew Edmondson); Texas (Dan
Morales); Utah (Janet Graham); Washington (Christine Gregoire); West Virginia (Darrel
McGraw); and Wisconsin (James Doyle).

Copies of the settlement agreement can be obtained an the Internet at
http://stic.neu.edu
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Liggett settles with states

Cigarette maker to admit smoking causes
cancer; pay some $750 million

March 20,1997: 6:10 p.m. ET

NEW YORK (CNNfti) - Liggett Group Inc. on
Thursday reached an unprecedented lawsuit
settlement with 22 U.S. states, becoming the first
tobacco company to admit that cigarettes are
addictive and can cause cancer.

Breaking ranks with the rest of the tobacco
industry, LiggettiGroup, a unit of Bennett
LeBow's Brooke Group, also agreed to turn over
25 percent of its pre-tax profits for the next 25 Grant Woods
years.

Under the deal, Liggett will pay an estimated
$30 million annually to the states, or about $750
million in total.

Liggett will also pay a flat $25 million fee if
the company either acquires an additional
tobacco unit, or is itself purchased by a cigarette
firm.

Further, Liggett agreed to add a label to its
products, including the Chesterfield and Lark
brands, stating the nicotine is addictive.

"This is the beginning of the end for this
conspiracy of lies and deception that has been
perpetrated on the American people by the
tobacco companies,” Grant Woods, Arizona's
attorney general, told a Washington, D.C., news
conference. "Someone is finally telling the truth.”
(814K WAV") 0rf814K AIFF)

Woods said Liggett would cooperate fully
with state attorneys general in cases pending
against the other companies, and would allow its
current and former employees to testify about
industry practices.

He said the company had already turned over
internal documents, and would argue in court for
the right to provide states with documents related

Mike Moore

03/20/97 16:52:31
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to other tobacco companies.

Liggett executives did not make any
immediate comment about the settlement.

While industry watchers long viewed Liggett,
the smallest of the top cigarette makers, as a
loose link in the powerful tobacco front, analysts
say the company's admission that tobacco causes
disease deals a major blow to the sector.

Tobacco companies face a growing list of
lawsuits filed by states seeking to recoup the
medical costs of treating tobacco-related illnesses
in impoverished patients who receive
state-funded Medicaid insurance.

Along with the cases brought by the states and
individual civil suits, the Justice Department is
investigating whether top tobacco-industry
executives lied to Congress in 1994 when they
testified that nicotine is not addictive.

Scott Harshbarger, the Massachusetts attorney
general and president of the National Association
of Attorneys General, told reporters that the
Liggett deal "will produce information that
indicates that major tobacco companies were
fully aware that the product they were selling is
addictive, that the product they were selling had
great impact on public health."

The nation's four largest tobacco companies,
which all claim nicotine is a non-addictive flavor
enhancement, quickly lashed out against Liggett’s
deal.

Philip Morris called the agreement a "'sham,"
and insisted in a statement that the settlement did
nothing to impact other tobacco litigation.

"Philip Morris will continue to defend
vigorously against the meritlcss lawsuits filed by
the states seeking to recover health-care
expenses,” the statement said.

A key element of the settlement is Liggett's
agreement to turn over potentially damaging
documents, including notes between tobacco
companies.

However, a North Carolina state judge issued
a temporary restraining order prohibiting Liggett
for the time being from given any notes to the
states.

Lawyers for R.J. Reynolds Tobacco, Philip
Morris, Brown & Williamson Tobacco and
Lorillard Tobacco argued that, the information is
protected by ajoint-defense privilege.

Liggett is expected to argue in court that all
the documents should be delivered to the states,
Arizona's Attorney General Woods said.

Yet Mike Moore, Mississippi's attorney
general, said that even with documents only
involving Liggett, states will receive
unprecedented help in litigation against Big
Tobacco.

03/20/97 16-52:32
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"We will bring the other four tobacco
companies to their knees,” he vowed. (151K
WAV') or

Just one year ago, Liggett became the first
company to ever offer to settle smoking
litigation, reaching an accord with five states. The
company also agreed to settle its part ofa
class-action lawsuit in New Orleans.

As word of Thursday's settlement leaked out,
Wall Street investors sent tobacco shares down

sharply.
- Marcb 20. Shares of Philip Morris (MO), a component in
1997 the Dow Jones industrial average, closed down

7-1/4 to 114-3/4, while RIR Nabisco Holdings
Ligfigth-Stotes (RN) lost 3/4 to 31 1/2 and B.A.T. Industries
(BTI) fell 13/16 to .5-5/8. Brooke Group (BGL)

*March 19. rose 5/8 to 4-7/8."™
12£Z —David Rynecki

home | companies | hot stories | contents | $SiSh 1 stpcjajUQXSS | hslfl
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Finn gives up documents

By Jeff Barker .. ; '
Récubfc Wtashingtti B u r W

WASHINGTON— A sctdemeat signed Thursday couid
end the tobacco industryh 30-year “conspiracy of deceit”
by making public documents <tr*nifing; ritMigflg ouxuriVes’ m
highly sensitive ccnvemhorn, Arizona. Attorney General
Grant Wxxis said. .

The documents' are being- made available to judges .Grant Woods/-_;
around the country as part of a.civil sahement that “lbelieve this ts
Arizona and 21 other stars ranched with Liggetr Group  the beglnnlng_of
Inc, the maker of Chesterfield and Larkaerate. sthoend forthis

The documents, which eo .hack*‘decides, include conspj*aey’of

— See TUMOC page Al16
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:would allow the documents to. remain
;.8X d s said the document* “could | confidential .. >%*. ‘

wtKbrtak. the back of this (tobacco)  -Out of; thousands of documents,
conspiracy" by .showing that. the T Liggett has already chosen 25 to 30
indSls&y lied' about whether'rigarette : that'it believes will be particularly
smgjring causes lung cancer and other>' helpful to' the 22 states — ana
diseases, whether' nicotine is addictive, damaging to the industry. Woods said
andi whether.: cigarette companies he and thefother attorneys general ,
eillegally marketed products wit&cnL2£ jEhavt' not,'seen'the documents since m
JjgDods said that Liggcttk. agree- i?1lhey are privilega™ and are relying on
ment was the.'equivalent of a criminalthe characterizations of LiggctL .r>wr-,
defendant turning state's evidence. v Philip Morris has already won a
« SC believe this is the beginning of- .temporary restraining order in a North
tbejgnd for this conspiracy of lies:and ~.Carolina court ,to prevent attorneys in
detssptinn perpetrated on tte. Araer-~.thoj settlement bom mreading the
ican public' by the tobacco compa- documents hnmedialely. B
nicST «id Woods, » who "played"a  .Bin Moore' said the,'o6urt: order

m d u s . " , s t a t e intfaslcountry is going,to ;care’
Mississippi Attorney General'Mike too moch . about ,-whata judgeZin”
Mgqgrc said the bounty includes “the . North. Carolina ays to’ tty,to;,'hide ;
e maetlincriminating.documents £ver in those documents, continuouslys,from ¢
theffistory of tobacco litigation." #sSS-;us,” Moore raid,>;. '4’?7&,

Zhcsc. are:documaics, you see, ‘. In thejsememchji'.-uggett became*
" tha{we never supposed to find out the first tobacco-company to:admit
about," he said mFoe-e * U that' dgaretns- smoking ' causer lung"

the documents are already on their oncer, heart disease and emphysema,
wajSto Arizona, Mississippi and other . and that -nicotine, is addictive.: The;
states that still have .claims, pending attDrocyn+Vg-Daal 'Isaid.i Liggett;valso
against Phflrp Morris, .RJ. Reynolds conceded that-tobacco firms': market-,
and”other tobacco firms. In Arizona, to “youth* 14-18 years of agxc
WoSds said in the suit that the . fir ms, Liggett agreed to-pay:25pocent 0 f
illegally marketed their wares to' its'pretax profitioyer,..thenext 25
minor*. ' Koo years. If Liggeti magcs"with' another.

Woods proceeded with the lawsuit tobacco company, it would; immcd*
ov S the 'objections.- of Gow Kfec"..ately have to pay S25 milliorii-!».»"" 'le"
Syfljhigton, who otdeted.himlto’drnp . 'j-v Liggett also said its attorneys will

WiSds replicdTnirrsday, JThe aover-T- theSmam.' factor, in the settlement
nor—sidedvwfth-. the >JBvej-:tobacco™-P. They *sud- they could ix>C;'estimate
i companies,' and on? of them*has'bow';:* how; much Liggett,would ultimately;.

adrSltted that the. allegattohs .in;.our,y-'havar.to pay.:r.J>., - -t
I 1 ¢
e Wy, - - [ | .Mime-
mcSoratingThd pr*confnenca;ar”:;'Sota AthjaicyT-General. Hubert H.
one-time

:Liggett,

going to-, .

detomme whether. the documents, 5 . ottered to otneriA’.

cotBlin evidence of a crime..-Such a*v*‘ [Major tobacco stocks woe off in
fining is.-needrd; to-, ovtrcacne iat'v> momirg'trading. Philip Morris Cos.
ttorfA-<liartLtfprivilegeiviralesLA-thalw. was down.55.75, 10 S116.25.. 4
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Frid*y, March 21, 1997

W hen smoke clears,

truth about cigarettes is plain!

or the nation tobacco indus&y, it was
the worst of times Thursday in  /
Washington. For Arizona Attorney ¢
General Grant Woods, it was the best t

In a press conference broadcast live on
CNN, Woods took center stage in
announcing a historic settlement between
Liggett Group Inc. and 22 states.

During the past seven months, Woods
was lead negotiator for the states. Liggeti
attorneys flew into Phoenix three rimes for
meetings, but most of the work was done on
the phone, usually in conference calls
involving 40 to 50 lawyen. .

“Getting all of Liggett’ people and 22
attorneys general to agree to every line ina
61-page document wasn't the easiest thing
to do, but I’'m feeling pretty ... right
aow," Woods said from Washington.

In fact, he didn't complete the deai until
moments before it was announced.

“We needed their lawyers' confirmation
that (Liggett CEO) Bennett LeBow had
signed the document,” he said. “We got it

: SBEWLSN

Republic Columnist

on the phone as we were walking into the
hotel.for the press conference."

But the guts of the agreement is Liggctt’s
willingness to turn over more than 100,000
documents. These contain incriminating,
admissions that Woods expects will be
pivotal in upcoming trials.

Liggett now admits that nicotine is

" addictive, that cigarettes cause cancer and

heart disease, and that the tobacco industry

'. markets to kids as young as 14. .

The deal is a savvy one for Liggettand a -

giant setback for the rest of the industry.

By'being the first tobacco'defendant to
settle with the states, Liggeti got fiivorable
terms; It settles 2£ state lawsuits, in
exchange for-25 percent of its pretax profits
for the next 25 years.

For 40 years, the nation’s tobacco
companies have denied those things.

“This deal shatters their united front."
said Ed Sweda, senior attorney for the
Tobacco Products Liability Project at
Northeastern Univcnity in Boston.

“Liggctt's move seems comparable to the
situation in criminal law where a
co-conspiraioc provides critical evidence. It's
very bad news for the bigger fish."

The agreement is all the sweeter for
Woods because of his battle with Gov. Fife
Symington over the state's lawsuit against
the tobacco companies.

Symington ordered Woods to drop it lasi

folk saying he feared the legs] bill would be
too high. It was later reported that
Symington met with tobacco lobbyists

before announcing the decision. o

Woods got around the governor”™ order by
filing an amended complaint on behalf of
the state-of Arizona rather than the Arizona
Health Care Cost Conoinment System.

“The governor obviously sided with
wrong people," Woods said Thursday.

“He sided with the tobacco companies,
and one of them has now admitted that
everything we allege is true.”

Woods said Symington's order hurts...
Arizona's chances of collecting as much
from the companies as other saxes. -

“We are in an inferior position because
he made us remove AHCCCS. from the suit.
But I think «« will still get a lot of money.
The other companies will have to do what
Liggett did or be put out ofibusiness."

The tobacco companies' biggest problem
all along, and the underlying reason for
Thursday’s settlement, is this simple:

Truth isn’t on their side. FT.
They have shown for years that if you.
hire enough lawyers and lobbyists, enrich-,;;
enough politicians, and blow enough smoke,
the truth can be covered up, twisted, shoved

out of sight.

But it doesn’t go away. Cigarettes are - -
addictive. They are pitched to kids. They-"*-*
cost us billions in health care every year- m
They will kill 8,000 Americans this weeRTV.
Just as many died last week. At least as - “S
many will die next week and the next < *j

ft's worth noting that the settlement —\s
knocked tobacco stocks lower. The biggest--
cigarettcmaker, Philip Morris, fell 6 points; 1
It has lost 25 points in the past week. * «*u*

The only exception was the stock of
Liggea’ corporate parent, Brooke Group.- -
Wall Street pushed its price up for catting ..
smart deal — not for coming clean — but .
it's still good to see honesty rewarded.

It will be even better to see the truth
finally come out in court and put an end'tti-
Big Tobacco's decades of deadly deceit. *.
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Subject: Ex-FDA chief Kessler sees anger in US tobacco case
From: anon3c67@nyx.ca.du.edu (Bruce Watson)

Date: 1997/03/21

Meaaage-Id: <5guna5%$51r@nyx.ca.du.edu>

Newsgroups: alt.smokers,alt.support.non-smokers

[More Headers]
Ex-FDA chief Kessler sees anger in US tobacco case

WASHINGTON, March 21 (Reuter)— Former U.S. Food and Drug
Administration Commissioner David Kessler said on Friday the American
people would react angrily to a tobacco company's admission that the
industry marketed cigarettes to children.

"For one of the major tobacco companies to admit that they marketed to
children, that's striking," Kessler said on NBC's Today Show. "I think it
w ill make the average person just angry,” he added.

The admission by the Liggett Group Inc.—makers of Chesterfield, L&M
and Lark cigarettes--is a striking blow to the cigarette industry.

The admission came in a settlement of lawsuits on Thursday by attorneys
general of 22 states who said Liggett confessed tobacco was addictive,
caused cancer and that tobacco was marketed to minors.

The firm, the smallest of big tobacco companies, made the concessions to
settle lawsuits by 22 states seeking to recoup money spent on health care
for tobacco-related illnesses.

Liggett agreed to turn over documents to state judges that could prove
crucial in lawsuits against other tobacco firms.

"The industry has always maintained that smoking is an adult choice,”
Kessler said. "Now one company has said it is addictive and they marketed
an addictive product to children—it is not a matter of choice, that settles

that issue."

He noted that even Republican presidential candidate Bob Dole said during
last year's campaign that cigarettes were not necessarily addictive. "That
has been the view of some--that cannot be credible any more,” Kessler

said.

Arizona Attorney General Grant Woods said on the program it was a

signficant decision. "This is the first time in the nation's history--remember
there are only five of them--one of them has come forward and finally told
the truth.”

He added that "Most of us probably intuitively know they were not telling
the truth--at least now it's over, as far as this discussion because an
insider, one of the tobacco companies has come forward and says smoking
causes cancer, smoking causes heart disease and emphysema, nicotine is
addictive and, yes, we have marketed towards children and the tobacco

industry markets toward children."

Copyright 1997 Reuters Limited.
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[More Beaderal]

Liggett told to retrieve documents

Judge seals secret papers linked to nicotine addiction; 22 states may have
them by now

By Steve McQuilkin

JOURNAL BUSINESS REPORTER

Judge Wiilliam H. Freeman ordered the Liggett Group yesterday to retrieve
any secret documents on nicotine addiction and other legal issues that may
have been distributed after he ordered them sealed Thursday.

The tobacco industry sought the measure in Forsyth Superior Court after
Grant Woods, the attorney general for Arizona, said that the Liggett
documents were being flown to all 22 states suing the industry. "They will
be all over the councry before the sun comes up," Woods said Thursday.

Many involved with the dispute could not say yesterday whether the
documents were delivered; several states had not received the documents
by yesterday afternoon. But some who have been following the legal battle
between the major tobacco companies and the 22 states suing them say that
it will be hard for the industry to keep the documents confidential.

David Logan, a law professor at Wake Forest University who tracks

tobacco issues, said that if even one attorney general finds a judge willing
to unseal the documents "it won't matter very much what Judge Freeman
decides 10 days from now because the cat's already out of the bag."

In a settlement agreement announced Thursday, Liggett admitted that
nicotine is addictive and that smoking causes lung cancer and other
ailments--something the other tobacco companies have denied.

Michael Moore, the attorney general for Mississippi, said that Liggett's
internal documents show that the industry aimed marketing efforts at

minors.

For many years, the tobacco companies shared information and legal
strategies in developing defenses to lawsuits against the industry. At issue
is whether Liggett can now break ranks and disclose notes and other papers
gleaned from those meetings, which the other tobacco companies say

should remain secret under client-attorney privilege.

Freeman's order requires Liggett to identify anyone who directed or failed
to stop the distribution or production of the secret documents after 12:21
p.m. Thursday--shortly after he signed the order. It also demands that

Liggett provide a full accounting of the whereabouts of all copies of the

documents since that time.
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"Talk about fighting a war on a lot of fields—this really is alogistical
nightmare for them," Logan said of the tobacco companies.

Stewart H. Freeman, an assistant attorney general for Michigan, said he
believes that the documents could be posted on the Internet with a week

or two.

If cigarette companies have documents that show smoking causes health
problems, then it would be hard for them to show why groups such as the
American Lung and American Heart associations can't see those reports,

Freeman said.

"We're not talking about the formula for Coca-Cola,” he said.

Joseph D. Loveland, a spokesman for Attorney General Hubert H.
Humphrey 111 of Minnesota, said that though protective ordersvary from
state to state, the judge in each case can decide whether to open documents

for public inspection.

Loveland said he expects the documents to be unsealed in Mississippi first
because that case is further along and in Florida because that state has
strong Government-in-the-Sunshine laws. He said that the documents could
be filed in Minnesota as early as Monday, but it may take much longer to
get them unsealed because Minnesota has strong protective rules.

Logan said: "The key player in all this is the documents. Whatever is
revealed w ill make things difficult for the tobacco companies.”

Peggy C. Carter, a spokeswoman for R.J. Reynolds Tobacco Co. in

Winston-Salem, said she doesn't believe that Reynolds will have to go to
the other states to keep the documents confidential because she believes
that judges will honor the temporary restraining order.

Carter said that some of the attorneys general are being too glib in the
national spotlight. "They are saying a lot of things, but it doesn't logically

compute,"” she said.

Carter said she was appalled by a comment by Moore, the chief legal
officer for Mississippi, that he doesn't have to obey a court order from

North Carolina. "If there was a court order from Mississippi that concerned
us you can bet your buttons that he would expect us to comply with it,"
she said.

The documents shouldn't have any effect on a federal case over new Food
and Drug Administration restrictions on the sale and marketing of tobacco
products, she said. Judge William Osteen of the U.S. District Court in
Greensboro is considering whether the restrictions are legal after a
challenge by the tobacco and advertising industry and is expected to make
a decision within the next five weeks, possibly as early as Monday. The
restrictions include a ban on color and imagery in tobacco ads except in
adult establishments and publications and a complete ban on self-service
tobacco displays and the distribution of such products as baseball caps and

jackets that bear tobacco logos.

Legally, Osteen is not allowed to consider facts that aren't already in the
court record of the case—and he can’'t refer to the settlement to support any

conclusions he might make, Logan said.

Stewart Freeman said that FDA attorneys probably should try to get some

of Liggett's admissions in front of Osteen even though the hearing is over.
"The Justice Department couldn't possibly have known that Liggett would
make those statements until Liggett made them," Freeman said.
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Allison M. Zieve, an attorney for the Public Citizen Litigation Group, said
that though it's possible the federal government would move to introduce
new evidence, it's not likely.

Copyright 1997, Piedmont Publishing Co. Inc.
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Subject: STATE ATTORNEYS GENERAL V. TOBACCO: A War Without End?
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Date: 1997/03/22
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Newsgroups: alt.smokers,alt.support.non-smokers

[More Headers]

STATE ATTORNEYS GENERAL V. TOBACCO: A War Without End?
by: James E. Tierney (Attorney General of Maine 1980-1990)

On February 19, 1997, Indiana Attorney General Jeffrey Modisett filed a
lawsuit against the tobacco industry asking for extensive regulatory relief
and over a billion dollars in reimbursement for his state's medical
expenses. Indiana therefore became the 22nd state to jump into the war
between the tobacco industry and the state attorneys general.

The lines in this war are clear.

On one side is the tobacco industry. It is armed with billions of dollars in
assets, hundreds of thousands of employees, hundreds of millions of dollars
in political contributions and access to thousands of top-flight lawyers and
lobbyists. No court has ever ordered the tobacco industry to pay one cent

in damages for smoking related claims.

On the other side are twenty-two attorneys general. With their staffs, a
group of well-financed trial lawyers, and the power of emerging publ:c
sentiment, they are utilizing legal theories that have yet to be successfully

applied to the tobacco industry.

No one knows who w ill win the bitter battle currently being played out
almost daily in court, press conferences, the halls of Congress and Wall
Street. The answer may well lie buried deep in the eleven million tobacco

industry documents that have been turned over to the state attorneys
general and their lawyers.

I. The First and Second Wave

By any measure, the tobacco industry is big and growing. While tobacco

has been cultivated since colonial days, it has only been since the dawn of
the 20th Century that cigarettes, as opposed to cigars or smokeless (e.g.
"spitting") tobacco, have dominated its use. Portable, inexpensive, and
addictive, cigarettes were the perfect product to market with massive
advertising campaigns directed by the fast-growing tobacco industry. By
the end of World War 1l, no social gathering was complete without the
availability of cigarettes and their use skyrocketed.

Also skyrocketing, however, were the number of deaths caused by lung
cancer and heart attacks among heavy smokers. Medical research slowly
began to find connections, physicians stopped smoking, the Surgeon
General issued his reports and the rest is history. Today, every reputable
scholar agrees that cigarette smoking kills 400,000 Americans a year
making smoking the country's number one health problem.
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During the 1960's and 1970's, the tobacco industry found itself the target
of private litigation. Brought mainly under the tort theories of deceit,
breach of express and implied warranty and negligence, plaintiffs' cases
were hampered by the lack of definitive medical studies and a firm grasp
of what was then internal tobacco industry knowledge.

In the 1980's, more suits were filed that added the newer legal theories of
failure to warn and strict liability. While plaintiffs could generally now
prove a direct connection between smoking and various diseases, the

tobacco industry successfully countered by arguing that smokers had freely
chosen to smoke, could quit anytime they wanted, and had thereby
voluntarily assumed any hypothetical risk that might exist from smoking
cigarettes. These defenses were ironically bolstered by the Federal
Cigarette Labeling and Advertising Act's imposition of a warning label on
all cigarette packaging and advertising.

Strategically, the tobacco industry countered each and every suit with
scorched earth defense tactics that often spent their opposition into the
ground. As a result, full discovery of internal industry practices never
really took place. Coupled with seemingly invincible power in both
political parties, the tobacco industry entered the 1990's with its power in
tact and cigarette smoking on the rise among young people.

Il. Third Wave

On May 23, 1994, Mississippi Attorney General Mike Moore filed an
unprecedented law ~.uit against the entire tobacco industry. On August 17,
1994, Minnesota Attorney General Hubert H. Humphrey, IIll, joined by

Blue Cross and Blue Shield of Minnesota, did the same. Vilified not only
by the tobacco industry but also by mostlarge business groups, the actions
by these two attorneys general will fcrever change the way tobacco is
regulated in the United States.

These state's cases have much in common. Both assert that the tobacco

industry has engaged in years of illegal activity. Both were brought by
experienced private plaintiff's lawyers working under contract with the
attorney general. The legal theories of the two cases, however, differ

significantly.

In Mississippi, Attorney General Moore filed in his state's court of equity.
U tilizing theories of unjust enrichment and restitution, his suit attempts to
recoup for his state millions of dollars paid by it for the medical care of
indigent citizens. By avoiding the filing of a subrogation claim that the
State of Mississippi was acting on behalf of specific smokers, Moore

avoided the assumption of the risk defense which had earlier proven
successful for the tobacco industry.

In Minnesota, Attorney General Humphrey's case was filed in state court
asserting that the tobacco industry engaged in a series of illegal activities
that violate con. umer protection and antitrust laws. The case further
alleged that the obacco industry knew of the addictiveness of nicotine and
yet engaged in a "unified campaign of deceit and misrepresentation” to
conceal the information from the general public and governmental

agencies.

Both attorneys general, however, spoke forcefully of their concerns over
the increased rate of teenage smoking. With statistics showing that5CH of
all adult smokers had begun smoking before the age of 14, both Mooreand
Humphrey echoed Federal Food and Drug Administration (FDA)

Commissioner David Kessler who since his appointment by President Bush
had made the reduction of youthful smoking a top priority.

In February of 1994, Kessler wrote that he believed that there was
"mounting evidence" that "the nicotine ingredient in cigarettes is a
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powerfully addictive agent" and that "cigarette vendors control the levels
of nicotine to satisfy this addiction.”" This letter was followed in April of
1994 by the now infamous hearing before the House Health and

Environment Subcommittee then chaired by Rep. Henry Waxman (D-Ca)

wherein the CEO's of the seven largest tobacco companies testified that
they personally believed that nicotine is not addictive and that smoking has
not been proven to be a cause of cancer. One month later, Moore filed his

case.
Il1l. The Next Brave Souls

On September 20, 1994, West Virginia Attorney General Darrell McGraw

filed a medical reimbursement lawsuit that for the first time named U.S.
Tobacco, manufacturers of 95" of the smokeless tobacco sold in the

United States, as a defendant along with the other major cigarette
companies. McGraw's case not only mirrored Moore's case legally, but
politically as well. In both state's, the Governors came down hard on the
side of the tobacco industry and filed briefs in court asserting that their
attorney general lacked the authority to bring the suit andor sign contracts
with private lawyers to bring the case.

The attention that arose from these suits, however, at times seemed minor
when compared to the controversy that erupted in Florida with the
late-night passage of the Medicaid Third-Party Liability Act on the last day
of the 1994 Legislative Session. Swept through the Legislature without a
hearing, the Act specifically authorizes the Florida Attorney General to
bring a reimbursement lawsuit and, more importantly, strips from tobacco
defendants the ability to utilize the defenses of assumption of risk and
contributory negligence. Strongly supported by Florida Governor Lawton
Chiles and Attorney General Bob Butterworth, both the procedure and the
substance of the passage resulted in a huge effort by the entire business
community to repeal the Act as soon as possible.

IV. The Stall

During the summer and fall of 1995, the tobacco industry came very close
to ending the initiative of the attorneys general. In Mississippi, Governor
Kirk Fordice, with the support of the entire business community, sued
Attorney General Mike Moore in an attempt to have the case dismissed. In
West Virginia, Governor Gaston Caperton's legal intervention persuaded

a trial judge that Attorney General McGraw did not have the authority to
bring the suit and she dismissed most of the claims. In Florida, the
Legislature overwhelmingly repealed the Liability Act and it appeared that
the industry had the votes to override the veto of Governor Chiles. Only
the Minnesota case was still politically alive although preliminary legal
attacks left it buried deep in the state's appellate process.

The four attorneys general who sued, however, continued their efforts.

Secret documents from the archives of the industry, brought forward by
whistleblowers, sometimes in defiance of state court orders, increasingly
appeared in the press. The tobacco industry then launched legal assaults on
the media itself, winning an apology from ABC and frightening CBS's "60
Minutes" into cancelling a story on the eve of broadcast. The key

committee posts in the new Republican controlled Congress were entirely
pro-tobacco and federal "tort reform" threatened to wipe out all of the state
cases. The tobacco industry dramatically increased its corporate and PAC
contributions and the proposed FDA rule was under furious assault.

V. "Don't Let That Attorney General File That Suit!"

At this point, the industry launched what at best can only be charitably
described as a curious litigation strategy. It initiated lawsuits against the
attorneys general of Massachusetts, Texas, and Maryland, who—at that
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point--were considering filing actions but had not yet finally decided to do
so. These unprecedented suits asked the courts to stop the attorney general
from ever filing a suit as opposed to the more common method of

submitting a Motion to Dismiss after a suit had been filed.

Even a casual observer of state attorneys general cculd have predicted that
these ouits would have the exact opposite effect from what the industry
wanted. Virtually all of the fifty attorneys general rallied to the defense of
the four that had been sued. In private discussions, they characterized the
preemptive efforts of the industry as an indication of corporate arrogance
not shown by any other segment of the American business community. The
response of Massachusetts Attorney General Scott Harshbarger was
representative of others when he responded that "the tobacco industry may
intimidate '60 Minutes,'" but they won't intimidate me."

In November 1995, a conference for state attorneys general, funded by the
Robert Wood Johnson Foundation and organized by the Tobacco Products
Liability Project, was held at Northeastern University in Boston. It brought
together representatives from thirty state attorneys general, leaders of the
tobacco control movement, and the plaintiff's bar, and resulted in a
renewed commitment to continue the litigation efforts.

After almost a year during which no state had sued, Massachusetts became

the fifth state to file. On December 1, 1995 at a press conference held in

a Catholic hospital attended by the Archbishop of Boston, Harshbarger

stated that "cigarette manufacturers have ... known for years, based on their
own secret research, that their products eventually injure or kill the
consumer when used exactly as intended."

The stall was over.

VI. Liggett:

On March 15, 1995, the headlines of every newspaper in the country
announced that The Liggett Group, the nation's fifth largest cigarette
manufacturer, had settled its claims with five of the six states who had
sued it for $10 million, a stake in future profits, and an agreement to
immediately comply with the proposed FDA rule dealing with youth

access. (Louisiana Attorney General Richard leyoub had filed the day
before the settlement announcement.) Minnesota Attorney General Hubert
Humphrey refused to join the settlement, noting that the dollars w:re too
low and that the agreement actually provided the states with an economic
stake in a failing tobacco company that was attempting a hostile takeover

of R.J.Reynolds.

Regardless of the legal merits, there can be no question that the settlement
was a stunning success for all state attorneys general. The industry's aura
of invincibility was gone forever.

The settlement immediately solved several critical political problems. In
West Virginia, the Governor, with a check for $200,000 literally in hand,
reversed his position, thereby reactivating the suit in his state. In Florida,
the settlement on the eve of the vote to override Governor Chiles's veto of
the Liability Act saved the day. In New Jersey, Governor Christine Todd
Whitman ordered her appointed attorney general to start the process to file,
making her the first prominent Republican to support state litigation.

Most important, the settlement legitimatized the efforts of the first five
attorneys general. The media lost its timidity and began launching new and
ever more negative attacks on the tobacco industry. Editorials now asked

why the state attorney general had not sued instead of the other way

around. National health associations, long skeptical of litigation as a route
to tobacco control, have whole heartedly supported the efforts of the
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attorneys general.
VIl. The Deluge

In December 1995, the tobacco industry had preemptively sued Texas

Attorney General Dan Morales in state court in Austin. On March 28,

1996, Morales responded with a law suit, the first state case to be filed in
federal court, that alleged civil racketeering violations. Morales also issued
a blistering attack on the industry. In the face of polls that showed the
citizens of his state opposed his filing the suit, Morales stated that he
believed that the industry had engaged in the "systematic cultivation of

new, life-long customers, life-long nicotine addicts."

On May 1, 1996, Maryland Attorney General Joe Curran became the

eighth attorney general to file in a suit he hand delivered to the court
house. Asking for $3 billion in compensatory damages, Curran was the
first to seek punitive damages.

On June 5, 1996, Washington Attorney General Christine Gregoire filed
against the industry. Connecticut Attorney General Richard Blumenthal

filed shortly thereafter. In just one August week, four states sued. Arizona
Attorney General Grant Woods became the first Republican to actually file
although he was immediately followed by Kansas Republican Attorney

General Carla Stovall. Oklahoma Attorney General Drew Edmondson and
Michigan Attorney General Frank Kelley, who called the industry

"merchants of death,” each filed in their state courts.

In the last six months, cases have been filed by Utah Attorney General Jan
Graham, lowa Attorney General Tom Miller, New York Attorney General

Dennis Vacco, Hawaii Attorney General Margery Bronster, Wisconsin

Attorney General Jim Doyle and Indiana Attorney General Jeff Modisett.

These state court cases make many of the same allegations. Al are brought
by a state attorney general who has hired, often on a contingent fee basis,
a private firm who has agreed to front all or most of the up front litigation

costs.

And there is no question that more states, counties, cities and towns will
be; filing in the near future.

VIIl. Preliminary Results

All of the rulings to date in the state attorney general reimbursement
actions have been legal and procedural in nature. In other words, they have
not reviewed the factual basis of the claims. That said, as of March 1,
1997 the states have won almost every round.

Every preemptive suit decided to date has been dismissed with especially
harsh language being directed at the tobacco industry by the Court in the
Connecticut and Utah cases. Every attempt to remove state cases to federal
court (or to state court in the case of Texas) has been defeated. Every
contingent fee agreement attacked has been upheld. In Minnesota, the
Supreme Court has upheld the trial judge's rulings that upheld the
dismissal of a Motion to Dismiss and kept Blue Cross and Blue Shield of
Minnesota as a co-plaintiff. In Florida, the state Supreme Court has upheld
the basic constitutionality of the law that limited the tobacco industry's
defenses and created a de facto strict liability law and the trial judge has
upheld the state's inclusion of a major conspiracy count.

This is not to say that the tobacco industry is down for the count. The
Mississippi Supreme Court has yet to rule on the lawsuit of Governor
Fordice that challenges Attorney General Moore's right to bring his case.
In Washington, Florida and West Virginia, a number of counts have been
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dismissed. In Texas, a legislative attempt will be made to eliminate the
right of the Attorney General Morales to hire outside counsel. Defense
counsel in each state, many of whom are as powerful in the political arena
as in the courtroom, are defending the industry in a sophisticated and
tightly organized manner.

Still, as of right now, all twenty-two state cases are on track to go to trial.
Mississippi trial is scheduled to begin on June 1, 1997. Florida's case is set
to begin in August and Texas is scheduled in October. Minnesota begins

its trial the first week of January, 1998.

IX. Possible Congressional Resolution

Geoffrey Bible, the President of Philip Morris, stated in June that "after 40
years of astonishing growth...our business is in phenomenally robust shape,

and our prospects have never looked better."

There is much support for Bible's statement. Profits, fueled especially by
international sales, are very high. Increased smoking rates for teenagers,
officially decried by the industry, nonetheless make it clear that there will
be plenty of American customers for generations to come. Congressional
support in key positions remains absolute and polls consistently show that
Americans are not in the mood to ban tobacco products from the adult

population.

All of this notwithstanding, the tobacco industry has shifted its position in
the last few months and w ill soon be approaching Congress seeking what

they call "regulatory peace,” or, in the words of RJR Chief Executive

O fficer Steven Goldstone, a definition of "the role that tobacco should play
in commerce and our society." Pro-tobacco stock analyst Gary Black, who

for years had derided the significance of state and private litigation, stated
the issue clearly when he wrote last August that "we believe that odds have
increased significantly that over the next 18-24 months, the industry will
agree to a legislative solution that could put litigation risks behind it. W
believe that tobacco stocks could soar as investors adopt the view that the
current litigation discounts... are several times likely settlement costs...."”

To get ready for this Congressional fight, the industry is employing an
increased number of high profile lobbyists from both political parties and
expanding their public relations efforts. President Clinton has indicated a
willingness to help bring the two warring sides together to see if common

ground can be found.

The suing attorneys general, however, cannot see how a truce can be
declared as long as 400,000 Americans die each year of tobacco related
illnesses and youth smoking rates continue to clirnb. For all of its talk of
"peace," few attorneys general are anxious for a settlement that allows
tobacco stocks to "soar." While attorneys general are internally discussing
the possible parameters of a "global settlement,” all are spending most of

their time getting ready for trial.

In their hearts, both sides to the tobacco wars know full well the risks of
litigation. When it comes to the question of who will blink first, however,
there is more than enough evidence that the state attorneys general who

have sued the tobacco industry are not at all be afraid of going all the way.

James E. Tierney served as the Attorney General of Maine from 1980 until
1990. Since that time he has written widely on the subject of state
attorneys general, served as a special prosecutor and serves on the Board
of Commentators for the Courtroom Television Network. During 1995,
Tierney worked with the Tobacco Products Liability Project and currently
is assisting state attorneys general in the coordination of their tobacco
litigation. For more information see: http:stic.neu.edu.

6nl'7 04 OH'>T 1758 10



Dcn News Retrieved Document hrtp \p7 dejanewscorn getdoc.xp.'recni"" rdb'J7pK&CONTEXT :860550578 fiMS&hitnum 7

lof4

ht hor  Pott
AR ARG Rumpt how piner dof Lo RS

Article 8 of 26

subject: Tobacco foes fired up

From: anon3c67@nyx.ca.du.edu (Bruce Watson)
Date: 1997/03/23

Message-Id: <5h4jca$oig@nyx.ca.du.edu>
Newsgroups: alt.smokers,alt.support.non-smokers

[More Headers]

Tobacco foes fired up
Liggett pact with 22 states hailed by many, decried by RJR, others By

John Ho' ffel
JOURNAL WASHINGTON BUREAU

WASHINGTON— In a stunning settlement reached yesterday with the

attorneys general from 22 states, the Liggett Group, the country's
fifth-biggest maker of cigarettes, admitted that nicotine is addictive, that
smoking causes cancer and that cigarettes have long been marketed to

minors.

Liggett, in a major concession, agreed to put a warning label on its
cigarette packages declaring that smoking is addictive, contradicting the
long-standing claims of tobacco officials that it is not.

The company, based in Durham, also agreed chat its employees and
attorneys will testify in the lawsuits the 22 states have filed against the
four other major cigarette makers, including R.J. Reynolds Tobacco Co. in

Winston-Salem.

Liggett also promised to hand over several boxes of highly confidential
documents.

"We believe this is the beginning of the end for this conspiracy of lies and
deception that's been perpetrated on the American public by the tobacco
companies,” said Grant Woods, the Arizona attorney general.

Woods, flanked by the other attorneys general in a packed hotel ballroom,
announced the settlement yesterday afternoon shortly after the last attorney
general and financier Bennett LeBow, Liggett's owner, accepted it.

CHRISTINE GREGOIRE, Che Washington attorney general, lauded the
agreement. "Today, we put Joe Camel in its coffin where it belongs,” she

said. "It is a breakthrough, watershed day."

Woods said that the documents could contain evidence of crime and fraud.
"lhe documents are extremely damaging,” he said.

Some of the hundreds of thousands of pages pertain just to Liggett, but
many others, considered potentially explosive,describe meetings between
the top in-house attorneys for all five of the major cigarette makers.

Long before the agreement was signed yesterday afternoon, Reynolds and
the three other major cigarette companies obtained a temporary restraining
order from Judge William H. Freeman of Forsyth Superior Court.

Freeman's order bars Liggett from "misusing or disclosing any privileged
or confidential information" relating to the four tobacco companies.
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or confidential information" relating to the four tobacco companies.
The order set a hearing on the issue for March 31.

Woods said that the attorneys general had seen only the Liggett documents
and not the industry documents but suggested that all the documents were
being shipped to the courts where the 22 states have filed suit. "They will
be all over the country before the sun comes up," said Woods, who had not
seen Freeman's order. "We don't know what went on in that North

Carolina courtroom."

Liggett, however, said in a statement that it would turn only Liggett
documents over to the attorneys general and would wait to submit the
industry documents to the courts "pursuant to court order."”

Michael Moore, the Mississippi attorney general, ridiculed the notion that
the top lawmen from 22 states would violate the law. "We're in the
business of enforcing the law. That's what attorneys general do," he said.

"We're the good guys. They're the bad guys.”

Woods said he believes that the judges in those cases w ill unseal the
documents, rejecting claims that they are protected by attorney-client
privilege. Liggett, he said, has separated out about 25 of the most
incendiary documents, which could be used to pierce the legal protection.
"It has been represented to us that they are evidence of crime and fraud,"

Wood said.

With the aid of the documents and the witnesses, Moore predicted, "We
will bring the other four tobacco companies to their knees."

Under the agreement, Liggett will pay 25 percent of its pretax profits for

25 years to a fund that would go to the states and others with claims
against Liggett. Woods and Moore, however, acknowledged that the states
might see little cash from the deal. Liggett is the smallest domestic
cigarette maker by far and had no pre-tax profits last year. Liggett, which
sells Chesterfield and Eve brands, has less than a 2 percent market share.
Reynolds had a 24.6 percent share and Philip Morris USA had 47.8

percent.

"Money is way down the list of priorities," Woods said, explaining that the
historic deal was cut to open the floodgates for documents and witnesses
that could help win their suits to recoup state Medicaid spending on
tobacco-related diseases, an amount some estimates put at $6 billion a year.

"We got the wheel man. Now we're going after the bank robbers,”" Woods
explained. Hubert H. Humphrey Ill, the Minnesota attorney general who

has been instrumental in the lawsuits, quipped, "This is a little bit like
busting a street drug dealer to get at the Colombia cartel.”

Moore, whose lawsuit comes to trial in June, said, "Their lawyers are
going to be on our team fighting on our side."

In Winston-Salem, news of the settlement was not taken lightly at Simos
Barbecue Restaurant. Paul Simos built his business on R.J. Reynolds
Tobacco's lunch crowd. So he lost no time removing three brands of
Liggett cigarettes from a vending machine at the restaurant yesterday.

"We believe in our local products,” Simos, 67, said. "Hell, | wear Hanes
underwear."

The lunch crowd yesterday was buzzing with talk of Liggett's settlement.
"Is it true,"” workers asked one another. Many called Simos over to their

tables to ask what he thought.

"I think they are just trying to take the easy way out," Simos said.
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"I think they are just trying to take the easy way out,” Simos said.
always felt Like people ought to stick together in a great battle."

Anti-tobacco opponents heralded the settlement.

His voice quavering, Matthew L. Myers, the executive vice president of the
National Center for Tobacco-Free Kids, proclaimed, "We have turned a

very important corner."”

"Make no mistake," he said. "This agreement is about kids and is about
protecting kids."

Rep. Martin T. Meehan, D-Mass., a prominent congressional tobacco foe,
said that the agreement "will make it very difficult for any member of
Congress to argue against the FDA's plans to regulate tobacco products.”

"What we have here is a major tobacco company making the case for FDA
action," he said in a prepared statement.

But John C. Maxwell Jr., an analyst with Wheat First Butcher Singer in
Richmond, said that the whole settlement is "media hype." "It's
meaningless," he said, raising doubts about whether the documents contain
any "smoking guns." "These guys have been sued since 1954. There's been
40 years of discovery. | don't think there's a hell of a lot more to

discover," he said.

North Carolina, the country's top tobacco producer, is among the 28 states
that have not sued. Attorney General Mike Easley could not be reached for
comment, and several North Carolina congressmen declined to comment.

Tobacco opponents and several attorneys general also said that the Liggett
documents and witnesses will help the plaintiff's attorneys pursue their
lawsuits against the tobacco companies and the federal government defend
the Food and Drug Administration regulations in federal court in

Greensboro.

"l think the word will get around that there's plenty of incriminating stuff
sitting around out there," said Richard A. Daynard, a law professor who is
the chairman of the Tobacco Products Liability Project. "It's not good

news for the other tobacco companies.”

Daynard also predicted that the move to ask for a restraining order to keep
documents secret would destroy whatever credibility the tobacco companies

s till have with the public. "I think the companies' responses are going to
contribute to the general perception that these companies are hiding

something really damning," he said.
The two biggest tobacco companies downplayed the agreement.

"It changes nothing," said a Philip Morris statement, adding that it "will
continue to defend vigorously against the meritless lawsuits filed by the
states seeking to recover health-care expenses."

Philip Morris, reiterating that it recognizes that smoking is a risk factor for
some diseases and denying that it markets cigarettes to children, said it will
continue to pursue "reasonable measures" to resolve pending lawsuits,

including comprehensive legislation in Congress.

Reynolds, in a joint statement with Philip Morris, Brown & Williamson
Tobacco Co. and Lorillard Tobacco Co., lashed out at LeBow, whose
Brooke Group Ltd. owns Liggett. LeBow, who owns a significant stake in
RJR Nabisco Holdings Corp., tried to sell Liggett to RJR Nabisco. LeBow
also tried to strong-arm RJR Nabisco into spinning off its Nabisco food
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operations by instigating a shareholder revolt at the annual meeting in
Apri 1.

wWe suspect he is simply brokering this deal in a desperate attempt to
force one of the other cigarette manufacturers to take over his financially
troubled and failing tobacco interests," the statement reads.

RIJR Nabisco's next annual meeting is scheduled for April 16 in

Winston-Salem.
The settlement includes what looks like an invitation for RJR Nabisco to

buy Liggett and seize an advantage over arch-competitor Philip Morris. It
includes a stipulation that a tobacco company, excluding Philip Morris,
merging with Liggett "would receive certain settlement benefits, including
limiting its potential liability to its domestic tobacco operations."

The joint statement from the tobacco companies also points out that

LeBow testified under oath that he smoked two or three packs a day for
about 15 years and quit with no problem. Asked if he believed tobacco

was addictive, according to a transcript supplied by Reynolds, he said, "No,

| do not."

"The only ones who potentially benefit from LeBow's latest shenanigans
are plaintiffs' lawyers, who get nothing more than another free round of
publicity and possibly some seed money to fund their illegitimate assault
on the remainder of the tobacco industry,” the statement concludes.

Under the settlement, Liggett also agreed to comply with some of the FDA
regulations, including a prohibition on using cartoon characters and
limitations on promotional materials and sample packages. It was unclear
last night which provisions it does not plan to follow.

The settlement protects Liggett from further smoking-related claims filed
by the 22 states. Liggett will also seek court approval for protection from
all class-action and individual suits.

JOURNAL reporter Paula Christian contributed to this report.

Copyright 1997, Piedmont Publishing Co. Inc.
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Subject: Tobacco industry reportedly set targets by age, gender
From: anon3c67@nyx.cs.du.edu (Bruce Watson)

Date: 1997/04/02

Measage-ld: <5hu538%el6@ nyx.cs.du.edu>

Newsgroups: alt.smokers,alt.support.non-smokers

[More Headers]
Tobacco industry reportedly set targets by age, gender, race

PHOENIX (Apr 1, 1997 06:49 a.m. EST)--The tobacco industry
targeted consumers by age, race and g< Jer while knowing of the
"severe toxicity" of nicotine, according t internal papers frrm the

Liggett Group, a newspaper reported Tuesda”

The Arizona Republic said it obtained the confidential documents from
Arizona Attorney General Grant Woods, who played a major role in

lawsuits brought by Arizona and 21 other states that resulted recently in
a settlement with Liggett.

The papers also show the industry manipulated nicotine levels in
cigarettes and at one point, Liggett, which makes Lark and Chesterfield
cigarettes, considered using synthetic ingredients to increase the impact
of cigarettes on smokers "without the severe toxicity of nicotine itself,"

the Republic said.

The newspaper said the research papers from the 1960s and 1970s also
show how manufacturers targeted marketing campaigns.

A report prepared by Arthur D. Little Inc., a Massachusetts consulting
firm, identifies potential smokers ages 16 to 21 as those in "the
formative years (when) smoking starts and brand preferences are
developed,” the Republic said.

One section of the Arthur Little report says that "Spanish and Negro
groups like to purchase only the best of everything—they are not looking
for bargains," the Republic reported.

In the same report, issued about 1963, the consultants say, "There must
be a racial slant in the marketing efforts" directed toward minorities,
"while in the case of the Jewish market, this is not a requirement,"

according to the Republic.

The internal records, released as part of a settlement with Arizona and
the other states, also show that Liggett was aware of that smoking is
habit forming and once considered producing "less hazardous"

cigarettes.
The documents released to The Republic represent only a fraction of
thousands of papers being turned over to the states by Liggett. However,

most of those are under seal until state judges determine whether to
release them to the states.

Copyright 1997 Nando.net

Copyright 1997 The Associated Press
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Subject: Liggett worried about addiction
From: anon3c67@ny3t.c3.du.edu (Bruce Wat3on)
Date: 1997/04/03

Message-ld: <5i0t6r$ipp@nyx.cs.du.edu>
Newsgroups: alt.smokers,alt.support.non-smokers

[More Headers]

Liggett worried about addiction
By Bob Kur NBC NEWS CORRESPONDENT

When the Liggett Group agreed to settle lawsuits with 22 states suing
the tobacco companies, the cigarette-maker turned over thousands of
confidential, internal documents. Now, those documents are beginning to
surface as officials in some of the states make them public.

For decades, Liggett and other tobacco companies experimented with
so-called "safer cigarettes."”

The goal, according to newly released Liggett documents, was finding a
way to reduce harmful ingredients like tar and nicotine without breaking

the smoker's addiction.

The documents show an obsession with "increasing the physiological
effect of the nicotine"” ... "without the severe toxicity of nicotine"--a

stunning admission.

"They tried to figure out exactly how they could boost the addictive
substance to the point where it would be very difficult for smokers to

guit,” says Grant Woods, Arizona's attorney general.

More than 20 years later, Liggett's chief and other tobacco executives
swore before Congress—under oath—that they did not manipulate
nicotine or believe it was addictive.

But one item from the Liggett collection, a 1978 chemists' report for

tobacco companies, discusses ethics: "Is it morally permissible to
develop a safe method for administering a habit-forming drug when, in
so doing, the number of addicts will increase?"

Increasing the number of smokers was a priority, according to an
undated marketing study done for Liggett. Targeted in the documents

were: "16 to 21 year olds ... ages when brand preferences are
developed." Also targeted were ethnic groups, with a document stating,
"Spanish and negro markets ... there must be a racial slant in marketing

efforts directed toward them..."

Anti-tobacco activists believe the racial targeting could prove to be a
powerful weapon when the facts are presented in court, before a jury.

And all the way back in 1966, a memo shows industry researchers
debated the risks of publishing what they knew then about the dangers

of smoking.
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"What they did was do a dollar and cents cost analysis. Was
for them to tell the truth and risk lawsuits, or was it cheaper
keep the truth hidden no matter how many people died?" says Matthew

Myers of the Campaign For Tobacco Free Kids.

NBC News was told that the Liggett documents released Tuesday are
not the most sensitive ones. Those, dealing with what the tobacco

companies and their lawyers told each other over the years,
play a key role in upcoming trials.

Copyright 1997 MSNBC
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU
THE STATE OF ALASKA.
Plaintiff,
Vs.

PHILIP MORRIS. INCORPORATED: R.J. FILED INTHE TRIALCOURTS
REYNOLDS TOBACCO CO.; AMERICAN STATE OF ALASKA. RRST DtSTHICT

TOBACCO CO.. INC.: BROWN & AT JUNEAU
WILLIAMSON TOBACCO CORP.:

LIGGETT & MYERS. INC.: LORILLARD APR 1 4 1997
TOBACCO CO.. INC.; UNITED STATES

TOBACCO COMPANY: B.A.T. By

INDUSTRIES, P.L.C.: BRITISH AMERICAN .Depi

TOBACCO COMPANY. LTD.; HILL &
KNOWLTON. INC.: THE COUNCIL FOR
TOBACCO RESEARCH - U.S.A.. INC.; and
TOBACCO INSTITUTE, INC.. foreign
corporations.

Defendants.
No. 1Ju-97- f/." cClI

COMPLAINT FOR INJUNCTIVE RELIEF, DAMAGES.
RESTITUTION. DISGORGEMENT. PENALTIES AND OTHER RELIE

. INTRODUCTION
1 The State of Alaska, through Attorney General Bruce M. Botelho. on
information and belief, brings this action for monetary damages, civil penalties, declaratory
and injunctive relief, restitution, and disgorgement of profits.
2. This case challenges a massive unlawful course of conduct and
:onspiracy perpetrated by the defendants. The defendants' unlawful conduct includes a

aost o f unfair, deceptive, anticompetitive and illegal acts, including without limitation the

following:

rOMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.

>ENALTIES AND OTHER RELIEF PAGE 1
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. Publicly undertaking a supposedly "paramount” special
duty to research and disclose to public health authorities and
the*public at large-including the State of Alaska-the full
extent of the health risks of cigarette smoking: but then
suppressing and distorting the state of their knowledge of those

health risks:

. Creating and/or funding fraudulent "front"
organizations-such as the Tobacco Industry Research Council
(later the Council for Tobacco Research)—which were held out
to the public as independent research organizations, but \vei\.
in fact secretly controlled by the industryls lawyers and public
relations firms and were used by the defendants as industry
fronts to prevent the public from learning what defendants
knew about the health risks of smoking antTto falsely create a
controversy about the health risks of smoking:

. Secretly destroying, concealing, and shipping overseas
incriminating evidence o findustry testing and research on the
health risks of cigarette smoking and the addictive nature of
nicotine, shutting down laboratories overnight and making
personal threats against scientists who tried to publish research
revealing what the industry knew, and asserting improper
claims of attorney-client privilege and work product to
suppress the results of adverse scientific research:

. Conspiring in violation of state antitrust law to
eliminate and resfrain competition based on the health effects
of smoking and by agreeing not to market "safer" cigarettes:

. Conspiring to and concealing the addictive nature of
tobacco products and the tobacco companies' deliberate
manipulation of the nicotine levels in tobacco products: and

. Engaging in unfair and deceptive trade practices by
undertaking a course of conduct designed to promote illegal
sales of cigarettes to minors and, thereoy, also contributing to
the delinquency of minors.

As a direct, foreseeable result of these and other actions, the State of Alaska has suffered
substantial damages, and minors continue to be lured into illegal use of tobacco products,
fhe Attorney General seeks to recover those damages and enjoin the continuing deceptive

ind unlawful practices described below.

rOMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
>ENALTIES AND OTHER RELIEF PAGE 2



A. The Defendants’ Unlawful Conduct

3. The Tobacco Industry in the U.S. is a highly profitable oligopoly
dominated by Brooke Group. Ltd.. Liggett Group, Inc. (Liggett and Myers Tobacco Co.).
Philip Morris Companies, Inc. (Philip Morris. Inc.). American Brands. Inc. (the American
Tobacco Co.). UST. Inc. (United States Tobacco). RIJR Nabisco. Inc. (R.J. Reynolds
Tobacco Co.), Batus. Inc. (Brown & Williamson Tobacco Company). British American
Tobacco Company (BATCO). and Lowes Corporation (Lorillard Tobacco Co.) (collective!)
referred to as the "Tobacco Companies,” "Tobacco Industry” or the "Tobacco Cartel™). For
decades, these Tobacco Companies have sold tobacco products at huge profit margins to
millions of consumers. The Tobacco Companies have built and sustained the market for
their products in large part by concealing and/or misrepresenting the addictive nature of
tobacco products, by creating confusion concerning the damage to human health caused by
tobacco products, by manipulating the levels of nicotine in tobacco products in order to
maintain and boost addiction, by agreeing not to compete for sale of a "'safer cigarette" and
other innovative products, and by focusing the brunt of their sales efforts on minors.

4, The Tobacco Companies, as well as their public relations agents,
lawyers and industry "fronts." have known for more than 40 years that their tobacco
products contain large amounts of nicotine--a highly addictive substance-as well as
numerous carcinogens and other harmful elements.

5. Notwithstanding this knowledge, the Tobacco Companies have
repeatedly told the public that nicotine, an element in all tobacco products, is not addictive.

recently as April 14, 1994. the CEOs of seven tobacco companies testified under oath

hat nicotine is "not addictive." These statements are false.

;OMPLAINT FOR INJUNCTIVE RELIEF.
MMAGES. RESTITUTION. DISGORGEMENT. .
'ENALTIES AND OTHER RELIEF PAGE |
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6. Nicotine is addictive. The Tobacco Industry is aware of the addictive
nature of nicotine as evidenced by just one of the many internal industry documents

addressing this subject:

Moreover, nicotine is addictive. We are. then in the business of

selling nicotine, an addictive drug....

7. Tobacco products are not only addictive, they are abnormally
dangerous and unfit for human use. Tobacco products kill, maim and injure virtually all
who use them. The Tobacco Companies know this, but continue to deny the existence of
adverse health effects in their public statements.

8. The Tobacco Industry’'s unlawful conduct does not stop with
misrepresentations concerning the addictive nature of nicotine and the adverse health
effects of tobacco use. The industry has secretly gone a step further by manipulating the
level of nicotine in tobacco products in order to increase addiction and sell more product.
For example, manufacturers of smokeless tobacco seek to "graduate™ new users from
milder products to those with more "kick™ in order to addict users. Their campaign to
addict new users has achieved great success, particularly with the young.

9. To continue in its hugely profitable business, in 1953 the Tobacco
Industry entered into a multifaceted unlawful conspiracy which continues to this day. One
essential element of the conspiracy was an agreement to suppress harmful information
concerning tobacco products which was accomplished as follows. First, the tobacco
conspirators agreed to falsely represent that there is no proof that smoking or tobacco use
is harmful. Second, they agreed to falsely represent that nicotine and tobacco use is not
addictive. And finally, the tobacco conspirators represented to the public and governmental

‘egulators that they would undertake a "special duty" and "responsibility" to determine and
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report the scientific truth about the health effects of tobacco, both by conducting internal
research and by funding "independent” external research.

10. Those representations were and continue to be false. Despite the
Tobacco Companies' denials, there is no question that the Tobacco Industry knew its
products were addictive and harmful. Further, the industry's publicly proclaimed special
undertaking to pursue and report the truth about smoking was false. The industry's
purported undertaking was part of a conspiracy to refute, undermine and neutralize
information coming from the objective scientific and medical community and. at the same
time, to confuse and mislead the public in an effort to avoid state or federal regulation, to
gncourage existing smokers to continue smoking and to induce new persons to commence
smokine.

11, An additional important element of the conspiracy was an agreement
by the Tobacco Companies to restrain competition for sales of an innovative "safer”
cigarette. The purpose and effect of this aspect of the conspiracy was to suppress and
restrain competition based on claims of health because such competition would have
exposed the ill effects and addictive nature of smoking, thereby substantially increasing the
defendants' liability exposure for the inevitable harm caused by cigarettes and tobacco
products, and thereby threatening their shares of the tobacco market.

12. The conspiracy described above originated inresponse to medical and
scientific studies publicizing the adverse health impact of smoking in the early 1950s. In
-esponse to what the industry internally called the "health scare.” in late 1953 and early
1954, the Tobacco Companies and their public relations agent. Hill & Know lIton. jointly
:reated a purportedly independent entity initially known as the Tobacco Industry Research

2ouncil (the "TIRC"). As part of their unlawful conspiracy, the Tobacco Companies
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publicly represented that the TIRC would undertake, on behalf of the public and those
responsible for the public health, including those in Alaska, to objectively research and
gather data concerning the relationship between cigarette smoking and health and truthfully
publicize the results of this "independent” research. From 1954 forward the industry has
been using the TIRC and its successor, the CTR. to publish false reports regarding the
relationship between smoking and health.

13. Indeed, the Tobacco Companies, their lawyers and Hill & Know Iton
controlled the TIRC and manipulated its affairs sc as to "[suppress any data demonstrating
the addictive nature of cigarette smoking or that cigarette smoking caused human disease™
and to publicize information, regardless of its merit, tending to obscure any relationship
between cigarette smoking and disease. This course of conduct was designed to create the
notion that there was a legitimate and good faith medical/scientific controversy over
whether smoking or tobacco is harmful to human health or that nicotine is addictive. The
tobacco cartel accomplished this hoax, in part, by assigning all information indicating that
cigarette smoking or tobacco use is harmful to human health or that nicotine is addictive
to a so-called "Special Projects" division of the TIRC. where the information was secreted
from the public and concealed from discovery in litigation against the Tobacco Companies
by the improper assertion of the attorney-client privilege.

14. In the words of U.S. District Court Judge H. Lee Sarokin. a "jury could

J
reasonably conclude that the creation of... [the TIRC] was nothing but a hoax created for 1
public relations purposes with no intention of seeking the truth or publishing it."
15. Also in the 1950s. the Tobacco Companies began, and cor

thereafter, to tailor their cigarette advertisements, promotional activities and public

statements to conceal and/or misrepresent the addictive nature and the adverse health
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impact of cigarette smoking and tobacco use, while at the same time presenting cigarette
smoking in a glamorous, youthful, exciting, relaxing posture by associating it with
professional and economic success, intelligence, athletic ability and sexual attraction. This
course of conduct accomplished the purpose of suppressing or misstating the addictive
nature and the adverse health impact of smoking, so that new smokers, mainly young
teenagers, could be "hooked” and existing smokers would continue smoking.

B. The Damages Caused by Defendants’ Unlawful Conduct

16. The intended and foreseeable effects of the conspiracy are several and
far-reaching, including but not limited to increased medical costs to the State of Alaska and
its agencies, the use of tobacco products by minors in violation of state law and the failure
of the industry to develop and market "safer” innovative products.

1 Health carc costs. One of the foreseeable and intended consequences
of defendants' conduct has been to unjustly enrich the defendants at the expense of Alaska's
health care system, the state health care authority, state workers' compensation funds, and
ultimately, all Alaska residents and taxpayers.

@ Approximately 50 million residents of the United States smoke
cigarettes, and another six million use smokeless lobacco products. Nationwide, tobacco
related deaths are a national tragedy: More than, 400.000 deaths per year in the United

States are tobacco related.

(b) In Alaska, thousands of adults are smokers, Thousands of

Alaskans adults use smokeless tobacco.

(c) Health care costs in the United States are hundreds of billions

of dollars each vear. Tobacco-related health care costs are estimated to be more than seven

COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT,
PENALTIES AND OTHER RELIEF PAGE 7



B B B o

£

N R B B B

8

26

percent of total health care costs, and for 1993. tobacco-related health care costs were $50

billion.

(d) The defendants’ conduct has wrongfully shifted these increased
costs to the State of Alaska in the form of charges directly attributable to tobacco usage and
exposure that should have been borne by the defendants, including but not limited to.
increased Medicaid payments and increased health care insurance for public employees.

(e) Alaska's excess health care costs alone caused by defendants’
conduct is in excess of $100 million. These costs would have been avoided if defendants

had not engaged in the course of conduct described in this complaint, and Alaska’s share

of those costs are sought as damages in this case.

2. Targeting minors in violation of state law. A further €

defendants' course of unlawful conduct and conspiracy is the targeting and eventual
addiction of minors and young people. Recognizing the pernicious addictive nature of their
products, the Tobacco Industry seeks new customers among the youth of the nation.
Because of the deaths of so many of the industry's adult customers, the defendants must

constantly add new customers in order to maintain their profits.

@ According to a 1994 U.S. Surgeon General’s Rej

another 3.000 children become regular smokers. Eighty-two percent of adults who have
ever smoked had their first cigarette before age 18 and more than half of them had already
become regular smokers by that age. Reports published by the U.S. Centers for Disease
Control and Prevention indicate that anyone who does not begin smoking in childhood is
unlikelv to beuin. For those 3.000 children who do become regular users of tobacco
products everylda}, projections of current trends indicate that 1,000 will die prematurely

is a result of their tobacco use. According to the Centers for Disease Control, in 1993. 28.1
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percent of Alaska teenagers smoked. Ten and three-tenths percent of teenagers in Alaska

smoke on a daily basis.

(b) It is against the law of Alaska for minors to smoke and efforts
to encourage them to do so contravene public policy. Nonetheless, to lure minors into
smoking, the Tobacco Companies have unfairly and deceptively designed special marketing
campaigns particularly appealing to minors and young people. This targeting of minors is
accomplished by promotional materials designed to create the impression that smoking is
glamorous, sexy, fun and the "in”” thing to do. An integral part of this campaign is the use
of images particularly appealing to minors and the placement of promotional materials in
locations likely to be accessed primarily by minors.

(c) Further, knowing that products, such as smokeless tobacco, with
too much nicotine can be harsh and thus deter new users from becoming new addicts, the
Tobacco Companies seek to graduate new users, often minors, from "milder” products to
those with more "kick™ in order to attract and addict more customers.

(d) As aresult of defendants’ unlawful acts, each day minors use
tobacco products in violation of state law. The Attorney General seeks to halt this practice.

C. The Objectives of This Action

17. In this action, the Attorney General seeks (i) to secure for the .

Alaska a fair and open market, free from unfair or deceptive acts or practices and illegal
restraints in trade; (ii) to return to the State the increased costs of health care caused by
defendants' wrongful conduct; (iii) to require fair and full disclosure by defendants of the
nature and effects of their products; (iv) to unequivocally halt the marketing of tobacco
products to minors; and (v) to disgorge defendants' profits from their sales of tobacco

products in violation of state law.
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1. JURISDICTION AND VENUE

18. This complaint is filed and these proceedings are instituted under the
provisions of the Alaska Unfair Trade Practices and Consumer Protection Act.
AS 45.50.471 et seq., the Alaska Monopolies and Restraint of Trade Act. AS 45.50.562 et
seg.. and the common law of the State of Alaska.

19. Authority for the Attorney General to commence this action for
injunctions, mandatory injunctions, damages, restitution, disgorgement, civil penalties,
attorneys' fees and such other relief as the Court deems proper, is conferred by. inter alia.
AS 45.50.501; AS 45.50.580; and AS 44.23.020(b).

20. The violations alleged herein have been and are being committed in
whole or in part, and affect commerce in, and defendants do business in. the First Judicial
District of A.aska and elsewhere throughout the State of Alaska. The basis for jurisdiction
over defendants is further set forth in this complaint.

21. The amount in controversy exceeds S50.000.

[Il. THE PARTIES
PLAINTIFF

22. This action is brought for and on behalf of the State of Alaska, by
Bruce M. Botelho, Attorney General of the State of Alaska, pursuant to the provisions of
the Alaska Monopolies and Restraint of Trade Act, AS 45.50.562 et seq.. the Alaska Unfair
Trade practices and Consumer Protection Act. AS 45.50.471 et seg. and his common law
authority as Attorney General to represent the State of Alaska.

DEFENDANTS
23. Defendant American Tobacco Company. Inc. v American Tobacco")

s a Delaware corporation whose principal place of business is Six Stamford Forum.
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Stamford. Connecticut 06904, American Tobacco, sometimes hereinafter referred to as
"ATC." manufactured, advertised and sold Lucky Strike. Pall Mall. Tareyton. American.
Malibu. Montclair. Newport. Misty, Iceberg, Silk Cut. Silva Thins. Sobrania. Bull Durham,
and Carlton cigarettes and other tobacco products throughout the Ignited States. In 1994,
American Tobacco was sold to British-American Tobacco Co.. parent of defendant Brown
& Williamson.

24, Defendant Brown & Williamson Tobacco Corporation ("Broun &
Williamson™) isa Delaware corporation whose principal place of business is 1500 Brown
& Williamson Tower. Louisville. Kentucky 40202. Brown & Williamson manufactures,
advertises and sells Kool. Raleigh. Barclay. BelAir. Capri. Richland. Laredo. Eli Cutter and
Viceroy cigarettes and other tobacco products throughout the United States.

25. Defendant Liggeti &. Meyers. Inc. ("Liggett") is a Delaware
corporation whose principal place of business is Main and Fuller. Durham. North Carolina.
Liggett manufactures, advertises and sells Chesterfield. Decade. L& M . Pyramid. Dorado.

Eve. Stride. Generic and Lark cigarettes and other tobacco products throughout the United

States.

j. Defendant Lorillard Tobacco Company, Inc. ("Lorillard"). is a
Delaware corporation whose principal place of business is 1 Park Avenue, New York. New
York 10016. Lorillard manufactures, advertises and sells 0ld Gold. Kent, Triumph. Satin.
Max, Spring, Newport and True cigarettes and other tobacco products throughout the
United States.

217. Defendant Philip Morris Inc. ("Philip Morris"),
corporation whose principal place of business is 120 Park Avenue, New York. New' York

10017. Philip Morris manufactures, advertises and sells Philip Morris, Merit, Cambridge,

:OMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
PENALTIES AND OTHER RELIEF PAGE 1L



N R B B B

o

3

Marlboro, Benson & Hedges. Virginia Slims. Alpine. Dunhill. English Ovals. Galaxy.
Players. Saratoga and Parliament cigarettes and other tobacco products throughout the
United States.

28. Defendant R.J. Reynolds Tobacco Company (’‘Reynolds") is a New
Jerseycorporation whose principal place of business is Fourth & Main Street.
Winston-Salem. North Carolina 27102. Reynolds manufactures, advertises and sells
Camel. Vantage. Now. Doral. Winston. Sterling. Magna. More. Century. Bright Rite and
Salem cigarettes and other tobacco products throughout the United States.

29. Defendant United States Tobacco Company (“U.S. Tobacco"), is a
Delawarecorporation whose principal place of business is 100 West Putnam Avenue.
Greenwich. Connecticut. U.S. Tobacco manufactures, advertises and sells Sano cigarettes.
U.S. Tobacco also manufactures, advertises and sells approximately 88 percent of the
smokeless tobacco (snuff and chewing tobacco) sold in the United States, under various
Drand names including Happy Days. Skoll and Copenhagen.

30. Each of the cigarette and tobacco manufacturers advertised, sold and
promoted their tobacco products in the State of Alaska.

31. B.A.T. Industries P.L.C. ("B.A.T. Industries” or "BAT ID isa British
:orporation whose principal place of business is Windsor House. 50 Victoria St.. London.
rhrough a succession of intermediary corporations and holding companies. B.A.T,
ndustries is the sole shareholder of Brown & Williamson. Through Brown & Williamson.
3.A.T. Industries has placed cigarettes into the stream of commerce with the expectation
hat substantial sales of cigarettes would be made in the United States and in the State of
Maska. B.A.T. Industries has also conducted, or through its agents, subsidiaries, associated

ompanies and/or co-conspirators, significant research for Brown & Williamson on the
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topics of smoking, disease and addiction. On information and belief. Brown & Williamson
also sent to England, research conducted in the United States on the topics of smoking,
disease and addiction, inorder to remove sensitive and inculpatory documents from Unit ;d
Statesjurisdiction, and such documents were subject to B.A.T. Industries' control. B.A.T.
Industries is a participant in the conspiracy described herein and has caused harm and
affected commerce in the State of Alaska.

32. British American Tobacco Company. Ltd. ("BATCO™") is a British
Corporation whose registered office is Milbank. Knowle Green. Staines. Middelsex.
England TW18 1DY. British American Tobacco Company. Ltd.. is or was a related
corporation of defendant Brown & W illiamson Tobacco Corporation. Both are owned by
BAT Industries. PLC. BATCO also advertises, promotes and sells itsown tobacco products
such as "555 Express™ cigarettes throughout the State of Alaska. At times pertinent to the
Complaint. BATCO. individually or through its affiliate, alter ego. subsidiary and or
division, defendant Brown & Williamson Tobacco Corporation, designed, tested,
manufactured, marketed and sold cigarettes for use in the State of Alaska. BATCO has also
conducted, or through its associated companies, agents, or subsidiaries significant research
for Brown & Williamson on the topics of smoking, disease, and addiction. On information
and belief. Brown & Williamson also sent to England research conducted in the United
States on the topics of smoking, disease, and addiction, in order to remove sensitive and
inculpatory documents from United States jurisdiction. BATCO is a participant in the
conspiracy described herein and has caused harm and affected commerce in the State of
Alaska.

33. Defendant Hill & Knowlton, Inc. is an international public relations

firm with offices located in major United States cities and whose principal place of business

:OMPLAINT FOR INJUNCTIVE RELIEF.
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is 420 Lexington Avenue. New York. New York. Defendant Hill & Knowlton played an
active and knowing role in the conspiracy complained of, aiding the circulation and/or
publication of many of the false statements of the tobacco industry attributable to the TIRC
and the Council for Tobacco Research (the "CTR"). Hill & Knowlton has been the primary
advertising agency responsible for dissemination of the false and misleading information
in question, in its capacity as the advertising and public relations agency for The Tobacco
Institute, the CTR and several members of the tobacco industry, including Liggett Group.
Inc., Philip Morris. U.S.A.. RJ. Reynolds Tobacco Co.. the American Tobacco Company
and Lorillard Tobacco Co. In the course of such representation Hill 8c Knowlton aided
these defendants in creating and issuing false information and covering up the truth
concerning the tobacco industry, the link between smoking and cancer or other health
hazards, the addictive nature of smoking and the true nature of the activities of the
TIRC/CTR and its relationship to the industry. Hill 8&c Knowlton has been involved in the
wrongful conduct and conspiracy since its creation. The TIRC was actually formed at the
recommendation and with the substantial assistance of Hill & Knowlton in 1954. 11days
after Hill & Knowlton. in December 1953 sent members of the tobacco industry
"preliminary recommendations™ for dealing with "a serious problem with public relations."
suggesting the tobacco industry form the Tobacco Industry Research Committee.
Moreover, Hill & Knowlton shared office space with the TIRC and provided staffing for
it.  Hill 8c Knowlton also played a major role in the creation, development and
dissemination of "selection criteria” for a publication entitled, "Tobacco 8 Health
Research." which was used as a vehicle for the dissemination of the false and misleading
information generated by the tobacco industry. Hill sc Knowlton knew that the CTR and

the tobacco industry were engaged in the fraudulent conspiracy complained of. but failed
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to disclose the truth because the tobacco industry and its agents had promised Hill &
Knowlton enormous fees to help publicize and circulate the false information necessary to
conceal the truth and to continue the tobacco industry's fraud of issuing misleading
statements regarding the health risks of tobacco products.

34. The Council for Tobacco Research--U.S.A.. Inc. (the "CTR").
successor in interest to the Tobacco Institute Research Committee (the "TIRC™). is a New
York nonprofit corporation with its principal place of business at 900 3rd Avenue. New
York. New York 10022. At all relevant times, the CTR and the TIRC operated as public
relations and lobbying arms of the Tobacco Companies and as agents and employees of the
Tobacco Companies. They also acted as facilitating agencies in limb rance of defendants'
combination and conspiracy as described in this complaint. In doing the things alleged, the
CTR and the TIRC acted within the course and scope of their agency and employment, and
acted with the consent, permission, and authorization of each of the Tobacco Companies.
All actions of the CTR and the TIRC alleged were ratified and approved by the officers or
managing agents of the Tobacco Companies. The CTR and the TIRC have been involved
continuously in the conspiracy described and the actions of the CTR and the TIRC have
affected commerce and caused harm in Alaska.

35. Defendant Tobacco Institute. Inc. ("Tobacco Institute") isa New York
nonprofit corporation with its principal place of business at 1875 | Street Northwest. Suite
800, Washington, D.C. 20006. At all relevant times. Tobacco Institute operated as a public
relations and lobbying arm of the Tobacco Companies and was an agent and employee of
;he Tobacco Companies. It also acted as a facilitating agency in furtherance of the
:ombination and conspiracy of the defendants described in this complaint. In doing the

hings alleged, Tobacco Institute acted within the course and scope of its agency and
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employment, and acted with the consent, permission and authorization of each of the
Tobacco Companies. All actions of the Tobacco Institute alleged were ratified and
approved by the officers or managing agents of the Tobacco Companies. Tobacco Institute
has been involved in the conspiracy described in this complaint and the actions of Tobacco
Institute have affected commerce and caused harm in Alaska.

36. The above named defendants are sometimes herein collectively
referred to as "Defendants." "Tobacco Industry.” "Tobacco Companies"” or "Tobacco
Cartel."

IV. CONSPIRACY ALLEGATIONS

37. In committing the wrongful acts alleged, all of the defendants and the
other entities and persons identified, with the assistance and knowledge of their counsel,
have pursued a common course of conduct, acted in concert with, aided and abetted and
conspired with one another and other conspirators not yet named or known, in furtherance
of their common plan and scheme outlined herein.

V.

ADDITIONAL JURISDICTIONAL ALLEGATIONS
REGARDING BAT INDUSTRIES. P.L.C.

38. B.A.T. Industries p.l.e., or "BAT-IIl," describes itselfas "one of the
U.K.'s leading business enterprises with interests principally in tobacco and financial
services.” "[B.A.T. Industries] is the world's most international cigarette manufacturer."
with an unrivaled range of both international and domestic brands. In 1995. the "B.A.T.

Industries Group™1sold "more than 670 billion cigarettes . .. achieving a 12.4% share of

The defendant. B.A.T. Industries p.l.e. (or "BAT-II") repeatedly refers to itself and
(continued...)
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the world market [and] B.A.T. Industries has the leading cigarette brand in over 30

markets." In 1995. BAT-II's total revenue amounted to about $38.8 billion, and pre-tax
profit reached a record $4.6 billion. (Id.)

39. For the past 20 years. BAT-II has played a significant role in the BAT
Group process that leads to the sale of millions of packs of cigarettes in Alaska annually.
The BAT-IlI board and senior officers established and enforced coordinated cigarette
research, tobacco growing and other development policies for the BAT Group. BAT-II also
established and enforced policies and guidelines for the design and manufacture of
addictive cigarettes in the United States. BAT-Il also established, and enforced,
coordinated marketing and public relations policies for the BAT Group in the United States.
In sum, BAT-II is the ultimate decision-maker on all significant issues-- whether it be
research, tobacco agriculture, design, manufacture, marketing or administration-that affect

the BAT Group's sale of cigarettes in Alaska.

40. BAT-Il acted in complicity not only with the corporate members of
the BAT Group itself, but with the American tobacco industry as a whole, in connection

with the wrongdoing alleged in this case. The promulgation and enforcement of deceptive

(...continued)

its subsidiaries as the "B.A.T. Industries Group." or "the BAT Group," "the Group" or
simply "BAT” in publicly required filings and promotional material. Bat-Il and
subsidiary annual reports are replete with references to BAT-Il as being in the business
of selling cigarettes. Of course, this is a clear indication of the close cooperation of the
affiliated BAT-Il companies worldwide. The term "BAT-II" as used herein, refers to
the corporate defendant, B.A.T. Industries p.l.e.: the term "BAT-I" refers to British
American Tobacco Corporation Limited, an English corporation that, from 1902 until
1976. was the ultimate parent company for the BAT commercial enterprise. Alter 1976.
BAT-I has functioned largely as only one of many of the BAT Group’s tobacco
operating companies, and since 1976 the defendant has typically referred to BAT-I
simply as "BATCo0.” a usage which is similarly adopted for the post-1976 period. The
terms*'BAT.” the "BAT Group,” and "BAT Industries Group” shall be used to refer to
BAT-Il and its subsidiaries, a usage adopted by BAT-II in its own documentation.
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smoking and health policies, or of the manipulative nicotine design of cigarettes to addict
smokers, did not remain within the walls of BAT-II's Windsor House headquarters-they
spread throughout the BAT Group and into BAT-IlI's American tobacco business. And. by
combining with the wider tobacco industry in the United States, these policies were
implemented on an industry-wide basis.

41. BAT-Il has purposely availed itself of the American economy,
including the Alaska cigarette markets. Over time. BAT-II nas reaped millions of dollars
of profits from Alaska consumers, upstreaming those profits to diversify- its global
commercial enterprise and pay dividends. Furthermore. BAT-Il has succeeded in its
aggressive United States corporate acquisition plan, a plan that has had significant effects
upon the Alaskan economy. For example, in 1994 BAT-Il purchased the American
Tobacco Company, then the fifth-largest tobacco operation in the country, for
approximately $1 billion.

42. Furthermore. BAT-II has directly and substantially engaged in key
decision-making for the research, development, design, manufacture and marketing of
millions of dollars of cigarettes sold in Alaska. Through secret programs such as "Project
GHOST" or "Project BATTALION" and through formal "delegation” of authority. BAT-II
directly participated in fundamental, strategic and implementive decisions leading to the
sale of cigarettes in the U.S. by the BAT Group, and more particularly, its wholly owned
subsidiary. Brown & Williamson. The participation was detailed, and covered many-
important aspects of the research, development, manufacture, design and marketing of
cigarettes, along with the political relations to accompany the business generally, and the
administrative infrastructure to carry on that work. BAT-II's actions were intentional, and

they were directed at the sale of cigarettes in Alaska (as well as other states). BAT-II is the
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hub of the BAT Group industrial enterprise, which sells millions of dollars of cigarettes in
Alaska. In short. BAT-II regularly does or solicits business in Alaska.

43. BAT-IIl is also subject to personal jurisdiction for causing tortious
injury by an act or omission in Alaska. BAT-II has participated in a fraud against A laska
and the public: has assured that substantial scientific and other knowledge not be disclosed
to Alaska and its citizens: has directed the research and design of cigarettes sent into Alaska
for sale and consumption, and: has assured the complicity of B&W and the other BAT-II
operating companies in the United States tobacco industry conspiracy alleged in the
Amended Complaint. As aresult. BAT-Il has directly or by an agent caused tortious injury
by an act or omission in this commonwealth.

44, BAT-II also has minimum contacts with Alaska under a stream-of-
commerce analysis. In this case. BAT-Il has played the most significant and important role
in the research, development, design and marketing of cigarettes for the BAT Group,
including B&W. BAT-Il established and enforced the coordinated research and
development policies of the BAT Group for 20 years. BAT-Il established and enforced
policies and programs for the design and manufacture of addictive cigarettes in the United
States for many years, such as Project AIRBUS. Project GREENDOT. Project WHEAT and
wY-I** tobacco. BAT-Il established and enforced coordinated marketing and public
relations policies of the BAT Group in the United States and elsewhere for over 20 years.
BAT-Il has, quite simply, been the ultimate decision-maker for the BAT Group on the
issues which go to the heart of this case, including decisions on the research, design,
manufacture, distribution, marketing and public relations of cigarettes in the United States

for 20 years. It is. therefore, subject to personal jurisdiction in Alaska.
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45. When it suits BAT-II's own purposes. BAT-Il does not hesitate to
subject itself to jurisdiction in the United States. For example, when it sought to
consummate its $5.2 billion purchase of the Farmer's Group. BAT-II subjected itself to
jurisdiction in various states in undertaking the insurance approval process for that
transaction: when it sought to purchase American Tobacco Company for Sl billion, it
submitted to thejurisdiction of the Federal Trade Commission, andjudicially admitted that
it was involved in "commerce" between the various states; when it sought to raise hundreds
of millions of dollars on the American financial markets through the sale of promissory
notes through a BAT-Il United States subsidiary. BAT-Il submitted to the jurisdiction of
New York courts and unconditionally guaranteed payment on the notes.

46. The United States, including Alaska, has been central to BAT-II's
global tobacco and financial businesses. There is nothing unfair, indeed it is only just, to
require BAT-II to defend this action in Alaska.

VI. FACTUAL ALLEGATIONS
A. Background

47.  Today. 50 million Americans smoke and. according to current trends.
22 percent of adult Americans will still be smokers in the year 2000. In the latter half of
the 20th century, some 10 million Americans have been killed by cigarette disease. This
year (and every year into the foreseeable future), nearly halfa rr’ ion Americans will die
prematurely due to disease caused by cigarette smoking. Based upon current smoking
trends, of the American children alive today, more than 5 million will be killed by cigaretv

disease during the 21st century. In 1993. 402 Alaska residents died from smoking related

causes.
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48. Cigarette and smokeless tobacco diseases share a common root cause:
a highly addictive product that has been fraudulently and falsely promoted by the
corporations comprising the Tobacco Cartel. Smoking causes lung cancer. It is also
virtually the only cause of throat cancer and emphysema. Smoking-caused heart disease
actually results in more deaths than lung cancer. Smoking is responsible for approximately
one-fourth of all cancer deaths as well as one-third of all heart disease deaths.

49. Several factors account for the persistence of cigarette smoking and
other tobacco use. First, largely as a result of the Tobacco Industry's false and fraudulent
advertising, smoking and otner tobacco use became socially acceptable before it was proven
to be a cause of lung cancer and other diseases. Second, the long latency period between
the initiation of tobacco use and disease contraction masked the causal relationship for
decades. Third, cigarettes and other tobacco products contain large amounts of nicotine,
an extraordinarily addictive substance, which makes it difficult for a person to stop
smoking. Fourth, the Tobacco Industry has conspired not to compete on the basis of
relative health risk, to restrict output in safer and alternate products, and to create confusion
as to whether smoking or other tobacco use is really harmful and to make it appear that
there is a legitimate good faith scientific dispute over the health impact of smoking and
other tobacco use, while presenting cigarette smoking in an attractive, youthful and positive
way-concealing all the while that tobacco products are. in fact, ITghly addictive and
unquestionably dangerous.

50. Despite their knowledge that nicotine is extremely addictive, the
Tobacco Companies to this day. pursuant to their conspiracy, deny that smoking is the

:ause of disease or that nicotine is addictive. Recently, and in furtherance of the
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conspiracy, each of the CEOs of the defendant Tobacco Companies testified under oath

before Congress that smoking was not addictive.

B. The Cartel’s Pre-Conspiracy Advertising and Promotional Activities: False
Claims of Health and Safety

51. The promotional activities and conduct of the Tobacco Industry, after
the conspiracy was agreed to and implemented (which is described below), can only be
understood in the context of the fraudulent and false claims they had engaged in
preconspiracy regarding cigarette smoking and health. Until the mid-1950s, explicit or
implied health claims and/or medical endorsement for smoking were major advertising
campaign themes for many cigarette brands and in the public statements issued by the
Tobacco Industry.

52. Cigarette smoking increased dramatically in the first half of the 20h
century. With the increase of cigarette smoking came an increase in lung cancer. Dr. Alton
Ochsner, a New Orleans surgeon and regional medical director of the American Cancer
Society, told an audience at Duke University on October 23. 1945, that "there is a distinct
parallelism between the incidence of cancer ofthe lung and the sale of cigarettes .... |T|he
increase is due to the increased incidence of smoking and ... smoking is a factor because
of the chronic irritation it produces.”

53. In 1946. Tobacco Company chemists themselves reported concern for
the health of smokers. A 1946 letter from a Lorillard chemist to its manufacturing
committee states that "[cjertain scientists and medical authorities have claimed for many
years that the use of tobacco contributes to cancer development in susceptible people. Just

enough evidence has been presented to justify the possibility of such a presumption.”
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54, Despite evidence showing their cigarettes caused lung disease and
cancer, the Tobacco Companies chose sales over public health and safety. Starting in the
1930s and continuing until the mid-1950s, the Tobacco Companies made express claims
and warranties as to the healthiness of their products with reckless disregard to the falsity
of their claims and the consequential adverse impact on consumers. Examples of these
health warranties include the following: Old Gold - "Not a cough in a Carload:” Camel -
"Not asingle case of throat irritation due to smoking Camels;" Philip Morris - "The Throat-
tested cigarette.”

55. One of the key themes used to promote cigarette smoking during this
period was a promise that individual cigarette brands were either "less irritating™ or that
"harmful irritants™ had been removed. At one point or another during this period every
major cigarette brand made a false claim regarding health and/or irritation. These pre-1954
advertisements and representations demonstrate defendants' understanding that consumers
wanted safer products, and as a result, the Tobacco Companies engaged in vigorous
;ompetition on the basis of claims of health and safety as detailed above and elsewhere in

his complaint.

C. The 1953 “Big Scare” and Beginning of the Industry Conspirai to Suppress
the Truth and Curtail Competition

56. The defendants and their co-conspirators knew that published

nformation about health risks would (i) increase consumer demand for safer tobacco

products, (ii) induce some competitors to promote their own brands or denigrate competing

irands on the basis of relative health risk, (iii) materially reduce their profits and market

hares, and (iv) increase the likelihood of government regulation and decrease the

ikelihood that they could shift to the public and public agencies the health costs caused by
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use of tobacco products. Armed with this knowledge, and as set forth below, defendants
ultimately agreed to not compete in the market based on health claims or in the market for
safer" or alternative products and agreed to suppress adverse information concerning
health risks and addiction.

57. In the early 1950's, scientists published two significant scientific
studies warning of the health hazards of cigarettes. The first was published in 1952 by
Dr. Richard Doll, a British researcher, who found that lung cancer was more common
among people who smoked and that the risk of lung cancer was directly proportional to the
number of cigarettes smoked. A second study was published in December 1953 by Dr.
Ernest Wynder and others of the Sloan-Kettering Institute, whose experiments with mice
confirmed the cancer-causing properties of cigarettes. The widespread reporting of these
studies caused what cigarette company officials called the ’Big Scare."

58. 1 he cigarette industry responded quickly to the Big Scare, that by late
1953 had caused a decrease in consumption of tobacco products and in the stock prices of
many tobacco companies. Thus, on December 14, 1953. in the direct aftermath of the
Wynder study and the public concern over it B&W President. Timothy V. |lartnett.
circulated a memorandum to his counterparts at other tobacco companies and set out his
proposals on how the industry should collectively deal with the "health issue."

59. Hartnett proposed a two-prong collective response to his competitors
'to get the industry out of this hole™: (a) "unstinted assistance to scientific research.” with
he most difficult part of this effort being the group deciding "how to handle significantly
legative research results if. as. and when they develop;" and (b) "the best obtainable"

Jublic relations counsel since none "has ever been handed so real and yet so delicate a

nultimillion dollar problem.”™ (Italics in original.)
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60. Hartnett's proposal was an invitation to his competitors to agree to
restrain independent economic best interest in favor of collusion.

61. The next day. December 15. 1953. accepting Hartneu s offer to
conspire, the presidents of the leading tobacco companies met at an extraordinary gathering
in the Plaza Hotel in New York City. Present were the presidents of American Tobacco.
Benson & Hedges. B&W . Lorillard. Philip Morris. R.J. Reynolds and U.S. Tobacco. This
gathering was unprecedented: It was the first time the Tobacco Companies had met
together outside occasional dinners. Also in attendance was Hill & Knowlton. who
coordinated the meeting and was to play a major role in formulating and executing the
industry's response.

62. According to a Hill & Knowlton memorandum summarizing the
meeting, the companies exchanged proprietary information and "voluntarily admitted" that
“"their own advertising and [past] competitive practices have been a principal factor in
creating a health problem.” and acknowledged that they had "informally talked over the
problem and will try and do something about it." (Emphasis added). The defendants
realized that the subject of doing something collectively about competitive advertising
practices "is one of the important public relations activities that might very clearly fall
within the purview of the antitrust act.” In order to conceal their intentions to collectively
restrain competition, they concluded, "it isdoubtful that we will be able to make anv formal
recommendation with regard to the advertising or selling practices and claims." (Emphasis
added.)

63. At the Plaza Hotel meeting, the defendants entered into a contract,
combination and conspiracy to cease to compete on the basis of relative health risks, an

ongoing agreement that is a violation of the Alaska Monopolies and Restraint of Trade Act.
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64. At the time of the December 15, 1953 meeting, the cigarette industry
did not have a trade association, and cigarette manufacturers had never before met in a
formal business meeting or discussed business, because, according to the Hill & Knowlton
memo, the Tobacco Companies were prevented by a 1911 dissolution decree and criminal
convictions for price fixing in 1939 from carrying on many group activities.

65. Despite the dangers, the competitors met because they viewed the
current problem "as being extremely serious and worthy of drastic action.” An indication
of the seriousness of the problem was "that salesmen in the industry are frantically alarmed
and that the decline in tobacco stocks on the stock exchange market has caused grave
concern.”

66. The agreement reached at the Plaza Hotel to conceal adverse
information and not compete on the basis of health, was to be a permanent fixture of
defendants' liiture relationship. According to the Hill & Knowlton memorandum. ”’[e|ach
of the company presidents attending emphasized the fact that they consider the program to
be a long term one.” and the meeting participants were "emphatic in saying that the entire
activity is a long-term, continuing program, since they feel the problem is one of promoting
cigarettes and protecting them from these and other attacks that may be expected in the

future."” (Emphasis added.)
67. Thus, at the December 15, 1953 meeting the course of conduct agreed

to include, but was not limited to:

a "The chief executive officers of all the leadin:

RJ. Reynolds, Philip Morris, Benson & Hedges. U.S. Tobacco Company. Brown &

(Villiamson-have agreed to go along with a public relations program on the health issue."
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b. "Because of the antitrust background, the companies do not

favor the incorporation of a formal association. Instead, they prefer strongly the

organization of an informal committee which will be specifically charged with the public

relations function and readily identified as such.”

C. Hill & Knowilton. a public relations firm, was to play a central

role in the industry association. ""The current plans are for Hill & Knowlton to serve as the

operating agency of the companies, hiring all the staff and disbursing all funds.”

d All of the leading manufacturers, except Liggett, agreed tojoin

in the public relations strategy. Liggett decided not to participate at that time "because that

company feels that the proper procedure is to ignore the whole controversy."

68. In furtherance of the conspiracy, nine days later. Hill & Kn

presented a detailed recommendation to the tobacco companies and their co-conspirators.

The recommendation recognized the importance of gaining public trust, and avoiding the

appearance of bias, if the industry's "pro-cigarette™ public relations strategy was to succeed.

According to the memorandum:

a "[TJIhe grave nature of a number of recently highly publicized

research reports on the effects of cigarette smoking ... have confronted the industry with

a serious problem of public relations.”

b. It Is important that the industry do nothing to appear in the

light of being callous to consideration.1

goes against cigarettes."

" ealth or of belittling medical research which

C. "The situation is one of extreme delicacy. There is much at

stake and the industry group, in moving into the field of public relations, needs to exercise

great care not to add fuel to the flames."
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69. John Hill suggested that the word "research™ be included in the name
ofthe Committee. The suggestion was apparently taken, and thus, an organization designed
to pursue a very delicate "public relations function™ was given the intentionally misleading
name of the “Tobacco Industry Research Committee” (the 'TIRC™).

70. Five of the Bi™* Six cigarette manufacturers were original members of
the TIRC. Liggett did not join until 1964. In 1964. the TIRC changed its name to the
Council for Tobacco Research (the "CTR"). The industry formed equivalent organizations
in other countries, as well, including the Tobacco Advisory Committee, formerly Tobacco
Research Council in the United Kingdom, and Verbrand der Cigarettenindustrie in
Germany. The U.S. companies, either directly or through affiliates, are members of the
other organizations.

71. The agreement that the industry would not compete based on claims
of health was documented and communicated in a number of ways. One example is a

June 21, 1954 Hill & Knowlton memorandum:

Early in the life of the Tobacco Industry Research Committee, it was
accepted as a basic principle that every effort should be made to a\oid
stimulating more adverse publicity arid controversy on the subject of

tobacco and health.

The principle has been and will continue to be carefully adhered to in
the work carried on for the committee.

(Emphasis added.)

72.  The "every effort” referred to the agreement not to compete on the

basis of health claims for fear of stirring up any controversy regarding health and safety.

73. A July 31, 1954 Hill & Knowlton "Confidential Memorandum®

acknowledges that the formation of the TIRC was the result of a decision that "joint action™
vas imperative.
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74. The defendants were keenly aware that the agreement creating the
TIRC was a restraint on competition: "On the Continent individual companies and
monopolies have agreed to pool research on the health question, thereby reducing it as a
basis for competition." (Emphasis added.)

75. British research conducted by the Tobacco Manufacturers' Standing
Committee [TMSC]. an equivalent organization to the TIRC (and including companies,
such as British American Tobacco [BAT] who were affiliated with U.S. companies) had
known competitive impacts. BAT's Chairman. Sir Charles Ellis said, "The Board has
decided that if this Company [BAT] makes any significant scientific discovery clearly
relevant to health it will share its knowledge with its co-members of TMSC and not seek
to obtain competitive commercial advantage.” (Emphasis added.)

76. In compliance with the noncompetition conspiracy, at least one of the
companies. American Tobacco, did nothing on its own to evaluate the risks of use of its
products: "The Council for Tobacco Research was the source of expertise on that."

77.  To further the existing conspiracy, a second trade group, the Tobacco
Institute, was formed by cigarette manufacturers in 1958. It performs a variety of functions
ind provided opportunities for the conspirators to exchange information, to police the
Igreement. and otherwise to coordinate activities.
0. Representations and Special Undertakings by the Industry

78.  The cigarette industry announced the formation of the TIRC on

anuary 4, 1954, with newspaper advertisements placed in virtually every' city with a

jopulation of 50.000 or more, reaching a circulation of more than 43 million Americans,

fhe advertisement was captioned "A Frank Statement to Cigarette Smokers" and was run
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under the auspices of the TIRC with, inter alia, five of the Big Six manufacturers listed by

name. The advertisement stated as follows:

"A Frank Statement to Cigarette Smokers"

RECENT REPORTS on experiments with mice have eiven wide
publicity to a theory that cigarette smoking is in some way linked with
lung cancer in human beings.

Although conducted by doctors of professional standing, these
experiments are not regarded as conclusive in the field of cancer
research. However, we do not believe that any serious medical
research, even though its results are inconclusive should be
disregarded or lightly "dismissed.

At the same time, we feel it is in the oublic interest to call attention to
the fact that eminent doctors and research scientists have publicly
questioned the claimed significance of these experiments.
Distinguished authorities point out:

1 That medical iesearch of recent years indicates many
possible causes of lung cancer.

2. That there is no agreement among the authorities
regarding what the cause is.

3. That there is no proof that cigarette smoking is one of
the causes.

4, That statistics purporting to link cigarette smoking with
the disease could apply with equal force to any one of many other
aspects of modem life, "indeed the validity of the" statistics themselves
IS questioned by numerous scientists.

We accept an interest in people’s health as a basic
responsibility, paramount to every other consideration in our business.

We believe the products we make are not injurious to health.

We always have and always will cooperate closelv with those
whose task it is'to safeguard the public health.

For more than 300 years tobacco has given solace, relaxation
and enjoyment to mankind! At one time or another during these years
critics have held it responsible for practically every disease of the
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human body. One by one of these charges have oeen abandoned lor
lack of evidence.

Regardless of the record of the past, the fact that cigarette
smoking Today should even be suspected as a cause of a serious
disease 7s a matter of deep concern to us.

Many people have asked us what we are doing to meet the
public's concern aroused by the recent reports. Here is the answer:

1 We are pledging aid and assistance to the research effort
into all phases of tobacco use and health. This joint financial aid will
of course be in addition to what is already being contributed by
individual companies.

2. For this purpose we are establishing a joint industry
group consisting initially of the undersigned. This group will be
known as TOBACCO INDUSTRY RESEARCH COMMITTEE.

3. In charge of the research activities of the Committee
will be a scientistof unimpeachable integrity and national repute. In
addition there will be an Advisory Board~ofscientists disinterested in
the cigarette industry. A group of distinguished men from medicine,
science, and education will be invited to serve on this Board. These
scientists will advise the Committee on its research activities.

This statement is being issued because we believe the people
are entitled to know where we*stand on this matter and what we intend

to do about it
(Underlining added.) Listed as sponsors of this announcement were, inter alia, the

American Tobacco Company. Brown & Williamson Tobacco Corporation. P. Lorillard

Company, Philip Morris Co. Ltd.. Inc.. R.J. Reynolds Tobacco Company. United States

Tobacco Company.

79. By issuing this publication and others that followed, the

undertook a special and continuing duty to protect the public health by representing that it
would conduct and disclose unbiased and authenticated research on the health risks of
cigarette smoking. When they made this representation, defendants intended that the public

ind government regulators believe and rely upon it, and knew or should have known that
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consumers would consider the representation material to their decisions to purchase and
smoke cigarettes and that government regulators would consider the representation material
to their decisions to regulate cigarettes. At that time, and continuing to the present,
defendants intended and/or knew or should have known that their failure to fulfill the duty
they undertook would directly increase the health care costs to the State of Alaska. The
issuance of this statement and others that have followed was also intended by defendants
to assure public health officials that the industry would respond to health issues in an honest
manner so that no government regulation was necessary. The issuance of this publication
was an integral step in the conspiracy to suppress and conceal information that might reduce
the cartel’s sale of tobacco products.

E. Repeated False Promises to the Public

80. Despite increasing internal knowledge of the dangers of cigarette
smoking which they did not disclose, the defendants continued, renewed and repealed the
representations and undertakings ofthe 1954 "Frank Statement to Cigarette Smokers.” The
cigarette industry continued to pursue its two-prong strategy of falsely representing the
objectivity of industry research to the public in order to gain credence, and then
misrepresenting, distorting, and suppressing information in order to support its pro-cigarette
position.

81. Other public statements issued by the tobacco industry through the
TIRC/CTR or the Tl, repeated several themes: (1) that the industry’ was working to report
the full and complete truth concerning tobacco and health, (2) that these working on
reporting the truth were "independent” scientists and .hat the results of this independent
research cast grave doubt on any study linking tobacco use with health problems. These

statements include, but are not limited to the following:
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(1) On June 4. 1955. the TIRC issued a release entitled "Anti-
smoking Theories Not Based on Scientific Knowledge." The release represented that
aecording to the TIRC’s associate scientific director, "little is established scientifically
about tobacco effects on the heart:" tobacco has "even been reported as killing various
harmftil bacteria." The release represented that the TIRC “is supporting scientific
investigation into many phases of tobacco use and human health in order to get the facts.”
(Emphasis added.)

(2) On December 16. 1957. the TIRC issued a release representing
that "extensive scientific research now underway into tobacco use does not substantiate
generalized charges against smoking as a cause of cancer.” Reporting on the findings of
Dr. Clarence Cook Little. "Scientific Director" ofthe TIRC. the release represented that "'no
substance has been found in tobacco smoke known to cause cancer."” According to
Dr. Little, the research program was designed "solely to obtain new information and to
advance human knowledge in every possible phase of the tobacco and health relationship."
(Emphasis added.)

3) On or about December 27, 1958. the 1IRC issued a release
representing that "'during the past year many scientists of high professional standing have
aroduced additional evidence and opinions that challenge the validity of broad charges
made against tobacco use."” According to the TIRC. its research had developed several
‘essential facts,” including the fact that "the cause or causes of lung cancer remain
indetermined” and that "compelling doubts have been raised about statistics and their

nterpretations involving smoking and health.” The release concluded with the following

)romise:
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At its formation in January 1954. the Tobacco Industry Research
Committee stated its fundamental position: ‘We believe the products
we make are not injurious to health. We are providing aid and
assistance to research efforts into all phases of tobacco use and

health.'

That statement and pledge are reaffirmed today by members of the
Tobacco Industry Research Committee.

(4) On March 28, 1960. the TIRC issued a release challenging any
link between smoking and lung cancer. In the release the TIRC repeated that "we have
franklv accepted a responsibility for financing independent research into health problems,
including lung cancer, in an effort to get needed facts and evidence.” (Emphasis added.)

(5) George Allen, President of the Tobacco Institute issued a report
pledging that the TI, for the benefit of the "public interest” would "encourage the kind of
research that will provide the necessary facts.” Further, Allen promised that this type of
research "is what the industry has tried to do in the past” and "is what we shall do in the
future, until enough facts are known to provide solutions to the health questions involved.”
(Emphasis added.)

(6) In 1962. the TIRC issued a release announcing it was in its
ninth year of supporting research by independent scientists relevant to questions about
tobacco and health. The release represented that "*the tobacco industry' continues its support
of the search for truth and knowledge.” (Emphasis added.)

(7) On May 28. 1962. the TIRC in a release confirmed that its
purpose was to "make the facts known to the public." (Emphasis added.)

(8) In 1964. the TIRC issued a "year end statement” representing

that its research "will intensify,"” that S7.25 million had been apportioned to date involving
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125 grants and that the TIRC *“is dedicated to support its program of research by
independent scientists until all the answers are known.” (Emphasis added.)
(9) In 1979 the TI issued a document entitled "Tobacco Industry

Research on Smoking and Health.” In it, the Tl represented that "[tjhere are still eminent
scientists who question whether a causal relationship has be™ proven between cigarette
smoking and human disease." The report went on to claim the industry had a great desire
to “learn the truth™:

[A] major portion of this scientific inquiry has been financed by the

people who knew the most about cigarettes and have a great desire to

learn the truth-the tobacco industry.

The industrv has committed itself to this task in the most objective

and scientific way possible.

The report describes how the industry spent $82 million in research "into all
phases of tobacco use and health." Further the report proclaimed that "“the findings are not
secret” and reaffirmed the commitment to the tobacco industry:

From the beginning the tobacco industry’ has believed the American
people deserve objective, scientific answers.

With this credo in mind, the tobacco industry’ stands ready today to
make new commitments for additional valid scientific research that
may shed light on the question of smoking and health.

(Emphasis added.)

82. Additional representations were made by the tobacco corr
themselves repeating the promise that they would investigate and report all facts relating

to smoking and health. For example:
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() On February 28, 1956, the President of American Tobacco
Company ("ATC") issued a release indicating that "many highly respected medical
scientists challenge the anti-tobacco claims.”

(2) On November 14. 1957. ATC issued a release representing that
its own research produced "evidence directly contradicting the theory that smoking causes
lung cancer or heart disease."

{3) On April 9. 1962. ATC issued a release indicating that research
contradicting any statistical association between cigarettes and higher death rates was "very
difficult to refute.”

(4) On June 4. 1963. ATC issued a release, quoting Dr. Robert
Heiman. Assistant to the President and prime author of studies refuting any link between
smoking and health. In the release, Heiman claimed that workers for the company smoked
twice as much as the average while having a mortality rate of 29 percent below average.

(5) On October 3. 1963, ATC again issued a release, this time citing
Heiman for proof that the statistical association between smoking and lung cancer is
"fallacious" and leads to "absurd consequences."

(6) In 1967, ATC issued a release describing a 46-page booklet
prepared by the tobacco industry’ which "refutes anticigarette charges.” ATC called the
evidence on smoking and health "an open one." refuted the studies linking smoking with
eancer in mice, and claimed that "'no one does more" about smoking and health than "The

Tobacco People:™

No one does more. The tobacco industry supports more scientific
research into the problems than any other source.. ..
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The release weni on to claim that: "The tobacco industry continues to endure unfair and
unjustified harassment from government and private sources.” ATC also claimed that "“the
cold hard fact remains that no clinical or biological evidence has been produced which

demonstrates how cigarettes relate to cancer or any other disease in human beings.”

83. Additional representations were made in 1970 when the c

industry, through its lobbying group the Tobacco Institute, placed a number of
announcements similar to the 1954 "Frank Statement." These announcements stated in
part:

(1)  "After millions of dollars and over 20 years of research: The
question about smoking and health is still a question.”

(2) "[N]o particular ingredient, as it occurs in cigarette smoke, has
been demonstrated as the cause of any particular disease."

3 "[A] major portion of this scientific inquiry has been financed
by the people who know the most about cigarettes and have a great desire to learn the truth
. . . the tobacco industry. And the industry has committed itself to this task in the most
abjective and scientific way possible."

(4) ™A $35,000,000 program.”

(5) "In the interest of absolute objectivity, the tobacco industry has
supported totally independent research efforts with completely non-restrictive funding.”

(6) "In 1954, the Industry established what is now known as CTR.
he Council for Tobacco Research-U.S.A.. to provide financial support for research by
ndependent scientists into all phases of tobacco use and health. Completely autonomous.

ZTR’s research activity is directed by a board of ten scientists and physicians who retain
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their affiliations with their respective universities and institutions. This board has lull
authority and responsibility for policy, development and direction of the research effort."

(7) "The findings are not secret.”

(8) “From the beginning, the tobacco industry has believed that the
American people deserve objective, scientific answers."

9 "The tobacco industry stands ready today to make new
commitments for additional valid scientific research that offers to shed light on new facets
of smoking and health.”

84. On March 24. 1965. the T1 issued a release in which it represented that
megulations on advertising should not be implemented, in part because the "industry is
profoundly conscious of the questions concerning smoking and health™ and the industry is
:onducting scientific research through the CTR. In the release, Boyman Gray of RJR.
epresented that "it has not been established that smoking causes lung cancer or any other
lisease."

85. Another industry' publication in 1970 stated that the industry believed
he American public is "entitled to complete, authenticated information about cigarette
moking and health. The tobacco industry recognizes and accepts a responsibility to
iromote the progress of independent scientific research in the field of tobacco and health.”

86. Yet another announcement co-sponsored by the TIRC and the Tobacco
ndustry, called "A Statement about Tobacco and Health," stated:

We recognize that we have a special responsibility to the public, to

help scientists determine the facts about tobacco and health, and about

certain diseases that have been associated with tobacco use.

We accepted this responsibility in 1954 bv establishing-thejobacco
Industry Research Committee, which provides research grants to
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independent scientists. We pledge continued support of this program
of research until the facts are known.

* k% *

Scientific advisors inform us that until much more is known about
such diseases as lung cancer, medical science probably will not be

able to determine whether tobacco or any other single factor plays a
causative role, or whether such a role might be direct or indirect,

incidental or important.

We shall continue all possible efforts to bring the facts to light. In
that spirit we are cooperating with the Public Health Service in its
plan to have a special study group review all presently available
research.

(Emphasis added.)

87. In 1972. Tobacco Institute President Horace Komegay testified before

Congress:

Let me state at the outset that the cigarette industry is as vitally
concerned or more so than any other group in determining whether
e'garette smoking causes human disease, whether there is some
ingredient as found in cigarette smoke that is shown to be responsible

and if so what it is.

That is why the entire tobacco industry ... since 1954 has committed
a total ofS40 million for smoking and health research through grants

to independent scientists and inslitutions.
88. RJR chairman Bowman Gray told Congress in 1964: "If it is proven
that cigarettes are harmful, we want to do something about it regardless of what somebody

#se tells us to do. And we would do our level best. It's only human."

89. In 1984, RJIR placed an editorial style announcement in the New York

Limes stating:

Studies which conclude that smoking causes disease have regularly
ignored significant evidence to the contrary. These scientific findings
come from research completely independent of the tobacco industry.
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90. Each of the representations to the public that defendant tobacco
companies were sponsoring independent objective research, that they were endeavoring to
bring the truth to light, and that the public could therefore rely upon the statements made,
were false and deceptive. These misrepresentations were designed to gain the trust of the
public and public health authorities in order to bhetter distort and suppress substantive
information about smoking and health.

F. The True Nature ofthe TIRC: A Front for the Tobacco Cartel

91. The TIRC was an agent of the conspirators and operated among other
things, to facilitate their implementation of the Plaza Hotel agreement/conspiracy to
suppress and/or misrepresent information and to not compete in the development of a
"safer” cigarette. Its acts were the acts of defendants in furtherance of their covenant not
to compete.

92. The TIRC was physically established in the Empire State Building, one
floor below the Hill & Knowlton offices. Internal documents confirm that Hill &
Knowlton. and not independent scientists as represented, actually ran the TIRC.

93. In 1954, the TIRC's first yearofoperation. 35 staffmembers of Hill &
Knowlton worked lull or part time for the TIRC. In thatyear, the TIRC spent S477.955 on
payments to Hill & Know lton, over 50 percent of the TIRC*s entire budget.

94, The sham nature of the TIRC is revealed by a series of Hill &
Know lton reports to the TIRC. Those reports reveal that the true nature of the TIRC was
0 influence media and scientific reports so as to cloud the issue of smoking and health and
0 suppress all harmful information. These reports all reveal that Hill & Knovvlton--not the
ndependent scientists—actually ran the Tobacco Industry Research Committee, and

mprovided assistance in selecting™ the Scientific Advisory' Board, "proposed™ Dr. Little for
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the Scientific Director, and "handled liaison, agendas, organizational plans, business affairs,
reports, and materials for meetings of the TIRC [and] the Scientific Advisory Board. . . .
in addition to developing operating procedures for the research program.” (Emphasis
added.)

95. By the Spring of 1955. the unlawful strategy recommended by Mill &
Knowlton and implemented by the industry through the "Frank Statement™ was largely

successful. Hill & Knowlton reported to the TIRC:

a [Progress has been made ... The first 'big scare' continues on
the wane.

b. The research program of the TIRC has won wide acceptance
in the scientific world as a sincere, valuable and scientific
effort.

C. Positive stories are on the ascendancy.

96. In 1970. H. Wakeman. aVice President of Philip Morris, observed that
the stated objective of the CTR was "to make available to the public" information on
tobacco use and health. He noted this "broad statement™ had been interpreted more
narrowly by the CTR. Wakeman also noted that the public statement of the purpose of
CTR is "to find out about smoking and health.” In this regard, rather than be independent
as publicly represented, Wakeman wrote "we are interested in evidence which we believe
denies the allegation that cigaret [sic] smoking causes disease.” Wakeman then posited
alternatives for the future of the CTR. one of which was to use the CTR as a means for
expert witnesses in "legislative halls” and "in litigation.” This option, was the true function

ofthe CTR.
97. In 1977, Addison Yeaman. chairman and president of CTR, stated

during a published speech that "[CTR] has no propaganda function of any kind or any
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degree.” Internal documents demonstrate, however, that the tobacco companies’ joint
efforts undertaken through TIRC, and later, through CTR. were not disinterested or
objective. Rather, they were designed and used to promote favorable research, to suppress
negative research when possible, and to attack negative research where it could not be

suppressed, all in order to convince the public that the "case against smoking is [not]

closed.”

98. A 1972 internal document from a Tobacco Institute official to the
group's president described the importance of using joint industry research to maintain

public doubt about the link between smoking and disease:

For nearly twenty years, this industry has employed a single strategy
to defend" itself on "three major fronts' -- litigation™. politicsTand public
opinion. While the strategy was brilliantly conceived and executed
over the years helping us win important battles, it is only fair to say
that it is "nat - nor was it ever intended to be - a vehicle for victory.
On the contrary, it has always been a holding strategy, consisting of

* creating doubt about the health charge without actually denying it

* advocating the public’sright to smoke, without actually urging them
to take up the practice

* encouraging objective scientific research as the only way to resolve
the question of the health hazard.

As an industry, therefore, we are committed to an ill-defined middle
ground which is articulated by variations on the theme that, 'the case
is not proved.’

In the cigarette controversy, the public -- especially those who are
present and potential supporters (e.g. tobacco state congressmen and
heavy smokers) —must perceive, understand, and believe in evidence
to sustain their opinions that smoking may not be the causal factor.
As things stand, we supply them with too'little in the way of ready-
made credible alternatives.

99. A 1974 report to the CEO of Lorillard from a research exe

described CTR’s scientific projects as hav[ingj not been selected against specific scientific

:OMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
PENALTIES AND OTHER RELIEF PAGE 42



goals, but rather lor various purposes such as public relations, political relations, position
lor litigation, etc. Thus, it seems obvious that reviews of such programs for scientific
relevance and merit in the smoking and health field are not likely to produce high ratings.

100. A 1978 memo addressed to the CTR file from a Philip Morris official
characterized CTR as "an industry 'shield."™ The memorandum goes on to state: "the
‘public relations’ value of CTR must be considered and continued ... It is extremely
important that the industry continue to spend their dollars on research to show that we don't
agree that the case against smoking is closed for 'PR' purposes

101. In 1993, a former 24-year employee of CTR confirmed publicly that
thejoint industry research efforts were not objective: "When CTR researchers 10und out
that cigarettes were bad and it was better not to smoke, we didn't publicize that. The CTR
isjust a lobbying thing. We were lobbying for cigarettes."

102. This and other evidence demonstrates that the role and purpose of
TIRC and CTR in the tobacco companies' strategy was to seek to use the public's trust to
aropagate "pro-tobacco™ propaganda. An industry' official wrote in his personal notes
describing a meeting that included high level officials from various tobacco companies that:
'CTR is the best & cheapest insurance the tobacco industry can buy and without it the
industry would have to invent CTR or would be dead.”

103. Nonetheless, in its annual reports published between 1985 and 1992.
3TR stated that its Scientific Advisory Board funded peer-reviewed research projects
'jJudging them solely cn the basis of scientific merit and relevance.” In 1994. Dr. James F.
jlenn, CEO of CTR, submitted testimony to the Waxman Subcommittee that:

a The Council . . . sponsors research into questions of
tobacco use and health and makes the results available to the public.
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b. [Gjrantees are assured complete scientific freedom in
conducting these studies . . . [Publication [of research results) is
encouraged in every instance.

104. In fact. CTR-sponsored research projects were directed away from
research that might add to the evidence against the use of tobacco products. When CTR-
sponsored research did produce unfavorable results the information was distorted or simply
suppressed. For example. Dr. Freddy Homburger. a researcher in Cambridge.
Massachusetts, undertook a study of smoke exposure on hamsters. According to Dr.
Momburger. he received a grant from CTR that was changed half-way through the study to
a contract "so they could contiol publication-they were quite open about that." Dr.
Homburger has testified that when the study was completed in 1974. the scientific director
of CTR and aCTR lawyer “didn't want us to call anything cancer" and that they threatened
Dr. Homburger with "never get[ting] a penny more" if his paper was published without
deleting the word cancer.

105. An internal CTR document describes how Dr. Homburger attempted
to call a press conference about the incident and how CTR stopped it:

He ... was to tell the press that the tobacco industry was attempting

to suppress important scientific information about the harmful effects
of smoking. He was going to point specifically at CTR . ... |

arranged later that evening for it to be canceled. Homburger was

given'a cordial welcome and nicely hastened out the door. P.S. |

doubt if you or Tom will want to retain this note.
G. Role ofthe CTR as a “Front” for Disseminating False Information

106. In 1964. the year of the first Surgeon General's report on smoking, the
~TR formed a "Special Projects"” division to assist the industry in concealing unfavorable
nformation. A series of research grants designated as CTR "Special Projects" were

leveloped by defendants in a manner so as to appear to receive the protection of the
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attornev-c lient or attorney work product privilege. The "Special Projects” division was
under the auspices of the CTR.

107. The true purpose of the "Special Projects” division was to conduct
research regarding the links between smoking and disease in order to develop a number of
expert witnesses for defense purposes in tort suits against the tobacco industry. Consistent
with this purpose, the tobacco industry's counsel were substantially involved in strategic
and specific decision-making within the "Special Projects"” division, to secrete dangerous
evidence from the public. For example, the notes of one CTR meeting, written in 1981.
state. "When we started the CTR Special Projects, the idea was that the scientific director
of CTR would review a project. If he liked it, it was a CTR special project. If he did not
like it. then it became a lawyers' special project.” Another memorandum from 1981
explained. "Difference between CTR and Special Four (lawyers' projects). Director of
CTR reviews special projects -- if project was problem for CTR. use Special Four."

108. The industry has been successful in using the CTR Special Projects
division to conceal harmful information. Research from the Special Projects division
remains shielded from public scrutiny. Individual companies furthered the conspiracy by
shielding company documents with claims of attomey-client privilege and through tactics
such as that undertaken by Brown & Williamson, which over the years has transferred
d cuments described as "deadwood" to its British parent company. BAT Industries, so that
they would not be discovered in legal proceedings in the United States.

109. Other internal industry documents also shed light on the true nature

of the conspirators' associations, as the following quotations demonstrate by way of

example:
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a "CTR began as an organization cal led Tobacco Industry
Research Council (TIRC). It was set up as an industry 'shield’ in
1954. That was the year statistical accusations relating smoking to
diseases were leveled at the industry; litigation began; and “the
Wynder/Graham reports were issued. CTR has helped our legal
counsel by giving advice and technical information, which was
needed at court trials .... [T]he 'public relations' value of CTR must
be considered and continued . ... It is very important that the
industry continue to spend their dollars on research to show that we
don't agree that the case against smoking is closed.”

b. "CTR is best & cheapest insurance the tobacco industry
can buv and without it the Industry would have to invent CTR or
would be dead.”

C. "Historically, the joint industry Rinded smoking and
health research programs’ have not been selected against specific
scientific goals, but rather for various purposes such as public
relations, political relations, position for litigation, etc.... In general,
these programs have provided some buffer to public and political
attack of"the industry, as well as background for litigious (sic)
strategy.”

d "Historically, it would seem that the 1954 emergency
was handled effectively’ From this experience there arose a
realization by the tobacco industry of a public relations problem that
must be solved for the self-preservation of the industry.’

e. "To date, the TIRC program has carried its fair share of
the public relations load in providing materials to stamp out brush
fires as they arose. While elfective in the past, this whole approach
requires both revision and expansion. The public relations program
... was like the early symptoms of diabetes - certain dietary controls
kept public opinion*reasonably healthy. When some new symptom
appeared, a snot of insulin in the way of a news release .. . kept the

patient going.”

f. "When the products of an industry are accused of
causing harm to users, certainly it is the obligation of that industry to
endeavor to determine whether such accusations are true or false.
Morey spent for such purpose should not be regarded as a charitable
contribution but as a business expense -- an expense necessary to keep
that industry alive. In view of the billions ot dollars of annual sales
of our industry our expenditures for health research has been of a

minimal order.”
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g "For nearly twenty years, this industry has employed a
single strategy to defend itself on three major fronts ~ litigation,
politics, and public opinion. While the strategy was brilliantly
conceived ana executed over the years helpingMs win important
battles, it is on v fair to say that it is not —nor was it intended to be --
a vehicle for victory. On the contrary, ii has always been a holding
strategy, consisting of creating doubt about the health charge without
actually denying It. . . . In tne cigarette controversy, the public --
especially those who are present ana potential supporters (e.g. tobacco
state congressmen and heavy smokers) —must perceive, understand,
and believe in evidence to sustain their opinions that smoking may not
be the causal factor.”

h. A July 1963 industry report acknowledged that the

TIRC was not qualified to conduct research in reaction to the Surgeon

General's report because it "was conceived as a public relations

gesture .. . and it has functioned as a public relations gesture." The

report noted that tne TIRC did not have breadth of research to

aoeguately respond to the Surgeon General.

110. Despite overwhelming scientific evidence, and the confirmation of this
evidence by their own internal research, the cigarette manufacturers and their trade
associations continue to deny uniformly that there is a causal connection between cigarette
smoking and adverse health effects, or that nicotine is addictive. As one industry
representative testified: "[A company can't represent that] smoking doesn't cause cancer.
You can’t say that. But you can say it is a risk factor, and scientifically it hasn't been
established. And that's what the research is for [emphasis added]... | don't agree [that
nicotine is addictive]. From what |’ve read on nicotine is that it contributes to the flavor,
the taste ofthe product.” These representations are intentionally misleading, unfair and
deceptive. They are moreover a result of the industry's ongoing conspiracy and
:ombination arising from the Plaza Hotel agreement, and are done to maintain its market
ind profits from a deadly and addictive product.

111. Special Projects was not the only instance where the industry used

awvers to shield the truth. For example, in 1984. BAT began internally plotting how to
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shield documents produced by scientists from discovery. This plan included having BAT's
"scientific literature review publication ... set up as a Law Department function."” BAT
internally noted that "Direct lawyer involvement is needed in all BAT activities pertaining
to smoking and health from conception through every step of the activity. This is a direct
admission of BAT's efforts to shield adverse scientific information from seeking the light
ofday. This goal was being frustrated because " [tjhe problem posed bv BAT scientists and
frequently used consultants who believe cause is proven is difficult.”

112. The Kansas City law firm of Shook. Hardy & Bacon and other lawyers
played a critical role in furthering the conspiracy to suppress and conceal information about
the adverse health effects caused by the use of tobacco products. The lawyers’ strategy was
to attempt to protect damaging tobacco-rei ted documents from disclosure under the
attorney-client or work product privileges regardless of whether such documents were
prepared in anticipation of litigation or represented confidential communications made
between lawyer and client for the purpose of rendering legal advice. Lawyers routinely
provided a number of non-legal sendees to the defendants such as deciding which CTR
""special projects” should receive funding, dispensing funding to the "'scientists" involved
n such projects and designing the scope and approach of the special project. Shook. Hardy
£ Bacon also undertook to coordinate the tobacco companies CTR ‘“special projects"
;ubterflige.

113. For example, in 1976. Donald K. Hoel of Shook, Hardy & Bacon
vrote to in-house lawyers at the various tobacco companies that a study to measure
mvironmental tobacco smoke should be modified in such a way so that the study would

deld more favorable results for the tobacco companies’ position. The study was
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subsequently modified to de-emphasize the role of second-hand tobacco smoke relating to
indoor environmental quality.

114. In addition, a May 19. 1981 letter from Ernest Pepples. vice president
and general counsel of Brown & Williamson, to Patrick Sirridge of Shook. Hardv & Bacon
requests that Sirridge evaluate the qualifications of various scientists seeking to conduct
scientific studies for Brown & Williamson. Shook. Hardy & Bacon responded by pro\ iding
biographical sketches of potential consultants including whether they previously had taken
a scientific position favorable to the industry's position. Sirridge also cooperated with
Pepples” request in 1984 to transfer the funding of some helpful research by a cooperative
scientist from a CTR account to a law firm project: "1 do not think . . . that we should
continue burdening CTR with such programs, and instead suggest that they be handled as
law firm projects."

115. In 1972. William Shinn of Shook. Hardy & Bacon wrote to tobacco
company officials that a potentially favorable study should be secretly funded by the
obacco companies as a "special project (non-CTR)" in order to make the study appear
ndependent of the industry and thus heighten its perception as unbiased and reliable.

116. By becoming intimately involved in the funding and design of these
icientific studies, these lawyers attempted to further the conspiracy and fraud of the tobacco
:ompanies and CTR by (1) ciothing such studies in the attorney-client or work product
irivilege in order to protect them from disclosure if their results were unfavorable, and (2)
‘reating the perception that CTR and the tobacco companies were fairly and appropriately
iilfilling their obligations and promises to the public that they would, in a vigorous and

inbiased manner investigate and report to the public the link between their products and

:uman disease.
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117. At least one tobacco company used similar tactics in-house to suppress
and avoid disclosure of its internal research on smoking and disease. At a time when the
company was resisting discovery in a number of personal injury lawsuits. Brown &
Williamson's general counsel. J. Kendrick Wells, recommended in a memorandum dated
January 17, 1985. that most of the company's biological research be declared "deadwood"
and shipped to England. He recommended that no notes, memos or lists be made about
these documents. Wells stated. "I had marked certain of the document references with an
X .. . which | suggested were deadwood in the behavioral and biological studies area. 1
said that the "B” series are "Janus" series studies and should also be considered as
deadwood.” ("Janus™ was a name of a project that attempted to isolate and remove the
harmful elements of tobacco.) Wells further recommended that the research, development
and engineering department also should undertake "to remove the deadwood from the
files."

118. Similarly, ina 1978 memo. B&W's Pepples wrote that use ofthe CTR
Ivoids the dilemma of a manufacturer that needs to know the state of the art. but "on the
ather hand cannot afford the risk of having the in-house work turn sour.... The point here
s the value of having CTR doing work on a nondirected and independent fashion as
:ontrasted with either in-house or under. B&W contract which, if it goes wrong, can
)ecome the smoking pistol in a lawsuit!"

119. Thus, the tobacco companies and their lawyers have misused claims
)fattorney/client privilege to insulate CTR-funded research projects and internal documents
rom disclosure to the public and to government officials. This conduct demonstrates the
alsity of the tobacco companies’ representations that they would jointly fund objective

esearch and report the results of that research to the public.
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H. Beyond 1953: The Continuing Conspiracy to Restrain Trade

1 The “Gentlemen’s Agreement”

120. ihe industry's 1953 combination and conspiracy was supplemented
and aided by a commitment jointly to conduct research because ot"*a general feeling that
an industry approach as opposed to an indiv idual company approach was highly desirable *
This approach was desirable to prevent, among other things, competition on the ba>> of
health risk comparisons.

121. As part and in furtherance of the agreement not to compete to dev elop
a “safer" cigarette, there was a "gentlemen's agreement” among the manufacturers to
suppress independent research on the issue of smoking and health, for the purpose of and
with the effect of restricting output. Despite increasing market demand, the tobacco
manufacturers agreed not to market any safer or alternative products. The means of

| effecting this output reduction conspiracy included suppression of independent research and

" policing violators, as described below. This agreement was referenced in a 1968 internal

:  Philip Morris draft memo, which stated, "We have reason to believe that in spite of

J
1 gentlemans (sic) agreement from the tobacco industry in previous vears that at least some

1
| of the maior companies have been increasing.biological studies within their own facilities."

D |

2

24

)

This memo also acknowledged that cigarettes are inextricably intertwined with the health
field, stating, "Most Philip Morris products both tobacco and non-tobacco are directly
related to the health field."

122.  As indicated by this memo, it was believed within the industry that

individual companies were performing certain research on their own. in addition to the joint

1 industrv "research.” Some companies viewed the strengthening demand for safer and

% !

lalternative products as a potential tiiture marketing opportunity. But the fundamental
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understanding and agreement remained: That information and activities deemed harmful
to the unified, defensive posture of the industry or inconsistent with the non-competition
conspirac> would be restrained, suppressed, and/or concealed. No compan> or industry
Itrade organization stood behind the "promise"” the defendants had made. As American
Tobacco's CEOQ testified. "[If the health studies are correct), consumers have the right to
know whatever is affecting their health. Ithink that's what, the public health agencies and
Ithe government have that responsibility.” (Emphasis added.)
123. The agreement not tocompete was explicitly referenced in an October
1964 memorandum entitled "Reports on Policy Aspects of the Smoking and Health

Situation in U.S.A.";

The informal agreement between TRC members not to make health

claims was explained to Philip Morris.

124. Defendants' activities in furtherance of the output-restriction non-
competition combination included restraining, suppressing, and concealing research on the
health effects of smoking, including the addictive properties of tobacco products, and
restraining, concealing, and suppressing the research and marketing of safer cigarettes.
Despite the ability to produce "safer" cigarettes, the defendants did not market such
Iproducts, except in limited test markets, because it was understood within the combination
that no company would characterize or promote a product as biologically "safer.”

125.  Like all classic cartels, defendants policed their conspiracy internally
and externally. One member of the conspiracy. US Tobacco, went so far as to terminate
anemployee and apologize to the Big 6 cigarette companies when theemployee was quoted
inaNew York Post article referring to smokeless tobacco as less dangerous than smoking.

Ernest Pepples of Brown & Williamson reported this inamemo, where he wrote that he
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had been called by UST's General Counsel. Jim Chapin, Pepples stated. "Chapin vi> the
statements quoted uere unauthorized and do not represent his company's vieus. Ile has
asked me to extend U.S. Tobacco's apology to each of the cigarette companies and ad\ ised
me that the individual quoted in the article isno longer employed at U.S. Tobacco. Chapin
says U.S. Tobacco has instituted smoking and health seminar, throughout the companyv
This action is totally contrary to the self-interest of U.S. Tobacco, and is consistent with the
conspiracy among the defendants not to compete on the basis of safety and health.

2. Suppression of Liggett’s “Safer” Cigarette

126. In response to perceived growing demand, several companies
researched the possibility of marketing "safer” (less harmful to humans) cigarettes. One
of the ways in which the defendants acted in concert was to exclude the products from the
market and further exclude potential new entrants by patenting the processes for these les>
harmful products, which they neither marketed nor licensed to any other actual or potential
competitor.

127.  In response to demand. Liggett was one of the defendants who was
successful in researching and actually developing a less biologically active cigarette.
However, in response to retaliation and threats from co-conspirators. Liggett agreed not to
market this product after an appatent threat of retaliation by another manufacturer.

128. Liggett initiated its safer cigarette project, called XA. in 1% 8. After
aminimal expenditure of only SI4 million. Liggett was able, internally, to proclaim the
project a success in 1979. By applying an additive of palladium metal and magnesium
nitrate to tobacco to act as a catalyst in the burning process. Liggett found that " [c Jigarette

tar has been neutralized” and that there was "fn]o evidence for new or increased hazard
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| 129.  L'sing this process. Liggett was able to produce cigarettes "u hich are

4
believed to he of commercial quality." These cigarettes, however, were never marketed.
3
| 130. Liggett abandoned its XA project for the reason, among others, that
8 |
Iit faced retaliation from industry leader Philip Morris if Liggett broke ranks. Another
7
Jreason for abandoning the project was fear that the marketing of a "safer” cigarette would
8
be. in essence, aconfession that its. and the industry's other cigarettes, were not safe. Thus,
3t
lone Liggett executive wrote that. "Any domestic activity will increase risk of cancer
litigation on existing products.”
nJ
131, James Mold, who was assistant director of research at L iggett during
the development of the safer cigarette, the X A project, has provided testimony including
13
the following overview of the X A project and its abandonment:
14
a. Mold stated that the X A project produced a safer cigarette. He
15
stated. "We produced a cigarette which was. we felt, commercially acceptable as
16
established by some consumer tests, which eliminated carcinogenic activity— " <underline
17
supplied).
u
h. Mold testified that after 197?. all meetings on the project were
lattended bv lavwers. lawyers collected all notes after the meetings, and all documents were
I Ll
directed to the law department to maintain the attomev-client privilege. He stated.
"Whenever any problem came up on the project, the Legal Department would pounce upon
that in an attempt to kill the project, and this happened time and time again.”
z |
c. Mold testified that he was at a conference o
24

Buenos Aires prepared to present his research regarding a less harmftil cigarette when he

received a "frantic call” from legal counsel and was told not to present the paper or issue

COMPLAINT FOR INJUNCTIVE RELIEF,
DAMAGES. RESTITUTION. DISGORGEMENT.
PENALTIES AND OTHER RELIEF P\GE %4



1S 3tiNo

11U3U0, JUNEAU. ALASKA (b n
PHONE

UIMQNU COUHIHOUSE

hox

ATTORNEY GENERAL, STATE - ALASKA
PO

9

17

19

R

the press release. He was instructed not to publish his results in the .Journal of Preventative

Medicine.

d. Mold was asked why Liggett didn't market a

He answered. "Well. Ican't give you. you know, a positive statement because Iwasn't in
the management circles that made the decision, but I certainlv had a pretty fair idea win .
... [T]hey felt that such a cigarette, if put on the market, would seriously indict them for
hav ing sold other types of cigarettes that didn't contain this, for example.” Also, there was
ia meeting we held in ... New Jersey at the Grand Met headquarters... at which the various
legal people involved and the management people involved and myselfwere present. At
one point Mr. Dey who at that time, and I guess still is the president of Liggett Tobacco.
i-m ade the statement that he was told bv someone in the Philip Morris company that if we
i

tried to market such a product that thev would clobber us.”

3. Brown & Williamson's Efforts to Develop a Safer Cigarette

] 132. Brown & Williamson also developed "safer” cigarettes, wl

Inot market despite promising test results, because, among other reasons, such efforts would
'violate the output-restriction conspiracy. Jeffrey Wigand. a former Vice President for
I1Research and Development for Brown & Williamson, states that he was instructed b> the
President of the company to abandon all efforts to develop a safer product. He has testified
that he was told, generally. "That there can be no research on a safer cigarette. Any
research on a safer cigarette would clearly expose every other product as being unsafe and.
therefore, present a liability issue in terms of any type of litigation." Brown &.

Williamson's Project "Ariel" used a heating, as opposed to burning system. Its Project

"Janus" was intended to identity hazardous components of cigarette smoke so thev could

be removed.
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133. Brown & Williamson also conducted research on tobacco s

or analogues, as did a number of the oth ir companies. These substitutes were sought as a
means to duplicate some of the effects ot nicotine without toxic or harmful effects, for

, example. Broun & Williamson's parent BAT developed "Batflake.” a tobacco substitute.
Laboratory tests showed that use of "Batflake” reduced a number (though not all) of the

| harmful effects of smoking in direct proportion to the amount used in a cigarette. So far as
is known, none of the substitute products was ever marketed in the United States. In 14S().
BAT and Brown & Williamson abandoned the "safer" product search: "Dangerous area
[research into irritation and smoke inhalation]. Please do not publish or circulate. No more
work is needed on biological side.” (Emphasis added.)

134. Despite increasing market demand for their products, such innovative
products were not marketed because of the agreement not to compete: i.e. to restrict output
of alternative or safer products. No other member of the conspiracv broke ranks b>
competitively marketing products with improved biologic performance despite indiv idual

i! competitive reasons for marketing such product: "Within B & W. we have rarelv attempted
to develop new products specifically designed to deliver low CO [carbon monoxide], except
perhaps a prototype of FACT that was kept ready on a turn-key basis in the event of a
marketing need for such product. This was done through a combination of filter ventilation,
cigarette paper permeability, and appropriate cigarette paper additive. Needless to.sav. such
need did not arise.” (Emphasis added.)

4. Philip Morris: Avoiding an Industry War

135. Philip Morris also explored research to develop a safer cigarette, or.

in the words of one memorandum to the board of directors, cigarettes with “superior

physiological performance.” This memorandum noted competitive pressures to produce
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“less harmful” cigarettes. However, the memorandum was careful to state that. "'(o|ur

philosophy is not to start a war. but if war comes, we aim to fight well and to win." Philip
Morris ne\ er broadly marketed such a "safer” cigarette. Its documents recognize the strong
market demand and state that "after much discussion we decided not to tell the
physiologic al story which might have appealed to a health conscious segment of the market.
| The prMuct as test marketed didn't have good ‘taste’ and consequently was unacceptable

to the public ignorant of its physiological superiority.” Subsequently, taste was improved

and Philip .Morris attempted to promote the product. However. "The imposition of FTC

rules and the industry advertising code took the starch out of the program . . . ." (Emphasis
added.)

5. Reynolds’ Safer Product

136. Reynolds also developed an alternative product which had

physiological consequences. Except for a brief test in several cities, because of the output-
restriction conspiracy Reynolds did not market its safer product. "Premier "

137. The Federal Trade Commission Cigarette Advertising Guides, adopted
September 22. 1955 and modified March 25. 1966. did not allow claims based on
unsubstantiated health effects. However, it was clear in the industry that the Guides could
be modified ifjustification was shown. Indeed, the 1966 modification of the Guides was
based on development of a method, albeit not without difficulties of its own. of measuring
tar and nicotine content. In the context of development of a potentially less hazardous
product, a Brown & Williamson document by Addison Yeaman states. "' would submit that
the FTC in the face of 1) the industry's research effort. 2) the truth of our claims, and 3) the
'‘public interest' in our filter, cannot successttiily deny us the right to inform the public.” In

truth, the defendants used the FTC Guides as a shield behind which it concealed its
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agreement not to compete, The voluntary agreement with the FTC was characterized b\
the Consumers Union as being "to the industry's advantage and to the public\
iIdisadvantage.

138. The Cigarette Advertising Code, adopted by the defendants, was
another mechanism used to enforce the illegal agreement not to compete on the basis of
safety or health characteristics of tobacco products. Among other provisions, it prohibits

" health claims in industry advertisements unless the "Code Administrator.” to whun all
| cigarette advertisements are required to be submitted, approves of the advertisement. The
Code, a blatant restraint of trade, provided a mechanism to monitor and police defendants'
illegal agreement.

6. The Industry Position on “Safer” Cigarettes

139. In furtherance of their illegal combination and conspiracy, defendants
collectively denied that a safer cigarette could be produced.

140. A memorandum authored bv an attorney at the firm of Shook. Hard\

I
& Bacon, long-time lawyers for the cigarette industry, confirmed that there was an

industrv-w ide position regarding the issue of a safer cigarette.

! 141. The 1987 memorandum was written in the context of the marketing
by R.J. Reynolds of a smokeless cigarette. Premier, which heated rather than burned
tobacco. The Shook, Hardy attorney wrote that the smokeless cigarette could "have
significant effects on the tobacco industry's joint defense efforts"” and that "[tJhe industry
position has always been that there is no alternative design for a cigarette as we know
them.” The attorney also noted that, "Unfortunately, the Reynolds announcement . . .

seriously undercuts this component of industry's defense.” This fundamental position of

the "industry" defense had been identified much earlier. In 1970. David Hardy of the
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Shook. Hardy firm urote to DeBaun Bryant. General Counsel at Broun & Williamson,
expressing concerns about some of the industry research into alternative products. In
critiquing the minutes of a conference, he stated: "It is our opinion that statements such as
[references to research into safer products, products which are less biologically active, and
to 'healthy cigarettes'] constitute a real threat to the continued success in the defense ot
.1smoking and health litigation. Of course, we would make every effort to 'explain >uch
statements if we were confronted with them during a trial, but | seriously doubt that the
average juror would follow or accept the subtle distinctions and explanations ue would be
forced to urge. . .. [E]mployees in both companies [Brown and Williamson and British
1American Tobacco) should be informed of the possible consequences of careless statements
.’ on this subject.

142.  All defendants were keenly aware of the risk to the industry if any of
them sought a competitive advantage by developing and marketing a safer product. The
risk was avoided by agreeing to not compete on that basis. As one industry representative
testified: "[A]s a company, we cannot position our products as being healthy . We've
already agreed that they are a risk factor [the 'agreement’ referenced is the industry ’s
acceptance of the warning labels on cigarette packages]. [W]e wouldn't run any advertising
that positions any of our products as being healthier than others."

143. As part of the conspiracy, the companies agreed to avoid research that
might produce bad results for the industry. For example, on March 31, 1980. Philip Morris
scientist Robert Seligman wrote Lorillard scientist Alex Spears, suggesting "'subjects to be
avoided.” These subjects included developing new tests for carcinogenicity, attempts to

relate human desires to smoking and tests which would show the "addictive etfect ot

smoking on carcinogenicity.
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7. Suppression of the R.J. Reynolds “Mouse House" Research

141 For a period ot' time in the late 1960's. RJ. Reynolds had a
state-of-the-art laboratory in Winston-Salem, nicknamed *“the mouse house." Here,
scientists conducted research with mice, rats and rabbits and began to uncover promising
avenues of investigation into the mechanisms of smoking-re.ated diseases. In 17(). this
entire research division was disbanded in one day. and all 26 scientists were tired without
notice. Company attorneys had collected dozens of research notebooks, still undisclosed,
from the biochemists several months before the tirings.

8. Suppression of Philip Morris Research on Nicotine Analogues

145. In the early 1980's, researchers working at a Philip Morris laboratory
inRichmond worked to develop a syr.hetic form of nicotine that would avoid its
cardiovascular complications. However, in April 1984 the company abruptly shut the
laboratory. The researchers were fired and threatened with legal action if they published
their work.

146. The research was conducted by Victor J. DeNoble and his colleague
Paul C. Mele, who remained silent about their work under confidentiality agreements
imposed by Philip Morris until testifying in 1994 before a congressional committee in
Washington.

147. The research was so secretive that laboratory animals were brought in
at right under cover. The researchers discovered that nicotine demonstrated addictive
qualities and that the animals self-administered the substance, pressing levers to obtain
nicotine. The researchers also discovered nicotine analogues, artificial versions of nicotine.
These analogues affected the brain much like nicotine. But the analogues did not seem to

produce the harmftil cardiovascular effects of nicotine. Thus, rats using the analogue
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behaved as ifthev had a nicotine "high" but did not show signs of heart distress such a*

rapid heart beat.

148. By 1983. the research was becoming particularly problematic. A

I
number of personal injury cases had been filed against the industry, with nicotine

dependence a critical issue. In June 1983. DeNoble was called to the Philip Morris

° headquarters in New York to brief top executives. Following the meeting, companv
° lawyers visited the lab and reviewed research notebooks. There were discussions of
]]f shifting the research out of the company, perhaps to DeNoble and Mele as outside
> contractors or to a lab in Switzerland, to distance Philip Morris from the results.
149.  Finally, in April 1984. the researchers were abruptly told to halt their
N work, kill all the rats, and turn in their security badges. The researchers also were forced
“ to withdraw a paper on the addictive qualities of nicotine, even after it had been accepted
B for publication by a scientific journal.
K l. History of Industry Knowledge that Smoking is Harmful
i 150. Even before defendants represented in the Frank Statement that “there
B "is no proof that cigarette smoking is one of the causes" of lung cancer, an industrv
z researcher had reported the contrary.
- 151. As early as 1946. Lorillard chemist H.B. Parmele. who later became
Vice President of Research and a member of Lorillard's Board of Directors, wrote to his
” company's manufacturing committee:

Certain scientists and medical authorities have claimed for many \ ears

2 that the use of tobacco contributes to cancer development in
susceptible people. Just enough evidence has been presented to
justify the possibility of such a presumption.
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b2. Asearn as 19r*3. prior to the issuance ot the Frank Statement. RIRA
Claude Teague created an internal survey of cancer research and concluded that "studies
of clinical data tend to confirm the relationship between heavy and prolonged tobacco

~srrokine and the incidence of lung cancer." Teague recommended that "manasement take
i

. cognizance of the problem and its implications to our industry."

i
~assumed duty to report objective facts on smoking and health was virtually immediate. As
i

evidence mounted, both through industry research and truly independent studies, that

153. After the 1954 "Frank Statement." the tobacco industr. sbreach of its

cigarette smoking causes cancer and other diseases, the tobacco industry continued publicly

j to represent that nothing was proven against smoking. Internal documents show that the

truth was very different. The tobacco companies knew and acknowledged among

themselves the veracity of scientific evidence of the health hazards of smoking, and at the

same time suppressed such evidence where they could, and attacked it when it did appear.

154. Internal cigarette industry documents reveal, for example:

a A 1956 memorandum from the Vice President of Philip Morris’

{- Research and Development Department to top executives at the company regarding the

:advantages of'ventilated cigarettes' stated that: "Decreased carbon monoxide and nicotine

-are related to decreased harm to the circulatory system as a result of. smoking. . . .

Decreased irritation is desirable ... as a partial elimination of a potential cancer hazard."

b. A 1958 memorandum from a Philip Morris researcher to the

i_company's Vice President of Research, who later became a member of its Board of
1

Directors, stated "the evidence... is building up that heavy cigarette smoking contributes

to lung cancer either alone or in association with physical and physiological factors....

COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. ESTI U ION DISGORGEMENT
PENALTIES AND OTHER PAGE &2



ATTORNEY GENERAL, STATE F ALASKA

UIMOND COUHTHOUSE
PO BOX 110300. JUNEAU. ALASKA 99811

PHONE 465-3600

e. A 191 document presented to the Philip Morri
Development Committee by the company's Vice President ot'Research and Development
Included a section entitled “"Reduction of Carcinogens in Smoke." The document states,
in part;
To achieve this o%ectlve will r qén‘ramar&er research effort, be use

i8 Carcwogeﬁlﬁl E

und,in prac every class qf compd
ﬁ rﬂaﬁs Co e sofuition o the |dp onem
0 |m|nat|ngoneor 0 Classes 01 compounds.
o Th bestvvecﬁ\n ng [)or IS t0 reduce Spart|cu|ar|y bad class, i.... the
poynuclear rocarbons.-er pheno

Flavor substances and carcinogenic substances come from the same
classes IN Manv Instances.

d A 1963 memorandum to Philip Morris" Presic
from the company's Vice Presicent of Research describes a number of classes of
5 Compounds in cigarette smoke which are 'known carcino/ens.” The document goes on to
6 - describe the link between smoking and bronchitis and emphysema:
. {gf;tat@gnna;%abeg.e 1 e%ee{f i

1S8aSeS INVOIVIN onso
Sema Is often ae| r{e(ﬁ or thro res ra
LP numbe o ex redlc are

; ugf 1} Uty mey 7 aater TOUDIE-In tis areaﬁ1

il e. A 191 "Confidential" memorandum from the consulting
research firm hired by Liggett to do research for the company states:

5| There are biologically active materials present in cigarette tobacco.

24 They are; @) cancer causing

5 | b) cancer promoting

2 C) poisonous
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d) stimulating, pleasurable, and tlavorftil.

A 1963 memorandum from the Liaaett consulting research rirm
states:
asrca , We ac tt ernference fa causal elatrr()psﬁrrp en the
emr rop% sedqD osmﬂaf1 deve gr{ren
arc noma, WaIc |ss atlstica| associa |on own
&eso orn Wi S(H‘]ne TESe rone
catrons even estr é’ OW. much % ence
ancrmvl?ossrb erer{ucﬁ1 he carcino enrc a ercan
rmrnrshe an appropriate filter, yagrven ercen
155, A 1965 report to the B&W Executive Committee on research activ ities
at BATCO's facility at Harrogate acknowledged that BATCO's research found that smoke

Is "weakly carcinogenic" and noted that these "results may have more impact since they
will come from a tobacco supported facility." The report noted that release of the contents
of the Harrogate report “would have a significant impact on the American tobacco
industry." The results of this report were not released by the industry.

156.  These internal Liggett documents sharply contrast with the information
Liggett provided to the Surgeon General in 1963. Liggett withheld from the Surgeon
General the views of its researchers and consultants that the evidence shows cigarette
smoking causes human disease. A "Draft of an Qutline for a Background Paper on the
Smoking Problem to be Used in Connection with a Presentation of Arguments Before the

Surgeon General's Committee" states:
(1) "All Tvpes of Smoking are Associated with Increased Mortality

from all causes combined...."
(2)  "For cigarette smokers who smoke regularly, excess mortality

Increases with current number of cigarettes smoked "
(3)  "Lungcancer extremely rare among nonsmokers
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(4)  As"reported by Hammond ... Excess Mortality [is) ( L: higher
for cigarette smokers than others and (2) increases with dailv cigarette consumption.”

(5)  "For both sexes, all chronic respiratory diseases, chronic
bronchitis, irreversible obstructive lung diseases ... increased in prevalence with increasing
current amount of smoking." (Emphasis in original.)

157. The report Liggett presented to the Surgeon General did not contain
anv of these conclusions, and Instead, focused on alternative causes of disease, such as air
“pollution, coffee and alcohol consumption, diet, lack of exercise and genetics. Liggett
’ criticized the known statistical association between smoking and mortality and \arious

diseases as based upon "unreliably conducted" studies and “inadequately analyzed" data
1The Liggett report concluded that the association between smoking and disease wes
Inconclusive, and was in fact due to other factors coincidentally associated with smoking.
158.  Philip Morris also concealed from the public its actual \iews of the
" research conducted outside the influence of the industry. A 1971 memorandum written b>
Dr. H. Wakeham. then Vice President of Research and Development, discussed a recent
jstudv which found cigarette smoke inhalation caused lung cancer in beagles:
A e ihee%egﬁﬁouw@ 1 fk

ma orma |o un capn(ﬁ_I In eaﬁle%ka/

mpa on | now mgrg%enm his In enesy ers
lswlcj)v?/ e (:H aske ohavean X en%en f @
s b S Eh&
Bf atlon (sz B ? e? ! ytﬂN%rSne | cal ourb? Sanga(a%ow tY1e story

ange ewna
159. The memorandum goes on to describe how the industry publicly

dismissed the mice cancer studies, such as the 1953 Wynder research. Dr. Wakeman
i
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explained that "mouse skin is not human lung tissue." "smoke condensate has different
chemical composition from inhaled smoke." and "painting is not the method of application
practised [sic Jby human smokers.”

160.  In contrast to the mice studies, however. Dr. Wakeman continued:

TR
9 Al egvgm%wgfg% Ay g@afe%g
D | pan?m& eys? Was not concluswe eﬁot a%)ser{ an skin
t The stron osition.of th mdust the bea etest IS.In |cat|veo
o amnOV}/nm %% ss(%% sance o E SdeorW \I\Phatpj
: 0 i Wf%’ O%e en}on }E r00|%C0fo (%as@mnonngec?h{&gn
14 ) nﬁ%rnoéﬁe}/ n h|s coun%er p% aganga |sp§% etter s?ance than{n
5

161, Taken together with the intenal acknowledgments of cigarette

~smoking as a cause of human disease, this memorandum from a senior Philip Morris
"researcher demonstrates that the 1954 Frank Statement representations were deceptions, and
“that the cigarette industry promptly breached the duties it had undertaken. Far from

"accepting] an interest in people's health as a basic responsibility, paramount to e\ery
other consideration in our business" and “cooperating] closely with those whose task it is

% "o safeguard the public health.” the cigarette industry approach was to deny and attack with

"counter-propaganda’ the mounting evidence that smoking caused human disease -

24 | evidence that the industry plainly viewed internally as accurate.

25

26

162.  Recently, a series of Brown & Williamson documents were publicly
disclosed which set forth the far-ranging deceptions of that company in particular, and of
the industry in general with respect to the harmful effects ot smoking.
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163.  Broun & Williamson, like the other manufacturers, was aware cur>
on of the dangers of cigarettes. Indeed, a Brown & Williamson review of published
5 statistical research, including the 1952 report by Dr. Doll, noted that the studies offered

"frightening testimony from epidemiological studies.”
164.  Bv 1957. one of Brown & Williamson's British affiliates, which
8 * conducted much ot the health research tor the U.S. company, was using the code-name
"zephvr for cancer. For example, ina March 1957 report, the British affiliate stated. " \s
~aresult of several statistical surveys, the idea has arisen that there is a causal relation
" between zephyr and tobacco smoking, particularly cigarette smoking."
165. In 1962. Brown « Williamson's London-hased parent compan>
conducted a meeting of its worldw icle subsidiaries in Southampton. England. A transcript
Lot the meeting reveals the following remarks:
| a One researcher stated that "smoking isa habit of addiction” and
that "[njicotine Is not only & very fine drug, but the technique of administration by smoking
" has considerable psychological advantages.” (Several years later, in 1967. the researcher
admitted that the company "is in the nicotine rather than the tobacco industry")
;) b.  Another research executive “thought we should adopt the
"attitude that the causal link between smoking and lung cancer was proven because then at
2 | least we could not be any worse off."
. Anotherrese ircher stated that "no industry was going to accept
T thatits product was toxic, or even believe it to be so. and naturally when the health question

24

was first raised, we had to start denying it at the P.R. level. But by continuing that policy,

25

we had sot ourselves into acomer and left no room to maneuver. In other wdrds. it we did

26

13
14

15

17
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get a breakthrough and were able to improve our product, we should have to about-face,
and this was practically impossible at the P.R. level."

d. The chairman ot'Brown & Williamson's British affiliate stated
that it "was very difficult when you were asked as chairman of a tobacco compan> to
discuss the health question on television. You had not only your own business to consicer
but the employees throughout the industry, retailers, consumers, farmers growing the leaf
and so on. And you were in much too responsible a position to get up and say. 'l accept that
the product which we and all our competitors are putting on the market gives you cancer,

whatever you might think privately.”
e.  The chairman also stated that if the company manufactured

safer brands, "how tojustify continuing the sale of other brands? ... If would be admitting
that some of its products already on the market might be harmful. This would create a very
difficult public relations situation."

166. The next year. 1963. Brown & Williamson engaged in an intemal
debate over whether to disclose what it knew about the adverse effects of smoking to the
Surgeon General, who was preparing his first official report on cigarettes. It was decided
that its information would im be disclosed. Some of the documents generated by Brown
& Williamson as part of this process were shared with its London-hased parent company,
as Well as other cigarette manufacturers and the TIRC/CTR. Addison Yeaman. who was
then general counsel at Brown & Williamson and who authored some of the most critical
memoranda from this time, subsequently became a director of the CTR.

167, Yeaman wrote ina 1963 analysis that:

a "[Njicotine is addictive."
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b "We are. then, in the business of selline nicotine, an addictive drue

¢ Cigarettes “cause, or predispose, lung cancer. .

d. "They contribute to certain cardiovascular disorders . .

e "They may well be truly causative in emphysema, etc."

168. Yeaman suggested that Brown & Williamson “accept ity
responsibility” and disclose the hazards of cigarettes to the Surgeon General. He noted that
this would allow the company to openly research and develop a safer cigarette.

169, Yeaman warned, however, that one danger of candid disclosure was
thatjurors would learn that the cigarette companies knew of the hazards of their products
and had the means to make safer cigarettes--but didn't. Yeaman noted that this might cause
an "emotional reaction” injurors. Ultimately. Yeaman's suggestion for full disclosure was
rejected.

170 Subsequently. Brown & Williamson continued to conduct and conceal
biological research. Some of these research projects confirmed causation.

171, The more sensitive research was often undertaken > Brown &
Williamson's British affiliate, acting on behalf of both companies. Much of theworkwas
performed at a British laboratory called Harrogate, which performed work for a number of
cigarette manufacturers, and some of this research was shared with these other companies
and the Tobacco Institute,

172, Brown & Williamson also attempted to develop a safer cigarette or.
In the words of an internal document, "a device for the controlled administration ot
nicotine." There were at least two safer cigarette projects. Project Ariel, which focused on
heating rather than buming tobacco, and Project Janus, which focused on isolating and
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removing the harmful elements of tobacco. At least some of the work was performed hv
Battelle Laboratories in Franktiirt. By the end of the 1970's, however, in a pattern that was
repeated throughout the industry. Brown & Williamson closed its research labs and halted
work on a safer cigarette.

J. Industry Knowledge of the Addictive Nature of Nicotine

3
l. Industry Statements and Documents Reveal the 100aCCO

Companies’ Long-Standing Knowledge that Nicotine IS d
Powerful and Addictive Drug

173, As alleged ahove, the defendants continue to denv and conceal that
tobacco products are addictive while secretly manipulating levels of nicoting to increase or
maintain addiction. The evidence is clear that the tobacco industry has known and hidden
" or decades the addictive nature of tobacco prodlucts.

174, Numerous Tobacco Company documents contain statements b\
| company researchers and executives acknowledging that nicotine is. in fact, addictive. For
jexample, more than 30 years ago. a report was completed for BATCO that speciticallv

addressed the mechanism of nicotine addiction in smokers. The researchers concluded that
chronic intake of nicotine, such as that which occurs in regular smokers, creates a need for
ever-increasing levels of nicotine to maintain the desired action: “[ujnlike other dopings.
such as morphine, the rate of increasing demand for greater dose levels is relatively slow
2| for nicotine." The report con;inuest') N k
A hody left in this unbalanced state craves far renewed drug intake in
o S LR BT L
. 175, Internal Tobacco Company documents reveal that all of this research
has convinced company researchers and executives that nicotine in tobacco ftinctions as a
drug with powverftil psychoactive effects. For example, in 1962, even before much ot this
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> research had heen completed. Charles Ellis, of BATCO. expressed his view that nicotine
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in tobacco functions as a drug much like stimulants and tranquilizers:

l PXE OHe ctui etfg)a(g |cog|rrlgsfgﬁa e\ﬁ@fn elmsapéable HG”F cent dru%
sul ronounced N UI |sm Fi ou are a aw [e 0

e Vel rea ncrease| |a| C nroIs stimulants
Eran Jysg ?1 rider mo em

epm |s a ac
|onso St dbekn []u
|ous e o evar| S envronmertat

S
are co ave drugs available

ﬁ% ewhe eeI the ee lec ¥ ne IS ot onlv ver\w/»tne
[ %u m|n|3Ja|8 v S o N

CON idera og advantagesan Uilt-In con am
excessive a |on

(Emphasis added.)
176.  In the decades that followed this statement. BATCO and Brown and

Williamson held many research conferences, some of which were devoted entirely to
discussing nicoting's pharmacological effects.  The records of these conferences
demonstrate that, at almost every conference. Tobacco Company officials from around the
world discussed the results of research on nicotine pharmacology and reached agreement
that nicoting had been shown to have pharmacological effects on tobacco users.

177 Researchers and executives from the other major Tobacco Companies
and associated with the CTR have also made statements revealing their knowledge that
nicotine is a psychoactive drug. For example, the authors ofa research paper funded b> the
CTR reporting on the "beneficial" pharmacological effects of nicotine in cigarettes said that
“[njicotine is recognized as the primary psychoactive compound in cigarette smoke."

178, More than 30 years ago. in 1962 through 1963. BATCO received the
results of its Project HIPPO study (HIPPO land HIPPO II), the aim ot which was to
"understand some of the activities of nicotine-those activities that could explain whs
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smokers are so fond of their habit." A second purpose of the Project HIPPO stud} was to
compare the effects of nicotine with those of then-new tranquilizers, “which might
supersede tobacco habits in the near future." Thus, these researchers believed that nicotine-
containing tobacco and tranquilizers were used for the same purposes by consumers.

179.  The Project HIPPO reports were disseminated to officials of Brown
and Williamson ("B&W"). The exchange of information between BATCO and B&W s
Important because it demonstrates B&W's awareness of the results of studies maih as
Project HIPPO, which wasjust one of a number of studies commissioned by BATCO to
study the physiological and pharmacological effects of nicotine. For example, a 1980
report addresses the critical role of nicotine's drug effects:

NG s e ST ]
[ESDSES ??Qn}gl A £s, o the éuarm fo1?0qr|c P £

IS owcotme 15 eveq Al onu?e é ualﬁ
SmoKINg. benavior &Bov[dm € MOIVGIon for an the degree 0
satisraction require

180.  The BATCO documents mclude not only some of the research reports
themselves, but also summaries or minutes of numerous BATCO research and development
("R&D") meetings at which nicotine's drug effects and importance to the industry were
discussed. These papers demonstrate hoth the consistency and the extent of the industry's
Interest in and knowledge of nicotine as the primary pharmacological agent in tobacco. For
example, ata 1974 BATCO Group R&D Meeting, it was noted that:

N|cot|ne h has bee sumedt be the main harmacolo caI
act ve o In Smoke) may ac mab C%lef manney, e|
as imulan Increase) or epressant ecrease).

181, Subsequent BATCO research conferences offer equally revealing
statements about the drug effects of nicotine. A BATCO Group R&D Smoking Behavior-
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Marketing Conference held in 19%J focused almost entirely on the role of nicotine
pharmacology in smoking. Summaries of the presentations at that conference include
numerous references to the pharmacological effects of nicotine and the importance of these
effects in maintaining tobacco use. For example, one presentation included the following
observation;

%k'Hé\/l% rtréenrasreeear& ta(s) ﬁas r}eraﬁnallv 5?% érsed bé/ the smoker to retine

rr Spoare, 1L pleotne, ByOeh rrerro "Pc%e o é%r%g
Lﬁ ?ﬁ Ives & changes n°hum per ormance an
psyc ber
(Emphasis added.)
182.  Another BATCO conference focusing on nicotine was held in 1984,
One of the presentations was characterized by a Brown and WiIIiamson official;
The resentatr nw concer ed wit summarrzrn outli rnﬁ]
central role o nlrﬁ e In t esmo [0Ce ourq
eneraIIy ere are 0 areaa icofine on tha Pre o
Ima 3/ mioor ance; . |I (E en
armacological Proge es [ -6 00NSES 10 nicol are Infiuenced x
i rhcurne frrj What rsﬂae icance an

P and tiSsue Te signi
the Impact response an upﬂer respiratory

[ole of nicoting neli cr?rng

{ract responses...
(Emphasis added.)

183, Philip Morris researchers conducted extensive research on nicotine
pharmacology from the late 19605 until at least the mid-1980s. The nature and magnitude
of the research, as well as statements made in internal documents, show that the Philip
Morris researchers strongly believed that nicotine has potent psvchoactive effects and that
these effects provide a prmary motivation for smoking. In 1974. Philip Morris researchers

began a study designed to test their theory" that hyperkinetic children take up smoking in

COMPLAINT FOR INJUNCTIVE RELIEF,
DAMAGES. RESTITUTION. DISGORGEMENT.
PENALTIES ANDOTHER RELIEF PAGE



> Tadolescence because nicotine may perform the same pharmacological function &

4
3
8

23
24
25

26

prescription medications used to treat hyperkinesis:

ﬁ]thas heen oupd thgﬁect gpeta Ines, which (ge str d%n stim ts

ﬁ%the anomalqus e th%se ch'ldre
fh ren are erefore regu arl q amphiet %mmes
[ou eug thoo ()(Tear e won erwehhersch dren
ma ot even & e arF rsmokes Nt ewteena%ev IS
ev diScover the a va S st amn Vi Nnico e
ﬁsave are Mglla oraje al cal school system In 1den Tymg
some suc ren in the third grade.
(Emphasis added.)
184.  More than three decades ago. in 1961. a presentation by Dr. Helmut
Wakeham. a senior Philip Morris research scientist, to the company's Research and
Development Committee noted that:
mcotme dose ulate hut h| doses ﬁie [6sS anCtIOHS It
orecogndze] ﬂ% k'”ﬂ[o UCES esurabe reactions or
tranthty, nd that this Is due eas n pa 0 nicotine.. .
185, Dr. Wakeham also noted that "nicotine is believed essential to cigarette
acceptability.” a view later restated by William Dunn. Jr.. another high-ranking Philip
Morris official. In summarizing a 1972 conference sponsored by the Council for Tobacco

Research. Dr. Dunn reported:
Most af the confer Id a hthi
ES\RBVE fo %r%?s%ws?ha% i M R e o
m ed smoke Upon bodv ftmCtion.
(Emphasis added.)
186.  After describing "the physiological effect” as "the primary incentive"
for smoking, Dr. Dunn continued:
T“oeo”% o Otf ﬁ*&? Y : e & ¥‘%uen%r§> eI
@/ nicotin ear Qumen %%eﬁ (shere Wou CR no smokmg
omesrong AVIdEnCe Can De ma {0 Support this argumen
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8 | (Emphasis added.)

9 | 187. A 1971 secret internal report distributed to Philip Morris executives
0 showed that tobacco executives knew the powerfully addictive nature of nicotine in

U Jcigarettes. The report studied persons who had tried to stop smoking and concluded that
2 | only 28 percent of those who tried to quit were still non-smokers eight months later.

A ey
U | Py{g {ed \%vm a?ossgo nerg agemg 0ze he Wer
é?rodb nﬁépa |onTé 9 q%uns Ich average 9

. %%F%@e%mmﬁM%m%@wmm
>Yu anoteaw %dp%cm:fl % SWIth

i : i %@rgg&ocouple%ag e AR rHBSkandp it ghéﬁal

VI |ous d[hahl (E W|ew0|snag Ing him a

out his slothf
B | behavior and growing waistline.
o | 188. Inaresearch paper ftmded by the CTR. reporting on the "beneficial”
| pharmacological effects of nicotine in cigarettes, the authors said
Zl Nicotine is recognized as the primary psychoactive compound in
». mgaretesmq(g PrITATY £ P
|
23 . 189.  Many other industry documents refer to the central role of nicotine's

24 drug effects for smokers and, therefore, for the industry. Nicotine is repeatedly identified
5 as a primary reason consumers smoke or use other nicotine-containing products. A
% "Proposal for Low Delivery Project for B&W" prepared by a marketing firm by B&W in
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" the late 1970's contained the following statement that a sufficient dose of nicotine is

* essential to sell cigarettes and, implicitly, to maintain market share based on nicotine
2 addiction
rrnt rket. trends clearly indicate a ort dto ar owta

: r%n ae eqsergeﬁh/r nquearm% rlsr 8

success ecau e|{ %eure Y cliyery Is Ha 453 {s mH ?\Q/
5 nICOL e d ar?7 wer? %Y]elog ILcould renresen é? £

me ns 0 W rawa Vere |mp|ca ons for long-term
o market gro
10 (Emphasis added.)
1 190. In 1972. RJR's Claude Teague wrote that the tobacco industry uas
2 really part of the pharmaceutical industry because it delivers nicotine, “a potent drug.

= According to Teague, nicotine is known to be habit forming and a smoker chooses his
w  Product according to his "individual nicotine requirements.” ... thus a tobacco product is.
5 Inessence, a vehicle for delivery of nicotine." According to Teague, "our industry is then
« based upon design, manufacture and sale of attractive dosage forms of nicotine.” |eague
»+ confirmed that the industry had concealed the importance of nicoting, "we have deliberately
s played down the role of nicotine, hence the non-smoker has little or no knowledge ot what
1o Satisfaction it offers him."

D 191, A 1976 BATCO Conference on Smoking Behavior further underscores
2 tobacco industry researchers’ awareness of the fundamental importance (to the huge
2 majority of smokers) of nicotine's effects on the brain:

| %%’%Fdé@‘% '{‘tﬁ ‘“r%d'éﬁ'gs G & @”9 St i{&qg[?

l;em orcing factor 'in the smoking habit for at Ieas
Smokers. .

" (Emphesis added)
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|

2 192 [n 1988 during the ease Cipollone v. Liggett. Joseph Cullman IlI.
% former CEO ot the Philip Morris Tobacco Company, testified as follows:
2 | Q. (L{reﬁarge ask you the question, then. Mr. Cullman. Is nicotine a
| A Well it's so described in every book on pharmacology.
g - Q. So then you agree that it's a drug?
a A: | 'have no reason to disagree with books on pharmacolog>.
o | 193, A memorandum from a Philip Morris official in 1980 confirms the

company's view that nicotine's pharmacological, effects on the central nervous system are
2 critical to the tobacco Industrv's sUccess.

13 N|cot|ne sa%/eye rmaco caI agent |ti} multi &e Sites 0
P henll)os Impor compgo ent o grpsl%é
1 Ine a anding 0 ts FOPErties are ora é)

. on Inu dw emg ourC| u mess
5 | en Cl 8do en ea on eﬂ nes
vanced for ”'(ﬁ% ne% |onb ICO els no n
b | vee BCLS On ¢ conral i E%HB era nervouss semas well
infliencing memory, learing, pain perception, response 0 Stress an
7 level of arousal.
I8, (Emphasis added.)
10 194, Despite the 1994 sworn testimony of tobacco CEQs that nicotine is not

D addictive, it is clear that high-ranking tobacco company officials have repeatedly
2L Jacknowledged that nicotine is addictive and that this s the reason why people use tobacco.

195.  The smokeless tobacco industry' also recognizes that almost all
consumers use tobacco products to obtain the pharmacological effects of nicotine. The
24 senior vice-president for marketing of U.S. Tobacco wrote ina 1981 letter on new product

% (evelopment:
26
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1%. In contrast. Thomas E. Sandefur. former CEO of Broun &
Williamson, testified before Congress that nicoting was not addictive and that B&W

scientists had concluded that none of B&W's research indicated that nicotine was addictive.

| These statements were false. Sandefur further testified that "nicotine is a verv important
| . . . . .
" constituent in the cigarette smoke for taste™ In fact, nicotine tastes bad. and the industrv

has conducted hundreds of tests designed to increase nicotine without injecting a bad taste.

197, In 1994, in testimony before the Waxman Committee. Eduard
Horrigan. Chairman and CEO of RJR. testified that as far as the industrv had been
concerned "no causal link has been shown" between smoking and heart diseases, lung
disease and cancer. Further. Florrigan testified that there is "no proof that cigarettes are
addictive." Sandefur and [Torrigan. by issuing these statements, were continuing the
Industry misrepresentation concerning nicotine.

2. Long-Standing Industry Awareness of the Difficul

Have in Quitting Underscores the Tobacco Companies’
Knowledge of Addiction

198.  The strongest evidence of the addictive power of nicotine is the fact
that a substantial majority of smokers (75 percent to 85 percent in most surveys) say tnev
would like to quit, and that they are concerned for their health, yet a vast majority of those
who attempt to quit are unable to do so. The failure rate of people who attempt to stop or
reduce smoking Is dramatic, even in the face of life-threatening tobacco related illnesses.
Thus, even after a heart attack or lung cancer surgery, approximately one-half of survivors
return to smoking within one year. A study of drug use by high school seniors conducted
annually by the University of Michigan shows that of high school seniors who smoke, more
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than half have tried unsuccessfully to quit. Follow-up surveys show that eight years later
three of four are still smoking, and those still smoking are smoking more heavilv. As a
result of these characteristics and others, the FDA in 1995 found that "nicotine satisfies the
classic criteria for an addictive substance.”

199, The Tobacco Companies are aware of the large number of-smokers
who have tried to quit using tobacco, and of the very small number who actually sticceed.
The evidence known to the Tobacco Companies about smokers' unsuccessful attempts to
quit shows that the Tobacco Companies know that a large percentage of their market
consists of people who demonstrate one of the characteristic features of addiction.

200. The great difficulty smokers experience when they try to quit was
conceded by Joseph F. Cullman. 11, the former chief executive officer of Philip Morris.
Mr. Cullman was called as a witness in the Cipollone lawsuit and gave the following
answers in response to questions from one of the plaintiffs attorneys.

But it is difficult [to quit]?

That's what it says here and I'm not disagreeing with

They said it was very difficult. Do you agree with that?

Lwould say it's difficult.

And it's difficult for the vast majority of smokers, you would

agree with that. too. would you not?

That's a question of semantics. What's the vast majority? A

lot of smokers have a hard time quittingTsicJ.

Q. Let's see. most smokers have a tough time giving up
cigarettes?

O 0o T o

>
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A Well, ifthev didn't, there would be manv fewer smokers than

ihere are today.
(Emphasis added.)

201, A presenter responsible for summing up the results of cessation >tudies
at a 1984 BATCO conference agreed that, while a large percentage of smokers do not want
to smoke, most of those smokers feel compelled to continue to smoke:

i '”33”“0”3 A A S AT

reIatl , F ags}/etr)]ey s J
It was thus well known to the participating companies that a very large percentage of their
customers were smoking not out of choice hut because they could not quit.

202, Other companies also understand that many of their consumers would
like to quit but are unable to do so. A Philip Morris researcher who studied a “cold turkey"
campaign in the small lowa town of Greenfield in 1969 reported that those who suicceed in
quitting smoking over the long term are a much smaller group than those who would like
to quit and who attempt to quit. The researcher cited the findings of Hunt and Matarazzo
in proposing that most attempts to quit smoking are not long-lasting: "(Ijn summarizing
many reports of long-term quitting using various techniques, [the authors] show that the
percentage of nonrecidivists [successful quitters] decreases as a function of time ... ina
negatively accelerated fashion.” The Philip Morris researcher found that in Greenfield only
28 percent of those smokers who agreed to quit as part of the cold turkey campaign were
still not smoking after seven months. The researcher then observed that the small number
of Greenfield residents who managed to stay off cigarettes for more than seven months was.
based on other published reports of success rates for quitting smoking, about average.
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203 The researcher also described findings that revealed in part why it is
so hard for smokers to quit. He reported that smokers who quit for more than seven months
continued to suffer a variety of adverse effects related to quitting, including weight gain,

; Testlessness, depression, ill-temper. constipation, nervous mannerisms and loss of energy.
" These are some rf the classic symptoms of nicotine withdrawal, described earlier.

204, Market research documents also show that the Tobacco Companies

have conducted research in quitting behavior and have documented the reasons why people

| quit and why they fail to quit, despite a desire to do so. A market research firm reporting
 Onasurvev o f smokers' views about the health implication of smokine observed that:

’ smo‘m ItyBe| 001t 1 ot {T‘*‘”ﬁn%? ‘m“&%lﬁddh%%ve i et%‘se%[

iy OV\}Jer\]/Wr oV nthese go c|>rl]<%rls\lljvsu?o| bglrr] uccian A

sa |sfact|oneemensm smo SS Hey are In aquandr%%f

Another market research firm reported its fmdmgs about the inability of young smokers to

quit when they want to:
Wever |ntr| okm was at. 11 12or 13 e of 16an
S becm%g){h %{ek unab?e 0 oi)sfsm {ﬁjggwhen t%g&/%ar%atsons ang
205, The fact that many smokers smoke even though they do not enjoy
| smoking is conceded In a candid marketing research document prepared for Imperial
Tobacco Ltd., which reported that it is particularly difficult to sell cigarettes by “trading on
the positives" because the industry is “vexed by the unique problem that users of the
category do not necessarily like the product." .Another document reports that many smokers
of ultra-low tar and nicotine cigarettes want to quit and "refer to their behavior in terms of
'satisfying a craving" while smokers of stronger cigarettes talk about taste and satisfaction.”
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206.  In summary, the Tobacco Companies’ data shows that users find it
extremely difficult to quit smoking and that many tobacco users would quit if they could.
Their data also shows that, of those smokers who try to quit, only a small percentage
succeed permanently. Consequently, tobacco manufacturers are auare that the large
percentage of their customers who try to quit but fail continue to buy and use tobacco
products, in large part to satisfy their dependence on nicotine-containing tobacco. Despite
this overwhelming knowledge, the defendants have misrepresented and suppressed the truth
regarding nicotine and addiction. Instead, they have falsely claimed that this is SimpK a
matter of individual choice.

K. Suppression and Concealment of Research on Nicotine Addiction

207, Defendants, rather than fulfilling their promise to the public to disclose
material information about smoking and health, chose a course of suppression,
concealment, and disinformation about the true properties of nicotine and the addictiveness

of smoking.
208.  For example. Philip Morris hired Victor DeNoble in 1080 to stud}

nicotine's effects on the behavior of rats and to research arid test potential nicotine
analogues. DeNoble, in tun, recruited Paul C. Mele. a behavioral pharmacologist.
DeNoble and Mele discovered that nicotine met two of the hallmarks of potential addiction
~ self-administration (rats would press levers to inject themselves with a nicotine solution)

and tolerance (a given dose of nicotine over time had a reduced effect).
209.  However. Philip Morris instructed DeNoble and Mele to keep their

work secret, even from fellow Philip Morris scientists. Test animals were delivered at dawn
and brought from the loading dock to the laboratory under cover.
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; 210.  DeNoble was later told by lawyers for the company that the data he
*and Mele were generating could be dangerous. Philip Morris executives hegan talking of
killing the research or moving it outsice of the company so Philip Marris would have more
, freedom to disavow the results. DeNoble recalled that Philip Morris discussed several
> possible scenarios, including having DeNoble and Mele leaving the companv payroll and
| continuing & contractors, and shifting their work to a lab in Switzerland
211, In August 1983. Philip Morris ordered DeNoble to withdraw from
publication a research paper on nicotine that had already been accepted for publication after
full peer review by thejournal Psvehopharmacologv. According to DeNoble. the company
changed its mind because it did not want its own research showing nicotine was addictive
or harmful to compromise the company's defense in litigation recently filed against it
DeNoble subsequently told Jack Heningfield. Ph.D.. Chiefof the Clinical Pharmacology
Branch of the National Institute on Drug Abuse's Addiction Research Center, that Philip
Morris officials had rightly interpreted the suppressed nicotine studies as showing that, in
" terms of addictiveness, "nicotine looked like heroin."

5 212, In April 19, Philip Morris, apparently to ensure that DeNoble and
;9) Mele's nicotine research remained suppressed and concealed, told DeNoble and Mele that

the lab was being closed. DeNobie and Mele were forced abruptly to halt their studies, turmn
off their instruments and tum in their security badges by moming. Philip Morris executiv es
threatened them with legal action if they published or talked about their nicotine research.
According to DeNoble, the lab literally vanished overnight. The animals were killed, the
equipment was removed and all traces of the former lab were eliminated. DeNoble
recalled. "The lab was gone, everything was gone. The cages were gone, the animals were
all gone, all the data was gone. It was empty rooms."
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213, DeNoble testified to the Waxman Subcommittee that “senior research
management in Richmond. Virginia, as well as top officials at the Philip Morris Companv
in New York continually reviewed our research and approved our research." DeNoble also
stated that these officials were specifically told about nicotine’s addictiveness.

L. The Industry’s Secret Manipulation of Nicotine Levels

214, Not content to conceal the addictive nature of nicotine, the industiy he>
developed sophisticated technology to control the levels of nicotine in order to maintain its
market and guarantee that its customers become and remain addicted. David A. Kessler.
M.D..Commissioner  of Food and Drugs, recently testified before a congressional
committee thatcigarette manufacturers can manipulate precisely nicotine levels in
cigarettes, manipulate precisely the rate at which the nicotine is delivered in cigarettes, and
add nicotine to any part of cigarettes.

215, Dr. Kessler testified that “the cigarette industry has attempted to frame
the debate on smoking as the right of each American to choose. The question we must ask
Is whether smokers really have that choice." Dr. Kessler stated:

a "Accumulating evidence suggests that cigarette manufacturers
may intend this result ~ that they may be controlling smokers' choice by controlling the
levels of nicotine in their products in a manner that creates and sustains an addiction in the

vast majority of smokers.*
b.  "We have information strongly suggesting that the amount of

nicoting in a cigarette is there by design."

c.  "The public thinks of cigarettes as simply blended tobacco
rolled in paper. But they are much more than that. Some of today's cigarettes may. in fact,
quality as high technology nicotine delivery systems that deliver nicotine in precisely
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calculated quantities - quantities that are more than sufficient to create and to sustain
addiction in the vast majority ot'individuals who smoke regularly,”

d "The history ofthe tobacco industiy isastory of how a product
that may at one time have been a simple agricultural commodity appears to hale become

anicotine delivery system."
e "[Tlhe cigarette industry has developed enormoush

sophisticated methods for manipulating nicotine levels in cigarettes.”
f. "In many cigarettes today, the amount of nicotine present is a

result of choice, not chance.”
0. "[Since] the technology apparently exists to reduce nicoting in

cigarettes to insignificant levels, why. one is led to ask. does the industry keep nicotine in

cigarettes at all?"
216.  The Tobacco Industry has used techniques such as adding chemicals

to increase nicotine potency, In general, by increasing the alkalinity, or smoke pH. of

tobacco blends, the industry can deliver an enhanced “nicotine kick."
217, Particularly instructive on the issue of nicotine manipulation \\as the

following FDA finding published in the FDA's August 1995 report Nicotine In Cigarettes
and Smokeless Tobacco Products:

. The information in the cedlgﬂ ect|os on trates tha}
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. (Emphasis added.)

218.

In particular, the FDA hased its findings, in part, on the follow ing;
(1)  The first manufacturing step in nicotine control Is the

2 (evelopment and selection of raw materials. The Tobacco Industry has. through breeding
23 | and cultivation practices, developed high-nicotine tobacco plants that provide higher-
X potency raw material, giving manufacturers greater flexibility in blending and in providing

5 ] uniform and sufficient nicotine deliveries.

26
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(2)  Even without the selective breeding and cultivation of plant?.
for nicotine content, careful tobacco leat purchasing plants permit the manufacturers to
control nicotine content in their products. For example, nicotine content \aries among
tpes of tobacco and from one crop year to the next. Awareness of these basic differences
and monitoring of the nicotine levels in purchased tobacco allows the companies to produce

" Cigarettes with nicotine deliveries consistent to a tenth ot one percent, despite variations as

high as 25 percent in the nicotine content of the raw material originating in the same area,

from \ear to vear.
(3)  The primary control of nicotine delivery (the amount received

" by the smoker), however, is in the design and carefiil. sophisticated manufacture of the

13

14

15

1

13

I! cigarette, to ensure that the smoker obtains the precise amount of nicotine intended kv ihe
manufacturer. According to the FDA's investigation, despite reductions in the amount of
tar delivered by cigarettes over the past several decades, nicotine deliverv in low-vield
cigarettes has not fallen proportionately with the reductions in tar. Instead, nicotine
delivery has apparently risen over the last decade, a result that confirms that nicotine
delivery is being independently and carefully manipulated by tobacco manufacturers, ihe
FDA specifically found that "this newly gathered information, together with the other
evidence of the industry's breeding, purchasing, blending, and manufacturing practices,
reveals that the tobacco manufacturers control the amount of nicotine that is deliv ered to
the consumer from cigarettes." Such manipulation is accomplished, in part, as set forth
below.

l. Tobacco Leaf Growing

(4)  The industry's control and manipulation of nicotine in the
production of cigarettes begins long before the cured tobacco leaf reaches the
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manufacturing plant. The characteristics of leaf tobacco, including nicotine content, are
established by the genetic makeup of the plant, developed during growing and fixed by
post-har\est handling. Like other raw agricultural commodities, the physical and chemical
properties of tobacco, Including nicoting, can vary widely, depending on genetic
differences, growing season conditions and soil type. The tobacco industrv uses these
differences to control and manipulate nicotine through careful genetic breeding and
agronomic practices.
| (5)  Modem types of cultivated tobacco (Nicotiana tabacum L) ha\e
Lbeen selected for a relatively high level of nicotine.  Five major types of tobacco make up
"~ nearly all tobacco products marketed in the United States: Burley, flue-cured. Mary land,
the Dark tobaccos and Oriental. These tobaccos vary both in nicotine levels and in pH.
The pH of a tobacco can have a significant influence on the amount of. and rate at which,
nicotine is ahsorbed into the bloodstream of the tobacco user and delivered to the brain.

(6)  American tobaccos of all types have undergone cumulative
Increases in total nicotine levels since the 1950s. Nicotine levels in th+ most widely grown
American tobaccos increased almost 10 percent for Burley and more than 50 percent for
flue-cured between 1955 and 1980.

(7)  According to the FDA. two Tobacco Industry activ ities over the
last several decades appear to be responsible for this increase: (1) the industry's active and
controlling participation in the Minimum Standards Program, which ensures that nicotine
levels of U.S.-grown and marketed tobacco are maintained within specified ranges. and (2)
the industry maintains control over which varieties are suitable for growing in the United

States and thereby eligible for price support.
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(8)  One key objective of the Tobacco Industry's involvement in the

Minimum Standards Program appears to be to ensure that nicotine levels in marketed
tobacco do not fall below specified levels. The program was initiated in response to the
| emertzence. in the 1950s. of several so-called "discount” varieties of tobacco (g g . "Coker
139." "Coker 187-Golden Wilt." "Coker 282.” "Coker 140." "Coker 316." and "Reams

8 64" that failed to meet current industry specifications established, among other things, to

ti

13

15
16
17

13

23
24
25

26

| control the amount of nicotine delivery when used in manufacturing filtered cigarettes. 1o
insure the elimination of“discount” or low-nicotine varieties from the market, the industry
obtained the necessary cooperation from USDA to eliminate these \ arieties from the price-
support program. In fact, to be eligible under this program, growers must certify-, even to
this day. that "discount” varieties are not being grown.

(9)  While the Minimum Standards Program ensured that nicotine

| levels in marketed tobaccos did not fall, breeding and cultivation initiatives undertaken ty
the industry caused nicotine levels to increase. In the 1960s and 70s. the industry tumed
to tobacco breeders to develop tobacco varieties that produced less tar. Breeders found that
without intervention in the breeding of these varieties, nicoting levels were reduced along
with tar levels. Thus, the industry has long been able to grow low-tar and low-nicotine
varieties of tobacco for use in manufacturing cigarettes.

(10) By 1978. however, the industry had abandoned its interest in
the development of low-tar/. jw-nicotine varieties of tobacco for manufacturing low-yield
cigarettes, and instead turned to the development of higher nicotine varieties.

(11)  In addition to breeding high-nicotine tobacco varieties, the
Tobacco Industry engages in a number of agronomic practices that increase nicotine levels
In tobacco. Heavy application of nitrogen fertilizers, early topping, and tight "sucker” e .
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“hud growth at the junction of stalk and leaves) control have all acted in concert to push

nicotine le\ els upward. In addition, tobacco varieties have been selected for tolerance to
brown spot, a leaf disease that makes early harvest necessary. Leaves of disease-resistant
varieties tend to remain in the field longer, resulting in maximum nicotine accumulation.
Since the introduction in 1965 of the acreage-poundage control system, farmers hale
reduced the number of harvestable leaves per plant and have tended to increase plant
spacing. Both of these practices tend to increase nicotine content in the leaf. Final!},
tobacco growers are transplanting tobacco crops earlier, which, coupled with the
widespread use of pesticides in the soil, often results in slow early season growth, and also
tends to Increase nicoting content in the leaves.
(12)  The foregoing facts has led the FDA to conclude that:

These nicotine- ra|sm a ronom| rac |cesh e do
b 5 A e e S
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manipu sn|co e|n er fohacco co pone

ensue ugare es con |n su n¥|ent nicotine to sat|s Smo ers

2. Leaf Purchasing
(13)  Another method of manipulation occurs as follows: The key
factor related to nicotine in leaf purchasing is stalk position. The concentration of nicotine
IS lowest at the bottom of the plant and highest in the top leaves of flue-cured tobacco.
Thus, theposition of the leaf on the stalk determines how much nicotine the leaf will
contain. Infact, "stalk position™ is an industry euphemism for nicotine content. The stalk

COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
PENALTIES AND OTHER RELIEF PAGE 90

mmi



ATTORNEY GENERAL, STATE F ALASKA

OIMUNL) COURTHOUSE
PO UOX 110300. JUNEAU. ALASKA 36611

PHONE 465 3600

1

o

3

o

' positionof a leaf can be determined by its appearance, shape, color, and thickness, even
after harvest. Therefore, an experienced buyer, whose instructions are dictated b> the
manufacturer's chemists, need only be concerned with these physical characteristic* in

* " identifying leaves of varying nicotine content

(14)  Representatives of the Tobacco Industry described to | DA
Investigators the significant role that nicotine plays in the purchase of tobacco leaf. Broun

3 and Williamson informed the FDA that stalk position Is the “first thing” they look for

during leaf purchasing.
3. Leaf Blending
(15)  After purchase, tobacco leaves are blended to attain target levels

* " of nicotine and tar in the smoke. FDA's Investigation noted particular attention on the pan
E i;(Of manufacturers to the nicotine content of the leaf in the blending operation. As noted

above, blending practices by manufacturers are designed to: 11) control the naturally
’ 'i occurring variations in nicotine and other components caused by genetics, growing season

" conditions, and soil type within a given type and grade: and (2) particularly for low-tar

® ' cigarettes, to increase nicotine concentrations and thereby maintain an acceptable nicotine

'level in the cigarettes
(16) The pH of cigarette smoke directly affects the delivery of

nicoting because it alters the amount of nicotine that is absorbed in the mouth or lungs. PH
is controlled by the manufacturer in the selection of the type of tobacco used and blended.
For example, smoke-condensate pH is higher from certain tobacco varieties as well as trom
leaves at upper stalk positions.

(17)  According to the FDA. blending techniques have been used to

finely control nicotine concentrations in marketed cigarettes.
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13 (Emphasis added.)
u | 4. Additional Evidence of Nicotine Manipulation
S | 219, Reconstituted tobacco is made from stalks and stems and other waste

s that cigarette companies used to discard and now use to make cigarettes more cheaplv ()n
17 information and belief, ordinarily, reconstituted tobacco contains 25 percent or less of the
2 nicotine in regular tobacco. A former RJR manager who demanced anonvmitv told the
19 ABC news program "Day One." that on the average, currently marketed brands contain
0 | about 22 percent reconstituted tobacco and that cut rate or generic brands tvpicallv contain

about double that amount.
220.

s the American Health Foundation

A laboratory analysis commissioned by "Day One" and condl
confirmed the industry's heavy use of reconstituted

2 tobacco. One RJR brand had 25 percent and another had about 33 percent reconstituted

55 tobacco. Yet. tested samples of

the reconstituted tobacco implanted in RJR brands.

%6 Winston, Salem. Magna and Now had up to 70 percent, rather than the expected 25 percent.
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of the nicotine that would be tound in regular tobacco, indicating that RIR had tortitied the
reconstituted tobacco with additional nicotine.
221, On information and belief, reconstituted tobacco has inferior taste and
" less nicotine, o the cigarette manufacturers or their agents apply a powerful tobacco extract
J erther alone or as part of a solution of flavorings to the reconstituted tobacco. RJR and the
Pother cigarette manufacturers have the technology to add flavorings with @ without
nicotine, S0 the addition of nicotine to reconstituted tobacco Is purely at the manufacturer'>
| discretion.
222, The Kimberly-Clark tobacco reconstitution process is believed to be
| used throughout the tobacco industry in a number of countries. A Kimberly-Clark
advertisement published in tobacco industry trade publications states:

Nrc tine level are beco Ing a growing concer. ta the. designer
i rticu ar@%r%lem owerntarqu |er|s

mcr
r[r)r %rllngagr acco [0CESS
ermrt us Mmen co '”ﬁ e\reu exacE
urrements T sea enswrlno ect the 0 orrar&
ﬂﬁg IE cuOW %r ecorns Iue obacco ro Uce ﬂdand
Iex |t t convey organ eypt %o cgti%ns ganyh elp you
control yo obacco.

J 223, Furthermore, the tobacco industry's own trade literature explains that
the Kimberly-Clark process enables manufacturers to triple or even quadruple the nicotine
content of reconstituted tobacco, thereby increasing the nicoting content of the final
manufactured product.

224, Another enterprise quite explicitly specializes in the manipulation of
nicotine and its use as an additive. This company does business under the name "The
Tobacco Companies of the Contraf Group." An advertisement run by the Contraf Group
in the international trade press states. "Don’t Do Everything Yourself! Let us do it More
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Efficiently!™ Calling itself "The Niche Market Specialists." Contraf lists among it> areas
of specialization "Pure Nicotine arid other special additives."

225, The cigarette industry has also used a process called “denaturing” to
add nicotine to cigarettes. Nearly-pure nicotine is combined with alcohol and then applied
to tobacco during the manufacturing process. Trucking reco'ds show that Philip Morris,
for example, received thousands of gallons of this nicotine, alcohol mixture during the
1980s.

226, Against this mounting body of evidence of the cigarette industry's
manipulation and control of nicotine levels in cigarettes, the cigarette manufacturers
continue to deny to the public, and recently denied to Congress under oath, that they
manipulate and control nicotine levels:

a William I. Campbell. President and CEO of Philip Morris, told
Congress on April 14. 1994, that "Philip Morris does not manipulate nor independently
control the level of nicotine in our products. . .. Cigarettes contain nicotine because it
occurs naturally in tobacco."

b.  James W. Johnston. President and CEO of RIR Nabisco, told
Congress that "We do not add or otherwise manipulate nicotine to addict smokers."

. Andrew J. Schindler. President and Chief Operating Officer
U.S.A., RJ. Reynolds Tobacco Company, told Congress that "We do not restore any
nicotine anywhere in our process.... We lose nicoting, for example, in the reconstituted
sheet process  [NJowhere in that process is any nicotine being incrementally added into
the process." Contradicting Johnston's and Schindler's statements, Dr. Robert Suber. a
toxicologist with RJR, admitted, however, that RIR controls the nicoting in its products.

COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
PENALTIES AND OTHER RELIEF PAGE %4



ATTORNEY GENERAL, STATE G ALASKA

UIMOND COURTHOUSE
RO BOX 110300, JUNEAU. ALASKA 99B11

PHONE 465-3500

He cold CNN that "In order to deliver to the consumer a product that he wants, a conMvent
level of nicotine, we have to blend the tobaccos accordingly. So we do control it."
d  Andrew H. Tisch. Chairman and CEO of Lorillard. told
~Congress that "Lorillard does not take any steps to assure a minimum level of nicotine in
our products. Lorillard does not add nicotine to cigarette tobacco for the purpose of
manipulating or spiking the amount of nicotine received by the smoker."
e.  Edward A Horrigan. Jr.. Chairman and CEQ of Liggett tiroup.
Inc.. told Congress that "In all my years in this business worlowide. | have never known of
a product-designed objective or goal that included even the notion of spiking the amount
:0f nicotine in a cigarette to achieve a level that would hook or addict smokers." Horrigan.
however, former Chairman and CEO of RJR through the late 1980s. participated in the
:development and marketing of Premier and other RJR cigarette brands whose
- manufacturing process included the manipulation of nicoting content and deliverv.
| f Thomas E. Sandefur. Jr.. CEO ot Brown . Williamson, in the
face of overwhelming evidence to the contrary, denied secretly growing Y-I in swom
i testimony before Congress on June 23. 1994, and stated that his company was being “set
lup." He admitted that the company controlled nicotine, but in a shop-worn and now
familiar refrain, stated that the company did so only for "taste.”
g T.F. Riehl. Vice President for Research and Development at
IBrown & Williamson, denying that the company mixed the tobacco for the Barclav
i ci%rette to have a hisher concentration of nicotine, told Congress. "No. sir. We blend for
taste, not nicotine." However, internal documents from Brown & Williamson indicate that
| Riehl. himself, has conducted research focusing on the acjustment of nicotine and tar levels
without regard to taste. In fact, at the 1984 Smoking Behavior-Marketing Conference.

COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
PENALTIES AND OTHER RELIEF PAGE "5



(%)

o W =

23

24

25

26

Riehl gave a presentation on Project Aries. Brown & Williamson's safer cigarette project,
which emphasized tar reduction and nicotine enrichment in later puffs, but never acdressed
the issue of taste.

221, The cigarette industry's "taste” argument is belied by the testimony
of health policy expert. Clifford E. Douglas, testifying before the FDA's Drug Abuse
Advisory Committee, who asked "why so many smokers who have endured tracheostomies
due to throat cancer find it necessary to continue to smoke through the holes in their throats,
where they cannot taste a thing."

228.  The newly discovered evidence of nicotine manipulation tv the
cigarette industry and the recent disclosures about nicoting addiction and manipulation
made before Congress have not deterred the industry from its campaign of concealment and
disinformation. As recently as April 1994, the cigarette industry placed advertisements
across the country denying that it “spikes" cigarettes with nicotine, denying that it believes
cigarette smoking is addictive, and misleading the public about whether the cigarette
companies deliberately control nicotine levels in their products.

229, An advertisement placed by Philip Morris in newspapers across the
country in April 1994 denied that Philip Morris manipulates nicotine levels and stated that
"nicoting level in the finished cigarette is lower than the nicotine level of the original,
natural tobacco leaf."

230.  RJR placed a similar advertisement in newspapers across the United
States, including on information and belief, newspapers sold in Alaska, in 1994
mischaracterizing the "recent controversy" as focusing on RJR's various techniques that
help s reduce the 'tar' (and consequently the nicotine) yields of our products."
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231, These advertisements deliberately create the false impressior
"recent controversy” they refer to is about whether reconstituted and reduced-tar tobacco
have less nicotine than the original tobacco leaf. The tobacco companies can legitimately
claim that their finished cigarettes have less nicotine. The real controversy, however, which
these aavertisements so carefully avoid, stems from the discrepancy between actual nicotine
levels of the industry's tar-reduced and reconstituted tobacco and the claimed “essential ly
perfect" correlation between nicoting and tar levels. In fact, the nicotine levels have proven
to be consistently higher than what the correlation would predict. The inaccuracy lies not
inthe correlation, but in the story the industry has told the public about how it manufactures
:mgarettes That storv has carefullv and deliberated omitted the industrv's addition of

8 nicotine in the form of an extract to these tobaccos to keep them at addictive levels.
U

N

4 o @

E B w «

\l. Maintaining the Market Through Sales to Minors
15
. 1 The Increasing Addiction of Minors: A Predicate to
IS j Industry Profits
] 232. In addition to ensuring a captive market through the addiction of its

la customers, the cigarette industry has maintained its sales and replaced the hundreds of

9 thousands of smokers who die each vear v intentionallv targeting marketing and
0 Promotlonal efforts at children and adolescents.

21 233. Every day. more than 1.200 cigarette smokers die of disease caused

bv smoking. In order to prevent a precipitous decline in cigarette sales, the big cigarette

jcompanies must attract new smokers. Children and teenagers became the main target and

4 s a result of the tobacco companies' unfair and deceptive marketing programs and

5 advertising, over 3.000 of them begin smoking everyday.
26
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234, The use of tobacco by minors continues to rise. The Centers for
Disease Control and Prevention ("CDC") announced on May 24. 19%. that a stud> of high
school students showed a higher prevalence of tobacco use among high school students in
1995 than in 1993 and 1991. up 35 percent from 1993 and 28 percent from 199]. The
prevalence of cigarette smoking in recent years among 8th and 10th grade students has risen
significantly and provides cause for great concer. For example, among 8th grade students.
14,3 percent in 1991 and 18.6 percent in 1994 were current smokers: among loth grade
students. 20.8 percent in 1991 and 25.4 percent in 1994 were current Smokers.

235, The 1994 Surgeon General's Report reviewed several different surveys
and found that the estimated percentage of adolescents who have ever smoked cigarettes
ranged up to approximately 42 percent (as reported by the 1991 Youth Risk Behavior
Survey). The 1994 Surgeon General's Report also found that 28 percent of high school
seniors were current smokers. Further, the 1994 Surgeon General's Report states that seven
to 13 percent of adolescents were frequent or heavy smokers, consuming at least a one-half
pack daily or smoking 20 days or more of the 30 days in a survey period.

236.  Approximately 3 million children under the age of 18 are daily
smokers. One study found that children between the ages of 8 and 11 who are daily
smokers consume an average of 4 cigarettes daily, and those who are between the ages of
12 and 17 average nearly 14 cigarettes daily. The study also estimated that adolescents
consume an estimated 947 million packs of cigarettes and 26 million containers of
smokeless tobacco annually and account for annual tobacco sales of $1.26 billion. Another
study estimates that teenagers in 1991 smoked 516 million packs of cigarettes and spent
5962 million purchasing them. As stated previously, these figures are especially significant
given that all states prohibit the sale of tobacco to persons under the age of 18 (with some
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' states prohibiting sales to persons under the age ot' 19 and one state. Pennsylvania,
prohibiting cigarette sales to persons under the age of 21). Unfortunately, few states can
successfully enforce their laws restricting tobacco sales to minors given the tobacco
Industry's intense effort to lure minors into smoking.

237, Studies have also suggested that the age one begins smoking can
greatly influence the amount of smoking one will engage in as an adult and will ultimately
influence the smoker's risk of tobacco related morbidity and mortality. Those who started
smoking by early adolescence were more likely to be heavy smokers than those who began
smoking as adults. Another study found that high school students who smoked their first
cigarette during childhood smoked more often and in greater amount than those who first
tried smoking during adolescence.

238.  The escalating use of smokeless tobacco products by underage persons
presents an additional and growing public health problem. Smokeless tobacco products
Include chewing tobacco and snuff and are also known as "spit tobacco" or "spitting
tobacco." In 1970. the prevalence of snuff use among males was lowest in those 1~to 19
years of age and the highest use was by men aged 50 or more. By 1985. a dramatic shift
had occurred, and males between 16 and 19 were twice as likely to use snuff as men aged
50 and over. An estimated 3 million users of smokeless tobacco products were under the
age of 21 in 1986. when Congress enacted the Comprehensive Smokeless Tobacco Health
Education Act (the "Smokeless Act") (15 U.S.C. §4401). The Smokeless Act required the
Secretary of Health and Human Services ("Secretary") to inform the public of the health
dangers associated with smokeless tobacco use. required warning labels on packages,
banned advertising on electronic media subject to the Federal Communications
Commission’sjurisdiction (such as television and radio), and encouraged States to make
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18 >ears the minimum age for purchasing smokeless tobacco products. Despite the
Smokeless Act and State laws prohibiting sales to minors, a high percentage of person*
under the age of 18 use smokeless tobacco products. For example:

%91 schpol- ased surve imated t at 10.7 epg reent
£H Ioh s& oo Seniors. an e?s ercent of male 9th o
t Jradesstudents use smokeless tobacco.

A
smokeless Bwaccog%sﬁgr%%lntsc? I%Sb)\/v h% nh] ﬂ] geyae e, tied

239, In some parts of the United States the rates are especial
According to the 1990-91 Youth Risk Behc* ior Survey, the smokeless tobacco product use

| rates among males in grades 9 through 12 were as high as 34 percent in Tennessee. 33
percent in Montana. 32 percent in Colorado, and 31 percent in Alabama and Wvoming.
Smokeless tobacco use rates among Alaska Native children have been reported in 13
percent of kindergarten children, increasing to 30 percent in high school.

240, The recent and very large increase in the use of smoke

J products by young people and the addictive nature of these products has persuaded the

| Secretary that these products must be included in any regulatory approach that Is designed

'to help prevent future generations of young people from becoming addicted to nicotine-
containing tobacco products.

241, Despite the best efforts of parents, educators, and the
profession, smoking among young people has increased since the 1970's. This is because
cigarette company advertising is used to create a mental image associating smoking with
healthy, glamorous and athletic lifestyles, with success and sexual attractiveness and
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success. This increases demand for cigarettes among young people. Within ashort period
of time, the young smoker becomes physiologically and emotionally dependent, i.e..
addicted to tobacco. Later, as the maturing smoker begins to wish he or she could quit,
advertising reinforces the practice and seeks to minimize health concerns, creates doubt,
confusion and mistake which are used by smokers as an excuse to avoid the pain and
discomfort of attempting to break their addiction to nicotine. This is the vicious cycle
created by defendants.

242, The cigarette companies sell more than one billion packs of cigarettes
per year to minors under the age of 18. In 1988. these sales accounted for about S1.25
billion.  Approximately 3 percent of the total tobacco industry' profits (S221 million in
1988) are derived directly from the sale of cigarettes to children under the age of 18. an
activity that is illegal in 47 states. Marlboro and Camel cigarettes, produced by Philip
Morris and Reynolds, respectively, dominate the teenage smoking market.

243, Sales to minors is no accident—it is the intended result of a carefully
orchestrated scheme. For example, despite the fact it is illegal to sell to minors in Alaska.
each of the tobacco companies studies how to attract minors and engages in conduct to
Iccomplish that goal. Illustrative is RIR which repeatedly has conducted reports "relating
0 teenage smokers," including an analysis of RJR's share of teenage smokers, defined as
"14-17." Indeed, as early as 1973. Claude Teague of RIR was writing, internal memos
stating that RJR should recognize that despite prohibitions on smoking, minors were
smoking In increasing numbers, thus, *If this Is to be so. there s certainly nothing immoral
)r unethical about our company attempting to attract smokers to our products.” Teague
vent onto write that as RJR "is to survive and prosper... we must get our share of the
outh market." Teague's view prevailed and RJR developed a scheme to attract minors that
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was highly successful. ~ This theme was repeated in a 1976 research department
memorandum, labeled "SECRET" which stated "Evidence is now available to indicate that
the .4 to 18 >ear old group is an increasing segment of the smoking population. RJR must
soon establish a sticcessh.il new brand in this market if our position in the industry is to be
maintained over the long term." (Emphasis in original.

2. The Use of Appealing Images
244, Defendants have engaged in a course of conduct designed to promote

cigarette smoking among young people and to particularly appeal to those with low self
esteem and emotional insecurity. Once the young person has been predisposed toward
smoking, a variety of factors can precipitate actual experimentation. For many young
peaple, the precipitating factor is being given a free pack of cigarettes by a tobacco
company representative, or purchasing cigarettes in orcler to obtain an attractive tee shirt,
baseball cap or other gimmick used to promote cigarette smoking.

245, One of the best examples of this was the transformation of Marlboro
Cigarettes from a red-tipped cigarette for women to the cigarette for the macho cowhoy.
By changing imagery. Philip Morris was able to tap into a wholly new and different market.
In 1950. Reynolds was the king of the cigarette busingss. It sold more cigarettes than any
other company. Philip Morris, though doing well on the basis of its fraudulent health-
oriented advertising, was still far behind. In 1981 Philip Morris passed Reynolds in market
share and each year has extended its lead by developing an effective marketing campaign
for recruiting young new smokers to its brands. The wild spirit of the Marlboro man
captured the adolescent imagination. Also. Philip Morris’ representatives fanned out to
colleges across the country, giving free cigarettes to incoming freshmen to get them
hooked. The children and teenagers who started smoking Marlboro became tenaciously
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loyal customers. Soon. Marlboro became the gold standard of cigarettes among teenagers.
Up until 1988, nearly three-fourths of teenage smokers used Marlboro.

246. At about the time it lost market leadership to Philip Morris. Reynolds
dedicated itself to a ruthless campaign encouraging children and teenagers to smoke. One
of the key elements of the R.J. Reynolds" strategy for attracting children was to reposition
many of its cigarette brands to younger audiences.

247, Reynolds' Vantage cigarettes entered the 1980s as a brand targeted at
the health conscious adult smoker. Advertisements were intended to assuage fears of lung
™1 cancer and other diseases, and give concerned smokers arguments for rationalizing their

continuation of the addiction. Through multiple transmogrifications. Vantage cigarettes
“ 1 have been progressively repositioned to ever-younger audiences. During the mid-1980s this
" campaign featured young successful professionals (including architects, fashion designers,
y ~lawyers, etc.) with the slogan "The taste of success." These campaigns promoted the
| implication that smoking is helpful—if not essential-to social success or prominence.  This
E ~ is an image designed to appeal to underage smokers who dream of becoming successfu
professionals. In the late 1980s the theme for Vantage cigarettes began to feature

19 i . nall . . . . -

i professional-caliber athletes like wind surfers, aerobic dancers, downhill ski-racers and
auto-racers. This theme depicts physical activity requiring strength or stamina beyond
those of everyday activity, clearly suggesting that smoking Is not harmful.

248, During the 1980s. as intended by the manufacturer, the theme for
Salem cigarettes also became more youth-oriented. Whereas the dominant theme for Salem
cigarettes used to be clean fresh country' air, during the 80's, the theme was conveyed
through the use of Salem ads were populated by muscular surfers and beach bunnies, tun-
loving party animals and other attractive adolescent role models. Another successful
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advertising campaign targeted at young people is the Lorillard Tobacco Compan> campaign
promoting Newport cigarettes. The theme links Newport with men and women in sexually
suggestive positions, always having fun. using the slogan "Alive with pleasure."

249, Another successful campaign has been .he * You've come a long wav
baby" campaign promoting Virginia Slims cigarettes. Cne of the most important
psychological needs of most adolescent girls is to become independent from their parents,
By associating smoking with women's liberation. Philip Morris hopes to create in the minds
of these teenage girls the vision of smoking as a symbol of autonomy and independence.
| he theme Created for Virginia Slims and other "feminine” cigarettes prey upon the natural
and almost universal insecurity and sense of inferiority experienced by adolescents b\
portraying the cigarette as a crutch and a symbol of superiority. Perhaps the most acute
psychological need of adolescence is to fit in. to be accepted, to be popular.

250. A status symbol and secret desire of many teenage bovs is a powerful
motorcycle. It is for this reason that so many cigarette brands have used motorcycle
Imagery to encourage teenage boys to smoke. To target young boys the industrv uses
Images of high risk activities like hang gliding, motorcycle racing, mountain climbing, etc.
Cigarette makers do this deliberately to undermine awareness that smoking is dangerous.
In its campaign to attract adolescent boys to become smokers, the R.J. Reynolds cigarette
company has made extensive use of risk-taking and danger By glorifying risk-taking, these
ads have a more insidious purpose. How a person estimates the magnitude and likelihood
of a risk can be significantly affected by what it is compared against. By portraying
extremely dangerous activities like hang-gliding, mountain climbing and stunt motorcycle
riding, Reynolds minimizes the dangers of smoking in adolescent minds.
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251, The greatest success that Reynolds had in its effort to gain on Philip
Morris in the youth market is the "Joe Camel” cartoon character. This campaign was
inaugurated in the United States in 1987 to commemorate the 75hanniversary of Camel
cigarettes. In the first ads. the camel leered out over the pack saying. "75 years and still
smoking." The implication is obvious. It soon became evident that "Joe Camel" would
strike a responsive chord among children and teenagers, and has been used by Re>nolds to
target young persons—even children—to get them to start smoking at as early an age &
possible. Reynolds has more than tripled its expenditures for Camel cigarettes alter 1988.
utilizing themes like "Joe Camel" guaranteed to be attractive to young peaple at high risk

of becoming smokers.
3. Use of Youth Oriented Locations for Promotional and Advertising
Materials

252, Itis notjust the themes within cigarette advertising that betray the real
target, it is also the location of those themes. During the decade of the 1980s there was a
steady migration of cigarette aavertising into youth-oriented publications. Magazines with
sexually oriented themes, and those concerning entertainment and sporting activities, had
the highest concentration of cigarette ads. For many of these magazines, teenagers
comprise a quarter or more of the total readership. Cigarette ads in these youth-oriented
magazines were frequently multi-puge. pop-up ads. News magazines like Time and
Newsweek, which have older audiences, had few cigarette ads. and those tended to
emphasize implicit health promises conceming tar and nicotine rather than glamorous
Images.

253, Intests all across the country, it has been demonstrated that children
85 young as 12 years old can buy cigarettes in three out of four retail outlets. A study by
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minors is about one in 33 million. Cigarettes are available in unlimited quantities to
children through vending machines as well.

254, A particularly successful element of the industry's campaign has been
aimed at young girls. Nearly every issue of magazines for young girls like Teen and Young
Miss includes an statement by Reynolds urging children not to smoke. But the reasons
given for refraining are designed to continue to conceal, i.. the reasons are not that
smoking is addictive, that it can harm or kill the infants of pregnant women, or that it causes
cancer and other awful diseases. Rather, the reason given is that It is an “adult custom.”

255, This message, rather than discouraging children from smoking, plants
in impressionable young girls" minds the notion that smoking is something to do to show
one's independence, to act grown up. This notion Is. of course, reinforced by the ubiguitous
cigarette ads depicting glamorous young adult women smoking as a way of demonstrating
their independence.

4. Reynolds: “Old Joe Camel*
256, The most notorious recent exampie of the industry targeting of minors

I the “Joe Camel” advertising campaign conducted by Reynolds, in observance of the
Camel brand's 75th anniversary. As part of the initiation of the promotion. Reynolds
included singing birthday cards in Rolling Stone magazine, a publication particularly
popular with young people, and offered premiums such as T-shirts, party mugs and wall
posters. When Reynolds began this cartoon campaign in 1988. Camel's share of the
children s (under 18 years of age) market was only 0.5 percent. Injust a few years. Camel's
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share of this illegal market has increased to 32.8 percent, representing sales estimated at
$476 million per year. Another indication of the phenomenal success of this marketing
campaign is the fact that in a recent survey ofsix year-olds, 91 percent of the children could
correctly match "Old Joe" with a picture of a cigarette, and both the silhouette of Mickey
Mouse and the face of Old Joe were nearly equally well recognized by almost all children.

257, Ali defendants are aware of the fact that tobacco use begins primarik
among youth who are not yet 18 years of age.  Among minors, the three most used brands
of cigarettes are the most advertised. Reynolds studied the attributes of an aavertising
campaign which would most appeal to the group it carefully identified &s "21 and under."
Those attributes directly coincide with the "Joe Camel" campaign. Several years later,
again addressing those attributes, this startling statement was made; "Young people will
continue to become smokers at or above the present rates during the projection period. The
brands which these beginning smokers accept and use will become the dominant brands in
future years. Evidence is now available to indicate that the 14 to 18 year old group is an
Increasing segment of the smoking population. RJR must soon establish a successful new
brand in the market if our position in the industry is to be maintained over the long term."
(Emphasis in original,)

258 Reynolds continues to use the "Old Joe" character in conjunction with
other offers attractive to minors. Recently, for example, it began an aavertising campaign
offering concert tickets in return for redemption of a number of Camel coupons, again in
Rolling Stone magazine.

259, Reynolds has made other premiums available in exchange for coupons
ncluded in packages of Camel cigarettes. These premiums are deliberately designed to

ippeal primarily to minors.
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260.  Reynolds has expressly encouraged minors to circumvent laws related
to tobacco use by minors. For example, in one coupon offer for a free package of Camels.
"Joe Camel" advised individuals that it would be a "smooth move" to have someone else
redeem the coupon, thus suggesting the means to overcome prohibitions of sales to minors
of tobacco products. Other Reynolds campaigns have targeted stores and advertising
locations close to high schools and other areas frequented by minors, and Reynolds
concentrates advertising in publications read by large numbers of minors.

5. U.S. Tobacco: “OIld Enough to Chew”

261.  U.S. Tobacco has engaged in an ongoing campaign to induce
individuals to become users of smokeless tobacco, and its efforts find particular success
among minors, as intended by the company.

262, U.S. Tobacco designs its products to introduce the "new user” to
smokeless tobacco products, and as addiction grows, "graduate” users to higher nicotine
content products: “Skoal Bandits [a mild, low-nicotine product, packaged in indix idual use
'tea hags'] is the introductory product, and then we look towards establishing a normal
graduation process fto higher nicotine content  ducts]." The introductory products are
aimed at new users, mainly cigarette smokers, between ages 15 and 35.

263. A U.S. Tobacco employee. Bill Falk, who was apparently terminated
for some other comments in the anicle [see discussion below] told a New York Post
reporter: "A lot ofyoung people are getting into it [smokeless tobacco use]... It's become
astatus thing. When a kid gets a new pair of jeans, he puts the snuffcan in the back pocket
and rubs it till the outline shows. It shows he's old enough to chew."
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6. Philip Morris: Competing for the Minor Market

264.  All defendants promote and market their products to minors. At least
one company. Philip Morris, tracked hyperactive children in grade school to research
whether they would become smokers. Philip Morris apparently conducted market research
concerning minors who smoke or are apt to smoke. Ina 1969 presentation to the Board of
Directors by the Philip Morris Research Center. W.L. Dunn. Jr. and F.J. Ryan talked about
the future of the “psychology department.” noting that more attention was being paid to the
reasons why people smoke: “there is general agreement on the answer to [why people begin
to smoke]. The 16 to 20 year old begins smoking for psychosocial reasons. The act of
smoking, is svmbolic: it signifies adulthood, he smokes to enhance his image in the eves of
his peers."  Philip Morris, having apparently studied the minor market for tobacco, hes
recently begun a program characterized as "Marlboro Unlimited." which is a program
offering premiums for coupons from cigarette packages. This program is a direct response
to Reynolds success in the minor market, is designed to appeal to minors, and is an effort
by Philip Morris to maintain Marlboro's dominance of that illegal market.

265.  Each tobacco company defendant engages in various advertising and
promotional activities in an effort to develop a "minor" market. These activities include
pervasive sponsorship of various sporting events, concerts and other events likely to attract
extensive youth interest. Another means of appealing to youth used by the companies Is
paying for promotional appearances in movies which, because of the subject matter or the
actors in the films, are most likely to appeal to youth. For example. Brown & Williamson
agreed with the actor Sylvester Stallone that he would use the former's products in at least
five feature films, in exchange for $500.000. Philip Morris paid for the promotion of
Marlboro in "Superman 1.~ "Risky Business." and "Crocodile Dundee" and for promotion
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of Lark in "License to Kill." It paid for or otherwise provided promotional material for 56
films in 1987 and 1988. Liggett paid for promotion of Eve [its brand designed especially
to appeal to young women] in “Supergirl." American Tobacco promoted Lucky Strike in
"Beverly Hills Cop." Reynolds paid for the promotion of Camel in"Who Framed Roger
Rabbit." "Desperately Seeking Susan." and "Honey. | Shrunk the Kids.”

7. Philip Morris” Admission that it has Targeted Minors

266.  The Tobacco Cartel is currently under intense scrutiny from state and
federal officials. In a blatant attempt to stave off FDA regulations. Philip Morris has
proposed a series of changes to their marketing practices. In a recent letter to the Attorneys
General of many states. Philip Morris informed the Attorneys General that it has announced
a"blue print which directly adaresses the issue ofyouth smoking." Among the proposals
are the following:

«  Ban bacco eagspﬂg hools and playgrounds and in

yout orient ations.
R g g s

»  Ban cigarette vending machines:

o Limit tof)acgo brand name sponsorship to events with
primarily adult audiences,

«  Ban tobc?cco aqvertising in video arcades and family
Oriented centers.

267. These proposals constitute an admission that the industry has
attempted to attract minors, when it: (1) places tobacco ads near schools, playgrounds and
Inyouth oriented publications; (2) uses logos and characters that are intended to appeal to
minors; (3) sponsors events that have primarily youth audiences; (4) places ads in places
likelv to reach minors such as video and familv oriented centers. These admissions are
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powerful evidence that the Tobacco Industry has knowingly and intentionally targeted
minors.
N. Smokeless Tobacco Products: Addiction Through the “Graduation Process"

268. The Defendants Brown & Williamson and RJ. Reynolds also
manufacture and distribute loose tobacco used in the "roll your own" process of cigarette-
making.

269.  Even though the medical evidence regarding the hazards of cigarette
smoking and addiction have been known to the defendants for many years, the packages
and containers of the "roll your own" tobacco conceal and/or misrepresent the hazards of
use of this product.

270, Despite their knowledge that the use of smokeless tobacco Is, & a
result of nicoting, extremely addictive, the Tobacco Companies to this day deny that
smoking, "dipping." or “"chewing" tobacco Is addictive. Through their individual
advertising and public relations campaigns, and collectively, through the Tobacco Institute,
the Tobacco Companies have successfully promoted and sold tobacco products by
oncealing and misrepresenting the highly addictive nature of cigarettes and smokeless
tobacco.

271, Defendant United States Tobacco Company makes approximately 90
percent of the oral snuff and chewing tobacco sold inthe United States. As alleged above,
smokeless tobacco delivers a similar amount of nicotine as cigarettes and is equally s
lddictive. Plaintiffis informed and believes that smokeless tobacco manufacturers intend
0 cause hicotine depencence among consumers through a strategy that involves promoting
he user of lower nicotine brands with the intent of moving users up to higher, more
lddictive brands over time. The "graduation” strategy calls for three different brands of
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low. medium and high nicotine content. The strategy is based on the premise that new users
of smokeless tobacco are most likely to begin with products that are milder lasting, more
flavored and lighter in nicotine content. After a period of time, there is a natural
progression to products that are more ixill-bodied and have more concentrated tobacco taste,
with more nicotine, than the entry brand. This graduation strategy is supported b} the
manufacturers' advertising practices which indicate the manufacturers' intent to hale
consumers experiment with low-nicotine brands and graduate to higher-nicoting brands
over time. The FDA's 199 investigation into nicotine and tobacco products found, that
with respect to smokeless products, “tobacco manufacturers control the deliver, of
nicotine" so that products that deliver lower doses of nicotine are provided to "new users
who are then encouraged by tobacco marketing to "graduate” to products that deliver

"higher doses of nicotine."
0. The Human Toll of Cigarette Smoking

1 Health Effects of Cigarette Smoking

212, Over400,000 Americans die each year from smoking-related |

This equates to more than one of every five deaths in the United States. |f an adolescent's
tobacco use continues for a lifetime, there isa 50 percent chance that the person will die
prematurely as a direct result of smoking. Moreover, the earlier a young person's smoking
habit begins, the more likely he or she will become a heavy smoker and therefore suffer a
greater risk of smoking related diseases. Smoking is responsible for about 90 percent of all
lung cancer deaths; 87 percent of deaths from chronic obstructive pulmonary diseases
(COPD); 21 percent of deaths from coronary heart disease; and 18 percent of deaths from
stroke. Further, a causal relationship exists between cigare! e smoking and cancers of the
larynx, mouth, esophagus and bladder; and atherosclerotic peripheral vascular disease.
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cerebrovascular disease (stroke) and low-birth weight babies. Cigarette smoking is also a
probable cause of infertility and peptic ulcer disease and contributes to. or is associated
with, cancers of the pancreas, kidney, cervix and stomach.

2713. Epidemiologic studies provide overwhelming evidence that smoking
causes lung cancer. The risk of getting lung cancer may be more than 20 times greater for
heavy smokers than nonsmokers. The relationship between smoking and lung cancer is due
to the numerous carcinogens in cigarette smoke. Cigarette smoking caused an estimated
117.000 deaths from lung cancer in 1990.

274, The risk of getting lung cancer increases with the number of cigarettes
smoked and the duration of smoking, and decreases after cessation of smoking. Starting
smoking at an earlier age increases the potential years of smoking and increases the risk of
lung cancer. Studies have shown that lung cancer mortality is highest among adults who
began smoking before the age of 15.

275, Cigarette smoking also causes cancer of the larynx, mouth and
esophagus. According to current estimates. 82 percent of laryngeal cancers are due to
smoking and about 80 percent of the 10.200 deaths from esophageal cancer in 1993 can be
attributed to smoking The risk of oral cancer among current smokers ranges from 2.0 to
18.1 times the risk in peaple who have never smoked and can be reduced more than 50
percent after quitting. The risk of esophageal cancer among current smokers ranges from
1.7t0 6.4 times the risk in people who have never smoked and can also be reduced by about
50 percent after quitting.

276.  Epidemiological studies demonstrate that cigaiette smoking contributes
to the development of pancreatic cancer. The reason for this relationship is unclear, but
may be due to carcinogens or metabolites present in the bile or blood. In 1985. the
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proportion ot pancreatic cancer deaths in the United States attributable to smoking was
estimated to be 29 percent in men and 34 percent in women.

277 Cigarette smoking accounts for an estimated 30 to 40 percent of all
bladder cancers and Is a contributing factor for kidney cancer. The increased risk of kidney
and bladder cancer may be related to the number of cigarettes smoked per day. and the risk
decreased following smoking cessation.

278, Smoking is a contributing factor for cancer of the ceni\. Ihe
association between cigarette smoking and cervical cancer persists after control is made for
risk factors, such as age at first intercourse and the number of sexual partners, that
predispose a woman to developing sexually-transmitted diseases. The inclusion of these
risk factors, however, may not completely rule out confounding by sexuaily-transmilted
diseases. The findings that components of tobacco smoke can be found in the cervical
mucus of smokers, and the mucus of smokers is mutagenic, and that former smokers have
a lower risk of getting cervical cancer than current smokers are consistent with the
hypothesis that smoking Is a contributing cause of cervical cancer.

279, The 1982 Surgeon General's Report concluded that stomach cancer
IS associated with cigarette smoking.

280.  Smoking is a leading cause of heart disease. The 1964 Surgeon
General's Report noted that male cigarette smokers had higher death rates from coronary
heart disease than nonsmokers. Subsequent reports have concluded that cigarette smoking
contributes to the risk of heart attacks, chest pain, and even sudden death. Overall, smokers
have a 70 percent greater death rate from coronary heart disease than nonsmokers.

281, Ischemic heart disease resulting from cigarette smoking claimed nearly
99.000 lives in 1990. One study estimates that smoking causes 30 to 40 percent of all
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deaths due to coronary heart disease. Smokers hetween the ages 0f40 and 64. who smoked
more than one pack a day. were shown to have a risk of coronary heart disease that is 3.2
times higher than people who do not smoke.

282, Smoking also increases a person's risk of atherosclerotic peripheral
vascular disease, especially if the smoker is diabetic. Complications of this disease include
decreased blood delivery to the peripheral tissues, gangrene and ultimately loss of the
affected limb. Smoking cessation is the most important intervention in the management of
peripheral vascular diseases.

283, Smoking isacause of stroke. Stroke is the third leading cause of death
In the United States. The association of smoking with stroke is believed to be mediated by
the mechanisms responsible for atherosclerosis (narrowing and hardening of the arteries),
thrombosis and decreased cerebral blood flow in smokers. Female smokers who use oral
contraceptives are at an increased risk of having a stroke.

284.  Cigarette smoking is the leading cause of chronic obstructive
pulmonary disease (COPD) in the United States. Approximately 84 percent of the COPD
deaths in men and 79 percent of the COPD deaths in women are attributable to cigarette
smoking. The risk of death from COPD may depend on how many cigarettes a person
smokes daily, how deeply the person inhales and the age when the person began smoking.
The number of cigarettes smoked per day is a strong indicator for the presence of the
principal symptoms of chronic respiratory illness, including chronic cough, phlegm
production, wheezing and shortness of breath.

285  Smoking's detrimental effect on lung structure and function appear
within a few years after cigarette smoking begins. Children who smoke tre more likely to
suffer from respiratory illnesses than children who do not smoke. Adolescents who smoke
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may experience inflammatory changes in the lung, reduced lung growth and mas not
achieve normal lung function as an adult.

286.  Cigarette smoking is a probable cause of peptic ulcer disease. Peptic
ulcer disease is more likely to occur in smokers than in nonsmokers, and the disease IS less
likely to heal, and more likely to cause death in smokers than nonsmokers. Quitting
smoking reduces the chances of getting peptic ulcer disease and is an important component

» of effective peptic ulcer treatment.

287, Studies also show that women who smoke have reduced fertility. One
study showed that smokers were 3.4 times more likely than nonsmokers to take more than
1year to concelve.

288.  Smoking's severe detrimental effects during pregnancy are well
documented. Women who smoke are twice &s likely to have low birth weight infants as
women who do not smoke. Smoking also causes intrauterine growth retardation of the
fetus. Mothers who smoke also have increased rates of premature delivery.

289, Smoking may lead to premature infant death. Babies of mothers who
smoke are more likely to die than babies bom to nonsmoking mothers. A recent meta-
analysis reported that use of tobacco products by pregnant women results in 19.000 to
141,000 miscarriages per year, and 3.100 to 7.000 infant ceaths per year. In addition, the
meta-analysis attributed approximately two-thirds of deaths from sudden infant death
syndrome to maternal smoking during pregnancy. By another estimate, If all pregnant
women stopped smoking, there would be 4.000 fewer infant deaths per year in the United

States.
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2. Health Effects of Smokeless Tobacco Products

290.  Smokeless tobacco use can cause oral cancer. The risk of oral cancer
increases \\ ith increased exposure to smokeless tobacco products, particularly in those areas
of the mouth where smokeless tobacco products are used. The risk of cheek and gum
cancers is nearly 50 times greater in long-term snuff users than in nonusers. Snuff ana
chew ing tobacco contain potent carcinogens, including nitrosamines. polynuelear aromatic

hydrocarbons and radioactive polonium,
291, Smokeless tobacco use can cause oral leukoplakia, a precancerous

lesion of the sort tissue that consists of a white patch or plaque that cannot be scraped off.
One study of 117 high school students who were smokeless tobacco users revealed that
nearly 50 percent of these students had oral tissue alterations. There is a5 percent chance
that oral leukoplakias will transform into malignancies in 5 years. The leukoplakia appears
to decrease or resolve upon cessation of smokeless tobacco use.

292, Smokeless tobacco use causes oral cancer and oral leukoplakia and
may be associated with an increased risk of cancer of the esophagus. Smokeless tobacco
use has been implicated in cancers of the gum. mouth, pharynx ana larynx. Snuff use also
causes gum recession and is associated with discoloration of teeth and fillings, dental

cavities and abrasion of the teeth.

P. The Injury to the State of Alaska as a Direct and Foreseeable Consequence of
Defendants’ Unlawful Conduct

293, Inaddition to the human toll, the economic cost of tobacco use. and.
In particular, health care expenditures from tobacco-attributable diseases, amount to an
unacceptable burden on society and the State of Alaska.
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294, The State spends millions of dollars each year to provice or pay for
health care and other necessary facilities and services on behalf of state employees, the
needy, indigents and other eligible residents. Increased health care costs for those
Individuals are directly caused by tobacco induced cardiovascular disease, lung cancer,
emphysema, respiratory and other diseases.

295, In tiilfilling its statutory duties, the State of Alaska has expended and
will expend substantial sums of money due to the increased cost of providing health care
services for treatment of tobacco-caused diseases. These increased expenditures have been
caused by the unlawful actions of the Tobacco Industry.

296.  Alaska expends funds in several areas which include significantly
Increased charges attributable to tobacco usage and exposure. These include but are not
limited to:

Alaska maﬁepuB%m'\élﬁt%m?orp % |ca? c%lrjersusae?\t/ us 407\/9 eg ?et %
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alth Carg: Alas urchases health c Insy Fnce
ubI,c emplogeg § qlepen ents, Rremmrqa or 2
g e ? ents‘are g Bthant F\{ VCYOH eoherW|se
éps ¥ﬁe oedw d 0 X{nents tobacco-related illnesses Tor some

employees and oependents

297, The Centers for Disease Control have developed informa
smoking-attributable deaths and diseases and the economic impact of smoking. Their study
demonstrates that there is a direct and substantial cost to Alaska State taxpayers of
Increased health care attributable to use of tobacco. Nationwide, the CDC data shows that
the estimated health care costs for smoking-attributable diseases are S50 billion. These
costs have been increasing at a precipitous rate, more than doubling in the period from 1987
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to 1993 Ihe present value of Alaska's Medicaid expenses attributable to smoking for the
period 1980 to 1993 exceeds S150 million. This figure does not include other damages
suffered v the state, such as increased health care premiums.

Q. Fraudulent Concealment

298.  Plaintiff was without knowledge of defendants' combination or
conspiracy, or of any facts from whi h it might reasonably be concluded that defendants
were illegally conspiring, or which would have led to the discover, thereof, until earlv
1996. Plaintiff could not have discovered such facts or the alleged violations at an i arlier
time because defendants fraudulently concealed their course of conduct.

299, Plaintiff is not aware of the methods used by defendants to conceal
their activities, but believes that the methods used by defendants in furtherance of their
combination and conspiracy were by nature sel-concealing and not ofa type which could

have reasonably been apparent to plaintiff
300.  For example, in 1985 a Brown = Williamson attorney recommended

that much of its medical research be declared "deadwood" and shipped to F.ngland. he
attoney stated that. "I have marked with an X documents which | suggested were
deadwood in the behavioral and biological studies area. | said that the B series are Janus
series studies and should also be considered deadwood." The attornev further suanested
'that the research, development, and eneineerfe department also "should undertake to
1remove the deadwood from its files."

301, Bro\ illiamson attempted to control other documents such that
it could later claim an attorney -client privilege or work product protection for documents
which its attorneys thought might later cause difficulties in product liability actions. Such
documents included scientific reports which the company sought to protect from discover):
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between you and Southampton [BAT] which describes the purpose of developing the
documents for B & W and sending them to you as use for defense of potential litigation.
It is possible that a system can be devised which would exempt the Engineering reports
because it might be difficult to maintain a privilege for covering such reports under the
potential litigation theory. [Continued Law Department control is essential for the best
argument for privilege. At the same time, control should be exercised with flexibility to
allow access of the R& D staff to the documents.”

302, The Brown & Williamson assertions of privilege are false and in bad
faith. Other defendants have used similar tactics to conceal the activities of the conspiracy.
The joint actions of the conspiracy through the CTR and Tobacco Institute have been
similarly shielded from scrutiny. Part of the document review undertaken by Broun &
Williamson was an effort to conceal documents showing the true nature of the associations:;
"[In conducting document review] pay special attention to documents suggesting that A
[Tobacco Institute] was used as a vehicle for the industry's alleged conspiracy to promote
cigarettes through the ‘open controversy' PR program...."

303, The CTR had a number of categories of research projects. Of
particular significance is the category "Special projects.” Special Projects were reviewed
and selected for Rinding by the general counsel of the member companies. It may be
reasonably inferred that lawyers controlled this research so as to protect it from discovery
and also to further the ends of the conspiracy.

304. Plaintiffs claim of CTR manipulation through the siphoning of
relevant projects is further supported by the notes of the September 10. 1981 Committee
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of General Counsel, transmitted via a September 18. 1981 letter from Webster & Sheffield,

which states:
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spema Drojects.”..
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B ] These minutes explicitly acknowledge that the supposedly “independent™ scientific director

of CTR channeled research into "Special Projects” for defendants' litigation efforts. But

even more disturbing is defendants' announced practice of using the "Special Projects”
division in order to shield damaging research results from the public and the FIV A
document captioned "Notes from the September 10. 1981 Meeting of Company Counsel
and Ad Hoc Committee Members" is even more explicit. Page one of the "Notes™ Mates
as follows:

ﬁ)gtmal suent Sts, % [I fat CTR also needed to be more
CCO onente with & skepfical view.
This document pertains not only to the Special Projects division but also to defendants'

Intentional manipulation of the CTR as a whole.
305. Defendants' conspiracy is ongoing and continues to this da

defendants continue to denv that (i) nicotine is addictive: (i) smoking causes cancer and
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other health problems: (iii) that they are illegally targeting minors: and (i\) that they
manipulate the level of nicotine in tobacco products to increase addiction.
VI. CLAIMS FOR RELIEF
COUNT 1
(Violation of AS 45.50.471)
UNLAWFUL MARKETING AND TARGETING MINORS

306. The State of Alaska repeats and realleges paragraphs | through 110
and 150 through 305 as if set forth fully above.

307. The Alaska State Legislature has declared that it is the public policy

I of this State to prohibit minors’ access to tobacco products. For example, pursuant to
AS 11.76.100. it is a criminal violation to give or sell tobacco products to minors. Further.
AS 11.76.100 and AS 11.76.107 outline various restrictions relating to the placement and
supervision of cigarette vending machines, and AS 11.76.105 prohibits a person under the
age of 19 from knowingly possessing tobacco products.

308. Defendants have engaged in a course of conduct and ha\ e suppressed
information causing others to rely on such suppression in an effort to deceptive!). unfairly
and unlawfully encourage minors to violate the declared public policy of the State of
Alaska.

309. More specifically, and as set forth above, defendants have caused their
products to be sold to minors, in part, by (i) concealing that their marketing is designed to
encourage minors to smoke in violation of State law; (ii) concealing that their products are
addictive and harmful and suppressing and omitting information on these subjects:
(iii) designing their marketing campaigns causing minors to rely on the tobacco companies’

advertisements, and (iv) engaging in their course of conduct with the purpose of causing
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minors to smoke in violation of state law, This conduct is both unfair and deceptive,
further, defendants' conduct is made even more deceptive by virtue of the fact they have
publicly proclaimed that they are against encouraging minors to smoke while secretly they
have launched a course of conduct designed to accomplish exactly the opposite.

310. Defendants' course of conduct and marketing efforts unfairly
encourages minors to violate the declared public policy of the State of Alaska.

311. Tobacco sales to minors and or use by minors have increased in Alaska
as a direct, foreseeable and intended result of the defendants' practices.

312. Defendants’ course of conduct and the targeting of minors as described
in the Complaint violates the expressed public policy of the State of Alaska, and as such,
is an unfair and deceptive act or practice in violation of AS 45.50.471.

313. Defendants' actions caused others to rely upon the concealment,
suppression and omissions of information set forth above.

314. Defendants’ unfair and deceptive acts or practices occurred in the
course of conduct involving trade or commerce.

315. Defendants' conduct as described above constitutes unfair and
deceptive acts and practices in violation of Alaska's Unfair Trade Practices and Consumer
Protection Act: AS 45.50.471.

WHEREFORE, the State of Alaska prays as follows:

A. That the Court adjudge and decree that defendants have engaged in the

conduct alleged herein.

B. That the Court adjudge and decree that such conduct ;s unlaw ful and

in violation of AS 45.50.471.

COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
PENALTIES AND OTHER RELIEF PAGE 123



15
16
17
18
19

23
24
25
2

C. That the Court enjoin and restrain defendants and their officers, agents,
servants and employees, and those in active concert or participation with them, from
continuing or engaging in such conduct or other conduct having similar purpose or effect.

D. That the Court order defendants to publicly disclose, disseminate, and
publish all research previously conducted directly or indirectly by themselves and their
respective agents, affiliates, servants, officers, directors, employees and all persons ac’ing
in concert nhh them, that relates to the issue of smoking and health.

E That the Court order defendants to fund a corrective public education
campaign relating to the issue of smoking and health, administered and controlled bv an
independent third party.

F. That the Court order the defendants to take reasonable and necessary
steps to prevent the distribution and sale of cigarettes to minors under the age of 19.

G. That the Court order defendants to fund clinical smoking cessation
programs in the State of Alaska.

H. That the Court order defendants to disgorge all unjust profits from
tobacco sales to minors, and from all other tobacco sales in the State of Alaska which
defendants should not be allowed to retain.

l. That, pursuant to AS 45.50.551(b). the Court assess civil penalties of
$5,000 from each defendant for each violation of AS 45.50.471.

J. That the State of Alaska recover from defendants the costs of this
action, including a reasonable attorney’s fee.

K. That the Court order such other and further relief as the Court deems

just, necessary' and appropriate.
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COUNT 2
(Violation of AS 45.50.471)
CONTRIBUTING TO THE DELINQUENCY OF MINORS

316. The State of Alaska repeats and realleges paragraphs 1through 11)
and 150 through 305 as if set forth fully above.

317. The Alaska State Legislature has declared that it is the public policy
of the State to prohibit a person from aiding, inducing, causing or encouraging a child under
18 years of age to do any act prohibited by state law. AS 11.51.130(a X 1).

318. Defendants have engaged in a course of conduct and have suppressed
information causing others to re!v on such suppression in an effort to deceptively, unfairly
and unlawfully aid. induce, cause and/or encourage children of the State of Alaska to
become delinquent children.

319. More specifically, and as set forth above, defendants have Jded.
induced, caused, and'or encouraged the delinquency of the children of Alaska, in part, by
(i) concealing that their marketing is designed to encourage minors to smoke in \ iolation
of State law: (ii) concealing that their products are addictive and harmful and suppressing
and omitting information on these subjects, while at the same time portraying tobacco use
as glamorous and in a fashion that is designed to minimize the risks associated with tobacco
use: (iii) designing their marketing campaigns to cause minors to rely on the tobacco
companies’ advertisements: and (iv) engaging in conduct with the purpose of causing
minors to smoke in violation of state law. This conduct is both unfair and deceptive.
Further, defendants’ conduct is made even more unfair and deceptive by virtue of the fact
they have publicly proclaimed that they are against encouraging minors to smoke while

secretly they have launched a course of conduct designed to accomplish exactly the
opposite.
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320. Tobacco sales to minors have increased in Alaska as a direct,
foreseeable and intended result of the defendants' practices.

321. Defendants' efforts to aid. induce, cause and/or encourage children of
the State of Alaska to become delinquent through the targeting of minors as described in
the Complaint violates the expressed public policy of the State of Alaska, and as such, is
an unfair and deceptive act or practice in violation of AS 45.50.471.

322. Defendants concealment, suppression and omission of information set
forth above caused Alaskans to rely on false information and purchase and use defendants’

unsafe and dangerous products.

323. Defendants' unfair and deceptive acts or practices occurred in the
course of conduct involving trade or commerce.
324. Defendants' conduct as described above constitutes unfair and

deceptive acts and practices in violation of Alaska's Unfair Trade Practices and Consumer

Protection Act. AS 45.50.471.
WHEREFORE, the State of Alaska prays as follows:
A. That the Court adjudge and decree that defendants have engaged in the

conduct alleged herein.

B. That the Court adjudge and decree that such conduct is unlaw ful and
in violation of AS 45.50.471.

C. That the Court enjoin and restrain defendants and their officers, agents,
servants and employees, and those in active concert or participation with them, from
continuing or engaging in such conduct or other conduct having similar purpose or effect.

D. That the Court order defendants to publicly disclose, disseminate, and

publish all research previously conducted directly or indirectly by themselves and their
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respective agents, affiliates, servants, officers, directors, employees and all persons acting
in concert with them, that relates to the issue of smoking and health.

E. That the Court order defendants to fund a corrective public education
campaign relating to the issue of smoking and health, administered and controlled bv an
independent third party.

F. That the Court order the defendants to take reasonable and necessarv

steps to prevent the distribution and sale of cigarettes to minors under the age of 19.

G. That the Court order defendants to fund clinical smoking cessation

programs in the State of Alaska.

H. That the Court order defendants to disgorge all unjust profits from
tobacco sales to minors, and from all other tobacco sales in the State of Alaska which
defendants should not be allowed to retain.

l. That, pursuant to AS 45.50.551(b). the Court assess civil penalties of

$5,000 from each defendant for each violation of AS 45.50.471.

J, That the State of Alaska recover from defendants the costs of this

action, including a reasonable attorney’s fee.

K. That the Court order such other and further relief as the Court deems

just, necessaty and appropriate.

COUNT 3
(Violation of AS 45.50.471)
UNFAIR AND DECEPTIVE ACTS OR PRACTICES

335. The State of Alaska repeats and realleges paragraphs | throt

and 150 throutih 305 as if set forth fullv above.
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326. In the regular course of business, defendants engaged in
misrepresentations and/or omissions of material facts, including but not limited to

representing:

a. That the defendants would lead an effort to discover and

disclose to the public the truth about the health effects of tobacco products use:

b. That the use of tobacco products is not harmful and has not been

proven to cause and exacerbate diseases:

C. That nicotine contained in tobacco products is not addictive:

d. That the defendants do not exploit or manipulate the nicotine
in tobacco products:

e. That the defendants do not target, direct or seek to focus their

tobacco products marketing efforts on children and adolescents and. in fact, activelv
discourage sale of those products to children and adolescents.

327. The conduct described above and in this Complaint constitutes unfair
ind deceptive acts or practices in violation of AS 45.50.471 in that:

a. The defendants have not been truthful in disclosing the
nformation developed by or otherwise known to them concerning the health hazards of
obacco product use. including the addictive nature of nicotine. They have systematically
aippressed and concealed material information developed by or otherwise known to them
:onceming the adverse health effects of tobacco product use. including the addictive nature
>fnicotine, and have engaged in a misinformation and disinformation campaign to conceal
he truth. The defendants have further systematically sought falsely to discredit or cast
loubt upon scientific studies and reports which concluded that use of tobacco products

aused adverse health effects, including the addictive nature of nicotine:

:UMPLAINT FOR INJUNCTIVE RELIEF.
IAMAGES. RESTITUTION. DISGORGEMENT.
ENALTIES AND OTHER RELIEF PAGE 128



15
16
17
18
19

23
2
25
26

b. Tobacco products arc harmful when used for their intended
purpose. Tobacco product use causes a large variety of diseases, including debilitating
diseases and diseases that result in death. In furtherance of their deceptive representations
about the health effects of tobacco product use. the defendants have suppressed the
development and commercial production of safer tobacco products:

C. The nicotine contained in tobacco products is addicti\e:

d. The tobacco companies rely upon the addictive nature of
nicotine in designing, marketing and selling tobacco products and manipulate nicotine

levels, availability and deliver." in order to achieve their design, marketing and sales

strategies:

e. The defendants market, distribute and sell tobacco products in
a manner that targets children and adolescents and intentionally attracts them to begin or

continue to use tobacco products.

328. Defendants’ actions caused others to rely upon the concealment,
suppression and omissions of information set forth above.

329. Defendants' unfair and deceptive practices occurred in the course of
conduct involving tiade or commerce.

330. Defendants’ violation of AS 45.50.471 was done in order to defraud
Alaskans.

WHEREFORE, the State of Alaska prays as follows:
A. That the Court adjudge and decree that defendants have engaged in the

conduct alleged herein.
B. That the Court adjudge and decree that such conduct is unlaw ful and

in violation of AS 45.50.471.
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C. That the Court enjoin and restrain defendants and their officers, agents,
servants and employees, and those in active concert or participation with them, from
continuing or engaging in such conduct or other conduct having similar purpose or effect.

i D. That the Court order defendants to publicly disclose, disseminate and
publish all research previously conducted directly or indirectly by themselves and their
respective agents, affiliates, servants, officers, directors, employees and all persons acting
in concert with them, that relates to the issue of smoking and health.

E. That the Court order defendants to pay restitution whieh would restore
plaintiff to the financial position that it would be in. absent the defendants' conduct.

F. That the Court order defendants to disgorge all unjust profits from

| tobacco sales to minors, and from all other tobacco sales in the State of Alaska which
defendants should not be allowed to retain.

G. That, pursuant to AS 45.50.551(b). the Court assess civil penalties of
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S5.000 from each defendant for each violation of AS 45.50.471.

H. That the State of Alaska recover from defendants the costs of this

action, including a reasonable attorney's fee.

l. That the Court order such other and further reliefas the Court deems

just, necessary and appropriate.
| COUNT 4
UNREASONABLE RESTRAINT OF TRADE UNDER THE

ALASKA MONOPOLIES AND RESTRAINT OF TRADE ACT, AS 45.50.562;
AND UNFAIR METHOD OF COMPETITION UNDER THE ALASKA UNFAIR
TRADE PRACTICES AND CONSUMER PROTECTION ACT, AS 45.50.471.

[Equitable Relief Under AS 45.50.580 and AS 45.50.501)

331. The State of Alaska repeats and realleges paragraphs | through 305

as if set forth fullv above.
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| 332. As described above, beginning at least as early as 1953 andcontinmng
until the present date, the defendants entered into a contract, combination or conspiracy to
eliminate and suppress competition in the market for tobacco products.

333.  Pursuant to such contract, combination or conspiracy, the defendants

engaged in the following underlying activity, all as set forth in considerably more detail

above:

(a) They restrained and suppressed research on the health

consequences of smoking.

(b) They restrained and suppressed the dissemination of truthful
information on the health consequences of smoking in Alaska, including information as to

the addictive properties of nicotine.

) They knowingly disseminated false information in Alaska about
the health consequences of smoking and about their commitment to make public scientific

information regarding such consequences.

(d) They restrained, controlled, limited and suppressed research in
and the development, manufacture and marketing of a "safer" cigarette and other tobacco
products that would have resulted in reduced harmful health cost for the State of Alaska.

(e) In general, they declined to compete in Alaska in any manner
relating to the health claims of cigarettes.

(0 Apart from maintaining the demand for their tobacco products,
the defendants knew that their conduct would cause smoking-related diseases in Alaska as

well as cause the State of Alaska to incur substantial health care costs in treating such

diseases.
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334, In fact, as a direct result ofthe defendants' conduct, the State of Alaska
incurred substantial health care costs arising from smoking-related diseases and injuries.
The defendants' conduct is thus inextricably intertwined with the State's increased health
care costs.

335. The defendants' conduct has had a direct and foreseeable effect on the
State's health care costs. The defendants continue to reap enormous profits b\ sirtue of

their wrongful conduct at the expense ofthe State, and have thus effectively shifted the
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health care costs of smoking-related diseases to third parties, including the State of Alaska.

336. The defendants* conduct constitutes an unreasonable restraint of trade

“and an unfair method of competition. The defendants have thus violated AS 45.50.562 of

I'the Alaska Monopolies and Restraint of Trade Act and AS 45.50.471 ofthe Alaska Unfair

Trade Practices and Consumer Protection Act. which violations are continuing and likely

to continue unless restrained, the State's remedy at law being inadequate.

337. By virtue of such violations, the State of Alaska, through the Attome\

General, is authorized to bring suit and seek appropriate equitable remedies and penalties

under AS 45.50.580(a) of the Alaska Monopolies and Restraint of Trade Act and

AS 45.50.501(a) of the Alaska Unfair Trade Practices and Consumer Protection Act.

WHEREFORE, the State of Alaska prays as follows:

A. That the Court adjudge and decree that defendants have engaged in the

conduct alleged herein.

B. That the Court adjudge and decree that such conduct is unlaw ful and

in violation of AS 45.50.562 and AS 45.50.471.
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C. 1 hat the Court enjoin and restrain defendants and their officers, agents,
servants and employees, and those in active concert or participation with them, from
continuing or engaging in such conduct or other conduct having similar purpose or effect.

D. That the Court order defendants to publicly disclose, disseminate, and
publish all research previously conducted directly or indirectly by themselves and their
respective agents, affiliates, servants, officers, directors, employees, and all persons acting
in concert with them, that relates to the issue of smoking and health.

E. That the Court order defendants to fund a corrective public education
campaign relating to the issue of smoking and health, administered and controlled by an

independent third party.

F. That the Court order defendants to fund clinical smoking cessation

programs in the State of Alaska.

G. That the Court award damages to the State resulting from the actions
described above.

H. That, pursuant to AS 45.50.580(b) ofthe Alaska Monopolies and
Restraint of Trade Act and AS 45.50.501(b) ofthe Alaska Unfair Trade Practices and
Consumer Protection Act. the Court allow such reliefas necessary to remove the effects of
the defendants' violations, including the divestiture ofthe defendants' property h) in the
form of profits they have derived from Alaska smokers attributable to the defendants’
wrongful conduct, and (ii) equal to the amount expended by the State of Alaska attributable
to such conduct;

I That, pursuant to AS 45.50.580(b) ofthe Alaska Monopolies and
Restraint of Trade Act and AS 45.50.501(b) ofthe Alaska Unfair Trade Practices and

Consumer Protection Act, the Court allow such relief as necessary to prevent such
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violations from continuing or from being renewed in the future, including preliminary and
permanent injunctive relief.

J. That, pursuant to AS 45.50.580(b) ofthe Alaska Monopolies and
Restraint of Trade Act and AS 45.50.501(b) ofthe Alaska Unfair Trade Practices and
Consumer Protection Act. the Court impose a penalty in accorcance with AS 45.50.551(b)
ofthe Alaska Unfair Trade Practices and Consumer Protection Act against each defendant
in the amount of 55.000 for each wrongful act in furtherance ofthe defendants’ contract,
combination or conspiracy.

K. That the State of Alaska recover from defendants the costs of this
iction. including a reasonable attorney's fee.

L. That the Court order such other and further reliefas the Court deems
ust. necessary and appropriate.

COUNT 5
UNREASONABLE RESTRAINT OF TRADE UNDER THE
ALASKA MONOPOLIES AND REST RAINT OF TRADE ACT, AS 45.50.562
(TREBLE DAMAGES AND EQUITABLE RELIEF UNDER AS 45.50.580]

338. The State of Alaska repeats and realleges paragraphs | through 23 1.
172 through 305. and 332 through 337 as if set forth fully above.

339. The defendants' conduct constitutes an unreasonable restraint of trade
nd an unfair method of competition. The defendants have thus violated AS 45.50.562 of
he Alaska Monopolies and Restraint of Trade Act. which violations are continuing and
ikely to continue unless restrained, the State's remedy at law being inadequate.

340. By virtue of such violations, the State of Alaska, through the Attorney

Jeneral. is authorized to bring suit and seek appropriate equitable remedies and treble

OMPLAINT FOR INJUNCTIVE RELIEF.
AMAGES. RESTITUTION. DISGORGEMENT.
ENALTIES AND OTHER RELIEF PAGE | %4



14
15
16
17
18
19

23
24
25
26

«JVV'yj> "

damages for its injuries under AS 45.50.580(a) ofthe Alaska Monopolies and Restraint of
Trade Act.
WHEREFORE, the State of Alaska prays as follows:

A That the Court adjudge and decree that defendants have engaged in the
conduct alleged herein.

B. That the Court adjudge and decree that such conduct is unlaw ful and
in violation of AS 45.50.562 ofthe Alaska Monopolies and Restraint of Trade Act.

C. That the Court enjoin and restrain defendants and their officers, agents,
servants arid employees, and those in active concert or participation with them, from
continuing or engaging in such conduct or other conduct having similar purpose or effect.

D. That, pursuant to AS 45.50.580(b) ofthe Alaska Monopolies and
Restraint of Trade Act. the Court provide for the recovery of damages equal to the amount
incurred by the State of Alaska attributable to such conduct and. in accordance with
AS 45.50.576(b). treble such damages.

E. That, pursuant to AS 45.50.580(b). the Court allow such relief as
lecessarv to restrain continuing violations by the defendants, including preliminary and
permanent injunctive relief.

F. That, pursuant to AS 45.50.576(b) and AS 45.50.580(b), ihe State of
Maska recover from defendants the costs of this action, including a reasonable attorney's

€e€.

G. That the Court order such other and further relief as the Court deems

ust, necessary and appropriate.
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COUNT 6
NEGLIGENCE

341. The State of Alaska repeats and realleges paragraphs | through 305
as if set forth fully above.

342. Beginning as early as 1954 with the publication of "A Frank Statement
to Cigarette Smokers™ and continuing to the present date, the defendants assumed a special
and general duty to protect the public health and a duty to those \sho advance the public
health, including the State of Alaska and its political subdivisions.

343. Defendants publicly represented that they were undertaking to act on
behalf of the public’s health (rc 78. 80-83. 85-86, 88): to aid and assist the research effort
into all phases of tobacco use and health (rc 78. 80-83. 85-86. 88): to cooperate closely \\ ith
those who safeguard the public health (rc 78. 80-83. 85-86. 88): to continue research and
all possible efforts until all the facts were known: and to provide complete and
authenticated information about cigarette smoking and health Irr 78. 80-83. 85-86. 88).

344. Defendants ostensibly undertook performance of their assumed duly.
and awarded highly-publicized grants to supposedly "independent researchers.”
Throughout the years and continuing to the present date, defendants' spokespersons have
repeatedly announced that research was underway, but the results are always "inconclusive"
and the health questions "unresolved."” These actions are part of defendants’ elaborate
disinformation campaign designed to obscure the overwhelming and conclusive ev idence
that smoking causes lung cancer, heart disease and a host of other health problems.

345. Defendants did not make these representations gratuitously. Rather,
they were made to combat emerging concerns about smoking, to protect the Tobacco

Cartels' enormous profits and to avoid government regulation. The "Frank Statement™ and
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subsequent statements proclaiming the industries’ "responsibility” were intended to affect
the State of Alaska: defendants directly pledged to cooperate with "those responsible for

public health.” (¢ 78)

346. Defendants further pledged to support research by indep

scientists and to share results I*1 78).

348, Defendants also stated that public health was their preeminent concern,
of greater concern than their own protlts (c 78).

348. Each of these undertakings was designed, among other purposes, to
cause Alaska governmental officials, among others, to believe that immediate action on
their part to curb tobacco use was not needed. As the evidence mounted as to the hazards
of tobacco use. governmental entities considered andor began to legislate various controls
on tobacco use smoking and advertising. Defendants resisted these efforts and the "Frank
Statement” and its progeny were designed to lull the State of Alaska, among others, into
avoiding the implementation and or passage of such regulations.

349. In making the commitments set forth abi e in paragraphs rc “8-88.
defendants assumed duties to both the State and to the public. As to the State, defendants
specifically pledged to "cooperate closely with those whose task it is to safeguard the public
health and to report fully and truthfully on tobacco and health.” As to the public,

Idefendants specifically order a "special responsibility to the public and accepted| an

interest in people's health as paramount to every other consideration in [their| business.”

i
4 (rc 78-88.) In accepting these responsibilities, defendants undertook three specific duties.

)First, by committing themselves to making health theii preeminent responsibility, the
tobacco companies agreed that they would not sell or continue to sell products which they

knew to cause death and disease when used as intended. |he violation of this duty is the
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direct cause ofthe costs incurred by the State in treating the illness that resulted from
defendants' sales of tobacco products.

350. Second, defendants pledged to cooperate with public health and they
did the opposite, thereby directly allowing continued and unfettered tobacco sales, which
in turn directly injured the State.

351. Third, having undertaken to tell the truth about tobacco use and health,
they were legally bound to speak the whole truth. Defendants breached this duty and maieh
breach also damaged the State of Alaska.

352. Defendants reasonably could have foreseen the risk of harm to the
State of Alaska. Physical injury to tobacco users was not only foreseeable, it was
contemplated as the inevitable consequence of defendants' undertakings. Defendants knew
or should have known ofthe State's obligation to care for indigent people or Medicaid
recipients, who have suffered the ill effects of smoking, physical injury due to tobacco u>e.

353. The defendants' breach of duty not only served to forestall increased
government regulation but contributed to the State's increased health care costs because the
breach caused smokers in the State of Alaska to take up or continue smoking. Had the
defendants disclosed what they knew, had they not suppressed information about addiction
and nicotire manipulation, had they not targeted minors, and had they, in fact, reported the
truth, the amount of tobacco use in the State of Alaska would have been far less, which in
turn would have reduced the State's Medicaid costs attributable to smoking related diseases.
The very purpose of defendants' assumption of a duty was to promote the use of tobacco
products and thus directly increase the risk of harm to the State of Alaska.

354. Defendant's breach of duty also influenced the State's course of

conduct. Had defendants not breached their assumed and general duty, they would have
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fully disclosed (I)that the companies’ own studies showed links between tobacco use and
adverse health effects. (2 )that nicotine is highly addictive. (3) that the tobacco companies
manipulate nicotine levels in tobacco products in order to increase and maintain addiction,
and (4) that the tobacco companies were trying to induce minors to use tobacco to increase

their long-term profits by replacing tobacco users who die. Fo- years these facts lune been

' concealed and many ofthe facts still remain concealed. Had those facts been disclosed

earlier, the State would have taken action to restrain the companies' aeti\ities. ()nce the
State learned, through partial disclosures, ofthe true nature of defendants' activities, this
action was commenced.
355. As adirect, foreseeable, intended and proximate cause of defendants'
breach, plaintiff suffered and will continue to suffer substantial injuries and damages.
356. lhe conduct described constitutes an intentional and or negligent
breach ofa voluntarily assumed special and or general duty for which defendants are liable.
357. Defendants' unlawful conduct will continue unless the relief prased
for in this Complaint is granted.
WHEREFORE, the State of Alaska prays as follows:
A. That the Court adjudge and decree that defendants have engaged in the

conduct alleged herein.

B. That the Court adjudge and decree that such conduct is an unlaw ful
breach of assumed duty.

C. That the Court enjoin and restrain defendants and their officers, agents,
servants and employees, and those in active concert or participation with them, from

continuing or engaging in such conduct or other conduct has ing similar puipose or effect.
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D. Thai the Court order defendants to publicly disclose, disseminate, and
publish all research previously conducted directly or indirectly by themselves and their
respective agents, affiliates, servants, officers, directors, employees, and all persons acting
in concert with them, that relates to the issue of smoking and health.

E. That the Court award damages to the State resulting from the actions
described above.

F. That the Court order such other and further relief as the Court deems
just, necessary and appropriate.

COUNT 7
NEGLIGENCE PERSE

358. The State of Alaska realleges and incorporates paragraphs | through
119. 150 through 305. 306 through 324 as if set forth fully above.

359. Defendants violations of AS 45.50.471 and AS 11.76.100 as described
above in Counts land 2 constitutes negligence per se.

360. As a direct result of defendants' conduct, the State of Alaska has
suffered and will continue to suffer substantial injuries and damages for wvhich it is entitled
to relief.

WHEREFORE, the State of Alaska prays as follows:

A That the Court adjudge and decree that defendants have engaged in the

conduct alleged herein.

B. That the Court adjudge and decree that such conduct is unlaw fill as

negligence per se.
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C. That the Court enjoin and restrain defendants and their officers, agents,
servants and employees, and those in active concert or participation with them, from
continuing or engaging in such conduct or other conduct having similar purpose or effect.

D. That the Court order defendants to publicly disclose, disseminate, and
publish all research previously conducted directly or indirectly by themselves and their
respective agents, affiliates, servants, officers, directors, employees, and all persons acting
in concert with them, that relates to the issue of smoking and health.

E. TIr ‘he Court order defendants to Hind a corrective public education
campaign relating to the issue of smoking and health, administered and controlled by an
independent third party.

F. That the Court order defendants to fund clinical smoking cessation
programs in the State of Alaska.

G. That the Court order defendants to pay restitution which would restore
plaintiff to the financial position that it would be in. absent the defendants' conduct.

H. That the Court award damages to the State resulting from the actions

described above.

l. That the Court order such other and further relief as the Court deems

just, necessary and appropriate.

COUNT 8
CONSPIRACY
361. The State of Alaska realleges and incorporates paragraphs | through
360 as if set forth fully above.
362. Defen .tsentered into a conspiracy to violate the statutes set forth

above in Counts 1-5 and th. common law as set forth in Count 6. and agreed as part ol the
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conspiracy to: 11)suppress information concerning the adv erse effects of smoking and the
addictive qualities of nicotine: (2 ) create doubt about the scientific studies linking smoking

1to adverse health consequences and/or the addictive nature of nicotine: (3) conceal their

° ! manipulation ol the level ot nicotine in tobacco products: (4) avoid competition based on
| a safer cigarette.
| 363. Defendants knowingly and voluntarily participated in the common
’ scheme to commit these unlawful acts.
. 364. A part of this conspiracy was a plan to cause gov ernmental officials
. to believe that immediate action on their part to curb smoking was not needed. As the
2 evidence mounted as to the hazards of smoking, governmental entities considered and or
v began to legislate various controls on smoking and advertising. Defendants resisted these
! efforts and the "Frank Statement” and its progeny, an integral part ofthe conspiracy, were
§ designed to lull the State of Alaska, among others, into avoiding the implementation and or
g passage of such regulations.
g 365. The defendants* conspiracy not only served to forestall government
! _regulation but contributed to the State's increased health care costs because the conspiracy
z | caused smokers in the State of Alaska to take up or continue smoking. Had the defendants
not engaged in the conspiracy and disclosed what they knew, had they not suppressed
information about addiction and nicotine manipulation, had they not targeted minors, and
7 had they in fact reported the truth, the amount of tobacco use in the State of Alaska would
" be far less, which in turn would have reduced the State's Medicaid costs attributable to
2% ’smoking related. The very' purpose of defendants' conspiracy was to promote and increase
2% the use of cigarettes and tobacco products and thus directly increase the risk of harm to the

Stale of Alaska.
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366. Defendants' conspiracy was designed to and did influence the State's
course of conduct. Had defendants not engaged in the conspiracy, they would have full}
disclosed (1) that the companies’ own studies showed links between tobacco use and
adverse health effects. (2 ) that nicotine is highly addictive. (3) that the tobacco companies
manipulate nicotine levels in tobacco products in order to increase and maintain addiction,
and (4) that the tobacco companies were trying to induce minors to use tobacco products
despite the dangers outlined above and despite their representations that they were not
trying to encourage minors to use tobacco products. For years these facts have been
concealed and many ofthe facts still remain concealed. Had the conspiracy not occurred,
and had those facts been disclosed earlier, the State would have taken action to restrain the
companies' activities. Once the State learned, in a partial fashion, ofthe true nature of
defendants' activities, this action was commenced.

367. Defendants, knowingly, willingly and wantonly, combined and agreed
with one another for the purposes of deceiving the state regulators and the public about the
carcinogenic, pathologic and addictive properties of cigarettes and accomplishing the
unlaw ful ends complained of and/or for the purposes of unlaw fully accomplishing the
lawful ends complained of. namely, the ability to legally continue to sell and profit from
cigarettes, in spite ofthe significant carcinogenic, pathologic and addictive properties of
cigarettes.

368. All defendants joined in the conspiracy at least by 1454 through the
formation ofthe TIRC, or, in the case of defendant Liggett, by its actual and. or tacit
agreement with the other defendants to withhold from government regulators and the public

their knowledge about the true carcinogenic, pathologic and addictive properties of their

cigarettes.
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369, Defendants' overt acts in furtherance of these purposes, include,

without limitation:

a. the formation and control ofthe TIRC and later the CTR:

b. engaging in deceptive acts and practices in the course of
business in violation ofthe Alaska law:

C. fraudulently misrepresenting and omitting material information
regarding the human health dangers of smoking:

d. restraining and suppressing research and information
concerning the adverse effects of tobacco product use and the addictive effect of nicotine:

e. creating doubt about the scientific studies linking tobacco

product use to adverse health consequences and/or the addictive nature of nicotine:
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l. targeting minors for the marketing, supply, sale and use of their

" cigarettes: and

m. suppressing the design, test, manufacture, marketing and or sale
of non- or less-addictive, carcinogenic and pathologic cigarettes.
370. The effect of this conspiracy was to violate State law as set forth
above. The conspiracy is ongoing and will not stop unless injunctive relief is granted.
371. The defendant co-conspirators performed tortious acts in furtherance
ofthe conspiracy, thereby proximatelv causing injury to the State of Alaska.
372. As adirect, actual and proximate result of defendants' conduct, the

State of Alaska has suffered and will continue to suffer substantial injuries and damages for

) which the State of Alaska is entitled to relief.

1

. WHEREFORE, the State of Alaska prays as follows:
A. That the Court adjudge and decree that defendants have engaged in the
i conduct alleged herein.

B. That the Court adjudge and decree that such conduct is an unlaw till
conspiracy.

C. That the Court enjoin and restrain defendants and their officers, agents,
servants and employees, and those in active concert or participation with them, from
continuing or engaging in such conduct or other conduct having similar purpose or effect.

D. That the Court order defendants to publicly disclose, disseminate, and
publish all research previously conducted directly or indirectly by themselves and their
respective agents, affiliates, servants, officers, directors, employees, and all persons acting

in concert with them, that relates to the issue of smoking and health.
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F. Fhat the Court order defendants to fund a corrective public education
campaign relating to the issue of smoking and health, administered and controlled b\ an
independent third party.

F. That the Court order defendants to fund clinical smoking cessation
programs in the State of Alaska.

G. That the Court order defendants to pa\ restitution which would restore
plaintiff to the financial position that it would be in. absent the defendants' conduct,

H. That the Court award damages to the State resulting from the actions

described above.

l. That the Court order such other and further relief as the Court deems

just, necessary and appropriate.
COUNT 9
UNJUST ENRICHMENT/RESTITUTION

373. In the alternative to the above claims, if the Court finds that the State
of Alaska has no remedy at law. the State of Alaska alleges as follows:

374. The State of Alaska realleges and incorporates paragraphs | through
383 as ifset forth fully above.

375. Use of defendants' cigarettes as intended causes disease.

376. Many ofthe State of Alaska's residents who are afflicted with tobacco-
related diseases are unable to provide for their own medical care. These residents rely upon
the State of Alaska to provide their medical care, and the State is legally obligated to
provide and pay for such medical services, pursuant to AS 47.07.010 et seq. and the
provisions of42 U.S.C. § 1396. et seq. The provision of and payment for such medical care

results in an extreme burden on the taxpayers and the financial resources of this State. The
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State of Alaska has expended millions of dollars in caring for residents who have and are
suffering from lung cancer, cardiovascular disease, emphysema, chronic obstructive
pulmonary disease and a variety of other cancers and diseases that were and are caused bv
defendants' cigarettes. The State of Alaska has also expended millions in prov iding health

care for its employees the cost of which has been increased as a result of defendants'

conduct.

377. Defendants have knowledge ofthe benefit conferred on them bv the
State's payment of health care costs for diseases resulting from the use of tobacco products
sold in the State of Alaska by the defendants, which payments were foreseeable, given the
defendants' knowledge ofthe health risks of their cigarettes.

378. Defendants had a duty to the State and to the residents ofthe state:
(1) to disclose all material facts about their products. (2)to refrain from any agreement that
would restrain the development of a safer product, and (3) to refrain from targeting minors
in order to induce their use of tobacco products in violation of State law. As set forth
above, defendants intentionally breached these duties. As a result of this breach of dutv and
the suppression of evidence, defendants have successfully avoided the medical costs
associated with use of their products and have passed those costs off to the State of Alaska.

379. Defendants have knowledge ofthe benefit conferred on them b> the
State's payment of health care costs for diseases resulting from use of tobacco products sold
in the State of Alaska, which payments were foreseeable, given the defendants’ knowledge
ofthe health risks of their tobacco products.

380. While the State of Alaska pays the health care costs that result from
the use of tobacco products as intended, defendants continue to reap billions of dollars in

profits from the sale of their cigarettes and other tobacco products.
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381. Defendants have avoided regulations and the costs of disease, injuries
and deaths resulting from the normal use of their products. Defendants have been and are
able legall\ to promote the sale of cigarettes to the residents ofthe State of Alaska by
continuing to misinform the federal and state authorities about the true carcinogenic,
pathologic and addictive qualities of their cigarettes and other tobacco products.

382. Indirect contradiction to and in spite ofthe State of Alaska's specific
statutory prohibitions, defendants have spent millions of dollars on programs designed to
encourage minors to purchase and use their cigarettes and other tobacco products.

383. In equity and fairness, the defendants and their agents, aiders and
abettors and co-conspirators, not the State of Alaska, should bear the costs of tobacco-
related diseases. By avoiding their own duties to stand financially responsible for the harm
done by their cigarettes, defendants wrongfully have forced the State of Alaska to perform
such duties and to pay the health care costs of tobacco-related disease. As a result,
defendants have been unjustly enriched to the extent that taxpayers ofthe State of Alaska
have had to pay these costs, which rightfully should be borne by defendants.

384. As aresult of defendants’ conduct, the State of Alaska has suffered and
will continue to suffer substantial injuries and damages for which it is entitled to relief.

WHEREFORE, the State of Alaska prays as follows:

A That the Court adjudge and decree that defendants have engaged in the
conduct alleged herein.

B. That the Court enjoin and restrain defendants and their officers, agents,
servants and employees, and those in active concert or participation with them, from

continuing or engaging in such conduct or other conduct having similar purpose or effect.
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C. That the Court order defendants to publicly disclose, disseminate, and
publish all research previously conducted directly or indirectly by themselves and their
respective agents, affiliates, servants, officers, directors, employees, and all persons acting
in concert with them, that relates to the issue of smoking and health.

D. That the Court order defendants to fund a corrective public education
campaign relating to the issue of smoking and health, administered and controlled bv an
independent third party.

E. That the Court order defendants to fund clinical smoking cessation
programs in the State of Alaska.

F. That the Court order defendants to pay restitution which would restore
plaintiff to the financial position that it would be in. absent the defendants' conduct.

G. That the Court order defendants to disgorge all unjust profits from
tobacco sales to minors, and from all other tobacco sales in the State of Alaska which
defendants should not be allowed to retain.

il
ill

m
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H. That the Court order such other and further relief as the Court deems

just, necessary and appropriate.
DATED: Aprilj4. 1997.
1
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UNREASONABLE RESTRAINT OF TRADE UNDER TI IE ALASKA
MONOPOLIES AND RESTRAINT OF TRADE AC T. AS 45.50.562:

AND UNFAIR METHOD OF COMPETITION UNDER THE ALASKA
IINFAIR TRADE PRACTICES AND CONSUMER PROTEC TION ACT.

AS 45.50.471. [Equitable Relief Under AS 45.50.580 and AS 45.50.5011

COMPLAINT TOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT. _
PENALTIES AND OTHER RELIEF PU»E mi
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18

23
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COUN T O ittt h s sk e bt et sk b et e s e e sb s e b e e bt st e e b e s b e e e e b e e ntannesreene s |- 4
UNREASONABLE RESTRAINT OF TRADE UNDER THE ALASKA

MONOPOLIES AND RESTRAINT OF TRADE ACT. AS 45.50.562
[Treble Damages and Equitable Relief Lender AS 45.50.580]

COUNT B it e et sr e 136
NEGLIGENCE

COUN T 7 et e et nne s 14,1
NEGLIGENCE PER SE

COUNT 8 ittt b e bbb e b b e n s 141
CONSPIRACY

COUNT 9 e 14f)

UNJUST ENRICHMENT RESTITUTION

COMPLAINT FOR INJUNCTIVE RELIEF.
DAMAGES. RESTITUTION. DISGORGEMENT.
PENALTIES AND OTHER RELIEF PAIlb Vv



