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CS FOR SENATE BILL NO. 31§( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTIETH LEGISLATURE -SECOND SESSION

BY

Offered:
Referred:

Sponsor(s):  SENATOR LEMAN

A BILL
FOR AN ACT ENTITLED

1 "An Act relating to marriage; and amending Rules % and 56, Alaska Rules of

2

Civil Procedure."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4
5
6
;
s
9

10
11
12

3

* Section 1 AS 25,06 is amended by adding a new section to read:
Sec. 2506015, Charter marriages. A charter marriage IS a marriage

authorized under AS 2506011 between a man and a woman who have

() agreed that the marriage between them will be a lifelong
relationship;

(@) received counseling emphasizing the nature, purposes, and
responsibilities of marriage;

(3 declared in their application for a marriage license their intent to
enter into a charter marriage as required under AS 25.06.091(c); and

(4 have executed a declaration of intent to contract a charter marriage

under AS 25.06.0%.

L 0SB 319 )
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*sec. 2. AS 25.06.091 is amended by adding a new subsection to read:
© If an application under (3) of this section is for a charter marriage, the
application must, in addition to the requirements of (@) and () of this section, include
a statement substantially similar to the following:
We, (Name of Intended Husband) and (Name of Intended Wife),
declare our intent to contract a charter marriage and, accordingly, have
executed a declaration of intent to contract a charter marriage that is
attached to this application.

* sec. 3. AS 25,05 is amended by adding a new section to read:
Sec. 25.05.096. Declaration of intent for charter marriage. The declaration

of intent to contract a charter marriage that is required under AS 25.05.091(c) must
include

(1) a recitation by each party that the party
(A) intends to enter into a charter marriage governed by the

laws of this state;
(B) understands and agrees that the marriage will be a lifelong

relationship;

(© has received counseling emphasizing the nature, purposes,
and responsibilities of marriage;

(D) believes that the party’s intended mate is a wise choice as

a mate for life;
(E) has disclosed to the intended mate all facts that may

adversely affect the intended mate’s decision to enter into the charter marriage;

and
(P s committed to seeking marital counseling to strengthen the

marital relationship if the parties have marital difficulties;
(2 an affirmation by the parties that both parties have received
counseling from a priest, minister, rabbi, clerk of the religious society of friends,
clergy member of a religious sect, psychologist, psychological associate, licensed

clinical social worker, or marital and family therapist that included
(A) adiscussion of the seriousness of charter marriage;

(353304 ) Naw Text Underlined [IgELEIEDTD(I'B?iﬂOEIE[]
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(B) communication of the fact that a charter marriage Is a
commitment for life; and
(© receipt of a copy of AS 25.24.270 and 25.24.275,

(3 an attestation by the counselor that the parties were counseled as
to the nature, purposes, and responsibilities of marriage; the attestation must be signec
by the counselor but need not be notarized; and

(4) the notarized signatures of both parties.

*Sec. 4. AS 2506.111 is amended by adding new subsections to read:

(©) If the parties to the marriage have complied with AS 2506015, the
licensing officer shall indicate on the marriage license that the parties have entered into
a charter marriage.

(d) 1f the parties to the marriage have not complied with AS 25.05.015, the
licensing officer shall indicate on the marriage license that the parties have entered into
a testament marviage.

*Sec. 5. AS 25.06.321 is amended by adding a new subsection to read:

(M) A marriage certificate for a charter marriage and copies of a marriage
certificate for a charter marriage must include a designation that the parties entered
Into a charter marriage.

* Sec. 6. AS 25.24.050 is amended to read:

Sec. 25.24.050. Grounds for divorce, fa) Except as provided in (b) of this
section, a [A] divorce may be granted for any of the following grounds:

(D) failure to consummate the marriage at the time of the marriage and
continuing at the commencement of the action;

(2) adultery;

(9 conviction of a felony;

(@ wilful desertion for a period of one year;

(®) either

(A) cruel and inhuman treatment calculated to impair health or
endanger life;

(B) personal indignities rendering life burdensome; or

(© incompatibility of temperament;

CSSB 318( )
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(6) habitual gross drunkenness contracted since marriage and continuing
for one year before [PRIOR TO] the commencement of the action;
(7)) [REPEALED
@) incurable mental illness when the spouse has been confined to an
Institution for a period of at least 18 months immediately preceding the commencement
of the action; the status as to the support and maintenance of the mentally illperson
IS not altered in any way by the granting of the divorce;
© [(9)] addiction of either party, subsequent to the marriage, to the
habitual use of opium, morphing, cocaing, or a similar drug. -
* Sec. 7. AS 25.24.050 is amended by adding a new subsection to read:
(M A spouse to a charter marriage may obtain a judgment ofdivorce only
upon proof of one of the following:
(1) the other spouse has committed adultery;
() the other spouse has physically abused the petitioning Spouse;
(3 the other spouse has physically or sexually abused a child of the
marriage or a child of one of the spouses;
(4) the other spouse has treated the petitioning spouse cruelly in a
manner that impairs the health or endangers the life of the petitioning spouse;
(5 the other spouse has heen convicted of a felony and has been
sentenced to death or a term of incarceration of three years or more;
(©) the other spouse has been convicted of a felony under AS 11.41;
(7) the other spouse has abandoned the matrimonial domicile for one
year and consistently refuses to retum; or
) the spouses have heen living separately and apart continuously
without reconciliation for one year after the cate of ajudgment of separation from bed
and board was signed under AS 25.24.270 and 25.24.275, except that, if there is a
minor child of the marriage, the spouses must have been living separately and apart
continuously without reconciliation for 18 months from the date the judgment of
separation from bed and hoard was signed.

*Sec. 8 AS 2524.110 is amended to read:
Sec. 25.24.110. Separate domicile or residence. In an action for divorce or

CSSB 318( ) ] Mx
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separation from bed and hoard, a spouse may acquire a separate residence or
domicile from that of the other spouse without reference among other factors to
misconduct or consent of the other spouse.

*Sec. 9. AS 25.24.130 is amended to read:

Sec. 2524.130. Defenses to other divorce grounds. VWhen the divorce action
is for any of the grounds provided in AS 25.24050()(4) - ©) or (W)(@) or (7L
[AS 25.24.050(4) - (6)]. the defense of procurement or that the defendant has been
expressly forgiven may be made. When the divorce action is for the ground provided
in AS 25.24.080()(3) or ()(®) or (6) [AS 25.24.060(3)], the dlefense of procurement
or that the defendant has been expressly forgiven or that the action was not brought
within two years after conviction may be mack.

*Sec. 10. AS 25.24.150(a) Is amended to read:

@ Inan action for divorce, separation from bed and board, or [FOR] legal

separation or for placement of a child when one or both parents have died, the court
may. if it has jurisdiction under AS 25.30.020 [.] and is an appropriate forum under
AS 2530050 and 25.30.060, during the pendency of the action [] or at the final
hearing or at any time thereafter during the minority of a child of the marriage, make,
modify, or vacate an order for the custody of or visitation with the minor child that
may seem necessary or proper, including an order that provides for visitation by a
grandparent or other person if that IS in the best interests of the child.
*Sec. 11 AS 25.24.200(a) is amencled to read:

@ Except as provided in (P of this section, a [A] husband and wife together

may petition the superior court for the dissolution of their marriage under
AS 25.24.200 « 25.24.200 if the following condiitions exist at the time of filing the

petition:
()  incompatibility of temperament has caused the irremediable

breakdown of the marriage;

() if there are unmarried children of the marriage under the age of 19
or the wife is pregnant, and the spouses have agreed on which spouse or third party
I5 t0 be awarded custody of each minor child of the marriage and the extent of
visitation, including visitation by grandparents and other persons if in the chila’s best

*5- CSSB 318< >
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Interests, and support to be provided on the children’s behalf, whether the payments
are to be made through the child support enforcement agency and the tax consequences

of that agreement;
(9 the spouses have agreed as to the distribution of all jointly owned

real and personal property, including retirement benefits, and the payment of spousal
maintenance, If any, and the tax consequences resulting from these payments; the
agreement must be fair and just and take into consideration the factors listed in
AS 2524160()(2) and (4) so that the economic effect of dissolution is fairly

allocated; and
(4) the spouses have agreed as to the payment of all unpaid obligations

incurred by either or both of them, and as to payment of obligations incurred jointly
in the future,

Sec. 12 AS 25.24.200(b) is amended to read:
®) Except as provided in (f) of this section, a [AJ husband or wife may

separately petition for dissolution of their marriage under AS 25.24.200 - 25.24.260
if the following conditions exist at the time of filing the petition:

(1) incompatibility of temperament, as evidenced by extended ahsence
or otherwise, has caused the irremediable breakdown of the marriage;

(2 the petitioning spouse has been unable to ascertain the other
spouse’s position in regard to the dissolution of (heir marriage and in regard to the fair
and just division of property, including retirement benefits, spousal maintenance,
payment of debts, and custody, support, and visitation because the whereabouts of the
other spouse is unknown to the petitioning spouse after reasonable efforts have been
made to locate the absent spouse; and

(9 the other spouse cannot be personally served with process inside or

outside the state.

» See. 13 AS 25.24.200 is amended by adding a new subsection to read:

(0 A spouse to a charter marriage may not petition for the dissolution of the
maniage under AS 25.24.200 «25.24." &0

Sec. 14 AS 2524 is amended by adding new sections to read:

Article 2A. Separation from Bed and Board in a Charter Marriage.

CSSB Jim ) 6
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Sec. 25.24.270. Separation from bed and board, (@) A spouse to a charter
marriage may obtain a judgment of separation from bed and board only on proof of
having obtained personal counseling within the six months preceding the date of filing
the petition for separation of bed andboard and proof that

(1) the spouses have  heenliving separately andcontinuouslyapart
without reconciliation for one year; or
() the other spouse has

(A) committed adultery;

(B) been convicted of a felony under AS 1141 or convicted of
an offense under a law in another jurisdiction with elementssubstantially
similar to a felony under AS 1141

(O abandoned the matrimonial domicile for one year and
consistently refuses to return;

(D) physically abused the petitioning spouse;

(E) physically or sexually abused a child of the marriage or a
child of one of the spouses;

(F) been habitually intemperate in the consumption of alcohol
or in the use of drugs;

(G) treated the petitioning spouse cruelly in a manner that
impairs the health or endangers the iife of the petitioning spouse; or

(H) inflicted on the petitioning spouse personal indignities
rendering life burdensome.

() During the pendency of an action for separation from bed and board under
this section, the court may. upon application and in appropriate circumstances, issue
orders that arc authorized under AS 25.24.140 during the pendency of divorce
proceedings.

() The court may not maifc a judgment on the pleadings, except for a default
judgment, or grant a summary judgment in an action for separation from bed and
board under this section.

Sec. 25.24.275. EfTcct of decree. A decree of separation from bed and hoard

Issued under AS 25.24 270

7. CSSB 318< )
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(1) does not dissolve the bond of matrimony; the separated husband and
wife are not at liberty to marry again;

(&) puts an end to the parties' conjugal cohahitation and to the common
concerns that existed between them;

(3 remains in effect until either reconciliation or divorce.

*Sec. 15 COURT RULE CHANGE. AS 25.24.270(c), enacted by sec. 14of this Act, has
the effect of amending Rules 54 and 56, Alaska Rules of Civil Procedure, by prohibiting a
court from making a judgment on the pleadings, except for a default judgment, or granting
a summary judgment in an action for separation from bed and board in a charter marriage.

*Sec. 16, AS 25.05.111(d), enacted by sec. 4 of this Act, applies to marriage licenses
issued on or after the effective date of this Act.

CSSB 318( ) -8-
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SENATOR LOREN LEMAN Northwest Anchorage

716 W 4th Ave, Suite 520, Anchorage, AK 99501 (907) 258-8189 Session: State Capitol, Juneau, AK 99801 (907)465-2095
Web Site: http://svww.akfepublicans.org/Lcman.htm Email: Senator_Lorcn_Leman@legis.state.ak.us

Sponsor Statement - Senate Bill 318

“An Act relating to marriage; and amending Rules 54 and 56,
Alaska Rules of Civil Procedure.”

. 5B 318 creates a new option for persons see_kmF a marriage license from the state. Couples can
receive a license for a “testament marriade,” which is already nProwded for under eX|st|n(11 stafute, or they
can apply to receive a license for a “charter marriage,” sometimes referred to as “covenant marriage.

. The two options offer each partner sllgnlflcantly different rights and_resPonsmlIltles. A charter
marnalge 15 a union more difficult to enter info, and.also more difficult tq dissolve. Couples seeking a
charte marrla%e must receive premarital counseling and sign a declaration of Intent stating “an
understanding that theiy marnzégg Will be a lifelong relationship.  The declaration also inclides a statement
that each partner nas disclosed™"all facts that may adversely affect the intended mate’s decision to enter
Into a charter marriage.” The couple commits to Seeking codnseling in the event of marital difficulties.

_ In contrast to the existing testament marriage law, a spouse in a charter marriage may obfain a
judgment of divorce only unddr four conaiions™ adulfery committed by the other™ spouse; felony
conviction by the other spouse resulting in a sentence of three or more Years incarceration; abandonmerit
by the other Spouse Tasting af least one™year: or if the two spouses have been living apart for more than a
g_ear following Ie%al sega_raﬂon 18 months if the couple. has a minor child). Ceftain other %F_ounds for
ivorce allowed under existing faw, such as “incompatibility of temperament,” arc Insufficient for

granting a divorce Ina charter marriage.

Spouses in a charter marrlage en]og/_nghts and bear resBon5|b|I|t|e not r co?mzed b?/t the ex|st|nu%
testament, marriage law. Most couples bélieve marriage Is much more than a ousiness Ra nership, 0

Uncer ex_|st|n8 no-fault divorce law the marrlage contract IS treated as much_less than a business
Partnershlp. harier marriage provides couples the option of entering into @ marriage contract that Is al

east as hinding as a business contract.

Establis mg 0 types of marrlaPe c_?PHacts urader stat .Iﬁw will provoke usEfuI d|scu35|cins
among engaged cotiples, since every couple will have to gecide which option I best for them. If coliples
make ‘more_educated decisions about marriage, it will likely result in fewer failed marriages and fewer
broken families. Alaska’s divorce rate is hl? er than the national aver_a%_e, with 5.1 divorces per year for

every 1,000 people, compared to the national rate of 4.1 per 1,000 (statistics from 19%)

Many social problems the Legislature has stru ?Ied to address in recent years have been linked to
broken marriages and families, Includling domestic vidlence, teenage pregnancy; drug and alcohol apuse,
and Increased Juvenile crime.  To, the extent charter maniage. law succéeds. in keeping some. marriages
Intact, or In preventing some marriages from occurrmé] In the first place, it will do moré lo mitigate thése
social pathologies than any government program could ever hope to accomplish.

PrePared by Mike Pauley, Staff Aide to Senator Loren Leman (465-3841)
Last updated: February 19, 1998
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Summary of Changes in Proposed CS for Senate Bill 318

are
6.

[Page & line numbers refer to the original SB 318 - draft O-LS1581VA

Page 2, lines 1-14: all material deleted.

This change was made at the request of the Bureau of Vital Statistics. Parg%raph )
provided that couples who were already married under ex|st|rg_ft; law could “Upgrade™to a
charter marriage. ArePresentatwe from the Bureau of Vital Statistics testified that the |
agency cannof change the ferms of marriage licenses for Alaska couples who were married
Ivother states. Only couples married und@r Alaska law would be able to Upr%;rade foa
charter marriage. Tnis could create a legal problem on equal protection grounds.

Page 2 line 28: after “Charter marriage” InSert: governed by the [aWs of this state

This Is a technical change to make the bill consistent with the change discussed under (1) of
this document.

Page 3, ling 11 after “psyCh0|OgiCEl| associate” insert: ticensed clinical social worker

This change adds “licensed clinical social worker” to the list of persons, (8., clerg

member, marital therapist) authorized to provide the premarital counseling re(iulre before a
couple can enter into d charter marriage. . This change Wwas, made at the suggestion of the
Alaska Chapter of the National Association of Social Workers.

Page 4, beginning on line 24: new paragraphs added under subsection ()

Tlie proposed CS adds four new conditions to the “grounds for divorce" allowed under a
charter marriage:

1) the otherspouse has physically abused the petitioning spouse:
2) the other spouse has physically or sexually abused a child of the marriage or a child

of one of the spouses;
3) tlie otherspouse has treated the petitioning spouse cruelly in a manner that impairs

the health or endangers the life of the petitioning spouse:
4) the other spouse has been convicted of a felonv under AS 11.41:

These changes were made at the suggestion of the Alaska Women’s Political Cauicus to
address the Concern about spouses Who are victims of domestic violence.

]%Mike Pauley, Office of Senator Loren Leman (465-3341)
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MARRIAGE AND DIVORCE

MARRIAGE
AND DIVORCE

5,514 M ARRIAGES

3,095 DIV ORTZCES

MARRIAGES

There were 5514 marriages performed in Alaska in 1995, involving 4,990 Alaska resident brides and 4,968 Alaska
resident groons. This is a decrease of 0.8% from the 5557 marriages which occurred in 1994.1The crude marriage
rate in 1995 wes 9.1 marriages per 1,000 residents, down from 9.2 marriages per 1,000 in 1994

Marriage rates vary widely between census aress in Alaska. For instance, the lowest rate of 22 marriages per 1,000
residents wes in the Aleutians East census area. The highest rate of 127 marriages per 1,000 residents wes in the

Ketchikan Gateway Borough census area.

The average age for brides was 29.9 and the average age for groons wes 32.5. It wes the first marriage for
55 7 percent of brides and 59.0 percent of groons.

June, July and August were the months with the most marriages with 682.1 11, and 685 marriages respectively.
January had the fewest marriages with only 303,
There were 378 marriages in which neither the bride nor the groom wes a resident of Alaska, a9.2 percent increase

over the 346 nonresident marriages in 1994. The Anchorage census area hed the greatest nurber of nonresident
marriages with 114; however. Juneau hed the second largest nunber of nonresident marriages with 65. 19% of all

marriages occurring in Juneaul.

Crondahl, J. Mitchell. P.. Zenk. A E.. Anderson. C . Walden. S and Juan. | Department of Health and Social Services. Division of Public
Health, Altuka Burtau of Vital Statistics 199-1 Annual Rtporl, juneau, Alaska. June 1996. p 67.

1995 Annual Report Page 67



MARRIAGE AND DIVC&E (continued)

TABLE 4.1A MARRIAGES AND CRUDE MARRIAGE RATES BY CENSUS
AREA OF OCCURRENCE, ALASKA, 199

RESIDENT GROOMS
5EX-SPECIFK

CENSUS AREA
ALEUTIANS EAST
ALEUTIANS WEST
ANCHORAGE BOROUGH
ANGOON-HOONAH-SKAGWAY
BETHEL
BRISTOL BAY BOROUGH
DENALI BOROUGH
DILLINGHAM
FAIRBANKS NORTH STAR BOROUGH
HAINES BOROUGH
JUNEAU BOROUGH
KENAI PENINSULA BOROUGH
KETCHIKAN GATEWAY BOROUGH
KODIAK ISLAND BOROUGH
LAKE AND PENINSULA
MATANUSKA-SUSITNA BOROUGH
NOME
NORTH SLOPE BOROUGH
NORTHWEST ARCTIC BOROUGH
PRINCE OF WALES-OUTER KETCHIKAN
SITKA BOROUGH
SOUTHEAST FAIRBANKS
VALDEZ-CORDOVA
WADE HAMPTON
WRANGELL-PETERSBURG
YAKUTAT
YUKON-KOYUKUK
TOTAL

Page 68

OCCURRENCES

MARRIAGES

N
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BRIB x
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0
g

CRUDE
RATE

22
65
a1
110
58
a1
106
62
104
96
11.8
107
127
78
33
9.4
56
49
50
6.7
96
63
82
35
93
39
63
a1

Alaska Bu®u of Vital Statistics
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66
n1
164
126
15
185
145
131
175
136
183
167
200
138

83
152
nz
113

93
134
149
110
129

78
159

48
126
158

RESIDENT ERIDES

5EX-SPECIFIC
MARRIAGES RATE

79
156
179
166
1311
198
157
149
1971
125
192
175

216
163

70
167
125
»1
105
162
1531
109
160

85
181

571
143
173
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(continued) MARRIAGE AND DIVORCE

TABLE 418B MARRIAGES BY NATIVE REGIONAL CORPORATION OF
OCCURRENCE, GROOM’S RESIDENCE, AND BRIDE’S
RESIDENCE, ALASKA, 1995
NATIVE RECIONAL RESIDENT RESIDENT
CORPORATION OCCURRENCES GROOMS BRIDES
AHTNA INC. 21 % 16
ALEUT CORP. 4 47 46
ARCTIC SLOPE CORP. A 4 40
BERING STRAITS CORF. 50 5 52
BRISTOL BAY CORP. L 47 46
CALISTA CORP. 112 119 13
CHUGACH NATIVES INC. 12. A e35)
COOK INLET REG CORP. 3197 2911 21
DOYON LTD. B3 3 a7
KONIAG INC. 14 HI 108
NANA REGIONAL CORP. B c% 3B
SEALASKA CORP. 70 646 643
TOTAL 5514 4968 4.990
TABLE 4.2 MARRIAGES BY CENSUS AREA OF BRIDE’S RESIDENCE, AND
BY CENSUS AREA OF GROOM’S RESIDENCE, ALASKA, 1995
REBsFiE)DEEr\;iE ALE AlWianc AlIS BET ! HmGRg:NN ,SDFlell,ESIDFE’:CEU\B BIN kPB KeT kop LKP
ALEUTN EAST s |
ALEUTNWEST 371 1 |
ANCHCORAGE i 2.058 S 4 16 [ lj
ANGHNHSKG I
BETHEL < 83 i I
BRISTOL BAY 10 !
DENAL 10
DILLINGHAM 1 B 1
FAIRBANKS 1 711
HAINES 14
JUNEAU 4 75* I
KENAIPEN 4 1 2 3
KETCHKAN 149
KODIAK 2 1 101 J
LAKE-PENIN 61
MAT-SU <
NOVE 1 1
NORTHSLCPE 2
NWARCTIC 1 1 ]
PRINCEWALES 1
SITKA 1
SE FAIRBANKS 1
VA.DEZ-CORDV 4 ] | 1
WADE HAVPTON I 1 c
WRANGELL-PBG 1 — i 1 1
YAKUTAT 1
YUKONKOY 1 1
OUT CF STATE 1 s 1w 2 1 ¥ 6 7 3 6
TOTAL 8 218 B ® 12w ji mn 1 2z MY s om s
Continued
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MARRIAGE AND DIVORCE (continued)

TABLE 4.2

BRIDE'S

RESIDENCE
AILLEUTN EAST
ALEUTNWEST
ANCHORAGE
ANG-HNH-SKG
BETHEL
BRISTOL BAY
DENALI
DILLINGHAM
FAIRBANKS
HAINES
JUNEAU
KENAIPEN
KETCHIKAN
KODIAK
ILAKE-PENIN
MAT-SU
NOME
NORTH SLOPE
NW ARCTIC
PRINCE-WALES
SITKA
SE FAIRBANKS
VALDEZ-CORDV
WADE HAMPTON
WRANGELL-PBG
YAKUTAT
YIHKON-KOY
OUT OF STATE
TOTAL

TABLE 4.3

DIVORCES

CONTINUED

GROOINI’S RESIDENCE
VAL

MSB NOM NSB NAB row ST
IR I 1 1
I
1
1
1 i
2 1
1
359
“f?
37
1 1 4@
T
63
1

R 3 2 1 2 3
7 B 13 o

Alaska Bureau of Vital Statistics

SEF

31

3
38

dr

"'All

26

Z

||HI1

<7

YAK YUK

TOTAL

78 2.192
2 29
9%
I
13
3

760}

w
&- -

270
387}
152
108
6l
393
521
40
33
49
66
33
78
27
61
7 2
<D 4
3 1213

P B pwoo
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MARRIAGES BY AGE OF GROOM AND AGE OF BRIDE, ALASKA,

1995

AGE OF
BRIDE  15-19 20-24 25-29 30-34
15-19 152 323 68 20
20-24 56 733 452 146
25.79 3 157 17 317
30-34 7 34 141 273
75.39 10 <5 116
40-14 4 n
45-19 4 18
50.<4 1 4
55+
—12.TAL -211 1ttt U 42 941

42
136
194
180

80

36

6S1

AGE OF GRDOM

B 41044
4

3
12
49
107
157
MR
41
16

503

There are three administrative methods for tenminating a marriage in Alaska:

45-49

1
7
31
41
70
RR
79
28
7

332

.50:54

32
40
58
35

122

S+ ToTAL
571

| | 453

i 1.113

1 811
13 633
25 418
41 277
48 141
82 97
22> w3214/

= Divorce is an adversarial process inwhich the tems of the decree are decided by the courts based upon
evidence, testimony, and in accordance with Alaska statutes. These terms include disposition of property,
' ing arrangements, and custody and support for any minor children involved. In 1995, there were 1,004
divorces granted in Alaska. This is a2.9 percent decrease from 1994,
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Alaska Bureau of Vital Statistics (continued) MARRIAGE AND DIVORCE
= A dissolution of marriage is a cooperative agreerment between the husband and wife in which both parties
agree to the terms for distribution of property, living arrangenents, and support and custody of minor
children. The agreement is reviewed by the court which can amend it if it determines the terns are not

equitable. In 1995, there were 2,079 dissolutions of marriage in Alaska. This is a 7.8 percent decrease from
19,

= An annulment is ajudicial pronouncerment declaring a marriage never existed. In 1995, there were 12
annulments granted in Alaska. This is a42.9 percent decrease from 1994,

When not otherwise stated, the term divOrce refers to all three methodk collectively.

In 1995 the total of 3,095 divorces, dissolutions, and annulments resulted in a crude divorce rate of 5. 1divorces per
1,000 population. This is a 7.3 percent decrease from the crude divorce rate of 55 in 1994.2

TABLE 44 DIVORCES, DISSOLUTIONS AND ANNULMENTS BY JUDICIAL
DISTRICT, ALASKA, 199

JUDICIAL DISTRICT DECREE TYPE

OF DECREE DIVORCE DISSOLUTION ANNULMENT TOTAL
O1-FIRST 133 C0C) 1 437
02-SECOND I 2 2
03-THIRD 691 1337 9 2037
04-FOURTH 10 418 > 580
TOTAL 1004 2079 © 3095

2 Crondahl, J, Mitchell, P.Zenk, A.E . Anderson, C . Walden, S. and /nan. | Department of Health and Social Services, Division of Public
I1calth, Mathi Bureau of I'llal Statistics 1994 Annual Report, Juneau, Alaska. June 1996. p 79
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MARRIAGE AND DIVORCE (continued)

TABLE 45

TABLE 4.6

Page 72

Alaska Bureau of Vital Statistics

CENSUS AREA OF RESIDENCE, ALASKA, 199

CENSUS AREA
ALEUTIANS EAST
ALEUTIANS WEST
ANCHORAGE BOROUGH
ANGOON-HOONAH-SKAGWAY
BETHEL
BRISTOL BAY BOROUGH
DENALI BOROUGH
DILLINGHAM
FAIRBANKS NORTH STAR BOROUGH
HAINES BOROUGH
JUNEAU BOROUGH
KENAI PENINSULA BOROUGH
KETCHIKAN GATEWAY BOROUGH
KODIAK ISLAND BOROUGH
LAKE AND PENINSULA
MATANUSKA-SUSITNA BOROUGH
NOME
NORTH SLOPE BOROUGH
NORTHWEST ARCTIC BOROUGH
IPRINCE OF WALES-OUTER KETCHIKAN
SITKA BOROUGH
SOUTHEAST FAIRBANKS
VALDEZ-CORDOVA
WADE HAMPTON
WRANGELL-PETERSBURG
YAKUTAT
YUKON-KOYUKUK
CENSUS AREA UNKNOWWN
TOTAL

WOMEN
NUMBER RATE

5 49
IC 41
1.215 99
12 69
2 30
4 48
7 34
446 115
» 107
173 123
222 100
xB 132
56 85
2 23
214 91
14 34
6 18
10 32
0 99
4 102
16 53
3 68
5 16
K¢ 116
10 35

I
2711 94

CHILDREN UNDER 18

MEN

NUMBER

l_\
ljooNB'flEtﬁe—r

N
&

BoU9BRANoRERwRBIADNE

9
0
2583

522
625
21
406

JUDICIAL NO YES
DISTRICT ~ DIVORCES PERCENT DIVORCES PERCENT
FIRST 209 478 228
SECOND © 375 20
THIRD 976 479 106l
FOURTH 297 504 2
TOTAL 144 483 1601

517

DIVORCES AND DIVORCE RATES FOR WOMEN AND MEN BY

RATE
49
43
85
85
28
31
31
48
96
42

11.3
92
97
77
31
83
38
3.01
26
72
90
52
6.6
17

104

26

821

DIVORCES INVOLVING CHILDREN UNDER THE AGE OF 18
YEARS BY JUDICIAL DISTRICT, ALASKA, 199%
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Marriage
bill for
Serious
couples

By MARK SABBATINI
Abill allowing people to opt for “char-
ter marriages" requir-
ing pre-marital counsel-
ing and limiting when
divorce can occur has
been introduced by a
Fairbanks legislator.
House Bill 390 is si-
milar to a.law enacted
lasMyear™in Louisiana
allowing ’..'people . to
. " choose between conven-
tional and “higher tier"
m, marriages, said Rep.
' Pete Kelly, a Republican. He said the al-
ternative measure will force couples to
think more carefully, about the commit-
ment they are making and hopefully lead
to fewer divorces.

"If a couple comes to city hall to get
their marriage license this will force
them into a meaningful dialogue right off
the bat: 'What kind of marriage do you
want?’ " he said today. "If they can't
agree on that maybe they won't get mar-
ried in the first place.”

Couples wanting a charter marriage
must seek counseling and sign an agree-
ment stating they understand the mar-
riage is a lifelong commitment, accord-
ing to the bill. Each person must also dis-
close "all facts that may adversely af-
fect the intended mate's decision to enter
into the charter marriage."

Divorce from a charter marriage is
allowed only if a spouse commits adul-
tery, has been convicted of a felony and
is serving three or more years in prison,
abandons the house for more than a year
and refuses to return, or has been living
separately for a year. If the couple has
children under 18, the couple must live
separately for at least 18 months before
divorcing. .

Separation is permitted only if the
couple has obtained at least six months
of counseling, or for circumstances such
as adultery, assault, substance abuse or

Please turn to Marriage, Pag# 8
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Continued from Page 1
inflicting "indignities rendering
life burdensome."

Couples married in traditional
ceremonies can renew their vows
using the charter provisions.

Royce Christmas, pastor of
Glacier Valley Baptist Church,
said he has not seen Kelly’s hill,
but supports the concept. Christ-
mas said he requires couples to
go through at least two counseling
sessions, and prefers more, be-
fore he performs a marriage for
them.

"It makes them sit down and
look at the cold hard facts of what
this relationship is going to re-
quire at the outset,” he said. “It
blows the rainbow of romance
aside for a moment maybe and
puts reality there.”

He said requiring counseling
before a divorce probably doesn't
hurt anything, but he doesn't
think it preserves troubled mar-
riages in most cases.

The restrictions on divorce
troubles some advocates for wom-
en, who fear wives might have
difficulty escaping abusive hus-
bands.

"One of our fears is, “Would
this be used in violent relation-

ships?’ " said Caren Robinson, a
former Juneau lawmaker and
spokeswoman for the Alaska
Women’s Labby.

Alaska had five divorces per
1,000 people in 1995, compared to
4.4 per 1,000 nationally. The na-
tional rate in 1996 was 4.3 per
1,000, equating to a 2 percent drop
and representing the lowest rate
in more than 20 years.

Louisiana’s Covenant Mar-
riage Act took effect last Aug. 15,
said Tracy Lemoine, an assistant
to Rep. Tony Perkins, a Republi-
can lawmaker who introduced the
bill there.

It got off to a slow start. Only
26 covenant licenses were sold in
the month after the law took ef-
fect. Louisiana issues about 3,000
marriage licenses in a typical
summer month.

Lemoine said the state’s vital
statistics office is lagging behind
on tracking who has taken advan-
tage of the new law. She said she
expects the number of couples in
charter marriages to skyrocket
this weekend when more than 200
churches participate in a "cove-
nant weekend" where couples can
renew their vows under the new
law.

The Associated Pres3 con-
tributed to this report.
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Stronger marriages needed

Legislature
should offer

the option

By DEBBIE JOSLIN

The ’60s brought us the con-
cept of "free love.” The '70s
brought us “no fault" divorce
and told us how resilient kids are
in recovering from divorce. Now
in the '90s we are finding out
that we bought into a lie.

m Since "no-fault" divorce was
first introduced in 1970, the na-
tional divorce rate has risen 279
percent, resulting in 352 percent
more kids living with a divorced
parent. The majority of those
children are living with their
mothers. (Statistical Abstract of
the U.S., quoted in Focus on the
Family magazine, January 1995
edition.)

m The national statistics on
children from broken homes are
staggering. Fatherless daughters
are 111 percent more likely to,
have children as teenagers, 164
percent more likely to given birth
to an illegitimate child and 92
percent more likely to fail in
their own marriages. Fatherless
sons are 300 percent more likely
to be incarcerated in state juve-
nile facilities. Seventy percent of
all young men incarcerated in the
United States come from father-
less homes. Fatherless children
are twice a3 likely to drop out of
schools and are failing school not
because they are intellectually or
physically impaired but because
they are emotionally incapaci-
tated. (Statistics from “The Five
Key Habits of Smart Dads" by
Paul Lewis, quoting from Bar-
bara Whitehead in the April 1993
Atlantic Monthly; Myron Magnet
in Fortune magazine, Aug. 10,
1992, and; Nancy Gibbs in Time,
June 28,1993))

m According to the National
Center of Health Statistics, fa-
therless children are from 100 to
200 percent more likely to have
emotional and behavioral pro-
belsm. The most reliable pre-
dictor of crime is neither poverty
nor race but growing up father-
less.

We need to turn this situation

Guest Opinion

around and quick! The break-
down of the family is causing the
breakdown of our society and our
country.

In an attempt to provide a so-
lution to the disintegration of the
family, the Alaska Legislature
has been introduced to the con-
cept of charter marriage in HB
390 and its companion bill SB
318. With this legislation, couples
contemplating marriage would
have a choice between the
existing “no fault” (testament)
marriage and the new charter
marriage. Those choosing a
charter marriage will be making
a higher level of commitment
that in the “no fault" marriage.

There are some similarities
between the proposed charter
marriage and the marriages
couples entered into 30 years ago,
with some notable differences.
Premarital counseling is a re-
quirement of charter marriage
contracts. In a charter marriage,
the engaged couple mast execute
a “declaration of intent” to enter
into a charter marriage and agree
that the marriage wiU be a life-
long relationship. The must ob-
tain premarital counseling
emphasizing the nature, pur-
poses and responsibilities of mar-
riage. That in itself serves to give
the marriage a much better start.
Who hasnt seen a couple get
married who seemed doomed
from the start and thought it too
bad they did not get counseling
before entering into an ill-advised
marriage? The fact that both par-
ties must agree on this form of
marriage is a plus, as it helps as-
sure that they both have the
same level of commitment to the
relationship. | would certainly
think twice if my intended were
not willing to make the same
level of commitment to the mar-
riage contract.

You may ask what significant
effect premarital counseling will
have after the romance wears
out. An answer to that question
can be found in several cities in
the Lower 48 where the clergy
have banded together and re-
quired premarital counseling be-
fore performing marriage

ceremonies. These _cities have
shown a marked decrease in the
number of divorces.

Just as it is harder to enter a
charter marriage, it is harder to
get out of one. Not impossible,
just harder. Isn’t that how it
should be? If you truly meant it
when you said you intended for
this to be a lifelong relationship,
then you wouldn’t want it ended
unless that was the only option
left. To obtain a legal separation,
they must show proof of having
had personal counseling within
the six months preceding the
date of filing. Divorces are
granted only after a finding of
fault by the other spouse, such as
adultery, conviction of a felony,
abandonment for one year, phy-
sical abuse of the spouse, physical
or sexual abuse of a child in the
marriage, being habitually intem-
perate* in the consumption of al-
cohol or in the use of drugs, or
inflicting upon the spouse per-
sonal indignities rendering life
burdensome. Divorce for other
grounds, such as incompatibility,
would only be granted after a sig-
nificant waiting period, as well as
additional counseling. The net re-
sult of this legislation will be that
couples who enter into a charter
marriage had better think it
through clearly and mean what
they say when they say “I do."
The bones of matrimony will be
stronger and harder to break.
This is good news for families
and especially for children in fa-
milies.

It has been said that we
cannot legislate morality. Ho-
wever, we have done a great job
of legislating immorality for the
last 25 years. "No fault" mar-
riage is a prime example. The
idea of “choice” has been given
such high ranking in our society
that it seems this is a hill that
should please everyone. The state
is not mandating either one but
is allowing us to choose. Our le-
gislators deserve a big thank you
for addressing one of the biggest
problems in our state.

Debbie Joslin Is chairwoman of the
District 35 Republican Party of Alaska.
She lives in Delta Junction with her
husband, Steven, and their three chil-
dren. She note* that her father has
married five times and dlvorcad four;
her mother hes married and dlvorcad
three times.



STATE-BY-STATE
DIVORCE RATES:
MASSACHUSETTS LOWEST,;
NEVADA HIGHEST

Massachusetts and Connecticut rank first and second, respectively, for having the lowest divorce rates in
the nation, according to new 1994 divorce data from the Nationdl Center for Health Statistics. Both states
experienced a m?derate drop In divorce rates between 1992 and 1994 to remain at the t%? ofthe lit.
Massachusetts fell from 281n 19920 24 1n 1994, while Connecticut fell from 31 to 2

Nevada once again had the highest divorce rate in the country, even though it experienced the most
marked drop indivorce rates during the two-year period. Nevada fell from 1014 1n 19920 901in 1994

The divorce rate per 1,000 populatjon for the entire United States was 46 in 1994, down from 48 in
1902 Generally, rates were Tower in the Northeast and Micwest and higher in the West and Southeast

Only four states SNEW York, Souw Dakota,hlg/{i(fs%uri, and Mississi Qi experienced a rise in divorce rates

hetween 1992and 1994, Eight otner states held the same rate during, 1982 and 1984, Vermont, with a
drop in the divorce rate from 5.2 0 4.0, rose in rank from 27th to atie for 15t position.

IVVVVVVVIV!

1994 Numbers and Rates for Each State

Rank State Number R ate Rank State Number R ate

1 Massachusetts 14,530 2.4 28 Delaware 3,385 4.8
2 Connecticut 9,095 2.8 29 Montana 4,153 4.9
3 New Jersey 23,899 3.0 30 Missouri 26,324 5.0
4  Rhode Island 3,231 3.2 West Virginia 9,179 5.0
5 New York 59,195 3.3 32 North Carolina 36,292 5.1
Pennsylvania 40,040 3.3 Colorado 18,795 5.1
7 Wisconsin 17,478 3.4 34 Georgia 37,001 5.2
North Dakota 2,201 3.4 35  Oregon 16,307 5.3
9 Maryland 17,439 3.5 36 Texas 99,073 5.4
10 Minnesota 16,217 3.6 37  Alaska 3,354 5.5
Louisiana 3.6 38 Washington 29,976 5.6
12 Illinois 43,398 3.7 39 Mississippi 15,212 5.7
13 District of 2, 244 3.9 40  Kentucky 22,211 5.8
Columbia _
lowa 10,930 3.9 Arizona 23,725 5.8
15  Nebraska 6,547 4.0 42  Florida 82,963 5.9
Vermont 2, 316 4.0 43 New Mexico 9,882 6.0
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. #

17 Michigan 38,727 4.1 44 ldaho 7, 075 6.2
18  South Dakota 3,022 4.2 Alabama 26,116 6.2
South Carolina 15,301 4.2 46 Indiana mir it 6.4
Hawaii 4,979 4.2 47  Wyoming 3,071 6.5
21 California 4.3 48 Tennessee 34,167 6.6
22 Maine 5433 4.4 49 Oklahoma 21,855 6.7
New Hampshire 5,041 4.4 50  Arkansas 17,458 7.1
24 Ohio 49,968 4.5 51 Nevada 13,061 9.0
25  Virginia 30,016 4.6 .
26 Kansas 12,093 4.7 United States 1,191,000 4.6
Utah 8,999 4.7

Source: Monthly Vital Statistics Report, Vol 43, No. 13 Qctober 23,1995, Centers for Disease Control and PreverttioryNational
Center for Health Statistics. Note: All statistics are for 1994 except: California (1987), Indiana (1987), and Louisiana (1983).
Rates are per 1,000 population in specified area. All data are by State of occurrence rather then by State of residence.



The divorce rate has risen steadily over the past few decades. In 1960 there were 333,000 divorces,
granied. Today, between L1 and "L2 million divorces are granted each year. Three=fifths of these divorces
involve parents with children under the age of eighteen.

. Accordingsto a 19%surveytb8/ntgﬁiF mily Research Council, 94 percent of all Americans believe

divorce has a negative effec laren,

. Accordin% 0 4 ten-year studa/ I%/Judith Wallerstein, divorce is almost always more traumatic for the
children than the parents, and trie effects are long lasting.

e Wallerstein found that children of divorced parents usually receive less discipline compared to
%hndren from mta% families, suffer worse health, tend to dlisplay m?re antls Pal behavior, suffer
rom emotional ana sexual problems, ana have a more negative outlook on life.

* Research by Peter Hill, a professor at St Geo_rﬁe's Hospital Medical School in Longlon, found that
adolescents from divorced families are more likely to have behavior problems, psychological stress

and academic trouble.

e The 1987 American Chicle Poll found that four out of ten children from age eight to seventeen say
one of their worst fears is that their parents might divorce.

* According to a USA Today poll, 54 percent of adults think divorce should be made harder to obtain,
and /6 pe?cent of children%\ ree, ThPee out of four c?nﬁdren also think tHat most coupfles who have

divorced didn't try hard enotigh to save thelr marriages.

e Children raised in divorced families Pically view marriage less favorably, according fo a 1992 stucy
done by Marlene Jennings, Connie Salts, and Thomas Smith, Jr. from Aubum Universtty.

. ACf rdin H@_research PxDr. Silvio Silvestri from_tli? Center for Adult &hildren of Divorce, female
children of divorced fanilies are five times more likely to go through a divorce themselves. Male

children are diree times more likely to divorce.
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A HARD LOOK AT
NO-FAULT DIVORCE

by
David M. Wagner

Let me make aséatem nt that ouTght to shock, but won't: There's a tremendous amaunt of divorce in the
United States to a%. The ratio ofdivorces to marriages rose from a hair over 25%In 1960 to almost 50%
In 1985 the 50% mark was reached and exceeded by some of the intervening years. Has our divorce law

reflected - or even, helped cause - this trend?

Any society'%divor?e laws reflect what it thinks the famil iﬁ' In this country, we've, gon_e from considerin?
the'Tamily a haven from the harsh and acquisitive world o _te_marketﬁ)_lace, o consi ring it merely a too
—and not alwa sa%ood one —for the enhancement of the Individual Tives of its members. American

divorce law reflects this change.

The key to the American divorce revolution has heen the "no fault” principle. The law used to require
evidence of "fault," such as adultery, cruelty, or desertion, before divorce would be granted. The fault

recuirernent had ifs roots In the vieiv of mafriage as sacramental and indissoluble.

It is sometimes said that the modem era has transformed marria?e from a status to a contract. But, in fact,
no-fault divorce has made the marriage bond less reliable than afmost any business contract. Here's how.

Classic Anglo-American qontract law holds that a Bromise that does not inany way limit the Promisor's
futtire conduct is no promise at all, and a contract based on such a gro_mlse 150 .contract at all (it may be
called an "illuso contract).AnexamR}e might be, *| promise to Geliver 100widgets t?yourwar?_h Use
(rj\_extv_\gekt, p{ow”e_d Itstl(ljl feeélllke |;$l ) ?Wsupg_os%th [%lr]omlst\oA;O thentadds: I&J ont(t) :elaillée (rjg rr|]\_/ser|ng
Ie widgets, | will instead send you $L" In combination, those two sentences add up o a valid promige,
becausegwhne the promisor is stm free t0 wﬂ%hold the widgets, he is not fre to wﬂﬁhold them gnd Stlﬁ

avoid paying the dollar.

The trend of modem divorce law is to tum the wedding vow into the legal equivalent of the “promise” to
deliver die vvld%ets. Legal incidents and sequelae of divorce - maintendnce p?/ments, child suppor(t]r the

sheer hassle of the process —function spmewnat like the &1 promyse, But the frend has been towar
remova the bame?s to divorce ang I|gﬁten|ng tne burg_ens oFi)E ItS Incients an sequefge. Present-cay

divorce faw reflects the modem culture’s horrdr of limiting one's future.

The demand for permanent non-gncumbrance of the isolated md|V|d%FI furns up also in the rog_osals of
leadiing family law scholars. For instance, Professor Herma Hill Kay defines marriage as depending on “the
contintiing existence of.a mutual loving commitment between the spouses...." She Concludes that "once the
marriage Is no longer viable, neidier itSlegal existence nor its related incioents should become weapons
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Used 1o obtain re%/enge for the breakdown,or to extort afavpoIe Settlement." EX requn "mutual Io_vm?f
commitment" before rec%gmzmgacomm|tmen_tde?]erwr’{%o_eaI grotecnon, @y collaps smarrlagze Ifse
(ljnttoamere outward symaol of & romantic relationship. arrlaggeb comes nathing more than notarized
ating.

This trend is marketed as ﬁdefenfe of individual freedom and self-cetermination, but it is not.
Guaranteelng the right to keep all ptions open in perpetuity comes at the cost of eliminating qne of the

most important freecloms: the freecom to make a binding commitment and to enjoy that conimitment's

protections.

Without Ie%al back-Up for th?t grom|ses exchanged in the wedding c_eremon%, all marrlalges, not just
ma_r?malo es, are at risk. After all, marriages do not start out margingl: almost all mar mgesaesolld on
their first day. But atter the honeymoon co esalong Process of léaming to live together harmoniously.
That grocess either will or will notvgo forward successtully, and one of the factors affecting it will be
nature of the applicable divorce faw;, The more protection the law gives to the marriage contract, the more
rational it will e to invest effort in the marriage. The less protection the law gives thé marriage contract,
the more rational it will be to withhold suich efforts, and instead take a look~0ut-for-number-Gne approach.

To be sure, many thmgﬁ]b_esmes divorce law make a difference in whether or not sgouses will exPend the
effort needed to make their marriages work. But the presence or absence, or ease or difficulty, of the
divarce option s one of the most significant factors governing the question of whether it is rational to try
hard to build a good marriage —or, In economic tern’s, to invést heavily in marriage-specific capital.

It Is time 10 re_cog\nize_ that no-fault divorce has worked a revolution that the American peaple would have
re{ected If its implications had peen spelled out at the be%nnlng: ahanaoned wives, fatherless children,
fathers dunned for money I%/et denied any relationship with their children —all of these yielding a harvest of
loneliness, lovelessness, and cynicism. It is time for the no-fault revolution to be reversed.

leally, fault should be restored to its place as an absolute requirement for divorce. While a fault

rec;uwement m|ﬁht seem useful on%/ where one party seeks 10 preserve the marriage, and an unne_ce_ssa%
burden where the divorce Is conserisual, the question o be focused on is whetheror not we are glvmg e

arty seeking to preserve the marriace a strong enough bargaining tool. If the illusion of mutual consent
Ean?ée creat%j" 3? a Mere signature on a standgrg for%, It w?ﬁ he gasy for an at-fault party to bargain for
such "consent.

In the alternative, we should confine no-fault divorce to those cases where both parties affirm that the
marriage is irretrievably broken, and both desire a no-fault divorce.

Any reintrodu%‘i(ii. of fault admittedly carries a risk of reintroducing the old-fashioned "mess" factors:
grlvatee s, a %terous couples Ca\é%tinflag ante myﬂgsh Cameyas, efc. Hovvea/er, the Hreﬁent 1ystem
annot cfaim to be mess-freg. Indeed; new kin so% ess" —e.0., 1ll-foundedand rresponsible allegations

of child abuse —have crept info the system.. Hostility has not been eliminated: 1t has merely been
transferred from divorce ﬁself 0 coﬁgteral ISSUES Sl%h as child custody. Y

If legislatures simply cannot be gonvinced that no-fault divarce is not a human right, then Perhaps they can
require Instead that Tault be considered In the distribution of marital assets, in the'Setting of alirony, and in
cild custody, The effect would be to diminish the af-fault OPar%s Incentive to seek divorce in the first
place. In particular, fault could be considered in equitable distribution or in alimony. Equitable distribution,
Which has plaged amuch larger role in divorce law since the no-fault revolution, i currently carried out
without regard to fault, wath the result that an at-fault party will typically walk away with much more than
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he or she is, arquably, morally entitled o

In adaition, alimony, when granted, should be divested of the obnoxious modem rationale of .
"rehabilitation," wilich |mPI|es that worpen's comestic work is ?ome ?ort of a crime. The traditionalist iceal
of marriage fas alifelong s atu? tand the feminist i eél_l of sg)ousa equa |t¥ begln t? merge_ 0nce one
CONCEIVES 0 ahmon% a tool for evening out the |sgar te earning (g)o entials of divo cm%sPouses by
making the better-off party fulfill —as faras can be done through money damages —the implied covenants

of traditional marriage.

The concept of marriage as an inferior, unem‘orc_ea.bl?vI t;ipgnof contract has been vigorously challenged
|

recently in'legal academia. Georgeown Umvermg/s C. Regan, In his book Famity 1.aw, and the
Pursujt o f Intimacy, MAKeS a case for retuming to the concept of Marriage as a status. Reviewing, Regan's

000K fOr The Cornell Law Review, Georqe Mason University Law School Professor Margaret Brinig
makes another proposal: why not revive the concept of covenant> She Writes:

Lecally, a covenant frequently is an especially solemn form of contract, one that cannot be broken without
sighificant %naltles. A Covenant, ?_r E (?m|se Uncler seal, will support gn‘ttoathwd Rarty Whereammgle
cantract would not. Covenant Implies donative Intent, c_onferr!ng%ben fit Upon another. “Since the other
will act (for our good) regardless of our own behavior, it implieS that once we make an initial assent, much
of oTr behavior 1S constrained by the covenant. When the covenant 'f mace, more than the two people are
Involved. The Imprimatur of the'state (or God) is placed upon the solemn promise.

Status and covenant are both hetter waxs t% think about marriage than anmhin found In American Statute

hooks and courtrooms today. Our law has deprived marrying couples of the option of making a legar
S|nd|n ,I|felong80mm|tm?yri gur rr1yas %ade_% fundamental option in fa\gor of
I

[ tﬁ) famﬂg life; souet¥
ort-term individual self-fulfillment, at the expense of the commitments and connectedness that are
foundational for civilized Iife. Even as we watch, civilization recedes steadily, as the first post-family
generation reaches adulthood. \We may not have muich time left to recover our moorings.

-1/%

David M. Wagner, Esq., is Director of Legal Policyfor the Family Research Council.



