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F IS C A L  N O TE

Revision Date: ____________________
Title:

STA TE O F  ALASKA
1997 L E G IS L A T IV E  SESSIO N

BILL NO. SB 17

Dept. A ffected :
"An Act creating the crime o f criminal transm ission BRU: 

of human immunodeficiency virus (HIV)."_________________________________ Component:

Department o f Law 
Criminal Division 
Criminal Division

Sponsor:
Requester:

Senator Taylor
Senate HESS Committee

E x p e n d i t u r e s / R e v e n u e s

COMPONENT SERIAL NO. 
( T h o u s a n d s  o f  D o l l a r s )

2 0 8 5

OPERATING EXPENDITURES FY 9 8 FY 9 9 FY 0 0 FY 01 FY 0 2 FY 0 3
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands o f Dollars)
1 0 0 2  Federal Receipts
1 0 0 3  GF Match
1 0 0 4  GF
1 0 0 5  GF/Program Receipts
1 0 0 6  GF/MHTIA
Other
TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estimate o f any current year (FY 97 ) co-.t: $ 0 .0
POSITIONS
FULL TIME 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a separate page if necessary)
This bill w o u ld  m a k e  it a c la ss  B fe lony  for  a p e r so n ,  k n o w in g  th a t  h e  or sh e  is in fec ted  w ith  th e  h u m a n  
im m u n o d e f ic ie n c y  v irus  (HIV), to  know ing ly  e x p o s e  o th e r s  to  HIV infection th ro u g n  in t im a te  c o n ta c t ,  po ten tia l ly  
in fec t io u s  b o d y  fluids (including b lood, t i s s u e ,  s e m e n  or o rg an s )  in any  m a n n e r  t h a t  cou ld  re su l t  in t r a n s m is s io n  
c f  HIV to  a p e r s o n  w h o  is u n a w a re  t h a t  th e  p e r so n  ca u s in g  th e  e x p o s u re  is in fe c te d  w ith  HIV.

At th e  c u r re n t  t im e ,  6 4 0  ou t  of  9 9 , 7 2 5  A la sk an s  t e s t e d  th ro u g h  s t a t e  hea lth  la b o ra to r ie s  are  k n o w n  to  b e  
in fec ted  w ith  HIV. B e c a u se  m an y  a t  high risk t e s t  a n o n y m o u s ly  or ou t  o f  s t a t e ,  t h e  ac tu a l  n u m b e r  o f  p e r s o n s  
res id ing  in th e  s t a t e  w h o  h av e  t e s te d  po s i t iv e  for HIV is u n d o u b te d ly  h igher th a n  s t a t e  r e c o rd s  ind ica te .

A lthough  th e  bill is in ten d ed  to  d e te r  p e r s o n s  w h o  h av e  t e s te d  positive  from  e n g a g in g  in c o n d u c t  t h a t  m a y  
s p re a d  HIV, w e  a re  c o n c e rn e d  th a t  it will h a v e  th e  u n in te n d e d ,  b u t  ce r ta in  e f fe c t  o f  de te r r in g  p e r s o n s  a t  th e  
h ig h e s t  risk from  s e e k in g  HIV te s t in g  and  co u n se l in g ,  th u s  in c reas in g  th e  risk o f  s p re a d in g  HIV.

A.
Prepared by: 
Division:
Approved by Com missioner: 
Agency:

Joan M. Kasson \  ,
Administrative'Services Divisiorf Y  .

Bruco M. Botefho. ATtorheyueneral

Phone:
Date:
Date:
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STATE OF ALASKA
1997  LEGISLATIVE SESSION

BILL NO. SB 17

ANALYSIS CONTINUATION:

Of th e  k n o w n  HIV c a s e s  in A la sk a ,  th e  v a s t  m ajority  re su lted  from  c o n s e n s u a l  s ex u a l  c o n ta c t .  O bta in ing  a 
c o n v ic t io n  u n d e r  th is  c i r c u m s ta n c e  (sim ply  se c u r in g  su ff ic ien t  e v id e n c e  to  w a r r a n t  a convic tion) w o u ld  be  
difficult, if n o t  im poss ib le .  C o n s e q u e n t ly ,  t h e  n u m b e r  of c o n v ic t io n s  resu lt ing  from  e x p o s u re  to  HIV th ro u g h  
in t im a te  s e x u a l  c o n ta c t  m a y  be re la tive ly  sm all .  In a rare c a s e  w h e r e  a p e r s o n  in fec ted  with  HIV de libera te ly  
s e t s  a b o u t  to  in fec t a n o th e r ,  it m ig h t  b e  p o ss ib le  to  ob ta in  a  convic tio i  H o w e v e r ,  s u c h  a c a s e  is a lready  
c h a rg e a b le  u n d e r  t h e  s t a t e ' s  ex is t in g  criminal la w s .  B e cau se  th e  c a s e s  w h e re  it is likely th a t  w e  could  ob ta in  a 
c o n v ic t io n ,  a n d  th u s  initiate a p ro s e c u t io n ,  a re  a lready  p rohib ited  u n d e r  p r e s e n t  law , w e  believe th a t  th is  bill 
will h a v e  no  s ign if ican t fiscal im p a c t  o n  th e  D e p a r tm e n t  of Law.

Page 2 of 2



A  FISCAL NOTE @
STATE OF ALASKA w  BILL NO: SB 17
1997 LEGISLATIVE SESSION
Revision Date: 04/07/97    Dept. Affected: Public Safety__________
Title: Criminal T ransm iss ion  of HIV________________  BRU: Alaska S ta te  T roopers

_______________________________________________  C om ponent:  D e tachm en ts__________
S p o n s o r  S en .  Taylor____________________________  ________________________
R e q u e s to r  S e n a te  H E SS__________________________  CO M PO N EN T SERIAL NO. 0799

EXPENDITURES/REVENUES: ( T h o u s a n d s  o f  D ollars)  (inflation not included)
OPERA TIN G FY 98 FY 99 F Y 0 0 FY 01 FY 02 FY 03
PER SO N A L SE R V IC E S
TRAVEL
CONTRACTUAL
SU PPL IE S
EQUIPM ENT
LAND & S T R U C T U R E S
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL O PE R A T IN G -0- -0- -O- -0- -0- •O-

CAPITAL I -0- -0- .. -0:.! -0- - 0 - 1 .  . . -0-

CHANGE IN REVENUES( ) -0 - -0 - -0 - -0 - -o - -0 -
RevonuaCods

FUNDING: ( T h o u s a n d s  o f  D ollars)
1002 F edera l  R ece ip ts
1003 G F  Match
1004 GF
1005 G F /P ro o ram
1006 GF/MHTIA
Other
TOTAL -C- -0- ..........  -o- -0- -0- -0-

Estim ate  of c u rren t  y e a r  (FY 97) impact: $ 

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEM PORARY 0 0 0 0 0 0

ANALYSIS: (Attach a  s e p a ra te  p a g e  if n ecessa ry .)

While th e re  m ay  b e  1 o r  2  c a s e s  a  y e a r  involving this crime, it is not expec ted  that this bill would h a v e  a  significant 
fiscal im pac t on AST.

P re p a re d  By: Capt. Ted  M. B achm an_________________________________  P h o n e  269-5650
Division: A laska  S ta te  T roopers    Date: 04/07/97_____________

Approved by C o m m is s io n e r  Ronald L. O t t e ^ Y ~ ) _ » J2__ Date: H ~ *I • °1~7__________
Agency: D epartm en t of Public Safety_______________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

R(v 11/93 Page 1 of 1

c:Vsandy\ 1997\fn's\sb 17fn I .doc



A l a s k a  S t a t e  L e g i s l a t u r e

Chairman.
Judiciary Comirwice

Member.
Resources CommiCiee 
Rules Comniiiiee 
Committee on Committees

S e n a t o r  R o b i n  L .  T a y l o r
Senate M ajority Leader

S p o n s o r  S ta te m e n t  
S en a te  Bill 17

State Capitol 
Juneau, Alaska 99801-1182 

(907 ) 465-3873 
Fax: (90~) -t65-3922

352 Front Street 
Ketchikan, .Alaska 99901 

(907 ) 225-8088 
Fax: (907 ) 225-0713

S e n a te  B ill 17 w as in tro d u c e d  w ith  th e  goa l o f  p u t t in g
A la sk a  in a  p ro -a c tiv e  p o s itio n  w hen  i t  com es to  d e a lin g
w ith  in d iv id u a ls  who know ing ly  p lace  o th e rs  a t  r is k  o f H IV
in fe c tio n . SB 17 is in te n d ed  to  be p re v e n ta tiv e  as w ell as
p u n itiv e  an d  is in te n d e d  to  r e n d e r  a c r im in a l r a th e r  th a n  
m o ra l  ju d g m e n t .

As o f D ecem b er 31, 1996, 369 A lask an s  h ad  been  c o n firm ed  
to  have A ID S. T h a t 's  since tra c k in g  began  in 1982. O f these  
cases, 194 a re  know n to  have  d ied .

T h e  E p id e m io lo g y  se c tio n  o f th e  D iv ision  o f P u b lic  H e a lth  
r e p o r t s  th a t  a s  o f D e ce m b er 31, 1996, 640 A la sk a n s  h ad  
te s te d  p o s itiv e  fo r  H IV  in fe c tio n . T h a t  n u m b e r  r e p re s e n ts
o n ly  th o se  w ho h a v e  v o lu n ta r i ly  te s te d  th ro u g h  th e  S ta te  
S ec tio n  o f L a b o ra to r ie s .

T h e  s ta t is t ic s  show  th a t  H IV /A IO S  a ffe c ts  b o th  m ale  an d
fem ale , a c ro ss  a ll age g ro u p s  and  w ith o u t re sp e c t to  ra c e  o r 
re s id e n c e . T h e  sad  fa c t is th a t  th e  r a te  o f  in fe c tio n  in
A la sk a  is in c re a s in g .

I f  som eone  in te n tio n a lly  se ts  o u t to k ill a n o th e r  p e rso n  by 
in fe c tin g  th em  w ith  th e  A ID S v iru s , th ey  can  be c h a rg e d
u n d e r  s ta te  law  w ith  a t te m p te d  f i r s t  d e g re e  m u rd e r .  B ut, 
w h a t do we d o  w ith  th e  p e rso n  w ho does n o t " in te n d "  to 
k ill, b u t w ho s ti ll  p laces o th e rs  in je o p a rd y ?  In  1990, the  
A t to r n e y  G e n e r a l 's  o f f ic e  re v ie w e d  t h a t  q u e s t io n s  a n d  
su g g e s te d  th a t  . . .q u o te . . ." i t  m ig h t be p o ss ib le  to  p ro se c u te  
th e  p e rso n  fo r  re c k le ss  e n d a n g e rm e n t" .. . .e n d  q u o te .

District A:
lly i lc r  • K etch ikan • Kupreanut' • Meyers Chuck 4 Petersburg * Snxmnii • S itka • W rangell
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S p o n so r  S ta te m e n t - SB 17 
P ape  T w o

T h a t  is a  c lass A m isd e m e a n o r  p ro h ib it in g  re c k le ss  c o n d u c t
w h ich  c re a te s  a " s u b s ta n t ia l  r isk  o f se rio u s  p h y s ic a l in ju ry " .

M ost p eo p le  w ou ld  e q u a te  b eco m in g  in fe c te d  w ith  H IV  as 
so m e th in g  m o re  th a n  a  " se r io u s  in ju ry " .

T w e n ty  sev en  o th e r  s ta te s  have  seen  f i t  to  a d o p t  sp ec ific  
la w s  d e a l in g  w ith  c r im in a l  p e n a l t i e s  f o r  k n o w in g ly
tr a n s m it t in g  o r  ex p o sin g  a n o th e r  to  H IV  in fe c tio n . I t  w ould  
o n ly  be p ru d e n t  fo r  A la sk a  to  hav e  su ch  a  s ta tu te  on the  
b o o k s .

SB 17 is b r ie f  a n d  to  th e  p o in t. I t  c re a te s  th e  c r im e  o f 
c r im in a l  t r a n s m is s io n  o f  H IV  a n d  c o v e rs  a c t io n s  a n d  
c o n d u c t know n  to  t r a n s m it  th e  d isease .

T h e  b ill  a ls o  p ro v id e s  a n  a f f i rm a t iv e  d e fe n se  w h en  th e  
p e r s o n  e x p o se d  k n o w s b e fo re h a n d  th a t  th e  a c t io n  c o u ld  
r e s u l t  in  in fe c t io n .  T h e  b ill  a ls o  p ro v id e s  a  p ro v is io n  
e x c lu d in g  p e r in a ta l  tra n s m is s io n  o f  th e  v iru s  a n d  to  a s su re  
th a t  an  in d iv id u a l is n o t p ro se cu te d  fo r  a n  invo lun t; ry  ac t.

SB 17 is n o t in te n d e d  to  p u n ish  those  w ho h av e  c o n tra c te d
H I V .  I t  is i n t e n d e d  to p r o t e c t  o t h e r s  w h o  m a y  be 
u n k n o w i n g l y  ex po se d  to t he  v i r u s  by  w h a t  sh ou ld  be  a 
c r i m i n a l  a c t  o f  i r r e s p on s ib i l i t y .



S T A T E  O F F I C E

A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n

V
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V- N >

Business Manager
Joseph E. Young 
Anchorage

Board o f D irectors
Michael Corkill, President 
Fairbanks

Robin town, Vice President 
Juneau

Mike Grimes, Past President 
Anchorage

Ron Belden, Member 
Kenai

Pres, Kenai Chapter
Leo Brandlen. Member 
Anchorage

Pres Anchorage Chapter
Sam Edwards, Member 
Palmer

Pres Mat-Su Chapter
Steve Heckman, Member 
Fairbanks 

Pres. Farthest North Chapter
Sieve Kalwara. Member 
Juneau

Pres Capitol City Chapter
Scott Chaim, Member 
Wrangell

Pres Wrangell Chapter
Leroy Meslas. Member 
Ketchikan

Pres First City Chapter
James See, Member 
Craig

Pres Prince o l Wales Chac

P.O. Box 2 40106  Anchorage, A laska 99524 -0106  Phone (9 07 ) 277 -0515 Fax (9 0 7 ) 272 -5355

J a n u a r y  1 7 ,  1 9 9 7

RECEIVED JAN 2 419517

S e n a t o r  R o b i n  T a y l o r  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  (M S  3 1 0 0 )
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

D e a r  S e n a t o r  T a y l o r ,

O n  b e h a l f  o f  t h e  A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n ,  I  
w o u l d  l i k e  t o  t h a n k  y o u  f o r  i n t r o d u c i n g  S e n a t e  B i l l  1 7  
c r e a t i n g  t h e  c r i m e  o f  c r i m i n a l  t r a n s m i s s i o n  o f  h u m a n  
i m m u n o d e f i c i e n c y  v i r u s  ( H I V ) , A t  a  r e c e n t  m e e t i n g  o f  
t h e  A PO A  S t a t e  B o a r d ,  w e  d e c i d e d  u n a n i m o u s l y  t o  
s u p p o r t  t h i s  l e g i s l a t i o n .  W e b e l i e v e  t h a t  s p e c i f i c  
l a w s  n e e d  t o  b e  e n a c t e d  t o  a d d r e s s  t h i s  e v e r - g r o w i n g  
p r o b l e m  a n d  f u r t h e r  f e e l  t h a t  y o u r  b i l l  a d d r e s s e s  t h i s  
n e e d .

I n  r e v i e w i n g  t h i s  b i l l ,  w e  d i d  f i n d  t h a t  t h e  p r o p o s e d  
l a n g u a g e  o n  l i n e s  7  & 8 o f  p a g e  1  w a s  a  b i t  c o n f u s i n g .  
W e s u g g e s t  a  c h a n g e  b e  m a d e  t o  t h a t  l a n g u a g e  w i t h o u t  
c h a n g i n g  t h e  m e a n i n g  o r  i n t e n t  o f  t h e  b i l l .

W e e n c o u r a g e  y o u  t o  c a l l  o n  u s  w h e n  t h e r e  a r e  h e a r i n g s  
o n  t h i s  b i l l ,  s o  t h a t  w e  m a y  t e s t i f y  a b o u t  t h e  n e e d  
f o r  t h i s  l e g i s l a t i o n .  I f  y o u  n e e d  a s s i s t a n c e  a s  y o u  
s h e p h e r d  t h i s  b i l l  t h r o u g h  t h e  l e g i s l a t i v e  p r o c e s s ,  
p l e a s e  c a l l  m e a t  4 5 1 - 5 3 1 6 ,  o r  o u r  b u s i n e s s  m a n a g e r ,  
J o s e p h  Y o u n g  a t  2 7 7 - 0 5 1 5 .

M i c h a e l  C o r k i l l  
A P O A  S t a t e  P r e s i d e n t



B u l l e t i n

Department o f Health and Social Services Division o f Public Health
Kaien Perdue, Commissioner Peter M. Nakamura, MD, MPH, Director
3601 C Street, Suit# 540, P.O. Box 240249, Anchorage, Alaska 99524-0249 (907) 269-3000

Section o f Epidemiology 
John Middaugh, MD, Editor 
Bulletin No. 7 February 6,1997

AIDS - ALASKA
Through December 31, 1996, 369 A laskans have been confirmed to have A ID S . O f ihcse, 194 (5 3% ) are known to have 
died. O f the 369  A ID S  cases, 322 (8 7% ) are in males and 47  (1 3% ) in females. Data below employ the 1993 Expanded 
Case Defin ition fo r A ID S . A ll cases are shown as diagnosed in the year the person first met the revised case definition. 
Residence at time o f  diagnosis is shown by census area.

Cases and Known Deathsby Year ol Diagnosis, N = 369
Exposure Category'

N = 369
y«*/ Cases Dims
1982 1 11983 2 21984 4 31985 14 131988 15 141987 16 181988 19 181989 20 181990 18 151991 30 271992 39 291993 45 191994 56 131995 44 31996 40 3Total 369 194

Cases and Known Deaths 
by Age at Diagnosis, N = 369
Ag« Group Cases Doatru

Cumulative Cases 
by Census Area of Residence at Diagnosis, N = 36S

0-4 
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10- U 
15- t9 20-24 
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2155
8984
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3017
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3047
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26
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34

Total 369

Cases and Known Deaths
by Year ol Diagnosis, N = 369

■K̂own OeaTis (r • 194)□CurmutotA/e Casts (n • 369)

Ethnicity of Cases
N = 369

AMkWAwican Nrfn(<1.64; 17%)

, —■■mm
liu IMS IMS IMS IMS IMS IMS ISM I WO Ittt ISW ISOS ISM ISM ISM

“he category "other" is defined nationally to include heterosexual contact with person(s) of unknown risk, occupationally exposed health 
care workers, and persons for whom a risk factor has not been determined.
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B u l l e t i n

Department o f Hearth and Social Services Division o f Public Health
Karen Perdue, Commissioner Peter M. Nakamura, MD, MPH, Director
3601 C Slrael, Suite 540. P.O. 8ox 240249. Anchorage. Alaska 99524-0249 (907) 269-6000

Section o f Epidemiology 
John Mlddaugh, MD, Editor 
Bullatin No. 6 February 5, 1997

HIV INFECTION - ALASKA
. from  H IV  antibody testing conducted through the State Section o f  Laboratories and data from  the Department o f  Defense on 
ian applicants fo r m ilitary service in A laska are shown below . These data do not include H IV  tests sent by providers to 
ratories other than the State o r Department o f  Defense Laboratories. H IV  infection without A ID S  is not currently reportable
l a s k a .

State Section of Laboratories
iugh December 3 1 , 1996, the Section o f  Laboratories, D ivision o f  Public Health, has conducted 129 ,850 H IV  antibody tests 
9 ,72 5  individuals, with a total o f  640  (0 .6 % ) individuals testing H IV  positive. Through December 31 , 1996, 542 (1 .2 % ) o f  
49  males, 94 (0 .2 % ) o f  52 ,6 2 5  females, and 4 (0 .7 % ) o f  551 individuals o f  unspecified sex have tested positive. Data below 
ct unduplicated individuals.

H IV  Testing by Age 
For Period May 1, 1985 ihru December 31, 1996

Ape Number Tesicd Number Positive % Positive
0-9 742 3 0.40

10-19 12.842 27 0.21
20-29 36,451 253 0.69
30-39 30,868 241 0.78
40-19 13.622 98 0.72
50+ 5.172 A' 18 0.35
Unk ------28 _ Q CLCQ

Total 99,725 640 0.64

HTV Testing by Year 
For Period May 1, 1985 ihru December 31, 1996

Number Tested Number Positive ,%Pa3itivc
1985 771 76 9.9
1986 1,448 56 3 ,9
1987 5,786 74 1.3
1988 5,757 65 1.1
1989 6,195 51 0.8
1990 7,934 69 0.9
1991 11,852 46 0.4
1992 17,350 50 0.3
1993 16,716 45 0.3
1994 15.818 44 0.3
1995 15,346 50 0.3
1996 16,215 50 0.3

HTV Testing by Exposure Category and Ethnicity 
(Number Positive, Number Tested, Percent Positive)

For Period May I, 1985 thru December 31, 1996
Native American/ure White Alaski Native black Hiapamc Other Not Specified Toul

<%) Pits Tested 111 Pm Tested ( V Pm Tested ( V Pm Tested (St Pm Tested I 'd
S<liul/ 226 1.777 12.7 29 353 8 2 IS 106 17.0 15 68 22.1 7 47 14.9 3 27 II. 1 298 2.378 12.5

lull Mile 
ug User 23 2.422 0.9 1 614 0.2 13 219 5.9 4 61 6.6 0 46 00 2 58 3.4 43 3,420 1.3
, vC lull
iciof
inituh/or 6 2.322 02 3 5W 0.9 3 205 1.3 1 87 l.l 0 61 0.0 0 56 00 15 3.497 04

sk of AIDS 
philiic 7 21 33.3 0 J 00 0 0 0.0 0 1 0.0 0 2 0.0 0 0 0.0 7 29 250

uiion w / 
IBIood 8 1.106 0.7 4 336 l.l 0 32 00 0 18 0.0 0 27 0.0 0 48 0.0 12 1.6/7 0.7

ucu
hen m S’  461 0 1 6.8 ’ ’  446 0 3 11 4 987 07 IS 2.190 OS 7 ? 514 01 ft 4 Ift5 0 1 265 85.795 01

403 60.341 0.7 107 24.317 04 67 3.569 1.2 38 2,«23 1.6 14 2,699 0.3 II 4.334 0.3 (MO 99,723 0.6

D epartm ent of Defense
e October 1985, a ll persons applying fo r active duty o r  reserve m ilitary service, die service academies, and the Reserve 
:e r Training Corps (R O T C ) have been screened fo r H IV  infection as pan o f  their entrance evaluation. The Department o f  
:nse shares the resulting statistical data with states fo r H IV  surveillance purposes. O f 15,236 individuals (1 2 ,6 9 0  males and 
6 females) screened in A laska from  October 1985 through September 1996, 3 (0 .0 2 % ) have tested positive fo r H IV  
rtion. Characteristics o f  the three individuals with H IV  infection fo llow .

S e x  ______________________________ E t h n i c i t y ___________________________________ A g e __________________

M a le s  .........................3 W h ite ............................. 1 20-24 y e a rs  1
Fem a les . . . . . . . . . . . . . .  0  B la c k .................... . . . . . I  3 0 +  yea rs .................... .2

Unspecified  I
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M E M O R A N D U M M a t e  o f  A l a s k a

D e p a r t m e n t  o f  L a w

TO:

FROM:

E l i z a b e t h  L .  S h a w  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  o f  L a w  -  C i v i l  D i v .

OATE; 

FILE NO: 

TEL. NO: 

SU3JECT

"W S —D e a n  J .  G u a n e l i
A s s i s t a n t  A t t o r n e y  G e n e r a l
C r i m i n a l  D i v i s i o n ,  C e n t r a l  O f f i c e

N o v e m b e r  1 6 ,  1 9 9 0

4 6 5 - 3 4 2 3

C r i m i n a l  l i a b i l i t y  f o r  
h a v i n g  u n p r o t e c t e d  s e x  
w h i l e  i n f e c t e d  w i t h  H IV  
o r  A ID S

A t  t h e  r e q u e s t  o f  C h i e f  P r o s e c u t o r  L a u r i e  O t t o ,  I  b r i e f l y  
r e v i e w e d  t h e  q u e s t i o n  o f  p o s s i b l e  c r i m i n a l  l i a b i l i t y  f o r  s o m e o n e  
w h o  i n t e n d s  t o  s p r e a d  t h e  H IV  v i r u s  b y  h a v i n g  u n p r o t e c t e d  s e x  w i t h  
a n o t h e r  p e r s o n ,  o r  b y  d o n a t i n g  b l o o d .  I n  s h o r t ,  I  b e l i e v e  w e  c a n  
c e r t i f y  t h a t  p r o s e c u t i o n  u n d e r  s t a t e  l a w  i s  p o s s i b l e  f o r  b o t h  
i n t e n t i o n a l  o r  r e c k l e s s  c o n d u c t .

I f  s o m e o n e  i n t e n d s  t o  k i l l  a n o t h e r  p e r s o n  b y  i n f e c t i n g  
t h e m  w i t h  t h e  - i I D S  v i r u s ,  i t  c o u l d  p r o s e c u t e d  a s  a t t e m p t e d  f i r s t  
d e g r e e  m u r d e r . *  T h i s  h o l d s  e v e n  i f  i n f e c t i o n  i s ,  a s  a  f a c t u a l  
m a t t e r ,  u n l i k e l y  o r  i m p o s s i b l e ,  s i n c e  i m p o s s i b i l i t y  i s  n o t  a  
d e f e n s e  a s  l o n e r  a s  t h e  a c t o r  b e l i e v e s  t h a t  d e a t h  w i l l  o c c u r .  AG
1 1 . 3 1 . 1 3 0 ( b ) ;  s e e  a l s o  G a r q a n  v .  S t a t e , 4 3 6  P . 2 d  9 5 3  ( A l a s k a  1 9 6 3 )  
( f a c t u a l  i m p o s s i b i l i t y  w h i c h  w a s  n o t  a p p a r e n t  t o  t h e  a c t o r  s h o u l d  
n o t ,  a s  a  m a t t e r  o f  p o l i c y ,  i r . s u l a c e  h im  f r o m  c o n v i c t i o n  f o r  
a t t e m p t i n g  c o m m i s s i o n  o f  t h e  o f f e n s e ) .  T h i s  v i e w  i s  s h a r e d  b y  
B a r r y  S t e r n ,  P r o f e s s o r  o f  L a w  a t  W e s t e r n  N ew  E n g l a n d  L a w  S c h o o l ,  
w h o  w a s  o n e  o f  t h e  p r i n c i p a l  d r a f t e r s  o f  t h e  r e v i s e d  c r i m i n a l  c o d e .  
I t  w o u l d  a l s o  b e  p o s s i b l e  t o  c h a r g e  a n  a t t e m p t e d  a s s a u l t ,  i f  t h e  
p e r s o n  o n l y  i n t e n d e d  s e r i o u s  i n j u r y ,  r a t h e r  t h a n  d e a t h .

T h e  m o r e  i n t e r e s t i n g  p r o b l e m ,  a n d  t h e  o n e  m o r e  l i k e l y  t o  
o c c u r ,  i s  w h e n  a  p e r s o n  i s  a w a r e  o f  t h e  i n f e c t i o n  a n d  h a s ,  o r  
a t t e m p t s  t o  h a v e ,  u n p r o t e c t e d  s e x  w i t h  a  p a r t n e r  w h o  i s  u n a w a r e .  
T h e  m e n t a l  s t a t e  w o u l d  p r o b a b l y  n o t  b e  " i n t e n t i o n a l "  ( s i n c e  t h e

^ T h e  A l a s k a  C o u r t  o f  A p p e a l s  h a s  h e l d  t h e r e  i s  n o  s u c h  c r i m e  
a s  a t t e m p t e d  s e c o n d  d e g r e e  m u r d e r ,  I - I u i t t  v .  S t a t e , 6 7 3  P .  2 d  4 1 5  
( A l a s k a  A p p .  1 9 3 4 ) ,  a n d  b a s e d  o n  t h a c  o p i n i o n ,  t h e r e  a r e  n o  s u c h  
c r i m e s  a s  a t t e m p t e d  m a n s l a u g h t e r  o r  n e g l i g e n t  h o m i c i d e .

2  T h e  U . S .  S u p r e m e  C o u r t  r e c e n t l y  d e n i e d  r e v i e w  o f  a n  o p i n i o n  
f r o m  a  m i l i t a r y  c o u r t  ( a t t a c h e d )  w h e r e  t h e  p e r s o n  w a s  c o n v i c t e d  o f  
a t t e m p t e d  a g g r a v a t e d  a s s a u l t  ( b y  m e a n s  l i k e l y  t o  c a u s e  d e a t h  o r  
b o d i l y  h a r m )  b y  t r y i n g  t o  h a v e  u n p r o t e c t e d  s e x  k n o w i n g  h e  w a s  
i n f e c t e d  b y  H I V .  U n i t e d  S t a t e s  v .  J o h n s o n , 3 0  M . J .  5 3  ( U . S .  C t .  o f  
M i l .  A p p e a l s ,  A p r i l  1 2 ,  1 9 9 0 ) ,  c e r t .  d e n .  4 8  C r L  3 0 3 7  ( O c t .  1 5 ,  
1 9 9 0 )  .

03 002



#

E l i z a b e t h  L .  S h a w  N o v e m b e r  i o ,  1 9 5 0
C r i m i n a l  l i a b i l i t y  f o r  P a g e  2

a c t o r  n o  d c u b a  w o u l d  n e t  i n c e n d  t o  p e s o  t h e  i n f e c t i o n ) , n o r  w o u l d  
i t  b e  " k n o w i n g "  ( b e c a u s e  t h e  p e r s o n  m a y  n e t  b e l i e v e  i n f e c t i o n  w a s  
a  s u b s t a n t i a l  p r o b a b i l i t y ) . H o w e v e r ,  t h e  p e r s o n  i s  c o n s c i o u s l y  
d i s r e g a r d i n g  a  r i s k  o f  i n f e c t i o n ,  a n d  m o s t  j u r i e s  w o u l d  f i n d  s u c h  
a  r i s k  t o  b e  s u b s t a n t i a l  a n d  u n j u s t i f i a b l e .  T h u s  t h e  m e n t a l  s t a t e  
w o u l d  b e  " r e c k l e s s "  u n d e r  A S  1 1 . 3 1 . 9 0 0 ( a ) ( 3 ) ,  a n d  i t  m a y  b e  
p o s s i b l e  t o  p r o s e c u t e  t h e  p e r s o n  f o r  r e c k l e s s  e n d a n g e r m e . i t ,  a  c l a s s  
A  m i s d e m e a n o r  (A S  1 1 . 4 1 . 2 5 * 0 )  ,  t h a t  p r o h i b i t s  r e c k l e s s l y  e n g a g i n g  i n  
c o n d u c t  w h i c h  c r e a t e s  a  s u b s t a n t i a l  r i s k  o f  s e r i o u s  p h y s i c a l  
i n j u r y .

P l e a s e  l e t  m e  k n o w  i f  a  m o r e  d e t a i l e d  r e v i e w  o f  t h e  l a w  
i s  n e c e s s a r y .
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130 Sew ard S treet. Su ite  218 
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P h o n e :  ( 9 0 7 ) 4 6 5 - 3 9 9 1  
F a x :  ( 9 0 7 )  4 6 3 - 3 3 5 1
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Legislative Research Agency

March 7, 1995

M E M O R A N D U M

TO: Senator Robin Taylor

F R O M : P au la  d. Scave ra  
Legislative Analyst

R E : T e s t in g  f o r  H IV /A rD S  in  I l l in o is

You requested that this office research whether the number of tests for HIV/AIDS has decreased 
in Illinois since 1989, when House Bill 1871 (Criminal Transmission of HTV) became law.

According to (he Illinois Public Health Department, Epidemiology Studies and Health Systems 
Development Office, the number of HIV/AIDS tests has been on the increase and not decreased.
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400. E x c e u lv c  oc aU -n ce a n d  p tm it h m e a t  

F ivo -y c a r sentences o n  each o f  fo u r  c o un ts  o f  

aggravated c r im in a l  s e x u a l abuse w a t n o t e x ­
cessive; sentences suem  m id m n ^ c  fo r  o ffe n se , 

d e fe n d a n t b a d  p r e v io u s  c r im in a l reco rd  a n d  
wax o n  p a ro le  a t d m e  o f  o ffe n se  a n d  v ic t im  

had sustained p s y c h o lo g ic a l h a rm . P e o p le  v. 
E d w a rd s . A p p . 2  D LK .1990, 142 ULDoc. 8, 195 
U L A p p J d  454, 5 5 2  N . E 2 d  358..

VIII. REVIEW 
Subdivision Index 

In gcntrid 451 
Plain error 453Preeerw ion o f ground I  for review 452

451. I n  g e n e ra l, r e v ie w

A p p ro p ria te  sta n d a rd  o f  re v ie w  o f  challen ge 
to c o n v ic tio n  f o r  s e x  o ffe n s e  is  w h ethe r, a fte r  

v ie w in g  evid en ce in  l ig h t  m o st fa vo ra b le  to  
prosecution, a n y  r a t io n a l tr ie r  o f  fac t c o u ld  

have fo u n d  e sse n tia l e le m e n ts  o f  crim e  b e y o n d  

reasonable d o u b t  P e o p le  v. H a im . A p p . S D in .  
1991. 163 D l-D e o . 7 1 0, 221 IIL A p p A d  164. 581 

N.F-7-d 864, d isagre ed w it h  165 H LDec. 739, 585 
N  JEL2d 135.

S ta n d a rd  o f  r e v ie w  fo r  d e te rm in in g  s u ff i ­

c ien cy o f  e vid en ce to  s u p p o rt so t o ffe nse  c o n ­

v ic tio n s  w as th e  tr a d it io n a l test a p p lic ab la  in  
o th e r  c r im ra a l cases, o f  w h e th e r eviden ce 

view ed in  lig h t  m o s t fa v o ra b le  to S a t e  w o u ld  

support r a tio n a l tr ie r  o f  fact’s d e te rm in a tio n  
that essential e le m e n ts  o f  c r im e  h a d  been p r o v ­

en b e yo n d  re a s o n a b le  d o u b t, rath er th a n  
h e igh tened r e q u ir e m e n t th a t evidence a g a in st 

d efe nd an ts be d e a r  a n d  c o n v in c in g  o r  su b stan­

t ia lly  c o rro b o ra te d , a n d  ac cordin gly) th e  issue

i 'rv.o'i ^

C R IM IN A L  C O D E  O F  1961

to be resolved waa w h e th e r  S late 's evidence 
w as so un satisfa cto ry  o r  i m p ro b a b le  that there 

re m a in e d  re a sona b le d o u b t o f  defendants' 
g u ilt. People r .  A lle n , A pp. 1 D is L 1 9 9 l, 162 
I l lD e c .  877, 220 I l U p p J d  7 7 . .  580 M E d td  
1291.

452. P re s e rv a tio n  o f  g r o u n d *  fo r  re v ie w

D e fe n d a n t in  c h ild  te r n * ! a b u se  case w aived
issue w h e th e r c irc u it c o u rt err ed in  a llo w in g  

p e d iatric  nurse to  te stify  th at) in  h e r  p p in lo o , 

v ic t im  w as being t^ jd h fu l in  descrihm grassault, 
w here d efe nd an t d id  n o t o b je c t to  testim ony 

d th e r  at tr ia l o r  I n  w r itte n  p o e a r ia l m o d e m  
a n d  sp e c ific a lly  q ue stion ed  w itn e ss  about her 

statem ent at length. P eo ple  v . D avis, App. 5 
D is r .1 9 9 1 ,1 5 3  IlL D e e . 8 2 ,2 0 8  I lL A p p d d  3 3 .  5 6 6  
N -E d d  9 3 2 .

Issue o f  w h eth e r < -ra m in in p  d in ic a l  psychol­

ogist's o p in io n  o f  c re d ib ility  o f  m in o r  w h o  was 

a lle g e d ly  v ic tim  o f  te c u o l abu se sh o u ld  not 
havo been a d m itte d  w as w a iv e d , w here  d e fm . 
d a m  d id  n o t object to  c o u rT x  q ue stion in g  of 
psychologist at tr ia l o r  ra is e  tn e  m aircr la  

p o s u r ia l m o tio n . People  v . Hickocx, App. 2 
D is t l9 9 0 ,  14? HLDec. 1 8 0 ,  1 9 7  U L A p p d d  2 0 5 ,  
5 5 3  K -E -2d  1 1 6 6 ,  appeal d e n ie d  U 9  ULDec. 
3 3 0 .  1 3 3  ID_2d 5 6 5 ,  5 6 1  N .P .2d  7 0 a

4 5 3 .  P l a i n  error, r e v i e w
A n y  e rro r  in  c o n sid e rin g  e x a m in in g  clin ic a l 

psychologist's o p in io n  or c r e d ib ility  o f  m in o r  

w h o  was alle gedly v ic t im  o f  sexual abuse by 

he r fa th e r  w as co t o f  such m a g n itu d e  ax to 

re q u ire  p la in  e rro r revie w . P e o p le  v. H ldcox, 

A pp. 2 D ist.1990, 143 n j.D e c . 180, 197 I1L 
A p p J d  205. 553 N .r_? d  1166, appeal denied 

149 I U D cc. 330, 133 I lL 2 d  56 5, 561 N h U d  700.

5 / 1 2 —1 6 .1 .  § 1 2 -1 6 .1 . R e p e a le d  b y  P .A . 8 5 -1 4 3 3 , § 6, c f f . J a n .  11, 1989
H i s t o r i c a l  and S t a t u t o r y  N o te s

T h «  repealed  s e c tio n  m a d e  i t  a  c r im e  to  
p e rm it th e  s e xu a l a b u s e  o f  c h ild re n . See, n o w ,

7 2 0  H . C S  1 5 0 / 5 . 1 .

,7 0'

5 / 1 2 —1 6 - 2 .  C r im in a l tram rm lsadon o f  HTV
§ 1 2 - 1 6 .2 .  C r im in a l T ran sm iss ion  o f  H IV . (a ) A pe rson  com m its  c rim ina l 

tran sm iss ion  o f  H IV  w hen he o r  she, kn ow in g  that he o r  she  is  in fected with 
HTV:

(1 ) engages in  In tim a te  contact w ith  an o th e r, '
(2 )  t ra n s fe rs , d on a tes , o r  p rov id es  h is  o r  h e r b lood , tissue, sem en , organs, 

o r  o th e r p o te n t ia lly  in fec tiou s b od y  f lu id s  f o r  tran s fu s ion , transp lan ta tion , 
in sem in a tion , o r  o th e r adm in is t ra tio n  to  ano th e r; o r

(3 )  d ispenses, d e liv e rs , exchanges, se lls , o r  in  any o th e r w ay  tran s fe rs  to 
an o th e r a n y  nonste riL e in trav en ou s  o r  in tram uscu la r d ru g  paraphcrnaha-

(b )  F o r  p u rp o se s  o f  th is Sec tion :

■£> n a 3V
i& c o A .

b o d i l y  h a r m

'‘H IV ”  m ean s the h 
causative agen t o f  a «

" In t im a te  contact v  
p e rson  to  a b od ily  flul* 
tran sm iss ion  o f  H IV .

" In tra v e n ou s  o r  in t r  
p rod u c t , o r  m a te r ia l o l 
in je c tin g  a  substance i

(c )  N o th in g  in  this S 
w ith  HTV has  o c cu rro  
tran sm is s ion  o f  HTV.

(d )  I t  s h a ll b e  an  a f f i 
In fe c ted  p e rson  was in  
In fe c t io n  w ith  HTV, am

(e ) A p e rson  w ho co r 
fe lo n y .
Laws 1961, p. 1983, § 12- 
F o T m e r iy  IU .R ev.S iaI.1991, c

A I D S  i n v e s t i g a t i o n  i n f o r m a t i i

A re  A I P S - t n n m M n n  k  

a b o rtio n ?  M J c b a d  I _  Close 
Isa a c m a n . 76 A B A  J . 76 (199C 

C r im in a l san ctio ns fo r  
A ID S — A n a lys is  o f  new  lU i 
J e ffre y  D c u isc h m a u , 4  C B A

Words and phrase* CFcnn.5

5 / 1 2 - 1 7 .  D e fen ses  
§ 1 2 -1 7 . Defenses.
(a )  I t  s h a ll be a defen. 

o f  th is  C ode w h e re  force 
the  v ic tim  consented . "C 
sexua l p en e tra tion  o r  so: 
res istance o r  subm issio : 
th rea t o f  fo rc e  b y  the a  
d ress o f  th e  v ic tim  at tl

(b )  I t  s h a ll b e  a  dcfem  
1 2 -1 5  and subsection (i 
re a son ab ly  be lieved  the
Laws 1961, p. 1983, § 12-f  
by P7L  83-1117, § 1, e ff.Jc  
§ I ,  c££. Jan. 1, 1992; P.A. 8  Aug. 14, 1992.
Formerly HIJtevBut.1991, ch.

I L L 1 N 1 0 S  STATUTE



FEB-14-95 TUE 16:15 jfijGISLATIVE RESEARCH AGY FAX NO.
J f t

463 3351 P. 03

O DE  O F  1961

• S L a i c ' s  e v i d e n c e  
r o b a b l c  t h a t  t h e r e  y i - T ”  
t o f  d e f e n d a n t s '

1 D Isi.1991, 162 
772. 580 N .F .m

da fo r mdew 
tbuse case Wilved 
erred in allowing 
.t, in her opinion, describing assault, 
ijec: to testimony 
posmial motion,witness about her 
v. Davis, App. 5 

; LU-AppJSd 33. 566
g c lin ic a l psycho! 
o f  m in o r  w h o  was 

abuse sh ould  no t 
ived, w h e re  defen* 

t 's  q u e stio n in g  o f  
l ie  th e  m atte r b  

\  H ic k o x . A pp. 2 

157 l iL A p p J U  205, 

eniet1 149 ULDec. 
2d 700.

rr.m ining r Ii*.:rnI 
e d ib ility  o f m in o r  

•f sexual abuse b y  
l m a g n itu d e  as to 

People v. K ic k n x , 
Oee. 180, 197 11L 

66. ap p e al denied 
55, 561 N '.E -Id  70CL

. J a n .  11, 1989

m  
■ m

V
— X

•a

m m its c rim in a l 
is in fec ted  w ith
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"H IV ”  m ean s the  h um an  im m unode fic ien cy  v iru s  o r  an y  o th e r  id en tified  
causative agent o f  acqu ired  im m unode fic ien cy  synd rom e .

" In t im a te  con tact w ith  ano th e r" m eans the exposu re  o f  the  b o d y  o f  one  
p e rson  to  a  b od ily  f lu id  o f  an o th e r pe rson  in  a  m an n e r that c o u ld  re s u lt  in  the 
tran sm iss ion  o f  HTV.

" In tra v en ou s  o r  in tram u scu la r d rug  pa raphe rn a lia '' m eans a n y  equ ipm en t, 
p rod u c t, o r  m a te r ia l o f  a n y  k ind  wh ich is  p e cu lia r to  and m a rk e te d  f o r  u se  in  
in jec tin g  a substance in to  the hum an  body .

(c ) N o th in g  in  th is  S ec tion  sh a ll be construed  to re q u ire  th a t a n  in fe c t io n  
w ith  H IV  bn* o c c u rre d  in  o rd e r f o r  a  p e rson  to  have  c om m itted  cr im in a l 
t ra n sm is s ion  o f  HTV.

(d )  I t  sha ll be a n  a ff irm a t iv e  defense tha t the  p e rs o n  exposed k n ew  th a t the 
in fec ted  p e rson  w as in fected w ith  H IV , je je w  tha t the a c tio n -c o u ld  re su lt in  
in fe c tio n  w ith  HTV, and  consented to  the ac tion  w ith  that k n ow led g e .

(e ) A p e rson  w ho com m its  c r im in a l tran sm iss ion  o f  HTV com m its  a  C lass 2  
fe lo n y .
Laws 1961, p. 1983, § 12-16.2, added by P A  86-897, § 1. c ff. ScpL I I ,  1989.
F a n o e r ly  lIL R e v .3 la l.J 9 9 1 , ch. 38, J 12-16-2.

Cross References
AIDS Investigation Information, eoofidemaliiy, sec 410 DLCS 325/5 J .

Law Review Commentaries
A re  •A T D S -tra c s m is s la a  la w s  cacouragiag 

a b o rtio n ?  M ic h a e l L . C lo se s  fin d  S cot: H . 
I w a r n  76 A B A  J. 76 (1 990).

C r im in a l sancrions fo r  Lrarum isrfoa o f  
A ID S — A n a lys is  o f n e w  I l l in o is  leg islation. 
J e ffre y  D cu tsch m an . 4  C B A  R x  32 (1990).

N e o n n a l H I V  testing: G o v e rn m e n ta l in s p e c  
d o n  o f  th o  b aby fa c to ry. S c o tt L L  Is a n c c a n . 
24 J. M a rs h a ll I_ R c v . 371 (1 9 9 1 ).

P roposal to  repeal th e  I l l in o is  H I V  tra m x n U - 
d o n  ennnr M ic h a e l L- C lo seo a n d  J e i& e y  S. 
D e u tsc b m a n , 73 I H B J .  592 (1 9 9 0 ).

l ib r a r y  References
Words and Phrases (FennBd.)

5/12-17. D e fen ses  
§ 1 2 -1 7 . D e fenses.
(a )  I t  sh a ll be a  de fen se  to  any o ffen se  unde r S ec tion  12 -1 3  th ro u g h  1 2 -1 6  

o f  th is  Code w here  fo rc e  o r  th reat o f  fo rc e  is  a n  c lem en t o f  th e  o ffe n s e  that 
the v ic t im  consented . "C onsen t" m eans a f r e e ly  g iven  ag reem ent to the  act o f  
sexua l p en e tra tion  o r  sexua l conduct in  axigstion. L ack  o f, v e rb a l o r  p h ys ica l 
res istance o r  subm iss ion  by the v ic tim  re su ltin g  f r o m  the use  o f  fo rc e  o r  
th re a t o f  fo rc e  by  th e  accused no t constitu te  consent. T h e  m a nne r  o f  
d ress o f  the  v ic tim  a t the  tim e o f  the o ffe n se  sh a ll n o t cons titu te  consent.

(b )  I t  s h a ll be a  de fen se  unde r subsection (b )  and  subsection (c ) o f  S ec tion  
12—15 and  subsection (d )  o f  Sec tion  1 2 -1 6  o f  th is Code th a t th e  accused 
re a s o n a b ly  be lieved  the  p e rson  to  be 17 y ea rs  o f  age o r  ove r.
Laws 1961, p. 1983, § 12-17. added by P A  83-1067, § 1, cff. Ju ’ y 1 .1 9 8 4 . Amended 
by P A  83-1117, § 1, c ff. Ju ly  I , 1984: P A  85-651, § 1. cff. J a r . I. 1988; P A  87-438, 
§ 1, cff. Jan. 1 ,1992; P A  87-457, § 1. cff. Jan. 1, 1992; P A  87-895, A rc 2. § 2-19 , eff. 
Aug. 14, 1992.
Formerly I1LRcvBUL199I, ch. 38. 7 12-17.
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O P IN IO N S  OF TH E  A TTO RN EY  GENERAL

Authority  o f  Georgia Crime In fo rm a- the center is noc authorized to maintain
tion Center to maintain records. —  The records identifying persons charged with
Georgia Crime In fo rm ation  Center is au- disorderly conduct except when the charge
thorized to maintain records o f  reported is directly connected with o r  directly re­
crime and, in some instances, to record in- lated to certain statutory offenses includ-
fo rm ation identifying persons charged ing interference with custody. 1976 Op.
with the commission o f  crime; however, Au'y Gen. No. 76*33.

RESEARCH  REFERENCES

C .J .S .—  1 C.J.S., Abduction, § le ts e q ., o f  parent o r one in loco parentis, 20
51 C.J.S., Kidnapping, § 4. A LR4 ih  823.

A LR . —  Violation o f  state court o rder Liability o f  legal o r natural parent, o r
by one other than party as contempt, 7 one who aids and abets, fo r  damages re*
A LR4tlt 893. * suiting from  abduction o f  own child, 49

K idnapping o r related offense by taking ALR4th 7. 
o r removing o f  child by o r under authority

A R T I C L E  i  

R E C K L E S S  C O N D U C T

C ross references. —  Reckless driving,
§ 40*6*390.

1 6 - 5 - 6 0 .  R e c k le s s  c o n d u c t  c a u s in g  h a rm  to  o r  e n d a n g e r in g  th e  b o d i ly  
s a fe ty  o f  a n o th e r ;  c o n d u c t  b y  H I V  in fe c te d  p e r s o n s .

(a )  A n y  t e rm  u s e d  in this C o d e  sec t ion  a n d  d e f i n e d  in C o d e  Sec t ion  
3 1 - 2 2 - 9 . 1  s h a l l  h a v e  th e  m e a n in g  p r o v i d e d  f o r  such  t e rm  in  C o d e  Sec ­
t i o n  3 1 - 2 2 - 9 . 1 .

(b )  A  p e r s o n  w h o  causes  b o d i ly  h a rm  to  o r  e n d a n g e r s  th e  b o d i l y  s a fe ty  
o f  a n o t h e r  p e r s o n  b y  c o n s c io u s ly  d i s r e g a r d i n g  a  sub s tan t ia l  a n d  u n ju s t i ­
f i a b l e  r i s k  th a t  h is ac t  o r  om is s io n  w i l l  c au se  h a r m  o r  e n d a n g e r  t h e  sa fe ty  
o f  th e  o t h e r  p e r s o n  a n d  the  d i s r e g a r d  c o n s t i tu te s  a gTOSS d e v i a t i o n  f r o m  
th e  s t a n d a r d  o f  c a r e  w h ich  a r e a s o n a b le  p e r s o n  w o u ld  e x e r c i s e  in the 
s i t u a t i o n  is g u i l t y  o f  a m i s d e m e a n o r .

( c )  A  p e r s o n  w h o  is a n  H I V  i n f e c t e d  p e r s o n  w h o , a f t e r  o b t a in in g  
k n o w le d g e  o f  b e in g  in fe c t e d  w ith  H I V :

( 1 )  K n o w in g l y  e n g a g e s  in  s e x u a l  i n t e r c o u r s e  o r  p e r f o r m s  o r  s u bm it s  
to  a n y  s e x u a l  ac t i n v o lv i n g  th e  s e x  o r g a n s  o f  o n e  p e r s o n  a n d  the  
m o u t h  o r  a n u s  o f  a n o t h e r  p e r s o n  a n d  th e  H I V  in fe c te d  p e r s o n  doe s  
n o t  d is c lo s e  to th e  o t h e r  p e r s o n  th e  fa c t  o f  th a t  in fe c te d  p e r s o n ’s b e in g  
a n  H I V  in fe c t e d  p e r s o n  p r i o r  to  th a t  i n t e r c o u r s e  o r  s e x u a l  act;

16-5-60 CRIMES AND OFFENSES 16-5-60

( 2 )  K n o w in g l y  a l low s  a n o t h e r  p e r s o n  to u se  a h y p o d e rm i c  n e e d le ,  
s y r i n g e ,  o r  b o th  f o r  the  i n t r o d u c t i o n  o f  d r u g s  o r  a n y  o t h e r  su b s ta n c e
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n a in ta in  
ed  w ith 
: c h a rg e , 
rc tly  re - 
in c lu d -  

>76 O p .

n tis , 20

re n t , o r  
ages re - 
h i ld , 4 9

b o d i l y

S e c t i o n  
t ie  S e c -

s a f e t y  
j n j u s t i -  
? s a f e t y  
n  f r o m  
in  t h e

t a i n i n g

s u b m i t s  
. n d  t h e  
3n  d o e s  
's b e i n g  

a c t ;
n e e d l e ,
b s t a n c e

:S
~xit

into or fo r the w ithdrawal o f body flu ids from  the other person's body 
and the needle or syringe so used had been previously used by the 
H IV  infecced person fo r  the in troduction  o f drugs or any o ther sub­
stance in to o r fo r the w ithdrawal o f  body flu ids from  the H IV  infected 
person’s body and where that infected person does not disclose to the 
other person the fact o f  that infected person's being an H IV  infected 
person p r io r to such use;

( 3 )  O ffers o r consents to pe rfo rm  w ith another person an act o f 
sexual intercourse fo r  money w ithou t disclosing to that other person 
the fact o f  that infected person’s being an H IV  infected person p rio r 
to o ffe rin g  o r consenting to pe rfo rm  that act o f sexual intercourse;

( 4 )  Solicits another person to perfo rm  o r submit to an act o f  sodomy 
fo r money w ithout disclosing to that o ther person the fact o f  that 
infected person’s being an H IV  infected person p rio r to soliciting that 
act o f  sodomy; or

(5) Donates blood, blood products, o ther body fluids, or any body 
organ o r body part w ithout previously disclosing the fact o f  that in- 
fecred person's being an H IV  infected person to the person draw ing 
the blood or blood products o r the person or entity collecting o r stor­
ing the other body fluids, body organ, o r  body part,

is gu ilty o f  a felony and, upon conviction thereof, shall be punished by 
im prisonm ent for not more than ten years. (Code 1 9 3 3 ,  § 2 6 - 2 9 1 0 ,  en­
acted by Ga. L. 1 9 6 S ,  p. 1 2 4 9 ,  § I ;  Ga. L. 1 9 3 8 ,  p. 1 7 9 9 ,  § 3 . )

E d it o r 's  n o te s . —  G a . L . 1 9S S . p. 1 7 9 9 , H u m a n  R e so u rc e s  is e n c o u ra g e d  to  c on - 
§ 1. p ro v id e s : " T h e  G e n e ra l A ssem b ly  t in u e  its e f f o r t s  to  ed u c a te  a ll G e o rg ia n s  
f in d s  th a t A c q u ire d  Im m u n o d e f ic ie n c y  a b o u t  th e  d isea se , its causa tive  a g e n t , a n d  
S y n d ro m e  (A ID S )  an d  its cau sa tiv e  a g en t , its m ean s  o f  tra n sm is s io n . In  a d d it io n , v o l- 
in c lu d in g  H u m a n  Im m u n o d e f ic ie n c y  V i-  u n ta ry  te s t in g  s h o u ld  be e n c o u ra g e d  f o r  
ru s  ( H I V ) ,  p o se  a g ra v e  th re a t  to  th e  a n y o n e  w h o  fe e ls  at r is k  o f  in fe c t io n . W h i le  
h e a lth , s a fe ty , a n d  w e lfa re  o f  th e  p e o p le  o f  e d u c a t io n , c o u n se lin g , a n d  v o lu n ta ry  test- 
th is  sta te . In  th e  absence o f  a n y  e f fe c t iv e  ,-n g a r£  v j ta | [Q c^£ e lim in a t io n  o f  th is  ep i- 
v a c c in a iio n  o r  t re a tm e n t  f o r  th is  d isea se , it d c m ;Ci o t h e r  m ea su re s  a re  n e e d e d  to  p ro -  
th re a te n s  a lm o s t  c e rta in  d e a th  to a ll w h o  t£C[ th e  h £ a , [h  o f  Q u r ci[iz£nS( a n d  k  is lh£  
c o n t ra c t  it. T h e  d isease  is la rg e ly  t ra n sm it -  in ie m io ( l o f  lh c  C e n e ra l A ssem b ly  l0 en ac t 
ted  t h ro u g h  s e x u a l c on tac ts  an d  im ra v e -  su ch  ^  ^  o f
n o u s  d r u g  use . n o t  th ro u g h . ca su a l c o n ta c t . o r d c r  (0 d c a l w ilh  A I D f  3nd
a n d , w h ile  d e a d ly , is t h e r e fo r e  p re v e n t -  . „
a b le . T h e  kev  c o m p o n e n t  o f  th e  f ig h t  in fe c t io n .
aga in s t A ID S  is e d u c a tio n . T h r o u g h  p u b lic  r e v ,e w s  _  F o r  su rv e y  a r t ic le  o n
e d u c a tio n  a n d  c o u n s e lin g  o u r  c itizens can  c r im in a l law  an d  p ro c e d u re , see 3 4  M e rc e r  
le a rn  h ow  th e  d isea se  is t ra n sm itte d  a n d , L . R e v . 8 9  (1 9 8 2 ) .  F o r  a n n u a l s u rv e y  o f  
th u s , h ow  to  p ro te c t  th em se lv e s  a n d  p re -  c r im in a l law , see 3 8  M e rc e r  L . R e v . 1 2 9  
v e n t its s p r e a d . T h e  D e p a r tm e n t  o f  ( 1 9 8 6 ) .

16-5-60 CRIM ES A G A IN ST  T H E  PERSON 16-5-60
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: :u s  cau.-e '.•> ta e  c :r c : : ; i  c o u rt  0 .::n - 
C .iu iu y  m  i».imv liciei*. isir.t !*• :::=  a 

*tlon <•• w ith d raw  his .ra in y  p ica ur.ti 
• :• :s oa th a t m o tion  in m il •.■•ir.mn-

794' ii:. 'WII NORTH' EASTERN REPORTER. 2d SERIES

.r.cs v.-.tn i l : : :e  •‘•iM 'iii. upon  cinnp ie tton
•f f.r .(.* iirovb iiu in ifi m i rem an d , d e fen dan t's  
m otion  i.» w ith d raw  his m iiity  n iea  is •iem efi. 
tr.is c u r t  v .iii a d d re ss . at d e fen d an t's  r*r- 
.ac .'t . the c o rre c tn e ss  ••(' th a t dec is ion  ar.ii 
•r.e lom a in in e  issues ra ised  h e re in . See 

. • ( liii'i'i n  p.sim . i:: :i li i . i ’ ii iM i. !:•.*>. ::> i
:::.Uee. *64 n .e .lm tm .

t ' - iv m l  {**(**<■>"•> isi ii /illi~: •••;••,«i
.n th  Hi'l'l'llim*.

I
15= III.M io-t

!>J0 III.D ee . o l1 

P E O P L E .  S t a le  o f  I l l i n o i s .  R e sp o n d e n t .
V.

J o h n n y  G IL S O N . P e t i t io n e r .
N o . 76090 .

S u p rem e  C ou r t  o f  I l lin o is .

A p ril d. 1294 .

P r i o r  R ep o rt : ’J-16 I l l .A p p .3 d  564 . 616  
N .E .2 d  GIT.

P e titio n  fo r  leave to ap p e a l a llow ed .
In  the  exe rc ise  o f  th is C o u r t 's  su p e rv is o ry  

a u th o r ity , th is cause is R E M A N D E D  to the 
A pp e lla te  C ou rt . T h ird  D is t r ic t . T h e  ap p e l­
la te  c o u rt is o rd e re d  to  re c o n s id e r  its ju d g ­
m en t in case N os. 3 - 9 2 - 0 9 0 1 .  3 - 9 2 - 0 9 0 2  and 
3 - 9 2 - 0 9 0 3  in lig h t o f  Peopie c. Janes (1 9 9 4 ), 
15S I I I .2d 27 . 196 I l l .D e c . 625 . 6 3 0  N .E .2 d  
TOO.

tmjhiii iw h

i?a lil.Ja "

(il.Dc-. *2v
T h e  P E O P L E  . i f  th e  S ta te

• i f  I l l i n o i s .  A p p e lla n t .
v.

I . 'a r e lh a  R L 'S S E L J . .  A p p e lle e .

T h e  P E O P L E  o f  ih e  S ta te
• i f  I l l i n o i s .  A p p e lla n t .

V,
T im o th y  L U N S F O R D . A p p e lle e .

N os . 73721 . 74443 .
S u p rem e  • '--n r; •>:' I llin o is .

J a n . 13). : ! * 4 .

D e fen d an ts  w e re  e n a ra e ii. se p a ra te  
p ro se c u tio n s . w ith  kr.ow tr.sfiy t ra n sm itt in g  
hum an  im m unu iie iic iency  v :r . :s  > H iV . to a n ­
o th e r  p e rson  th ro u g h  in tim ate  con tac t. T he  
C irc u it  C o u r t . S t. C la i r  C ou n ty . .Jam es D o n o ­
van . J . . and the C irc u it  C o u r t . C o le s  C oun ty , 
.Ashton C . W a lle r . J r . .  J . . d ec la red  c r im in a l 
s ta tu te  p ro h ib it in g  know ing  tra n sm iss ion  o f  
H IV  to a n o th e r  th ro u g h  in tim a te  con tac t u n ­
c on s titu t io n a l. S ta te  appea led  and cases 
w e re  con so lid a ted . T h e  S u p rem e  C o u r t . 
H e io le . J . .  heid th a t: • ’. I s ta tu te  d id  no t 
v io la te  s ta te  and fe d e ra l c on s titu tion a l p ro ­
tec tion s f o r  fre e  speech : \2 ) s ta tu te  did n o t 
v io la te  s ta te  and fed e ra i c on s titu tion a l p r o ­
tec tion s f o r  fre e  assoc ia tion : and (3 )  s ta tu te  
was noc u n con s titu t io n a lly  vague .

R e v e rs e d  and rem anded .

I .  C o n s t i t u t io n a l L a w  0 9 0 . 1 ( 1 )
H e a lt h  an d  E n v i r o n m e n t  c=>21

C r im in a l s ta tu te  p roh ib it in g  know ing  
t ra n sm iss io n  o f  hum an im m unodehc iency  v i­
ru s  (H IV )  to an o th e r th ro u g h  in t im a te  con ­
tac t was n o t u n con s titu t io n a lly  o v e rb ro a d  o r  
v agu e  w ith  re sp ec t to p ro tec ted  speech : ne i­
th e r  s ta tu te  n o r tw o cases in which it w as 
ap p lied , which invo lved  d e fen d an t cha rg ed  
w ith  eng ag ing  in consensua l se xu a l in te r ­
c ou rse  know ing  th a t she was in fec ted  w ith ou t 
te llin g  h e r  p a r tn e r , and d e fen d an t cha rg ed  
w ith  ra p in g  w om an know ing  th a t he was 
in fec ted , had any connection  w ith  fre e
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::t -J: s ta tu te  cid n o t 
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atio r.: and i.*>) s ta tu te  
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p ro h ib it in g  know ing  
. im m unode fic ien cy  v i- 
• .trou gh  in tim ate  con- 
•.tona lly o v e rb ro a d  o r  
.ro te c ted  speech : nei- 
ases in w h ich it w as 

■:i d e fen d an t ch a rg ed  
.i-ensuai sexu a l in te r*
: w as in fe c ted  w ith ou t 
:d  d e fe n d an t ch a rg ed  
■mowing th a t ne w-ns 
onncc tion  w ith  fre e

P E O P L E  v. R l ' S S E L L  III. 79 5
UitajoiO X.E.;j T94 Mil. IS9-H

' S .H .A .. 720 IL L 'S  *. 12- i ' i . J :  . ' . H A
! .Arc. 1. ; 4 : U ..S .C ..A . '.-•r..iJ ..u ::« :n ii. i .
i
j  i . ' i i n s t i l u t i o n n l  L a w  v » i |
; H e a lt h  a n d  E n v i r o n m e n t  ;^=21
j C rinm isti > t :i :u :£  :>ro:;:':»:;:r.tr Know,r.sr
! ::-.:::s!ni>siui'. o f  hm r.a r. in im .unode iic ie r.cy v j-
; ■■:* H IV i  to  a n o th e r  t h ro u z r . in t im a te  •.••.•it*
I •;.vt d iii r.nt v to ia tc  d e fe n d an ts ' fe d e ra l o r
I ••..tv c on s titt iiin n u i r iz n t s  o f  f r e e  assoetKCton:

• dir! not im p iica ttf a r .y  a lie n ed  itc h :
..-.nv.ate a .'jo c !a iM i: a.- » i:e  d e fe r .t ia r .: was 

! n;-.r-r , , , l w it .i -‘ itn am nn  in  v i is e n s u n i s*>:i;ai
; . i . t v rc it i r s e  xn ow in e  th a t .-::v was i r . fv f .o d

■.tcitiitit tiMiimr h e r  p a r tn e r  and  m ite r  •'»& !:- 
' iar.t w as cn a iu e d  w ith  ra n in e  w om an  know*

th a t he w as in fe c ted . S .H .A . 720 IL L 'S  
[ i ’J - i ' i . 2 ;  .-.H ..A . 1 '••r.st. .Art. 1. : 3 :
! U .S .1.'.-A. t 'ii::sc..A i:’.e : ’.ii. i .
I

H e a lt h  an ti E n v i r o n m e n t  0=21 
C r im in a i s ta tu te  p ro h ib it in g  know ing  

t ra n sm iss io n  o f  hum an  im m unu iie iic iency  v i­
rus 1 H I  Vs to a n o in e r  th ro tig r . in tim a te  cur.* 
tact w as no t u n c o n s t itu t io n a lly  vagu e : ; t a t -  
ute w as s u ff ic ie n iiy  c le a r  and  exp lic it and 
p roM tied su ft lc ie n t iy  t ien n ite  s tan d a rd s  fo r  
•aw en fo rc em e n t and t n e r s  o f  fac t, and that 
.-tatuce m igh t open  innocen t conduct o f  o th ­
e rs to  p ro se cu tion  was m a t te r  o f  p u re  specu ­
la tion  z iv e n  snec iiic  conduc t o f  tw o d e fe n ­
d an ts . on e  o f  w hom  w as c h a rg ed  w ith eng ag ­
ing in con sen sua l sexua i in te rc o u rs e  know ing  
th a t sh e  was in fec ted  w ith ou t te llin g  h e r 
p a r tn e r  and one o f  w hom  w as cha rged  w ith 
ra p in g  w om an  kn ow ing  th a t he was in fec ted . 
S .H .A . 7 20  IL C S  -V I2 -1 6 .2 : S .H .A . C onst. 
A r t . 1 . 5 2 : U .5 .C .A . C on s t .A m end . 14.

R o la n d  W . B u r r is . A tty . G en .. S p r in g r ie ld . 
R o b e r t  H a id a . S ta te 's  A tty .. B e lle v i lle , and C . 
S te v e  F e rg u so n . S ta te 's  A tty ., C h a r le s to n  
iN 'o rb e rt  J . G oe tten . S tep h en  E . N o r r is  and 
G e r r y  R . A rn o ld , O ffic e  o f  the  S ta te 's  A ttv s . 
A p p e lla te  P ro s e c u to r . M l  V e rn o n , o f  coun ­
se l) . f o r  the P eop le .

C a m e  J . H igh tm an . S tu a r t  I . G r a f f  and 
•Judith M . F e l le r ,  o f  S c h iff . H a rd in  & W a ite , 
and .John R . H am m e ll. H a rv e y  G ro ssm an . 
C o lle e n  K . C on n e ll. M a th ew  3 .  N osanchuk  
and P i la r  P enn . C h icago , f o r  a p p e lle e  in N o . 
7 3 7 2 1 .

■lames D . H o lz h a u c r . T im o th y  S . B ishop  
..r.ti J e s s e  A . W it te n , o f  M aye r . B row n  a: 
P la t t . U h ic a z o . fo r  n in ic i cu ria e  A m erican  
•’ • :b iic  H e a lth  .Ass'n e t ai.

S u sa n  .J. t . 'u r ry . anti M a rk  E . W n jc ik . C h i- 
•ago. fo r  am icu s cu ria e  A iD S  Legn i Uour.c ii 
■;f C h icag o .

G r e z g  " ' .  B on e ili . o f  M a ttoon . ar.ti M ichae l
C lo s e n . C h icag o , fu r  appe iiee  in N o . 74443 .

•Jii.'tice H E 1 P L E  d e iiv e re ti the op in ion  o f  
-.lie c o u rt :

tr. 11'Ml. th e  li li r .o is  i.ie r.u ra i .A ssembly 
m ad e  it a c r im e  fo r  a kn ow in e  c a r r ie r  o f  the 
H IV  v iru s  to t ra n sm it  th is v iru s  to an o th e r 
p i-rsou  th ro u g h  in t im a te  con tac t. The sta ted  
• ffen se  is d e s ig n a ted  as a '.'lass 2 fe lo n y  

w h ich , ihm ich  su b je c t to p rob a tio n , c a r r ie s  a 
p o s s ib le  se iu e r.e e  o f  im p risonm en t from  
th re e  to sev en  y e a rs . U II .R e v .S ta i .U 'S it . ch.

p a r . 1 2 -H i .2 ! a n l i  'n ow  720 IL C S  0 12-  
l ' 5 .2 ( a n l )  iW e s t  lO ‘J 2 )».i 'A'e take  ju d ic ia l 
n o tice  o f  the  fac t th a t the  H IV  v iru s  is a 
p re c u r s o r  to A ID S , a p ro g re s s iv e  and in ev i­
ta b ly  fa ta l d isea se  syn d rom e . W e fu r th e r  
ta k e  ju d ic ia l n otice o f  the fact that in tim ate  
se xu a l c on ta c t w h e re b y  b iooo  o r  sem en o f  an 
in fe c ted  p e rs o n  is t ra n s fe r re d  to an un in fe c t­
ed p e rso n  is a p r im a ry  m ethod  o f  sp read in g  
the  in fe c tion .

T h e  s ta tu te  is now  b e fo re  us fo r  c on s id e r­
a t io n  because  two I llin o is  t n a l ju d g e s  in sep ­
a ra te  c r im in a l p roceed ing s nave dec ia red  the 
s ta tu te  to be u n con s titu t ion a l, o s ten s ib ly  on 
the  b a s is  o f  vagu eness . F o r  pu rposes o f  
a p p e a l, th e se  cases a re  h e re  con so lid a ted . 
W e  re v e rs e  and  rem and .

N e ith e r  o f  the  c o u r t  o rd e rs  be low  ind icates 
w h e th e r  th e  s ta tu te  is v io la tiv e  o f  e ith e r the 
S ta te  o r  F e d e ra l C on s titu tio n s . N o  a rt ic le , 
sec tion  o r  c la u se  o f  e ith e r con s titu tion  is 
a llu d ed  to . I t  cou ld  be the C on s titu tio n  o f  
the  U n ite d  S ta te s . I t  cou ld  be th a t o f  I l l i ­
n o is . I t  c ou ld  b e  b o th . W e a re  le ft  to 
s u rm is e  which con s titu tion  o r  wnich p o rt io n  
th e re o f the  t r ia l ju d g e s  m ay have had in 
m ind .

F ro m  the  d e fen d an ts /app e lle e s ' b r ie fs , 
h ow eve r , w e a re  in fo rm ed  th a t both  the F e d ­
e ra l and  S ta te  C on s t itu tio n s  a re  a lle g ed ly
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•Minted ivy tr.e s ta tu te  fo r  re a so n s  **f fre e  
•p e rvh  am i assoc ia tion  'L L S . C<>nst.. am end , 
i: 11!. C o n s t .1970. a r . .  i. .t>i 4. •><: and  th a t 
•he .«■ acute is so  vague  as to d en y  the d e fe n ­
d an ts -:ue p rocess o f  law . L '.S . C on s t ..

V : E l. •.‘• 'n s t .li/T h . a r t . i . > 2 .. 
T iit .-e  a rg um en ts  a re  w ith ou t m e rit .

Sr. " r e  o f  th e  cases b e fo re  us. the c r .in in a i 
•ro.T.piaint cha rg es th a t th e -d e fe n d a n t C a re -  
• ;:a  ih ts .-c il knew  th a t .-he was ir.fee td 'i w itn  

H IV  v iru s  wher. sh e  engaged  in consen - 
-un i -exua i in te rc ou rse  w ith D a re n  Sm ith  
w ithou t te ilin ir sm ith  o f  h e r  in fec tion , in  the  
•a h e r  ::i.-e. d e fen d an t T im n tn y  L u n s fo rd  is 
.r.:irz»ci w ith  ra n in e  a w om an at a tim e  when 
.tv knew  ne was in fec ted  w ith the H IV  v iru s .

; I i N e ith e r the s ta tu te  n o r the  cases b e ­
fo re  us have even the s lig h te s t connection  
w ith fre e  speech . C on se q u en t ly , p u rsu an t to 
con s titu tion a l in te rp re ta t io n s  o f  the U n ite d  
.States .Suprem e C o u r t , d e fen d an ts ' o v e r ­
b read th  a rg um en t and th e ir  a rg u m en t o f  fa ­
c ia l vagu eness a re  in app lic ab le . Bates it 
S lu tc B a r MOTH. 4 33  L’ .S . 350 . 3S0 . 97  S .C t . 
2*i!)l. -2707. 53  l . E d .2 d  610 . 63:3: S m ith  it 
G 'lynen 11974 ). 4 15  U .S . 5*56. 94 S .C t . 1242. 
3'J L .Id . 'J d  i)05 : 3  road r ic k  tt O klahom a  
1973). 413  U .S . *301. 6 1 1 -1 7 . 93 S .C t . 220S . 

2!! 1 5 -1 5 . 0 7  L .E d .2 d  6-00. 6 3 9—13: i jm u n td  it 
<">ty nr Rockford i 1 97 2 ). 403 L’ .S . 104 . 92 
S .C t , 2294 . 33  L .E d .2 d  2 2 2 : People it C o rn -  
>on .19601 , 6 2  I11.2d 4 4 4 . 45  I I I .D e c . 132. 412  
N .E .J d  4S3.

[ 2 , 3 )  A dd itio n a lly , the d e fen d an ts ' cases 
do not in fr in g e  on a n y  supposed  r ig h t o f  
in tim ate  assoc ia tion  as c la im ed . In  fac t, we 
know  o f  no such r ig h t. T h e  fac ts  a re  th a t in 
the fi r s t  o f  the two cases , the v ic tim  d id  not 
know  th a t his sexu a l p a r tn e r  had H IV . In  
the  second o f the two cases, the H IV  t ra n s ­
m ission cha rg e  is a p p end an t to a ch a rg e  o f  
fo rc ib le  rape . It  is p re p o s te ro u s  to a rg u e  
th a t the sta tu te  con s titu te s  a v io la tio n  o f  
e ith e r o f  the d e fen d an ts ' supposed  r ig h t to 
in tim ate  assoc ia tion  in these  s itu a tion s . F i ­
n a lly . the vagueness a rg u m en t is in e r r o r  
both  fa c ia lly  and fa c tu a lly . R e fe ren c e  to the 
spec ific  language o f  the s ta tu te  m akes th is 
c le a r.

T he sub jec t s ta tu te  p rov id e s  in p e rtin en t
p in t :

" C r r r . i r .a i  T ran sm is s io n  o f  H IV . :a i A 
p e rson  com m its  c ran in a i tran sm iss ion  of 
H IV  w hen he o r  sne . kn ow ing  th a t he nr 
she is tn fec te ti w ith H IV :

1 . en g ag es in in tim a te  con tac t w ith an- 
• ith e r :

* • i •

n i F o r  p u rp o se s  »<f th is Section :
• • 4 •

' In t im a te  con tac t w ith  an o th e r' means 
the e xp o su re  o f  the  b od y  o f  one  pe rson  to a 
b od iiy  ::u id  o f  a n o th e r  p e rson  in a m anner 
th a t c u i i i  r e s u lt  in the  tran sm iss ion  o f 
H IV ."  72D l i .C S  12-1*1.2 .'.Vest 1992).
V ueueness . iike b eau ty , m ay  be in the eye 

o f  the b eh o itie r . 'A'e. h ow eve r, re ad  the sta t­
u te as b e in g  s u ff ic ie n t ly  o ie a r and exp lic it so 
th a t a p e rs o n  o f  o rd in a ry  in te ilig ence need 
no t have to  guess at its m oan in g  o r  app lica­
tion . AJso. it p ro v id e s  su ft lc ie n tiy  denn ite 
s ta n d a rd s  f o r  law  en fo rc em en t o ff ic e rs  and 
t r ie r s  o f  fac t so th a t its app lica tion  need noc 
depend  m e re ly  on  th e ir  p r iv a te  conceptions. 
S m ith  r. Coyuen * i9 7 4 ) . 4 1 5  U .S . 566 . 94 
S .C t . 1242 . 3 9  L .E d .2 d  6 05 : G royned  u. C ity  
o f  Rockford  (1 9 7 2 ). 4 0 6  L'.S . 104. 92 S .C L  
2294 . 33 L .E d .2 d  2 22 : In te rs ta te  C irc u it. Inc.

C ity  o f  D a lla s  :!9n .S ). 3 9 0  L '.S . 676 . 33
S .C t . 129S . 20  L .E d .2 d  225 .

T h a t the  s ta tu te  m igh t open  the  innocent 
conduct o f  o th e rs  to p oss ib le  p ro secu tion  is a 
m a t te r  o f  p u re  sp ecu la tion  and con jec tu re  
which is n o t b e fo re  us in th ese  conso lid a ted  
cases. W e  a re  h e re  conce rn ed  o n ly  w ith the 
specific  conduc t o f  these d e fen d an ts  and the 
app lica tion  o f  the s ta tu te  to th em . People v. 
G a rriso n  (19801 . 6 2  !U .2d 444 . 4 5 3 -5 7 , 45 
I II .D e c . 132 . 412  N .E .2 d  433 .

F o r  the  fo re g o in g  re a son s , we ho ld  th a t 
the s ta tu te  in ques tion  is n o t v io la tiv e  o f 
e ith e r the I l lin o is  o r  the U n ited  S ta te s  C on ­
stitu tion . A cco rd in g ly , w e re v e rs e  the ju d g ­
m en ts o f  the  c o u rts  be low  and rem and  these 
causes f o r  fu r th e r  p roceed ings .

Reversed and remanded.

»'r)HWhj
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T h e  I ’ K O IM .E  o f  th e  S ta te  o f  I l l i n o i s .
I ’ h i n l i f f - .A p p e l lc e .

v.
R a n d a l l  L e e  D E M P S E Y .  U c fc n r ia n t -  

A p p c l la n l .
N o . r i - 3 t - o n :! : : .

A p p e lla te  C o u r t  o f  I l lin o is , 
l- ' i f lh  D is t r ic t .

M a rch  10. RJ1KL

D e fe n d a n t  w a s  c on v i. -d in th e  C irc u it  
t.’oori. W illia m s o n  C ou n ty  ‘i i iy i ie r  H ow e ii.

o f  a g g ra v a te d  c r im in a l s e x u a i a s s a u lt  
a nd  c r im in a l t ra n sm is s io n  o f  hum an  im m u ­
n od e fic ie n c y  v iru s  (H IV ) ,  a n d  ho a p p e a le d . 
T h e  A p p e lla te  C o u r t . W e lc h , J . .  h o ld  th a t ; 
( 1 ) v ic t im ’s te s t im on y  w as a dm is s ib le  even  
th o u g h  no p r e t r ia l c om p e te n cy  h e a r in g  had 
b een  he ld : (2 ) v ic t im ’ s re c a n ta t io n  o f  accu ­
s a t io n  a f t e r  in c id en t o u t  p r io r  to t r ia l d id 
nu t re n d e r  c * - ^  
c on v ic tio n : a a \  (3 ) s ta tu te  m ak in g  k n o w in g j 
t ra n sm is s io n  o f  H IV  c r im in a l w as n o t un-i 
c o n s t i tu t io n a lly  v ag u e  as app lied  to d c fe n j 
d an t .

A f f i rm e d  in p a r t : v ac a te d  in p a r t : re - 
m iuu lcd  w i l l)  d ire c t io n s .

.C r im in a l L aw  O I 1 7 0 ' / : ( 1 )
I f  ch ild  w itn e ss  is p ro p e r iy  fou frt l com - 

p c t e iX lo  t e s t i fy  a f t e r  m o tion  t o ^ r i k e  tes- 
t im o n y /S i jc r e  can be no p re ju d g e  to  d e fe n ­
d a n t  a s  r V y l t  o f  fa i lu r e  tV d io ld  p r e t r ia l 
c o m p e t c n c y ^ a n n g ;  a n y ^ r o r  in fa i lin g  to 
h o ld  p r e t r ia l c JW n e te n o r  h e a r in g  is h a rm ­
le s s . l l l , R e v . S t a ( \ p 5 ^ ch- 3 3 , 33 1 0 6 A -5 , 
I 1 5 - 1 4 (b ) (2 ) .

2. C r im in a l L ^ ® = l l \ , 2 )  
W i l n c s s o ^ o 7 9 ( l )

Q u e s t y u  o f  w itn e ss  c o nT V ten c y  is to 
he d e te iV in e d  by t r ia l ju d g e , a n ^ c e v iow in g  
c o u r t ^ e i y  n o t d is tu rb  the  d e t e ^ n a t i o n  
u n ite s  it is c le a r  th a t t r i a l ju d g e  abu sed  

e re tiu ii o r  m isap p reh end ed  le g a l urn

t C r im in a l L a w  0 1 1 5 : *  2 )
A lth o u g h  d e c is io n s  a s  :n  c o m p e te r j 

o f  V i  m e s s  a re  re v ie w a b lc , c om p e te n c y , 
It ' rA in a t io r .s  w i!! be o v e r tu rn e d  o n ly  #  it 
r .p p A r s  th a t  t r ia l ju d g e  h a s a b u s e q f h is 
u is c r^ io n .

4 . W itn e s s e s  0 ( 0 ( 1 )
C k .ld  w itn e ss  m ay  be d eem ed  JEompe- 

te n t o v V i i f  c h i ld  d oe s  n o t g iv e /p e r fe c t  
a n sw e rs  \ n  q u e s t io n s  a sk ed  l iu r i i ’l  c om pe­
ten cy  lic 'A r tn in a lio ii o r  at t r ia l :  / r .p e r f e c t  
re sp o n s e  V  q u e s t io n s  does a o t /m v r .l id a te  
f in d in g  o lA e o n ip o te n c y  i f  i o t : / i t v  o f  r e ­
sp o n se s  in r iV a te  com pe ten ce .
5 . W i ( n c s s c s \ o  |0 (  I )

F a c t  ih a tV rin e -y o a r-o id  / a l e  v ic tim  o t 
s e x u a i a b u se  t V t i i i e i i  th a t i /  d id n o t kn ow  
i i f fe r e n c e  h e tw ven  the ; a nd  a lie  tliii 
no t a u t o m a t ic a lY  m ake  * / .tn e ss  in com pe ­
ten t w h e re  c ic t in V c e s t i f ie a t lia t  he kn ew  he 
w ou ld  " g o  to the  Y e v i l "  :/  he to ld  a lie and 
th a t  he w ou id  be V a n k / d  i f  he lied to his 
m o th e r .

6. W itn e s s e s  0 7 9 ( 1
T r ia l c o u r t  r a a ^  d e te rm in e  w itn e ss ' 

c om p e te n cy  to  t e s t /A  by  o b s e rv in g  d e ­
m e a n o r  and a b i l i t y / o  \ e s t i f y  d u r in g  t r ia l.

7 . S o d o m y  o f i
F a c t th a t n i i l - y e a r - l d  m a le  v ic tim  o f  

s e x u a l a s s a u lt  h id  r e p e n V d ly  den ied th a t 
a s s a u lt  o ccu rre oF d id  n o t n ^ k e  v ic tim 's te s ­
t im on y  a t  t r i a l / t h a t  r . s s a u l d iJ  o c c u r u n ­
w o r th y  o f  b e l / f ;  ju r y  h a d V e e n  fu l ly  a d ­
v ised  a s  to c irc u m s ta n c e s  u i * e r  w h ich v ic ­
tim  m ad e  a c c u sa t io n s  and  Y rcum scan ce s  
u n d e r w h ic l/ h e  re c an ted  th e r
3 . C r im in a #  L a w  0 9 4 2 ( 2 )

E v id e /c e  o f  re c a n ta t io n  is V n h e re n t ly  
u n r e l i a b ly  an d  in s u f f ic ie n t  to  w a t a n c  new  
t r ia l o t iw r  th an  in e x t r a o rd in a r> \ a n d  u n ­
u s u a l c a se s .
9 . C r i / i n a l  L a w  0 4 7 4 . 4 ( 1 )

Jtpcrt te s t im o n y  c on c e rn in g  c h i t  s e x ­
u a l iu u s e  a c c om m od a tion  sy a d rom cA w n s  
adm is s ib le  in lig h t  o f  s u f f ic ie n t  fo u n d a tio n  
e s t * ) l is h c d  b y  te s t im on y  th a t  it w as f i r m  
o f / o s l t r a u m a t i e  s t re s s  s y n d rom e  and  \Y is  
a * e p t e i l  th e o ry  in p s y c h o lo g ic a l com m uY i- 

I.P .o v .S ta t . I'JS'J. ch . 3 1 1 3 -7 .2 .
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• -i < n o t th in k  th is  w :.i i : :u  
• ! i ; ly  jV r i ' i ' l i  • f - n ' in n i  f-'-r. : :s  w .^ ^ -
j>i:,.iu , , 'i «•*. i» f .  i*niy th e  s
u'.vm : i r i i ' i i i ^ v i i i ' ; i i  w iii u o - .- 'is .s ita ^ th e  use 
n f  th e  syn .-ir *w .*  ' .w i in u n y . jfm i ev idence 
w i l l m u  In* n - in -^ H h lo  s im n i^ to  b o ls te r  thei 
v ic t im 's  i i 'y ! i :: :i« !« y^ o lo s s^ ! je  victim 's: ered i- 
l i i l i l y  lia s  l‘ 5:*:-i b n e u j p u g i i t  ir .to  q u e s tio n .

I l l  l l i e  i i s s m i . l V f s e .  \ L e  s u b j e c t  rA  th-: 
v ic t im 's  n r u i iU n m n  w as n ^ i t  ra is e d  b y  l i e  
I'i'iii la ii l in Wit ■•(''•'■'•.■.•:-:aiain:iVii o f  rice vie 
lim  i l u r ^ T  ti:i* .S ta te 's  e n s e -itm h ie f . Ac 
I'u n li^ pT v . ia sin- i i is ia r .t  case , w ^ t ia t i  u- 
.■r^F in l l i r  s iiin iiss iun  d a r in g  i h e ^ n t c ' .  
^ s e - i i i  c l i i e f «•*' v v ii le n c e  o f  the c h illi s ^ i a  
a im s/' ac i.-o iiu a in ia tion  s v r .t iro rn e . ^

( I I I  l i i . ' fe a i ia a t 's  fo u r th  u rg u m -m t on 
a p p e a l is l i : a i  h is  c on v ic tio n  f o r  c r im in a l 
t ra n sm is s iu i i o f  H IV  r .u is t  in* vac a ted  be- 
r a u s u  th o  s t a t u te  upon  w h ich  it is b a sed , 
s i'ia iu n  l'2- |i ! . '2i a l ( l l  o f  th e  C r iiu in a i C ode 
o f  I'.Mil l l l l . l i i : \ * .S ta t . l'.lS il. oh . 06. p a r . 1 2 -  
l* i.2 ( a l l l l ) .  is u n c o n s t i tu t io n a l ly  v a g u e  and  
ll im e li ' i ' e  in v a lid , S e c tio n  1 2 -1 6 .2  p ro v id e s  
in | i i ' i t i i i i ! i i l p a r t  a s  fo l lo w s :

C r im in a l T ra n sm is s io n  o f  H IV . (a l A 
p e rs o n  c om m its  c r im in a l t ra n sm is s io n  o f  
H IV  w hen  he o r  sh e . k n ow in g  th a t he o r  
sh e  is in fe c te d  w ith  H IV :

( I )  e n g a g e s  in in t im a te  c o n ta c t w ith  
a n o th e r :

Ih l F o r  p u rp o s e s  o f  th is  S ec tion :
"H IV "  m ean s  the h um an  im m un od e tic ii 

en cv  v i ru s  o r  a n y  o th e r  id e n t ifie d  c a u s ­
a t iv e  a g e n t  o f  a c q u ire d  im m u n od e fic ie n ­
cy  s y n d ro m e .

' Im in ia t e  c o n ta c t  w ith  a n o th e r ' m ean s 
th o  o x p o s u re  o f  th e  b od y  o f  on e  p e rson  
to  a  b o d ily  f lu id  o f  a n o th e r  p e rso n  in a 
in a i in e r  th a t  c ou ld  r e s u lt  in the  t ra n sm is ­
s io n  u f  H IV .

• • • • • •

I d  N o th in g  in th is  S e c tio n  s h a ll be c on ­
s t ru e d  to r e q u ire  th a t  .111 in fe c t io n  w ith  
I I I V  lia s  o c c u rre d  in o rd e r  f o r  a p e rson  
to  h a v e  c om m itte d  c r im in a l t ra n sm is ­
s io n  o f  H IV . I I I .R e v .S u it .1 9 S 9 . ch. 33 , 
p a r . 12- 10.2 .

D e fe n d a n t  a rg u e s  th a t  the s ta tu te  is u n ­
c o n s t i tu t io n a lly  v a g u e  b ecau se  the  te rm

“ iio iii iv  f lu id "  U in s u f f ic ie n t ly  tie fin e d  and  
th a t , b ecau se  the u se  o f  th e  w o rd  ‘ V - ju id "  
in th e  d o i i i t i i io u  0; in t im a te  c o m a e : er.com - 
p a s se s  su ch  :: b ro a d  ra n g e  o f  c on d u c t , it 
fai'.s to  c io a r iy  in d ica te  w h a t b e h a v io r  is 
p ro h ib ite d . A s a re s u it , th e  te rm  " in t im a te  
c o m a e : w ith  a n o th e r "  is n o t a d e q u a te ly  
d e fin e d  an d  is v a g u e . D e fe n d a n t  a r z u e s  
th a t  b ecau se  the te rm  " b o d i ly  f lu id "  is n o t 
d e f in e d , th e  ju r y  eou id  c on c lu d e  th a t s a liv a  
an d  t e a r s  a m id  t ra n sm it  th e  v iru s , w h o :: 
e x p e r t s  in the fie ld  a s s e r t  th a t  th ese  a r e  
n e t b od ily  f lu id s  c a p a b le  o f  t ra n sm it t in g  
th e  v iru s . F u r th e rm o re , b ecau se  the w o rd  
“ o u i . r  e n c om p a sse s  su ch  a b ro a d  ra n g e  o f  
c on d u c t , a ju r y  c ou ld  con c lu d e  th a t som e  
se x u a i a c t s h o r t  o f  p e n e tra t iv e  o r a l ,  a n a i o r  
v a g in a l in te rc o u rs e  cou ld  t ra n sm it  the vi- 
ru s  w hen  e x p e rt s  a s s e r t  th a t  o n ly  th e se  
p e n e tra t iv e  s e x u a l a c ts  c o u ld  t ra n sm it  the  
v i ru s . D e fe n d a n t  f u r t h e r  a rg u e s  th a t one  
m u s t  sp e c u la te  w h e th e r  b it in g  o r  s p it t in g  
on a n o th e r  w h ile  k n o w in g ly  in fe c te d  w ith  
H IV  c o n s t itu te s  c r im in a l t ra n sm is s io n  o f  
H IV  b ecau se  the  s ta tu te  d oe s  n o t d e f in e  
w h a t  b od ily  f iu id s  a re  p o s s ib le  t r a n sm it t e r s  
o f  the  v iru s . D e fe n d a n t  a rg u e s  th a t th e se  
u n c e rta in t ie s  in the  s ta tu te  re n d e r  it u n c o n ­
s t i tu t io n a lly  v a g u e  in th a t  it fa i ls  to g iv e  
a d e q u a te  notice to as to w h a t  ac ts  a re  
p ro h ib ite d  and a llo w s  a r b i t r a r y  and d is ­
c r im in a to ry  a p p lic a t io n .

D e fe n d a n t 's  a rg u m e n t  m u s t fa i l b ecau se , 
n o t o n ly  does he la c k  s ta n d in g  to  ra is e  the 
c o n s t itu t io n a li t y  o f  th e  s ta tu te  a s app iied  to 
o th e r  a c ts  and  a c to r s , th e  s ta tu te  is no t 
v a g u e  an d  u n c o n s t itu t io n a l a s  ap p lie d  to 
h im . I t  is w e ll s e t t le d  th a t  v a g u e n e s s  c h a l­
le n g e s  to  s ta tu te s  w h ich  do n o t in v o lv e  
f i r s t  am en d m en t f re e d o m s  m u s t  be e x a m ­
ined in lig h t  o f  the  fa c ts  o f  th e  c a se  a t 
h and . (People r . J ih a n  (1 9 S 9 ). 127 I I I ,2d 
STD. 3S 5 . 130 II I .D e c . 4 2 2 . 125. 5 3 7  N .E .2 d  
7 5 1 . 7 5 4 .)  T h u s , to p re v a i l in a v a g u e n e s s  
c h a lle n g e  to a s ta tu te  th a t  u oe s  n o t im p li­
ca te  f i r s t  am en d m en t c o n c e rn s , a p a r ty  
m u s t d e m o n s t ra te  th a t  the  s ta tu te  is v a g u e  
as ap p lie d  to  th e  c on d u c t f o r  w h ich  the 
p a r ty  is b e ing  p ro se c u te d . (J ih a n , 127 
i l l .2 d  a t  335 . 130 I I I .D e c . a t  4 25 , 5 3 7  N .E .2 d  
a t  7 5 4 .)  T he  p a r ty  m u s t  sh ow  th a t  the 
s ta tu te  did n o t p ro v id e  c le a r  n o tice  th a t  the
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. P R O IM .G  v, encamp wf.m zcx 
w as p r-ih i'n itcd . •..Hitan.

127 111.2!'I m 120  i i i .D e c . 4 2 5 . *.:/*7 
: : . l - ; .2d a t  7.‘ . t .1 T h e  r ig h t  so c iu tiicng e  a 
.s ta tu te  :*.? b e in g  v a g u e  o n  its  fa c e  w h e re  
th e  s t a t u te  c ie a r iy  a p p lie s  to th e  c on d u c t o f  
th e  p a r t y  m a k in g  tiie  c h a lle n g e  d oes  n o t 
e x is t  u n le s s  f i r s t  am en d m en t c o n c e rn s  a re  
in v o lv e d . J ih a u . 127 [i! .2 d  a t  3S(>. 120 II I . 
D ec . a t  -!25 . 5 3 7  N .E . ’ d a :  75-!.

1 12 1 In  the in s ta n t  c a ;o . d e fe n d a n t  d oe s  
n u t a rg u e , im r c ou h i he su c ce ss  fa  liy  a rg u e , 
t h a t  a n y  f i r s t  am e n d m en t r ig h ts  a re  im p li­
c a te d . T h u s , d e fe n d a n t  m u s t  d e m o n s t ra te  
l l i a l  th v  s ta tu te  is v a g u e  n o t a s  ap p lie d  to 
s o m e o n e  i-i.se. o r  som e  ac t o th e r  th an  tit a t  
w h ic h  lie  e m n in i i le d . b u t a s  app iied  to h im  
an d  tin- :••*! I i -  i-om in itted . T in ts , th e  issu e  
jii-l'ni-i- u-j is w h e th e r  tin- s ta tu t i : c ie a r iy  
p ru s i-r i ln -i l th e  c on d u c t e n g a g e - : it: h y  do- 
iV n d a n l in th is  c a se .

A s ta tu te  need  n n lv  bo s u f f ic ie n t ly  c e r ­
ta in  to g iv e  ti p e rs o n  o f  o rd in a ry  in t e ll i ­
g e n c e  f a i r  n o tic e  th a t  h is c o n tem p la te d  c o n ­
d u c t  is fo rb id d e n  by law . ( People v. Lo ice  
(I! )'.101. 2 0 2  ll l .A p p .3 d  fi-lS. G53. M S I I I .D e c .
l.'Jii. ISO. 5110 N .E .2 d  -13S. 4-11.) A p e rs o n  
s h o u ld  n o t be s u b je c te d  to a p e n a lty  f o r  
c e r t a in  c o n d u c t u n le s s  the  w o rd s  o f  th e  
s t a t u te  c le a r ly  d e sc rib e  the c o n c o c t  p ro h ib ­
ited . I People r . T a y lo r  (1 9 9 0 ) , 133 II I . 2d 
2 0 1 . 2 1 1 . 1-19 I I I .D e c !  2 9 7 . 3 0 0 . 551 N '.E .2d  
•i*jT. 070 .1 H o w e v e r , a d e fe n d a n t  m a y  be 
p ro s e c u te d  u n d e r  a s ta tu te  w ith o u t  v io la t ­
in g  h is . :g h t  o f  d ue  p ro c e ss  i f  h is c o n d u c t 
f a l l s  s q r w e ly  w ith in  the  s ta tu te 's  p ro s c r ip ­
t io n s , c -n th o u g h  th e  s ta tu te  m ay  be 
v a g u e  a -; a p p lie d  to o th e r  c onduc t. (T o y -  
to r. 123 111.2(1 a t  2 11 , 149 I I I .D e c . a t  3C0, 
5G I N .E .2 d  a l  G70.) T h e  fa c t  th a t  th e re  
m a y  be b o rd e r lin e  cases w h e re in  a d e g re e  
o f  u n c e r t a in ly  e x is ts  a s  to the  a p p lic a b i lity  
o f  a s t a tu te  d oe s  n o t re n d e r  the  s ta tu te  
u n c o n s t itu t io n a l a s  to con d u c t a b o u t w h ich  
no u n c e r ta in ty  e x is ts . People v. W ilz k o w - 
s k i (1 9 7 2 ) . 5 3  111.2d 2 16 , 2 1 9 , 2 9 0  N .E .2 d  
23G , 2 39 .

In  th e  in s ta n t  case , d c io n d a n t p la ced  his 
p en is  in the m ou th  o f  the  v ic tim  and  e ja c u ­
la te d  sem en . D e fe n d a n t  a c k n ow le d g e s  
th a t  sem en  is a b od ily  f lu id  w e ll k n ow n  as 
a t ra n s m it t e r  o f  H IV . O ra l s e x u a l in te r ­
c o u rs e  is a p e n e tra t iv e  s e x u a l conLact
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w h ich  is re coe r .ia t ’ d r.s a l lo w in g  t ra n sm is ­
s io n  o f  th o  v iru s . d e fe n d a : ; :  c le a r ly
e x p o s  or I the  body  a ;  a n o th e r  to  r.is boriiiv
f lu id  in a m an n e r th a t  c ou ld  r e s u lt  in the
t ra n sm is s io n  o f  H IV . A p en a l s ta tu te  need 
o r . :y  c o n v e y  s u f f ic ie n t iy  d e f in ite  w a rn in g  
.as to  th e  p ro sc r ib e d  c on d u c t w hen  m ea ­
s u re d  b y  com m on  u n d e rs ta n d in g  and o rac - 
t ie c s . (T a u lo r. 13S K1.2d a t  2 i : .  149 HI. 
D ec . a t  3 0 2 . 5 o i  N .E .2 d  a t  5 7 3 .) D e fe n ­
d a n t 's  conduc t c ie a r iy  f e l l w ith in  the p ro ­
s c r ip t io n  o f  the s ta tu te , au c tio n  12- 10.- 
2: n l ( l )  is r.o t u n c o n s t itu t io n a l ly  v a g u e  as 
ap p lie d  to  d e fe n d a n t in th is case . 2nd de ­
fe n d a n t  has no s ta n d in g  to ra is e  the  c o n s ti­
t u t io n a li t y  o f  the  s ta tu te  a s  it m ay  be o p ­
in ion  ter o th e r  in d iv id u a ls  and  o th e r  a c ts .

i .% th e  te s t im o n y  o f  d e fe n d a n t 's  physw  
c u V D r .  H yde , w a s  im p ro p e r ly  adm itted  /  
t a t \ i e  p h ys ic ian -p a tie n t p r iv i le g e  b a r / d  
i: s t e V im o n y  and  r.o e x c ep tio n  to th a t y i v -
ii g e  a V jI ie d . T h e  S ta te  s o u g h t  to  / tro - 
ii cc D rV iy r t e ' s  te s t im o n y  to e s ta b lis h  th a t  
o fe n d a n V h a d  k n ow le d g e  th a t  he / a s  in ­
i' :t e d  w i t \  H IV . an  e s s e n t ia l e !# n e n t  o f  
ti e o f f e n s A  o f  c r im in a l t r a n s i / s s i o r .  o f  
I- V . T h e  c c L r i  a llow ed  D r . H y e  to te s t :- 
i ; o v e r  d e re n V in t 's  o b je c t i o n , / n d in g  th a t  
t : e re w as a c o V p e i lin g  n e e d / o r  the testi- 
n  )n y . D e fe n d a B t  a rg u e s  / h a t  the  t r ia l 
c: a r t  im p ro p e r ly  \ l o w e d  T * . H yd e  to testi- 
r  o v e r  d e f e n d a n t \  a s s e r / o n  o f  the physi- 
c: n -p a tien t p riv ileg^

The p h y s ic ia n - p a t i^ y  p r iv i le g e  is es tab - 
li le d  b y  s ta tu te  as j U Io w s :

‘ N o  phys ic ian  o r / u .V e o n  s h a ll be per- 
n it te d  to d i s c l o s / a n y V f o rm a t i o n  he o r  
;h e  m ay  h ave  .y q u i r c i lV '  a t te n d in g  any 
la t ie n t  in a p ro fe s s io n a l C h a rac te r . ncces- 
:a r y  to e n a b l/ h i in  o r  h e r o r o fe s s io n a l lv  
o s e rv e  thI  p a t ie n t * * V "  ( I I I .R e v . 
5 ta t . l9 S 9 . / .  110 . p a r . .S - S ® . )

T  e s t a t u t c / e l s  fo r th  s e v e ra l exc ep tio n s  to 
th p r iv i le / e , am on g  th em  the  la l lo w in g :
; '(4 ) i n / l  a c t io n s  b ro u g h t  b y  o V ig a i n s t j  

ho p i / o n t .  h is o r  h e r  p e rs o n a l rA rc s e n -  
a t i v /  a b e n e fic ia ry  u n d e r  a pofm y o f  I 

i i s i / a n c e , o r  th e  e x e c u to r  o r  a d m in \ t r a -1 
, o / o f  h is o r  h e r e s ta te  w h e re in  th e V a -  
y /n t 's  p h y s ic a l o r  m en ta l cond ition  is 
T su e , ‘  * (7 )  in a c t io n s , c iv il o r  c r ir
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A la b a m a , H B  3 1 8 ,  A c t 8 7 - 5 7 4  [e t )  -  m is d e m e a n o r • ‘ risks tran im itting  o r  c o n d u c ts  h im se lf in a  
m a n n e r lik e ly  l o  t ra n sm it  th e  d is e a s e )

A ;K a n s a s ,  H S  i 4 8 6 ,  A c t 6 1 4  ( 88)  • fe lo n y  • ‘ se x u a l In te rcou rse* (withcxrt 1 st In fo rm ing  o th e /s ) 

C a l i f o r n ia ,  S B  10 0 2 , C h a p t e r  1 1 5 4  ( 88)  • fe lo n y , b lo o o  d on a tion

C o lo r a d o ,  H B  1 2 5 5  ( 9 0 )  -  d a s s  8 fe lo n y  fo r  know ing ly  p e rfo rm ing , o ffe rin g  o r  a g re e in g  to  p e rfo rm , 
c e rta in  s e x u a l a c t s  w ith p e rs o n s  o th e r  th an  their s p o u s e s  In e x c h an g e  fo r  m o n e y  o r  a n y  o tn e r  
th ing o f v a lu e . P e r s o n a  w h o  a rc  k n ow in g ly  In fec ted  with I I IV  w ho  p a tro n is e  p ro soT u ta i a re  gu ilty  
o f a  c la s s  6 fe lo n y

D e la w a re , H B  6 3 7 ,  C h a p le r  3 3 5  (88)  . fe lo n y , b lo o d  d ona tion

F lo r id a , H 8 1 3 1 3 ,  C h a p  t o r  8 8 - 2 2 0  ( 88)  -  m isd em ean o r 'se x u a l in te rc o u rs e ' (88) • m is d e m e a n o r  
(if p e r s o n  h a s  b e e n  in fo rm e d  o f m o d e s  o f  t ra n sm is s io n ); HD  1 5 1 9  ( 68)  - le lo n y  o f  th o  th ird  d e g re e , 
b lo o d /b o d y  flu id s  d o n a t io n ;

Q e o r g la ,  H B  1 2 0 1 ,  A c t 1 4 4 0  ( f la )  -  fe lo n y  (a fte r  ob ta in ing  k n o w le d g e .o f  in fe c t io n ) kn ow ing  
In te rc o u rs e , d o n a t io n , sh a rin g  s y r in g e s

Id a h o , H B  6 5 3 ,  C h a p t e r  7 0  (8d ) -  p ro h ib its  know ing  o r  w illfu l e x p o s u re ; H 8 4 3 3  (88)  - fe lo n y  
(p ro v id e s  a ffirm a tiv e  d e fe n s e  if s e x u a l activ ity o c c u rre d  b e tw een  c on s en t in g  a d u lts ) ; - fe lo n y , 
k n ow in g  t ra n sm is s io n  o r  tra n sm it w ith  th o  In ten t o f  In lo d io n

/ i l l l n o l e ,  H B  1 6 7 1  ( 5 9 )  -  c ia s a  2 h lo n y  fo r  c rim ina l t ra ru m le s io n  =  In llm aU  c on ta c t; b lo o d , s e m e n , 
t ls a u e  o t o rg a n  d o n a t io n ; « *4 , e x c h a n g e , e tc . n o tveU riJa  IV  d rug  p a ra p h a r rm ia . P ro v id e s  an  
a ffirm a tfv o  d e fe n s e  ti th o  p e rs o n  e x p o s e d  kn ew  that tho  In fec ted  p e rs o n *  w ae In fc c to d  w ith H IV , 
kn ew  t h d  th o  a c t io n  c o u ld  re su lts  In  H lV  In fe c ted  a n d  c o n c e u lo d  to. th e  a c tk^ i w ith  th a t 
k n o v r io d g a

In d ia n a , 8 B  9 ,  P u b t io  L a w  6 8 - 1 2 3  (88)  • C la s s  C  le lo n y , b lo o d  d o n a t io n .

K a n a e a ,  H B 2 8 4 1  ( 9 2 )  -  C ta se  A m is d e m e a n o r  fo r  ind iv idua ls  w ith a  life  th re a ten in g  c om rn u n lc a - 
bt« d k o a s e  to  k n o w in g ly  e n g a g e  In  u n a ra j In te rc o u rs e  o r  s o d o m y , s e l l o r  d o n a te  b lo o d , s e m e n , 
tb u u o  o r  o th e r  b o d y  f lu id s , o r  s h a re  h y p o d e rm ic  n e e d lo e  w ith in ten t t o  e x p o s e  a n o th e r  t o  the  
d is e a s e , . . ‘  j

Kentucky, FJB 50 (88) - Class C  felony, blood donation (also any health facility, physician or 
health care worker who knowingly lr*n*fa*e« untested blood wb*o there is not an emergency 
dilution U  gulty of Claaa C  felony • • •

H8 425 (SO) - felony for donating organ*, *Mn or other human tissue*; da ta A 
mb demeanor for persona who commit* proatftutlon; class 0  felony for committing prostitution or 
who procures another to commit prostitution by engaging In sexual aaMty In a ma/vter llkety to 
transmit HlV Infactlon.
S o u r c e :  A JD 9  P o lJ o y  C e n te r , In t e rg o v e rn m e n ta l H e a lth  P o l lo y  P r o fe o t , T h o  G e o rg e  
W a s h in g to n  U n iv e r s i t y , J u n e  1 9 3 3 .

A D D I T T I 0 N A L  I N F O R M A T I O N  
P E N A L T I E S  i 'N  O T H E R

I S O N :U O d d



K N O W IN G  E X P O S U R E /T R A N S M IS S IO N  
PA G E  2

S B  2 4 4  ( 9 2 )  • M a k e s  it a  fe lo n y  fo r  a n y  pu rson  to com m it, o ffe r , o r  a g re e  to com m it 
p ros titu tion  b y  e n g a g in g  in  s t rx u o l ac tiv ity  w h e n  h e  o r  ahe  kn ew  o r  h a d  b een  in fo rm ed  that h e  o r  
she  c o u ld  p o s s ib le  t ra n sm it th e  v iru s  th ro u g h  se x u a i activity.

L o u is ia n a , HQ  1 7 2 6 ,  A c t 6 6 3  ( 8 7 )  • fm a  o f  n o t  m o re  than $ 5 ,0 0 0 , im p risonm en t with o r  w ith ou t 
hand la b o r  fo r  n o t m o r e  th a n  10 y e a ro  's e x u a l c o n ta cT  whhout kne ring c on sen t o f  o th e r p em o n

M a ry la n d , S B  7 1  s ,  C h a p t e r  7 0 5  ( 6 9 )  -  m is d e m e a n o r  (m ay not know ing ly  tra n s fe r o r a ttem p t to  
t ran s fe r )

^ / £ h c h lg a n , H B  5 0 2 6 ,  P u b l ic  A c t 4 9 0  ( 8 5 )  -  fe lo n y , sexua l p ene tra tion  (if they d o  n o t in fo rm  o th e r  
p a rs o n  o f  th e  p re s e n c e  o f  d is e a s e )  ’ ;

M ls a lo a lp p l,  H B 5 1 5 ,  o h a p la r S S 7  ( 66 )  - k n o w in g ly a n d  willfu lly v io la t in g h e a lth d o p a rtm an l o rd e rs

M :* « o u r l ,  H B  1 1 5 1  a n d  1 0 4 4  (88)  • C la s s  0  fe lo n y , d ona tion  o l b lo o d , o rg an , sp e rm , tis su e ; 
s e x u a l c o n u e l

N e v a d a , A B  5 5 0 ,  C h a p lo r  7 6 2  ( 6 7 )  - P ro v id e r ; that an y  p e rson  w h o  p rac tices p rostitu tion  a fte r  
ta s t in g  p o s it iv e  fo r H IV  is g u ilty  o f  a  fe lo n y  a n d  will bu  im prisoned  In the  s ta le  p rison  fo r  n o t le s s  
th an  1 y e a r , n o t m o ro  th an  2 6  y o a r s  a n d / o r  tinod  up to $ 1 0 ,0 0 0 . An ow ne r o f  a h o u s e  o l  
p ro s t itu t io n  w h o  c o n t in u e s  to  e m p lo y  H lV *  p ro s titu te#  Is liab le  lo r  a n y  d am ag e s  c a u s e d  by  H IV  
e x p o s u re  a s  a  re su lt  o f  th e  e m p lo y m e n t ; S B  7 3  ( 6 9 )  - su b je c t to con fin em en t b y  c o u rt o rd e r  e s  
w e ll a n  o th e r  p e n a lt ie s  (w h ic h  a r e  n o t  s p e c i f ie d ) !

O h io , H B  6 7 1  ( 66)  - fe lo n y  o f  th o  3 rd . d e g re o , s o i l o r  d on a te  b lo o d  p la sm a , b lo o d  p ro d u c t

O k la h o m a , H 3  1 7 0 8  ( 86)  - fe lo n y  (w ith  In ten t to  in fec t); H B  1 0 1 2  ( 9 1 )  -  fe lo n y  p u n ish a b le  b y  a  
m ax im u m  o f  3  y e a r*  o f  Im p r r jo n ro e n t  fo r  k n ow in g ly  engag ing  with In ten t to  In fect In c o n d u c t 
r e a s o n a b ly  lik e ly  t o  r e s u lt  in  t ru n a fo r o f  b lo o d  o r  b o d fy  flu ids in fo th o  b lo o d s tre am  o f  th ro u g h  th e  
sk in  o r  o th o r  m e m b ra n e s  o f  a  p o r s o n  e x o c p t  d u rin g  in u te ro  trsn sm tesion ."

I ^ / S o t r t h  C a r o l in a ,  H B  2 8 0 7 ,  R a m i f ic a t io n  5 4 7  ( 88)  -s a le , d on a tion , e x c h an g e  o f b lo o d  p ro d u c ts ; 
'e x p o s in g  a n o th e r  p e r s o n  t o  H IV  w ith ou t fir s t  In fo rm ing*: S B  1 1 4 5  ( 9 0 )  • fe lo n y  (u p o n  c on v ic tio n  
m u d  b e  fin e d  n o t m o ro  th a n  $ 5 , 0 0 0  o r  im p r is o n e d  fo r n o r m o re  than  1 0  yeans) fo r e n g a g in g  w ith 
o r  w ith ou t c o n s e n t in s e x u a l In te rc o u r s e  (v a g in a l, a n a l o r  oraJ) w khou t t in t In fo rm ing  In p ro s titu tion , 
setting  o r  d o n a tin g  b lo o d  o r  o t h e r  b o d y  f lu id s  o r  sha ring  n e ed le s

T e n rv e a e a a , H B  4 6 1 ,  C h a p t e r  2 8 1  ( 9 1 )  -  c la s s  C  fd o r iy  fo r  com m itting  p rostitu tion  w h e n  a  
p e r s o n s  k n ow s  th a t h e  o r  s h o  h  H 1V +  ;

T e x a s ,  S B  9 6 9  ( a s )  • fe lo n y  f o r  'e n g a g in g  In c o n d u c t like ly  t o  t ra n s fe r1 •

L ftah , H B  2 4  ( 9 3 )  -  M a n d a te s  H IV  tearing for p e r s o n s  conv ic ted  o f  p rostitu tion  or p a tron iz in g  o r  
s e x u s lly  so lic itin g  a  p ro s t itu te . P ro v id e s  e n h a n c e d  pena ltie s  (3 rd . d e g re e  fe io n y ) U th o s e  
In d iv id u a ls  la s t  p o s it iv e  f o r  H lV . k n o w  th e ir  te a t  re su lts  an d  h a w  rec e iv e d  written p e r s o n a l n o t lc o  

. o f  th e ir p o s it iv e  fe e t ro e u h a  f r o m  a  law  e n fo rc e m e n t  ag en cy . {

V irg in ia , H 0 1 9 7 4  (88)  -  c la s s  0 fe lo n y , d o n a t in g  o r  se llin g  b lo o d , b o d y  flu id s , o rg an a  o r  t is s u e *

. W a s h in g to n ; S B  0 2 2 1 ,  C h a p .to r  2 0 6  ( 0 6 )  - a s s a u lt  in tho s e c o n d  d e g re e  fo r  a  p e rs o n  w h o  h a s  
e x p o s e d  o r  tm rw n itto d  H IV  to  o n o th e r  p e r s o n  w ith  Intent to  In flict b o d ily  harm

TOTAL - 26 STATE3



Man pleads guilty to HIV transmission

B y  J e n n ife r  L ib e r t o  
Daily Staff Writer

The Chicago man charged w ith  c rim ina l transm ission o f  HTV a fte r an alleged sexual assault at E lde r H a ll last 
October pleaded g u ilty  at a hearing at C irc u it Court in  Skok ie yesterday.
A n thony M . C arr o f  the 5200 b lock  o f  South Federal S treet in  Chicago was sentenced to 48 months p roba tion 
on the cond ition  tha t he serve i t  in  a hospita l, said p rosecu to r Cathy C raw ley o f  the State's A tto rney O ffice . 
Carr now  has fu ll- b low n  ADDS.
" I'm  not rea lly  b itte r about his l ig h t sentence because he's dy ing ," the v ic t im  said. "A t th is p o in t there is 
no th ing else I  can do."
The v ic tim 's a tto rney to ld  h im  C arr has o n ly  s ix  to e igh t months to live.
Carr was arrested on the m o rn ing  o f  Oct. 4 a fte r a f ig h t broke ou t at E lde r H a ll, 2400 Sheridan Road, 
according to U n iv e rs ity  P o lice  reports. Carr had engaged in  "in tim a te  con tact" w ith  a Northwestern ju n io r, 
po lice said.
Carr cou ld have served seven years in  p rison fo r c rim in a l transm ission o f  HTV, w h ich  is a Class 2 fe lo n y  in 
Illin o is .
A t the hearing, the p u b lic  defender asked fo r a conference to discuss the sentence Carr w ou ld  rece ive i f  he 
were to plead g u ilty , C raw ley sa id  C arr chose to accept the re la tive ly  l ig h t sentence. There was no 
plea-bargaining.
The v ic tim , who has dropped o u t o f  NU , was present at the hearing, C raw ley said. H e waived his r ig h t to g ive 
a "v ic tim  o f  v io le n t c rim e im pac t" statement before C arr was sentenced. The statement, in  w h ich v ic tim s te ll 
how crimes have a ffec ted the ir lives, is g iven a fte r the sentencing so i t  w i l l  not in fluence the severity o f  a 
judge 's sentence.
"No matter what I  w ou ld  have said, the judge had a lready made his decis ion," the v ic t im  said. " I t w ou ld  have 
on ly  caused more pa in and em barrassm ent.".
The v ic tim  con tinues to test negative fo r  H IV , and h is last test is la te r th is week. H e has not yet showed any 
signs o f A ID S , w h ic h  can often takes years to fu lly  develop.
" I get so nervous w hen I  get a sore throat o r a cough," he said. "So far, i t  has always, turned ou t to be a co ld."

I ll in o is  is one o f  27 states w ith  a law  against k n ow in g ly  transm itting  H IV . The law  went in to  e ffec t in  
September 1989.
Carr may be the f i r s t person in  I l l in o is  to be sentenced by th is new law , said A lla n  Robinson, a Northwestern 
c rim ina l law  professor.
"It's a p re tty  tough case to sentence," Rob inson said. "Nobody's th r ille d  to sentence someone w ho is d y in g  
already."
Robinson said the sentence had p robab ly been discussed fo r some time, since the defendant d id  not bargain fo r 
a reduced p roba tion sentence and changed his plea ffom  innocent to g u ilty  so qu ick ly .
The v ic tim  said he wants to return to school, but he m ay not be able to u n til next fa ll because o f  financ ia l 
problems and a death in  the fam ily .
"I'm  a litt le  nervous to come back," the v ic t im  said. " I rea lly  hope no one looks at me d iffe ren tly , but i f  they 
do, then they're no t m y rea l friends."
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TALE OF REVENGE STIRS AIDS FUROR
’ Woman Claims She's Trying 

to Infect Men, Prompting 
a Surge of Concern

IfWUlia r>-N»r»» llmra
DALLAS. Sept. 29 — In * chilling 

radio Iniervlew on Scpl. 4. a woman 
• htr said she had AIDS lold how she 
was Irymg lo spread ihe vlruj out ol 
revenge on ihe mon who had Infccied 
her. •' ,

whether ihe woman, who calls her- 
sell C. J. but has Kepi her identity se­
cret. Is leUmgJhe truth Is a subject or 
debate. Bui her assertion has sent a 
shock wave through Ihls diy.

Attendance has swelled al AIDS edu­
cation seminars, talk shows arc Inun­
dated with concerned callers and 
health clinics arc seeing a lurge Iq 
requests (or AIDS virus testing.

The luror began wnh a letter, pub­
lished in ihe September Issue ol Ebony a«r*i-fiit»wi*.,*»iw • ii,-. .
magirlne. Irom someone who wroie In an on-the-air 'nlcrview last month, a woman told Willis Johnson a 
that since contracting the AIDS virus Dallas radio i-erronallty. that alte ha. A IDS and la methodically Irvine

hl^ , ^ d y C°pTkU:TuP 10 lhc —  °U1 °f ™ "> “  wh°cuous,
nightclub*. " I  fee) If I have lo d«c of n 
horrible ducasc I wont go •tone." the 
letter i«id. ll *as signed, "C  J.. Dallas. 
Texas." Ebony's managing editor, 
Mans J. Massaquot, said that although 
the letter was not verified ll was print* 
cd as a warning to readers.

A Prevlouj Letter
Willis Johnson, a talk show host al 

radio station KKDA here, said the tel* 
ter quickly provoked a storm of calls to 
h'l program. He Issued a plea 10 the 
wrner to call him. and oo Aug. 31, he 
jjid, a female caller Identified herself 
off the .air as C. J. and agreed lo (he 
Sept. 4 cxi-alr Iniervlew.

Gul Mr. Johnson said In an Interview 
cn Thursday that he was ccrtoln ll was 
not his ftrsi contact with the woman.

"I got the exact same letter thai was 
In Ebony about l*»o years ago." said 
Mr. Johnson, who Is 37 ycors old and 
has been with KKDA for IJ vears.

Shortly alter he received the ftrsi 
letter, he said, a black, "very bcoullful, 
hghl-skinncd woman, about J-fooi*5 
and 130 pounds," upproaehed him ai n 
nightelub’Tnd Introduced herself os 
C. J. "She *»as obviously eaten up with 
anger." Mr. Johnson said, " I  never told 
anyone about the Incident, but when 
she called Aug. 31, she reminded me of 
that earlier meeting. So I know u is the 
same woman."

Shaking quietly In ihe radio Inter* 
view, the woman told of frcauenilng 

nearby Fori

A  h o ax , p e rh a p s , 
b u t it h as  s ta r te d  
h ea lth y  d eb a tes .

nightclubs In Dallas and nearby 
Worth, of meeting men, some of Ihcm
married, and having unprotected sex 
with them In "revenge."

The woman, who said dve Initials 
C  J. are not her own, said she fell no 
remorse. *!l blame It on men, period,"

she said, adding. "I'm  doing it to all the 
men because it *as a man thul gave II 
to me."

During the Interview. Mr„*Johnson 
repeatedly urged the woman 10 seek 
counseling. She-continues tu cull him. 
he said Thursday. Once sne lold him 
she contracted the AIDS virus from a 
white bisexual man. he said. Ife soid he 
arranged for her ta talk with ■ mints, 
icr, but "I don't ih:nk have made a 
lul of headway wttb her."

Sonic penn1** whn call Mr. Johnson 
argue ih.it C. J.’a altiry is a hu.ii.

Charles O'Neal, publisher of The 
Dallas I'sammer, a weekly newspaper 
whose rendrrship is largrly black, .said 
that thuugh oo one can l<  sure whether 
It is ii hoax he bchcvcs ihm the story 
has sltrrrd lmcnv< public discussion 
among blacks Mbuul heterosexual 
AIDS transmission. " I  am certain, 
there is >umc cuinmuniiywiJe ronsier*' 
nation that C. J. Is one uf it number of 
people who arc out there wreaking 
havoc wtt  ̂ this discov." hr said.

Health officials soid the number of 
hcicrosexuol men seeking Information 
about AIDS has greatly increased In 
recent weeks In Dallas County.

"In the past, people seemed to be a 
lot more judgmental about people who 
get ihls disease," said Phillip Mathews, 
director of minority services at the

AIDS Inicrfjlth Network. "Now they 
,»re shuwing serious concern because it 
cmild hn very close to home. C. J. could 
i>c a blessing, in o sad son of way."

At R. J.'i on the Lake, a fashionable 
diMU on Dallas's nurihwcst side, he 
manager. Jerry Sanders, said busi ts 
was as brisk us ever bui "people’s 
niniudcs ol*out high ruk brhuvior have 
rh.inged cnormoudy, thanks to C. J."

Drop In Promiscuity

Many of those at the hac agreed. "If  
wh.it this woman says is true, we arc 
talking afoul a form of genocide," said 
l.evl Peterson 3d. a 32-ycar-old ac* 
fuuni.mt. “ It is serial killing. Out true 
ur not. promiscuity hits dc<lcvaicd, 
hclicve me."

Coincidentally, the Dallas City Coun­
cil voted Wednesday to ullul SII&.6J0 
lur AIDS education und assistance pro- 
grn* v Although (he Council budgeted 
J IU<,'XX) fur similar p/ugrams In the 
VJ'JI fi*rnl year. Ils nrw budget ortgl* 
n.tlly provided no AIDS muney; some 
was added after pressure from advo­
cates fur people wnh AIDS. Dallas 
rnaks 12th nationally In cities with 
AIDS, wim 3.300 eases recorded as of 
Sept. I.

Under Texas law. knowingly trying 
to transmit the AIDS virus is a third- 
degree felony, punishable by up lo 10 
years In prison and a U.000 fine. A 
spokesman for the Dallas Police De­
partment, Edward Spencer, said the 
department is aware of C. J.‘s claims 
hut Is not investigating them because 
no one has filed a complaint.

•• •
M a n y S e n s e P o h

By ROBERT REINHOLDjvV?!'Vvft.ti.T*.*r.Vw%lMw. 1 -.‘M
LOS ANGELES, SepL M —  In vcte- 

Ing • bill Intended to protect homosex. 
uali against Job discrimination, Gov. 
Hcic Wilson said Sunday that he was 
trying lo prolpct California businesses 
from added costs, rather than playing 
electoral politics..

Out ihe consensus today among both 
Republicans and Democrats in Califor­
nia was that ihe veio by Mr. Wilson, a 
moderate Republican who has soughl 
the gay vole In the past, was Indeed a 
polinril act. Many people here behtve 
the Governor soughl 10 proicel himself 
and Ihe man he appointed lo succeed 
him In Ihe United Stales Senile, John 
Seymour, against Ihe wraih ol his own 
parly's conservative wing. •

The veio dealt a sharp blow to (he 
gay rights movement, whose leaders 
angrily vowed loday lo work for Ihe' 
defeat of both Governor Wilson'and 
Scnalor Seymour, There were noisy 
demonstrations by homoseiuals Sun­
day niRhl In West Hollywood and San 
Francisco. There also were protests 
this afternoon al ihe Ronald Reagan 
Slate Building In downtown Los Ange­
les. where ihe siaic police rcporlcd al 
leusi iwo'nrrcsis.

1 fie bill would have made California 
■ he titih siaie, and by far ihelargcsi. io 
add sexual oricniauon lo lews barring 
jnli discrimination on ihe basis ol race, 
national origin, creed and olher catego­
ries. Ihe slates ihn already have Ihls 
provision arc Connceilcul, Hawaii, 
MasSarhuscili and Wisconsin.

Emotional Political Issue
The bill had presented Mr. Wilson 

wnh whai w,s probably the most emo- 
iiunjl political problem he has faced 
since inking office losl January. Hehas 
been fighting a rebellion by his own 
pnriy uvrr his agreement 10 raise siaic 
macs by 57 billion this summer. The 
pay rights bill siirrcd even deeper 
emotions, prompting 115.000 iclcphone 
calls and Idlers 10 the Governor's of­
fice. his aides said, wnh the over* 
whelming majority againsi Ihe bill. 
Slnsilurly, at the Republicans' stale 
convention In Anaheim recently, parly 
delegates voicd overwhelmingly 
against the bill.

II Is no secrcl the Covcmor hat 
serluus prohlcms with a large element 
ul ihr Rcpuhlicon base." laid Steven A, 
Mcrksamcr, is Sacramento lawyer who 
is a leading Republican strategist, 
''Had he signed this bill those problems 
wuuld have goiicn worse, ll was both a 
guud policy and political decision."

Several political expens said ihe de­
cision to veio ihe bill was motivated by 
i»o faciors. Most Immediately, Sena- 
lur Seymour faces a tough primary 
challenge In June from Rcpreseniallve 
William E. Danncmcycr of Orange 
Cuuniy, an outspoken opponent of gay 
rlghn. The Senator was further endon- 
gcrcd by a gaihcrlng move by Ihe 
Traditional Values Coalition, led by (he 
Rev. Louis P. Sheldon of Anaheim, lo 
pul a measure on the tame ballot to
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A I D S  V i c t im  O n  M i s s i o n  
T o  ‘T a k e  A l l  T h e  W o m e n  
. .  . H e  C a n ’ B e f o r e  D y i n g

Police say William Lucas Bark­
er of Oakland is on; a deadly mis­
sion. They say he has tested posi­
tive for the A ID S virus and 
threatened to "take.all the women 
with him that he can" before he 
dies. Barker) who denies the accu­
sation, is in ja il charged with four 
counts of assault with a deadly 
weapon stemming from repeated 
sexual encounters even though he 
knew he was infected.

But authorities fear the 25-year- 
old, who was paroled in March fol­
lowing convictions; on charges of 
second-degree burglary and rob­
bery, may go free and resume his 
grim task i f  the only woman who 
has agreed to testify against him 
backs down for fear of being iden­
tified by the media. The 22-year- 
old Oakland woman is  indicating 
that she is reticent to appear (if) 
her name or picture are going to 
appear in the press,” police officer

d r J

L t  Craig Stewart, .said.
The charges aga inst B a rke r 

stem from  four encounters o f con­
sensual sex w ith  the woman. He could bo charged w ith  n f if th  coun i fo r A lleged ly th ro w in g  

ajiself-infiictcd wound at a cellmate/ police said.
~ "  1 slid “

blood from a,‘!se

Police belidve Barker has had 
sexual relations w ith  several 
women sincejhe allegedly boasted 
while in prj£on that nc would 
"take all the women with him that 
he can” befqrc he dic3 from the 
dea.dy virus!'"! never said that," 
Bar’ cr said/tin a ja il interview 
pub! shed in.Jt-hc Oakland Tribune. 
I lo/e women dearly. There’s no 

way I wouid-come out and do any­
thing to harm them."

He also said ho has been tested for the humiln immunodeficiency 
virus whichvcauscs A IDS, more 
than once ajid the results have 
been inconclusive. Police say he 
was diagnosed w ith  the v irus 
while in custody.

Barker wits arrested A p ril 9 af­
te r a purole.officer received a tip
that Barkeriwas deliberately Lr
ing to infccU women with 
Ctou/nrf aalrv Pnlir-o frnmrt

ly try-
AIDS,

Stewart said/. Police found Barker 
and the wofnan in a motel room. 
She became hysterical when 
officers tofd her Barker had 
AIDS, Stewart said.
-«-------- |r-------------------
>2 Citizen Arrest: A reaident of 
the Mount Pleasant neighborhood 
of WaBhingtbn, D.C. asks for help 
from policc-’aftor area residents 
lied him lo'ja sapling tree during 
u recent outbreak or violence that 
erupted uflcr a police officer shot 
H Hispanic youth, Officer* untied 
the man anfl lot him go free.

f
IJv*

r
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T E X T :
A  b r i e f  h o m o s e x u a l  e n c o u n t e r  i n  T a c oma, W a s h i n g t o n  n e a r l y  t h r e e  y e a r s  a g o  
l e f t  a t r a i l  o f  A I D S - r e l a t e d  c o n t r o v e r s y  t h a t  e n d e d  at t h e  S u p r e m e  C o u r t  
M o n d a y .

T h e  r e s u l t ,  g a y  r i g h t s  a d v o c a t e s  fear, m a y  b e  a r i s e  in c r i m i n a l  laws 
to  p u n i s h  t h o s e  s u f f e r i n g  f r o m  AIDS.

O n  M o n d a y  t h e  c o u r t  r e f u s e d  to h e a r  the c a s e  of N a t h a n i e l  J o h n s o n ,  an 
A i r  F o r c e  s e r g e a n t  w h o  l e a r n e d  in 1987 th a t  h e  w a s  H I V - p o s i t i v e  - a n  A I D S  
i n d i c a t o r  - a n d  r e c e i v e d  c o u n s e l i n g  a t  L a c k l a n d  A i r  F o r c e  B a s e  in Te x a s .  H e  
t h e n  r e t u r n e d  to d u t y  at M c C h o r d  A i r  F o r c e  B a s e  in W a s h i n g t o n .

A c c o r d i n g  to t r i a l  rec o r d s ,  it was t h e r e  t h a t  J o h n s o n  m e t  a 1 7 - y e a r - o l d  
b o y  a n d  r e t u r n e d  t o  h i s  a p a r t m e n t ,  w h e r e  t h e y  h a d  d r i n k s  a n d  sex.

W h e n  t h e  b o y  l a t e r  r e p o r t e d  t h e  incident, J o h n s o n  was c o u r t - m a r t i a l e d  
n o t  o n l y  o n  s o d o m y  c h a r g e s  b u t  - b e c a u s e  h e  was H I V - p o s i t i v e  - o n  an 
a g g r a v a t e d  a s s a u l t  c h a rge.

B e c a u s e  h e  h a d  u n p r o t e c t e d  s e x  w h i l e  k n o w i n g  he m i g h t  b e  c a r r y i n g  a 
p o t e n t i a l l y  f a t a l  v i r u s ,  the g o v e r n m e n t  claimed, i n  e s s e n c e ,  t h a t  he s h o u l d  
b e  in t h e  s a m e  c a t e g o r y  as s o m e o n e  s w i n g i n g  an ax  a t  a n o t h e r .

T h e  g o v e r n m e n t  s a i d  J o h n s o n  k n e w  "he was l i k e l y  to t r a n s m i t  HIV" if h e  
e n g a g e d  in s e x  w i t h o u t  a condom.

J o h n s o n  w a s  c o n v i c t e d  and s e n t e n c e d  to 10 years. He a p p e a l e d ,  c l a i m i n g  
th e  l a w  a n d  A i r  F o r c e  p o l i c y  w e r e  vague.

The high court's action affirms his conviction.

S c s tT e  
• > «*•-/<> *'•
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C a s e s  l i k e  J o h n s o n ' s  a r e  i n c r e a s i n g l y  c o m m o n ,  l e g a l  e x p e r t s  say. in 

r e c e n t  y e a r s ,  A I D S  p a t i e n t s  h a v e  b e e n  p r o s e c u t e d  f o r  b i t i n g ,  s p i t t i n g ,  or 
d o n a t i n g  b l o o d .

M o r e  t h a n  a d o z e n  s t a t e s  h a v e  e n a c t e d  l a w s  s p e c i f i c a l l y  t o  m a k e  
."intentional" A I D S  t r a n s m i s s i o n  a c r i m i n a l  act.

" W h a t  w o u l d  o t h e r w i s e  b e  n o  c r i m e  at  all b e c o m e s  a s e r i o u s  c r i m e , "  s a y s  
P a u l  D i D o n a t o ,  l e g a l  d i r e c t o r  of S a n  F r a n c i s c o - b a s e d  N a t i o n a l  G a y  R i g h t s  
A d v o c a t e s .

O n l y  if i t  c o u l d  b e  p r o v e d  t h a t  s o m e o n e  w e n t  o u t  w i t h  a c l e a r  
i n t e n t  to i n f e c t  s o m e o n e  e l se, s a y s  W i l l i a m  R u b e n s t e i n  of t h e  A m e r i c a n  
C i v i l  L i b e r t i e s  U n i o n ,  c o u l d  c r i m i n a l  l a w s  p o s s i b l y  c o m e  i n t o  p lay.

"AIDS is a h e a l t h  p r o b l e m ,  b e s t  h a n d l e d  b y  t h e  p u b l i c  h e a l t h  
c o m m u n i t y , "  s a y s  R u b e n s t e i n .  " H a n d l i n g  i t  as a c r i m e  is n o t  v e r y  
e f f e c t i v e . "

F O C U S

A  m a i n s t a y  of  U . S .  j u s t i c e  is t h a t  e v e r y  c i t i z e n  h a s  t h e  r i g h t  to  his or  
h e r  d a y  in c o u r t  - a n d  c a n  t a k e  t h a t  i s s u e  "all t h e  w a y  t o  t h e  S u p r e m e  
C o u r t . "  H e r e ' s  a l o o k  a t  o n e  j o u r n e y  to t h e  h i g h  court.

? l o g o b  632
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T E X T  i
A s t a t e  l a w  p r o h i b i t i n g  p e o p l e  w i t h  the A I D S  v i r u s  f r o m  e n g a g i n g  in a n y  

b e h a v i o r  t h a t  c o u l d  s p r e a d  t h e  d i s e a s e  is n o t  u n c o n s t i t u t i o n a l ,  the 
I l l i n o i s  S u p r e m e  C o u r t  r u l e d  T h u r s d a y .

W i t h  t h e  d e c i s i o n ,  p r o s e c u t o r s  n o w  a r e  f r e e  to b r i n g  c r i m i n a l
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c h a r g e s  a g a i n s t  p e o p l e  s u s p e c t e d  of s p r e a d i n g  HIV.

O p p o n e n t s  h a d  a r g u e d  t h a t  the l a w  w a s  so b r o a d  a n d  v a g u e l y  w r i t t e n  
t h a t  a w o m a n  w i t h  t h e  v i r u s  c o u l d  be a r r e s t e d  f o r  b r e a s t f e e d i n g  h e r  b a by. 
B u t  t h e  court, in a terse, t h r e e - p a g e  u n a n i m o u s  o p i n i o n ,  d i s m i s s e d  t h o s e  
a n d  o t h e r  a r g u m e n t s  with, l i t t l e  d i s c u s s i o n .  F u r t h e r ,  i t  s a i d  it w a s  
u n c o n c e r n e d  t h a t  o p p o n e n t s  w e r e  a b l e  t o  c o n j u r e  up  p o s s i b l e  w a y s  t h e  l a w  
m i g h t  o p e n  u p  i n n o c e n t  c o n d u c t  to p o s s i b l e  p r o s e c u t i o n .

" V a g u e n e s s ,  l i k e  b e a u t y ,  m a y  be in the e y e  of t h e  b e h o l d e r , "  w r o t e  
J u s t i c e  J a m e s  H e i p l e .

"We, h o w e v e r ,  r e a d  t h e  s t a t u t e  as b e i n g  s u f f i c i e n t l y  c l e a r  a n d  
e x p l i c i t  so t h a t  a p e r s o n  of o r d i n a r y  i n t e l l i g e n c e  n e e d  n o t  h a v e  t o  g u e s s  
at  its m e a n i n g  o r  a p p l i c a t i o n . "

T h e  d e c i s i o n  r e v e r s e d  t h e  o p i n i o n s  of  t w o  D o w n s t a t e  I l l i n o i s  t r i a l  
j u d g e s ,  w h o  f o u n d  t h e  l a w  u n c o n s t i t u t i o n a l  in s e p a r a t e  c r i m i n a l  cases.

In o n e  o f  t h e  cases, a w o m a n  was c h a r g e d  w i t h  k n o w i n g l y  s p r e a d i n g  
t h e  v i r u s  w h e n  s h e  h a d  s e x  w i t h o u t  t e l l i n g . h e r  p a r t n e r .  In t h e  s e c o n d  case, 
a m a n  w a s  c h a r g e d  w i t h  r a p i n g  a w o m a n  w h e n  h e  k n e w  he w a s  i n f e c t e d  w i t h  t h e  
v i r u s .

T h o s e  c h a r g e s  n o w  w i l l  b e  r e i n s t a t e d ,  s a i d  G e r r y  A r n o l d ,  a s t a f f  
a t t o r n e y  in t h e  s t a t e  a p p e l l a t e  p r o s e c u t o r ' s  o f f i c e  w h o  d e f e n d e d  t h e  l a w  
l a s t  N o v e m b e r  in a r g u m e n t s  b e f o r e  the court.

"The c o u r t  d i d  not s e e m  to h a v e  a n y  t r o u b l e  d e c i d i n g  t h e  i s s u e , " 
A r n o l d  said. " W e ' r e  o b v i o u s l y  g r a t e f u l  t h e  c o u r t  r e a c h e d  t h e  d e c i s i o n  it 
d i d ."

O n l y  a f e w  p e o p l e  h a v e  b e e n  c h a r g e d  u n d e r  t h e  l a w  s i n c e  it was 
p a s s e d  in 1989.

«•»

U n d e r  t h e  lav;, the s t a t e  can b r i n g  f e l o n y  c h a r g e s  a g a i n s t  a n y o n e  
who, k n o w i n g  he  o r  s h e  has HIV, n e v e r t h e l e s s  e n g a g e s  in a c t i v i t i e s  t h a t  
c o u l d  t r a n s m i t  A I D S ,  s u c h  as i n t i m a t e  con t a c t ,  d o n a t i n g  b l o o d  or  s h a r i n g  
d i r t y  n e e d l e s .  T h o s e  c o n v i c t e d  fa c e  3 t o  7 y e a r s  in p r i s o n .

T h e  key i s s u e  in t h e  c o u r t  c h a l l e n g e  w a s  w h e t h e r  t h e  p h r a s e  
" i n t i m a t e  c o n t a c t "  p r o v i d e d  e n o u g h  n o t i c e  for p e o p l e  to k n o w  w h a t  is 
p r o h i b i t e d .

T h e  A m e r i c a n  C i v i l  L i b e r t i e s  Union, w h i c h  h e l p e d  c h a l l e n g e  t h e  l a w  
on  t h e  d e f e n d a n t s '  b e h a l f ,  a r g u e d  it w a s  u n c o n s t i t u t i o n a l l y  v a g u e  b e c a u s e  
it d i d n ' t  c l e a r l y  s t a t e  w h a t  k i n d  of a c t i v i t y  it p r o h i b i t e d .
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A  s t a t e  l a w  p r o h i b i t i n g  p e o p l e  w i t h  the A I D S  v i r u s  f r o m  e n g a g i n g  in a n y  
b e h a v i o r  t h a t  c o u l d  s p r e a d  t h e  d i s e a s e  is n o t  u n c o n s t i t u t i o n a l ,  the 
I l l i n o i s  S u p r e m e  C o u r t  r u l e d  T h u r s d a y .

W i t h  t h e  d e c i s i o n ,  p r o s e c u t o r s  n o w  a r e  f r e e  to b r i n g  c r i m i n a l  
c h a r g e s  a g a i n s t  p e o p l e  s u s p e c t e d  of  s p r e a d i n g  HIV.

O p p o n e n t s  h a d  a r g u e d  t h a t  t h e  l a w  was so b r o a d  a n d  v a g u e l y  w r i t t e n  
t h a t  a w o m a n  w i t h  t h e  v i r u s  c o u l d  b e  a r r e s t e d  f o r  b r e a s t f e e d i n g  h e r  baby. 
B u t  t h e  c o u r t ,  in a t e r s e ,  t h r e e - p a g e  u n a n i m o u s  o p i n i o n ,  d i s m i s s e d  t h o s e  
a n d  o t h e r  a r g u m e n t s  w i t h  l i t t l e  d i s c u s s i o n .  F u r t h e r ,  it s a i d  i t  was 
u n c o n c e r n e d  t h a t  o p p o n e n t s  w e r e  a b l e  t o  c o n j u r e  u p  p o s s i b l e  w a y s  t h e  l a w  
m i g h t  o p e n  u p  i n n o c e n t  c o n d u c t  t o  p o s s i b l e  p r o s e c u t i o n .

" V a g u e n e s s ,  l i k e  b e a u t y ,  m a y  b e  i n  the e y e  of t h e  b e h o l d e r , "  w r o t e  
J u s t i c e  J a m e s  H e i p l e .

"We, h o w e v e r ,  r e a d  t h e  s t a t u t e  as b e i n g  s u f f i c i e n t l y  c l e a r  a n d  
e x p l i c i t  so t h a t  a p e r s o n  o f  o r d i n a r y  i n t e l l i g e n c e  n e e d  n o t  -we to g u e s s  
a t  its m e a n i n g  o r  a p p l i c a t i o n . "

T h e  d e c i s i o n  r e v e r s e d  t h e  o p i n i o n s  of t w o  D o w n s t a t e  I l l i n o i s  t r i a l  
judges, w h o  f o u n d  t h e  l a w  u n c o n s t i t u t i o n a l  in s e p a r a t e  c r i m i n a l  cases.

In o n e  o f  t h e  cas e s ,  a w o m a n  w a s  c h a r g e d  w i t h  k n o w i n g l y  s p r e a d i n g  
t h e  v i r u s  w h e n  s h e  h a d  s e x  w i t h o u t  t e l l i n g  h e r  p a r t n e r .  In t h e  s e c o n d  case, 
a m a n  w a s  c h a r g e d  w i t h  r a p i n g  a w c m a n  w h e n  h e  k n e w  h e  was i n f e c t e d  w i t h  the 
v i r u s .

T h o s e  c h a r g e s  n o w  w i l l  b e  r e i n s t a t e d ,  s a i d  G e r r y  A r n o l d ,  a s t a f f  
a t t o r n e y  in t h e  s t a t e  a p p e l l a t e  p r o s e c u t o r ' s  o f f i c e  w h o  d e f e n d e d  t h e  law 
l a s t  N o v e m b e r  in a r g u m e n t s  b e f o r e  t h e  court.

"T h e  c o u r t  d i d  n o t  s e e m  t o  h a v e  a n y  t r o u b l e  d e c i d i n g  t h e  issu e , "  
A r n o l d  said. " W e ' r e  o b v i o u s l y  g r a t e f u l  t h e  c o u r t  r e a c h e d  t h e  d e c i s i o n  it 
d i d . "

O n l y  a f e w  p e o p l e  h a v e  b e e n  c h a r g e d  u n d e r  t h e  l a w  s i n c e  it w a s  
p a s s e d  in 1989.

U n d e r  t h e  law, t h e  s t a t e  c a n  b r i n g  f e l o n y  c h a r g e s  a g a i n s t  a n y o n e  
w h o , k n o w i n g  he  o r  s h e  has HIV, n e v e r t h e l e s s  e n g a g e s  xn a c t i v i t i e s  t h a t  
c o u l d  t r a n s m i t  A I D S ,  s u c h  as i n t i m a t e  co n t a c t ,  d o n a t i n g  b l o o d  o r  s h a r i n g  
d i r t y  n e e d l e s .  T h o s e  c o n v i c t e d  f a c e  3 to  7 y e a r s  in p r i s o n .

T h e  k e y  i s s u e  in  t h e  c o u r t  c h a l l e n g e  was w h e t h e r  t h e  p h r a s e  
" i n t i m a t e  c o n t a c t "  p r o v i d e d  e n o u g h  n o t i c e  for p e o p l e  to k n o w  w h a t  is 
p r o h i b i t e d .

T h e  A m e r i c a n  C i v i l  L i b e r t i e s  U n i o n ,  w h i c h  h e l p e d  c h a l l e n g e  t h e  l a w  
o n  t h e  d e f e n d a n t s '  b e h a l f ,  a r g u e d  it w a s  u n c o n s t i t u t i o n a l l y  v a g u e  b e c a u s e  
it d i d n ' t  c l e a r l y  s t a t e  w h a t  k i n d  o f  a c t i v i t y  it p r o h i b i t e d .

C o p y r i g h t  C h i c a g o  T r i b u n e  1994
? l o g o f f

1 OmarS'5 1 9 : 4 1 : 4 7  U s e r 0 0 2 9 0 8  S e s s i o n  D 6 0 0 . 3  
$ 3 . 0 0  0 . 0 5 0  Hrs F i l e 6 3 2

$ 1 . 3 0  2 T y p e ( s )  in F o r m a t  7
$ 1 . 3 0  2 T y p e s
$ 2 . 0 0  V i e w  F e e  

$ 6 . 3 0  E s t i m a t e d  c o s t  F i l e 6 3 2  
$ 0 . 5 7  T Y M N E T
$ 6 . 8 7  E s t i m a t e d  c o s t  t h i s  s e a r c h  

$ 1 0 . 9 6  E s t i m a t e d  t o t a l  s e s s i o n  c o s t  0.091 Hrs.
Logoff: l e v e l  3 8 . 0 3 . 0 1  D 1 9 : 4 1 : 4 7



1 0 m a r 9 5  1 9 : 4 5 : 0 5  U s e r 0 0 2 9 0 8  S e s s i o n  D 6 0 1 . 1  
$ 0 . 0 0  0 . 0 0 9  Hrs F i l e H o m e B a s e

$ 0 .00 E s t i m a t e d  c o s t  F i l e H o m e B a s e  
$ 0 . 1 0  T Y M N E T
$ 0 .10 E s t i m a t e d  c o s t  t h i s  se a r c h
$ 0 . 1 0  E s t i m a t e d  t o t a l  s e s s i o n  c o s t  0 . 0 0 9  Hrs.

F i l e  6 3 2 : C h i c a g o  T r i b u n e  1 9 8 5 - 1 9 9 5 / M a r  10 
(c) 1995 C h i c a g o  T r i b u n e

Set I t e m s  D e s c r i p t i o n

?s ( e d g a r ( )d e f e n d s ()c l e m e n c y ) / t i  
1 1 4 6  E D G A R / T I  
650 D E F E N D S / T I  
58 C L E M E N C Y / T I  

SI 1 (E D G A R ()D E F E N D S ()C L E M E N C Y ) / T I
?t s l / 7 / 1

1 / 7 / 1
D I A L O G ( R ) F i l e  632 .-Chicago T r i b u n e
(c) 1995 C h i c a g o  T r i b u n e .  A l l  rts. r e s e r v .

0 1 9 3 8 8 7 8
E d g a r  d e f e n d s  c l e m e n c y  c h o i c e  f o r  r e - a r r e s t e d  A I D S  s u f f e r e r  
C h i c a g o  T r i b u n e  (CT) - F R I D A Y  F e b r u a r y  7, 1992 
By: R i c k  P e a r s o n ,  C h i c a g o  T r i b u n e
E d i t i o n :  N O R T H  S P O R T S  F I N A L  S e c t ’on: C H I C A G O L A N D  P age: 2
W o r d  Count: 288

T E X T  :
S P R I N G F I E L D  - Gov. J i m  E d g a r  said T h u r s d a y  he  s t i l l  b e l i e v e s  he m a d e  

t h e  r i g h t  d e c i s i o n  in g r a n t i n g  c l e m e n c y  last O c t o b e r  to an A I D S - i n f e c t e d  
R o c k f o r d  wom a n ,  d e s p i t e  h e r  a r r e s t  th i s  w e e k  o n  c h a r g e s  of  c r i m i n a l  
t r a n s m i s s i o n  o f  t h e  d e a d l y  v i r u s  and p r o s t i t u t i o n .

T r a c y  E i c h m a n ,  34, was a r r e s t e d  b y  R o c k f o r d  p o l i c e  o n  T u e s d a y  a f t e r  
o f f e r i n g  to p e r f o r m  s e x u a l  acts for a p o l i c e  o f f i c e r  f o r  $20, a u t h o r i t i e s  
said. She w a s  b e i n g  h e l d  in the W i n n e b a g o  C o u n t y  J a i l  o n  $ 2 5 , 0 0 0  b o nd, 
s h e r i f f ' s  o f f i c i a l s  said.

S he f a c e s  o n e  t o  t h r e e  y e a r s  in p r i s o n  if c o n v i c t e d  o n  t h e  n e w  c h a r g e s ,  
o f f i c i a l s  said.

In F e b r u a r y  1991, E i c h m a n  w a s  s e n t e n c e d  t o  3 y e a r s  in p r i s o n  a f t e r  
b e i n g  c o n v i c t e d  o f  c r i m i n a l  t r a n s m i s s i o n  of t h e  A I D S - c a u s i n g  H I V  v i r u s .

E d g a r  i n i t i a l l y  r e j e c t e d  r e q u e s t s  t h a t  he a p p r o v e  c l e m e n c y  f o r  E i c h m a n ,  
e v e n  as h e r  h e a l t h  d e t e r i o r a t e d .

B u t  as E i c h m a n ' s  c o n d i t i o n  g r e w  v/orse, a n d  in t h e  b e l i e f  t h a t  s h e  w o u l d  
s o o n  die, t h e  g o v e r n o r  a g r e e d  t o  g r a n t  p l e a s  f o r  c l e m e n c y  f r o m  h e r  f a m i l y  
a n d  f r o m  m e m b e r s  o f  t h e  F i r s t  E v a n g e l i c a l  F r e e  C h u r c h  of  R o c k f o r d .

E d g a r  s a i d  t h a t  d e s p i t e  E i c h n u n ' s  arrest, he t h o u g h t  t h e  p r o c e d u r e s  his 
a d m i n i s t r a t i o n  u s e d  in g r a n t i n g  c l e m e n c y  w e r e  c o r r e c t .

"Why she m a d e  a m i r a c u l o u s  r e c w e r y  is b e y o n d  m e , "  E d g a r  said. "I d o n ' t  
c l a i m  to be a m e d i c a l  expe r t .  T h e  ledical e x p e r t s  w e  h a d  t o . d e a l  w i t h  
i n d i c a t e d  to us t h a t  s h e  was b e d r i d d e n  a n d  n e a r  de a t h .

"I t h o u g h t  f r o m  a h u m a n e  p o i n t  of v i e w  t h a t  it w a s  the r i g h t  t h i n g  to 
d o  a n d  I s t i l l  do  t h i n k  I m a d e  t h e  r i g h t  d e c i s i o n , "  he said. "I s u s p e c t  in 
t h e  f u t u r e  t h a t  w e ' l l  p r o b a b l y  p u t  s o m e  p r o v i s i o n s  in t h e  c l e m e n c y  so in 
c a s e  the p e r s o n  d o e s  im p r o v e ,  th a t  w e  k n o w  th a t  t h e y  a r e  n o t  g o i n g  to b e  a



t h r e a t  t o  s o c i e t y .  C o p y r i g h t  (c) 1992/ C h i c a g o  T r i b u n e

T l o g o f f  . „
10 m a r 9 5  1 9 : 4 6 : 1 4  U s e r 0 0 2 9 0 8  S e s s i o n  D 6 0 1 . 2  

$ 1 . 9 8  0 . 0 3 3  Hrs F i l e 6 3 2
$ 0 . 6 5  1 T y p e ( s )  i n  F o r m a t  7

$ 0 . 6 5  1 T y p e s
$ 1 . 0 0  V i e w  F e e  

$ 3 . 6 3  E s t i m a t e d  c o s t  F i l e 6 3 2  
$ 0 . 3 8  T Y M N L T
$ 4 . 0 1  E s t i m a t e d  c o s t  t h i s  s e a r c h  
$ 4 . 1 1  E s t i m a t e d  t o t a l  s e s s i o n  c o s t  0 . 0 4 2  Hrs. 

L o g o f f :  l e v e l  3 8 . 0 3 . 0 1  D 1 9 : 4 6 : 1 4
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LaGena lookab ill G reene, shown in a 
January 1995 photo, is now dying o l AIDS. 
Sne was me liancee o l race car driver Tim 
Richmond, who died o f the disease in 
August 1989 and left behind a haunting 
legacy o f dying women.
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following him to 
the^gr'ave.
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By KEN RODRIGUEZ 
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l?pa pfi£cjtf5e.of RtcbmSoq^eatfrih August I989 LaCe.-.a 
jĵ illjjj-eeneyRich'rabrtdlsTorraer fiancee now cSvn-.a at '.I.'a 
?h*rlorr§.̂ \:GV'rcceived,more than two doten calls.
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« '̂Frptinlfoie-caJls alone —  only counting the one> it uni 
Cha'rlottê —  f'could have started s support group ol women 
fjyipsed to HIV from 'I'tm," said Greene. 35. "There w .-.a Jv 
'‘‘■lut'aOHn-'that.suppori group.They told me they were exposed, 

>.(h'ey.had-had sex wilhvTira and they were worried." 
ĉtioiond'slnlecuous-dis^sejspecialist, Dn-Xjnvid Dodson, can 
y  guess when his late'parte’l might have.beconje’ltjfected. ..
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►  R I C H M O N D :  W o m e n  f o l l o w  o e a a  
r a c e  c a r  d r i v e r  t o  t h e  g r a v e

Florida State. LaGena dated Danny for a 
while, broke up, then returned to 
Charlotte. Once home, she resumed her 
relationship with Richmond, a former 
football star himself at now-closed Miami 
Military Academy.
Tim's father, Al, does not believe that 

his late son infected LaGena Greene. “I 
don't think there is anythin; to it," said 
Al. who lost his wife, Evelyn, to cancer 
after Tim's death. “I don't remember 
her."

LaGena says she and Al spoke on the 
phone many times. "LaGena,” she 
recalled AI telling her, "Tim says you’re 
the keeper. The first time he said that, 1 
asked what be meant. He said, ‘You’re the 
one Tim wants to marry.*"
Jackie Lookabill, Greene's mother, also 

remembers-Ai Richmond. "On Sept. 10, 
1986,'I brought m y  daughter to Charlotte 
Municipal Airport," Jackie said. "And 
Evelyn and Al Richmond brought Tim. We 
chatted Inside the lobby. Tim and LaGena 
were on the way to Maryland for Tim to 
have a press conference with U S A  
Today." ,

After the news conference, Richmond 
asked Greene to fly with him to New 
York for dinner, hinting he wanted to 
discuss something special.

Richmond rented a hotel suite, saying 
he wanted to freshen up. Moments after 
they arrived, a bellman delivered pink 
roses. Outside the window, Central Park 
in resplendent autumn colon. Inside the 
room, a man promising to be a devoted 
husband,and father.

Richmond proposed, LaGena accepted. 
They consummated their relationship.

"I believed that by giving myself to 
Tim physically, our unioo marked the 
beginning of a lifetime of mutual 
commitment," she said. “We never made 
love again. N o w  I see that day as F end 
of m y  life as I had known it.”

to get tested, even though AIDS was 
known as a gay man's disease. The test 
came back negative. But I had only been 
exposed 11 weeks earlier. What doctors 
know now that they didn't know then is 
there can be a window of three to six 
months io which a person can be infected 
with HIV and test negative."
Nine months after the test, a sports 

writer called. He said Richmond was in 
the hospital and wondered if LaGena 
could confirm that Richmond had AIDS.

"I ODly said wbat a great race driver he 
was and 1 could oot confirm any rumor." 
she said. "But I went and got tested 
again. This time, I was positive."
LaGena suffered privately for eight 

years until Jemsek, her doctor, persuaded 
her to speak at a Charlotte AIDS seminar. 
The only other woman to publicly say an 
American sports hero Infected her Is 
Waymer Moore. She sued Magic Johnson 
for $2.2 million, claiming be had infected 
her with HP/ in 1990. The case has been 
settled out of iourt.

After a failed suicide attempt, LaGena 
went to church with Danny Greene. At 
the altar, she repented for the sin of 
premarital sex and rededicated her life to 
Jesus Christ.
Two years later, Danny proposed, 

knowing be and LaGena would never 
have children. They were married on 
Valentine's Day 1990.

•WHY NOW?'
The odds of a woman contracting HTV 

from a single sexuai encounter with an 
infected men are limited. But the chances 
Increase when the man is in the late 
stages of the disease.

Richmond, by bis own doctor's 
estimate, may have been carrying the 
virus for eight years when he had sex 
with LaGena. Jemsek, her 
infectious-disease specialist, says he 
believes his patient's account.

"Because of the timing of her sexual 
encounter and the subsequent 
development of medical problems, it all 
makes perfect sensu," Jemsek said.

A  former friend of Richmond, who did 
not want ta be identified, confirms that 
LaGena was with Richmond that day in 
the hotel suite. The woman told The 
Miami Herald she called Richmond's room 
and LaGena answered.
After leaving N e w  York. LaGena and 

Richmond remained in touch by 
telephone. "Tim wanted to spend 
Thanksgiving with “>* Los Angeles,,',' 
she said. “We made plans, he didn't show 
up, and he didn’t call for the next two 
years and four months."
A  sports agent called LaGena, wanting 

to know about whispers that Richmond 
had AIDS. A  vicious rumor, she said. No 
way lt could be truer1 ■

"After hanging up with the sports 
agent, my  mind began to swirl with 
memories of Tim's proposal," she said. "I 
pictured Tim's face and his eyes, which 
were filled with tears saying, 'Why now? 
Why are you saying yes now? Why not 
earlier?' I became concerned that I needed

ARE THERE OTHERS7
LaGena wanted an apology from 

Richmond after learning she had been 
infected, in March 1989. Richmond began 
calling. "But it wasn't to apologize and it 
wasn't to admit he had AIDS," she said. 
"He denied for the oext four months that 
he had AIDS."
The Richmond family also denied the 

illness.
"Then, in what turned out to be our 

last conversation, I realized that Tim 
lacked the capacity to be truthful," 
LaGena said. "So, I told him, 'I know you 
gave me this disease and that you knew 
that you had AJDS when you asked me  to 
marry you. But I forgive you.' He 
thanked me."

A  few days later, be died in West Palm 
Beach at age 34.

LaGena now speaks at churches, hign 
schools and colleges across the country, 
telling her story and crusading for 
abstloence. She does not neglect to crop a 
word or two about hero worship.

"The line is crossed when people begin 
to equate athletic ability with good 
character.” LaGena said. "Those are two 
different things."

Jackie Lookabill knows.
"LaGena lived in secrecy for so long 

and we were so pained and here's this 
sports figure, who gets ail this 
adulation," Jackie said. “Here is this man 
who has taken m y  child's life, and he is 
put so far above ... while m y  child has a 
death sentence.

"... H o w  can a human being do this to 
someone, knowingly Infect another 
person? And I say knowingly. 1 have no 
doubt.”
Sometimes LaGena Lookabill Greene 

wonders bow many others like her are out 
there.

Dawn Freeman, T o mmy Morrison's 
fiancee? She has tested negative for HIV.

LaGena did, too. The first time.

O Miami Htrald raaaarchar Ellaabath Donovan 
contrlbutad lo thla report.


