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FISCAL NOTE
. REPORTED OUT OF 

c f c  _ A P R__1_1_I93Z_
S T A T E  O F  A L A S K A

1997 L E G IS L A T IV E  S E S S IO N

Revis ion Da te : ____________________
Title: “An Act relating.to c iv il actions: independent counse l 
prov ided under an in su rance po licy:am end ing R u les  16.1. 41. 
49. 58. 68. a n d  "

Sponsor: Representatives Porter. Cowderv . Bunde_________
Requestor: S ena te  F inance______________________________

BILL NO.:

Department Affected: Adm inistration

BRU: R isk M anagem ent
Component: R isk M anagem ent

CO M P O N EN T  S ER IA L  NO . 0071

EXP EN D ITU RES/R EV EN U ES :
O P ER A T IN G  EXP EN D ITU RES FY  97 FY  98 FY 99 FY00 FY 01 FY 02

PERSONA L  S E R V IC E S
TRAVEL
CO N TRA CTUA L
SU PPL IES
EQ U IP M EN T
LAND & S T R U C T U R E S
GRANTS , CLA IM S
M IS CELLA N EO U S
TOTAL  O P ER A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

CA P ITA L  EX P EN D ITU R ES 0.0 0.0 0.0 0.0 0.0 0.0

CH A N G E  IN R EV EN U E S  ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND  S O U R C E : (Thousands of Dollars)
1002 Federa l R ece ip ts
1003 G F  Match
1004 G F
1005 GF/Program Rece ipts
1006 GF/MHTIA
O TH ER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
E s t im a te  o f  a n y  cu rre n t y ea r (FY 97) cost: 
PO S IT ION S :

$ rfir

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
State agency  c iv il liab ility exposure and the am ount R isk M anagem ent w ill ultimately pay in future liab ility loss settlements and 
a llocated loss ad justm ent expense (defense costs) w ill be reduced bv this leg is la tion .
The  extent of such  sav ings is difficult to forecast, due to the uncerta inty that the lim itations in the type of c la im s that may be filed 
or the am ounts of dam ages that can be awarded w ill be rea lized in future liability c la im s filed aga inst State agenc ies .
T he  state funds the liab ility coverage provided through R isk M anagem ent on a “cash flow ’’ basis , appropriating on ly  the amounts 
expected to be paid the next fiscal year—co llected sole ly through interagency receipts assessed  each agency .
In future years, R isk M anagem en t’s liability prem ium  assessm ents w ill reflect the reductions actua lly  rea lized by this leg is lation 
as prem ium s are d eve loped  from actual c la im s expenses incurred.
No im m ed ia te nega tive  fiscal impact can be-shown d u e io T u ts ta n d in g  unfunded liab ilit ies.can b^-snown

Prepared by: J. Brad Thompson. Director 
Division: Risk Management

Approved by Commissioner: Mark Bover i
Agency: Department of Administralion

( W f e w l i  't 'I a 7

Phone: 465-5723 
Date: __________

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office 

Rev 01/97 Page 1
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’ 03/11/97 12:11 019^*^648282 ADMIN ACCOU N q  i2

FISCAL NOTE 8,11 Version: CSSSHB 58 (fin)
S T A T E  O F  A L A S K A  *
L997 LEGISLATIVE SESSION 
Revision Dete: 03/11/97________
Title:

CL
(H) Publish Date: 3/17/97

.  V i__ 1 \ ' I *
APR .11 -4997

T o n  Reform
Dflpt Affected: A laska Court System
BRU: Trial Court*_________
Componwit ____________________

R ep . PorterSponsor 
Requestor: H ouse  J u d d a ry C0MP0NS4T SeUAL NO. 768

OPERATING EXPFNOm jRES FY 36 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND 4 STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

5.7 5.7 5.7 5.7 5.7 5.7

13.7 13.7 13.7 13.7 117 13.7

TOTAL OPERATING 19.4 19.4 19.4 19.4 19.4 19.4

CHANGE H  REYSNUE3 ( T

Estimate of any current year (FY 97) cost: None 

Positions

1002 Federal Receipt*
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mnntal Haallh 
Other

19.4 19.4 19.4 19.4 19.4 19.4
J

TOTAL 19.4 19.4 19.4 19.4 19.4 19.4 I

Full-Time
Part-Time 1.0 1.0 1.0 1.0 1.0 1.0
Temporary

ANALYSIS: (Attach a separata papa If necessary) 

See attached analysis.

Prepared by: C. S. Christensen III, Staff Counsel
Agency. Alaska Court System

Approved by: Stephanie J. Cole, Acting Administrative Director fl*7 
Agency: Alaska Court System

Phone:
Date:

□ats:

PREPARER TO PROVIDE ALL DISTRIBUTION C0PIE3T0 GOVERNOR'S LEGISLATIVE OFFICE
({h34 AM

Rev 1/97

2S4-8228
03/11/97

03/11/97
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Alaska Court System 
Fiscal Analysis 
CSSSHB 58 (JUDI

CSSSHB 58 (JUD) proposes numerous changes to that portion of the civil justice system  which deals 
with personal injury and property damage. These changes are primarily intended to redistribute costs 
and risks associated with personal injury and property damage.

The Alaska Court System provides the primary forum in this s ta te  for the resolution of tort claims. The 
fiscal impact u! the majority of these changes will be neutral or is impossible to reasonably predict. 
However, several of the proposed changes will have the effect of increasing the cos ts  to the state of 
administering the tort system.

At the present time, a defendant has no right to pay a civil judgment for future damages periodically; 
such dam ages  must be paid as a lump sum unless the plaintiff requests periodic payments. Plaintiffs 
rarely exercise this option because they generally do not perceive periodic payments as being in their 
economic best interest. Thus, as a practical matter, the court system does not now hold hearings on 
this issue. Sections 11, 12, 13, and 14 of CSSSHB 58 (JUD) give a defendant the option of making 
periodic payments to a successful p’aintiff for judgments in excess  of $ 100,000. The judgment must 
s e t  the  am ounts of the payments, including any increases for anticipated inflation, the interval between 
paym ents , and the number of payments or the period of time over which payments will be made. 
Setting the appropriate amount, number, and inflation factor of these payments will require taking and 
evaluating conflicting testimony from experts and others representing each party, if the parties disagree. 
Such disagreem ents are inevitable. The payment hearing will be held before a judge and will not require 
the  expenditure of jury costs. However, additional costs  will inevitably arise when a percentage of 
plaintiffs return to court in later years because the defendant has stopped making periodic payments 
for som e reason. This fiscal note estimates that approximately ten percent of superior court tort 
judgm ents  are for future damages in an amount in excess of $100 ,000 .

While California has been cited as a state in which m andatory periodic payments do not result iri 
additional court time, this reputed result w as not achieved for at least five to six years following 
passage  of the legislation; during this period, substantial court time was expended on the issue of 
periodic payments, and the question of the constitutionality of such payments was appealed to the 
California Supreme Court on two separate occasions before it w as  finally upheld.

Section 15 of CSSSHB 58 (JUD) repeals and reenacts AS 0 9 .1 7 .0 7 0 ,  relating to collateral benefits. 
This am endm ent essentially provides that the amount which a defendant owes to a plaintiff will be 
reduced by whatever insurance benefits or other benefits the  plaintiff has already received as 
compensation. Implementation will require extra trial time, in order for the jury to hear testimony 
regarding the types of coverage which might be involved, the  amounts paid, and determining which 
paym ents  may be offset. The current statute relating to collateral benefits is substantially less complex. 
Moreover, at the present time only the judge hears the testimony, and then only if the jury has returned 
a verdict for the plaintiff. The proposed system  is thus less efficient and results in longer trials and 
more jury costs.

Section 23  of CSSSHB 58 (JUD) modifies the amount at which prejudgment interest is accrued by 
changing it from a fixed rate to a floating rate. This complicates the process of calculating interest 
owed, something which is done by the court system . Such calculations are performed thousands of 
t im es per year, so even small increases in time spent per case  can  have a major impact on clerical staff.

Pace 2 of 4



Alaska Court System
Fiscal Analysis 
CSSSHB 58 (JUDI

This fiscal note reflects costs  to automate this process and thus keep clerical time increases to a 
minimum.

Section 28 of CSSSHB 58 (JUD) increases the number of medical malpractice three-person expert 
advisory panels which will be paid for each year by the court system , by requiring the appointment of 
such panels in cases  involving claims against government doctors. The num ber of additional panels 
appointed each year should be relatively low, and this note does not include cos ts  for payments to the 
panel members.

CSSSHB 58 (JUD) can be expected to save some judicial co s ts  by reducing the motion practice 
currently engaged in on issues which were not clearly resolved the last time to it  laws were amended. 
The am ount of savings is speculative, and this note assum es tha t  it is offset by the longer trials and 
increased appeals that will result until the supreme court resolves issues created by the procedural and 
substantive changes made by CSSSHB 58 (JUD). In this regard, note that  several of the pro-tort reform 
attorneys who testified in favor of HB 292. during the 18th Legislature conceded that that bill would 
result in increased litigation for a period of years, until all the legal issues were resolved by appeals to 
the supreme court. One of these  attorneys estimated the period of increased litigation at five to seven 
years.

This fiscal note makes the following assumptions:

In superior court in FY 96, there were 1005 tort cases filed. Approximately 42 tort trials were held, 
with approximately 50 percent returning a verdict for plaintiff; there were approximately 53 tort cases 
decided by summary judgment, with all returning a verdict for the defendant; and there were 
approximately 42  default judgments entered, with all entered for the  plaintiff. Determining periodic 
payments will average one day of court time without a jury. Determining collateral benefits will average 
one-half day of court time, including jury time. Time spent is discounted by two-thirds in default cases.

In district court in FY 96, there were 515 tort cases  filed (other than small claims). Approximately 21 
tort trials were held; approximately 26 tort cases were decided by summary judgment; and 
approximately 21 default judgments were entered. Because of the lower dollar value of cases, not as 
much time will be invested by litigants in determining collateral benefits; it is assum ed that one-half as 
much court time will be uced. District court jury costs are also less, because  half as many jurors are 
used.

Page 3 of 4



Alaska Court System 
Fiscal Analysis 
CSSSHB 58 (JUDI

03/1J/97 12:12 tTlfl'*' '«482#2 ADMIN ACCOUNTING 3)003

Pergonal Services
Position Salary gere flJa  Total

Pro Tam Judge, fully vested, Anchorage, PPT, 1 3/•■*; month* $3 ,706 $ 2 ,0 2 5  S5.731

Contractual Services

Ju ry  F ee*  8,663
Superior Court-*

42 -172 day leng th  co llatera l benefit h ea r ing s  w ith 13
jurors at $12.50 a  half day (from Vials) 6,525

D istrict C ourt- 
21 -  1/2 day length collateral benefit hearings with 7
jurors at $12.50 a half day (from vials) 1,838

Programming (one-tim e coat)
Modification of Statewide Court Information Processing System to provide 5,000
automatic updating of prejudgment Interest rates. This expenditure will
reduce personne l C03ts for en tering  interest rate information . ______________

TotaJ Contractual Services 13,663

Estimated Total Cost  819,394
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*

STATE OF ALASKA
1997 LEG ISLATIVE SESSION
Revtakxi Date: 02 /18 /9 7
T/Ua:

IL,'

'•"r : A P R -1 1 1997
_______ ________  O p t . Affiactad: Alaska Judicial Council

PTC /-'AT V f l T T  p~ Version:tCSSSHB 58(FIN)
J  0? >  Publish O a»:_3/iZ/92_

Civil Actions & Attorneyi Provided by BRU: 
Insurance Company___________ ___Components:

Sponsor.
Requestor:

Rep». Brian Porter and John Cowdery
COMPONENT SERIAL NO. 0771

OPERATING EXPENDITURES FY  98 FY  99 FYOQ FY 01 FY  02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
M ISCELLANEOUS

17.5 16.7 16.7 18.7 10.7 16.7
1.3 1.3 1.3 1.3 1.3

9.0 12 1 2 12 1.2 1.2

TOTAL OPERATING 29.8 19.2 19.2 19.2 19.2 19.2

ICAPTTAI. EXPENDITURES

CHARGE IN REVENUES ( )

FUND SOURCE____________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match 
100* GF
1005 GF/Prugram Receipts
1006 GF/MHTIA 
Other

26.5 19.2 19.2 19.2 192 19.2

TOTAL 26.5 19.2 19.2 19.2 19,2 19.2

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 0
1 1 1 1 1 1
1 1 1 1 1 1

Estimate of current yaar (FY 97) cost: $ Nona

ANALYSIS: (Saa attached pages)

Prepared by: 
Agency:

Approved by: 
Agancy:

Rav 1/97

W illiam  T. Cotton, E xecu tive  D irector Phone: 279-2526
Alaska Judicia l C ounc il Date: 2/19/97

W illiam  T. Cotton, Execu tive  D irector
Alaska Judicial Council
PREPARER TO PROVBC AU. DtSTRlBUttOR COPIES TO G O W N O ffS  LfOWLATIVE OFFICII

For further distribution information, call ma Governor's Legislative Office

Date: 2/19/97

Pe^lot ‘-j

C O M M I T T E E  C O W



Anatysii for Alaska Judicial Council 
Fiscal Note oc HB 58:

Civil Actions and Attorneys Provided by Insurance Company

The bill assigns two tasks to the Alaska Judicial Council: (1) review and report on alternative 
dispute resolution (ADR) programs in other states; and (2) collect, analyze and report on Alaska civil 
cases which are settled. The costs of the two functions are discussed separately

1. Review of ADR Programs

The bill provides:

Section 09.42.010. Legislative In ten t It is the intent of this 
legislation to creato o pilot alternative dispute resolution procedure 
within the existing civil litigation system in order to promote the 
timely, inexpensive and efficient resolution of civil disputes.

Sec. 09.42.020. Pilot program for alternative dispute 
resolution. The Alaska Judicial Council shall consult with the Alaska 
Dispute Settlement Association, review court sanctioned alternative 
dispute resolution programs in other states and in the federal court 
system, and make recommendations to assist the legislature and the 
Alaska Court System in the establishment of a pilot program for 
alternative dispute resolution within the Alaska Court System. The 
Alaska Judicial Council shall submit a written report to the legislature 
and to the Alaska Supreme Court within six months after the effective 
date of this legislation. The report shall include specific types of 
programs; specific types of cases within each program which are 
amenable to alternative dispute resolution; the cost to the parties and 
to the Alaska Court System under these programs; and the 
qualifications of the neutrals who will provide dispute resolution 
services under the programs, including nonlawyers.

Sec. 09.42.030. Definition*. In this chapter,
(a) 'alternative dispute resolution' is limited to arbitration, 

mediation and early neutral evaluation.

The Council would hire a contract attorney to complete much of the review of ADR 
programs. The attorney would be paid S35 per hour for 200 hours for a total of S7.0OO. The contract 
attorney would work with Council staff to complete the project. Other costs would include a 
temporary secretary, long distance telephone, and costs for various books and other literature.

Page 2 of



ADR CaaQ Sm aniriKd

Personnel
Temporary Secretary 
50 hours @ S 16.38/ hour S 841

Contractual
Contract Attorney (200 hours @S3 5/hour)
Telephone
Books

$7,000 
$ 500 
$ 300

TOTAL $8,641

2. Review of Settlement Data

The bill provides in relevant part:

Sec. 42. AS 09.68 is amended by adding a new section to read:
Sec. 09.68.130. Collection of settlement information.

(a) Except as provided in (c) of this section, the Alaska Judicial 
Council shall collect and evaluate information relating to the 
compromise or other settlement of all civil litigation. The 
in formation including the case name and file number, a general 
description of the claims being settled, the dollar amount of the 
settlement to whom it was paid, and any nonmonetary terms, shall be 
collected on a form developed by the council for that purpose.

(b) The information received by the council under (a) of this 
section is confidential. This restriction does not prevent the disclosure 
of summaries and statistics in a manner that does not allow the 
identification of particular cases or parties.

(c) The requirements of (a) of this section do not apply to the 
following types of cases:

(1) divorce and dissolution;
(2) adoption, custody, support, visitation, and 
emancipation of children;
(3) children in need of aid cases under AS 47.10 or 
delinquent minors cases under 47.12;
(4) domestic violence protective orders under AS 
18.66.100- 18.66.180;
(5) estate, guardianship, and trust cases filed under AS
13;
(6) small claims under AS 22.15.040.

Page 3 of 7



The Council estimates that 8,000 settlement forms would be filed per year. The data would 
be entered into a Microsoft Access database (estimating four minutes per form). A data entry 
employee also would review approximately 500 case files per year to check the accuracy of the 
settlement data and put the settlements in context (estimated 20 minutrs per case). Finally, the data 
employee would spend about 300 hours cleaning the data and working with Judicial Council staff 
to conduct the preliminary analysis.

Council staff would complete the analysis and issue a fairly brief annual report based on the 
settlement forms. A more extensive report would be prepared in the third year based on data both 
from tbe settlement forms and the case data. The time of existing Council staff is not included in tbe 
fiscal note.

Other costs include short trips to Fairbanks and Juneau to collect case data, a temporary 
secretary for forty hours, and a small amount for printing and postage.

Settlement Data Review Annual Costs Summarized

Personnel

One Part-time Data Entry/Analyiis Employee
8.000 forms @ 4 minutes each *533 hours
5.000 case files @ 20 minutes each =167 hours 
Data cleaning and Prelim Analysis *300 hours

Total Hours: 1,000 @ $16.00 per hour “ $16,000.00

Temporary Secretary
40 hours @$16.83 per hour* $ 673.20

Travel
One 5 day trip to Fairbanks 
One 3 day trip to Juneau

$ 700.00
$ 600.00

Contractual

Postage and Printing $ 1,200.00

TOTAL $19,173.20

TOTAL •

P CI.5 <*_



1997 LEGISLATIVE SESSION
Revision Date;____________________
Title:

STATE OF ALASKA
'"• up.. • r * / APR ( 1  1997

F I S C A L  N O T E
REPORTED 01 ^01

*'0. 3
_.tll Version: cssshb 58(JUD)
(H) Publish Date: 2/27/97

An Act relating to civil actions: relating to
independent counsel provided under an insurance policy.
Sponsor: Porter________________________________
Requestor: _____________________________________

Department: Commerce and Econom ic Development
BRU: Insurance__________________________

Component: Insurance__________________________

COMPONENT SERIAL NO. 324

Expenditures/Revenues
OPERATING EXPENDITURES FY 98 FY 99 FYOO 1 FY01 FY 02 FY  03
PERSONAL SERV ICES I
TRAVEL | •
CONTRACTUAL I
SUPPLIES I
EQUIPMENT I
LAND & STRUCTURES 1
GRANTS, CLAIMS
M ISCELLANEOUS I
TOTAL OPERATING 0.0 0.0 0.0 0.0 oood

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts i I
1003 G F  Match I I
1004 General Fund
1005 GF/Program Receipts I I
1006 GF/MHTIA ! I

Other I !
TOTAL 0.0 0.0 0.0 i 0.0 i 0.0 0.0

Estimate of any current year (FY 97) cost: S 0.0

POSITIONS
FULL-TIME i ‘ !
PART-TIME I !
TEMPORARY ! I !

ANALYSIS: (Attach a separate page if necessary)
This legislation will have a slight fiscal impact which can be managed by the division. The division 
currently requires the information requested In Section 38 of the legislation but will have to implement 
regulations for new compilation and reporting requirements.

Marianne K. Burke. D l r e q t a ^ ! ^ ^ ^ ^  Phone:________465-2515
Insurance

Prepared by:
Division:

Approved by Comm issioner: W illiam  L. Hensley >'JLk/ /
Agency: Commerce and Epffiiomfc Deve lopm ent

Date:

Date: 'Z . - ' l s O '9 ~ ?

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu rthe r distribution information, call the Governo r's Legislative O ffice

Page 1 of 1
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STATE OF ALASKA
1997 LEGISLATIVE SESSION

■

F I S C A L  N O T E
I E 1” '

No. 2

Revision Date: 
Title:

APR 1 1 1 9 9 7
_________ Dept. Affected:

dill Version: cssshb 58(jud)
(H) Publish Date: 2/27/97

Department of Law
"An Act relating to civil actions; . . . amending 

. . . AK Rules of Civil Procedure, . . . AK Rules of Evidence . . .
BRU: Civil Division

Sponsor:
Requester:

Representative Porter
Component: General Legal Services

House Judiciary Committee COMPONENT SERIAL NO. 2087

E x p e n d i tu r e s /R e v e n u e s
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 | 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

[CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: $ 0.0

POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 10/96) 97fisno.xls/D8R Page 1 of 1
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j l l o u c t i p; 
A D W  0 D /0
0-LS0056\LA.12 

I Ford

SENATE FINANCE 
COMMITTEE

Amendment Number:_______
Bill Number: C S  S S H S  4/2/97
Sponsor: T ^ j n v  Date: V -3-<?7

A M E N & m l  Hi #  4 ^ ---------

OFFERED IN THE SENATE

TO: CSSSHB 58(FIN) am
BY SENATOR TORGERSON

1 Page 1, following line 7:

2 Insert a new paragraph to read:

3 "(1) ensure that this Act does not apply to or in any way have an effect on

4 existing litigation or a civil cause of action that accrues before the effective date of this Act;

5 it is the specific intent of the legislature that this Act not apply to or in any way have an

6 effect on In Re Exxon Valdez, A89-0095 Civ. (D.Alaska);"

7 Renumt er the following paragraphs accordingly.

-1-



r j ^ l  ty-JcJ U /o

OFFERED IN SENATE FINANCE

BY SE N A T O R  T O R G E R S O N  

TO: C S S S H B  58  (FIN) am

A m e n d m e n t to  A m e n d m e n t #1:

follow ing line 6, in se rt n ew  la n g u a g e  a t  e n d  of s e n te n c e  to  read : 

"or a n y  o th e r  fe d e ra l adm iralty  ac tion  now  or in th e  fu ture."



(\(Y\ ~h> A ’^^>

3

4

5

6 
7

9

10

ilfl biHci Lj
"fbr^fjfTrv o 'jj. /  J  J

A ao^-W / i.v)/o

• .

SENATE FINANCE /Uap fa f W/o
COMMITTEE 0-LS0C 36\LA .44 

Amendment Number: 6> Ford
Bill Number: f l f i  5 £  4/7/97umber : _
Sponsor: jW lUj4  Date: V /i /<7 7 
Loaaod InBv: fy loC W u- 

A M E N D M E N T

OFFERED IN THE SENATE

TO: CSSSHB 58(FIN) am

BY SENATOR DONLEY

Page 16, line 24:

Following "must": 

Insert "(1)"

Delete "

I n s e r t (2) consist of a sign at least four inches high and two inches' wide, with print

at least two inches high; (3) appear-in-aIl~prifited-deGUfflents^relating-to^emergencyToairr'^'r' <■ /!,. 

services=provided=by=the=hospit8l; (4) be"

8 Page 16, line 25:

Delete ", and must" 

Insert"; and (5)"

11 Page 16, line 27, before "Notice":

12 Insert "Warning to Hospital Users and"
Ava

13 Page 16, ifne 28, before "The":

14 Insert "(Name of Hospital) may not be responsible for the actions of emergency room

15 physicians in (Name of Hospital’s) emergency room."

-1-



' •  SENotmm 'St c e E
Amendment Number: ./*? • _
Bill Number:_________________
Sponsor:___________ Date: Ll - i l  ■ *j 7

A M E N ^ M ^ N 6? 1 --------

OFFERED IN THE SENATE BY SENATOR PARNELL

TO: CSSSHB 58(FIN) am

1 Page 7, lines 1 - 2 :

2 Delete "a [AN INJURED]"

3 . Insert "an injured"

4 Page 24, line 13:

5 Delete "a"

6 Insert "an injured"



SENATE FINANCE A 'c T } ^ o’
COMMITTEE T .  , L A , /

Amendment Number: / / 1-v <" 0 l j / 0

A M E l M flS ff----------

OFFERED IN THE SENATE L°3Qed ' By! -^ -SENATOR PARNELL
TO: CSSSHB 58(FIN) am

p. 5, Ins. 25-27 Delete all material

p.5, Ins. 25-27 Insert "convincing evidence of outrageous conduct, including acts
done with malice or bad motives, or reckless indifference to the 
interest o f another person."
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 58(FIN) am

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

B Y  T H E  HOUSE F IN A N C E  C O M M IT T E E

Amended: 3/18/97 
O ffe red : 3/17/97

Sponsor(s): REPRESEN TAT IVES PORTER , Cowdery , Bunde

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to civil actions; relating to independent counsel provided under

2 an insurance policy; relating to attorney fees; amending Rules 16.1, 41, 49, 58,

3 68, 72.1, 82, and 95, Alaska Rules of Civil Procedure; amending Rule 702, Alaska

4 Rules of Evidence; and amending Rule 511, Alaska Rules of Appellate Procedure."

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 * Section 1. LEGISLATIVE INTENT. In enacting this bill, it is the intent of this

7 legislature as a matter of public policy to

8 (1) encourage the efficiency of the civil justice system by discouraging

9 frivolous litigation and by decreasing the amount, cost, and complexity of litigation without

10 diminishing the protection of innocent Alaskans’ rights to reasonable, but not excessive,

11 compensation for tortious injuries caused by others;

12 (2) provide for reasonable, but not excessive, punitive damage awards against

13 tortfeasors sufficient to deter conduct and practices that harm innocent Alaskans while not

14 hampering a positive business environment by allowing excessive penalties;

H B 0 0 5 8 e -1-
New Text Underlined [DELETED TEXT BRACKETED]

C S S S H B  5 8 (F IN ) am



1 (3) encourage individual savings and economic growth by fostering an

2 environment likely to control the increase of liability insurance rates to individuals and

3 businesses resulting in a savings to the state, municipalities, and private businesses that are

4 self-insured;

5 (4) encourage the traditionally recognized Alaska values of self-reliance and

6 independence by underscoring the need for personal responsibility in making choices and

7 personal accountability for the consequences of those choices;

8 (5) alleviate the high cost of malpractice insurance premiums that discourage

9 physicians, architects, engineers, attorneys, and other professionals from rendering needed

10 services to the public;

11 (6) ensure that hospitals that comply with the disclosure requirements set out

12 in this Act are not liable for the negligence of independent contractors; to this extent, this Act

13 is intended to overrule Jackson v. Powers, 743 P.2d 1376 (Alaska 1987);

14 (7) ei oure that one of several tortfeasors is not held responsible for the

15 negligence of an employer; to this extent, this Act is intended to overrule Lake v. Construction

16 Machinery, Inc., 787 P.2d 1027 (Alaska 1990);

17 (8) enact a statute of repose that meets the tests set out in Turner Construction

18 Co., Inc. v. Scales, 752 P.2d 467 (Alaska 1988);

19 (9) ensure that in actions involving the fault of more than one person, the fault

20 of each claimant, defendant, third-party defendant, person who has been released from

21 liability, or other person responsible for the damages be determined and awards be allocated

22 in accordance with the fault of each, thereby overruling Benner v. Wichman, 874 P.2d 949

23 (Alaska 1994); and

24 (10) reduce the amount of litigation proceeding to trial by modifying the

25 allocation of attorney fees and court costs based on the. offer of judgment and the final court

26 award, thereby providing a financial incentive to both parties to settle the dispute.

27 * Sec. 2. AS 06.05.473(h) is amended to read:

28 (h) After the payment of all other claims, including interest at the rate o f 10.5

29 percent a year [ESTABLISHED UNDER AS 09.30.070], the department shall pay

30 claims that are otherwise valid but that were not filed within the time prescribed.

31 * Sec. 3. AS 09.10.050 is repealed and reenacted to read:

0-LS0056\L.a

C S S S H B  5 8 (F IN ) a m  -2-
New Text Underlined (DELETED TEXT BRACKETED]

H B 0 0 5 8 e



SENATE FINANCE ° £ ju ,
COMMITTEE 0-LS0056\LA.13

Amendment Number; ^  Ford
Bill Number:^  5 5 / - / f i . 5 f t 4/2'97 
Sponsor: 'To Dat Q\±hjr')7

A M E  ^ ------------

OFFERED IN THE SENATE BY SENATOR TORGERSON

TO: CSSSHB 58(FIN) am

Page 6, line 13:

Following "award":

Insert "or the amount of the award that is equivalent to 100 percent of the costs 

incurred by the state to adjudicate and litigate the action, whichever is lesser,"

Following "state.":

Insert "For purposes of determining the costs incurred by the state to adjudicate and 

litigate the action, the administrative director of the court system shall prepare a fiscal note 

for each action in which punitive damage is awarded."

Page 6, line 15, following "damages.":

Insert "In this subsection, "costs incurred by the state to adjudicate and litigate" 

includes the cost of providing a judge, jury, clerk, or any other administrative support 

required to litigate the civil action and, if applicable, reasonable litigation costs and the 

reasonable cost of attorneys paid by the state."



■ . w '

SENATE FINANCE M
COMMITTEE 

Amendment Number: 3  0-LS0056\LA.5
Bill Number: CS55hp> Ford
Sponsor: A ik -v r-o . Date:‘-I 3 ci  7  3/24/97
Logged In By C A 1

A M E N D IVT F. N T ^  ^

OFFERED IN THE SENATE

TO: CSSSHB 58(FIN) am

1 Page 17, line 5:

2 Delete "$500,000"

. 3 Insert "$5,000,000"

-1-
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SENATE FINANCE 

COMMITTEE

I
/ Id  7

0 -LS0056\LA . 11

Amendment Number:
Bill Number: C5SSHQ Q.Y (T 
Sponsor:___________Date: Jl'7 i7

Ford
3/31/97

A iVI E

OFFERED IN THE SENATE

TO: CSSSHB 58(FIN) am

BY SENATOR MACKIE

1
2

3

4

5

6

Page 1, following line 7:

Insert a new paragraph to read:

"(1) ensure that this Act does not apply to or in any way have an effect on 

existing litigation or a civil cause of action that accrues before the effective date of this Act; 

it is the specific intent of the legislature that this Act not apply to or in any way have an 

effect on In Re Exxon Valdez, A89-0095 Civ. (D.Alaska);"

Renumber the following paragraphs accordingly.

-1-
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COMMITTEE 0-LS0056\LA.41 
Amendment Number: >5 Ford
Bill N u m b e r :  ___ 4/7/97
Sponsor: Ttevi ( r u Da te :' / / / A? l

A M B M D M ^ r  1,1 By:

OFFERED IN THE SENATE BY SENATOR DONLEY

TO: CSSSHB 58(FIN)' am

1 Page 16, line 13, through page 17, line 15:

2 Delete all material.

3 Renumber the fo llow ing b ill sections accordingly.

-1-



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

Lugyea in b y :___ iu
A M E N D M E N T  )

SENATE FINANCE
COMMITTEE 0-LS0056\LA.43 

Amendment Number: -7 Ford
Bill Number: HR Si' 4/8/97
Sponsor: V n l c . u  Date: V /A /y? 
Logged In By: IJ'ni t, , , i /

OFFERED IN THE SENATE BY SENATOR DONLEY

TO: CSSSHB 58(FIN) am

Page 19, following line 26:

Insert a new bill section to read:

"* Sec. 41. AS 21.36 is amended by adding a new section to read:

Sec. 21.36.128. Civil action for claim settlement practices, (a) A person 

who alleges a violation of AS 21.36.125 or a violation of a trade practice or claim 

settlement regulation adopted by the director may bring a civil action for damages. 

Notwithstanding any other provision of law, a person bringing an action under this 

section may not be required to prove that the violation occurred with a frequency that 

indicates a general business practice.

(b) Before filing a civil action under (a) of this section, the person filing the 

action shall give at least 60 days written notice to the person wno committed the 

violation. Notice required under this subsection must include

(1) a copy of the statute or regulation that the person is claimed to

have violated;

(2) the facts and circumstances giving rise to the violation;

(3) the name of any individual involved in the violation;

(4) reference to any policy that is relevant to the violation; this 

paragraph does not apply if the person bringing the civil action is a third party

claimant unless the insurer has provided the person bringing the civil action with a

copy of the policy; and

(5) a statement that the notice is given in compliance with this

subsection.

(c) If, within 60 days after notice required under (b) of this section is received 

by the insurer, the insurer pays the damages claimed by the person bringing the action 

or corrects the settlement practice giving rise to the action, a person may not bring

- 1 -



1

2

3
4

5

6

7
8

9

10

11

12

13
14
15
16
17
18
19
20

21

22

23

an action under (a) of this section.

(d) If an insurer receives a notice described under (b) of this section or settles 

an alleged violation as provided under (c) of this section, the insurer shall provide a 

copy of the notice to the director or notify the director of the settlement within 30 

days after receiving the notice or settling the matter.

(e) Upon mailing or delivering the notice required under (b) of this section, 

the applicable time limit for commencing an action under (a) of this section shall be 

tolled for 65 days.

(f) If the person filing an action under (a) of this section is a prevailing party, 

the person may recover

(1) costs and attorney fees as allowed under the Alaska Rules of Civil 

Procedure; and

(2) damages that are foreseeable as a result of the violation, including 

damages in excess of applicable insurance policy limits.

(g) Notwithstanding any other provision of law, a person filing an action 

under (a) of this section may recover punitive damages if the act or omission giving 

rise to the violation is

(1) wilful, wanton, or malicious; or

(2) in reckless disregard of the rights of the person filing the civil

action.

(h) The rights provided under this section are in addition to other rights 

provided by law."

Renumber the following till  sections accordingly.

0-LS0056\LA .43
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SENATE FINANCE 
COMMITTEE 

Amendment Number:
Bill Number: c.$ s shij&-j' 
Sponsor: Da te :'/- //-v 7

A M E NLobMCEJiNBF: "P>l̂

0-LS0056\LA.46 L f ) ^  
Ford/Chenowcth .

4/11/97

OFFERED IN THE SENATE

TO: CSSSHB 58(FIN) am

1 Page 5, line 31:

2 Following "awarded":

3 Insert

4 Following "$300,000":

5 Insert ", or 25 percent of the defendant’s net worth"

6 Page 6, line 1:

7 Delete "greater"

8 Insert "greatest"

9 Page 6, line 3, following "awarded": 

10 Insert ","

11 Page 6, line 4:

12 Following "$600,000":

13 In sert", or 35 percent of the defendant’s net worth"

14 Delute "greater"

15 Insert "greatest"

16 Page 6, following line 15:

17 Insert a new subsection to read:

18 "(e) In (b) and (c) of this section, "net worth" is the average net worth of the

19 defendant for the three calendar years immediately preceding the defendant’s conduct

20 on which the action to recover damages and the punitive damage award is made

21 except that, if the defendant is an entity that was not in existence for at least three



years preceding the defendant’s conduct giving rise to the damage action, "net worth" 

shall be calculated using the calendar year in which the defendant was in existence 

during which the defendant’s net worth was greatest."

0-LS0056\LA .46
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SENATE FINANCE 
COMMITTEE 

Amendment Number: 7
A m e n d  rf^rWumbar:______/i'r35&'

Sponsor:___________Date:_

CS fo r SS HB 58(FIN ) am Logged In Bfe-y Adam s

>m { £  
C»lfHue. o*}fief'

L A -1
fA\lt£> 2-/5

On page 3, line 9 through page 4 line 9: 

D ele te  all m ateria l.

R en u m b er ac co rd in g ly .



/ jc /wr S 
1>&u\Ul •ot’jecT

SENATE FINANCE I ,\ -T\_
COMMITTEE 0 

Amendment Number: / _ -------
A m  p. n rtirti ftinrtber: H

Sponsor:   Date:.

CS for SS HB 58(FIN; am Lo3Qed 1,1 By:By A dams—

On page 3, line 25: ?. "7
Cilou.P^ ‘(.Avj“ cJL̂ U-î  '
follow ing the word "to", insert "a"

follow ing the word "hazardous" insert the word "s u b s t a n c e " and 
delete the word "waste"



' /br\erfr>. Qt’j&c'f' 
SEN AT c  FINANCE 2 / / ^  !l*£  j h

COMMITTEE LR >
Amendment Number: 11

A me M f f K   ---------
Sponsor:___________Date:____
Logged In By:

CS for SS HB 58(FIN) am “By Adamr

On page 5, lines 1-21: 

delete all material

renumber the following sections accordingly



S tN ATE FINANCE pLuen i
COMMITTEE f t  °  / 6 L * A

Amendment Number: /  ̂
Bill Number:

( T ) O i K U h

Am endSpeqsb r:___________Date:.
Lugged In B y :___________

CS for SS HB 58(FIN ) am  By A dam s

On page 6, line 6, fo llow ing the w ord "gain*':

D ele te  "and"
Insert "or"



SENATE FINANCE /S W * - °J '/*crr
COMMITTEE fA u fb 2 /5

Amendment Number: )3 L / * ' y
Bill Number:________________

AmengjSBifg&fc___________Date:____
Logged In B y :______________

/ / )  Jcci. I / ]

CS for SS HB 58(FIN) am  By A dam s

Page 8, L ine 11, through page 9, line 10:
D elete  en tire  section .

R enum ber fo llow ing  sec tions accord ing ly .



SENATE FINANCE f A,Lg0 >/.
COMMITTEE r /u

Amendment Number: )LI

CS for SS HB 58(FIN ) am

.Bill Number:
A m e n d ^ g t o r : _ _ ; Date:

Logged In By:
By A dam s

On page 10, dele te  lines 28 and 29.

On page 10, line 30 delete  (2).

On page 10, line 31, fo llow ing the word "issue" delete "; and" insert

On page 11, dele te  lines 1-4.



SENATE FINANCE *
COMMITTEE ^ 5 " ,  >.

Amendment Number:— !2----------- \
Bill N um b e r : ,  ______ —

A m eSpinserrLl-----------_D ate:jii/M
Logged In B y :------ -----------------

CS for SS HB 58(FIN ) ain B y ? A dam s

On page 9, line 11 through page 10, line 14: 
D ele te  all m ateria l.

R en u m b er sec tio n s  acco rd in g ly .

On page 20, lines 18-27:
D elete  all m ateria l.

R en u m b er sec tio n s  acco rd ing ly .

On page 24, lines 20-24: 
D ele te  all m ateria l.

R en u m b er sec tio n s  acco rd in g ly .



; f a U s n S
1 s e n a t e  fin a n c e

I !  AMENDMENT— —  A m o n d S n S g  /  (g
. ^  Bill Number:

AS. 09.30.06519 amended to read: Sponsor:__________DateijV

/4-ff^V " * Section .09.30,065. Offers of Judgment * \v\S&T^C r ^  1

a. Prior to Commencement of an Action: Upon receipt of a written offer of final

settlement, prior to filing a complaint, in the form of an Offer of Judgment, pursuant to Alaska 

Civil Rule 68, an insurance company shall make payment of all monetary amounts, if any, due the 

offeror within 90 day» of receipt of the written offer. If the judgment entered on the claim to 

vhich the payment was nude under this section is at least 10% greater than the insurance 

company payment, the insurance company shall pay all actual costs and the reasonable actual 

attorneys incurred by the offeror from the date the offer was made through judgment or the 

termination of the action. This section in addition to any other remedy held by an insured or 

offeror specified in statue or common law.

b. After Commencement of an Action:

*• \ t  - . . - 4 t.. -'.
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SENATE FINANCE e
COMMITTEE 

Amendment Number: I ~7
Bill Number:________________

A m e n d  n§i?ftrlsor:-------------- Date:j£jW/7
Logged In By: TT\s

CS for SS HB 58(FIN ) am By A dam s

On page 11, line 16:

fo llow ing  "is" dele te  "at least five, less", insert "no t m ore"

On page 11, line 17: follow ing the word "offer":
dele te  "the o fferee , w h eth er the party  m ak ing  the claim  or defending  
against the claim , shall pay all costs as allow ed under the A laska 
R ules o f C ivil P rocedure  and shall pay reasonab le  actual a ttorney  fees 
incurred  by the o ffero r from  the date the o ffer w as m ade,"

Insert: "the in te rest aw arded  under AS 0 9 .30 .070  and accrued  up to 
the date  ju d g m en t is en tered  shall be ad ju s ted "

D elete  all m ateria l con tained  on page 11, lines 23 through page 12 
line 18.

And in sert on page 11, line 23:
" (1) if  the offeree  is the party  m aking the claim , the in te re st rate
shall be ad justed  os fo llo w s:

A) if  the o ffer was served no later than 30 days a fter both 
parties m ade the d isc losures requ ired  by A laska R ule o f Civil 
P rocedure  26(a~)(Tl. the in terest ra te  shall be reduced  by five 
p e rc e n t :
 B) if  the o ffer w as served m ore than 30 days after both parties
m ade the d isc lo su res required  by A laska Rule o f Civil P rocedure 
2 6 (a l( l) .  but m ore than 90 days before the trial began, the In terest
rate  shall be reduced  by three percen t:
 C ) if  the o ffer w as served 90 days or less but m ore than 10
days before  the trial began, the in terest rate shall be reduced by two 
percent [REDUCFD BY FIVE PERCENT A YEAR]

(2) if  the o fferee  is the party  defending  ag a in st the claim , the 
in terest ra te  shall be ad justed  as fo llo w s :
A) i f  the o ffer w as served no la te r than 30 days after both parties 
m ade the d isc lo su res requ ired  by A laska Rule o f C ivil P rocedure 
26('al(Tl. the in te re s t ra te  shall be increased  by five  percent:
 B) if  the o ffer w as served m ore than 30 days after both parties
m ade the d isc lo su res required  by A laska Rule o f C ivil P rocedure



2 6(a)(1 ), bu t m ore than 90 day? before the trial beg,anv._the_in teres! 
rate  shall be increased  by three percent:
 C) if  the o ffer was served 90 days or less but m ore than 10
days befo re  the trial began, the in terest ra te  shall be increased  by 
two percent [REDUCED BY  FIVE PERCENT A YEAR]

R en u m b er sec tio n s  acco rd in g ly .



OFFERED BY SENATOR ADAMS
A M E N D M E N T *

SENATE FINANCE J /6
COMMITTEE ^

Amendment Number: / ^
Bill Number: C',i5'5//rtr>\ ( p t,).....
Sponsor:___________Datew -zA tV
Logged In B y :____________

P a g e  2 5 ,  d e l e t e  l i n e s  5 t h r u  2 0 ,  r e p l a c e  w i t h  t h e  f o l l o w i n g  & 

r e n u m b e r  a c c o r d i n g l y

A.S. 0 9  is a m e n d e d  to a d d  a n e w  chapter to read:

C H A P T E R  42. A L T E R N A T I V E  D I S P U T E  R E S O L U T I O N .

Sec. 09.42.010. P U R P O S E .  T h e  legislature finds that 

providing a formalized p r o g r a m  of alternative dispute resolution 

p rocedures within the existing civil litigation system can p r o m o t e  

the timely a n d  efficient resolution of m a n y  civil disputes. T o  that 

end, the legislature enacts A S  0 9 . 4 2 . 0 1 0  - 0 9 . 4 2 . 0 5 0  to provide for 

an initial pilot p r o g r a m  of alternative dispute resolution of certain 

civil cases.

Sec. 09.42.020. P I L O T  P R O G R A M  F O R  A L T E R N A T I V E  

D I S P U T E  R E S O L U T I O N ,  (a) T h e  s u p r e m e  court shall provide for a 

pilot p r o g r a m  of n o  less than five years' duration for the submission 

of civil cases filed in the superior court, third judicial district, to 

alternative dispute resolution procedures. T h e  p r o g r a m  shall 

operate in a c c o r d a n c e  with the provisions of A S  0 9 . 4 2 . 0 1 0  -

09.42.050.

(b) T h e  following types of cases shall not b e  included in the 

pilot program:

(1) divorce a n d  dissolution;

(2) child custody a n d  visitz. on;

(3) other children's matters;

(4) probate;

(5) cases w h e r e  n o  a n s w e r  is filed.

Sec. 09.42.030. S T R U C T U R E  O F  P I L O T  P R O G R A M ,

(a) T h e  p r o g r a m  established u n d e r  A S  0 9 . 4 2 . 0 2 0  shall provide 

criteria for the screening of c o v e r e d  cases to det er m i n e  if they are 

appropriate for referral to alternative dispute resolution. T h e  criteria 

shall b e  constructed so that at least 5 0  percent of the covered cases 

filed in a calendar year are referred.

(b) T h e  P r o g r a m  shall provide for a list of qualified persons 

to w h o m  cases m a y  b e  referred a n d  a schedule of the fees charged 

b y  these individuals. T h e  court shall establish m i n i m u m  

qualifications for those persons. U n d e r  the program, parties shall be 

permitted b y  mut u a l  a g r e e m e n t  to c h o o s e  a person f rom the panel 

or to c h o o s e  a person not o n  the panel to c o n d u c t  the alternative 

dispute resolution procedure. In the event that the parties cannot 

agree, the person to c o n du c t  the procedure shall b e  appointed fro m  

the panel b y  the trial court.

(c) T h e  p r o g r a m  shall provide that the parties to an 

alternative dispute resolution pro c e d u r e  shall share the costs of the 

p r o c e d u r e  equally. A  party f ou n d  indigent u n d e r  guidelines 

established b y  the s u p r e m e  court shall b e  eligible to h a v e  that
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party's share of the costs b o r n e  at public expense. T h e  costs b o r n e 

at public e x p e n s e  o n  behalf of an indigent party shall constitute a 

lien o n  a n y  recovery b y  that party to b e  paid first out of the 

recovery.

(d) T h o  p r o g r a m  shall provide p r ocedures a n d  rules 

p r o m o t i n g  the timely referral to a n d  conclusion of the alternative 

dispute resolution procedure. T h e  time f r o m  the filing of 

defendant's a n s w e r  to the conclusion of the alternative dispute 

resolution procedure shall not exceed 1 0 0  d ays unless permitted b y  

the trial court in exceptional cases a n d  for g o o d  cause s h o w n .  

Unless a longer period is agreed to b y  mutual consent of the parties, 

the alternative dispute resolution session shall b e  limited to n o  m o r e  

than 12 hours.

(e) A  person a p p ointed tn c o n d u c t  a n  alterm .ive dispute 

resolution procedure u n d e r  the p r o g r a m  established pursuant to A S  

0 9 . 4 2 . 0 1 0  - 0 9 . 4 2 . 0 5 0  shall h a v e  judicial i m m u n i t y  to the s a m e  

extent as a j udge a n d  shall abide b y  applicable rules of 

confidentiality established b y  the s u p r e m e  court.

Sec. 09.42.040. E V A L U A T I O N  O F  P I L O T  P R O G R A M ,  (a) 

T h e  Alaska judicial Council shall evaluate the efficacy of the 

p r o g r a m  established pursuant to A S  0 9 . 4 2 . 0 1 0  - 0 9 . 4 2 . 0 5 0  

annually. T h e  evaluation shall address factors such as the s peed 

with w h i c h  cases are resolved, the satisfaction of the litigants, the 

expend it u r e  of court resources, a n d  the expenditure of litigant 

resources.

(b) T h e  council shall w o r k  with the court system to create a 

system for efficient collection of information n e e d e d  to evaluate the 

program. T h e  council shall report the results of its evaluation to the 

legislature e a c h  year b y  M a r c h  31.

Sec. 0 9 .42.050. D E F I N I T I O N .  A s  used in A S  0 9 . 4 2 . 0 1 0  -

09.42.050, "alternative dispute resolution procedure" includes 

mediation a n d  early neutral evaluation.

A S  09.42, as enacted b y  sec. 11 of this Act, has the effect of 

a m e n d i n g  Alaska Rule of Civil P r o c e d u r e  1 0 0  b y  m a k i n g  the 

mediation process m a n d a t o r y  for certain civil cases in the superior 

court, third judicial district, a n d  b y  e x p a n d i n g  the s c o p e  of the rule 

to include other forms of alternative dispute resolution in addition 

to mediation.
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OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
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T o rt  Reform
W it h  t h e  p r o p o s e d  T o r t  R e fo rm  t h e  S t a t e  o f  A la s k a  w i l l  
b e  i n  t h e  b u s i n e s s  o f  w a i t i n g  f o r  o ne  o f  i t s  r e s id e n t s  
t o  b e  k i l l e d ,  ma im ed o r  i n j u r e d  i n  o r d e r  t o  c o l l e c t  a 
p o r t i o n  o f  t h e  v i c t i m ' s  i n s u r a n c e .

The G o v e rn o r '©  T o r t  R e fo rm  Task F o r c e  h a d  28 p e o p l e  
t e s t i f y .  12 w e r e  v i o l e n t l y  o p p o se d , o f  t h e  10 r e ­
m a i n i n g  7 r e p r e s e n t e d  i n s u r a n c e  c o i t p a n ie s  a n d  3 r e p r e ­
s e n t e d  s m a l l  b u s i n e s s e s .  S m a l l  b u s in e s s  i s  u n d e r  t h e  
a s s u m p t io n  t h a t  o n c e  t o r t  r e f o rm  i s  p a s s e d  t h e i r  p r e ­
m iums w i l l  a u t o m a t i c a l l y  go  down. A c c o r d in g  t o  t h e  
i n s u r a n c e  c o n p a n y ' s  own t e s t im o n y  a t  c o m m it t e e  m e e t in g s  
i t  was s t a t e d  t h a t  t h e r e  w i l l  b e  no  r e d u c t i o n  i n  p rem ium s  
f o r  5-7 y e a r s .

P u n i t i v e  damages seem t o  b e  t h e  S t a t e ' s m a in  c o n t e n t i o n  
f o r  t o r t  r e f o r m .  I f  t h a t  i s  t h e  c a s e ,  g e t  r i d  o f  p u n i ­
t i v e  dam ages . The S t a t e  o f  W a s h in g to n  do es  n o t  a l l o w  
p u n i t i v e  damages b y  o r d e r  o f  t h e  W a s h in g to n  Supreme 
C o u r t .  T h e y  d o  n o t  h a v e  a n y  c a p s ,  ar id  seem  t o  b e  
f u n c t i o n i n g  j u s t  f i n e .  I f  t h e  S t a t e  o f  A la s k a  t h i n k s  
t h a t  p u n i t i v e  damages a r e  n e c e s s a r y ,  t h e y  c a n  t a k e  t h e  
i n s u r a n c e  com pany  t o  c o u r t  a nd  w h a t e v e r  i s  r e c e i v e d  
p a s s  o n  t o  t h e  v i c t i m .  T h e r e f o r e  y o u  h a v e  a c c o m p l i s h e d  
y o u r  p u r p o s e  t o  p e n a l i z e  t h e  eo irpany f o r  u n s a f e  p r o d u c t s .

The new T o r t  R e fo rm  b i l l  h a s  $300,000 c a p s  on  p e r s o n a l  
l o s s ,  I  d o n ' t  t h i n k  i t s  t h e  s t a t e ' s  j o b  t o  d e t e rm in e  
t h e  v a l u e  o f  o n e  p e r s o n ' s  l i f e  t o  t h e i r  l o v e d  o n e s .  Do 
n o t  p l a c e  c a p s  on  a n y t h i n g .

S i n c e  t h e  e a r l y  80's  3500 c a s e s  h a v e  b e e n  f i l e d .  95% 
o f  t h e s e  w e re  s e t t l e d  o u t  o f  c o u r t  f o r  u n d e r  $100,000.
You c a n  b e t  t h e y  w e re  o n  t h e  lo w  e n d  o f  $100, 000. T he re  
a r e  n o  s t a t i s t i c s  a l l o w e d  l i s t i n g  w h a t  e a c h  v i c t i m  r e ­
c e i v e d ,  t h e r e  i s  no  way t o  t e l l  e x a c t l y  w h a t  was p a i d  
b e c a u s e  t h e  c o u r t s  a r e  p r e v e n t e d  f r om  r e v e a l i n g  t h e  
o u t  o f  c o u r t  s e t t l e m e n t s .  The r e m a in i n g  5% go t o  c o u r t ,  
i n  o t h e r  w o rd s  150 o u t  o f  3500. 1 i n  20 o f  t h o s e  c o u r t
c a s e s  r e s u l t  i n  p u n i t i v e  damages . So o n l y  a p p r o x im a t e ly  
7 c a s e s  r e c e i v e d  p u n i t i v e  aw a rd s . I t  h a r d l y  seems w o r th  
t h e  s t a t e ' s t im e  t o  p u r s u e  p u n i t i v e  d am ag es . A l l  o f  
t h e  c o m m it t e e  m e e t in g s  a n d  ta s k  f o r c e  e x p e n s e s  p r o b a b ly  
c o s t  m o re  t h a n  t h e  s t a t e  c o u l d  e v e r  a n t i c i p a t e  c o l l e c t -



T h e r e  w e re  a  few  o u t l a n d i s h  c a s e s  t h r o u g h  t h e  y e a r s  w h ic h  
aw a rd e d  a s t r o n o m ic a l  p u n i t i v e  dam ages . Fo r  e x am p le ,  a 
b a d  p a i n t  j o b  on a M e rce d e s  B en z , t h e  v i c t i m  was awarded 
$10,000,000, a n  amount s i g n i f i c a n t l y  r e d u c e d  b y  t h e  j u d g e .

T he  new T o r t  R e fo rm  c o n t a i n s  i n c e n t i v e s  f o r  q u i c k  
s e t t l e m e n t s ,  u n d e r  30, 60, 90 d a y  t im e  l i m i t s .  The 
i n c e n t i v e s  a r e  d i r e c t e d  t o  f o r c e  la w y e r s  t o  s e t t l e  e a r l y ,  
s om e t im e s  a t  t h e  e x p e n s e  o f  t h e i r  c l i e n t s .  I f  a  v i c t i m  
w a n t e d  t o  c o n t i n u e  on w i t h  t h e  c a s e  a n d  was c o u n s e le d  
f o r  e a r l y  s e t t l e m e n t ,  t h e  v i c t i m  w o u ld  g e n e r a l l y  f o l l o w  
t h e  a d v i c e  o f  t h e i r  l a w y e r .  T h e r e  seem t o  b e  t o o  many 
v a r i a b l e s  f o r  t h i s  p o r t i o n  o f  t h e  b i l l  t o  work  p r o p e r l y .  
T h e s e  i n c e n t i v e s  w i l l  a l s o  r e s t r i c t  la w y e r s  f r o m  a c c e p t ­
i n g  c a s e s  o n  a  c o n t i n g e n c y  b a s i s ,  w h ic h  l e a v e s  v i c t im s  
w i t h o u t  r e p r e s e n t a t i o n .

The new b i l l  c o n t a i n s  la n g u a g e  o f  e l i m i n a t i n g  "deep 
p o c k e t s  . I  t h i n k  t h a t  i t  i s  a  shame t o  p i c k  on  t h e  
m e d i c a l  p r o f e s s i o n ,  e s p e c i a l l y  t h o s e  who work  i n  
em e rg e n cy  r o om s . O n ly  a  s p e c i a l i z e d  s'roup o f  p e o p le  
c a n  w ork  i n  t h i s  f i e l d  r e q u i r i n g  q u i c k  d e c i s i o n s .  I  
n o t i c e d  t h a t  p a r t  o f  t h e  r e q u i r e m e n t s  now i s  t h e  p o s t i n g  
o f  w h i c h  d o c t o r s  a r e  w o r k in g  u n d e r  c o n t r a c t  a n d  w h ic h  
a r e  w o r k in g  f o r  t h e  h o s p i t a l .

1. M os t p e o p l e  who a r e  a d m i t t e d  i n t o  em e rgen cy  rooms 
a r e  i n  no  s ha p e  t o  lo o k  f o r  b u l l e t i n  b o a r d s .

2. I f  someone r e f u s e s  a  c o n t r a c t  d o c t o r ' s  s e r v i c e s  
i s  t h e r e  a lw a y s  t r a um a  h o s p i t a l  s t a f f  a v a i l a b l e  
t o  h a n d l e  t h a t  emergency?

3. I f  n o t ,  why p o s t  t h e  names o n  a  b u l l e t i n  board?
4. I f  t r a um a  d o c t o r s  a r e  r e q u i r e d  t o  h a v e  $500,000+ 

in s u r a n c e  p o l i c i e s  t h e  p a t i e n t  g e t s  i t  i n  t h e  
n e ck  a g a i n  b e c a u s e  t h i s  e x p e n s e  i s  r e f l e c t e d  i n  
t h e i r  b i l l .

I f  t h i s  t o r t  r e f o rm  b i l l  p a s s e s  a s  i n d i c a t e d  w i t h  c o n ­
t r a c t  d o c t o r s  t r e a t e d  d i f f e r e n t l y  t h a n  in - h o u s e  p e r s o n ­
n e l ,  t h i s  t y p e  o f  i n s t i t u t i o n a l  a v o id a n c e  o f  r e s p o n s i ­
b i l i t y  w i l l  become w id e s p r e a d .  F o r  e x am p le ,  c o n s t r u c ­
t i o n  c om p a n ie s  who now h i r e  c o n t r a c t o r s  w i l l  b e  a b l e  
t o  h i r e  c o n t r a c t  w o rk e rs  a n d  r e l i e v e  t h e  p r im e  c o n t r a c t o r  
o f  a l l  r e s p o n s i b i l i t y .  I f  we a r e  g o in g  t o  e l i m i n a t e  
"deep  p o c k e t s "  a n d  " d o u b le - d ip p in g "  t h e n  maybe we o u g h t  
t o  s t a r t  w i t h  t h e  l e g i s l a t u r e .  I  do n o t  p e r s o n a l l y  
m in d  " d o u b le - d ip p in g " .  I f  y o u ' v e  w o rk ed  h a r d  f o r  a

in g  i n  p u n it iv e  damages.
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r e t i r e m e n t  y o u  s l io u lc l  b e  a b l e  t o  c o l l e c t  i t  w h i l e  w o r k in g  
a  new job-  The V a ld e z  o i l  s p i l l  t r i a l  was t r y i n g  t o  
r e l i e v e  t h e  r e s p o n s i b i l i t y  o f  t h e  s h i p  f r om  H aze lw ood  
b e c a u s e  h e  h a p p e n e d  t o  i n  h i s  c a b i n  a n d  n o t  on d e ck .
S i n c e  t h e  b e g i n n i n g  o f  t im e  t h e  s h i p ' s  c a p t a i n  has  a l ­
ways b e e n  r e s p o n s i b l e  f o r  t h e  a c t i o n s  o f  h i s  c r ew . T h is  
h a s  a lw a y s  a p p l i e d  t o  p r im e  c o n t r a c t o r s  w h e t h e r  t h e y  a r e  
r u n n i n g  a  h o s p i t a l  o r  b u i l d i n g  a  h o u s e .  W it h  t h e  new 
l e g i s l a t i o n  y o u  c a n n o t  s u e  y o u r  p e r s o n a l  i n s u r a n c e  
company i f  y o u  h a v e  s u ed  t h e  d o c t o r .  Where does  t h e  
s t a t e  g e t  t h e  r i g h t  t o  t e l l  me how t o  d e a l  w i t h  an 
i n s u r a n c e  company t h a t  I  p a y  p rem ium s  t o  f o r  co ve rage?

M o s t  o f  t h e  G o v e r n o r 's T o r t  R e fo rm  Task F o r c e  recommenda­
t i o n s  w e re  n o t  a c c e p t e d  b y  t h e  T o r t  R e fo rm  C om m it te e .
T i l l s  b r i n g s  me b a ck  t o  t h e  q u e s t i o n  "Why do we ha v e  
t a s k  f o r c e s  o f  t h i s  na tu re? "  T h i s  a lw a y s  r e s u l t s  i n  
a  m u l t i p l i c a t i o n  o f  e x p e n s e s .  T he  c om m it t e e  a l r e a d y  
i j i  p l a c e  i s  u n d e r  n o  o b l i g a t i o n  t o  a c c e p t  recommenda­
t i o n s  f r o m  t h e  ta s k  f o r c e .  T y p i c a l l y  t h e y  d o n ’ t .  A 
m o re  a p p r o p r i a t e  t y p e  o f  t a s k  f o r c e  w o u ld  b e  o ne  d e a l ­
i n g  w i t h  b u i l d i n g  r o a d s ,  s c h o o l s ,  e t c .  w h e re  e v e ry o n e  
±;3 g o in g  i n  t h e  same d i r e c t i o n .

M r . T a r d i f f , a t t o r n e y  f o r  t h e  S t a t e  o f  W a s h in g to n ,  w orks 
a l l  t o r t  c a s e s .  H is  t e l e p h o n e  #1-350-753-6200, i f  y o u  
h a v e  q u e s t i o n s ,  h e  w o u ld  b e  a g o o d  s o u r c e  o f  i n f o r m a t i o n .

A f t e r  c h e c k i n g  w i t h  t h e  e l e c t i o n  c om m is s io n  on  cam pa ig n  
c o n t r i b u t i o n s  I  r e c e i v e d  num erous  f i l e s  a n d  I  n o t i c e d  
t h a t  some l e g i s l a t o r s  c o u l d  n o t  a f f o r d  t o  r u n  t h e i r  
c am p a ig n s  w i t h o u t  c o r p o r a t e  o r  i n s u r a n c e  c o n t r i b u t i o n s .  
W i t h  t h e  s m a l l  p e r c e n t a g e  o f  d o n a t io n s  r e c e i v e d  f rom  
t h e  p u b l i c  some c o u l d  n o t  a f f o r d  a  c a b  r i d e  a c r o s s  
to w n .  I t  makes o n e  w onde r  < i e r e  t h e  l o y a l t y  l i e s ,  w i t h  
c o r p o r a t e  A m e r ic a  o r  w i t h  t h e i r  c o n s t i t u e n t s .

I  w o u ld  l i k e  t o  p u b l i c l y  t h a n k  S e n a t o r  R ic k  H a l f o r d  
f o r  t h e  h e l p  h e  g a v e  me t o  p r o d u c e  t h e  S ex-O ffe nd e r  
R e g i s t r a t i o n  d o cum en t . W i t h o u t  h i s  h e l p  I  w o u ld  s t i l l
b e  s c r a t c h i n g  my ____  n o s e .  I  w o u ld  a l s o  l i k e  t o  th a n k
L i t t a  E va n s  who s e t  up  t h e  S e x- O f fe n d e r  R e g i s t r a t i o n  
l i s t  b y  c i t y ,  w h ic h  makes i t  e a s i e r  f o r  t h e  p u b l i c  t o  
d i g e s t  t h e  i n f o r m a t i o n .  I t  a l s o  a l lo v r s  f o r  t h e  a d d i t i o n  
o f  t h e  names o f  t h o s e  y e t  t o  c o m p ly  w i t h  t h e  s t a t u t e .
I  f o u n d  35 names on t h e  l i s t  o f  p e o p l e  who a r e  now 
w o r k in g  f o r  t h e  s t a t e  i n  a  v a r i e t y  o f  p o s i t i o n s ,  some
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i n  p o s i t i o n s  t h a t  m ig h t  c o r rp rom is e  an  u n in f o rm e d  p u b l i c .  
I  w o u ld  l i k e  t o  s e e  an  im p ro v em e n t  i n  e n f o r c e m e n t  so 
t h a t  t h e  s t a t u t e  m us t b e  c o n p i i c d  w i t h .  I  recommend 
a n  e a s y  way t o  a c c o m p l i s h  t h x s :  m s t e a a  o f  o v e r- b u r d e n ­
i n g  o u r  S t a t e  T r o o p e r s  w i t h  w a r r a n t s ,  j u d g e ' s  s ig n a t u r e s  
a n d  t h e  d is b u r s e m e n t  o f  i n f o r m a t i o n  v/e s h o u ld  s o l i c i t  
p u b l i c  s e r v i c e  a n n o u n cem en ts  f o r  two w eeks . Day and  
n i g h t ,  i n f o r m i n g  t h o s e  p e o p l e  who h a v e  n o t  c o m p l i e d  
w i t h  t h e  s t a t u t e  t h a t  on t h e  t h i r d  Sunday  t h e y  can  
l o o k  f o r  t h e i r  names i n  t h e  S unday  p a p e r  l i s t i n g  n am es , 
a d d r e s s e s  and  o f f e n s e s  o f  t h o s e  who h a v e  y e t  t o  c o m p ly .  
(A f i n e  o f  $100 on e a c h  p e r s o n  f i J i n g  l a t e  w o u ld  c o v e r  
p u b l i c a t i o n  e x p e n s e s - th a t  w o u ld  i n v o l v e  1000+ f i l e r s  o r  
$ 1 0 0 , 0 0 0 + ) .

P a u l  J .  Sweet 
P .O .  Box 1562 
P a lm e r ,  AK 99645 
745-2242
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Public’s  rising voice: Physician, reveal thyself
T h e  E c o n o m i s t _____________________

T h e  repo r ts  d o  n o t  in c l u d e  the  
n u m b e r  o f  p e o p l e  w h o  h a v e  
d ie d  u n d e r  a  g i v e n  d o c to r ’s  
ca re .

BOSTON — Not so long 
ago, finding a new doctor 
meant asking the old one for 
a referral. But fewer Ameri­
cans now have a fam ily doc­
tor to turn to. What should 
they do?

Massachusetts has the an­
swer. Since November, the 
state’s medical licensing board 
has been giving the public 
much-improved access to in­
formation about the 27,000 li­
censed physicians in the state, 
including their disciplinary 
records and (more vaguely) 
their malpractice histories.

It is a huge success. In just 
a few days, the board had to 
more than double the office 
staff and add extra telephone 
lines to handle the load.

"People want this informa­
tion. They’re getting tired of 
subscribing to Consumer Re­
ports and finding way more 
about the safety of their cars 
than their doctors," says Sid­
ney Wolfe, director of the 
health-research arm of Pub­
lic Citizen, a lobbying group 
in Washington.

“Doctors kill way more peo­
ple than automobiles (do)."

Since people s till have 
trouble getting through the 
clogged switchboard, copies 
of the records may well be 
placed in public libraries or 
posted on the Internet.

Doctors themselves are 
much less keen. The Massa­
chusetts Medical Society 
originally opposed the idea of 
opening doctors’ records to 
public scrutiny.

But when it became clear 
that a bill of this kind was 
bound to pass the Legislature, 
the society wrote a bill that it 
could live with, and this be­
came the basis of the law that 
was passed last summer.

The reports do not include 
the number of people who 
hove died under a given doc­
tor's care. “ It ’s hard lo collect 
and it’s hard to verify ,” says 
A lexander Fleming, the 
board’s executive director.

Nor are they explicit about 
malpractice cases. Instead of 
revealing the dollar amounts 
claimed or paid, the reports 
merely say that Doctor A , a 
neurosurgeon, had claims 
made against him that 
amounted to 40 percent of the

average malpractice claim 
for neurosurgeons nationally. 
Would-be patients in search 
of plain figures will have to 
go on digging.

Thomas Reardon, the vice- 
chairman of the American 
Medical Association, says the 
AMA opposes the inclusion of 
malpractice data in any form, 
fearing that patients would 
not really understand the in­
formation.

Doctors are sometimes 
slapped with malpractice 
suits that are baseless, but 
which would cost so much to 
fight that they settle anyway. 
And doctors in high-risk 
practices, such as brain and 
heart surgeons, stand a much 
greater chance of being sued 
through no fault of their own.

Besides, adds Dr. Reardon, 
“We don't think the malprac­
tice information is relevant.”

California, Florida, Texas

and other big states are look­
ing closely at the Massachu­
setts system. But since doc­
tors are as mobile as any other 
Americans, consumer advo­
cates say the disclosure should 
be on a nationwide basis.

A national database of 
such information already ex­
ists, but the law that created 
it also sharply restricts ac­
cess. Only licensing authori­
ties and peer-review organi­
zations, such as hospitals and 
some managed-care opera­
tions, can get information 
from it.

Dr. Wolfe of Public Citizen 
would like to see it opened lo 
the public. The AMA would 
rather see it destroyed.

Even Dr. Reardon admits 
that opening the files nation­
wide on doctors is probably 
inevitable.

Meanwhile, the same sort 
of disclosure system has al­
ready been proposed for 
lawyers. And yes, the Am eri­
can B a r Association also 
maintains a national data­
bank of disciplinary actions 
against members of the bar. 
But gues--. what: it is open 
only to other lawyers.

' J  The  Eco n o m ist, of London , is  an 
International m agazine of b u s in e ss , 
p o litics and cu ltu ra l a ffa irs .
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D ea r  Consumer;

T h i s  i s  i n  r e s p o n s e  t o  y o u r  i n q u i r y  t o  t h e  Food and D rug  
A d m in i s t r a t i o n  (FDA), r e g a r d i n g  p e d i c l e  s c r e w s .  Y o u r  i n q u i r y  has  
b e e n  fo rw a rd e d  t o  FDA's C om m u n ic a t io n  S e c t i o n  i n  t h e  C e n t e r  f o r  
D e v i c e s  and R a d i o l o g i c a l  H e a l t h  f o r  r e p l y .  The f o l l o w i n g  
p a r a g r a p h s  d e s c r i b e  t h e  r e g u l a t o r y  i s s u e s  s u r r o u n d in g  p e d i c l e  
s c r e w s .  A ls o  i n c l u d e d  i s  a l i s t  o f  c o n t a c t s  f o r  b a c k  s u p p o r t  
g r o u p s .

R e g u la t o r y  s t a t u s  o f  p e d i c l e  s c rew  d e v i c e s  v a r i e s  b a s e d  u p o n  t h e  
i n d i c a t i o n ,  FDA's C e n t e r  f o r  D e v ic e s  and R a d i o l o g i c a l  H e a l t h  
a c k n ow le d g e s ,  i n  J a n u a r y  o f  1995, t h a t  a d e v i c e  m a n u f a c t u r e r  
p r o v id e d  a d e q u a te  d o c u m e n t a t io n  t o  d em o n s t r a t e  t h e  p re am en dm en ts , 
c o m m e r c ia l  d i s t r i b u t i o n  o f  a p e d i c l e  s c rew  f i x a t i o n  s y s tem  when 
u s e d  f o r  t h e  i n d i c a t i o n  o f  s e v e r e  s p o n d y l o l i s t h e s i s  ( g ra d e s  3 and 
4) a t  t h e  f i f t h  lum b a r  - f i r s t  s a c r a l  v e r t e b r a l  (L5-S1) j o i n t .

I n  a c c o r d a n c e  w i t h  t h i s  d e t e r m in a t i o n ,  p r em a rk e t  n o t i f i c a t i o n s  
(510(k)s) h a v e  b e e n  a c c e p t e d  f o r  p e d i c l e  s c rew  s p i n a l  f i x a t i o n  
d e v i c e  s y s tem s  f o r  t h e  same i n t e n d e d  u s e .  T h e s e  s u b m is s io n s  h a v e  
b e e n  r e v ie w e d  u n d e r  510(k) r e g u l a t i o n s  as a p rem am endm en ts , 
d e v i c e  s y s tem . W a rn in g  l a b e l s  l i m i t e d  t h e  i n t e n d e d  u s e  o f  t h e s e
d e v i c e  sy s tem s  a r e  r e q u i r e d  and  must b e  p r e s e n t e d  as f o l l o w s :

\
W a rn in g s :

- When used  as a p e d i c l e  s c rew  sy s tem , t h i s  d e v i c e  s y s tem  i s  
i n t e n d e d  o n l y  f o r  g r a d e  3 o r  4 s p o n d y l o l i s t h e s i s  a t  t h e  f i f t h  
lu m b a r  - f i r s t  s a c r a l  v e r t e b r a l  (L5-S1) j o i n t .

- The s c rew s  o f  t h i s  d e v i c e  sys tem  a r e  n o t  i n t e n d e d  f o r  t h e  
i n s e r t i o n  o n t o  t h e  p e d i c l e s  t o  f a c i l i t a t e  s p i n a l  f u s i o n s  a b o v e  
t h e  L5-S1 j o i n t .

- B e n e f i t  o f  s p i n a l  f u s i o n s  u t i l i z i n g  any  p e d i c l e  s c r ew  
f i x a t i o n  sys tem  h a s  n o t  b e e n  a d e q u a t e ly  e s t a b l i s h e d  i n  p a t i e n t s  
w i t h  s t a b l e  s p i n e s .

- P o t e n t i a l  r i s k s  i d e n t i f i e d  w i t h  t h e  u s e  o f  t h i s  d e v i c e  
s y s t em , w h ic h  may r e q u i r e  a d d i t i o n a l  s u r g e r y  i n c l u d e ,  d e v i c e  
com ponen t f r a c t u r e ,  l o s s  o f  f i x a t i o n ,  n o n - u n io n ,  f r a c t u r e  o f  t h e  
v e r t e b r a ,  n e u r o l o g i c a l  i n j u r y ,  and  v a s c u l a r  o r  v i s c e r a l  i n j u r y .

A l t h o u g h  f u t u r e  s u b m is s io n  f o r  p e d i c l e  s c rew  s p i n a l  f i x a t i o n  
s y s tem s  f o r  s e v e r e  s p o n d y l o l i s t h e s i s  a r e  s u b j e c t  t o  510(k) 
r e g u l a t i o n s ,  o t h e r  i n d i c a t i o n s  a n d/ o r  i n t e n d e d  u s e s  o f  p e d i c l e  
s c rew s  a r e  s t i l l  c o n s id e r e d  p o s t- e n a c tm e n t  a n d , t h e r e f o r e ,  c l a s s  
I I I  r e q u i r i n g  p r em a rk e t  a p p r o v a l .  I n v e s t i g a t i o n a l  s t u d i e s  s h o u ld



c o n t i n u e  f o r  t h i s  and any  o t h e r  i n t e n d e d  u s e s  u n d e r  FDA a p p ro v e d  
I n v e s t i g a t i o n a l  D e v i c e  E x em p t io n  (IDEs) w h i l e  t h e  a g e n c y  
d e t e rm in e s  t h e  a p p r o p r i a t e  c l a s s i f i c a t i o n  f o r  t h e s e  s y s t em s .

I n  d o c k e t  number 95N-0176 o f  t h e  F e d e r a l  R e g i s t e r  p u b l i s h e d  
O c t o b e r  4, 1995, FDA h a s  p ro p o s e d  a c l a s s i f i c a t i o n  f o r  p e d i c l e  
s c rew  s p i n a l  s y s tem s  f o r  s e v e r e  s p o n d y l o l i s t h e s i s  and p r o p o s e d  
r e c l a s s i f i c a t i o n  o f  some o t h e r  i n d i c a t i o n s .  The  comment p e r i o d  
f o r  t h i s  p r o p o s e d  r u l e  c l o s e d  M arch 4, 1996. FDA h a s  r e c e i v e d  
o v e r  1,900 comments and i s  c u r r e n t l y  r e v i e w in g  t h o s e  comm en ts . 
A f t e r  r e v i e w in g  t h e s e  comments , FDA w i l l  h a v e  t o  d e c i d e  w h e t h e r  
t o  f i n a l i z e  t h e  p r o p o s a l ,  m o d i f y  t h e  p r o p o s a l ,  o r  p o s s i b l y  r e j e c t  
t h e  i n i t i a l  p r o p o s a l .  I f  t h e  p r o p o s a l  i s  f i n a l i z e d  o r  m o d i f i e d ,  
t h e n  FDA must a l s o  d e t e rm in e  w h e t h e r  s t u d i e s  w i l l  b e  r e q u i r e d  
u n d e r  d i s c r e t i o n a r y  p o s t-m a rk e t  s u r v e i l l a n c e  r e q u i r e m e n t s ,  
s e c t i o n  5622(a)(2) o f  t h e  S a fe  M e d ic a l  D e v ic e s  A c t  o f  1990 f o r  
t h e s e  d e v i c e s .

A l t h o u g h  t h e  Food and D rug A d m in i s t r a t i o n  does  n o t  e n d o r s e  
g r o u p s ,  t h e r e  a r e  p a t i e n t  s u p p o r t  g ro u p s  t h a t  you  m ig h t  b e  
i n t e r e s t e d  i n  c o n t a c t i n g .  The c o n t a c t  p e r s o n  and  t h e i r  p h o n e  
num ber a r e  l i s t e d  as f o l l o w s :

- C a r o l  F i e l d e r  - V i r g i n i a  (540)890-3248
- M a r ty  Ward - New M e x ic o  (505)327-0603
- S t e v e  B a ld e r z a c h  - New York  (716)372-0098

I f  y o u  w is h  t o  r e p o r t  any  p ro b lem s  you h a v e  e x p e r i e n c e d ,  p l e a s e  
c a l l  FDA 's Medwatch P ro b lem  R e p o r t i n g  l i n e  a t  1-800-FDA-1088.
F o r  a d d i t i o n a l  i n f o r m a t i o n  o r  q u e s t io n s  r e g a r d i n g  p e d i c l e  s c rew  
f i x a t i o n  s y s tem , p l e a s e  c a l l  t h e  FDA's Consumer I n q u i r y  L i n e  a t  
(301)443-3170.

I  am e n c l o s i n g  o u r  most r e c e n t  i n f o r m a t io n  on p e d i c l e  s c rew s  
w h ic h  w i l l  a n sw e r  some o f  y o u r  q u e s t io n s .

S i n c e r e l y  y o u r s ,

N ancy M. L eona rd  
E d i t o r
C om m un ic a t io n s  S e c t i o n ,  HFZ-210 
O f f i c e  o f  H e a l t h  and I n d u s t r y  P rogram s 
C e n t e r  f o r  D e v ic e s  and

R a d i o l o g i c a l  H e a l t h

E n c lo s u r e
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A l t h o u g h  a  v a r i e t y  o f  h o n e  s c r e w s  h a v e  b e e n  a p p r o v e d  b y  FDA f o r  
p o s t e r i o r  f i x a t i o n  o f  t h o  s a c r a l  s p i n e  a n d  f o r  a n t e r i o r  f i x a t i o n  
o f  t h e  c e r v i c a l#  t h o r a c i c  a n d  lu m b a r  o p i n e ,  n o  s c rew s  h a v e  b e e n  
a p p r o v e d  fo r_P lf lQ em & n t i n  t h e  v e r t e b r a l  p e d i c l e s  as  p a r t  . o f  a 
s p i n a l  f i x a t i o n  s y s t em . T h u s  t h e  l a v  f o r b i d s  m a n u f a c t u r e r s  o r  
o t h e r s  f r o m  l a b e l i n g  o r  p r o m o t in g  o r t h o p e d i c  s c r e w s  a p p r o v e d  f o r  
o t h e r  u s e d  ae  ‘' p e d i c l e  s c rew s .* '

T h e  u e e  o f  o r t h o p e d i c  a a rew s  a p p r o v e d  f o r  o t h e r  p u r p o s e s  as 
“p e d i c l e  s c rew s"  b y  p h y s i c i a n s ,  i s  c o n s id e r e d  b y  FDA t o  be  an  
“o f f - l a b e l "  u s e  —  t h a t  i a ,  u s i n g  a n  a p p r o v e d  d e v i c e  f o r  an  
u n a p p r o v e d  i n d i c a t i o n .  I n  g e n e r a l ,  a  p h y s i c i a n  who en gag es  i n  
o f f - l a b e l  u s e s  h a s  t h e  r e s p o n s i b i l i t y  t o  b e  w e l l  in f o rm e d  a b o u t  
t h e  d e v i c e ,  a n d  t o  b a s e  t h e  d e c i s i o n  t o  u s e  i t  o n  s o u nd  m e d i c a l  
e v i d e n c e  a n d  a f i r m ,  s c i e n t i f i c  r a t i o n a l e .  T h e  p h y s i c i a n  s h o u ld  
u n d e r t a k e  a  £ ■'11 and  C ra n k  d i s c u s s i o n  o f  s u c h  o f f - l a b e l  u s e  w i t h  
t h e  p a t i e n t ,  e x p l a i n i n g  t h e  b e n e f i t s ,  d r aw b a ck s  and  l i m i t a t i o n s  
o f  k n o w le d g e  a b o u t  t h e  p r o c e d u r e ,  a nd  m a k in g  i t  c l e a r  t h a t  t h e  
u s e  i n  q u e s t i o n  h a s  n o t  b e e n  a p p r o v e d  by' FDA.

*

FDA i s  p i  r t i c u l a r l y  c o n c e r n e d  a b o u t  t h a  v i d e u p r e a d  u s e  o f  p e d i a l e  
s c r e w s  w i t h o u t  a p p r o v a l  a n d  w i t h o u t  s u f f i c i e n t  d a t a  t o  f u l l y  
a d v i s e  p r a c t i t i o n e r s  a nd  p a t i e n t s  a b o u t  e x p e c t e d  o u tcom es  f o r  
v a r i o u s  i n d i c a t i o n s .  To a s s e s s  t h a  a i t u a t i o n ,  FDA s p o n s o r e d  a* 
S c i e n t i f i c  Sympos ium  o n  P e d i c l e  S c rew  D e v i c e s  o n  A u g u s t  20, 1993, 
u n d e r  t h e  a u s p i c e s  o f  t h e  a g e n c y ' s  O r t h o p e d ia  D e v i c e s  A d v is o r y  
P a n e l .  T h i s  s ym pos ium , a l o n g  w i t h  s c i e n t i f i c  i n f o r m a t i o n  i n  t h e '  
m e d i c a l  l i t e r a t u r e  a n d  p r e s e n t a t i o n s  a t  p r o f e s s i o n a l  m e e t in g s  and  
a t  F D A 's  A d v i s o r y  C om m it t e e  m e e t i n g s ,  h a v e  p r o v i d e d  t h e  A gency  
a n d  t h e  p a n e l  w i t h  v a l u a b l e  p r e l im i n a r y  i n f  or: n a t i o n  r e g a r d i n g  t h e  
s a f e t y  a n d  e f f e c t i v e n e s s  o f  p e d i a l e  s c rew s  i n  a e r t a i n  s p e c i f i c  
a p p l i c a t i o n s  s u c h  aa  s p i n a l  f r a c t u r e s ,  d e g e n e r a t i v e  
s p o n d y l o l i s t h e s i s ,  t um o r s  and  s c o l i o s i s *  H ow e v e r ,  FDA has  l i t t l e  
e v i d e n c e  t o  d a t a  on  w h i c h  t o  e v a l u a t e  t h e s e  d a v i a e s  (o r  s p i n e  
s u r g e r y  i n  g e n e r a l )  as  p a r t  o f  t h e  t r e a t m e n t  o f  lo w  b a ck  p a i n .

FDA i s  s e e k i n g  t o  c o l l e c t  s a f e t y  a n d  e f f e c t i v e n e s s  i n f o r m a t i o n  o n  
p e d i c l e  s c r e w s .  T h e  a g e n c y  i s  w o r k in g  a c t i v e l y  v i u h  a c o n s o r t iu m  
o f  s p i n e  s u r g e r y  s o c i e t i e s  t o  c o l l e c t  d a t a  o n  t h e  u s e  o f  t h e s e  
p r o d u c t s  a s  p a r t  o f  f i x a t i o n  s u r g e r y  i n  u n s t a b l e  and  d e g e n e r a t i v e
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c o n d i t i o n s  o f  t h o  s p i n a .  Ir* a d d i t i o n ,  t h e r e  a r e  now  13 o n g o in g  
FDA-app ro ved  c l i n i c a l  t r i a l s  t o  g a t h e r  s a f e t y  a nd  e f f a a t i v a n a s s  
d a t a  f o r  a num ber o f  c l i n i c a l  i n d i c a t i o n s .  FDA e n c o u r a g e s  
s u r g e o n s  u s i n g  p e d i o l o  s o rew  d e v i c e s  t o  e n r o l l  t h e i r  p a t l c n t o  i p  
m ig h  a p p ro Y Q d -^ ’l i n i g f l l  in v e s t lg a t lo n a *

T h a  a v a i l a b l e  s a f e t y  and e f f e c t i v e n e s s  d a ta  on p e d i a l e  s c re w s  
w i l l  b e  r e -e v a l u a t o d  d u r in g  a p u b l i c  m e e tin g  o f  F D A ' s  O r t h o p e d ic  
D e v ic e s  A d v is o r y  P a n e l t h i s  summer.
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FDA h a s  r e c e n t l y  r e c e i v e d  a number o f  i n q u i r i e s  a b o u t  c e r t a i n  
s c r ew s  u s e d  i n  s u r g e r y  t o  s t a b i l i z e  t h e  s p i n e .  We hope  t h e  
f o l l o w i n g  i n f o r m a t i o n  h e l p s  t o  a n sw e r  t h e s e  q u e s t i o n s .

How a r e  t h e  s c rew s  used?

S c rew s  a r e  u s e d  t o  s t a b i l i z e  t h e  s p i n e  a f t e r  s p i n a l  i n j u r y ,  
o r  t o  c o r r e c t  s e v e r e  s p i n a l  c u r v a t u r e s  a n d  o t h e r  
a b n o r m a l i t i e s .  A p a i r  o f  t h e  s c rew s  i s  p l a c e d  h o r i z o n t a l l y  
i n t o  t h e  r e a r  o f  t h e  bony b r i d g e s ,  c a l l e d  p e d i c l e s ,  t h a t  a r e  
c o n n e c t e d  t o  e a c h  v e r t e b r a ,  o ne  o n  e a c h  s i d e .  (Thus t h e y  
a r e  c a l l e d  “p e d i c l e  s c rew s"  when u s e d  f o r  t h i s  p u r p o s e . )  
V e r t i c a l  r o d s  ( o r  p la t e s )  a r e  a t t a c h e d  t o  t h e  s c r e w s .  T he  
r o d s  a r e  c o n n e c t e d  t o  t h e  p e d i c l e s  o f  a s e c o n d  v e r t e b r a  b y  
means o f  a n o t h e r  s e t  o f  p e d i c l e  s c r e w s ,  s t r a i g h t e n i n g  o r  
s t r e n g t h e n i n g  t h e  s p i n e .

How w id e s p r e a d  i s  t h i s  use?

P e d i c l e  s c rew s  h a v e  l a r g e l y  r e p l a c e d  o th e r- m e th o d s  o f  s p i n e  
s t a b i l i z a t i o n  s u c h  as w i r e s ,  r o d s  and  h o ok s  i n  t h e  30-70,000 
s p i n e  s t a b i l i z a t i o n  p ro c ed u re s , p e r f o rm e d  a n n u a l l y  i n  t h e  
U .S . '  A b o u t  300,000 p e o p le  h a v e  b ee n  im p la n t e d  w i t h  t h e  
s c r e w s .

Why i s  FDA c o n c e r n e d  a b o u t  t h e  screws?

B e c a u s e ,  d e s p i t e  t h e i r  w id e s p r e a d  u s e ,  n o t  e n ough  i s  known 
a b o u t  t h e  p o s s i b l e  s h o r t- te rm  a d v e r s e  e f f e c t s  o f  t h e  s c rew s  
when t h e y  a r e  u s e d  i n  t h e  p e d i c l e s  o f  t h e  s p i n e ,  n o r  a b o u t  
t h e i r  lo n g - te rm  e f f e c t i v e n e s s .  U nd e r  t h e  l a w ,  b e f o r e  
o r t h o p e d i c  s c r ew s  c a n  be m a rk e te d  as  p e d i c l e  s c r ew s ,  t h e i r  
m a n u f a c t u r e r s  m us t s u b m it  s c i e n t i f i c  d a t a  t o  FDA 
e s t a b l i s h i n g  t h a t  t h e s e  d e v i c e s  a r e  s a f e  a nd  e f f e c t i v e  f o r  
t h i s  p u r p o s e .  L im i t e d  s t u d i e s  o f  p e d i c l e  s c r ew s  h a v e  b ee n  
o n g o in g  f o r  a num ber o f  y e a r s ,  a nd  FDA h a s  a p p r o v e d  u s i n g  
t h e  s c rew s  i n  t h e s e  s t u d i e s .  B u t  t h e  s t u d i e s  a r e  s t i l l  n o t  
c o m p le t e ,  and  t h e  m a n u f a c t u r e r s  l a v e  n o t  y e t  a c c um u la t e d  
e n o u g h  d a ta  t o  show , one way o r  t h e  o t h e r ,  w h e t h e r  t h e  
s c r ew s  a r e  s a f e  a nd  e f f e c t i v e .



A r e  t h e r e  a n y  s p i n a l  s c r e w a  a p p r o v e d  b y  F D A ?

Yes-. T ho se  t h a t  a r e  i n s e r t e d  i n t o  t h e  f r o n t  o f  t h e  s p i n e  
r a t h e r  t h a n  t h e  r e a r  h a v e  b een  a p p r o v e d .  S crews u s ed  i n  
c e r t a i n  p o r t i o n s  o f  t h e  lo w e r  s p i n e  ( t h e  sacrum) a r e  a l s o  
a p p r o v e d .  B u t  no s c rew s  h a v e  b e e n  a p p r o v e d  f o r  u s e  i n  t h e  
p e d i c l e s  o f  t h e  s p i n e .

I f  p e d i c l e  s c r e w s  a r e n ' t  a p p r o v e d ,  h o w  c a n  t h e y  b e  u s e d  3 0  
w i d e l y ?

I n  p r a c t i c e ,  s u r g e o n s  o f t e n  u s e  o r t h o p e d i c  s c rew s  t h a t  FDA 
h a s  c l e a r e d  f o r  o t h e r  p u r p o s e s ,  s u c h  a s  r e p a i r i n g  l o n g  bones  
i n  t h e  arms and  l e g s ,  as  p e d i c l e  s c r e w s .  S u ch  u s e  o f  
a p p r o v e d  m e d i c a l  d e v i c e s  f o r  n o n- a p p ro v e d  p u r p o s e s  i s  c a l l e d  
" o f f - l a b e l  u s e , "  a nd  h a s  t r a d i t i o n a l l y  b e e n  r e g u l a t e d  by  t h e  
h o s p i t a l s  i n  w h ic h  p h y s i c i a n s  p r a c t i c e  a nd  b y  t h e i r  s t a t e  
m e d i c a l  b o a r d s ,  n o t  b y  FDA.

H o w e v e r , ,  FDA h a s  t a k e n  ti/D a c t i o n s  t o  b e  s u r e  t h a t  a l l  
p a r t i e s  a r e  a d e q u a t e ly  i n f o rm e d  t h a t  u s i n g  s c rew s  i n  t h e  
p e d i c l e s  o f  t h e  s p i n e  i s  c o n s id e r e d  a n  " o f f - la b e l"  u s e .  
F i r s t ,  t o  b e  s u r e  p h y s i c i a n s  u n d e r s t a n d  t h e  r e g u l a t o r y  
s t a t u s  o f  t h e  s c r e w s ,  FDA r e q u i r e s  t h a t  m a n u f a c t u r e r s  
i n c l u d e  i n  t h e  l a b e l i n g  f o r  t h e  s c r ew s  a s t a t e m e n t  t h a t  t h e y  
a r e  n o t  a p p ro v e d  f o r  u s e  i n  t h e  s p i n e .  And s e c o n d ,  FDA has  
a d v i s e d  p h y s i c i a n s  t h a t  t h e y  h a v e  a n  o b l i g a t i o n  t o  d i s c u s s  
a n y  " o f f - la b e l"  u s e  o f  t h e s e  s c rew s  w i t h  t h e  p a t i e n t ,  
e x p l a i n i n g  t h e  b e n e f i t s ,  d raw ba ck s  a nd  l i m i t a t i o n s  o f  
k n o w le d g e  a b o u t  t h e  p r o c e d u r e ,  a nd  m a k in g  i t  c l e a r  t o  t h e  
p a t i e n t  t h a t  t h i s  p a r t i c u l a r  u s e  o f  t h e  s c rew s  has n o t  b ee n  
a p p r o v e d  by  FDA.

W id e s p r e a d  u s e  o f  s c r ew s  i n  t h e  p e d i c l e s  o f  t h e  s p i n e  was 
e n c o u r a g e d  i n  t h e  p a s t  b y  some o f  t h e  s c r e w  m a n u f a c t u r e r s ,  
who p rom o te d  t h i s  p r a c t i c e  t o  s u r g e o n s  t h r o u g h  t r a i n i n g  
c o u r s e s  g i v e n  d u r i n g  p r o f e s s i o n a l  m e e t i n g s .  As a r e s u l t  o f  
FDA w a r n in g s ,  t h i s  t y p e  o f  i l l e g a l  p r o m o t io n  h a s  l a r g e l y  
c e a s e d .

Does t h e  l a c k  o f  FDA a p p r o v a l  mean t h e  s c r ew s  a r e  unsa fe?

N o t  n e c e s s a r i l y .  T h e r e  s im p l y  i s n ' t  e n o u g h  s c i e n t i f i c  
i n f o r m a t i o n  a t  t h i s  p o i n t  t o  s a y  f o r  s u r e  w h e th e r  t h e  s c rew s  
a r e  s a f e  f o r  u s e  i n  t h e  p e d i c l e s  o f  t h e  s p i n e  o r  n o t .  T h e r e  
i s  some e v i d e n c e  t h a t  t h e  s c r ew s  m ig h t  b e  b e n e f i c i a l  i n  
t r e a t i n g  c e r t a i n  s p e c i f i c  c o n d i t i o n s ,  s u c h  as  s p i n a l  
f r a c t u r e s ,  d e g e n e r a t i v e  s p o n d y l o l i s t h e s i s  ( s l i p p a g e  o f  t h e  
s p i n e ) , tum ors  a nd  s c o l i o s i s  ( s p i n a l  c u r v a t u r e ) . I n  l i g h t  
o f  t h i s  e v i d e n c e ,  a n  FDA a d v i s o r y  p a n e l  o f  o u t s id e  e x p e r t s  
recommended  i n  J u l y  1994 t h a t  FDA r e - c l a s s i f y  t h o s e  p e d i c l e



s c r e w  d e v i c e  s y s tem s  i n t e n d e d  f o r  two s p e c i f i c  u ses  —  
t r e a t i n g  s p i n a l  f r a c t u r e s  and  s p i n a l  s l i p p a g e  — i n t o  a l e s s  
s t r i n g e n t  r e g u l a t o r y  c a t e g o r y .  FDA i s  now c o n s id e r i n g  
w h e t h e r  t o  t a k e  t h i s  a c t i o n .

B u t  t h e  e f f e c t i v e n e s s  o f  t h e  s c rew s  —  o r  a ny  o t h e r  s u r g i c a l  
p r o c e d u r e  —  i n  t r e a t i n g  lo w  b a ck  p a i n  o r  s im p l e  d i s c  
p r o b le m s  i s  f a r  more u n c e r t a i n .  D e s p i t e  t h i s ,  many o f  t h e  
30-70,000 s p i n e  s t a b i l i z a t i o n  p r o c e d u r e s  p e r fo rm ed  a n n u a l l y  
i n  t h e  U .S .  a r e  t o  t r e a t  t h e s e  c o n d i t i o n s .

What a b o u t  t h e  p r o b le m  o f  s c rew s  b r e a k in g  i n s i d e  t h e  body?

A l t h o u g h  some news s t o r i e s  h a v e  im p l i e d  t h a t  t h e  s c rew s  
b r e a k  v e r y  common ly , t h e  a c t u a l  b r e a k a g e  r a t e  i s  n o t  known . 
L im i t e d  i n f o r m a t i o n  s u g g e s t s  t h a t  t h e  s c r ew s  now b e i n g  u s e d  
b r e a k  l e s s  f r e q u e n t l y  t h a n  t h o s e  u s e d  i n  t h e  mid-1980s, 
b e c a u s e  o f  im p ro v em e n ts  i n  p r o d u c t  d e s ig n  a n d  t e s t i n g .  More 
i n f o r m a t i o n  i s  n e ed e d  a b o u t  b r e a k a g e  r a t e s  b e f o r e  FDA c a n  
d e c i d e  w h e t h e r  t h e  s c rew s  a r e  s a f e  and  e f f e c t i v e  f o r  u s e  i n  
t h e  s p i n e .

I s  p r o g r e s s  b e i n g  made i n  g e t t i n g  s c i e n t i f i c  i n f o r m a t i o n  o n  t h e  
e f f e c t i v e n e s s  o f  t h e  screws?

Y e s .  FDA i s  w o r k in g  w i t h  s u r g e o n s  and  m a n u f a c t u r e r s  t o  
d e s i g n  sound  c l i n i c a l  s t u d i e s  a nd  g e t  th em  und e rw ay . T h e s e  
s t u d i e s  w i l l  p rc  r i d e  t h e  n e e d e d  i n f o r m a t i o n  a b o u t  w h ic h  
s p i n a l  c o n d i t i o n s ,  i f  a n y ,  c a n  b e  s u c c e s s f u l l y  t r e a t e d  w i t h  
t h e  s c r e w s ,  t h e  k in d s  o f  a d v e r s e  e f f e c t s  t h a t  can  b e ‘ 
e x p e c t e d ,  and  how o f t e n  t h e y  o c c u r .

I n  t h e  m e a n t im e ,  w ha t  a b o u t  p e o p l e  c o n t e m p l a t i n g  b a c k  su rge ry?

P a t i e n t s  c o n s i d e r i n g  b a ck  s u r g e r y  i n  w h i c h  p e d i c l e  s c rew s  
m ig h t  b e  u s ed  t o  s t a b i l i z e  t h e  s p i n e  s h o u ld  k eep  i n  m in d  
t h a t  t h e s e  d e v i c e s  h a v e  n o t  b e e n  a p p r o v e d  f o r  t h i s  p u r p o s e ,  
a n d  t h a t  FDA c a n n o t  a s s u r e  t h a t  t h e y  a r e  s a f e  and e f f e c t i v e .  
T h e y  s h o u ld  a l s o  remember t h a t  t h e r e  i s  l i t t l e  e v id e n c e  t h a t  
t h e  s c r ew s  a r e  e f f e c t i v e  i n  t r e a t i n g  lo w  b a c k  p a in  o r  s im p l e  
d i s c  p r o b le m s .  P a t i e n t s  s h o u ld  a sk  t h e i r  d o c t o r s  t o  e x p l a i n  
b e f o r e h a n d  b o t h  t h e  p o t e n t i a l  b e n e f i t s  a n d  r i s k s  o f  t h e  
s c r e w s ,  as  w e l l  a s  a l t e r n a t i v e  t r e a tm e n t s ,  i n c l u d i n g  non- 
s u r g i c a l  o n e s .  P a t i e n t s  s h o u ld  a l s o  k e e p  i n  m in d  t h a t ,  as  
w i t h  a n y  s u r g e r y ,  i t  i s  im p o r t a n t  t o  c h o o s e  a s u rg e o n  who i s  
s k i l l e d  and e x p e r i e n c e d  i n  p e r f o rm in g  t h e  p r o c e d u r e .



W h a t  a r e  t h e  s u r g i c a l  a l t e r n a t i v e s  t o  t h e  s c r e w s ?

The. g o a l  i n  t h e s e  p r o c e d u r e s  i s  t o  s t a b i l i z e  t h e  s p i n e  
t e m p o r a r i l y  u n t i l  tw o  o r  more a d j a c e n t  v e r t e b r a e  p e rm a n e n t ly  
f u s e  t o g e t h e r .  T h i s  c a n  b e  do ne  w i t h  t h e  u s e  o f  hooks  o r  
w i r e s ,  w h ic h  a r e  a p p ro v e d  by FDA, r a t h e r  t h a n  t h e  s c r e w s .  
S u r g e r y  c a n  a l s o  b e  d o ne  u s i n g  im p la n t s  a t t a c h e d  f rom  t h e  
f r o n t  o f  t h e  s p i n e  r a t h e r  t h a n  t h e  r e a r .  And f u s i o n  c a n  b e  
a c c o m p l i s h e d  s u r g i c a l l y  w i t h o u t  t h e  u s e  o f  im p la n t s  b y  
i n s e r t i n g  b o n e  g r a f t :  b e tw e e n  t h e  v e r t e b r a e ,  f o l l o w e d  by  t h e  
p r o lo n g e d  u s e  o f  b r a c e s  o r  c a s t s .

How a b o u t  p e o p l e  who a l r e a d y  h a v e  t h e  screws?

Some news s t o r i e s  h a v e  im p l i e d  t h a t  a l a r g e  p r o p o r t i o n  o f  
p e d i c l e  s c r ew s  f a i l  i n  u s e .  A l t h o u g h  t h e  a c t u a l  f a i l u r e  
r a t e  i s  s t i l l  u nk now n , t h e  m e d i c a l  l i t e r a t u r e  i n d i c a t e s  t h a t ,  
t h e  s c r ew s  p r o b a b l y  f a i l  o n l y  a  s m a l l  p e r c e n t a g e  o f  t h e  
t im e .  T h i s  means t h a t  m os t p a t i e n t s  w i t h  t h e  s c rew s  a r e  
n o t  l i k e l y  t o  h a v e  s e r i o u s  p r o b lem s  w i t h  th em . H ow eve r , 
p a t i e n t s  who a r e  e x p e r i e n c i n g  p r o b lem s  o r  c o n c e r n s  t h a t  
r e l a t e  t o  t h e i r  s u r g e r y  s h o u ld  c o n s u l t  w i t h  t h e i r  d o c t o r s .
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INSTRUCTIONS FOR COMPLETING FDA FORM 3500A

For use by user facilities, distributors, and manufacturers 
for MANDATORY reporting of adverse events and product problems 

as designated in the applicable statutes and FDA regulations.

All entries should be typed.

Complete all sections that apply.

To complete an item when information is not available, use:
NA for not applicable
NI tor no information at this time (but may be available 
UNK for unknown at a later date) ..

Dates should be entered as month/day/year (e.g. June 3, 1993 =  06/03/93).
If exact dates are unknown, provide the best estimate.

For narrative entries, if the fields do not provide adequate space, attach an 
additional page(s), and indicate the appropriate section and block number next 
to the narrative continuation.

All attached pages should be identified as page o f  and should display the
user facility, distributor, or manufacturer report number in the upper right 
comer as applicable. Reports from user facilities, device distributors, and 
device manufacturers should include the firm’s or facility’s name in the upper 
right comer as well.

If reportin'' more than two (2) suspect medications or one (1) suspect medical 
device per adverse event, use another copy of the form with only section C or 
section D filled in as appropriate.

A computer-generated facsimile c f the form may be submitted in lieu of the 
preprinted form if the submitter has received written preapproval from the 
appropriate FDA program office. It is not necessary for this form to be 
generated in the same two-sided format as the preprinted form. A two page 
front-only form is acceptable.

If no suspect medical device is involved in a reported adverse event, section G 
"all manufacturers" may be substituted for section D "suspect medical device" 
on the front of the form to enable the submission of a one page form.

Adverse events with vaccines should not be reported on this form. Call 1-800- 
822-7967 for a copy of the VAERS form to report an adverse event associated 
with a vaccine.



Complete a separate form for each patient unless the report is on a medical device in 
which multiple patients were adversely affected through the use of the same device.
In that case, indicate the number of patients in block B5 (event description) and 
complete blocks A1 - A3 for any one patient of the submitter’s choice.

A l: Patient identifier - Provide the patient’s initials or some other type of identifier that
will allow both the submitter and the initial reporter (if different), to identify the 
report if  contacted for follow-up. Do NOT use the patient’s name or social security 
number.

The patient’s identity is held in strict confidence by FDA and protected to the fullest 
extent of the law.

A2: Age. - Enter the patient’s birthdate, if  known, or the patient’s age at the time of
event onset.

o = if the patient is 3 years or older, use years (e.g., 4 years),

o if the patient is less than  3 years old, use months (e.g., 24 months),

o if the patient is less than  1 month old, use days (e.g., 5 days).

Provide the best estimate if exact age is unknown.
■t

If  the adverse event is a congenital anomaly, use the age cr birthdate of the child or 
the date pregnancy is terminated. If information is available as tc the time during 
pregnancy when exposure occurred, provide that information in narrative block B5.

A3: Sex - Enter the patient’s gender. If the adverse'event Is a congenital anomaly, report
the sex of the child. :

A4: W eight- Indicate whether the weight is in pounds (lbs) or kilograms (kgs). Make a
best estimate if exact weight is unknown. If  the adverse event is a congenital 
anomaly, use the weight of the child.

3
SECTION A: PATIEN T INFORMATION
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O ther - Check only if the other categories are not applicable to the report.
Briefly describe the patient outcome in the space provided. The actual 
narrative of the event will be entered in block. B5.

B3: D ate of the event - Provide the best estimate of the date of first onset of the adverse
event. For congenital anomalies, the date of birth the date pregnancy is terminated 
should be used. If day is unknown, month and year are acceptable. If day and month 
are unknown, year is acceptable.

B4: D ate of this report - The date the report is filled out.

B5: Describe event or problem -

For an adverse event: Describe the event in detail using the reporter’s own words 
including a description of what happened and a summary of all relevant clinical 
information (medical status prior to the event, signs, symptoms, diagnoses, clinical 
course, treatment, outcome, etc.) If available and if  relevant, include synopses o f any 
office visit notes or the hospital discharge summary. To save time and space (and if  
permitted by the institution) attach copies of these records with any confidential 
information deleted. Do not identify any patient, physician or institution by 
nam e. The initial reporter’s identity should be provided in full in section E .

Results o f relevant tests and laboratory data should be entered in block B6.
Preexisting medical conditions and other relevant history belong in block B7.

For a product problem: Describe the problem in sufficient detail so that the 
circumstances surrounding the defect or malfunction of the medical product can be 
understood. If available, the results of any evaluation of a malfunctioning device and, 
if  known, any relevant maintenance/service information should be included in this 
section.

B6: Relevant tests/laboratory data, including dates - Include any relevant baseline
laboratory data, prior to the administration or use of the medical product, all 
laboratory data used in diagnosing the event and any available laboratory 
data/engineering analyses (for devices) that provide further information on the course 
of the event. Include any available pre- and post-event medication levels and dates if 
applicable). Include a synopsis of any relevant autopsy, pathology, engineering or lab 
reports, if available. If preferred, copies of any reports may be submitted as 
attachments with all confidential information deleted. Do not identify any patient, 
physician or institution by name. The initial’s reporter’s identity should be 
provided in full in section E.

B7: O ther  relevant history, including preexisting medical conditions - If available,
provide information on other known conditions in the patient (e.g., hypertension, 
diabetes, rcnal/hcpatic dysfunction, etc.) and significant history (allergies, race or • •• 
ethnic origin, pregnancy, smoking and aJ<;ohoi use, drug abuse, etc.)
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For adverse event reporting - a suspect medical device is one that the initial reporter 
suspected was associated with the adverse event. In block DIO, report other 
concomitant medical products (drugs, biologies, medical devices, etc.) that the 
patient was using at the time of the event that are not the suspect produot(s). Attach 
an additional form if there was more than one suspect medical device for the reported 
adverse event.

D l: Brand name - The trade or proprietary name of the suspect medical device as used in
product labeling or in the catalog, (e.g., Easyflo Catheter, Reliable Heart 
Pacemaker, etc.) This information may be on a label attached to a durable device, 
may be on a package of a 0;sposable device, or may appear in labeling materials o f 
an implantable device.

D2: Type of device - The generic ar common name of the suspect medical device or a
generally descriptive name (e.g., Foley catheter, heart pacemaker, patient restraint, 
etc.)

D3: M anufacturer name & address - If available, list the full name and mailing address
of the manufacturer of the product.

D4: O perator of device - Indicate the type (not the name) of person operating or using
the device on the patient at the time of the event.

Health professional =  physician, nurse, respiratory therapist, etc.
Lay user/patient =  person being treated, parent/spouse/friend of the patient
Other =  nurses aide, orderly, etc.

D5: Expiration date - If available. This date can often be found on the device itself or
printed on the accompanying packaging.

D6: Pro/ ict identification numbers - If available. Provide any or all identification
nun.. „-s associated with the suspect device exactly as they appear on the device or 
labels. These numbers can be found on the device itself and/or in the accompanying 
literature and packaging. If the type of number is unknown, record the number on 
the line marked "other X”.

Model ft - the exact model number found on the device label or accompanying 
packaging, including any revision level information.

Catalog ft - the exact number as it appears in the manufacturer’s catalog or 
labeling.

SECTION D: SU SPECT M E D IC \L  D E V IC E

Serial ft - can be found on the device label. This number, assigned by the 
manufacturer should be specific to each device.
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BACK PAGE 

«

At the top of the back page, enter the page number and the total number of pages submitted 
(include attachments in the total) where the words "page o f  " are indicated.

SECTION F: FOR USE BY USER FAdLITY/DISTRIBUTOR - DEVICES ONLY

This section is to be used by user facilities or distributors for the mandatory reporting 
o f device adverse events and/or malfunctions to the FDA and/or the manufacturer. 
The use of form 3500A for reporting by user facilities and distributors is voluntary 
until the publication of the final regulation at which time the use of the form will be 
required.

A device user facility is defined by Section 519(b)(5)(A) of the Food, Drug, and 
Cosmetic Act as a "hospital, ambulatory surgical facility, nursing home, or outpatient 
treatment facility which is not a physician’s office;." FDA has proposed in a tentative 
final regulations, under Section 519(e)(5) of the act, to include, outpatient diagnostic 
facilities within the definition of user facility as well. Reporting by outpatient 
diagnostic, facilities will be voluntary until FDA issues the final regulation 
implementing such requirement.

F I: Check one - Indicate whether the report is from a user facility or a device
distributor.

F2: UF/Dist report num ber - Enter the complete number of the report exactly as
entered in the upper right comer of the front page. For a follow-up report, 
the UF/Dist report number must be identical to the number assigned to the 
initial report. See instructions on page 2 for further explanation of UF/Dist 
report number.

F3: User facility or distributor name/address - Enter the full name and address
of the user facility or distributor where report originated.

F4: Contact person - Enter the full name of the medical device reporting (MDR)
contact person. This is the person designated by the facility’s most responsible 
person as the device user facility/distributor contact for this requirement.
FDA will conduct its MDR correspondence with this individual. The conta. t 
person may or may not be an employee of the facility. However, ihe facility 
and its responsible officials will remain the parties ultimately responsible for 
compliance with the requirement.

F5: Phone number - Enter the phone number of the medical device reporting
(MDR) contact person.

F6: Date user facility or distributor became aware of event - Enter Ihe date that
the user facility’s medical personnel or the distributor became aware that the 
device may have caused or contributed to the reported event.
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F13: Report sent to m anufacturer? - By statute or regulation, user facilities and
distributors must submit reports of certain device-associated adverse events to 
the manufacturer of the device.

A user facility must submit to the manufacturer, if  known, reports o f
1. deaths suspected of being.device related
2. serious injuries suspected of being device related

a distributor must submit to the manufacturer reports of
1. deaths sr spec ted of being device related
2. serious injuries suspected of being device related
3. certain malfunctions

See applicable statute, regulations, or guidelines for further explanation of 
reportable events.

F14: M anufacturer name/address -  Enter full name and address of the device 
manufacturer to which the report was sent.

SECTION G: ALL MANUFACTURERS

This section is to be filled out by all manufacturers.

NOTE: If a drug or biologic manufacturer is reporting an adverse event in which no 
suspect medical device is mvp’" '.! , section G may be identically reproduced in place 
of Section D on the front of ,uc form so that a one page form may be submitted.

G l: Contact office - name/address (& miring site for device) - Enter the full
name and address o f the manufacturer. The name of the contact person may 
also be included. The name and address of the manufacturing site o f the 
device should be included if  different ffotn the contact office. Device 
manufacturers should include the name of the medical device reporting (MDR) 
contact person.

G2: Phone number - Enter the phone number of the contact office.

G3: Report source - Check the box(s) that most accurately describes how the
manufacturer contact office found out about the reported adverse event. 
Current regulations require the submission of reports from any source, 
including the literature.

Foreign - Foreign sources include foreign governments, foreign affiliates
of the application holder, foreign licensors and licensees, etc. 
The country of origin should be included.

Study - Postmarketing, clinical trial, or surveillance study.
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If the report lists two products by the same applicant as suspect, the report 
should be submitted to the application'File of the product thought by the initial 
reporter most likely to be the cause of the adverse event. If they are equally 
suspect, the report should be submitted to the application file of the product 
that is first alphabetically.

(A)NDA ff - the abbreviated new drug application or the new drug
application number. The report should be filed to the first 
approved NDA if a product has several NDA’s and the specific 
one cannot be determined.

IND U - the investigational new drug application number.

PLA if - the product license application number.

Pre-1938 - check the box if  the suspect medication was approved prior to 
1938 and does not have an NDA#.

OTC - check the box if  the suspect medication can be
product purchased over-the-counter.

G6: If  IND, protocol # - This block is for use by drug and biologic manufacturers
only. If  the form is being used as a 10-day IND safety report, enter the
protocol number.

G7: Type ol report - Check all that apply to reported event.

5-day - Devices: See applicable statute, regulations, and guidelines.

10-day - Drugs and Biologies: For reports of serious adverse events
derived from a study conducted under an investigational new 
drug application (IND), as specified in the applicable regulations 
and guidelines.

15-day - Devices: See applicable statute, regulations, and guidelines.

Drugs and Biologies: For reports of serious and unexpected 
adverse events, as specified in the applicable regulations and 
guidelines.

Periodic - Drugs and Biologies: For reports of serious labeled and non-
serious (labeled and unlabeled) adverse events as specified in the 
applicable regulations and guidelines.

Initial - Check if the report is the first submission of a report.

Follow-up - Check if the report is a follow-up to an previously submitted
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O ther-  specify the type of report in 'the space provided. This option is 
intended to capture reports that a manufacturer believes the 
agency should be aware of that arc not covered by death, 
serious injury, or malfunction as. these terms are defined by 
statute, regulation or guidelines.

This "other" category can be used to notify FDA of a MDR 
reportable event for which a corrective action or removal was 
taken. Section 519(f)(1) o f the act states that no report o f 
corrective action or removal is required if  it has been reported 
per section 519(a) of the a c t Do not use this form to report a 
corrective action or removal if  110 MDR report is required.

This "other" category can also be used to report "other 
significant adverse device experience as determined by the 
Secretary to be necessary to be reported" as specified under the 
Medical Device Amendments of 1992.

H2: If  follow-up, what type? - Check the box(s) that most accurately describe the
nature of the follow-up report.

Correction - changes to previously submitted information.

Additional information - information concerning the event that was 
not provided in the initial report because it was not 
known/available when the report was originally submitted.

Response to FDA request - additional information requested by FDA 
concerning the dcvice/cvertt.

Device evaluation - evaluation/analysis of device.

H3: Device evaluated by mfr? - Indicate if an evaluation was made of the suspect
device. If an evaluation was conducted attach a summary of the evaluation 
and check the box. If an evaluation was not conducted, explain why not on an 
attached page or in block H10 or provide the appropriate code in the space 
provided. (See coding manual for appropriate codes.)

H4: Device manufacture date - Enter the month and year of manufacture of the
suspect medical device.

H5: Labeled for single use? - Indicate whether the device was labeled for single
use or not. If the question is not relevant to the device being reported, such- as 
capital equipment, the "no" box is the appropriate selection.

Malfunction - see the guidelines.



Ten copies or less of FDA Form 3500A and a copy of the instruction may be obtained from:

Division of Epidemiology and Surveillance (HFD-730)
Center for Drug Evaluation and Research 
Food and Drug Administration 
5600 Fishers Lane
Rockville, MD 2C357 301-443-4580

Adverse Experience Branch (HFM-220)
Center for Biologic Evaluation and Research 
Food and Drug Administration 
1401 Rockville Pike
Rockville, MD 20852-1448 301-295-9094

Division of Small Manufacturers Assistance (HFZ-220)
Center for Devices and Radiological Health 
Food and Drug Administration 
5600 Fishers Lane
Rockville, MD 20857 1-800-638-2041

How to obtain copies of the form, instructions and coding manual

Bulk copies of FDA Form 3500A can be obtained from:

Consolidated Forms and Publications Distribution Center 
Washington Commerce Center 
3222 Hubbard Road 
Landover, Maryland 20785

Copies of blank FDA Form 3500A may also be duplicated by the applicant.

A copy of the coding manual for use by user facilities, device distributors and device 
manufacturers can be obtained from:

Division of Small Manufacturers Assistance (HFZ-220)
Center for Devices and Radiological Health 
Food and Drug Administration 
5600 Fishers Lane
Rockville, MD 20857 1-800-638-2041

The instructions and coding manual arc also available through the FDA electronic bulletin 
board system at: 1-800-222-0185
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Senator Robin Taylor
March 15, 1997
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Section 9. Establishes a formula for increasing or reducing the rate of interest applicable to 
a judgment by either two, three, or five percent, depending on whether an offer o f judgment 
is accepted or rejected.

Section 10. Changes the rate of interest applicable to a judgment from a fixed rate of 10.5 
percent to a floating rate determined under subsection (c) enacted in ser. 11.

Section 11. Establishes a method for determining, the rate o f interest to be paid on a 
judgment.

Section 12. Establishes a alternative dispute resolution pilot program for certain civil cases. 
Only certain cases filed in Anchorage are required to be mediated. Requires that the program 
operate for at least five years, under a structure set by the supreme court. Requires fees and 
costs be shared equally by the parties to the case. Requires the Alaska Judicial Council to 
annually evaluate the program.

Section 13. Provides that in a judgment entered against the state, the rate o f interest is the 
floating rate established under AS 09.30.070.

Section 14. Provides that in emine... domain actions, the compensation awarded must 
include interest at a rate o f 10.5 percent.

Section 15. Requires that certain civil actions must be arbitrated. Requires the court to 
appoint an arbitrator and establishes time lines for reaching a decision. Provides that the 
decision is admissible in the civil action and that a party that rejects the decision and loses 
in later civil litigation is liable for actual costs and attorney fees.

Section 16. Provides that a person who is injured or killed cannot recover civil damages, if 
the person was committing a felony, or was engaged in conduct that constitutes the 
commission of a felony and the conduct substantially contributed to the injury or death and 
is proved by clear and convincing evidence. Provides that the section does not apply if the 
person is acquitted.

Section 17. Requires that the Alaska Judicial Council collect and evaluate certain 
information regarding civil litigation.

Section 18. Limits the amount o f punitive damages that can be recovered in an unlawful 
employment action.

Section 19. Requires the director o f the division of insurance to evaluate the effect of the 
provisions of this Act and the financial health and profitability of insurers doing business 
in the state. Requires insurers to provide information to the state and provides for an annual 
report to the legislature and the governor.



Senator Robin Taylor
March 15, 1997
Page 3

Section 20. Establishes a private cause of action for a violation of the unfair trade practice 
provisions o f AS 21.36.125, or o f a trade practice or claim regulation adopted by the director. 
Requires notice be given to the insurer and to the director. Allows for the recovery of 
foreseeable damages, costs, attorney fees, and punitive damages.

Section 21. Limits the authority o f the court to award punitive damages in employment 
cases.

Section 22. Increases the jurisdiction of the district court to claims that do not exceed 
5100,000.

Section 23. Imposes a penalty on insurers who deny medical coverage under a motor vehicle 
insurance policy and later are determined to have wrongfully denied coverage.

Section 24. Requires that uninsured and underinsured motor vehicle insurance be excess 
coverage, payable even when other policy coverage is not exhausted.

Section 25. Amends civil rule 16.1(c) to prohibit filing of a motion to set trial until after the 
parties meet to discuss settlement required under sec. 26.

Section 26. Amends civil rule 16.1 to require a meeting of the parties to discuss settlement 
and to establish discovery guidelines.

Section 27. Amends civil rule 41(a) to require parties to a civil action to submit certain 
information required under AS 09.68.130.

Section 28. Repeals and reenacts civil rule 68, to provide a formula for increasing or 
decreasing the interest rate applicable to a judgment depending on an offer of judgment made 
in the case. The rule is changed to be consistent with sec. 9.

Section 29. Changes the limit the use of discovery in a medical malpractice action from 80 
to 60 days.

Section 30. Increases the fine '.'hat can be imposed by a court against an attorney to $ 10,000.

Section 31. Amends district court civil rule 1(a)(1) to limit the use o f discovery.

Section 32. Amends district court civil rule 4 to require a maximum of 270 days before a 
case goes to trial.

Section 33. Amends appellate rule 511 to require parties to a civil action to submit certain 
information required under AS 09.68.130.



Section 34. Repealers.

Section 35. Repealers.

Section 36. Repealers.

Section 37. This section sets out the intent of the legislature to amend civil rules 49 and 
26(b) and (d).

Section 38. This section sets out the intent of the legislature to amend civil rule 68. 

Section 39. This section sets out the intent of the legislature to amend civil rule 100. 

Section 40.This section sets out the intent of the legislature to amend civil rule 79(b). 

Section 41. This section sets out the intent o f the legislature to amend civil rule 82(b). 

Section 42. T nis section sets out the intent o f the legislature to amend civil rule 82(b). 

Section 43. Applicability section.

Section 44. Severability clause.

Section 45. Instruction to the revisor of statutes regarding technical amendment.

Section 46. Effective date for court rule change sections.

MFF:pl
97-069.plm

Senator Robin Taylor
March 15, 1997
Page 4

Section 47. Effective date.
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' THERE IS GOOD TORT REFORM, AND BAD; KNOW THE DIFFERENCE

By JEFF BUSH
JUNEAU -- Remember when everyone, except maybe ice cream 

salesmen, thought all cholesterol was bad? And everyone, except a 
tew trial lawyers, thought any tort reform was good?Well, we now 
know that some cholesterol is actually good for you. And while 
almost, everyone, myse lf included, supports reform of our civil 
justice laws, some tort reform actually is bad for you.

Tort reform comes in many shapes and sizes. Let’s look at a
typical lawsuit. Say Vic is walking across the street when he's 
hit by a car driven by Sue. His legs are crushed in the accident. 
Fortunately, Vic has health insura/.ce to pay the $200 ,000  hospital 
bill, but he can no longer work i.i a home builder and will have to 
get a lower-paying job as a clerk for an insurance agency. He'll 
also have to learn to live in pain the rest of his life.

Vic hires one of those trial lawyers he sees on TV and agrees
to pay the guy a third of any settlement. The lawyer files suit
and tbe case winds its way through the endless process of 
depositions, motions and medical examinations. F ive years later, 
the case goes to trial and Lhe jury awards Vic $750 ,000 -- 
$200 ,000  for his medical expenses; $150 ,000  for lost wages, since 
he now works for less, and $400 ,000 to him and his family for pain 
and suffering. Meanwhile, Sue's insurance company has shelled out 
another $250 ,000  to its $200-an-hour attorney to defend the case.

Before Vic gets a penny, the trial lawyer deducts his third and 
all his expenses, such as thousands of pages of depositions at $10 
per page and medical experts at $350 per hour. The money awarded 
for medical expenses is used to reimburse Vic's insurance carrier. 
Vic has been crippled for life, and i f  he's lucky, he and his 
family will get about $200 ,000  in compensation. Almost 60 percent 
of the money paid by the insurance company has been eaten up by 
the "system."

The problem seems obvious; the solutions, however, are not.
Good Tort Reform tries to reduce that 60 percent figure. That 

was the approach taken by Gov. Tony Knowles' Task Force on Civil 
Justice Reform and included in the governor's tort reform bill.
The bill includes a pilot project to require most cases to go to 
mediation or other alternative dispute resolution, rather than 
fester for years in the courts. Another proposal would require 
cases filed in District Court to go to trial within a year and 
reduce the amount of money spent on depositions and other legal 
mumbo-jumbo. A third proposal would encourage parties to settle 
cases early.

Bad Tort Reform doesn't reduce the 60 percent figure but 
instead puts limits on compensation. For instance, Rep. Brian 
Porter's tort reform bill, HB 58, places a "cap" on non-economic 
damages, which in this case would have reduced the jury's award by 
$100 ,000. Guess whose share that comes out of? (Hint: Neither the 
lawyers nor the insurance company gives up much.)

Bad Tort Reform also lets a defendant point the finger at 
anyone. Sue could blame the state for failing to properly maintain 
the road, or. her doctor for giving her medication that made her 
drowsy, or the Japanese maker of her car because something was 
wrong with the steering, or even the used car salesman she bought 
it from.

The courts currently deal with these kinds of claims by 
requiring the p la in t iff to bring that carmaker or salesman into 
court so the judge and jury can weigh the evidence and decide the 
appropriate level of responsibility. But under Bad Tort Reform, 
the more people whom Sue and her lawyer can point a finger at, 
even if  they are not around to defend themselves, the more money



, Sue's insurance company gets to keep. And, of course, the less Vic
gets .

Bad Tort Reform even allows some people who hurt others to walk 
away scot-free.Say Vic is parking his snowblower and his garage 
roof collapses on top of him. Whether Vic could recover anything 
from the builder would depend, under Porter's bill, on how old the 
garage was. It i f  was 7 years old, no problem; 8 years, tough 
I ick, Vic.

So when someone tries to tell you that you should support some 
bill just because it's tort reform, ask i f  it's good tort reform 
or bad tort reform. You already do the same with cholesterol — 
why else would, anyone eat frozen yogurt instead of Ben and 
J e r r y ' s ?

Jeff Bush is Deputy Commissioner of Commerce & Economic 
Development. He was a member of Gov, Tony Knowles' Civil Justice 
Reform Task Force.



Richard H. Friedman 
Jeffrey K. Rubin 
Jeffrey A. Friedman 
Michael N. White 
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James H. McComas, O f Counsel 
H. Dee Taylor, Investigator

LAW OFFICES OF 

FRIEDM AN, RfJBIN &  W H IT E

1227 West 9th Avenue. Second Flocr 
Anchorage, Alaska 99501 
(907) 258-0704 
Telefax: (907)278-6449

T o :  R o b i n  T a y l o r

F r o m :  R i c k  F r i e d m a n

R o b i n ,

T h a n k s  f o r  i n t r o d u c i n g  t h e  " T a s k  F o r c e "  b i l l . N e e d l e s s  

t o  s a y ,  e v e r y o n e  u p  h e r e  i s  v e r y  g r a t e f u l  a n d  w i l l i n g  t o  d o  

a n y t h i n g  t o  h e l p  y o u  a l o n g .

I  a m  e n c l o s i n g  a  " c l o s i n g  a r g u m e n t "  f o r  p u n i t i v e  

d a m a g e s  w h i c h  h a s  s o m e  c o n c e p t s  y o u  m a y  w a n t  t o  u s e  i f  y o u  

e n d  u p  d e b a t i n g  t h i s  i s s u e .

A s  a l w a y s ,  l e t  m e  ( u s )  k n o w  w h a t  w e  c a n  d o .
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From : J o h n  C. M c C a rth y
E s p e c i a l l y  f o r :  T he W e s te r n  T r i a l  L a w y e r s  A s s o c i a t i o n
S u n  V a l l e y ,  I d a h o ,
S a t u r d a y ,  M a rc h  1, 1997 
8: 50  t o  9: 30  AM

A CLOSING ARGUMENT FOR PUNITIVE DAMAGES

P l a n n i n g  y o u r  c l o s i n g  a r g u m e n t  i n  a  p u n i t i v e  d a m a g e  
c a s e  s t a r t s  w i t h  j u r y  s e l e c t i o n ,  i f  n o t  w i t h  m o tio z is  i ;a  l i m i n e .

I  f e e l  i t  i s  e s s e n t i a l  i n  v o i r  d i r e  t o  p r e p a r e  t h e  j u r y  
f o r  i t s  r o l e  i n  d e c i d i n g  w h e t h e r  o r  n o t  t o  a s s e s s  p u n i t i v e  
d a m a g e s  a n d ,  i f  s o ,  how m uch w i l l  b e  a p p r o p r i a t e  t o  d o  t h e  j o b  
t h e  l a w  a s k s  th e m  t o  d o  -  -  p u n i s h  t h e  d e f e n d a n t .  You m ay e v e n  
h a v e  t o  d u k e  i t  o u t  w i t h  t h e  t r i a l  j u d g e  b e f o r e  s t a r t i n g  j u r y  
s e l e c t i o n  t o  m ake c e r t a i n  t h e  d e c k  i s  c l e a r  f o r  y o u  t o  q u e s t i o n  
p r o s p e c t i v e  j u r o r s  a b o u t  t h e i r  a t t i t u d e s  c o n c e r n i n g  p u n i t i v e s  a n d  
t h e i r  p o s s i b l e  r o l e  i n  f i x i n g  th e m .

B u t  i n  o r d e r  f o r  t h e  p l a i n t i f f ' s  a t t o r n e y  t o  d o  t h a t  h e  
o r  s h e  m u s t  u n d e r s t a n d  w h a t  h i s  o r  h e r  r o l e  i s  a n d  t h e n  g e t  t h a t  
m e s s a g e  a c r o s s  i n  v o i r  d i r e  a s  p a r t ,  o f  t h e  s c r e e n i n g  o f  j u r o r s .  
O b i o u s l y ,  y o u  w a n t  t o  t r y  t o  s e l e c t  o n l y  t h o s e  who a r e  e a g e r  t o  
p l a y  t h e  r i g h t  r o l e ,  e n t h u s i a s t i c a l l y ,  f u l l y  a n d  e f f e c t i v e l y .

S o , h e r e  i s  t h e  a p p r o a c h  I  u s e :  THE COP ON THE BEAT.
T h i s  i s  t h e  m e s s a g e  I  t r y  t o  c o n v e y  t o  t h e  j u d g e  a n d  t o  t h e  
j u r o r s .  Y ou h a v e  t o  u s e  y o u r  own w o rd s  t h a t  w o rk  f o r  y o u  a n d  f o r  
t h e  s i t u a t i o n  t h a t  y o u  f a c e .  E a c h  c a s e  i s  d i f f e r e n t .

S u r p r i s i n g l y ,  d e s p i t e  a  n a t i o n a l  mood f o r  t o u g h e r  a n t i -  
c r i m e  l e g i s l a t i o n  a n d  t o u g h e r  s e n t e n c e s  f o r  c r i m i n a l s ,  w h en  i t  
c o m es  t o  c o r p o r a t e  c r im e ,  we h a v e  l i t t l e  h e l p  f ro m  la w m a k e r s ,  
p r o s e c u t o r s  o r  t h e  c o u r t s .  T h e y  l e a v e  i t  a l m o s t  e n t i r e l y  u p  t o  
j u r o r s  l i k e  t h o s e  c a l l e d  t o  d u t y  i n  t h i s  c a s e  a n d  p r i v a t e  
a t t o r n e y s  l i k e  u s .

F o r  o v e r  40 y e a r s  a s  a  p r i v a t e  a t t o r n e y  I  h a v e  b e e n  a  
c o p  o n  t h e  b e a t  t r y i n g  t o  p r o t e c t  c o n s u m e r s ,  e m p lo y e e s ,  i n s u r e d s  
a n d  o t h e r  v i c t i m s  o f  c o r p o r a t e  f r a u d  a n d  d e c e i t .  I  am a  p r i v a t e  
c o p  b e c a u s e  t h e r e  a r e  no  p o l i c e  t o  p r o t e c t  my n e i g h b o r s .  T h e r e  
n e v e r  h a v e  b e e n .

/  I  am a l s o  t h e i r  p r i v a t e  p r o s e c u t o r  b e c a u s e  t h e r e  a r e  no
l a w s  t h a t  a n y  p u b l i c  a t t o r n e y ,  d i s t r i c t  a t t o r n e y  o r  a t t o r n e y  
g e n e r a l  c a n  e n f o r c e  t h a t  w i l l  r e s t o r e  t o  my n e i g h b o r s  w h a t  h a s  
b e e n  t a k e n  f r o m  th e m  a s  a  r e s u l t  o f  c o r p o r a t e  f r a u d  o r  d e c e i t  i n  
t h e  ( m a n u f a c t u r e  a n d  m a r k e t i n g  o f  d e f e c t i v e  a n d  d a n g e r o u s  
p r o d u c t s )  ( b a d  f a i t h  d e n i a l  o f  i n s u r a n c e  b e n e f i t s  d u e  a  
p o l i c y h o l d e r )  ( f i r i n g  o f  g o o d  e m p lo y e e s  b e c a u s e  t h e y  a r e  t o o  o l d ,  
t h e  w r o n g  s e x  o r  r a c e )  e t c .  A d a p t  t o  y o u r  c a s e .
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My b e a t  i s  t h e  c o u r t r o o m  a n d  my o n l y  w e a p o n  h a s  b e e n  
t h e  l a w  o f  p u n i t i v e  d a m a g e s .  A nd I  am p e r m i t t e d  t o  u s e  i t  o n l y  
w h en  I  c a n  p r o v e  t h a t  t h e  c o r p o r a t e  d e f e n d a n t  a c t e d  w i t h  f u l l  
k n o w le d g e  a n d  m a l i c e  a n d  s u c c e e d e d  i n  u n l a w f u l l y  i n j u r i n g  my 
i n n o c e n t  n e i g h b o r .  I f  I  c a n n o t  p r o v e  my c h a r g e  w i t h  c l e a r  a n d  
c o n v i n c i n g  e v i d e n c e ,  I  n o t  o n l y  l o s e ,  I  do  n o t  g e t  p a i d .

The l a w f u l  p u r p o s e  o f  p u n i t i v e  d a m ag e s  i s  t o  p u n i s h  th e  
" g u i l t y  c o r p o r a t i o n ,  t o  d i s c o u r a g e  i t  f ro m  c o n t i n u i n g  t o  p r o f i t  

f r o m  c h e a t i n g  a n d  i n j u r i n g  t h e  p u b l i c ,  a n d  t o  s e n d  a  p u b l i c  
m e s s a g e  t o  o t h e r  l i k e - m i n d e d  c o r p o r a t i o n s .  J a i l  s e n t e n c e s  s e r v e  
t h e  sam e  p u r p o s e  f o r  i n d i v i d u a l s  w ho co m m it t h e  sam e  a c t s .  B u t  a 
c o r p o r a t i o n  c a n n o t  b e  s e n t e n c e d  t o  j a i l .  I t  c a n n o t  b e  e x e c u t e d  
n o  m a t t e r  how  m any l i v e s ,  c a r e e r s  o r  f o r t u n e s  i t  h a s  u n l a w f u l l y  
d e s t r o y e d .

I t  i s  o u t  o f  a n  h i s t o r i c a l  s e n s e  o f  f a i r n e s s  t h a t  
A m e r ic a n s  a r e  c a r e f u l  t o  f i t  t h e  p u n i s h m e n t  t o  t h e  c r im e .
E i g h t y  p e r c e n t  s u p p o r t  t h e  d e a t h  p e n a l t y  b e c a u s e  t h e y  f e e l  i t  i s  
n e c e s s a r y  t o  p u n i s h  s e v e r e l y  i n d i v i d u a l s  who m a l i c i o u s l y  c o m m it 
d e a d l y  c r i m e s .  A m e r ic a n s  a l s o  f e e l  s t r o n g l y  t h a t  t h e  d e a t h  
p e n a l t y  s a v e s  l i v e s  b e c a u s e  i t  i s  a  d e t e r r e n t  t o  s u c h  c r i m i n a l  
c o n d u c t .

T h e r e f o r e ,  w h e n  j u r o r s  f i n d  a  c o r p o r a t i o n  g u i l t y  o f  
d e l i b e r a t e l y ,  u n l a w f u l l y  a n d  m a l i c i o u s l y  c a u s i n g  d e a t h  o r  i n j u r y  
o r  p r o p e r t y  l o s s  t o  t h e i r  c o n s u m e r  v i c t i m s ,  t h e y  m u s t  b e  r e a d y ,  
w i l l i n g ,  a n d  a b l e  t o  im p o s e  a p p r o p r i a t e  p u n is h m e n t .  A nd t h e  
o n l y  w ay  t h e  l a w  p r o v i d e s  f o r  t h a t  i s  t h r o u g h  f i n e s  f i x e d  b y  
j u r o r s  i n  t h e  fo rm  o f  p u n i t i v e  d a m a g e s .

I f  j u r o r s  r e f u s e  t o  c’ .c  s o ,  a r e  n o t  p e r m i t t e d  t o  d o  s o  
o r  a r e  l i m i t e d  i n  t h e  f i n e s  t h e y  c a n  a s s e s s ,  d o e s n ' t  t h a t  p u t  a n  
e a s i l y  a f f o r d a b l e  p r i c e  o n  c o r p o r a t e  c r im e ?  Why s h o u l d  t h e  
w e a l t h i e s t  a n d  m o s t  p o w e r f u l  c o r p o r a t i o n s  who c o m m it t h e  m o s t  
r e p r e h e n s i b l e  f r a u d  b e  g i v e n  t h e  g r e e n  l i g h t  f o r  o p e n  s e a s o n  o n  
o u r ^ f e l l o w  A m e r ic a n s ?  • - •

T he c o p  o n  t h e  b e a t  c a n  d o  o n l y  s o  m uch. The 
p r o s e c u t o r  i n  t h e  c o u r t r o o m  c a n  d o  o n l y  s o  m uch. T he j u d g e  c a n  
d o  o n l y  s o  m uch. I f  c o r p o r a t e  c r i m e  i s  t o  b e  b r o u g h t  u n d e r  
c o n t r o l  i n  A m e r ic a ,  i t  iB  u p  t o  o r d i n a r y  A m e r ic a n s ,  s i t t i n g  a s  
j u r o r s ,  t o  d o  i t .  A nd I  w i l l  p r o v e  t h i s  i s  s u c h  a  c a s e .

O ne w e l l - p u b l i c i z e d  r e p o r t  o f  a  c a r e f u l l y  c o n s i d e r e d  
j u r y ' s  v e r d i c t  a s s e s s i n g  p u n i t i v e  d a m a g e s  d o e s  m o re  t o  d e t e r  
g r o w i n g  c o r p o r a t e  c r i m e  a g a i n s t  A m e r ic a n s  t h a n  a n y  p o l i t i c i a n ' s  
c a m p a ig n  p r o m i s e  e v e r  c o u l d  d o .
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S e n a t o r  R o b in  T a y lo r
C h a i r ,  S e n a t e  J u d i c i a r y  C o m m itte e
A l ' . i u  S t a t e  L e g i s l a t u r e
S t a t f  S e n a t e
S t a t +  C a p i t o l
u o n eA u , A la s k a  99801

D e a r  S e n a t o r  T a y l o r :

I  know y o u  a r e  a w a re  t h a t  c u r r e n t  A la s k a  S t a t u t e  
S 0 9 .1 7 .0 1 0  p u t s  a  c a p  o n  n o n -e c o n o m ic  d am ag es f o r  v i c t i m s  o f  
p e r s o n n e l  i n j u r y ,  b u t  f a i r l y  r e c o g n i z e s  t h a t  i t  d o e s  n o t  a p p l y  t o  
t h a t  s m a l l  p e r c e n t a g e  o f  c a s e s  w h ic h  in v o l v e  s e v e r e  p h y s i o a l  
im p a i r m e n t  o r  d i s f i g u r e m e n t .  By c o n t r a s t ,  t h e  c u r r e n t  l e g i s l a t i o n  
b e i n g  p ro p o u n d e d  b y  R e p r e s e n t a t i v e  P o r t e r  fro m  A n c h o ra g e  
e f f e c t i v e l y  o b l i t e r a t e s  t h e  r i g h t s  o f  s e v e r e l y  i n j u r e d  p e r s o n s  f o r  
f a i r  c o m p e n s a t io n .  SS HB 58 c r e a t e s  a  $ 5 0 0 ,0 0 0  c a p  on  n o n -e c o n o m ic  
d a m a g e s  a n d  d o e s  n o t  c r e a t e  a  e x c e p t i o n  f o r  s e v e r e l y  i n j u r e d  
p e r s o n s .  S im p ly  s t a t e d ,  i f  a  p e r s o n 's  l i f e  i s  t r a s h e d  b e c a u s e  o f  
s o m e o n e 's  t o r t  l i a b i l i t y ,  $ 5 0 0 ,0 0 0  f o r  n o n -e o o n o m ic  d a m a g e s  i s  
i n a d e q u a t e .

T h e  q u e s t i o n  w i th  r e g a r d  t o  t h i s  p r o p o s e d  l e g i s l a t i o n  
i s  r e a l l y  o n e  o f  f a i r n e s s .  T h e s e  c a t a s t r o p h i c  i n j u r y  c a s e s  
r e p r e s e n t  v e r y  few  o f  a l l  c a s e s  i n  t h e  j u d i c i a l  s y s t e m .  T h e s e  
v i a t l a s  h a v e  h a d  t h e  q u a l i t y  o f  t h e i r  l i v e s  c h a n g e d  i n  a  
s i g n i f i c a n t  w ay , a n d  i n  a  way w h ic h  n o  o n e  w o u ld  w i l l i n g l y  e x c h a n g e  
p l a c e s  w i t h  th e m  f o r  a n y  am o u n t o f  m oney . Why s h o u ld  t h e y  b e  
p i c k e d  o n ?  T h e r e  i e  n o t h i n g  u n f a i r  a b o u t  h a v in g  a  p a r a p l e g i a ,  
h e m i p l e g i c ,  q u a d r i p l e g i c ,  o r  b r a i n  i n j u r e d  p e r s o n  f u l l y  c o m p e n s a te d  
f o r  t h e i r  l o s s e s .  W ith  t h e i r  l i f e  d r a m a t i c a l l y  c h a n g e d  a n d  
f r e q u e n t l y  e f f e c t i v e l y  d e s t r o y e d ,  t h i s  c o m p e n s a t io n  i n  t h e s e  s m a l l  
m i n o r i t y  o f  c a s e s  i s  r e a l l y  a l l  t h e  " s y s te m "  h a s  t o  o f f e r .

I  am a  r e g i s t e r e d  I n d e p e n d e n t  a n d  h a v e  b e e n  f o r  my 3 0 -  
p l u s  y e a r s  i n  A la s k a ,  b u t  I  h a v e  c l o s e l y  f o l l o w e d  R e p u b l i c a n  
p h i l o s o p h y .  I  t h o u g h t  R e p u b l ic a n  p h i l o s o p h y  m e a n t l e s s  g o v e rn m e n t  
i n t e r f e r e n c e  w i t h  c i t i z e n s  e x e r c i s e  o f  t h e i r  r i g h t s ,  n o t  m o re , why 
p i c k  o n  t h e s e  t r a u m a  in d u c e d  c r i p p l e d  p e o p le  b y  s t r i p p i n g  th e m  o f  
t h e  o n l y  j u s t i c e  t h a t  t h e  s y s te m  c a n  o f f e r ?
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My e x p e r i e n c e  i n  d e a l i n g  w i th  i n s u r a n c e  c o m p a n ie a  i s  t h e  
l e s s  t h e y  h a v e  a t  r i s k ,  t h e  m o re  d i f f i c u l t  t h e y  a r e  t o  d e a l  w i t h  
a n d  t h e  m ore  u n r e a s o n a b l e  t h e y  b eco m e . 1 w o u ld  s u g g e s t  t h a t  
e s t a b l i s h i n g  c a p s  t h a t  r e l a t e  t o  c a t a s t r o p h i c  I n j u r i e s  w i l l  b e  a  
g r e a t e r  i n c e n t i v e  f o r  t h e  i n s u r a n c e  c o m p a n ie s  t o  c o n t e a t  c a s e s  o f  
m e r i t .  When t h e y  h a v e  l e s s  a t  r i s k ,  t h e y  o a n  a f f o r d  t o  b o  
c o n t e n t i o u s .  R ed u ce  t h e  r i s k  o f  e x p o s u r e  o f  t h e s e  i n s u r a n c e  
c o m p a n ie s  a n d  y o u  w i l l  s e e  m o re , n o t  l e s s ,  o f  t h e s e  c a s e s  i n  c o u r t .

I  n o t e  t h a t  t h e  s p o n s o r  s t a t e m e n t  r e l a t i n g  t o  ss HB 58 
s t a t e s  t h a t  l i a b i l i t y  i n s u r a n c e  i s  u n a v a i l a b l e .  T h i s  h a s  t o  b e  a  
m i s s t a t e m e n t ,  w h e th e r  u n w i t t i n g l y  o r  i n t e n t i o n a l  I  d o n ' t  know . 
B u t ,  c l e a r l y ,  t h e  s p o n s o r  o f  SS HB 58 w as a  m em ber o f  t h e  
G o v e r n o r 's  T a s k  F o r c e  a n d  t h e  G o v e r n o r 's  T a s k  F o r c e  c o n c lu d e d  t h a t  
n o  i n s u r a n c e  c r i s i s  s x i s t s  i n  A la s k a  a t  t h i s  t im e  i n  t e r m s  o f  c o s t  
o r  a v a i l a b i l i t y  (S e e  T a sk  F o r c e  R e p o rt, a t  p a g e  5 5 ) .

P e r h a p s  i n  t h e  p r e s e n t  c o n t e x t ,  i t  i s  t o o  e a s y  f o r  t r u t h  
t o  b e  a  v i c t i m .  I t  a p p e a r s  t h a t  s e v e r e l y  i n j u r e d  t r a u m a  v i c t i m s  
a r e  e a s y  p r a y .  T h ey  h a v e  n o n e  o f  t h e  p o w e r f u l ,  w e l l  p a i d  l o b b y i s t s  
t h a t  t h e  i n s u r a n c e  i n d u s t r y  o r  t h e  b i g  b u s i n e s s  i n t e r e s t s  h a v e .  I f  
t h e  p r o p o n e n t s  o f  SS HB 58 a r e  s u c c e s s f u l  i n  t h e i r  e f f o r t  t o  
e f f e c t i v e l y  e l i m i n a t e  s e v e r e l y  i n j u r e d  t r a u m a  v i c t i m ' s  r i g h t s ,  t h e n  
my q u e s t i o n  i s  w h a t i s  t h e  q u id  p r o  q u o ?  I  h a v e  h e a r d  o r  e e e n  
n o t h i n g  fro m  t h e  i n s u r a n c e  i n d u s t r y  t h a t  i t  h a s  c o m m itte d  i t s e l f  t o  
a  r e d u c t i o n  i n  r a t e s .  T h e re  i s  a  g o o d  r e a s o n  f o r  t h i s .  I t  w o n ' t  
d o  s o .  F u r t h e r ,  we a l l  know  w hy. When t h e  t r a u m a  v i c t i m ' s  r i g h t s  
a r e  s a v a g e l y  s t r i p p e d ,  t h i s  w i l l  s im p ly  c r e a t e  a  w i n d f a l l  f o r  t h e  
i n s u r a n c e  c o m p a n ie s .  T hey  w i l l  n o t  c h a n g e  t h e i r  p re m iu m s  o n e  w i t .  
As a  c o n s e q u e n c e ,  t h e  i n s u r a n c e  c o n su m e r  w i l l  c o n t i n u e  t o  p a y  a s  
t h e y  h a v e .  T he v i c t i m s ,  t h o s e  who b ecam e  s e v e r e l y  c r i p p l e d ,  w i l l  
g i v ^  u p  s u b s t a n t i a l  r i g h t s  i n  e x c h a n g e  f o r  n o t h i n g .  T he  i n s u r a n c e  
c o n s u m e r  g e t s  n o t h i n g  m o re , b u t  o u r  f r i e n d l y  i n s u r e r s  s u r e  d o :  
s u b s t a n t i a l l y  l i m i t s d  e x p o s u r e  f o r  t h e  sam e p rem iu m  d o l l a r .  S i n c e  
t h e r e  i s  n o  i n s u r a n c e  c r i s i s  i n  t e r m s  o f  a v a i l a b i l i t y  o r  
a f f b r d a b i l i t y ,  who b e n e f i t s ?  N o t t h e  c o n s u m e r , a n d  c e r t a i n l y  n o t  
t h e  s e v e r e l y  i n j u r e d  t r a u m a  v i c t i m .

W hat h a p p e n e d  t o  t h e  R e p u b l i c a t i o n  p h i l o s o p h y  o f  n o  new 
t a x e s ?  T he t r e a t m e n t  i n  t h e  t o r t  r e f o r m  b i l l  r e g a r d i n g  p u n i t i v e  
d a m a g e s  i s  t o  g i v e  50% o f  a n y  h a r d  won r e c o v e r y  t o  t h e  S t a t e .  T h i s  
i s  s im p ly  a  t a x  on  p l a i n t i f f s  who h a v e  s u f f e r e d  s u b s t a n t i a l  d a m a g e s  
c a u s e d  b y  o u t r a g e o u s  c o n d u c t  o f  a  d e f e n d a n t ,  b u t  who h a v e  h a d  t h e  
g u t s  a n d  s ta m in a  t o  p u r s u e  a  c a s e  a g a i n s t  d e f e n d a n t s  who d e s e r v e  
w h a t  t h e y  g e t .

I  know a e  a  l a w y e r ,  y o u  h a v e  a  c o m p r e h e n s io n  o f  how 
d i f f i c u l t  i t  i s  t o  s u c c e s s f u l l y  p u r s u e  a  p u n i t i v e  dam ag e  c a s e .  
P u n i t i v e  d am ag es a r e  s o  i n f r e q u e n t l y  a w a rd e d  t h a t  i n s t e a d  o f  
p u t t i n g  a  50% t a x  on  a  p l a i n t i f f  who h a s  t h e  g u t s  a n d  s ta im in a  t o  
p u r s u e  s u c h  a  c a s e ,  t h e  L e g i s l a t u r e  s h o u ld  do  t h e  o p p o s i t e s  c r e a t e  
a  i n c e n t i v e  f o r  t h a  p r o s e c u t i o n  o f  s u c h  c a s e s  b e c a u s e  i t  d o e s
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a f f e c t i v e l y  r o o t  o u t  som e g e n u i n e l y  b a d  a c t o r s  who d e s e r v e  w h a t 
t h e y  g a t .  A t t h e  v e r y  l e a s t ,  t h e  L e g i s l a t u r e  s h o u ld  n o t  c r e a t e  a  
d i s i n c e n t i v e  t o  p u r s u e  t h e s e  d i f f i c u l t  c a s e s .  U n d e r  c u r r e n t  la w ,  
t h e  c o n d u c t  o f  t h e  d e f e n d a n t  h a s  t o  b e  o u t r a g e o u s  a n d  i n t e n t i o n a l  
o r  b e  o u t r a g e o u s  a n d  e v id e n c e  a  r e c k l e s s  d i s r e g a r d  f o r  t h a  s a f e t y  
o f  o t h e r  p e o p l e .  W ith  t h i s  s t i f f  c r i t e r i a ,  j u r i e s  a l m o s t  n e v e r  
a w a rd  p u n i t i v e  d a m a g e s . When t h e y  d o , t h e  v e r d i c t s  a r e  r e v ie w e d  b y  
c o u fc ta  a n d  t h e n  a r e  f r e q u e n t l y  r e d u c e d .

I f  t h e r e  w as som e b e n e f i t  t o  b e  g a i n e d ,  m aybe t h e s e  
d r a c o n i a n  i n - r o a d s  on  t h e  r i g h t s  o f  s e v e r e l y  i n j u r e d  p e o p l e  w o u ld  
makft s e n s e .  I f  t h e r e  i s  a  q u id  p r o  q u o , i t  i s  n o t  o b v i o u s .  A l l  I  
w o u ld  a s k  i s  t h a t  i n  t h e  c o n s i d e r a t i o n  o f  t h e  p r o p o s e d  b i l l  co m in g  
f ro m  t h e  H ouse  t h a t  t h e  S e n a te  c o n s i d e r  t h e  u n f a i r n e s s  o f  
o b l i t e r a t i n g  th o  s e v e r e l y  i n j u r e d  v i c t i m ' s  r i g h t s ,  t h a t  i s  w h a t  SS 
HB 68 p r o p o s e s  t o  d o .

S i n c e r e l y  y o u r s

K e n n e th  0 .  J a r v i

K O J /s e l /5 1 1 9
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A F F I D A V I T  O F  R O B E R T  B E L L Q T T  

i j  R o b e r t  B e l l o t t ,  b e i n g  f i r s t  d u l y  s w o r n ,  d e p o s e s  a r d  s t a t e s

h i s  b e l i e f  i s  a s  f o l l o w s :

1 .  I  l i v e  i n  A n c h o r a g e ,  A l a s k a ,  a n d  w o r k e d  i n  A l a s k a  a s  a r  

i n s u r a n c e  a g e n t  f o r  S t a t e  F a r m  f o r  o v e r  2 0  y e a r s .  I  w o r k e d  i n  

t h i s  c a p a c i t y  t h r o u g h  A u g u s t ,  1 9 9 6 .

2 .  A s  a n  a g e n t ,  I  s o l d  v a r i o u s  f o r m s  o f  l i a b i l i t y  

i n s u r a n c e  f o r  b u s i n e s s e s  a n d  o t h e r  i n s u r e d s .  T h e  t y p e s  o f  

l i a b i l i t y  i n s u r a n c e  I  s o l d  i n c l u d e d  p e r s o n a l  a n d  c o m m e r c i a l  

l i a b i l i t y  u m b r e l l a  p o l i c i e s /  a u t o m o b i l e  l i a b i l i t y  c o v e r a g e ;

i

g e n e r a l  l i a b i l i t y  c o v e r a g e ;  a n d  p a c k a g e  i n s u r a n c e  p o l i c i e s  t h a t  

i n c l u d e d  l i a b i l i t y  i n s u r a n c e  c o m p o n e n t s .

J
3 .  L i a b i l i t y  i n s u r a n c e  h a s  b e c o m e  m o r e  c o s t l y  s i n c e  1 9 8 5 ,  I

i

a n d  i t s  c o s t  h a s  s t e a d i l y  r i s e n .  A l l  f o r m s  o f  l i a b i l i t y  !

i
I! i n s u r a n c e  o f  w h i c h  I  a m  a w a r e  h a v e  r i s e n  a l m o s t  e v e r y  y e a r ,  i f  ;

I 1
• I

!> n o t  e v e r y  y e a r ,  s i n c e  1 9 8 5 .

ji j
jj 4 .  I  h a v e  b e e n  i n f o r m e d  t h a t  t h e  A l a s k a  l e g i s l a t u r e  ;

e n a c t e d  a  t o r t  r e f o r m  m e a s u r e  i n  1 9 8 6 .  I  a m  a w a r e  o f  n o  

r e d u c t i o n  i n  t h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e  a s s o c i a t e d  w i t h  

• t h i s  m e a s u r e .

A f f id a v i t  P . 1
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!l Dated t h i s  / C  /~'^"day o f October/ 1996

FURTHER YOUR AFFIANT SAITH NAUGHT.

<j

i* I

SUBSCRIBED AND SWORN t o  b e f o r e  me t h i s  /<? 
O c t o b e r /  1 9 9 6 ,  a t  A n c h o r a g e ,  A l a s k a .

n

d a y  o f

i!
!!

j/? s i s4<L.f.A.
N o t a r y  P u b l i c  i n  a n d  f o r  A la s k a  
My c o m m is s io n  e x p i r e s :  0 /-& /e d )r  t

A f f id a v i t  P . 2



J e f f r e y  F r i e d m a n  

P . O .  B o x  1 1 1 8 4 1  

A n c h o r a g e ,  A K  9 9 5 1 1 - 1 8 4 1

j  e f f j a n S a l a s k a . n e t

J a n u a r y  2 5 ,  1 9 9 7

S e n a t o r  S e a n  P a r n e l l  

S t a t e  C a p i t o l  

J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

S e n t  b y  F a x  t o  4 6 5 - 2 2 7 8

D e a r  S e n a t o r  P a r n e l l :

I  a m  w r i t i n g  t o  y o u  a b o u t  t h e  v a r i o u s  t o r t  r e f o r m  b i l l s  

b e f o r e  t h e  L e g i s l a t u r e  t h i s  y e a r .  S i n c e  I  a m  a  l a w y e r ,  m a n y  

p e o p l e  w i l l  s a y  I  a m  b i a s e d ,  a n d  m y  o p i n i o n  s h o u l d  b e  

d i s c o u n t e d .  B u t  I  a m  a l s o  a n  o w n e r  o f  a n  o f f i c e  b u i l d i n g  i n  

A n c h o r a g e ,  a  s m a l l  b u s i n e s s  o w n e r ,  a  h u s b a n d ,  a n d  a  f a t h e r .  T o  

s a y  t h a t  l a w y e r s  c a n  n o t  b e  t r u s t e d  t o  p r o v i d e  r e a s o n a b l e  

o p i n i o n s  o n  t o r t  r e f o r m  i s  n o  d i f f e r e n t  t h a n  s u g g e s t i n g  t h a t  

e a c h  L e g i s l a t o r ' s  v o t e  i s  d e t e r m i n e d  s o l e l y  b y  w h a t  w i l l  g a r n e r  

t h e  m o s t  c a m p a i g n  c o n t r i b u t i o n s .  W h i l e  t h a t  m a y  o c c a s i o n a l l y  

b e  t r u e ,  I ' d  l i k e  t o  t h i n k  t h a t  m o s t  p e o p l e ,  i n c l u d i n g  

L e g i s l a t o r s  a n d  l a w y e r s ,  a r e  c a p a b l e  o f  p u t t i n g  t h e  p u b l i c  

i n t e r e s t  a h e a d  o f  a n y  p e r s o n a l  i n t e r e s t s .

I  k n o w  w h a t  i t  m e a n s  t o  h a v e  t o  m a k e  a  p a y r o l l  e a c h  m o n t h ,  

a n d  I  k n o w  h o w  i m p o r t a n t  i t  i s  t o  h a v e  a f f o r d a b l e  c o m m e r c i a l  

a n d  c o n s u m e r  i n s u r a n c e .  N o n e  o f  t h e  t o r t  b i l l s  w i l l  h a v e  a  

m a j o r  e f f e c t  o n  m y  l a w  p r a c t i c e ' s  i n c o m e .  S i m i l a r l y ,  n o n e  o f  

t h e s e  b i l l s  w i l l  l o w e r  m y  i n s u r a n c e  p r e m i u m s  b y  m o r e  t h a n  a  

c o u p l e  o f  d o l l a r s .  W h a t  t h e y  w i l l  d o ,  h o w e v e r ,  i s  m a k e  l i f e  

m u c h  m o r e  d i f f i c u l t  f o r  v i c t i m s  h a r m e d  b y  t h e  w r o n g f u l  c o n d u c t  

o f  o t h e r s .

F o r  e x a m p l e ,  u n d e r  t h e  p r o p o s e d  S t a t u t e  o f  R e p o s e  i n  H B  

5 8 ,  i f  m y  s o n ' s  s c h o o l  r o o f  s h o u l d  h a p p e n  t o  c o l l a p s e  o n  h i s  

h e a d  b e c a u s e  o f  a  n e g l i g e n t  d e s i g n  c a l c u l a t i o n ,  I  w o n ' t  b e  a b l e  

t o  r e c o v e r  a  d i m e  f o r  h i s  m e d i c a l  e x p e n s e s  b e c a u s e  t h e  b u i l d i n g  

i s  m o r e  t h a n  8  y e a r s  o l d .  O n  t o p  o f  t h a t ,  t h e  s c h o o l  d i s t r i c t  

w o n ' t  b e  a b l e  t o  r e c o v e r  a n y  m o n e y  t o  r e b u i l d  t h e  s c h o o l .  

I n s t e a d ,  t h e  d i s t r i c t  w i l l  h a v e  t o  r a i s e  t a x e s  t o  c o v e r  t h a t  

c o s t .



U n f o r t u n a t e l y ,  p e o p l e  m a k e  m i s t a k e s .  S o m e t i m e s ,  t h o s e  

m i s t a k e s  c a u s e  i n j u r y  a n d  p r o p e r t y  d a m a g e  w h i c h  s o m s r  i e  h a s  t o  

p a y  f o r .  P r o p o n e n t s  o f  t o r t  r e f o r m  s e e m  t o  t h i n k  t h e  v i c t i m s  

s h o u l d  b e  r e q u i r e d  t o  p a y  t h i s  c o s t  r a t h e r  t h a n  t h e  n e g l i g e n t  

t o r t f e a s o r .  I  b e l i e v e  t h e  p e r s o n  c a u s i n g  t h e  h a r m  s h o u l d  p a y  

t h i s  c o s t . '  T h a t  i s  t h e  p e r s o n  i n  t h e  b e s t  p o s i t i o n  t o  b e  

c a r e f u l  t o  a v o i d  t h e  h a r m ,  i s  t h e  p e r s o n  i n  t h e  b e s t  p o s i t i o n  

t o  i n c l u d e  t h e  c o s t  o f  p o t e n t i a l  h a r m  i n  t h e  c o s t  o f  h i s  o r  h e r  

p r o d u c t ,  a n d  i s  t h e  p e r s o n  i n  t h e  b e s t  p o s i t i o n  t o  p u r c h a s e  

i n s u r a n c e  t o  p r o t e c t  a g a i n c  t h i s  r i s k .

P e o p l e  t a l k  a b o u t  o u t r a g e o u s  j u r y  v e r d i c t s ,  a n d  f r i v o l o u s  

l a w s u i t s .  D e s p i t e  t h i s  t a l k ,  t h e y  c a n  p o i n t  t o  v e r y  f e w  

e x a m p l e s  h e r e  i n  A l a s k a .  L e g i s l a t i o n  o u g h t  t o  b e  b a s e d  o n  
f a c t s ,  n o t  r u m o r .  W h e n  y o u  e x a m i n e  a c t u a l  c a s e s ,  y o u  f i n d  t h a t  

t h e  c l a i m s  a n d  d e f e n s e s  r a i s e d  a r e  v a l i d ,  a n d  t h e  j u r y ' s  

v e r d i c t  i s  r e a s o n a b l e .  I n  t h e  v e r y  r a r e  c a s e  w h e n  t h e  v e r d i c t  

i s  e x c e s s i v e ,  t h e  t r i a l  j u d g e  o r  a p p e l l a t e  c o u r t  i s  q u i c k  t o  

r e v e r s e  t h e  r e s u l t .  N o  s y s t e m  o f  r e s o l v i n g  d i s p u t e s  i s  

p e r f e c t ,  b u t  t h e  c u r r e n t  s y s t e m  w o r k s  v e r y  w e l l .  S e v e r a l  o f  

t h e  p r o p o s e d  c h a n g e s  w i l l  m a k e  t h e  s y s t e m  m o r e  e x p e n s i v e .  

O v e r a l l ,  t h e  p r o p o s e d  c h a n g e s  w i l l  m a k e  t h e  s y s t e m  l e s s  

e f f i c i e n t ,  a n d  s h i f t  t h e  c o s t  o f  i n j u r y  a w a y  f r o m  t h e  w r o n g d o e r  

a n d  o n  t o  t h e  v i c t i m .

O f  c o u r s e ,  p o l i t i c s  r e q u i r e s  c o m p r o m i s e .  I  h a v e  l o o k e d  a t  

t h e  v a r i o u s  b i l l s  b e i n g  p r o p o s e d .  I f  s o m e  t o r t  r e f o r m  m u s t  

p a s s ,  I  u r g e  y o u  t o  d o  w h a t  y o u  c a n  t o  e n s u r e  i t  i s  S B  1 5 .  S B  

1 5  i n  i t s  p r e s e n t  f o r m  i s  n o t  p e r f e c t ,  b u t  i t  i s  a  r e a s o n a b l e  

c o m p r o m i s e .

S i n c e r e l y ,

J e f f  F r i e d m a n

c c :  S e n .  R o b i n  T a y l o r  ( b y  f a x )



Edmond W . Burke
4003 H eritage Way 

M issoula, M ontana 59802 
Tel. (406) 542-2720 
Fax (406) 543-6996

VIA FAX & FIRST CLASS MAIL

March 23, 1997

Sen. Robin Taylor 
Alaska Senate 
State Capitol, Room 30 
Juneau, Alaska 99801-1182

Re: Exemplary Damage Awards, Proposed Legislation.

Dear Robin:

Although I now make my home in Montana, my interest in Alaska remains strong: I still have a 
daughter living there and, since moving here, I have become part o f  a small Anchorage law firm, 
Burke, Bauermeister and Brelsford.

I have been interested in the debate in Alaska concerning “tort reform,” and my colleagues tell me 
that you are a leader in the fight against artificial caps on non-economic losses and punitive or 
exemplary damage awards. With this in mind, I am sending you suggested language for a bill 
intended to create a stir with regard to at least one o f these issues: exemplary damages. (Needless 
to say, my suggested language would have to be put in proper legislative form, before it would be 
ready for submission as an actual bill; for the most part, however, I think the language could — 
and probably should ~  remain unchanged.)

Despite che slirill cry o f those seeking to avoid exposure to the threat o f exemplary damage, it is 
entirely clear that such damages serve a very useful purpose. Moreover, I see absolutely no 
reason for the Alaska Legislature to limit anyone’s liability for the sort o f  wanton and malicious 
conduct required, under existing law, as the prerequisite for an award o f exemplary damages. As 
former Justice Morrison o f  Montana once warned, in Owens v. Parker Drilling. Co.. 676 P.2d 
162, 166 (Mont. 1984):

There are those who distrust the lay person’s capacity for reasoned 
and dispassionate judgment. There are those who tolerate the juries 
but feel compelled to hold tight rein lest the wretched twelve 
break the bank. This judicial chauvinism will, if  not checked, 
inevitably erode the jury process.
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The bill which I am proposing may help preserve the right o f  an Alaska jury to award exemplary 
damages which are meaningful, by accomplishing two things: First, such a bill should clarify the 
main purpose in awarding exemplary' damages -- protection o f  the public; such damages are 
wrongly, but all too often, seen only as an opportunity for greedy plaintiffs’ lawyers and a 
financial “windfall” to the successful plaintiff. Second, such legislation will provide a direct 
benefit the people o f  Alaska, by requiring a share o f  any punitive damage award to be placed in 
the Permanent Fund Earnings Reserve Account, at no cost to the State and without destroying the 
only incentive there is for an individual plaintiff to undertake the added difficulty and personal 
financial risk necessary to obtain an award o f exemplary damages.

If  nothing else, the introduction o f such a proposal in the present session might at least improve 
the quality o f  the debate concerning “tort reform.” It would be quite interesting, for example, to 
hear some o f  your fellow-legislators’ answers, when asked whether they oppose all or any part o f 
the proposed bill and, if so, why.

I plan to call you later this week for an update on where things are headed in Juneau. Perhaps we 
can kick this and some o f  the other aspect o f  “tort reform” around then. Meanwhile, keep up the 
good fight; there’s no doubt, you’re on the side o f  the angels on this one.

Sincerely yours,

Edmond W. Burke



PROPOSED LEG IS LA T IO N

WHEREAS, it is in the best interest o f  the people o f  Alaska to hold accountable those guilty o f 
malicious or wanton conduct, including acts intended to harm the person or interests o f another, 
without lawful justification or excuse, and any act or omission involving gross negligence or 
reckless disregard for the safety or interests o f  another; and

WHEREAS, the compensatory damages which may be awarded to the plaintiff in a civil action 
may not exceed in amount that which is necessaiy to provide reasonable compensation for the 
plaintiffs injuries; and

W HEREAS, the defendant’s conduct, in some cases, is sufficiently egregious to call for the award 
o f  exemplary damages as well, in order to punish the defendant and protect the public from 
similarly egregious conduct in the future; and

WHEREAS, in order to achieve these important public goals, ever/ award o f  exemplary damages 
must be great enough to inflict upon the defendant just punishment for the particular act or 
omission supporting the award, and sufficient in amount to be likely to deter the defendant and 
others from engaging in similar conduct in the future; and

WHEREAS, the full and consistent realization o f these important and necessary public goals is 
often hindered by the reluctance o f some jurors and judges to award an individual plaintiff the 
amount necessary for their accomplishment;

NOW, THEREFORE, BE IT ENACTED:

A. Exem plary Damages. When appropriate, exemplary damages may be 
'*'i'arded against the defendant in a civil action.

1. Exemplary damages are appropriate when it is shown by clear and
convincing evidence that a defendant is guilty o f  malicious or wanton conduct causing harm to the 
person or interests o f  another. Such conduct includes, but is not limited to, the following:

(a) Any act intended by the defendant to cause harm to the person or 
interests o f  another, provided such act is not one which has been declared justified or excused by 
the applicable law;

(b) Any act or omission on the part o f  the defendant amounting to 
gross negligence under the particular circumstances; and

(c) Any act or omission on the part o f  the defendant demonstrating 
reckless disregard for the personal safety and interests o f another.
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2. Awards o f exemplary damages shall be based upon the egregiousness o f 
the defendant’s conduct, the importance o f  discouraging like conduct in the future and the 
defendant’s wealth, and every such award shall great enough to accomplish the following goals:

(a) The award must inflict just punishment upon the defendant, for the 
particular act or omission supporting the award, and

(b) The award must be great enough to be likely to deter the defendant 
and others from engaging in like conduct in the future.

B. Public Share of Exemplary DamageAwards; Deposit in the Alaska 
Permanent Fund Earnings Reserve. Exemplary damages awarded in a civil action 
belong, in part, to the principal intended beneficiary o f  every such award, the people o f  the State 
o f  Alaska. Such damages shall be divided and the State’s share thereof administered as follows:

1. When exemplary damages are awarded in a civil action, the State and the 
party obtaining the award shall each be entitled to one-half (50%) the amount o f  the award 
remaining after deducting such person’s full litigation costs and attorneys’ fees;

2. The State’s one-half (50%) share o f  the net proceeds o f  the exemplary 
damage award will be deposited, upon receipt, in the Alaska Permanent Fund Earnings Reserve 
Account, and administered according to the provisions o f  AS 37.13.145.



GOVERNMENT & SOCIETY

When Courts Become Political Battlegrounds
Alabama politics has been overwhelmed by an all-consuming figh t over tort reform

m in uw s iw ru iif
This attack ad w it paid for by force* boMnd Alabama Supremo Court Juittea Kermetft Ingram,

By Dale Kanaka*
v\ SuHU'ntrr

BIRMINGHAM
T he sacred Southern riluala of 

Saturday aflernnnii fooibsll and 
Sunday morning prayer are *afe, 
for now. from ihe nnhofy wars of 
Alabama politics. 1 he 'skunk ad* 

k »'I| the air. no longer incessantly interrupting 
tun. hdown drives with word 1I1.11 a candidate 
tor Supreme Cnprl jus*

'•‘links.* The letters 
full o f tawdry detail* 
front Ills 20-year-old 
divorce liave stopped circulating in fundamen­
talist Christian cliurrhes across Alabama.
But this high-financed nastiness was no 

massing symptom of Campaign 96. Alabama 
politics has fallen into the grip of a national 
dtowdown between two of the country's most 
powerful Interest groups, trial lawyers and 
business groups, whose money now over* 
whelms elections for once-obscure offices in 
this small stale. The recent judicial campaign 
reached senatorial heights of more than SS mik 
•ion. Legislative races have approached 
5500.000.
In Alabama, dubbed “Tort Hell* by Forties 

Magazine, both tides are struggling lo control 
i court system in which pnpuliststyle plain* 
iff.*' lawyers regularly win eye*popplng civil 
inrnage awards by whipping up juries to “send 
t message" to Big Business. Among the more 
•Ifvctacnhr verdict* was SI50 million againsU 
General Motors Corp.. won by a rural factory 
vorker paralyzed in a car wreck. (If recently 
ras settled in a postvcrdict conference for an 
mdisclosed amount.)
According to consultants for both major par­
ies. litis struggle has come to dominate ad pot­
ties in Alabama. They say this year's Supreme 
Tourt race, in which a Repubb’can backed by 
he state Business Council unseated a 
democrat backed by the state trtai lawyers* 
:roup. marked the height but by no means the 
imit of the trend. Already, both sides axe gear* 
ng up for 1998. when the lemts of three jus- 
ices, the governor and the lieutenant governor 
rill expire.
“This is literally killing polides in Alabama.* 
ays political scientist Natalie Davis, who ran 
■ n.<uccessfully for the U.S. Senate In the 
lentocratic primary this year. “The trial 
twyers and die Business Council control most 
f the money in politics. The triai lawyers pick 
he Democrat and the Business Council picks 
he Repubb'can and it's .til about your stand on 
irt reform,
I f  you poll voters to see what they're con* 
trued about/ Davis says, 'they'll say educa* 
mn. health care. jobs, seniors and crime. The/ 
ever say tort reform. But the big money cares 
nly about tort reform. Then the candidates go 
j the airwaves with nil the garbage and money 
hey can dig up. and voters are turned off and 
hey say: Government doesn't work for me." 
.Although Alabama is commonly viewed as 
eliiud the limes, it may be the leading edge 
n this [rnnl. As Washington gives i tore power 
) states lo regulate Issues from Lie environ* 
tent lo banking to welfare, well-financed 
•roup* are pouring resources into political 
aces in capitals from Albany. N.Y., to 
vtcramento. Calif., politics] analysis say. 
in this year's Supreme Court contest, the

Republican. Harold See. is estimated to have 
raised more than S3 million. He retrained 
Virginia consultant John Deardourff. who says 
he was surprised to find that a state judicial 
race could command national strategists. The 
Democratic Incumbent. Associate Justice 
Kenneth Irgrant. with in estimated S2 mil­
lion— much of it from the Democratic Party—  
hired Hank Shrinkopf. a member of President 
Clinton* media team.
Fxact fund-raising totals are unavailable 

becauv Alabama does not require final cam­
paign finance rep- *ts until January, obscuring 
the vast sums that typically pour in during the 
final days, often from out of state. Moreover,* 
there arc no limits on individual nr political 
action comm*nee donations, twulting in huge 
contributions from wealthy trial lawyers as wet] 
as big companies.

a
THE STORY OF HOW TORT REFORM 
came to overwhelm Alabama politics dates to 
the early 1980s, when plaintiffs* lawyers began 
winning huge punitive damage verdicts, mostly 
against insurance firms for fraudulent practices 
by agents.
The plaintiffs* attorneys had a strong moral 

argument on their side. "Alabama has very 
weak regulatory bodies and so lawsuits are 
very important in setting standards for corpo­
rate conduct." Birmingham lawyer Sam 
Heldman sap.
They also had political history on their side. 

Just as former governor George C. Wallace 
indted populist anger at big business through 
the 1970s. some of the most successful plain- 
riffs* lawyers came to specialize in stem-wind­
ing summations urging juries in low-income 
counties lo punish greedy, out-of-state corpora­
tions by assessing huge punitive damages 
against them.
The state's premier trial lawyer is Jere 

Beasley, Wallace s former lieutenant governor, 
who has won his largest victories in desperate­
ly poor rural counties. Beasley, who represent­
ed the paraplegic plaintiff in tbe General

Motors case, was listed in Fortw* among the 
top 20 highest-earning trial lawyers in the 
country, taking in $6 million In 1994. He has 
tried many of his cases iu his native Barbour 
County, before a judge who is his former law 
par tm r.
"They draw on the same school of thought 

the George Wallaces and the Huey Longs 
tapped into." say* Gere White, a Birmingham 
lawyer who represents business. ' I t ’s us 
agsinit them. It's the idea that the reason 
you’re downtrodden is these big Northern cor­
porations axe taking advantage of you. It's the 
civil equivalent of the 0 J. Simpson verdict: 
payback time/
The issue quickly became political as 

increasingly wealthy trill lawyers raised large 
sums to help elect pro-plaintiff judicial candi­
dates. Business PACs responded by raising 
even larger sums for legislative candidates 
committed to curbing punitive damage awards. 
Says one business lawyer “You can't buy legis­
lators here, but you can rent them. In 1986. 
business rented a lor of them/
The next year, the legislature passed a broad 

lorl-reform package, including a $250,000 ceil­
ing on punitive damages. But the year after 
that, the trial lasers roared back when the 
head of their state association. Ernest "Sonny" 
Hornsby, uhn had won a series of big-ticket 
fraud verdicts, w.i* elected chief justice over a 
business-backed candidate. In the first full- 
dress battie berv een the interest groups, the 
two campaigns spent a then-record SSOO.OOO.

a
THE HIGH COURT PROCEEDED TO 
strike down must of the major 1987 tort-reform 
provisions a* unconstitutional, unleashing 
another round of punitive damage verdicts, 
including a now-notorious $4 million judgment 
against BMW of North America fnr touching 
up a damaged cat arid selling it as new to an 
Alabama physician. The state Supreme Court 
cut the damages to S2 million, which the U.S. 
Supreme Court then struck down u  'grossly 
excessive/ lince the actual damages were

$4,000. (The U.S. Supreme Court has v. 
taken the extraordinary s^p of ovrrr i.irg • 
other damage awards in Alabama.)
Two years ago. business forces picked 

Hornsby in an election so close it had t? 
decided by a federal court, which invalids 
2.000 absentee ballots that were nut prrcx 
notarized or witnessed. The state high :c. 
including justices who contributed 
Hornsby's campaign, earlier had voted to cc 
the ballots, which would have gTven Herrs 
his victory margin.
The battle look an even nattier turn tins y* 

wiib Ingram, a Hornsby ally up for reefecr>. 
and See. a Chicago-trained law professor a:: 
University of Alabama, as his business-*** 
challenger.
At one point, a 'Committee for Far. 

Values,* which turned out to be finances > 
number of trial lawyers, ran an ad saying r 
had a 'secret’ past, and had 'abandoned * 
wife and two children, had a Jove affair. . ir  
fled Illinois for Alabama" CO years earlier. > 
responded with an ad fearuring bis daur*-' 
from that marriage declaring that the iru : 
had not “a shred of tru th / His cx-wife j. j 
issutd a statement denouncing the ad 
Another ad featured footage of a skunr i  

ing into a picture of See. and the mesiag- 
'Some things you can smell a mile away 
Harold See doesn't think average Alabama.- 
are smart enough to serve on juries." T* 
words. “SUck Chicago Lawyer/ were pias:er- 
over See's face.
Each side called the other a puppet; Ing—x— 

of 'rich, personal injury lawyers . .. trytr.g : 
buy the Alabama Supreme Court* and See. . 
'giant insurance companies and big business 
es* who want to deny Alabamians their “rg* 
to a trial by jury/
Beasley, whose firm raised $37,500 for a 

Ingram PAC in a single day. **ys he beiinr*. 
the final finance reports wtii show that tobacr: 
and insurance gianu bankrolled See. Indeec 
an ad attacking the high courL sponsored bv ; 
group called Alabama Voters Against Lawsu.: 
Abuse, featured a telephone number that nr.? 
at a national business-backed coalition based -  
California.
See's victory, with 53 . ercent of the vcte 

leaves the plaintiff-backed . *rces on the hg*. 
court with a one-vote margin.
With three of the nine justices' terms up •*. 

1998, along with those of the governor am 
lieutenant governor, civic leaders shudder :: 
think how much mud and money will converge 
here in two years.
As a remedy. Alabama Bar Association 

President Warren Ughcfoot is calling for ar. 
end to the election of judges— a praccce in 2*2 
states— in favor of merit appointments, wit.-. 
periodic votes to retain or dismiss them.
“Our courts will not be able to function d jus­

tices have to engage in Lhis kind of campaign­
ing,* Light/oot says.
But others say that both plaintiff and busi­

ness forces oppose the effort, in part because 
the current system enriches them alL 
Says one attorney in a corporate pracsce- 

Tve had people In my firm say. *Sure this is 
terrible, but look at all this business they 
create.’ * ■

' STATES
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P r o s e c u to r s  a n d  D e p u t i e s  in  D e a th  R o w  C a s e  A r e  C h a r g e d  W i th  F r a m in g  D e f e n d a n t
■y 00N TERRY 
TON. III. Dec. 12 -  In a 
and r am Indictment. three 
Dul'jge County assistant 
rs and lour sheriffs depu- 
charged here today with 
y and obstruction of justice 
ongful murder convictions 
oung Hispanic men. who 
rs on drath row before be- 
sed irum prison last year 
o men were released alter 
Igalor adminnl he had lied 
testimony about important 
In Ihe case Today's indict- 
rgrx that that evidence was U
n were ronvicled In HiKS in 
non. rape and murder ol n 
•d girl
ft prosecuinrs ("• Ihcir 
uring criminal invcstig.i 
prosecutions is almost un- 
No one Interviewed, from

c a s e  o f l a w - 

■e m e n t o f f i c i a l s  

c h a r g e d  w i t h  

a t i n g  e v id e n c e .

Jars 10 lormcr and current 
rs. could recall a similar 
here In the country 
n§ very, very Infrequent- 
amuel K. Uiuss. a proles- 
University of Michigan 
I "lhree former prosecu- 
. This Is extraordinary.'* 
ihe lormcr prosecutors 
‘ay In the 47-count Indict- 
rt K. K.lander, is now a 
ouniy judge.
J murder of the girl 
Is affluent county west of 
cday's Indictment is the 
I twist in the case, which 
nnocent men sent to death 
Iv because sheriff's depu­
ted that one of the men. 
ruz. had (old Ihcin about a 
had aboul Ihe killing, ill- 
tails only the killer could 
n That testimony was Ihe 
e of the prosecution’s case 
. Crus nnd the other man,

Alexandro Hernandez.
Defense lawyers had long contend­

ed that Investigators fabricated the 
dream. Last year, during the third 
trial /or Mr. Cruz, held after two 
previous convictions were over­
turned on apfwat. a DuPoge County 
|udge ordered him acquitted after 
another sheriff's deputy said he had 
earlier testified falsely that other 
Investigators had said Mr. Cruz had 
told them about the dream 
That officer. Dul’ agc County Sher­

iff ’s Lleul. James T Montcsano, was 
one of those Indicted today.
Alter Mr. Cruz's acquittal, a grand 

jury was convened In review the 
Investigation and proierution A spc-. 
dal prosecutor. William J Kunkle 
J r . was pul In charge 
•*ln a free society there must al­

ways he a line between vigorous 
prosecution and official misconduct, 
between advocacy and unfalmrss. 
and between Justice and Injustice," 
Mr. Kunkle said In announcing the 
Indictment late this afternoon. "This 
Indiclment charges that line was 
c.ossed by seven people "
In addition to Judge Kllander and 

Lieut. Monrestno. the others Indicted 
arc , sheriffs deputies Thomas L*. 
Vosburgh, Dennis Kurzawa and Rob­
ert L. Winkler and former prosecu­
tors Thomas L. Knight and P ilrkk J. 
King Jr. Mr. King Is now an assistant 
United Stales Attorney In Chicago, 
and Mr. Knight Is In private practice.
Even before today’s announce­

ment, word of (he Indictment had 
sparked a heated debate on what 
impact the charges will have. Joseph 
E. Ulrketl. Ihe DuPage County States 
Attorney, the local prosecutor, said 
the Indictments will have a chilling 
eflcct on prosecutors everywhere 
"Charging prosecutors lor condurl 

In the performance of their duties ir- 
unheard of." Mr. Blrkclt said "If 
this type of allegation can be made, 
prosecutors will have to second 
guess everything they do This is 
devastating to law enforcement " 
Prosecuting prosecutors lor olli 

clnl misconduct Is dllficuh because 
there has to be almost overwhelming 
evidence that the prosecutors know- 
Ingly usrd false evidence or testimo­
ny, a violation of faw and ctiucs that 
Professor Gross sr id was exceeding­
ly rare When It happens, he said. Ills 
usually In high-profile cases like this, 
where there was enormous pressure

Three ol ihoie indicted yesterday 
Thomas L. Knight and Robert K.

in Illinois in the wrongful murder convictions ol two men are. from left, 
Kilandcr, former prosecutors, and Sheriffs Lieut. James T. Montesano.

to solve Ihe case, and p: 'tics! fu­
tures were on the line.
Thomas Breen, a defense lawyer, 

who was a prosecutor for 10 yean tn 
neighboring Cook County, which In­
cludes Chicago, represents Mr. Cruz. 
Mr. Dreen said ihe Indictments 
should have no impact on the vast 
ma|orny ol honest prosecutors.
"But It should certainly chill the 

kind of conduct alleged In the Indict­
ment. which is perjury and otauuc- 
(Ion of lustier." he said. " I hope It 
freezes it solid. We're beginning to 
lose track of due process and tlie 
pursuit of trulh in many cases. The 
Cruz case is absolutely one of them "
Mr. Breen Insisted, as did '.he other 

defense lawyers who worked long to 
Irce Mr. Cruz, that because someone 
Is Indicted dues not mean someone Is 
gulliy and cautioned agalnsi a rush 
in Judgment "Just ask Rolando 
about that," he said.
Terry Ekl. another former Cook 

County prosecutor. Is representing 
Mr. Knight, who prosecuted the men 
nl their first trial in 19(15.
Mr. Ekl said that there was no 

basis to Indict his client, and that Mr. 
Knlghi had testified twlcr before the 
grand jury In ihe case "because he 
has nothing to hide."
Mr. Ekl said Mr. Knight believed 

ihe police had been telling the truth

about the dream, and still believed 
them. "Now, we’re making martyrs 
out of murderers and Indicting pin*- 
ecutors who were trying lo protect 
the public," Mr. Ekl said. " I I Tom 
Knight ts prosecuted In this case, 
there probably Isn’t a prosecutor in 
the country who Is safe."
"These guys did not do anything 

wrong," said Brian Telandcr, a law­
yer fcr Mr. Vosburgh. "They hive 
good hearts. They are good people, 
with families. All they wanted to do Is 
the right thing. They didn’t make up 
statements."
Mr. Cruz, who Is 33, was 19 when lie 

was convicted, lie was sentenced In 
die after bothof his flrsi two trials. In 
setting Mr. Crus Irte. ihe Judge, Ron­
ald Mehllng. said the stale’s case 
agalnsi him was built on lies, mis­
takes and sloppy police work.
Lawrence Marshall, a law proles­

sor at Northwestern University and 
one of Mr. Cruz's lawyers, said he 
hoped the trials of thc4prosecutors 
and deputies will open "(he public's 
eyes lo (he fact that the system is 
way far from perfect and that there 
is a grave risk of executing Innocent 
people even when a police officer 
stands up and says ‘ I heard a confes­
sion.'"
Since 1991, five men, Including Mr. 

Crus, have been released trom death 
row In Illinois because of lack of 
evidence or because ol evidence of 
Innocence. Since the mld-l970’s, 
nearly 70 people have been released 
from death row nationwide.
" I I Is quite certain (hat some inno­

cent people have been executed In 
the past," Prolessor Gross said. "It 
will happen again. Wc can't keep 
lucking out lorevcr as we did with 
Rolando Cruz"

Mr. Hernandez spent more than 
three years on death row before his 
conviction was overturned. He was 
convicted during a second trial ami 
was sentenced lo BO years In prison. 
Last year, he, too, was freed.
The murder of the girl, Jeanlnc 

Nlcarlco horrified DuPage County, 
home lo a string of well-off Chicago 
suburbs where the peor !e vote Re­
publican and play polo. She was 
home sl oe from sdiool with the flu 
when someone kicked In the front 
door of her family's home In Naper­
ville. III., ar.d look her away. Her 
body was found two days later In a 
Held
"To Ihls day." Mr. Hlrketl said, "It 

Is probably one of the most shocking 
murder', that has occurred here, and 
that will never change"
The trial of a third defendant, a 21- 

year-old white man. Stephen Buck­
ley, ended In x hung Jury He was 
released In 1PB7. when ihe authorities 
decided not to pursue the case 
agalnsi him.
Another m^n, Brian Dugan, who 

has never been charged In the case, 
admitted In 1983. according to his 
lawyer, (o being the girl’s lone killer. 
DMA tests, which excluded Mr, Cruz 
and Mr. Hernandet ss Ihe source ol 
semen found In the child, have Impli­
cated Mr. Dugan, who is serving a 
life sentence for the rapes and mur­
ders of a 7-ycar-old girl ond a 27- 
year-old woman.
Mt. l>.gan hns refused to tell the 

authorities his story unless they 
promise not to seek his execution.
For years, several law-enforce* 

mc-d officials said Mr. Cruz and Mr. 
Hernandez were Innocent Mary 
Drigld Kenney, a lawyer In the Illi­
nois Attorney General’s office, who 
was in charge of fighting Mr. Cruz’s 
•pprsts to save his life, resigned In 
1992 in protest, saying the ataie was 
trying to kill an Innocent man.

Menorahs Bloom From Act of Vandalism f
■y JENNIFER PRESTON 

NEWTOWN TOWNSHIP. 1*a . Dci- 
12 —  At 5 A M. Sunday. Judith and 
Martin Markovitz were awakened by 
the sound of breaking glass. Vanoals 
had walked across Ihclr front lawn 
and smashed in ihclr living room 
window to dcsirnv un electric menu-
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T o r t - r e f o r m  b a t t l e  h e a t s  u p  i n  J u n e a u
B o t h  s i d e s  o n  t h e  i s s u e  

a p p e a l  t o  h u m a n  e l e m e n t
By N ATALIE P H ILLIP S
I ).Illy N i !WK ff-JlOlll.'l

C h ris ty  'I'engs fo w le r  is 
se lling  i In* i;u n iiy  lit|iii» r s to re 
id le r  *M years o l’ business. 
Slu* s ;iiil ;i fr ivo lo u s . law su it 
d rove  her lo  ii.

Seven years ago, a 20 yea r- 
o ld  us i‘d la ke  id e it l i l ’iea iion  lo 
In iy  w in e  fo o le rs  al the  fa m i­
ly 's  s lo re  in Haines. A coup le 
ol hours  la le r, lie  crashed liis 
p ick u p  tru c k  and d ied 11 is

Si iire n is  sued lo t m o ie  llia u 
<100 ,000 , Inn e v e iiliia llv  sel 

lied  m il ol com I Im  Lr.SO O 
T w o  years la le r, a pn-.M 'iiper 
in Ihe vehic le  also sued. Im l 
his c la im  ivas d ism issed

" I i  was lik e  b la c k m a il," 
fo w le r  said. " I t  m ade m e lose 
I'a illi in ll ic  inheren t goodness 
til m ank ind . I l 's  s t il l  u pse l­
lin g  S om eth ing  has got lo  be 
done lo  s lop  Ihese fr ivo lo u s 
law su its  W e need som e p ro 
le c lio n ."

fo w le r  is a p os te r ch ild  fo i­
l in ' fo rces  ga thered  in Juneau 
lo  push fo r  changes lo  s ta le 
laws d ia l d ic ta te  w ho can sue 
w hom , w hen l l ic y  can sue and 
fo r  how  m uch.

business o w ne rs , m edica l 
pro ti'K s inuals  and insurance 
in d u s try  leaders insist lha l

P le a s e  s e e  I ’ -tytt H -3 , 
T O R T  R E F O R M

S e n a t e  l e a d e r  i s  c o n f i d e n t  

L e g i s l a t u r e  w i l l  p a s s  a  b i l l

IOM MOnPIIH M il-II- I'.dyN '..
C liris ly  Tencjs Fow ler, ow nor o l The A laska L iquet S lo re  in 
H aines, s tands in Iron! o l her s lo re . w h ich  c losed  a lle r she  was 
sued Iwioe.

Anchorage Daily News _______

By R A LP H  TH O M A S
R a lly  N ew s .li iiu s iii l l i i o s l i i

J U N K A II D u r in g  a re- 
eenl speei'h  lo  s ta le  business 
le a de rs , S ena te  I ’ re s id e iil 
M ik e  M il le r  m ade a p rom ise: 
the  l.e g is la iu re  w il l  pu l an 
o ilie r  lo r l r i ' ln r m  lu ll on ( lo v 
T o n y  K n o w le s ' desk I h is 
yea r

b i l l  w lia l M il le r ,  U -N o rlli 
dole, t l ii lu 'i say is w lia l d ia l 
h ill w ill look lik e  t>y d ie  lim e 
il reaches d ie  g o v e rn o r

M uch  o f  Us id e n ii iy  w ill he 
ham m ered  m il in the  ro ii im g 
weeks in Ihe  S i-uale d u r in g  a 
soi l ol lo r l re fo rm  s n m m ii 
H ire lin g  be lw e e u  a ll o f  d ie

m ain  p laye rs
I .aw m akcrs  reee iilly  wad 

m l h a rk  in to  Ihe high slakes 
issue when Ihe House went lo 
w o rk  on a m assive new lu ll 
aim ed  al l im it in g  the n iim hei 
und s ize  o f  c iv i l  dam age 
c la im s  and p u llin g  an end lo 
so -cn lli'tl fr ivo lo u s  lawsuits 

T h e  25 page, b S s rc lim i 
m easure , w lu c li was ap 
p ro v e d  by  Ihe House Iasi 
week, was pul loge lher by 
R epub lican  K"|» I Ilia n  I ’m in  
o f  A ncho iage , who has been 
le a d in g  Ihe Io n  re fo rm

r P li s is a  sn i; I ’ .i i je  H !. 
L E G IS L A T U R E

L E G I S L A T U R E :  S e n a t o r  e x p e c t s  b ill
G E  £

Continued from Page B-1 !

charge for the past four 
years.

Porter’s bill includes many 
of the provisions suggested 
last fall by a governor’s task 
force. But it also still includes 
some of the controversial 
sections that prompted 
Knowles to kill last year's 
legislation.

The battle now moves to 
the Senate, where, as in the 
House, a larger and stronger 
Republican-led majority 
clearly has the votes to quick­
ly pass the bill. But what is 
not clear is whether the 
House and Senate will have 
the two-thirds vote needed to 
override another Knowles 
veto.

Senate Majority Leader 
Robin Taylor, a lawyer him­

self and longtime critic < 
tort reform, said Friday i 
hopes it doesn’t come to tha

Taylor, R-Wrangell, w! 
has a bill in the Senate 
mirrors the governor's tat 
force recommendations, 
trying to work out a compr 
mise between all sides.

The goal in the end, Tayli 
said, is to come up with a b 
everyone can live with.
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Donald Murray is shown wilh his wife, Pal. Murray was paralysed from Ihe waisl down when 
he fell 15 leel while working on an oil platform in Cook Intel. Six years after Ihe accident Mur­
ray settled his lawsuit against Ihe oil company and contractor lor $5.7 million.

Continued from  P a g e  B-1
u n t o ld  n u m b e r s  o f' b u s in e s s  o w n e r s  l i k e  
l - o w lc r  s e t t le  la w s u its  m il o f  c o u r t  n i l  h e r  I It,’ in 
t ts k  w li.it th e y  c a l l  " r u n a w a y  ju r y  v e r d i c t s "  
l i k e  th e  m itc li-p u b lic iz c d  $ 2 .9  m i l l io n  a w a rd e d  
a N e w  M e x ic o  w o m a n  b u rn e d  b y  M c D o n a ld 's  
e n t r e e .

S im p ly  p u l. r e f n rm e t s  w an t lo  r e d u c e  th e  
n u m b e r  a n d  s iz e  o f  la w s u it s  a n d  cu t Ih e  
u m o u n i d e fe n d a n t s  h a v e  to  p a y  i t  th e y  lo se . 
T h e y  s a y  th e  c o s t o f  d e fe n d in g  f r i v o lo u s  la w ­
s u i t s  a n d  r i s in g  in s u r a n c e  p r e m iu m s  s t i f le  
b u s in e s s , rt m o re  f r i e n d ly ,  p r e d ic t a b le  ju s t i c e  
s y s t e m  w ou ld  e n c o u ra g e  e x is t in g  b u s in e s s e s  
In  s t a y  a n d  h e lp  lu r e  n e w  o n e s  to  th e  s la t e ,  
th e y  c o n te n d .

R ig h t in g  Ih e  t o r t  r e f o rm e r s  w i lh  e q u a l f u r y  
a r e  th e  r t la s k n  T r i a l  l - a w y c r s  A s s o c ia t io n  an d  
a n o n p r o f i t ,  c o n s u m e r  a d v o c a c y  g r o u p  c a l le d  
th e  r t la s k n  Ih ib lic  In t e r e s t  R e s e a r c h  C ro u p . 
T h e y  p o in t lo  p e o p le  l ik e  D o n a ld  M u r r a y  a s  a 
r e a s o n  w h y  la w m a k e rs  s h o u ld  m o v e  w ith  c a u ­
tion .

rt f o r m e r  r t la s k a n  w h o  n ow  l iv e s  in O k la ­
h om a . M u r r a y  is  p a r a ly z e d  f r o m  Ih e  w a is l 
d ow n , l i e  w as w o rk in g  o n  a  C o o k  In le t  n i l p la t ­
f o rm  in  1989  w h en  he  f e l l  a b o u t 15 fe e t , c r u s h ­
ing  h is  lo w e r  b a c k .

r t  $51) f ix  a t th e  w o rk  s it e  p r o b a b ly  w o u ld  
h a v e  p r e v e n te d  th e  a c c id e n t , h is  a t t o rn e y  
s a id

r t f l e r  s ix  y e a r s  o f  li t ig a t io n , th e  5 5 -y e n r -o ld  
m an  w h o  o n c e  lo v e d  tn  f is h  a n d  h u n t s e t t le d  
h is  la w su it  a g a in s t th e  o i l c o m p a n y  a n d  a c o n ­
t r a c t o r  f o r  $ 5 .7  m i l l io n . T h e  m o n e y  d id n 't 
m a k e  th e  p a in  in h is  lo w e r  b o d y  g o  a w a y . B u t 
it d id  a l lo w  M u r r a y  und h is  w i fe ,  P a t , lo  m o v e  
lo  a  w a rm e r  c lim a te , b u i ld  a  w lte e lc h a ir -n c -  
c e s s ib lc  h o u se  a n d  p a y  b a c k  th e  in i t ia l w o r k ­
e r s '  c o m p e n s a t io n  b e n e f i t s  b e  re c e iv e d , r tn d  
it w i l l c o v e r  w lia l h e  e x p e c t s  to  b e  $ 3  m i l l io n  
in fu t u r e  m e d ic a l e x p e n s e s  b e c a u s e  h e  c a n  n o  
lo n g e r  g e t m e d ic a l in s u ra n c e .

T h e  c iv i l law  c h a n g e s  lo o m in g  in  J u n e a u  
w o u ld  h u r l in ju r e d  p e o p le  l i k e  M u r r a y , t o r l -  
r e f n n n  o p p o n e n ts  c h a rg e . C a p p in g  d a m a g e  
a w a rd s  w i l l ta k e  a w a y  o n e  o f  t i ie  c h e c k s  th a t 
k e e p  b ig  b u s in e s s e s  in b a la n c e , th e y  s a y . r tn d  
i f  b u s in e s s e s  d on 't p a y  f o r  d a m a g e  th e y  h a v e  
c a u s e d , Ih e  b u rd e n  w i l l s h i f t  to  t a x p a y e r s .

t'lie  a t t o rn e y s , w h o  k e e p  a s  m u c h  a s  .10 p e r ­
c en t o f  t h e i r  c lie n t 's  a w a rd s , s a y  t h e r e  is  n o  
g u a ra n te e  th a t th e  p r o p o s e d  c h a n g e s  w o u ld  
lo w e r  in s u r a n c e  ra te s . B e s id e s , th e y  p o in t 
o u t , s t a t is t ic s  sh ow  th a t la r g e  j u r y  v e r d ic t s  
a r e  r a r e  in  r t ta s k a .

T h e  tw o  s id e s  h a v e  b e e n  a t it f o r  y e a r s ,  
b o th  in A la s k a  a n d  n e a r ly  e v e r y  o t h e r  s ta te  in 
Ih e  c o u n t r y ,  r tn d  th e  a rg u m e n t s  o n  b o th  s id e s  
h a v e n 't c h a n g e d  m u ch . B u t th is  y e a r ,  A la s k a  
c iv i l - la w  r e f o rm e r s  h a v e  m o re  p o li t ic a l b a s e s  
c o v e r e d  Ih u n  e v e r  b e f o r e ,  m a k in g  it l i k e ly  a t 
le a s t s o m e  o f  t h e i r  c h a n g e s  w i l l b e c om e  law .

T h e  g r o u n d w o rk  w a s  la id  la s t  y e a r  w h en  
Ih e  Ix - 'g w la iu re  p a s s e d  a  s l r i n g e r ^ lo r t  r e f o r m  
b i l l .  (J o v . T o n y  K n o w le s  v e t o e d  i t ,  b u t

K e p u h lic a n - le a d  r e f o rm e r s  d id n 't h a v e  th e  
v o t e s  to  o v e r r i d e  Ih e  v e to . K n o w le s  th e n ' 
a s k e d  b u s in e s s  le a d e r s  a n d  a t t o rn e y s  to  s tu d y  
th e  is s u e . S o m e  o f  t h e i r  r e c o m m e n d a t io n s  a p ­
p e a r  in  th re e  b i l ls  in t r o d u c e d  th is  y e a r .

r tn d  i f  a l l  t h r e e  m e a s u re s  f a i l ,  th e  A la s k a  
S la t e  C h a m b e r  o f  C o m m e rc e  h a s  a  l o r l  r e ­
f o r m  in i t ia t iv e  in  th e  w o rk s  th a t m ig h t a p p e a r  
on  th e  1 9 9 8  b a l lo t  a lo n g  w i lh  (J o v . K n o w le s , 
s h o u ld  he  d e c id e  to  ru n  f o r  re -e le c t io n .

DEJA VU ALL OVER AGAIN
T h e  s t r u g g le  to  b a la n c e  Ih e  s ta te 's  to r t  s y s ­

te m  isn 't a n ew  o n e .
A la s k a  w a s  o n e  o f  th e  p io n e e r s  o f  a  n a t io n ­

a l  to r t  r e f o rm  m o v e m e n t  th a t b e g an  in th e  
m id - 19811s, s a id  R o s e  M a r s h a l l  o f  th e  T o r t  R e ­
f o r m  A s s o c ia t io n  in  N ew  Y o r k  C ity .

In  1986 , Ih e  s ta te  d e c id e d  ju r i e s  c ou ld n 't 
a w a rd  m o r e  th a n  $ 5 0 0 , (MX) f o r  p a in  a n d  s u f ­
f e r in g  u n le s s  s o m e o n e  w a s  d is f ig u r e d  o r  s e ­
v e r e ly  im p a ir e d . N in e  s t a le s  q u ic k ly  fo l lo w e d  
w ith  s im i la r  r e s t r ic t io n s . N ow , a l l  bu t f iv e  
s ta te s  h a v e  p la c e d  s o m e  s o r t  o f  r e s t r ic t io n s  
o n  c iv i l  i n ju r y  la w su its .

S in c e  th e n , I, e A la s k a  L e g is la tu r e  c o n t in ­
u ed  to  m a k e  s ta . .s  at t ig h te n in g  c iv i l  in ju r y  
la w s u i t s , bu t l i t t le  tins c h a n g ed .

L i k e  c o u r t s  a ro u n d  th e  c o u n t r y ,  t o r t  c o s e s  
a r e  n o t w h a t 's  c lo g g in g  A la s k a 's  c o u r t  s y s ­
te m .

K v e r y  y e a r ,  a b o u t i.OOO m e d ic a l m a lp r a c ­
t ic e , w r o n g fu l d e a th  a n d  o th e r  t o r t  c a s e s  a r e  
f i le d  in  A la s k a  S u p e r i o r  C o u r t , a c c o rd in g  to  a 
s tu d y  b y  th e  A la s k a  J u d ic ia l C o u n c i l, a  s ta te  
a g e n c y  th a t r e s e a r c h e s  Ih e  ju s t i c e  s y s te m . 
T h a t  c o m p a r e s  w ith  2 1,(XX) c r im in a l c a s e s  a n d  
o t h e r  la w s u i ts , ♦

T h e  n u m b e r  o f  i n ju r y  la w s u i ts  f i le d  in

A la s k a  is  a b o u t h a l f  th e  a v e r a g e  r a t e  o f  m ost 
o t h e r  s ta te s . It is  w e l l b e lo w  s ta te s  l i k e  N ew  
Y o r k ,  N ew  J e r s e y  a n d  C a l i f o r n ia ,  bu t a b ou t 
p a r  f a r  s p a r s e ly  p o p u la te d  s ta te s  l ik e  Id a h o , 
M a in e  a n d  U ta h . A b ou t -1 p e rc e n t  o f  A la s k a 's  
c a s e s  e n d  u p  in t r ia l .

In  a n a ly z in g  2.1.1 A la s k a  j u r y  v e r d ic t s  r e n ­
d e re d  b e tw e e n  19H5 a n d  19 9 5 , Ih e  c o u n c il 
fo u n d :

•  P la i n t i f f s  w on  in a b o u t h a l f  o f  th e  c a se s ;
•  In  m e d ic a l m a lp r a c t ic e  s u i t s , d e fe n d a n ts  

w on  8(1 p e rc e n t  o f  th e  l im e ;
•  A la s k a  ju r i e s  a w a rd e d  p u n it iv e  d a m a g e s  

in  o n ly  6  p e rc e n t  o f  th e  c a s e s ;
•  M o r e  th a n  h a l f  o f  th e  j u r y  a w a rd s  w e re  

le s s  th a n  $50,01X1; a n d
•  M ost o f  Ih e  c a s e s  lo o k  tw o  y e a r s  o r  m o re  

to  r e s o lv e .
D e s p i te  ih e  s m a l l  p e rc e n ta g e  o f  c a s e s  w i lh  

p u n i t iv e  d a m a g e s  a n d  th a t a  m a jo r i t y  o f  ju r y  
a w a rd s  a r e  u n d e r  $ 5 0 , (XX), r e f o rm e r s  a r c  t a r ­
g e t in g  th e  a m ou n t ju r i e s  c a n  a w a rd . P r o p o s ­
a ls  in c lu d e  lo w e r in g  th e  c a p  f o r  p a in  a n d  s u f ­
f e r in g  to  $J(K ),(XX ) a n d  re s t r ic t in g  p u n i t iv e  
d a m a g e  a w a rd s , w h ic h  t i re  d e s ig n e d  tn p u n ish  
a n d  d e t e r  a  d e fe n d a n t .

T h e  A la s k a  r e f o rm e r s  a re n 't  a lo n e . T h i r t y  
s t a le s  h a v e  w r it t e n  la w s  to  r e s t r i c t  p u n it iv e  
d a m a g e s . T h e y  ra n g e  f r o m  th e  N ew  H a m p ­
s h i r e  law , w h ic h  b a n n e d  th em  c o m p le t e ly , to  
th e  K a n s a s  la w , w h ich  l in k s  its  p u n it iv e  d a m ­
a g e  c a p  to  a  b u s in e s s 's  a v e r a g e  ne t e a rn in g s . 
B o th  K n o w le s  a n d  S e n . R o b in  T a y lo r ,  R - 
W rn n g c l l ,  h a v e  m o d e le d  t h e i r  p r o p o s a ls  a f t e r  
th e  K a n s a s  law . T h e  P o r t e r  b i l l  a n d  th e  C h a m ­
b e r  o f  C o m m e rc e  p r o p o s a l s im p ly  w ou ld  set 
c a p s  o n  p u n it iv e  d a m a g e s  am ' tu rn  a p o r t io n  
o f  a l l  s u c h  a w a rd s  o v e r  to  th e  s l id e ,  |

S t i l l ,  m o s t to i l c a s e s  in  A la s k a  a r e  s e t t le d

ou t o l l o u r l  H ot In r  h ow  m u c h  >s a m y s t e r y  
I h e re  is on  r i -p n r t iu g  re q u i r e m e n t  a n d  m ost 
s e l l le i u e i i l s  u n h id e  a  e u u l id e n l i i i l i ly  a g re e  
tiii-n t. m i th e re  is im  p u b lic  r e c o r d  o f  th e  ou t
c om e

T h a t la c k  o l i n lo rm a lin u  p r o m p te d  Ititi 
g u ng e  in a c o u p le  o f  th e  1 9 9 7  b i l l s  th a t w ou ld  
r e q u i r e  la w y e r s  to  r e p o r t  o u t - o l c o u rt  s e t t le ­
m en ts . T h e  s p e c i f ic  in fo rm a t io n  w o u ld  be 
kep t c o n f id e n t ia l,  bu t th e  t r e n d s  w o u ld  he  
m ad e  p u b lic  in a s ta t i s t ic a l r e p o r t  c o m p ile d  
b y  s ta le  o f f i c i a ls  .

T w o  o f  Ih e  b i l ls  a ls o  w o u ld  r e q u i r e  in s u r ­
a n c e  c om p a n ie s  to  r e p o r t  t h e i r  r a le s ,  p r e m i ­
u m s  and  e x p e n s e s  s o  th a t s t a le  o f f i c i a l s  c o u ld  
a n a ly z e  w h e th e r  th e  t o r t  r e f o r m  m e a s u re s  a c ­
tu a l ly  lo w e r  in s u ra n c e  ru le s .

'SOMETHING HAS GOT TO Ce.ANOE'
T o r t  r e f o rm  p ro p o n e n ts , in c lu d in g  H o u s e  

S p e a k e r  (J a i l P h i l l ip s , R - l l o m e r ,  and  th e  A la s ­
k a  S t a le  C h a m b e r  o f  C o m m e rc e , h a v e  a rg u e d  
re p e a te d ly  th a t a  n u m b e r  o f  s m a l l  b u s in e s s e s  
h a v e  gon e  u n d e r  b e c a u s e  o f  s k y r o c k e t in g  in ­
s u ra n c e  ra te s  a n d  f r i v o lo u s  la w su its .

B u t w h en  a sk e d  f o r  a lis t  o f  th o s e  b u s i­
n e s s e s , th e  A n c h o ra g e  D a i ly  N ew s  w a s  d i ­
re c te d  to  l- 'ow le r, th e  I la in e s  l i q u o r  s t o r e  o w n ­
e r .

l- 'ow le r s a y s  th a t s h e  is  n o t s u r e  i f  th e  b i l ls  
u n d e r  c o n s id e ra t io n  b y  J u n e a u  la w m a k e rs  
w o u ld  h a v e  c u r t a i le d  th e  la w su it  b ro u g h t 
a g a in s t h e r  f a m i ly 's  l i q u o r  s t o r e ,  b u t " s o m e ­
th in g  has  go t to  c h a n g e ,"  s h e  s a id .

P e n r t i r  p re s id e n t  O r in  S e y b c r l is  a ls o  a 
p a s s io n a te  to r t  r e f o rm e r ,  l i e  h a s  h ad  to  cut 
b a c k  on  s e r v ic e  b e c a u s e  o f  e s c a la t in g  in s u r ­
a n c e  ra te s .

Iz ts t y e a r ,  a  b o a t c a p ta in  c h a r t e r e d  o n e  o f  
S e y b e r l ’ s a i r p la n e s  lo  f ly  h im  f r o m  D u tc h  
H a r b o r  to  an  o f f s h o r e  f r e ig h t e r .  T h e  p la n e  
c ra s h e d , k i l l in g  Ih e  c o m p a n y  p i lo t  a n d  th e  
c a p ta in . T h e  fa m i ly  o f  Ih e  p a s s e n g e r  h a s  a 
n m lt im i l l in n -d n l ln r  la w su it  p e n d in g  a g a in s t
.S e y b c r l.

.S e y b c r l h a d  in s u r a n c e , bu t he c o u ld  o n ly  
ge t $1 m i l l io n  w o r th  o f  c o v e r a g e  p e r  c h a r t e r  
p a s s e n g e r  le s s  th an  Ih e  w e ll-p a id  b o a t c a p ­
ta in  w a s  w o r th .

S e y b c r l h a s  s lo p p e d  o f f e r i n g  b o a t c a p ta in s  
th e  s e r v ic e .

S e y b e r l  s a id  h is  in s u r a n c e  c o s t s  h a v e  
ju m p e d  r r o m  -1.5 p e rc e n t  o f  h is  s a le s  in  1991 
to  12 p e rc e n t  o f  s a le s  th is  y e a r .

" T h e  r e a l p r o b le m  is  o u r  l im it s  h o v e  been  
c m ,"  lie  a d d e d . 'T ' iv o  y e a r s  a g o , w e  c a r r ie d  
$ 2 0  m i l l io n . T h a t is  no t a v a i la b le  n o w ."

S e y b c r t  s a id  i f  t o r t  r e f o rm  is  u d o p te d , th e  
c o n s u m e r  w in s  b e c a u s e  I lie  in s u r a n c e  w r i t e r s  
w i l l o f f e r  h ig h e r  l im it s  a t a  lo w e r  c o s t .

In s u r a n c e  r a le s  a r e  a ls o  a  c o n c e rn  a m on g  
d o c to r s  p o s h in g  f o r  t o r t  r e f o rm ,  n o t b e c a u s e  
th e y ' re  lo s in g  c a s e s  h u t b e c a u s e  th e y  s a y  th e  
l im e , e n e rg y  a n d  m o n e y  th e y  s p e n d  d e fe n d ­
ing  th e m s e lv e s  is  o u t o f  c o n t r o l .

Please soc Pago B <t, TORT REFORM
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9 9 7  •   Anchorage Daily News

) R M :  O l d  a d v e r s a r i e s  s t i c k  w i t h  o l d  a r g u m e n t s  a s  i s s u e  h e a t s  u p
again. He has no control over 
his bodily functions. Arad he 
is constant pain, Schleuss 
said.

"And you are saying to a 
company that is huge and ab­
solutely had the control to 
provide him with a safe work 
site that they owe him only 
$500,000 for pain and suffer­
ing?" she asked.

What a lot of people don’t 
realize is that capping liabili­
ty amounts means the finan­
cial burden of long-term care 
will shift from businesses to 
taxpayers, Schleuss said.

Amid the debate are con­
cerns among lawyers and 
fishermen that tori reform 
will upend the the $5 billion

record verdict against Exxon 
three years ago.

It would, said Lloyd Miller, 
one of the attorneys who rep­
resented the fishermen and 
others in their lawsuit against 
the oil giant. Maritime cases 
often take into account the 
law of the state where the 
event occurs, he said.

Fishermen and other plain­
tiffs are “gravely concerned" 
that the latest wave of tort re­
form will gut the settlement, 
Miller said. If the state does 
set caps, Exxon might cite 
the legal change to the U.S. 
9th Circuit Court of Appeals 
and argue that the people of 
Alaska object to large puni­
tive damage verdicts.

Under two of the proposals 
coming out of Juneau, the 
verdict would have been far 
less. The proposed caps 
aren’t "even a blip on 
(Exxon’s) radar,” he said.

In most cases, large puni­
tive damage awards are over­
turned or settled out of court 
for lesser amounts, anyway, 
according to several national 
studies and n state study.

The $2.9 million verdict 
against McDonald's for serv­

ing scalding hot coffee is a 
case in point.

The jury returned the ver­
dict after learning that the 
company had received at 
least 700 reports of coffee 
bums and had settled claims 
arising from some of those in­
juries for more than $500,000.

The company offered to 
pay the 81-year-old woman 
$800 for her bums. A media­
tor suggested McDonald’s 
settle for $225,000. But Mc­

Donald’s fought it.
The jurors decided the 

woman was partially to blame 
for the injury but came back 
with the large punitive dam­
age award because they 
thought McDonald's had been 
reckless and malicious.

A judge later reduced the 
award to $640,000. And rather 
than ippeal, McDonald's and 
the woman settled out of 
court for an undisclosed sum.
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Tort reform at a  g la n c e
Current law

No monetary cap

Allows 15 years lo lile a 
lawsuit

A medical advisory panel 
reviews malpractice lawsuits 
and advises il Ihe claims are 
legitimate.

Cap ul $500,000 liul no lirnil 
il someone is rlishgured or 
severely impaired physically.

Parlies can go lo an 
aibilraior. but the decision Is 
nonliindmg

Jmy can assign faull only lo 
paities named in Ihe lawsuit

Po rte r 's  HB 58

Slate gels 50 peicenl o l all 
awards Awards arc linuled lo 
three limes actual damages 
ot $300,000. whichever is 
gieater II the act was 
motivated by financial gain. 
Ihe cap is lour limes 
damages or $600,000.

Eight years, unless Ihe iniury 
was caused by a hazardous 
waste, gross negligence, a 
detective product, or 
Intentional acl

Lawsuits over birlh injuries 
must be filed before child is 
8 Hospitals nol liable lor 
emergency room physicians 
on contract, as long as Ihe 
physician carries $500,000 In 
Insurance and a notice is 
posted in Ihe admitting area 
and published annually in the 
local newspaper.

Cappci al $300,000 unless 
Ihe victim is a paraplegic, 
quadriplegic, lost a limb, 
sutlers perrnanenl brain 
damage or severe third- 
degree hums Then Ihe cap is 
$500,000

Creates a pilot alternative 
rllspule-resolulion program.

Jury can assign a percentage 
ul laull Ion  peison or 
company mil named in Ihe 
lawsml

Slale evaluates Ihe effects ol 
lorl relomi by collecting out- 
ol-couil settlement 
tntoimatlon. which will 
remain confidential, as well 
as information from 
hsiuance companies

T ay lo r's SB  1 5

three limes actual damages 
or $500,000, whichever is 
greater II Ihe acl was 
motivated by financial oain. 
cap is average nel income 
over live years or twice Ihe 
amount o l linnncial gain 
resulllng from the incident

Eliminates Ihe medical 
advisory panel.

Would add word "severe" lo 
definition o l disfigurement.

Creates alternative dispute- 
rcsolution program. Cases 
uiiJer S I 00.000 musl 
undergo noil-binding 
arbitration

Slale evaluates Ihe eltects 'vl 
lo rl reform by collecting nut- 
ol-court settlement 
inlormatlan. which will 
remain confidential, as well 
as information from 
insurance cim'ji.iumr.

Governor's SB  4 3

Three limes actual damages 
or S500.000, whichever is 
greater II Ihe acl was 
motivated by financial gain, 
cap is average nel Income 
over live yeais or twice Ihe 
amount ol financial gain.

Would add word "severe" lo 
definition of dlsliquremeul

Creates pilol alternative 
dispute resolution program

Slain evaluates the offer is ul 
tori relorm liy coller.lmg mil 
ot-i.'uiiil settlement 
Inlnrinatmii. which will 
remain cnnMmlinl. .is well 
as mlnrm.ilmn bum
l|S  ......... .

A laska  C ham ber ol 

Com m erce b a llo t In itia tive

Stale qels 75 perrcnl o l all 
awards Awaids are limited to 
llnce limes actual damages 
or $300 000. whichever is 
grealei

Eight yenrs. unless iri|iiry was 
caused liy liar,minus 
substance, gross negligence 
‘M  rtnlor.tivR product

lawsip ls over lilrth injuries 
must be filed liclore child is 
8 Hospitals nol liable for 
contract employees, such as 
emergency room physicians, 
as long as they posi a notice 
in Ihe admitting area and 
publish il annually in Hie local 
newspaper

Capped al $3U0 000 unless 
Ihe victim is n paraplegic, 
qundripleqic. losl a limb, has 
severe Hurd degree burns or 
sutlers pennancnl bum 
damage Then Hie cap is 
S500 000

Jury call assign a peiccnlage 
nl laull lo a person nr 
company mil named in Hie
lawsml

The language
M aking se n se  ol le g a l lingo

Toil - A wrongful acl. m which one parly hurls 
aiiiilher tun laws allow the mpired parly to sue 
anrl cnllecl money II does nol include criminal 
actions m breach nl contract.

Tori re form  - A nationwide movement driven hy 
business owners, medical professionals and 
insurance companies In rewrite Ihe civil laws 
governing who can sue. when they can sue and 
Imw much they can sue tor aller an mpiry

Damages - Relers lo  Ihe amount s i money a 
peison is claiming they losl or should be awarded 
as a result of another person mpuing them.

Compensatory damages - The amount ol 
money lequuet! lo pay for the actual monetary 
losses llial result Horn an injury, tor example, losl 
earnings and medical lulls

Pun illve  damages - The amount nl money a 
court or a pny decides a defendant should pay as a 
penally lor nntingcuus or leckless coi'ducl The 
punitive damage award is designed lo punish and 
deter others
Economic damages - The amount ot money a 
peison seeks Ini compensation to cover llicir 
actual Insscs sui.li as wages anil Inline losl wages 
and iiieiiiL.il lulls

Noneconom ic damages - The amount ol money 
a person seeks m uimnensalioil lor changes in 
then life ho instance pain ami sphering anrl loss 
ol laimpauiunsliip

Statute o l lim ila flnn s - A lav/ that requires 
lawsuits In Im hind willmi a specific period ol lime 
after a peisnil has been uqureil Once lire slalule ol 
limilalnms has expired a lawsml cannot lie filed

S la lu le  o f repose Cuts oil Hie rigid ul an 
iiguieil pi'ismi In lile a lawsml idler a specified 
peiiml nl lime, wiur.li is set liy law II is measured 
hum Ihe delivery id a piuducl nr cornpleliuii o l 
wink Inr example. Hie unreal slalule nl lepuse is 
15 years II a III year util Inuldiug i.ull.i|e.ed under 
i Iiiniiil law a (.1.11111 agaiNst lire arclidct.l .mil 
i.imslrni firm i mii|i.my could Im h.’eil If Urn 
imiiiliiei a.e II. years iihl miner ex.slim| law d



Bruce Cain, CPA
P.O. Box 303 

Glennallcn, AK 99588 
907-822-3342. Fax 907-822-3073 email bcain@tr)baInet.org

Senator Drue Pearce 
Senator Bert Sharp
Co Chairs, Senate Finance Committee 

VIA Fax 

April 2, 1997

I am requesting that the committee hearing on house bill 58, tort reform be given teleconference 
coverage. This bill has far reaching affects for the future of our state and the businesses that 
operate within our state.

We the people deserve the opportunity to participate in the process of this bill’s development as 
much as possible. We live with the pipeline running for several hundred miles in our back yar d. It 
crosses major salmon streams. We are concerned about the affects this bill will have on the 
operations and safety measures taken by operations within our area.

We arc remote and find it difficult to travel to Juneau to participate. 1 called Gene Kubina’s office 
this morning and the committee meeting is not even on the primed committee schedule. Kubina’s 
aide had to search on the computer to find that the committee was even meeting tomorrow morning 
at 9:00 AM. You are elected to represent the public. You owe it to the public to be open in your 
hearings and committees. It would be graciously appreciated if you would give us he opportunity 
to participate in this heating putting it on the legislative teleconference system.

If you have any questions, please give me a call.

Bruce Cain

cc: Governor Tony Knowles
Senator Georgiana Lincoln 
Representative Gene Kubina 
Representative Ii;ene Nicolai 
Senator Adams 
Senator Donley 
Senator Parnell 
Senator Phillips 
Senator Torgerson
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‘P o r t  R e fo rm

W ith  t h e  p r o p o s e d  T o r t  R e fo rm  t h e  S t a t e  o f  A l a s k a  w i l l  
b o  i n  t h o  b u s i n e s s  o f  w a i t i n g  f o r  o n e  o f  i t s  r e s i d e n t s  
t o  b e  k i l l e d ,  m a im ed  o r  i n j u r e d  i n  o r d e r  t o  c o l l e c t  a  
p o r t i o n  o f  t h o  v i c t i m ’ s  i . n s u r a n e e .

T h e  G o v e r n o r 's  T o r t  R e fo rm  T a sk  F o r c e  h a d  28  p e o p l e  
t e s t i f y .  18 w e r e  v i o l e n t l y  o p p o s e d ,  o f  t h e  10 r e ­
m a i n i n g  7 r e p r e s e n t e d  i n s u r a n c e  c o m p a n ie s  a n d  3 r e p r e ­
s e n t e d  s m a l l  b u s i n e s s e s .  S m a l l  b u s i n e s s  i s  u n d e r  t h e  
a s s u m p t i o n  t h a t  o n c e  t o r t  r e f o r m  i s  p a s s e d  t h e i r  p r e ­
m iu m s w i l l  a u t o m a t i c a l l y  g o  do w n . A c c o r d i n g  t o  t h e  
i n s u r a n c e  c o m p a n y 's  own t e s t i m o n y  a t  c o m m i t t e e  m e e t i n g s  
i t  w a s  s t a t e d  t h a t  t h e r e  w i l l  b e  n o  r e d u c t i o n  i n  p re m iu m s  
f o r  5 - 7  y e a r s .

P u n i t i v e  d a m a g e s  se e m  t o  b e  t h e  S t a t e ’ s  m a in  c o n t e n t i o n  
f o r  t o r t  r e f o r m .  I f  t h a t  i s  t h e  c a s e ,  g e t  r i d  o f  p u n i ­
t i v e  d a m a g e s .  T he  S t a t e  o f  W a s h in g to n  d o e s  n o t  a l l o w  
p u n i t i v e  d a m a g e s  b y  o r d e r  o f  t h e  W a s h in g to n  S u p re m e  
C o u r t .  T h e y  d o  n o t  h a v e  a n y  c a p s ,  a n d  s e e m  t o  b e  
f u n c t i o n i n g  j u s t  f i n e .  I f  t h e  S t a t e  o f  A l a s k a  t h i n k s  
t h a t  'p u n i t i v e  d a m a g e s  a r e  n e c e s s a r y ,  t h e y  c a n  t a k e  t h e  
i n s u r a n c e  c o m p a n y  t o  c o u r t  a n d  w h a t e v e r  i s  r e c e i v e d  
p a s s  o n  t o  t h e  v i c t i m .  T h e r e f o r e  y o u  h a v e  a c c o m p l i s h e d  
y o u r  p u r p o s e  t o  p e n a l i z e  t h e  co m p an y  f o r  u n s a f e  p r o d u c t s .

T h e  n e w  T o r t  R e fo rm  b i l l  h a s  $ 3 0 0 ,0 0 0  c a p s  o n  p e r s o n a l  
l o s s ,  I  d o n 11  t h i n k  i t s  t h e  s t a t e  * s  j  o b  t o  d e t e r m i n e  
t h e  v a l u e  o f  o n e  p a r s o n ' s  l i f e  t o  t n « i r  l o v e d  o n e s .  Do 
n o t  p l a c e  c a p s  o n  a n y t h i n g .

S i n c e  t h e  e a r l y  8 0 1 s  3 5 0 0  c a s e s  h a v e  b e e n  f i l e d .  95% 
o f  t h e s e  w e r e  s e t t l e d  o u t  o f  c o u r t  f o r  u n d e r  $ 1 0 0 /0 0 0 .
Y ou c a n  b e t  t h e y  w e r e  o n  t h e  lo w  e n d  o f  $ 1 0 0 ,0 0 0 .  T h e r e  
a r e  n o  s t a t i s t i c s  a l l o w e d  l i s t i n g  w h a t  e a c h  v i c t i m  r e ­
c e i v e d ,  t h e r e  i s  n o  w ay  t o  t e l l  e x a c t l y  w h a t  w a s  p a i d  
b e c a u s e  t h e  c o u r t s  a r e  p r e v e n t e d  f r o m  r e v e a l i n g  t h e  
o u t  o f  c o u r t  s e t t l e m e n t s .  T he r e m a i n i n g  5% g o  t o  c o u r t ,  
i n  o t h e r  w o r d s  150 o u t  o f  3 S 0 0 . 1 i n  2 0  o f  th o s e ,  c o u r t
c a s e s  r e s u l t  i n  p u n i t i v e  d a m a g e s .  So o n l y  a p p r o x i m a t e l y  
7 c a s e s  r e c e i v e d  p u n i t i v e  a w a r d s .  I t  h a r d l y  s e e m s  w o r th  
t h e  s t a t e ' s  t i m e  t o  p u r s u e  p u n i t i v e  d a m a g e s .  A l l  o f  
t b e  c o ;r r* n it te e  m e e t i n g s  a n d  t a s k  f o r c e  e x p e n s e s  p r o b a b l y  
c o s t  i r o r e  t h a n  t h e  s t a t e  c o u l d  e v e r  a n t i c i p a t e  c o l l e c t -
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i n g  i n  p u n i t i v e  d a m a g e s .

T h e r e  w e r e  a  fe w  o u t l a n d i s h  c a s e s  t h r o u g h  t h e  y e a r s  w h ic h  
a w a r d e d  . . s t r o n o m i c a l  p u n i t i v e  d a m a g e s .  F o r  e x a m p le ,  a  
b a d  p a i n t  j o b  on  a  M e r c e d e s  B e n z , t h e  v i c t i m  w a s  a w a rd e d . 
$ 1 0 ,0 0 0 ,0 0 0 ,  a n  a m o u n t s i g n i f i c a n t l y  r e d u c e d  b y  t h e  j u d g e .

T h e  new  T o r t  R e fo rm  c o n t a i n s  i n c e n t i v e s  f o r  q u i c h  
s e t t l e m e n t s ,  u n d e r  3 0 ,  6 0 ,  90 d a y  t im e  l i m i t s .  T he 
i n c e n t i v e s  a r e  d i r e c t e d  t o  f o r c e  l a w y e r s  t o  s e t t l e  e a r l y ,  
s o m e t im e s  a t  t b e  e x p e n s e  o f  t h e i r  c l i e n t s .  I f  a  v i c t i m  
w a n te d  t o  c o n t i n u e  o n  w i t h  t h e  c a s e  a n d  w as  c o u n s e l e d  
f o r  e a r l y  s e t t l e m e n t ,  t h e  v i c t i m  w o u ld  g e n e r a l l y  f o l l o w  
t h e  a d v i c e  o f  t h e i r  l a w y e r .  T h e r e  se e m  t o  b e  t o o  m an y  
v a r i a b l e s  f o r  t h i s  p o r t i o n  o f  t h e  b i l l  t o  w o rk  p r o p e r l y .
T h e s e  i n c e n t i v e s  w i l l  a l s o  r e s t r i c t  l a w y e r s  f r o m  a c c e p t ­
i n g  c a s e s  o n  a  c o n t i n g e n c y  b a s i s ,  w h ic h  l e a v e s  v i c t i m s  
w i t h o u t  r e p r e s e n t a t i o n .

T h e  new  b i l l  c o n t a i n s  l a n g u a g e  o f  e l i m i n a t i n g  " d e e p  
p o c k e t s " . I  t h i n k  t h a t  i t  i s  a  sh am e  t o  p i c k  o n  t h e  
m e d i c a l  p r o f e s s i o n ,  e s p e c i a l l y  t h o s e  w ho w o rk  i n  
e m e r g e n c y  ro o m s . O n ly  a  s p e c i a l i z e d  g r o u p  o f  p e o p l e  
c a n  w o rk  i n  t h i s  f i e l d  r e q u i r i n g  q u i c k  d e c i s i o n s .  I  
n o t i c e d  t h a t  p a r t  o f  t h e  r e q u i r e m e n t s  now  i s  t h e  p o s t i n g  
o f  w h ic h  d o c t o r s  a r e  w o r k in g  u n d e r  c o n t r a c t  a n d  w h ic h  
a r e  w o r k in g  f o r  t h e  h o s p i t a l .

1 .  M o s t p e o p l e  w ho a r e  a d m i t t e d  i n t o  e m e r g e n c y  ro o m s  
a r e  i n  n o  s h a p e  t o  l o o k  f o r  b u l l e t i n  b o a r d s .

2 .  I f  so m e o n e  r e f u s e s  a  c o n t r a c t  d o c t o r ' a s e r v i c e s  
i s  t h e r e  a lw a y s  t r a u m a  h o s p i t a l  s t a f f  a v a i l a b l e  
t o  h a n d l e  t h a t  e m e rg e n c y ?

3 .  I f  n o t ,  w hy  p o s t  t h e  n am es o n  a  b u l l e t i n  b e a r d ?
4 .  I f  t r a u m a  d o c t o r s  a r e  r e q u i r e d  t o  h a v e  $ 5 0 0 ,0 0 0 +  

i n s u r a n c e  p o l i c i e s  t h e  p a t i e n t  g e t s  i t  i n  t h e  
n e c k  a g a i n  b e c a u s e  t h i s  e x p e n s e  i s  r e f l e c t e d  i n  
t h e i r  b i l l .

I f  t h i s  t o r t  r e f o r m  b i l l  p a s s e s  a s  i n d i c a t e d  w i t h  c o n ­
t r a c t  d o c t o r s  t r e a t e d  d i f f e r e n t l y  t h a n  i n - h o u s e  p e r s o n ­
n e l ,  t h i s  t y p e  o f  i n s t i t u t i o n a l  a v o i d a n c e  o f  r e s p o n s i ­
b i l i t y  w i l l  b e c o m e  w i d e s p r e a d .  F o r  e x a m p le ,  c o n s t r u c ­
t i o n  c o m p a n ie s  w ho now h i r e  c o n t r a c t o r s  w i l l  b e  a b l e  
t o  h i r e  c o n t r a c t  w o r k e r s  a n d  r e l i e v e  t h e  p r im e  c o n t r a c t o r  
o f  a l l  r e s p o n s i b i l i t y .  I f  we a r e  g o in g  t o  e l i m i n a t e  
" d e e p  p o c k e t s "  a n d  " d o u b l e - d i p p i n g "  t h e n  m ay b e  w e  o u g h t  
t o  s t a r t  w i t h  t h e  l e g i s l a t u r e .  I  d o  n o t  p e r s o n a l l y  
m in d  " d o u b l e - d i p p i n g "  . I f  y o u : v e  w o r k e d  h a r d  f o r  a .
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r e t i r e m e a t  y o u  s h o u ld .  t>c a£>le t o  c o l l e c t  i t  w h i l e  w o r k i n g  
a  new  j o b .  T h e  V a ld e z  o i l  s p i l l  t r i a l  w a s  t r y i n g  t o  
r e l i e v e  t h e  r e s p o n s i b i l i t y  o f  t h e  s h i p  f r o m  H a z e lw o o d  
b e c a u s e  h e  h a p p e n e d  t o  i n  h i s  c a b i n  a n d  n o t  o n  d e c k .
S i n c e  t h e  b e g i n n i n g  o f  t i m e  t h e  s h i p ’s  c a p t a i n  h a s  a l ­
w a y s  b e e n  r e s p o n s i b l e  f o r  t h e  a c t i o n s  o f  h i s  c r e w .  T h i s  
h a s  a lw a y s  a p p l i e d  t o  p r i m e  c o n t r a c t o r s  w h e t h e r  t h e y  a r e  
r u n n i n g  a  h o s p i t a l  o r  b u i l d i n g  a  h o u s e .  W ith  t h e  new  
l e g i s l a t i o n  y o u  c a n n o t  s u e  y o u r  p e r s o n a l  i n s u r a n c e  
c o m p a n y  i f  y o u  h a v e  s u e d  t h e  d o c t o r .  W h ere  d o e s  t h e  
s t a t e  g e t  t h e  r i g h t  t o  t e l l  n\c how  t o  d e a l  w i t h  a n  
i n s u r a n c e  co m p an y  t h a t  I  p a y  p re m iu m s  t o  f o r  c o v e r a g e ? -

M o s t  o f  t h e  G o v e r n o r ’ s  T o r t  R e fo rm  T a sk  F o r c e  re c o m m e n d a ­
t i o n s  w e r e  n o t  a c c e p t e d  b y  t h e  T o r t  R e fo rm  C o m m it te e .
T h i s  b r i n g s  me b a c k  t o  t h e  q u e s t i o n  "Why d o  w e h a v e  
t a s k  f o r c e s  o f  t h i s  n a t u r e ? ” T h i s  a lw a y s  r e s u l t s  i n  
a  m u l t i p l i c a t i o n  o f  e x p e n s e s .  T h e  c o i r c n i t t e e  a l r e a d y  
i n  p l a c e  i s  u n d e r  n o  o b l i g a t i o n  t o  a c c e p t  re c o m m e n d a ­
t i o n s  f r o m  t h e  t a s k  f o r c e . T y p i c a l l y  t h e y  d o n ’ t . A 
m o re  a p p r o p r i a t e  t y p e  o f  t a s k  f o r c e  w o u ld  b e  o n e  d e a l ­
i n g  w i t h  b u i l d i n g  r o a d s ,  s c h o o l s ,  e t c .  w h e r e  e v e r y o n e  
i s  g o i n g  i n  t h e  Scvme d i r e c t i o n .

M r. T a r d i f f , a t t o r n e y  f o r  t h e  S t a t e  o f  W a s h in g to n ,  w o r k s  
a l l  t o r t  c a s e s .  l i i r  t e l e p h o n e  # 1 - 3 6 0 - 7 5 3 - 6 2 0 0 ,  i f  y o u  
h a v e  q u e s t i o n s ,  h a  w o u ld  b a  a  g o o d  s o u r c e  o f  i n f o r m a t i o n .

A f t e r  c h o c k i n g  w i t h  t h e  e l e c t i o n  c o m m is s io n  o n  c a r r p a ig n  
c o n t r i b u t i o n s  I  r e c e i v e d  n u m e ro u s  f i l e s  a n d  I  n o t i c e d  
t h a t  som e l e g i s l a t o r s  c o u l d  n o t  a f f o r d  t o  r u n  t h e i r  
c a m p a ig n s  w i t h o u t  c o r p o r a t e  o r  i n s u r a n c e  c o n t r i b u t i o n s .  
W ith  t h e  s m a l l  p e r c e n t a g e  o f  d o n a t i o n s  r e c e i v e d  f r o m  
t h e  p u b l i c  som e c o u l d  n o t  a f f o r d  a  c a b  r i d e  a c r o s s  
to w n . I t  m a k e s  o n e  w o n d e r .w h e r e  t h e  l o y a l t y  l i e s ,  w i t h  
c o r p o r a t e  A m e r ic a  o r  w i t h  t h e i r  c o n s t i t u e n t s .

I  w o u ld  l i k e  t o  p u b l i c l y  t h a n k  S e n a t o r  R ic k  H a l f o r d  
f o r  t h e  h e l p  h e  g a v e  me t o  p r o d u c e  t h e  S e x - O f f e n d e r  
R e g i s t r a t i o n  d o c u m e n t .  W i t h o u t  h i s  h e l p  I  w o u ld  s t i l l  
b e  s c r a t c h i n g  zry • n o s e .  I  w o u ld  a l s o  l i k e  t o  t h a n k  
L i t t a  E v a n s  w ho s e t  u p  t h e  S e p t-O f f  e n d e r  R e g i s t r a t i o n  
l i s t  b y  c i t y ,  w h ic h  m a k e s  i t  e a s i e r  f o r  t h e  p u b l i c  t o  
d i g e s t  t h e  i n f o r m a t i o n .  I t  a l s o  a l l o w s  f o r  t h e  a d d i t i o n  
o f  t h e  n am es  o f  t h o s e  y e t  t o  c c n p i y  w i t h  t h e  s t a t u t e .
I  f o u n d  35  n a m es  o n  t h e  l i s t  o f  p e o p l e  w ho a r e  now 
w o r k in g  f o r  t h e  s t a t e  i n  a  v a r i e t y  ox p o s i t i o n s ,  som e
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i n  p o s i t i o n s  t h a t  m i g h t  c o m p ro m is e  a n  u n i n f o r m e d  p u b l i c .  
I  w o u ld  l i k e  t o  s e e  a n  im p r o v e m e n t  i n  e n f o r c e m e n t  s o  
t h a t  t h e  s t a t u t e  m u s t  b e  c o m p l ie d  w i t h .  I  re c o m m e n d  
a n  e a s y  w ay  t o  a c c o m p l i s h  t h i s :  i n s t e a d  o f  o v e r - .b u r d e n ­
i n g  o u r  S t a t e  T r o o p e r s  w i t h  w a r r a n t s ,  j u d g e ’ s  s i g n a t u r e s  
a n d  t h e  d i s b u r s e m e n t  o f  i n f o r m a t i o n  we s h o u l d  s o l i c i t  
p u b l i c  s e r v i c e  a n n o u n c e m e n ts  f o r  tw o  w e e k s .  D ay  a n d  
n i g h t ,  i n f o r m i n g  t h o s e  p e o p l e  w ho h a v e  r . c t  c o m p l i e d  
w i t h  t h e  s t a t u t e  t h a t  o n  t h e  t h i r d  S u n d a y  t h e y  c a n  
lo o k  f o r  t h e i r  n am es  i n  t h e  S u n d a y  p a p e r  l i s t i n g  n a m e s , 
a d d r e s s e s  a n d  o f f e n s e s  o f  t h o s e  w ho h a v e  y e t  t o  c o m p ly .  
(A f i n e  o f  $ 1 0 0  on  e a c h  p e r s o n  f i l i n g  l a t e  w o u ld  c o v e r  

p u b l i c a t i o n  e * p e n s e s - t h a t  w o u ld  i n v o l v e  10CC+ f i l e r s  o r  
$ 1 0 0 ,0 0 0 + ) .

Paul J . Sweet 
P.O. Box 1562 
Palm er, AK 99645 
745“2242
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Cynthlc: Brookw. MD 
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ond piavsntlon.

Senator Drue Pearce, Co-Chair of Senate Finance 
716 West Fourth Avenue Anchorage, Alaska 99501
Dear Senator Pearce,

I am an OB-GYN in Anchorage, Alaska, and would like you to know of a grave situation which 
exists regarding medical research and our country's current legal system.
As an obstetrician and gynecologist, I have had occasion to interact with the court system, bô h 
as an observer and as a participant. Over the years, I think I have developed some insight into 
the interaction between medicine and the legal system. A great deal of problems seem to arise, and I think many of these problems result from the difference between science, medicine and 
the law. I think there is a definite problem in trying to solve scientific issues in the courtroom. Tc illustrate this point, I have a story to tell. I think this exemplifies what is wrong with our legal system today.
The story centers around a physician and scientific researcher named Dr. Marcia Angell.Dr. Angell is trained in internal medicine and is also the editor of The New England Journal of 
Medicine. Her job with The New England Journal is to evaluate the quality of studies and 
research submitted to the journal for publication. In this capacity, she had occasion to write an 
editorial in response to an article by Dr. David Kessler of the FDA who was considering declaring 
a ban on silicone breast implants. This ban was not going to be imposed, Dr. Kessler was careful to say, because he thought they were unsafe, but only because he felt the company had an obligation to do more studies to prove they were safe. There have been rare cases of fatigue and other symptoms in women with these implants, but nothing significant had ever beer 
reported in thirty years of use. Because of this, Dr. Angeil told Dr. Kessler she did not think that the ban was a good idea. One million women at that time had breast implants, and she felt they would be unnecessarily alarmed. Again, these implants had been used for thirty years without 
any significant problems. Apparently Dr. Kessler wavered, but then he decided to go ahead and 
implement the ban on the implants. Unfortunately, the fact that Dr. Kessler said the implants 
were not unsafe did not make it through to (he media or public at large. Women panicked. 
Lawsuits against Merre!l-Dow burgeoned into the thousands. One jury verdict alone, in Houston, 
was for $25 million. The average out-of-court settlement was $1 million. Eventually Merrell-Dow, in desperation, settled the largest class action lawsuit in the history of the world at $4.25 billion.
Two months after the settlement, the Mayo Clinic published the first rigorous study regarding breast implants and disease. This study found absolutely no association between disease and breast implants. This study was submitted to The New England Journal of Medicine for 
publication and was published on June 16, 1994. In that same publication, Dr. Angell wrote her 
second editorial on the subject. Like a good scientist, she pointed out the backwards sequence of events, in that first there was public opinion and then a ban and then lawsuits and then a huge 
class action settlement. Only after all this, was any evidence presented. This peculiar chain of
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events, Dr. Angell dared to say, was due o some peculiar characteristics of the tort system in 
the United States of America which differs from any other tort system in the civilized world.
These differences include contingency fees of lawyers, which encourage a sort of lottery system 
where lawyers can build a case, then find clients to suit their case. For example, there are 
currently cases be'ng built against Norplant which has a silicone base and penile implants. This is in spite of the Mayo Clinic study.
The second difference in the United States tort system is that the defendant pays no matter who wins. In Britain, Australia, Sweden, Canada, and the rest of the civilized world, loser pays. In the 
United States, Merrell-Dow was faced with a situation where even if they won every case, they 
would still have to pay out about $200 million. This system encourages out-of-court settlements which are not justified by the facts or the evidence.
Also unique to our tort system in this country is the lack of scientific evidence presented to the 
jury. Expert witnesses are called to give biased testimony - in fact, that is their job! Judges often do not utilize the option to call neutral scientific witnesses to help them'decide the issues based on the evidence, although this option is available to them. (In Alaska we have an expert advisory panel system which is sometimes utilized and sometimes not.) In many cases, investigations by 
medical societies and other organizations have found some expert witnesses to be total charlatans. They may not even have a medical degree (that they do not buy out of the catalog). 
As a consequence, many of the scientific research experts at the top of their fields will not participate in court proceedings because they are not convinced it is about trying to Tnd the truth. 
To them, it is a total circus atmosphere, a kind of dramatic passion play which has nothing to do with scientific evidence.
Legal experts who have interviewed juries coming out of trials note that juries do not think that 
cases involving medical science ibout weighing the scientific evidence. It is about which 
lawyer they like the most, it is abou. which lawyer is the most dramatic, it is about which lawyer is the most convincing. It is a moral question between the poor victim and the big corporation. It is not about what the scientifically correct findings should be.
Needless to say, after Dr. Angell's editorial and when all of this was published, she received a significant response from the plaintiffs' attorneys involved in the implants class action case. She 
was served by two subpoenas within a year. The attorneys accused her of being paid by the 
implant manufacturers. They requested any records of communication between her and the 
manufacturers. Of course, none of these records existed because there had been no 
communication between Dr. Angell and any of the implant manufacturers. However, the 
harassment did not stop there. Dr. Angell was also asked to release confidential records which were used in the peer review process at The New England Journal of Medicine. She was taken to court twice, and both times the subpoenas were denied. Later she found that the Mayo Clinic, who had conducted the implant study published in The New England Journal of Medicine was also being harassed by subpoenas. Not only did the attorneys ask for records regarding the data 
published in the breast implant study, but they subpoenaed the entire data base at the Mayo Clinic which includes confidential names of patients and doctors, medical data which has been collected by the Mayo Clinic for 150 years in Olmstead County, Minnesota. Because this data base is invaluable, not only to the Mayo Clinic but to the world at large, the Mayo Clinic 
understandably was reluctant lo relinquish the data base to tho attorneys. Also, as 
confidentiality of their research was threatened and doctors and patients pulled out of research
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studies, research, in general, was basically shut down at the Mayo Clinic. So the plaintiffs' 
attorneys got basically what they wanted: a moratorium on breast implant research. It was not 
worth it to the Mayo Clinic to risk all research. It was easier to give up doing breast implant 
research. Since the Mayo Clinic study was published in 1994, ten other peer-reviewed studies 
on breast implants have been conducted. None of these studies have found any link between 
breast implants and disease.
Now, what has happened in the aftermath of all this and what have we learned? Obviously, this 
has sent quite a strong message to the medical device industry and will, no doubt, have an incredible impact on anything which is silicone based including dialysis tubing, hydrocephalus shunts, Norplant, heart valves, artificial joints, not to mention tho other supplies and devices 
which have been affected by the fallout of this huge class action suit. Dupont has already pulled out of the medical device industry and says it will no longer supply Dacron graft materials for vascular grafts (used in hear* surgery). The class action settlement against Dow collapsed, and 
Dow has now filed bankruptcy. The economic impact on this country as a result, one can only guess. The economic impact on plaintiffs' attorneys involved in the case is that they cleared 
$1 billion in attorney fees. This has even caused ripples in some parts of the legal community, 
specifically the Yale School of Law, reportedly the #1 law school in the United States. There, an 
assistant professor, E. Donald Elliot, said that "the tort lawyers perpetuated a fraud" (earning them a billion dollars), and called the class action tort system "a public health issue."
Fewer and fewer pharmaceutical companies are willing to do research on contraception due to liability issues - contraception like birth control pills which saves the United States billions of health care dollars every year, not to mention thousand of lives. Fewer and fewer pharmaceutical companies are willing to make vaccines. There used to be twenty pharmaceutical companies who made vaccines, and now there are only four. Medical research 
in other medical arenas is practically strangulated. As law professor Elliott states, "Economics 
drives the system, and until we address this, there will be no change in the tort system."
These same issues prompted Yale law professor John Langbein to state: 'The American leg.il 
system is the laughing stock in the civilized world. We have a legal system that encourages 
people not to do business in this country. We have a legal system that.gets ever more expensive and that causes us to pay monumental insurance premiums compared to the rest of the civilized 
world. We have a legal system that is a flop." He goes on to say: "We have lawyers running the system, and that is the problem. Lawyers do not have an obligation and a commitment to the 
truth. Lawyers have an obligation to win, so we have a combat system rather than a truth system." Professor Elliott echoes this by stating in his law review article of 
1989 that "one of the problems with the present legal system is that it extends equal dij.nity to 
charlatans and Nobel Prize winners with only a lay jury to distinguish between the two."
Dr. Angell's rather harrowing experience with the legal system has prompted her to write a book called Science on Thai, illustrating the danger to us as a public when we try to answer scientific 
questions in the absence of evidence.
This problem is not just a problem in the medical community alone; it is a problem cited among scientists at large. You need only to walk into Dorders Books or Bames & Nobles to see the shelves burgeoning with frustrated scientists and researchers who are dealing with a world and a society that turns to pseudo-science and superstition to answer important questions which may 
affect our lives, our children's lives, and our planet as a whole.
In Cart Sagan's recent bruk, which was a New York Times best seller for many weeks, called 
The Demon-Haunted Worid: Science as a Candle in the Darkness, he states how necessary
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science is in a healthy democracy. "The values of science and the values of democracy are 
concordant, in many cases indistinguishable. Science and democracy began in their civilized 
incarnations in the same time and place, Greece in the seventh and sixth centuries B.C. Science 
confers power on anyone who takes the trouble to learn it... Science thrives on, and indeed, 
requires the free exchange of ideas; its values are antithetical to secrecy. Science holds to no special vantage points or privileged positions. Both science and democracy encourage 
unconventional opinions and vigorous debate. Both demand adequate reason, coherent 
argument, rigorous standards of evidence and honesty. Science is a way to call the bluff of those 
who only pretend to knowledge.''
As a legislator, I ask that you make a vote for sanity and reason. Anyone, at this point, who 
argues that the current tort system is in the best interest of the community or the public at large 
has not looked at the facts. "What is wrong with this system?" they ask. "Merrell-Dow is a big 
company - they can afford it, they can afford that kind of money. So what if there is no scientific 
evidence to back it up? Where is the harm?"
The harm is women who were so frightened by the claims that they tried to cut out their own implants with razor blades. The harm is $4.25 billion which could have been spent on something 
else besides lining the pockets of lawyers. What could we do with $4.25 billion if that was pumped back into the public health system? Oh, let my imagination wander! But most of all, the 
harm is in the lie, the lie that has been perpetuated by fear; fear that is unsubstantiated by fact. The lie that might deprive you of a heart valve or your child of a shunt that might save his or her life, or untoid fantastic treatments, devices and cures that might lie on the horizon.
I cannot support a system that intimidates and harasses our brightest minds in medicine or thai dictates what research will or will not be done based on whether or not they agree with tho 
results. That is very dangerous. That is behavior that should not be tolerated by any 
legislature. Only if we attack this problem, state by state, will it ever be solved on a nd.. ' •!.
So, I ask for your vote; I ask for your vote for refoim. I ask for your vote for sanity. I ask fc> .... 
vote for reason.! ask you to support science, the candle in the darkness that is flickering before 
you. Please, please do not let it go out! Support House Bill 581 !J
Tnank you very much for your consideration.
Sincerely,

Cynthia L Brooke, MD 
/pic
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Mr. Chair.
I oppose HB 58 as it makes the State of Alaska Judge, Jury 

ana beneficiary.
Under the Alaska Constituticn Article 1, section 7. We the 

people are guaranteed Due Process of law to determine fair and 
.just treatment.

Article 1, section 16 we are guaranteed the right by jury 
trial based on common I aw.

Blacks Law Dictionary 6th Ed. TORT: "A pri/ate or civil 
wrong or injury, including action for bad faith breach of 
contract, for which the court will provide a remedy in the form 
of an action for damages .Ahe Courts are to decide not the 
LEGISLATORS.

Torts are based on common law as they existed in 1607, 
when the first English colonists settled here. They are 
principles and rules based on man's sense of justice to govern 
themselves in social relations.

HR 5S goes against all that our forefathers fought fon^. 
The King picked the judges, juries and the amounts to be 
decided on as well as keeping a portion of the proceeds for 
himself so the People chose to break away from Great Britain 
and the Declaration of Independence was written.

People need to review JURY RIGHTS. It is the juries thr.t 
must decide the cases based an the facts and information 
presented not the government.

The only power the judge has over the jury is their 
ignorance.

Consider the following:
"The jury has a right to judge both the law as well as the 

fact in controversy." John Jay, lrst Chief Justice 1789 
"The law itself is on trial quite as much as the cause which 

is to be decided." Oliver Wendell Holmes, 12th Chief Justice 
1902

HB 53 is nothing but Jury Tamping, the legislature is 
dictating to the jury haw much can be .••■reived and then taking 
a cut of what is not riqhtfully theirs. Kind of like the Mafia.

America has begpn to function 1 ike a democracy instead 0 + 
a Republic. A democracy is dangerous because it is a one vote 
system as opposed to a republic, which is a three vote system. 
We need to uphold The United States Constitution of America, 
especially Article 4, section 4. That third vote is the most 
powerful vote, the vote of a jury and a informed jury knows the 
laws of right and wrong, therefore HB 53 is unnecessary and
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A o s i
My name i s  Amy B r o c k e r t .  I  am t h e  A A d m i n i s t r a t i v e

\fr7fc A s s i s t a n t *  o f -T h e  ttynli H n v p o r rq io n . The E yak  C o r p o r a t io n  i s
jsV4 C o r d o v a 's  A la sk a — Wafc.l v  C l a i ms— Gafcfclemuaql»~Acfc. V i l l a g e

C o r p o r a t i o n .  I  am t e s t i f y i n g  to d a y  t o  e x p r e s s  E y a k 's
o p p o s i t i o n  t o  HB 58 a s  w r i t t e n ,  an d  s u p p o r t  CDTU's p r o p o s a l  
t o  i n c l u d e  an  am endm ent w h ic h  e x e m p ts  n a t u r a l  r e s o u r c e  
t o r t s ,  fro m  th e  c o n s t r a i n t s  fo u n d  w i t h i n  HB 5 8 . We a r e  
c o n c e r n e d  t h a t  HB 50 a s  w r i t t e n  w i l l  j e o p a r d i z e  p u n i t i v e  
dam age a w a rd s  o u r  s h a r e h o l d e r s  may r e c e i v e  a s  a  r e s u l t  o f  
t h e  E xxon  V a ld ez  l i t i g a t i o n .  O ur s h a r e h o l d e r s  a s  a  g ro u p  
a r e  a l r e a d y  e c o n o m ic a l ly  d i s a d v a n ta g e d  a n d  w o u ld  h e  h u r t  b y  
HB 58 i f  t h e i r  Exxon s e t t l e m e n t ' s  a r e  f u r t h e r  o f f s e t  b y  t h e  
s t a t e  i n  a n y  way.

T h an k  y o u  f o r  t h i s  t im e  t o  e x p r e s s  o u r  c o n c e r n s .

TOTAL P .08



" L E T S  G E T  I T  S T R A I G H T "
A  blitz of media and other sources of m isinformation and disinformation 

is now being mounted to obscure the real impact that provisions of H B 58 are 
like ly to have on many Alaskans' lives. One particularly objectionable and 
aggressive organization is the State Chamber of Commerce acting in  part as a 
sp okesman of B ill A llen and Veco Co., w ith m aterial provided by David Bundy 
esq, one of Veco's attorneys. There is a lot more underlying this than meet the 
casual observers eye.

Additionally, the sponsor of "true tort reform ," Representative Brian Porter 
is also observed to be most adept at use of m isinformation and disinformation 
(which most of us refer to as lying). For example, in  1996 Porter chose to rely 
upon a letter he received from Juneau attorney M ichael Lessm eier stating that 
the impact of Porters "true tort reform measure" HB158 and the onerous "11th 
hour" language inserted (we hear at the urging of B ill A llen) would have no 
impact on the Exxon Valdez plaintiffs because that case had reached final 
judgement. Lessmeier stated, "There is a clear answer to question of whether this 
legislation (ie. HB158) lias any effect on the Exxon Valdez punitive damage 
award. That answer_is none whatsoever, (emphasis added). Rep. Porter used this 
totally false and bogus information in  his attempts to discredit the opposition to 
his b ill by contending that the opponents of his "true tort reform" b ill were 
actually being manipulated by the 'T ria l Lawyers A ssri'. That my friends is total 
BS!

I  would like to briefly address the many false assertions that stand out in 
Rep. Porter’s letter to a ll majority Representatives and Senators, dated 4 A p ril 
and entitled appropriately DON T BE FOOLED AND D O N T BE M ANIPULATED''.

1. Porter states; HB58 "does not deprive Alaskans of their right to a jury trial". I 
contend that sec. 22 Offers of Judgement effectively dc s  exactly thau The opportunity to



manipulate the outcome ofwhether a case w ill go trial, given by sec 22 to the party 
making the offer amounts to the power of economic blackmail being given to inst ranee 
companies and large corporate interests with their batteries of lawyers and virtually 
unlimited resources. The draconian consequences imposed an a fearful victim can only 
serve to chill the the injured ,parties ability to determine the ramifications of a decision and 
thereby reduces his opportotnity for due process thztissohigMy valued as a means of 
achieving equity in our society;

Z  Porter states: HB58 ’ 'creates a big incentive for businesses of any size to pievent 
future environmental disasters." because "of the huge deai aip prLe tag". Apparently that 
point was overlooked by Ex>con in 1989 when they knowingly let an alcoholic to 
command a vessel.

3. Porter states: "If die lixxon Valdez situation were governed by HBS8, die amount 
of punitive damages could have been as high as 48 billion, not far foam the 5 billion 
actualV awarded". WRONG'.! Porter includes the 900 million awarded to the State of 
Alaska in a separate action. It is extremely unlikely that this would be construed to be part 
of die plaintiffs compensator);' damage.

4  Porter states: "The assertion that HB58 w ill not permit punitive damages where 
reckless conduct causes and environmental disaster is an outright inflam natory lie, die 
egregiousness of which undermines everything the opponents are contending. HB58 
requires a showing of ’malice1 for punitive damages." ’The Alaska Supreme Court 
interprets ’malice' to include "reckless indifference to the rights of others". 'If that is not 
reckless conduct; what is"/ "Cummings v. Sealion Corporation, 924P. 2d 1011. WRONG! -  
WRONG! -W RONG! Does Rep. Porter really assume the people are so stupid that they 
w ill not lode up die actual case language? I  quote the Cummings v. Sealion case cited 
above. In the case die Alaska Supreme Courtis discussing the standards for punitive 
damages under existing Alaska law:
To recover punitive damages, the plaintiff must prove that the wrongdoer's conduct 
was outrageous, such as acts done with malice or bad motives SL a reckless 
indifference to the interests of another. Actual malice need not be proved. Rather, 
reckless indifference to the rights of others, and conscious action In deliberate 
disregard of them.jnay provide the necessary sate of_mindto justify punitive 
damages.(my emphasis added.) j
This makes it crystal clear that under current Alaska law, malice is different from reckless 
indifference, and either one w ill support an award of punitive damages. This would a ll be 
changed if  HB58 became law. Reckless indifference would no longer be sufficient to 
award punitive damages. Instead, actual malice would have to be proved. Why? are 
sponsors of HB58 unwilling to maintain foie existing language of proof required by current 
state law? I  wculd really like a truthful answer to that puzzle.

5. Finally Rep. Porter asserts that HB58, if passed, would not apply in any way to 
the Exxon Valdez ongoing litigation Porter states: "which it would not, since federal
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maritime law preempts Alaska Law. WRONG! To be charitable one could assume that 
again Porter is receiving bad legal advice-or worse. A  look at a recent Alaska Supreme 
Court dedsion, Hughes v. Foster Wheeler Company, Supreme Court No. S-6928, No. 
4790,3/7/97/ which states clearly that Alaska State Law would be applied in a Federal 
Maritime law context, such as the Exxon Valdez, so long as there was no direct federal 
maritime or admiralty law with which it conflicted In the current Exxon Valdez case there 
is not any thatHB58 is directly in conflict w ith Thus the passage of HB58 would most 
certainly have a negative impact upon the 40 thousand Ex>£p plaintiffs. I  w ill make this 
my personal crusade to ensure drat all tWare impadecfltiave very long memories.

urge the the thoughtful members of the Senate majority and any in the minority 
-""'"that support this current extreme tort reform measure make a dear exception for torts 

relating to natural resource disasters and ecosystem disruptions. This would be easily 
achieved by adding at the end of the bill with appropriate number the following language: 
xxx. sub section:
(a). In cases of Torts relating to natural resource damages including disasters and 
ecosystem disruptions, foe following sections of this bill do not apply: 5,10,11-15,17-20, 
22-23, and 35.
(b). It is intended that the passage of this legislation, HB58, (as amended,) shall in no way 
be applied or applicable to the litigation, now ongoing, between certain Alaska citizens and 
Exxon Corporation ensuing foam North Americas largest cril spill, occurring on March 24, 
1989. It is the intent of the Alaska State Legislature that HB58 shall not be construed by any 
one or by any legal body, to apply in any manner whatsoever to the continuing Exxon 
Valdez litigation. This shall include all appeals and any remanded or ordered retrials to a 
lower court that may occur after foe passage of this legislation known by all as HB 58.

Accommodating foe above request would certainly prove that the majority member 
of foe 20fo Alaska legislature are truly prepared to support foe assertions made by the 
sponsors of HB58. Assertions that at present are entirely without merit. Your good faith in 
incorporating the above request would certainly be a major step in restoring in you 
constituents a sense that you are all honorably motivated and provide with sense that the 
amended legislation is fair, balanced and just 

Thank you for your valuable time.

Signed;.

Ross Mullins, Chairman, Prince William Sound 
Fishermen Plaintiffs’ Committee;
Board of Directors, CDFU)
BOD & Exec. Cmty, PYVSAC;
Board of Directors, CFAB.

TOTRL P .05



f lPR-11-9T 0 2 : 4 0  PM ALASKA.MINERS.ASSN

RECEIVED 
APR 1 I 1997

9QTZfW f »»t

A L A S K A  M I N E R S  A S S O C I A T I O N ,  I N C .
501 W. Northern Lights Blvd.. Sulle 203. Anchorage, Al«?k» 90500 FAX: (907) 276-7997 Toiepnonr |9C7) 275--ni7

April I I ,  1997

Honorable Drue Pearce 
Honorable Bert Sharp 
Co-Chairman, Senate Finance 
Capitol Building 
Juneau, AK. 99801

RE: Tort Reform

Dear Senators Pearce and Sharp,

The Alaska Miners Association wishes to go on record in support o f House Bill 58, regarding 
tort reform. The time has come for meaningful and comprehensive reform of Alasku's tort law. 
This bill will accomplish whai is needed. We support fair compensation for injured persons but 
we do not support the current system which encourages abuse o f the law. Many, and possibly 
most, tort eases are now settled out o f court because that is less costly for the company When 
this happens to cur vendors, they have to increase the cost of goods and services to the miner to 
cover the settlement as well as the cost of insurance to cover the uncertainty o f other tort issues.

Other tort reform needs include a change to insure that each party is liable only to the extent that 
each is responsible. Another needed change is to ensure that a person cannot receive an award 
for an injury that occurs while committing a criminal act.

This area o f  low is a major fnctor in the general and wide-spread distrust and contempt in this 
country for the legal system, the courts, and attorneys in this country. The changes and 
reasonable limits in this bill will help restore the public faith in our legal system.

Wo have been told that an amendment may be offered that would tie the level o f punitive 
damages to the size, net profits, or net worth o f the company being sued. This would be a very 
adverse change to the bill and would be seen as a slap in the face by the major mining 
companies now beginning to explore in Alaska. We would oppose any such a provision.

Thank you for the opportunity to comment on this important bill. We urge its passage as now 
written

Sincerely,

Steven C. Borell. P.P. 
E x e c u tiv e  Director

cc; Representative Brian Porter
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maritime law  preempts Alaska Law. W RONG! To be charitable one could assume that 
again Porter is receiving bad legal advice-or worse. A  look at a recent Alaska Supreme 
Court decision, Hughes v. Foster Wheel er Company, Supreme Court No. S-6928, No. 
4790,3/7/97/ which states clearly that Alaska State Law would be applied in a Federal 
Maritimp law context, such as the Exxon Valdez, so long as there was no direct federal 
maritime or admiralty law with which it conflicted. In the current Exxon Valdez case there 
is not any that HB58 is directly in conflict w ith Thus the passage of HB58 would most 
certainly have a negative impact upon the 40 thousand Exx^ i plaintiffs. I  w ill make this 
my personal crusade to ensure that all th/are impadec$iave very long memories.

I  urge die the thoughtful members of the Senate majority and any in the minoiity 
-"''"that support this current extreme tort reform measure make a clear exception for torts 

relating to natural resource disasters and ecosystem disruptions. This would be easily 
achieved by adding at trie end of the bill with appropriate number the following language: 
xxx. sub section:
(a). In cases of Torts relating to natural rerouire damages including disasters and 
ecosystem disruptions, the following sec tions of this bill do not apply: 5,10,11-15,17-20,

*

(b). It is intended that the passage of this legislation, HB58, (as amended,) shall in no way 
be applied or applicable to the litigation, now ongoing, between certain Alaska citizens and 
Exxon Corporation ensuing from North Americas largest oil spill, occurring on March 24, 
1989. It is the intent of the Alaska Shite Legislature that HB58 shall no t be construed by any 
one or by any legal body, to apply ii i any manner whatsoever to the continuing Exxon 
Valdez litigation. This shall include all ap peals and any remanded or ordered retrials to a 
lower court that may occur after the passage of tiiis legislation known by all as HB 58.

Accommodating the above request would certainly prove that the majority member 
of the 20th Alaska legislature are truly prepared to support the assertions made by the 
sponsors of HB58. Assertions that at present are entirely without merit. Your good faith in 
incorporating the above request would certainly be a major step in restoring in you 
constituents a sense that you are all honorably motivated and provide with sense that the 
amended legislation is fair, balanced and just

Thank you for your valuable time.

22-23, and 35.

Ross Mullins. Chairman, Prince William Sound
Fishermen Plaintiffs' Committee; 
Board of Directors, CDFUi 
BOD & 'Exec. Cmty, PWSAC ; 
Board of Directors, CFAB.



manipulate the outcome of whether a case w ill go trial, given by sec. 22 to the party 
making the offer amounts to the power of economic blackm ail being given to insurance 
companies and large corporate interes ts with their batteries of lawyers and virtually 
unlimited resources. The draconian consequences imposed cn a fearful victim  can only 
sen̂ e to chill the the injured parties ability to determine the ramifications of a decision and 
thereby reduces his opportunity for due proaess that is so highly valued as a means of 
achieving equity in our society.

Z  Porter states: HB58 "creates a big incentive for businesses of any size to prevent 
future environmental disasters." because "of the huge deanup price tag". Apparently that 
point was overlooked by Exxon in 1989 when they knowingly let an alcoholic to 
command a vessel.

3. Porter states:1 If  the Exxon Valdez situation were governed by HB58, the amount 
of punitive damages could have been as high as 4.8 billion, not far from the 5 billion 
actually awarded". W RONG! Porter includes the 900 m illion awarded to the State of 
Alaska in a separate action. It is extremely unlikely that this would be construed to be part 
of the plaintiffe compensatory damage.

4. Porter states: "The assertion thatHB58 w ill not permit punitive damages where 
reckless conduct causes and environmental disaster is an outright inflammatory lie, the 
egregiousness of which undermines everything the opponents are contending. HB58 
requires a showing of 'malice' for punitive damages." "The Alaska Supreme Court 
interprets 'malice' to include "reckless indifference to the rights of others". "If that is not 
reckless conduct, what is"/ "Cummings v. Sealion Corporation, 924 P. 2d 1011. WRONG! -  
W RONG! -W RONG! Does Rep. Porter really assume the people are so stupid that they 
w ill not look up the actual case language? I  quote the Cummings v. Sealion case cited 
above. In the case die Alaska Supreme Court is discussing the standards for punitive 
damages unde* existing Alaska law:
To recover punitive damages, the plaintiff must prove that the wrongdoers conduct 
was outrageous, such as acts done with malice or bad motives oc a reckless 
indifference to the interests of another, Actual malice need not be proved. Rather, 
reckless indifference to the rights of others, and conscious action in deliberate 
disregard of them.,.may provide the necessary sate of mind to justify punitive 
damages.(my emphasis added.)
This makes it crystal clear that under current Alaska law, malice is different from reckless 
indifference, and either one w ill support an award of punitive damages. This would all be 
changed if  HB58 became law. Reckless indifference would no longer be sufficient to 
award punitive damages. Instead, actual malice would have to be proved. Why? are 
sponsors of HB58 unwilling to maintain the existing language of proof inquired by current 
state law? I  would really like a truthful answer to that puzzle.

5. Finally Rep. Porter asserts that: HB58r if passed, would not apply in  any way to 
the Exxon Valdez ongoing litigation Porter stales: "which it would not, since federal



” L E T S  G E T  I T  S T R A I G H T "
A  b litz of media and other sources of m isinform ation and disinform ation 

is now being mounted to obscure the real im pact that provisions of H B 58 are 
like ly  to have on many Alaskans' lives. One particu lar^  objectionable and 
aggressive organization is the State Chamber of Commerce acting in  part as a 
spokesman of B ill A llen and Veco Co., w ith m aterial provided by D avid Bundy 
esq, one of Veco's attorneys. There is a lot more underlying this than meet the 
casual observers eye.

Additionally, the- sponsor of ' true tort reform,*' Representative Brian Porter 
is also observed to be most adept at use of m isinform ation and disinform ation 
(which most of us refer to as lying ). >r exam ple, in  1996 Porter chose to rely 
upon a letter he received from Juneau attorney M ichael Lessm eier stating that 
the im pact of Porters "true tort reform measure" HB158 and the onerous "11th 
hour" language inserted (we hear at the urging of B ill A llen) would have no 
im pact on the Exxon Valdez p laintiffs because that case had reached final 
judgement. Lessm eier stated, "There is a dear answer to question of whether this 
legislation (ie. HB15-8) has any effect on die Exxon Valdez punitive damage 
award. That answer is none whatsoever, (emphasis added). Rep. Porter used this 
totally false and bogus inform ation in his attempts to discredit the opposition to 
his b ill by contending that the opponents of h is "true tort refor m" b ill were 
actually being manipulated by the "Trial Law yers Assn". That m y friends is total 
PS!

I  would like  to briefly address the many false assertions that stand out in 
Rep. Porter's letter to a ll m ajority Representatives and Senators, dated 4 A p ril 
and entitled appropriately "DO N T BE FOOLED AND D O N T BE M ANIPULATED".

1. Porter states: HB58 "does not deprive Alaskans of their right to a ju ry trial". I  
contend that sec. 22 Offers of Judgement effectively does exactly that The opportunity to
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Mr. Cnair.

I oopose HB 58 as it makes the State of Alaska .Judge, Jury 
and beneficiary.

Under the Alaska Constitution Article i, section 7. We the 
people are guaranteed Due Pi icess a-f law to determine -fair and 
just treatment.

Article I, section 16 we are guaranteed the right by jury 
trial based on common law.

Blacks Law Dictionary 6i:h Ed. TORT; "A private or civil 
wrong or injury, including action tor pad faith breach of 
contract, for which the court will provide a remedy in tne form 
of an action tor damaaes./The Courts are to decide not the 
LEGISLATORS.

Torts are based cri common law as they existed in 1607, 
when the f irs t English colonists settled here. They are 
principles and rules based on man's sense of justice to qovern 
themselves in social relations.

• HB 58 goes against all that our forefathers fought fora£. 
The King picked the judges, juries and the amounts to be 
decided on as well as keeping a portion of the proceeds for
himself so the Peoole chose to break away from Great Britain
and the Declaration of Independence was written.

People need to review JURY RIGHTS. It is the juries that 
must decide the cases based on the facts and information 
presented not the government.

The only power the judge has over the jury is their 
ignorance.

Consider the following?
"The jury has a right to judge both the law as well as the 

fact in controversy." John Jay, lrst Chief Justice 1789 
"The law itself is on trial quite as much as the cause which 

is to be decided." Oliver Wendell Holmes, 12th Chief Justice 
1902

HB 58 is nothing but Jury Tamping, the legislature is
dictating to the jury how much can be received and then taking
a cut of what is not rightfully theirs. Kind of like the Mafia.

America has beĝ Ti to function like a democracy instead of 
a Republic. A democracy is dangerous because it  is a one vote 
system as opposed to a republic, which is a three vote system.
We need to uphold The United States Constitution of America, 
especially Article a, section 4. That third vote is the most 
powerful vote, the vote of a jury and a informed jury knows the 
laws of right and wrong, therefore HB 58 is unnecessary and
unconstitutional

H -
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My nam e i s  Amy B r o c k e r t .  I  am t h e  ^ A d m i n i s t r a t i v e  
i s t a n t *  o f  The Dyalc—g o 3£pnrp.fc.i.onr- T h e  E y ak  C o r p o r a t i o n  i s  

C o r d o v a 's  A l a s k a -  U s J r J — C la im a — OctfelemcarrjL.— A ct. V i l l a g e  
C o r p o r a t i o n .  I  am t e s t i f y i n g  t o d a y  t o  e g r e s s  E y a k 's  
o p p o s i t i o n  t o  HB 58 a s  w r i t t e n ,  a n d  s u p p o r t  CDFU's p r o p o s a l  
t o  i n c l u d e  a n  am endm en t w h ic h  e x e m p ts  n a t u r a l  r e s o u r c e  
t o r t 3 ,  f ro m  t h e  c o n s t r a i n t s  fo u n d  w i t h i n  HB 5 8 . We a r e  
c o n c e r n e d  t h a t  HB 58 a s  w r i t t e n  w i l l  j e o p a r d i z e  p u n i t i v e  
d am ag e  a w a rd s  o u r  s h a r e h o l d e r s  may r e c e i v e  a s  a  r e s u l t  o f  
t h e  E x x o n  V a ld e z  l i t i g a t i o n .  O ur s h a r e h o l d e r s  a s  a  g r o u p  
a r e  a l r e a d y  e c o n o m i c a l ly  d i s a d v a n t a g e d  a n d  w o u ld  b e  h u r t  b y  
HB 58 i f  t h e i r  E xxon  s e t t l e m e n t ' s  a r e  f u r t h e r  o f f s e t  b y  t h e  
s t a t e  i n  a n y  w ay.

T h a n k  y o u  f o r  t h i s  t im e  t o  e x p r e s s  o u r  c o n c e r n s .
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BOX 2574
C o r d o v a ,  A l a s k a  9 9 5 7 4  

1 1  A p r i l  1 9 9 7

H o n o r a b l e  G o v e r n o r  K n o w l e s  

A l a s k a  S t a t e  S e n a t e  M e m b e r s

A l a s k a  S t a L e  H o u s e  o f  R e p r e s e n t a t i v e s  M e m b e r s

I  a m  n o t  s u r p r i s e d  t h a t  s o m e  m e a s u r e s  o f  l e g a l  l i m i t a t i o n s  

o n  a c t u a l  d a m a g e s  a n d  p u n i t i v e  d a m a g e s  a r e  n e e d e d  t o  p r e v e n t  

o u t r a g e o u s  a w a r d s .  B u t ,  i n  A l a s k a  w e  h a v e  n o t  h a d

o u t r a g e o u s  a w a r d s .  W e  h a v e  n o t  h a d  a  c o u r t  d o c k e t  t h a t  i s  

l o a d e d  w i t h  f r i v o l o u s  c a s e s .

W h e n  a  j u r y  o f  o n e ' s  p e e r s  d e t e r m i n e s  t h a t  a c t u a l  d a m a g e s  

a r e  w a r r a n t e d ,  t h e y  h a v e  s e e n  t h e  e v i d e n c e  t h a t  s u p p o r t s  

t h a t  a w a r d .  W h e n  t h e  j u r y  h a s  s e e n  t h e  p r o f i t  a  c o r p o r a t i o n  

o r  c o m p a n y  h a s  m a d e  b e c a u s e  o f  t h e i r  p o o r  j u d g m e n t  o r  

i g n o r e d  t h e  i n j u r e d  p a r t y ' s  l i f e  o r  i m p a c t  o n  t h e i r  l i f e ,  a  

p u n i t i v e  d a m a g e s  a w a r d  i s  r e a s o n a b l e  b a s e d  o n  w h a t  i t  w i l l  

t a k e  t o  g e t  t h e  c o r p o r a t i o n ' s  a t t e n t i o n  t o  b e  m o r e  c a r e f u l .  

T h e  j u r y  h a s  n o t  f r i v o l o u s l y  d e t e r m i n e d  t h e  a m o u n t  o f  t h e  

p u n i t i v e  d a m a g e s ;  t h e y  h a v e  u s e d  s o l i d  e v i d e n c e .

T o  h a m s t r i n g  a  j u r y  o f  A l a s k a  c i t i 2 e n s  b y  l i m i t i n g  w h a t  t h e y  

b e l i e v e  w i l l  b r i n g  t h e  l a w s u i t  t o  a  m o r a l  a n d  l e g a l  

c o n c l u s i o n  b y  e n a c t i n g  a  t o r t  r e f o r m  l a w  a s  i s  n o w  p r o p o s e d  

i s  a n  i n s u l t  t o  t h e  l e g a l  p r o c e s s  a s  w e l l  a s  t o  t h e  a b i l i t y  

o f  A l a s k a  c i t i z e n s  t o  p r o t e c t  t h e  p u b l i c .

T o  i n c l u d e  t h a t  t h e  S t a t e  o f  A l a s k a  w o u l d  s h a r e  i n  t h e  

d a m a g e s  a w a r d  i s  i n s a n e .  T h e  S t a t e  h a s  a  r e s p o n s i b i l i t y  t o

p r o t e c t  i t s  c i t i z e n s  f r o m  i r r e s p o n s i b l e  b u s i n e s s  a c t i o n s .

I t  h a s  t h e  o v e r s i g h t  o f  e n f o r c i n g  p o l l u t i o n  l a w s  —  l a w s  

t h a t  k e e p  o u r  l a n d  p r i s t i n e  a n d  b e a u t i f u l .  F o r  t h e  S t a t e  t o  

p r o f i t  f r o m  a n  i n d i v i d u a l ' s  t r a u m a  o f  i s  l i k e n e d  t o  a

v u l t u r e  c i r c l i n g  a  d y i n g  a n i m a l  -  j u s t  w a i t i n g  f o r  i t  t o

d i e  a n d  f i n i s h i n g  i t  o f f !

P l e a s e  d o  n o t  e n a c t  t h i s  T o r t  R e f o r m  b i l l .  I t  i s  n o t  

h e a l t h y  f o r  t h e  c i t i z e n s  o f  A l a s k a ;  i t  d o e s  n o t h i n g  t o

p r o m o t e  t h e  s p i r i t  o f  t h e  L a s t  F r o n t i e r ;  i t  d o e s  n o t  

p r o t e c t  t h e  c i t i z e n s ;  i t  d o e s  n o t  d e m o n s t r a t e  t h a t  w e  h a v e  

r e s p o n s i b l e  l e a d e r s  i n  o u r  g o v e r n m e n t .  I t  o n l y  b e n e f i t s  

t h o s e  w h o  w i s h  t o  e x p l o i t  o u r  g r e a t  S t a t e .

S

P a t i e n c e  A n d e r s e n  F a u l k n e r
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Testimony in Support o f House Bill 58 
April 11, 1997

Mr. Chairman and Members o f the Committee:

M y name is Christy Tengs Fowler. I have a bar and restaurant and liquor store in Haines. I feel 
so strongly about this issue tnat I flew in from Haines specifically to testify at this hearing.

1 n July o f  1990, a young man ( 6 months short o f  21) used a fake I.D. to purchase at our liquor 
store. A few hours later he totalled his Toyota pick-up and died in the crash. It didn’t matter to 
his parents that he broke the law 9 times that night. It also didn’t matter that he had shown 8 o f  
our employees I.D. that met Alaska’s requirements for p roof o f  age. Nor did it matter that he had 
purchased and consumed alcohol in the presence o f  his parents. They filed a civil suit against us 
claiming we were entirely responsible for their son’s death.

A year and a half later, we settled the suit for $37,500. Although we felt we could win the case, it 
would have cost twice that to get to trial. Financially it was disastrous for our small business 
which has been in my family for 44 years. Just this year we closed our liquor store for good. The 
financial cost pales, however, next to the emotional toll it took on not just my family, but on the 
whole town.

From this experience I lost my faith in the inherent goodness o f  mankind. I know there are 
people deserving o f  compensation for their injuries, but there are many more who take advantage 
o f  the legal system and try to find someone or something else to blame for whatever is wrong or 
unsatisfactory or just plain unpleasant in their lives. People know they can do stupid and 
dangerous things then blame someone else for it.

I am not free to do business as usual. I am paranoid. I know that even if  I do everything right, if 
someone chooses to sue me, I can lose everything w ithout even seeing a courtroom.

When you vote on House Bill 58, please think o f  those o f us in business, especially in Southeast, 
who have lost our year-round economy, who are brutalized by taxes, beseiged by government 
regulations, who can’t afford insurance, and whose production costs have increased because o f 
liability costs passed on to us.

Please vote for House Bill 58 and give us some incentive for staying in business.
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A blitz  of m edia and  other sources of .misinformation an d  disinform ation 
is now  being  m ounted to obscure the real im pact tha t provisions of HB 58 are 
likely to have on m any A laskans' lives. One particularly objectionable and 
aggressive organization is the State Cham ber of Commerce acting in  p a rt as a 
spokesm an of Bill Allen and  Veco Co., w ith  m aterial provided  by  D avid Bundy 
esq, one of Veco's attorneys. There is a lot m ore underly ing  this than m eet the 
casual observers eye.

Additionally, the sponsor of "true tort re fo rm /’ Representative Brian Porter 
is also observed to be m ost adep t at use of m isinform ation and disinform ation 
(which m ost of us refer to as lying). For exam ple, in  1996 Porter chose to rely 
upon a le tter he received from  Juneau attorney Michael Lessmeier stating that 
the im pact of Porters "true tort reform  measure" HB158 and  the onerous "11th 
hour" language inserted (we hear a t the urging of Bill Allen) w ould  have no 
im pact on  the Exxon Valdez plaintiffs because that case h ad  reached final 
ju d g em en t Lessmeier stated, "There is a clear answ er to question of w hether this 
legislation (ie. HB158) has any effect on the Exxon Valdez punitive dam age 
aw ard. That answ er is none w hatsoever, (em phasis added). Rep. Porter used  this 
totally false and bogus inform ation in his attem pts to discredit the opposition to 
his bill by  contending tha t the opponents of his "true tort reform" bill w ere £  

actually being m anipulated by  die "Trial Lawyers A ssn".T hat m y friends is total (y 
i ' t f f / Q C S E .

I w ould  like to briefly address the m any false assertions that stand out in 
Rep. Porter's letter to all m ajority Representatives and  Senators, da ted  4 A pril 
and entitled appropriately "DONT BE FOOLED AND D O N T BE MANIPULATED".

1. Porter states: HB58 ’’does not deprive Alaskans of their right to a jury trial”. I 
contend that sec. 22 Offers of Judgement effectively does exactly that The opportunity to



manipulate the outcome of whether a case will go W l ,  given by sec. 22jto the party 
making the offer amounts,to the power of economic blackmail being given tc insurance 
companies and large corporate interests with their batteries of lawyers and virtually 
unlimited resources. The draconian consequences imposed on a fearful victim can only 
serve to chill the the injured parties ability to determine the ramifications of a decision and 
thereby reduces his opportunity for due process that is so highly valued as a means of 
achieving equity in our society.

Z Porter states: HB58 "creates a big incentive for businesses of any size to prevent 
future environmental disasters." because "of the huge cleanup price tag''. Apparently that 
point was overlooked by Exxon in 1989 when they knowingly let an alcoholic to 
command a vessel

3. Porter states: 'If the Exxon Valdez situation were governed by  HB58, the amount 
of punitive damages could have been as high as 4.8 billion, not far from the 5 billion 
actually awarded1'. WRONG! Porter indudes the 900 million awarded to the State of 
Alaska in a separate action. It is extremely unlikely that this would be construed to be part 
of the plaintiffs compensatory damage.

4. Porter states: 'The assertion that HB58 will not permit punitive damages where 
reckless conduct causes a r J  environmental disaster is an outright inflammatory lie, the 
egregiousness of which undermines everything tine opponents are contending. HB58 
requires a showing of 'malice' for punitive damages." "The Alaska Supreme Court 
interprets 'malice' to indude "reckless indifference to the rights of others". 'If that is riot 
reckless conduct, what is"/ "C u m m in g s v. Sealion C orporation, 9 2 4  P. 2 d  1011. WRONG! -  
WRONG! -WRONG! Does Rep. Porter really assume the people are so stupid that they 
will not look up the actual case language? I quote the Cummings v. Sealion case cited 
above. In the case the Alaska Supreme Court is discussing the standards for punitive 
damages under existing AT aska lav/:
T o  r e c o v o r  p u n i t i v e  d a m a g e s ,  t h e  p l a i n t i f f  m u s t  p r o v e  t h a t  t h e  w r o n g d o e r ' s  c o n d u c t  

w a s  o u t r a g e o u s ,  s u c h  a s  a c t s  d o n e  w i t h  m a l i c e  o r  b a d  m o t i v e s  o r  a  r e c k l e s s  

i n d i f f e r e n c e  t o  t h e  i n t e r e s t s  o f  a n o t h e r .  A c t u a l  m a l i c e  n e e d  n o t  b e  p r o v e d .  R a t h e r ,  

r e c k l e s s  i n d i f f e r e n c e  t o  t h e  r i g h t s  o f  o t h e r s ,  a n d  c o n s c i o u s  a c t i o n  i n  d e l i b e r a t e  

d i s r e g a r d  o f  t h e m . . . m a v  p r o v i d e  t h e  n e c e s s a r y  4 a t e  o f  m i n d  t o  j u s t i f y  p u n i t i v e  

d a m a g e s / m v  e m p h a s i s  a d d e d . )

This makes it crystal dear that under current Alaska law, mal ice is different bom  reckless 
indifference, and either one will support an award of punitive damages. This w ould all be 
changed if HB58 became law. Reckless indifference would no longer be sufficient to 
award punitive damages. Instead, actual malice would have to be proved. Why? are 
sponsors of HB58 unwilling to maintain foe existing language of proof required by current 
state law? I would really like a truthful answer to that puzzle.

5. Finally Rep. Porter asserts that HR58, if passed, would not apply in any w ay to 
tl*e Exxon Valdez ongoing litigation Porter states: "which it would, not, since federal
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m arihny law preempts Alaska Law. WRONG! To be charitable one could assume that 
again Porter is receiving bad legal advice-or worse. A look at a recent Alaska Supreme 
Court decision, Hughes v. Foster Wheeler Company, Supreme Couri: No. S-692S, No. 
4790,3/7/97/ which states clearly that Alaska State Law would be applied in a Federal 
Maritime law context, such astlie Exxon Valdez, so long as there was no direct federal 
maritime or admiralty law with which it conflicted. In the current Exxon Valdez case there 
is not any that H1358 is directly in conflict with. Thus the passage of HB58 would most 
certainly have a negative impact upon the40 thousand&ocon plat: itiffs. I will make this 
my personal crusade to ensure that all th^ S l^^p ac tean a  ve very long memories.

I urge the the thoughtful members of the Senate majority and any in the minority 
that support this current extreme tort reform measure make a dear exception for torts 
relating to natural resource disasters and ecosystem disruptions. This would be easily 
achieved by adding at the end of the bill with appropriate number the following language: 

p  ^  xxx. sub section:
(a). In cases of Torts relating to natural resource damages induding disasters and 
ecosystem disruptions, the following sections of thus bill do not apply: 5,10,11-15,17-20, 
22-23, and 35.
(b). It is intended that tire passage of this legislation, HB58, (as amended,) shall in n o r -ray 
be applied or applicable to the litigation, now ongoing, between certain Alaska citizens and 
Exxon Corporation ensuing from North Americas largest oil spill, occurring on March 24, 
1989. It is the intent of the Alaska State Legislature that HB58 shall not be construed by any 
one or by  any legal body, to apply in any manner whatsoever to Are continuing Exxon 
Valdez litigation. This shall indude all appeals and any remanded or ordered retrials to a 
lower court that may occur after the passage of this legislation known by  all as HB 58.

Accommodating the above request would certainly prove that the majority member 
of foie 20th Alaska legislature are truly prepared to support the assertions made by the 
sponsors of HB58. Assertions that at present are entirely without m erit Your good faith in 
incorporating the above request would certainly be a major step in restoring in you 
constituents a sense that you are all honorably motivated and provide with sense that the 
amended legislation is fair, balanced and just.

Thank you for your valuable time.

Signed;

Ross Mullins. Chairman, Prince William Sound 
Fishermen Plaintiffs' Committee; 
Board of Directors, CDFU j  
BOD & Exec. Cmty, PWSAC 
Board of Directors, CFAB.

APR-11-199? 19:16
P .04

TOTAL P . 0 4



: “ r-TT— i
i

A L A S K A  S T A T E  E M P L O Y E E S  A S S O C IA T IO N  
A F S C M E  L o ca l 52, A F L -C IO

HEADQUARTERS, 3510 Spenard Road, Ste. 201, Anchorage A K  99503 
(907) 277-5200 * Toll Free 800-478-ASEA * Fax (907) 277-5206

April 10, 1997

Senator Bert Sharp, Co-Chair 
Senate Finance Comm ittee 
S tate Capito l Mail S top 3101 
Juneau, A laska 9 9 8 0 1 -1 1 8 2

Dear Senator Sharp:

The Public Employm ent Relations A c t (PERA) was passed in 1972, and in the past tw en ty -f iv e (25)) 
years th is ac t has resulted in a labor relations environm ent th a t has produced approx im ate ly one 
hundred (100) co lle c tive bargain ing agreements. During th is quarte r o f a cen tu ry co llec tive 
bargaining has w orked we ll and the sta tes worke rs feel th a t they have a meaningfu l voice in 
determ in ing the ir te rm s and cond itions o f employment.

There have on ly been th ree instances where co llec tive bargaining has resulted in a strike by sta te 
worke rs , these were in 1974 , 1975 , and 1977. In the firs t tw o instances the strikes lasted only a 
day or tw o , and in 1977 it lasted approx im ate ly three (3) weeks. Tha t's it, in a quarte r o f s century 
there has been labor peace 9 9 .0 0 8%  o f the tim e. ( I also feel it is im po rtan t to note tha t th t 
General Governm ent Bargaining Unit (GGU) has never been on strike .) PERA has been benefic ia l fo r 
the State o f A laska and the w orke rs th a t it has employed.

The public po licy purpose o f PERA is sta ted very clearly:

2 3 .4 0 .0 7 0 . Decla ra tion o f Policy. The legislature finds th a t jo in t decis ion-making 
is the modern w ay o f adm in istering government. If public employees have been 
gran ted the righ t to share in the decis ion-making process a ffe c ting wages and work ing 
cond itions , they have become more responsive and be tte r able to exchange ideas and 
in fo rm a tio n on opera tions w ith  the ir adm in istra tors . Acco rd ing ly , governm ent is made 
more e ffe c tiv e . The leg is la ture fu rthe r finds tha t the enac tm en t o f pos itive legislation 
estab lish ing guide lines fo r public employm ent relations is the best w ay to harness and 
d ire c t the energies o f pub lic employees eager to have a voice in dete rm in ing the ir 
cond itions o f w o rk , to provide a rational method fo r dealing w ith  d isputes and work 
stoppages, to streng then the merit princip le where civ il service is in e ffe c t, and to 
main ta in a favorab le po litica l and social environment. The leg is la ture declares th a t it 
is the public po licy o f the sta te to promote harmonious and coopera tive re la tions 
be tw een gove rnm en t and its employees and to p ro tec t the public by assuring e ffe c tive 
and orde rly opera tions o f government.

And, in m y v iew , th is pub lic po licy purpose has been fu lfilled over the past quarte r cen tu ry and 
w ii! con tinue to be sa tis fied w e ll in to the next cen tu ry w ith the exis ting PERA sta tu te .

Unions engage in free speech, and engage in the oo litica l process. Our righ t to do so is no 
d iffe ren t than the righ ts o f w om en 's groups, relig ious groups, the cham ber's o f commerce, retired 
persons, m ino rity groups, po litica l subdivis ions, and/or ly o the r group in terested in public policy.
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I have been asked many tim es, "W ha t is the purpose o f your Union?" And, my cons is ten t
response has been th a t our purpose is to secure the best possibie te rm s and cond itions o f
employm ent and the fa ir and ju s t trea tm en t o f all ind iv idua ls in our bargaining un it. As of 
th is po in t in tim e we have achieved only a moderate amount o f success, and in my v iew the 
balance o f pow e r be tw een public employee unions and management is balanced. It was the in ten t 
of PERA to crea te a level p laying fie ld between labor and management and its purpose has been 
fu lfilled . The w o rk done by our members is honorable w o rk and to give it some de fin ition I am 
going to lis t the kind o f w o rk oone by the members o f ASEA/AFSCME Local 52.

We:

1. Im p lement fa ir and honest e lections;
2. Enforce fa ir tre a tm en t o f A laskan worke rs ;
3. Carry ou t re tirem en t program s;
4. Invest and aud it A laska 's income and inves tm en ts ;
5. Provide care and cus tody fo r A laska 's needy seniors;
S. Provide fo r c itizen legal serv ices;
7. M on ito r A la ska 's financ ia l ins titu tions ;
8. Encourage dom estic and fo re ign commerce;
9. M on ito r A la ska 's insurance companies;
10. Require th a t measurement standards be fa ir;
11. Insure th a t pro fess iona ls are properly licensed;
12. Promote and encourage tou rism  to our sta te ;
13. Require accoun tab ility o f public u tilities ;
14. Train, help finance , and assis t Alaskan local governments ;
15. M on ito r and provide fo r educationa l fund ing and opportun ities ;
16. Train the unemployed, people w ith  disab ilities , displaced, and conv ic ted ;
17. Provide financ ia l assistance, tra in ing , and employm en t opportun ities fo r the unemployed;
18. Conta in the crim ina ls— be they adult or juven iles;
19. M on ito r conv ic ted crim ina ls on probation and/or parole;
20. Fund and teach the ch ild ren and adults;
21. Main ta in h is to ry and plan fo r the fu tu re ;
22. Insure the sa fe ty o f the air, w a te r, and the land;
23. Guarantee the con tinued abundance of the fish and w ild life fo r all;
24. Redirect the chem ica lly dependent;
25. Ass is t fam ilie s in dom estic , financia l, and medical jeopardy;
26. Care fo r the m en ta lly and physica lly d isadvantaged;
27. Require sa fe ty in the workp lace and places o f public accommodation ;
28. Prosecute the ind ic ted ;
29. Guarantee all c itizens due process;
30. Ass is t and help in tim es or natura l disaster;
31. Respond to commerc ia l and priva te airline tragedies;
32. Insure the susta inab le yie ld o f renewable resources;
33. Because o f us "A laskan G row n " happens;
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34. We survey , m on ito r, and assign fa ir value to the land;
35 . Guarantee tha t w o rke rs are fa ir ly paid;
36. Public sa fe ty is our respons ib ility ;
37. M on ito r and see to it th a t all revenues due the sta te are paid;
38. Require and en fo rce the paym ent o f child support;
39. Provide resources th a t enable the ownersh ip o f homes and businesses;
40 . P ro tec t, de fend , and inves t the permanent fund— and we d is tribu te the div idend; and
41. We guaran tee the design, cons tru c tion , maintenance, and fu tu re secu rity o f the in fras truc tu re 

o f our s ta te .

Senate Bill 151 wou ld resu lt in a labor re la tions environment tha t would be oppressive to the 
worke r.

A ll o f th is w o rk is im po rtan t to the people o f A laska, we do it proudly and believe it deserves 
respect. Your comm ittee has proposed Senate Bill 151, w h ich is a complete rew rite o f the 
existing co lle c tive bargain ing s ta tu te . T b i' bill proposes to amend, add to , and repeal sections o f 
PERA in at least seven ty-seven (77) w ays , and there is no ju s tifica tio n or reason fo r most o f these 
amendments.

The Unions in th is sta te , bo th public and priva te secto r, have met to discuss th is , 2 nd othe r anti­
labor bills, and we have all agreed to share the cos t o f a comprehensive analysis o f the public 
po licy im pac ts o f Senate Bill 151 . We intend to se lec t a neutra l maste r w ho understands both 
labor and managem ent issues. We w ill share the ou tcom e o f th is analysis w ith  you at the earliest 
possible tim e .

While it is no surprise to you th a t |, as the Business Manager o f the largest Union in the AFL-CIO 
oppose th is bill, I wou ld respec tfu lly request th a t as a m a tte r o f good public po licy you delay 
passing SB 151 ou t o f the Ssna ie Finance Comm ittee until such tim e as an ob jective dialogue can 
take place concern ing the proposed seven ty-seven (77) amendments to ?ERA wh ich are contained 
in Senate Bill 151.

Thank you in advance fo r you r a tten tion and considera tion .

Business Manager 
ASEA/AFSCME Local 52
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T O R T  R E F O R M

R E S O L U T I O N  s u p p o r t i n g  s p o n s o r  s u b s t i t u t e  f o r  H B 5 8 .

W H E R E A S ,  t h e  p u r p o s e  f o r  S t a t e  i n v o l v e m e n t  i n  a v i a t i o n  iB  t o  

( » ' o m o t e ,  e n c o u r a g e  a n d  d e v e l o p  a v i a t i o n ,  ( A S  0 2 . 1 5 . 0 1 0 ) ;  a n d

W H E R E A S ,  A l a s k a n s  r e l y  o n  t h e  a v i a t i o n  i n d u s t r y  a s  t h e i r  

> r i . i i a r y  t r a n s p o r t a t i o n  s o u r c e  f o r  p e r s o n s ,  m a i l ,  f r o d ,  s h e l t e r ,  h e a l t h  

i. a r e  a n d  g o o d s  a n d  s e r v i c e s  i n  g e n e r a l ;  a n d

W H E R E A S ,  i n  t h e  p a s t  d e c a d e  t h e  A l a s k a  a v/ a t i o n  i n d u s t r y  h a s  

made s i g n i f i c a n t  p r o g r e s s  a n d  i n v e s t m e n t  i n  d e v e l o p i n g  a  s y s t e m  w h i c h  

; > e l t e r  m e e t s  t h e  t r a n s p o r t a t i o n  n e e d s  o f  o u r  v a s t  s t a t s ;  a n d

W H E R E A S ,  t h e  c o m m e r c i a l  a i r  c a r r i e r  i n d u s t r y  i n  A l a s k a  i s  

s u f f e r i n g  f r o m  a  l a c k  o f  i n s u r a n c e  u n d e r w r i t i n g  c a p a c i t y  w i t h  i n s u f f i c i e n t  

l i m i t s  o f  l i a b i l i t y  t o  c o m p e n s a t e  i n j u r e d  p a r t i e s ,

W H E R E A S ,  p a s s a g e  o f  t h i s  b i l l  w i n  b e n e f i t  t h e  t r a v e l i n g  p u b l i c  b y  

. R o w i n g  m o r e  f u n d s  t o  b e  a v a i l a b l e  t o  p r o p e r l y  c o m p e n s a t e  i n j u r e d  

• ■ . . i i l i e s  f o r  e c o n o m i c  a n d  n o n e c o n o m i c  d a m a g e s ,

T H E R E F O R E  B E  I T  R E S O L V E D ,  t h e  A l a s k a  A i r  C a r r i e r s  

A s s o c i a t i o n  s u p p o r t s  p a s s a g e  o f  s p o n s o r  s u b s t i t u t e  H B 5 8 .
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March 10 , 1996

Representative Gene T h e r r ia u lt
S t a t e  C a p ito l
Jun eau , Ak 9 9 8 0 1 -1 1 8 2

Dear Rep T h e r r ia u lt :

T h is  l a t t e r  i s  to  su p p o rt HB 58- I ara w r it in g  you b eca u se  
I  u n d erstan d  your com m ittee  i3  3oon to  havo a h e a r in g  on i t .

D ec id es  P e n a ir , I  have been d e le g a te d  by th e  A la sk a  A ir  
C a r r ie r s  A s s o c ia t io n  t o  work tow ards th e  ap p ro v a l o f  HB 5 8 .

The A laska  A ir C a r r ie r s  membership i s  w e l l  o v er  or.e hundred  
a i r  c a r r ie r s  th ro u g h o u t th e  S t a t e ,  a l l  th e  way from A la sk a  
A ir l in e s  to  th e  s m a l le s t  one a i r c r a f t  o p o r a to r . 1 can n o t  th in k  
o f  any s i g n i f i c a n t  a i r l i n e  th a t  d o es  n o t b e lo n g .

' T here a re  o v o r  200 com m u n ities th rou gh ou t th e  S t a t e  th a t  
a re  n o t on any road  sy s te m , th u s  a re  t o t a l l y  d ep en d en t on our  
c o l l e c t i v e  3 e r v ic o a  f o r  a l l  t h e ir  t r a n s p o r ta t io n  n eed a .

We a re  b e in g  g r e a t ly  im p a ired  by a la c k  o f  in su r a n c e  
u n d e rw r itin g  c a p a c it y -  The problem  d r a m a t ic a lly  e o c a la t c d  
a l i t t l e  o v er  two y e a r s  ago when th e  BAIG ( B r i t i s h  A v ia t io n  
In su ra n ce  Group) made a c o r p o r a te  d e c is io n  t o  c e a s e  w r i t in g  
commuter a i r l i n e  in su r a n c e  in  A la sk a . There i s  now no 
u n d erw r iter  in  E urope, in c lu d in g  L lo y d ’ s ,  th a t  w i l l  to u ch  u s .

T h i3  i s  a d i r o c t  r e s u l t  o f  th e  know ledge th a t  A la sk a  has  
a p o t e n t ia l  f o r  th e  h ig h e s t  p u n it iv e  damage awards in  th e  n a t io n ,  
seco n d  o n ly  t o  Alabam a.

The p l a i n t i f f s  a t t o r n e y s  w i l l  t e l l  you th a t  r e l a t i v e l y  
few  c a s e s  go to  ju r y  t r i a l ,  and whan th ey  do th e  am ounts awarded  
have n o t been e x c e s s i v e .  T here a r e  answ ers fo r  b oth  s ta te m e n ts .

Most c a s e s  a re  s e t t l e d  o u t o f  c o u r t  b e c a u se , fo r  ex am p le , 
a d ea th  l o s s  w ith  an econ om ic v a lu e  o f  two m i l l io n  d o l l a r s  w i l l  
be s e t t l e d  f o r  fo u r  m i l l i o n  b e c a u se  th e  d e fe n d a n ts  a r e  w e ll^  
aware th ey  r ic k  a much h ig h e r  award, maybe e ig h t  m i l l i o n ,  i f  
i t  g e t s  to  a ju r y  in  A la sk a . T h is  i s  p o s s ib le  even  w ith o u t  
any f in d in g  o f  g r o s s  n e g l ig e n c e  or w i l l f u l  m isco n d u ct I So th e  
r e s u l t  was i t  s t i l l  c o s t  th e  d e fen d a n t (u n d e r w r ite r )  tw ic e  as  
much as  i t  sh o u ld  h a v e .

P o n a ir  i s  in  th e  m id d le  o f  ju 3 t  ouch a s c e n a r io .  The 
i n i t i a l  l e t t e r  from th e  p l a i n t i f f  a t to r n e y  e s t im a te d  econ om ic  
damage o f  2 .8  m i l l i o n ,  thon  b ra g s th a t  he sh o u ld  bo a b le  lo  
g e t  12 to  16 m i l l io n  in  p u n i t i v e s ,  i f  i t  g e t s  to  a ju r y !

PenAjr • 4461 Aircraft Drive • Anchorage • Alaska • 99602 • (907) 243-2435 • Fax 243-6848
Peninsula Airways, Inc. 0/B /A P smAjr
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As to  th o  p a s t  aw ard s, I  su sp o c t  th e  o n ly  c a s e s  th a t  do 
g e t  to  th e  t r i a l  s t a g e  o re  th e  o n es  where th e  d e fe n d a n t has  
a s tr o n g  c a s e .

Most o l  as m id -s iz e d  c a r r ie r s  t r a d i t i o n a l l y  c a r r ie d  tw en ty  
m il l io n  d o l l a r  CSL (com bined s i n g l e  l i m i t )  p a s s e n g e r  l i a b i l i t y  
c o v e r a g e . But. s in c e  th e  BAIG p u lle d  o u t CSL i s  n o t  a v a i la b le  
a t  any c o s t .  P e n a ir  h as been  l im it e d  t o  one m i l l i o n  por s e a t  
fo r  th e  l a s t  two y e a r s ,  and our c o s t  fo r  th e  l a o t  roncw al was 
o ver  th r e e  m i l l i o n  d o l l a r s  a n n u a lly , o r  te n  p e r c e n t  o f  ou r g r o s s  
rovonuol Many o f  th o  s m a lle r  c a r r ie r s  have o n ly  f i v e  hundred  
thousand p er  s c a t ,  and some o n ly  one hundrod f i f t y  th o u sa n d .

I f  HB 58 io  p a s s e d , i t  w i l l  a c t u a l ly  make more money 
a v a i la b le  t o  c o o p e n ja te  a c i t i z e n  h u rt or k i l l e d  in  an a i r c r a f t  
a c c id e n t .  T hat i s  o o ca u se  u n d e r w r ite r s  w i l l  make h ig h e r  l i m i t s  
e a s i e r  and c h e a p e r  to  o b t a in .  C on sid er  a o n e -p la n e  o p e r a to r  
w ith  one hundred f i f t y  th ousan d  per s e a t ,  when he c r a s h e s  and 
k i l l s  somoono th e r e  a r e  no o th e r  a s s e t s ,  so  no m a tter  what th e  
econ om ic v a lu e  i s  th e r e  i s  no o th e r  money a v a i l a b l e .

In  th o  P e n a ir  c a s e ,  th e  econom ic v a lu e  a lo n e  i s  h ig h e r  
than our in s u r a n c e  a v a i l a b l e ,  (and th e r e  i s  no o v id o n c e  o f  g r o s s  
n e g l ig e n c e  on our p a r t ) .  A d i r e c t  r e s u l t  o f  t h a t  i s  we have  
exam ined our cu sto m er  b a se  t o  sea  whore we may be e x p o se d . In 
o th e r  words lo o k in g  f o r  h ig h  v a lu e  p e o p le , i f  you w i l l .  We 
have a c t u a l l y  r e f u s e d  s e r v i c e  to  some such  c u s to m e r s , s o  some 
com panies a b i l i t y  t o  do b u s in e s s  in  A lask a  i s  b e in g  r e s t r i c t e d  
by t h i s  in s u r a n c e  p rob lem .

E n cloocd  a r c  c o p ie s  o f  my co rresp o n d en ce  r e g a r d in g  t h i s  
s i t u a t i o n ,  a s  w e l l  a s  a r e s o lu t io n  p a ssed  by th e  AACA g e n e r a l  
m em bership a t  our r e c e n t  c o n v e n t io n .

We w i l l  c e r t a i n l y  a p p r e c ia te  any a s s i s t a n c e  you can g iv e ,  
b e l i e v e  me HB 50 w i l l  go a lo n g  way tow ards b e n e f i t in g  anyone  
in  th e  S t a t e  who h a s  t o  u se  a i r c r a f t  s e r v i c e s .

Very tru ly  yours

Orin D S ey b er t  
P r e s id e n t

E n c lo su r e s  (4 )

CC: Rep P o r te r
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P enA/R
W* Spirit t f  M il*

Novem ber: 21, 1996

Rep B rian  P o r te r  
S t a t e  C a p ito l  
Jun eau , Ak 998^1 -1 1 8 2

Dear B rian :

P en a ir  i s  in v o lv e d  r ig h t  now in  a s c e n a r io  th a t  c l e a r l y  
h ig h l ig h t s  th e  need f o r  t o r t  reform .

We l o s t  a The one
p a sse n g e r  was a h ig h ly  com ponoatedr
He was r e l a t i v e l y  young, and l e f t  a w if e  and two d a u g h te r s .

E n c lo sed  i s  copy o f  th e  l e t t e r  front h e r  a t t o r n e y ,  e s t im a t in g  
p u r e ly  econ om ic v a lu e  o f  9 2 .7  m i l l i o n ,  (by th e  w ay, th e r e  w i l l  
be no f in d in g  o f  any n a g lig o n c e  on our p a r t  w h a ts o s e v e r ) .

In p a s t  y e a r s ,  we n o rm a lly  c a r r ie d  a $20 m i l l i o n  Corabinod 
S in g le  L im it (CSL) fo r  any a c c id e n t .  As you know, t h a t  sum 
i s  a v a i la b le  f o r  a l l  th e  paoG engors c o l l e c t i v e l y .  I t  th e r e  
w ere n in e  p a s s e n g e r s ,  each  e s t a t e  w ould be e n t i t l e d  t o  over  
two m i l l i o n ,  o r  v a r y in g  amounts as th e  c a s e  p r o v e d . In  t h i s  
c a s e  th e  e n t i r e  tw en ty  m i l l io n  would have boon a v a i l a b l e .

Two y e a r s  ago th e  London u n d e r w r ite r s , p r im a r i ly  th e  BAIG,
( B r i t i s h  A v ia t io n  In su ra n ce  Group) s im p ly  r e f u s e d  t o  w r i t e  any 
more A laskan  com m uters, p e r io d . That l e a v e s  u3 w ith  o n ly  two 
u n d e r w r ite r s  in  th e  w o r ld , AIG (A v ia t io n  In su r a n c e  Group in  
A tla n ta )  and USAIG (US A v ia t io n  In su ra n ce  Group in  New York, 
d i f f e r e n t  com pany).

They a b s o lu t e ly  r e f u s e  t o  w r ite  th e  CSL any m ore, so  we
a r e  now l im i t e d  t o  one m i l l io n  d o l la r s  por a e a t .  MoGfc o f  th e
o th e r  o p e r a t o r s . o n ly  have $ 5 0 0 ,0 0 0  per s e a t ,  and some o f  th o  
r e a l  s m a ll o p e r a to r s  a r e  a t  $ 1 5 0 ,0 0 0 .

Tho r e a so n  g iv e n  i s  n o t p a r t ic u la r ly  r e la t e d  t o  th e  
p e r c e iv e d  a c c id e n t  r a t e  or d i f f i c u l t  o p e r a t in g  c o n d i t io n s  in  
A la sk a . R ath er  th e  overw helm ing problem  i s  th e  f a c t ,  or  a t  
l t a s t  p e r c e p t io n ,  t h a t  A lask a  has a h i s t o r y  o f  th e  h ig h e s t  
p u n it iv e  damage Ju ry  awards In th e  n a t io n .

PenAiR • 4461 Aircraft Drive • Anohorage • Alaska * 99502 * (907) 243-2485 • Fax 243-6B48
Panhwula Airways. Inc. 0/WA PutAm
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So back t o  th e  l e t t e r  from you s e e  him b ra g g in g
ab ou t th e  p u n it iv e  damages b e in g  12 to  16 m i l l i o n .  And t h i s  
a p p a r e n t ly  i s  p o s s ib le  w ith o u t any n e g l ig e n c e  by th e  d efen d an tJ

My f i r s t  r e a c t io n  was to  r e a l i z e  th a t  P en a ir  i s  e x p o sed , 
so  I exam ined our cuotom or b a se  to  nee where p o t e n t ia l  problem s  
l a y .  T hat r e s u l t e d  in  th o  e n c lo se d  l e t t e r  t o  th e  A lask a  M arine 
P i l o t  g ro u p . So a d i r e c t  r e s u l t  o f  th e  in su r a n c e  problem  i s  
im p a c tin g  th e  a b i l i t y  o f  some com panies to  do b u s in e s s .  I am 
p r e p a r in g  s im i la r  l e t t e r s  to  o th e r  c u s to m e r s .

I have th o u g h t o f  a n o th er  argum ent fo r  re fo rm , s in c e  th e  
l i m i t s  a re  so  lo w , th e r e  i s  a c t u a l ly  l e s s  monoy a v a i la b le  fo r  
th e  a v e r a g e  A lask an  c la im a n t . I f  we c o u ld  j u o t  cap th e  p u n it iv e  
damages th e r e  w ould be raoro in su r a n c e  co v o ra g o  a v a i l f .b lc .

For in s t a n c e  th e  J im a ir  cra sh  a t  Lake Hood in  daptem ber  
k i l l e d  th r e e  t o u r i s t s ,  b u t th e y  o n ly  had $ 1 5 0 ,0 0 0  per s e a t  
in s u r a n c e .  S in c e  th e r e  were no o th e r  a s s e t s ,  i t  d o e s n ' t  make 
any d i f f e r e n c e  what th e  judgem ent i s ,  b u t i f  i t  w ere e a s ie r  
f o r  u n d e r w r ite r s  to  w r it e  h ig h er  l i m i t s ,  th e r e  would th en  be 
more money a v a i la b le  in  c a se 3  such as  t h a t .

Anyway, a s  I  t o ld  you I am now h ig h ly  m o tiv a te d  to  h o lp  
w r it e  th e  b i l l  t h i s  s e s s i o n ,  and I in te n d  t o  be t h e r e .

I w ould l i k e  to  ask  fo r  your h e lp  in  l o t t i n g  me know when 
th in g s  a r e  hap p en in g  d u rin g  th e  s e s s i o n ,  and who th e  key p la y e r s  
a re  th a t  I nood to  work on .

Very t r u ly  y o u rs

O rin D S e y b e r t  
P r e s id e n t

CC: G a il P h i l l i p s  
R ick H a lfo rd
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November 8 , 1966

Capt. Stephan Moreno 
Alaska Marino P i l o t s  
2622 38th  ,Ave S . W.
S e a tie , Wa 98126

Dear Steve:

We r e c e n t ly  co n c lu d ed  a v e r y , v e r y  d i f f i c u l t  in su r a n c e  
r e n e w a l. N ot o n ly  d id  th e  p r ic e  in c r e a s e  d r a s t i c a l l y ,  we w ere  
n o t a b le  to  g e t  any in c r e a s e  in  l i m i t s .  We a l i l l  have o n ly  one 
m il l i o n  d o l l a r s  f o r  p a sse n g e r  l i a b i l i t y .

In  v iew  o f  our tr a g e d y  i t  has made me r e a l i z e  th a t  P en a ir
c a n n o t a f f o r d  to  be put in  such a p o s i t i o n  a g a in .

So I  am in  th e  p r o c e s s  o f  id e n t i f y i n g  c h a r te r  group s and
in d iv id u a l s  where th e  r e so u r c e  g e n e r a te d  d o es  n o t j u s t i f y  th e  
r i s k  a s s o c ia t e d  w ith  th e  c o n tr a c t .  C e r ta in ly  th e  A laska  M arine 
P i l o t s  (and any m arine p i l o t )  i s  a p e r f e c t  exam p le .

T h e r e fo r e , I  am n orry  to  say  th a t  e f f e c t i v e  im m ed ia ted ly  
we w i l l  no lo n g e r  be a b le  to  p r o v id e  t r a n s p o r t a t io n  to  your  
grou p .

T h is  l i m i t a t i o n  a p p l ie s  o n ly  to  c h a r te r  o r  c o n tr a c t  
o p e r a t io n s  in v o lv in g  th e  n in e  o r  l o s s  p a s se n g e r  p la n e s .  We 
w ere a b le  t o  g e t  p rop er  l im it 3  on th o  la r g e r  a i r c r a f t  o p e r a t in g  
th e  s c h e d u le s  o u t  o f  A nchorage.

I  am h a v in g  our a t to r n e y  lo o k  in t o  th e  p o s s i b i l i t y  o f  h a v in g  
a l i m i t a t i o n  o f  l i a b i l i t y  agreem ent th e  cu stom er c o u ld  e x e c u te  
w hich would l i m i t  th e  ex p o su re  in  th e  e v e n t  o f  an a c c id e n t .
I f  su ch  becom es a v a i la b le  we w i l l  c o n ta c t  your grou p s th a t  
Lime f o r  th e  p u rp ose  o f  d i s c u s s in g  th e  resu m p tio n  o f  s e r v i c e .

P r e s id e n t

CC: Hal Snow

PenAjr • 4861 Aircraft Oriv* • Anchorage • Alaska ♦ 99502 • (907) 243-2486 • Fax 248-8848
Poninauta Akwayt, Inc. D/B/A PwnAh
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November 2 6 , 1996

Magone M arine 
P. O. Box 442 
Dutch H arbor, Ak 99692

Dear Dan:

On Septem ber 30 we co n c lu d ed  a v a r y , v e r y  d i f f i c u l t  
l i a b i l i t y  in su r a n c e  r e n e w a l. Not o n ly  d id  th e  p r ic e  in c r e a s e  
d r a s t i c a l l y ,  bu t fo r  th e  secon d  y ea r  in  a row we w ere u n ab le  
t o  g e t  p a sso n g er  l i a b i l i t y  l i m i t s  ovor ono m i l l io n  d o l l a r s  p er  
p a ssen g er  s e a t .

A fte r  our a c c id e n t  o f  A ugust 1 1 , i t  h as become ap p aren t  
th a t  under p r e s e n t  A laska  law ju d gem en ts in  w ro n g fu l d oath  c la im s  
can bo many m i l l io n s  o f  d o l l a r s ,  even w ith o u t  any n e g l ig e n c o .

Go I have been lo o k in g  a t  each  c h a r te r  cu sto m er , t r y in g  
t o  a n a ly z e  th e  p o s s ib le  ex p o su re  o f  P o n a ir . I t  o c c u r s  to  mo 
th a t  your d iv e r s  a re  p ro b a b ly  young and h ig h ly  com penaated , 
w hich would le a d  to  3uch an e x c e s a iv o  oward.

T h e r e fo r e , I must d e c l in e  to  p r o v id e  you w ith  such  c h a r te r  
s e r v i c e s ,  we s im p ly  ca n n o t a c c e p t  th e  r i s k .

My a t to r n e y  i s  w orking on oome s o r t  o f  " h old  h arm less"  
or  l i m i t a t i o n  o f  l i a b i l i t y  t h a t  th e  p a33en ger  c o u ld  e x e c u t e ,  
we hope to  havo th a t  a v a i la b le  in  th e  n e x t  few  w eeko.

M eanw hile, th o  r e a l  problem  i3  th e  p r e s e n t  A lask a  la w s , 
t h i s  s i t u a t i o n  c l e a r l y  i l l u s t r a t e s  th e  need  f o r  T ort refo rm .
I in te n d  to  be w orking on th iu  i s s u e  d u r in g  th e  upcom ing 
l e g i s l a t i v e  s e s s i o n ,  and would a p p r e c ia te  any h e lp  you m ight 
be a b le  to  g iv e .

O rin □ S e y b e r t  
P r e s id e n t

P e n A ir  • 48151 Aircraft Drive • Anchorage«Alaska • 99502 • (907) 243-2485 • Fax 243-65848
ftrinsuta Alrwtyt, Inc. D/B/A PmAm
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O o r d o v a  D i s t r i c t  F i s h e r m e n  U n i t e d

C e l e b r a t i n g  0 2  Y e a r s  o f  S e r v i c e  t o  C o m m e r c i a l  F i s h e r m e n  i n  C o r d o v a ,  A l a s k a  

P.O. Box 930 Cordova, Alaato 99674 / Telephone (907) 424-3447 / Fax (907) 424-3430

April 10, 1997

TO: A ll Alaska Representatives and Senator* RE: HB 58 Tort Reform
FROM : C o rd o n  D istrict F lih e raen  United SKNT: V ia  Facsim ile

Dear A laska Legislator:

In response to the April 4 memo distributed to majority representative# and seoaton by Representative Porter regarding House 
B ill 58 (Ton Reform), I would like to clear up tome misunderstandings. First let me begin by saying Hut the commercial 
fishing industry dots support responsible tort reform. In a letter to Representative Porter dated February 27,1 made this 
statement abundantly clear while submitting amendments the commercial fishing industry (bought were reasonable and 
re5ponsible.

Representative Porter writes, "the u u l lawyers am manipulating the fishermen....into acting as (heir tool." Please be advised 
that Cordova District Fishermen United began their campaign against HB 58 immediately after It m i  introduced on January 
13.1 personally met with both of my legislators while in Juneau in early February and discussed the problems with HB 58- 
The recent outcry by Cordova residents is the result of a grassroots movement by citizens who are afraid their concerns are not 
being addressed and it Is not a "well-orchestrated” last ditch hope by trial attorney* In Alaska.

HB 58 is vadical legislation! The following graph depica our concept of tort reform to the extreme:
Extrema Middle of the Road Without tort reform

HB 58 HB60 SB43 Stanbquo
In Representative Porter’s memo he stales (bat the Governor's Advisory Task Force was dominated by trial lawyers. Please 
refer to the list of participants and see tor yourself that this statement is completely untrue. You w ill also find that not one 
Exxon plaintiff attorney was seated on this usk force.

I checked two of the legal interpretation* made by Representative Potter and was surprised to fi nd inaccuracies. 1) In a recent 
Alaska Supreme Court decision, Alaska state law can be applied In Federal Maritime context if  there is no direct conflict and 
2), requiring malice or conscious acts showing deliberate disregard of another person would be needed for punitive damages to 
be awarded under HB 58. Porter says that "malice” and ''reckless indifference to the rights of otters” are interpreted the same 
by the Alaska Supreme Court in awarding punitive damages. However, the case cited by Repreieatative Porter holds the 
opposite, In fact, you would have to prove malice or show deliberate disregard of another person under the constraints of HB 
58. With these conditions, punitive dsmagee would not have been awarded in the Bxxcm VaJde;: case. Proving malica in 
litigation involving a grounded supertanker would be an impossible task in fluure cases. Further, HB 58 might jeopardize the 
judgment against Bxxon now on appeal, see the enclosed memo from Matt Jamio, one of the attorneys in thet case.

Another misrepresentation I found was the calculation of the possible Exxon Valdez punitive award under HB 58. 
Representative Porter states that the award could be as high as $4.8 bilUon. M7 calculations ahow that under HB 58, the 
punitive award paid to the plaintiffs would be vastly reduced from (be original award. Is this equitable for the indigenous 
people and fishermen who have suffered greatly in (be wake of this horrendous disaster?

A final point of contention is Representative Porter's claim that 60 attorneys would be splitting the $1 billion in attorney 
fees... try 400 attorneys! Furthermore, the attorneys’ ftea award is subject to federal court approval,
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Please consider the inaccuracies of Representative Porter's memo before deciding the fate of the people of Alaska. Talk with 
Senate Finance committee members if you have reservations regarding HB 58. Look at the real facts and as Representative 
Porter so eloquently states, "Don’t be fooled and don't be manipulated!" Thank you for your time and coasideradon.

Sincerely,
CORDOVA  D IS T R IC T  F ISH ERM EN  UN ITED

Cheri Shaw, Executive Director 

/enclosure

cc Governor Tony Knowle*
Lx Governor Fran Ulmer 
United fishermen of Alaska
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Memorandum
T<*: LaccvBeitu• i

Fcoot: Matthew D. JatmatA-sf'

D a le  Apei9 , 1997
Subject; i iw n  Valdes and Tort Reform

I appreciate yottr request that 1 oooutvrm, on behalf of the cLua u i 
ptahivc damage claimants far wheat ] serve (with sevemt other airomcyv) a* 
d s n  c e u rw c L

t. W ho n tvw a If the Eswtt verdict fa tm u lm d  or, tw td 
differently, wfaidi kghlatoar’ constituents » it tfltetadT Though Mi» 
a  corny foci pdnta|fly to fuhcnaen fat the oiled u cu  (PWS. Cook Ink-t, 
Ctujruk and Kodiak). * significant portion goer to tho ‘mvritaT fUltcrica, a fact 
perhaps not generally wtB known. but <rf importance to legislator* whose 
constituencies include commercial fishers. Avtsaga reecaxrie* air wepaled u  
foBmni far the fallowtag fidvcries- Note that theae us ju *  1205 of the thhetira 
affected. A l salmon and herring ftdmka statewide (c.g^ Norton Sound and 
Yukon) w il rxa d rt payment* w wefl.

Fishery permit holders average rrvtMSV

Southeast Salmon Seine 373 $50,000

Southeast Satan* Drift 473 $10,000

Southeast Hearing Setae 30 S 10,000

Petunaula Aleutians Salmon Seine 125 $70,000

P«ntanda Aleutians Salmon. Drift 165 $50,000

PcnsruvU Aleutian* Salmon Sat 113 $25,000

Bristol Bay Salmon Drift 1900 530,000

I r i f f o i  B u y  Salmon Set 1000 S 10,000

I
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rights,' Enoik w ill argue t lu t  lueh a itandard. and not " jv cV k iu vu ' slusukl lx* 
adopted by ct<c fcrtcnU court as evidence of what the people of ALuka went. 1 
eaiuvnt ovcrvmiphwue the Importance o f such uguniciit* . end Iww  kjpbMbm 
pscf *td thir year could significantly sffcet our chances on appeal.

As n id i. it is my rccommeadacfon. b«au i«  any effect d u t  tort wAxm 
le g a t io n  would have is m iiamal in  affected communities in  curaperfaan tu (hr 
downside of a reduction or loss of the Enact Valdea verdict, d u t  Jerry not 
support tflrriefcxni measures chi* ysar which adopa a cap on punitive damage* ur 
requiie that a portion of any p u n i t h e  a«nud should go to the state or attempt in  
change the mental standard for punWwi damages to \onacfaus disregard" rather 
than 'recUtsncH,' as is now dm rule. Alternatively. language that any 
motUftc.dofu nude d d jy cw  would hare no affect 01 prior or funov o il spills. nr. 
no te  generally, cases which iwrolw  damage to dm environment or luntra l 
luaoutrcr. would go a long tray w a id s  countering w hstw c cxprvr to be thr 
argumcutx g now b  now ptcp iu inf to Me w ith the Court of Appeal*. T5ua is w ry 
real right now. Exaon's brief is expected to be due in  June w ith the Court of 
Appeals, and It ~v£Q raake tttc of every pcraihta argument to aigtw the* thr 
vc idk t it too high anrVw that a new trial should be ordered.

3. Is this just "for l iw  lawyer*!' Appw-stdy soma arc saving due thr 
on ly pernsra who w ill benefit f m t  a substantial verdict in  E o o a  ate attorney*. 
W h ile  dm lawyers have sought a oortsow of any recovery on a co iu ingnu bati*. 
w en if  their request is panted, welt over 75% of any ttxo vay  would gotu 
i- Ja J iu a m *  if  d ie request k approved- P n ta em i w ill still be on  thr o nk i o f  

320,000,000 to Kodiak fibutd Borough, and several hundred thousand dot tats to 
over a milbondoUam to permit bo ldm fBshas in o Q cd c e s t im u n h kw t^  ̂ s .  t 
would be pleased to provide more detail if  requested. As dhaintvta of the fee 
committee for thr E o o t  VaJdc* p h in t if t . I  can mssuse you that the rrqocw we 
ltavt made b  om ipk tdy consistent w ith  standards adopted in  federal conns Kw 
foes in  such cases, and thscjtidgr HniUnd if weBawxne o f tvfat applicable nik* 
ate for fairness in  deciding hoar to compensate d ie  attorneys.

Thank you for this opportunity to comment on behalf of the 
approximately 40.000 Exxon Valdes: plaintiff* statewide who ir  sty viirufs,

mackir mem

TOTAL P . 05
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R e p r e s e n ta t iv e  Gene T h e r r ia u l t
S t a t e  C a p it o l
Junaau', Ak 9 9 8 0 1 -1 1 0 2

Dear Rep T h e r r ia u l t :

T h is  l e t t e r  i a  to  su p p o r t  HB 5 8 . I am w r i t in g  you b e c a u se  
I u n d e rsta n d  you r c o m a it t is e  i s  so o n  t o  have a h e a r in g  on i t .

B e s id e s  P e n a ir ,  I  have b e e n  d e le g a t e d  by th e  A la sk a  A ir  
C a r r ie r s  A s s o c ia t io n  to  work to w a rd s th e  a p p r o v a l o f  HB 5 8 .

The A la sk a  A ir  C a r r ie r s  m em bership i s  w e l l  o v e r  on e  hundred  
a i r  c a r r i e r s  th r o u g h o u t  th e  S t a t e ,  a l l  th a  way from A la sk a  
A ir l in e s  to  th e  s m a l l e s t  on e  a i r c r a f t  o p e r a t o r .  X can  n o t th in k  
o f  any s i g n i f i c a n t  a i r l i n e  t h a t  d o e s  n o t  b e lo n g .

T h ere a x e  o v e r  200 co m m u n itie s  th ro u g h o u t th e  S t a t e  th a t  
a r e  n o t  on any ro a d  s y s te m , th u e  a r e  t o t a l l y  d ep en d en t on our  
c o l l e c t i v e  s e r v i c e s  f o r  a l l  ' h e i r  t r a n s p o r t a t io n  n e e d s .

We a r e  being g r e a t l y  im p a ir ed  by a la c k  o f  in s u r a n c e  
u n d e r w r it in g  c a p a c i t y .  The p rob lem  d r a m a t ic a l ly  e s c a la t e d  
a l i t t l e  o v e r  two y e a r s  ag o  when th e  BAXG ( B r i t i s h  A v ia t io n  
In su r a n c e  Group) made a c o r p o r a t e  d e c i s i o n  t o  c e a s e  w r i t in g  
commuter a i r l i n e  in s u r a n c e  xn A la s k a . T here i s  now no 
u n d e r w r ite r  in  E u ro p e , in c lu d in g  L lo y d 's ,  t h a t  w i l l  to u c h  u s .

T h is  i s  a d i r e c t  r e s u l t  o f  th e  kn ow led ge t h a t  A la sk a  has  
a p o t e n t i a l  f o r  t h e . h i g h e s t  p u n i t i v e  damage aw ards in  th e  n a t io n ,  
seco n d  o n ly  to  A labam a.

The p l a i n t i f f s  a t t o r n e y s  w i l l  t e l l  you t h a t  r e l a t i v e l y  
few  c a s e s  go  to ^ ju r y  t r i a l ,  and when th ey  do th e  am ounts awarded  
have n o t  b een  e x c e s s i v e .  T h ere a r e  an sw ers f o r  b o th  s t a t e m e n t s .

Most c a s e s  a r e  s e t t l e d  o u t  o f  c o u r t  b e c a u s e , f o r  ex a m p le , 
a d e a th  l o a s  w ith  an econ om ic  v a lu e  o f  two m i l l i o n  d o l l a r s  w i l l  
ba s e t t l e d  f o r  f o u r  m i l l i o n  b e c a u s e  th e  d e fe n d a n ts  a r e  w e l l  
aware th e y  r i s k  a  much h ig h e r  aw ard , maybe e i g h t  m i l l i o n ,  i f  
i t  g e t s  t o  a ju r y  In  A la sk a :  T h is  i s  p o s s i b l e  ev en  w ith o u t
any f in d in g  o f  g r o a a  n e g l i g e n c e ' o r  w i l l f u l  m isc o n d u c t:  So th a
r e s u l t  was i t  s t i l l  e o s t  th e  d e fe n d a n t  (u n d e r w r ite r )  tw ic e  a s  
much a s  i t  sh o u ld  h a v e .

P e n a ir  i s  i n  th e  e i d d l e  o f  j u s t  such  a s c e n a r i o .  The 
i n i t i a l  l e t t e r  from  th e  p l a i n t i f f  a t t o r n e y  e s t im a t e d  econ om ic  
damage o f  2 ,8  m i l l i o n ,  th e n  b r a g s  t h a t  he sh o u ld  be a b le  t o  
g e t  12 to  16 m i l l i o n  in  p u n i t l v e s ,  i f  i t  g a t s  t o  a ju r y !

M arch 1 0 / 1 9 9 6
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PAGE TWO

As to  th e  p a s t  sw a rd s, X s u s p e c t  th e  o n ly  c a s e s  th a t  do 
g e t  to  th e  t r i a l  s ta g e  a r e  th e  on es where th e  d e fe n d a n t has 
a s tr o n g  c a s e .

Moat o f  us m id -s iz e d  c a r r ie r s  t r a d i t i o n a l l y  c a r r ie d  tw onty  
m il l io n  d o l l a r  CSL {com bined s i n g l e  l im i t )  p a s s e n g e r  l i a b i l i t y  
c o v e r a g o . But s in c e  th o  BAIG p u lle d  o u t CSL i s  n o t a v a i la b le  
a t  any c o s t .  P en a ir  has been l im it e d  to  one m i l l i o n  p er  s e a t  
fo r  th e  l a s t  two y o a r s , and our c o s t  fo r  tha  la a t  ren ew al was 
o v er  th r e e  m i l l io n  d o l l a r s  a n n u a lly , or  ten  p e r c e n t  o f  our g r o ss  
r e v e n u e i Many o f  th a  s m a lle r  c a r r i e r s  have o n ly  f i v e  hundred  
th ou san d  p er  s e a t ,  and some o n ly  one hundred f i f t y  th o u sa n d .

Xf HB 58 i s  p a s s e d , i t  w i l l  a c t u a l l y  make more money 
a v a i la b le  to  com pensate  a c i t i z e n  h u rt or k i l l e d  in  an a i r c r a f t  
a c c id e n t .  That i s  b eca u se  u n d e r w r ite r s  w i l l  make h ig h e r  l i m i t s  
e a s i e r  and ch ea p er  to  o b t a in .  C o n sid er  a o n e -p la n e  o p e r a to r  
w ith  one hundred f i f t y  thousand per s e a t ,  whan he c r a s h e s  and 
k i l l s  som eone th e r e  a re  no o th e r  a s s e t s ,  so  no m a tter  what th o  
econ om ic v a lu e  i s  th e r e  i s  no o th e r  money a v a i l a b l e .

Xn th e  P e n a ir  c a s e , ,  th a  econ om ic v a lu e  a lo n e  i s  h ig h er  
th an  ou r in su r a n c e  a v a i la b le ,  (and th e r e  i s  no e v id e n c e  o f  g r o s s  
n e g lig c n c a  on our p a r t ) .  A d i r e c t  r e s u l t  o f  t h a t  i s  wo have  
exam ined our cu stom er b a se  to  s e e  where we may be oxp osed  , in  
o th e r  words lo o k in g  fo r  h ig h  v a lu e  p e o p le , i f  you w i l l ,  we 
have a c t u a l l y  r e fu s e d  s e r v ic e  to  some such c u s to m e r s , so  some 
com pan ies a b i l i t y  to  do b u s in e s s  in  A lask a  i s  b e in g  r e s t r i c t e d  
by t h i s  in su r a n c e  p rob lem .

E n c lo se d  a re  c o p ie s  o f  ay co rr e sp o n d e n c e  r e g a r d in g  t h i s  
s i t u a t i o n ,  a s  w e l l  aa a r e s o lu t io n  p a sse d  by th e  AACA g e n e r a l  
m em bership a t  our r a c e n t  c o n v e n tio n .

We w i l l  c e r t a i n l y  a p p r e c ia te  any a s s i s t a n c e  you can g iv e ,  
b e l i e v e  me HB 56 w i l l  go e  lo n g  way tow ards b e n e f i t i n g  anyone  
in  th e  S t a t e  wh9 h a s to  u se  a i r c r a f t  s e r v ic a a .

Very t r u ly  y o u rs

O rin D S sy b e r t  
P r e s id e n t

E n c lo su r e s  (4 )

CC: R ep  P o r t e r
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O #
A L A S K A  A f f  C A R R I E R S  A S S O C I A T I O N  

R E S O L U T I O N  9 7 - 1

. R E S O L U T I O N  s u p p o r t i n g  s p o n s o r  s u b s t i t u t e  f o r  M B 5 8 .

W H E R E A S ,  t h o  p u r p o s s  f o r  S t a t s  i n v o l v e m e n t  I n  a v i a t i o n  i s  t o  

p r o m o t e ,  e n c o u r a g e  a n d  d e v e l o p  a v i a t i o n ,  ( A S  0 2 . 1 5 . 0 1 0 ) ;  a n d

W H E R E A S ,  A l a s k a n s  m y  o n  t h e  a v i a t i o n  i n d u s t r y  a s  t h e i r  

p r i m a r y  t r a n s p o r t a t i o n  s o u r c e  f o r  p e r s o n s ,  m a r t ,  f o o d ,  s h e l t e r ,  h e a l t h  

c a r e  a n d  g o o d s  a n d  s e r v i c e s  i n  g e n e r a l ;  a n d

W H E R E A S ,  i n  t h e  p a s t  d e c a d e  t h e  A l a s k a  a v i a t i o n  i n d u s t r y  h a s  

m a d e  s i g n i f i c a n t  p r o g r e s s  a n d  i n v e s t m e n t  i n  d e v e l o p i n g  a  s y s t e  m  

w h i c h  b a t t e r  m e a t s  t h e  t r a n s p o r t a t i o n  n e e d s  o f  o u r  v a s t  s t a t s ;  a n d

W H E R E A S ,  t h e  o o m m e r c l a l  a i r  c a r r i e r  i n d u s t r y  i n  A l a s k a  i s  

s u f f e r i n g  f r o m  a  l a c k  a i  i n s u r a n c e  u n d e r w r i t i n g  c a p a c i t y  w i t h  

i n s u f f i c i e n t  H r r r t t a  o f  l a b d t y  t o  c o m p e n s a t e  i n j u r e d  p a r t i e s ,

W H E R E A S ,  p a s e a g s  o f  t h i s  b i  w S  b e n e f i t  t h a  t r a v e l i n g  p u b l i c  

b y  a l l o w i n g  m o r e  f u n d s  t o  b e  a v a i l a b l e  t o  p r o p e r t y  c o m p e n s a t e  

i n j u r e d  p a r t i e s  f o r  e c o n o m i c  a n d  n o n - e c o n o m i c  d a m a g e s ,

T H E R E F O R E  B E  I T  R E S O L V E D ,  m e  A l a s k a  A i r  C a r r i e r s  

A s s o c i a t i o n  s u p p o r t s  p a s a a g e  o f  s p o n s o r  s u b s t i t u t e  H B 5 8 .
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P e n A / I I
C a p t .  S te p h a n  Moreno 
A la s k a  M a rin e  P i l o t s  
2622 38th Ave S .  W . 

S e a t l e ,  Wa 98126

N o v e m b e r  8 ,  1 9 6 6

We r e c e n t l y  c o n c lu d e d  a v e r y ,  v e r y  d i f f i c u l t  in s u r a n c e  
r e n e w a l.  Not o n ly  d id  the p r i c e  i n c r e a s e  d r a s t i c a l l y ,  we w ere 
n et a b l e  to g e t  any i n c r e a s e  i n  l i m i t s .  We s t i l l  have o n lv  one 
m i l l i o n  d o l l a r s  f o r  p a s s e n g e r  l i a b i l i t y .

I n  v ie w  o f  o u r  r e c e n t  t r a g e d y  i t  has made me r e a l i z e  t h a t  
P e n a i r  ca n n o t a f f o r d  to be p u t  i n  su ch  a p o s i t i o n  a g a in .

So I  am i n  the p r o c e s s  o f  i d e n t i f y i n g  c h a r t e r  g ro u p s and 
i n d i v i d u a l s  where th e  r e s o u r c e  g e n e r a t e d  d o e s  n o t  j u s t i f y  th e  
r i s k  a s s o c i a t e d  w ith  the c o n t r a c t .  C e r t a i n l y  th e  A la s k a  M a r in e  
P i l o t s  (and any m a rin e  p i l o t )  i s  a p e r f e c t  e x a m p le .

T h e r e f o r e ,  I  am s o r r y  to s a y  t h a t  e f f e c t i v e  im m e d ia t e d iy  
we w i l l  no lo n g e r  be a b le  to  p r o v i d e  t r a n s p o r t a t i o n  to v c u r  
g r o u p .

T h i s  l i m i t a t i o n  a p p l i e s  o n l y  to c h a r t e r  o r  c o n t r a c t  
o p e r a t i o n s  i n v o l v i n g  the n in e  o r  l e s s  p a s s e n g e r  p l a n e s ,  " a  
were a b l e  to  g e t  p r o p e r  l i m i t s  on th e l a r g e r  a i r c r a f t  o p e r a t i n g  
tha s c h e d u le s  o u t  o f  A n ch o rag e.

I  am h a v in g  o u r  a t t o r n e y  lo o k  i n t o  the p o s s i b i l i t y  o f  h a v in '  
a l i m i t a t i o n  o f  l i a b i l i t y  a g re e m e n t th a  c u s t o m e r  c o u ld  e x e c u t e  
w hich w ould l i m i t  th e  e x p o s u re  i n  the e v e n t  o f  an a c c i d e n t .
I f  s u c h  becom es “J v a i l a b l e  we w i l l  c o n t a c t  y o u r  g ro u p s  a t  t h a t  
t im e  f o r  th e  p u rp o se  o f  d i s c u s s i n g  th e  r e s u m p t io n  o f  s e r v i c e .

Q r i n  0 S e y b e r t  
P r e s i d e n t

CC: H a l  Snow

Pc\}AlQ • d f l c i  Airr—i *  r i m , a  .  —  -



P e n A / r

November 26, 1996

Magona M arine 
P . 0 .  Box 442 
D u tch  H a rb o r, Ak 99692

D ear Dan:

On Septem b er 30 we c o n c lu d e d  a v e r y ,  v e r y  d i f f i c u l t  
l i a b i l i t y  in s u r a n c e  r e n e w a l .  N o t o n ly  d id  t h e  p r i c e  i n c r e a s e  
d r a s t i c a l l y ,  b ut f o r  th e  s e co n d  y e a r  in  a row we w ere u n a b le  
to  g e t  p a s s e n g e r  l i a b i l i t y  l i m i t s  o v e r  one m i l l i o n  d o l l a r s  p e r  
p a s s e n g e r  s e a t .

A f t e r  our a c c i d e n t  o f  A u g u s t  11, i t  has become a p p a re n t  
t h a t  under p r e s e n t  A la s k a  law  ju d g e m e n ts  i n  w ro n g fu l  d e a th  c l a i m s  
can be many m i l l i o n s  o f  d o l l a r s ,  ever, w ith o u t  any n e g l i g e n c e .

So I  have been lo o k i n g  a t  e a c h  c h a r t e r  c u s t o m e r ,  t r y i n g  
to  a n a ly z e  the p o s s i b l e  e x p o s u r e  o f  P e n a i r .  l 't  o c c u r s  to  me 
t h a t  yo u r d i v e r s  a r e  p r o b a b ly  young and h i g h l y  co m p e n sa te d , 
w hich w culd le a d  to su c h  an e x c e s s i v e  award.

T h e r e f o r e ,  I  m ust d e c l i n e  t o  p r o v id e  you w ith  su ch  c h a r t e r  
s e r v i c e s ,  we s im p ly  cannon a c c e p t  the r i s k .

My a t t o r n e y  i s  w o rk in g  on some s o r t  o f  " h e l d  h a r m le s s "  
o r  l i m i t a t i o n  o f  l i a b i l i t y  t h a t  th a  p a s s e n g e r  c o u ld  e x e c u t e ,  
we h c c e  to have t h a t  a v a i l a b l a  i n  tha next few w eek s.

M eanw hile, th a r e a l  p ro b le m  i s  th e  p r e s e n t  A la s k a  la w s ,  
t h i s  s i t u a t i o n  c l e a r l y  i l l u s t r a t e s  th e  need f o r  T o r t  r e f o r m .
I  in t e n d  to be w o rk in g  on t h i s  i s s u e  d u r in g  th e  upcom ing 
l e g i s l a t i v e  s e s s i o n ;  and w ould a p p r e c i a t e  any h e lp  ycu  m ig h t 
be a b l e  to g i v e .



JURY WEIGHS MAN’S CLAIM OF EAR DAMAGE

By LIZ RUSKIN 
Daily News reporter

A man who was a passenger on a 1990 flight to Pmdhoe Bay is 
asking an Anchorage jury for more than $13 million in damages for 
injury to his ears he says he suffered because the plane's cabin 
was not properly pressurized.

Mickey Barrett, now 50, was a welder but says he can't work 
because of a ringing in his ears, dizziness and balance problems.
He claims the injuries resulted from a descent into Deadhorse on 
Christmas Day aboard a Convair 580. He is suing Era Aviation, the 
operator of the charter flight

His lawyer, Andrew Kurzmann, told a Superior Court jury during 
closing arguments Monday that the injuries cost Barrett his job, 
his family, and his ability to relate to his young son. Era 
Aviation has stripped Barrett of his dignity and self-respect, 
condemning him to a sad, lonely life for his remaining years, 
Kurzmann said.

But Era's lawyer said Barrett's problems aren't related to the 
flight. The crew, attorney Robert Richmond said, noted nothing 
unusual in the cabin pressure, and there's no reliable evidence of 
problems aboard the flight

"At no point during the fligh t... was there ever any complaint 
made," Richmond told the jury.

Barrett's trouble began before he got on the plane, Richmond 
said. He had already separated from his wife, and he'd received a 
job evaluation that said he had difficulty concentrating on his 
work, Richmond said. Barrett also had a cold and an ear infection 
when he got on the plane, the lawyer said. When you have a cold, 
it's hard for your ears to handle flying under normal pressure 
conditions, and th$y will hurt, Richmond said.

Several of Barrett's co-workers were among the 40 passengers on 
the plane. A couple of them corroborated his claim in court. One 
woman who was on the flight testified that the pressure felt as if 
someone had put a hose in her mouth and turned it on.

Kurzmann said Barrett bears the hallmarks of an injury to the 
vestibule of the inner ear: vertigo, hearing loss, pressure, 
ringing.

"He plays the radio 24 hours a day just to (mask the noise,)” 
Kurzmann sa id

Richmond pointed out that Barrett continued working for the two 
weeks following the D ec 25 flight, then took two weeks off in 
Oklahoma. When he returned to the North Slope, he was fired from 
his job with Atlas Wireline for smoking a cigarette in a room



where explosives are stored,. Richmond said. T hai he returned to 
Oklahoma and applied ( o f  unemployment compensation, claiming he 
was fit and ready to return to work, Richmond said.

Kurzmann asked for punitive damages equal to one year of Era's 
profits. As for assigning a value to Barrett's pain and suffering, 
Kurzmann said lie once heard a seasick angler offer a skipper $200 
to turn the boat around ?jnd return to the Homer harbor. Using that 
anaiagy, Kurzmann argued the jury should make Etc pay $200 a day 
for the 25 years of Barrett’s remaining life expectancy.

The jury began its deliberations Monday afternoon.

*
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Headquirten: 
217 2nd Street Suite 201 

Juneau, Alaska 90801 
(907)586-2323 FAX 463-5515

* S T A T E *  
CHAMBER
O F  C O M M E R C E

March 10, 195"7

Honoraole Gene Therriault, Co-chairman 
House Finance Committee 
State Capitol 
Juneau, Alaska 99801

Subject: Support for HB 58 - Tort Reform

Dear Representative Therriault:

The Alaska State Chamber of Commerce represents approximately seven hundred member businesses statewide 
which provide jobs to nearly 70,000 employees. Indirectly, through our network of the 35 local Chambers of 
Commerce throughout Alaska, we represent an additional 6000 businesses. Eighty-five percent of our 
membership consists o f small businesses. As the Voice of Business, the State Chamber’s mission is to create a 
climate in Alaska that is conducive to a strong private sector economy.

Reform of Alaska’s civil justice system is one of the highest priorities for this organization. It is also of 
significant importance to the voters of Alaska. In a statewide survey of registered voters conducted by ASCC in 
January, 1996, four out of five Alaskan voters favored changing Alaska’s tort system. Three out of four 
believed that those who would be most helped by the proposed changes to the system would be small 
businesses, doctors, taxpayers, and people with legitimate lawsuits. By a ratio of eight to one, those surveyed 
believed that those who would find the changes disadvantageous would be people with frivolous lawsuits and 
personal injury lawyers.

The issue of greatest concern to the State Chamber is that of punitive damages, because they can be assessed on 
a business or individu*1 even without intentional wrongdoing or willful neglect, and the sky is the limit. ASCC 
believes there should be parameters, or established criteria for assessment of punitive damages. ASCC also 
believe the penalty should be pre-established as a multiple of the compensatory damage caused. We support the 
formula established in SSHB 58.

We strongly urge the support o f the House Finance Committee and all members of the State Legislature of
SSHB 58.

Sincerely,

Pamela La Bolle 
President



ALASKA TRUCKING ASSOCIATION, INC.
3443 Minn#** Drrv* • Anchorage, A M i 90603 » PH O N E (907) 276-1149 * FAX (907) 274-1946

March 12, 1997

Representative Gene Therriault 
Alaska State Legislature 
State Capitol (MS 3 100) 
Juneau, AK 99801-1182

Dear Representative ITicrriaull:

Members of Alaska Trucking Association strongly urge you to support H.B. 
58. Wc believe that America is drowning in a sea of judicial abuse. It seems 
apparent to anyone outside of the legal system that “ legal thinking” and 
“common sense” have parted company. R B . 58 is a small, but much needed 
step towards a complete reconstruction of our legal system. Don’t succumb 
to the arguments that will surely attempt to kill the hill or at least amend it 
into ineffectiveness.
Also attached, for your information, is one o f the more egregious trucking 
eases. Un fortunately, this is not an extremely unusual case. ATA’s 
members hope that one day they may run their businesses, for at least one 
day, without thinking of lawyers. Thank you for your time and attention on 
this very important issue.

S i n c e r e l y , ^

E x e c u t iv e  D ir e c to r



ALASKA TRUCKING ASSOCIATION. INC.
3443 Minnesota Dnvo • Anchorage. Alaska 99503 • PHONE (907) 276-1149 • FAX (907) 274-1948

ATA Officers ami Board o f Directors 1996-1997

UefnvMuUnliyo Company Phone /  Pus.

President Jimmy Doyle 
1st V-President Dill Dcaver 
2ml V-l'nixidcnt Jeff Gregory 
Scc/Trea.s Ted DcLtucr

Weaver Bro*., Ine 278-4526/276-431
Sea-J^nd Scvicu, Ine 263-561
Sourdough Express, Inc 800-473-39767 
Totem Ocean Trailer Kxp, Inc 276-5K6H/278-0461

i i U ' 3 “ 5 U c

Ron Locke 
Gordon Hurung 
Hob I top)'
Hdith Monlpolil 
Hilly Rml 
Ix-fty Pricket!
Dale Merman 
Peter Blanax 
Steve Saunders 
Thomas Culhanc 
Albert Snelling 
Fred Stauher 
Duane Congdon 
Richard A say 
M. Kathym Thomas 
Charlotte Hmcmm 
Jasper Hall 
Harry McDonald 
Dean McKenzie 
Greg Wakefield 
Hlainc Ghan

Wilder Construction Co. 
Arrowhead Transfer, Ine 
Kenworth Alaska, Inc 
Sig Woid Stonge St Iran 
Roed Trucking Co 
Lefty's Trucking Co 
Anchorage Sand & Gravel 
Muleskinoers, Ltd 
Inlet Petroleum Co 
Anchorage Refuse, Inc 
Satnsoa Tug & Bargs Co. Inc 
Fred’s Towing St Recovery 
Valley Transport St Storage 
Asay Trucking, ine 
ArcTech Services, Inc 
World Equipment Inc 
Service Oil St Gas 
Garble fcnl/K&W Trucking 
Alaska West/Frontier I rons 
Alaska Mover’s Assoc, ine 
Lynden Transport, Inc

344-2593/522-8645/ 
747-8647/747-6433/ 
279-0602/258-6639, 
274-7535/272-1296/i 
344-9093/ nope / 
745-3328/745-737 
349-3333/344-2844/ 
344-7887/522-33S9, 
274-3835/272-8151 
563-3717/563-3932/ 
747-8559/747-5370/ 
243-4037/ nope 
745-7733/745-7734/ 
349*4774/349 -6047 
776-5480/776-513 
563-3557/563-3558/ 
822-3375/822-3511/ 
276-7797/278-7301 
279-9515/272-8152| 
276-3506/258-398 
276-4800/257-5155



W a r d  i n  A D A  C a s e  S e t s  R e c o r d

I E O C  F i l e d  L a w s u i t  f o r  F o r m e r  R y d e r  D r i v e r

»agc 4 — January 27,1997 TRANSPORT TOPICS

B y  P e n l e l  P . D e a r t h
Staff Writer

\  Jury venllct In Detroit Is senri- 
g shivers down the spines o f 
icking Industry lawyers.
V former truck driver who lost his 
h after suffering an epileptic 
Izure In 1989 was awarded $5.5 
llllon because his employer —  
'der System —  refused to offer 
u comparable work.
"bomas Lewis, 45, an employee 
Ryders Complete Auto Transit 
bsldlary in F lin t, M ich  .. was 
arded $192,000 In back pay, 
60,000 In compensatory (lam­
es and about $4.4 m illio n  in

punitive dumngus.
Although a $300,000 federal cap 

on dnmngcs in employment claims 
reduced me Judgment to $492,000, 
the jury award ranks us the largest 
amount ever won on behalf o f a 
single nlaintifT in a disabilily case, 
according to the U.S. Equal 
Employment Opportunity Com­
mission, which filed the lawsuit on 
liehalf o f Mr. I^ewis.

Fred Ratten, an attorney for 
Ryder, said he w ill ask lor a new 
trial.

lie  said Mr. Lewis has been on 
medical leave since the first seizure 
and. In fact, suffered a second 
seizure in April I9!K» while working 
as a truck driver for another com­

pany.
According to  Mr. nattcn, Mr. 

laiwis lost his federal certification 
to drive alter the first seizure and 
then falsified his medical card to 
get ar ther driving Job.

Ry r made a. good faith effort to 
aceoimnodatc Mr. IjCwJs, but could 
not find a suitublc Job, Mr. Bratton 
said.

Mr. I^cwis had asked to lie trans­
ferred from his previous Job of haul­
ing cars ovcr-lho-road to dealer­
ships to a job loading curs from the 
nnto assembly plant onlo rail cars.

'Hint Job would have required him 
to drive ami to work at heights up to 
18 lecl. The company maintained 
that was an unreasonable risk.

“ An employer should have the 
right to mak(? that decision,”  Mr. 
Batten said, " ib e  Judge in this case 
told the Jury, 'You decide."’

Mr. Lewis took his case to ihe 
EEOC in 1993 and filed a claim 
under tho 1992 Americans W ith 
D isnhllille i Act, which requires 
employers to attempt to accommo­
date disabled workers.

William II. Herrmann, American 
Trucking Associations' lalior coun­
sel, said he found the facts In the 
Lewis case to be “disturbing."

“ I f  a company puts this guy to 
work driving and ne has an episode 
and hurts someone, ler Is 
liable.”

The courts generally have held 
that If n driver is medically disqual­
ified. there Is no requirement to 
offer another driving Job, Mr. Her­
rmann said.

Employers may Ire forced to offor 
such people nondriving positions, 
however.

Even so, Mr. H errm ann said, 
management should retain some 
prerogatives In h iring , “ ju s t 
because you are disabled doesn’t 
mean you Jump to the top o f the 
list. ADA is not affirmative action.”

Another question for companies 
that operate nationwide Is wbetlicr 
Injured workers must be offered 
Jobs In other cities.

Mark A. Spognardl, a Chicago- 
based labor attorney, said the 
Lewis case Is no lluke. He expects 
to see more like It because the 
ADA has set a very high burden of 
proof for employers to meet In 
determining the potential harm to 
Individuals due to physical handi­
caps.

In the case o f a person w ith 
epilepsy, it may riot be enough to 
argue that seizures are likely to 
happen again, he said. Tire compa­
ny must prove the individual pose? 
a “significant" risk o f “substantial' 
harm



A l a s k a  F o r e s t  A s s o c i a t i o n ,  I n c .

f c t .
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111 STEDMAN SUITE 200  
KETCHIKAN, ALASKA 99901 -6599 
Pt>on* 907-224-6114 
FAX 907 -2 28 -5 920

March 12, 1997 1

Honorable Mark Hanley, Co-chairman 
Honorable Gene Therriault, Co-chairman 
House Finance Committee 
State Capitol 
Juneau, Alaska 99801

Subject: Support for HB 58 - Tort Reform

Dear Gentlemen,

The Alaska Forest Association (AFA) is a private, non-profit corporation comprised of 
member companies engaged in activities related to the forest industry. We currently have 
over 250 member companies representing all aspects of the industry. Our membership 
includes logging companies, road building companies, towing companies, wood 
processing facilities, and a wide variety of firms that deliver goods and services in support 
of the timber industry.

The time is long overdue for meaningful changes in Alaska’s tort laws. There have been 
many individuals over the last 15 years working hard for legal liability reform. It is a 
complex system that has been abused too often. The Alaska Forest Association supports 
House Bill 58 sponsored by Representative Brian Porter because it is a step in the right 
direction to make the civil justice system more fair and less costly.

AFA supports reasonable compensation for valid personal injury cases. This bill allows a 
person to be “made whole” with no limits on medical costs and lost wages. One of the 
problems with the current system is that there are no real limits on “non-compensatory” 
damages such as pain and suffering and punitive damages. It is this “sky is the limit” 
system that is rift for abuse. Representative Porter’s legislation includes reasonable limits 
on these damage awards as well as other provisions that make the system more fair.

Please move this bill expeditiously through the process for passage this year.

Sincerely,

Jack  Phelps, E xecutive D irec to r

SERVING ALASKA'S FOREST INDUSTRY



A L A S K A  M I N E R S  A S S O C I A T I O N ,  I N C .
SOI w . M ortfw r*  U f lN .  f l l * .  S u it*  2 0 1  A « « n o rk g » . A J « m  » « C 3  .«AX: 1907) 279-7907 T a * p f io n * : (907] 2 7 * 0 3 4 7

March 10. 1997

Honorable Gene Therriault 
Co-Chairman, Houso Finance 
Capitol Building 
Juneau, AK 99801

RE: Tort Reform

Dear Representative Therriault,

The Alaska Miners Association wishes to go on record in support o f House B ill 58, regarding tort 
reform. The Alaska Miners Association has over 1000 members from ail parts o f the mining 
industry, Our membership includes suction dredgers, small mom &  pop miners, independent 
prospectors, suppliers, and major international mining companies.

The time has come for meaningful and comprehensive reform o f Alaska's tort law. This bill will 
accomplish whai is needed. Wc support fair compensation for injured persons but we do not 
support the current system that encourages abuse o f the law. Many, and possibly most, tort cases 
arc now settled out o f court because that is less costly for the company. When this happens to 
our vendors, they have to increase the cost o f goods and services to the miner to cover the 
settlement as well as the cost o f insurance to covet the uncertainty o f other ton issues.

Other tort reform needs include a change to insure that each party is liable only to the extent that 
each is responsible. Another needed change is to ensure that a person cannot receive an award 
for an injury that occurs while committing a criminal act.

Lastly, this area o f law is a major factor in the general and wide-spread distrust and contempt in 
this country for the legal system, the courts, and attorneys in this country. The changes and 
reasonable limits in this M l  w ill help restore the public fnith in our legal system.

Thank you for the opportunity to comment on this important bill. We urge its passage.

Sincerely,

Steven C. Borel!, P.E. 
Executive Director

<?! ftcpr**ont*livc Orion Porter



217 Second Street, Suit® 200 • Juneau. Alaska 99801 ■ Tel (907)586-1325. Rax (907)463-5480

March 10, 1997

Representative Brian Porter 
Alaska State Capitol 
Juneau, AK 99801-1182

Dear Representative Porter,

Thank you for your continued hard work on tort reform. Last year the AML urged the 
implementation of the Tort Reform bill. The AML continues its support of the 
adoption of a meaningful tort reform bilL The provisions of CS of SSHB 58 (JUD) 
appear to fulfill this goal.

Municipalities have considerably broader liability exposures than almost any private 
business because of the extremely broad nature of municipal services and public safety 
responsibilities. Also, municipalities are seen as “deep pockets”, however, a municipality 
must pass costs on to residents directly through taxes. It is clearly in the interest of 
residents of municipalities to reasonably limit their municipality’s liability exposures.

In CS for SSHB 58 (JUD), a good example of a direct benefit for municipalities is the 
liability reduction for non-negligent actions of an electric utility. As a broader example, 
the provisions that limit liability to more reasonable sums, encourage early settlements, 
and discourage the proliferation of “nuisance” suits, will benefit taxnayers by reducing 
the legal and other costs of claims. These same provisions will require that municipalities 
become more efficient in submitting their own claims, especially in cases such as the 
discovery of latent defects in construction work. On balance, a more defined legal 
system, as proposed by this bill, will have benefits for municipal taxpayers.

While the AML endorsed last year’s tort reform bill, the AML Legislative Committee has 
not yet formally approved the provisions of this bill and may comment on specific 
provisions after the AML/Alaska Conference of Mayors Legislative Conference on April 
1 and 2 in Juneau. You are invited to present the bill to municipal officials on Tuesday 
April 1. Please keep the AML informed of any issues specifically relevant to 
municipalities and the AML will be pleased to continue to participate in the process.

Executive Director

CC: AML Board of Director!
AML LeyiilKive Commits#*

C:Legcomm:297tonrefoflnhb3>
Member of the National League of Cities and the National Association of Counties



A l a s k a  O i l  a n d  G a s  A s s o c i a t i o n

121 W«at F.rew**d Lane, Suit* 207
Ancnorage, Alaska 99903*2039
Phone: (907) 272*1481 Fax: I907) 27M114

March 10,1997

The Honorable Gene Therriault. Co-Chairman
Finance Committee
Alaska State House of Representatives
State Capitol
Juneau, Alaska 99801

Dear Representative Therriault

The Alaska Oil and Gas Association (AOGA) ia a trade association whose 19 member companies 
account for the majority of oil and gas exploration, production, transportation, refining and 
marketing activities in Alaska.

On February 10,1997, the AOOA Board of Directors adopted the following position on tort 
reform legislation. AOGA is aware of your interest in tort reform legislation and wanted to 
forward our position to you for your reference.

The Alaska Oil and Gas Association believes Alaska should adopt reforms to its civil justice 
system:

•The Alaska civil justice system gives juries and judges discretion to impose unlimited 
punitive damages awards, without adequate guidelines or criteria necessary to insure the 
constitutional protection of due process.

•Alaska’s civil justice system discourages investment in the state. Firms assessing 
whether to invest or to conduct business in Alaska rather than in another state or country 
must take into ascount the legal risks that Alaskan law allows, and the substantial legal 
risks that can be incurred even in defending against frivolous civil actions.

A vsriecy of reforms have been suggested to address these problems. The Alaska Oil and 
Gas Association believes the most important are:

•r .imitatinna on mmitfw j n i t f L  This reform would make it clear that awards beyond 
those necessary to compensate plamtifft for real damages would need to be justified by 
clear and convincing evidence of outrageous conduct, and would be capped* as are 
sentences in criminal law -  so that juries and judges could not impose financially ruinous 
or unlimited awards.

AOGA Position on Tor* Reform L qjliU jflfl



T h e  H o o m b l e  G e n e  T h e n i a u l t  

M a r c h  1 0 , 1 9 9 7  

P a g e  2

. judgments should he nronortjrm t̂e tn fkult It is fundamentally unfair to require a 
defendant to pay a much larger share of damages than tha defendant’s share of fault

Other legitimate and important reforms are appropriate. However, the two reform areas above 
are particularly significant to companies who are sensitive to the large risks they face from 
disproportionate awards and tmlimifcd punitive judgements. Reform of these two areas would 
reduce business risks, establish a greater degree of and bring Alaskan law into line with
that found in progressive states interested in frimess and a competitive business climate

cc: Rep. Brian Porter



BBFM
E n g i n e e r s  I n c .

510 l  Street, sue* 200
P.O. 8oi91139 
Anchorage AK 99600-1139

March 10.1997

Representative Gena Themautt 
Co-chair, Housa Finance Committee 
Room 511, Stats Capitol 
Juneau. AK 99801-1182

R a :  H B 5 8

apoafcwmwr

Dear Representative Therriault

I am writing to you and your committee as a professional engineer and as a representative of 
the Alaska Professional Design Council, commonly known as APOC. APDC is a consortium of 
professional societies representing architects, engineers, land surveyors, building code offlcals, 
and landscape architects. The ten memtoer-organizations have a combined membership of over 
1400 and represent approximately 5000 licensed professionals. APOC is very supportive of tort 
reform in general and HB58 m particular. '

Our legal system needs modification! Over 90% of. civil suits never go to trial. Most cases 
are settled, with little to no consideration to actual fault to avoid the expenses of discovery, 
trials, the threat of punitive damages (which aren’t covered by insurance) and the seemingly 
capricious decisions of juries. When suits are tiled against at possible defendants, regardless of 
fault, to ensure there are plenty of pockets to chip into the-settlement, some defendants end up 
spending a considerable amount of time end money to extricate themselves from cases in which 
they shouldn't be involved. In most cases, they get to contribute to the settlement even though 
they have no fault due to pressure from the other parties to the suit Knowing this, some people 
use the court system as a means of legal extortion by tiling frivolous suits with the hope of. a 
settlement Millions of dollars are spent in the so caled 'discovery process" which almost 
always results in the defendants throwing in their insurance to stop the bleeding and make the 
case go away. Existing sanctions against frivolous suits are rarefy . * * 4  because they require 
that the plaintiff first lose at trial, a trial that rarely happens. Summary jw  merit is also very rare 
because appellate couns have almost always overturned such decisions, making trial judges 
wary of issuing such orders. Many settlements are due to feer of the perceived targe down side 
of going to trial, including the expense involved and the tendency of some juries to ignore 
common sense and akt the 'tittle guy* plaintiff by dipping into the so-called ‘deep pocket*. All 
too often we reed abogf large awards being reduced by the trial judge or on appeal or on the 
second appeal, al of which takee time and money. Some argue that these are rare, but they are 
not rare enough to take the gamble of a trial.

HB56 includes two sections which wifl hetp the situation for design professionals:

The first reduces the statute of repose far construction related softs from fifteen years to 
eight years and expands It to cover afl suits. According to a study by Victor 0. Schinnefer. 
over 83% of cases associated with construction are brought within 4 years after substantial 
completion, almost 90% percent of the cases are brought within eight years and 100% of claims 
which resulted in an indemnity payment were brought within nine years . We believe that an 
eight year statute ia more reasonable then the current fifteen years for four mein reasons:

Dannie L  Berry, PE PoneelT. Braun, PE Trey J. Falter, PE Coin Maynard. PE



1) Almost s* of the cases brought after eight years are reteted to maintenance problems, 
rather ttton design or construction problems. The owner of the building w o -44  still be 
available for suit if hie leek of maintenance is the eauae of the damegn, because that 
would be an on-going problem. Cases brought this late do not result in an indemnity 
payment on the behalf of the design professional  However, it does require expenditure 
of time and money which is rarely recovered by the designer.

2) It is impossible to defend, or prosecute, e case ftfteen yeers altar substantial completion 
due to the lack of witnesses, fading memories, and lack of documentation. Most of us 
would have a hard time remembering whet we did fifteen days or months ago. never 
mind fifteen years.

3 ) Designers will n<T have to store fifteen years of files and Cin reduce the size, and rent, 
for our archive storage, at id pass the savings on to our dfents.

4) It is unreasonable to expect an snginaar or architect to pay tens of thousands of dollars a 
year, in insurance premiums for fifteen years after they retire. .. Errors & omissions 
insurance for design professionals is on a daims-made basis: that is. it covers you for 
claims made during that year. Therefore, the- longer a period you have to cover, the 
higher the premium. The firm in which I am a principal had a premium of nearly twenty 
thousand dollars in our first year, with no "tail" to cover. It wee our third highest expense, 
after payroll and rant. Adding a fifteen year tail results in a considerably higher premium. 
It is not unheard of to have a premium of over a hundred thousand dollars with a 
deductible of a hundred thousand dollars for the mMon dollar poficy required, by the 
State of Alaska. If we can limit the "taiT for which we have to insure to eight years, we 
expect to see a reduction in our insurance bide.

Many of the arguments for a statute of repose for construction related cases also apply to other 
cases and its application to those cases makes sense.

The second section in which we have an interest is the section regarding alternative dispute 
rsst-'ution. It is time to develop a system which identifies patently frivolous and 
meritorious suits eeriy, so ws cm  to get them out ot the system. With this in mind. APOC 
is urging that alternative dispute .resolution be included in any tort reform action by the 
legislature: A mandatory mediation or independent earty evaluation system wcukj reduce the 
number and costs of frivolous suits by letting the plaintiff and their attorney know earty on if a 
case hes no merit. They wiM be less wtifog to press the case aa the likelihood of recovery win be 
decreased and the likelihood of court sanction for bringing a frivnfous suit will be increased. On 
the other hand, it mil encourage defendants to settle valid daims earty by giving them an 
independent opinion of foe vfeldity of the dalm against them. It wifi reduce the costs of litigation 
by resolving cases before the lengthy, expensive, discovery process which may resuit in more 
money going to the injured, rather than lawyers and expert witnesses. It should slow down the 
shotgun approach to suito by removing defendants who are obviously not Uebfe. It is our 
understanding that spproodmefefy 80% of cases sent to mediation in Washington ere resolved 
during or soon after the mediation procaaa. Fewer, smaller, and shorter oases should provide 
relief to an overtaxed court system. A b i which would have eatabWshed mandatory mediation in 
suits against design professionals passed the House last year, 37-3. The trial attorneys, who 
have generally ncf been proponents of tort reform, testified on that bW (hat they would support 
mandatory mediation, if it was mandatory for all suito. We would have no objection to this 
approach.



In doting, it it our M  that Representative Porter has worked hard with ail of the partes 
'mafstad in thta aaton and has ashed a Mi which rasotvas many of tha concams with tha lacat 
s/stem wrthotf infringing on anybody's ability to hava tha* wrongs radrassad. Wa urae that 
your committas move HBSfr with a iscommendaiin.i » t ^

jf you hava any. quasitons, I can be reached by phone at (907) 274-2230, by fax at (907) 274- 
2520, or by e*mafl at bbfmQaiaska.net

Respectfully yours,

Colin Maynard. PE

cc Rep. Brian Porter
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A l a s k a

March 11,1997

Representative Gene Theciault
Co-Chairman
House Finance Committee
Alaska State Legislature
State Capitol
Juneau, AK 99801-1182

Subject: House Bill 58— Tort Reform I^gistarinn

Dear Representative Therriault:

I am writing this letter to express support for the tort reform legislation that is 
currently moving through the House of Representatives. House Bill 58, introduced by 
Representative Brian Porter, is a piece of legislation that deserves the Senate’s consideration and 
support.

This letter is being written on behalf of the members of the Alaska Rural Electric 
Cooperative Association, Inc. (" ARECA”). The active members of ARECA comprise 18 electric 
cooperatives situated throughout the state of Alaska. These electric cooperatives serve a large 
percentage of the state’s population. The cooperatives represent an effort by citizens of the state to 
provide the best possible electric service to their communities at the lowest possible cost. The 
members of ARECA are in support of tort reform legislation and believe it wcwld be beneficial if 
tort reform were accomplished during this legislative union.

One section of the legislation is of particular importance to the members of ARECA. 
Over the yean, the electric cooperatives have beat subject to many claims by plaintiffs’ attorneys 
attempting to impose strict liability on an electric utility for any and oil electric service. The 
argument is made tint the electric utility should be responsible for any injuries or damages arising 
from electricity even if tha utility wu not negligent in any way. For example, in one siruatioa a 
claim has been made that an electric utility should be strictly liable for the quality of electric service 
even though the injured individual had obtained electricity only by running his own wiring from a 
neighboring bouse. The provision of tha ton reform legislation desired by the electric cooperative# 
would ensure that utilities are held accountable only in situations in which an injured party can 
establish how the utility may have been at fault

fiVAKSCAU4t»0>M-97V
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Representative Gene Therriault 
March 11,1997 
Page 2

Thank you for your time and attention. I will of course be available to provide 
testimony to the appropriate committee or committees which consider this important piece of 
legislation.

Sincerely yours,

ALASKA RURAL ELECTRIC 
COOPERATIVE ASSOCIATION, INC.

cc: ARECA Active Members
Larry Markley 
Roger R. Kemppel, Esq.

fi\AAKA\U|»O.11.97V



Resoletio« 97-3-2 

A Resotatioa Supporting Tort Reform

ARECA supports tort reform and especially passage of section 35 of CSSSHB 58 as 
currently written; the section clarifies the liability of utilities for providing electric 
service.



ALASKA STATE

H o s p i t a l  &  N u r s i n g  H o m e

ASSOCIATION

M arch 11, 1997

T h e  H o n o r a b l e  G e n e  T h e r r i a u l t  

C o - C h a i r  F i n a n c e  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 6 0 1

D e a r  R a p r a s a n t a t i v e  T h e r r i a u l t :

I a m  w r i t i n g  t h i s  l a t t a r  o n  b e h a l f  o f  t h e  A l a s k a  H o s p i t a l  a n d  N u r s i n g  H o r n #  A s s o c i a t i o n  

i n  s u p p o r t  o f  C S  f a  S p o n s o r  S j b s t i t u t a  f a  H o u s a  B i l l  5 8  ( J u d ) .

O u r  3 3  m e m b e r  c o m m u n i t y  h o s p i t a l s  a n d  n u r s i n g  h o m e s  f r o m  a c r o s s  t h e  s t a t e  j o i n  w i t h  

o t h e r  h e a l t h  c a r e  a g a n i z a t i o n s ,  a r c h i t e c t s ,  e n g i n e e r s  a n d  t h e  b u s i n e s s  c o m m u n i t y  i n  

a s k i n g  t h e  L e g i s l a t u r e  t o  p a s s  a n d  t h e  G o v e m a  t o  s i g n  C S S S H B 5 8 { J u d ) ,  t h e  1997 
C o m p r e h e n s i v e  L i a b i l i t y  R e f o r m  B i l l .

I t  w i l l  n o t  b e  p o s s i b l e  t o  c o n t r o l  c o s t a  w i t h i n  o u r  h e a l t h  c a r e  s y s t e m  i f  w e  d o  n o t  c o n t r o l  

t h e  e o s t s  r e l a t e d  t o  t h e  i n e f f i c i e n c y  o f  t h e  l i a b i l i t y  s y s t e m .  T i l l i n g h a s t ,  a  c o n s u l t i n g  

a c t u a r i a l  f i r m ,  r e p o r t e d  i n  1 9 9 2  t h a t  o n l y  4 3 %  o f  t o r t  c o s t s  o f  s o m e  $ 1 3 2  b i l l i o n  

n a t i o n w i d e  w e n t  t o  t h e  i n j u r e d  p a r t y .  T h a  r e m a i n i n g  5 7 %  w e n t  t o  t h a  c o s t  o f  l i t i g a t i o n  

( a d m i n i s t r a t i v e  c o s t s ,  2 4 % ;  d e f e n s e  c o s t s .  1 6 % ;  a n d  p l a i n t i f f  c o s t s ,  1 5 % ) .

M e d i c a l  l i a b i l i t y  c o s t s  i n c l u d e  t h e  c o s ' ,  o f  i n s u r a n c e ,  d e f e n s i v e  m e d i c i n e  a n d  t h a  c o s t s  

b o r n e  b y  t h e  m a n u f a c t u r e r s  o f  m e d i c i n e s  e n d  m e d i c a l  s u p p l i e s .

i

B e t w e e n  1 9 6 2  a n d  1 9 9 2  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  i n  A l a s k a  i n c r e a s e d  

f r o m  2 . 2 7 6 , 0 0 0  t o  1 3 , 3 7 1 , 0 0 0 .  T h e  f o l l o w i n g  c o m p a r i s o n  b e t w e e n  r a t e s  for t h e  s a m e  

l e v e l  o f  H a b H i t y  I n s u r a n c e  i n  A l a s k a  a n d  t h o s e  i n  C a l i f a n i a ,  w h e r e  c o m p o n e n t s  o f  

C S S S H B 5 8 ( J u d )  a r e  t h e  l a w ,  d e m o n s t r a t e s  t h e  s a v i n g s  t h a t  c a n  b e  r e a l i z e d  w h e n  t o r t  

r e f o r m  l e g i s l a t i o n  i t  e n a c t e d :

QAUEQRm A L A & &  
$ 2 6 , 5 0 0  

$ 1  f t , 0 0 0  

$ 6 4 , 5 0 0

Anesthesia 
Family Practice 
OB/GYN

$ 1 0 , 0 0 0  

$  7 , 0 0 0  

$ 3 1 , 5 0 0

319 Seward St u e t  #11 - Juneau, AK 99801 • (907) 586-1790 • Fax (907) 463-3573
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1  n a  c o s t  a s s o c i a t e d  w i t h  t h e  p r a c t i c e  o f  d e f e n s i v e  m e d i c i n e  c r e a t e s  a n o t h e r  

u n n e c e s s a r y  f i n a n c i a l  b u r d e n  s h i f t e d  t o  t h e  p a t i e n t .  D e f e n s i v e  m e d i c i n e  c a n  b e  

d e f i n e d  a s  t h o s e  p r o c e d u r e s  a n d  t e s t s  o r d e r e d  b e c a u s e  o f  a  p e r c e i v e d  m a l p r a c t i c e  r i s k  

a n d  t h o s e  s e r v i c e s  n o t  p r o v i d e d  t o  p a t i e n t s  b e c a u s e  o f  t h e  p e r c e i v e d  l i a b i l i t y  r i s k  t o  t h e  

p r o v i d e r .  A n  e x a m p l e  o f  t h e  l a t t e r  i s  t h e  O B / G Y N  w h o  p r o v i d e s  g y n e c o l o g y  s e r v i c e s  

b u t  n o t  o b s t e t r i c s .

A l a s k a ' s  s m a l l  r u r a l  c o m m u n i t i e s  c o n t i n u e  t o  f a c e  t h e  c h a l l e n g e  o f  r e c r u i t i n g  a n d  

r e t a i n i n g  p h y s i c i a n s  p a r t i c u l a r l y  f a m i l y  p h y s i c i a n s  w i s h i n g  t o  p r o v i d e  o b s t e t r i c a l  c e r e .  

T h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e  i s  a  b a r r i e r  t o  t h a t  r e c r u i t m e n t  p r o c e s s .

S e c t i o n  3 6 ,  o n  p a g e  1 6 ,  o f  C S S S H B 5 8 ( J u d )  i s  v e r y  i m p o r t a n t  t o  A l a s k a n  h o s p i t a l s .  

H o s p i t a l s  h a v e  b e c o m e  t h e  d e e p  p o c k e t  w h e n  u n i n s u r e d  o r  u n d e r - i n s u r e d  p h y s i c i a n s  

a r e  » u e d .  A n  A l a s k a  S u p r e m e  C o u r t  d e c i s i o n  ( J a c k s o n  v s  P o w e r )  h o l d s  h o s p i t a l s  

l i a b l e  f o r  e m e r g e n c y  r o o m  p h y s i c i a n  a c t i o n s ,  e v e n  t h o u g h  t h e  h o s p i t a l  o r  i t s  p e r s o n n e l  

d i d  n o t h i n g  w r o n g .  M a n d a t e d  m i n i m u m  l i a b i l i t y  c o v e r a g e  f o r  p r a c t i t i o n e r s  a s  a  p r e ­

r e q u i s i t e  t o  i m m u n i t y  f o r  J a c k s o n  v s  P o w e r  f o r  h o s p i t a l s  m a k e s  s e n s e  t o  u s .

I n  c o n c l u s i o n ,  t h e  A l a s k a  H o s p i t a l  a n d  N u r s i n g  H o m e  A s s o c i a t i o n  s u p p o r t s  

C S S S H B 5 6 ( J u d )  i n  i t s  e n t i r e t y  w i t h  p a r t i c u l a r  i n t e r e s t  i n  t h e  p r o v i s i o n s  o u t l i n e d  i n  

S e c t i o n  3 6 .

H ospital A dm in istra to r
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Much 13, 1997

The Honorable Mark Hanky, Co-Chairman 
The Honorable Gene Therriault, Co-Chairman 
Finance Committee 
Alaska House of Representative 
State Capitol (MS3100)
Juneau, AK 99801

Subject: SSHB58

Dear Representatives Hanley and Therriault:

Fax Not* 7871
P o r t e r "“ JiVM o r  H a llCO/OtpL

Moms
FU • U ' i

The Alaska State Medical Association (ASMA) is comprised of nearly 500 physicians located 
throughout Alaska. The ASMA House of Delegates and Board of Trustees would like to thank 
you for providing the opportunity for ASMA to testify on its recommendations for modifications 
to the civil justice system.

Physicians in Alaskr practice in unique and challenging circumstances. Our goal is to provide the 
roost appropriate and best medical care possible to our patkots. Our profossioa is fkdng 
increasingly complex issues involving new technology, moral and ethical situations, and fiscal 
pressures from all fronts.

The practice of medicine in Alaska is typified by the sole practitioner or small clinic practices 
which are essentially small businesses. But tins too is changing with managed care appearing 
throughout Alaska which brings its own special consideration*. Questions arise u  to quality of 
carc in a managed care setting that is driven perhaps more by fiscal considerations than by the 
medical condition of the patient These fiscal considerationi are being driven by others than the 
treating phyadans. Such circumstances provide for fimfaar complications and uncertainties Li the 
applications of the civil justice system to the practice of medicine.

ASMA has bean on raoord for many years supporting changes in the civil justice system that 
provide for last uncastasetiaa in the system while not keeping any person from the courthouse. 
Those chunas are as follow*:

1. Cdfing on No» economic Damages
No hnit is niggamed on proven economic danmgesnjch as lo» of earnings and 
medical expensaa. ASMA racommands a caihng of1250,000 on racovtry fromnoo- 
econonic damagaa which arathosa ml sngrhka such as pain and suffering.



No caps or extremely high ceilings for non-ccooomic damages provides for a system 
along the lines of a lottery. Uncertain, extremely high potential awards lead to high 
professional liability insurance rates which in turn lewis to mote phyadans going 
withwit such coverage. An uninsured doctor may not have the assets to ntisfy a 
judgment for loss of earnings and future medical expenses let «n sward for non­
economic damages.

2. Limits cm Attorney Fees
A sliding attorney's contingency fee schedule is recommended as follows:

40% of the first $50,000
33 1/3% of the next S30,000
25% of the next $500,000
15% of any amounts in excess of $600,000

Sufficient, appropriate net compensation to the injured party is the got! of the 
recommendation while providing for just compensation to the injured party’s 
attorney. More compensation to the patient is the result.

3. Collateral Source Evidence
Allow a defondant (e.g., physician) to introduce evidence pertaining to amounts of 
other proceeds received by s plaintiff due to the situation that resulted in the lawsuit. 
Examples of those proceeds are insurance proceeds and workers compensation 
payments. Thia prevents duplicate payments for the tame loss.

4. Periodic Payment of Future Damsgcs
When an award for future damages exceeds $50,000, allow either party to require the 
court to provide that the judgment be paid in installments over the term of the 
plaintiffs disability.

This allows for the purchase of an annuity to make ftiture payments as and when they 
arise • t significant savings over an immediate tmnp*sum payment of an entire award.

5. Arbitration
Allow physicians to contract with patients for mandatory arbitration of malpractice
r\aimA

6 .  S t a t u t e  m i l l i o n

Maintain a statute of limitation that requires an action for iqtny or death against a 
physician to be filed within 2 years of when the person knows or should have known 
of the injury. However, for children under age sx, require that ectioa be brought 
before age eight or within two yean, whichever is kmgor. But, the dock stops if there 
ia fraud, intentiooal concealment of focia, or if there exists an undiscovered foreign 
body (of no thwxpeutic or diagnostic purpose) in the body of the injured child and the 
action ii baaed on the presence of the foreign body.

2



7. Statute of Repose
Ineorporete a general statute of repose that prevents suits from being brought after 
eight years measured from the date of the act that caused the iqury or drerii The 
statute of repose applies without regard to the statute of limitation. However, any 
statute of repose should not apply in cases involving intentions! acts or if intentioaal 
concealment offsets occurred that resulted in a delay of more than eight yean before 
the basis for the legal action was known.

8. Panel System
ASMA recommends the continuation of the panel system Although, complete and 
credible empirical data which would indicate the impact of the panel system is 
impossible to develop, anecdotally many ASMA member physicians fed it is important 
and worthwhile for the pand system to remain in place. ASMA would consider a 
change in the method of selection of the pand to allow each side to choose a physician 
member with then those two members selecting a third physician. However, the 
physicians chosen should be physicians both licensed and actively practicing medicine 
in Alaska.

ASMA would also recommend that the "bias" questionnaire be changed so as to ferret 
out only real conflicts of interests as opposed to perceived conflicts. Tt would also 
appear that the existing questionnaire may be easily "gamed” by physicians not 
wanting to serve.

ASMA’s experience is that it is not unusual for 40 suili involving medical malpractice 
to be filed each year which tend to take approximately two years to Adjudicated. 
Therefore, at any given point in time approximately 240 Alaska physicians are 
impaneled. This if over 20% of all physicians in Alaska, a significant contribution to 
the system for which, in most cases, the sendee is done pro bono.

The above are outlines of the features of civil justice reform that ASMA member physicians fed 
should be adopted. Many of the above are incorporated in SSHB58. For those thtt aren’t,
ASMA recommends amending 5SHB58 to include th«L Specifically, the absolute cap of 
$250,000 on non-economic damages is recommended to be incorporated. The general concepts 
underlying SSHB58 are supported by ASMA.

The underlying purpose in the above is to provide some certainty where little certainty currently 
exists. Impoalina of certainly provides for greater predictability and should result in reduced 
premium rates for profesnonal liability coverage. Similar measures were adopted in California 
ovar 20 yeers ago with oos rmuh being that overall medicd malpractice insurance premiums in 
California vebatf of wfatt they are here in Alaska. Attached is a copy ofa&cnide that appeared 
in January/February 1997 n u t of Contingencies the bi-monthly journal of the American Academy 
of Actuaries. Also, included is the “lswe Brief" cited in the article. As you can see, the impact of 
the M1CRA has been significant in California; The Academy work group concludes tha a



package of reforms is more effective than individual reforms, and key amoog the reforms are a 
cap on noneconomic damages and a mandatory coliateral-source oftes rule.

Lower rates should result in more phyadans having professional liability insuranoa coverage with 
sufficiently high hosts. This result should provide for added peace of mind to patients. We 
believe it can be expected that lower costs for professional liability will have a marginally greater 
impact on tha hkahhood of private practice physicians practicing in rural communities having 
coverage with sufficient limits than those physicians practicing in urban areas.

Should you have any questions or comments you may direct them to any of the following people:

ASMA Board of Trustees

Paul Raymond MD, President, Cynthia Brooke MD,
235-7000, fax 235-4050 563-8588, fax 563-6903

John J. Smith MD, Patrick Brady MD,
276-5222, fa  278-9044 261-3102. fa  261-4882

Kevin M. Tomere MD, Douglas G. Smith MD,
276-2903, fa  278-8052 272-2571, fax 272-6751

Lee Schlotstein MD, David C. Johnson MD,
563-3929, fa  562-2848 225-5144, fax 247-0920

James J. Jordan, Executive Director, ASMA.
562-2662, fa  561-2063

Thank you again for opportunity to provide testimony.

Sincerely,

James J. Jordan 
Executive Director

cc: Representative Brian Porter 
Alaska House of Rapraaanuiivea 
State Capitol, Mafl Stop 3100 
Room 216
Juneau, AK 99801-1182
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ractice
R e f o r m s  W o r k  B e s t  a s  a  P a c k a g e .  S t u d y  S h o w s

A lmost everyone agrees: The
medical malpractice system in 
the United Sana aervcs no one 
■wttL Although a for multimil- 
lion dollar aettlctncno draw 
public acenboo, moat todtvid* 
tab who suffer red injury at the 
baoda of thdr physician or boa* 
peal accept ka than the fiifl val­
ue of their dairo—and endure 
long delay* before receiving 
compensation. Those mote 

harmed—people left with lifelong medial needs or perma- 
neat loo of income—are moat likely to be underpaid.

Physicians, who in the 19S0s faced a l-in-7 chance of 
being sued over the course of a career, now ice the odda re- 
duced to l-in-7 ftrju w . As a result malpractice insurance 
premiums have skyrocketed, cauring many praenbonrn to 
abandon their spceoltio or adqaco^defonriva-inedirint 
procedures. Many insurers, buffeted ana the cady 70s by 
recurrent cydes of higher daims frequency and larger jury 
awards, have withdrawn from the aatfcet, ahkh has reduced 
availabiliiy of coverage and further driven up con. And a* 
for attorneys aafl, even aaae thoughtful legal schol­
ars believe the systca h our of whack.

According to Randal Bovbjerg ofWariunftDn'i Urban 
Institute, author of nooerous **^*i on maJpnc-
dee, many of the tfm m 'u  prefakoa aria from a basic dif­
ference betwren dooms and tawyco: PbyridMS thmk about 
healing injuries, attorneys about rcsoMog diaputri Saya 
Bovbjetg, "Doom aae medal uafanake as a wuy to n h e  
injured patients whole—firapciafly aa well u  physically. 
Lawyers com  into the process after a r«maw arises, and 
thdr focus it on justice tor the*

B y  J e f f r e y  S p e i c h e r

_____________________
f n  dm Atmdtmy m i, mm kim rfrn  Contingencies.

This difference in worldview intertwina medical mal- 
practice with tha legal system. Malpractice must balance the 
□ted to compensate deserving claimants, deter future viola- 
dons by making doctoa more cirtfuJ, and obtain jusocc for 
both pebcnts and medial provider*. All this from what Bovb- 
jerg defines u  "mainly an insurance system run by experts.”

A group of those insurance experts, members of the 
American Academy of Actuaries, recently suggested an ap­
proach to make the system lea cosdy. According to the 
Academy report, ‘ Medical Malpractice Tort Reform: 
Lessons from the States,” the mixed results of reform 
attempts by the states point (he way to effective federal 
action.

“Congress should adopt a comprehensive approach to 
ton reform by adopting a package of measures." ays Jim 
H-iriry, an actuary with THHnghaR/Towen Perrin and leader 
of tbs Academy group. “Our report provides a synthesis of 
measures dm have been rflietive at the state level.”

A Package Deal
The California Medial Injury Compensation Reform Act 
(MICRA) of 1975 shows the success of the package ap­
pro* h. Before MICRA'i adoption, the state's percentage 
of tool U S. loa payments was agnificuttiy higher chat its 
proportion of the nation's phyadam. By 1981, California’s 
loa psywena bad dropped and ware about even with its 
percentage ofphyritians. Casa com ae to ftl, even a  Cil- 
tfoaia's stare of pbyridsa remains stable. Writs the Acad­
emy group: “Ttartlarionriap of decreased refarivc cows to 
the tutting of reform provida  strong evidence for the sf- 
fecrivencaoftfac MICRA package.” (Sc* figure 1.)

Ac the bad of the Academy's Use for bwmaksn is a na-
donwidt cap oejeey cwards for nueweonoeaic daeoge oeh 
a  pain and qrifainf . Aa evidence, Hurley points to Ohio 
where malpractice co n  ft! after a 197S cap on damages, 
only so rise dnsaaDcafly after coart chaBeagas led to a 19t5

fimg .^  (iuJL̂  ̂  feCU , SC-»MlT rnw»«w|*»o«i January/February 1997 Cl



M danaiut Lam h jm a m  in C aM faak 
m tr trc ta m tp  a t the V S . Tbad, 1975-94
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r u l i n g  t h a t  o w  m i n t e d  t h e  c a p .  [ S e e  F i g u r e  2 . ]

Such a cap should be established on a per-medical-injury 
bash at a level lov enough to hsue an ianpect--stS250,000, 
for cumpk. In aa toon, a mandatory collatcnl-iource off­
set rule is needed o ensure that double and triple indent- 
nificadon cannot be collected through multiple suits. Un­
der this rule, a jury or judge would have to consider 
compensation pakl from other sources.

Above all, the Academy report warns against piecemeal 
or faulty changes. Loa experience in New York shows that 
the individual tort reform measures adopted in that state 
over the past two decades did not improve costs relative to 
the U-S. total. “Poorly crafted maipnetke reform either

A b o v e  a l l .  t h e  A c a d e m y  r e p o r t  w a r n s  

a g a i n s t  p i e c e m e a l  o r  f a u l t y  c h a n g e s .  

" P o o r l y  c r a f t e d  m a l p r a c t i c e  r e f o r m -  

e i t h e r  i n d i v i d u a l  m e a s u r e s  t h a t  a r e  t o o  

l i m i t e d  o r  b r o a d  t r a n s f o r m a t i o n s  t h a t  

a r e  t o o  f a r - r e a c h i n g - c a n  h a v e  

u n i n t e n d e d  c o n s e q u e n c e s  t h a t  d r i v e  

u p  c o s t s . "

individual measures that are too limited or brood transfor­
mations that are too fir inching ran have unintended 
consequences that drive up costs,” lays Hnrky.

i n e  A c i o o n y  > i u { p n Q  A p p r o a c n  u i t w u  w n tm r o w -  
i c a l  malpractice opera m i "mhtjwsy* reforms—preserv­
i n g  t h e  current rehaace o n  the tort system, but d i z n m s o a g  

s o m e  o f  the cotdicse and non abused fr struts,
Other voices in the debate, mchiding ispccKondum of 

tha medial community, a i  for a badt-so-tbu-dawing-feoatd 
approach. Unfortunately, the dcdgn that coma bach often 
rehes on a no-fault model. While no-fruk medial mal­
practice insurance would largely untangle the procxn from 
the legal symem, no-huh often reward individuals wheat 
claims would othcwac be denied Says Htoky, "No-Auk 
would drive frequency of daunt through the roof wnw 
argue by a taaor of at least two and perhaps by a &ceor of

Mslpractka Low Feycats ha Ohio 
as a Percentage o f the JJS . Tbeal, 1975-94
H  —  ■ — i —
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eight or more. It's scary how many things cut be compen­
sated under the typical no-huh system."

Frequency of&ims, according to Hurley, is the key dri- 
ver of costa. "Over the past two decadca, the plateaus and 
surges of claims frequency have been difficult to anticipate 
and measure, but the long-term trend has been up," says 
Hurley. Sixe of dauns also is an important cost factor, but 
dollar amounts in senkmena have bem inarming in a more 
predictable fiwhion over tune.

No-fault also would take most cases out of court and 
make malpnctke a transaction between insurer and drimsnt 
Advocates daim that this would cut legal costa—which arc 
enormous. For example, according to the Insurance Ser- 
vices Office, legal defease costs for insurers akxw account­
ed for 14 percent of toed tort com in 1992.

However, experience in Florida and Virginia, where no­
fault for obstetric cases is already in place, does not show 
substantially reduced com or less need for legal counsel. 
Says Bovberg, mEwtryarnt who uses the no-fault system in 
Florida and Virginia consults a lawyer.*

Other options exist. A proposal by Jeffrey O’Connell, 
professor at the Univcmty ofVirginis School of Law, seeks 
s middle wey between no-fruit tad status quo. He would 
shorten the process and lower com through an early offer
of pfynKQl of OOQGCOOOCBiC dJUQÂO*

O’Coandl is btunt about his disgust with the current 
state of aAin. "Medical malr.-s^kc is a atgntxnare of use­
less drcuhriqv” be says. However, armrrttng to O’Cooodl, 
the system a  not consistently biased against defendants. 
Most propoaed change, oo the other hand, invariably fa­
vor the defendant Justice as well aa political reality— re­
quires benefits for the plaismff m  wdL

"Reform requires a quid {pro quo,” styi O’Cooodl. 
"Whik the Academy hm doomed quite luridly the options 
for tskcjweyidbrm. such measures could not pet through 
Congress without being so weetrod down as to be mean- 
ingkss," says O’Caaod. *IhK rdbcm faouid involve a fUr 
trade making h easier far daimano to be paid, but paying 
them less, is under wodm  compcnmnoo lews."

Aa Offer You Can't M m
O’Coonefl’s ideas have found sponsorship oo Cyiioi HU  
A bill faitro ’̂a d  in the 104d> Coogros by Sen. Mitch Mc-

H  Conungenck* January/February 1997



Coontil (H-Ky.) wwld crease aa a dŷ oflw pirn feral v t  
china, including medial malpractice. Under the proposal, 
a defendant a  a pcrsoari injury daim is given the option of 
offering payment to the injured peny within ISO days of 
the chim. The defendant purehaxs for the chinam a com- 
prchtnsive major medical insuiencc pokey that ctvxnmcd- 
ical expenses, idabStaaeo, and lost wages beyood mooics 
received from coQstcnl sources, la addition, rcmsoaable 
hourly fees foe the daimant'i -ooroey would be paid.

Claimants who are offered such a settlement within 180 
days of the claim would be obliged to accept. This won't 
get egregious mctikal offenders off toe book, however. A 
normal ton daim could be pursued for noneconomic dam­
ages, but with a higher chan-current standard of evidence.

M e d i c o )  m o l p r a c i i c e  i s  a  n i g h t m a r e  o f  

u s e l e s s  c i r c u l a r i t y .

The plaintiff most prove that the medical provider's mis* 
conduct was wmton or intentional.

Because t‘ic defendant would not be forced to offer a 
settlement, physicians and their insurers could take their 
chances in court in the a x  of bogus claims. However, the 
risk might be too great. O’Connell cites a prominent med­
ical malpractice defence lawyer who estimates that he’d make 
an early offer in 200 of the hb firm's 250 current cases. So 
the balance a tipped toward the defendant, but not with­
out providing a substantial benefit to the plaintiff Timely 
resolution and quick settlement.

The limit on legal fees would discourage what O’Con­
nell calls “the unconscionable abuse of the system by some 
men)bets of my profession." Among other criticisms, the 
Virginia profoaor points out that contingent fees arc often 
not truly contingent oo risk. Attorneys take the sum set­
tlement percentage from open-and-shut cues as from com­
plex cases, • practice that subtidizes work on failed litiga­
tion and which O'Connell denounces as an illegal tax oo 
deserving claimants.

Hurfcy gives O’CooneU’s proposal a mixed review. “To 
in credit, the cariy-ofirr plan is not mandatory for defen­
dants, which leaves the torr system in place to challenge 
claims perceived as noomeatoooua,” says Huricy. He abo 
notes that periodic inauraoct payment to claimants allows 
compensation to be made as coats are taoarpi, efimfaahng 
the burden ofhrgafamp-aum payouts. Abo, O’Connell’s 
plan emphasises two fimdxBcmab that tha Academy report 
identified; maadamry recognition of cnDxaml benefits and 
controlling nnnaronnnrir damage coxa. In feet, tha O’- 
uHtOCU [Nan tNWWNgWWIMWIItnnBHMIWIIfltM*. 
ages altogether unicx tha eax goes to coast.

However, Hurley noma, the pcriodk payment pba the­
oretically would have to remain in Cnee for decades. WH 
chimants be out in the cold after ike dbsfaaficy pokey Mm- 
its art reached, or wfll the inauter bee urdiatiBMd exposure? 
Another concern: like no-fiwtit, the cariy-ofifcr pbn could 
give inccmtva for unmerited rhama Tnxaren may pay a 
doubtful data rather than incur trptnnvt E*g-*wi costs

The Revolution In 
Reinsurance Administration.
If begins not with a BA N G -, but with a C LIC K

• 1-CtU it tit cuaemuad life winanna  admnXrtoon 
fci hw*e for WMm dm (was you tie power id practaa 
waanad haiwa aa wad at tadwdwWam ceded laawmnra
* TrantiaSa and import traneactbna 'font any ayxem

• Extract any data to a& jr systeme
• Produce ad hoc reports

• mm.wiMuay %narajtv rttenoon

STAK abo provides BM  asptbO itm  
and Year 2000  congsfianco.

To find out more 
about CPS-STAJt, 
a l  2 0 3 3 2 4 3 2 0 3

Software 

Administer 
Reinsurance

and risk a lajgt judgment award. In addition to increased 
costs, Husky worries about a banc question: "Is h the right 
menage to send to individuals who think doer on and in­
surers bra deep pockets? The system may have practical ad­
vantages, but in terms of equity, it is hardly fine.”

No mancr which remedy is tried, no action will slash pre­
mium costs jmmrdiitcly, Huricy cautions. "Tying tort re­
form to premium reductions, as has been done in some 
states, is unrealistic,” he says. “There is link evidence that 
the cost savings can be translated directly into lower costs 
for health care providers. More likely, reform will slow the 
rate of premium cox increases."

The course of reform will be determined by c leered of* 
ficiab « the state and fedenl leveb. The debate will be loag, 
no mater/ rhieh option—if any—* approved. In the mean­
time, tint cox of inaction continues »  be puacd on to the 
pubik in the form of increased medical fees and reduced

By wadting together In recent ycxs, instfcrs and health­
care provid^a have begun to bring medial spending un­
der cooaiot. Effective mcdkai iraipracrice .eforrn is one wav 
to keep the mometttom going. □
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M e d i c a l  M a l p r a c t i c e  T o r t  R e f o r m :  

L e s s o n s  f r o m  t h e  S t a t e s
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F i n d i n g s

Any federal medial malpractice tort reform effort 
should be based on a pad tagt of meaams that have 
exhibited tome success in s n h t i t i r i g  medical mal­
practice com. The moat effective dements of such a 
package are a cap on noneconomic damages and an

lhiAmmkmAta* î/Aam*m*1*pHOIgpaqr0ga*tfm

io an a  tana mlagikmm 
m nOm iYfiem atom *  i n a h e u  | n .  a w w  

jama/*** r t t  m  — m i f c q  t c t t s s u t m n u  
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offset far coQataral payment! from other sources. 
These reform* would timix the financial exposure of 
heahh-care provides* to lewauha ad would ensure 
that damage could not be collected through multi* 
pie suits. While then: an ngnificant limitations on 
data used to study s{*dfic tort reforms, persuasive 
results an be obscrtvd by looking at medial mal* 
practice coats in cotain stxta onr time and relating 
that experience to the timing of particular tort 
reform mcssurw.

In the following comparison of coat lewis in three 
r a w  that have enacted tort reform measures, paid 
loaan of foe individual itrtn u  a parentage of the 
US. total are used aa for m e w a e  of coeo. The per­
centage of p fa y v iU a a s  i n  e a c h  state a  a total of U .S .  

phyatdbas is used as a i— sbit b c n d i m a i k .  The
degree to which the percenama of paid foam differs
from foe pera nt f s  of pfcyk i n  sim um  the 
efiectpwoee of foe rtfoeoe. All dac being equal the 
refetm coat p tfoest^; J* paid medical malpractice 
d a m a  s h o o k !  r e m a i n  c o n s t a n t  over time. A n y  

obeeeved chop a  la a sum’s rdedve cow level* peo*
irtifTriwiiMaf tort wfcrm.

Tbe fosse states studied am CxHfonrie. New York, 
aadOhta.



SJoca th* Mcdkil lajmy Coropmsaden 
Rrfcnn Ac (MICJIAJ pedafi of reforms we* cmcrcd 
in 1975, medial malpractice costs birr fallen jubam- 
t»Qy as » pcrcaMft of tin UJSL tool.

* New York. Individual reform measures were 
adopted in 1975,1911,19*5, and 1996. No obserr* 
able improvoLeat in the one's relative costs has 
resulted. The New York reform* did not indude a 
cap oc damape*.

* Ohio. Reforms enacted in 1975 induded a cap on 
damt f .  The op tm overturned in 1995, aftw which 
cpio rose dramatically tori hare renamed high.

C a l f f o m i *

The Califonxia loss data (Exhibit 1) iltussme that 
whOe the state's proportion of the U S. physician 
population bts remained relatively stable, its per*

b t i W t l
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sot* enecxzncnt of the MICRA package of tort 
reforms. Before MICXAb adoption in 1575, 
California’* percentage of loa payments was dfnlfi- 
caady higher than its propordoo of pbysfchns. By 
1511, Caflforma'i loa payments had dropped tod 
wore about even wfch In percentsft o f pbysfdua. 
5ma t̂ pt date, California hns continued to benefit 
from M O A : Coats eosdaoc to drop a  a percentage 
of the US. total, c m  u  the percentafe of physicians 
remains stable. Although other fit non after these 
data, tha relationship o f decreaacd relative costs to
the timing of refonn provides strong evidence for the 
effectives*** of the MICJtApectafe.

Many opponents of tort refonn argue that io sn r- 

met premiums do not drop after medical malprac­
tice reform. Indred, costs and premiums normally 
rise with inflation, and ton refonn may only alow the 
increases. However, the California data show that 
premiums declined aa lo sea declined. Exhibit 2 
comperes the paid Joss data from Exhibit 1 with 
California premiums tea percentage of the total US.

medical malpractice premiums. Although year-to- 
year fa d — h i  do occur; pmniuma bare fallen to 
proportkai to the doritne la losses. Competition 
tends to keep companies at as appropriate profit 
mania, and any extra profit art normally shun- 
lived.

N e w  Y o r k

The New York loss experience is shown in Exhibit 3. 
It shows that the individual tori reform measures 
implemented in New fork did not improve New 
York’s expaieace relative to that of other sutcs. New 
York's loas payment percentage docs not show cay 
observable pattern of dedme or improvement over 
the 1 5 - y e a r  period, despite the various tort reform 
mcaeuiea adopted. The New folk reforms did aot 
indude a cap on damafss and were enacted in piece­
meal fashion. Therefore, this result supports the 
merits of a cap on damages and the concept of a 
pecfcsfc of reforms.

M M )
Mdpiettto ianysyeM ia BiTWiai a femtays sf Bn AS. fotai, 1175-M



Ohio 7 F

The final m m ole it Ohio, wfch data pw r m d in 
Exhibit 4. The data show j padnal 6ec0ag m  coeo 
fofloviaf tort refonn in 1971 Tho Ohfo cap on' 
damages caste under court chaOeafe in 19C, rente-

iof in dtrp iacrtt— that reached i  peak in 1913 
when tho cap was finally overturned. Since 1915, 
com in Otto hove r a in e d  bifh, whh no signs of 
ifoqamfnt Again, the data appear to support a tort 
reform package net tho ^arific benefit o f a cap on

U M 4
Mdponk* Urn Ftjewatt It OKs m a h n m u f  «f tin Oi. Tewl WJ-H

n

t H

3%

T*

C o n c l u s i o n s

California's experience indicues that property imple­
mented medical maipnetiee t o r t  reform a n  reduce 
the cost of medical malpnctiar i n s u r a n c e .  After 
reviewing several states’ a p t r i M M  'with m e d i c a l  

malpractice tort reform a n d  ***"»■""£ s t o £ a  on 
t h e  issue, the Academy w o r k  p o o p  tus c o o d u d e d  

t h e f c t i w m y :
•

* • package of reforms it mote Ekefy than individual 
r c f o rm a  t o  achieve savings in malpractice loaaei and
insurance presawnH,and

*

• key a m o n g  the n i o c a a  in the p a c k a g e  file a  c a p o n  

n o n e a . n o m i c  a w a r d s  a n d  a  l a a n r t a t o c y  c o l l a t e r a l - ’ 

source offset rule.

For reform to be dSrcthra in ndudag costa, the cap 
on pooecooonuc awards should be cstabfthed on a

per-medial* injury baas at a level low enough to 
have an impact (t f*  S25(MW0). In addiuosv a 
mandatory coOasersl-source o&et rule is needed to 
ensme that doable and tnpia daaufas cannot be col- 
i«mti through Binhiplt m b , Under ̂  rale, —rh 
act wooki hove to confid e  damagrs already paid 
Su b  ocher sources.

Although them reforms have been successful in 
reducing the com of m edal malpractice insurance, 
elected oAdak and rcgokan mart sail consider 
the effects of medial aadprtctka rtform on phpn* 
d m , consumers, health plana, and othar inm asted 
parties. When cocndermg medkal malpractice 
refoon, stata and federal ofldata should weigh the 
impact on sockry as a whole and strive for a bal­
anced, rompwlniuln solution.

i*ra TW* t»77 wrv tart •
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R e p r e s e n t a t i v e  Mark H a n le y , C o -C h a irm a n  
R e p r e s e n t a t i v e  Gene T h e r r i a u l t ,  C o -C h a ir m a n  
A la s k a  S t a t e  L e g i s l a t u r e  
J u n e a u , A la s k a  99801-1182

R e : SSHB 58

D ear R e p r e s e n t a t i v e s  H a n le y  i  T h e r r i a u l t :

As C h a irm a n  o f  th e  L e g i s l a t i v e  C o m m itte e  o f  the A s s o c ia t e d  
G e n e r a l  C o n t r a c t o r s .  I  a p p r e c i a t e  th e  o p p o r t u n i t y  to 
p r e s e n t  o u r  v ie w s  on t h i s  v e r y  im p o r t a n t  p i e c e  o f  
l e g i s l a t i o n .  I  r e a l i z e  t h a t  t h i s  i s  a co m p le x  b i l l  and 
t h e r e f o r e  I  w ould l i k e  to  a d d r e s s  two i s s u e s  t h a t  a r e  o f  
param ount im p o r t a n c e  to  th e  c o n s t r u c t i o n  i n d u s t r y .

B e f o r e  a d d r e s s i n g  th e s e  i s s u e s ,  I  w o u ld  l i k e  to  p r e s e n t  an
o v e r a l l  o b s e r v a t i o n  a s  to  th e  p ro b le m s  w i t h  th e C i v i l
J u s t i c e  S y s t e m  i n  th e  S t a t e .  F i r s t  o f  a l l ,  the C i v i l
J u s t i c e  S y ste m  i s  a v e r y  i n e f f i c i e n t  s y s t e m  f o r  d e a l i n g  w ith
im p o r t a n t  l e g a l  i s s u e s .  As an i l l u s t r a t i o n  o f  the 
i n e f f i c i e n c y  o f  th e  s y s t e m , Towers P e r r i n  Company a n a ly z e d  
th e  d i s t r i b u t i o n  o f  funds to  the u l t i m a t e  r e c i p i e n t  T h e i r  
s t u d y  found t h a t  S o c i a l  S e c u r i t y  r e t u r n e d  99% o f  the funds 
r e c e i v e d  to  th e  b e n e f i c i a r i e s ,  h e a l t h  i n s u r a n c e  r e t u r n e d  
85%, w o r k e r s  co m p e n s a tio n  r e t u r n e d  70%, b u t  the C i v i l  
J u s t i c e  s y s t e m  r e t u r n e d  o n l y  50%. A c o p y  o f  t h i s  summary i s  
a t t a c h e d  to  t h i s  l e t t e r .  I n  a d d i t i o n ,  t h e  f i n d i n g s  o f  the 
G o v e r n o r 's  T a s k  F o r c e  n eed s to  be e x a m in e d . The s t r u c t u r e  
o f  the co m m itte e  was w eighed h e a v i l y  i n  f a v o r  o f  the l e g a l  
p r o f e s s i o n  and c o n t a in e d  no members o f  t h e  S t a t e  Chamber o f  
Commerce, th e  NI-'IB, th e  c o n s t r u c t i o n  i n d u s t r y ,  the t r a v e l  
i n d u s t r y ,  th e  t r u c k i n g  i n d u s t r y ,  th e  m in in g  i n d u s t r y ,  the 
l i q u o r  and fo o d  i n d u s t r y ,  the h o s p i t a l  a s s o c i a t i o n ,  the 
i n s u r a n c e  i n d u s t r y  and th e  many o t h e r  o r g a n i z a t i o n s  t h a t  
have b een  f i g h t i n g  f o r  r e f o r m  f o r  many y e a r s .  The r e s u l t s  o f  
th e  T a s k  F o r c e  w ere e a s i l y  p r e d i c a b l e  an d  d i d  n o t d e a l  w ith  
t h e  many c o n c e r n s  o f  th e  v a r i o u s  o r g a n i z a t i o n s .  The 
f i n d i n g s  w ere a t  b e s t  in c o m p le t e  and a t  w o r s t  a sham 
p e r p e t r a t e d  a g a i n s t  th e  many o r g a n i z a t i o n s  t h a t  have worked 
so  h a r d  to  d e a l  w it h  th e in a d e q u a c ie s  o f  th e  c u r r e n t  s y ste m . 
W h ile  i t  may be i n a p p r o p r i a t e  to  p re su m e  t h a t  th e  T a s k  F o rc e  
members t h a t  w ere a t t o r n e y s  a r e  b i a s e d  a g a i n s t  s i g n i f i c a n t  
t o r t  r e f o r m ,  I  have in c lu d e d  a c o p y  o f  a r e c e n t  W a ll  S t r e e t  
J o u r n a l  e d i t o r i a l  t h a t  d e a l t  w it h  th e  a n t i - b u s i n e s s  a t t i t u d e

U N I T  C O M P A N Y  •  8 1 0 1  O L D  S E W A R D  H W Y .  •  A N C H O R A G E .  A L A S K A  9 9 5 1 8  
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b i a s  o f  the A m e ric a n  B a r  A s s o c i a t i o n .  I t  i s  i m p o s s i b l e  to  
d e te rm in e  th e d e g r e e  to w h ich  the a t t i t u d e  o f  the ABA 
r e f l e c t s  th e  o p i n i o n s  o f  the members o f  th e  T a s k  F o r c e ,  b u t  
th e  p o t e n t i a l  i s s u e  o f  v e s t e d ,  s e l f - s e r v i n g  i n t e r e s t  s h o u ld  
n o t  be ig n o r e d .

I n  term s o f  th e  c o n c e r n s  o f  AGC, th e  f i r s t  d e a ls  w it h  
S e c t i o n  8, the S t a t u e  o f  R ep o se . I n  1992, S c h i n n e r e r  
Management S e r v i c e s  I n c .  re v ie w e d  f o u r  s t u d i e s  w hich 
m easu red when c l a i m s  w ere b ro u g h t on c o n s t r u c t i o n  p r o j e c t s .  
The s t u d i e s  i n d i c a t e d  t h a t  a v a s t  m a j o r i t y  o f  c l a i m s  a r e  
f i l e d  w i t h i n  s i x  y e a r s  o f  s u b s t a n t i a l  c o m p le t io n  o f  a 
c o n s t r u c t i o n  p r o j e c t .  ( C o p ie s  a t t a c h e d )  C la im s  f i l e d  more 
than s i x  y e a r s  a f t e r  s u b s t a n t i a l  c o m p le t io n  a lm o s t  a lw a y s  
i n v o l v e  u s e r s  o f  th e  p r o j e c t .  I n  v ie w  o f  the c o m p l e x i t y  o f  
th e  c o n s t r u c t i o n  p r o c e s s ,  i t  i s  u n r e a l i s t i c  to e x p e c t  
p a r t i e s  i n v o l v e d  i n  the d e s ig n  and c o n s t r u c t i o n  o f  any 
p r o j e c t  to d e fe n d  s t a l e  c l a i m s  b ro u g h t many y e a r s  a f t e r  
t h e i r  in v o lv e m e n t  w it h  th e  p r o j e c t  h as en d ed . T h i s  s e c t i o n  
o f  the b i l l  does n o t  im pose an u n f a i r  b u rd e n  to an i n j u r e d  
p a r t y  b e c a u s e  i t  a l lo w s  them to  s e e k  r e d r e s s  from  th e owner 
o r  o c c u p i e r  o f  th e  p r o j e c t ,  the p a r t y  m o st l i k e l y  to  be 
r e s p o n s i b l e  f o r  th e  i n j u r y  and the one i n  the b e s t  p o s i t i o n  
to  have p r e v e n t e d  i t .  The p ro p o s e d  S e c t i o n  p r o v id e s  
p r o t e c t i o n  to  some i n j u r e d  p a r t i e s  b y t o l l i n g  the t im e  
p e r i o d  i f  th e  c a u s e  o f  a c t i o n  was the r e s u l t  o f  an 
i n t e n t i o n a l  o r  f r a u d u l e n t  a c t i o n  w h ich  c o n t r i b u t e d  to  th e  
c a u s e  o f  a c t i o n .

I n  the M a t t e r  o f  F r e d e r i c k  W. T r ie m , th e  A la s k a  Supreme 
C o u r t  h e ld  t h a t

"A f i v e - y e a r  s t a t u t e  o f  l i m i t a t i o n s  g o v e rn s  the f i l i n g  
o f  a t t o r n e y  g r i e v a n c e s .  T h i s  r e f l e c t s  a judgm ent t h a t  
f '!ve y e a r s  i s  the o u t e r  l i m i t  o f  t im e  i n  w hich 
r e s p o n d in g  a t t o r n e y s  a r e  a b le  to f a i r l y  d e fe n d  
th e m s e lv e s  a g a i n s t  c h a r g e s ,  g iv e n  th e  l o s s  o f  memory, 
e v i d e n c e ,  and w i t n e s s e s  t . .a t  o c c u r s  o v e r  t i m e . "

I  b e l i e v e  t h a t  t h e  c o n s t r u c t i o n  i n d u s t r y  f a c e s  the same 
p ro b le m s  a s  th e  l e g a l  p r o f e s s i o n  i n  d e f e n d in g  i t s e l f  from  
s u i t s .  W hy.then s h o u ld  th e  c o n s t r u c t i o n  p e r i o d  have a 
lo n g e r  p e r i o d  o f  t im e  b e f o r e  th e y  a r e  f r e e  f r o m - l i t i g a t i o n .

A c c o r d in g  to  a r e p o r t  o f  L e g i s l a t i v e  R e s e a r c h ,  the 8 y e a r  
p e r i o d  w ould be e x c e e d  b y  o n ly  4 s t a t e s .  I n  f a c t ,  S t a t u t e s  
o f  Repose o f  3 , 4 o r  5 y e a r s  a r e  f a i r l y  common i n  o t h e r  
s t a t e s  and th e  p ro p o s e d  t im e  fram e o f  8 y e a r s  would seem to  
be more th an  a d e q u a te  to  p r o v id e  th e  d e t e c t i o n  o f  any 
c o n s t r u c t i o n  and d e s ig n  d e f e c t s  and a l l o w  th e  p r o p e r t y  owner 
to  ta k e  a c t i o n  t o  remedy them.

The se co n d  a r e a  o f  c o n c e r n  i s  S e c t i o n  10, P u n i t i v e  Damages. 
I n  A la s k a ,  more than 95% o f  the b u s i n e s s e s  a r e  c l a s s i f i e d  a s  
s m a l l ,  "mom and pop" f i r m s  o r  co m p an ie s t h a t  em ploy few er



chan 20 e m p lo y e e s .  To Chem th e  i s s u e  o f  p u n i t i v e  damages i s  
v e r y  s e r i o u s  b e c a u s e  p u n i t i v e  damages a r e  not c o v e r e d  b y 
i n s u r a n c e . The C o u r t  S y ste m  has i s s u e d  s t a t i s t i c s  t h a t  
i n d i c a t e  t h a t  th e  award o f  p u n i t i v e  damages i s  r a r e  i n  
A la s k a  and t h e r e f o r e  n o t  r e a l l y  a s e r i o u s  p ro b le m . What i s  
o v e r lo o k e d  i s  th e  f a c t  t h a t  th e se  s t a t i s t i c s  do n o t r e p o r t  
on the s u i t s  t h a t  a r e  s e t t l e d  p r i o r  to g o in g  to C o u r t .  
P u n i t i v e  damages a r e  r e q u e s t e d  in  a lm o s t  30 p e r c e n t  o f  th e  
c i v i l  c a s e s  and seem to  be u s e d  as a means o f  " e x t o r t i o n "  to  
d r i v e  the d e fe n d a n t  to  s e t t l e  p r i o r  to  t r i a l .  D e fe n d a n ts  
r e a l i z e  t h a t  t h e i r  in s u r a n c e  company w i l l  d e fe n d  t h e i r  a c t s  
f o r  th e  o r i g i n a l  c l a i m  b u t  e x c lu d e  the d e f e n s e  o r  payment o f  
any p u n i t i v e  damage a w a rd s . Companies a r e  t h e r e f o r e  f o r c e d  
to  ch o o se  b etw een the b e l i e f  o f  t h e i r  in n o c e n c e  o r  s e t t l i n g  
to a v o i d  th e  c r i p p l i n g  c o s t s  o f  d e fe n d in g  th e p u n i t i v e  
damages s u i t  s h o u ld  th e  c a s e  g e t  t h a t  f a r .  F o r  the s m a l l  
b u s i n e s s  t h i s  i s  a H o b s o n 's  c h o i c e .  Do yo u  i n s t r u c t  y o u r  
in s u r a n c e  company to  s e t t l e  even though yo u  b e l i e v e  t h a t  you 
a r e  in n o c e n t  o r  do you r i s k  y o u r b u s i n e s s  and s a v in g s  
d e f e n d in g  y o u r s e l f  s h o u ld  a t r i a l  f o r  p u n i t i v e  damages be 
n e c e s s a r y .  Many ca n n o t a f f o r d  the l u x u r y  o f  th e  gamble and 
a v o id  th e  r i s k  o f  l o s i n g  e v e r y t h in g  th e y  worked f o r  t h e i r  
e n t i r e  l i f e .  S u ch  a s y s t e m  i s  u n f a i r  and we s h o u ld  n o t 
t o l e r a t e  a s y s t e m  t h a t  re w a rd s  the u n s c r u p u lo u s  b e h a v io r  o f  
s u c h  p l a i n t i f f s  a t t o r n e y s ' .

W h ile  th e  b i l l  i s  co m p le x , i t  d e a l s  w it h  many i s s u e s  t h a t  
a r e  o f  im p o r t a n t  to  many s e c t o r s  o f  A l a s k a ' s  economy. The 
re co m m en d atio n s o f  th e  G o v e r n o r 's  t a s k  f o r c e  were a l s o  
c o n s i d e r e d  and many w ere .in c lu d e d  s i n c e  t h e y  d e a l t  w it h  many 
i s s u e s  t h a t  had n o t  b een a d d r e s s e d  p r e v i o u s l y .  I  e n co u ra g e  
y o u r  s u p p o r t  o f  t h i s  b i l l  and hope t h a t  you ca n  move the
b i l l  r a p i d l y  th ro u g h  y o u r  co m m itte e  so t h a t  we can g e t  i t
o u t o f  th e  House and o v e r  to  th e  S e n a t e .

I f  I  ca n  p r o v i d e  any a d d i t i o n a l  i n s i g h t  i n t o  t h i s  b i l l
p l e a s e  do n o t  h e s i t a t e  c o n t a c t i n g  me.

S i n c e r e l y , . -
n

R i c h a r d  C a t t a n a c h
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D o e s  N o t  E f f e c t i v e l y  S e r v e  V i c t i m s 1  

N e e d s

■  I f  t h e  t o r t  s y s t e m  i s  j u d g e d  a s  a  m e t h o d  o f  c o m p e n s a t i n g  a c c i d e n t  v i c t i m s  f o r  

t i v i r  ' o s s e s ,  i t  i s  b o t h  i n e f f i c i e n t  a n d  u n f a i r .  I n e f f i c i e n t ,  b e c a u s e  o n l y  h a l f  -  o r  l e s s  

-  o i  \\ie c o s t  g o e s  t o w a r d  a n y  f o r m  o f  c o m p e n s a t i o n  f o e  v i c t i m s .  U n f a i r ,  b e c a u s e  

m a n y  v i c t i m s  r e c e i v e  n o  c o m p e n s a t i o n  a t  a i l .

Source*. The TiUioghut Report. T o w e r s  Peraa C o m p a n y
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R EVIEW  &  OUTLOOK •
A B A  v.

The American B a r Association has 
ra tten  a lot o f heat, and deserved ly  so. 
fo r its loony fo rays  into non-legal mat­
ters. W hat's the a b a  dome supporting 
abortion  righ ts. (indorsing a ffirm a tive  
action and now catling fo r a death 
pena lty  m ora to rium ? Congressman 
C hris Cox w rote a trenchant a rtic le  fo r 
the W eekly Standard recently expos­
ing in detail now the ABA s libe ra l 
agenda skews its eva luations o f ju d i­
c ia l nom inees. But anot ner area 
where tne na tion ’s l;trge»> o rg an isa ­
tion o f law yers has gone o ff the tracks 
hasn 't gotten n ea rly  en o jg h  atten­
tio n—the ABA is active ly prom oting 
an anti-business agenda.

At tha same meeting e a r lie r  this 
m onth where the ABA adopted the 
anti-death pena lty  p lonk , its Houae of 
De legates a lso endorsed a reso lu tion 
on c lass actions. The reso lu tion  favo rs  
m aking  It eas ie r to ce rtify  d o s s  ac­
tions fo r  settlem ent purposes, and op­
poses a  p roposa l to re in  In “ coupon ' 
settlem ents un less the “ litigation 's 
p robab le deterrence va lue" is taken 
intc account. In  other words the a b a  
thinks the public is being well-served 
by se ttlem en ts—such as (hose in tne 
noto rious Ford Bronco U and a ir lin e  
p rice -fix ing  cases—where the p la in ­
tiffs ' law yers reap  m illions while their 
ostensib le c lien ts collect coupe is 
worth a lm ost noth ing .

Nobody shou ld be su rp rised , since 
the a b a  has a long  record o f opposing 
an y  e ffo rt to im prove the ton  system . 
According to a  sum m ary  compiled by 
the F ed e ra lis t Society , the ABA op­
poses a  lo se r pays ru le : upposas any 
lim its  on puin and su ffe ring  aw ards: 
opposes a ‘’ ce iling " on medical m a l­
p ractice dam ages: and opposes p rod ­
uct lia b ility  re fo rm  ,'n effect, then , the 
ASA  wants to I t .  J a in t lf fs '  law yers 
continue ex to rting  b illions from  Am er­
ican companies.

Aa i f  to add insu lt to (p e rsona l) in­
ju r y . the ABA has a lso  gone on record  
fa v o rin g  a long lis t o f government 
m andates on business: un iversa l 
hea lth  ca re , protection from  d isc rim i­
nation fo r HTV patients, the Fam ily  
and M edica l Leave Act and the like. 
The group has even ca lled fo r the cre­
ation  o f "a  fede ra l agency to advocate 
the views o f consum ers ," a  long ­
stand ing  Naderiie  pipe d ream . U 
there  any  pro-buslnes* idea that finds 
fa v o r w ith  the poon-baha o f tha AHA? 
Oh yea. there is one: The ABA sup­
ported N ana .

Tho ABA reso lu tions a ren 't Just 
empty words. Tha ABA has a  corps o f 
paid lobbyists o h o  a r t  au thorised to 
support the stances taken by its House 
o f D e legates. And these lobbyists teem 
active in opposing Republican e ffo rts

Business
to pasa civil ju stice re fo rm  us pa rt o f 
the -C ontract with America. “  w no can 
forget the AUA president describ ing 
the new COP Congressiona l m a jo rity  
in 1995 as ''reptilian b as ta rd s .'*

Some will no doubt say : Well wh.U 
do you expect from  a bunch o! 
law yers? They want to preserve the ir 
honey pot. so ihey don't want to 
change the tort system . A rea lis tic , if 
cyn ica l, assessm ent. But the ABA it ­
se lf c laim s that it's not m e re ly  a spe­
cial p leader fo r luw yurs; a fte r a ll . it 
somehow finds the m ora l au tn on ty  to 
instruct the rest o f America on how lo 
run roreign und social policy. The 
group even has a quasi-govem m enta l 
function : It ce rtifies law yers  and law 
schools, and regu la tes th e ir conduct. 
The ABA a lso  fo rm a lly  advise* the 
President und Senate on ju d ic ia l nom­
inations. By backing the p la in tiffs ' 
bur. the ABA is not on ly  casting douet 
un its ab ility  to c a rry  out these func­
tions fa ir ly  and im p a rt ia lly , but It's 
a lso sticking it tu a U rg e  portion or its 
m em bership : law yers who work fo r 
businesses.

A bunch o f Fortune faM) geiierui 
counsels were su ffic ien tly  a la rm ed 
aboui the A&A's d rift that they con­
vened a summit meeting last y e a r 
with (he organ ization 's leade rs . The 
powwow didn't accomplish much. The 
ABA. fo r instance, s i 111 re fuses to 
adopt a proposal lim iting  contingency 
fees endorsed by heavyweights ran g ­
ing from  R obert Bork tc R obe rt P ito f- 
sky. This group wants the ABA. which 
a lready  bars "un reusonab la " fees , to 
stipulate that It’ s unathical fo r a 
law yer to take one-th ird at a p la in t iff ’ s 
award if the case was so sim p le  that he 
didn't have to do much work o r  take 
much n sk . No dice. Apparently  the 
ABA is more in terested in opposing 
nuc lear weapons than contingency 
fees, whtcn happen to be the engine 
driv ing much o f tne lia b ility  explosion 
or recent decodes.

But then the ABA doesn't believe 
there is a liab ility  exp losion . Nut lung 
ugo. the group put out a lengthy pam ­
phlet o f "Facts About the C iv il Justice 
bystem ." which c la im s there  hasn't 
been un increase m persona l In ju ry  
suits. As evidence, the pamphlet 
points out that curt litiga tion  has 
sligh tly  dec-reused since 11)90. The 
brochure doesn't bother lo  m ention 
another fact: to rt filing s have in ­
creased d ram a tica lly  since IBM.

Such selective use o f evidence re ­
vea ls the ABA's deep and  abiding bias 
In fa v o r  o f runaw ay litiga tion . G iven 
mat s lan t, it's ba rd  fo r us to see why 
anybody should lake  se riou s ly  the 
ABA's opin ions o<i judges o r any o th e r 
subject.



i mi'u ul Mu*ino*

HOUSE OF REPRESENTATIVES
State < apiioi 

Juneau, u u x ii| . |  p

Statute of Repose/Limitations by State, 1993

State Years .Within Date o f  Discovery  

(Statute of Limitations)
Maximum * Yearx 
(Statute of Repose)

A la b am a 6 m o n th s 4 y e a rs
A laska 2 y e a r s -

A rk a n sa s « -

A rizona 2 y e a r s -

C alifo rn ia 1 y e a r 3  y e a rs
C o lo ra d o 2 y e a r s 3  y e a rs
C o n n e c tic u t 2  y e a r s 3  y e a rs
D e la w a re 3  y e a r s •

F lorida 2 y e a r s 4  y e a r s
G e o rg ia m 5 y e a r s
H aw aii 2  y e a r s 6  y e a r s
Id ah o - m

In d ia n a 2  y e a r s 6  y e a r s
K a n s a s 2  y e a r s 4  y e a r s
K entucky 1 y e a r 5 y e a r s
L o u is ia n a 1 y e a r 3  y e a rs
M a s s a c h u s e t ts • 7  y e a r s
M aine - 3  y e a r s
M ary lan d 3 y e a r s -

M ich igan 6  m o n th s 6  y e a rs
M in n e so ta • •

M ississ ip p i 2  y e a r s •

M issouri 2  y a a r s 10 y e a r s
M o n ta n a 3  y e a r s 5 y e a r s
N e b ra s k a ' 1 y e a r 10 y e a rs
N e v a d a 2  y e a r s
N ew  H a m p a h ire 3  y e a r s
N ew  J e r s e y 2  y e a r s
N ew  M ex ico •

N ew  Y ork m

N orth C a ro lin a m 4  y e a r s
N orth D a k o ta 2  y e a r s 6  y e a r s
O hio 1 y e a r m

O k la h o m a 2  y e a r s 3  y e a r s
O re g o n 2 y e a r s 5  y e a r s



P e n n s y lv a n ia 2 y e a r s •
R h o d e  Is la n d 3 y e a r s -
S o u th  C a ro lin a 3 y e a r s 6 y e a rs
S o u th  D a k o ta - -
T e n n e s s e e 1 y e a r 3 y e a rs
T e x a s • •
U tah 2 y e a r s 4 y e a rs
V erm ont 2 y e a r s 7 y e a rs
V irginia m 10 y e a rs
W a sh in g to n 1 y e a r 8 y e a rs
W es t V irginia 2 y e a r s 10 y e a rs
W isc o n s in 1 y e a r 5 y e a rs
W yom ing 2 y e a r s -

The statutory time limit for bringing suit is measured from the time at which 
the plaintiff could have reasonably discovered the injury. Often States allow 
the time lim it to run from either the time of injury or the time of discovery, 
depending o n  the nature of the injury.

The m ucim um  period in which a claim can be brought, regardless of whether 
the limit is m easured from the date of injury or act or the date of discovery.
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S i i n n e r e r

VICTOR 0. SCHIN.N;5£J? 4 COMPANY INC.
SPECIAL CLAIM STUCr 

DISTRIBUTION CF CLAIMS IN RELATIONSHIP TO SUBSTANTIAL COMPLETION

Years 8rouoht Within * of Claims X of Claims Cum ulative Percentage

\
One 73* 45.9 45.9

Two 22 13.3 59.7

Three 13 8.2 67.9

four 13 8.2 76.1

Five 12 7.S 53.6

Six 9_ 5.7 89.3

Seven 5 3.1 92.4

tig h t  5 3.1 95.5

NTni " “ 0 0 " 9 5 .5

159 99.9 99.9

•Sassd on CNA'j reco rd s, roughly 32. SX of these claims Mere brought prior 
to th e  date of su b s tan tia l completion.

Study Is based upon a review o f 250 CNA files se t up between December 
1979 and October 1980.

The Oate of S ubstan tia l Completion was established from Information 
secured from CNA claim  records.

159 f i l e s  contained su ff ic ie n t documentation which could be used for 
the purpose of th is  study!

M arch 16, 1983
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Distribution Of Claims ■y Taar 4a C*mp*f*4 To Projoot Substantial CemptHtoo
Toot Claim Uo4o Humbor of Claim* Pfconta §o ol Cumvtetiso

ft Toor Claim* Uo4o Panootofo of
Substantial Comptotto*I Cadi Taar

Prior 6

OtiO 5
Two 4
T hree 4
Four 0
Five 0
Six 1

S e ve n 3
Eight 0

N ine 0

T en 0

E leven 0

T w elve 0

T hirteen 0

F o u rteen 1

25 % 25%
2 1 % 46%
17% 63%
17% 30%
0 80%
0 80%
4% 84%
1 2 % 96%
0 96%
0 96%
0 96%
0 96%
0 96%
0 96%
4% 1 0 0 %

T o ti / 2 4 to o %
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distribution of claims by year within which deceived after substantial completion

YEAR WITHIN NUMBER OF PERCENTAGE CUMULATIVE
WHICH C1AIM CLAIMS MADE OF CLAIMS PERCENTAGE
MADE AFTER WITHIN EACH MADE WITHIN OF CLAIMS BY
COMPLETION YEAR EACH YEAR year

1 106 3 3 .1 3 * 33 .13*
2 45 14.06* 47 .19*
3 41 12 .81* 60 .0 0 *
4 30 9 .3 8 * 69 .3 8 *
5 23 7 .1 9 * 7 6 .5 6 *
6 20 6 .2 5 * 6 2 .8 1 *
7 9 2 .8 1 * 8 5 .6 3 *
8 7 2 .1 9 * 8 7 .8 1 *
9 12 3 .7 5 * 9 1 .5 6 *
10 4 1.2S* 9 2 .8 1 *
11 9 2 .5 0 * 9 5 .3 1 *
1 2 2 0 .6 3 * 9 5 .9 4 *
13 7 2 .1 9 * 9 8 .1 3 *
14 1 0 .3 1 * 9 8 .4 4 *
15 0 0 .0 0 * 9 8 .4 4 *
16 0 0 .0 0 * 9 8 .4 4 *
17 2 0 .6 3 * 9 9 .0 6 *
18 2 0 .6 3 * 9 9 .6 9 *
19 0 9 .0 0 * 9 9 .6 9 *
20 0 0 .0 0 * 9 9 .6 9 *

21 ♦ 1 0 .3 1 *  • 100 .00*
TOTAL 320

T h i s  c h a r t  g i v a s  t h a  n u m b e r  a n d  p a r c a n t a g e  o f  c l a i m s  b y  y e a r  
w i t h i n  t ; h i c h  c l a i m s ' a r a  m ade a f c a r  s u b s t a n t i a l  c o m p l a t i o n .  F o r  
e x a m p l e ,  t h a  r o w  o f  d a t a  w i t h  t h a  f i r s t  c o l u m n  a n t r y  o f  1 0  
r a p r a s a n t s  a l l  c l a i m s  r e c e i v e d  a t  l a a s t  9 y e a r s  a f t a r  s u b s t a n t i a l  
c o m p l e t i o n  b u t  l a s s  t h a n  10 y a a r a .  T h u s ,  i f  a  1 0  y e a r  s t a t u t e  o f  
l i m i t a t i o n s  h a < T b a e n  i n  p l a c e ,  9 2 .8 1 %  o f  t h a  c l a i m s  w o u ld  h a v e  
b e a n  a l l o w e d  a n d  7 .1 9 %  w o u ld  h a v a  b e a n  o u t s i d e  t h a  t i m e  p e r i o d .
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YEAR WITHIN NUMBER OF CLAIH5 PERCCENT CUMULATIVE
WHICH CUIM RESULTING IN AN WITHIN GIYEN PERCENTAGE
MADE AFTER INDEMNITY YEAR Of TOTAL Q,! CLAIMS
COMPLETION PAYMENT Of SUCH CLAIMS

1 12 3 0 .7 7 * 30 .77*
2 S 12 .82* 43 .59*
3 9 2 3 .0 8 * 66 .67*
4 1 2 .5 6 * 69 .23*
5 1 2 .S 6* 71 .79*
6 3 7 .6 9 * 79 .49*
7 1 2 .5 6 * 8 2 .05*
8 4 10.26* 92 .31*
9 1 2 .5 6 * 54 .87*
10 0 0 .0 0 * 94 .87*
I t 2 5 .1 3 * 100.00*
12 0 0 .0 0 * 100.00*
13 0 0 .0 0 * 100.00*
14 0 0 .0 0 * 100.00*
t s 0 0 .0 0 * 100.00*
16 0 0 .0 0 * 100.00*
17 0 0 .0 9 * 100.00*
18 0 0 .0 0 * 100.00*
19 0 0 .0 0 * 100.00*
20 0 0 .0 0 * 100.00*

21 ♦ 0 0 .0 0 * 100.00*
TOTAL 39 100 .00*

T h i s  c h a r t  g i v e s  t h e  n u m b e r a n d  p e r c e n t a g e  o f  c l a i m s  r e s u l t i n g  i n  
a n  i n d e m n i t y  p a y m e n t  b y  t h e  i n s u r e r  f o r  t h e  y e a r  w i t h i n  w h ic h  t h e  
c l a i m  i s  m a d e  a f t e r  s u b s t a n t i a l  c o m p l e t i o n .  A l l  e x a m in e d  c l a i m s  
r e s u l t i n g  i n  i n d e m n i t y  p a y m e n t#  e x c e p t  f o r  2 ,  w e r e  r e c e i v e d  
w i t h i n  1 0  y e a r s  o f  s u b s t a n t i a l  c o m p l e t i o n .  F o r  e x a m p le #  t h e  ro w  
i n  w h i c h  t h e  l e f t  c o lu m n  h a s  a n  e n t r y  o f  10  p r o v i d e s  t h e  n u m b e r  
a n d  p e r c e n t a g e -  o f  c l a i m s  h a v in g  a n  i n d e m n i t y  p a y m e n t  t h a t  w e r e  
r e c e i v e d  a t  l e a s t  9 y e a r s  a f t e r  s u b s t a n t i a l  c o m p l e t i o n ,  b u t  l e s s  
t h a n  1 0  y e a r s .  I 'o r  y e a r  10# t h e r e  w e r e  0 c l a i m s  r e c e i v e d  t h a t  
r e s u l t e d  i n  a n  i n d e m n i t y  p a y m e n t .  F o r  c l a i m s  r e c e i v e d  w i t h i n  
y e a r  1 1 ,  2  r e s u l t e d  i n  a n  i n d e m n i t y  p a v m e n t ;  2 e q u a l s  5 . 1 3  
p e r c e n t  o f  t h e  t o t a l  n u m b er (3 9 ) o f  c l a i m s  e x a m in e d  t h a t  r e s u l t e d  
i n  a n  i n d e m n i t y  p a y m e n t .  S i n e e  n o  c l a i m s  r e c e i v e d  a f t e r  11  we a r a  
o f  s u b s t a n t i a l  c o m p l e t i o n  r e s u l t e d  i n  a n  i n d e m n i t y  p a y m e n t#  t h e  
c u m u l a t i v e  p e r c e n t a g e  a t  y e a r  11 i s  1 0 0 % i a l l  c l a i m s  r e s u l t i n g  
i n  a n  i n d e m n i t y  w e r e  f i l e d  b y  t h e  e n d  o f  t h e  1 1 t h  y e a r  o f  
s u b s t a n t i a l  c o m p l e t i o n .
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DISTRIBUTION Of CLAIMS BY TYPE Of CLAIMANT

YEAR WITHIN 
WHICH CLAIM 
MADE AFTER
COMPLETION

PERCENT OF C U IW  
FROM PARTIES 

INVOLVED IN DESIGN, 
CONSTRUCTION. ETC.

NUMBER FROM 
PARTIES 
NOT 90 

INVOLVED

1 65.71 * 34 .2 9 *
2 60.0018 4 0 .0 0 *
3 75 .61* 2 4 .3 9 *
4 73 .33* 2 6 .6 7 *
5 65 .2 2 * 3 4 .7 8 *
6 70 .0 0 * 30 .0 0 *
7 55 .5 6 * 4 4 .4 4 *
a 42 .8 6 * 5 7 .1 4 *
9 4 1 .6 7 * 5 8 .3 3 *
10 5 0 .0 0 * 5 0 .0 0 *
n 12 .50* 8 7 .5 0 *
1 2 0 .0 0 * 100 .00*
13 4 2 .8 6 * 5 7 .1 4 *
14 0 .0 0 * 100 .00*
15 0 .0 0 * 0 .0 0 *
16 0 .0 0 * 0 .0 0 *
17 0 .0 0 * 0 .0 0 *
18 0 .0 0 * 100 .00*
19 O.CO* 100 .00*
20 0 .0 0 * 0 .0 0 *

21 ♦ 0 .0 0 * 100 .00*
TOTAL 61 .76* 3 8 .2 4 *

T h i s  c h a r t  g i v e s  t h e  p e r c e n t a g e  o£  c l a i m s  b y  p a r t i s s  i n v o l v e d  i n  
d e s i g n  a n d  c o n s t r u c t i o n  o f  a  p r o j s c t  a n d  t h s  p e r c e n t a g e s  0 2  
p a r t i s s  n o t  i n v o l v e d ,  b y  y s a r  w i t h i n  w h i c h  t h s  c l a i m s  w a r s  m a d s  
a f t e r  s u b s t a n t i a l  c o m p l e t i o n .  F o r  e x a m p l e ,  t h e  ro e ' w i t h  t h e  
f i r s t  c o lu m n  e n t r y  o f  10  g i v e s  t h e  p e r c e n t a g e  o f  c l a i m s  r e c e i v e d  
a t  l e a s t  9  y e a r s  a f t e r  s u b s t a n t i a l  c o m p l e t i o n  b u t  l e s s  t h a n  1 0  
y e a r s  f o r  e a c h  t y p e  o f  c l a i m a n t .  F o r  y e a r  1 0 ,  f i f t y  p e r c e n t  
w e r e  f r o m  c l a i m a n t s  I n v o l v e d  i n  t h e  d e s i g n  a n d  c o n s t r u c t i o n  o f  
t h e  p r o j e c t  a n d  f i f t y  p e r c e n t  w e r e  n o t  s o  i n v o l v e d .

11
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T h e  H o n o r a b l e  G e n e  T h e r r i a u l t  
C o - C h a i r  o f  t h e  H o u s e  F i n a n c e  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l ,  MS 3100 
J u n e a u ,  A K  99801-1182

R e :  CS  f o r  S p o n s o r  S u b s t i t u t e  f o r  H o u s e  B i l l  N o .  5 8 (JUD )
F i l e  N o .  1795 .6377

D e a r  R e p r e s e n t a t i v e  T h e r r i a u l t :

I  am  w r i t i n g  t o  p r o v i d e  a y  s u p p o r t  f o r  C S  f o r  S p o n s o r  
S u b s t i t u t e  f o r  H o u s e  B i l l  F o .  5 8 ( J U D ) . T h e  s p e c i f i c  p r o v i s i o n s  
w h i c h  I  am a d d r e s s i n g  a r e  S e c t i o n s  40 a n d  41 r e l a t i n g  t o  
i n d e p e n d e n t  c o u n s e l .  A  s i g n i f i c a n t  p o r t i o n  o f  my p r a c t i c e  
e n t a i l s  p r o v i d i n g  l e g a l  a d v i c e  t o  i n s u r e r s  d o i n g  b u s i n e s s  i n  t h e  
S t a t e  o f  A l a s k a .  We a r e  v e r y  p l e a s e d  w i t h  t h e  B i l l  o f f e r e d  b y  
t h e  C o m m i t t e e  a n d  a p p r e c i a t e  R e p r e s e n t a t i v e  P o r t e r ' s  e f f o r t s  i n  
t h i s  r e g a r d .

S e c t i o n s  40 a n d  41 o f  t h i s  B i l l  a d d r e s s  s i g n i f i c a n t  p r o b l e m s  
w h i c h  r e m a i n  i n  t h e  w a k e  o f  t h e  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  C H I  
o f  A l a * k a ^ _ I n c .  v .  E m p lo y e r s  R e i n s u r a n c e  C o r p o r a t i o n ,  t h e  
d e c i s i o n  w h i c h  g e v e  a  d e f e n d a n t  t h e  r i g h t  t o  s e l e c t  i t s  o w n  
i n d e p e n d e n t  c o u n s e l  w h e n  a n  i n s u r a n c e  c o m p a n y  h a d  i s s u e d  a ' 
r e s e r v a t i o n  o f  r i g h t s  o n  c o v e r a g e .

T h e  s i t u a t i o n  a d d r e s s e d  b y  t h e s e  s e c t i o n s  a r i s e s  w h e n  a  
c l a i m  f o r  w h i c h  t h e r e  m e y  b e  i n s u r a n c e  c o v e r a g e  i s  j o i n e d  w i t h  
s e v e r a l  f o r  w h i c h  t h e r e  c l e a r l y  i s  n o t  i n s u r a n c e  c o v e r a g e .  T h e  
e x a m p l e  I  w i l l  u t i l i z e  i s  a  l a w s u i t  i n  w h i c h  a  p l a i n t i f f  h a s  s u e d  
a  d e f e n d a n t  i n  f i v e  s e p a r a t e  c o u n t s .  T h e  F i r s t  i s  f o r  i n j u r y ,  
w h i c h  i s  a l l e g e d  t o  b e  n e g l i g e n t .  T h e  s e c o n d  i s  f o r  i n j u r y  
a l l e g e d  t o  b e  e i t h e r  n e g l i g e n t  o r  i n t e n t i o n a l .  T h e  T h i r d  i s  f o r  
u n p a i d  w a g e s .  T h a  F o u r t h  i s  f o r  b r e a c h  o f  c o n t r a c t .  T h e  F i f t h  
i s  f o r  d i s c r i m i n a t i o n .  Z f  t h e  d e f e n d a n t  i s  a  t y p i c a l  b u s i n e s s  i t  
h a s  i n s u r a n c e  f o r  t h a  i n j u r y  c l a i m ,  b u t  t h a t  i n s u r a n c e  w i l l  n o t  
c o v e r  t h e  i n j u r y  c l a i m  i f  i t  w a s  i n t e n t i o n a l l y  c a u s e d .  Thu : f i r s t  
c o u n t  - i n j u r y  n e g l i g e n t l y  c a u s e d  - i s  d e a r l y  c o v e r e d .  H o w e v e r ,  
a n  i n s u r e r  w o u ld  t y p i c a l l y  i s s u e  a  “ r e s e r v a t i o n  o f  r i g h t s "  l e t t e r  
o n  t h e  S e c o n d  c o u n t  a d v i s i n g  t h e  d i f a n d a n t  t h a t  i t  w o u ld  b e

juMOwoniet
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T h e  H o n o r a b l e  G e n e  T h e r r i a u l t  
M a r c h  1 1 , 1997 
P a g e  2

r e s p o n s i b l e  f o r  d e f e n d i n g  a  n e g l i g e n t l y - c a u s e d  b o d i l y  i n j u r y  b u t  
w o u ld  r e s e r v e  i t s  r i g h t s  n o t  t o  p a y  f o r  a  ju d g m e n t  o n  t h i s  C o u n t  
x f  t h e  j u r y  f o u n d  i t  w a s  i n t e n t i o n a l l y  c a u s e d .  T h e  c l a im s  f o r  
u n p a i d  w a g e s ,  b r e a c h  o f  c o n t r a c t ,  a n d  d i s c r i m i n a t i o n  h a v e  n o  
i n s u r a n c e  c o v e r a g e .  I  h a v e  a t t a c h e d  a  c h a r t  d e m o n s t r a t i n g  t h i s  
s c e n a r i o .

B e c a u s e  t h e  i n s u r e r  h a s  i s s u e d  a  r e s e r v a t i o n  o f  r i g h t s  
l e t t e r  o n  t h e  S e c o n d  C o u n t ,  t h e  d e f e n d a n t  i s  e n t i t l e d  t o  s e l e c t  
i t s  o w n  c o u n s e l  a n d ,  u n d e r  c u r r e n t  p r a c t i c e  i n  A la s k a ,  t h a t  
l a w y e r  w o u ld  d e f e n d  C o u n t s  1-5 a n d  s u b m i t  h i s / h e r  e n t i r e  b i l l  f o r  
t h a t  d e f e n s e  t o  t h e  i n s u r a n c e  c o m p a n y .  B e c a u s e  t h e  i n s u r a n c e  
c o m p a n y  h a s  n o  c o n t r o l  o v e r  t h e  i n d e p e n d e n t  c o u n s e l  i t  h a s  b e e n  
t h s  e x p e r i e n c e  o f  m a n y  o f  m y c l i e n t s  t h a t  t h e s e  b i l l e  a r e  
e x t r a o r d i n a r i l y  h i g h .  I n  o n e  c a s e  w i t h  w h i c h  I  am p e r s o n a l l y  
f a m i l i a r  t h e  b i l l s  w a r e  $80 ,000  p e r  m o n t h  a n d  t o t a l e d  $ s o o , c o o  
w i t h  m o s t  o f  t h a t  t im e  d e v o t e d  t o  t h e  n o n - c u v e r e d  c l a i m s .
C o u n s e l  f o r  o t h e r  i n s u r e r s  h a v e  a d v i s e d  me t h a t  t h i s  e x p e r i e n c e  
i s  n o t  u n i g u s .  1 h a v e  k n o w le d g e  o f  a  s e c o n d  c a s s  w h i c h  i s  a lm o s t  
i d e n t i c a l  t o  t h e  e x a m p le  I  am  u s i n g  i n  w h i c h  t h e  f e e s  t o t a l l e d  i n  
e x c e s s  o f  $ 1 ,0 0 0 ,0 0 0 . “ I n d e p e n d e n t  c o u n s e l " u s e  t h e  c h e c k b o o k  o f  
t h e  i n s u r a n c e  c a r r i e r  t o  p r o v i d e  a  g o l d  p l a t e d  d e f e n s e  t o  c l a im s  
f o r  w h i c h  t h e r e  h a s  n e v e r  b e e n  i n s u r a n c e  coverage.

S e c t i o n  40 o f  t h i s  B i l l  p r o v i d e s  t h a t  t h e  i n s u r a n c e  c a r r i e r  
i n  t h i s  s i t u a t i o n  n e e d  o n l y  p a y  f o r  t h e  c o s t s  o f  d e f e n d i n g  t h e  
F i r s t  a n d  S e c o n d  C o u n t s .  B e c a u s e  t h e s e  a r e  t h e  o n l y  c o u n t s  f o r  
w h i c h  i n s u r a n c e  c o v e r a g e  n a s  e v e r  p u r c h a s e d ,  t h e  d e f e n d a n t  i s  
g e t t i n g  p r e c i s e l y  w h a t  i t  b a r g a i n e d  f o r  w h e n  i t  b o u g h t  i n s u r a n c e .  
T h i s  i s  a  r e s o l u t i o n  w h i c h  h a s  b 's e n  b r o u g h t  a b o u t  j u d i c i a l l y  i n  
C a l i f o r n i a ,  i n  H o r a c e  H a n n  I n s u r a n c e  C o .  v .  B a r b a r a  B . 846 P . 2d 
792 (1 9 9 3 ) . A la r- k a  h a s  m o d e le d  m u c h  o f  i t s  j u d i c i a l  a n d  
s t a t u t o r y  la w  i n  t U i e  a r e a  u p o n  C a l i f o r n i a  p r e c e d e n t .

I  h a v e  h a d  c o n v e r s a t i o n s  w i t h  M a r ia n n e  B u r k e ,  t h e  D i r e c t o r  
o f  t h e  D i v i s i o n  o f  I n s u r e r s ,  a n d  s h e  h a s  a d v i s e d  t h a t  i t  i s  t h s  
D i v i s i o n ' s  u n d e r s t a n d i n g  t h a t  i n s u r a n c e  c a r r i e r s  d i d  n o t  p a y  f o r  
t h e  d e f e n s e  o f  u n c o v e r e d  c l a im s  i n  t h i s  s i t u a t i o n .  W h i l e  w e  
a p p r e c i a t e  t h e  p o s i t i o n  o f  t h e  D i v i s i o n ,  t h r e a t s  o f  b a d  f a i t h  
l i t i g a t i o n  a g a i n s t  t h e  i n s u r e r s  m a k e  t h e  p r e t t i e s  i n  A la s k a  
d i f f e r e n t  t h a n  t h a t  u n d e r s t o o d  b y  t h s  D i v i s i o n .  M s . B u r k e  w a s  
a g h a s t  w h e n  Z c o n v e y e d  t o  h e r  t h e  m a g n i t u d e  o f  t h e  a t t o r n e y s  f e e s  
w h i c h  b e d  b e e n  i n c u r r e d  i n  t h e s e  c a s e s .  B e c a u s e  i t  i s  
M s .  B u r k s ' s  b e l i e f  t h a t  i n s u r e r s  d o  n o t  a t  p r a s e n t  p a y  f o r  t h e  
c o s t s  © f  d e f e n s e  f o r  t h e  u n c o v e r e d  c l a i m s ,  v e  a n t i c i p a t e  n o  
o b j e c t i o n  f mm t h e  D i v i s i o n  t o  t h e s e  p r o v i s i o n s .
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X w o u ld  n o t  e x p e c t  t h e  p l a i n t i f f ' s  b a r  t o  h a v e  d i f f i c u l t y  
w i t h  t h i e  p r o p o s a l .  W h e n  a  d e f e n d a n t  i s  r e p r e s e n t e d  b y  
i n d e p e n d e n t  c o u n s e l ,  t h a t  i n d e p e n d e n t  c o u n s e l  f r e q u e n t l y  t a k e e  a  
“ s c o r c h e d - e a r t h "  a p p r o a c h  t o  l i t i g a t i o n  b e c a u s e  o f  t h e  l a c k  o f  
r e a l  f i n a n c i a l  c o n s t r a i n t s  o n  t h e  d e f e n s e  a c t i v i t y .  I n  t h e  c a s e  
I  h a v e  u t i l i z e d  h e r e ,  o n e  w o u ld  e x p e c t  t h e  i n d e p e n d e n t  c o u n s e l  t o  
d e f e n d  C o u n t s  3-5 w i t h  e x t e n s i v e  d i s c o v e r y  a n d  n o t i o n  t a c t i c s  
t h a t  r u n  u p  t h e  c o s t s  o f  l i t i g a t i o n  f o r  t h e  p l a i n t i f f  w h o  m u s t  
r e s p o n d  t o  t h e s e  t a c t i c s .  B y  r e q u i r i n g  t h e  d e f e n d a n t  
i n d i v i d u a l l y  t o  s h o u l d e r  t h e  b u r d e n  o f  e x p e n s e  f o r  d e f e n d i n g  
C o u n t s  3-5 , t h e r e  i s  a  r e a l i s t i c  f i s c a l  c h e c k  o n  t h e  a c t i v i t i e s  
o f  i n d e p e n d e n t  c o u n s e l .

S e c t i o n  41 o f  t h i e  B i l l  p r o v i d e s  a  m e c h a n is m  b y  w h i c i .  t h e  
i n s u r a n c e  c a r r i e r  c a n  d e a l  d i r e c t l y  w i t h  t h e  p l a i n t i f f  i n  
s e t t l i n g  t h e s e  t y p e s  o f  c a s e s .  I n  t h e  e x a m p le  w e  h a v e  u t i l i z e d  
t h e  o n l y  c l a im s  g i v i n g  r i s e  t o  t h e  o b l i g a t i o n  f o r  d e f e n s e  a r e  
c o u n t s  1 a n d  2 . S e c t i o n  41 m a k e s  i t  c l e a r  t h a t  t h e  i n s u r e r  c a n  
d e a l  d i r e c t l y  w i t h  t h e  p l a i n t i f f  t o  s e t t l e  t h e  i n j u r y  c l a im s .
O n c e  t h o s e  c l a im s  a r e  s e t t l e d ,  a l l  t h a t  r e m a in  a r e  c l a im s  f o r  
w h i c h  t h e r e  i s  n o  c o v e r a g e  a n d  t h e  o b l i g a t i o n  t o  p r o v i d e  
i n d e p e n d e n t  c o u n e e l  i s  e l i m i n a t e d .  A t  p r e s e n t ,  t n e r e  i s  a  f » a r  
a m o n g  i n s u r a n c e  c a r r i e r s  t h a t  i f  t h e y  d e a i  d i r e c t l y  w i t h  t h u  
p l a i n t i f f ,  t h a t  t h e y  r u n  t h a  r i s k  o f  a  b a d  f a i t h  l a w s u i t  b y  t h e i r  
i n s u r e d .  O n c e  a g a i n  t h e  i n s u r a n c e  c a r r i e r  i s  p r o v i d i n g  a l l  t h a t  
i t  c o n t r a c t e d  t o  p r o v i d e  a s  i t  i s  s a t t l i n g  t h e  c l a im *  f o r  w h i c h  
t h e r e  i s  p o t e n t i a l l y  c o v e r a g e  a n d  e l i m i n a t i n g  a  r i s k  t o  t h e  
d e f e n d a n t .  T h e  p l a i n t i f f ' s  i a r  s h o u l d  h a v e  n o  o p p o s i t i o n  t o  t h i s  
a.® i t  a l l o w s  p l a i n t i f f s  t o  s e t t l e  c a s e s  b u t  o b v i o u s l y  d o e s  n o t  
r e q u i r e  t h e m  t o  d o  s o .  T h i s  i s  a  s e c t i o n  w h i c h  i s  o n l y  
i m p l i c a t e d  w h e r e  b o t h  t h e  p l a i n t i f f ' s  c o u n s e l  a n d  t h e  i n s u r a n c e  
c a r r i e r  a r e  i n  a g r e e m e n t  o n  t h e  s e t t l e m e n t .

T h a n k  y o u  v e r y  m u c h  f o r  c o n s i d e r i n g  t h e s e  m a t t e r s .

V e r y  t r u l y  y o u r s ,

M A B :m b

E n c l o s u r e

c c :  R e p r e s e n t a t i v e  B r i a z i  P o r t e r
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i-AULKNER, BANFELD, DOOGAN & HOLMES
A PTOTESSBNAL CORPOHA7X3N 

HRST INTERSTATE CENTER 
999 THIRD A V t, SUTTE 2*00 

SEAT7LL WASHINGTON 99104
m iT M WPAX C2061 340-0289(206) 292-9008

F e b r u a r y  2 1 , 1 997

VIA FACSIMILE - (907) 465-3422

M arian n e BurJce 
C o m m issio n e r o f  In s u ra n c e  
S t a t e  o f A la sk a  
333 W illo u g h b y  Ave.
Ju n eau , AK 99811-1720

D ear M s. B u rk e :

Thank you very much for talking with me yesterday about the proposed Sections 39 and 40 of 5SH358. I have attempted to find 
soma published decision or article which discuss the abuses that these sections are intended to counter. Unfortunately, I have been 
unable to locate any 3uch publication. I do, however, have very 
real firsthand knowledge of these abuses by independent counsel in 
specific cases. I have spoken with the clients that I have 
represented in those cases and while they are very comfortable with 
me providing the details, they are concerned about providing clianc names or case names.

I  do barker, back to  o u r c o n v e rs a tio n , how ever, and y c u r
a p p a ren t o p in io n  th a t independent c o u n s e l 's  b i l l  f o r  u n co v e re d
c la im s  sh o u ld  r.ot be th e r e s p o n s i b i l i t y  o f the c a r r i e r .  I f  ch a t i s
th e c a s r., we presume- ch a t th e D iv is io n  w ould n o t o b je c t  to  
c o d if y in g  th a t co n cep t r a t h e r  than le a v in g  i t  to  th e  v a g a r ie s  o f  
th e l i t i g a t i o n  p r o c e s s .

I  wou’.d be most happy to  p ro v id e  w h a te v e r a d d it io n a l
in fo rm a tio n  I  ca n . I  w i l l  be in  my o f f i c e  f o r  th e  r e s t  o f t h i s  day 
and i n  c u r  Juneau o f f i c e  Monday m orning.

V ery t r u l y  y o u rs

M A B /am f

*»e\C; \>»»s i\nw?tx\»oua. i=»



CITY OF SEWARD
p.o. tarn iv  

SEWARD, ALASKA 99*64

February 18, 1997

•  M ain omc* (907) 224-3331
•  Police (907) 224-3330
•  Harbor (907) 224-3138

•  Fire (907) 224-3445

•  Fax (907) 224-3248

Representative Brian Porter 
Alaska Stale Legislature 
State Capitol 
M/S 3100

Juneau. Alaska 99801 -1182 

FAXED & MAILED 

Dear Representative Porter:

The City of Seward continues to support your tort reform legislation, including the revisions to-date. 
Municipalities and taxpayers are deeply impacted by rising costs associated with claims. Since 
1986. insurance and claim costs have been a major factor in municipal tax increases and have, in 
some cases, influenced communities to limit or eliminate recreation and other public services.

We are concerned for our youth, yet due to the increase in public liability, municipalities are 
reducing and/or eliminating recreational facilities and activities, such as skateboard parks, that would 
provide our youth with constructive activities instead of idle time which causes many of our youth 
to get in trouble in their communities.

The City supports tort reform legislation that will:

► Relieve hospitals of liability for negligent acts of an emergency room contract physician if 
the doctor carries malpractice insurance.

* Decrease the statute of limitations from 6 to 3 years for contract disputes, attorney 
malpractice and damages to personal property.

► Set a “statute of repose" which is like a statute of limitations, ai 8 years for damages caused 
by exposure to hazardous substances, defective products or fraud. The limit is currently 15 
years.

► Establish a pilot program for alternative dispute resolution.

* C ap a punitive damage awcrd by tying it to the compensatory award in the case, with limits.



REPRESENTATIVE PORTER 
Tort Refonn Legislation 
P age 2

We should work together to provide services the public wants in the safest, most cost-efficient 
maimer. High insurance premiums and claims interfere with local government’s ability to do our 
pan of the job. We ail want to do more for our citizens, but must not be afraid to provide needed 
services like skate parks because of punitive legal actions.

Thanks for your help!

Sincerely.

City of Seward

Ronald A. Garzini,
City Manager

RAG:rg

cc: Governor Tony Knowles
Senator John Torgerson 
Representative Gary Davis 
Seward Mayor and Council Members 
Alaska Municipal League
Alaska Municipal League Joint Insurance Association



Philip R. Hindexberjtr
V ie t Prtudcsu »nd 
G cncrJ C oum d

50 Fremont Street 
S u  Frarvcaco
California 94105-2235

(415) 777-4200
(800) (352-1051 ’O U -m n
(415) 957-5000 taCSIMii.l

March 11, 1997

Gene Therriault, Co-Chair 
House Finance Committee 
House of Representatives 
State Capiroi 
Juneau, AK 99811

RE: SSHB 58 (JUD) Tort Refonn Bfll

Dear Representative Therriault:

NORCAL Mutual Insurance Company is a physician and health care provider-owned professional 
liability insurer with over 13,000 policyholders located in Alaska and the lower 48. In 1991, we 
assumed the medical malpractice business fonneriy written by MedicJ Insurance Company of Alaska 
(MICA). We are the only professional liability insurer with a full service office located in Alaska. Our 
nine person professional staff has served phyadans and hospitals located throughout Alaska since 
1975. Based on our extensive experience in Alaska and the lower 48, we support those portions of 
SSHB 58 in order to provide modest relief for physicians and hospitals from the worst abuses of the 
tort system. This bill will help move Alaska more in line with most other states that have adopted 
medical tort reform

A number of studies have been done regarding the relative cost of medical malpractice insurance and 
(he impact of ton refonn on health care costs. Although we have been advised by actuaries that it is 
impossible to quantify precisely tha impact of any particular tort reform, it is widely acknowledged that 
the package of reforms known as the Medical Injury Compensation Reform Act ('MICRA") has made 
medical malpractice insurants widely available and affordable in California as compared to Alaska. 
These savings arising from medical tort refonn have been passud on to consumers in the form of lower 
medical costs (Exhibit 1).

Prior to the enactment of MICRA, California medical malpractice costs were out of control  During 
the period 1970 - 1975, medical malpractice costs increased over 400% in response to the dramatic 
increase in the number of lawsuits brought against dooms and hospitals. Since 1976 when MICRA 
was enacted, medical malpractice costs have only increased about 100% in California while nationwide 
costs excluding California have increased by over 563% (Exhibit 2). Had California medical 
malpractice premiums increase at the sane rate as the rest of the United States, California physicians 
and hospitals would have paid an additional Sco3 million during calendar yea 1992 alone. Total 
savings to date exceed several bSBoa doflux.

AMMIC-3/1L/97
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Compaicg experience in California to other sates graphically demonstrates that tort reform bety/s 
control medical malpractice insurance costs. Several sutes inducting Ohio enacted medical malpractice 
tort reforms similar to California and also saw a gradual reduction in malpractice costs compared to the 
rest of the United States. However, in 1982, Ohio's medical malpractice tort reforms were 
substantially weakened and its costs have risen dramatically (Exhibit 3).

Some states such as Alaska have not marred medical ton reforms and thdr physicians and hospitals 
have over the years suffered severe increases in the cost of medical malpractice insurance resulting 
from swings in the severity and frequency of losses. Alaska has experienced the largest percentage 
increase in medical malpractice premiums in the nation with malpractice premiums skyrocketing from
S781,000 in 1976 to 813,940,000 in 1994. Has is a 1,684% increase in the cost of Alaska medico 
malpractice over 18 yean for an average of 22% per year, which is almost three times the national 
average of 7.8% and more than eight times the average annual increase in California of 2.7% for the 
same period.

In 1975, California physicians' malpractice costs were the highest in the nation. To date, a comparison 
of premium costs for six medical specialties in California and Alaska dearly demonstrates that MICRA 
has kept California premiums significantly lower than in other states (Exhibit 4). California physicians 
not only pay less than their colleagues in other stales, but they have seen a drop in their premiums when 
adjusted for >e cost of living. The average California phyridan pays 60% less today than before 
MICRA (Exhibit 5).

Over the long term, Alaska physicians and hospitals should see similar reductions in the cost of 
malpractice insurance if SSHB 58 is enacted and upheld by foe courts. California's medical tort 
reforms haw worked inspiie of strong pressure from the trial bar to overturn them m the courts. Real 
savings did not occur for many yean untO the California Supreme Court upheld MICRA in 1985. 
Because trial sourts were reluctant to apply MICRA before the Supreme Court ruled on the 
constitutionality of MICRA, insuren were unable to report savings from tort refonn and malpractice 
insurance costs actually increased during the earfy 1980s. The MICRA debate was finally put t. * rest in 
1987 when the California Legislature refused to repeal or weaken MICRA Since that time, California 
trial courts have recognized MICRA and policyholders hava received substantial ’MICRA” dividends 
amounting to several hundred million doQars. These MICRA dividends were paid by California's 
physician-owned insuren from loss reserve savings in the late 1980s. During the 1990a, California 
policyholders have had almost no rate mcreues and continue to receive substantial MICRA dividends.

The impact of legal reforms on health care costs has beat the subject of several recent studies. The 
U.S. Congress, Office of Technology Assessment reported m 1993 that states which place reasonable 
limits on non-economic damages, require periodic payments and permit juries to bear evidence of 
collateral sources have seen a reduction in cons. Twenty-nine stats place Emits on non-economic 
damages, 30 states authorize periodic payments of large verdicts, 40 states lave abolished the collateral

AMMIC-3/11/S7
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source rule, 50 states havt statute of limit* and 22 states control the amount of attorney contingency 
fees (Exhibit 6).

SSHB 58 offers a fair and balanced approach to reforming the civil justice system. SSHB 58 allows all 
.Alaskans whether rich or poor to access the civil justice system and receive full compensation for their 
economic losses. SSHB 58 w.ill eliminate the worst abuses by those who treat the civil justice system 
as a lawsuit lottery.

If the Alaska Legislature enacts SSHB 58, the rate of increase in the cost of medical malpractice 
insurance should, over time, be brought in line with otbt r states that have enacted similar tort reform. 
SSHB 58 should also help eliminate the wild swings in tlte severity and frequency of losses which will 
foster a stable marketplace for medical malpractice insurance in Alaska and, ultimately, help control 
health care costs.

We urge your support of SSHB 58.

Very truly yours,

PHILIP R HINDERBERGER

I'RH/rl

Enclosures

cc: Representative Brian Porter

AMMIC-3/11/97
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be: Richard Cattanach, Alaskans for Liability Refonn
Steven S. Fountain, MJD., NORCAL Mutual Insurance Company 
Roger Holmes, Biss & Holmes
Janet Johnston, NORCAL Mutual Insurance Company - Alaska
Jim Jordan, Alaska State Medical Association
Harlan Knud son, Alaska State Hospital and Nursing Association
Jay Michad, Californians Allied for Patient Protection
Ron Neupauer, Medical Insurance Exchange of California, San Francisco, CA
J. William Newton, NORCAL Mutual Insurance Company
Tim Shannon, California Association ofProfessional Liability Insurers
Larry Smarr, PhyacLn Insurers Association of America

AMMIC-3/il/97
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^  Aftur MICRA: Real Results
MICRA Helps Control Medical Costs in CdHonda — 
Without MICRA, Medical Costs Woold Be Even Higher
By controlling the coct o f liability insurance, MICRA has slowed the increase of health 
care costa in California. As illustrated in the Urn chart, a recent consumer study by 
"Families USA* shows tfc.n health can: costs for the avenge New York family in 1991 
were $5,585 —  compared to $4,433 for the average California family.

RnrTiAhrff CJsnieMf

Further, as seen in the second chart, although consumer cons in California generally 
were higher than the national average in 1991, the state's medical care services index was 
lower. In 1991, California's medical com increased less than medical costs for the 
nation as a whole, saving Californians $385.6 million.

►  m’ ICRA Suvrs Hccljh Care Dcllcr\

soma? i. Mfaia
l  Snot (flMwNehfaivtfMb 

At In Mlrie Sa (m b  lir mb

Own



Alaska MedLjl Malpractice Insurance Costs 
Compared to U.S. and California 

1976 -1994

Year
AK Premium 
Earned (Tbous.)

%
Chanpe

U.S. Fysxmini 
Earned (Millions)

%
Change

CAPm idum  
Earned (Millions)

%

1976 5781 51,187 5288

1977 655 -16 1,266 +6.7 227 -212  |

1978 Not available 1,382 + 92 249 +9.7

1979 2,233 +240.9 1,235 -10.6 239 ■4.0

1980 1,798 -19.5 1,333 +7.9 230 -3.8

1981 2,125 +18.2 1232 -7.6 204 -11.3

1982 2,276 +7.1 1,361 +10.5 211 +3.4

1983 2,609 +14.6 1,844 +35.5 287 +36.0

1984 3,483 +33.5 1,833 -.50 375 +30.7 !

1985 4,403 +26.4 2^61 +23.2 450 +20.0 |

1986 8,480 +92.6 3,435 +51.9 629 +39.8

1986 13,639 +60.8 4,450 +29.5 633 +0.6

1988 15,109 +10.8 5,080 +14.7. 663 +4.7

1989 16,341 +8.2 5,120 +.80 633 -4.5 1

1990 14,983 -8.3 4,931 -3.7 605 -4.4

1 1991 13,371 -10.8 4,862 -1,4 529 -12.6

1992 13,439 +0.5 5,138 +5.7 526 -0.6

| 1993 14,723 +9.0 5,174 +1.0 563 +6.0 |

| 1994 13,940 -5.0 5,932 +15.0 577 +2.0

National Association o f Insurance Commissioners' Report on Profitability by Line m d by Stale 1976-1994. 
This report is based an infixmation obtained from insurance company Annual Statements.

Conclusions:
-Alllia medical malpractice premiums have increased from S711,000 to 513,940,000 for a total b creaac 
o f 513,159,000 or 1,6*4% overall at an avenge stomal rate o f 22%.
’U.S. medical malpractice prsnnnm indoriing Alaska have incnased from 51,187 billion to 55,932 billion 
for a total increase o f 54,745 billion or 400% overall at an avenge u su a l increase o f 7.8%.
•California medical malpractice premiums have increased fitxn 5288 million to 5577 million for a total 
increase o f5289 million or 100% overall at mammal avenge increase o£ 2.7%.

AMMIC-J/11/97
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R a t i o  o f  O h i o  P a i d  L o s s  a n d  L A E  t o  C o u n t r y w i d e
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Calendar Year



M e d ic a l L ia b ilit y  In su ra n c e  C o sts

California v. Alaska

California Alaska Difference

Anesthesia 10,000 26,500 2 V 2 x

Fam ily Practice/ 
M inor Surgery 7,000 16,000 2x

Fam ily  Practice/ 
M ajor Surgery 19,000 26,500 1 l/2x

Neurosurgery 43,000 80,000 2x

Obstetrics/
G ynecology 31,500 64,500 2x

Orthopedic Surgery 26,000 80,000 3x

N O TE: NORCAL* N orthern California and Alaska published p wwiiimt  1995.
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Insupaoca Pramiams Cut

MICRA Has Cut Medicai liability Insurance Premiums 
by 6 C%
Before MICRA cook fuD effect, California phyadans paid an average S i8.000 for 
liability insurance in 1976. By 1991. MICRA had reduced the average lability 
premium to $7,000 —  a 60%  soring*.

A v g .fra n in il9 7 6 *  

—  Shown hi 199? dollars
* S7rt<l ur i» | « fnmmm o^nrtod tv 1001 
"  DMdM* tram 1999 Monad bm 1991 m m | i

Avg. PrtnimK91"*

dalora ao At Oaaonbar Ufton CPI M ax

MOKI: tV*■ a*m 4t Otaris
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Appendix A
State Medial Malpractice Reforms

E X P L A N A T IO N  O F  M E T H O D S  USED 
B Y  O TA  T O  C O M P IL E  DATA

The ubles, figures, and accompanying 
notes in appendix A were derived from a 
variety o f sources and synthesized by OTA 
to reflea the most recent information available 
on selected S a c  medical malpractice reforms.

The primary published sources were 1991 
and 1993 editions o f a compendium developed 
for the Federal Agency for Health Care Policy 
and Rerearch (AHCPR),1 selected State stat­
utes, and judicial cases. Two additional 
sources were used to update, cross-check, and 
supplement the AHCPR compendia.^

After compiling information from these 
sources into summary ubies, .OTA sent draft 
copies o f the information to the attorneys 
general in all 50 States on March 24, 1993, 
for confirmation or amendment. Information 
was changed to reflea respondents' 
comments. Where conflicts arose between

the attorney general response and 
information found elsewhere, the attorneys 

.general’s responses were . favored. 
Unresolved questions were addressed 
through follow-up phone conversations 
with attorney general respondents and 
statutory research. The revised drafts were 
sent again to afl 50 State attorneys general on 
June 25, 1993, for a final review and any 
rorreaions were incorporated.

For States that responded to the first 
survey only, information is current to 
March 1993. For States that responded to 
the second survey, information it current to 
June 1993. For the 10 States^ that did not 
respond to either review and the District of 
Columbia, information was cross-checked and 
supplemented through followup telephone 
calls and/or review of the relevant State codes 
where possible. Where confirmation was 
not possible, information in this appendix 
reflects that presented in the 1993 edition of 
the AHCPR compendium.

^U.S. Department of Hcakh and Human Services, Agency for Health Care PoGey and Research, 
"Compendium of State Systems for Resolution of Medical Injury Claims," prepared by S.M. Spernak, 
Center for Health Policy Research, The George Wuhingtoo University (Rockville. MD: AHCPR, 
April 1993), AHCPR  Pub. No. 93-0053; U.S. Department of Health and Human Service*, Agency Un- 
Health Care Policy and Research, "Compendium of State Systems for Resolution of Medical Injury, 
Claims,* prepared by F.M. Spenuk and P.P. Budetti, Center for Health Policy Research. The George 
Washington University (Rockville, MD: DHHS, February 1991), DHHS Pub. No. (PHS)91-3474.

-These sources were Filk, M .C , T he  Refonn Juggernaut Stews Down," The National Law Journal 
l5(10):k5S>37, Nov. 9,1992; American Nurses Association, *Repon to ANA Board of Directors on 
Tort Reform, Pan 3: Presentation of Selected Summary of Sute and Local Legislation Related to 
T on  Reform and Review of Insurance Company Practices and Policies Related to Nursing 
Negligence with Recooi-mendation*,' December 1991.

5d e ,f u h u c s .k y .m s .n j .n m .t x ,w v .
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T ab le  A-1-Collitaral Source Offsa; Previs ions,* by Stale, 1993

Mandatory Discretionary No provision

CO- AK* AR
CT AL DC
FL A2 GA °
IA CA HI
IL* DE LA
ID IN MO­
KS °* KY MS
MA* MD- NC
ME ND°* NE
Ml OR NH®
MN* SD NV-
MT- OK
Kl PA®
NM SC
NY TX
OH- VA
Rl* VT
TN WA-
UT Wl

v w
WY

4Tm traditional collateral source ivrit lortsode evidence of in* piaintiH's coUaitral sources of income 
and retnoorsement medical insurance. cUxo^iy payments) Korn bamg entered mio evroence. 
Suias classified aa "mandatory* or 'disacUeruy* in inis table rvava modified the uadiuenat avi- 
dance rule to vltew certain types of ooffatcrai Minces to b* aonWtiad u  evidence. Statutes much 
require that Uta piaintifTs award be oflsa'. by certain coilatiral sources a r. classified as mandatory. 
Statutes Utai leave Via daciaioA ot wtir jte t t > oflsat 10  tha jury or judoe are classified as dterebon- 
ary. Stales with no provision have r*v. modi Tied Utair vaditional coUataral source rules, a is of note 
that a number of States reduce 1 tie malpractice sward by Via collateral source payments, put credit 
the ptoimiti with any premiums ha or she has paid or win pay to ooiain me insurance (e.p.. MN. Ml, 
CT, I ' R. and NY).

® ■ Provision overturned.
* See additional notes on fodowtng pages. '•

SOURCE; OKroaolTeohnoiogyAaaesamem, 1993.
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Noneconomic cap 
AK: S500.000*

CA: S250.000

F U °  S3SO/2SO.OOO

HI: $375,000

ID:® S400.000-

K S :°  $250,000*

MD: S250.000

MA: $500,000

MO: $455,000*

OP.: $500,000

U7: $250,000

WV: S1,000.000

Wl: $1,000,000

T abic  A-2- C a j
-  ■  —'  r.»—

; o n  Dam age** and State Patient Com pensation Funds , by State, 1993

Economic and No statutory 
noneconomic limits

A L °  Total recovery AR
capped at St AZ
m lfion.* CT

DC
CO: Total recovery DE

capped at s i Ga
miiort. IA
$250,000 cap on II®
noneconomic* KY

ME
IN: $750,000 MN*

MS
LA- S500.000* MT

NC
NE: 51,250.000 *ND®

NH®
NM: S500.0GO* NJ

NV
SO: $1,000,000* NY

OH®
V A  S1.000.000 OK*

PA
Rl
SO
TN
*T/°
VT
WA®
WY

FL

PC? (Patient 
Compensation Fund)

Physicians may partibpaie in 
fund by obtaining tiabOy 
coverage d  S250.000 per 
da im  and $500,000 per oc­
currence. Fund wB pay 
malpractice awards exceeding 
maximum physician Cabitry erf
S250.000 per da im . up to S i 
mBion par da im  and $3 mSion 
aggregate per policy.

IN: Provider not liable for that 
portion erf any malpractice 
iw a n j wtveh c ^ i ‘eeu'$ 
S100.000. Any amount due 
the ptaimtff which is in excess 
erf the uxal Rabicy of an 
health care providers, sna* 
be paid from the PC?, wfch 
total payments from the PCF 
not 10 exceed 5750,000.

KS: Physicians must carry 
S200.000 Li malpractice in- 
surance per daim (S600.000 
per annun) then can choose 
one of three Options foreap- 
cess coverage from PCF7 
For each. option, the physi- 
can  pays the initial $200,033 
in damages and then the 
fund will pay scene portion d  
the remainder depending 
on how the phyaidan 
chooses to dismhute fund 
liabfcry across potential 
daims; 1) fund Hade for 
next $100,000 per da im  
(S300.0Q0 aggregate per 
provider): 2) fund Cade for 
next $300,000 (5900.000 
aggregate per provider); 
and 3) fund Bade for up  to 
$800,000 per cdirtv
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Tab ic A" 2—Caps  o n  Damages* and State Patient Compensation Fund a, by Stale, 1993 (Continued)

Econom ic and No statutory PC? (Patient
N oneconom ic cap  noneconom ic limits____________ Compensation Fund)

LA  Provider BabBMy limited to 
S t00.000 (or injuries or death 
to plaintiff. Fund wB pay total 
amount recoverable tor alt 
injuries or death of a  plaintiff 
exclusive of future medical 
care and related benefits, up to 
S40QJOQO for private providers. 
The State pays e l  damages 
up 10 S500.000 for State 
heaiih care providers.

NE: The PCF shall cover liabaity 
exceeding S200.000 up to 
$125 maiion.

NM: Health care provider liabaity is 
capped at S100.000. with the 
remainder to be paid by the 
PCF. Total payment from PCF 
not to exceed $500,000 per 
occurrence per year.

PA  The lund shail pay any amount 
exceeding S I00.000 per occur­
rence, up to S1 mrflion per 
daim .

SC: The fund w il pay awards in 
excess of $100,000 per da im  
(no upper limit).

Wl: Physicians must have $400,000 
ci< malpractice coverage per 
incident and St .000.000 in 
coverage per innum , The 
fund w il pay for damages 
exceeding the physician's 
coverage. Each health car* 
provider is also assessed an 
annual fee to help finance the 
fund.

4nOT*; OT~'» h w »  aw not inOvOt caps mat apply only, at sapauwy. x> dawnj a^atfM Saw imptoyod or Staur- 
o«n»5 haacn cat* p w ow i.

® » Prowisjon ovanumirc. ,

r- ■ Provision rtpoaJoc.
"So* aepibonai nom  on <o< owing M f« i.
SOURCE: Crtwa ot Tasimoaogy W ra m o r , ten .
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Table A-3-Ptriodic Payment e< Award*,* by State, 19» 

Mandatory Discretionary No provision

AL >5150.000* AX* DC
AZ AR >5100.000 GA
CA > S50.000 CT > $200,000* HI
CO >5150.000 DE KS°
IL > 5250.000* FL > S250.000 KY
LA _> S500.000* IA MA
ME ±  S250.000 ID >5100.000 MS
Ml IN NC
MO > S100.000* ■MD NE
NM MN > 5100.000 nho
OH > 5200.000 MT > SI 00.000 NJ
SO >S200.000 ND* NV
UT > SI 00.000 NY > S250.000* OK
WA > S100,000* •• ! OR PA

Rl >S150.000* TN
SC > S100.000 TX

VA
VT
Wl
WV
WY

Periodic payment provnian* v r  ohtn not luggneti unfeii vt» *»ard teacnti *  tnrejnotd amount. Tne jpeafij 
tnrcsnoicx art noted pa/enmetically in in* table. Pnxxfte payment provisom acpty only to (utwe aamagta. Tne 
schedule e 1 payments it either negotiated by the partial e< deteimmtd by tne coun. S-mt natutn otter gwdttmta tor 
determirung the schedule. TTte mandatory category indudei ratwsci in «micn period* payment ia manoatory upon 
reaching tne inreiitoid or upon unilateral raouest by dalenoant or piamiifl.

® *  P fpvition o w a rm e d . -

* Sec aodrtipnal notes on toQowing page.
SO'JSCL CfCca o( Tecnnotogy Assessment. 1991
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Table A-A-Statute* of Lim itations,11 by State, 1993

Years wtmLi 
date of injury

Years within 
date of discovery

Maximum number 
of years

Foreign object 
exception—

AL* 2 years 8 months 4 years •
AK: *2 year* - -
AR: 2 years • * 1 year
AZ: 2 years * •

CA: 3 years 1 year 3 years 1 year
CO : 2 years 3 years 2 years
CT: 2 yr-rs 3 years •
DC: 3 years - m -
DE: 2 years 3 years •

FL: 2 years 2 years 4 years •
GA: 2 years8 - 5 years i year
HI: 2 years 6 years -
ID: 2 years - 1 year*
IN: 2 years • •
IL: 2 years 4 years *
I * 2 years 6 years 2 years
KS: 2 years 4 years *
KY: i  year 5 years •
LA: l  year* 1 year 3 years -
MA: 3 ytixr, - 7 years General Exception
ME: 3 years - 3 years Upon ’reasonable discovery*
MD: 5 years 3 years • Exception for minors only
Ml: 2 years* 6 months 6 years 6 momns
MN: 2 years* • * •
MS: 2 years • *
MO:

MT: 3 years

2 years 10 years 2 years after discovery 
. 10 years max.

3 years — 5'years ' •
NE: 2 years 1 year 10 years •
NV: 4 years 2years - -
NH: 3 years 3 years • •
NJ: 2 years" - • *■
NM: 3 years* - - -
NY: 2 years. 6 months - • 1 year
NC: 3 years • • 4 years 1 year aher discovery. 10 year m
NO: 2 years 6 years ■
OH: 1 year - ■

OK: 2 years 3 years 0‘ •
OR: - 2 years 5 years -
PA: 2 years 2 years • •

Rl: 3 years 3 years • •

SC: 3 years 3 years 6 years 2 years
SD: 2 years - • 0
TN: 1 year 3 y u  rt i  year
TX: 2 years* 0 • .

UT: 2 years 4 years 1 year
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Tab le  A-a— Statutes of Limitations,* by State, 1993 (Continued)

Years w ithin Years within Maximum number Foreign object
date of injury date of discovery of years exception"*

VT: 3 years 2 years 7 years 2 years
Va : 2 years - 10 years i year
WA: 3 years 1 year 8 years 1 year
WV; 2 years 2 years 10 years -
w i: 3 years 1 year 5 years 1 year
WY: 2-2.5 years 2 years - -

Explanatory Notes to r Table A-d

Colum n 1: Statutory
time lima lo r bringing a 
suii is measured irom 
the time the in jury oc­
curs or Irom the data of 
term ination of the medi­
cal treatment tha t led to 
the daim .

Colum n 2: ’ te statu­
tory tim e lim it fo r bring­
ing suit is- measured 
from the time at which 
the plaintiff could have 
reasonably discovered 
the injury. Often Slates 
allow the lim e lim it to 
run Irom either the time 
of in ju ry or the time of 
discovery, depending 
on the nature of the in­
jury.

Column 3: The maxi­
mum period in which 2, 
ctaim can be brought, 
regardless of whether the 
limit d measured from 
the dal* of injury or act or 
(he date of discovery. In 
most States, this max­
imum Coa not apply to 
the foreign body ex­
ception {see cdumn A).

Column 4: Because of 
the difficulty of discover- 
ing « foreign body (tg .. a 
surgical sponge) left 
inside a patient during 
invasive procedures, a 
number of States make 
special exceptions to th e ' 
statute of fennations for 
these cases.

41hi* l*Ok oot* not cover sp«e>aJ provision* tor mino<», dUabitd pUinufti or cam  involving Inud or concealment on tne pan o< 
til* ncaimcaie piovjgtt,

® « Pr©vi*ien overturned.
* S«« additional not** on following pagt.
" * Witftin year of drioowry, miuimiim number of yean do not apply union *Ui«d.
SOURCE: O ffica o f Technology A m n m a m , 1990.
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Tab le A-S-Preuial Screening Panels, by Stale, 19S3

Pretrial scrw n m tm n d s 3 _
Mandatory Voiumary No provision

AK" AR AL NDr
HI* CT A2r NJ«
ID* DE- CA NY**
IN KS* CO- OH
LA* NH* DC OK
MA- VA FL° OR
MD* GA PA®*
ME IA Rl®
Ml IL °* SC
MT KY SD
Ne* MN TX
NM - MO ° WA
NV MS WIS*
TN NC* WV
UT WY°
VT*

*'f/.aneaiory* incwdct ptovrtioni ion allow a wawtf ot tfta pautai jeittrwig p/oem upon in* itqutn ot on* ot belli pan***. 
"Volunmy' r t lm  ie pfowwent uiai ase» Out oo not retjvit* panes w submit tneit daim 10 pteuiai seasnmo pant tv

R ■ Prewen tepealed 
® -  Pfownon ovenutnad
* Sac additional notes on toOoWm$ pagt*.
SOURCe; Ort** o! TmwoJOflj1 Anmmtm, 1953.
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T ib ia  A-6— A tto rney Fee L im its ,* by State, 1993

C ounde ie rm inad /
Sliding scale >taximuni %  court approved No statutory limits

0 : 40% of first $50,000 IN-15%* AZ AK
3X33% of next S50.000 M1-33J?% HI AL
25% of next S50.C00 OK-50% 1A AR
15% damages that exceed S6CO.OOO TN-33.C3* KS CO

ITT-3X33% MD* DC
CT: 33.33% of first $300,000 NE F I*

25% of next 5300.000 n h o - GA
20% of next $300,000 WA ID
15% of next $300,000 KY
10% damages that exceed $1.2 m illion LA

MN
DE; 35% o! first $100,000 MO

25% of next $100,000 MS
10% of damages that exceed S200.000 MT

NC
IL  *33.33% of f ir ji $150,000 ND

25% of next S850.000 NM
20% of damages exceeding S i maiion

. .
NV
OH

MA: 40% of first $150.000 OP*
33.33% of next S150.000 PA°
30% Ol next $200,000 Rl
25% of damages that exceed S500.Q00* SC

SO
ME:33.33% of first Si 00.000 TX

25% Of next $100,000 VA
20% of damages that exceed $200,000 VT 

WV
NJ: 33.33% of first $250,000 WY
■ 25% of next S250.000 

20% of next S500.000 
Amount shall not exceed 25% lor a 
minor or an incompetent plaintiff

NY: 30 :* of first S250.000 
25% t ' next S250.000 
20% of next S500.000 
15% of next S250.000 
10% of damages exceeding S1.Z5 mWion
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Tab le A-6—Attorney Fee Lim its,1 by State, 1 93 (Continued)

Coun-determined/
S lid ing  seal* Maximum % coun approved No statutory lim its

W l: 33.3?% ot f irs S i m illion
OR 25% of first $1 m flion recovered if •
liab ility is stipulated within
180 days, and not later than 60
days before the first day of trial and

20% of any amount exceeding S i m illion

"NOTE: Most attorney 1m limits ait net «r«*o limits on the amount attorneys can charyt their diems. Rather, they are limits on 
the portion ot the damage award urn may 90 toward attorney feet.
0 • Provision overttaT.jd.
*  ■ Provision repealed.
* See aodtUonai notes on leuovnng page.
SOURCE: 0«ice ot Technology Assessment, 1993.
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Tab)# A-7-.i\rbltraiion Provisions4 by State, 1993

Sptcttc provision lor General arbitration
medical ma'oraebe* daims provision**

AK AL NC
CA AR NO*
CO* * A,?, NS*
FL* CT NH
GA DC NM
HP DE NV
11 IA OK
LA* 10 OR
Ml IN PA
NJ* KS Rl
NY* KY SC*
OH* MA TN
SD MD TX*
ITT* ME VT
VA MN WA

MO Wt*
MS WV
MT WY

•NOTE; voluntary. Dindop amitraiion provisloni only, vrmsi oinerwrtt noted. Tito uCH ooea not Micaw 
rjturory provisions lor court anneaed. riontiindinp arbitration. Several Sutei have provisione autnouunQ 
manoriory. nanfendino miiwatieri tor oM sulu where exaeaed o tm if f i  »'t beiew > certain tflreshoM (moat 
imesnotdt ranpe liom StQ J00 to 130.000}. However, because irv» vast m»|omy oi medical malpractice cases 
invotvc expected a wares in aieaei or utese uvcsnoMt. Hit oroWtiom are rarely retevani to merf*cai 
maioractica. One eaeepfen is the Suit et Hawai. -hien requires courvo«ov«ed nonoindinp aroruation tor aa 
civil tort actions rtawtp a probably jury award tejecfuwe ol coin and interest) o! StSO.OTO or iesa (Kawai Rev. 
Slats. See. <0t-23 (Lera 19*2}). However, medical matoraciice claimants may tite to bypass coumordtred 
arbitration it a oeernen has been render to under tne State's manoawry medical ms/pracuct pretrial eaeiivng 
provision (Hawaii Rev. 91*11. See. 071.1#J (Lrxis 1992)).

bMany Stales have adopted the Uniform Arbitration AT. (UAA) (Uniterm ArVtrston Act. UrWtorm Laws Annotated 
(Vol. 7] (St. Paul. H it Wen Pu&kshinp Company. 1992)).
R •  Provision repealed 
® ■ Provision overturned

to
" See additional notes on tnBoinnf popes.
SOUACJ: Ortice oi Technotopy Amassment, 19SX

TOTRL P .22
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F e b r u a r y  23, 1997

R e p r e s e n t a t iv e  B r ia n  S . P o r t e r  
A la s k a  S t a t a  L e g i s l a t u r e  
H o u se o f R e p r e s e n t a t iv e s  
S t a t a  C a p it o l  
J u n e a u , A la s k a  99801-1132

R e : House B i l l  58 (S p o n s o r s u b s t i t u t e )

D e a r R e p r e s e n t a t iv e  P o r t e r :

T h i s  w i l l  c o n f ir m  my c o n v e r s a t io n  w ith  J i n  S o u ra n t o f  y o u r o f f i c e  
c o n c e r n in g  th e  S t a t u t e  o f  R e p o se . I  m entioned to  J im  t h a t  a l l  
p r o f e s s i o n a l s  in  th a  S t a t e  o f  A la s k a  a re  now c o v e re d  by “ c la im s  
m ade” p r o f e s s io n a l  l i a b i l i t y  in s u r a n c e .  T h is  means t h a t  th e  c la im  
m u st a r i s e  and be made d u r in g  t h e  p o l ic y  p e r io d .  When a 
p r o f e s s i o n a l  r e t i r e s  th e  cu sto m  i s  t o  buy “t a i l  in s u r a n c e ."  T h is  
in s u r a n c e  c o v e r s  th e  p r o f e s s i o n a l  f o r  c la im s  made d u rin g  th e  p o l i c y  
p e r io d  b u t w h ich  do n o r a r i s e  u n t i l  a f t e r  th a p r o f e s s io n a l  has 
r e t i r e d  and no lo n g e r  c a r r i e s  in s u r a n c e .

A t th e  p r e s e n t  t im e , m o st p r o f e s s io n a l  “ t a i l "  en d o rsem e n ts o n ly  
c o v e r  th re e  y e a r s  in t o  t h e  f u t u r e .  In  c e r t a in  l i m i t e d  s i t u a t i o n s  
a f i v e  y e a r  “t a i l "  en d o rsem e n t i s  p o s s i b le .  You dc n o t need much 
in s u r a n c e  sa v v y  to  f i g u r e  o u t t h a t  w ith o u t a s t a t u t e  o f r e p o s e , a l l  
p r o f e s s i o n a l s  who spend t h e i r  l i v e s  p r a c t ic i n g  in  A la s k a  have a 
s u b s t a n t i a l  u n in s u r a b le  r i s k  in  t h e i r  r e t ir e m e n t  y e a r s . 1

M o st p r o f e s s io n a ls  c a r r y  in s u r a n c e  to  p r o t e c t  t h e i r  c l i e n t s  
( p a t ie n t s )  a s  w e l l  a s  to  p r o t e c t  th e m s e lv e s  and t h e i r  f a m i l i e s .  An 

u n in s u re d  l o s s  o v e r  f i v e  y e a r s  a f t e r  r e t ir e m e n t  w ith o u t a d eq u ate 
r e s o u r c e s  to  com bat t h e  s u i t  o r  incom e p o t e n t ia l  t o  re co u p  th e  l o s s  
i s  a d e v a s t a t in g  s i t u a t i o n  f o r  th e  r e t i r e d  p r o f e s s i o n a l .  Su ch  a 
c l a i m  c o u ld  r e s u l t  in  th e  p r o f e s s i o n a l  and h is / h e r  f a m ily  r e q u ir i n g  
s u b s t a n t i a l  s t a t e  a id  in  t h e i r  d e c l i n in g  y e a r s .

’T h e  a l t e r n a t i v e  i f  f o r  t h e  r e t i r e d  p r o f e s s i o n a l  t o  c o n t i n u e  
t o  p u r c h a s e  “ c l a i m s  m a d e ” i n s u r a n c e  f o r  t h e  r e m a in d e r  o f  h i s / h e r  
r e t i r e m e n t  y e a r s .  F o r  m o s t  p r o f e s s i o n a l s  t h i s  i s  p r o h i b i t i v e l y  
e x p e n s i v e  w i t h o u t  i n c o m e  f r o m  t h s  p r a c t i c e  o f  t h e i r  p r o f e s s i o n .  
F o r  i n s t a n c e ,  s o m e  m a n y  p h y s i c i a n s  p a y  i n  e x c e s s  o f  $50 ,000  a  y e a r  
f o r  “ c l a im s  m a d e "  i n s u r a n c e .



V e r y  t r u l y  y o u r s ,

B IS S  6 HOLMES

R e p r e s e n t a t i v e  B r i a n  s .  P o r t e r
F e b r u a r y  2 3 ,  1 9 9 7

R o g e r  F .  H o lm e s  
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11 March 1997

Honorable Gene Therriault
Finance Committee
Alaska House of Representative!
Juneau, Alaska

Dear Repreaentative Therriault:

I am writing on behalf of the Alaaka State Medical Association Bo-rd of Trustees in support of 
House Bill 58. I would particularly like to address Section 6 regarding the statute of lim itations, 
Section 8 regarding noneconomic damages, and Sections 29 and 30 regarding the expert advisory 
panels.

We support a statute of lim itations of two years, except for infanta. Waiting until two years after 
the incident or age eight, whichever is later, provides time for parents to watch their children 
through most of their developmental milestones. Contact with ths school system  comes within a 
few weeks of ths child's sixth birthday at the latest, and that provide* a societal back-up to the 
parents' observations. Early injuries do not have quiet interludes before expression: brain injury 
is not a discontinuous event.

Unpredictability of noneconomic damages is the single most expensive aspect of insuring against 
liability, and the unpredictability in unlimited damages makes it possible to justify almost any 
insurance premium a company might want. With medical expenses and lost economic value 
paid, a lim itation on the lottery aspect of noneconomic damages makes the system  more 
predictable and thus less expensive for everyone.

Steps to more sharply focus and to define tim elines mors clearly w ill strengthen the expert 
advisory panel system . As currently constituted ths panel system is bring distorted by preemptory 
challenges by counsel from its; intended role as advisory to the court. We believe that tho expert 
advisory panel system has been a useful tool for sorting through the complexities of medical 
liability cases, and that tha system  lhould be preserved.

Thank you far the opportunity to present our ideas on House Bill 58. I would be happy to address 
both any aspect of what I have presented here and any other questions regarding th is important 
piece of legislation.

The Alaaka State Medical Association supports House Bill 58.
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March II, 1997

Representative Gene Therriault 
Co-Chair, House Finance Committee 
Alaska House of Representatives 
State Capital 
Juneau, Alaska 99801

Re HB 58

Dear Representative:

I am writing to you on behalf of State Farm Mutual Automobile Insurance Company and 
State Farm Fire & Casualty Company. State Faim Mutual presently has approximately 32 percent 
of the automobile insurance market in the state of Alaska. State Farm Fire & Casually has 
approximately 43 percent of the homeowners’ market. Collectively State Farm has had significant 
experience with Alaska’s civil justice system which goes back for at least 25 years. It is from this 
perspective that we oiler our comments regarding the bill presently before you.

State Farm Mutual is a mutual company, which means it is owned by its policy holders. The 
premiums it charges its Alaska policy holders are determined primarily by its loss experience in 
Alaska. When State Farm's loss experience in Alaska has been better than expected. State Farm 
has returned premiums to its policy holders. In November of 1987 State Farm Mutual returned 
3.3 million dollars to its Alaska policy holders. In November of 1988, State Farm Mutual 
returned 3.1 million dollars to its Alaska policy holders. Since then. State Farm’s loss experience 
in Alaska has worsened. Over the years 1992-96 State Farm Mutual experienced a pure 
underwriting toss of approximately 1.8 million dollars. Over the same years, State farm Fire and 
Casualty experienced a pure underwriting loss of approximately 23 million dollars. Although 
there are signs that this trend is changing, these losses have been disturbing.

We offer this information because there has been testimony that, insurance rates in Alaska are set 
on a national level and that nothing done in Alaska will affect the price of insurance in Alaska.
We strongly disagree with this proposition. As set forth above, our rates in Alaska are 
determined primarily by our loss experience in Alaska. The fact that we have returned significant 
amounts of money to our Alaska policy holders is irrefutable evidence of this. Other mutual 
companies have also returned money to their Alaska policy holders.
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We believe this legislation will improve our loss experience in Alaska. Improvement in our loss 
experience will be reflected in the premiums we must charge for our products. We believe this to 
be true for many other companies as well.

There are several provisions of this legislation we wish to comment specifically on. One of the 
sections we feel strongly about is Section 10, which is the limit on punitive damages We see 
punitive damage claims frequently. Without exception these claims are time consuming and 
expensive to defend. Although these cases are most often successfully defended, they nonetheless 
impose a tremendous burden. The limitation contained in this bill, which we fully support, would 
lessen this burden.

In prior hearings there has been much argument to the effect there are not docvimenied instances 
of adverse jury verdicts indicating there is a problem with punitive damages. We have enclosed a 
copy of a study by Steven Hayward, The Role of Punitive Damages in Civil Litigation; New 
Evidence From Lawsuit Filings. This paper provides empirical support for what we have been 
saying all along: the issue is not necessarily the number of adverse verdicts, but the number of 
claims which are made. Each such daim has to be defended. Each has the potential of effecting 
the value of the underlying claim for compensatory damages. Each imposes a cost. It is no 
surprise to us that this study found that punitive damages claims on average take onc-third longer 
to resolve and play a significant role in the settlement process. This reality is ignored by those 
who choose to focus only on actual verdicts.

The second issue we feel strongly about is the several liability provision contained in Sections 16- 
18. In 1988, the voters in Alaska adopted pure several liability through the initiative process.
The ballot told the voters that the “initiative would make each party liable only for damages equal 
to his or her share of fault". This initiative was approved by approximately 75% of the voters.
Five years later the Supreme Court ruled that fault could be apportioned only to those who were 
formally named as parties to the action. Thus instead of a party being liable only for damages he 
or she caused, a party can now be held liable for damages caused by the fault of another We 
believe this to be contrary what the voters were told in 1988.

We have heard the argument that if these changes are adopted, a defendant may try to blame a 
non-party for a loss and that a plaintiff will be forced to defend an “empty chair" from claims that 
are for ths first time made at trial. We believe this is a specious argument. The basis for any such 
claim would have to be disclosed at the very outset by Rule 26 of the Rules of Civil Procedure.
The usual discovery would also require disclosure of such a claim. There is simply no basis for 
die argument that such claims could be raised for the first time at trial.
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The essence of several liability is that each parly should be held liable only for his or her share of 
fault and no more. Although it is difficult to argue with the fairness of such a fundamental 
proposition, the overwhelming approval the voters gave to the 1988 initiative shows the public’s 
agreement with this proposition. Any mechanism which serves to reallocate fault so that one 
parly ends up bearing the consequences of someone wife’s conduct is unfair and contrary to the 
expressed intent of the voters. Sections 16 and 17 will simply insure that the intent of the voters 
is implemented and accordingly is a provision we fully support

Section 21 of this bill will dramatically change the law on offers of judgment so there is a 
significant incentive to evaluate one's position early and in a responsible way. This section simply 
provides that if a party betters by more than 5% an offer of judgement entered within 60 days of 
initial disclosures, that party may recover reasonable actual attorney fees. There is no such 
present incentive in the law.

The final section we wish to comment on is Section 48, which provides a certain deterrent for 
those that come to court and intentionally make false statements of material fact. We do not 
believe this provision to be controversial and again believe it is hard to argue with the logic of 
such a concept.

There are other portions of this legislation that are important in that they remove windfall.* which 
are currently in the system. Examples of this include Section 23, which provides for a floating 
rate of prejudgment interest. Section 24, which provides that prejudgment interest may not be 
awarded on future d&i lages and Section 11, which reduces future wage loss claims by the amount 
one would have to pay for income taxes. Each of these provisions is fair. Each will reduce a 
windfall currently present in the system. Each will help to further the goals this legislation seeks 
to accomplish.

We thank you for the opportunity to comment on this legislation. If you have questions, please 
let us know as we will be happy to respond.

Sincerely,
LESSMEIER & WINTERS

Michael L. Lessmeier

cc: R ep. Brian P o rte r

3110T.WP0
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The Role of Punitive Damages in Civil 
Litigation: New Evidence from Lawsuit Filings

By Steven Hayward*

-'At

HIGHIIGHTS:

• This study offers new data on the frequency and the 
effects of punitive damages, based on a detailed review 
of more than 1000 lawsuits filed and concluded in San 
Francisco County Superior Court

• Punitive damages are demanded in 27 percent of all 
cases where they are conceivably recoverable.

• Lawsuit filing data show that business and 
government defendants axe four times as likely as an 
individual defendant to face a lawsuit that dem inds 
punitive damages.

• Lawsuits that include punitive damage demands 
take one-third longer to resolve than suits without 
these demands. The average lawsuit in our 1000 case 
sample took 15 months to resolve; cases with punitive 
damage demands took an average of 21 months to 
resolve.

* Steven Hayward is vice president, research for the 
Pacific Research Institute. W illiam S. Loughman, an 
attorney and senior fellow in legal studies for the Pacific 
Research Institute, conducted the research into lawsuit 
filings.
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• Punitive damage demands play a significant role in the out-of-court 
settlement process, where the vast majority of lawsuits are settled. 
Punitive damage demands tilt the playing field in favor of demanding 
parties, and increase out-of-court settlement amounts.

• Studies of punitive damage jury verdicts have been interpreted to 
suggest that the risk of receiving an adverse punitive damage 
judgment is remote. Closer scrutiny of the data, we argue, will show 
that the probability of punitive damage awards is vastly understated by 
these studies, in part because the data have been improperly qualified.

Introduction
The controversy over punitive damages in dvil litigation has centered 
around the number of punitive damage awards, and the dollar amounts of 
such awards. Comprehensive data on this issue are scarce because there is no 
complete statistical database of trial verdicts. However, we believe that 
the focus of research on *he number of punitive damage verdicts is misplaced 
to some extent. Focus) ig only on trial verdicts understates the scope and 
nature of the problem because the overwhelming majority of all lawsuits are 
resolved out of court According to surveys of lawsuits, less than 2 percent of 
all cases go to *rial. Looking only at the 2 percent of casei that reach o jury is 
like looking onij' at the visible tip of a large iceberg: it ignores ihe larger 
unseen part below the water line that may do more harm. Thus, to argue that 
punitive damage awards are rare is to miss an obvious point jury verdicts of 
any kind are rare, No one would say, however, that because jury verdicts are 
rare, lawsuits themselves are insignificant or costless. Yet this is the inference 
that has been drawn from various punitive damage studies that focus only on 
trial verdicts.1

The right question to ask about the dvil litigation process is: what is occurring 
in the other 98 percent of cases that are resolved out-of-court? Because 98 
percent of cases are resolved out of court, it is important for researchers and 
for public policy makers to understand what is going on in these cases, and 
how the legal rules, including the relative probability of punitive damages, 
affect the outcomes of the negotiation process for out-of-court settlements.

A large proportion of lawsuits today induae punitive damage demands. 
Because 98 percent of lawsuits are resolved out-of-court, an important 
threshold question to answer is: Do punitive damage demands in lawsuit 
filings have a significant effect on the out-of-court settlement process?

1 For example, the recent federal Department o f Justice estim ates of d v il suit verdicts in state 
courts, discussed below, generated num erous newspaper headlines to the effect that "punitive 
damages are rarely awarded."



In an attempt to shed light on this question, the Pacific Research Institute 
conducted a detailed examination of more than 1000 lawsuit filings in San 
Francisco County Superior Court. We conclude that punitive damages are 
used as a weapon to generate more favorable out-of-court settlements, 
especially against business and government defendants.

What Lawsuit Filings Data Tell Us
Most punitive damage studies focus on verdicts in the handful of case* that 
proceed to trial. There are no empirical studies that examine how often, and 
against whom, punitive damage demands are employed.

In an attempt to shed light on these issues, we have scrutinized a month's 
worth of lawsuits filed between January 2,1991 and February 1,1991 in the 
Civil Division of the California Superior Court for the County of San 
Francisco. There were 1,024 lawsuits filed in this venue during this time 
period. Our analysis seeks to determine what patterns exist with respect to 
the distribution of claims for punitive damages and statutorily mandated 
multiple damages. We reviewed each case to determine the type of case, the 
principal cause of action claimed, whether punitive damages were demanded, 
how the case was resolved, and how long it took to resolve. We picked cases 
from 1991 because over 98 percent of cases from this time period had been 
resolved, either b y  trial, settlement, or dismissal, so most could be traced out 
to their conclusion. (A complete description of the methodology used in 
surveying and classifying these cases is available upon request.)

The highlights of the analysis of these cases include:

• 78 percent of all punitive damage demands were filed against a 
business defendant (See Figure 1 below.)

• Government defendants face punitive demands in more than one- 
third of lawsuits filed against government agencies. (See Table 1 
below.)

• Lawsuits that include punitive damage demands take about six 
months longer to resolve than lawsuits that do not include punitive 
damage demands.

• The probability of a punitive damage award if a case proceeds to trial 
is 14 percent or higher. For business defendants, the probabilK.y is more 
than 20 percent



Of the 1,024 cases we examined, nine (9) cases were designated by the court as 
"seeded" and were unavailable for study. This left a pool of 1,015 lawsuits for 
study. 537 of these 1,015 cases, or 52.9 percent, were based on one of thtee 
principal causes of action where punitive damages are recoverable:

1) common law tort;
2) statutory tort or other statutory dvil action; or
3) contract.*

The remaining dvil filings within this pool—478 cases—consisted of dvil 
law categories where punitive damages are not available or only very rarely 
available. These categories indude equity causes of action (such as requests 
for a temporary restraining order); family law matters (chiefly dissolution of 
marriage proceedings); and dvil petitions (such as a name change, to confirm 
an arbitration award, or to compel an audit entry).

Punitive damage demands were induded in 145 of the lawsuits. This 
represents on’y 14 percent of the total pool of lawsuits, but 27 percent of the 
suits in areas where punitive damages are generally available (145 out of 537). 
Of these 145 filings, 112 or 78 percent were filed against a business defendant. 
This breakdown is displayed in Figure 1 below.

Figure 1: Distribution of Punitive Damage Demands by Type of Defendant

* Although punitive dam ages are not nenru ily  recover able in contract lawsuits, many contract 
su its nowadays include secondary causes of action, such as fraud or "bad faith," which can 
suffice as a for punitive damage*. For this rcasan, cmtract cases have been included in the 
pool of cases w hich can potentially involvr; a viable daixr far punitive or statutory damages.



Of the 1,015 cases reviewed, only 22 went to trial, or 2.1 percent. This is 
comparable to the trial rate estimated in the Department of Justice study, and 
is consistent with most studies of lawsuits. Seventeen of these 22 cases were 
tort, statutory, or contract cases (in which punitive damages may be alleged). 
Of these 17 cases, seven were court trials (heard by a judge instead of a jury) 
and 10 were jury trials. Business entities were the primary defendant in 11 of 
the 17 trials; government entities and individuals were named as the primary 
defendants in three trials. Six of the 17 cases (two court trials, and four jury 
trials) included punitive damage demands. Two of the 17 cases settled during 
trial. Of the remaining 15 cases, plaintiffs won in seven of the trials, while 
defendants won eight. No punitive damages were awarded in these verdicts.

Table 1 categorizes cases according to the type of primary designated defendant 
(individual, business entity, government entity, and non-profit organization). 
Table 2 displays the same data s ccording to type of case instead of type of 
defendant. The data in these tables demonstrate that punitive damages are 
overwhelmingly alleged against business entities. Businesses face punitive 
damage demands roughly four times as often as individuals.

Government Agencies Frequently Targeted
Another remarkable feature is apparent in Table 1: Government entities face 
punitive damage demands more than one-third of the time (35 percent). 
While defenders of punitive damages argue that punitive awards are 
necessary to prevent allegedly gross negligence, malice, or willful harm by 
businesses, such malicious behavior can hardly be just as frequently alleged in 
government But government entities, like businesses, are perceived to have 
"deep pockets" and make attractive targets for punitive damage demands. 
Thus, taxpayers, and not just business interests, bear the direct cost of 
punitive damages. Many of the lawsuits brought against government, and 
defended at taxpayers' expense, are patently frivolous. For example, in one 
case from our research, Buford v. California Department of Real Estate, the 
plaintiff demanded $3 million in punitive damages because the agency had 
refused to grant him a real estate license. The Department of Real Estate had 
to answer the suit in court, pointing out that the plaintiff was a convicted 
felon.

Another notable suit was Shervin v. California State Police. Alleging that 
five state police officers had burst into his home without a warrant but on the 
direct orders of Governor Deukmejian, Shervin demanded punitive damages 
based on seven different allegations, including "organized conspiracy, 
racketeering and /o r extortion, to subvert the court and to obstruct justice."



Additional allegations included "torture/' and the accusation that the 
California State Police were engaged in "an extensive, continued and 
perpetual gigantic organized conspiracy" of an unspecified nature. This was 
t h e  f o u r th  such lawsuit Shervin had brought against various government 
agencies in recent years, all defended at taxpayer expense.

Table 1: Civil Litigation Filings in Common Law Tort, Statutory Tort, and 
Contract Cases, and Punitive or Statutory Damage Claims Free uency by 
Category of Primary-Designated Defendant, 1991

INDIVIDUALS (as primary-designated defendant) !

Category of case: Total # of cases:
Punitive damages 
demand included:

Common law tort: 169 16
Statutory tort/actions: 1 0
Contract 34 5

Totals: 204 21 1
Frequency of punitive damage claims: 10.29%

BUSINESSES (as primary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand included:

Common law tort 184 74
Statutory tort/actions: 26 19
Contract 80 20

Totals: 290 113
Frequency of punitive damage claims: 38.97%

GOVERNMENT ENTITIES (as priznary-designatec defendant)
ir

Category of case: | Total # of cases:
Punitive damages 
demand included:

Common law tort 25 6 
Statutory tort/actions: 6 4 
Contract 6 3 

i Totals: 37 13
Frequency of punitive damage claims: 35.14^

NON-PROFIT ENTITIES (as primary-designated defendant)

Category of case:
Punitive damages 

Total # of cases: demand included:
Common law tort 5 0 
Statutory tort/actions: 0 0 ( 
Contract 1 0 

Totals: 6 0
Frequency of punitive damage claims: 0^4 !



Table 2: Distribution of Punitive and Statutory Damages Claims Among Civil 
Filings by Category of Lawsuit; 1991

Common Law Tort Cases

Totals 
P.D.s as %

Primary Designated Defendant 
(Punitive Damage Claims in Parenthesis)

Individual | Business | Gov't Entity | Non-Profit
169 (16) 184 (74) 25 (6) 4 (0) j 

9.47% 40.22% 24.0% 0%
! PDs for all common law tort cases: 24.87% (96/382) j

Statutory Tort Cases

Totals 
P.D.s as %

Primary Designated Defendant 
(Punitive Damage Claims in Parenthesis)

Individual | Business | Gov't Entity | Non-Profit
1 (0) 26 (19) 6 (4) 0 (0)

0% 73% 66% 0% |
! PDs for all statutory tort cases: 66% (23/33) i

1 Contract Cases
Primary Designated Defendant j 

(Punitive Damage Claims in Parenthesis)
Individual 1 Business | Gov't Entity J Non-Profit

Totals 
P.D.s as %

34 (5) 
14.71%

80 (20) 6 (3) 
25% 50%

1 (0) 
0%

PDs for all contract cases: 23.14% (28/121)

Duration: Punitive Cases Take Longer to Resolve
Another significant finding of this sample of lawsuit filings concerns the 
average duration of the cases. We assigned a duration value to each case in 
the sample; The purpose of this analysis was to gauge the length of time until 
each case was resolved, and to see whether lawsuits that included punitive 
damage demands were concluded more quickly or less quickly than lawsuits 
that did not demand punitive damages. Our analysis of the duration of cases 
showed that lawsuits that did not include a punitive damage demand were 
concluded in an average of 15 months, while punitive damage lawsuits 
required an average of 21 months to conclude—a six month difference.

It is difficult to know whether this distribution of case filings, punitive 
damage demands, and average duration to resolution holds constant in the



case filings in other jurisdictions. But for purposes o f  illustration only, if this 
distribution were roughly similar in all the jurisdictions covered in the 
Department of Justice estimates, it would suggest that a business defendant 
facing a punitive damage demand would have about a 14 percent probability 
of receiving an adverse punitive damage judgment at triad—substantially 
higher than the 5.9 percent of trials that resulted in punitive damages in all of 
the trial verdicts considered as a whole in the DoJ study.2 It should be 
emphasized here that many of the 75 counties included in the DoJ study, such 
as Washington state counties, do not allow or severely restrict punitive 
damages, so the overall probability in areas allowing punitive damages is 
certainly much higher than 14 percent.

Asking the Right Questions: The Dynamics of Lawsuit Settlement
To appreciate fully the significance of the findings of our analysis of lawsuit 
filings, it is necessary to understand how punitive damage demands may 
affect the calculus of out-of-court settlement demands. A review of the 
scholarship about this subject will establish the following conclusions:

1. The u n p r e d ic ta b i l i t y  o f  a prospective punitive damage award 
contributes significantly to the u n c e r ta in ty  (and therefore the r is k ) of a 
court trial outcome.

2. Both the uncertainty posed by the prospect of unlimited punitive 
damages, combined with the relative probability of a punitive damage 
award if a case goes to jury trial, provide litigants who demand 
punitive damages with potent leverage against risk-averse defendants, 
and tip the balance in settlement bargains in favor of litigants with 
weak or even frivolous cases.

As mentioned previously, concentrating on trial verdicts overlooks "where 
the action is" in dvil litigation: out-of-court settlements. We are not 
suggesting that verdicts are unimportant To the contrary, punitive damage 
verdicts are like the tip of the proverbial iceberg. The small number of trials 
affect decisions in the vast majority of lawsuits that do not proceed to trial. 
Verdicts are "information signals" for litigants. Even Stephen Daniels and

2 The calculation far this figure is s s  follows: In our case sam ple, 38J5 percent of business cases 
include a punitive dam age demand. The Department o f Justice report estimated that there 
were 5,240 tort cases against a business defendant in its sam ple o f cases from 75 counties.
H olding constant from our sample, this w ould suggest that 2J3Y7 of these cases included punitive 
damage demands (385% of 5,240 cases). If w e sssum e that the proportion of punitive verdicts is 
in parity w ith the distribution of punitive dem ands (Le., 78 percent against business), then 284 
of the 364 punitive verdicts in the DoJ study w ere against business defendants. These 284 
verdicts represent 14 percent of the 2,107 cases.



Joanne Martin, who are strong proponents of punitive damage awards, note 
that "jury verdicts in the minority of matters actually adjudicated play an 
important role in determining the worth, or settlement value, of dvil 
matters filed but not tried."3

To get a proper perspective on how this process works requires a 
consideration of the basic dynamics of a lawsuit. There is growing scholarly 
literature that offers several models of decision-making in the litigation 
process, esperially in cases involving doubtful or even frivolous legal daims. 
"Situations involving litigation are a paradigmatic case of bargaining 
conflict," Kip Viscusi has written, and hence susceptible to illumination 
through game-theory and dedsion-tree models.4 As professors Robert Coo ter 
and Daniel Rubinfeld of U.C. Berkeley have noted, "The attributes of 
litigation bargaining—rivalry, communication, side payments, 
interdependency, and uncertainty—characterize bargaining games as analyzed 
in microeconomics."5 This approach can help clarify the role of punitive 
damages in changing the calculus of settlement between litigating parties.

The first thing to understand about lawsuits under American law is that the 
plaintiff has the opening strategic advantage: even a plaintiff with a weak case 
places the defendant in the position of having to defend himself (and 
therefore incurring legal costs), or else the defendant will be liable for the full 
claim on a default judgment. Hence, even a defendant facing a suit without 
merit is often willing to pay an amount that is less than his prospective 
defense costs to settle the case and "make it go away." According to various 
studies, the cost of defense in an average tort lawsuit ranges from $6000 to 
$10,000, depending on the kind of suit.6 A litigant with even a mildly 
plausible basis for an average suit can often expect a nuisance settlement 
value within this range. Professors David Rosenberg and Stephen Shavell of 
Harvard Law School comment "By filing a claim, any plaintiff, and thus the 
plaintiff with a weak case, places the defendant in a position wher; he will be 
held liable for the full judgment demanded unless he defends himself.
Hence, the defendant should be willing to pay a positive amount in 
settlement to the plaintiff with the weak case—despite the defendant's 
knowledge that were he to defend himself, such a plaintiff would 
withdraw."7 University of Michigan economist Avery Katz adds that in

3 Stephen Daniels end Joenne Martin, 'M yth and Reality in  Punitive Damage*," 75 M innesota  
Law Review  1-64 (October 1990), p. 28.
4 W. Kip Viscuai, "Product Liability litig a tio n  w ith Risk Aversion," Journal o f Legal Studies, 
VoL XVn (January 1968) p. 120.
5 Robert D. Coofeer and Daniel L. Rubinfeld, "Economic A nalysis o f Legal Disputes and Their 
Resolution," Journal o f Economic Literature, VoL XXVII (September 1989), p. 1069.
6 J. Kakalik and N . Pace, Costs and Com pensation Paid in  Tort Litigation (Santa M onica: 
RAND Corporation Institute far Civil Justice, 1986).
7 D. Rosenberg A S. Shavell, "A M odel in  Which Suits Are Brought for Their N uisance Value," 
5 International Review  o f la w  and Economics (19S3), p. 3.



many cases "the defendant is willing to pay a settlement up to the amount of 
his defense costs in order to avoid having to respond to the plaintiff's 
complaint."8

The main determining factor of whether a filed lawsuit will yield a 
settlement to the plaintiff is the "threat credibility" of the suit, i.e., whal is the 
probability of a verdict favorable to the plaintiff if the case goes to trial, and 
what is the likely amount of damages that the plaintiff could win? The 
scholarly models of the out-of-court negotiation process suggest that an 
increase in th t prospective amo’int of a jury verdict increases the likelihood 
of a settlement offer by the defendant, and tends to increase the amount of 
such settlements. Professors Kathleen Engelmann and Bradford Cornell 
argue that "it is almost invariably the case that increasing the cost of litigation 
increases the probability of settlement."9 Professor Barry Nalebuff of 
Princeton University concurs, noting that "an increase in the court award . . .  
raises the probability of settlement." 10

This can be true even in frivolous or marginal lawsuits, or lawsuits with a 
doubtful chance of success at a trial. Professor Katz comments: " ihe main 
reason that frivolous suits are not always met with a blanket denial and 
refusal to negotiate, of course, is that the defendant rarely knows the merits of 
the claim with certainty. Since refusing to take a valid claim seriously can be 
quite costly, a frivolous plaintiff may be able to take advantage of the 
defendant's uncertainty regarding the claim's validity to extract a substantial 
settlement" Moreover, Katz adds, "higher trial costs raise the defendant's 
benefit from settling with valid claimants and makes him more willing to 
tolerate the cost of settling with strike suitors."11

The point is: punitive damage demands will often tip the balance of power in 
bargaining to the plaintiff, even one with a weak or frivolous case. It does so 
in two ways: by increasing the size of a prospective jury award (by an 
unpredictable and potentially enormous amount) if the case is taken to trial, 
and by increasing the legal costs that a defendant will have to incur to fight 
the suit at trial. First, to use a hypothetical example: while a $50,000 lawsuit 
with arguable merit might have a settlement value of $20,000 or $30,000, a 
$50,000 tawsuit that also demands $200,000 in punitive damages is no longer a

8 Avery K its; "The Effect a t Frivolous Law suits on the Settlement of Litigation/' International 
Review o f la w  and Economic*, Vol 10 (1990), p . 4
9 Kathleen Engehnann and Bradford Cornell, "M easuring the Cost of Corporate Litigation: Five
Case Studies," Journal o f Legal Studios, VoL XVII (June 1988), p. 397. For a general discussion of 
this p o in t see John P. G ould, "Ihe Econom ics of Legal Conflicts," Journal o f Legal Studies, VoL 
2, N o. 2 (June 1973), pp. 279-300; Ludan Arye Bcbchuk, "Suing Solely to Extract a Settlement 
Offer," Journal o f Legal S tudies, V o l XVU (June 1988), pp. 437-450; Cooter and Rubinfeld, op a t. 
1(1 Barry Nalebuff, "Credible Pretrial N egotiation," R A N D  Journal o f Economics, VoL 18, No. 2 
(Summer 1987), p. 206.
11 K att, op c it, p. 4 ,5 .



$50,000 lawsuit fo r  purposes of settlement. The presence of a punitive 
damage demand provides leverage for the plaintiff to force a higher 
settlement value from the suit. Second, the presence of a punitive damage 
demand often requires a more extensive, more costly, and more time- 
consuming defense by the defendants. Most punitive damage demands are 
based on claims of intentional wrongdoing or "conscious disregard" of the 
rights of the litigant Defending against such extraordinary claims usually 
requires a more expensive discovery process than ordinary damage claims. In 
addition to a discovery process about the basic facts of the injury or fraud 
involved in the tort allegation, determining the malicious intent of the 
defendant will involve more extensive, and therefore more expensive, 
document searches and depositions.

The key dynamic of the out-of-court settlement process is u n c e r ta in ty .  
Obviously if the outcome of jury trials were highly predictable, few if any 
cases would ever go to trial. The parties would always settle. It is the 
uncertainty of trial outcomes that has led to a thriving market for jury verdict 
data services, which are intended to provide at least some guidance to 
litigating parties to help estimate the risks of trial and the parameters of a 
reasonable settlement. Punitive damage demands add dramatically to the 
uncertainty of out-of-court settlement deliberations. The inclusion of a 
punitive damage demand increases the potential amount of an adverse jury 
award by an unpredictable degree, since punitive damages are unlimited.

To judge how serious a factor this is, it is necessary to consider the probability 
of receiving a punitive damage verdict if a case is taken to trial The 
plaintiff's leverage is only effective if the threat of extracting punitive 
damages from a trial is credible. What makes a punitive damage demand 
credible in the eyes of a defendant? The studies that minimize the number of 
punitive damage awards are highly misleading on this point

For example, the recent Department of Justice study's estimates on dvil 
lawsuits seems to suggest that because so f e w  cases result in punitive damages 
(364 out of 762JOOO cases filed, or .0004 percent), the direst of a punitive 
damage demand in a lawsuit pleading is not very credible.12 But this is to 
miss something rather obvious in the DoJ statistics: because only 15 percent 
of the lawsuits actually went to trial, the relevant question to ask is: w h a t is

12 ' C ivil Jury Casm and Verdicts in Large Countie*," U S . Department of Justice, Bureau of 
Justice Statistics, Spedal Report NCJ-154346, July 1995. It is important to talcv: .iota of the 
m ethodological difficulties w ith this study. W hile the study purports to represent a review of
762,000 case filings and 12/100 jury verdicts, in  fact tha Department of Justice only scrutinized a 
sam ple of these cases. It is  from  these sam ples that extrapolations are made in  the various 
tables in the study. Tha sam ple size is not divulged. This is w hy w e have consistently referred 
to the DoJ's figures as "estimates." Finally, the Department of Justice study does not provide a 
state-by-state breakdown, so  it is im possible to offer observations specific to California based 
on their estimates.



th e  r isk  o f  r e c e iv in g  a p u n i t iv e  dam age  ju d g m e n t  i f  a case  is b ro u g h t to  tria l?  
The 364 punitive damage verdicts in the DoJ estimates take on a new 
significance if pondered in this fashion: they amount to 3 percent of the 12,000 
cases tried, or 5.9 percent of verdicts in which the plaintiff was the winner. 
Three percent, or even 5.9 percent, still may not seem very substantial to 
outside observers who do not bear the risk themselves, but it is crucial to 
remember, however, that many if not a majority of these cases that went to 
trial d id  n o t  in c lu d e  a p u n i t iv e  d am age  d em a n d  as a p a r t  o f  th e ir  p lea d in g . 
Secondly, the DoJ statistics do not tell how many of the suits that included 
punitive damage demands, or how many of the verdicts that included 
punitive damages, were suits brought against busin esses  as opposed to 
in d iv id u a ls . (The Department of Justice has the data to make this breakdown, 
but chose not to report it in its study.)

The disaggregated figures in Table 3 below, taken from the Department of 
Justice estimates, tell the story more clearly.13 Although the DoJ estimates are 
severely limited because they do not tell us whether the defendant in these 
verdicts is an individual or a business, and does not tell us what proportion 
of the cases that went to trial sought punitive damages, they do confirm that 
the probability of receiving a punitive damage award is significant14 For 
example, in employment law cases (nearly all of which were brought against 
business defendants), we see that 26.8 percent of all verdicts included punitive 
damages, with a hefty median punitive award of $179,000.

13 These data appear aa Tabic 8 on page 8 in the Department of Justice study.
14 As pointed out above, the DoJ did not actually analyze 762,000 cases on s  case-by-case basis. 
It would take years to conduct such an analysis. But unless a substantial sample of cases is 
analyzed doaciy, it is im possible to answer som e key questions about what is  happening. The 
DoJ does not estim ate hew  many of the 762,000 suits requested punitive damages as a part of 
thdr filing, or how  m any of ths 12/XX) that w ent to trial included punitive damage dem ands. 
But without know ing this, it is difficult to judge the significance of som e of the DoJ findings. 
For example, w hile the DoJ study notes that cmly 13 out of 403 m edical malpractice verdicts 
included punitive dam ages, the study does not say—because the DoJ doee not k n ow -h ow  many 
of those 403 cases dem anded punitive damages as t  part of their case filing. Although the DoJ 
estimates do break dow n suits filed against individuals and filed against business, it does not 
reveal how m any of the suits against business that went to trial included punitive damage 
demands. Again, the DoJ cannot know this without actually examining each and every esse  
filing. Because the DoJ study is based on estim ates instead of a hard count of actual cases, it 
cannot tell us m uch that is  meaningful about the relative risk posed to defendants who face 
punitive dam age dem ands.
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Table 3: Punitive Damage Awards for Plaintiff Winners in Civil Jury Cases in
State Courts in the Nation's 75 Largest Counties,, 1992

Plaintiff winner 
cases

A m ount o f p u n itive dam ages aw arded to  
plain tiff w inners

% of plaintiff 
winner cases 
w ith punitive 
dam ages

No.
awarded
punitive
damages

To of
caue
receiving
punitive
danutgis

T otal M edian M ean
Over
S250K

Over
$1

znilL

Case type: 
All jury cases 364 5.9 $267379,000 $50,000 $735,000 23.7 11.6
Tort cases 190 4.0 91,477,000 36,000 481,000 22.7 10.1
Automobile 55 2.4 35,535,000 25,000 641,000 19.9 7.5
Prem ises liability 15 1.7 1,272,000 40,000 87,000 0 0
Product liability 3 2.2 40,000 9,000 12,000 0 0
Intentional tort 38 18.5 10,926,000 25,000 286,000 13.8 8.5
M edical m alpractice 13 3.1 3,120,000 199,000 245,000 31.8 0
Profsni malpractice 15 15.7 6,077,000 250,000 412,000 44.0 8.5
Slander/libel 8 29.8 1341,000 47,000 164,000 34.2 0

Toxic substance 13 6.2 26,420300 1,692,000 1,994,000 54.7 54.7
Other tort 30 7.2 6,746,000 100,000 226,000 20.9 10.9

Contract cases 169 12.2 169328,000 52,000 1,003,000 24.4 12.6
Fraud 38 21.2 7339,000 45,000 191,000 18.9 10.4
Seller plaintiff 24 5.6 1321,000 22,000 51,000 0 0
Buyer plaintiff 47 12.4 27,446300 27,000 581,000 3.6 11.1

Employment 46 26.8 132,759,000 179,000 2,875,000 42.1 26.1
R ental/lease 11 11.3 399,000 50,000 37,000 0 0
Other contract 2 1.8 365,000 145,000 162,000 44.4 0

Real property cases 5 11.7 6,873,000 85,000 1375,000 40.0 40.0

Another point should be made from the DoJ estimates. While defenders of 
unlimited punitive damages prefer to use m ed ian  punitive award figures 
because a few large awards can skew average  award figures, this point can be 
turned on its head. The large disparity between median punitive award 
amounts and average award amounts ($50,000 and $735,000 respectively in 
the DoJ estimates) highlights the unpredictability of punitive awards. As our 
previous report on punitive damages in California showed, there was a huge 
range in punitive damages awarded between 1990 and 1994, demonstrating 
that punitive damages are unpredictable and arbitrary.19 In California cases 
during this period, die range of punitive awards runs from 710 times 
compensatory damages to .0001 times compensatory damages. (In one case, a 
defendant who was not assessed any compensatory damages was nevertheless

15 P unitive Damages in  California: A  Prelim inary Report (San  Francisco: Pacific Research 
Institute, 1995).



hit with $62,000 in punitive damages.) It is precisely this uncertainty that 
provides the plaintiff with additional leverage in the settlement process.

Conclusions
The California statutes governing punitive damages use exceptionally strong 
language to prescribe when punitive damages are appropriate. Punitive 
damages should be awarded where there is "dear and convincing evidence" 
that a defendant has behaved with "malice," or has engaged in "despicable 
conduct which is carried on by the defendant with a willful and consdous 
disregard of the rights or safety of others." Other descriptions indude 
"oppression, intentional misrepresentation, deceit, or concealment of a 
material fact..."  Unless it is implausibly assumed that such extraordinary 
behavior is rampant and pervasive in California, the frequent appearance of 
punitive damage demands in lawsuit filings is evidence that they have 
become simply a regular litigation tactic.

It is not persuasive to say that the frequency of punitive damage demands 
have little or no effect on the cost and outcomes of litigation. The uncertainty 
and risk posed by potential punitive damage awards magnifies the leverage of 
such demands in out-of-court settlements. The prospect of "runaway juries" 
is far from fanciful. Even judges have felt compelled to speak out about this 
phenomena. In a recent Califcrn'a trial involving an employment dispute 
that resulted in an $80 million punitive damage award, the trial judge set 
aside the verdict, noting:

"This award is so disproportionate to the injuries, damages and 
conduct, and so unsupported by the evidence it shocks the 
conscience of this court to the point that the court cannot 
countenance such a result and feels compelled, despite its respect 
for the jury process, to grant a new trial . . .  Punitive damages 
award is excessive and clearly motivated by passion and prejudice 
[of the jury]. The award does not bear a reasonable relationship to 
the nature of defendant's action and the extent of plaintiffs' 
injuries."16

Despite the admonitions of California statutes that there be "clear and 
convincing evidence" of extraordinarily deliberate malicious behavior, it is 
clear that new guidelines and limitations on punitive damages are needed.

16 Lane v. Hughes Aircraft Company, Loa A ngeles County Superior Court Case N o. BC 075 519 
(December 15,1994).
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March 11, 1997

Representative Mark Hanley, Co-chairman
Representative Gene Therriault, Co-chairman
House Finance Committee
State Capitol
Juneau, AK 99801-1182

Dear Representative Hanley and Representative Therriault,

HB 58, making important changes in Alaska’s tort law, will be before the Finance Committee this 
week. This is a priority issue for the National Federation of Independent Business. With 4,400 
Alaska members, NFTB/Alaska is the states largest small-business advocacy organization. NFIB 
represents the entire spectrum of independent businesses, from one person “cottage” operations to 
quite substantial enterprises.

NFIB is interested in changing Alaska’s tort laws to make the civil justice system more fair, more 
efficient and less costly. That is the purpose of HB 58. This bill allows for appropriate compensation 
for persons injured through the fault of others. There is no limit on economic damages such as 
medical costs and lost wages. It does put a reasonable cap on additional awards for damages such as 
pain and suffering. It prohibits punitive damages unless deliberate disregard for another person is 
shown. It also puts sensible limits on punitive damage awards.

NFTB/Alaska strongly supports putting reasonable limits on non-economic and punitive damages. 
When there are no limits on damages, any business may be just one lawsuit away from being put out 
of business. The unpredictability of what a jury may award often forces insurance companies to settle 
out of court too soon for too much money. This drives up the cost of liability insurance.

NFTB/Alaska believes HB 58 will help control the costs of personal injury cases while assuring 
appropriate compensation for persons injured through no fault of their own. NFIB/Alaska urges 
support forHB 58.

Sincerely,

Thyes J. Shaub 
on behalf of NFTB/Alaska

217 Second Street, Suite 206 .Juneau, AK 99801. 907-46J-5118 . Fa* 907-463-5128 
Tbt Guardian of Small Butlnats for Fifty Ytart
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Mr. Gtrne Therriault 
Co-Chairman, House Finances 
State Capitol, Room 517/15 
Juneau, AK 99801-1182

Dear Representative Therriault:

I'm writing this letter to encourage your support of tort refonn. I appreciate the efforts 
that you expend on our behalf. As you may know, I was instrumental in founding the 
original tort refonn effort in Alaska, called the Citizens' Coalition for Tort Reform. We 
got some tort refonn established in 1986, and were successful in getting the initiative on 
the ballot in 1988. Clearly not enough was done. The bill introduced by Senator Miller, 
and its running mate, Representative Porter's SSHB58, will certainly go a long way 
towards solving the problems that present us.

While it may be true that in 1976 only doctors and other small groups were affected, it is 
now the case that absolutely everyone in Society is affected. I most recently had a 
conversation with Oren Seybert of Penninsula Air. They had the unfortunate occurrence 
of an airplane disappearing with its passenger on board. The passenger's economic value 
is computed to be more than one million dollars. Unfortunately, Oren is in the unenviable 
position of being completely unable to obtain more than one million dollars in insurance,
It is not only the cost inter ests of insurance, but the availability, that often affects decisions 
of businesses and professions in the State of Alaska.

Mr. Jim Jordon, of the Alaska State Medical Association, has been kind enough to 
forward two articles which I would like to bring to your attention. They are written by the 
American Academy of Actuaries. Once in my life I wanted to be an actuary, until I found 
out how little contact actuaries have with their fellow human beings. Having said that, 
they are very excellent at analyzing numbers in a dispassionate way, This analysis would 
appear to confirm what many of us have been thinking and saying for a long time.
MICRA Reform in California has been demonstrably effective. California doctors now 
pay less for the same level of malpractice insurance than Alaska Doctors pay. No one, I 
think, would believe that Californians are less litigious than Alaskans. It simply shows the 
effectiveness of the Tort Reform legislation passed in 1975. The article also points out 
that tort reforms are ineffective when passed piece-meal. We have heard numerous 
arguments over the years that tort refonn should be incremental, that we should do a little 
bit at a time. I for one have resisted those arguments because every time a small piece of



legislation has passed, everyone says tort reform is done, and since it's a controve"ial 
subject, they don't want to touch it again for the next four, five, or ten years. Meanwhile 
it's like having a bucket with ten holes in it, and one hole is plugged; the bucket still leaks 
at a very rapid rate.

A cap on non-economic damages, the prohibition of recovering from collateral sources 
and mandated structured periodic payments, are key elements to this tort refonn. The 
MICRA Legislation included limitations on contingent fees. The pro-active way of 
making that statement is that in effect, more money is left for the truly injured client. The 
point is made in these articles, however, that that contingent fee is usually a fixed sum of 
money, regardless of risk involved in the case. A truly contingent fee would take less 
money from a case that was an open and shut case, as opposed to those in which there 
was considerable doubt. I can assure you that the standard practice in the Alaskan Legal 
Community is to take a fixed percentage of the case, regardless of risk. Those trial 
attorneys who are fortunate enough to be in the position of having the "Oh my God" case 
come through the door, are virtually ar*sured of being millionaires as the result of the 
outcome of a single case. That seems a little unbalanced.

I'm enclosing, for your perusal, an analysis of a case that occurred in Alaska in 1987. 
Essentially Mr. Justice was involved in a bar fight, presented himself to the Emergency 
Room at Alaska Regional Hospital, which subsequently has become Columbia Hospital. 
He was thoroughly examined and sent home. He returned almost exactly 24 hours later, 
in the early morning hours, and was again examined and no material findings were 
produced. He then left to go to California. He was extensively evaluated in California, 
including CAT-scans and MKTs, for persistent headaches, and was admitted twice in 
California with no findings noted. On the third admission, he presented with symptoms of 
a cerebral hemorrhage, and was subsequently discovered to have a Berry aneurysm, which 
is a congenital malformation that he had prior to his altercation in the bar. It is 
noteworthy that he left Alaska neurologically intact, with the appropriate measures having 
been taken.

He elected to sue in California, which by then had enacted the MICRA Reform mentioned 
in the previous part of this letter. As a result of that, there was a cap on non-economic 
damages. He had mandated periodic payments for his economic damages. There were 
limitation on the amount of money that the attorney could recover, and he had no 
collateral source at that time from which to recover.

After having received the benefit of this life-time benefit in California, he returned to the 
State of Alaska. He sued the doctors and Alaska Regional Hospital, and shortly before 
trial, dropped the doctors. The jury was never permitted to know that he had received full 
compensation under the California Mi era Act. The jury returned a verdict of "guilty", and 
assessed damages. We have enclosed an analysis of these damages, with those paid by 
California on the left, and those paid by Alaska on the right. You can see dearly that the

Pag* 2 - Gene Therriault



cost to settle the same case in California was one-third of that in Alaska. Another way of 
stating it is, that Alaska health care consumers pay three times as much to injured victims 
as California health care consumers do. In the end, all the money comes from the patients 
or their payors. This is a clear and egregious example of why collateral sources need to be 
limited. You will hear time and time again that "Tort Reformers* are trying to rig the Jury 
system. Nothing could be further from the truth. We'd simply like the Jury to know the 
whole truth and nothing but the truth, and if that were the case, we believe that they 
would come to a sensible verdict.

I appreciate the opportunity to present you with this information, and I would be most 
happy to discuss any part of it. (I have read the Justice file, including the examinations in 
the E.R. myself, and therefore I can promise you that it did ha ppen as indicated.)

Pag* 3 - Gen* Therriault
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In November of 1987, MICA went to trial on the Justice v. Humana Hospital Case. 
MICA insured each of the three defendants including the hospital on a “tail” policy purchased 
when Humana brought Community Hospital. The two physician defendants were dropped the 
day before trial by the plaintiff’s attorneys and the hospital became a single defendant.

CASE FACTS:

Justice was seen in the emergency room on two occasions in May of 1982 for injuries 
received from a fall in an Anchorage bar. The visits were both in the middle of the night and 25 
hours apart. 48 hours later the patient presented himself to Los Angeles County Hospital where 
he was admitted and discharged the next day. He was admitted yet again five days later, 
discharged and finally readmitted twelve days later comatose with a right sided hemiplegia.

LEGAL ACTION:

Separate suits were filed in California and later in Alaska. L.A. County made a 
settlement with an agreement that if the plaintiff was successful in Alaska, L.A. County could 
recover 1/3 of the Alaska award to a maximum of $300,000.

TRIAL RESULTS:

MICA tried to join L.A. County Hospital in a joint defense. Certainly they were 
‘ responsible for the last and longest treatment. Our court would not allow this and further would 

not allow any negligence by L.A. County to be a defense. The outcome was a verdict with the 
plaintiff 10% negligent and Humana 90% negligent. The verdict was an award totaling 
$1,304,244 with add-ons for prejudgement interest and Rule 82 increasing the award to in 
excess of $2,000,000.

TORT REFORM EFFECTS:

The cost to Alaska to pay for the plaintiff who had already received retribution in
California is substantial. Tort Refonn legislation would have had an absolute impact on the
results of this case. Under Tort Reform legislation-
• the extent of L.A. County’s negligence would have to be considered;
• the percentage of fruit for Humana would be affected under joint and several 

liability;
• collateral source from the L.A. settlement would have to be offset and;
• a cap on non-economic losses would have impacted the judgement

MICA feels this is an excellent representation of the positive effects of California tort 
refonn. Because of the positive effects of California tort reform. Because of our own laws, 
Alaskans paid in the extreme for a plaintiff that had been compensated elsewhere. Our analysis 
of the Justice case leads us to the irrevocable conclusion th2 t tort reform legislation will decrease 
costs to Alaska and its citizens.



COMPARISON OF RESULTS IN JUSTICE 
With Mandated Structured Settlements

California
(WITH Tort Reform)

($1,344,090) $32,000 paid 
per year for life
expectancy of 42 years $ 305,615

$75,000 payment on
July 1,1995. 28,1‘.'3

$200,000 payment on
July 1,2005. 28,101

$400,0G0 payment on
July 1,2015. 22,125

Present value of future
payment of total jury
verdict of $2,019,000
as of July 1, 1985. $383,958

Plus cash payment on
July 1,1985. 50,000

Plus attorney fees present
values as of July 1,1985. 130,000

Plus costs 15,000

Subtotal $578,958

Defense cost unk

Total $ 578,958

A laska
(WITHOUT Tort Reform)

Total jury verdict

Less plaintiffs 10% comparative 
negligence

Present value of L. A. Hospital 
settlement as of July 1.1985.

Collateral benefits pursuant to 
AS 09.55.548(b)

Subtotal

Prejudement interest @ 10.5% 
per annum from May 30,1982 
(date of injury) through 
March 16,1988.

Rule 82(a) attorney fees

Subtotal

Insurance, Defense fees 

Total

$ 1,449,160

(144.916) 
$ 1,304,244

(2 1 0 ,2 0 1 ) 
$ 1,094,043

(89,378) 

$ 1,004,665

683,534

171,319

$ 1,859,518 

501.605 

$ 2,361,123

DOES TORT REFORM WORK?

T h e  e ffe c t o '  mandated structured settlements:

In California, the plaintiff received $2,214,000 from a structured settlement for a present cost of $578,958. 

In Alaska, the plainteff received $1,859,518 with a present cost of $1,859,518.

The present cost to health care consumers in Alaska in 3.2 times the amount in California.
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March 10, 1997

Brian Porter, Majority Leader 
State Capitol, Room 216 
Juneau, AK 99801-1182

Dear Brian:

Thanks again for your efforts in Tort Reform. I'm enclosing two articles that Jim Jordon 
of ASMA sent over to me. They are produced by the Acturarial Society. They leave very 
little doubt that tort reform is effective. They show clear evidence that a package of tort 
reform is what's required, and not individual piece-meal segments, The experience in Ohio 
shows that when enacted, they were effective, and when repealed, the costs rose. These 
State examples, I would think, would be abundant information for someone who truly 
wanted to understand the system.

Once again, I appreciate your help, and let me know if there is anything that I can do 
to help.

Sincerely,

*y

‘  i, M.D. *David A. McGuire

DAM:li



R e f o r m s  W o r k  B e s t  a s  a  P a c k a g e .  S t u d y  S h o w s

B y  J e f f r e y  S p e ic h e r

A lmost everyone agrees: The
medical malpractice system in 
the United States serves no one 
well. Although a few multimil­
lion dollar settlements draw 
public attention, most individ­
uals who suffer real injury at the 
hands of their physician or hos­
pital accept less than the full val­
ue of their claim—and endure 
long delays before receiving 
compensation. Those most 

harmed—people left with lifelong medical needs or perma­
nent loss of income—are most likely to be underpaid.

Physicians, who in the 1950s faced a l-in-7 chance of 
being sued over the course of a career, now see the odds re­
duced to l-in-7 per year. As a result malpractice insurance 
premiums have skyrocketed, causing many practitioners to 
abandon their specialties or adopt costly defensive-medidne 
procedures. Many insuren, buffeted since the early ’70s by 
recurrent cycles of higher claims frequency and larger jury 
await!*, have withdrawn from the market, which has reduced 
availability of coverage and further driven up costs. And as 
for attorneys . . . .  well, even some thoughtful legal schol­
ars believe the system is out of whack.

According to Randall Bovbjerg of Washington’s Urban 
Institute, author of numerous studies on medical malprac­
tice, many of the system’s problems arise from a basic dif­
ference between doctors and lawyers: Physicians think about 
healing injuries, attorneys about resolving disputes. Says 
Bovbjerg, “Doctors see medical malpractice as a way to make 
injured patients whole—financially as well as physically. 
Lawyers come into the process after a conflict arises, and 
their focus is on justice for their client.”

Jeffrey Spetcber is manager of member communications 
for the Academy and an editor far Contingencies.

This difference in worldview intertwines medical mal­
practice with the legal system. Malpractice must balance the 
need to compensate deserving claimancs, deter future viola­
tions by malting doctors more careful, and obtain justice for 
both patients and medical providers. All this from what Bovb­
jerg defines as “mainly an Insurance system run by experts.”

A group of those insurance experts, members of the 
American Academy of Actuaries, recently suggested an ap­
proach to make the system less costly. According to the 
Academy report, “Medical Malpractice Tort Reform: 
Lessons from the States,” the mixed results of reform 
attempts by the stares point the way to effective federal 
action.

“Congress should adopt a comprehensive approach to 
tort reform by adopting a package of measures,” says Jim 
Huricy, an actuary with Tillinghast/Towers Perrin and leader 
of the Academy group. “Our report provides a synthesis of 
measures that have been effective at the state level."

A Package Deal
The California Medical Injury Compensation Reform Act 
(MICRA) of 1975 shows the success of the package ap­
proach. Before MICRA’s adoption, the state’.*- percentage 
of total U.S. loss payments was significantly higher that its 
proportion of the nation’s phyridans. By 1981, California's 
loss payments had dropped and were about even with its 
percentage of physicians. Costs continue to fall, even as Cal­
ifornia’s share of physidans remains sable. Writes the Acad­
emy group: “The relationship of decreased relative costs ro 
the timing of reform provides strong evidence for the ef­
fectiveness of the MICRA package.” [See Figure 1.]

At the head of the Academy’s list for lawmakers is a na­
tionwide cap on jury awards for noneconomic damages such 
as pain and suffering. As evidence, Hurley points to Ohio 
where malpractice costs fell after a 1975 cap on damages, 
only to rise dramatically after court challenges led to a 19S5
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FIGURE 1
Malpractice Loss Payments in California 
as a Percentage of the U.S. Total, 1975-94
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ruling that overturned the cap. [See Figure 2.]
Such a cap should be established on a per-mcdical-injury 

basis at a level low enough to have an impact— at 5250,000, 
for example. In addition, a mandatory collatcral-source off­
set rule is needed to ensure that double and triple indem­
nification cannot be collected through multiple suits. Un­
der this rule, a jury or judge would have to consider 
compensation paid from other sources.

Above all, the Academy report warns against piecemeal 
or faulty changes. Loss experience in New York shows that 
the individual tort reform measures adopted in that state 
over the past two decades did not improve costs relative to 
the U.S. total. “Poorly crafted malpractice reform—either

A b o v e  all. th e  A c a d e m y  repo r t  w a r n s  

a g a i n s t  p i e c e m e a l  o r  faulty  c h a n g e s .  
“ P o o r ly  c r a f t e d  m a l p r a c t i c e  r e f o r m -  
e i t h e r  ind iv idua l  m e a s u r e s  that  a r e  t o o  
l im i ted  o r  b r o a d  t r a n s f o r m a t i o n s  tha t  
a r e  t o o  f a r - r e a c h i n g - c a n  h a v e  

u n i n t e n d e d  c o n s e q u e n c e s  that  d r ive  
u p  c o s t s . ”

individual measures that are too limited or broad transfor­
mations that are too far-reaching—can have unintended 
consequences that drive up costs,” says Hurley.

The Academy’s suggested approach involves what med­
ical malpractice experts call “takeaway” reforms— preserv­
ing the current reliance on the tort system, but eliminating 
some of the costliest and most abused features.

Other voices in the debate, including representatives of 
the medical community, call for a back-to-the-drawing-board 
approach. Unfortunately, the design that comes back often 
relies on a no-fault model. While no-fault medical mal­
practice insurance would largely untangle the process from 
the legal system, no-fault often rewards individuals whose 
claims would otherwise be denied. Says Hurley, “No-fault 
would drive frequency of claims through the roof—some 
argue by a factor of at least two and perhaps by a factor of

FIGURE 2
Malpractice Loss Payments in Ohio 
as a Percentage of the U.S. Total, 1975-94
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eight or more. It’s scary how many things can be compen­
sated under the typical no-fault system.”

Frequency of claims, according to Hurley, is the key dri­
ver of costs. “Ove: the past two decades, the plateaus and 
surges of claims frequency have been difficult to anticipate 
and measure, but the long-term trend has been up,” says 
Hurley. Size of claims also is an important cost factor, but 
dollar amounts in settlements have been increasing in a mcir 
predictable fashion over time.

No-fault also would take most cases out of court and 
make malpractice a transaction between insurer and claimant. 
Advocates claim that this would cut legal costs—which are 
enormous. For example, according to the Insurance Ser­
vices Office, legal defense costs for insurers alone account­
ed for 14 percent of total tort costs in 1992.

However, experience in Florida and Virginia, where no­
fault for obstetric cases is already in place, does not show 
substantially reduced costs or less need for legal counsel. 
Says Bovbcrg, “Everyone who uses the no-fauJt system in 
Florida and Virginia consults a lawyer.”

Other options exist. A proposal by Jeffrey O’Connell, 
professor at the University of Vugmia School of Law, seeks 
a middle way between no-fr.ult and status quo. He would 
shorten the process and lower costs through an early offer 
of payment of noneconomic damages.

O’Connell is blunt about his disgust with the current 
state of affairs. “Medical malpractice is a nightmare of use­
less circularity,” he says. However, according to O’Connell, 
the system Is not consistently biased against defendants. 
Most proposed changes, on the other hand, invariably fa­
vor the defendant. Justice—as well as political reality— re­
quires benefits for the plaintiff as well.

“Reform requires a quid pro quo," says O’Connell. 
“While the Academy has described quite lucidly the options 
for takeaway reform, such measures could not get through 
Congress without being so watered down as to be mean­
ingless,” says O’Connell. “True reform should involve a fair 
trade: making it easier for claimants to be paid, but paying 
them less, as under workers compensation laws.”

An Offer You Can’t Refuse
O’Connell’s ideas have found sponsorship on Capitol Hill.
A bill introduced in the 104th Congress by Sen. Mitch Mc-
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ConnelJ (R-Ky.) would create an cariy-offer plan for all tort 
claims, including medical malpractice. Under the proposal, 
a defendant in a personal injury claim is given the option of 
offering payment to the injured party within ISO days of 
the daim. The defendant purchases for the daim ant a com­
prehensive major medical insurance policy that covers med­
ical expenses, rehabilitation, and lost wages beyond monies 
received from collateral sources. Li addition, reasonable 
hcirly fees for the daimant’s attorney would be paid.

Claimants who are offered such a settlement within 180 
days of the daim would be obliged to accept. This won’t 
get egregious medical offenders off the hook, however. A 
normal tort daim could be pursued for noneconomic dam­
ages, but with a highc than-currcnr standard of evidence.

Medical mabractice is a nightmare of 
useless circularity.

The plaintiff must prove that the medical provider’s mis­
conduct was wanton or intentional.

Because the defendant would not be forced to offer a 
settlement, physicians and their insurers could take their 
chances in court in the case of bogus daims. However, the 
risk might be too great. O’Connell cites a prominent med­
ical malpractice defense lawyer who estimates that he’d make 
an early offer in 200 of the his firm’s 250 current cases. So 
the balance is tipped toward the defendant, but not with­
out providing a substantial benefit to the plaintiff: Timely 
resolution and quick settlement.

The limit on legal fees would discourage what O’Con­
nell calls “the unconsrionable abuse of the system by some 
members of my profession.” Among other criticisms, the 
Virginia professor points out that contingent fees are often 
not truly contingent on risk. Attorneys take the same set­
tlement percentage from open-and-shut cases as from com­
plex cases, a practice that subsidizes work on failed litiga­
tion and which O’Connell denounces as an illej:;.! tax on 
deserving daim ants.

Hurley gives O’Connell’s proposal a mixed review. “To 
its credit, the early-offer plan is not mandatory for defen­
dants, which leaves the tort system in place to challenge 
claims perceived as nonmericorious," says Hurley. He also 
notes that periodic insurance payment to daimants allows 
compensation to be made as costs are incurred, eliminating 
the burden of large lump-sum payouts. Also. O’Connell’s 
plan emphasizes two fundamentals that the Academy report 
identified: mandatory recognition of collateral benefits and 
controlling noneconomic damage costs. In fact, the O’­
Connell plan eliminates consideration of noneconomic dam­
ages altogether unless the case goes to court.

However, Hurley notes, the periodic payment plan the­
oretically would have to remain in force for decades. Will 
claimants be out in the cold after the disability policy lim­
its are reached, or will the insurer fiice unlimited exposure? 
Another concern: Like no-fault, the early-offer plan could 
give incentives for unmerited claims. Insurers may pay a 
doubtful daim rather than incur expensive litigation costs

T h e  R e v o l u t i o n  I n a

R e i n s u r a n c e  A d m i n i s t r a t i o n .

It begins not with a BANG.~ but with a CLICK.
CPS-STAR is the customized life reinsurance administration 
software far Windows that gives you the power to process 
assumed business as well as self-adrrinister ceded reinsurance.
• Translate and import transactions from any system

• Extract any data to other systems
• Produce ad hoc reports

• Automatically manage retention

STAR also provides EDI capabilities 
and Year 2000 compliance.

To find out more 
about CPS-STAR, 
call 203.324.9203

Software

Administer 
Reinsurance
O M uiaiwaM iwcim nw ic

and risk a large judgment award. In addition to increased 
costs, Hurley worries about a basic question: “Is ic the right 
message to send to individuals who chink doctors and in­
suren have deep pockets? The system may have practical ad­
vantages, but in terms of equity, it is hardly fair."

No matter which remedy is tried, no action will slash pre­
mium costs immediately, Hurley cautions. “Tying tort re­
form to premium reductions, as has been done in some 
states, is unrealistic," he says. “There is little evidence that 
the cost savings can be translated directly into lower costs 
for health care providers. More likely, reform will slow the 
rate of premium cost increases.”

The course of reform will be determined by elected of­
ficials at the sate and federal levels. The debate will be long, 
no matter which option—if any—is approved. In the mean­
time, the cost of inaction continues to be passed on to the 
public in the form of increased medical fees and reduced 
services.

By working together in recent years, insurers and health­
care providers have begun to bring medical spending un­
der control. Effective medical malpractice reform is one way 
to keep the momentum going. C

v& B C TCM S j^A naw a r to Brain Drain, pafa 13: ,iV  - .  .•
teuac fainter la 76.
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How do YOC trim S20 billion a year from 
Medicare? That’s about what it will cake to 
save off bankruptcy. The easiest way; ampu­
tate lawyers.

It can be done. In 1995 Congress immu­
nized community health care centers from 
malpractice suits. Ifre federal government 
now coven the claims incurred by these feder­
ally subsidized clinics—claims are heard by a 
judge, not a jurv, and there are no punitive 
awards. The dir.'cs save an estimated $40 mil­
lion :r. m??bract :e insurance. That funds 
trectmen*- Vo? = , tddirirnal half-million indi­
gent padenu.

Why stop the/1 ? . _- .ry spends about 
S8 billion a year ■>.■<!> heart-disease
pari-nrt. C»r. 5.' r̂ds, aboh h ; : Jve dam­
ages, implr.nent a few oth«> C in ? ‘mancial 
limits o \ medical malpractin. sui s, you 
reduce hospital expenditure", on cir, s i  
nvuencs by 554 to 9%.

If limits like these had been vritten into 
federal law, nationwide spendii g on cardiac 
disease in die late 1980s woulr. have been 
$600 million a year lower. Ex' rapolate these 
results to medical spending generally—-a 
debatable but reasonable enough basis for 
estimation—and you find that ton reform 
would save the country as a whole well over 
SSO billion a year.

But how ir.uch more negligent medicine 
would that ca courage? How many more car­
diac patients v ould die? How many more 
would get inferior treatment and suffer a 
second heart attack as a result? The best esti­
mate: None at all. Nor would any true victims 
of negligence go uncompensated. The 
reforms we’re talking about here don’t elimi­
nate liability, they just place sensible limits on 
windfalls and double-dipping. They are in fact 
aiready part of die law in many sates.

The number, I dte come from a very 
important paper, “Do Doctors Practice 
Defensive Medicine?” written by Daniel 
Kessler and Mark McClellan, both of Stanford 
University. The paper appeared in the May 
1996 Quarterly Journal o f Economics.

The authors analyze d a n  on all elderly 
Medicare beneficiaries hospitalized for seri-

112

ous heart diseaje in 1984,1987 and 1990.
The study correlates spending for medical 
care with rate tort laws. About three 
patients in five were created in sntes that 
placed no direct limits on rights to sue. But 
two in five were hospitalized in states that 
did. Direct liability limits have clear, strong 
effects on medical spending, the study 
condudej.

But that’s just the first half of the story. 
Previous studies—most notably one conduct­
ed by Harvard Medical School in 1990— 
asked panels of doctors to review paricnt files 
and attach subjective judgments about 
advene outcomes aqd deficient treatment.
Much of the “negligence" identified in this 
way had no significant impact on the ostensi­
ble victim. Studies like this didn't reveal much 
about the consequences of malpractice litiga­
tion because they didn’t pin down the conse­
quences of malpractice itself.

With elderly cardiac patients there are 
objective standards for assessing ineffective 
care: Patients die, or they end up back in a 
cardiac ward not long after discharge.
Medical tort refrrrm 
would wre the country 
$50 billion a yean

Analyzing the record on these solid criteria, 
Kessler and McClellan reach a second, clear 
condusior,:: None of the liability reforms 
studied “led to any consequential differences 
in mortality or the occurrence of serious 
complications."

If liability docau’t force doctors to provide 
better treatment, why does it boost the cost of 
medicine so sharply? Unlimited liability gets 
you more mctiidnc, not better. Lawyer-shy 
doctors administer tests willy-nilly, and hand 
off patients to spetialists with great alacrity.
They know that the surest way to avoid liabili­
ty is to dispatch your prcaicm patient to 
someone else—a lab technician or another 
doctor. This can go on indefinitely. It’s very 
expensive. And medically useless.

Congress has generally left medical mal­
practice refo.m to the states. But when 
Medicare and Medicaid patients sneeze, it’s 
the federal Treasury that catches cold. No 
principle of federalism requires federal taxpay­
ers in Monona to pay for Mississippi medicine 
ordered up by the lawyers there, not the doc­
tors or patients.

The best place for Congress to balance the 
Medicare budget is on the backs of trial 
lawyers. These lawyers are not old, not poor 
an< iot needed. ■  ‘

I'-orbe* ■ January 27. 1997
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Medical Malpractice Tort Reform: 
Lessons from the States

The cost of insuring physicians against medical malpractice claims has increased dramatically in recent 
years. Skyrocketing premium com and a strbig of highly publicised lawsuits have led many physicians to 
curuil certain high-risk procedures. By reducing the availability of important medical services, this prac­
tice of defensive medicine could have serious pubbc-heahh consequences. In addition, humssed malprac­
tice insurance expenses art passed on to patients and health plans, Thus fueling medical inflation.

To combat these Gl effects, several states have adopted reforms designed to reduce dt* cost nf medical 
malpractice insurance. More recently, Congress has attempted to follow the initiative of the states but has 
been unable to enact comprehensive medical malpractice tort reforms into law.

To dale, slate efforts have enjoyed varying degrees of success m reducing medical malpractice insur­
ance rates. What can be learned from the experience of the stataf How can these conclusions be applied 
at the federal leveB The American Academy of Actuaries Work Group on Medical Malpractice Reform has 
studied die impact of state refbrmi and offers its comments to state and federal officials who are consider­
ing national tort reform.

Findings

Any federal medical malpractice tort reform effort 
should be based on a package o f measures that have 
exhibited some success in stabilizing medical mal­
practice costs. The most effective elements of such a 
package are a cap on noneconomic damages and an

offset for collateral payments from other sources. 
These reforms would limit the financial exposure of 
health-care providers to lawsuits and would ensure 
that damages could not be collected through multi­
ple suits. While there are significant limitations on 
data used to study specific tort reforms, persuasive 
results can be observed by looking at medical mal­
practice costs in certain states over time and relating 
that experience to the timing of particular tort 
refonn measures.

In the following comparison of cost levels in three 
sutes that have enacted tort reform measures, paid 
losses of tue individual states as a percentage of the 
U.S. total are used as the measure of costs. The per­
centage of physicians in each state as a total of U.S. 
physicians is used as a reasonable benchmark. The 
degree to which the percentage of paid losses differs 
from the percentage of physicians measures the 
effectiveness of the reforms. All else being equal, the 
relative cost percentages of paid medical malpractice 
claims should remain constant over time. Any 
obse rved changes in a state's re la tiv e  cost levels pro­
vide an indication of the effectiveness of tort reform. 
The three states studied are California, New York, 
and Ohio.
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v California. Since the Medical Injury Compensation 
Refonn Act (MICRA) package of reforms was enacted 
in 1975, medical malpractice costs have fallen substan­
tially as a percentage of the U S  total

• New York. Individual reform measures were 
adopted in 1975,1981,1985, and 1986. No observ­
able improvement in the state’s relative costs has 
resulted. The New York reforms did not include a 
cap on damages.

• Ohio. Reforms enacted in 1975 included a cap on 
damages. The cap was overturned in 1985, after which 
costs rose dramatically and have remained high.

California_________________________________

The California loss data (Exhibit 1) illustrate that 
while the state’s proportion of the U.S. physician 
population has remained relatively stable, its per-

E x hM I
Malpraake Loss Payments in California as a Percentage of the U i  Total, 1975-94
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centage of loss payments has dropped dramatically 
since rnactment of the MICRA package of tort 
reforms. Before MICRAs adoption in 1975, 
California’s percentage of loss payments was signifi­
cantly higher than iu proportion of physicians. By 
1981, California’s loss payments had dropped and 
were about even with its percentage of physicians. 
Since that date, California has continued to benefit 
from MICRA: Costs continue to drop as a percentage 
of the U.S. total, even as the percentage of physicians 
remains stable. Although other factors affect these 
data, the relationship of decreased relative costs to 
the timing of refonn provides strong evidence for the 
effectiveness of the MICRA package.

Many opponents of tort reform argue that insur­
ance premiums do not drop after medical malprac­
tice refonn. Indeed, costs and premiums normally 
rise with inflation, and tort reform may only slow the 
increases. However, the California data show that 
premiums declined as losses declined. Exhibit 2 
compares the paid loss dara from Exhibit 1 with 
California premiums as a percentage of the total U.S.

medical malpractice premiums. Although year-to- 
year fluctuations do occur, premiums have fallen in 
proportion to the decline in losses. Com nation 
tends to keep companies at an appropriate profit 
margin, and any extra profits are normally short­
lived.

N e w  Y o r k ___________________ _____________

The New York loss experience is shown in Exhibit 3. 
It shows that the individual tort reform measures 
implemented in New York did not improve New 
York’s experience relative to that of other states. New 
York’s loss payment percentage does not show any 
observable partem of decline or improvement over 
the 19-ycar period, despite the various tort reform 
measures adopted. The New York reforms did not 
include a cap on damages and were enacted in piece­
meal fashion. Therefore, this result supports the 
merits of a cap on damages and the concept of a 
package of reforms.

Exhibit)
Malpractice Last Payments in New York as a P rom o te  of the U.S. Total, 1975-94
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Ohio

The final example is Ohio, with data presented in 
Exhibit 4. The data show a gradual decline in costs 
following tort refonn in 1975. The Ohio cap on- 
damages came under court challenge in 1982, result­

ing in sharp increases thu reached a peak in 1985 
when the cap was finally overturned. Since 1985, 
cuts in Ohio have remained high, with no signs of 
decreasing. Again, the data appear to support a tort 
reform package and the specific benefit of a cap on 
noneconomic damages.

Exhibit 4
Malpractice Less Payments in Ohio as a Percentage of the H i.  Total, 1975-94
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Conclusions

California’s experience indicates that properly imple­
mented medical malpractice tort reform can reduce 
the cost of medical malpractice insurance. After 
reviewing several states’ experience with medical 
malpractice tort refonn and examining studies on 
the issue, the Academy work group has concluded 
the following:
• a package of reforms is more likely than individual 
reforms to achieve savings in malpractice looses and 
insurance premiums, and
• key among the reforms in the package are a cap on 
noneconomic awards and a mandatory collateral- 
source offset rule.
For reform to be effective in reducing costs, the cap 
on noneconomic awards should be established on a

per-medical'injury basis at a level low enough to 
have an impact (e.g„ S250,000). In addition, a 
mandatory collateral-source offset rule is needed to 
ensure that double and triple damages cannot be col­
lected through multiple suits. Under this rule, each 
suit would have to consider damages already paid 
from other sources.

Although these reforms have been successful in 
reducing the cost of medical malpractice insurance, 
elected officials and regulators must still consider 
the effects of medical malpractice reform on physi­
cians, consumers, health plaru, and other interested 
parties. When considering medical malpractice 
reform, state and federal officials should weigh the 
impact on society as a whole and strive for a bal­
anced, comprehensive solution.
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March ! 2 , 1997

The Honorable Gene Therrault 
STATE CAPITAL, Room 511 
Juneau, Alaska 99801-1182

Re: SSHB58 - Tort Reform Legislation

Dear Representative Therrault:

The Municipality of Anchorage is self insured for tort claims. As such, every dollar spent 
on the defense and resolution of tort claims is paid directly by the taxpayers. Despite earlier 
tort reform, die Municipality of Anchorage continues to be faced with frivolous lawsuits and 
in a climate of a back logged court system and increasing defense costs. In particular, there 
has been a significant increase in frivolous lawsuits against the Anchorage Police Department 
and individual officers. When the officers arc pulled away from their important duties of 
investigating, fighting, and prosecuting crime to defend against these lawsuits, the safety of 
the people of this city and state is jeopardized.

For these reasons, the Municipality of Anchorage supports SSHB58, tort reform legislation, 
which would encourage the efficiency of the Alaska civil justice system by discouraging 
frivolous litigation while at the same time protecting injured Alaskans’ rights to just 
compensation for injuries and damages caused by the negligent acts of others.

Anchorage supports the comprehensive changes set forth in SSHB58. in particular, those 
portions of the legislation that the Municipality would like to see implemented are as follows:

1. Section 7. AS 09.10.070(a) which would amend the statute of limitations for lawsuits 
arising out of damage to personal property to two years instead of the current six 
years. It is difficult if not impossible to defend against stale claims when memories 
have faded, personnel have changed, witnesses are gone, and evidence is lost. The 
Anchorage Police Department, in particular, has been faced with having to defend 
such claims due to the large amount of property handled by it in the course of a 
criminal investigation. The current six year statute actually encourages a delay in the 
bringing of such un action since the current prejudgment interest at 10.5% could 
potentially result in a windfall to the claimant
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The Honorable Gene Therrault 
March 12,1997 
Page 2 of 3

2. Section 8. AS 09.10.070 Non-economic damages. The changes proposed to this 
section are fair and would result in reasonable compensation to Alaskans who are 
injured by the negligent acts of others. The current law results in excessive damage 
claims that are typically unsupported by facts.

3. Section 9. AS 09.17020 Pui'itivc damages. The Alaska Supreme Court has ruled that 
municipalities arc exempt from liability for punitive damages. In an effort to 
circumvent this law, plaintiffs’ attorneys attempt to avoid Anchorage’s immunity for 
punitive damages by suing cmoloyees individually and alleging punitive damages 
against them. There has been i significant increase in such claims in recent years. 
A legislative change which would streamline litigation by preventing meritless 
punitive damage claims is strongly supported by Anchorage.

4. Section 18. AS 09.17.080(c) Anchorage supports changes to the current law that 
would allow any person responsible for damages to be assessed a percentage of fault 
regardless of whether the person is named in a lawsuit Anchorage has ollen found 
itself in a position of acting as a third-party plaintiff to bring the appropriate parties 
into a lawsuit for a fair determination of fault This is expensive and time consuming 
and the proposed legislation would obviate this need and would reduce the costs of 
defending litigation while at the same time ensuring a just result

5. Section 36. AS 09.65.210 Anchorage strongly supports repeal and reenactment of AS 
09.65.210 to eliminate potential recovery of damages for personal injury or death if 
the injury or death occurred while the person was engaged in the commission of a 
felony. Further, since alcohol and other controlled substances have become an 
increasing problem in Alaska and across the country, Anchorage encourages the 
passage of both sections AS 09.65.210(4) and (5) which would reduce or eliminate 
the need to defend against claims brought by impaired persons who have substantially 
contributed or caused their own injuries.

Finally, Anchorage supports changes to the law that it would allow an offset for collateral 
benefits received by a party to avoid a double recovery, the proposed changes to prejudgment 
interest to avoid the windM that currently exists regarding prejudgment interest, and more 
“teeth” in the present offer of judgment law to encourage early and prompt resolution of 
claims.
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The Honorable Gene Therrault 
March 12.1997 
Page 2 of 3

On behalf of the Municipality of Anchorage, the Law Department and the Risk Mana^-ment 
Department encourage the passage of SSHB58. I would happy to discuss with yc.; more 
detail how the proposed change* would impact liti&ution in this Slate, and in particular, 
would impact litigation faced by Anchorage on a day to day basis. Thank you for your 
attention to these matters.

Very truly yours,

Stephanie Galbraith Moore 
Assistant Municipal Attorney

cc: Mary K. Hughes, Municipal Attorney
Harry Sjobcrg, Risk Manager
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R e s o u r c e  D e v e l o p m e n t  C o u n c i l
“  f o r  A la s k a , In c .
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March 10, 1997

Roy S. Coon

XnJkAMMM

Pont i. Kami

. Jr.

rTM l

Representative Gene Therriault, co-Chair 
Representative Marie Hanley, co-Chair 
House Finance Committee 
State Capitol 
Juneau, AK 99801

Dear Representatives Therriault and Hanley:

RE: Support for CSHB 58, Tort Reform legislation.

The Resource Development Council supports CSHB 58 and 
urges its passage. RDC has long supported liability reform 
efforts which will improve Alaska's business climate for 
natural resource development.

RDC is a statewide, membership-funded, non-profit, pro- 
development organization working on behalf of Alaska's 
basic industries, including oil and gas, mining, timber, 
fishing and tourism. RDC’s membership, numbering in 
the thousands, includes the aforementioned industries, as 
well as the sectors which support those industries, such 
as construction, labor and other technica* service 
providers, individuals, Native corporation:, and a wide 
variety of Alaska communities.

-Sincerely,

RESOURCE DEVH-OPMENJ. COUNCIL 
for Alaska, Inc.

Gay
Director

** TOTAL PAGE.002 **
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March 10,1997

Representative Gene Therriault
Co-Chairman
House Finance Committee
Room 511
State Capitol
Juneau, AK 99801-1182

Rc: HB58

Via Fax: 1-907-465-3884 

Dear Representative Therriault:

I wish to comment on the proposed legislation (HB58) that is very much needed in this State for 
reducing the cojt and time of litigation. I fully support the bill in general, and the fo llow ing  
section in particular.

1. SECTION 12: 09.17 404(d) This language is extremely important as proposed . The reasons
are as follows:

a. A defendant e«n now wake mn offer of periodic payments to replace the future 
damages as they would have occurred with cost of living adjustments. Section 104(a)(2) of the 
Internal Revenue Code allows those payments to flow exempt from Gross income.

b. A plaintiff should be demonstratively advised br counsel of his or her options to 
either receive a partial lump sum, future lump sums and future periodic payment; on a tax 
exempt basis under Section 104(aX2).

c. This eliminates the potential dissipation of the award and avoids the “Risks of 
Mi'roanageroent”. Industry statistics show that about 25»30% of all accident victims completely 
dissipate their judgments or settlement within two months of recovery, and 90% if them spend it 
all within five years. (The Rutter Group, Ltd. from Flahavan, Rea, Kelly & Tener, “California 
Practice Guide: Personal Injury” TRG 1992 Ch.4)

d. More importantly it allows a person to retain pride and dignity in his or her life, and it 
eliminates dependence on public assistance programs, as the funds cannot be dissipated through 
imprudent investments and or spending sprees..
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e. Most importantly it makes it highly likely tha the injured party is made aware of his or 
her choices. OHTCQifairt «  estimated that about 95% o f in jured parties are not advised or 
property advised oa this U|ufc I most cases it could amount from thousands to millions of 
dollar* is increased tax benefits. It also would dtier potential - r  r n
which the injured party was not demonstratively adviitd of this choice.

2. SECTION 13: 09.17.404(e) This section is excellent as it allows claimants to choose 
between a “Structured Settlement” ftmded by United Stales government obligations or an 
“Annuity" from a financially sound life insurance company or combination of both. (See 
Attached Rating Agency Reviews)

Additionally it mandates diversification from affiliated companies, allows potential for

their own Life Company, and allows placement with an independent carrier in addition to 
guarantees bv a second non affiliated company.

I applaud the action on this bill to make changes in our laws and slut courts which we own to 
facilitate a betteT system that currently is dysfunctional.

In the event you may have any questions please call at any time.

Very Truly

encl/raongs
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ADVANTAGES TO THE CLAIMANT/PLAINTIFF:
••••» 7 'nfSf. ' • . C »■ :.« • • . ¥ * * * * •

1. Income — tax-free guaranteed payments;*
2. Avoids risk of mismanagement — wwir.vf iohatry statistics show that about

25 to 30% of all accident vksiaMaHpiMityt^HipBiMhapipdpaeaB or 
sculrmrmi within two months of recovery, and 90% of them spend h all

3. Avoids expense and worry with regard to financial loss — provides a secure,
low-risk source of money,

4. Convenience of regular payments designed to meet the individual plaintiffs needs;
5. Claimant can receive more money over time than a lump sum settlement;
6. Competitive with other rates of return — see Internal Rate of Return illustration

which shows before tax ratrof-return required to match-the benefits offered 
by a structure;

7. Helps avert risk, expense and dday of ̂ oing to trial;
8. Transfers the risk of outliving one’s income to a life insurance company,
9. Benefits may be made higher if injury decreased life expectancy.

ADVANTAGES TO THE DEFENDANT/INSURER:

1. Earlier settlements — including assistance by structured settlement brokers with
negotiations and settlement documents;

2. Reduced litigation costs;
3. May assign future liability;
4. Avoids risk and expense of a jury trial;
5. Can make low polity limits more attractive by making payments over time.

* Check whh your own tax ktrm m  far coafiraauoa
“  The R w w r Group, Ltd. fro« Flahavan, Rea. XcOy & T tm r, “CalifarnM Practice Guide Pwnooai lajuty* (TXG 1992) Ov. 4



COMP-PARE
1995 L ife  In s u r a n c e  C o m p a n y  R a t in g  D e f in it io n s

A. M. BEST RATINGS EXPLANATIONS 

A * * a u d A *  (Superior)
Assigned to companies which, in our opinion, nave demon­
strated superior overall performance when compered to the 
standards established by the A. M. Best Company. A-r-r 
and A* companies have a very strong ability to meet their 
obligations to poticyhofcJers over a long period of time.

A and A - (Excellent)
Assigned to companies which, *1 our opinion, have demon- 
stratad excetiont overall performance when compared to (he 
standards established by the A. M. Best Company. A and 
A- companies have a strong ability to meet their obligations 
to pottcyhotders over a long period of time.

B++ and B+ (Very Good)
Assigned to companies which, m our opinion, have demon­
strated very good overall performance when compared to 
the standards established by the A. M. Best Company. B++ 
and B* companies have a good aMity to meet their obliga­
tions to policyholders over a tong period of time.

B and B- (Adequate)
Assigned to companies which, in our opinion, have demon­
strated adequate overall performance when compared to 
tne standards established by the A. M. Best Company. B 
and B- companies generally hava an ad equate ability to 
meet their obligations to policyholders, but their financial 
strength may be vulnerable to unfevorable changes in un- 
defwriting or econom ic conditions.

C++ and C+ (Fair)
Assigned to companies which, in our opinion, have demon­
strated fair overall performance when compered to the stan­
dards established by the A. M. Best Company. C *+ a n d C *  
companies genera ly have a current abflty to meet their ob­
ligations to pofeyftoidera. but their financial strength Is vul­
nerable to unfavorable changes in underwriting or economic 
conditions.

C and C- (Marginal)
Assigned to compan ies which, in  our opinion, hava demon­
strated marginal ovaraa perfdrmanca whan compared to the 
standards established by the A. M. Seat Company. C  and 
C- companies have a current abSty to meet their oMgahons 
to poCeyhoiders. but their financial strengm it  vary vulner­
able to unfevorable changes an underwriting or economic 
conations.

0 (Very Vulnerable)
Assigned to companies which, in our opvson. heve demon­
strated poor overall performance when compered to the 
standards established by the A. M. Best Company. 0 com­
panies have a current abiBty to meet their obligations to 
policyholders, but their financial strength is extremely

vulneraoie to unfavorable changes 
nomic conditions.

in underwriting or eeo-

E (Under State Supervision)
Assigned to companies which are placed by a stale insur­
ance regulatory authority under any form of supervision, 
control or restraint such as e conservatorship or rehabilita­
tion. but floes not include liquidation. May be assigned to a 
company under a cease and desist order issued by a regu­
lator from a state other than its state of dom iaie.

F (In Liquidation)
Assigned to companies which have been placed under an 
order ol liquidation by a court of law or whose owners heve 
voluntarily agreed to Aqufoete. Note: Compemee that volun­
tarily liquidate or drssoive their charters are generally not 
insolvent.

NA-1 (L im ited Data F ilin g )
Assigned primarily to smaH companies exempt from filing 
the standard NAIC annual statement. These company re­
ports are based on n iected financial data obtained by me 
A. M. Best Company.

NA-2 (Less than  Minimum Size)
Assigned to companies that file tne standard NA/C annual 
statement but do net meet our minimum size requirement 
To assure reasonable financial stability, we require a coro- 
pary to taro a minimum policyholders' surplus of S2.0 mil­
lion for assignment of an initial letter rating. Exceptions 
indude: a company that is virtually reinsured by a Beefs 
rated affiliated company: is a member of a group participat­
ing m a business pooling arrangement; or is e company 
writing stable lines of busm en  and has demonstrated a 
long hrstoty of shove average performencc  when compared 
to Beefs Rating standards. Companies assigned to the 
NA-2 rating category ere eligible far assignment of Beefs 
Financial Performance Rating (FPR).

NA-3 (Insufficient Operating Experience)
Assigned to compemee which meet, or ere anticipated wW 
shortty meet, our m nm um  size requirement, but have not 
accumulated (We consecutive years of representative oper­
ating experience. Thie requirement periains to the age of 
the company's financial performance and not the actual ex­
perience of its management end includes consistency in 
both the types of co verages written end the reietme volume 
of preneum writings. Additional years of optrsting experi­
ence may be required if a company exhibits substantial pre­
mium grower or changes to product mix. NA-3 rated 
companies ere eligible for assignment of Besfa F inancia l 
Perfornience Rating (FPR).

NA-4 (Rating Procedure inapplicable)
Assigned to comoenies whose b u s in e ss  and/or operations 
are such that our normal rating procedure does not property

Pegs 1
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apply Eaampie* ar* «a follow*: companies writing lines of 
business not common to the property/casualty or Nie/hesKh 
field j ; comparaes writing financial guaranty insurance; com- 
panes ratairang only a vnefl portion of (hair grot* premi­
ums written; companies which hava d«continu«-i writing 
new ana renewal Dullness and have a defined plan to run­
off existing contractual obligations, companies that are ef­
fectively dormant or hava no significant premwm volume or 
irvforce business; companies that arc true captives; compa­
nies a is counting iota reserves to the extent that the antici­
pated future investment income represents a sigreficant part 
gf their poHcyhoSden1 surplus; and companies not soliciting 
business In the United States. This raung is also assigned 
to the life/health companies whose sole operation is tho ac­
ceptance of business written directly by a parent subsidiary 
or affiliated insurance company, or those writing preoorrv 
nantiy property/casualty insurance under a dua* cn.vter.

NA-5 ( S ig n if ic a n t  C hang e)
Assigned to previously letter-rated companies which experi­
ence a significant change in ownership, management or 
boo* of business, or other event wnch affects the nature of 
their operations and makes it impossible to render a rating 
opinion. Depending oo ths change, our rating procedure 
may require one to five years before tho company is eligible 
for e rating.

NA-6 (R e in s u re d  b y  U nra ted  Reinsurer)
Assigned to companies which have a substantial portion of 
their book of business reinsured by, <r have rainsuranc* re­
coverable* from, non-Besfs rated reinsurers which repre­
sent a substantial portion of their policyholders’ surplus. 
Exceptions are non-Besfs rated foreign reinsurers that 
comply with our reporting requirements and satisfy our fi­
nancial performance standards.

NA-7 (9 e low  M in im u m  S tandards)
Replaced by the Best’s Rating of 0.

NA-3 ( In c o m p le te  F in a n c ia l In fo rm ation)
Assigned to com panies eligible for a ratings but which failed 
to submit complete financial information for tha five-year pe­
riod under review, including e l  domestic insurance substf- 
aries in which the company's ownership exceeds 50%.

na-9 (Company Requeet)
Assigned to compemee etigiMe t v  ratings, but which re­
quest that the rating not be published because they disa­
gree with our rating.

NA-10 (Under State Supervision)
Replaced by the Best’s Rating of either E or F

NA-11 (Rating Suepended)
Assigned to previously rated oompenes which heve experi­
enced sudden end significant events affecting their flnanaal 
position and/or operating performance whose impact cannot 
be evaluated due to a lack of timely or adequate 
information.

S.TANDARD & POOB-S CLftlMS-PAYING 
ABILITY RATING npp^m nMS

AAA
insurers rales "AAA" offer superior financial sacurity on both 
an absoiua and relative basis. They possets the highest 
degree of safety and have an overwhelming capacity to 
meet policyholders obligations.

AA
Insurers rales "AA" offer excellent financial security, and 
tnerr capacity to (neat policyholder obligations differ only on 
a small degree from tha insurer* rates "AAA*.

A
Insurers rates 'A' offer a strong rinanbat security, but their 
capacity to meet pobcybotder obligations is somewhat more 
susceptible to adverse changes in economic or underwriting 
conditions then more highly rated insurers.

B B B
insurers rated “BBB'1 offer good financial security, but theti 
capacity to meet policyholder obligations is considered 
more vulnerable to adverse economic or underwriting condi­
tions than that of more hignly rated insurers.

a s
insurers rated ‘SB’ offer adequate financial security for the 
‘short-uiT or snort-term policies, but their capacity to meat 
poficytrolder obligations is considered vulnerable to adverse 
economic conditions or undtrwnbng conditions and may not 
be adequate for ’ long-tari* or long-term policies.

8

Insurers rated "S' are currently able to meet poticyholdef 
obligations, but the* vulnerability to adverse economic or 
underwriting conditions is consideied high.

CCC
insuren rated "CCC* are v. nerable to edven* economic or 
underwriting conditions to the extent that their continued ca­
pacity to meet policyholder obtigaoona Is highly question­
able uniats a favorable environment prevails.

R  (R egu la to ry  A ctio n)
As of the date indicated, the insurer is wider supervision of 
insurance regulator* fokowmg rehaMMHen. receivership, 
liquidation, or any other action that reflects regutaiory con­
cern about the insurer's financial condition . Information cm 
this status is provided by the National Association of Insur­
ance Commissioners and other regulatory oodles. Although 
believed to be accurate, this information is not guaranteed. 
The R rating doe* not apply to insurers subject only to non- 
financial actions , such as market conduct violations.

Page 2



"QuanbtaHvt" Rating*
A 'q' subscript indicate* that the rating rs ou ied solely on 
quantitative analysis of puWdy available oat*, in ttt* case 
of ctoms-psymg abtfity ra in  ,*, this Is th* statutory financial 
data Wed with the National Association of Insurance Com ­
missioners. These ratings are issued for each insurer on a 
standalone basts with out consideration for strength or 
weakness that mght be added by a parent or affiliated com­
panies. These new ratings which were effective July 31 , 
1995 replace Qualified Solvency Ratings, which are being 
discontinued.

Mr a ° n g s ^ r n it io n sG

Numeric modifiers are used to refer to the ranking within the 
groups below • one being the highest and three being tha 
lowest. However, the financial strength of companies within 
a generic rating symbol is broadly the same.

Aaa
Highest quality.

Aa
High quality by all star.iiards; long-term risks somewhat 
la/yet

A
Upper n ea ium  grade: adequate security.

Baa
Medium grade; neither highly protected nor poorly secured. 

Ba
Judged to have speculative elements.

B
Lack characteristics of the desirable investment.

DUFF & PHELPS CLAIMS-PAY^r? 
ABILITY RATINGS D E F IN m n ^

AAA
Highest claims paying ability. Risk factors are negligible. 

AA*, AA, AA-
Vary high dacms paying ability. Protection factors are 
strong. Risk is moderate, but may vary lightty ovar tima due 
to econom ic and/ur underwriting conditions.

A*, A, A-
High aa im s paying abriity. Protection factors art average 
and there is art expectation of variability in risk ove r time 
due to econom ic and/or underwriting conditions.

B88*, BBB, ?BB-
Below average claims paying ability. Protection factors are 
average. However, there is considerable variability m risk 
ovar tima due to econom ic and/or underwriting conditions.

BB*, BB, B8 -
Uncertam da im s paying ability and kss than investment 
grade quality. However, the company is deemed likely to 
meet these obligations whan due. Protection factors wiU 
vary widely with changes in econom ic and/or underwriting 
conditions.

B*, B, B-
Possessing nsk that policyholder and contracthoWer obliga­
tions will nol be paid when due. Protection factors will vary 
widely with changes in economic and/or underwriting condi­
tions. or company fortunes.

CCC
There is a substantial risk inat policyholder and contrac- 
mower obligations will not he paid when due. Company 
has bean or is likety to be placed in state insurance depart­
ment supervision.

Caa
May be in default or there may ba present elements of dan­
ger with respect to prioocal or interest.

Ca
Speculative in a h igh degree; often in default

C
Lowest rated class.
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Trawmimt bv fear
March K, 1997

Representative Gene Tberriauh 
Finance Co-Chairman 
Alaaka State Legislature 
Room 511 
Juneau, AK 99801

Dear Representative Tbcniauit:

The Alaska Support Industry Alliance is a non-profit trade association 
repreeentirg a broad-based membership doing business within the oil, gas and 
mining industries. Our mission is to foster sod promote the safe and 
environmentally sound development o f natural resources, end to enhs., 1
stimulate the business climate for our 3004- members. Comprised o f oilfiv 
service companies, transportation, wholesale and retail sales, professional 
services, and private citizens, The Alliance is one o f the most effective and 
dominant voices for busmen in Alaska.

As a state, we are competing for investment dollars on a global basis. We must 
continue to send the message to potential investors that Alaaka is "Open for 
Business" can do this by stabilizing the economic climate through fiscal 
restraint • w  »y stabilizing the legal dim ite through comprehensive tort 
refonn.

The cost o f litigation and liability insurance has a dramatic impact on 
biirinfteea -  both small and large. The ever-mcraring product liability, 
personal injury suits, and unpredictability o f damage awards have caused costs 
to soar. Tort reform legislation w ill help control thase expenditures while 
a «uring appropriate compensation for persons injured through the fault o f 
others.

■Jn> w y w lM i  S m lis ew l
In  Sea try  A l ie n e e

’I  OH. 8« 4 Mm o iI



The Alliance
Support Letter/HB #58
P*gc2

Government officials must continue to search f  >r ways to reduce the cost o f 
doing business in Alaska, including a cotnprete naive review o f liability taws 
affecting the economics o f business. We belie i t House B ill #58, sponsored by 
Representative Brian Porter, addresses this critical problem with a fair and 
equitable solution. The Alliance strongly supports HB #58, and ask the House 
Finance Committee to pass this legislation out o f committee, and on to the 
House floor.

Sincerely,

Karen Cowart 
General Manager

cc: Representative Brian Porter
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TESTIMONY IN SUPPORT OF HOUSE B ILL 59 
PRESENTED BY KAREN COWART, GENERAL MANAGER

MARCH 13,13*7

THANK YOU MR. CHAIRMAN AND COMMITTEE MEMBERS FOR 
PROVIDING THIS OPPORTUNITY TO SPEAK IN SUPPORT OF HOUSE 
BELL # 58. MY NAME IS KAREN COWART. I AMI THE GENERAL 
MANAGER OF THE ALASKA SUPPORT INDUSTRY ALLIANCE. THE 
ALLIANCE IS A NON-PROFIT TRADE ASSOCIATION PRESENTING 
A BROAD-BASED MEMBERSHIP ENGAGED IN BUSINESS WITHIN 
THE OIL, GAS AND MINING INDUSTRIES. OUR MISSION IS TO 
FOSTER AND PROMOTE THE SAFE AND ENVIRONMENTALLY 
SOUND DEVELOPMENT OF NATURAL RESOURCES, AND TO 
ENHANCE AND STIMULATE THE BUSINESS CLIMATE FOR OUR 
300+ MEMBERS. WE ARE COMPRISED OF OILFIELD SERVICE 
COMPANIES, TRANSPORTATION, WHOLESALE AND RETAIL 
SALES, PROFESSIONAL SERVICES, AND PRIVATE CITIZENS,

OUR 1997 LEGISLATIVE PRIORITIES CONTAIN ONLY THREE 
ISSUES:

CONTINUE TO CLOSE ALASKA'S FISCAL GAP; 
SUPPORT LEGISLATION THAT PROMOTES SOUND 
DEVELOPMENT OF OIL AND GAS, AND 
SUPPORT THE PASSAGE OF COMPREHENSIVE TORT 
REFORM

FOR REVIEW, I  HAVE ATTACHED A COPY OF OUR 
L E G IS L A T IV E  P R IO R IT IE S  P A M P H LET .

Ala aha l eppart M u e liy  AJUemee 
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WE ARE COMPETING IN TODAY’S MARKET ON A GLOBAL BASIS. 
IF ALASKA AND OUR INDEPENDENT BUSINESSES ARE TO MEET 
THE DEMANDS OF THIS GLOBAL ECONOMY, WE BELIEVE WE 
MUST STABILIZE OUR ECONOMY THROUGH FISCAL RESTRAINT, 
A BALANCED BUDGET AND A HEALTHY ENVIRONMENT FOR 
BUSINESS. COMPREHENSIVE TORT REFORM LEGISLATION IS A 
CRITICAL COMPONENT NECESSARY FOR OUR FUTURE.

THE COST OF LITIGATION AND LIAB ILITY INSURANCE HAS A 
DRAMATIC IMPACT ON BUSINESS- BOTH LARGE AND SMALL. 
THE EVER-INCREASING PRODUCT LIABILITY, PERSONAL INJURY 
SUITS , AND UNPREDICTABILITY OF DAMAGE AWARDS HAS 
CAUSED COSTS TO SOAR

OVER THE YEARS THE TORT LITIGATION SYSTEM HAS BEEN 

INCREASINGLY CRITICIZED BY MANY PUBLIC AND PRIVATE 

SECTORS. EFFORTS TO INSTITUTE CHANGE TO REDUCE 
OPPORTUNITIES FOR ABUSE, HOWEVER, HAVE 
BEEN HINDERED FEARING A CHANGE IN THE SYSTEM WOULD 
NOT ALLOW JUST COMPENSATION FOR INJURY.

THE ALLIANCE BELIEVES TORT REFORM SHOULD;

. L IM IT NON ECONOMIC DAMAGES.
• PROHIBIT PUNITIVE DAMAGES UNLESS MALICE OR 

CONSCIOUS ACTS SHOWING DELIBERATE DISREGARD FOR 
ANOTHER PERSON CAN BE SHOWN.

• L IM IT PUNITIVE DAMAGES.

• ALLOW JURIES TO BE INFORMED ABOUT AWARDS ALREADY 
COLLECTED BY CLAIMANTS FOR THE SAME INJURIES.

• ALLOW COURTS TO DECIDE EACH PARTY'S SHARE OF 
DAMAGES.

• PROVIDE MONETARY SANCTIONS AGAINST ANY ATTORNEY 
IN C IV IL CASES FOR FILING FRIVOLOUS, UNNECESSARY, 
AND/OR LEGALLY DEFICIENT PLEADINGS.

. BAR DAMAGE SUITS IF INJURIES WERE RECEIVED WHILE 
COMMOTING A FELONY.
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• ESTABLISH GUIDELINES FOR THE QUALIFICATION OF EXPERT 
WITNESSES.

WE BELIEVE THE ABILITY TO RECOVER COSTS AND DAMAGES,
TO BE MADE WHOLE, SHOULD BE PROTECTED. PUNITIVE 
DAMAGES SHOULD BE CAPPED BY A MULTIPLE OF ACTUAL 
DAMAGES, AND ASSESSED WHFN WILLFUL NEGLECT OR 
MALICIOUS INTENT IS PROVEN.IF THE INTENT OF PUNITIVE 
DAMAGES IS TO PUNISH RATHER THAN REWARD, IT WOULD 
FOLLOW THAT A PORTION OF THE PUNITIVE DAMAGES COULD 
BE ALLOCATED TO THE STATE.

WE AGREE WITH THE GOVERNOR THAT ALASKA NEEDS TO SEND 
THE GLOBAL MESSAGE THAT WERE "OPEN FOR BUSINESS". THE 
ALLIANCE BELIEVES COMPREHENSIVE TORT REFORM IS A 
POSITIVE STEP TOWARD IMPROVING OUR BUSINESS 
ENVIRONMENT IN ALASKA.

THE ALASKA SUPPORT INDUSTRY ALLIANCE STRONGLY
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C o n t i n u e  t o  C I c s e  A l a s k a ’ s  F i s c a l  G a p

Alliance members believe the health of Alaska’s economy will be better served by closing the 
state’s fiscal gap and balancing the budget. Well defined fiscal restraint will provide a stable 
environment that allows businesses to plan for the future with confidence. It will encourage and 
promote business development and economic investment.

Our Le lature and Administration have made solving the state budget gap c priority. They have 
rallied to the concerns of the people of Alaska. Fiscal responsibility is a priority! They realize 
their obligation to provide a stable economy in Alaska. State revenues depend on substantial 
private investments that will aid in closing our fiscal gap without the threat of imposing new taxes 
or fees Such investments in our natural resources will fuel the economy and provide Alaskans 
with jobs

The Alliance supports this commitment to close the fiscal gap and balance the budget. We believe 
this action is necessary to insure continued growth in the days of declining oil revenues.

A successful fiscal plan will require the state to develop and execute its budget without depleting 
its cash reserves. The Alliance will oppose any efforts to fi'l the fiscal gap by imposing new taxes 
or fees without the prior implementation of substantial spending reductions.

T h e  A  llia n c e  s u p p o r ts  th e  a g g re ss iv e  im p le m e n ta tio n  o f  a  b a la n c e d  b u d g e t W e  
b e lie v e  th a t th is  is s u e  s h o u ld  b e  th e  f i r s t  o rd e r  o f  b u s in e s s  a n d  th e  h ig h e s t 
le g is t a  fiv e  p r io r ity  f o r  A la s k a !



D e v e l o p  L e g i s l a t i o n  t o  E n c o u r a g e  O i l  a n d  

G a s  E x p l o r a t i o n ,  D e v e l o p m e n t ,  a n d  P r o d u c t i o n

Since Alaska must compete for petroleum and mineral investment dollars with other states and 
nations, our leaders must continue to devise attractive and innovative programs that will 
encourage environmentally safe exploration, development, production, and sales of Alaska’s oil, 
gas, and mineral resources.

The state must realize that oil and gas development presents unique economic opportunities that 
can continue to be a viable source of revenue to the state. Continuing to explore incentive 
programs, regulatory review, and the permitting process are integral to the encouragement of 
investment in Alaska.

T h e  A llia n c e  b e lie v e s  n e w  in n o v a tiv e  o il a n d  g a s  e x p lo ra tio n  d e v e lo p m e n t 
p r o g r a m s  w ilt b e n e fi t  A la s k a  a n d  in d u s tr y  b y  in c re a s in g  s ta te  r e v e n u e s  a n d  
c re a tin g  J o b s  f o r  A la s k a n s ,

D e v e l o p  C o m p r e h e n s i v e  T o r t  R e f o r m  L e g i s l a t i o n

Government officials must continue to search for ways to reduce the cost of doing business in 
Alaska, including a comprehensive review of liability laws affecting the economics of business.

The cost of litigation and liability insurance has a dramatic impact on busincsses-large and small. 
The ever-increasing product liability, personal injury suits, and unpredictability of damage awards 
has caused costs to soar. Tort reform legislation will help control these expenditures while 
assuring appropriate compensation for persons injured through the fault of others.

The Alliance believes tort reform should:

“ Limit noneconomic damages.
* Prohibit punitive damages unless malice or conscious acts showing deliberate 

disregard for another person can be shown.
* Limit punitive damages.
* Allow juries *.o be informed about awards already collected by claimants for same 

injuries.
* Allow courts to decide each party’s share of obligation.
* Provide monetary sanctions against any attorney in civil cases for filing frivolous, 

unnecessary, and/or legally deficient pleadings.
* Bar damage suits if injuries were received while committing a felo ny.
* Establish guidelines for the use of expert witnesses.

T h e  A llia n c e  b e lie v e s  c o m p re h e n s iv e  to r t r e fo rm  is  a  p o s itiv e  s te p  to w a rd  
im p ro v in g  th e  b u s in e s s  e n v ir o n m e n t in  A la sk a .



March 11,1997

The Honorable Cane Therriault 
Co-Chairman, House Finance Committee 
Alaska House of Representatives 
State Capitol 
Juneau AK

Subject: House Bill 53 / USAA Policyholders 

Dear Chairman Therriault:

As you may know, USAA is a worldwide insurance and diversified services company 
meeting the needs of members of the armed forces and their families. USAA members 
insure one another and our membership consists primarily o f present and former m ilitary 
officers and their families. In the state of Alaska, USAA has approximately 12,000 
automobile insurance policyholders (insureds) and, in addition, has nearly 5,000 
homeowner insureds there. Most of the homeowner insureds w ill also be automobile 
insureds. The information I am providing is merely designed to inform you of USAA's 
method of serving Its insureds and to show how those insureds can be better served by the 
adoption of House Bill 58. Additionally, I would recommend you seek similar input from 
other insurers.

As a reciprocal insurer, USAA pays dividends to Its members which are based, in part, on 
the loss experience in their state for the previous vear. Since 1980. w ith the exception of 
1992, when no dividends were paid h ra iiie  of lo n «  due to natural catastrophes. USAA's _ 
Alaska safe driver insureds have received a 10% dividend each vear in rwognitinn nf thyir 
safe driving. In addition to the safe driver dividend, a special dividend has been paid to 
USAA insureds. In 1995 the dividend was 15% and in 1996 it was B V  In 1996, our 
Alaska insureds received a 6% payout frpm thpir individual Subscriber Sayings Account 
(SSaj. it should be noreo mat onry members of the United Services Automobile 
Association are holders of SSA's. Persons, such as former dependents and spouses, 
insured by the subsidiary USAA Casualty and Indemnity (CIO did not receive the SSA 
distribution.

As a true reciprocal, USAA members insure each other and they are the owners of the 
Association. Since 1969, USAA has employed the SSA to represent a measure of a 
members ownership in the Association. A member's SSA balance grows based on both the 
members participation (number of policies and premiums in effect) and the Association's 
performance. The SSA serves an important role in the Association's financial structure by 
providing the flex ib ility to retain sufficient funds tc cover large, unexpected losses and the

U S M  S IM  Ljq b M m  A IMS 918 L S f fm  S u n  1100 S e a i M ) ,  CA 96814
TELEPHONE <91* BU4716 FACSMLE 91«OM329
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financial resources necessary to grow. The SSA is one of the unique aspects of USAA as a 
reciprocal inter-insurance exchange. The amount in each member's SSA is returned to the 
member upon leaving the association.

SSA knds are held on account by the Association on behalf o f the members. The funds 
comprise a portion of USAA's surplus and are available for use by the Association should 
the need arise. The amount of retained surplus is important to insurance regulators and 
rating agencies. Each year, the Board of Directors determines the appropriate level of 
surplus needed to provide adequate assurance that all financial obligations can be met. 
SSA funds not needed by the Association are paid to the members. SSA payments are the 
combination of a percentage of the members SSA balance from previous years and a 
percentage of the premium paid in the previous year. Worldwide, SSA payments since 
1969 have varied from an annual averaxe of 34.67% (high) to none. In 1996. the average 
~was nearly 11 %.

Obviously, insurance companies w ill vary w ide ly in their business practices *:kJ products. 
For example, stock insurance companies w ill disburse any profits to the shareholders. 
Reciprocal and mutual insurers such as USAA and State Farm w ill share their profits in the 
form o f policyholder dividends. No matter what type of ow ne r hip in  insurer may have, 
however, there ans a number of statutory and regulatory changes which can affect 
insurance premiums. Among tha proposed statutory changes in House B ill 58 that w ill 
have a significant impact on USAA's loss experience in Alaska and, in turn, a substantial 
effect on insurance premiums, are those which impose reasonable lim its on punitive and 
noneconom ic damages, and those which reform the collateral benefits rules in order to 
prevent, double recovery.

Tort reform can have a major effect on insurance premiums, both directly and in the form 
^f_inCTe^ed_({ividerds and hiahenSSA ^ is lrib u tio n L In Alaska. USAA po licy holders w il l . 
be directly benefited by adoption of House B5II 58. As this b ill moves forward. 1 would be 
pleased to assist you in any way possible.

S in c e re ly

James R. Jinks, A VP 
Senior Legislative Counsel

JRJ:djn

c c  R e p re s e n ts  e  B ria n  P o rte r



U N D E R W R IT E R S 1 R E P O R T  M a r c h  6 ,  1997

USA A  R E T U R N IN G  <290 M iL U O N -  
~ T S V I0 E N D S  O N  A U TO  P O L IC IE S -

USAA, the nation's f ih tila r ics i auto in- 
suict. I us mailed dividend checks wonhl2£L  
lalUtoq to more than X6 m illion pofccykold

“USAA is able lo declare (his policy Hold 
er dividend because of very wood financial re­
sults over (Mi past year? said Robert Her ft*. 
USAA's chairman and CEO . “ Those results 
v x rt driven by louer-thatHPrtdfaed auto 
da  km  e x p a n a and red need grgsvtkTa med­
ical coat*,combined with cominoad internal 
cor.i-Mvinu during the past year."

The dividend was based on auio insarance 
premiums for a one-yea* period from May I, 
1995 to April 30. 1994.

“ These dividends represent management’s 
commitment to return arty premiums that ex 
eeed nhat k  neocasary for the operating needs 
o f the association.”  Metres said.

Me said t M jf lr id t t jd ^ in  rfdm potothe. 
rcgukM O pctteni d ividend USAA otttsJO 
opridoit-fitt drivers hi most sw ea
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