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F I S C A L  N O T E
IN­

S TA TE  OF ALASKA
1998 LEG IS LA T IV E  SESSIO N

BELL NO. SCS CSD S r lB 5 i (F IN )

16-Apr-98Revision D ate (Note if correction)
Title An Act relating to the Department of

Dept. Affected 
'BRU

Environmental Conservation
Environmental Health

Environm ental Conservation; am ending Rules 79 and 82,. 
S ponsor Rep. Rokeberg

C om ponent Drinking W ater

R eq u ester S en a te  F inance C om ponent Serial No. 2066

Expenditures/Revenues (T h o u s a n d s  o f  D ollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Serv ices 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
C ontractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipm ent 0.0 0 0 0.0 0.0 0.0 0.0
Land & S tructures 0.0 0.0 0.0 0.0 0.0 0.0
G rants & Claim s 0.0 0.0 0.0 0.0 0.0 0.0
M iscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES 0 .0 0 .0  I 0 .0 0 .0  I 0 .0 0 .0

CHANGE IN REVENUES ( ) i 0 .0  I 0 .0 0 .0 0 .0 0 .0 0 .0

FUND SOURCE (T housands of Dollars)
1002 Federal R eceipts
1003 GF Match
1004 GF
1005 G F/Program  R eceipts 
1037 GF/M ental Health 
O ther (Specify Type)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 o:o 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY98) cost: 0.0
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Tem porary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
This bill now provides DEC with administrative penalty authority for drinking water violations as required 
by the Safe Drinking Water Act, 42 USC 300f - 300j-26.

Jan ice  Adair, Director
Environmental

P repared  by 
Division

Approved by Com m issioner 
Agency

Phone
Date

Date

269-7644
4/16/98
4/16/98

D epartm ent of Environmental Conservation

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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SENATE CS FO R CS FOR HOUSE BILL NO. 51(FIN)

IN T H E  LEG ISLA TU R E O F TH E STA TE O F A LA SK A
o b fr ., •-ru’-w."

TW E N T IE T H  LEG ISLA TU RE - SEC O N D  SESSIO N 

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES ROKEBERG AND KELLY, Foster, Hodgins, Vezey, Bunde,
Cowdery, Mulder, Kohring

A BILL

FO R AN ACT ENTITLED

"A n Act relating to the D epartm ent of Environm ental Conservation; am ending 

Rules 79 and 82, Alaska Rules of Civil Procedure; amending Rule 602(b), Alaska 

Rules of Appellate Procedure; and  providing fr>: an effective date."

BE IT  ENACTED BY TH E LEGISLATURE OF THE STATE O F ALASKA:

* Section 1. FIN D IN G S. The legislature Finds that

(1) the federal governm ent has required, in the federal Safe D rinking  W ater 

Act am endm ents o f  1996 (P.L. 104-182), that states have m inim um  adm inistrative penalty 

authority  in order to maintain prim ary enforcem ent authority for the federal drinking water 

program  (42 U.S.C. 3 0 0 f  - 300j-26);

(2) the state cannot receive federal money for construction o f  public drinking 

water systems unless it maintains primacy under the federal program (sec. 130, P.L. 104-182);

(3) m aintaining state prim ary enforcement authority for the federal program  

is in the best interests o f  the state so as to provide m axim um  flexibility and local control of 

this program  and to ensure  continued federal money for Alaska public water supply system

Lc p i'
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construction projects;

(4) ensuring  public  health through protection o f  public  w a te r  supplies  is o f 

fundam ental im portance to the people  o f  the state;

(5) sec. 3 o f  this Act advances the public interest by enacting  adm inistra tive 

penalty  authority in o rder  to m eet the m in im um  federal requirements for m ain ta in ing  state 

p rim ary  enforcem ent authority  for the federal drinking water program.

* Sec. 2. AS 46 .03 .020  is am ended  to read:

Sec. 46.03.^310. Powers of the departm ent. The departm ent m ay

(1) en te r  into contracts and  compliance agreem ents necessary  or 

convenient to carry out the functions, powers, and duties o f  the departm ent;

(2) review  and appraise programs and activities o f  s tate  departm ents  

and agencies in light o f  the policy set out in AS 46.03.010 for the pu rpose  of 

determ ining the ex ten t to which the programs and activities are con tr ibu ting  to the 

achievem ent o f  that policy and  to m ake recommendations to the departm en ts  and 

agencies, including  but not l im ited to, environmental guidelines;

(3) consult  with and cooperate with

(A) officials and representatives of any nonprofit corporation or 

organization in the state;

(B) persons, organizations, and groups, pub lic  and private, 

using, served  by, interested in, o r  concerned with the environm ent o f  the state;

(4) appear and participate in proceedings before any state o r  federal 

regulatory agency involving or affecting the purposes o f  the departm ent;

(5) undertake studies, inquiries, surveys, or analyses it m ay  consider  

essential to the a -complishment o f  the purposes o f  the department; these activities may 

be carried out by the personnel o f  the department or in cooperation with public  or 

private agencies, including educational, civic, and research organizations, colleges, 

universities, institutes, and  foundations;

(6) at reasonable times, enter and inspect with the consent o f  the owner 

o r  occupier any property or prem ises to investigate either actual or suspec ted  sources 

o f  pollution or contam ination  or to ascertain compliance or noncom pliance  with a 

regulation that m ay be adopted under AS 46.03.020 - 46.03.040; in form ation  relating

<— ; ... v ,.-u..................... "• ■ ?:■ :■.-v.; âpuQPsr'-i ■'.•'' "••••.r ’ <
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to secret p rocesses of m e u o d s  o f  manufacture discovered during  investigation is 

confidential;

(7) conduct investigations and hold hearings and com pel the attendance 

of witnesses and the production of accounts, books, and documents by the issuance o f  

a subpoena;

(8) advise  and cooperate with municipal, regional, and  other local 

agencies and  officials in the state, to carry out the purposes o f  this chapter;

(9) act as the official agency o f  the state in all m atters affecting the 

purposes o f  the departm en t under federal laws now or hereafter enacted;

(10) adopt regulations necessary to effectuate the purposes  o f  this 

chapter, including, by way o f  exam ple and not limitation, regulations prov id ing  for

(A) control, prevention, and abatement o f  air, water, or  land or 

subsurface land  pollution;

(B) safeguard standards for petroleum and natural gas pipeline 

construction, operation, modification, or alteration;

(C) protection o f  public water supplies by establishing m inimum 

drinking s*~ndards, and standards for the construction, im provem ent, and

m ain tenance  ublic w ater supply systems;

(D) collection and disposal o f  sewage and industrial waste;

(E) collection and disposal o f  garbage, refuse, and other 

d iscarded  solid  materials from industrial, commercial, agricultural, and 

com m unity  activities or operations;

(F) [R EPE A LED

(G)] control of pesticides;

(G )  [(H)] other purposes as may be requ ired  for the 

im plem entation o f  the policy declared in AS 46.03.010;

(H )  [(I)] handling, transportation, treatment, storage, and 

disposal o f  hazardous wastes;

(11) after consultation with other state agencies and local governm ent 

officials, identify and propose  for addition or deletion, by regulation, o ther  licenses, 

permits, or authorizations for which the provisions o f  AS 46.35 are applicable;

WORK DRAFT WORK DRAFT 0-LS0091VAA
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(12) [R E P E A L E D

(13)] inspect he premises of sellers and suppliers o f  paint, vessels, and 

marine and boating supplies, and take other actions necessary to enforce AS 46.03.715.

* Sec. 3. AS 46.03 is am ended  by adding a new section to read:

Sec. 46.03.761. A dm inistrative penalties, (a) T he  departm en t may assess 

an adm inistra tive  penalty  against an entity that violates or causes o r  perm its  to be 

violated a provision o f  AS 46.03.720(b) or a term or condition o f  a regulation, order, 

permit, approval, or  certificate o f  the department issued or adopted  under 

AS 46.03.720(b).

(b) B efore  assessing an administrative penalty under this section, the 

departm ent shall

(1) com m unicate  about the alleged noncompliance with the entity and 

the governing body o f  the com m unity  or municipality w hose residents are served  by 

the public w ater  system ; com m unication under this paragraph m ust be in language 

designed to be easily unders tood  by the entity and governing body and m ust clearly 

describe the nature  o f  the alleged noncompliance;

(2) offer technical assistance to aid in correc ting  the alleged 

noncompliance when the department has reason to believe that the entity m ay lack the 

resources or expertise  to get technical assistance from other sources; and

(3) unless the alleged noncompliance poses an im m ediate  threat to the 

public health, give the entity a  reasonable amount o f  time to correc t  the alleged 

noncompliance after the departm ent has complied with (1) and (2) o f  this subsection.

(c) If, after com plying  with (b) o f  this section, the departm ent determ ines that 

noncompliance still! exists and the violation is subject to a penalty under  this section, 

the departm ent m ay  m ake a preliminary determination to assess the penalty. The 

departm ent shall provide  notice to the entity o f  its preliminary determ ination. The 

entity may, w ithin 10 days after receiving the notice, request the departm ent to 

reconsider its decision. I f  a  timely request for reconsideration is made, the department 

shall reconsider its preliminary determination and may affirm o r  m odify the 

determination. T he  departm ent shall notify the entity o f  the decision. If  a timely 

request for reconsideration is not received or if, after reconsideration, the departm ent

WORK DRAFT WORK DRAFT 0-LS0091VAA

SCS CSHB 51 (FIN) -4-
New T e x t  U n d e r l in e d  [DELETED TEXT BRACKETED]



1
2
3

4

5

6
7

8
9

10
11
12
13

14

15

16

17

18

19

20
21
22
23

24

25

26

27

28

29

30

31

determines that a penalty should be assessed, the department may assess the penalty. 
The department shall provide notice of the assessment and instructions for contesting 
and appealing the assessment to the entity by personal service or by certified mail, 
return receipt requested. The notice must inform the entity of the amount of the 
proposed penalty and that the entity has 45 days within which to file a notice with the 
department contesting the proposed penalty. If, within 45 days after receiving the 
notification issued by the department, the entity fails to file a notice contesting the 
proposed penalty, the proposed penalty is considered a final order. The department 
may extend the time periods specified in this subsection for good cause.

(d) If an entity sends notice to the department contesting a proposed penalty 
under (c) of this section, the department shall afford an opportunity for a hearing in 
accordance with its adjudicatory hearing procedures. After an opportunity for a 
hearing, the department shall issue an order, based upon findings of fact, affirming, 
modifying, or rescinding the administrative penalty. The order must include notice that 
the entity may appeal the order to the superior court and the address o f the appropriate 
superior court. The order is the final agency action on the penalty.

(e) An entity against whom an administrative penalty is assessed under this 
section may obtain judicial review of the administrative penalty by fling a notice of 
appeal in the superior court as provided by the Alaska Rules of Appellate Procedure. 
An order of the department under (d) of this section becomes final and is not subject 
to review by a court if a notice of appeal is not filed with the su p e rio r court within the 
period provided for by the Alaska Rules of Appellate Procedure.

(f) Unless the notice of appeal is incomplete or otherwise not in conformance 
with court rules, a notice of appeal under (e) of this section is considered to be filed 
with the superior court cn the day the entity delivers the appropriate documents and 
fee to either the appropriate superior court or to a district court within the area served 
by the appropriate superior court. If a notice of appeal is delivered to a district court 
under this subsection, the district court shall promptly forward it to the superior court. 
Determining whether the notice of appeal is complete and otherwise in conformance 
with court rules is the responsibility of the superior court.

(g) An administrative penalty assessed under this section may inot exceed (1)

W O R K  D R A F T  W O R K  D R A F T  0 - L S 0 0 9 1 V A A

-5- SCS CSHB 51(FIN)
New T e x t  U n d e r lin e d  [DELETED TEXT BRACKETED]



1
2
3

4

5

6
7

8
9

10
11
12
13

14

15

16

17

18

19

20
21
22
23

24

25

26

27

28

WORK DRAFT WORK DRAFT 0-LS0091VAA

$1,000 a day for each violation if the affected public water supply system serves a 
population of more than 10,000 persons; (2) $250 a day for each violation if the 
affected public water supply system serves a population of 10,000 or fewer persons but 
more than 1,000 persons; and (3) $100 a day for each violation if the public water 
supply system serves 1,000 or fewer persons. Each provision, term, or condition 
violated is a separate and distinct violation. If a violation of a provision, term, or 
condition continues from day to day, each day is a separate violation.

(h) In determining the amount of a penalty assessed under this section, the 
department shall consider

(1) the effect of the violation on the public health or the environment;
(2) reasonable costs incurred by the -.tate in the detection, investigation, 

and attempted correction of the violation;
(3) the economic savings realized by the entity by not complying with 

the requirement for which a violation is charged;
(4) any previous history of compliance or noncompliance by the entity 

with Inis chapter, AS 46.04, AS 46.09, and AS 46.14;
(5) the need to deter future violations;
(6) the extent and seriousness of the violation, including the potential 

for the violation to threaten public health or the environment;
(7) whether the entity achieved compliance with the requirement 

violated within the shortest feasible time; and
(8) other factors considered relevant to the assessment that are adopted 

by the department in regulation.
(i) If an entity fails to pay an administrative penalty assessed under this section 

after the penalty becomes final, the department may bring an action to collect the 
penalty. The amount of the penalty is not subject to review by the court in such an 
action.

(j) If the department prevails in a collection action brought under (i) of this 
section, the court shall order the entity to pay full reasonable attorney fees and costs 
incurred by the department in the collection action.

(k) Action under this section by the department does not limit or otherwise

•- - ' ''' ' *
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affect the authority of the department to otherwise enforce this chapter, AS 46.04, 
AS 46.08, AS 46.09, AS 46.14, or regulations adopted under those statutes, or to 
recover damages, restoration expenses, investigation costs, court costs, attorney fees, 
or other necessary expenses. The court shall set off against a judicial civil assessment 
subsequently awarded under AS 46.03.760 an amount ordered to be paid under this 
section by the same entity for the same violation.

(1) In this section, "entity" means the owner or operator of a public water
system.

* Sec. 4. AS 46.03.900 is amended by adding a new paragraph to read:
(36) "compliance agreement" means a mutual understanding and 

voluntary, enforceable agreement on a course of action for a specific set of 
circumstances entered into by the department and a person to control, prevent, or abate 
air, water, land, or subsurface land pollution.

* Sec. 5. COURT RULE CHANGES; ATTORNEY FEES AND COSTS, (a) 
AS 46.03.761(j), added by sec. 3 of this Act, has the effect of amending Rules 79 and 82, 
Alaska Rules of Civil Procedure, by allowing the recovery of full reasonable attorney fees and. 
costs in certain actions.

(b) AS 46.03.761 (j), added by sec. 3 of this Act, takes effect only if this section
receives the two-thirds majority vote of each house of the legislature required by art. IV, sec.
15, Constitution of the State of Alaska.

* Sec. 6. COURT RULE CHANGE; FILING, (a) AS 46.03.761(f), added by sec. 3 of 
this Act, has the effect of amending Rule 602(b), Alaska Rules of Appellate Procedure, by 
providing that delivery of a notice of appeal to a district court constitutes filing of the notice 
of appeal with the associated superior court.

(b) AS 46.03.761(f), added by sec. 3 of this Act, takes effect only if this section
receives the two-thirds majority vote of each house of the legislature required by art. IV, sec.
15, Constitution of the State of Alaska.

* Sec. 7. REGULATIONS FOR ADMINISTRATIVE PENALTIES. The Department of 
Environmental Conservation may immediately proceed to adopt regulations to implement 
changes made by sec. 3 of this Act. The regulations take effect under AS 44.62 
(Administrative Procedure Act), but not before the effective date of sec. 3 of this Act.

W O R K  D R A F T  W O R K  D R A F T  "  0 - L S 0 0 9 1 V A A
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* Sec. 8. Except as provided in sec. 9 of this Act, this Act takes effect on the effective date 
of regulations adopted by the United States Environmental Protection Agency implementing 
the state administrative penalty requirement for state primary enforcement authority under 42 
U.S.C. 300g-2 of the federal Safe Drinking Water Act or, if the Environmental Protection 
Agency determines that regulations are not necessary, on the date the Environmental 
Protection Agency requires under the authority of that statute that the state must have 
administrative penalty authority to maintain its state primacy over the federal drinking water 
program, whichever occurs first. The commissioner of environmental conservation shall notify 
the lieutenant governor and the revisor of statutes of the effective date of the state 
administrative penalty authority requirement.

* Sec. 9. Section 7 of this Act takes effect immediately under AS 01.10.070(c).

SCS CSHB 51(FIN) -8-
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OFFERED IN THE SENATE BY -REPRESENTATIVES KELLY
TO: SCS CSHB 51( ) ("O" Version) AND ROKEBERG

1 Page 3, line 2, following "purity.":

2 Insert "If the baseline data to determine the natural condition of the water is not

3 obtainable or if the baseline water quality has been altered by historical or upslope activity,

4 then the background condition, as defined in AS 46.03.088, will apply."

5 Page 3, lines 5 - 6 :

6 Delete "If the baseline data is not obtainable or if die baseline water quality has been

7 altered by historical or upslope activity, then "natural condition" has the meaning given to

S "background condition" in AS 46.03.088."

9 Page 3, line 12, following "background":

10 Insert "condition"

11 Page 3, line 18:

12 Before "background":

13 Insert "either"

14 Following "discharge":

15 Insert "whichever is determined by the department to be applicable"

16 Page 3, line 19:

17 Delete "permitting"

18 Insert "the location and authorization o f

19 Page 3, lines 24 - 25:

20 Delete "a larger mixing zone will adequately protect human health and the



0 - L S 0 0 9 1 \ 0 . 2

1 environment outside the mixing zone"
2 Insert "these size limitations can be safely increased"

3 Page 6, lines 27 - 29:
4 Delete all material.

5 Renumber the following paragraph accordingly.

6 Page 9, following line 3:
7 Insert new bill sections to read:
8 "* Sec. 6. AS 46.03.900(28) is amended to read:
9 (28) "standard.," with respect to air and land, means the measure of

10 purity or quality for air [, WATER,] and land in relation to their reasonable and
11 necessary use as established by the department: with respect to water, "standard"
12 means water qualitv standard:
13 * Sec. 7. AS 46.03.900 is amended by adding new paragraphs to read:
14 (36) "contamination," with respect to water, means the man-made or
15 man-induced chemical, physical, biological, and radiological compounds or
16 components that are deleterious in water;
17 (37) "water quality criterion" means a designated concentration of i
18 constituent that, when not exceeded, will protect an organism, an organism
19 community, or a prescribed water use or quality with an adequate degree of safety;
20 ^8) "water quality standard" means a legally enforceable measure of
21 purity or quality for a particular reach of water or for an effluent that is reasonable
22 and necessary to protect uses of the wa*?r and that is based on a water quality
23 criterion in a way that takes into account local conditions, including actual or
24 proposed uses, presence or absence of important species, characteristics of the water
25 such as naturally occurring constituents, the importance of a particular waterway,
26 economic considerations, or the degree of safety to a particular ecosystem that may
27 be desired;
2S (39) "unit" means a quantity or measurement adopted as a standard of
29 measure."

30 Renumber the following bill sections accordingly.
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OFFERED IN THE SENATE BY SENATOR TORGERSON -/U-Oixd
TO: SCS CSHB 51 (FIN), Draft Version "AA" OucLbpC

1 Page 6, lines 28 - 30:
2 Delete all material and insert:
3 "(j) In a collection action under (i) of this section, the court shall award the
4 prevailing party full reasonable attorney fees and costs incurred in the collection
5 action."

6 Page 8, line 11:
7 Delete "Section 7 of this Act takes"
8 Insert "Sections 2, 4, and 7 of this Act take"

-I-
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Page 1, lines 2-3:
Delete "amending Rule 602(b), Alaska Rules of Appellate Procedure;"

Page 5, lines 26 - 28:
Delete all material.

Insert "fee to the appropriate superior court."

Page 7, lines 21 - 27:
Delete all material.

Renumber the following bill sections accordingly.

Renumber internal references to bill sections in accordance with this amendment. Below are 
all internal bill section references in this bill:

Page 2, line 4 
Page 7, line 15 
Page 7, line 18 
Page 7, line 21 
Page 7, line 25 
Page 7, line 30 
Page 7. line 31 
I age 8, line I 
Page 8, line 11

-1-
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CHAIPS: PEARCE SHARP
**** ORDER SUMMARY ****SPONSOR: SFIN SENATE FINANCEPURPOSE: PUB PUBLIC HEARING LEGISLATIVECONTACT: LARRY TEL#: (907)465-3004CHAIRING SITE: JUNEAU CAPITOL CAP532TOLL FREE: (800)478-7612 DIAL-UP: LIO:(800)478-9908
SPONSOR REMARKS(PUB): TESTIMONY:Y ALLOWED TESTIMONY WILL BE TAKEN WITH A 2 MINUTE LIMIT. SEE COMMITTEJ SCHEDULE IN BASIS

2 MINUTE LIMIT

SPONSOR REMARKS(LIO): BACKUP MATERIAL:N MEETING IN PROGRESS:N M A X . SITES.10 OTHER SITES MAY ADD THRU THE JNU LIO.TCN REQUESTED ON 04/21/97 AND HAS 7 UPDATES
**** AGENDA ****1 HB 51 DEPT OF ENV. CONSERV./WATER/PENALTIES
**** PARTICIPATING LIOS ****ANC ANCHORAGE 716 W 4TH, #200 LOCATION STAFFCOR CORDOVA 705 2ND STREET LOCATION STAFFFBX FAIRBANKS 119 N CUSHMAN ST LOCATION STAFFHOMHOMER 126 W PIONEER #4 LOCATION STAFFJNU JUNEAU CAPITOL CAP532 LOCATION STAFFKEN KENAI LIO 145 MAIN ST LOOP LOCATION STAFFVAL VALDEZ STATE BLDG. #13 LOCATION STAFF
**** VOLUNTEER & OFFNET SITES **** SIT HNS HAINES CITY HALL ALETA ADKINS (907)766-2294
PARTICIPANTS IN:ANCHORAGE ANC

1 JE.’~? PARKER AK. SPORTS FISH TSFY. HB 51AK (907)000-0000
2 MARTHA LEVENSALER NAT.WILDLIFE FED TSFY. HB 51AK (907)000-00003 DORTHY CHILDERS TSFY. HB 51AK (907)000-0000CLIFF EAMES AK.CENTER/ENVIR TSFY. HB 51
1b (b«UA AK (907)000-0000

PARTICIPANTS IN:CORDOVA COR1 MS. CHERI SHAW CDFU TSFY. HB 51PO BOX 939 CORDOVA AK 99574 (907)424-3447
PARTICIPANTS IN:FAIRBANKS FBX1 MR. RON YARNELL TSFY. HB 51AK (907)000-00002 MR. DALE ANDERSON TSFY. HB 51AK (907)000-00003 MR. KARL HANNEMAN AK MINERS ASSOC TSFY. Hjl. 51AK (907)000-00004 MS. MARLA MCPHERSON TSFY. HB 51AK (907)000-00005 MR. MIKE MCDOUGALL TSFY. HB 51



04/21/97 LEGISLATIVE TELECONFERENCE NETWORK SYSTEM
18:04:44 PARTICIPANT LIST (ALL PARTICIPANTS)

TCN:70689 SCHEDULED FOR:04/21/97 18:00 TO 21:00
PUBLIC HEARING SENATE FINANCE

LOCATION HB 51
HB 51
HB 51
HB 51

M S mMR. DENNIS
MS. LINDA
MS. CHERI
MR. DALE

RANDA
WRIGHT
EDWARDS
BONDDURANT

TROUT UNLMTD.
SELF
SELF
SELF

LTN1150 
BY:KEN 

FOR:KEN

TESTIFY
TESTIFY
TESTIFY
TESTIFY



■ '
L T N 1 1 5 0

17:51:40 PARTICIPANT LIST (ALL PARTICIPANTS)
TCN:70689 SCHEDULED FOR:04/21/97 18:00 TO 21:00 

PUBLIC HEARING SENATE FINANCE

0 4 / 2 1 / 9 7  L E G I S L A T I V E  T E L E C O N F E R E N C E  N E T W O R K  S Y S T E M

BY:ANC 
FOR:ANC

LOCATION:ANCHORAGE HB 51 JEFF PARKER AK. SPORTS FISH TESTIFY

Vic-
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**** ORDER SUMMARY ****SPONSOR: SFIN SENATE FINANCE CHAIRS: PEARCEPURPOSE: PUB PUBLIC HEARING LEGISLATIVE SHARPCONTACT: LARRY TEL#: (907)465-3004CHAIRING SITE: JUNEAU CAPITOL CAP532TOLL FREE: (800)478-7612 DIAL-UP: LIO:(800)478-9908
SPONSOR REMARKS(PUB): TESTIMONY:Y ALLOWED 2 MINUTE LIMITTESTIMONY WILL BE TAKEN WITH A 2 MINUTE LIMIT.SEE COMMITTEE SCHEDULE IN BASIS
SPONSOR REMARKS(LIO): BACKUP MATERIAL:N MEETING IN PROGRESS:N MAX. SITES:10 OTHER SITES MAY ADD THRU THE JNU LIO.TCN REQUESTED ON 04/21/97 AND HAS 7 UPDATES
**** AGENDA ****1 HB 51 DEPT OF ENV. CONSERV./WATER/PENALTIES
**** PARTICIPATING LIOS ANC ANCHORAGE COR CORDOVA FBX FAIRBANKS HOM HOMER * JNU JUNEAU KEN KENAI LIO VAL VALDEZ

****
716705119126

W 4TH, #200 2ND STREET N CUSHMAN ST W PIONEER #4CAPITOL145 MAIN ST LOOP STATE BLDG. #13
CAP532

LOCATIONLOCATIONLOCATIONLOCATIONLOCATIONLOCATIONLOCATION

STAFFSTAFFSTAFFSTAFFSTAFFSTAFFSTAFF
**** VOLUNTEER & OFFNET SITES **** SIT HNS HAINES CITY HALL ALETA ADKINS (907)766-2294
PARTICIPANTS IN:ANCHORAGE ANC1 JEFF PARKER AK. SPORTS FISH TSFY. HB 51AK (907)000-00002 MARTHA LEVENSALER NAT.WILDLIFE FED TSFY. HB 51AK (907)000-00003 DORTHY CHILDERS TSFY. HB 51AK (907)000-0000
PARTICIPANTS IN:CORDOVA COR1 MS. CHERI SHAW CDFU TSFY. HB 51PO BOX 939 CORDOVA AK 99574 (907)424
PARTICIPANTS IN:FAIRBANKS FBX1 MR. RON YARNELL TSFY. HB 51AK (907)000

2 MR. DALE ANDERSON TSFY. HB 51AK (907)000
3 MR. KARL IIANNEMAN AK MINERS ASSOC TSFY. HB 51AK (907)000
4 MS. MARLA MCPHERSON TSFY. HB 51AK (907)000-
5 MR. MIKE MCDOUGALL TSFY. HB 51AK (907)000-
6 MR. CHRIS MILLER TSFY. HB 51
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PARTICIPANTS IN:FAIRBANKS FBX AK (907)000-00006 MR. CHRIS MILLER TSFY. HB 51AK (907)000-00007 MS. SUZANNE MILLS TSFY. HB 51AK (907)000-00009 MS. KERYNN FISHER TSFY. HB 51AK (907)000-000010 MR. KEITH NYITRAY TSFY. HB 51AK (907)000-000011 MR. NEIL PLi TED TSFY. HB 51AK (907)000-000012 MS. SYLVIA WARD NAEC TSFY. HB 51AK (907)000-000013 MS. SARA CALLAGHAN TSFY. HB 51AK (907)000-000014 MR. CAMERON LEONARD-IF REQUESAG1S TSFY. HB 51AK (907)000-0000
PARTICIPANTS IN:HOMER HOM
f t r  mr . JOEL COOPER TSFY. HB 51PO BOX 3585 HOMER AK 99603 (907)235-6109
I  2 iMR. BOB SHAVELSON COOK INLET KEEP1 TSFY. HB 51
\ y PO BOX 3269 HOMER AK 99603 (907)235-4068

PARTICIPANTS IN:KENAI LIO KEN1 MR. DENNIS RIlNDA TROUT UNLMTD. TSFY. HB 51AK (907)000-00002 MS. LINDA WRIGHT SELF TSFY. HB 51AK (907)000-00003 MS. CHERI EDWARDS SELF TSFY. HB 51AK (907)000-00004 MR. DALE BONDURANT SELF TSFY. HB 51AK (907)000-00005 MS. PEGGY MULLEN SELF TSFY. HB 51AK (907)000-0000
PARTICIPANTS IN:VALDEZ VAL1 MR. JOE BRIDGMAN RCAC TSFY. HB 51AK (907)000-00002 MS. NANCY LETI.COE TSFY. HB 51AK (907)000-0000
**** SCHEDULING NOTES ****FBX ADDED PER MEL 4-18 JPS
**** UPDATES ****01 04/18/97 14:12:22 ANNOUNCING TELECONFERENCE02 04/18/97 14:43:04 KENAI LIO ADDED ON02 04/18/97 14:43:05 HAINES ADDED ON03 04/18/97 15:06:18 HCMER ADDED ON04 04/18/97 15:37:46 ANCHORAGE ADDED ON05 04/18/97 17:22:07 FAIRBANKS ADDED ON06 04/21/97 10:23:50 CORDOVA ADDED ON
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LEGISLATIVE TELECONFERENCE NETWORK PAGE19:15DATE & TIME: 04/21/97 18:00 TO 21:00 STATUS:5 IN PROG.
PARTICIPANTS IN:FAIRBANKS FBX1811 SALTWATER DR HOMER AK 99603 (907)457-22865 MR. MIKE MCDOUGALL TSFY. HB 51PO BOX 751024 FAIRBANKS AK 99775 (907)474-66666 MR. CHRIS MILLER TSFY. HB 51PO BOX 750160 FAIRBANKS AK 99775 (907)455-41517 MS. SUZANNE MILLS TSFY. HB 511640 MOOSE TRAIL FAIRBANKS AK 99709 (907)451-74758 MR. CAMERON LEONARD AG'S OFFICE TSFY. HB 51100 CUSHMAN ST, STE 400 FAIRBANKS AK 99701 (907)451-28119 MS. KERYNN FISHER TSFY. HB 51PO BOX 84053 FAIRBANKS AK 99708 (907)452-344310 MR. KEITH NYITRAY TSFY. HB 51PO BOX 84 TALKEETNA AK 99676 (907)733-172711 MR. NEIL PLESTED TSFY. HB 51AK (907)000-000012 MS. SYLVIA WARD NAEC TSFY. HB 51AK (907)000-000013 MS. SARA CALLAGHAN T£TFY. HB 51AK (907)000-0000
’ARTICIPANTS IN:HOMER HOM1 MR. JOEL COOPER TSFY. HB 51PO BOX 3585 HOMER AK 99603 (907)235-61092 MR. BOB SHAVELSON COOK INLET KEEP TSFY. HB 51PO BOX 3269 HOMER AK 99603 (907)235-4068
'ARTICIPANTS IN:KENAI LIO KEN1 MR. DENNIS RANDA TROUT UNLMTD. TSFY. HB 51BOX 3055 SOLDOTNA AK .99669 (907)262-94942 MS. LINDA WRIGHT SELF TSFY. HB 51BOX 108 KASILOF AK 99610 (907)262-96943 MS. CHERI EDWARDS SELF TSFY. HB 51363 ASPEN SOLDOTNA AK 99669 (907)272-71994 MR. DALE BONDURANT SELF TSFY. HB 51HCl BOX 1197 SOLDOTNA AK 99669 (907)262-08185 MS. PEGGY MULLEN SELF TSFY. HB 51355 LIGONBERRY SOLDOTNA AK 99669 (907)262-92256 MR. ROBERT BONDURANT SELF OBSV. HB 51HCl BOX 1197 SOLDOTNA AK 99669 (907)262-08187 MR. GARY F/iNDREI CIAA OBSV. HB 51HC2 BOX 549 SOLDOTNA AK 99669 (907)283-57G1
ARTICIPANTS IN:VALDEZ VAL1 MR. JOE BRIDGMAN RCAC TSFY. HB 51PO BOX 1366 VALDEZ AK 99686 (907)835-52082 MS. NANCY LETHCOE TSFY. HB 51PO BOX 1313 VALDEZ AK 99686 (907)835-51753 MR. JIM LETHCOE OBSV. HB 51PO BOX 1313 VALDEZ AK 99686 (907)835-51754 MR. BOB BENDA TSFY. HB 51AK (907)000-0000

**** SCHEDULING NOTES ****
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**** ORDER SUMMARY ****SPONSOR: SFIN SENATE FINANCEPURPOSE: PUB PUBLIC HEARING LEGISLATIVECONTACT: LARRY TEL#: (907) 4 '5-3 004CHAIRING SITE: JUNEAU CAPITOL CAP532TOLL FREE: (800)478-7612 DIAL-UP:

CHAIRS: PEARCE SHARP

SPONSOR REMARKS(PUB): TESTIMONY:Y ALLOWED TESTIMONY WILL BE TAKEN WITH A 2 MINUTE LIMIT. SEE COMMITTEE SCHEDULE IN BASIS

LIO: (800)478-9908 
2 MINUTE LIMIT

SPONSOR REMARKS(LIO): BACKUP MATERIAL:N MEETING IN PROGRESS:N MAX. SITES:10 OTHER SITES MAY ADD THRU THE JNU LIO.TCN REQUESTED ON 04/21/97 AND HAS 7 UPDATES
**** AGENDA ****1 HB 51 DEPT OF ENV. CONSERV./WATER/PENALTIES
**** PARTICIPATING LIOS ****ANC ANCHORAGE 716 W 4TH, #200 LOCATION STAFFCOR CORDOVA 705 2ND STREET LOCATION STAFFFBX FAIRBANKS 119 N CUSHMAN ST LOCATION STAFFHOMHOMER 126 W PIONEER #4 LOCATION STAFFJNU JUNEAU CAPITOL CAP532 LOCATION STAFFKEN KENAI LIO 145 MAIN ST LOOP LOCATION STAFFVAL VALDEZ STATE BrDG. #13 LOCATION STAFF
**** VOLUNTEER & OFFNET SITES **** SIT HNS HAINES CITY HALL ALETA ADKINS (907)766-2294
PARTICIPANTS IN:ANCHORAGE ANC

1 JEFF PARKER AK. SPORTS FISH TSFY. HB 51AK (907)000-0000
2 MARTHA LEVENSALER NAT.WILDLIFE FED TSFY. HB 51AK (907)000-00003 DORTHY CHILDERS TSFY. HB 51AK (907)000-00004 CLIFF EAMES AK.CENTER/ENVIR TSFY. HB 51AK (907)000-00005 BECKY GAY RESOUR.DEV.COUN TSFY. HB 51AK (907)000-0000

ARTICIPANTS IN:CORDOVA COR1 MS. CHERI SHAW CDFU TSFY. HB 51PO BOX 939 CORDOVA AK 99574 (907)424-3447
PARTICIPANTS IN:FAIRBANKS FBX

1 MR. RON YARNELL TSFY. HB 511231 SUNDANCE LP FAIRBANKS AK 99709 (907)479-8203
2 MR. DALE ANDERSON TSFY. HB 51541 ROBERTS ROOST FAIRBANKS AK 99712 (907)488-78073 MR. KARL HANNEMAN AK MINERS ASSOC TSFY. HB 51626 2ND ST FAIRBANKS AK 99701 (907)452-86854 MS. MARLA MCPHERSON TSFY. HB 51
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PARTICIPANTS IN: FAIRBANKS FBX AK (907) 0 0 0 - 0 0 0 07 MS. SUZANNE MILLS TSFY. HB 51AK (907) 0 0 0 - 0 0 0 0
8 MR. CAMERON LEONARD-IF REQUESAG'S OFFICE TSFY. HB 51AK (907)000-00009 MS. KERYNN FISHER TSFY. HB 51AK (907) 0 0 0 - 0 0 0 0

1 0 MR. KEITH NYITRAY TSFY. HB 51AK (907)000-0000
1 1 MR. NEIL PLESTED TSFY. HB 51AK (907) 0 0 0 - 0 0 0 0
1 2 MS. SYLVIA WARD NAEC TSFY. HB 51AK (907)000-0000

PARTICIPANTS IN: HOMER HOM1 MR. JOEL COOPERPO BOX 35852 MR. BOB SHAVELSONPO BOX 3269

TSFY. HB 51 HOMER AK 99603 (907)235-6109COOK INLET KEEP TSFY. HB 51 HOMER AK 9<>603 (907)235-4068
PARTICIPANTS IN:KENAI LIORANDA KEN1 MR.

2 MS.
3 MS.
4 MR.
5 MS.

DENNIS
LINDA
CHERI
DALE
PEGGY

WRIGHT
EDWARDS
BONDURANT
MULLEN

TROUT UNLMTD.AKSELF 
SELF 
SELF 
SELF

TSFY. HB 51(907)000-0000 TSFY. HB 51 AK (907)000-0000TSFY. HB 51 AK (907)000-0000TSFY. HB 51 AK (907)000-0000TSFY. HB 51 AK (907)000-0000
PARTICIPANTS IN:VALDEZ 1 MR. JOE VAL

2 MS NANCY
BRIDGMAN
LETHCOE

RCAC TSFY. HB 51 AK (907)000-0000TSFY. HB 51 AK (907)000-0000
**** SCHEDULING NOTES **** FBX ADDED PER MEL 4-18 JPS
**** UPDATES

0 1 04/18/97 14:12:22 ANNOUNCING TELECONFERENCE
0 2 04/18/97 14:43:04 KENAI LIO ADDED ON
0 2 04/18/97 14:43:05 HAINES ADDED ON03 04/18/97 15:06:18 HOMER ADDED ON04 04/18/97 15:37:46 ANCHORAGE ADDED ON05 04/18/97 17:22:07 FAIRBANKS ADDED ON06 04/21/97 10:23:50 CORDOVA ADDED ON
0 7 04/21/97 16:33:02 BARROW DROPPED
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U C IM I
UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 • Kenai, Alaska 09611 - 0389 

(907) 283-3600 * FAX (907) 283*3306 e-mail: ucldaOkenal.net

April 21, 1097 Sent via lax

To: Senators Pearce and SharpCo-Chairs, Senate Finance Committee State Capitol, Room 520 Jjneau.AK 99601
Subject: tiniDA opposition to C9 For House Bill No. Bl.fflLSl am
Dear Senators Pearce and Sh-.vp,
United Cook Inlet Drift Association (UCIDA) represents the 585 salmon drift permit holders in Upper Cook Inlet. Some 350 permit holders are current members of our association. UCIDA Is also active at the state and federal levels as a member of the Executive Committee of United Fisherman of Alaska (UFA).
UCIDA would like to express its unequivocal opposition to HB51 - the Dirty Water Bill. We are opposed to the current version £R any amended version that would lessen In 
any way Alaska's current water quality standards.
UCIDA urges your committee to support the often abused sentiment of promoting "environmentally sound" economic development by rejecting HB51.
HB51 poses an unaooeptable risk to our renewable resource Industries reliant on water and water quality - commercial and sport fisheries, tourism, etc.
Having reviewed the current version of HB 51, UCIDA finds that the concerns expressed by EPA in a letter dated February 14, 1997 (Enclosure #1) are still valid. UCIDA wil! strenuously oppose any effort by the state to assume NPDES permitting authority should any version of this legislation pass.
By requiring DEC to adopt minimal federal standard * EXCEPT in shellfish growing areas - and permitting any "person" to force DEC to respond to a request to reduce or eliminate any federal water quality standards, HB51 adds Insult to Injury to an already 
overburdened state agency.
Finally, UCIDA has reviewed and concurs with the comments of DEC Commissioner Michele Brown In her April 17,1997. Letter to Rep, Rokeberg. (Enclosure #2).
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Senator® Pearce and Sharp Co-Chalra, Senate Finance Committee 
April 21, 1997 Page 2

In conoluslon, UCIDA urgea your committee to support environmentally sound economic development and all user groups reliant on water and 
water quality standarda • REJECT HB01,
We appreciate this opportunity to comment and request that you sht** our comments wtth the rest of your committee members.
Sincerely,

Theo Matthews Executive DirectorUNITED COOK INLET DRIFT ASSOCIATION
/TM:kmt
Enclosures
cc: Governor Tony KnowlesSenator Miller, Senator President Representative Phillips, House Speaker Senator John Torgereon Senator Jerry Ward Representative Gary Davis Representative Mark Hodgins Michele Brown, ADEC Commissioner Frank Rue, ADF&G Commissioner John Shivley, ADNR Commissioner 

United Fishermen of Alaska
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R2PL7 TO jCCB 1 4  Vty
ATTN OP: OW-134

M ich a ie  Brown, Commissioner
A lask a  Departm ent o f  Environm ental C onservation  
410 W illoughby Avenue, S u ite  103 
Juneau, A la sk a  99601-1795

Dear C om m issioner Browni

SPA has com pleted  l t e  rev iew  o f  th e CS (L) fo r  House B i l l  51 (CSHB 
31J in  r esp o n se  to  your req u est fo r  comments. CSHB 51 would e s c a b lia h  
a p roced u re  to  change S ta te  w ater q u a l i t y  standard s th a t  a re  more 
s t r in g e n t  th en  F ederal w ater q u a l i ty  c r i t e r i a .  We have s e v e r a l  
co n cern s about how t h is  l e g i s l a t i o n  co u ld  a f f e c t  th e  A la sk a ’s  w ater  
q u a l i t y  sta n d a rd s  (WQS) program and th e  l ik e l ih o o d  o f  a u th o r iz in g  sh e  
S t a te  o f  A lask a  co apsraca the P ed sra i N a tio n a l P o llu ta n t  D isch arge  
E lim in a tio n  System  (NFDSS) p erm itt in g  program. EPA's con cern s f a l l  
in t o  th r e e  c a te g o r ie s :  in c o n s is te n c ie a /in te r p r e c a t io n . problem s, WQS 
program problam e, and NPDES program problam e.

I n c o n s is t e n c ie s /I n te r p r e ta t io n

The b£Xfr~caneains ambiguous language and in c o n s is t e n c ie s  w ith  
p o r t io n s  o f  th e  Clean Water Act (CWA) d e a lin g  w ith  ’WQS and NPDES 
p e r m it t in g . Examples o f in c o n s is t e n c ie s  and in t e r p r e ta t io n  problem s 
th a t  are  o f  con cern  co EPA are h ig h lig h te d  below .

I* CSHB 51 $ 4 5 .0 3 .0 8 7 (a )  (1) and (2) r e f e r  t o  th e  a d o p tio n  o f  "water 
q u a l i t y  stan d ard s and d isch a rg e  stan d ard s."  We a re  n o t c e r t a in  
what i s  meant by the terra "discharge s ta n d a r d ." D isch arge  
s ta n d a rd s  co u ld  be in te r p r e te d  to  mean a f f lu e n t  l im i t s  o r  
a f f lu e n t  g u id e l in e s .  N a tio n a l NPDES r e g u la t io n s  do n o t a llo w  
p erm it l i m i t s  unat are la s s  r e s t r i c t i v e  than  techno lo g y -b a sed  
e f f l u e n t  g u id e l in e s .

s  s  4 6 .0 3 .0 8 5 ( b )  r e fe r s  to  "other r e g u la t io n  r e la t e d  to  w ater
q u a l i t y . "  Wa are  concerned about what t h i s  p h rase  stay in c lu d e .  
S in c e  th e r e  era  no Federal c r i t e r i a  o r  r e g u la t io n s  fo r  m ix in g  
zon es and zon es o f  d e p o s it , th e se  NPDES c o o ls  c o u ld  be a f fa c ta d  
by c h ia  l e g i s l a t i o n .
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a s 4 6 .0 8 S (o )  p r o v id e s  a timeframe darin g  v h io h  D ie must tuasnd
th e  WQ8 t o  in co rp o ra te  ■ red uction  or e lim in a tio n  in  th e  
fe d e r a l  w ater  q u a l i t y  c r i t e r ia  or fo l lo w  tha procedure In  
5  46.0«7(J») - £hara la  no erp la n a tio n  o f  how th a  r ed u c tio n  
or  e l im in a t io n  o f  th a  c r ite r io n  i i  t o  ba j u s t i f i e d  and how 
i t  w i l l  be .c o n s is t e n t  w ith  tha CMA or th a  F ed era l w ater  
q u a l i t y  stand ard* reg u la tio n *  (49 CFH P a rt 131) .

a § 4 6 .0 3 .0 1 5 ( a )  a ta ta a  th a t  QIC, in  a d o p tin g  and ap p ly in g
wqs  , Ma h a l l  ana ora th a t  tha standard* ara s u f f i c i e n t  to  
p r o ta c t  human h a a lth  and propagation o f  f i a h  and w i ld l i f e ."  
T h is  p r o v is io n  i s  n o t oonaiatant w ith  th a  CWA. fle c tio n  
1 0 1 (a) (3) o f  th e  OTA provid es fo r  th a  p r o te c t io n  o f  
p r o p a g a tio n  o f  f i s h ,  s h e l l f i s h ,  w i l d l i f e ,  end r e c r e a t io n  in  
and on th a  w ater . S e c tio n  3 03 (e ) (2 )  (A) e f  th e  OTA in c lu d e *  
a d d it io n a l  uaae t h a t  WQS should p r o te c t !  d om estic  w ater  
su p p ly , a g r ic u l t u r a l ,  in d u s tr ia l, and n a v ig a t io n a l u s e s .

’ Any changee to  WQfl th a t  ara mad* in  accordance w ith  t h i a  
l e g i s l a t i o n  may n o t p ro ta c t a l l  d ea ig n a tsd  use a in  th a  
A la sk a  WQS and th a  cwa.

O v e r a l l ,  th ea e  tv p a s o f  in te r p r e ta t io n  problem s w i l l  l i k e l y  
r e s u l t  in  acme co n fu sio n  about how CSHB S i  sh ou ld  be implemented 
and m ixed ex p ecta tio n s) in  th e regu la ted  community and th e  p u b lic .  
T hese k in d s  o f  problem* w i l l  l ik e ly  c o n tr ib u te  t o  a so re  
r e s o u r c e - in t e n s iv e  w ater management program.

WQS Program

ah ygu_ know, any change in  a a ta te  WQ9 r e q u ir e s  rev iew  and 
a p p ro v a l oy  EPA. SPA ha* eericm e concerns reg ard in g  both th e  
p r o c e s s  f o r  wqs r e v is io n ,  and th e  b a s is  f o r  such r e v is io n s  in  
SS 4 6 .0 3 .0 f l5 ( c )  and 4 6 . 0 3 . 0 5 7 ( b ) . Baaed on th o se  concern*, i t  i s  
p o s s ib le  th a t  WQfl th a t  A laska rav ia s*  under th e se  p r o v is io n *  w i l l  
n o t  ba a p p r o v e il* .

F i r s t ,  v a  arc  car earned whether 90 days [ s e e  § 4 6 . 0 3 . 0 6 9 ( c ) ]  
p r o v id e s  adeq u ate t in e  fo r  QIC to  naks s c i e n t i f i c a l l y  sound 
d e c i s i o n s ,  a s  req u ired  by Federal WQS r e g u la t io n s , about w hether  
a wqs change i s  w arranted . Our concern* « r e  h e ig h ten ed  by th e  
f a c t  t h a t  HB 51 c o n ta in s  no p ro v is io n s  th a t  r eq u ir e  th oea  who are  
r e q u e s t in g  th e  amendment t o  supply any d a ta  or j u s t i f i c a t i o n  t o ,  
su p p o rt th e  n esd  fo r  th e  change. S ince th e  burden o f  p ro o f fo r  
d e te r m in in g  w hether a standards change i s  needed r e s t s  w ith  DEC, 
t h e s e  d e c i s io n s  sa y  be based on l i t t l e  or no in fo rm a tio n . N in ety  
d ays may n o t  a llo w  DEC to  c o l le c t  adequate su p p ortin g  d a ta . 
A d d it io n a l ly ,  t h i s  s e c t io n  o f CSHB SI appears t o  o verlap  w ith  
e x i s t i n g  p o r t io n s  o f th e  Alaska WQS r e g u la t io n s  [sa  AAC 
7 .0 .02fl (d) ] .  T h is  s e c t io n  in  th e Alaska WQS r e g u la t io n *  a lrea d y  
c o n ta in *  a p r o v is io n  th a t  a llow * th e  u se  a f  " n a tu ra l co n d itio n s"  
a s  th e  b a s i s  fo r  wqs change* [11 AAC 7 0 .0 2 5 ( b ) )  t h a t  ara l e a s  
r e s t r i c t i v e  Chan F ed era l c r i t e r ia  and i t  r eq u ir e*  th a  a p p lic a n t
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s e e k in g  t h e  w qs c h a n g e  t o  p r o v id e  u ^ C  w i t h  t h a  d a t a  a n d  
i n f o r m a t i o n  n a a d a d  t o  m ake t h a  d e t e r m in a t io n .

f a e o n d ,  we a r a  c o n c e r n e d  t h a t  t h a  t e c h n i c a l  b a s is  I n  CSHB 
51 f o r  a n y  p r o p o s e d  WQS c h a n g e *  l a  t i e d  t o  " h y d r o lo g ic  c o n d i t i o n s  
o r  d is c h a r g e  c o n d it io n s ' *  [5 4 4 .0 3 .01 7 (b)]. D A  F e d e r a l  c r i t e r i a  
a r a  b a s e d  o n  la b o r a t o r y  t o x i c i t y  t e a t s  a n d  d a  n o t  n s c a s s s r i l y  
c o n s id e r  h y d r a u l i c  ' c o n d i t i o n s  o r  d is e h a r g a  c h a r a c t e r i s t i c s .  Z t  
i s  d o u b t f u l  t h a t  a  c h a n g e  i n  a c r i t e r i o n  t h a t  i *  b a s e d  s t r i c t l y  
o n  " h y d r o lo g ia  c o n d i t i o n s  a n d  d is e h a r g a  c h a r a c t e r i s t i c s "  w i l l  b e  
s c i e n t i f i c a l l y  d e f e n s ib l e  f o r  p r o t e c t i o n  o f  a l l  d e s ig n a t e d  u s e s .1 
T h e r e f o r e ,  s u c h  a h a n g e a  t o  WQS a a y  n o t  r e s u l t  i n  a p p r a v a b le  WQS 
r e g u l a t i o n s .  W here t h a  c h a n g e  l a  t o  a d o p t  c r i t e r i a  t h a t  a r e  la a a  
s t r i n g e n t  t h a n  t h e  a x i e t i n g  c r i t e r i a ,  t h e r e  n e e d s  t o  b e  a 
j u s t i f i c a t i o n  t h a t  t h e  c r i t e r i a  a r e  a d e q u a t e  t o  f u l l y  p r o t e c t  t h e  
u s e .

s p a  I s  a ls o  oenoam ed about hov tiw  req u irem en ts in  S e c t io n s  
4 end s  w i l l  be im plem ented. S ec tio n  5 o f  t h i s  b i l l  r e q u ir e s  o sc  
t o  condu ct a t r ie n n ia l  r ev ie w  and id e n t i f y  S ta te  r e g u la t io n s  th a t  
a re  more s tr in g e n t  than  F ed eral r e g u la t io n s . The F ed era l WQS 
r a g u la t io n s  d ir e c t  S t a t e s  to ,, "at l e a s t  ones ev ery  th r e e  y e a r s ,  
h o ld  p u b llo  h ea r in g s  fo r  th e  purpose o f  rev iew in g  a p p lic a b le  
w ater  q u a l i t y  sta n d a rd s, and, a s  ap p rop ria te , m od ify in g  and 
a d a p tin g  sta n d a rd s" . S e c t io n  4 o f  CSHB 91 c o n ta in s  p r o v is io n s  
t h a t  r e q u ir e  a  90-day rev iew  u f  in d iv id u a l p o r t io n s  o f  th e  A laska  
WQS r e g u la t io n s .  The 90-d ay  rev iew  i s  tr ig g e r e d  by a r e q u e s t  to  
change a S t a te  WQS b ecau se  i t  aay be more s t r in g e n t  than a 
F ed era l c r i t e r io n .  Zt i s  c o n ce iv a b le  th a t  DEC would be  
r e s p o n s ib le  fo r  numerous 90-day rev iew s and stan d ard  changes  
r eq u ir ed  In , S e c tio n  4 a t  th e  sane tim e th a t  i t  is* r e q u ir e d  t o  
condu ct tKe t r ie n n ia l  rev iew  th a t  i e  con ta in  ad in  S e c t io n  5 .
T h i s  w o u ld  r e s u l t  i n  a c o n f u s in g ,  t ia e - c o n a u K in g ,  p i s c o a e a l  
a p p r o a c h  t o  wqs a n d  m a n a g em en t o f  t h e  w a t e r  q u a l i t y  program.

NPDEfl P ro g ram

SPA R egion io  c o n tin u e s  to  be in te r e s te d  in  a u th o r iz in g  th e  
s t a t e  o f  A laska to  o p era te  th a  N ation a l P o l lu ta n t  D isch arge  
E lim in a tio n  System (NPDES) program throughout th e  S t a te .  As you 
know, v e  have provided  DEC a grant fo r  th e  purpose o f  con d u ctin g  
an a n a ly s is  th a t  d e t a i l s  b oth  th e  c o s t s  and o p t io n s  fo r  assum ing  
th a  NPDES program. The r e s u l t s  o f  tha a n a ly s is  sh o u ld  be  
a v a i la b le  in  la t e  s p r in g . To o b ta in  NPDES program a u th o r iz a t io n ,  
th a  S ta te  must dem onstrate th a t  adequate r e so u r c e s  are a v a i la b le  
to  s u c c e s s f u l ly  manage an ZT7DI9 program.

Zn a d d it io n , th e  A laska A ttorney Oeneral w ould need  t o  
exam ine e x i s t in g  s t a t e  s t a t u t e s  and r e g u la t io n s  t o  d eterm in e  
w hether th e  s t a t e  has a l l  th e  nacassary  le g a l  a u t h o r i t i e s  to  
o p e r a te  an NPDES p e r m itt in g  and com pliance program. Any m iss in g  
l e g a l  p r o v is io n s  would need to  be enacted  b e fo r e  th e  s t a t e  
a p p lie s  fo r  a u th o r iz a t io n . A lso , EPA would have t o  be a ssu red



th a t  th e  u t a t  a daae n e t have r ta tu ta a  or r e g u la t io n s  th a t  ara  
in co m p a tib le  v i t h  a u th o r isa tio n .

fl«d. 4 « . 0 3 . o a s («) (a) o f CSHB 51 a ta ta s  th a t  th a  Department 
'■shall u s*  s c i e n t i f i c  j u s t i f i c a t io n  and w ater q u a lity  c r - ita r ia  
th a t  can be r e l i a b l y  measured." Soma F ed era l w ater q u a lity  
c r i t e r i a  a re  e s ta b l is h e d  a t  l e v e l s  below  d e te c t io n  ( e . g .  d io x in } .  
I t  i e  n o t  c le a r  i f  th s e e  c r i t e r ia  would be co n sid ered  t o  n o t  Mb* 
r e l i a b l y  m easured." While com pliance d eterm in ation *  a re  based  on 
t h e  minimum l e v e l  o f  q u a n tif lo a t lo n , perm it l im i t s  must be  
e s t a b l i s h e d  u s in g  th e  w ater q u a lity  c r i t e r io n  v a lu e  and may be 
below  th e  d e te c t io n  l e v e l .  Thia language c o u ld  be co n stru ed  t o  
d is a l lo w  is su a n c e  o f  perm its w ith a p p ro p ria te  l im i t s  and 
th e r e fo r *  co u ld  je o p a r d ise  attem pts by A laska t o  pursue  
a u th o r iz a t io n  o f  th a  NPDEfl program.

i n  a d d i t i o n ,  f  49 .03 .085(a)(4) s t a t e s  t h a t  D1C "Bay n o t  
r e q u i r e  d is c h a r g e d  w a t e r  t o  b e  o f  h i g h e r  q u a l i t y  t h a n  t h a  n a t u r a l  
c o n d i t i o n s  o f  t h e  r e c e i v i n g  w a t e r ."  O n O c e a n ia n ,  t e c h n o lo g y -  
b a s e d  l i m i t a t i o n s  ( e s t a b l i s h e d  e i t h e r  t h r o u g h  n a t i o n a l  
g u i d e l i n e s  o r  b e e t  p r o f e s s io n a l  ju d g m e n t  o f  t h e  p e r m i t t i n g  
a u t h o r i t y )  r e q u i r e  e  d is c h a r g e  t o  b e  h ig h e r  i n  q u a l i t y  ( i . e . ,  
m e e t  a  h i g h e r  s t a n d a r d )  t h a n  t b s  r e c e i v i n g  w a t e r .  T h i s  la n g u a g e  
w o u ld  c o n t r a d i c t  t h o  N9D1A' r e g u la t io n s  w h ic h  r e q u i r e  a c h ie v e m e n t  
o f  t e c h n o lo g y - b a a e d  l im i t a t i o n s  w i t h o u t  r e g a r d  f o r  r e c e i v i n g  
w a t e r  c o n d i t i o n * ,  .A g a in ,  t h i s  w i l l  j e o p a r d i z e  a n y  f u t u r e  s t a t s  
a t t e m p t s  t o  a ssum e  t h e  HPDZS p ro g ram .

C o n c lu sio n s

Me lapl i e v s  th a t  th e  problems d is c u s se d  above' would c r e a te  
added c o n fu s io n  and in e f f i c i e n c ie s  in  th e  im p lem en tation  o f  
A laska WQS program r a th e r  than :Lmoroved r e sp o n s iv e n e ss  and . 
e f f e c t i v e n e s s .  To implement CSHB 51 would r e q u ir e  a d d it io n a l  
tim e  and e f f o r t  on th e  p o r t o f Die s t a f f .  Yet,  th e  r e s o u r c e -  
in t e n s iv e  n atu re  o f  CSSB 51 would n o t c o n tr ib u te  to  th a  
developm ent o f  th e  c a p a c ity  needed to  assume th e  NPDES program. 
Furtherm ore, c e r ta in  p r o v is io n s  o f  CSHB 51 may c ra a ta  l e g a l  
problem s t h a t  w i l l  jeo p a rd lza  both approval o f  S ta te  WQS
r e v is io n s  and a u th o r iz a t io n  o f  1 3 i *  NPDEfl program.

' *

We a p p r e c ia te  th e  opportunity  to  rev iew  and p ro v id e  comment* 
on cshb 5 1 . I f  you have any q u estio n s  about th e s e  aom aents 
c o n ta c t  me a t  (206) 553-0422 or Marcia L a g e r lo s f , a t  (306) 553-  
0176.

S in c e r e ly ,
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OFFICE OF THE COMMISSIONER
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April 17,1997

Tha Honorable Nonn Rokeberg 
Alaska House of Representatives 
Capitol Building, Room 24 
Juneau, a k  99801

Dear Reprwentadve Rokeberg:

You asked for the department’s comments on HB 31 Senate CS for CS fbr House Bill 31 ( )  version 
"0”. We remain strongly opposed to this legislation. Our concerns with the bill are outlined below.

This biii, as written, eliminates drinking water as a beneficial use of state waters, allows for 
cumulative degradation o f water bodies, provides fbr mixing zones o f unlimited size, and through 
confusing use or misuse o f terminology, makes the intent of the bill unintelligible. I will lliusini'co 
each o f these ppinti with the general and specific comment* that follow.

As a starting point, I think it would be usefhl to ay to explain the difference between “criteria* and 
"standards”, and the respective roles of EPA and the states in establishing water quality standards. 
Generally speaking, EPA does not adopt standards and the states do not develop criteria. ‘‘Water 
quality criteria” are scientific Information regarding the concentrations o f  rpeciflc chemicals or 
other pollutants in water which adequately protect aquatic life or human health. In other words, a 
water quality criterion is tho amount of pollution a water body can stand before a use is impacted. 
Criteria must be used in establishing a water quality standard. EPA’s criteria are guidance for states 
to use when they establish their water quality standards unless a state, through a rigorous scientific 
process, develops its own criteria.

"Standards” ire legally enforceable, state-established requirements that consist of two things: the 
uses a wafer body should be protected for and the criteria which are necessary to protect those uses. 
So to have a water quality program based on criteria only completely eliminates the critical step of 
modifying those criteria to make them applicable to the uses of a particular body of water. In 
addition, the term "water quality standards” is also used more generally to refer to all o f 18 AAC 10 
regulations. These include several important tools for applying the “use A criteria” standards, such 
as mixing zones, variances, and site-specific criteria.

1 hope with this explanation you will understand that when you ask the department to compare state 
standards with federal requirement*, you are taking ua to compare apples to oranges. As explained 
above, federal criteria are a  subset of state water quality standards.
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The department i« sensitive to the fact that certain federal water quality criteria have made it 
difficult for some industrial users of state waters to obtain workable permits. An excellent example 
o f such a situation is the stringent arsenic limit that EPA has placed in the placer mining permits it 
issued last feu. When such situations arise, ADEC has worked closely with Industry to ensure that 
all water quality criteria end permit limits ere based on sound soience and a reasonable evaluation o f 
health and ecological risk. In response to coordinated pressure from industry and the si te , EPA 
recently announced that it would withdraw the arsenic criteria it had imposed on Alaska.

The presumption that the swto’s water quality standards have led to such permitting problems is 
wrong. As in the example of ar.wnic, most recent instances of restrictive standards result from 
EPA’s promulgation of criteria for toxic pollutants, which it imposed on the state. Our state 
standards generally allow more flexibility in permitting, such as through mixing zones and site- spcrific criteria, than do die federal criteria. Recent permitting problems illustrate that permittees 
are better served when the state is implementing its own standards than when the federal 
government takes on that role.

Before discussing specific provisions of the bill, I must make one more general observation. The 
grafting o f what was HB 71, dealing with administrari'e penalty euthority in the safe drinking water 
program, <T'tto HB 51, is ill-advised. There is essentially no legal or fcetual overlap between the two 
subjects, other than that both concern water in one way or another. The public would be better 
served If these two very different issues were considered on their own merits, rather than confused 
through politics.

Our sectional analysis follows:

Section Ufa1). This Administration is clearly supportive of economic growth and development, 
but that development must be done right Doing it right means setting standards based upon sound 
science, prudent resource management, and fell public involvement For water quality standards, 
public health and multiple use compatibility must also be compelling policies.

Section lfh). As mentioned earlier, the administrative penalty authority in the safe drinking 
water program should be dealt with in a separate bill.

HB 51 encourages the state to continue to work toward assumption o f the NPDES 
permitting program from EPA. But the serious conferion created by the bill makes it lees likely that 
we can ever take over that program. EPA has made it clear that HB 51, if  made law, could 
jeopardize state assumption o f  NPDES permitting. This is another way in which he bill could 
defeat th« very purpose that it Is reportedly intended to a ince -  to make permitting easier.

Section 3. The proposed new AS 46.03.080(b) addresses waters that, in their natural condition, 
do not meet water quality standards. The approach of this subsection might make sense i f  the 
definition of natural condition were clear. Unfortunately, the definitions offered in this bill are far 
from clear, first of all, there are two quite different definitions of the term “natural condition”.
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(compare p.3, U.3-7, with p.6, L30- p .7 ,1.3.) The first definition in the proposed AS 46.03.080(c) 
substitutes “background condition” fbr natural condition whenever baseline water quality is either 
not obtainable or has been altered by historical or “upslope’' activity. The definition of background 
condition is the water quality outside the influence of a particular discharge. To have the natural 
condition default to the background condition is to sanction progressive degradation o f water 
quality. In other words, pollution from historical or upalope activities will become the standard for 
downstream waters. This destroys the very notion of natural condition.

t

The bill’s second definition o f natural condition in the proposed AS 43.03.088(4) Just compounds 
the confusion. It is not clear when this definition v-ould even apply given the prior definition of the 
same term. If  and when this one did apply, it refers to the condition of a wa ter in 1972 when the 
Clean Water Act was enacted. That provision suggests that the deportment cannot consider 
competent evidence of the water’s natural condition over the lost 25 years! Surely such an 
approach belies the bill's stated commitment to standards based on good science. Arguably, if no 
baseline data were available from before 1972 then we could not establish a  natural condition and 
would end up using background condition to sot the standards. These confusing and contradictory 
provisions arc a major flaw in this bill

Section 4. As this section o f the bill contains several provisions that require comment, I 
organize my discussion by reference to the proposed new subsections o f  AS 46,03.085, .087, and 
.058.

.OSSfh). The subject of mixing zones has long been controversial and our soon to be finalized 
regulation is the result o f  considerable public debate. While it may be appropriate fbr the 
Legislature to establish general policy about when and how mixing zones shouid be used, to address 
the detail o f mixing zone size, I believe, is a mistake. One major flaw in the current bill illustrate 
the risk of legislative micro management. The proposed AS 46.03.035(b) would allow mixing 
zones to exceed the noraial size limit whenever it is demonstrated that “a larger mixing zor.* will 
adequately protect human health and the environment outside the nixing zone.’'  Yet this will be all 
the time, since water quality standards, designed to protect ail uses, must be met at the ec!ge of any 
mixing zone. That one provision in HB 51 negates all other size restrictions and would allow a 
mixing zone of infinite size, since any discharger can show that water outside its mixing zone, 
however big, will adequately protect human health and the environment.

Even aside from that basic flaw, the size limit for streams and rivers (proposed sec, 85(b)(3)) offers 
no protection for sensitive fish-spawning habitat While ADEC’s current mixing zone regulation. 
ensures adequate protection of both anadroraous and resident fish, this bill does not even 
acknowledge that as a consideration.

Given these problems, I recommend that the Legislature allow this department to continue to 
address mixing zones through regulations. We have balanced the interests o f various stakeholders 
in a responsible and protective way.
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.085(d). This provision duplicates the petition procedure already available under the A?A, AS 
44.62.220. But it ihifb the burden to ADEC to demonstrate why it should keep a standard, rather 
than leaving the burden on the petitioner to show why the mndard should be lowered. The 
department’s objection to this provision is that the procedure mandated by the proposed AS 
46.03.087 is both burdensome and Ill-advised, as discussed farther below.

ns7(*t- Hie heart o f this section is to establish special procedures for adopting or rc>*ining water 
quality standard# that are more stringent than federal criteria. Testimony on the bill indicates that 
this idea was taken from Alaska's air statute. There is a critical difference, however, between the 
federal Clean Air Act and the Clean Water Act that makes this concept difficult, if  not impossible, 
to apply to water quality standard*. The Clean Air Act gives EPA the responsibility to set ambient 
air quality standards; the Clean Water Act gives that responsibility to states. As a result, this 
"special" procedure would come into play nearly every time the state proposed any water quality 
standard because there are no equivalent federal standards.

.087(1?). Aside from my fundamental objection ro the Idea that our water quality standards should 
be reduced to the bare minimum, I have three problems with this subsection. First, it will be 
difficult at best, not to mention inappropriate, to assess the economic feasibility o f a water quality 
standard, and that consideration is more appropriate in the context of specific permitting decisions. 
Second, this subsection does not acknowledge the need to protect all the uses that we ara required to 
protect under the federal Clean Water A ct Third-, since our water quality standards apply to the 
whole state, it does not make sense to focus on biological chemical and physical conditions in 
particular areas or sites in the state when setting standards.

.088(1). This definition o f background condition is different than the definition at .085(a)3 and 
introduces additional confusion. Tha term "upslope” is not defined and its usage is confining in this 
context

.GSgq). The term "drinking water" is not used in the proposed AS 46.03.085-.087. It is not clear 
why there should even bo * definition of the term in section .088. However, the definition in .088 
could be construed to exclude virtually all waters of the state thus eliminating drinking water as a 
use for Alaska’s surface waters.

.088(3). There is a significant problem with including fish processing and food processing in an 
industrial use category. Water used fbr fish and food processing is currently under the same use 
Standard as drinking water In order to protect public health. Using an industrial use standard is 
likely to pose significant threats to both the public health and quality o f Alaska food and fish 
products.

.088(4). The definition o f “natural condition" is not workable. Little, if  any water quality data 
existed for Alaska’s water bodies in 1972.

Section* 8-7 . «»id 9-11, All provisions regarding administrative penalty authority under the Safe 
Drinking Water Act should be removed from this bill and considered in a  separate bill.
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71m Honorable Norm Rokeberg S April 17,1997

Section 8. TM» section requirBi ADEC to go through the entire body of both federal and state 
water quality regulations, to identify all inatanccs whme die state ̂ p tirtm em  Is more stringenl than 
the federal one. As I pointed ow earlir. this ism  exercise in tc t 'p ttin g  apples to orange* I think 
that our limited agency resources cm more efficiently spent on the hmdfbl o f  standards that 
permittees a rt actually having trouble meeting, such as the arsenic, crituion discussed at the 
beginning o f this letter. We limply don’t  have sufficient staff to do fiemiwd comparisons o f  state 
and federal law, while still addressing and resolving tha problems that are actually effecting 
permittees. If this bill forces us to do the itemized comparison, ft can only be ai the expense of 
solving real problems in the field I urge you to let tu invest our efforts where they make a 
difference.

In conclusion, I hope that you will seriously evaluate the principle underlying HB 51. Will it truly 
benefit the to deliberately lower our level o f water qualify protection to the minimum allowed
by federal law, eliminate important competing itMf like drinking water and provide for nixing 
zones o f unlimited size? I don’t  think so!

cc: The Honorable Rick Halford 
The Honorable Lyda Green 
The Honorable Loren Leman 
The Honorable Georgians Lincoln 
The Honorable Robin Taylor 
The Honorable Bert Sharp 
The Honorable John Tosgeraoa  
The Honorable Drue Pearce 
The Honorable Dave Donley 
The Honorable Sean Parnell 
The Honorable Randy Phillips 
The Honorable Al Adams

OF/AJE/sl H.A»o>ffouuJBirawTMcwauisotwro

Sincerely,
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/IfFROM : BEFIR CREEK OUTFITTERS PHONE NO. 907789391>1

B E A R  C R E E K  O U T F I T T E R S

F L Y  FISH INS d  LIQHT TAC K LE  
S U ir E  SERVICE

3718 El Cam ino Ju n e au , A laska 99801 
(907) 789-3914 phone /fax  akskifl@ alaska.net

Rpr. 21 1997 07:30AM PI
• -SV

A pril 21,1997

Senate Finance Committee 
Alaska State Capitol 
Juneau, AK 99801

Dear Senate Finance Committee:

We axe writing ir. opposition of HB 51, the water bill sponsored by 
Representative Rokeberg. This bill not only jeopardizes Alaska public health it 
also has potential to harm our fly fishing business which relies upon clean 
waters.

Our customers perceive Alaskan waters to be pristine and unpolluted. This 
perception could easily be damaged if HB51 is passed and Alaska's water 
quality standards are lowered. Although only a few of our customers keep their 
catch, it is important that the fish kept are safe for human consumption. We 
personally rely on an annual harvest of salmon to feed our family throughout the 
year.

We encourage you to oppose this bill.

Sincerely,

, o lu J / L

Mark & Michelle Kaelke

cc: Governor Tony Knowles

mailto:akskifl@alaska.net


Kerynn Fisher 
FO Bax 84053 

Fairbanks, AK 99708 
907/452-3443

Testimony to the Alaska State Legislature, Senate Finance Committee

Senator Pearce, Senator Sharo, and members o f the Senate Finance Committee:

Thank you f r r  giving the public an opportunity to testify on House Bill 51.

First o f  all, I am disappointed that the Senate Resources Committee didn’t take the time to hear our 
concerns. I believe this bill has serious implications fbr the future protection o f  Alaska’s water resources 
and should have been heard in both the House and Senate Resources Committees. I realize that you arc all 
very busy this session and have a lot o f bills you want to  pass, but I don’t  think this is any excuse to  bypass 
pubiic input in the form o f  testimony at hearings such as this cue Sc, again, thank you fbr faking the time 
to  hear our concerns.

I ’m concerned that House Bill 51 is just another example o f the industry tail wagging die dog when it 
comes to resource management in our state. Specifically, I ’m concerned that the cost o f environmental 
compliance will become a factor in determining how stringent water quality standards should be if  you pass 
this bill. 'While I appreciate your desire to strengthen Alaska's economy, I  don't think that we should cut 
comers when it comes to < nvircsnmenta) protection. This is penny-wise, but dollar-foolish.

House Bill 51 introduces a criteria for the Department o f  Environmental Conservation to  examine the 
economic and technological feasibility o f  a standard more protective than a federal standard. I object to 
this principlo for a couple o f  reasons.

April 21,1997

First, I believe that in many cases, federal standards are inadequate in Alaska, i oxms mat build up in fish 
under federal standards might not pose a health risk in the lower forty-eight, but because Alaskans consume 
far more fish than the average American, this could pose a health risk to many Alaskans. To require DEC 
to look at the economics o f these standards would require a serious time and resource investment from an 
agency already strapped by budget cuts and would accomplish little other than to  confirm what we already 
befewe -  that Alaska’s unique environmental quality deserves protection above federal standards.

Second, and more importantly, 1 am alarmed that the legislature would put our health and well-being up for 
sale. W hat happens when a water quality standard essential to  protect our drinking water, fishing waters, 
and recreational areas poses an economic hardship to  a  business? Do we then nettle fbr a less-than- 
adequate standard just to increase someone’s bottom line? Do business and industrial uses come before our 
health? ******

I am also disappointed that the legislature would write a concept such as “background condition” into state 
statute. While I realize that some o f the state’s waters have been contaminated by mining activity years 
ago, this definition does nothing to encourage users to improve the quality o f our waters. At best, we’re 
holding the line at polluted water.

W e must all be committed to maintaining the quality o f  Alaska’s environment for our own health and well­
being, and for that o f our children and grandchildren. Please don’t  pass this Dirty Water bill.
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ALASKA MINERS ASSOCIATION, INC.
301 W. Northern Ughti Blvd., Suite 203. Anchorage, Alaska 99503 FAX: (907) 276-7997 Telephone: (907; 276-0347

April 21, 1997
Honorable Bert Sharp 
Honorable Drue Pearce 
Co-Chairs, Senate Finance Committee 
Capitol Building 
Juneau, AK 99801-1182

RE: House Bill 51, Relating to Water Quality 
Dear Senators Sharp & Pearce,
We have reviewed SCSCS1 IB-51() version "0" and are very appreciative that it incorporates 
many recommendations that wc had suggested in our March 17, 1997 letter to Representative 
Norm Rokeberg, the bill's sponsor. We support HB-51 with these changes and would ask that a 
member of your committee move this version "0".
Based on our review of the bill and Commissioner Michelle Brown's April 17, 1997 letter to 
Representative Rokeberg, some additional changes to version "0" are essential. The following 
detailed comments recommend specific changes to the Senate CS for HB-51. Our recommended 
new language is underlined and material wc recommend be removed is [bracketedand ita lic ],
I. AS 46.03.080(c) should be changed to read as follows:

(c) In this section, "natural condition" means the definition in AS 60.03.088(4) [baseline 
water quality when the baseline data Is obtainable unless the baseline water quality has been 
altered by historica l or upslope activity]. If data to establish the natural condition [the baseline 
data] is not obtainable, or if the natural condition [baseline water quality] has been altered by 
historic or upslope activity, then ["na tu ra l condition" has the meaning given to "background 
condition"] the background condition as.defined in AS 46.03.088 will apply.

NOTE: The first change is necessary to ensure that this bill established a single 
definition for natural condition. The last change is subtle, but a very important 
distinction that must be made. The prior language could be interpreted to mean that the 
background condition might become the applicable standard in accordance with AS 
46.03.080. This is not appropriate. The background condition is meant to establish u 
benchmark against which an effluent will be compared in an enforcement situation. The 
background condition is not meant to permanently establish an applicable standard for



the waterbody. Remediation or upstream enforcement actions might improve water 
quality for the waterbody, and if this occurs, it is appropriate that the enforcement 
benchmark improve as well. This means that background condition is meant to be a 
temporal condition, white natural condition is a permanent standard. Thus, when the 
prior language defines natural condition as background, it is combining two terms that 
must be kept distinct.
Items 2. and 3. below follow from the same reasoning given in this NOTE

2. Sec, 46.03.085(a)(1) should be changed to read:
(1) shall consider reasonably available information on the background condition 

or the natural condition of the bodies of water, including the presence of naturally occurring 
pollutants, such as, but not limited to, arsenic;
3. 46.03.085(a)(3) should be changed to read:

(3) may not require water discharged by a user to be of a higher quality than 
either the background condition or th£ natural condition of the water receiving the discharge, 
whichever is determined bv the department to be applicable:

NOTE: As stated above, both "background condition" and "natural condition" arc 
distinct terms defined elsewhere in the bill. The prior language docs not appropriately 
recognize tho important distinction between the two terms.

4. 46.03.085(b) should be changed to read:
(b) In adopting mixing zone regulations under (a)(4) of this section and to ensure that a 

mixing zone is as small as practicable, tho department nun' [sha ll] limit the maximum size of a 
mixing zone, unless available evidence reasonably demonstrates that these size limitations can 
be safely increased [</ la rger m ixing zone w ill adequately protect human health and the 
environment outside the m ixing zone], as follows:
5 .  4 6 . 0 3 . 0 8 5 ( d )  s h o u l d  b e  c h a n g e d  t o  r e a d :

(d) Notwithstanding AS 44.62.230, if the federal government reduces or eliminates a 
federal water quality standard, crforia. or other regulation, a person may submit a written 
request to the department to amend the state's water quality standards, criteria, or other 
regulations to incorporate [« reduction in or elim ination o f a fede ra l water quality .standard, 
crite ria , or other regulation] the federal revision. Such [the] request [fo r] must state clearly and 
concisely the state and federal standard, criteria, or regulation in question and provide the 
department with the reasons and basis for the requested amendment. Within 90 days after 
receiving the request, or by another date mutually agreed on by the applicant and the department,

2



the department shnli either propose regulations to incorporate the [reduction or elim ination o f 
the federa l provision ] federal revision or initiate the procedure required under AS 46.03.087(b). 
If, following the procedure under AS 46.03.087(bV the department is unable to make the written 
findings required under AS 46.03.087(b)(3), the ce, ailment shall propose regulations that 
amend the state's water quality standards to incorporate the [reduction in or elim ination o f the J 
federal revision of water quality standard, criteria, or olhfii regulations.
6, 46.03.088(2), which defines "drinking water" should be removed in its entirety. Workable 
concepts for drinking water and drinking water supply are found elsewKrc in regulation. Tho 
bill does not appear to require a new definition of drinking water. AMA does not support 
elimination of drinking water as a beneficial use of state waters, an eventuality arguable possible 
under the proposed definition.
7. 46.03.088(3). which defines "industrial use", should be removed in its entirety. The term 
industrial use is presently defined in regulation as excluding food processing. While AMA 
believes that no large . 'ater users should be exempt from the scrutiny of water quality standards, 
this bill is not intendeo to compromise the quality of water used for food procc«flng and 
therefore this bill is perhaps not the appropriate forum to resolve the exemptio i issue.
Thank you for this opportunity to comment. This is an important bill and wc bciievc that the 
changes we have identified above are necessary to answer the questions that have been raised 
and insure that the bill is scientifically supportable and legally defensible,
If you have any questions please call Karl Hanneman at 907-452-8685.
Sincerely,

Steven C. Borell, P.E.
Executive Director
cc: Representative Norm Rokeberg
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T w en t ie th  L e g is la tu re  - F i r s t  S e ss ion
CS HB 51 (rls) am : “An a c t re la ting  to th e  D epartm en t of Env ironm enta l

Conserva tion : am end in g  Rules 79 and  82, A laska Rules of Civil P rocedure: and
providing for a n  effective d a te .”

C lean  w a te r is c ritica l to th e econom ic p ro sperity  and  h ea lth  of A laskans. Unlike 
th e m ajo rity  of s ta te s , A laska enjoys a  repu ta tio n  for having p ristine w aters. Resource 
ex tractive in d u s tr ie s  in  A laska shou ld  be w illing to m ee t h igh w ater quality  s tan d a rd s , 
designed to p ro tec t o u r  p ris tin e  w ate rs , ra th e r  th a n  to underw rite  legislative a ttem p ts 
to w eak en  o u r s ta n d a rd s . The A laska E nv ironm en ta l Lobby is opposed  to th is  bill 
b ecau se  it would:

• jeo p a rd iz e  th e  h ea lth  an d  welfare of A laskan s an d  th e ir ab ility  to p ro tect 
th e ir w a te r re so u rc e s  by lowering A lask a ’s w a te r quality  s ta n d a rd s  to th e  lowest level 
of federal gu ide lines app licab le  nationw ide,

• lead to g re a te r  confusion , delays, and  litigation in th e perm itting  process,

• conflict w ith  a  basic  p rincip le of the C lean W ater Act by se ttin g  s ta n d a rd s  
am enab le  to th e  m o s t po llu ting  u s e r  an d  ignoring th e  needs of o th e r u se rs , su ch  as 
people involved in su b s is te n c e , spo rts , and  commercial fishing, ,

• in tro d u c e  a d e fin itio n  o f “b a c k g ro u n d  cond itio n" th a t  w ould  m ake 
po llu ted w a te r the s ta n d a rd  for fu tu re  d ischarges,

• requ ire  DEC to deal w ith  new , tim e-in ten sive , con fu sing  p ro cedu res for 
a dm in is te r in g  w a te r q u a lity  s ta n d a rd s , w ith ou t th e  benefit of su ffic ien t add itiona l 
funding,

A t a  tim e w h en  A la sk an s  d em an d  s ta te  co n tro l over th e  s ta t e ’s n a tu ra l 
re so u rc e s . HB 51 in v ite s  in c re a sed  federa l involvem ent by EPA in  de te rm in ing  th e 
qua lity  of A lask a ’s w a te rs . At a tim e w hen  A laskan s a re a ttem p tin g  to convince the 
re s t of th e  n a tio n  of o u r good s tew ard sh ip  of federal lands, su ch  a s ANWR and  NPR-A, 
HB 51 w ou ld  show  th e  n a tio n  how willing we are  to com prom ise o u r w ate r quality  to 
p laca te  in d u s try . T he s ta t e ’s u n iq u e  a ttr ib u te s  th a t  A laskan s v a lu e  so highly - ou r 
a b u n d a n t fish ru n s , o u r rich  es tu a rie s , o u r cold, c lean  s tream s - m u s t be pro tected by 
u n iq u e  s ta n d a rd s  d ra f te d  by p ro fe ss ion a l re so u rc e  m an ag e rs  in co n ce rt w ith  th e  
in d u s tr ia l in te re s ts  w ith in  th e  s ta te  and  w ith over-sigh t by all concerned A laskans.

S u sa n  E. S ch rad e r. Executive D irector 
4 /2 1 /9 7
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UNrTED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10

1200 Sixth AvenueSeattle. Washington 98101 •

MAR 5 1997

Michele Brown, Commissioner 
Alaska Department of Environmental Conservation 
410 Willoughby Avenue, Suite 105 
Juneau, AJaska 99801-1795
Dear Commissioner Brown:^

It is niy understanding that the Alaska House Finance Committee passed CSHB 51 (T) on 
February 27, 1997, with amendments, but wi'h no substantive changes, and the bill will soon be 
scheduled for a vote on the floor of the House. I wan: to take this time ro reaffirm concerns 
expressed in our letters dated February 14, and February 26, 1997.

Passage into law of CSHB 51 will result in added confusion and inefficiencies in the 
implementation of .Alaska's Water Quality Standards program and will jeopardize any future State 
attempts to assume the National Pollutant Discharge Elimination System (NPDES) program

If you have any questions regarding these comments, please contact me at (206) 553-0422 
or Marcia Lagerloef, at (206) 553-0176.

Sincerelv.
C J L ^ lChuck Clarke 

Regional Administrator

Pflnl*} on Rtcyzlad Paptr
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10

1200 Sixth Avenue 
Seattle, Washington 98101 ■

R E P L Y  T O FEB 1 4 IS#
A T T N  O F :  O W - 1 3 4

M i c h e l e  B r o w n ,  C o m m i s s i o n e r

A l a s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  

4 1 0  W i l l o u g h b y  A v e n u e ,  S u i t e  1 0 5  

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 7 9 5

D e a r  C o m m i s s i o n e r  B r o w n :

E P A  h a s  c o m p l e t e d  i t s  r e v i e w  o f  t h e  C S ( L ) f o r  H o u s e  B i l l  5 1  ( C S H B  

5 1 )  i n  r e s p o n s e  t o  y o u r  r e q u e s t  f o r  c o m m e n t s .  C S H B  5 1  w o u l d  e s t a b l i s h  

a  p r o c e d u r e  t o  c h a n g e  S t a t e  w a t e r  q u a l i t y  s t a n d a r d s  t h a t  a r e  m o r e  

s t r i n g e n t  t h a n  F e d e r a l  w a t e r  q u a l i t y  c r i t e r i a .  W e  h a v e  s e v e r a l  

c o n c e r n s  a b o u t  h o w  t h i s  l e g i s l a t i o n  c o u l d  a f f e c t  t h e  A l a s k a ' s  w a t e r  

q u a l i t y  s t a n d a r d s  ( W Q S )  p r o g r a m  a n d  t h e  l i k e l i h o o d  o f  a u t h o r i z i n g  t h e  

S t a t e  o f  A l a s k a  t o  o p e r a t e  t h e  F e d e r a l  N a t i o n a l  P o l l u t a n t  D i s c h a r g e  

E l i m i n a t i o n  S y s t e m  ( N P D E S )  p e r m i t t i n g  p r o g r a m .  E P A ' s  c o n c e r n s  f a l l  

i n t o  t h r e e  c a t e g o r i e s :  i n c o n s i s t e n c i e s / i n t e r p r e t a t i o n  p r o b l e m s ,  W Q S  

p r o g r a m  p r o b l e m s ,  a n d  N P D E S  p r o g r a m  p r o b l e m s .

I n c o n s i s t e n c i e s / I n t e r p r e t a t i o n

T h e  b i l l  c o n t a i n s  a m b i g u o u s  l a n g u a g e  a n d  i n c o n s i s t e n c i e s  w i t h  

p o r t i o n s  o f  t h e  C l e a n  W a t e r  A c t  ( C W A )  d e a l i n g  w i t h  W Q S  a n d  N P D E S  

p e r m i t t i n g .  E x a m p l e s  o f  i n c o n s i s t e n c i e s  a n d  i n t e r p r e t a t i o n  p r o b l e m s  

t h a t  a r e  o f  c o n c e r n  t o  E P A  a r e  h i g h l i g h t e d  b e l o w .

■  C S H B  5 1  §  4 6 . 0 3 . 0 8 7 ( a ) ( 1 )  a n d  ( 2 )  r e f e r  t o  t h e  a d o p t i o n  o f  " w a t e r  

q u a l i t y  s t a n d a r d s  a n d  d i s c h a r g e  s t a n d a r d s . "  W e  a r e  n o t  c e r t a i n  

w h a t  i s  m e a n t  b y  t h e  t e r m  " d i s c h a r g e  s t a n d a r d . "  D i s c h a r g e  

s t a n d a r d s  c o u l d  b e  i n t e r p r e t e d  t o  m e a n  e f f l u e n t  l i m i t s  o r  

e f f l u e n t  g u i d e l i n e s .  N a t i o n a l  N P D E S  r e g u l a t i o n s  d o  n o t  a l l o w  

p e r m i t  l i m i t s  t h a t  a r e  l e s s  r e s t r i c t i v e  t h a n  t e c h n o l o g y - b a s e d  

e f f l u e n t  g u i d e l i n e s .

■  §  4 6 . 0 3 . 0 8 5 ( b )  r e f e r s  t o  " o t h e r  r e g u l a t i o n  r e l a t e d  t o  w a t e r  

q u a l i t y . "  W e  a r e  c o n c e r n e d  a b o u t  w h a t  t h i s  p h r a s e  m a y  i n c l u d e .  

S i n c e  t h e r e  a r e  n o  F e d e r a l  c r i t e r i a  o r  r e g u l a t i o n s  f o r  m i x i n g  

z o n e s  a n d  z o n e s  o f  d e p o s i t ,  t h e s e  N P D E S  t o o l s  c o u l d  b e  a f f e c t e d  

b y  t h i s  l e g i s l a t i o n .

Printed on Recycled Paper



■  §  4 6 . 0 8 5 ( c )  p r o v i d e s  a  t i m e f r a m e  d u r i n g  w h i c h  D E C  m u s t  a m e n d

t h e  W Q S  t o  i n c o r p o r a t e  a  r e d u c t i o n  o r  e l i m i n a t i o n  i n  t h e  

f e d e r a l  w a t e r  q u a l i t y  c r i t e r i a  o r  f o l l o w  t h e  p r o c e d u r e  i n  

§  4 6 . 0 8 7 ( b ) .  T h e r e  i s  n o  e x p l a n a t i o n  o f  h o w  t h e  r e d u c t i o n  

o r  e l i m i n a t i o n  o f  t h e  c r i t e r i o n  i s  t o  b e  j u s t i f i e d  a n d  h o w  

i t  w i l l  b e  c o n s i s t e n t  w i t h  t h e  C W A  o r  t h e  F e d e r a l  w a t e r  

q u a l i t y  s t a n d a r d s  r e g u l a t i o n s  ( 4  0  C F R  P a r t  1 3 1 )  .

“  §  4 6 . 0 3 . 0 8 5 ( a )  s t a t e s  t h a t  1‘ E C ,  i n  a d o p t i n g  a n d  a p p l y i n g

W Q S ,  " s h a l l  e n s u r e  t h a t  t h e  s t a n d a r d s  a r e  s u f f i c i e n t  t o  

p r o t e c t  h u m a n  h e a l t h  a n d  p r  p a g a t i o n  o f  f i s h  a n d  w i l d l i f e . 11 

T h i s  p r o v i s i o n  i s  n o t  c o n s i .  t e n t  w i t h  t h e  C W A .  S e c t i o n  

1 0 1 ( a ) ( 2 )  o f  t h e  C W A  p r o v i d e s  f o r  t h e  p r o t e c t i o n  o f  

p r o p a g a t i o n  o f  f i s h ,  s h e l l f . ' s h , „  w i l d l i f e ,  a n d  r e c r e a t i o n  i n  

a n d  o n  t h e  w a t e r .  S e c t i o n  3 C 3 ( c ) ( 2 ) ( A )  o f  t h e  C W A  i n c l u d e s  

a d d i t i o n a l  u s e s  t h a t  W Q S  s h e u l d  p r o t e c t :  d o m e s t i c  w a t e r

s u p p l y ,  a g r i c u l t u r a l ,  i n d u s t r i a l ,  a n d  n a v i g a t i o n a l  u s e s .

A n y  c h a n g e s  t o  W Q S  t h a t  a r e  - n a d e  i n  a c c o r d a n c e  w i t h  t h i s  

l e g i s l a t i o n  m a y  n o t  p r o t e c t  a l l  d e s i g n a t e d  u s e s  i n  t h e  

A l a s k a  W Q S  a n d  t h e  C W A .

O v e r a l l ,  t h e s e  t y p e s  o f  i n t c  r p r e t a t i o n  p r o b l e m s  w i l l  l i k e l y  

r e s u l t  i n  s o m e  c o n f u s i o n  a b o u t  J v  w  C S H B  5 1  s h o u l d  b e  i m p l e m e n t e d  

a n d  m i x e d  e x p e c t a t i o n s  i n  t h e  r e .  u l a t e d  c o m m u n i t y  a n d  t h e  p u b l i c .  

T h e s e  k i n d s  o f  p r o b l e m s  w i l l  l i k  l y  c o n t r i b u t e  t o  a  m o r e  

r e s o u r c e - i n t e n s i v e  w a t e r  m a n a g e m  n t  p r o g r a m .

W Q S  P r o g r a m

A s  y o u  k n o w ,  a n y  c h a n g e  i n  e  s t a t e  W Q S  r e q u i r e s  r e v i e w  a n d  

a p p r o v a l  b y  E P A .  E P A  h a s  s e r i o u s  c o n c e r n s  r e g a r d i n g  b o t h  t h e  

p r o c e s s  f o r  W Q S  r e v i s i o n ,  a n d  t h e  b a s i s  f o r  s u c h  r e v i s i o n s  i n  

§ §  4 6 . 0 3 . 0 8 5 ( c )  a n d  4 6 . 0 3 . 0 8 7 ( b ) .  B a s e d  o n  t h e s e  c o n c e r n s ,  i t  i s  

p o s s i b l e  t h a t  W Q S  t h a t  A l a s k a  r e v . . s e s  u n d e r  t h e s e  p r o v i s i o n s  w i l l  

n o t  b e  a p p r o v a b l e .

F i r s t ,  w e  a r e  c o n c e r n e d  w h e t  l e r  9 0  d a y s  [ s e e  §  4 6 . 0 3 . 0 8 5 ( c ) ]  

p r o v i d e s  a d e q u a t e  t i m e  f o r  D E C  t o  m a k e  s c i e n t i f i c a l l y  s o u n d  

d e c i s i o n s ,  a s  r e q u i r e d  b y  F e d e r a l  W Q S  r e g u l a t i o n s ,  a b o u t  w h e t h e r  

a  W Q S  c h a n g e  i s  w a r r a n t e d .  O u r  c o n c e r n s  a r e  h e i g h t e n e d  b y  t h e  

f a c t  t h a t  H B  5 1  c o n t a i n s  n o  p r o v i s i o n s  t h a t  r e q u i r e  t h o s e  w h o  a r e  

r e q u e s t i n g  t h e  a m e n d m e n t  t o  s u p p l y  a n y  d a t a  o r  j u s t i f i c a t i o n  t o  

s u p p o r t  t h e  n e e d  f o r  t h e  c h a n g e .  S i n c e  t h e  b u r d e n  o f  p r o o f  f o r  

d e t e r m i n i n g  w h e t h e r  a  s t a n d a r d s  c h a n g e  i s  n e e d e d  r e s t s  w i t h  D E C ,  

t h e s e  d e c i s i o n s  m a y  b e  b a s e d  o n  l i t t l e  o r  n o  i n f o r m a t i o n .  N i n e t y  

d a y s  m a y  n o t  a l l o w  D E C  t o  c o l l e c t  a d e q u a t e  s u p p o r t i n g  d a t a .  

A d d i t i o n a l l y ,  t h i s  s e c t i o n  o f  C S H B  5 1  a p p e a r s  t o  o v e r l a p  w i t h  

e x i s t i n g  p o r t i o n s  o f  t h e  A l a s k a  W Q S  r e g u l a t i o n s  [ 1 8  A A C  

7 0 . 0 2 5 ( d ) ] .  T h i s  s e c t i o n  i n  t h e  A l a s k a  W Q S  r e g u l a t i o n s  a l r e a d y  

c o n t a i n s  a  p r o v i s i o n  t h a t  a l l o w s  t h e  u s e  o f  " n a t u r a l  c o n d i t i o n s "  

a s  t h e  b a s i s  f o r  W Q S  c h a n g e s  [ 1 8  . A A C  7 0 . 0 2 5 ( b ) ]  t h a t  a r e  l e s s  

r e s t r i c t i v e  t h a n  F e d e r a l  c r i t e r i a  a n d  i t  r e q u i r e s  t h e  a p p l i c a n t



s e e k i n g  t h e  W Q S  c h a n g e  t o  p r o v i d e  D E C  w i t h  t h e  d a t a  a n d  

i n f o r m a t i o n  n e e d e d  t o  m a k e  t h e  d e t e r m i n a t i o n .

S e c o n d ,  w e  a r e  c o n c e r n e d  t h a t  t h e  t e c h n i c a l  b a s i s  i n  C S H B  

5 1  f o r  a n y  p r o p o s e d  W Q S  c h a n g e s  i s  t i e d  t o  " h y d r o l o g i c  c o n d i t i o n s  

o r  d i s c h a r g e  c o n d i t i o n s "  [ §  4 6 . 0 3 . 0 8 7 ( b ) ] .  E P A  F e d e r a l  c r i t e r i a  

a r e  b a s e d  o n  l a b o r a t o r y  t o x i c i t y  t e s t s  a n d  d o  n o t  n e c e s s a r i l y  

c o n s i d e r  h y d r a u l i c  c o n d i t i o n s  o r  d i s c h a r g e  c h a r a c t e r i s t i c s .  I t  

i s  d o u b t f u l  t h a t  a  c h a n g e  i n  a  c r i t e r i o n  t h a t  i s  b a s e d  s t r i c t l y  

o n  " h y d r o l o g i c  c o n d i t i o n s  a n d  d i s c h a r g e  c h a r a c t e r i s t i c s "  w i l l  b e  

s c i e n t i f i c a l l y  d e f e n s i b l e  f o r  p r o t e c t i o n  o f  a l l  d e s i g n a t e d  u s e s .  

T h e r e f o r e ,  s u c h  c h a n g e s  t o  W Q S  m a y  n o t  r e s u l t  i n  a p p r o v a b l e  W Q S  

r e g u l a t i o n s .  W h e r e  t h e  c h a n g e  i s  t o  a d o p t  c r i t e r i a  t h a t  a r e  l e s s  

s t r i n g e n t  t h a n  t h e  e x i s t i n g  c r i t e r i a ,  t h e r e  n e e d s  t o  b e  a  

j u s t i f i c a t i o n  t h a t  t h e  c r i t e r i a  a r e  a d e q u a t e  t o  f u l l y  p r o t e c t  t h e  

u s e .

E P A  i s  a l s o  c o n c e r n e d  a b o u t  h o w  t h e  r e q u i r e m e n t s  i n  S e c t i o n s  

4  a n d  5  w i l l  b e  i m p l e m e n t e d .  S e c t i o n  5  o f  t h i s  b i l l  r e q u i r e s  D E C  

t o  c o n d u c t  a  t r i e n n i a l  r e v i e w  a n d  i d e n t i f y  S t a t e  r e g u l a t i o n s  t h a t  

a r e  m o r e  s t r i n g e n t  t h a n  F e d e r a l  r e g u l a t i o n s .  T h e  F e d e r a l  W Q S  

r e g u l a t i o n s  d i r e c t  S t a t e s  t o ,  " a t  l e a s t  o n c e  e v e r y  t h r e e  y e a r s ,  

h o l d  p u b l i c  h e a r i n g s  f o r  t h e  p u r p o s e  o f  r e v i e w i n g  a p p l i c a b l e  

w a t e r  q u a l i t y  s t a n d a r d s ,  a n d ,  a s  a p p r o p r i a t e ,  m o d i f y i n g  a n d  

a d o p t i n g  s t a n d a r d s " .  S e c t i o n  4  o f  C S H B  5 1  c o n t a i n s  p r o v i s i o n s  

t h a t  r e q u i r e  a  9 0 - d a y  r e v i e w  o f  i n d i v i d u a l  p o r t i o n s  o f  t h e  A l a s k a  

W Q S  r e g u l a t i o n s .  T h e  9 0 - d a y  r e v i e w  i s  t r i g g e r e d  b y  a  r e q u e s t  t o  

c h a n g e  a  S t a t e  W Q S  b e c a u s e  i t  m a y  b e  m o r e  s t r i n g e n t  t h a n  a  

F e d e r a l  c r i t e r i o n .  I t  i s  c o n c e i v a b l e  t h a t  D E C  w o u l d  b e  

r e s p o n s i b l e  f o r  n u m e r o u s  9 0 - d a y  r e v i e w s  a n d  s t a n d a r d  c h a n g e s  

r e q u i r e d  i n  S e c t i o n  4  a t  t h e  s a m e  t i m e  t h a t  i t  i s  r e q u i r e d  t o  

c o n d u c t  t h e  t r i e n n i a l  r e v i e w  t h a t  i s  c o n t a i n e d  i n  S e c t i o n  5 .

T h i s  w o u l d  r e s u l t  i n  a  c o n f u s i n g ,  t i m e - c o n s u m i n g ,  p i e c e m e a l  

a p p r o a c h  t o  W Q S  a n d  m a n a g e m e n t  o f  t h e  w a t e r  q u a l i t y  p r o g r a m .

N P D E S  P r o g r a m

E P A  R e g i o n  1 0  c o n t i n u e s  t o  b e  i n t e r e s t e d  i n  a u t h o r i z i n g  t h e  

S t a t e  o f  A l a s k a  t o  o p e r a t e  t h e  N a t i o n a l  P o l l u t a n t  D i s c h a r g e  

E l i m i n a t i o n  S y s t e m  ( N P D E S )  p r o g r a m  t h r o u g h o u t  t h e  S t a t e .  A s  y o u  

k n o w ,  w e  h a v e  p r o v i d e d  D E C  a  g r a n t  f o r  t h e  p u r p o s e  o f  c o n d u c t i n g  

a n  a n a l y s i s  t h a t  d e t a i l s  b o t h  t h e  c o s t s  a n d  o p t i o n s  f o r  a s s u m i n g  

t h e  N P D E S  p r o g r a m .  T h e  r e s u l t s  o f  t h e  a n a l y s i s  s h o u l d  b e  

a v a i l a b l e  i n  l a t e  s p r i n g .  T o  o b t a i n  N P D E S  p r o g r a m  a u t h o r i z a t i o n ,  

t h e  S t a t e  m u s t  d e m o n s t r a t e  t h a t  a d e q u a t e  r e s o u r c e s  a r e  a v a i l a b l e  

t o  s u c c e s s f u l l y  m a n a g e  a n  N P D E S  p r o g r a m .

I n  a d d i t i o n ,  t h e  A l a s k a  A t t o r n e y  G e n e r a l  w o u l d  n e e d  t o  

e x a m i n e  e x i s t i n g  s t a t e  s t a t u t e s  a n d  r e g u l a t i o n s  t o  d e t e r m i n e  

w h e t h e r  t h e  s t a t e  h a s  a l l  t h e  n e c e s s a r y  l e g a l  a u t h o r i t i e s  t o  

o p e r a t e  a n  N P D E S  p e r m i t t i n g  a n d  c o m p l i a n c e  p r o g r a m .  A n y  m i s s i n g  

l e g a l  p r o v i s i o n s  w o u l d  n e e d  t o  b e  e n a c t e d  b e f o r e  t h e  s t a t e  

a p p l i e s  f o r  a u t h o r i z a t i o n .  A l s o ,  E P A  w o u l d  h a v e  t o  b e  a s s u r e d
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t h a t  t h e  s t a t e  d o e s  n o t  h a v e  s t a t u t e s  o r  r e g u l a t i o n s  t h a t  a r e  

i n c o m p a t i b l e  w i t h  a u t h o r i z a t i o n .

S e c .  4 6 . 0 3 . 0 8 5 ( a ) ( 3 )  o f  C S H B  5 1  s t a t e s  t h a t  t h e  D e p a r t m e n t  

• ' s h a l l  u s e  s c i e n t i f i c  j u s t i f i c a t i o n  a n d  w a t e r  q u a l i t y  c r i t e r i a  

t h a t  c a n  b e  r e l i a b l y  m e a s u r e d . "  S o m e  F e d e r a l  w a t e r  q u a l i t y  

c r i t e r i a  a r e  e s t a b l i s h e d  a t  l e v e l s  b e l o w  d e t e c t i o n  ( e . g .  d i o x i n ) .  

I t  i s  n o t  c l e a r  i f  t h e s e  c r i t e r i a  w o u l d  b e  c o n s i d e r e d  t o  n o t  " b e  

r e l i a b l y  m e a s u r e d . "  W h i l e  c o m p l i a n c e  d e t e r m i n a t i o n s  a r e  b a s e d  o n  

t h e  m i n i m u m  l e v e l  o f  q u a n t i f i c a t i o n ,  p e r m i t  l i m i t s  m u s t  b e  

e s t a b l i s h e d  u s i n g  t h e  w a t e r  q u a l i t y  c r i t e r i o n  v a l u e  a n d  m a y  b e  

b e l o w  t h e  d e t e c t i o n  l e v e l .  T h i s  l a n g u a g e  c o u l d  b e  c o n s t r u e d  t o  

d i s a l l o w  i s s u a n c e  o f  p e r m i t s  w i t h  a p p r o p r i a t e  l i m i t s  a n d  

t h e r e f o r e  c o u l d  j e o p a r d i z e  a t t e m p t s  b y  A l a s k a  t o  p u r s u e  

a u t h o r i z a t i o n  o f  t h e  N P D E S  p r o g r a m .  .

I n  a d d i t i o n ,  §  4 6 . 0 3 . 0 8  - ( a ) ( 4 )  s t a t e s  t h a t  D E C  " m a y  n o t  

r e q u i r e  d i s c h a r g e d  w a t e r  t o  b e  o f  h i g h e r  q u a l i t y  t h a n  t h e  n a t u r a l  

c o n d i t i o n s  o f  t h e  r e c e i v i n g  w a t e r . "  O n  o c c a s i o n ,  t e c h n o l o g y -  

b a s e d  l i m i t a t i o n s  ( e s t a b l i s h e d  e i t h e r  t h r o u g h  n a t i o n a l  

g u i d e l i n e s  o r  b e s t  p r o f e s s i o n a l  j u d g m e n t  o f  t h e  p e r m i t t i n g  

a u t h o r i t y )  r e q u i r e  a  d i s c h a r g e  t o  b e  h i g h e r  i n  q u a l i t y  ( i . e . ,  

m e e t  a  h i g h e r  s t a n d a r d )  t h a n  t h e  r e c e i v i n g  w a t e r .  T h i s  l a n g u a g e  

w o u l d  c o n t r a d i c t  t h e  N P D E S  r e g u l a t i o n s  w h i c h  r e q u i r e  a c h i e v e m e n t  

o f  t e c h n o l o g y - b a s e d  l i m i t a t i o n s  w i t h o u t  r e g a r d  f o r  r e c e i v i n g  

w a t e r  c o n d i t i o n s .  A g a i n ,  t n i s  w i l l  j e o p a r d i z e  a n y  f u t u r e  S t a t e  

a t t e m p t s  t o  a s s u m e  t h e  N P D E S  p r o g r a m .

C o n c l u s i o n s

W e  b e l i e v e  t h a t  t h e  p r o b l e m s  d i s c u s s e d  a b o v e  w o u l d  c r e a t e  

a d d e d  c o n f u s i o n  a n d  i n e f f i c i e n c i e s  i n  t h e  i m p l e m e n t a t i o n  o f  

A l a s k a  W Q S  p r o g r a m  r a t h e r  t h a n  i m p r o v e d  r e s p o n s i v e n e s s  a n d  

e f f e c t i v e n e s s .  T o  i m p l e m e n t  C S H B  5 1  w o u l d  r e q u i r e  a d d i t i o n a l  

t i m e  a n d  e f f o r t  o n  t h e  p a r t  o f  D E C  s t a f f .  Y e t ,  t h e  r e s o u r c e ­

i n t e n s i v e  n a t u r e  o f  C S H B  5 1  w o u l d  n o t  c o n t r i b u t e  t o  t h e  

d e v e l o p m e n t  o f  t h e  c a p a c i t y  n e e d e d  t o  a s s u m e  t h e  N P D E S  p r o g r a m .  

F u r t h e r m o r e ,  c e r t a i n  p r o v i s i o n s  o f  C S H B  5 1  m a y  c r e a t e  l e g a l  

p r o b l e m s  t h a t  w i l l  j e o p a r d i z e  b o t h  a p p r o v a l  o f  S t a t e  W Q S  

r e v i s i o n s  a n d  a u t h o r i z a t i o n  o f  t h e  N P D E S  p r o g r a m .

W e  a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  r e v i e w  a n d  p r o v i d e  c o m m e n t s  

o n  C S H B  5 1 .  I f  y o u  h a v e  a n y  q u e s t i o n s  a b o u t  t h e s e  c o m m e n t s  

c o n t a c t  m e  a t  ( 2 0 6 )  5 5 3 - 0 4 2 2  o r  M a r c i a  L a g e r l o e f ,  a t  ( 2 0 6 )  5 5 3 -  

0 1 7 6 .

S i n c e r e l y ,
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M i c h e l e  B r o w n ,  C o m m i s s i o n e r

A l a s k a  D e p a r t m e i  t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  - 

4 1 0  W i l l o u g h b y  A v e n u e ,  S u i t e  1 0 5  

J u n e a u ,  A l a s k a .  9 S 8 0 1 - 1 7 9 5

D e a r  C o m m i s s i o n e r  B r o w n :

T h i s  l e t t e r  i s  a  f o l l o w - u p  t o  m y  F e b r u a r y  1 4 ,  1 9 9 7 ,  l e t t e r  

c o n c e r n i n g  H o u s e  B i l l  5 1 .  I n  r e - l o o k i n g  a t  t h e  p r o p o s e d  

l e g i s l a t i o n ,  I  t h o u g h t  i t  w o r t h  c l a r i f y i n g  a n  a d d i t i o n a l  a r e a  o f  

p o t e n t i a l  c o n f u s i o n  i n  t h e  b i l l .

T h e  p o t e n t i a l  c o n f u s i o n  c o n c e r n s  t h e  u s e  o f  t h e  t e r m s  

" s t a n d a r d s 7 ' a n d  " c r i t e r i a 77 t h r o u g h o u t  t h e  b i l l ,  w i t h  t h ° s c  t e r m s  

s o m e t i m e s  b e i n g  u s e d  i n  ?  m a n n e r  i n c o n s i s t e n t  w i t h  h o w  t h e y  a r e  

u s e d  i n  t h e  F e d e r a l  C l e a n  W a t e r  A c t  a n d  t h e  S t a t e  o f  A l a s k a ' s  

w a t e r  q u a l i t y  s t a n d a r d s  r e g u l a t i o n .

A c c o r d i n g  t o  l a n g u a g e  i n  t h e  C l e a n  W a t e r  A c t  a n d  A l a s k a ' s  

w a t e r  q u a l i t y  s t a n d a r d s  r e g u l a t i o n s ,  w a t e r  q u a l i t y  s t a n d a r d s  

c o n s i s t  o f  t w o  p a r t s .  T h e  f i r s t  p a r t  i s  d e s i g n a t e d  b e n e f i c i a l  

u s e s ,  s u c h  a s  " d r i n k i n g  w a t e r  s u p p l y , 77 o r  " g r o w t h  a n d  p r o p a g a t i o n  

o f  f i s h  a n d  o t h e r  a q u a t i c  o r g a n i s m s . 77 F o r  a n y  p a r t i c u l a r  

w a t e r b o d y ,  t h e r e  a r e  t y p i c a l l y  a  n u m b e r  o f  b e n e f i c i a l  u s e s  

d e s i g n a t e d .  T h e  s e c o n d  p a r t  o f  w a t e r  q u a l i t y  s t a n d a r d s  i s  t h e  

" c r i t e r i a 77 n e c e s s a r y  t o  p r o t « c t  t h e  d e s i g n a t e d  b e n e f i c i a l  u s e s .  

C r i t e r i a  a r e  t h e  m a x i m u m  c o n c e n t r a t i o n s  o f  p o l l u t a n t s  t h a t  c a n  

o c c u r  i n  a  w a t e r b o d y  w i t h o u t  j e o p a r d i z i n a  t h e  b e n e f i c i a l  u s e s  o f  

t h e  w a t e r b o d y .  A n  e x a m p l e  o f  a  c r i t e r i o n  f o r  a  m a r i n e  w a t e r b o d y  

w i t h  t h e  d e s i g n a t e d  u s e  " g r o w t h  a n d  p r o p a g a t i o n  o f  f i s h  a n d  o t h e r  

a q u a t i c  l i f e 77 w o u l d  b e  2 . 9  m i c r o g r a m s  p e r  l i t e r  o f  c o p p e r .

( i . e . ,  t h i s  c o n c e n t r a t i o n  o f  c o p p e r  i s  t h e  m a x i m u m  c o n c e n t r a t i o n  

t h a t  c a n  b e  p r e s e n t  i n  a  m a r i n e  w a t e r b o d y  a n d  s t i l l  e n s u r e  t h e  

s u r v i v a l  a n d  r e p r o d u c t i o n  c i  f i s h  a n d  o t h e r  o r g a n i s m s . )

O n l y  w h e n  t h e  b e n e f i c i a l  u s e s  a n d  t h e  c r i t e r i a  n e c e s s a r y  t o  

p r o t e c t  t h e m  a r e  c o m b i n e d  d o  w a t e r  q u a l i t y  " s t a n d a r d s 77 e x i s t .

T h e  C l e a n  W a t e r  A c t  g i v e s  t h e  r e s p o n s i b i l i t y  t o  t h e  s t a t e s ,  n o t  

t o  t h e  F e d e r a l  G o v e r n m e n t ,  t o  a d o p t  w a t e r ,  q u a l i t y  s t a n d a r d s .

PrinM  on! ' Paper



T h e  C l e a n  W a t e r  A c t  r e q u i r e s  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  

A g e n c y  ( E P A )  t o  d e v e l o p  a  l i s t '  o f  n a t i o n a l  w a t e r  q u a l i t y  c r i t e r i a  

t h a t  a r e  p r o t e c t i v e  o f  b e n e f i c i a l  u s e s .  I n  d e v e l o p i n g  t h e s e  

n u m b e r s ,  E P A  r e l i e s  o n  c u r r e n t l y  a v a i l a b l e  s c i e n t i f i c  i n f o r m a t i o n  

a b o u t  t h e  e f f e c t s  o f  p o l l u t a n t s  o n  a q u a t i c  o r g a n i s m s .  T h e  

s c i e n t i f i c  b a s i s  f o r  e a c h  c r i t e r i o n  E P A  d e v e l o p s  i s  p u b l i s h e d  i n  

a  c r i t e r i a  d e v e l o p m e n t  d o c u m e n t .  I t  i s  i m p o r t a n t  t o .  n o t e  t h a t  

t h e s e  n u m b e r s  a r e  n o t  n a t i o n a l  " s t a n d a r d s "  o r  " c r i t e r i a "  t h a t  a l J  

s t a t e s  m u s t  m e e t .  T h e  E P A  n a t i o n a l  c r i t e r i a  m e r e l y  c o n s t i t u t e  

g u i d e l i n e s  t h a t  s t a t e s  m u s t  c o n s i d e r  i n  a d o p t i n g  c r i t e r i a  a s  p a r t  

o f  t h e i r  w a t e r  q u a l i t y  s t a n d a r d s .  I f  a . s t a t e  a d o p t s  a  c r i t e r i o n  

t h a t  i s  l e s s  s t r i n g e n t  t h a n  E P A ' s  g u i d e l i n e s ,  t h e  s t a t e  m u s t  

p r o v i d e  a  s c i e n t i f i c a l l y  d e f e n s i b l e  b a s i s  f o r  t h e  c r i t e r i o n .  

U l t i m a t e l y ,  E P A  m u s t  r e v i e w  a n d  a p p r o v e  a l l  r e v i s i o n s  t o  s t a t e  

w a t e r  q u a l i t y  s t a n d a r d s .

T h i s  C l e a n  W a t e r  A c t  a p p r o a c h  d i f f e r s  m a r k e d l y  f r o m  t h a t  

e s t a b l i s h e d  i n  t h e  C l e a n  A i r  A c t  f o r  a m b i e n t  a i r  q u a l i t y  

" s t a n d a r d s . "  P l e a s e  n o t e  t h a t  t h e  u s e  o f  t h e  t e r m  " s t a n d a r d s "  

h a s  a  d i f f e r e n t  c o n n o t a t i o n  u n d e r  t h e  C l e a n  A i r  A c t  t h a n  i t  d o e s  

u n d e r  t h e  C l e a n  W a t e r  A c t .

T h e  C l e a n  A i r  A c t  d i r e c t s  E P A  t o  i d e n t i f y  a n d  s e t  n a t i o n a l  

s t a n d a r d s  f o r  p o l l u t a n t s  w h i c h  m a y  r e a s o n a b l y . b e  a n t i c i p a t e d  t o  

p r o t e c t  p u b l i c  h e a l t h  a n d  t h e  e n v i r o n m e n t .  E P A  h a s  s e t  n a t i o n a l  

p r i m a r y  a n d  s e c o n d a r y  a m b i e n t  a i r  q u a l i t y  s t a n d a r d s  f o r  s i x  

c o m m o n  a i r  p o l l u t a n t s  s i n c e  1 9 7 0  ( c a r b o n  m o n o x i d e ,  p a r t i c u l a t e  

m a t t e r ,  o z o n e ,  l e a d ,  s u l p h u r  d i o x i d e ,  a n d  n i t r o u s  d i o x i d e ) .

P r i m a r y . s t a n d a r d s  a r e  d e s i g n e d  t o  p r o t e c t  p u b l i c  h e a l t h .

S e c o n d a r y  s t a n d a r d s  a r e  d e s i g n e d  t o  p r o t e c t  t h e  p u b l i c  w e l f a r e  

a n d  t h e  e n v i r o n m e n t .

I n  o r d e r  t o  s e t  t h e s e  s t a n d a r d s ,  E P A  m u s t  f i r s t  c o n d u c t  a n  

e x t e n s i v e  s c i e n t i f i c  a n d  t e e h n i c a l  a s s e s s m e n t  o f  t h e  p o l l u t a n t  o f  

c o n c e r n .  T h i s  r e v i e w  i s  s u m m a r i z e d  i n  a  " c r i t e r i a  d o c u m e n t . "

T h e  c r i t e r i a  d o c u m e n t  p u t s  f o r t h  w h a t  i s  k n o w n  a b o u t  t h e  h e a l t h  

e f f e c t s  o f  a n  a i r  p o l l u t a n t .

B a s e d  o n  t h e  h e a l t h  e f f e c t s  d o c u m e n t e d  i n  t h e  c r i t e r i a  

d o c u m e n t ,  E P A  t h e n  s e t s  a  n a t i o n a l  a m b i e n t  a i r  q u a l i t y  s t a n d a r d  

t h a t  i s  t h e  s a m e  f o r  a n y  l o c a t i o n  i n  t h e  U n i t e d  S t a t e s .  F o r  

e x a m p l e ,  t h e  p r i m a r y  a n d  s e c o n d a r y  s t a n d a r d  f o r  c a r b o n  m o n o x i d e  

i s  9  p a r t s  p e r  m i l l i o n  i n  a l l  5 0  s t a t e s .

I n  s u m m a r y ,  a n  a m b i e n t  a i r  q u a l i t y  s t a n d a r d  d e v e l o p e d  u n d e r  

t h e  C l e a n  A i r  A c t  d i f f e r s  f r o m  a  s t a n d a r d  u n d e r  t h e  C l e a n  W a t e r  

A c t  i n  t w o  i m p o r t a n t  w a y s .  F i r s t ,  t h e  a i r  q u a l i t y  s t a n d a r d  i s  

m o r e  a n a l o g o u s  t o  a  w a t e r  q u a l i t y  c r i t e r i o n ,  w h i c h  i s  o n l y  p a r t  

o f  a  w a t e r  q u a l i t y  s t a n d a r d .  S e c o n d ,  a  n a t i o n a l  a m b i e n t  a i r  

q u a l i t y  s t a n d a r d  i s . a  p l a n n i n g  t o o l  t h a t  s t a t e s  u s e  t o  s e t
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e m i s s i o n  l i m i t s ,  a n d . o t h e r  a i r  q u a l i t y  c o n t r o l  r e q u i r e m e n t s  t h a t

s o u r c e s  m u s t  m e e t  a n d  t h a t  a s s u r e  a t t a i n m e n t  a n d  m a i n t e n a n c e  o f  

t h e  n a t i o n a l  a m b i e n t  a i r  q u a l i t y  s t a n d a r d s .  I n  c o n t r a s t ,  E P A ' s  

w a t e r  q u a l i t y  c r i t e r i a  a r e  u n e n f o r c e a b l e  g u i d e l i n e s  t h a t  s t a t e s  

u s e  i n  d e v e l o p i n g  t h e i r  o w n  w a t e r  q u a l i t y  s t a n d a r d s .

W i t h o u t  c l a r i f i c a t i o n  a n d  p r o p e r  u s e  o f  t h e s e  t e r m s ,  

a d d i t i o n a l  i n c o n s i s t e n c i e s  a n d  i n t e r p r e t a t i o n  p r o b l e m s  a b o v e  a n d  

• b e y o n d  t h o s e  a l r e a d y  m e n t i o n e d  i n  m y  F e b r u a r y  1 4  l e t t e r  w o u l d  

r e s u l t .

A g a i n ,  w e  a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  p r o v i d e  c o m m e n t s  o n  

H o u s e  B i l l  5 1 .  I f  y o u  h a v e  a n y  q u e s t i o n s  a b o u t  t h e s e  

s u p p l e m e n t a l  c o m m e n t s ,  p l e a s e  f e e l  f r e e  t o  c o n t a c t  m e  a t  ( 2 0  6 )  

5 5 3 - 0 4 7 9 ,  R i c k  A l b r i g h t  a t  ( 9 0 7 )  2 7 1 - 3 4 2 2  o r  M a r c i a  L a g e r l o e f  a t  

( 2 0 6 )  5 5 3 - 0 1 7 6 .

S i n c e r e l y ,

L


