





DATE: 4/17/97 FURTHER:
viYC _

DATE TURNED
IN TO OFFICE: \b-Rpril

Finance Committee considered CS FOR HOUSE BILL NO. 51(RLS) am

“An Act relating to the Department of Environmental Conservation; amending Rules 79 and 82,
Alaska Rules of Civil Procedure; and providing for an effective date.”

and recommends: Senate Bill:
[*"Tsame title
\i/\' be replaced with S CS C5 HB ) [ j new title
House Bill:

[ ] same title
[ ] technical change
[ j new: SCR*

[ 1 adopt previous CS )

[ 1 attached amendment(s)

[ 1 adopt Letter of Intent by Committee
[ 1 further referral to the____ Committee
SIGNING DO PASS OTHER RECOMMENDATIONS
Co-Chair: ,Co-Chair:
Co-Chair: Co-Chair:
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Department Date Zero Fiscal Department Date Zero Fiscal
DETCm
tfD Fia, “

] APPROPRIATION - no fiscal note +include fiscal notes accompanying Governor bill



IN-
FISCAL NOTE

STATE OF ALASKA BELL NO. SCS GSriss5i (FIN)
1998 LEG ISLATIVE SESSION
Revision Date (Note ifcorrection) 16-Apr-98 Dept. Affected Environmental Conservation
Title An Act relating to the Department of '‘BRU Environmental Health
Environmental Conservation; amending Rules 79 and 82,. Component Drinking Water
Sponsor Rep. Rokeberg
Requester Senate Finance Component Serial No. 2066
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FYy 00 Fy 01 Fy 02 Fy 03 Fy 04
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 00 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 | 0.0 0.0 | 0.0 0.0
CHANGE IN REVENUES ( ) i oo | 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0:0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type) 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY98) cost: 0.0
POSITIONS
Full-time 0 0 0 0 0
Part-time 0 0 0 0 0 0
0 0 0 0 0

Temporary
This bill now provides DEC with administrative penalty authority for drinking water violations as required
by the Safe Drinking Water Act, 42 USC 300f - 300j-26.

Phone 269-7644
Date 4/16/98

Date 4/16/98

Prepared by Janice Adair, Director
Division Environmental

Approved by Commissioner
Agency Department of Environmental Conservation

PREPARER TO PROMDE ALL. DISTRIBUTION CCPIES TO GOVERNCRS LEGSLATIVE CFHCE

For further distribution information, call the Governor's Legislative Office
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SENATE CS FOR CS FOR HOUSE BILL NO. 51(FIN)

obfr.,

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION
BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES ROKEBERG AND KELLY, Foster, Hodgins, Vezey, Bunde,
Cowdery, Mulder, Kohring

A BILL
FOR AN ACT ENTITLED
"An Act relating to the Department of Environmental Conservation; amending
Rules 79 and 82, Alaska Rules of Civil Procedure; amending Rule 602(b), Alaska

Rules of Appellate Procedure; and providing fr> an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. The legislature Finds that

(1) the federal government has required, in the federal Safe Drinking Water
Act amendments of 1996 (P.L. 104-182), that states have minimum administrative penalty
authority in order to maintain primary enforcement authority for the federal drinking water
program (42 U.S.C. 300f - 300j-26);

(2) the state cannot receive federal money for construction of public drinking
water systems unless it maintains primacy under the federal program (sec. 130, P.L. 104-182);

(3) maintaining state primary enforcement authority for the federal program
is in the best interests of the state so as to provide maximum flexibility and local control of

this program and to ensure continued federal money for Alaska public water supply system

-1- SCS CSHB 51(FIN)
New Text: Underlined [DELETED TEXT BRACKETED]

Lepi

o-ru’-w."

ft'cl



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

nY; | I ‘o ifm WV, U [ B TS

WORK DRAFT WORK DRAFT 0-LS0091\AA

construction projects;

(4) ensuring public health through protection of public water supplies is of
fundamental importance to the people of the state;

(5) sec. 3 of this Act advances the public interest by enacting administrative
penalty authority in order to meet the minimum federal requirements for maintaining state
primary enforcement authority for the federal drinking water program.

* Sec. 2. AS 46.03.020 is amended to read:

Sec. 46.03.#310. Powers of the department. The department may

(1) enter into contracts and compliance agreements necessary or
convenient to carry out the functions, powers, and duties of the department;

(2) review and appraise programs and activities of state departments
and agencies in light of the policy set out in AS 46.03.010 for the purpose of
determining the extent to which the programs and activities are contributing to the
achievement of that policy and to make recommendations to the departments and
agencies, including but not limited to, environmental guidelines;

(3) consult with and cooperate with

(A) officials and representatives of any nonprofit corporation or
organization in the state;

(B) persons, organizations, and groups, public and private,
using, served by, interested in, or concerned with the environment of the state;

(4) appear and participate in proceedings before any state or federal
regulatory agency involving or affecting the purposes of the department;

(5) wundertake studies, inquiries, surveys, or analyses it may consider
essential to the a -complishment of the purposes of the department; these activities may
be carried out by the personnel of the department or in cooperation with public or
private agencies, including educational, civic, and research organizations, colleges,
universities, institutes, and foundations;

(6) at reasonable times, enter and inspect with the consent of the owner
or occupier any property or premises to investigate either actual or suspected sources
of pollution or contamination or to ascertain compliance or noncompliance with a

regulation that may be adopted under AS 46.03.020 - 46.03.040; information relating

SCS CSHB 51(FIN) 2
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to secret processes of meuods of manufacture discovered during investigation is
confidential;

(7) conduct investigations and hold hearings and compel the attendance
of witnesses and the production of accounts, books, and documents by the issuance of
a subpoena;

(8) advise and cooperate with municipal, regional, and other local
agencies and officials in the state, to carry out the purposes of this chapter;

(9) act as the official agency of the state in all matters affecting the
purposes of the department under federal laws now or hereafter enacted;

(10) adopt regulations necessary to effectuate the purposes of this
chapter, including, by way of example and not limitation, regulations providing for

(A) control, prevention, and abatement of air, water, or land or
subsurface land pollution;

(B) safeguard standards for petroleum and natural gas pipeline
construction, operation, modification, or alteration;

(C) protection of public water supplies by establishing minimum
drinking s*~ndards, and standards for the construction, improvement, and
maintenance ublic water supply systems;

(D) collection and disposal of sewage and industrial waste;

(E) collection and disposal of garbage, refuse, and other
discarded solid materials from industrial, commercial, agricultural, and
community activities or operations;

(F) [REPEALED

(G)] control of pesticides;

(G) [(H)] other purposes as may be required for the
implementation of the policy declared in AS 46.03.010;

(H) [(H] handling, transportation, treatment, storage, and

disposal of hazardous wastes;

(11) after consultation with other state agencies and local governme

officials, identify and propose for addition or deletion, by regulation, other licenses,

permits, or authorizations for which the provisions of AS 46.35 are applicable;

3 SCS CSHB 51(FIN)
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(12) [REPEALED
(13)] inspect he premises of sellers and suppliers of paint, vessels, and

marine and boating supplies, and take other actions necessary to enforce AS 46.03.715.

* Sec. 3. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.761. Administrative penalties, (a) The department may assess
an administrative penalty against an entity that violates or causes or permits to be
violated a provision of AS 46.03.720(b) or a term or condition of a regulation, order,
permit, approval, or certificate of the department issued or adopted under
AS 46.03.720(b).

(b) Before assessing an administrative penalty under this section, the
department shall

(1) communicate about the alleged noncompliance with the entity and
the governing body of the community or municipality whose residents are served by
the public water system; communication under this paragraph must be in language
designed to be easily understood by the entity and governing body and must clearly
describe the nature of the alleged noncompliance;

(2) offer technical assistance to aid in correcting the alleged
noncompliance when the department has reason to believe that the entity may lack the
resources or expertise to get technical assistance from other sources; and

(3) unless the alleged noncompliance poses an immediate threat to the
public health, give the entity a reasonable amount of time to correct the alleged
noncompliance after the department has complied with (1) and (2) of this subsection.

(c) If, after complying with (b) of this section, the department determines that
noncompliance still! exists and the violation is subject to a penalty under this section,
the department may make a preliminary determination to assess the penalty. The
department shall provide notice to the entity of its preliminary determination. The
entity may, within 10 days after receiving the notice, request the department to
reconsider its decision. If a timely request for reconsideration is made, the department
shall reconsider its preliminary determination and may affirm or modify the
determination. The department shall notify the entity of the decision. If a timely

request for reconsideration is not received or if, after reconsideration, the department

SCS CSHB 51(FIN) 4
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Cetermmines that a penalty should e assessad the department ey assess the peralty,.
The cepartivent shall provice notice of the assessnert and instructions for contesting
and gppealing the assesset to the entity by persondl Sevice or by certified mal,
refum receipt recuested  The natice must inform the entity of the aount of te
roposed penalty and thet the entity Fes 45 cays within which to file a natice with the
Cepartment contesting the proposed penelty. If, within 45 cys after receving the
natification issued by the departivert, the entity fails to file a notice contesting the
roposed penalty, the proposed penalty is considered a final arckr. The departiment
may extend the tine perods speaified in this subsection for good case

(d) If an entity sands notice to the depertiment contesting a proposed peralty
Uncky () of this section, the department shall afford an apportunity for @ hearing in
aooorcenee with 1ts adjudicatory hearing prooecres. After an oppartunity for a
hearing, the department sl IssLe an arcker, bessd Lpon fincings of fadt, affiming,
mockfying, or resdinding the adinistrative perelty. The oroer must indluce natice thet
the entity ey apedl the oo to the Superiar court and the actless of the aporgnate
SUperior court. The arckr is the final agengy adtion on tre peratty.

() An entity against whom an administrative penalty is assessed uncy this
ection may alotain judicial review of the administrative peralty by fling a natice of
aopeal in the superior court s proviced by the Alaska Rules of Apellate Procecre
An order of the cepartivent under (d) of this section becorres final and is nat sUgect
to review by a.court if a notice of gopedl IS nat filed With the superior COUIE Within the
period provicked for by the Alaska Rules of Appellate Procedre
23 (f) Unless tre natice of apedl is inconlete or otherwise nat in conforance
2 with court rules; a natice of gopedl under (€) of this section is consickered to e filed
25 with the superior court on the ciy the entity celivers the appropriate coounents and
26 fee to either the gppropniate Superiar court or to a district court within the area seved
27 hy the appropniate superior court. I & natice of apedl I cielivered to a disinat oourt
28 Unckr this subsedtion, the district court shell pronmatly forwerd it to the Superior court
29 Determining whether the natice of gpedl I conplete and otherwise in confomance
30 with court rules is the responsihility of the Superior oourt
31 (0 An admnisirative penalty assessd unoer this section ey inat exoeed (1)

o E O BBo covw oo & o po e

e e
© ~N o

RRBs

5 SCS CSHB 51(FIN)
New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 0-LSO0091VAA

$1,000 & dhy for each violation if the affected public weter supply System ses a
population of nore then 10000 persars; (2) $250 a day for each violation if the
affected public weter supply systemsanes a population of 10,000 or fewer persons bt
more then 1,000 persons; and (3) $100 a oy for each violation if the: pudlic water
SUpaly system senves 1,000 or fewer prsons Each provision, termy o condition
violated is a sparate and distint vilation. I a violation of a provision, term or
oonaition continues from cgy to ciay, each chy s a separate violation
() In cetemining the amount of a penalty assessedl undkr this sedtion, te

Cepartrment shall consicr

(1) the effect of the vidiation on the pubdic heslth o the enviroert

() reasoreble acets incurmed by tre -fete in the dietection, investigetion,
and attenpted comection of the violation;

(3) the economic saMngs reelized by the entity by nat complying with
the requirement for which a violation is derged;

(@) any previous histary of conpliance or nonoonliance by the entity
with Inis chepter, AS 46.04, AS 4609, and AS 46.14

(5 the nesd to ceter futLre Vidlations;

(6) the extert and sarioLeness of the violation, indluding the potertia
for the vidlation to threaten public health or the enviromert:

7) whether the ertity achieved conpliance with the requireernt
violated within the shortest feasible time; ad

(8) ather factors consickred relevart to the assessvert thet are achpted
23 [y the department in reguiation
24 (1) If an entity fails to pay an adtvinisirative peraty assessad under this sedtion
25 after the peralty becaes findl, the department may bing an adtion to collect te
2 peralty. The amourt of the penalty is not SUect to review by the court insuch an
27 adion
28 () If the departivent prevails in a collection action brought undr (i) of ths
section, the court shall orcker the entity to pay full ressoneble attomey fees and aoeis
incurred by the departivent in the collection adion

(K) Action uncr this Section by the departrrent does nat limit or othervise

S BBEBo v oo & 0 roe

e
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affect the authonty ofﬂvede;:nrﬂmttocﬂnrwseeforoehsdvﬂer AS 4604,
AS 46.08, AS4609 AS 46.14, or reguiations adopted undker those SEUtes, or to
ecover CRITBES, restoration eXpensss, Investigation aosts; court oostS, attormey fees
or other necessary expersss. The oourt Shall st off against ajudicial civil assessment
Subsecuentty anarced uncer AS 46.03,760 an aount orckred to e paid unckr this
section by the sane entity for the same vidlation

() In ths section, “entity" means the oaner or operator of a public water

Sysem
* Sec 4. AS 46.03.900 is aenced by aokding a new peragraph to reedt
(30) "conpliance agyeement” means a nutual understanding and
voluntary, enforcedle agreemert on a course of adtion for a Speaffic &t of
arcumstances entered into by the cepartrrent and a person to cortrd, prevert, or aete
air, water, land, or subsurface land paliution
* &0 5. COURT RULE CHANGES; ATTORNEY FEES AND QOSTS, (@
AS 46.03.761(j), acted by s 3 of this Adt, Fes the effect of amending Rules 79 and &
Alaska Rues of Gvil Procedlre, by allowing the recovery of full ressoretle attomey fees ad
008tS In certain adtions
) AS4603761()), acoed by sec 3 of this Adt, takes effect only  if this section
recelves the twothirds ngjonty vote of each  house of te legSiature required by att. IV, sc
15 Constitution of the Sate of Alaska.

* Sec. 6. COURT RULE CHANGE; FILING, (a) AS 46.03.761(f), added by sc 3 of
this Act, hes the effect of avending Rule 602(b), Alaska Rules of Appellate Procectre, by
provicing thet celivery of a natice of gpedl to a district court consttuies filing of the natice
of aopeal with the associatedl sUperior court

(0) AS4603761(f) adckd by sc 3 of this Adt, tokes effect only  if this section
recalves the twodhiros ngjority voie of each  houge of the legiSlature required by att IV, s
15 Constitution of the Sate of Alaska.

* Sec. 7. REGULATIONS FOR ADMINISTRATIVE PENALTIES. The Departrment of
Ervironmental Conservation ey inmrediately jproceed to aciogt reguidtions to inplenernt
changes meck by sc 3 of this Act  The reguidtions take effect under AS 44.62
(Administrative Prooeclre Act), bout nat before the effective cete of s&c 3 of this Act

7- SCS CSHB. 51(FIN)
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*SrC. 8 Bxoept as provickd insec 9 of this Act, this Act takes effect on the effective chite
of reguiations adopted by the United Sates Evironental Pratection Agency inplementing
the State acministrative penalty recuireent for State prinery enforoeent authonty uncer 42
US.C. 300g2 of the fecerdl Safe Drinking Weter Act o, if the Evironmental Pratection
Agency citemines thet regulations are ot necessary, on the cete the Ermronmental
Protection Agency requires uncer the authonity of thet Satute thet the Sate must hae
aomnistrative peralty authonty to maintain its State primecy over the federal drinking weter
program whichever cours first. The commissioner of environental consarvation el natify
te lieutenant govemor and the revisor of StaLtes of the effective cete of the Sidte
administrative penalty authonty recuirement
N *Sc 9 Sedtion 7 of this Act takes effect immediately under AS 01.10.070(C).

ISLOOO\I@C)‘I-POOI\)I—\
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AMENDMENT -W |

A

OFFERED IN THE SENATE BY -REPRESENTATIVES KELLY
TO. SCSCHB5Y( ) (0" Version) AND ROKEBERG

Page 3, line 2, following "purity.":
Insert "If the baseline data to determine the natural condition of the water is not
obtainable or if the baseline water quality has been altered by historical or upslope activity,

then the background condition, as defined in AS 46.03.088, will apply."

Page 3, lines 5-6:
Delete "If the baseline data is not obtainable or if die baseline water quality has been
altered by historical or upslope activity, then "natural condition” has the meaning given to

"background condition” in AS 46.03.088."

Page 3, line 12, following "background™:

Insert "condition"

Page 3, line 18:
Before "background":
Insert "either"”
Following "discharge":

Insert "whichever is determined by the department to beapplicable”

Page 3, line 19:
Delete "permitting"

Insert "the location and authorization o f

Page 3, lines 24 - 25:
Delete "a larger mixing zone will adequately protect human health and the
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1 envronment outsice the mxing zorg'"

2

3
4

(@]
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Insart "these size limtations can e safely Increased!

Page 6, lines 27 - 29

Delete all metevial.

Renuroer the following peragyapn accoraingjy.
Page 9, following line 3

Insert new bill sectiors to readt

" 3 6. AS 46.03.900(28) Is amenced to react

(28) "Sarchrd," with respect to air and land, means the meesure of
punty or cuelity for air [ WATER| andland ineletion to theimessorale and
necessary Lee &5 estalished by thedepartment:with - respectto water, “standard”
means water qualitv standardt

* S 7. AS 4603900 is amenckd by acking new peragrls to reect

(3) "contamination" with respect to ater, means the mamTece or
mardincuoed chemical, pnysicdl, bidlogical, and radiologicl conpouns o
conponents thet are celeteioLs in vt

(37) "Water quality onteron” means a designated conoentration of |
corstittent thet, when not exceeckd, will proiect an organism an arganism
community, or apresoribed water Use or cuality with an ackoLete degree of safety;

8) "Weter quality Sancerd” mearns a legally enforceatle messure of
purity or ouality for a particular reach of water or for an effiuent that i reasoneble
and necessaty 1o protect Less of the e and thet is besed on a water quality
criterion In a way thet tekes into acoount locdl conditions, indluding actuel o
Iroposed LBes, fresence or alsence of inportant Speaies, dreradteristics of the water
such s neturally ooouming consituents; the inportance of a particular weteray,
econamic consickrations, or the deyee of safety to a particular ecosystemthet may

e cesiredt
(39) "nt" means aquantity or measurenent adopted & a stanckrd of
messUe.”

30 Renuber the following bil stions acoordingly
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AMENDMENT
OFFERED IN THE SENATE BY SENATOR TORGERSON -/U-Oixd
T0: SCSCSHBEL(FIN), Draft VerSon "AA"  ouctbpc
1 Pagg linsB- 3
2 Delete all rreterial and insat:
3 "() In acollection action undky (i) of this sedtin, the court el avard te
4 prevailing party full ressoretle attomey fees and acets incumed in the collection
5 atin”
6 Pae§linelt
! Delete "Sedtion 7 of this At takes
8 Insart "Setions 2, 4, and 7 of this Act ke’
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O:FERED |N THE SENATE BY SENATOR TORGERSON- fVUX=*d
10 SSCIBEIAN Daft Vosm ™M cusrce +

1 Pap 1 lines2-3:

Delete "amending Rule 602(b), Alaska Rules of Appellate Procedure;™

3 Pap5 lis- B
4 Delete all material.
5

Insat "fee to the goproriate Superior court”
6 Pap7 lins2-7r.

7 Delete all material.

8 Renurrber the folloning bl scfors acoordingly

Renunter intamdl refrences 1o hill sedtions in aooorcbnee with this amendert. Bllow ae
all intemdl bill sedtion references in this ill:

Pap2 lire 4

Pap 7, lire 15
Pace 7, lire 18
Po'g%, ine 2
Pacp 7, line 25
Pap7, lire 3
Pace 7. line 31
| a8 lire |

Pae§ lire 11
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ATTN OP: OW-134

Michaie Brown, Commissioner

Alaska Department of Environmental Conservation
410 Willoughby Avenue, Suite 103

Juneau, Alaska 99601-1795

Dear Commissioner Browni

SPA has completed Ite review of the CS(L) for House Bill 51 (CSHB
31J in response to your request for comments. CSHB 51 would escabliah
a procedure to change State water quality standards that are more

stringent then Federal water quality criteria. We have several
concerns about how this legislation could affect the Alaska’s water
guality standards (W) program and the likelihood of authorizing she
State of Alaska co apsraca the Pedsrai National Pollutant Discharge
Elimination System (NFDSS) permitting program. EPA's concerns fall
into three categories: inconsistencieal/interprecation. problems, WZ®

program problame, and NPDES program problame.

Inconsistencies/Interpretation

The bE£Xfr~caneains ambiguous language and inconsistencies with
portions of the Clean Water Act (CAMA) dealing with YW and NPDES
permitting. Examples of inconsistencies and interpretation problems

that are of concern co EPA are highlighted below.

o CSHB 51 $ 45.03.087(a) (1) and (2) refer to the adoption of "water
guality standards and discharge standards.” We are not certain
what is meant by the terra "discharge standard.”" Discharge
standards could be interpreted to mean affluent limits or
affluent guidelines. National NPDES regulations do not allow
permit limits unat are lass restrictive than technology-based

effluent guidelines.

S s 46.03.085(b) refers to "other regulation related to water
quality." Wa are concerned about what this phrase stay include.
Since there era no Federal criteria or regulations for mixing
zones and zones of deposit, these NPDES cools could be affactad

by chia legislation.
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a S 46.08S(0) provides a timeframe daring vhioh Die must tuasnd
the W®B to incorporate m reduction or elimination in the
federal water quality criteria or follow tha procedure In
5 46.0«7(J») - £hara la no erplanation of how tha reduction
or elimination of tha criterion ii to ba justified and how
it will be.consistent with tha QVA or tha Federal water
quality standard* regulation* (49 CFH Part 131).

a § 46.03.015(a) atataa that QIC, in adopting and applying
wqgs, Mhall anaora that tha standard* ara sufficient to
protact human haalth and propagation of fiah and wildlife.”
This provision is not oonaiatant with tha CWA flection
1o1(a) (3) of the OTA provides for tha protection of
propagation of fish, shellfish, wildlife, end recreation in
and on tha water. Section 303(e)(2) (A) ef the OTA include*
additional uaae that W@ should protect! domestic water
supply, agricultural, industrial, and navigational uses.

> Any changee to WQAl that ara mad* in accordance with thia
legislation may not protact all deaignatsd usea in tha

Alaska WS and tha cwa.

Overall, theae tvpas of interpretation problems will likely
result in acme confusion about how CSHB Si should be implemented
and mixed expectations) in the regulated community and the public.

These kinds of problem* will likely contribute to a sore
resource-intensive water management program.
WS Program

ah ygu_know, any change in a atate WX requires review and
approval oy EPA. SPA ha* eericme concerns regarding both the
process for wgs revision, and the basis for such revisions in
SS 46.03.0f|5(c{AQ%nd 46.03.057(b). Baaed on those concern*, it is
possible that that Alaska ravias* under these provision* will

not ba approveil*.

First, va arc carearned whether 90 days [see 8§ 46.03.069(c)]
provides adequate tine for QIC to naks scientifically sound
decisions, as required by Federal WS regulations, about whether
a wgs change is warranted. Our concern* «re heightened by the
fact that HB 51 contains no provisions that require thoea who are
requesting the amendment to supply any data or justification to,
support the nesd for the change. Since the burden of proof for
determining whether a standards change is needed rests with DEC,
these decisions say be based on little or no information. Ninety
days may not allow DEC to collect adequate supporting data.
Additionally, this section of CSHB SI appears to overlap with
existing portions of the Alaska W regulations [sa AAC
7.0.02f1 (d) ]. This section in the Alaska WS regulation* already
contain* a provision that allow* the use af "natural conditions™
as the basis for wgs change* [11 AAC 70.025(b)) that ara leas
restrictive Chan Federal criteria and it require* tha applicant
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spa Is also oenoamed about hov tiw requirements in Sections
4 end s will be implemented. Section 5 of this bill requires osc
to conduct a triennial review and identify State regulations that
are more stringent than Federal regulations. The Federal WS
ragulations direct States to,, "at least ones every three years,
hold publlo hearings for the purpose of reviewing applicable
water quality standards, and, as apgro!oriate, modifying and
adapting standards™. Section 4 of 91 contains provisions
that require a 90-day review uf individual portions of the Alaska
WS regulations. The 90-day review is triggered by a request to
change a State WX because it aay be more stringent than a
Federal criterion. Zt is conceivable that DEC would be
responsible for numerous 90-day reviews and standard changes
required In, Section 4 at the sane time that it is* required to
conduct tKe triennial review that ie containad in Section 5.
This would result in a confusing, tiae-conauKing, piscoaeal
approach to wags and management of the water quality program.

NPDEfl Program

SPA Region io continues to be interested in authorizing the
state of Alaska to operate tha National Pollutant Discharge
Elimination System (NPDES) program throughout the State. As you
know, ve have provided DEC a grant for the purpose of conducting
an analysis that details both the costs and options for assuming
tha NPDES program. The results of tha analysis should be
available in late spring. To obtain NPDES program authorization,
tha State must demonstrate that adequate resources are available
to successfully manage an ZT/DI9 program.

Zn addition, the Alaska Attorney Oeneral would need to
examine existing state statutes and regulations to determine
whether the state has all the nacassary legal authorities to
operate an NPDES permitting and compliance program. Any missing
legal provisions would need to be enacted before the state
applies for authorization. Also, EPA would have to be assured



that the utata daae net have rtatutaa or regulations that ara
incompatible vith authorisation.

fld. 4«.03.0as(«) (a) of CSHB 51 atatas that tha Department
'mshall us* scientific justification and water quality cr-itaria
that can be reliably measured."” Soma Federal water quality
criteria are established at levels below detection (e.g. dioxinl.
It ie not clear if thsee criteria would be considered to not M
reliably meﬂsure?." While compliance determination* are based on
the minimum level of quantifloatlon, permit limits must be
established using the water quality criterion value and may be
below the detection level. Thia language could be construed to
disallow issuance of permits with appropriate limits and
therefor* could jeopardise attempts by Alaska to pursue
authorization of tha NPDEfl program.

An addjtion, f 49.03.085(a)§4%,states that bic "Bay no
re%uwe d|schar%ed water to be 0 "|g%er uality than th? natural
o d|t‘ons of the recewmg water, no earHan, technology-
based lim itations (esjablished eﬁher throu? national.
gmgelmes or beet professional 5” gment of the permitting
uthority) require e discharge to be higher in quality (i.e.,
meet a Migher standard) than ths receiving water. THhis language
would contradict tho N9D1A'regulations which reguwe achievément
0f technoloqu.—baaed lim.itations W,ﬁhOUt re%ard or %ecewmq
water condition*, Again,_ this will jeoparUize any future stats
attempts to assume the HPDZS program.

Conclusions

Me laplievs that the problems discussed above' would create
added confusion and inefficiencies in the implementation of
Alaska WS program rather than :Lmoroved responsiveness and
effectiveness. To implement CSHB 51 would require additional
time and effort on the port of Die staff. Yet, the resource-
intensive nature of CSSB 51 would not contribute to tha
development of the capacity needed to assume the NPDES program.
Furthermore, certain provisions of CSHB 51 may craata legal
problems that will jeopardlza both approval of State WX®H
revisions and authorization of 13~ NPDEfl program.

We appreciate the opportunity to review and provide comment*
on cshb 51. If you have any questions about these aomaents
contact me at (206) 553-0422 or Marcia Lagerlosf, at (306) 553-

0176.

Sincerely,
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DEPT. OF ENVIHONNENTAL CONSERVATION 20wyt ave. o5 w0
PHONE: (907) 466-5065

FAX: (907)465-5070
hittp\Avu. tzu. skUfi/dec bonie.him

OFFICE OF THE COMMISSIONER

April 17,1997

Tha Honorable Nonn Rokeberg
Alaska House of Representatives
Capitol Building, Room 24
Juneau, ak 99801

Dear Reprwentadve Rokeberg:

You asked for the department’s comments on HB 31 Senate CS for CS fbr House Bill 31 () version
"0”. We remain strongly opposed to this legislation. Our concerns with the bill are outlined below.

This biii, as written, eliminates drinking water as a beneficial use of state waters, allows for
cumulative degradation of water bodies, provides fbr mixing zones o funlimited size, and through
confusing use or misuse of terminology, makes the intent of the bill unintelligible. I will lliusini'co
each of these ppinti with the general and specific comment* that follow.

As a starting point, | think it would be usefhl to ay to explain the difference between “criteria* and
"standards”, and the respective roles of EPA and the states in establishing water quality standards.
Generally speaking, EPA does not adopt standards and the states do not develop criteria. “Water
quality criteria” are scientific Information regarding the concentrations o frpeciflc chemicals or
other pollutants in water which adequately protect aquatic life or human health. In other words, a
water quality criterion is tho amount of pollution a water body can stand before a use is impacted.
Criteria must be used in establishing a water quality standard. EPA’s criteria are guidance for states
to use when they establish their water quality standards unless a state, through a rigorous scientific

process, develops its own criteria.

"'Standards™ ire legally enforceable, state-established requirements that consist oftwo things: the
uses a wafer body should be protected for and the criteria which are necessary to protect those uses.
So to have a water quality program based on criteria only completely eliminates the critical step of

modifying those criteria to make them applicable to the uses ofa particular body of water. In
addition, the term "water quality standards” is also used more generally to refer to all of 18 AAC 10

regulations. These include several important tools for applying the “use A criteria” standards, such
as mixing zones, variances, and site-specific criteria.

1hope with this explanation you will understand that when you ask the department to compare state
standards with federal requirement*, you are taking ua to compare apples to oranges. As explained

above, federal criteria are a subset of state water quality standards.

80/20'd O1.0SS9W.06 ‘ON M riri0 U3N01SSIWHO00 03Q 18:21 HU /.0-01-HdV
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I7tc Honc'dbl* Norm Rokeberg 2 April s/, 1997

The department i« sensitive to the fact that certain federal water quality criteria have made it
difficult for some industrial users of state waters to obtain workable permits. An excellent example
ofsuch a situation is the stringent arsenic limit that EPA has placed in the placer mining permits it
issued last feu. When such situations arise, ADEC has worked closely with Industry to ensure that
all water quality criteria end permit limits ere based on sound soience and a reasonable evaluation of
health and ecological risk. In response to coordinated pressure from industry and the site, EPA
recently announced that it would withdraw the arsenic criteria it had imposed on Alaska.

The presumption that the swto’s water quality standards have led to such permitting problems is
wrong. As in the example of ar.wnic, most recent instances ofrestrictive standards result from
EPA’s promulgation of criteria for toxic pollutants, which it imposed on the state. Our state
standards generally allow more flexibility in permitting, such as through mixing zones and site-

ﬁCcriteria, than do die federal criteria. Recent permitting problems illustrate that permittees
are better served when the state is implementing its own standards than when the federal

government takes on thatrole.

Before discussing specific provisions of the bill, I must make one more general observation. The
grafting of what was HB 71, dealing with administrari'e penalty euthority in the safe drinking water
program, <TttoHB 51, is ill-advised. There is essentially no legal or fcetual overlap between the two
subjects, other than that both concern water in one way or another. The public would be better
served Ifthese two very different issues were considered on their own merits, rather than confused

through politics.
Our sectional analysis follows:

Section Ufa)l This Administration is clearly supportive of economic growth and development,
but that development must be done right Doing it right means setting standards based upon sound
science, prudent resource management, and fell public involvement For water quality standards,
public health and multiple use compatibility must also be compelling policies.

Section Ifh). As mentioned earlier, the administrative penalty authority in the safe drinking
water program should be dealt with in a separate bill.

HB 51 encourages the state to continue to work toward assumption ofthe NPDES
permitting program from EPA. But the serious conferion created by the bill makes it lees likely that
we can ever take over that program. EPA has made it clear that HB 51, if made law, could
jeopardize state assumption of NPDES permitting. This is another way in which he bill could
defeat th« very purpose that it Isreportedly intendedtoa ince - to make permitting easier.

Sﬁ:um 3 The proposed new AS46.(B.(HXb) addresses waters that, in their natural condition,
do not meet water quality standards. The approach of this subsection might make sense if the

definition of natural condition W{€clear. Unfortunately, the definitions offered in this bill are far
from clear, first ofall, there are two quite different definitions of the term “natural condition”.

60/£0*d 0LOSSM 08 m X ddo H3NOJISSIHHO3 03d 1831 IHd IB-81-W
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(compare p.3, U.3-7, with p.6, L30- p.7,1.3.) The first definition in the proposed AS 46.03.080(c)
substitutes “background condition” fbr natural condition whenever baseline water quality is either
not obtainable or has been altered by historical or “upslope™ activity. The definition of background
condition is the water quality outside the influence of a particular discharge. To have the natural
condition default to the background condition is to sanction progressive degradation ofwater
guality. In other words, pollution from historical or upalope activities will become the standard for

downstream waters. This destroys the very notion of natural condition.
t

The bill’s second definition of natural condition in the proposed AS 43.03.088(4) Just compounds
the confusion. Itis not clear when this definition v-ould even apply given the prior definition ofthe
same term. Ifand when this one did apply, it refers to the condition ofa water in 1972 when the
Clean Water Act was enacted. That provision suggests that the deportment cannot consider
competent evidence ofthe water’s natural condition over the lost 25 years! Surely such an
approach belies the bill's stated commitment to standards based on good science. Arguably, ifno
baseline data were available from before 1972 then we could not establish a natural condition and
would end up using background condition to sot the standards. These confusing and contradictory

provisions arc a major flaw in this bill

Section 4. As this section ofthe bill contains several provisions that require comment, |
organize my discussion by reference to the proposed new subsections of AS 46,03.085, .087, and

.058.

.0Ssfh). The subject of mixing zones has long been controversial and our soon to be finalized
regulation is the result of considerable public debate. While it may be appropriate fbr the
Legislature to establish general policy about when and how mixing zones shouid be used, to address
the detail of mixing zone size, | believe, is a mistake. One major flaw in the current bill illustrate
the risk of legislative micro management. The proposed AS 46.03.035(b) would allow mixing
zones to exceed the noraial size limit whenever it is demonstrated that “a larger mixing zor.* will
adequately protect human health and the environment outside the nixing zone.”™ Yet this will be all
the time, since water quality standards, designed to protect ail uses, must be met at the eclge ofany
mixing zone. That one provision in HB 51 negates all other size restrictions and would allow a
mixing zone ofinfinite size, since any discharger can show that water outside its mixing zone,
however big, will adequately protect human health and the environment.

Even aside from that basic flaw, the size limit for streams and rivers (proposed sec, 85(b)(3)) offers
no protection for sensitive fish-spawning habitat While ADEC’s current mixing zone regulation.
ensures adequate protection of both anadroraous and resident fish, this bill does not even

acknowledge that as a consideration.

Given these problems, | recommend that the Legislature allow this departmentto continue to
address mixing zones through regulations. We have balanced the interests of various stakeholders

in aresponsible and protective way.
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.085(d). This provision duplicates the petition procedure already available under the A?A, AS
44.62.220. But it ihifb the burden to ADEC to demonstrate why it should keep a standard, rather
than leaving the burden on the petitioner to show why the mndard should be lowered. The
department’s objection to this provision is that the procedure mandated by the proposed AS
46.03.087 is both burdensome and Ill-advised, as discussed farther below.

ns7(*t- Hie heart of this section is to establish special procedures for adopting or rc>*ining water
quality standard# that are more stringent than federal criteria. Testimony on the bill indicates that
this idea was taken from Alaska's air statute. There is a critical difference, however, between the
federal Clean Air Act and the Clean Water Act that makes this concept difficult, if not impossible,
to apply to water quality standard*. The Clean Air Act gives EPA the responsibility to set ambient
air quality standards; the Clean Water Act gives that responsibility to states. As a result, this
"special” procedure would come into play nearly every time the state proposed any water quality
standard because there are no equivalent federal standards.

.087(1?). Aside from my fundamental objection ro the Ideathat our water quality standards should
be reduced to the bare minimum, | have three problems with this subsection. First, it will be
difficult at best, not to mention inappropriate, to assess the economic feasibility ofa water quality
standard, and that consideration is more appropriate in the context of specific permitting decisions.
Second, this subsection does not acknowledge the need to protect all the uses that we ara required to
protect under the federal Clean Water Act Third-, since our water quality standards apply to the
whole state, it does not make sense to focus on biological chemical and physical conditions in

particular areas or sites in the state when setting standards.

.088(1). This definition of background condition is different than the definition at .085(a)3 and
introduces additional confusion. Tha term "upslope” is not defined and its usage is confining in this

context

.GSgq). The term "drinking water" is not used in the proposed AS 46.03.085-.087. It is not clear
why there should even bo * definition ofthe term in section .088. However, the definition in .088
could be construed to exclude virtually all waters of the state thus eliminating drinking water as a

use for Alaska’s surface waters.

.088(3). There isa significant problem with including fish processing and food processing in an
industrial use category. Water used fbr fish and food processing is currently under the same use
Standard as drinking water In order to protect public health. Using an industrial use standard is
likely to pose significant threats to both the public health and quality of Alaska food and fish

products.

.088(4). The definition of “natural condition"” is not workable. Little, if any water quality data
existed for Alaska’s water bodies in 1972

Section* 8-7.«»id 9-11, All provisions regarding administrative penalty authority under the Safe
Drinking Water Act should be removed from this bill and considered in a separate bill.

80/S0'd OiOSSQi'iOB)\ ‘N XVi HO H3NOISSIHWO0 030 IVZI IHd 1S-BI-MO



APR 21 "97 10:35AM UCIDA 907 283 3306

71m Honorable Norm Rokeberg S April 17,1997

Section 8. TM» section requirBi ADEC to go through the entire body of both federal and state
water quality regulations, to identify all inatanccs whme die state *ptirtmem Is more stringenl than
the federal one. As I pointed owearlir. thisism exercise intct'ptting applesto orange* 1 think
that our limited agency resources cm more efficiently spent on the hmdfbl o f standards that
permittees art actually having trouble meeting, such as the arsenic, crituion discussed at the
beginning ofthis letter. We limply don’t have sufficient staffto do fiemiwd comparisons of state
and federal law, while still addressing and resolving tha problems that are actually effecting
permittees. If this bill forces us to do the itemized comparison, ft can only be ai the expense of
solving real problems in the field lurge youto let tu invest our efforts where they make a

difference.

In conclusion, | hope thatyou will seriously evaluate the principle underlying HB 51. Will it truly
benefit the to deliberately lower our level ofwater qualify protection to the minimum allowed
by federal law, eliminate important competing itMf like drinking water and provide for nixing

zones of unlimited size? | don’t think so!

Sincerely,

cc: The Honorable Rick Halford
The Honorable Lyda Green
The Honorable Loren Leman
The Honorable Georgians Lincoln
The Honorable Robin Taylor
The Honorable Bert Sharp
The Honorable John Tosgeraoa
The Honorable Drue Pearce
The Honorable Dave Donley
The Honorable Sean Parnell
The Honorable Randy Phillips
The Honorable Al Adams
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BEAR CREEK OUTFITTERS

FLY FISHINS d LIQHT TACKLE
SUIrE SERVICE

3718 El Camino Juneau, Alaska 99801
(907) 789-3914 phone/fax akskifl@alaska.net

April 21,1997

Senate Finance Committee
Alaska State Capitol
Juneau, AK 99801

Dear Senate Finance Committee;

We axe writing ir. opposition of HB 51, the water bill sponsored by _
Representative Rokeberg. This bill not only jeopardizes Alaska public health it
also has potential to harm our fly fishing business which relies upon clean

waters.

Our customers perceive Alaskan waters to be pristine and unpolluted. This
perception could easﬂr be damaged if HB51 is passed and Alaska's water
quality standards are lowered, Although only a few of our customers keep their
catch, It Is important that the fish kept are safe for human consumption. We
personally rely on an annual harvest of salmon to feed our family throughout the

year.
We encourage you to oppose this bill.
Sincerely,

,o0 b J/L

Mark & Michelle Kaelke

cc. Governor Tony Knowles
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Kerynn Fisher
FO Bax 84053
Fairbanks, AK 99708
907/452-3443

April 21,1997
Testimony to the Alaska State Legislature, Senate Finance Committee

Senator Pearce, Senator Sharo, and members of the Senate Finance Committee:

Thank you frr giving the public an opportunity to testify on House Bill 51.

Firstofall, I am disappointed thatthe Senate Resources Committee didn’t take the time to hear our
concerns. | believe this bill has serious implications fbrthe future protection of Alaska’s water resources
and should have been heard in both the House and Senate Resources Committees. | realize that you arc all
very busy this session and have a lot of bills you want to pass, but I don’t think this is any excuse to bypass
pubiic input in the form oftestimony at hearings such as this cue Sc, again, thank you fbr faking the time

to hear our concerns.

I’'m concerned that House Bill 51 is just another example ofthe industry tail wagging die dog when it
comes to resource management in our state. Specifically, I’'m concerned that the cost of environmental
compliance will become a factor in determining how stringent water quality standards should be ifyou pass
this bill. 'While I appreciate your desire to strengthen Alaska's economy, I don't think that we should cut
comers when it comes to <nvircsnmenta) protection. This is penny-wise, but dollar-foolish.

House Bill 51 introduces a criteria forthe Department of Environmental Conservation to examine the
economic and technological feasibility ofa standard more protective than a federal standard. | objectto

this principlo for a couple ofreasons.

First, | believe that in many cases, federal standards are inadequate in Alaska, ioxms mat build up in fish
under federal standards might not pose a health risk in the lower forty-eight, but because Alaskans consume
far more fish than the average American, this could pose a health risk to many Alaskans. To require DEC
to look at the economics ofthese standards would require a serious time and resource investment from an
agency already strapped by budget cuts and would accomplish little other than to confirm what we already
befewe - that Alaska’s unique environmental quality deserves protection above federal standards.

Second, and more importantly, 1am alarmed that the legislature would put our health and well-being up for
sale. What happens when a water quality standard essential to protect our drinking water, fishing waters,
and recreational areas poses an economic hardship to a business? Do we then nettle fbr a less-than-
adequate standardjust to increase someone’s bottom line? Do business and industrial uses come before our

health? falolalolale

I am also disappointed that the legislature would write a concept such as “background condition” into state
statute. While | realize that some ofthe state’s waters have been contaminated by mining activity years
ago, this definition does nothing to encourage users to improve the quality ofour waters. At best, we’re
holding the line at polluted water.

We must all be committed to maintaining the quality of Alaska’s environment for our own health and well-
being, and for that of our children and grandchildren. Please don’t pass this Dirty Water bill.
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RE House Blll 51, Relating to Water Quality
Dear Seretars Sap & Pearce,
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Alaska Environmental Lobby, flic. one: 907.4(22.3500

P.O. Box 22151 Juneau, Alaska 3<JIU)2 | ax:

Twentieth Legislature - First Session

CS HB 51(rls) am: *An act relating to the Department of Environmental
Conservation: amending Rules 79 and 82; Alaska Rules of Civil Procedure: and
providing for an effective date

Clean water is critjcal to the economic rosperrhy and hethofAIaskans Unlike
the majority of states, AIaska enr]oysareputa jon for avrng prrstrne waters. Resource
extractrve |ndus tries in AIaskas ouId be will rnd to meet high water quali ysandards
desrgned protect our pristine waters, rather than to underwrite legislatjve atemg
to weaken our standards. The Alaska Environmental Lobby is opposed to this bill

because 1t would:

e jeopardize the health and welfare of Alaskans and their ability to protect
their water'resources b Iowerrng Alaska’s water quality standards the lowest level
federal guidelines apglicable nationwiae,

e lead to greater confusion, delays, and litigation in the permitting process,

e conflict with a pasic principle of the Clean Water Act by settrn% standards
amenable to the most polluting user-and ignoring the needs of ather usgrs, such as
people |nvoIved In subsistence, sports, and commercial fishing, |

e introduce a definition of *background condition" that would make
polluted wa rthe standard for future discharges,

e require DEC to deal with new, time-intensive, confusrn? procedures for
administering’ water quality standards, without the benefit of sufficient additional

funding,

At a time whep Alaskans demand state control over the state’s natur
resources. HB 51 invites increased federal Involvement by PA in determrnrng h
quality of Alaska’s waters. Ata time when Alaskans are attempting to convince th
rest of the nation of our good sewardshrrn offederal lands, such as ANWR and NPR-A
HB 51 would show the nation how willing we are to compromise our water ﬁw lity t
placate industry. The state’s unique attributes that Alaskans value so highly - o
abundant fish runs, our rich estuaries, our cold, cIean streams - must be rotected
unfque. standards drafted by Professronal resource mana?ers In concert with
industrial interests within the state and with over-sight by all concerned Alaskans.
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Susan E. Schrader. Executive Director
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REGION 10
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10
1200 Sixth Avenue
Seattle, Washington 98101 m

FEB 14 |15#

REPLY TO
ATTN OF: OWwW-134

M ichele Brown, Commissioner

Alaska Department of Environmental Conservation
410 W illoughby Avenue, Suite 105
Juneau, A laska 99801-1795

Dear Commissioner Brown:

EPA has completed its review of the CS(L)for House B ill 51 (CSHB
51) in response to your request for comments. CSHB 51 would establish
a procedure to change State water quality standards that are more
stringent than Federal water quality criteria. We have several
concerns about how this legislation could affect the Alaska's water
quality standards (WQS) program and the Ilikelihood of authorizing the
State of Alaska to operate the Federal N ational Pollutant Discharge
Elim ination System (NPDES) permitting program. EPA's concerns fall
into three categories: inconsistencies/interpretation problems, WQS
program problems, and NPDES program ©problems.
Inconsistencies/Interpretation

The b ill contains ambiguous language and inconsistencies with

portions of the Clean Water Act (CWA) dealing with WQS and NPDES

permitting. Examples of inconsistencies and interpretation problems

that are of concern to EPA are highlighted below.

[ CSHB 51 § 46 .03.087 (a)(1) and (2) refer to the adoption of "water

qgquality standards and discharge standards." We are not certain

what is meant by the term "discharge standard." Discharge

standards could be interpreted to mean effluent Ilimits or

effluent guidelines. N ational NPDES regulations do not allow

permit lim its that are less restrictive than technology-based

effluent guidelines.

] § 46.03.085(b) refers to "other regulation related to water
qguality." We are concerned about what this phrase may include.
Since there are no Federal criteria or regulations for mixing

zones and zones of deposit, these NPDES tools could be affected

by this legislation

Printed on Recycled Paper



[] § 46.085(¢c) provides a timeframe during which DEC must amend
the WQS to incorporate a reduction or elim ination in the
federal water quality criteria or follow the procedure in
§ 46.087(b). There is no explanation of how the reduction
or elimination of the <criterion is to be justified and how

the CWA or the Federal water

it ow ill be consistent with
(40 CFR Part 131)

gquality standards regulations

“ § 46.03.085¢(a) states that 1EC, in adopting and applying
WQS, "shall ensure that the standards are sufficient to
protect human health and pr pagation of fish and w ildlife .l

This provision is not consi. tent with the CWA. Section
101 (a)(2) of the CWA provides for the protection of
propagation of fish, shellf."'sh,, wild life, and recreation in
and on the water. Section 3C3(c)(2)(A) of the CWA includes
additional uses that WQS sheuld protect: domestic water
supply, agricultural, industrial, and navigational wuses.

Any changes to WQS that are -nade in accordance with this

legislation may not protect a |l
A laska WQS and the CWA.

designated uses in the

types of intc rpretation problems w ill likely

O verall, these
result in some confusion about Jv w CSHB 51 should be implemented
and mixed expectations in the re. ulated community and the public.
These kinds of problems w ill 1lik ly contribute to a more

resource-intensive water managem nt program .

WQS Program

state WQS requires review and

As you know, any change in e
approval by EPA. EPA has serious concerns regarding both the
process for WQS revision, and the basis for such revisions in
§§ 46.03.085(¢c) and 46.03.087(b). Based on these concerns, it is

possible that WQS that Alaska rev..ses under these provisions w ill

not be approvable.

concerned whet ler 90 days [see § 46 .03.085¢(c)]

First, we are
provides adequate time for DEC to make scientifically sound
decisions, as required by Federal WQS regulations, about whether
a WQS change is warranted. Our concerns are heightened by the

fact that HB 51 contains no provisions that require those who are

requesting the amendment to supply any data or justification to

the burden of proof for

support the need for the change. Since
determining whether a standards change is needed rests with DEC,
these decisions may be based on little or no information. N inety
days may not allow DEC to <collect adequate supporting data.

A dditionally, this section of CSHB 51 appears to overlap with

existing portions of the Alaska WQS regulations [18 AAC
70.025¢(d)]. This section in the Alaska WQS regulations already
allows the use of "natural conditions

[18 .AAC 70.025(b)] that are less
the applicant

contains a provision that "

as the basis for WQS changes

restrictive than Federal criteria and it requires



seeking the WQS change to provide DEC with the data and

information needed to make the determination.
Second, we are concerned that the technical basis in CSHB
changes is tied to "hydrologic conditions
" [§ 46 .03.087(b)]. EPA Federal criteria
toxicity tests and do not necessarily

51 for any proposed WQS
or discharge conditions

are based on laboratory
hydraulic conditions or discharge characteristics.
strictly

" w ill be

consider It

is doubtful that a change in a criterion that is based
conditions and discharge characteristics

on "hydrologic

scientifically defensible for protection of all designated uses.
Therefore, such changes to WQS may not result in approvable WQS
regulations. Where the change is to adopt criteria that are less

stringent than the existing criteria, there needs to be a
justification that the criteria are adequate to fully protect the

use.
EPA is also concerned about how the requirements in Sections
4 and 5 w ill be implemented. Section 5 of this b ill requires DEC
to conduct a triennial review and identify State regulations that
are more stringent than Federal regulations. The Federal WQS
regulations direct States to, “"at least once every three years,
hold public hearings for the purpose of reviewing applicable
water quality standards, and, as appropriate, modifying and
adopting standards". Section 4 of CSHB 51 contains provisions
that require a 90-day review of individual portions of the Alaska
WQS regulations. The 90-day review is triggered by a request to
change a State WQS because it may be more stringent than a
Federal criterion. It is conceivable that DEC would be
responsible for numerous 90-day reviews and standard changes
required in Section 4 at the same time that it is required to
conduct the triennial review that is contained in Section 5.
This would result in a confusing, time-consuming, piecemeal

approach to WQS and management of the water quality program

NPDES Program

EPA Region 10 continues to be interested in authorizing the
State of Alaska to operate the N ational Pollutant Discharge
System (NPDES) program throughout the State. As you

Elimination

we have provided DEC a grant for the purpose of conducting

know,
an analysis that details both the costs and options for assuming
the NPDES program. The results of the analysis should be
available in late spring. To obtain NPDES program authorization,

the State must demonstrate that adequate resources are available

to successfully manage an NPDES program

I'n addition, the Alaska Attorney General would need to
examine existing state statutes and regulations to determine
whether the state has all the necessary legal authorities to
operate an NPDES perm itting and comwpliance program. Any m issing
legal provisions would need to be enacted before the state
applies for authorization. A lso, EPA would have to be assured



that the state does not have statutes or regulations that are

incompatible with authorization.

Sec. 46 .03.085¢(a)(3) of CSHB 51 states that the Department

e 'shall use scientific justification and water quality criteria
that can be reliably measured." Some Federal water quality
criteria are established at levels below detection (e.g. dioxin).
It s not clear if these criteria would be considered to not "be

reliably measured." W hile compliance determinations are based on

the minimum Jlevel of quantification, permit Iim its must be
the water quality criterion value and may be
be construed to

established wusing
below the detection level. This language could
ts with appropriate Ilim its and

disallow issuance of perm
therefore could jeopardize attempts by Alaska to pursue

authorization of the NPDES program.

In addition, § 46.03.08 -(a)(4) states that DEC "may not
require discharged water to be of higher quality than the natural
conditions of the receiving water." On occasion, technology-
based lim itations (established either through national
guidelines or best professional judgment of the permitting
authority) require a discharge to be higher in quality (i.e.,
meet a higher standard) than the receiving water. This language
would contradict the NPDES regulations which require achievement
of technology-based Iimitations without regard for receiving
water conditions. A gain, tnis w ill jeopardize any future State

attempts to assume the NPDES program.

Conclusions

We believe that the problems discussed above would create
inefficiencies in the implementation of
improved responsiveness and

added confusion and
Alaska WQS program rather than
effectiveness. To implement CSHB 51 would require additional
time and effort on the part of DEC staff. Yet, the resource -
intensive nature of CSHB 51 would not contribute to the

of the capacity needed to assume the NPDES program

development
legal

Furthermore, certain provisions of CSHB 51 may create
problems that w ill jeopardize both approval of State WQS
revisions and authorization of the NPDES program.

We appreciate the opportunity to review and provide comments

on CSHB 51. If you have any questions about these comments
contact me at (206) 553-0422 or Marcia Lagerloef, at (206) 553 -

0176.

Sincerely,
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Reply To
Artn O f: AOO
M ichele Brown, Commissioner

A laska Departmei t of Environmental Conservation

410 W illoughby Avenue, Suite 105
Juneau, Alaska. 9S801-1795

Dear Commissioner Brown:
This letter is a follow-up to my February 14, 1997, letter

House B ill 51. In re-looking at the
additional area of

concerning proposed
legislation, I thought it worth clarifying an

potential confusion in the bill.

the term s
w ith th °sc term s

The potential confusion concerns the wuse of

"standards7 and "criteria?7 throughout the b ill,
in ? manner inconsistent with how they

sometimes being used i
used in the Federal Clean Water Act and the State of A laska's

water quality standards regulation.

are

Clean Water Act and Alaska's

A ccording to language in the
water quality standards regulations, water quality standards
consist of two parts. The first part is designated beneficial
uses, such as "drinking water supply,77 or "growth and propagation
of fish and other aquatic organisms.77 For any particular
waterbody, there are typically a number of beneficial wuses
designated. The second part of water quality standards is the
"criterial7 necessary to prot«ct the designated beneficial uses.

maximum concentrations of pollutants that can

jeopardizina the beneficial uses of
waterbody

Criteria are the

occur in a waterbody without
of a criterion for a marine

the waterbody. An example

with the designated use "growth and propagation of fish and other
aquatic life 7 would be 2.9 micrograms per Iliter of copper.

(i.e., this concentration of copper is the maximum <concentration
that can be present in a marine waterbody and still ensure the
survival and reproduction c¢i fish and other organisms.)

the criteria necessary to

Only when the beneficial uses and
protect them are combined do water quality "standards77 exist.
responsibility to the states, not

The Clean Water Act gives the

Federal Government, to adopt water, quality standards.

to the

PrinMon! ' Paper



The Clean Water Act requires the Environmental Protection

Agency (EPA) to develop a list' of national water quality criteria
that are protective of beneficial uses. In developing these
numbers, EPA relies on currently available scientific information
about the effects of pollutants on aquatic organisms. The

EPA develops is published in

ientific b asis for each criterion
note that

document. It is important to.
"standards" or "criteria" that all

s c
a criteria development

these numbers are not national
national criteria merely constitute

states must meet. The EPA
guidelines that states must consider in adopting criteria as part
of their water quality standards. If a.state adopts a criterion
that is less stringent than EPA's guidelines, the state must
provide a scientifically defensible basis for the criterion
Ultimately, EPA must review and approve all revisions to state

water quality standards.

Act approach differs markedly from that

for ambient air quality
the term "standards

This Clean Water
established in the Clean A ir Act
" Please note that the wuse of
connotation under the Clean A ir

“"standards. "
has a different
under the Clean Water Act.

Act than it does

to identify and set national

reasonably.be anticipated to
set national

The Clean Air Act directs EPA
standards for pollutants which may
health and the environment. EPA has

protect public
air quality standards for six

primary and secondary ambient
since 1970 (carbon monoxide, particulate

common air pollutants
dioxide, and nitrous dioxide).

matter, ozone, lead, sulphur

Primary.standards are designed to
are designed to protect the public

protect public health.

Secondary standards welfare

and the environment.

EPA must first conduct an

I'n order to set these standards,
pollutant of

and teehnical assessment of the

extensive scientific
document."

concern. This review is

The criteria document puts forth

summarized in a criteria
what is known about the health

effects of an air pollutant.

Based on the health effects documented in the criteria
document, EPA then sets a national ambient air quality standard
that is the same for any location in the United States. For
example, the primary and secondary standard for carbon monoxide

is 9 parts per million in all 50 states.
ir quality standard developed under

I'n summary, an ambient ai
the Clean A ir Act differs from a standard under the Clean W ater

Act in two important ways. First, the air quality standard is
more analogous to a water quality criterion, which is only part
of a water quality standard. Second, a national ambient air

qguality standard is.a planning tool that states wuse to set
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and.other air quality control requirements that

and that assure attainment and
I'n contrast, EPA 's

that states

em ission lim its,
sources must meet m aintenance of

ambient air quality standards.
criteria are unenforceable guidelines
own water quality standards.

the national

water quality
use in developing their

clarification and proper use of these terms,

W ithout
additional inconsistencies and interpretation problems above and
ebeyond those already mentioned in my February 14 letter would
result.

A gain, we appreciate the opportunity to provide comments on
House B ill 51. If you have any questions about these
supplemental comments, please feel free to contact me at (20 6)
553-0479, Rick A lbright at (907) 271-3422 or Marcia Lagerloef at

(206) 553-0176.

Sincerely,



