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HB 472 -  Apportionment of Business Income
HB 472 would amend Alaska’s Corporate Income Tax to specifically incorporate Section 883 of 
the Internal Revenue Code. Alaska would exempt from tax the income of foreign owned aircraft 
and ships, under the legislation.

Overview of Section 883
The Alaska Supreme Court, on February 20, 1998, decid-.d a case that determined that the federal 
corporate income tax exemption that applies to income from foreign owned ships and aircraft 
does not apply in Alaska. The federal provision is Section 883 of the Internal Revenue Code. The 
court held that, while Alaska incorporates much of the code into the Alaska Corporate Income 
Tax (AS 43.20), Section 883 was “excepted to or modified by” Alaska’s choice of the 
apportionment method of determining taxable income in Alaska. The decision makes it clear that 
these entities are subject to tax in Alaska.

Revenue Effect
The state will collect less revenue by changing the statutes to exempt income from foreign owned 
ships and aircraft from Alaska income tax. We have had little time and we have very limited 
information available to develop projections of potential corporate tax revenue from the recent 
court decision on the taxation of foreign shipping corporations. Consequently, we have developed 
a range based on estimates of Alaska corporate income tax revenue from foreign cruise ship 
corporations, foreign air cargo corporations and foreign corporations shipping fish. We do not 
have financial information available to review the other segments of the shipping industry 
(mining and timber). To develop this range we used publicly available financial statements, 
information from taxpayer returns, and other industry specific data available from State agencies 
and other sources.

Based on the above paragraph our estimate of the range of potential annual revenue lost due to 
the passage of this bill is $3.0 million to $8.5 million.
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A l a s k a  S t e a m s h i p  A s s o c i a t i o n
234 Gold Street • Juneau, Alaska 99601 
(907)536-3107 • Fax (907) 586-1001

MEMORANDUM
April 14, 1998 Sent via fax

To: Deborah Vogt, Department of Revenue
Jeff Bush, Department of Commerce end Economic Development 
Representative Norm Rokeberg 
Senator Bert Sharp

From: Joe Kyle
Executive Director, A H ka Steamship Association

Subj: Department of State Letter re HB - 472 k  SB - 345

Attached, please And a letter from the Department of State relative to the proposed 
corporate tax on foreign, international air and sea carriers of commerce.

We hope this letter helps place HB - 472 and SB - 345 in context with national policy 
goals.

Again, we urge that the legislature an-i the administration act swiftly to prevent the 
imposition o f this new, corporate tax.

C apta in  John C ax, P m u U n t * eiitnw * • D an B ta c h n o rt, S ecretary

. 1 / 2
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United States Department of State 
Washington, D.C. 20520 

A p r i l  13 , 1938

H o n o ra b le  Tony Xnow lea  
G o v e rn o r, S ta te  o f  A la s k a  
T h ir d  F lo o r ,  S ta te  C a p ito l  
P .O . Box 11001  
Jun eau , A la s k a  9 98 !,1 -00 01

D ear G overnor Know Leai

A c t io n  by th e  A la s k a  S ta te  L e g is la t u r e  to  p re v e n t  th e  
Im p o s it io n  o f  incom e ta x e s  on fo r e ig n  t r a n s p o r ta t io n  com panies  
has r e c e n t ly  coma to  o u r a t t a n t io n .  T h is  move i a  c o n s is te n t  w ith  
U n ite d  S ta te s  p o l ic y .  Wa and o u r  in t e r n a t io n a l  t r a d in g  p a r tn e r s  
a g re e  t h a t  such uaxes a re  n o t i n  o u r m u tu a l i n t e r e s t s .  By 
p r e v e n t in g  th e  im p o s it io n  o f  th e s e  ta x e s ,  A la s k a  w i l l  j o i n  o th e r  
s t a t e s ,  m ost r e c e n t ly ,  New Y o rk , New J e rs e y , and C a l i f o r n ia ,  in  
re c o g n iz in g  t h a t  th e y  w ork a g a in s t  econom ic g ro w th . C u r r e n t ly ,  
no S ta te s  a p p ly  such ta x e s .

T h is  i s  an a c t iv e  a re a  o f  f o r e ig n  p o l ic y .  Tha U .S . 
D ep artm en t o f  S ta te  i s  c u r r a n t ly  engaged in  m a r it im e  and a v ia t io n  
incom e ta x  exem p tio n  t r e a t y  n e g o t ia t io n s  w ith  s e v e r a l  o o u n t r ia a .  
A t  p r e s e n t ,  th e  U . S .  Governm ent exem pts from  f e d e r a l  incoma ta x ,  
on a r e c ip r o c a l  b a s is ,  m a r it im e  com panies and a i r l i n e s  fro m  o v e r  
n in e t y  c o u n tr ie s  t h a t  a c c o rd  s im i la r  treatr«>i*T. to  o u r  
t r a n s p o r t a t io n  com panies.

The U. S .  D ep artm en t o f  S ta te  and o th e r  governm ent a g e n c ie s  
w i l l  g la d ly  p ro v id e  in fo r m a t io n  and e th e r  a s s is ta n c e  to  you , yo u r  
t a x  a u t h o r i t i e s  and s t a t e  l e g is la t o r s  who may w ish  t o  have more 
d e t a i l s  on t h i s  im p o r ta n t  in t e r n a t io n a l  t r a d e  is s u e .

D ep u ty  A s s is ta n t  S e c re ta ry  
f o r  T r a n s p o r ta t io n  A f f a i r s



.■  ■
A n ch o rag e  E co n o m ic  H e v e lo p m e n t C o rp o ra tio n  

T h e  C e n t e r  o f  O p p o r t u n i t y

Senator Robin L. Taylor 
State Capitol (MS 3100)
Juneau, AK 99801-1182

April 9, 1998

Dear Senator Taylor:

The Anchorage Economic Development Corporation supports HB 472, An Act Relating 
to Apportionment o f Business Income. This bill will overturn the recent decision o f the State 
Supreme Court to allow the state to tax income from ships and aircraft owned by foreign 
corporations doing business in Alaska. The Alaska Corporation Net Income Tax would be 
applied to past, present and future net operating income. The State o f Alaska depends on tourism 
and trade as its principal economic engines. Trade includes the export o f oil and gas as well as 
seafood, timber and air cargo. The AEDC believes the implementation o f  business income taxes 
on foreign carriers selectively will have a significant deleterious effect on trade for the State o f 
Alaska far in excess o f any direct revenue obtained by the measure.

1. The State o f Alaska would be the only state in the nation to impose such a tax.
This would send a negative signal to some o f Alaska’s most important trading 
partners, such as Japan. The 1972 income tax treaty between Japan and the United 
States would be compromised. If any American state imposes such a tax, Japan 
would reciprocate against all American carriers. This principle has already been 
tested in New Jersey and New York several years ago.

2. Imposing this tax would negate the recently secured U. S. Department o f 
Transportation ruling for Alaskan international airports to allow expanded cargo 
transfer among international and domestic carriers with traffic rights in Alaska.
The recently concluded bilateral aviation agreement would be compromised by this 
action. The promotion o f the air cargo industry and related logistics and value 
added manufacturing would suffer a severe set back at a crucial time. The market 
for international cargo trade is extremely competitive, with narrow margins 
determining the distinctions among competing locations. The imposition, o f a 
selective tax on international carriers would have a negative effect on some o f 
Alaska’s strongest contributors to cargo trade.

3. The imposition o f this tax will discourage high value job development in Alaska. 
For each 550 million generated in taxes, approximately 1,000 existing jobs would 
be lost. Such a tax discourages investment in Alaskan projects and operations 
because it raises the cost o f transportation to foreign destinations. Alaska depends 
on foreign markets for the economic value o f its export products. The Alaska 
market is not large enough to sustain the economy here alone, and the American 
domestic market is not the only destination o f Alaskan goods.

550 West Seventh Avenue, Suite 1400 ■ Anchorage, Alaska 99501 ■ phone 907-?58-3700 ■ fax 907-258-6648 ■ e-mallaedc0alaska.net



4. The imposition o f this tax retroactively to 1992 connotes a punitive approach to 
international carriers. This sends the wrong message to foreign corporations and 
poses troubling questions for all business investors regarding the prospective 
taxation policies o f Alaska toward business.

The growth and diversification o f the Alaska economy is essential for the long term 
viability of the state. A prosperous future will only occur in an environment where 
taxation and revenue policies are fair and evenly distributed on a sound policy basis. The 
imposition o f a tax on foreign carriers unfairly affects Alaska’s most important trading 
partners. This measure will have a negative effect on Alaska’s competitive standing in 
world trade. This selective foreign carrier tax must not be implemented unilaterally by 
Alaska.. The AEDC urges your favorable action on HB 472 to remove this impending 
disaster.

Please feel free to contact me at (907) 258-3700 with any questions or concerns you may
have.

Sincerely,

PaL:cia M. DeMarco, Ph.D. 
President

cc: Governor Knowles

*
\ V

■



In te r n a t io n a l A ir  T ra n s p o rt A s s o c ia t io n
IA T A  C e n tr e ,  R o u te  d e  l’A 6 ro p o rt 33 
P. O . Box 4 1 6
C H -1 2 1 5  G e n e v a  15 A irp o r t  
S w itze rla n d

Facsimile No: +1 (907) 465-2070 Senator Bert Sharp
(2 Pages) Co-Chair, Senate Finance Committee

Alaska State Senate 
State Capitol, Room 5 1 6  
Juneau, Alaska 9 9 8 0 1 -1 1 8 2  
United States of America

6 April 1998 
Ref: 0 4 5 /9 8

Re: Senate Bill No. 345

Dear Senator Sharp,

On behalf of the International Air Transport Association (IATA), the trade association 
comprised of 2 5 6  member airlines from over 150 countries, I wish to express the strongest 
support for Senate Bill No. 34 5 . SB 345  would ensure that the income of non-U.S. airlines 
serving Alaska would be exempt from the state’s income tax in accordance with U.S. 
Intern. 1 Revenue Code Section 88 3 .

IATA is deeply concerned with the potentially far-reaching ramifications o f the recent 
Alaska Supreme Court decision in Alaska v. OSG Bulk Ships, Inc. Indeed, it is our 
understanding that on the basis of this decision, the Department of Revei tie plans to levy 
Alaska corporate income tax on the income derived by non-U.S. airlines from the operation 
of their aircraft in international traffic.

It is widely known that U.S. IRC Section 883  exempts the income of non-U.S. airlines at the 
federal level on the basis of reciprocity. These reciprocal exemptions are generally 
embodied in numerous U.S. treaties for the avoidance of double taxation. IATA firmly 
believes that U.S. IRC Section 88 3  is intended, inter alia, to eliminate the risk o f multiple 
taxation of the income derived by the aircraft of both U.S. and non-U.S. airlines in 
international traffic.

If the State of Alaska chooses not to adhere to the reciprocal tax exemption provisions of 
U.S. IRC Section 8 8 3 , non-U.S. airlines will be exposed to double (and even multiple) 
taxation, as they are already subject to national (and often local) income taxes in their 
respective countries o f domicile. Furthermore, one immediate consequence of this tax

IA T A

Direct Dial: +41(22) 799 27 08 • Direct Fax: +41(22) 799 26 78 • TTY: GVAGBXB • E-mail: kellyt@iata.org 

T elephone: +41(22) 799 25 25 •  Fax: +41(22) 798 35 53 • TTY: GVAKEXB •  Telex: 415586

mailto:kellyt@iata.org


treatment of non-U.S. airlines will be the exposure of U.S. airlines to the reciprocal 
imposition of similar taxes if hie many foreign jurisdictions which they serve. Ultimately, 
the intricate worldwide new , rk of reciprocal tax regimes will be seriously jeopardized.

IATA also believes tb . any imposition of an income tax on the international operations of 
the non-U.S. airlines serving Alaska would ignore the taxes and charges already paid by 
them for their local operations as well as the significant direct and indirect contributions they 
make to the economy of the state. We believe that SB 345 sends a strong signal to the 
international airline community that the State of Alaska encourages their business on the 
basis of long-establishea international tax practice.

Based upon the foregoing, IATA strongly urges you to take all necessary steps to ensure the 
passage of Senate Bill No. 345.

Director
Industry Monetary Affairs



AFOGNAK NATIVE CORPORATION
TIM BER M ARKETING  OFFICE 

104 CENTER ST., SUITE 201B 
KODIAK, A K  99615 

907-486-5808 
FAX 907-486-4262

April 6, 1998

The Honorable Bert Sharp 
Alaska State Senate 
State Capitol
Juneau, Alaska 99801-1182

RE: SB 345

Dear Senator Sharp:

We are extremely displeased that the Alaska Department o f Revenue is poised, as a result 
o f a recent decision by the Alaska Supreme Court, to implement a new corporation 
business tax on foreign, international air and sea carriers operating in the State o f Alaska.

Our company depends on international shipping to move our products overseas to 
international markets. The tax will ultimately be passed directly back to us through the 
carriers we use. Aside from the new tax being passed on to businesses operating in 
Alaska, it will invite retaliatory taxes on domestic water bome carriers serving the Pacific 
Rim. Most significantly the tax is impractical to enforce because o f  the access it requires 
to the accounting records o f foreign ship owners, and is in contravention o f international 
trade practices.

Alaska would be the only state in the Union imposing such a tax if  it decides to move 
forward. Other states have rejected this form o f  taxation.

Therefore, we strongly urge that you move forward with SB-345 so that the Department 
of Revenue will be preempted form imposing this onerous, new tax.

Sincerely,

£■  (h u m iU x L

James E. Carmichael 
Marketing Manager
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S en a to r L oren  L em an, C h a irm an  
S ena te  L abor a n d  C om m erce C om m ittee  
A lask a S tate L eg isla tu re  
S tate C ap ito l, (MS 3100)
Ju n e a u , AK 99801-1182

D ear S en a to r Lem an:

RE: S u p p o r t  f o r  SB  345

A s yo u  are aw are , the A laska D ep artm en t of R evenue is po ised  to 
im p le m en t a n e w  tax regim e on fo reign  a ir an d  sea ca rrie rs  as a resu lt of a 
recen t A laska S u p rem e C o u rt decision  in the OSG Bulk Ships Inc. case.

T he R esource D ev e lo p m en t C ouncil (RDC) is v e ry  concerned  ab ou t new  
taxes w h ich  co u ld  im pac t cu rren t an d  fu tu re  decisions to do  business in 
A lask a.

F oreign  air a n d  w a te r  bo rn e  carriers m ove A lask an  p ro d u c ts  to 
in te rn a tio n a l m ark e ts . Local businesses a n d  co n su m ers  also d ep en d  on 
these sam e ca rrie rs  to b ring  ou r su p p lies  to A laska. This new  tax regim e 
o n  tra n sp o rta tio n  cou ld  s to p  som e carrie rs  from  d o in g  business in A laska 
a n d  m ay  d isco u rag e  o thers  from  in vesting  here  in  the fu tu re .

Even if co m p an ie s  cu rren tly  do in g  bu sin ess  in  A laska do  no t leave, the 
ad d itio n a l costs associated  w ith  the tax reg im e w ill likely  be passed  along  
to A laska in d u s try  an d  consum ers. The n e t effect be ing  an  ad d itio n a l tax 
o n  A lask ans, n o t o ff-shore  com panies.

A ny  w ay  y o u  look a t it, the new  tax reg im e has an  en o rm o u s d irect and  
in d ire c t im p ac t on  A laska businesses, co n su m ers  an d  fu tu re  econom ic 
g ro w th  in in te rn a tio n a l m arke ts .

It is o u r  u n d e rs ta n d in g  A laska w o u ld  be the o n ly  sta te  in the U nion w ith  
su ch  a tax. C alifo rn ia , N ew  York and  N ew  Jersey  have recently  w ith d raw n  
p ro p o sa ls  to tax foreign carriers because of the p o ten tia l im pact on 
b u sin ess  an d  th e ir econom y.

mailto:rdc@aonline.com


RDC is very  concerned  ab o u t an y  new  taxes on  fo reign  carriers an d  w e su p p o r t SB 345 
w hich  looks to reso lve  th is issue . T h ank  y o u  for y o u r in itia tive in in tro d u c in g  th is 
leg isla tion .

S incerely ,

RESOURCE D EVELO PM EN T C O U N C IL 
for A laska, Inc.

w n .1'iCen F reem an  
Executive D irecto r

cc. S enate P re s id en t M ike M iller
S enate  F inance C o -C h air Bert S harp  
Senate F inance C o-C hair D rue Pearce



m T O N Y  K N O W L E S ,  G O V E R N O R

D E P A R T M E N T  O F  R E V E N U E P.O. BOX 110400

OFFICE OF THE C O M M I S S I O N /
JUNEAU, ALASKA 99811-0400 
TELEPHONE: (907) 465-2300 
FACSIMILE: (907)465-2389

April 7,1998

The Honorable Dave Donley 
Alaska State Legislature 
Capitol, Room 508 
Juneau, Alaska 99801

Dear Senator Donley,

You asked this m orning about the application of the retroactivity provision of SB 
345. Specifically, you asked if we could tell you how much money was at stake in cases 
where the Section 883 exemption was an issue, and whether, if the legislature enacts the 
retroactive provision, the Department of Revenue w ouid be required to open closed 
cases and  refund taxes.

Turning to the second question first, both the Departm ent of Law and ti ls 
departm ent agree that the retroactive repeal of the tax on foreign carriers would have 
no effect on closed cases. The cases in which Section 883 taxes have been paid were 
closed by settlem ent and closing agreement. They would not be reopened.

One taxpayer, Amerada Hess, has appealed its final Department of Revenue 
hearing decision to the superior court. The taxpayer has paid the disputed taxes. The 
taxes it requests refunds on include an assessment of Section 883 taxes of approximately 
$1.3 million, exclusive of interest. The tax years at issue in that litigation are 1982 
through 1986. The retroactive application of SB 345 will not affect that case because the 
tax years a t issue predate 1993.

As I testified this morning, we cannot calculate the am ount of taxes that have 
been paid on Section 883 income because cases involving collections have always been 
settled, and settlem ents necessarily include any num ber of issues. But, as set out above, 
these collections w ould not be disturbed by retroactive application.

I hope this answers your questions.
— *

Deborah Vogt 
Deputy Commissioner

98 -022




