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SPONSOR STATEMENT -HOUSE JOINT RESOLUTION 18

This resolution proposes an amendment to Article IX, Section 7 of the state
constitution. The current article allows for the dedication of funds for a specific
purpose as long as it existed by April 24, 1956. This resolution would allow a
changing of a rate of a tax or license of which the proceeds are dedicated to a special
purpose. This proposed amendment v/ould be placed before the voters at the next

general election, if approved by the Legislature.

I introduced this resolution because of the differing opinions represented by the
attorney general's office and Legal Services in regards to the dedication of a tax
increment to a specified purpose. In order to avoid litigation, especially if the
proceeds of the tobacco tax are to be placed into the school fund or if the legislature
changes any other tax rate or license fee, into which proceeds are to be placed into a
dedicated fund, this resolution is a means to resolve that potential problem.
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AMENDMENT

OFFERED IN THE HOUSE
TO: HIJR 18

Page 1, line 1

Delete "an amendment

Insert ""amendments"”

Page 1, following line 12:
Insert a new bill section to read:

"™ Sec. 2. Article XV, Constitution of the State of Alaska, is amended by adding a new

section to read:
Section 29. Effective Date and Retroactive Effect of Amendment to

Section 7 of Article IX. The 1998 amendment permitting changes in the rate of a
tax or license that is dedicated to a special purpose (art. IX, sec. 7) shall take effect
the day after certification of the election returns by the lieutenant governor and is

retroactive to October 1, 1997."

Renumber the following bill section accordingly.

Page 1, line 13:
Delete "amendment”

Insert "amendments"
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OIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
130 Seward Street. Suite 409

PAX (907) 465-2029 t
viail Stop 3101 - Juneau. Alaska 99801-2105

MEMORANDUM April 26. 1996
SUBJECT: Draft CSHB 431 ( )(Work Order No. 9-LSI518NF)
TO: Representative Jeannette James. Chair

House State Affairs Committee

FROM: Jack Chenoweth
Legislative Counsel

This is drafted in the alternative.

Until a few weeks ago, based on a very old Opinion of Lhe Attorney General, | would have
advised as a matter of course that this proposal to dedicate the tax increment constituted a
violation ofthe dedicated fund prohibition ofarticle IX. section 7. Now, as a result of further
research explained in Legislative Counsel Mike Ford's April 3 memorandum, | believe that

conclusion is not so certain.

The drafting of the amendment reflects the possibility that the dedication might not be found
unconstitutional for the reason giver, in that memo.

To repeat advice already provided to you:

Under AS 43.50.140, the proceeds derived from the original tobacco tax are required to be
paid into the school fund. This fund avoids the constitutional prohibition against dedicated
funds contained in Article IX. sec. 7. of the Alaska Constitution because the fund existed at
the time the Alaska Constitution was ratified by the voters. Specifically, the Alaska
Constitution provides that the dedicated funds prohibition does not "prohibit the continuance
of any dedication for special purposes existing upon the date of ratification of this section
by the people of Alaska." The two main motivations for the ban on dedicated funds are to
maintain the potential of flexibility in budgeting and to ensure that the legislature does not
abdicate its responsibility in making budget decisions. Fairbanks v. Convention & Visitors

Bureau. 818 P.2d 1153. at 1158 (Alaska 1991).

A question was raised as to whether the Alaska Constitution allows the legislature to change
the amount of the tax, without affecting the status of the school fund as an exception to the
dedicated fund rule. In 1959. the Attorney General issued opinion No. 7, that concluded that
the "legislature has no power to raise or lower the dedication by increasing or decreasing the



Representative Jeannette James
April 26. 19%
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tax or license fee or the rate thereof which is set aside.” 1959 Opinion No. 7, at page 5. This
conclusion is. however, contradicted by the minutes of the constitutional convention. In
discussing the language in Article IX. sec. 7, at the constitutional convention, the question
arose as to the effect of this section regarding a change to the rate of taxation in a dedicated
fund. The committee with the responsibility for writing Article IX was the committee on
Finance and Taxation. The spokesman for that committee was Barrie M. While. The
following discussion with Delegate White and other delegates illustrates the intent of the

framers of the Alaska Constitution:

R. RIVERS: May | make a correction? When | was illustrating the gas tax
about the going up to six, no that would be wrong, because absolutely
allowing allocations as exist at the time this constitution is ratified would fix
the ceiling, | am sure, as to how high they could go. I'll call this the closing,
if you wish, Mr. McCutcheon. But certainly they could go through. Now,
when Mr. Taylor read my proposed amendment, he said "allocations allowed
at the time this goes into effect” and he may have inadvertently omitted
"continuance of'. All I'm objecting to is this "continuance of'. I'm in accord
with their idea of not letting any more allocations come along, but when you
say "continuance o f allocations | immediately think of the rate of allocations
as well as the subject matter. Now if they are only going to allow allocations
on particular subjects that are now covered by allocations then | have no
quarrel with them whatsoever but | am sure that’s not the intent of the
Committee. The Committee intends to allow such rates of allocations as will
exist when this constitution is ratified but no one may go beyond those rates
in the future and if they ever drop down, this continuance business does not

allow them to re-enact.
PRESIDENT EGAN: Mr. McCutcheon.

MCCUTCHEON: Mr. President, ifas Mr. Rivers deduces, the terminology
of this sentence means that the rates are frozen. The principle behind this
sentence is not that the rates are frozen, it is the principle of allocating
earmarked funds. It is not a matter of percentage wise, it is a theory' of
earmarked funds and | can't see his argument in this by striking out
"continuance"”. He proposes that this is going to cure the proposition of a
freeze. He thinks P :ea freeze. It is not a freeze in any respect of the word
as far as | can see; .t is a matter of a theory of earmarked funds and doesn't
have anything to do with dollar and cents or percentages.

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: Mr. President, | would like to ask the Committee what their
intent was on that. | would like to hear what they say.
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PRESIDENT EGAN: Do you wish to answer that. Mr. White?
[

WHITE: 1 think 1can answer for all the Committee on that. Mr. Rivers. It
is not the intent of the Committee that this be interpreted to mean a freeze in
any way. shape, or forni. The Committee feels that the objections raised by
Mr. Rivers are covered by the existing language. The reason the Committee
resists the deletion of the words "continuance o f is that it would then mean
that the legislature could discontinue a presently earmarked fund next year
and then 50 years from now bring it back into being. We do not intend that

that be the case.

V. RIVERS: Ifyou are not freezing an amount, could they raise an existing
allocation under this? On the gasoline tax could they raise that to six per cent

according to your thinking on this?

WHITE: Certainly they could.

V. RIVERS. Ifthey lowered it down to three could they then re-enact two

more after that?

WHITE: The Committee intends that this not have anv reference to rates at
all. The Committee intends that this apply to the allocation of particular
taxes to a particular propose and no more than that.

V. RIVERS: | just wanted this in the record. Now if they wipe it out
altogether, discontinue it, it's gone forever, is that right?

WHITE: That is right.

V. RIVERS: But if you discontinue halfof it. you can raise it back up?

WHITE: That would mean that.

(Emphasis added). This discussion indicates a clear intent on the part of the delegates to
allow a change to the rate of taxation without affecting the status of a dedication of the
proceeds of the tax. While the intent of the constitutional framers has weight, the final
decision on interpretation of the Alaska Constitutional rests with the Alaska Supreme Court.
It is possible that the court would disagree with the intent expressed in the constitutional
minutes and find that any change to the rate of tobacco taxation destroys the status of the
school fund as an exception the dedicated fund rule. Nonetheless, comments by delegates

to the constitutional convention do have some bearing on the decision making process of the

Alaska Supreme Court. In Start v. Hapglund. 374 P.2d 316. 319 (Alaska 1962). the court

stated that
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opinions of individual* members of the constitutional convention are not
considered to be a safe guide in ascertaining the purpose of a majority of the
convention when adopting a particular provision. But reports of committees

and statements of chairmen of such committees stand on more solid footing
. i," nft|~ pnnclinu bodv.

(Emphasis added) Therefore, the comments of Mr. White, as chairman of the committee
finance and taxation, may be persuasive to the court.

Please contact me if you have further questions.
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MEMORANDUM April 3,1996
SUBJECT: Tobacco Tax - (Work Order No, 9-LS1832)
TO: Representative Jeannette James

FROM: Michael F. Ford

Legislative Counsel

You have asked for an explanation of the effects of an increase of the tobacco tax
(AS 43.50.090) on the dedicated fund provision contained in AS 43.50.140. As explained
in this memo, it appears that the legislature may be able to increase the tax without affecting

the dedicated status ofthe state school fund.

Under AS 43.50.140, the proceeds derived from the tobacco tax are required to be paid into
the school fund. This ftind avoids the constitutional prohibition against dedicated funds
contained in Article IX, sec. 7, of the Alaska Constitution because the fund existed at the
time the Alaska Constitution was ratified by the voters. Specifically, the Alaska Constitution
provides that the dedicated funds prohibition does not "prohibit the continuance of any
dedication for special purposes existing upon the dale of ratification of this section by the
people of Alaska." The two main motivations for the ban on dedicated funds arc to maintain
the potential of flexibility in budgeting and to ensure that the legislature does not abdicate
its responsibility in making budget decisions. Fairbanks v. Convention & Visitor Bur.. 818

P.2d 1153, at 1158 (Alaska 1991).

The precise question you have raised is whether the Alaska Constitution allows the
legislature to change the amount of the tax, without affecting the status of the school fund
as an exception to the dedicated fund rule. In 1959, the Attorney General issued opinion No.
7, that concluded that the "legislature has no power to raise or lower the dedication by
increasing or decreasing the tax or license fee or the rate thereofwhich is set aside.” 1959
Opinion No. 7, atpage 5. This conclusion is, however, contradicted by the minutes ofthe
constitutional convention. In discussing the language in Article IX, sec. 7, at the
constitutional convention, the question arose as to the effect of this section regarding a
change to the rate oftaxation in a dedicated fund. The committee with the responsibility for
writing Article IX was the committee on Finance and Taxation. The spokesman for that
committee was Mr. Barrie M. White. The following discussion with Mr. White and other
delegates illustrates the intent of the framers of the Alaska Constitution:
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R. RIVERS: May | make a correction? When | was illustrating the gas tax
about the going up to six, no that would be wrong, because absolutely
allowing allocations as exist at the time this constitution is ratified would fix
the ceiling, | am sure, as to how high they could go. Til call this the closing,
if you wish, Mr. McCutcheon. But certainly they could go through. Now,
when Mr. Taylor read my proposed amendment, he said "allocations allowed
at the time this goes into effect” and he may have inadvertently omitted
"continuance o f. All Tm objecting to is this “"continuance of'. Fm in accord
with their idea of not letting any more allocations come along, but when you
say "continuance of' allocations | immediately think ofthe rate ofallocations
as well as the subject matter. Now ifthey are only going to allow allocations
on particular subjects that arc now covered by allocations then | have no
quarrel with them whatsoever but | am sure that's not the intent of the
Committee. The Committee intends to allow such rates of allocations as will
exist when this constitution is ratified but no one may go beyond those rates
in the future and ifthey ever drop down, this continuance business docs not

allow them to re-enact
PRESIDENT EGAN: Mr. McCutcheon.

MCCUTCHEON: Mr. President, ifas Mr. Rivers deduces, the terminology
of this sentence means that the rates are frozen. The principle behind this
sentence is not that the rates are frozen, it is the principle of allocating
earmarked funds. It is not a matter of percentage wise, it is a theory of
earmarked funds and | can’t see his argument in this by striking out
"continuance"”. He proposes that this is going to cure the proposition ofa
freeze. He thinks itis a freeze. Itis not a freeze in any respect of the word
as foras | can see; it is a matter of a theory of earmarked funds and doesn't

have anything to do with dollar and cents or percentages.

PRESIDENT EGAN: Mr. Victor Rivers.

V, RIVERS: Mr. President, | would like to ask the Committee what their
intent was on that | would like to hear what they say.

PRESIDENT EGAN: Do you wish to answer that, Mr. White?

WHITE: | think I can answer for all the Committee on that, Mr. Rivers. It
is not the intent of the Committee that this be interpreted to mean a freeze in
any way, shape, or form. The Committee feels that the objections raised by
Mr. Rivers are covered by the existing language. The reason the Committee
resists the deletion ofthe words "continuance of' is that it would then mean
that the legislature could discontinue a presently earmarked fund next year



Representative Jeannette James
April 3, 1996

Page 3
'))‘
and then 50 years from now bring it back into being. We do not intend that

that be the case.

V. RIVERS: Ifyou arc not freezing an amount, could they raise an existing
allocation under this? On the gasoline tax could they raise that to six per cent

according to your thinking on this?

WHITE: Certainly they could.

V. RIVERS. Ifthey lowered it down to three could they then re-enact two
more after that?

WHITE: The Committee intends that this not have any reference to rates at
all. The Committee intends that this apply to the allocation of particular
taxes to a particular propose and no more than that

V. RIVERS: 1 just wanted this in the record. Now if they wipe it out
altogether, discontinue it, it's gone forever, is that right?

WHITE: Thatisright

V. RIVERS: Butifyou discontinue halfof it, you can raise it back up?

WHITE: That would mean that

We believe that this discussion indicates a clear intent to allow a change to the rate of
taxation, without affecting the status of a dedication of the proceeds of the tax. To this
extent, we disagree with the 1959 opinion No. 7 issued by the Attorney General, that the
framers ofthe constitution intended that a change to the rate oftaxation would destroy the

dedicated status of the fund.

It is important to note that while the intent of the constitutional framers has weight, the final
decision on interpretation of the Alaska Constitutional rests with the Alaska Supreme Court.
It is possible that the court would disagree with the intent expressed in the constitutional
minutes and find that any change to the rate of tobacco taxation destroys the status ofthe
school fund as an exception the dedicated fund rule. Nonetheless, comments by delegates
to the constitutional convention do have some bearing on the decision making process ofthe
Alaska Supreme Court In Starr v. Haggund. 374 P.2d 316,319 (Alaska 1962), the court
stated that “opinions of individual members of the constitutional convention are not
considered to be a safe guide in ascertaining the purpose of a majority of the convention
when adopting a particular provision. But reports o f committees and statements of chairmen
of such committees stand on more solid footing and may bejesortedjoJn determining the
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intent of the enacting body.l (Emphasis added) Therefore, the comments of Mr. White, as
chairman of the committee on finance and taxation, may be persuasive to the court

You have also asked ifthe rate of taxation is changed, does the additional revenue go into
the school fund or the general fund? We believe that any increase in the tax imposed under
AS 43.50.090 will not, by itself, affect the disposition of the proceeds of the tax. The
increased revenues will still flow into the school fund as required under AS 43.50.140. It is
also important to note that to maintain the status ofthe school fund as an exceptionto the
dedicated fund rule, that disposition of the proceeds of the tobacco tax cannot be changed.
To change the disposition of the proceeds of the tax as required under AS 43.50.140 would
destroy die dedicated fund exemption granted to the school fund under Article 1X, sec. 7, of

the Alaska Constitution.

Please contact me if you have further questions.

MFF:klb
96-252.kIb



as to
Sharing of Taxes with Local
Units of Government by Opin—
ion No. 31* December 2, i960.

The Honorable Hugh J . Wade
Acting Governor of Alaska
State C pitol

Juneau, Alaska

Re: The Prohibition Against Dedicated Funds Contained
in Article EC, Section 7 of the Constitution of
the State of Alaska.

Dear Governor Wade:

I havo for consideration your request of Fotrurry 27, 1959,
for an Gpinion on 87, Article EC of the Cor.stitv.t; a, You
have specifically requested whether an increase 1in Z-ﬁ.tax on
gasoline used in the aviation industry in Alaska could con—
stitutionally be diverted to the Aviation Fund or whether the
excess must go into the general fund.

«Section 7 reads as foll ovjs:

"DEDICATED FUNDS. The proceeds of any state
tax or license shall not be dedicated to any
special purpose, except when required by the
federal government for state participation in
federal programs. This provision shall not
prohibit"” the continuance of any dedication for
special purposes existing upon the date of
ratification of this constitution by the
people of Alaska."

Inasmuch as this problem is related to a wide variety of Com—
dex revenue dedications which are now lav/ or proposed law and
Jiftce the problem is basic to state financing, the scope of
opinion Is broadened beyond the question at hand to a
"ral review of 7 of the Constitution.

This section has been diligently researched by recourse
the minutes of the Constitutional Convention of 1955-1955.



Hon, Hugh J. hade March 11, 1959

Acting Qovernor of Alaska £~ Hon
Ac--

The typed transcripts have been uoed wherever available. How —
ever, 87 was Introduced on the floor of the Convention on the
morning of January 17* 1956, and no transcriptB are available, 0
Por that morning session, the taoe recordings of the debates [kﬂ
of the delegates were listened to. References to the tapes ao

as to provide both pertinent quotations and their context would)

be impossible without extending this opinion to unmanageable

length. However, references will be made to the tapes by giving co.

the foot of tape at which the pertinent discussion transpires Po.

and then summarizing the occurrences, leaving the context to o

be verified from the original by interested persons. be

To grasp the problem examination of the reasons behind ci

87 and the evils to be avoided, thereby, will be necessary. cr

ac

Prior to the Convention, the Public Administration Service tW-

was employed by the Alaska Statehood Committee to prepare .
Constitutional Studies for the convention delegates. See Vol.;;

of the Constitutional Studies, Sec. IX, pp 27-30. Among the
reasons such a prohibition as is found in 87 was recommended

are the following: 90

1. Flexibility of budgeting.
2. Financial control.
3. Lack of relationship between the tax and purpose.

Percentages of dedicated fur.d3 as compared to total revenue
were cited for various states.

Listening to the tape recordings of the morning session del.

of January 17, 1956, Impels the conclusion that the delegates
were desirous of eliminating dedications so that the Legislat”j
would have the greatest flexibility in allocating tax revenue!
on a basi3 of need. It was stated that, as a matter of com-
promise, a grandfather clause had been included in 87 to per’j
all dedications existing on the date of ratification of the
Constitution (April 24, 1956) to continue. An amendment to
this clau3e, offering a change from the date of ratification

to the effective date of the Constitution was defeated. (See
the transcripts pp 57 et seq. on January 23, 1956.)

Other than the grandfather clause which permits existing
dedications, there is a further exception to the prohibition.
Any dedications "fTequired" for participation in Federal pro-—
grams are permitted. Federal conservation statutes presently,
require certain license fees to be diverted to special purpn3 1
in order for states to receive matching funds. (Eor instancy
see 16 USCA 669 and lu U3CA 777.) Only those dedications



>n. Hugh J. Wade March 11, 1959
jting Governor of Alaska cq_

€ arequi-"-:" will be permitted.
r funds af»or April 26, 191-6,
jr participation in Federal
le general fund,

Any attempted dedication
which is not absolutely required

programs must be covered into
any statute not withstanding.

"ike prohibition against dedications should be read

in
injunction with 87 of Article XI of the Constitution which
jal3 with restrictions on the initiative and referendum. There-
ait is stated that the initiative and referendum shall not
r Mote
tioi
L Wn C.lijj JUUWMW UUA wi J.AbvIIUt.t KIO*. gvsuiilly con-
eadiction

is resolved by reference to the typed transcripts

;pare 31 of January 24, 1936. There it was explained to be

fe intent that "revenues®™ ”is a broader term than "tax or

censc” and ...er.s all proceeds coming to the State. Consequently,

is proper for a legislature to dedicate any revenues that
mproceeds of neither taxes or licenses.

The grandfather clause is stated as an exception to the
deral proni“jition in the following language:
“ , Tnis provision shall not prohibit
the continuation of any dedication for

special purposes existing upon the date
of ratification.

The question you pose is Whether or not the rate of the
Election car. be raised. In other words, if a tax proceed or
Portico, thereof is dedicated to a special purpose, may the

of tax be or the proportion cf tie proceeds be raised,
erchby increasing the amount of dedicated funds.

It is my opinion that no action by the Legislature
Nissible wr.ich would (1) tend tc increase or decrease the
centage of tne total tax and license proceeds which are

"outed, or (2) which would.tend to increase or decrease the
Ur.t of proceeds waich are dedicated.

is

The exception permits only the ""continuation®" of dedica-
"existing on the date of ratification. To raise the
Uon gas tax from 5 to 7 cents and dedicate the whole
would constitute another and further dedication of tax

esde. T.ic Ol.l] prior existing dedication is one for 5 cents *
bot one for 7 cents. To oermit existing dedications to

**2

eatcd,

entag



Hon. Hugh J. Wade March 11, 1959
Acting Governor of Alaska -4-

The foregoing opinion is born out by the taped recordings
of the Convention proceedings. (Refer to tapes 2, 3 and 4

of January 17, 195c.)

At foot 540, tape 3> Delegate Johnson proposed to amend
the present & 7 by striking the words, "prohibit the continuance
ofl and inserting in their place the words “apply to."1

At foot 600, tape 3, Delegate Ralph Rivers spoke in
favor of the amendment because he felt it would permit repeal
and re-enactment of existing dedications. Delegates Johnson
and i"Jolan at foot 64c, tape 3, indicated their understanding
of the amendment was that the Legislature would be powerless

to repeal an existing dedication. (Note: Delegates Johnson
and Rivers were for the amendment, but disagree as to its
meaning. However, both they and Delegate Nolan indicate that

the section without the amendment could not be repealed and
re-enacted at a later date.)

At foot 313, et seq., tape Delegate Victor Rivers say3
Delegate Johnson®s amendment should be supported because it
v;ould permit existing dedications to be raised, lowered, replaced
or eliminated by the Legislature, He stated that the amend—
ment would therefore give greater flexibility then the present

wording.

At foot 125, tape 4, Delegare Norland stated that he spoke
for the Committee on Finance and Taxation, and that it was
their intent that present dedications be allowed until repealed;
but chat once it was repealed, it could not be later re-enacted.

At foot 215, this arr.encm.ent was defeated 40 to
13.

At foot 330, tape 4, Delegate Ralph Rivers offered an
amendment to 5 7 whichwould delete the words "the continuance

of.1%

Delegate Ralph Rivers at foot 345, says the present wording
freece3 the exact rates of the dedications allowed upon the
date of ratification of the Constitution. He advocated his
amendment so a3 to give more flexibility. He stated that his
amendment would not allow the rate to be raised but would alio*
it to be lowered or temporarily discontinued.

At foot 395, tape 4, Do-legate Coghill supported the amend—
ment to O 7 because if adopted, it would permit the dedication
to be temporarily done away with or suspended downward; there—
by allowing the Legislature more flexibility for growth or
decline in financial problems.



Hon. Hugh J. Wade March 11, 1959
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At foot 420, tape 4. Delegate Gray challenged the amend-—
ment on the grounds that it was, in substance, the same amend—
ment as the earlier one offered by Delegate Johnson at foot 540

of tape 3.

Delegate Ralph Rivers answered Delegate Gray by saying
that the p"rpose of Delegate Johnson"s amendment v/as to permit
doubling tue dedications or the rate involved, and the purpose
of nis own amendment v/as to permit lowering of rates while
still prohibiting the rates from being raised by the Legislature.
Delegate Ralph Rivers®™ amendment v/as also defeated, leaving
8 7 substantially as it appears in the Constitution after re—
drafting by the Committee on style and draftins.

Consequently, the intent of the drafters of the Constitu—
tion of tnc State of Alaska, was to permit the continuance of
existing dedications at the then existing rates until the
Legislature saw fit to exercise the only power retained in
relation to them: that is, the power to repeal.

A dedication mu3t be continued, if at all, in exactly
the same form. Any attempted alteration short of repeal 1is
a nullity. A dedication encompases (1) proceeds or part of
tr.o proceeds of a tax or license (2) set aside at a certain
rate (3) for a particular purpose. The Legislature has no
power to raise or lower the dedication by increasing or decreasing
the tax or license fee or the rate thereof which is set aside.
Also, there is no pov/er to broaden or reduce the purposes for
which an existing dedication Is made, for to do so is to alter

the dedication itself.

I have for further consideration, two questions submitted

by the Director of the Legislative Council. For purposes of

continuity and clarity, these questions and their answers will

be set out herein. L.
(19»]1) . . ml

Inc first question is whetner K.B. 12u,/which is sub-—
stantially a re-enactment of Ch. 10, SLA 1943, the Alaska
Property Tax Act, violates < 7 of the Cons-luution by pro—
viding in P 4 of the bill that the tax levied by the State shall

turned over to the local political subdivision wherein col—

lected.

You are advised that it is my opinion that such a pro-—
vision violates the Constitution and 1is a prohibited dedication,
Wmhis is a tax proceed which at the time 1it. is collected 1ia
@®-rr.larked for a special purpose (political subdivisions). There
1sj however, nothing to prevent each legislature from annually
dicing an appropriation to the political subdivisions of tr.e
"bf*ies already collected under the Act. i0 be- su.c, this is the
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express intent of the constitutional framers: that each
obligation of government be Judged both on its own merits and
in comparison with the merits of others in the computation of
the budget. (See page 31 et seq. of the written transcripts
from the January 24, 1956, session of the Convention for the
proposition that a dedication is present when a tax proceed
is earmarked from the time it is collected.) Also note that
at foot 113, tape 3* it is indicated that the return of
licuor license fees and business license fees to political
subdivisions constituted a dedication, but since they were ear—
marked at tiie time of ratification, they would continue to be

dedicated.

The second problem posed by the Director of the Legisla—
tive Council is whether or not the raw fish tax refund to_.
political subdivisions could be raised from the present |Qj0
to 5CE. In view of the foregoing expressions, the answer is

in the negative.

You are further apprised that since the ratification
date of the Constitution was April 26, 1956, all dedications
made in the 1937 session of the Territorial Legislature are
nullities as of January 3> 1959. Any monies due and owing
prior to January 3rd may be covered to their earmarked purposes,
but receipts due and owing after that which fall into the pro—
hibited category must be covered into the general fund. Also
note that any repeal or repeal and re-enactment of a dedication
during that session takes the dedication from under the protec—
tion of the grandfather clause and a re-enactment either 1in
1957 or later is a nullity unless the dedication is required by
the federal Government for participation in Federal programs.

Very truly yours,

J. GIFAID WILLIAMS
" ATTOINNiZY GEHERAL

By
Jack O"Hair Asher
Assistant Attorney General

JO*HA:oh

Addendum: On page 5> paragraph 6, after H.3. 126, insert
introduced in the 1957 Legislature."”

cc: Department of Finance
Alaska Office Building
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June 2, 1978

Honorable Terry Gardiner
Chairman, House Judiciary Committee
Alaska House of Representatives

pouch V
Juneau, Alaska 99811

Re: Legislation on Fisher—

men®"s Fund
Our File: J-66-530-78

Dear Chairman Gardiner:

This responds to your inquiry of May 3, 1978, with
respect to the legislation enacted last year based on advice
from this office which we now believe to have been in error. */

In brief, oxae of our attorneys who was relatively
unfamiliar with the nuances of the prohibition against dedi —
cated fu . Alaska Const., art. 1IX, &8/, worked with your
c.ommitto last year to develop legislation which would elim—
inate the double fee paid by commercial fishermen who are
also holders of limited entry permits. The results are con-—
tained in sections 8 and 14, chapter 105, SLA 1977. In ef—

fect, they exempted permit holders from license fees and

*/ You also requested advice on the proper disposition of

Interest earned from the Fishermen®s Fund. We have not yet
reached a conclusion on that point but we are now convinced
that no legislation is required on it, i.e., either the in-—

terest is already a part of the dedication or it is not.
When our researches lead us to a conclusion, vie will advise.



Hon. Terry Gardiner
June 2, 1978
Page #2

provided for payment into the Fishermen®s Fund from monies
collected for permit fees of an amount equal to the amount
which would have been paid into the fund from collections
for commercial licenses. It was then believed that this
arrangement would not offend the constitutional prohibition.
We now conclude otherwise.

The Alaska Constitution, art. |IX, 57, provides 1in

relevant part as Tfollows:

The proceeds of any state tax or license shall
not be dedicated to any special purpose [with
exceptions not here relevant]. . . . This pro—
vision shall not prohibit the continuance of
any dedication for special purposes existing
upon the date of the ratification of this sec—
tion [1956] by the people of Alaska.
There cm be no question that the framers of the constitu—
tion fully intended, with onlv the exceptions expressly

stated, to bar for all time the additional dedication of any
new or different state revenues for special purposes. 3, 4,
and 5 MINUTES, ALASKA CONSTITUTIONAL CONVENTION 2297-2301,
2361-2390, 2401-2416, 3415-3420. The reasons for their do—
ing this were many, but basically the reasons came down to
the proposition that neither the chief executive (as the
State"s chief budget officer) nor the legislature (as the
State"s only appropriating body) should have its hands tied

financially by a myriad of dedicated funds for a myriad of
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diverse programs and that each program must compete annually

with all others for its fair share of available money. Id.
The prohibition, however, 1is against new dedica—
tions, i.e., those dedications of revenues which did not

exist on April 24, 1956, the date of the constitution®s
ratification. The dedication of license fees for the Fish-—
ermen"s Fund was first made 1in 1951 and later amended 1in
1955. 84, ch. 100, SLA 1951; am &l, ch. 99, SLA 1955; now
codified as AS 23.35.060. Hence, when the constitution was
ratified there existed a dedication of

60 pt. if the money derived by the state

from all couimercial fishermen®s licenses, in—

cluding clam diggers®™ licenses.
"(T]he continuation of any dedication . . .existing"” isnot
prohibited. In an early opinion by this office, we opined
that the legislature could neither increase the percentage
of the dedication nor the amount of the levy so as to in-—
crease the amount to be dedicated. 1959 Op. Atty. Gen.
Mo. 7. To do so would alter the dedication, not continue
it. To do so would also increase the dedication, i.e., ded—
icate still more of the source of revenue and thereby con—
stitute still another dedication in violation of the consti—
tution. Nor, of course, could a new source of revenuebe

tapped if the dedicated source were* lost or abandoned.
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Amendments which could have allowed such alterations were
expressly rejected by the framers. 4 MINUTES 2378-2390,
2401-2411. In sum, it was concluded that, with respect to
dedicated funds, the only power left to the legislature 1is
the power to repea?, the existing dedications. Id. */

In 1977, AS 23.35.060, which provides for the

Fishermen®s Fund dedication, was amended to read, 1in rele—

vant part, as follows:

60 percent of the money derived by the state
from each crewmember fishing license 1issued
under AS 16.05.480, an equal amount of the
money derived by the state from each commer —
cial fisherman who 1is 1issued a permit under
AS 16.43 [the Limited Entry Act].

The effect of the amendment is to add a dedication of a new
and different revenue source, i.e., the annual fee for a

commercial fisheries entry pernmit. It does not continue an

existing dedication. **/

*/ It goes without saying that this lack of power to alter
dees not apply to the other exceptions, the permanent fund
and dedications required under federal Ilaw.

mbm¥ Arguably, the Buy-Back Fund established under AS 16.43.-
ITO-320 is also a new and prohibited dedication. However,
the wording of the constitution®s prohibition was designed

to exclude certain kinds of dedications, e.g., sinking funds,
retirement funds, employment security funds? 4 MINUTES 2363
(dialogue between delegates Davis and White). The Buy-Back
Fund might fall into this excepted class. We are 1inclined

to think not, but the answer 1is uncertain.
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It can be argued that the annual fee for a commer —
cial fisheries entry permit supplants the annual fee for a
commercial fisheries license f'r gear operators. That 1is,
those persons no longer pay the latter, AS 16.05.480 as
amended by 88, ch. 105, SLA 1977, effective January 1, 1978,
but rather only the former. AS 16.43.160; 20 AAC 805.220.
Not only is this argument essentially the same as those re—
soundingly rejected by the framers of our constitution, 4
MINUTES 2378-2390, 240i-2412, but it is simply not correct.
The 1977 amendment to AS 23.35.060 unquestionably makes a
dedication from a new and different source of revenue. It
does not natter that the amount 1is the same.

When the license fee for gear operators was elim—
inated, the dedication for the Fishermen®s Fund was reduced
to 60 percent of the money received thereafter under AS 16.-
05.480 from crewmen®"s license sales. The purported dedica—
tion from fees collected from permit sales and renewals is
anullity -- without any force or effect.

The exception from the prohibition against dedi—
cated funds 1is for the "continuance" of "existing" dedica—
tions. Reducing a dedication makes it different from that
which existed, 1.e., an existing dedication 1is not continued
when it is reduced any more than it is when it 1is 1increased.

Under the plain language of the constitution, any change 1is
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prohibited. The prior opinion referred to above, 1959 Op.
Atty. Gen. No. 7, basing its conclusion on the framers®™ re—
jection of a proposed amendment which would have allowed for
reductions 1in existing dedications, concluded that any al —
teration was a nullity. That conclusion is logically sound.
There is some contradictory material in the Convention min—
utes, however. 4 MINUTES 2405 (dialogue between delegates
V. Rivers and White, the latter acting as spokesman for the
committee). How the courts would rule 1is uncertain, but
they will give some weight to remarks of committee spokesmen.
Walters v. Cease, 388 P.2d 263, 265-266 (Alaska 1964).

Here there was no reduction in the amount to be
deuicated, i.e., 60 percent of a certain source, but rather
an alteration -- partial elimination -- 1in the source. The
license fees for commercial fishermen were changed to exempt
persons v/ho hold permits. Thu;, the present dedication is
net a "continuance"™ of an "existing" dedication. This office
issued still another opinion soon after Statehood in which
we opined that the reduction of the source invalidates the
remaining dedication. 1959 Op. Atty. Gen. No. 14. A reduc—
tion of the source was deemed to bo, in effect, a repeal of

the entire dedication.
This result is admittedly drastic, but there can

be no question that it is logically correct. The framers
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rejected every effort to amend the exception language so as
to allow a dedication to be altered. 4 MINUTES 2401-2405
(Rivers amendment), 2409-2412 (Kilcher amendment). Delegate
White, however, acting as a spokesman for the committee, as—
sured the delegates that, despite the logical implications
of the constitution®s language, an existing allocation of
funds from a given source could be raised or lowered, 1i.e.,
say, from 3 percent to 6 percent, that the "continuance" did
not apply to rates. He also specified chat it did apply so
as to prevent the legislature from discontinuing an alloca—
tion and then starting it up again sometime 1in the future.
And he said, "The committee intends that this apply to the
allocation of particular taxes to a particular purpose and
no more than that." Id., at 2405. How much of his remarks,
if any, will be judicially accepted is unknown. But we are
inclined to the view that the dedication is not repealed in
its entirety by the partial elimination of its source but
rather that it is reduced to provide for a dedication solely

from crewmember commercial licenses -- all thac is left of

the source. */

*/ The convention expressly rejected an amendment that said,
"but discontinuance shall not preclude reinstitution,”™ and
therefore, reinstitution of a commercial license fee for
operators would not ordinarily allow reinstitution of that
dedication. 4 MINUTES 2409-2412 (Kilcher amendment).
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The problem now 1is whether the legislature™s mis—
taken action last year, which resulted from our incorrect
advice, can be cured. We believe that legislation retroac—
tive to the first of this year -- the effective date of the
applicable amendments from last year -- will supersede last
year®"s legislation and cure the mistaken action. We have
prepared legislation to accomplish this. It can, as you
have suggested, be added to CSSB 428 am. A copy 1is enclosed.
Last year"s discontinuance of a portion of the source of the
dedication was so obviously based on a mistake as to its
legal effect, and its purpose could so easily have been ac—
complished in the manner we have proposed here that the
courts should give this curative legislation its effect.

We hope this answers the committee"s questions.

Sincerely yours.

AVRUM M. GROSS

Assistant Attorney General

RW?/pjg

Enc: Proposed Legislation
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Gerald L. Wilkerson, C.P.A.
Legislative Auditor
Legislative Audit Division
Legislative Affairs Agency
Pouch W

Juneau, Alaska 99811
Honorable Carole J. Burger

Cocnnissioner
Department of Administration

Pouch C
Juneau, Alaska 99811
Re: The dedicated funds
prohibition applied to various
funds and accounts. Our Files
Nos. J66-735-81 and J66-649-80
Dear Mr. Wilkerson and Commissioner Burger:

You have both asked for a broad FEVIEW Of the applica—
tion of the constitutional dedicated funds prohibition to various
state Tfunds and accounts. Alaska Const, art. IX, 8 7. Because
of the factual complexities presented by the various Tfunds, ac-—
counts, and appropriations and because of the paucity of judicial
precedent, we are not able to advise you with absolute certainty
regarding the <constitutionality of state practices. However,

some of the issues raised by your request may be resolved in

litigation which 1is now pending concerning the administration of

277
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certain appropriations and funds by the Alaska Power
Authority. 1/

In response to your request, we have 1identified and
analyzed several categories of funds, accounts, and transactions
which raise dedication questions. Our -approach 1in dealing with
these questions will be to first discuss the purpose and meaning
of the dedication prohibition. We will then focus on the
implications of a recent Alaska Supreme Court case that deals
specifically with the dedicated funds prohibition. Next we will
consider the probable legal status of several general categories
of funds, accounts, and appropriations which raise dedication
questions. Lastly, we will consider the dedication prohibition
in reference to specific funds and appropriations.

We should point out chat the advice given 1in this
opinion could have a significant effect upon the state budget.
This results from the recent adoption of Article 1IX, section 16
of the Alaska Constitution (the spending limit). Under the
reasoning of this opinion, it may be that income earned by a loan

fund or public enterprise must be appropriated to that fund or

1/ The legal issues 1in this litigation are the validity of the

Heposic of interest and principal payments on loans 1in a revol—
ving loan fund and of the appropriation to the Power Development

Fund of interest to be received on specific amounts appropriated

to chat fund (& 1 ch. 90, SLA 1981 as reenacted- by &69"ch. 09

SLA, 1981 and amended by & 236 ch. 141, SLA 1982.). Trustees for

Alaska, et al. v. Stace of Alaska and Alaska Power Authority, No.

3AN-492-32 Civ. (Alaska Super., Jan. 21, 1982)
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enterprise if that income 1is to be vretained by ic. If the
Alaska Supreme Court adopts that reasoning, the necessity for
chese appropriations would hive to be considered by the
administration and the legislature 1in developing a state budget
which conformed to the spending limit.. This concern would also

become important if independent authorities for operation of

entities like the State Ferry System or the Alaska Railroad were

to be considered.

l. THE PURPOSE OF THE PROHIBITION

Article 1IX, Section 7 provides:

DEDICATED FUNDS. Tha proceeds of any state tax or
license shall not be dedicated to any special pur—
pose, except as provided 1in section 15 of this
article [establishing the Permanent Fund] or when
required by the federal government for state par—
ticipation in federal programs. This provision

shall not prohibit the continuance of any dedica—
tion for special purposes existing upon the date
of ratification of this section by the people of

Alaska.

There are essentially two views of the meaning of this
provision. Under the first interpretation the dedicated funds
prohibition would j.eauire that every dollar received by the
state be deposited and remain unrestricted in the general fund
until it 1is withdrawn pursuant to an appropriation authorising

che expenditure of a specific dollar amount for a specific pur—
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pose (absent a contrary federal requirement or a statutory dedi—
cation which existed prior to ratification of the Constitution)
This is known as the strict interpretation view.

Under the strict view, the phrase "proceeds of any
state tax or license”™ would encompass every dollar paid to the
state (or to a public corporation or authority established by the
state) for whatever purpose. State loan repayments (both princi—
pal and interest), enterprise receipts (e.qg., airport lease
revenues, parking garage receipts, etc.), program receipts (e.g.,
Ferry System ticket sales, University of Alaska tuition receipts,
etc.), as well as all other revenues (e.g., taxes, natural re-—
source revenues such as royalties, etc.), would be required to be
deposited 1in the state treasury and retained there until the
expenditure 1is authorized by appropriation of a specific dollar
amount.

An argument <can certainly be made that this is the
proper interpretation of the dedicated funds prohibition. As sec
out in 1975 Op. Atty. Gen. No. 9 at 2 (Alaska May 2, 1974),
"Section 7 of Article IX had two interrelated purposes: (1) to
prevent any future dedication of revenues for special purposes
(i.e., "earmarking®"] and (2) to prevent the <creation of new
special funds separate from the general fund." The rationale
underlying each of these two purposes 1is "thatl the widespread

existence of dedicated revenues lodged in special funds deprives



Mr. Gerald L. Wilkerson November 30, 1982
Honorable Carole J. Burger Page 5
J66-785-81 and J66-649-80

boch the governor and the legislature of "any real control over
the finances of the state."™" Id. at 3 (citation omitted). Re —
quiring all monies received by the state to be deposited into the
general fund clearly would satisfy both interrelated purposes of
the prohibition. The strict interpretation view of the dedi—
cation prohibition would preclude the use of public monies to es—
tablish a standing or revolving Jloan fund or any other progranm
which would be self-sustaining. 2/

However, a second approach 1in interpreting the meaning
of Article 1IX, section 7 is also very plausible. Under this
view, che dedication prohibition is not to be construed to
recuire a blanket prohibition of self-sustaining programs set up
by the legislature. As noted in 1975 Op. Atty. Gen. No. 9 at 6-8
(Alaska, May 2, 1975), the constitutional framers substituted che
phrase "(t]lhe proceeds of any state tax or license"™ for che
phrase "[a]ll public revenues"” to avoid having to state a number
of intended exceptions to the prohibition on dedicated funds.
Examples of these exceptions were pointed out 1in a January 4,

1956, 3/ memorandum by the Public Administration Service (PAS) to

2/ Of course, even under the strict view, there would be some
kinds of monies received by che state which it could not, for
independent legal reasons, deposit into che general fund. These

monies would include <crust funds, restricted gifts, and funds
subject to restrictions by contract.

3/ The actual date shown on the memorandum 1is "January 4,
T955". However, <considering the timing of <che constitutional
convention, this was certainly a typographical error.
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the Constitutional Convention: "pension contributions, proceeds

from bond issues, sinking fund receipts, revolving fund receipts,

contributions from local government units for state-local cooper—
ative programs, and tax receipts which the state might collect on
behalf of local government units." 4/

Some of these examples were specifically mentioned by
the court in State v. Alex, 646 P.2d 203 (Alaska 1982), which
held that the phrase "proceeds of any state tax or license"™ was
to be broadly construed >0 include all sources of public
revenues. The court noted chat the drafters 1intended to permit
che establishment of certain special funds, (e.g., sinking funds
for the repayment of bonds), but to prohibit the earmarking of
any special tax to such a fund. Alex, supra at 210. The court
did not elaborate on the application of the dedicated funds

prohibition in these situations.

4/ The Public Administration Service prepared a publicaticr.
entitled "Alaska Statehood Commission, Constitutional Studies
(1955)" at che request of che Alaska Territorial Legislature for
use at the constitutional convention. Ch 108 SLA 1949. This
publication collected research .papers on other state
constitutions. Conies were mailed to all delegates, and it was
often referred to in the convention proceedings. Alaska
Statehood Committee, "Handbook for Delegates to the Alaska
Constitutional Convention™ 4 (1955). Referred to in State .

Alex, 646 ?.2d 203, 209 n. 5 (Alaska 1982). The memorandum cf
January 4, 1956 contained comments by <che PAS on the proposed
draft of the Finance and Taxation article. Constitutional
Convention Finance Committee minutes, Jan. 13, 1956.
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1. MEANING OF THE PHRASE "PROCEEDS OF ANY STATE TAX OR
LICENSE"

There has been continuing controversy over the proper
construction of the phrase "proceeds of any state tax or
license." In a number of earlier opinions, this office concluded
that the dedicated fund prohibition did not reach all public
revenues but, under its plain language, only the actual "proceeds
of any state tax or Jlicense." See 1969 Op. Atty. Gen. Nos. 3
(Alaska, April 4, 1969) and 5 (Alaska, April 15, 1969); and 1959
Op. Atty. Gen No. 7 (Alaska, March 11, 1959). This conclusion
also was reached by the Division of Legal Services 1in the
Legislative Affairs Agency. See September 1, 1977 memorandum
from 311l G. 3errier, Director, to Subcommittee on Alaska
Renewable Resources Development Fund of Alaska Permanent Fund
(House).

Those opinions all concluded chat the prohibition did
not reach revenues derived from the disposal of state-owned natu—
ral resources. Given this <conclusion, it followed that the
legislature was free to dedicate all or a certain portion of such
revenues to specific purposes. An ;xample of this 1is found 1in
AS 37 .11.020, which requires that nor. less chan five percent of
state mineral 1lease receipts be deposited in che Alaska Renewable
Resources Development Fund. (This statutory dedication was the

«

subject of Mr. Berrier"s September 1, 1977, memorandum).
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On the other hand, 1975 Op. Atty. Gen. No. 9 at 24
(Alaska, May 2, 1975) reached the opposite conclusion:

Section 7 of Article IX of the state Constitu-—
tion can be given 1its intended effect and serve
its repeatedly expressed purpose only if the words
"proceeds of any tax or Jlicense" are interpreted
to mean what their framers clearly intended, i.e.,
the sources of any public revenues.

Accordingly, it is our conclusion that the ded-
4 .ation of anv source of public revenue: tax,
license, rental, sale, bonus-royalty, royalty, or
whatever 1is Jlimited by EKe state Constitution to
those existing when the Constitution was ratified
or required for participation in federal programs.

(Emphasis added.)

In State v. Alex, 646 P.2d at 210, the Alaska Supreme
Court adopted the position set out 1in 1975 Op. Atty. Gen. Me. 9
(Alaska, May 2, 1975). 5/ It r.cw is clear that the term, "pro-—
ceeds of any state tax or license" is to be construed broadly to
reach all public revenues, including public revenues from the
development of state-owned natural resources, and not just the

proceeds of taxes and license fees.

5/ Alex involved a challenge by commercial fishermen to the
collection by a private aquaculture association of a special

assessment authorized by statute and 1imposed on the sale c:

salmon. The court held chat the statute improperly delegated the
legislature®s taxing authority, and that" che assessment con-—
stituted "proceeds of a state tax cr license”™ within the nearing

of Article 1IX, section 7. State v. Alex, 646 P.2d at 210, 213.
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After the decision in Alex we can now reach some defi—
nite conclusions regarding some of the funds and accounts you
have asked us to review. The answers to other questions, how—

ever, are not as clear.

I1. IMPLICATIONS OF THE ALEX DECISION

There 1is no question that the dedicated funds prohibi —
tion in Article 1IX, section 7 flatly prohibits the Ilegislature
from dedicating future unrestricted general revenues to any par —
ticular purpose unless the dedication is reauired for participa—
tion in a federal program or the dedication existed before rati —
fication of the Constitution. Alex, supra at 208-210. This
confirms the view expressed in our April 1, 1981 memorandum
opinion to the legislative auditor that the requirement 1in
AS 37.11.020 that not 1less than Tfive percent of state mineral
revenues be placed in the Alaska renewable resources development
fund is unconstitutional. This would be true of any statutory
requirement that a specified percentage of revenues derived from
che development of state-owned resources be deposited in a fund
or earmarked for a particular purpose.

The Alex decision, however, does not provide answers to
a number of additional questions. For example, does the dedi—
cated funds prohibition apply (1) to money received through the

sale of bonds (either general obligation bonds of che state or
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revenue bonds of a public corporation); (2) to receipts frer.
operation of facilities constructed with bond proceeds; or (3) tc
interest or investment income earned on money appropriated for 5
specific purpose? In short, are there any exceptions to the pro—

hibition beyond those expressly set out .in the Constitution? The

section immediately following discusses this question.

1v. POSSIBLE EXCEPTIONS TO THE DEDICATED FUND PROHIBITION
A. Implied Exceptions.

An early draft of what 1is now Article 1IX, section 7
(but which was at that time numbered section 8) read as follows:
"AlIl public revenues shall be deposited 1in the state treasury
S Subsequent to this early draft, the Committee on Finance
and Taxation of the Constitutional Convention requested comments
from the Public Administration Service on this wording. The PAS
responded with the January 4, 1956 memorandum 1in which it warned
that a strict interpretation of section 7 (then section 8) would
prohibit the segregation of state money without regard to the
source. The PAS then suggested that <certain exceptions be
identified in section 7. These exceptions included pension
contributions, proceeds from bond issues, sinking fund receipts,
revolving fund receipts, contributions from local government

units for state-local <cooperative programs, and tax receipts
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which the state might <collect on behalf of 1local government

units.

After <considering the PAS memorandum, the committee
deleted the phrase "all public revenues shall be deposited "
and substituted the phrase "The proceeds of any state tax or
license A 3 Alaska Const. Conv. Proceed, at 2361. The
record of the committee debate makes it clear that the purpose of
this change was to meet the problems raised by the PAS in its
January 4 memorandum. See 1975 Op. Atty. Gen. No. 9 at 8
(Alaska, May 2, 1975).

Given this drafting history, a very good case can be
made that the present language of Article 1IX, section 7 must be
read to 1include certain implied exceptions, such as those that
are set out in the January 4 PAS memorandum, i.e., pension
contributions, proceeds from bond issues, sinking fund receipts,
revolving fund receipts, contributions from local government
units for state-local cooperative programs, and tax receipts
which the state might collect on behalf uflocal government
units. We believe this implied exception approach 1is the better

interpretation of the dedicated fund prohibition and would be

adopted by the Alaska Supreme Court if the question 1is presented
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B. Dedication of Money to Specific Purposes on a
Continuing Basis When Appropriated

A question of the proper application of the dedicated
funds prohibition arises when money is appropriated to a
revolving Jloan fund or other special reserve fund or account.
Revolving Jloan funds provide for the return to the fund of
repayments by borrowers of the principal (and frequently the
interest on that principal) 6/ which was loaned to them from the
fund so that new loans can be made on a continuing basis.
Special reserve funds 1involve essentially the setting aside of
money for certain specified future needs or conditions which may
or may not occur. 7/ When this 1is done, it might be argued tha:
the legislature has made an impermissible dedication with respect
to the future use of the money placed 1in those Tfunds anc
accounts.

We believe the better view is that the dedication

prohibition does not apply to money once appropriated by the

legislature, regardless of whether the appropriation contemplates

that the money will be expended. Usually appropriations
authorize money to be spent. In other cases, however, the legis-
6/ We discuss the dedication of interest earned by revolving

loan funds and other separate funds ar.d accounts in the next
portion of this opinion which begins below at p. 14.

77 The "Rainy Day Account,"” AS 37.05.179, is an example of such
an account.
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lature may prefer to establish by general law a continuing loan
program and Tfinance it through a one-time appropriation or to
reserve money 1in a special fund or account for future use for
limited purposes. A strong argument can be made that money once
appropriated, regardless of the mechanism utilized, loses its
character as revenue for the purpose of the dedicated funds prohi
bition because the purpose of the prohibition, 1i.e., that the
legislature retain control over state revenues, has been
satisfied.

Under this reasoning there would be no unlawful dedica—
tion involved in the return to a revolving loan fund of principal
payments on loans. The initial appropriation would suffice to
authorize the wuse of that money for other 1loans until the
legislature reappropriates the unobligated assets of the fund or
abolishes the fund.

Support for this position 1is found in the Alaska
Supreme Court"s analysis in the Alex case. In Alex, the court
took note of the drafting change of Article 11X, section 7
referred to earlier. This change, said the court, "did not seek
to exempt seme sources of revenue from the prohibition, but was
intended instead to allow necessary dedication of funds once they

were received and placed in the general fund." State v. Alex,

supra at 210.
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The Alaska Supreme Court has thus recognized that the
dedication prohibition of Article 1IX, section 7 does not operate
to prohibit all dedications whatever their nature.Rather, the
court seems to be saying that Article IX, section 7mustbe read
to allow certain necessary dedications of money by the
legislature after that money is received and placed in che
state treasury (i.e., general fund). This analysis by che
Supreme Court gives support to the argument that the dedication
prohibition does not apply to money once it has been lawfully
appropriated from Che general fund and that the legislature car.,
without wviolating Article X, section 7, create '"necessary

dedications”™ out of that money.

C. Income Generated bv Specific Funds or Accounts

A question separate from that just discussed arises
concerning the application of the dedicated fund prohibition to
the nterest or other income earned by money appropriated to
revolving funds and other funds and accounts. Is that derivative
income revenue which, under che prohibition, must be deposited in
the general fund, or may it accrue directly to the fund or
account which "earned" 1it, increasing che amount of money in that

fund or account which may be spent without further appropriation?
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We are advised by che Department of Administration that
the National Committee on Governmental Accounting has defined a
fund to be:

A fFiscal and accounting entity with a self-

balancing set of accounts recording cash and other

financial resources, together with all related

liabilities and residual equities or balances, and

changes therein, which are segregated for the

purpose of carrying on specific activities or

attaining certain objectives in accordance with

special regulations, restrictions, or limitations.
Municipal Finance Officers Association of the United States and
Canada, "Governmental Accounting, Auditing, and Financial
Reporting," 1980, Appendix B.

From the point of view of generally accepted accounting
principles, then, income generated by a fund accrues to that fund
unless a transfer 1is authorized. Economic theory also leads to
that result, arguing that the interest or 1investment 1income on a
particular fund 1is simply an 1increase in the value of the fund
which offsets inflation and reflects the gradual growth of our
economy. Under either approach, such derivative income ought not
to be considered revenue subject to the dedicated funds
prohibition.

Derivative income such as interest and investment
income 1is not a traditional source of public revenue. It 1is

generated by public revenue which has been received and ap-—

propriated and would not be generated if the legislature had
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simply spent the money rather than appropriated it to a separate
fund. Thus, a statutory dedication of the interest or investment
income of a separate fund would not impair the ability of future
legislatures to control the spending of general revenues.
Rather, it would create a new pool of resources to be used under
the statutory guidelines applicable to a particular fund until a
future legislature amended or repealed those guidelines. There
is no indication in the minutes of the Constitutional Convention
that the drafters <considered the treatment of separate funds
which are endowed 1in this manner.

A difficulty that arises from the view that the
dedicated funds prohibition 1is not applicable to interest or
investment 1income on separate funds is that it permits steadily
increasing amounts of money to be received and used by state
departments and agencies without Ilegislative control through the
annual budget process. This 1is precisely the problem posed by
the dedication of revenue sources which the drafters sought to
avoid. For this reason, while we are not certain about the
likely outcome, we doubt that a blanket exception for derivative
inccme would be approved by the courts.

After all, the Alaska Constitution was not written for
accountants and economic theorists. Although not expressly
addressed by them, the framers were very much aware of the

boon-bust cycle of Alaska®s economy. In fact, a driving force
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behind statehood was the desire of Alaskans themselves to be able
to manage the income derived from those brief periods -- as
Prudhoe Bay bears witness -- when the state may receive enormous
sums of money which are then immediately available. for
expenditure or placement, by appropriation, into a variety of
funds and accounts for various permissible purposes. Depending
on the number and size of those funds and accounts, the interest
earned on the money placed in them could itself be substantial
and would almost certainly be of a magnitude which is far greater
than that likely envisioned by the National Committee on
Government Accounting 1in the above-quoted standard. Moreover,
the significance of that interest 1income 1in properly managing the
state"s budget leads us to the conclusion that our framers would
have considered it to be within the dedicated fund prohibition.
As we have indicated, however, the answer to this question is not
free from doubt. Consequently, until the question is ruled on by
the courts, we will defend legislative action dedicating, by
general law, derivative income to the funds which "earned" them.
In the absence of wvalid .general law dedications of
derivative income, we believe there would still be a way to
maintain legislative control over revenues through the budgetary
process while achieving <che efficient accounting organization
provided by separate funds. This would be if -che Ilegislature

appropriated to che separate fund for a fixed period the amount



Mr. Gerald L. Wilkerson November 30, 1982
Honorable Carole J. Burger Page IS
J66-785-81 and J66-649-80

of 1interest or 1investment 1income vreceived by that fund. Since
each legislature has implicit budgetary authority for a maximum
period of only two vyears, this practice would not impair the
ability of future legislatures to dispose of those derivative
revenues. Under this 1line of reasoning, the interest on a loan
fund or other separate fund is public revenue which must be
transferred to the treasury, unless the fund 1is authorized bv
appropriation to retain it for a specific period. Although it
may be possible to argue in favor of a longer period, our
recommendation 1is that these appropriations of derivative income

to che fund which "earns"™ them be made annually, for each fiscal

year.

D. Appropriations Stated in General Terms, Rather than
Specific Amounts. .

The annual budget has traditionally 1included certain
appropriations not stated in specific dollar amounts but rather
in terms of money to be received from certain sources during the
fiscal year. Such an appropriation, for example, would authorize
che risk management division of the Department of Administration

to spend the anticipated proceeds Tfrcm any insurance settlement
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or judgment arising from the damage or loss of state property. 8/
This practice ensures effective legislative control over state
finances while, at the same time, it provides for budgeting
flexibility which 1s especially wuseful for programs Jlike risk
management, the needs of which are necessarily unpredictable.

We have consistently advised that an approé}iation is
valid if it states a public purpose, has a source, states or im-—
plies a time period, and states an amount which is ascertainable
by reference to specified information. Under this view a "revol —
ving" loan fund could be established and operated, even if both
principal and interest payments on Jloans are considered to be
revenues which may not be dedicated, as long as there is an annu-—
al appropriation to the fund of all principal and interest pay-—

ments received by the fund during the fiscal year. The fund would

continue to revolve as long as it was included in the budget.

8/ See, for example, Sec. 7 ch. 113, SLA 1978 which provides:

Amounts equivalent to the amounts to be received
in settlement of insurance claims for property
losses are appropriated from the general fund to
the affected *agency for the purpose of replacing
the facility or service lost as a result of the
incident giving rise to the insurance clainm.

Under this language, the state <could undertake immediate
reoair or reconstruction of a school, maintenance facility, or
other property damaged by fire or other cause covered by
insurance without having to wait for actual settlement and
payment by the insurer.
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The practice of appropriating to a separate fund

amount to be ascertained by reference to receipts from a
specified source during a definite period accommodates the need
and desire of each legislature for budgetary flexibility without
impairing the ability of future legislatures to control and
dispose of public revenues. In fact, since the legislature
maintains control of the appropriation by means of the budget, it
could be argued that this practice does not -even create a
dedication in the first place since a true dedication must
function to take control away from the legislature. If
legislative control 1is present, then a dedication does not exist.

We do not think that this practice violates the

dedication prohibition.

V. APPLICATION OF DEDICATION PROHIBITION TO SPECIFIC FUNDS,
ACCOUNTS AND APPROPRIATIONS

We have 1identified the following categories of funds,
accounts, and appropriations which raise dedicated fur.cs
ques tions.

A. Allocation of a revenue source by statute
to a fund or account from which it may be
withdrawn only for limited purposes by

appropriation.

1. Tobacco Tax (School) Fund (AS 43.50.140). This

fund existed before vratification of the Alaska
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Constitution and is therefore authorized to con-—
tinue under Article 1IX, section 7. This tax and
dedication have not been changed, but the legisla—
ture has 1imposed an additional tax on cigarettes

which 1is deposited in the general fund. Although
we have 1issued several opinions on the subject,

there has been no judicial review, and it remains

unclear to what extent the legislature may change

the dedication or the wunderlying revenue source

within the limit of "continuing?®® the dedi —
cation. 9/

2. Fish and Game Fund (AS 16.05.100 et sea.). The
dedication of proceeds of Tfishing and hunting
licenses to the operation of a Department of Fish
and Game is required by federal law for
participation in federal programs and is therefore
authorized by Article X, section 7, See 16
U.S.C. 8 669. However, as discussed earlier, it

is not clear whether a dedication of interest

9/ See Atty. Gen. Op. Nos. 7, 9, and 14; inf. memo (Alaska,
5'arch 10, 1966); Atty. Gen. Op. No. 22 (Alaska, June 2, 1978);
inf. memo (June 30, 1981).
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earned on investments in a fund such as that made
by AS 16.05.110(5) is constitutional.

3. Reserves for Capital Outlay (AS 37.05.157) and
Energy Facilities Development (AS 37.05.158).

By statute there 1is allocated to each of these
accounts a fixed percentage of annual receipts
from minerals on state land. Both of these funds
appear to be unconstitutional dedications to the
extent that they restrict the purpose for which
money may be spent. We are informed thac the
Department of Administration has recorded the
amounts to be allocated to each account but has
not retained that money for expendi —
tures related to capital outlay or energy facil—
ities development. We also wunderstand that che
legislature has not made any appropriations from
these two accounts. We suggest thac AS 37.05.157
and AS 37.05.158 be repealed.

4. Renewable Resources Fund (AS 37.11.010-090). As
we advised 1in our 1975 Attorney General Opinion
No. 9, this statutory dedication is uncon —
stitutional. We understand thac the Department cf
Administration has followed our advice and has
disregarded AS 37.11.010-090. We suggest that

these statutes be repealed.
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B. Allocation by Statute of Revenue to a Fund or Account

From Which it may be Spent or Used Without Further Ap-

propriation

1. Public Employees Retirement System Fund (AS 39.35)
This fund receives money from employees and
employers who participate in the system. State

employer contributions are paid to the fund month-—

ly. AS 39.35.280. State employee contributions
are statutorily required to be withheld fromwages
and transferred to the funds. AS 39.39.170.Par —

ticipating political subdivisions cake similar
contributions on behalf of their employees. Bene —
fits are paid to members of the retirement systems
according to statute AS 39.35.370 et seq. Expen—
ses of administering the system are also paid from
the fund but are specifically required by statute
to be included in the annual operating buuget.
AS 39.35.100(b)(4). The Teacher®s Retirement
System is accounted for in the same manner.
Although this 1is clearly a dedication of

money received by the state, we believe thac it is

permissible under the implied exception theory
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discussed earlier. It is our opinion that there
is an implied exception to the dedicated funds
prohibition for pension fund contributions. 1J)/

2. International Airport Funds (AS 37.15.420, 430,
440)

The fund established under AS 37.15.420
contains money received from the sale of general
obligation bonds for airport improvements and
other grants or money provided for the same
purpose Tfor which che bonds were authorized. The
fund established under AS 37.15.430 contains
revenues received by the state from ownership and
operation of its airports. The fund established
under AS 37.15.440 contains interest earned on
money in the section 420 fund and revenues
transferred from the section 430 fund for the
purpose of redeeming airport revenue bonds.

Although each fund provides for a dedication
of state revenue,, we believe thac they are
permissible under the implied exception theory
discussed earlier at pp. 5 and 6. It is our

opinion chat there is an implied exception to che

<
10/ The constitutional provision for scate employee retirement
systems supports such an implied exception. Alaska"™ Constitution.

Article XII*, section 7.
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dedicated funds prohibition for revenue derived
from bond 1issues and for revenue derived from
facilities constructed with bond proceeds, at
least to the extent that it 1is necessary to
satisfy the debt obligation or maintain the
facility so that it continues to generate revenues
for that purpose. To the extent that revenues are
dedicated for purposes which are not related to
satisfying the debt or maintaining the

facility 1.1/, we believe that dedication would

11/ AS 37.15.430(a) authorizes wuse of funds dedicated to the
International Airport Revenue Fund for six purposes providing, 1in
pertinent part, as follows:

The money in the revenue fund shall only be used
for the purpose of paying or securing the payment
of the principal of and interest on the bonds and
of and on any other revenue bonds issued by
authorization of the legislature to provide funds
to acquire, equip, construct and install additions
and improvements to, and extensions of and
facilities for, the airports and to be payable out
of the revenue fund, the purpose of paying the
normal and necessary costs of maintaining and
ODarating the airports and all of che improvements
and facilities of them, the purpose of paying the
costs of renewals, replacements and extraordinary
repairs to the airports and all of the
improvements and Ffacilities of them, the purpose
of "redeeming before their fixed maturies any and
all revenue bonds issued for che purposes of the

airports, che purpose of providing funds to
acquire, construct and install necessary additions
and improvements to and extensions of and

facilities for the airports and all of their
facilities, and the purpose of providing funds to
pay any and all ocher costs relating to the
ownership, use and operation of the airports.
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violate Article |IX, section 7 wunless it either
existed prior to ratification of our Constitution
or is required by federal law. 12/

3. Continuing Debt Service Appropriation (AS 37.15-
.012)

This statute purports to create a continuing
annual appropriation from the general fund of the
amount necessary to pay debt service on all out—
standing general obligation bonds. This may be a
dedication of revenues for a specific purpose. 13/
Even if it is, it is our opinion that there would
be an implied -exception to the dedicated fund
prohibition for bend obligations.

A. Rural Electrification Revolving Loan Fund (AS AA-
.83.361)

This fund received an initial appropriation
from which the Alaska Power Authority is

authorized to make loans. Principal and interest

12/ A dedication of airport revenues did exist prior to
ratification. 832-3A-15 ACLA 19A9." However, it was repealed in
1968 by &2 ch. 1A, SLA 1968. On the other hand, it may be that
A9 U.S*.C. & 1718, adopted 1in 1970 and amended in 1982 by Section
511 of the Tax Equity and Fiscal Responsibility Act "of 1932,
P.L. 97-760, would be interpreted to require dedication of all
airport revenues to construction, maintenance and operation c:

airports.

13/ Our uncertainty on this point arises from the fact that the
statute does not purport to dedicate a particular revenue source.
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payments on loans made from the fund are required
by law toreturn to the fund. As we pointed out
above, at n. 1, the questions of whether the
principal and/gr interest payments are revenues
which may not be dedicated in this manner is now a
matter in Jlitigation in a suitfiled by the
Trustees for Alaska.

We will be defending the legislature®s action
in making both those dedications. In doing so, we
will present in more detail a number of the
arguments discussed above in support of the
legislature®s action. In addition, we will
discuss the presumption of constitutionality of
statutes and the deference due to the admini—
strative and legislative interpretation of the
dedicated funds prohibition. As indicated above,
we believe that the return of principal payments
to a loan fund does not offend che Constitution
and that the return pf interest payments to the
loan fund may be permissible. However, we cannot

predict wich certainty the position that che court

will adopt.
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C. Appropriation of an amount from a specific
revenue source (e.g., program receipts).
From time to time the legislature, by means of ar

annual operating budget appropriation, authorizes an agency co

spend money that is generated out of one of the agency"s
programs. The appropriation also sets an wupper limit on the
amount that can be spent. Although program receipts are clearlyv

state revenues which may not be dedicated, the practice of
identifying program receipts as an appropriation source does nc:
in any way limit Jlegislative control over the expenditure of
revenues because the legislature maintains control of the
apprcpria "on by means of the budget. Therefore, we believe tha:
this pro o_ce 1is not affected by the dedicated funds prohibition.
D. Appropriation of an amount which 1is ascertainable

onlv bv reference to specified information.

Appropriations are regularly made to the risk man-—
agement division, Department of Administration, of all proceeds
during a fiscal vyear from clainms, settlements or jJudgments
arising from damage to or loss of state property. As pointed ou:
above, at 18, this permits the state to repair or replace damatec
property without specific appropriations, which vcuio
probably be either more or less than the actual property damage

in any fiscal year.
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The only difference between this and a typical
appropriation 1is in the determination of the amount appropriated.
When a fixed amount is appropriated, obligations incurred against
it may be honored as 1long as there is cash available 1in the
treasury. When an appropriation 1is made for an amount to be
received from a certain source during a specific period,
obligations may be honored only if a sufficient amount of money

has been received from that source and there is cash available 1in

the treasury. However, the amount of the appropriation remains
determinable. Consequently, it 1is our opinion that these Kkinds
of appropriations do not violate the dedicated fund

prohibition. 14/

14/ The pending litigation discussed earlier (Trustees for

Alaska v. State, suora) also includes a claim that an appro—

priation to the Alaska Power Authority of the interest to be

received on money separately appropriated to the Power Develop—

ment Fur.c violates the dedicated funds prohibition. 81 ch. 90,

SLA 1980, as reenacted by & 69 ch. 92, SLA 1931 and amended by &

236 ch. 141, SLA 1982. The oquestioned appropriation does not
state a specific tine period during which the interest is to be
accrued. "Consideration by the court of this particular question
might not occur since, by informal memo dated April 19, 1982, we
advised the Treasury Division of che Department of Revenue chat
che interest must be returned to che general fund because of a
specific statutory requirement, AS 44.83.338(b). We are informed
that no interest has accrued to the Power Development Fund.

301
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E. Other Miscellaneous Dedications
1. Appropriations to the Permanent Fund. Since the
constitution (Article 1IX, section 15) specifically
authorizes dedications to the Permanent Fund of
"at least™” 25 percent of certain revenues, we
believe any additional dedication to the fund bv
statute 15/ or by appropriation is also
permissible.
2. Rainy dav account. AS 37.05 179 creates a reserve
fund to which money is appropriated and authorizes
it to be spent for certain necessary emerger.cv
operating expenses at some future time. It is our
opinion that this practice 1is permissible under
the theory discussed above beginning at p. 12 tha:
money once it is appropriated loses its character
as revenue for purposes of the dedicated funds
prohibition. A contrary view would severely
restrict flexibility in state budgeting and

accounting, and we doubt that such a view would be

adopted by the courts.

15/ In 1980, the legislature increased the percentage dedication
applicable to most new mineral lease"s to 50 percent.



Mr. Gerald L. Wilkerson November 30, 1982
Honorable Carole J. Burger Page 31
J66-785-81 and J66-649-80

We hope you Ffind Chis analysis helpful in determining
the nature of the problems presented by the dedicated fund
prohibition and the various statutory programs which may or may
not run afoul of it. We expect to be able to advise you with
greater certainty on some of these questions at the conclusion of
the pending litigation described above.

Sincerely,

eWilson L. Condon
Attorney General

wLe:jf

cc: Ron Lehr, Director
Division of Bucget and Management

Jay Hogar., Director
Division of Legislative Finance
Legislative Affairs Agency



Section 9.7 - DEDICATED FUNDS.

The proceeds of any state tax or license shall not be dedicated to any special purpose, except as
provided in section 15 of this article or when required by the federal government for state
participation in federal programs. This provision shall not prohibit the continuance of any
dedication for special purposes existing upon the date of ratification of this section by the people

of Alaska.

Cross References -
For an exception to the prohibition against dedicated funds, see Sec. 15 of this article

which establishes the permanent fund.

Amendment Notes -
The amendment effective February 21,1977 (9th Legislature's SCS CSSSHJR 39 (Res)

am S (1976)) inserted "as provided in section 15 of this article or" in the first sentence.

AG Opinions -

Among the reasons such a prohibition, as is found in this section, was recommended are
the following: (1) flexibility of budgeting; (2) financial control; and (3) lack of relationship
between the tax and purpose. 1959 Op. Att'y Gen. No. 7.

Delegates to the constitutional convention were desirous of eliminating dedications so that
the legislature would have the greatest flexibility in allocating tax revenues on a bas:s of need.
1959 Op. Att'y Gen. No. 7.

A dedication encompasses (1) proceeds or part of the proceeds of a tax or license (2) set
aside at a certain rate (3) for a particular purpose. 1959 Op. Att'y Gen. No. 7.

As a matter of compromise, a grandfather clause was included in this section to permit all
dedications existing on the date of ratification of the constitution (April 24, 1956) to continue.
1959 Op. Att'y Gen. No. 7.

The intent of the drafters of the state constitution was to permit the continuance of
existing dedications at the then existing rates until the legislature saw fit to exercise the only
power retained in relation to them: That is, the power to repeal. 1959 Op. Att'y Gen. No. 7.

This section had two interrelated purposes: (1) to prevent any future dedication of
revenues for special purposes, and (2) to prevent the creation of new special funds separate from
the general fund. May 2, 1975 Op. Att'y Gen.

This section of the state constitution can be given its intended effect and serve its
repeatedly expressed purpose only if the words "proceeds of any tax or license" are interpreted
to mean what their framers clearly intended, i.e., the sources of any public revenues. May 2,
1975, Op. Att'y Gen.

The dedication of any source of public revenue: tax, license, rental, sale, bonus-royalty,
royalty, or whatever, is limited by the state constitution to those existing when the constitution
was ratified or required for participation in federal programs. May 2, 1975 Op. Att'y Gen.

The real concern at the constitutional convention was about earmarked funds, not taxes or
licenses, but funds. May 2, 1975 Op. Att'y Gen.

Dedication of the revenues from the lease or sale of state natural resources offends the

state constitutional prohibition against dedicated funds. May 2, 1975 Op. Ait'y Gen.
The practice of appropriating to a separate fund an amount to be ascertained by reference



to receipts from a specified source does not violate the dedication prohibition of the constitution.
November 30, 1982 Op. Att'y Gen.

Language of this section prohibiting dedication of proceeds of any state tax or license
must be read as embodying certain implied exceptions, specifically, pension contributions,
proceeds from bond issues, sinking fund receipts, revolving fund receipts, contributions from
local government units for state-local cooperative programs, and tax receipts which the state
might collect on behalfof local government units. November 30, 1982 Op. Att'y Gen.

There is no unlawful dedication involved in the return to a revolving loan fund of principal
payments on loans. The initial appropriation would suffice to authorize the use of that money
for other loans until die legislature reappropriates the unobligated assets of the fund or abolishes
the fund. November 30, 1982 Op. Att'y Gen.

For discussicn of issues involved in question of whether dedication prohibition applies to
interest or other income earned by money appropriated to revolving funds and other funds and
accounts, see November 30, 1982 Op. Att'y Gen.

If the moneys in the general fund must be applied in a particular way and the amount to
be applied is determined by a set formula, rather than by each legislature's judgment, the intent of
this section has been thwarted. The legislature's hands are tied as effectively as in the case where
the proceeds of a particular tax are dedicated. 1969 Op. Att'y Gen. No. 5, overruled in part on

other grounds, May 2, 1975 Op. Att'y Gen.
As to constitutionality of requiring a portion of the general fund to be allocated to local

governments each year in accordance with a fixed formula, see 1969 Op. Att'y Gen. No. 5,
overruled in part on other grounds, May 2, 1975 Op. Att'y Gen.

The prohibition of this section is against new dedications, i.e., those dedications of
revenues which did not exist on April 24, 1956, the date of the constitution's ratification. June 2,
1978 Op. Att'y Gen.

Existing dedications may be continued but may not be revised upward or downward by
means of altering the tax, the rate of dedication or the purpose for which the dedication will be
used. 1959 Op. Att'y Gen., No. 9; 1959 Op. Att'y Gen. No. 7; 1959 Op. Att'y Gen. No. 14.

No action of the legislature is permissible which would (1) tend to increase or decrease the
percentage of the IOtal tax and license proceeds which are dedicated, or (2) which would tend to
increase or decrease the amount of proceeds which are dedicated. 1959 Op. Att'y Gen. No. 7;
1959 Op. Att'y Gen. No. 14.

Reducing a dedication makes it different from that which existed, i.e., and existing
dedication is not continued when it is reduced any more than it is when it is increased. June 2,
1978 Op. Att'y Gen.

Any attempted alteration short of repeal is a nullity. 1959 Op. Att'y Gen., No. 7.

Legislation developed to eliminate the double fee paid by commercial fishermen who are
also holders oflimited entry permits, which in effect, exempted permit holders from license fees
and provided for payment into the fishermen's fund from moneys collected for permit fees of an
amount equal to the amount which would have been paid into the fund from collections for
commercial fishing licenses offends this section since it did not continue an existing dedication.
June 2, 1978, Op. Att'y Gen.

The 1957 amendment to AS 43.40.010, which reduced the tax on motor fuel used in
commercial fishing crafts for purposes of commercial fishing from five cents to two cents per
gallon, effected no change in the dedication-inasmuch as the reduction in the tax is coupled with
an exemption from the refund of three cents per gallon formerly allowed to users of fuel in



commercial fishing craft for commercial purposes. Nothing has been done which increases or
decreases the dedication. 1959 Op. Att'y Gen. No. 14.

When the tax is lowered the entire dedication falls and all tax proceeds are covered into the
general fund. This result is compelled by a realization that the lowering of the tax irretrievably
lowers the dedication because insufficient revenues are available to maintain the present rate of
the dedication. Since the only power retained by the legislature with respect to a dedication
(other than administrative alterations in the management of the dedication) is the power of repeal,
such irretrievable action is tantamount to a repeal of the dedication. 1959 Op. Att'y Gen., No. 14.

When the legislature raises the tax, the excess tax simply goes into the general fund. 1959
Op. Att'y Gen. No. 14.

A dedication is not repealed in its entirety by the partial elimination of its source but
rather that it is reduced to provide for a dedication solely from all that is left of the source. June
2, 1978 Op. Att'y Gen.

The prohibition against dedications should be read in conjunction with Alaska Const., art.
Xl, Sec. 7, which deals with restrictions on the initiative and referendum. Therein it is stated that
the initiative and referendum shall not be used to create or apply to dedications of "revenue."
1959 Op. Att'y Gen., No. 7.

Pre-existing dedications of revenue established by statute to satisfy trust obligations
imposed by federal law are excluded from the reach of Alaska Const., art. EX Sec. 17. That
section applies to proceeds net of dedications otherwise permitted under this section, which
permits dedications that are required for participation in a federal program. 1993 Op. Att'y Gen.
No. 1

Any attempted dedication of funds after April 26, 1956, which was not absolutely
required for participation in federal programs, had to be covered into the general fund, any statute
notwithstanding. 1959 Op Att'y Gen. No. 7, issued prior to the 1977 amendment of this section.

Although fourth class cities may now be incorporated cities within the intent of AS
43.70.080, they would not be entitled to any refunds under such section, since if this were the
case, the effect of ch. 79, SLA 1959 would be to make a new dedication of a state tax or license
for a special purpose. Any such dedication would be invalid under the provisions of this section.
1960 Op. Att'y Gen., No. 5.

Any repeal or repeal and re-enactment of a dedication during the 1957 session takes the
dedication from under the protection of the grandfather clause, and a re-enactment either in 1957
or later is a nullity unless the dedication is required by the federal government for participation in
federal programs. 1959 Op. Att'y Gen., No. 7, issued prior to the 1977 amendment of this
section.

Employees' retirement system and emoluments of office for all commissioners, heads of
state agencies and the members of the judiciary and legislature are authorized by the Alaska
Constitution and are implied exceptions to the prohibition of this section. 1969 Op. Att'y Gen.,
No. 5 overruled in part on other grounds, May 2, 1975 Op. Atty Gen.

The Violent Crimes Compensation Board is authorized by statute to recover, receive, and
collect receipts; however, under the Alaska Constitution, all receipts must revert to the general
fund. September 25, 1980 Op. Att'y Gen.

The provisions of AS 16.43.310 and 16.43.320, which authorize the Commercial
Fisheries Entry Commission to establish and administer a buy-back program, offend the state
constitutional prohibition against dedicated funds. May 23, 1985 Op. Att'y Gen.



Decisions -
This clause prohibiting dedicated funds seeks to - preserve an annual appropriation model

which assumes that not only will the legislature remain free to appropriate all funds for any
purpose on an annual basis, but that government departments will not be restricted in requesting
funds from all sources. Sonneman v. Hickel, 836 P.2d 936 (Alaska 1992).

Assessments authorized by former AS 16.10.530 were "proceeds of a state tax or
license." - Since the constitution prohibits the dedication of any source of revenue, including both
"taxes" and "special assessments," the assessments authorized by former AS 16.10.530 were
"proceeds of a state tax or license," within the meaning of this section, whether or not the salmon
assessments fit the definition of "special assessments.” State v. Alex, 646 P.2d 203 (Alaska
1982).

Coastal protection fund held invalid. - As provided for in ch. 266, SLA 1976, the coastal
protection fund in former AS 30.25, which regulated the transfer of crude oil, refined petroleum
products, or by-products of oil terminal facilities, was a dedication of the proceeds of a tax or
license and invalid under this section. Chevron U.S.A., Inc. v. Hammond (A77-195 Civil), F.
Supp. (D. Alaska 1978).

Risk charges for each classification of certificate issued under former AS 30.25, which
were deposited in the coastal protection fund, were the proceeds of a license or tax within the
meaning of this section, which prohibits the dedication of any state tax or license to any special
purpose with certain exceptions. Chevron U.S.A., Inc. v. Hammond (A77-195 Civil), F. Supp.
(D. Alaska 1978).

Attorney general could not save provisions of former AS 30.25 from unconstitutionality
under this section by directing promulgation of regulations inconsistent with statute. - See
Chevron U.S.A., Inc. v. Hammond (A77-195 Civil), F. Supp. (D. Alaska 1978).

Deposit of Alaska Power Authority revenues into state general fund. - Net proceeds from
the Alaska Power Authority's operations in excess of actual debt payments are deposited into
the state general fund, the Authority receiving money for maintenance and operation of its
facilities from legislative appropriations. M-K Eng'g Co. v. Alaska Power Auth., 662 F. Supp.
303 (D. Alaska 1986).

Based upon this article, funds left over from Alaska Power Authority projects are lapsed
into the state's general fund for later reappropriation. M-K Eng'g Co. v. Alaska Power Auth.,
662 F. Supp. 303 (D. Alaska 1986).

Cited in State v. Anthony, 810 P.2d 155 (Alaska 1991).
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Session Interim
Alaska State CaBitaI P.0. Box 137
Juneau, Alaska 99801-1182 Akiak, Alaska 99552
Phone: (907) 465-4942 Phone: (907) 765-7526
Representative lvan M. lvan
MEMORANDUM
TO: Representative Jeannette James, Chair
House State Affairs Commi
FROM: Representative Ivan M. lvan (Jj!'\v
DATE: January 29,1997
RE: Scheduling of House Joint Resolution 18

Please consider this request to hear House Joint Resolution 18: Dedicated Funds;
Rates May be Changed, before the House State Affairs Committee at your earliest

possible convenience.

This proposed constitutional amendment will allow voters in the next general
election to decide if the legislature can change the rate or license the proceeds of
funds dedicated for a special purpose. The dedicated fund had to be in existence as of

April 24,1956.

Please do not hesitate to contact either myself or Tom Wright of my staff if you have
questions or need further information.

Aklachok =Akiak = Alcknagtk = Atmaulluak <« 1Jellicl « Cbcfomak = Clark's Point « Dillingham ®Eck « Ekuk « Ekwok =« Gooilnews Day =
Kaslgluk « Klpnuk < Kollganek « Konglgnnak «Kwcthluk « Kwlgllingok « Manokotak = Napaklak « Napasklak « New Sluyahok «Nunnpltchnk «
Oscurvillc = Platinum < Portage Creek = Qulnhagak «Toglak «Tuntutullak «Twin Hills



FISCAL NOTE

STATE OF ALASKA BILL NO. HJR 18

1997 LEGISLATIVE SESSION
Dept. Affected Office of the Governor

Revision Date . )
Title Const. Amdl.: Changing rate of a tax or license ‘BRU Elective Operations
Component General and Primary Elections

Sponsor Representative Ivan

Requester House State Affairs Component Serial No. n22

(Thousands of Dollars)

cxpenditures/Revenues
FY 99 FYOO FY 01 FY 02 FY 03

OPERATING EXPENDITURES FY 98
Personal Services

Travel

Contractual 3.0
Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 3.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

[CHANGE IN REVENUES [
FIUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF 3.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other
TOTAL 0.0 3.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY97) cost: none
POSITIONS
Full-time 0
Part-time 0
Temporary 0
ANALYSIS: (Attach a separate page ifnecessary)

This figure includes the cost of providing information about this issue in the Official Election Pamphlet as required by AS

15.58, and the programming costs for counting votes cast on the measure. However, only four measures can be

printed on a single ballot card. Ifthis measure requires printing an additional ballot card, the costs will increase by

$56.0.
Prepared by Dana LaTour Phone 465-5347
Division Division of Elections Date 1131197

Lt. Governor Fran Ulmer Dale 1/31/97

Office of the Lieutenant C  3rnor
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR™S LEGISLATIVE OFFICE
Farfrtterdetriation infanataon, Al toGarorsLedene e

Approved by Co
Agency



