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Representative Ivan M. Ivan

S P O N S O R  S T A T E M E N T  - H O U S E  JO IN T  R E S O L U T IO N  18

This resolution proposes an amendment to Article IX, Section 7 of the state 
constitution. The current article allows for the dedication of funds for a specific 
purpose as long as it existed by April 24, 1956. This resolution w ould allow a 
changing of a rate of a tax or license of which the proceeds are dedicated to a special 
purpose. This proposed amendment v/ould be placed before the voters at the next 
general election, if approved by the Legislature.

I introduced this resolution because of the differing opinions represented by the 
attorney general's office and Legal Services in regards to the dedication of a tax 
increment to a specified purpose. In order to avoid litigation, especially if the 
proceeds of the tobacco tax are to be placed into the school fund or if the legislature 
changes any other tax rate or license fee, into which proceeds are to be placed into a 
dedicated fund, this resolution is a means to resolve that potential problem.
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A M E N D M E N T

OFFERED IN  T H E  H OUSE 

TO: H JR  18

Page 1, line 1:

D elete "an amendment"

Insert "amendments"

Page 1, fo llow ing line 12:

Insert a  new  bill section to read:

"* Sec. 2. A rticle XV, Constitution o f the State o f A laska, is am ended by adding a new

section to read:

Section 29. Effective Date and Retroactive Effect of Amendment to 

Section 7 of Article IX. The 1998 am endm ent perm itting changes in the rate o f a 

tax o r license that is dedicated to a special purpose (art. IX, sec. 7) shall take effect 

the day after certification o f the election returns by the lieutenant governor and is 

retroactive to October 1, 1997."

R enum ber the follow ing bill section accordingly.

Page 1, line 13:

D elete "am endm ent"

Insert "am endm ents"
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(907) 465-3867 or 465-2450 S T A T E  O F  A L A S K A
PAX (907) 465-2029 t 130 Seward Street. Suite 409
vlail Stop 3101 ' Juneau. Alaska 99801-2105

M E M O R A N D U M  April 26. 1996

S U B JE C T : Draft CSHB 4 3 1 ( )(Work Order No. 9-LSI518NF)

T O : Representative Jeannette James. Chair
House State A ffairs Committee

F R O M : Jack Chenow eth
Legislative Counsel

This is drafted in the alternative.

Until a few weeks ago, based on a very old Opinion o f  Lhe Attorney General, I would have 
advised as a m atter o f  course that this proposal to dedicate the tax increment constituted a 
violation o f  the dedicated fund prohibition o f  article IX. section 7. Now, as a result o f  further 
research explained in Legislative Counsel Mike Ford's April 3 memorandum, I believe that 
conclusion is not so certain.

The drafting o f the amendment reflects the possibility that the dedication might not be found 
unconstitutional for the reason giver, in that memo.

To repeat advice already provided to you:

Under AS 43.50.140, the proceeds derived from the original tobacco tax are required to be 
paid into the school fund. This fund avoids the constitutional prohibition against dedicated 
funds contained in Article IX. sec. 7. o f  the Alaska Constitution because the fund existed at 
the tim e the Alaska Constitution w as ratified by the voters. Specifically, the A laska 
Constitution provides that the dedicated funds prohibition does not "prohibit the continuance 
o f  any dedication for special purposes existing upon the date o f  ratification o f  this section 
by the people o f  Alaska." The two main motivations for the ban on dedicated funds are to 
maintain the potential o f  flexibility in budgeting and to ensure that the legislature does not 
abdicate its responsibility in making budget decisions. Fairbanks v. Convention & Visitors 
Bureau. 818 P.2d 1153. at 1158 (Alaska 1991).

A question was raised as to whether the Alaska Constitution allows the legislature to change 
the amount o f  the tax, without affecting the status o f  the school fund as an exception to the 
dedicated fund rule. In 1959. the Attorney General issued opinion No. 7, that concluded that 
the "legislature has no power to raise or lower the dedication by increasing or decreasing the



tax or license fee or the rate thereof which is set aside." 1959 Opinion No. 7, at page 5. This 
conclusion is. however, contradicted by the minutes o f the constitutional convention. In 
discussing the language in A rticle IX. sec. 7, at the constitutional convention, the question 
arose as to the effect o f this section regarding a change to the rate o f taxation in a dedicated 
fund. The com m ittee with the responsibility for writing Article IX was the com mittee on 
Finance and Taxation. The spokesm an for that com mittee was Barrie M. While. The 
follow ing discussion with D elegate W hite and other delegates illustrates the intent o f  the 
fram ers o f  the Alaska Constitution:

R. RIVERS: May I m ake a correction? When I was illustrating the gas tax 
about the going up to six, no that would be wrong, because absolutely 
allowing allocations as exist at the time this constitution is ratified would fix 
the ceiling, I am sure, as to how  high they could go. I'll call this the closing, 
i f  you wish, Mr. M cCutcheon. But certainly they could go through. Now, 
when Mr. Taylor read m y proposed amendment, he said "allocations allowed 
at the tim e this goes into effect" and he may have inadvertently omitted 
"continuance o f '. All I'm  objecting to is this "continuance o f '. I'm in accord 
with their idea o f  not letting any more allocations come along, but when you 
say "continuance o f  allocations I immediately think o f the rate o f  allocations 
as well as the subject matter. N ow  if  they are only going to allow allocations 
on particular subjects that are now covered by allocations then I have no 
quarrel w ith them w hatsoever but I am sure that’s not the intent o f  the 
Committee. The Com m ittee intends to allow such rates o f allocations as will 
exist when this constitution is ratified but no one may go beyond those rates 
in the future and if  they ever drop down, this continuance business does not 
allow  them to re-enact.

PRESID EN T EGAN: Mr. M cCutcheon.

M CCUTCHEON: Mr. President, if as Mr. Rivers deduces, the terminology 
o f  this sentence m eans that the rates are frozen. The principle behind this 
sentence is not that the rates are frozen, it is the principle o f  allocating 
earm arked funds. It is not a matter o f percentage wise, it is a theory' o f 
earm arked funds and I can 't see his argument in this by striking out 
"continuance". He proposes that this is going to cure the proposition o f  a 
freeze. He thinks P : • a freeze. It is not a freeze in any respect o f  the word 
as far as I can see; .t is a m atter o f a theory o f earmarked funds and doesn't 
have anything to do w ith dollar and cents or percentages.

PRESID ENT EGAN: Mr. V ictor Rivers.

V. RIVERS: Mr. President, I would like to ask the Committee what their 
intent was on that. I w ould like to hear what they say.

R e p r e s e n t a t i v e  J e a n n e t t e  J a m e s

A p r i l  2 6 .  1 9 %

I’a g e  2



PRESIDENT EGAN: Do you wish to answer that. Mr. White?
i

WHITE: I think 1 can answer for all the Committee on that. Mr. Rivers. It 
is not the intent o f  the Committee that this be interpreted to mean a freeze in 
any way. shape, or forni. The Committee feels that the objections raised by 
Mr. Rivers are covered by the existing language. The reason the Committee 
resists the deletion o f the words "continuance o f  is that it would then mean 
that the legislature could discontinue a presently earmarked fund next year 
and then 50 years from now bring it back into being. We do not intend that 
that be the case.

V. RIVERS: If you are not freezing an amount, could they raise an existing 
allocation under this? On the gasoline tax could they raise that to six per cent 
according to your thinking on this?

WHITE: Certainly they could.

V. RIVERS. If  they lowered it down to three could they then re-enact two 
more after that?

WHITE: The Committee intends that this not have anv reference to rates at 
all. The Com m ittee intends that this apply to the allocation o f particular 
taxes to a particular propose and no more than that.

V. RIVERS: I just wanted this in the record. Now if  they wipe it out 
altogether, discontinue it, it's gone forever, is that right?

W HITE: That is right.

V. RIVERS: But if you discontinue half o f it. you can raise it back up?

WHITE: That would mean that.

(Em phasis added). This discussion indicates a clear intent on the part o f  the delegates to 
allow  a change to the rate o f  taxation without affecting the status o f  a dedication o f  the 
proceeds o f  the tax. While the intent o f the constitutional framers has weight, the final 
decision on interpretation o f  the Alaska Constitutional rests with the Alaska Supreme Court. 
It is possible that the court would disagree with the intent expressed in the constitutional 
m inutes and find that any change to the rate o f tobacco taxation destroys the status o f  the 
school fund as an exception the dedicated fund rule. Nonetheless, comments by delegates 
to the constitutional convention do have some bearing on the decision making process o f the 
A laska Suprem e Court. In Start v. Hapglund. 374 P.2d 316. 319 (Alaska 1962). the court 
stated that

' R e p r e s e n t a t i v e  J e a n n e t t e  J a m e s
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opinions o f  individual* m em bers o f  the constitutional convention are not
considered to be a safe guide in ascertaining the purpose o f  a majority o f  the
convention when adopting a particular provision. But reports o f  com m ittees
and statements o f  chairmen o f  such com m ittees stand on m ore solid footing

• ii,^ n f  t |^  pnnclinu bodv.

R e p r e s e n t a t i v e  J e a n n e t t e  J a m e s
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(Emphasis added) Therefore, the com m ents o f  Mr. W hite, as chairman o f  the com m ittee 

finance and taxation, m ay be persuasive to the court.

Please contact me if you have further questions.
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M E M O R A N D U M April 3,1996

SUBJECT: Tobacco Tax - (Work Order No, 9-LS1832)

TO: Representative Jeannette James

FROM: Michael F. Ford 
Legislative Counsel

You have asked for an explanation o f the effects o f an increase o f  the tobacco tax 
(AS 43.50.090) on the dedicated fund provision contained in AS 43.50.140. As explained 
in this memo, it appears that the legislature may be able to increase the tax without affecting 
the dedicated status o f  the state school fund.

Under AS 43.50.140, the proceeds derived from the tobacco tax are required to be paid into 
the school fund. This ftind avoids the constitutional prohibition against dedicated funds 
contained in Article IX, sec. 7, o f the Alaska Constitution because the fund existed at the 
time the Alaska Constitution was ratified by the voters. Specifically, the Alaska Constitution 
provides that the dedicated funds prohibition does not "prohibit the continuance o f any 
dedication for special purposes existing upon the dale o f ratification o f  this section by the 
people o f  Alaska." The two main motivations for the ban on dedicated funds arc to m aintain 
the potential o f  flexibility in budgeting and to ensure that the legislature does not abdicate 
its responsibility in making budget decisions. Fairbanks v. Convention & Visitor Bur.. 818 
P.2d 1153, at 1158 (Alaska 1991).

The precise question you have raised is whether the Alaska Constitution allows the 
legislature to change the amount o f the tax, without affecting the status o f  the school fund 
as an exception to the dedicated fund rule. In 1959, the Attorney General issued opinion No. 
7, that concluded that the "legislature has no power to raise or lower the dedication by 
increasing or decreasing the tax or license fee or the rate thereof which is set aside." 1959 
Opinion No. 7, at page 5. This conclusion is, however, contradicted by the minutes o f the 
constitutional convention. In discussing the language in Article IX, sec. 7, at the 
constitutional convention, the question arose as to the effect o f this section regarding a 
change to the rate o f  taxation in a dedicated fund. The committee with the responsibility for 
writing Article IX was the committee on Finance and Taxation. The spokesman for that 
committee was Mr. Barrie M. White. The following discussion with Mr. White and other 
delegates illustrates the intent of the framers o f the Alaska Constitution:



R. RIVERS: May I make a correction? When I was illustrating the gas tax 
about the going up to six, no that would be wrong, because absolutely 
allowing allocations as exist at the time this constitution is ratified would fix 
the ceiling, I am sure, as to how high they could go. Til call this the closing, 
if  you wish, Mr. McCutcheon. But certainly they could go through. Now, 
when Mr. Taylor read my proposed amendment, he said "allocations allowed 
at the time this goes into effect" and he may have inadvertently omitted 
"continuance o f .  All Tm objecting to is this "continuance o f '. Fm in accord 
with their idea of not letting any more allocations come along, but when you 
say "continuance o f' allocations I immediately think of the rate o f  allocations 
as well as the subject matter. Now if  they are only going to allow allocations 
on particular subjects that arc now covered by allocations then I have no 
quarrel with them whatsoever but I am sure that's not the intent o f the 
Committee. The Committee intends to allow such rates o f allocations as will 
exist when this constitution is ratified but no one may go beyond those rates 
in the future and if  they ever drop down, this continuance business docs not 
allow them to re-enact

PRESIDENT EGAN: Mr. McCutcheon.

MCCUTCHEON: Mr. President, if  as Mr. Rivers deduces, the terminology 
o f  this sentence means that the rates are frozen. The principle behind this 
sentence is not that the rates are frozen, it is the principle o f  allocating 
earmarked funds. It is not a matter o f  percentage wise, it is a theory o f 
earmarked funds and I can’t see his argument in this by striking out 
"continuance". He proposes that this is going to cure the proposition o f  a 
freeze. He thinks it is a freeze. It is not a freeze in any respect o f  the word 
as for as I can see; it is a matter o f a  theory o f  earmarked funds and doesn't 
have anything to do with dollar and cents or percentages.

PRESIDENT EGAN: Mr. Victor Rivers.

V, RIVERS: Mr. President, I would like to ask the Committee what their 
intent was on that I would like to hear what they say.

PRESIDENT EGAN: Do you wish to answer that, Mr. White?

WHITE: I think I can answer for all the Committee on that, Mr. Rivers. It 
is not the intent o f the Committee that this be interpreted to mean a freeze in 
any way, shape, or form. The Committee feels that the objections raised by 
Mr. Rivers are covered by the existing language. The reason the Committee 
resists the deletion o f the words "continuance o f ' is that it would then mean 
that the legislature could discontinue a presently earmarked fund next year

Representative Jeannette James
April 3,1996
Page 2
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and then 50 years from now bring it back into being. We do not intend that 
that be the case.

V. RIVERS: I f  you arc not freezing an amount, could they raise an existing 
allocation under this? On the gasoline tax could they raise that to six per cent 
according to your thinking on this?

WHITE: Certainly they could.

V. RIVERS. I f  they lowered it down to three could they then re-enact two 
more after that?

WHITE: The Committee intends that this not have any reference to rates at 
all. The Committee intends that this apply to the allocation o f particular 
taxes to a particular propose and no more than tha t

V. RIVERS: I just wanted this in the record. Now if they wipe it out 
altogether, discontinue it, it's gone forever, is that right?

WHITE: That is r ig h t

V. RIVERS: But i f  you discontinue half o f  it, you can raise it back up?

WHITE: That would mean that

We believe that this discussion indicates a clear intent to allow a change to the rate o f 
taxation, without affecting the status o f  a dedication o f  the proceeds o f the tax. To this 
extent, we disagree with the 1959 opinion No. 7 issued by the Attorney General, that the 
framers o f  the constitution intended that a change to the rate o f taxation would destroy the 
dedicated status o f the fund.

It is important to note that while the intent o f the constitutional framers has weight, the final 
decision on interpretation o f the Alaska Constitutional rests with the Alaska Supreme Court. 
It is possible that the court would disagree with the intent expressed in the constitutional 
minutes and find that any change to the rate o f tobacco taxation destroys the status o f  the 
school fund as an exception the dedicated fund rule. Nonetheless, comments by delegates 
to the constitutional convention do have some bearing on the decision making process o f the 
Alaska Supreme C ourt In Starr v. Haggund. 374 P.2d 316,319 (Alaska 1962), the court 
stated that '’opinions o f individual members o f the constitutional convention are not 
considered to be a safe guide in ascertaining the purpose o f a majority o f  the convention 
when adopting a particular provision. But reports o f  committees and statements o f chairmen 
o f such committees stand on more solid footing and may bejesorted joJn  determining the

Representative Jeannette James
April 3, 1996
Page 3



intent of the enacting body.’1 (Emphasis added) Therefore, the comments of Mr. White, as 
chairman of the committee on finance and taxation, may be persuasive to the court

You have also asked if the rate of taxation is changed, does the additional revenue go into 
the school fund or the general fund? We believe that any increase in the tax imposed under 
AS 43.50.090 will not, by itself, affect the disposition of the proceeds of the tax. The 
increased revenues will still flow into the school fund as required under AS 43.50.140. It is 
also important to note that to maintain the status of the school fund as an exception to the 
dedicated fund rule, that disposition of the proceeds of the tobacco tax cannot be changed. 
To change the disposition of the proceeds of the tax as required under AS 43.50.140 would 
destroy die dedicated fund exemption granted to the school fund under Article IX, s e c . 7, of 
the Alaska Constitution.

Please contact me if you have further questions.

Representative Jeannette James
April 3,1996
Page 4
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as to
S h a r i n g  o f  T a x e s  w i t h  L o c a l  
U n i t s  of G o v e r n m e n t  b y  O p i n­
i o n  No. 31* D e c e m b e r  2, i9 6 0 .

The H o n o r a b l e  H u g h  J . W a d e  
Acting G o v e r n o r  o f  A l a s k a  
State C p i t o l  
Juneau, Al a s k a

Re: T h e  P r o h i b i t i o n  A g a i n s t  D e d i c a t e d  Funds Contained
i n  A r t i c l e  EC, S e c t i o n  7  of t h e  C o n s t i t u t i o n  of 

 t h e  S t a t e  o f  A l a s k a . _______________________________________

Dear G o v e r n o r  Wade:

I h a v o  f o r  c o n s i d e r a t i o n  y o u r  r e q u e s t  of F o t r u r r y  27, 1 9 5 9 , 
for a n  G p i n i o n  o n  § 7, A r t i c l e  EC of t h e  Cor.stitv.t; a , You 
have s p e c i f i c a l l y  r e q u e s t e d  w h e t h e r  a n  i n c r e a s e  i n  z-aj tax on 
gasoline u s e d  i n  t h e  a v i a t i o n  i n d u s t r y  i n  A l a s k a  c ould c o n­
stitutionally be d i v e r t e d  t o  t h e  A v i a t i o n  Fund o r  w h e t h e r  the 
excess m u s t  go i n t o  t h e  g e n e r a l  fund.

•Section 7 r e a d s  as f o I I ovjs :

" D E D I C A T E D  F U N D S .  T h e  p r o c e e d s  of a n y  state 
t a x  o r  l i c e n s e  s h a l l  n o t  be d e d i c a t e d  t o  a n y  
s p e c i a l  p u r p o s e ,  e x c e p t  w h e n  r e q u i r e d  b y  the 
f e d e r a l  g o v e r n m e n t  f o r  s tate p a r t i c i p a t i o n  i n  
f e d e r a l  p r o g r a m s .  T h i s  p r o v i s i o n  shall not 
prohibit" t h e  c o n t i n u a n c e  of a n y  d e d i c a t i o n  f o r  
s p e c i a l  p u r p o s e s  e x i s t i n g  u p o n  t h e  da t e  of 
r a t i f i c a t i o n  of  th i s  c o n s t i t u t i o n  by t h e  
p e o p l e  o f  A l a s k a . "

I n a s m u c h  as t h i s  p r o b l e m  is r e l a t e d  t o  a w i d e  v a r i e t y  of C o m­
dex r e v e n u e  d e d i c a t i o n s  w h i c h  a r e  n o w  lav/ or p r o p o s e d  law and 
JJftce t h e  p r o b l e m  is  b a s i c  t o  s t a t e  f i n a n c i n g ,  t h e  scope o f  

o p i n i o n  Is b r o a d e n e d  b e y o n d  the q u e s t i o n  at h a n d  to a 
^ r a l  r e v i e w  o f  § 7  of  t h e  C o n s t i t u t i o n .

This s e c t i o n  h a s  b e e n  d i l i g e n t l y  r e s e a r c h e d  b y  rec o u r s e  
the m i n u t e s  o f  t h e  C o n s t i t u t i o n a l  C o n v e n t i o n  of 1955-1955.



H o n ,  H u g h  J. h a d e

A c t i n g  Q o v e r n o r  o f  A l a s k a

M a r c h  1 1 ,  1 9  59
-2- H o n  

A c--

T h e  t y ped t r a n s c r i p t s  have been uoed w h e r e v e r  available. How­
ever, § 7 was I n t r o d u c e d  on the floor of the C o n v e n t i o n  o n  the 
m o r n i n g  of J a n u a r y  17* 1956, and no t r a n s c r i p t B  are available, 
P o r  that m o r n i n g  s e s s i o n ,  the taoe r e c o r d i n g s  of the d e b a t e s  
of the d e l e g a t e s  w e r e  l i s t e n e d  to. R e f e r e n c e s  to the t a p e s  ao 
as to p r o v i d e  b o t h  p e r t i n e n t  q u o t a t i o n s  a n d  their c o n t e x t  would) 
be i m p o s s i b l e  w i t h o u t  e x t e n d i n g  this o p i n i o n  to u n m a n a g e a b l e  
length. H o w e v e r ,  r e f e r e n c e s  w i l l  be m a d e  to the tapes b y  giving 
the foot of tape a t  w h i c h  the p e r t i n e n t  d i s c u s s i o n  t r a nspires 
a n d  then s u m m a r i z i n g  t h e  occurrences, l e a v i n g  the c o n t e x t  to 
be v e r i f i e d  f r o m  the o r i g i n a l  by i n t e r e s t e d  persons.

T o  g r a s p  the p r o b l e m  e x a m i n a t i o n  of the reasons b e h i n d  
§ 7 and the e v i l s  to be avoided, thereby, w i l l  be necessary.

P r i o r  to the C o n v e n t i o n ,  the Public A d m i n i s t r a t i o n  Service 
was e m p l o y e d  b y  the A l a s k a  S t a t e h o o d  C o m m i t t e e  to p r e p a r e  
C o n s t i t u t i o n a l  S t u d i e s  f o r  the c o n v e n t i o n  delegates. S e e  Vol.;; 
of the C o n s t i t u t i o n a l  S t u d i e s ,  Sec. IX, p p  27-30. A m o n g  the 
r e a sons s u c h  a p r o h i b i t i o n  as is f o und i n  § 7 was r e commended 
are the f o l l owing:

1. F l e x i b i l i t y  of budgeting.
2. F i n a n c i a l  control.
3. L a c k  o f  r e l a t i o n s h i p  bet w e e n  the tax and purpose.

P e r c e n t a g e s  of d e d i c a t e d  fur.d3 as c o m p a r e d  to total r e v enue 
w e r e  cited f o r  v a r i o u s  states.

L i s t e n i n g  to the ta p e  recordings of the morn i n g  session 
of J a n u a r y  17, 1956, I m p e l s  the c o n c l u s i o n  that the delegates 
w e r e  d e s i r o u s  of e l i m i n a t i n g  d e d i c a t i o n s  s o  that the Legislat^j 
w o u l d  have the g r e a t e s t  f l e x i b i l i t y  i n  a l l o c a t i n g  tax revenue! 
on a b a s i 3 of need. It was sta t e d  that, a s  a matter of com- . 
pr o m i s e ,  a g r a n d f a t h e r  cl a u s e  had been i n c l u d e d  in § 7 to per^j 
all d e d i c a t i o n s  e x i s t i n g  o n  the date of r a t i f i c a t i o n  of the 
C o n s t i t u t i o n  (April 24, 1956) to continue. A n  a m e n d m e n t  to 
this clau3e, o f f e r i n g  a  change fr o m  the d a t e  of ratification 
to the e f f e c t i v e  d a t e  o f  the C o n s t i t u t i o n  was defeated. (See 
the t r a n s c r i p t s  p p  5 7  e t  seq. on J a n u a r y  23, 1956.)

O t h e r  than the g r a n d f a t h e r  clause w h i c h  permits existing 
d e d i c a t i o n s ,  there is a  f u r t h e r  e x c e p t i o n  to the prohibition.
A n y  d e d i c a t i o n s  '‘re q u i r e d "  for p a r t i c i p a t i o n  in F e d e r a l  p r o­
grams  are p e r m i t t e d .  F e d e r a l  c o n s e r v a t i o n  statutes presently, 
r e q uire c e r t a i n  l i c e n s e  f e e s  to be d i v e r t e d  to special p urpn3 1 
in o r d e r  f o r  s t a t e s  to r e c e i v e  m a t c h i n g  f u n d s .  (Eor i n s t a n c y  

see 16 U S C A  669 a n d  lu  U 3 C A  777.) Only t h o s e  dedica t i o n s
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re a requi-'-:' w i l l  be p e r m i t t e d .  A n y  a t t e m p t e d  d e d i c a t i o n  
r funds a f » o r  A p r i l  26, 191-6, w h i c h  is not a b s o l u t e l y  r e q u i r e d  
jr p a r t i c i p a t i o n  in F e d e r a l  p r o g r a m s  mu s t  be c o v e r e d  i n t o  
le g e n e r a l  fund, a n y  s t a t u t e  n o t  w i t h s t a n d i n g .

'ike p r o h i b i t i o n  a g a i n s t  d e d i c a t i o n s  s h o u l d  be read in 
injunction w i t h  § 7 of A r t i c l e  X I  of the C o n s t i t u t i o n  w h i c h  
jal3 w i t h  r e s t r i c t i o n s  on  the i n i t i a t i v e  a n d  r e ferendum. T h e r e -  
a it is s t a t e d  that the i n i t i a t i v e  a n d  r e f e r e n d u m  s h a l l  not

r Mote 
tioi

L U1 C.Iij .J UUVW UUA ■/J. J.AbvllUt.t .kllO.*. g vsu iilly  con-
•adiction is r e s o l v e d  b y  r e f e r e n c e  to the t y p e d  t r a n s c r i p t s  
; pare 31 of J a n u a r y  24, 1 9 3 6 . T h e r e  it was e x p l a i n e d  to be 
fee i n t e n t  that "revenues'’ is a b r o a d e r  t e r m  t h a n  "tax o r  
censc' a n d  ...e_r.s all p r o c e e d s  c o m i n g  to the State. Conseq u e n t l y ,  
is p r o p e r  f o r  a l e g i s l a t u r e  to d e d i c a t e  a n y  revenues that 

■e p r o c e e d s  of n e i t h e r  t a x e s  o r  licenses.

The g r a n d f a t h e r  c l a u s e  is s t a t e d  as a n  e x c e p t i o n  to the 
deral proni'jition i n  the f o l l o w i n g  language:

“. . , T n i s  p r o v i s i o n  s h a l l  not p r o h i b i t  
the c o n t i n u a t i o n  of a n y  d e d i c a t i o n  f o r  
s p e c i a l  p u r p o s e s  e x i s t i n g  u p o n  the d a t e  
of r a t i f i c a t i o n .  . . .

Th e  q u e s t i o n  y o u  p o s e  is W h e t h e r  o r  not the rate of the 
Election car. be raised. In o t h e r  words, if a  tax p r o c e e d  or 
Portico, t h e r e o f  is d e d i c a t e d  to a s p e c i a l  pur p o s e ,  m a y  the 

of tax be o r  the p r o p o r t i o n  cf tie p r o c e e d s  be raised, 
ercby i n c r e a s i n g  the a m o u n t  of d e d i c a t e d  fun d s .

It is my o p i n i o n  t h a t  no a c t i o n  b y  the L e g i s l a t u r e  is 
^ i s s i b l e  wr.ich w o u l d  (1) te n d  tc i n c r e a s e  o r  dec r e a s e  the 
centage of tne t o tal t a x  a n d  l i c e n s e  p r o c e e d s  w h i c h  are 
'outed, or (2) w h i c h  w o u l d . t e n d  to i n c r e a s e  or d e c r e a s e  the 
Ur.t of p r o c e e d s  w a i c h  are d e d i c a t e d .

The e x c e p t i o n  p e r m i t s  on l y  the ''continuation'' of d e d i c a -  
''e x i s t i n g  on the d a t e  of r a t i f i c a t i o n .  T o  raise the 

U o n  gas t a x  f r o m  5 to 7 c e n t s  a n d  d e d i c a t e  the w h ole
w o u l d  c o n s t i t u t e  a n o t h e r  and f u r t h e r  d e d i c a t i o n  of tax 

esde. T.ic o r . i j p r i o r  e x i s t i n g  d e d i c a t i o n  is one f o r  5 cents * 
bot one f o r  7 cents. T o  o e r m i t  e x i s t i n g  d e d i c a t i o n s  to 

**2

eatcd,

en ta g



H o n .  H u g h  J. W a d e  M a r c h  11, 1 9 5 9

A c t i n g  G o v e r n o r  o f  A l a s k a  -4-

T h e  f o r e g o i n g  o p i n i o n  is b o r n  out b y  the t a p e d  recordings 
of the C o n v e n t i o n  p r o c e e d i n g s .  ( R e f e r  to t a p e s  2, 3 and 4 

of J a n u a r y  17, 195c.)

A t  f o o t  540, tape 3> D e l e g a t e  J o h n s o n  p r o p o s e d  to amend 
the p r e s e n t  § 7 by  s t r i k i n g  the words, " p r o h i b i t  the continuance 
o f 1' a n d  i n s e r t i n g  i n  t h e i r  p l a c e  the words “a p p l y  to.'1

A t  f o o t  600, tape 3, D e l e g a t e  R a l p h  R i v e r s  spoke in 
f a v o r  of the a m e n d m e n t  b e c a u s e  he fe l t  it w o u l d  permit r e p e a l  
an d  r e - e n a c t m e n t  of e x i s t i n g  d e d i c a t i o n s .  D e l e g a t e s  J o h nson 
a n d  i'Jolan a t  f o o t  64c, tape 3, i n d i c a t e d  t h e i r  understanding 
of the a m e n d m e n t  was th a t  t h e  L e g i s l a t u r e  w o u l d  be powerless 
to r e p e a l  a n  e x i s t i n g  d e d i c a t i o n .  (Note: D e l e g a t e s  Johnson
an d  R i v e r s  we re f o r  the a m e n d m e n t ,  but d i s a g r e e  as to its 
m e a n i n g .  H o w e v e r ,  b o t h  t h e y  a n d  D e l e g a t e  N o l a n  indicate that 
the s e c t i o n  w i t h o u t  the a m e n d m e n t  c o u l d  not be repealed and 
r e - e n a c t e d  at a l a t e r  d a t e . )

A t  f o o t  313, et seq., tape D e l e g a t e  V i c t o r  Rivers say3 
D e l e g a t e  J o h n s o n ' s  a m e n d m e n t  s h o u l d  be s u p p o r t e d  because it 
v;ould p e r m i t  e x i s t i n g  d e d i c a t i o n s  to be raised, lowered, replaced 
or e l i m i n a t e d  b y  the L e g i s l a t u r e , He st a t e d  that the a m e n d­
me n t  w o u l d  t h e r e f o r e  g i v e  g r e a t e r  f l e x i b i l i t y  then the present 

w o r d i n g .

A t  f o o t  125, tape 4-, D e l e g a r e  N o r l a n d  s t a t e d  that he spoke 
f o r  the C o m m i t t e e  o n  F i n a n c e  a n d  T a x a t i o n ,  a n d  that it was 
t h e i r  i n t e n t  th a t  p r e s e n t  d e d i c a t i o n s  be a l l o w e d  until repealed; 
but ch a t  o n c e  it was r e p e a l e d ,  it c o u l d  not be later re-enacted.

At f o o t  215, this arr.encm.ent was d e feated 40 to

13.

At  f o o t  33 0 ,  tape 4, D e l e g a t e  R a l p h  R i v e r s  offered an
a m e n d m e n t  t o  5 7 w h i c h  w o u l d  d e l e t e  the w o rds "the continuance
o f . 1’

De l e g a t e  R a l p h  R i v e r s  at fo o t  345, says the present wording 
f r e e c e 3  the e x a c t  r a t e s  of the d e d i c a t i o n s  a l l o w e d  upon the 
d a t e  of r a t i f i c a t i o n  of the C o n s t i t u t i o n .  He advocated his 
a m e n d m e n t  so a 3  to g i v e  m o r e  f l e x i b i l i t y .  He stated that his 
a m e n d m e n t  w o u l d  not a l l o w  the rate to be r a i s e d  but would alio* 
it to be l o w e r e d  o r  t e m p o r a r i l y  d i s c o n t i n u e d .

A t  f o o t  39 5 ,  tape 4, Do-legate C o g hill s u p p o r t e d  the a m e n d­
me n t  t o  0 7 b e c a u s e  if a d o p t e d ,  it w o u l d  p e r m i t  the dedication
to be t e m p o r a r i l y  d o n e  aw a y  w i t h  o r  s u s p e n d e d  downward; t h e r e­
by a l l o w i n g  the L e g i s l a t u r e  more f l e x i b i l i t y  f o r  growth or 
d e c l i n e  i n  f i n a n c i a l  p r o b l e m s .
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At fo o t  420, tape 4. D e l e g a t e  G r a y  c h a l l e n g e d  the a m e n d­
m e n t  on the g r o u n d s  t h a t  it w a s , in substance, the same a m e n d­
m e n t  as the e a r l i e r  one o f f e r e d  by D e l e g a t e  J o h n s o n  at foot 540 
o f  tape 3.

D e l e g a t e  R a l p h  R i v e r s  a n s w e r e d  D e l e g a t e  G r a y  by s a y i n g  
t h a t  the p " r p o s e  of D e l e g a t e  J o h n s o n ' s  a m e n d m e n t  v/as to permit 
d o u b l i n g  tue d e d i c a t i o n s  o r  the rate involved, and the purpose 
of nis o w n  a m e n d m e n t  v/as to p e r m i t  l o w e r i n g  of rates w h i l e  
s t i l l  p r o h i b i t i n g  the rates f r o m  b e i n g  raised by the Legislature. 
D e l e g a t e  R a l p h  Rivers' a m e n d m e n t  v/as al s o  defeated, l e a v i n g  
§ 7 s u b s t a n t i a l l y  as i t  a p p e a r s  in the C o n s t i t u t i o n  a f t e r  r e­
d r a f t i n g  by the C o m m i t t e e  o n  style and draftins.

C o n s e q u e n t l y ,  the i n t e n t  of the d r a f t e r s  of the C o n s t i t u­
tion of tnc State of A l a s k a ,  was to p e r m i t  the c o n t i n u a n c e  of 
e x i s t i n g  d e d i c a t i o n s  at the t h e n  e x i s t i n g  r ates u ntil the 
L e g i s l a t u r e  s a w  fit to e x e r c i s e  the only p o w e r  r e t a i n e d  in 
r e l a t i o n  to them: t h a t  is, the p o w e r  to repeal.

A  d e d i c a t i o n  m u 3 t  be c o n t i n u e d ,  if at all, in e x a c t l y  
the same form. A n y  a t t e m p t e d  a l t e r a t i o n  short of r e p e a l  is 
a nullity. A d e d i c a t i o n  e n c o m p a s e s  (1) p r o c e e d s  o r  p a r t  of 
tr.o p r o c e e d s  of a t a x  or l i c e n s e  (2) set a s ide at a c e r t a i n  
rate (3 ) f o r  a p a r t i c u l a r  pu r p o s e .  T h e  L e g i s l a t u r e  has no 
p o wer to raise o r  l o w e r  the d e d i c a t i o n  by i n c r e a s i n g  o r  d e c r e a s i n g  
the t a x  or  license fee or the rate thereof w h i c h  is set aside. 
Also, there is no pov/er to b r o a d e n  or reduce the p u r p o s e s  for 
which an e x i s t i n g  d e d i c a t i o n  Is m ade, f o r  to do so is to alter 
the d e d i c a t i o n  itself.

I have for f u r t h e r  c o n s i d e r a t i o n ,  two q u e s t i o n s  s u b m itted 
by the D i r e c t o r  of the L e g i s l a t i v e  Council. F o r  p u r p o s e s  of 
continuity and cla r i t y ,  these q u e s t i o n s  and their a n s w e r s  will 
be set out herein. . , ;( 1 9  J 1 ) . • ‘ ■ 1

I n c  f i rst q u e s t i o n  is w h e t n e r  K.B. 1 2 u , / w h i c h  is s u b­
stantially a r e - e n a c t m e n t  of Ch. 10, SLA 1 9 4 3 , the A l a s k a  
Property T a x  Act, v i o l a t e s  <j 7 of the C o n s - l u u t i o n  b y  p r o­
viding in i> 4 of the bill that the tax le v i e d  by the S t a t e  shall 

turned ov e r  to the local p o l i t i c a l  s u b d i v i s i o n  w h e r e i n  col­
lected.

Yo u  are a d v i s e d  that it is my opin i o n  that s u c h  a  p r o­
vision v iolates the C o n s t i t u t i o n  a n d  is a p r o h i b i t e d  dedication, 
‘■bis is a tax p r o c e e d  w h i c h  at the time it. is c o l l e c t e d  ia 
®?-rr.!arked f o r  a s p e c i a l  p u r p o s e  (po l i t i c a l  s u b d i v i s i o n s ) . There 
1s j however, n o t h i n g  to p r e v e n t  e a c h  legis l a t u r e  f r o m  annually 
dicing an a p p r o p r i a t i o n  to the p o l i t i c a l  s u b d i v i s i o n s  of tr.e 
^bf'ies a l r e a d y  c o l l e c t e d  u n d e r  the Act. i 0 be- su.c, this is the
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e x p r e s s  i n t e n t  of the c o n s t i t u t i o n a l  framers: that ea c h
o b l i g a t i o n  of  g o v e r n m e n t  b e  J u d g e d  b o t h  o n  its own m e r i t s  a n d  
i n  c o m p a r i s o n  w i t h  t h e  m e r i t s  of o t h e r s  in the c o m p u t a t i o n  o f  
th e  budget. (See p a g e  31 et seq. o f  the w r i t t e n  transc r i p t s  
f r o m  the J a n u a r y  24, 1956, s e s s i o n  of  the C o n v e n t i o n  f o r  t h e  
p r o p o s i t i o n  that a d e d i c a t i o n  is p r e s e n t  w h e n  a tax p r o c e e d  
is e a r m a r k e d  from the t i m e  it  is c o l l e c t e d . )  Also note that 
a t  foot 113, tape 3* it i s  i n d i c a t e d  that the re t u r n  of 
l i c u o r  l i c e n s e  fees a n d  b u s i n e s s  l i c e n s e  f e e s  t o  political 
s u b d i v i s i o n s  c o n s t i t u t e d  a  d e d i c a t i o n ,  but s i n c e  they w e r e  e a r­
m a r k e d  at tiie time o f  r a t i f i c a t i o n ,  t h e y  w o u l d  continue to b e  

dedicated.

T h e  s e c o n d  p r o b l e m  p o s e d  by t h e  D i r e c t o r  of  the L e g i s l a­
t i v e  C o u n c i l  is w h e t h e r  o r  n o t  the r a w  fish t a x  refund to 
p o l i t i c a l  s u b d i v i s i o n s  c o u l d  be r a i s e d  fr o m  the present IQ'jo 
t o  5C£. I n  v i e w  o f  t h e  f o r e g o i n g  e x p r e s s i o n s ,  the a n s w e r  is 

i n  the negative.

You a r e  f u r t h e r  a p p r i s e d  that s i nce the r a t i f i c a t i o n  
d a t e  o f  the C o n s t i t u t i o n  w a s  A pril 26, 1956, all d e d i c a t i o n s  
m a d e  in the 1 9 3 7  s e s s i o n  o f  t h e  T e r r i t o r i a l  L e g i s l a t u r e  are 
n u l l i t i e s  as of J a n u a r y  3> 1959. A n y  m o n i e s  due and o w i n g  
p r i o r  to J a n u a r y  3 r d  m a y  be  c o v e r e d  to t h e i r  earmarked purposes, 
b u t  r e c e i p t s  due a n d  o w i n g  a f t e r  t h a t  w h i c h  fall into t h e  p r o­
h i b i t e d  c a t e g o r y  m u s t  b e  c o v e r e d  i n t o  the g e n e r a l  fund. A l s o  
n o t e  that a n y  repeal o r  r e p e a l  a n d  r e - e n a c t m e n t  of a d e d i c a t i o n  
d u r i n g  that s e s s i o n  t a k e s  t h e  d e d i c a t i o n  f r o m  u n d e r  the p r o t e c­
t i o n  of  the g r a n d f a t h e r  c l a u s e  a n d  a r e - e n a c t m e n t  ei t h e r  i n  
1 9 5 7  o r  l a t e r  is a n u l l i t y  u n l e s s  the d e d i c a t i o n  is r e q u i r e d  b y  
t h e  f e d e r a l  G o v e r n m e n t  f o r  p a r t i c i p a t i o n  i n  Federal progr a m s .

V e r y  t r u l y  yours,

J. G I F A I D  W I L L I A M S  
' ATTOIlliZY G E H E R A L

B y
J a c k  O ' H a i r  Asher 

A s s i s t a n t  A t t o r n e y  General

J O * H A : o h

Addendum: On page 5> p a r a g r a p h  6, a f t e r  H.3. 126, insert
i n t r o d u c e d  in the 1 9 5 7  L e g i s l a t u r e . "

cc: D e p a r t m e n t  of F i n a n c e
A l a s k a  Office B u i l d i n g
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JAY S. HAM M OND. GOV ERN O R

pouch <.  s u r e  c/pirn Lsitu m i
June 2, 1 9 7 8

Honorable T e r r y  G a r d i n e r  
Chairman, H o u s e  J u d i c i a r y  C o m m i t t e e  
Alaska H o u s e  o f  R e p r e s e n t a t i v e s  
pouch V
Juneau, A l a s k a  9 9 8 1 1

Re: L e g i s l a t i o n  on  F i s h e r­
m e n ' s  F u n d
O u r  File: J - 6 6 - 5 3 0 - 7 8

Dear C h a i r m a n  G a r d i n e r :

T h i s  r e s p o n d s  to y o u r  i n q u i r y  o f  M a y  3, 1978, w i t h  

respect to the l e g i s l a t i o n  e n a c t e d  last y e a r  b a s e d  o n  a d v i c e  

from this o f f i c e  w h i c h  w e  n o w  b e l i e v e  to h a v e  b e e n  in error. */ 

In brief, oxae o f  o u r  a t t o r n e y s  w h o  w a s  r e l a t i v e l y  

u n f a m i l i a r  w i t h  the n u a n c e s  o f  the p r o h i b i t i o n  a g a i n s t  d e d i­

cated fu . A l a s k a  C o n s t . ,  art. IX, §7, w o r k e d  w i t h  y o u r  

c.ommitto last y e a r  to d e v e l o p  l e g i s l a t i o n  w h i c h  w o u l d  e l i m­

inate the d o u b l e  fee p a i d  b y  c o m m e r c i a l  f i s h e r m e n  w h o  a r e  

also h o l d e r s  of  l i m i t e d  e n t r y  p e r m i t s .  T h e  r e s u l t s  a r e  c o n­

tained in s e c t i o n s  8 a n d  14, c h a p t e r  105, S L A  1977. In e f ­

fect, t h e y  e x e m p t e d  p e r m i t  h o l d e r s  f r o m  l i c e n s e  fees a n d

*/ Y o u  a l s o  r e q u e s t e d  a d v i c e  o n  the p r o p e r  d i s p o s i t i o n  o f  
I n t e r e s t  e a r n e d  f r o m  the F i s h e r m e n ' s  Fund. We h a v e  n o t  yet 
r e a c h e d  a c o n c l u s i o n  o n  t h a t  p o i n t  but w e  are n o w  c o n v i n c e d  
that n o  l e g i s l a t i o n  is r e q u i r e d  o n  it, i . e ., e i t h e r  the i n­
terest is a l r e a d y  a p a r t  o f  the d e d i c a t i o n  o r  it is not.
W h e n  o u r  r e s e a r c h e s  l e a d  us  to a c o n c l u s i o n ,  v:e w i l l  advise.



p r o v i d e d  f o r  p a y m e n t  in t o  the F i s h e r m e n ' s  F u n d  f r o m  m o n i e s

c o l l e c t e d  f o r  p e r m i t  fees o f  an a m o u n t  e q u a l  to t h e  a m o u n t

which w o u l d  h a v e  b e e n  p a i d  i n t o  the f u n d  f r o m  c o l l e c t i o n s

for c o m m e r c i a l  licenses. It w a s  t h e n  b e l i e v e d  t h a t  this

a r r a n g e m e n t  w o u l d  n o t  o f f e n d  the c o n s t i t u t i o n a l  p r o h i b i t i o n .

We n o w  c o n c l u d e  oth e r w i s e .

T h e  A l a s k a  C o n s t i t u t i o n ,  art. IX, 57, p r o v i d e s  in

r e l e v a n t  p a r t  as follows:

T h e  p r o c e e d s  of a n y  s t a t e  t a x  o r  l i c e n s e  s h a l l  
n o t  be d e d i c a t e d  to a n y  s p e c i a l  p u r p o s e  [with 
e x c e p t i o n s  not h e r e  r e l e v a n t ] . . . .  T h i s  p r o ­
v i s i o n  s h a l l  n o t  p r o h i b i t  the c o n t i n u a n c e  o f  
a n y  d e d i c a t i o n  f o r  s p e c i a l  p u r p o s e s  e x i s t i n g  
u p o n  the da t e  of the r a t i f i c a t i o n  o f  this s e c­
ti o n  [1956] b y  the p e o p l e  o f  A l a s k a .

T h e r e  c m  be n o  q u e s t i o n  t h a t  the f r a m e r s  o f  the c o n s t i t u­

tion fully i n t e n d e d ,  w i t h  o n l v  the e x c e p t i o n s  e x p r e s s l y  

stated, to b a r  for all time the a d d i t i o n a l  d e d i c a t i o n  o f  a n y  

n e w  or d i f f e r e n t  s t a t e  r e v e n u e s  f o r  s p e c i a l  p u r p o s e s .  3, 4, 

and 5 M I N U T E S ,  A L A S K A  C O N S T I T U T I O N A L  C O N V E N T I O N  2 2 9 7 - 2 3 0 1 ,  

2 3 6 1 - 2 3 9 0 ,  2 4 0 1 - 2 4 1 6 ,  3 4 1 5 - 3 4 2 0 .  T h e  r e a s o n s  for t h e i r  d o­

ing this w e r e  many, but b a s i c a l l y  the r e a s o n s  c a m e  d o w n  to 

the p r o p o s i t i o n  that n e i t h e r  the c h i e f  e x e c u t i v e  (as the 

S t a t e ' s  c h i e f  b u d g e t  o f f i c e r )  n o r  the l e g i s l a t u r e  (as the 

S t a t e ' s  o n l y  a p p r o p r i a t i n g  b o d y )  s h o u l d  h a v e  its h a n d s  t i e d  

f i n a n c i a l l y  b y  a m y r i a d  of d e d i c a t e d  f u n d s  for a m y r i a d  of
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d i v e r s e  p r o g r a m s  a n d  t h a t  e a c h  p r o g r a m  m u s t  c o m p e t e  a n n u a l l y  

w i t h  all o t h e r s  f o r  its f a i r  s h a r e  o f  a v a i l a b l e  m o n e y .  Id.

T h e  p r o h i b i t i o n ,  h o w e v e r ,  is a g a i n s t  n e w  d e d i c a­

tions, i . e ., t h o s e  d e d i c a t i o n s  o f  r e v e n u e s  w h i c h  d i d  n o t  

e x ist on  A p r i l  24, 1956, t h e  d a t e  o f  the c o n s t i t u t i o n ' s  

r a t i f i c a t i o n .  T h e  d e d i c a t i o n  of l i c e n s e  fe e s  for the F i s h ­

er m e n ' s  F u n d  w a s  f i r s t  m a d e  i n  1951 a n d  l a t e r  a m e n d e d  in 

1955. §4, ch. 100, S L A  1951; a m  §1, ch. 99, S L A  1955; n o w

c o d i f i e d  as A S  2 3 . 3 5 . 0 6 0 .  H e n c e ,  w h e n  the c o n s t i t u t i o n  w a s  

r a t i f i e d  t h e r e  e x i s t e d  a d e d i c a t i o n  of

60 pt. if t h e  m o n e y  d e r i v e d  b y  the s t a t e
f r o m  a l l  couimercial f i s h e r m e n ' s  l i c e n s e s ,  i n­
c l u d i n g  c l a m  d i g g e r s '  l i c e n s e s .  . . .

"(T]he c o n t i n u a t i o n  o f  a n y  d e d i c a t i o n  . . . e x i s t i n g "  is n o t

p r o h i b i t e d .  In an e a r l y  o p i n i o n  b y  this o f f i c e ,  we  o p i n e d  

that the l e g i s l a t u r e  c o u l d  n e i t h e r  i n c r e a s e  the p e r c e n t a g e  

of the d e d i c a t i o n  n o r  the a m o u n t  o f  the l e v y  so as to i n­

creas e  the a m o u n t  to be d e d i c a t e d .  19 5 9  Op. Atty. Gen.

Mo. 7. To do so w o u l d  a l t e r  the d e d i c a t i o n ,  n o t  c o n t i n u e  

it. To  do so w o u l d  a l s o  i n c r e a s e  the d e d i c a t i o n ,  i . e . , d e d­

icate s t i l l  m o r e  of the s o u r c e  o f  r e v e n u e  a n d  t h e r e b y  c o n­

stitute s t i l l  a n o t h e r  d e d i c a t i o n  in v i o l a t i o n  o f  the c o n s t i­

tution. Nor, o f  c o u r s e ,  c o u l d  a n e w  s o u r c e  o f  r e v e n u e  b e

tap p e d  if the d e d i c a t e d  s o u r c e  were* lost o r  a b a n d o n e d .
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A m e n d m e n t s  w h i c h  c o u l d  h a v e  a l l o w e d  s u c h  a l t e r a t i o n s  w e r e  

e x p r e s s l y  r e j e c t e d  b y  the framers. 4 M I N U T E S  2 3 7 8 - 2 3 9 0 ,  

2 4 0 1 - 2 4 1 1 .  In sum, it w a s  c o n c l u d e d  that, w i t h  r e s p e c t  to 

d e d i c a t e d  f u n d s ,  the o n l y  p o w e r  left to t h e  l e g i s l a t u r e  is 

the p o w e r  to repea?, the e x i s t i n g  d e d i c a t i o n s .  Id. */

In 1977, A S  2 3 . 3 5 . 0 6 0 ,  w h i c h  p r o v i d e s  f o r  the 

F i s h e r m e n ' s  F u n d  d e d i c a t i o n ,  w a s  a m e n d e d  to read, in r e l e­

vant p a r t ,  as fol l o w s :

60 p e r c e n t  o f  the m o n e y  d e r i v e d  b y  the s t a t e  
f r o m  e a c h  c r e w m e m b e r  f i s h i n g  l i c e n s e  i s s u e d  
u n d e r  A S  1 6 . 0 5 . 4 8 0 ,  an e q u a l  a m o u n t  of  the 
m o n e y  d e r i v e d  b y  the s t a t e  f r o m  e a c h  c o m m e r­
c i a l  f i s h e r m a n  w h o  is i s s u e d  a p e r m i t  u n d e r  
A S  1 6 . 4 3  [the L i m i t e d  E n t r y  A c t ] .  . . .

The e f f e c t  o f  the a m e n d m e n t  is to a d d  a d e d i c a t i o n  of a n e w

and d i f f e r e n t  r e v e n u e  s o u r c e ,  i . e ., the a n n u a l  fee for a

c o m m e r c i a l  f i s h e r i e s  e n t r y  p e r mit. It d o e s  n o t  c o n t i n u e  an 

e x i s t i n g  d e d i c a t i o n .  * * /

*/ It g o e s  w i t h o u t  s a y i n g  t h a t  this l a c k  o f  p o w e r  to a l t e r  
dees n o t  a p p l y  to the o t h e r  e x c e p t i o n s ,  the p e r m a n e n t  f u n d  
and d e d i c a t i o n s  r e q u i r e d  u n d e r  f e d e r a l  law.

■'•■*/ A r g u a b l y ,  the B u y - B a c k  F u n d  e s t a b l i s h e d  u n d e r  A S  1 6 . 4 3 . -  
I T O - 3 2 0  is a l s o  a n e w  a n d  p r o h i b i t e d  d e d i c a t i o n .  H o w e v e r ,  
the w o r d i n g  o f  the c o n s t i t u t i o n ' s  p r o h i b i t i o n  w a s  d e s i g n e d  
to e x c l u d e  c e r t a i n  k i n d s  o f  d e d i c a t i o n s ,  e . g ., s i n k i n g  funds, 
r e t i r e m e n t  funds, e m p l o y m e n t  s e c u r i t y  f u n d s ?  4 M I N U T E S  23 6 3  
( d i a l o g u e  b e t w e e n  d e l e g a t e s  D a v i s  a n d  W h i t e ) . T h e  B u y - B a c k  
Fund m i g h t  f a l l  i n t o  t h i s  e x c e p t e d  c l a s s .  W e  are i n c l i n e d  
to t h i n k  not, b u t  the a n s w e r  is u n c e r t a i n .



It c a n  be a r g u e d  that the a n n u a l  fee for a c o m m e r­

cial f i s h e r i e s  e n t r y  p e r m i t  s u p p l a n t s  the a n n u a l  fee for a 

c o m m e r c i a l  f i s h e r i e s  l i c e n s e  f"*r g e a r  o p e r a t o r s .  T h a t  is, 

those p e r s o n s  n o  l o n g e r  p a y  t h e  latter, A S  1 6 . 0 5 . 4 8 0  as 

amended b y  §8, ch. 105, S L A  1977, e f f e c t i v e  J a n u a r y  1, 1978, 

but r a t h e r  o n l y  the former. A S  1 6 . 4 3 . 1 6 0 ;  20 A A C  §05.220. 

Not o n l y  is this a r g u m e n t  e s s e n t i a l l y  the s a m e  as t h o s e  r e ­

so u n d i n g l y  r e j e c t e d  by  the f r a m e r s  o f  o u r  c o n s t i t u t i o n ,  4 

MINUTES 2 3 7 8 - 2 3 9 0 ,  2 4 0 i - 2 4 1 2 ,  b u t  it is s i m p l y  n o t  c o r r e c t .  

The 1977 a m e n d m e n t  to AS  2 3 . 3 5 . 0 6 0  u n q u e s t i o n a b l y  m a k e s  a 

d e d i c a t i o n  f r o m  a n e w  a n d  d i f f e r e n t  s o u r c e  o f  r e v e n u e .  It 

does n o t  n a t t e r  th a t  the a m o u n t  is the same.

W h e n  the l i c e n s e  fee for g e a r  o p e r a t o r s  w a s  e l i m­

inated, the d e d i c a t i o n  for t h e  F i s h e r m e n ' s  F u n d  w a s  r e d u c e d  

to 60 p e r c e n t  of  the m o n e y  r e c e i v e d  t h e r e a f t e r  u n d e r  A S  1 6 . -  

05.480 f r o m  c r e w m e n ' s  l i c e n s e  sales. T h e  p u r p o r t e d  d e d i c a­

tion f r o m  fees c o l l e c t e d  f r o m  p e r m i t  s a l e s  a n d  r e n e w a l s  is 

a n u l l i t y  -- w i t h o u t  a n y  f o r c e  or effe c t .

T h e  e x c e p t i o n  f r o m  the p r o h i b i t i o n  a g a i n s t  d e d i­

cated f u n d s  is for the " c o n t i n u a n c e "  of  " e x i s t i n g "  d e d i c a­

tions. R e d u c i n g  a d e d i c a t i o n  m a k e s  it d i f f e r e n t  f r o m  th a t  

w h ich e x i s t e d ,  i . e . , an e x i s t i n g  d e d i c a t i o n  is n o t  c o n t i n u e d  

when it is r e d u c e d  a n y  m o r e  t h a n  it is w h e n  it is i n c r e a s e d .  

Under the p l a i n  l a n g u a g e  o f  the c o n s t i t u t i o n ,  a n y  c h a n g e  is
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p r o h i b i t e d .  T h e  p r i o r  o p i n i o n  r e f e r r e d  to ab o v e ,  1959 Op. 

Atty. Gen. No. 7, b a s i n g  its c o n c l u s i o n  on the f r a m e r s '  r e ­

j e c t i o n  o f  a p r o p o s e d  a m e n d m e n t  w h i c h  w o u l d  h a v e  a l l o w e d  f o r  

r e d u c t i o n s  in e x i s t i n g  d e d i c a t i o n s ,  c o n c l u d e d  t h a t  a n y  a l­

t e r a t i o n  w a s  a n u l l i t y .  T h a t  c o n c l u s i o n  is l o g i c a l l y  sound. 

T h e r e  is s o m e  c o n t r a d i c t o r y  m a t e r i a l  in the C o n v e n t i o n  m i n ­

utes, h o w e v e r .  4 M I N U T E S  2 4 0 5  ( d i a l o g u e  b e t w e e n  d e l e g a t e s  

V. R i v e r s  a n d  W h i t e ,  the l a t t e r  a c t i n g  as s p o k e s m a n  f o r  the 

c o m m i t t e e ) .  H o w  the c o u r t s  w o u l d  r u l e  is u n c e r t a i n ,  b u t  

they w i l l  g i v e  s o m e  w e i g h t  to r e m a r k s  o f  c o m m i t t e e  s p o k e s m e n .  

W a l t e r s  v. C e a s e , 388 P . 2 d  263, 2 6 5 - 2 6 6  ( A l a s k a  1964).

H e r e  t h e r e  w a s  n o  r e d u c t i o n  in the a m o u n t  to b e  

d e u i c a t e d ,  i . e . , 60 p e r c e n t  o f  a c e r t a i n  s o u r c e ,  b u t  r a t h e r  

an a l t e r a t i o n  -- p a r t i a l  e l i m i n a t i o n  -- in the source. T h e  

license f e e s  f o r  c o m m e r c i a l  f i s h e r m e n  w e r e  c h a n g e d  to e x e m p t  

persons v/ho h o l d  p e r m i t s .  T h u ; ,  the p r e s e n t  d e d i c a t i o n  is 

net a " c o n t i n u a n c e "  o f  a n  " e x i s t i n g "  d e d i c a t i o n .  T h i s  o f f i c e  

issued s t i l l  a n o t h e r  o p i n i o n  s o o n  a f t e r  S t a t e h o o d  in w h i c h  

we o p i n e d  t h a t  the r e d u c t i o n  o f  the s o u r c e  i n v a l i d a t e s  the 

r e m a i n i n g  d e d i c a t i o n .  1 9 5 9  Op. Atty. Gen. No. 14. A  r e d u c­

tion of  the s o u r c e  w a s  d e e m e d  to bo, in e f f e c t ,  a r e p e a l  o f  

the e n t i r e  d e d i c a t i o n .

T h i s  r e s u l t  is a d m i t t e d l y  d r a s t i c ,  b u t  t h e r e  can 

be no q u e s t i o n  th a t  it is l o g i c a l l y  c o r r e c t .  T h e  f r a m e r s
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r e j e c t e d  e v e r y  e f f o r t  to a m e n d  the e x c e p t i o n  l a n g u a g e  so as 

to a l l o w  a d e d i c a t i o n  to be a l t e r e d .  4 MINUTES 2 4 0 1 - 2 4 0 5  

(Rivers a m e n d m e n t ) ,  2 4 0 9 - 2 4 1 2  (K i l c h e r  a m e n d m e n t ) .  D e l e g a t e  

White, h o w e v e r ,  a c t i n g  as a s p o k e s m a n  f o r  the c o m m i t t e e , a s ­

sur e d  the d e l e g a t e s  that, d e s p i t e  the l o g i c a l  i m p l i c a t i o n s  

of the c o n s t i t u t i o n ' s  l a n g u a g e ,  a n  e x i s t i n g  a l l o c a t i o n  of 

funds f r o m  a g i v e n  s o u r c e  c o u l d  be r a i s e d  or  lowered, i . e . , 

say, f r o m  3 p e r c e n t  to 6 p e r c e n t ,  that the " c o n t i n u a n c e "  d i d  

n ot a p p l y  to ra t e s .  He a l s o  s p e c i f i e d  chat it did a p p l y  so 

as to p r e v e n t  the l e g i s l a t u r e  f r o m  d i s c o n t i n u i n g  an a l l o c a­

tion a n d  t h e n  s t a r t i n g  it up  a g a i n  s o m e t i m e  in the future. 

A nd he  said, " T h e  c o m m i t t e e  i n t e n d s  t h a t  this a p p l y  to the 

a l l o c a t i o n  o f  p a r t i c u l a r  t a xes to a p a r t i c u l a r  p u r p o s e  a n d  

no m o r e  t h a n  t h a t . "  Id., at 2405. H o w  m u c h  o f  his r e m a r k s ,  

if any, w i l l  be  j u d i c i a l l y  a c c e p t e d  is u n k n o w n .  But w e  a r e  

i n c l i n e d  to the v i e w  that the d e d i c a t i o n  is n o t  r e p e a l e d  in 

its e n t i r e t y  b y  the p a r t i a l  e l i m i n a t i o n  of  its s o u r c e  but 

r a t h e r  t h a t  it is r e d u c e d  to p r o v i d e  f o r  a d e d i c a t i o n  s o l e l y  

f r o m  c r e w m e m b e r  c o m m e r c i a l  l i c e n s e s  -- a l l  th a c  is le f t  o f  

the s o u r c e .  */
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*/ T h e  c o n v e n t i o n  e x p r e s s l y  r e j e c t e d  an  a m e n d m e n t  that said, 
"but d i s c o n t i n u a n c e  s h a l l  n o t  p r e c l u d e  r e i n s t i t u t i o n , "  and 
t h e r e f o r e ,  r e i n s t i t u t i o n  o f  a c o m m e r c i a l  l i c e n s e  fee for 
o p e r a t o r s  w o u l d  n o t  o r d i n a r i l y  a l l o w  r e i n s t i t u t i o n  o f  that 
d e d i c a t i o n .  4 M I N U T E S  2 4 0 9 - 2 4 1 2  ( K i l c h e r  a m e n d m e n t ) .
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T h e  p r o b l e m  n o w  i s  w h e t h e r  t h e  l e g i s l a t u r e ' s  m i s ­

t a k e n  a c t i o n  l a s t  year, w h i c h  r e s u l t e d  f r o m  o u r  i n c o r r e c t  

a d v i c e ,  c a n  b e  cured. W e  b e l i e v e  th a t  l e g i s l a t i o n  r e t r o a c­

tive to the f i r s t  o f  th i s  y e a r  -- the e f f e c t i v e  d a t e  o f  the 

a p p l i c a b l e  a m e n d m e n t s  f r o m  l a s t  ye a r  -- w i l l  s u p e r s e d e  last 

y e a r ' s  l e g i s l a t i o n  a n d  c u r e  t h e  m i s t a k e n  a c t ion. We h a v e  

p r e p a r e d  l e g i s l a t i o n  to a c c o m p l i s h  this. It can, as y o u  

ha v e  s u g g e s t e d ,  be a d d e d  to C S S B  4 2 8  am. A  c o p y  is e n c l o s e d .  

Last y e a r ' s  d i s c o n t i n u a n c e  o f  a p o r t i o n  o f  the s o u r c e  o f  the 

d e d i c a t i o n  w a s  so o b v i o u s l y  b a s e d  on a m i s t a k e  as to its 

l e g a l  e f f e c t ,  a n d  its p u r p o s e  c o u l d  so e a s i l y  h a v e  b e e n  a c­

c o m p l i s h e d  in the m a n n e r  w e  h a v e  p r o p o s e d  h e r e  t h a t  the 

c o u r t s  s h o u l d  g i v e  this c u r a t i v e  l e g i s l a t i o n  its e f f ect.

W e  h o p e  this a n s w e r s  the c o m m i t t e e ' s  q u e s t i o n s .

S i n c e r e l y  yours.

A V R U M  M. G R O S S

A s s i s t a n t  A t t o r n e y  G e n e r a l

RW?/pjg
E n c :  P r o p o s e d  L e g i s l a t i o n
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D e a r  Mr. W i l k e r s o n  a n d  C o m m i s s i o n e r  Burger:

Y o u  h a v e  b o t h  a s k e d  f o r  a b r o a d  r e v i e w  o f  the a p p l i c a­

t i o n  o f  the c o n s t i t u t i o n a l  d e d i c a t e d  funds p r o h i b i t i o n  to v a r i o u s  

s t a t e  f u n d s  a n d  a c c o u n t s .  A l a s k a  Con s t ,  art. IX, § 7. B e c a u s e  

o f  t h e  f a c t u a l  c o m p l e x i t i e s  p r e s e n t e d  b y  the v a r i o u s  funds, a c ­

c o u n t s ,  a n d  a p p r o p r i a t i o n s  a n d  b e c a u s e  of the p a u c i t y  o f  j u d i c i a l  

p r e c e d e n t ,  w e  a r e  n o t  a b l e  to a d v i s e  y o u  w i t h  a b s o l u t e  c e r t a i n t y  

r e g a r d i n g  the c o n s t i t u t i o n a l i t y  o f  s t a t e  p r a c t i c e s .  H o w e v e r ,  

s o m e  o f  the i s s u e s  r a i s e d  b y  y o u r  r e q u e s t  m a y  be r e s o l v e d  in 

l i t i g a t i o n  w h i c h  is n o w  p e n d i n g  c o n c e r n i n g  the a d m i n i s t r a t i o n  of
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c e r t a i n  a p p r o p r i a t i o n s  a n d  f u n d s  by the A l a s k a  Power 

A u t h o r i t y .  1/

In r e s p o n s e  to y o u r  r e q u e s t ,  we  h a v e  i d e n t i f i e d  and 

a n a l y z e d  s e v e r a l  c a t e g o r i e s  o f  fu n d s ,  a c c o u n t s ,  a n d  t r a n s a c t i o n s  

w h i c h  r a i s e  d e d i c a t i o n  q u e s t i o n s .  O u r  -approach in d e a l i n g  with 

t h e s e  q u e s t i o n s  w i l l  b e  to f i r s t  d i s c u s s  the p u r p o s e  a n d  m e a n i n g  

o f  the d e d i c a t i o n  p r o h i b i t i o n .  W e  w i l l  t h e n  focus o n  the 

i m p l i c a t i o n s  o f  a r e c e n t  A l a s k a  S u p r e m e  C o u r t  c a s e  th a t  deals 

s p e c i f i c a l l y  w i t h  the d e d i c a t e d  f u n d s  p r o h i b i t i o n .  N e x t  we  will 

c o n s i d e r  the p r o b a b l e  l e g a l  s t a t u s  o f  s e v e r a l  g e n e r a l  c a t e g o r i e s  

o f  funds, a c c o u n t s ,  a n d  a p p r o p r i a t i o n s  w h i c h  r a i s e  d e d i c a t i o n  

q u e s t i o n s .  L a s t l y ,  w e  w i l l  c o n s i d e r  the d e d i c a t i o n  p r o h i b i t i o n  

i n  r e f e r e n c e  to s p e c i f i c  f u n d s  a n d  a p p r o p r i a t i o n s .

We s h o u l d  p o i n t  out c h a t  the a d v i c e  g i v e n  in this 

o p i n i o n  c o u l d  h a v e  a s i g n i f i c a n t  e f f e c t  u p o n  the s t a t e  budget. 

T h i s  r e s u l t s  f r o m  the r e c e n t  a d o p t i o n  of A r t i c l e  IX, s e c t i o n  16 

o f  the A l a s k a  C o n s t i t u t i o n  (the s p e n d i n g  l i m i t ) .  U n d e r  the 

r e a s o n i n g  of this o p i n i o n ,  it m a y  be that i n c o m e  e a r n e d  b y  a loan 

f u n d  o r  p u b l i c  e n t e r p r i s e  m u s t  be a p p r o p r i a t e d  to that f u n d  or

1/ T h e  legal i s s u e s  in this l i t i g a t i o n  are the v a l i d i t y  of the 
H e p o s i c  of i n t e r e s t  a n d  p r i n c i p a l  p a y m e n t s  on  l o a n s  in a r e v o l­
v i n g  loan f u n d  a n d  o f  the a p p r o p r i a t i o n  to the P o w e r  D e v e l o p m e n t  
F u n d  of  i n t e r e s t  to b e  r e c e i v e d  o n  s p e c i f i c  a m o u n t s  a p p r o p r i a t e d  
to ch a t  f u n d  (§ 1 ch. 90, S L A  1981 as reenacted- b y  § 6 9 ' c h .  o9 
SLA, 1981 a n d  a m e n d e d  b y  § 236 ch. 141, SLA 1 9 8 2 . ) .  T r u s t e e s  for 
A l a s k a ,  et al. v. S t a c e  of A l a s k a  a n d  A l a s k a  P o w e r  A u t h o r i t y ,  No. 
3 A N - 4 9 2 - 3 2  Civ. ( A l a s k a  Super., Jan. 21, 1982)



yjr . G e r a l d  L. W i l k e r s o n  N o v e m b e r  30, 1 9 8 2

H o n o r a b l e  C a r o l e  J. B u r g e r  • P a g e  3

J 6 6 - 7 8 5 - 8 1  a n d  J 6 6 - 6 4 9 - 8 0

e n t e r p r i s e  if t h a t  i n c o m e  is to b e  r e t a i n e d  b y  ic. If the 

A l a s k a  S u p r e m e  C o u r t  a d o p t s  t h a t  r e a s o n i n g ,  the n e c e s s i t y  for 

c h e s e  a p p r o p r i a t i o n s  w o u l d  h i v e  to b e  c o n s i d e r e d  b y  the 

a d m i n i s t r a t i o n  a n d  the l e g i s l a t u r e  in d e v e l o p i n g  a s tate b u d g e t  

w h i c h  c o n f o r m e d  to the s p e n d i n g  limit.. T h i s  c o n c e r n  w o u l d  a l s o  

b e c o m e  i m p o r t a n t  if i n d e p e n d e n t  a u t h o r i t i e s  for o p e r a t i o n  of 

e n t i t i e s  l i k e  the S t a t e  F e r r y  S y s t e m  o r  the A l a s k a  R a i l r o a d  w e r e  

to b e  c o n s i d e r e d .

I. T H E  P U R P O S E  O F  T H E  P R O H I B I T I O N

A r t i c l e  IX, S e c t i o n  7 p r o v i d e s :

D E D I C A T E D  F U N D S .  T h a  p r o c e e d s  o f  a n y  s t a t e  t a x  or 
l i c e n s e  s h a l l  n o t  b e  d e d i c a t e d  to a n y  s p e c i a l  p u r­
pose, e x c e p t  as p r o v i d e d  in s e c t i o n  15 of this 
a r t i c l e  [ e s t a b l i s h i n g  t h e  P e r m a n e n t  Fund] or w h e n  
r e q u i r e d  b y  the f e d e r a l  g o v e r n m e n t  for s t a t e  p a r­
t i c i p a t i o n  in f e d e r a l  p r o g r a m s .  T h i s  p r o v i s i o n  
s h a l l  n o t  p r o h i b i t  t h e  c o n t i n u a n c e  of a n y  d e d i c a­
t i o n  f o r  s p e c i a l  p u r p o s e s  e x i s t i n g  u p o n  the date 
o f  r a t i f i c a t i o n  o f  t h i s  s e c t i o n  b y  the p e o p l e  of 

A l a s k a .

T h e r e  a r e  e s s e n t i a l l y  two v i e w s  o f  the m e a n i n g  of this 

p r o v i s i o n .  U n d e r  the f i r s t  i n t e r p r e t a t i o n  the d e d i c a t e d  f u n d s  

p r o h i b i t i o n  w o u l d  j.eauire t h a t  e v e r y  d o l l a r  r e c e i v e d  b y  the 

s t a t e  be  d e p o s i t e d  a n d  r e m a i n  u n r e s t r i c t e d  in the g e n e r a l  f u n d  

u n t i l  it is w i t h d r a w n  p u r s u a n t  to a n  a p p r o p r i a t i o n  a u t h o r i s i n g  

che e x p e n d i t u r e  o f  a s p e c i f i c  d o l l a r  a m o u n t  for a s p e c i f i c  p u r ­
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p o s e  ( a b s e n t  a c o n t r a r y  f e d e r a l  r e q u i r e m e n t  or  a s t a t u t o r y  d e d i­

c a t i o n  w h i c h  e x i s t e d  p r i o r  to r a t i f i c a t i o n  o f  the C o n s t i t u t i o n )  

T h i s  is k n o w n  as the s t r i c t  i n t e r p r e t a t i o n  view.

U n d e r  the s t r i c t  v i ew, the p h r a s e  " p r o c e e d s  o f  any 

s t a t e  tax or  l i c e n s e "  w o u l d  e n c o m p a s s  e v e r y  d o l l a r  p a i d  to the 

s t a t e  (or to a p u b l i c  c o r p o r a t i o n  or a u t h o r i t y  e s t a b l i s h e d  b y  the 

s t a t e )  for w h a t e v e r  p u r p o s e .  S t a t e  l o a n  r e p a y m e n t s  (both p r i n c i­

pa l  a n d  i n t e r e s t ) ,  e n t e r p r i s e  r e c e i p t s  (e.g., a i r p o r t  lease 

r e v e n u e s ,  p a r k i n g  g a r a g e  r e c e i p t s ,  etc.), p r o g r a m  r e c e i p t s  (e.g., 

F e r r y  S y s t e m  t i c k e t  sales, U n i v e r s i t y  of A l a s k a  t u i t i o n  r e c e i p t s ,  

e t c . ) ,  as w e l l  as a l l  o t h e r  r e v e n u e s  (e.g., taxes, n a t u r a l  r e­

s o u r c e  r e v e n u e s  s u c h  as r o y a l t i e s ,  etc.), w o u l d  b e  r e q u i r e d  to be 

d e p o s i t e d  in the s t a t e  t r e a s u r y  a n d  r e t a i n e d  there u n t i l  the 

e x p e n d i t u r e  is a u t h o r i z e d  b y  a p p r o p r i a t i o n  o f  a s p e c i f i c  d o l l a r  

a m o u n t .

A n  a r g u m e n t  can c e r t a i n l y  b e  m a d e  that this is the 

p r o p e r  i n t e r p r e t a t i o n  of the d e d i c a t e d  funds p r o h i b i t i o n .  As sec 

o u t  i n  1975 Op. A t t y .  Gen. No. 9 a t  2 ( A l a s k a  M a y  2, 1974),

" S e c t i o n  7 o f  A r t i c l e  IX h a d  two i n t e r r e l a t e d  p u r p o s e s :  (1) to

p r e v e n t  a n y  f u t u r e  d e d i c a t i o n  of r e v e n u e s  f o r  s p e c i a l  p u r p o s e s  

(i.e., ' e a r m a r k i n g ' ]  a n d  (2) to p r e v e n t  the c r e a t i o n  o f  new 

s p e c i a l  f u n d s  s e p a r a t e  f r o m  the g e n e r a l  f u n d . "  T h e  r a t i o n a l e  

u n d e r l y i n g  e a c h  of  t hese two p u r p o s e s  is " t h a t 1 the w i d e s p r e a d  

e x i s t e n c e  o f  d e d i c a t e d  r e v e n u e s  l o d g e d  in s p e c i a l  funds d e p r i v e s
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b o c h  the g o v e r n o r  a n d  the l e g i s l a t u r e  of 'any r e a l  c o n t r o l  o v e r  

t h e  f i n a n c e s  o f  the s t a t e . ' "  Id. a t  3 ( c i t a t i o n  o m i t t e d ) .  R e ­

q u i r i n g  a l l  m o n i e s  r e c e i v e d  b y  the s t a t e  to b e  d e p o s i t e d  into the 

g e n e r a l  f u n d  c l e a r l y  w o u l d  s a t i s f y  b o t h  i n t e r r e l a t e d  p u r p o s e s  of 

t h e  p r o h i b i t i o n .  T h e  s t r i c t  i n t e r p r e t a t i o n  v i e w  o f  the d e d i­

c a t i o n  p r o h i b i t i o n  w o u l d  p r e c l u d e  the u s e  o f  p u b l i c  m o n i e s  to e s ­

t a b l i s h  a s t a n d i n g  o r  r e v o l v i n g  l o a n  f u n d  or a n y  o t h e r  p r o g r a m  

w h i c h  w o u l d  be  s e l f - s u s t a i n i n g .  2/

H o w e v e r ,  a s e c o n d  a p p r o a c h  in i n t e r p r e t i n g  the m e a n i n g  

o f  A r t i c l e  IX, s e c t i o n  7 is a l s o  v e r y  p l a u s i b l e .  U n d e r  this 

v i e w ,  che d e d i c a t i o n  p r o h i b i t i o n  is n o t  to be  c o n s t r u e d  to 

r e c u i r e  a b l a n k e t  p r o h i b i t i o n  o f  s e l f - s u s t a i n i n g  p r o g r a m s  set up 

b y  the l e g i s l a t u r e .  As n o t e d  i n  19 7 5  Op. Atty. Gen. No. 9 at  6-8 

( A l a s k a ,  M a y  2, 1975), the c o n s t i t u t i o n a l  f r a m e r s  s u b s t i t u t e d  che 

p h r a s e  " ( t ] h e  p r o c e e d s  o f  a n y  s t a t e  t a x  or  l i c e n s e "  f o r  che 

p h r a s e  " [ a ] l l  p u b l i c  r e v e n u e s "  to a v o i d  h a v i n g  to s t a t e  a n u m b e r  

o f  i n t e n d e d  e x c e p t i o n s  to the p r o h i b i t i o n  on d e d i c a t e d  funds. 

E x a m p l e s  of  t h e s e  e x c e p t i o n s  w e r e  p o i n t e d  o u t  in a J a n u a r y  4, 

1956, 3/ m e m o r a n d u m  b y  the P u b l i c  A d m i n i s t r a t i o n  S e r v i c e  (PAS) to
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2/ O f  c o u rse, e v e n  u n d e r  the s t r i c t  v i ew, t h e r e  w o u l d  be some 
k i n d s  o f  m o n i e s  r e c e i v e d  b y  che s t a t e  w h i c h  it c o u l d  not, for 
i n d e p e n d e n t  l e gal r e a s o n s ,  d e p o s i t  into che g e n e r a l  fund. T h e s e  
m o n i e s  w o u l d  i n c l u d e  c r u s t  funds, r e s t r i c t e d  g i f t s ,  and funds 
s u b j e c t  to r e s t r i c t i o n s  b y  c o n t r a c t .

3/ T h e  a c t u a l  d a t e  s h o w n  on the m e m o r a n d u m  is " J a n u a r y  4, 
T 9 5 5 " . H o w e v e r ,  c o n s i d e r i n g  the t i m i n g  of  che c o n s t i t u t i o n a l  
c o n v e n t i o n ,  this w a s  c e r t a i n l y  a t y p o g r a p h i c a l  er r o r .
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P a g e  6

the C o n s t i t u t i o n a l  C o n v e n t i o n :  " p e n s i o n  c o n t r i b u t i o n s ,  p r o c e e d s

f r o m  b o n d  i s s u e s ,  s i n k i n g  f u n d  r e c e i p t s ,  r e v o l v i n g  f u n d  recei p t s ,  

c o n t r i b u t i o n s  f r o m  l o c a l  g o v e r n m e n t  u n i t s  f o r  s t a t e - l o c a l  c o o p e r­

a t i v e  p r o g r a m s ,  a n d  t a x  r e c e i p t s  w h i c h  the s t a t e  m i g h t  c o l l e c t  on 

b e h a l f  o f  l o c a l  g o v e r n m e n t  u n i t s . "  4/

S o m e  o f  t h e s e  e x a m p l e s  w e r e  s p e c i f i c a l l y  m e n t i o n e d  by 

the c o u r t  in S t a t e  v. A l e x , 646 P . 2d 203 ( A l a s k a  1982), w h i c h  

h e l d  that the p h r a s e  " p r o c e e d s  o f  a n y  s t a t e  tax o r  l i c e n s e "  was 

to be  b r o a d l y  c o n s t r u e d  >.o i n c l u d e  a l l  s o u r c e s  o f  p u b l i c  

r e v e n u e s .  T h e  c o u r t  n o t e d  c h a t  t h e  d r a f t e r s  i n t e n d e d  to p e r m i t  

che e s t a b l i s h m e n t  of c e r t a i n  s p e c i a l  funds, (e.g., s i n k i n g  funds 

for the r e p a y m e n t  o f  b o n d s ) ,  b u t  to p r o h i b i t  the e a r m a r k i n g  of 

a n y  s p e c i a l  t a x  to s u c h  a fund. A l e x , s u p r a  at 210. T h e  court 

d i d  n o t  e l a b o r a t e  o n  t h e  a p p l i c a t i o n  of  the d e d i c a t e d  funds 

p r o h i b i t i o n  in t h e s e  s i t u a t i o n s .

4/ T h e  P u b l i c  A d m i n i s t r a t i o n  S e r v i c e  p r e p a r e d  a publicaticr. 
e n t i t l e d  " A l a s k a  S t a t e h o o d  C o m m i s s i o n ,  C o n s t i t u t i o n a l  S t u dies 
( 1 9 5 5 ) "  at che r e q u e s t  o f  che A l a s k a  T e r r i t o r i a l  L e g i s l a t u r e  for 
use at the c o n s t i t u t i o n a l  c o n v e n t i o n .  Ch  108 S L A  1949. This 
p u b l i c a t i o n  c o l l e c t e d  r e s e a r c h  .papers on  o t h e r  state 
c o n s t i t u t i o n s .  C o n i e s  w e r e  m a i l e d  to a l l  d e l e g a t e s ,  a n d  it was 
o f t e n  r e f e r r e d  to in the c o n v e n t i o n  p r o c e e d i n g s .  A l a s k a  
S t a t e h o o d  C o m m i t t e e ,  " H a n d b o o k  f o r  D e l e g a t e s  to the Ala s k a  
C o n s t i t u t i o n a l  C o n v e n t i o n "  4 ( 1 9 5 5 ) .  R e f e r r e d  to in S t a t e  v. 
A l ex, 646 ? . 2 d  203, 209 n. 5 ( A l a s k a  1982). T h e  m e m o r a n d u m  cf 
J a n u a r y  4, 1956 c o n t a i n e d  c o m m e n t s  by che P A S  on the p r o p o s e d
d r a f t  o f  the F i n a n c e  a n d  T a x a t i o n  a r t i c l e .  C o n s t i t u t i o n a l  
C o n v e n t i o n  F i n a n c e  C o m m i t t e e  m i n u t e s ,  Jan. 13, 1956.



II. M E A N I N G  O F  T H E  P H R A S E  " P R O C E E D S  O F  A N Y  S T A T E  T A X  O R  
LICENSE"--------------------------------------------------------------------------------------

T h e r e  h a s  b e e n  c o n t i n u i n g  c o n t r o v e r s y  o v e r  the p r o p e r

c o n s t r u c t i o n  of the p h r a s e  " p r o c e e d s  of  a n y  s t a t e  tax o r

l i c e n s e . "  In a n u m b e r  o f  e a r l i e r  o p i n i o n s ,  this o f f i c e  c o n c l u d e d

t h a t  the d e d i c a t e d  f u n d  p r o h i b i t i o n  d i d  n o t  r e a c h  all p u b l i c

r e v e n u e s  but, u n d e r  its p l a i n  l a n g u a g e ,  o n l y  the a c t u a l  " p r o c e e d s

o f  a n y  s t a t e  tax o r  l i c e n s e . "  See 1969 Op. A t t y .  Gen. Nos. 3

(A l a s k a ,  A p r i l  4, 1969) a n d  5 (Alaska, A p r i l  15, 19 6 9 ) ;  and 1959

Op. A t t y .  G e n  No. 7 (Alaska, M a r c h  11, 1959). T h i s  c o n c l u s i o n

a l s o  w a s  r e a c h e d  b y  the D i v i s i o n  o f  L e g a l  S e r v i c e s  in the

L e g i s l a t i v e  A f f a i r s  A g e n c y .  See S e p t e m b e r  1, 1 9 7 7  m e m o r a n d u m

f r o m  3 i l l  G. 3 e r r i e r ,  D i r e c t o r ,  to S u b c o m m i t t e e  on A l a s k a

R e n e w a b l e  R e s o u r c e s  D e v e l o p m e n t  F u n d  of A l a s k a  P e r m a n e n t  F u n d

( H o u s e ) .

T h o s e  o p i n i o n s  a l l  c o n c l u d e d  c h a t  the p r o h i b i t i o n  d i d  

n o t  r e a c h  r e v e n u e s  d e r i v e d  f r o m  the d i s p o s a l  of s t a t e - o w n e d  n a t u ­

ra l  r e s o u r c e s .  G i v e n  th i s  c o n c l u s i o n ,  it f o l l o w e d  that the

l e g i s l a t u r e  was free to d e d i c a t e  all or a c e r t a i n  p o r t i o n  of s u c h
♦

r e v e n u e s  to s p e c i f i c  p u r p o s e s .  A n  e x a m p l e  o f  th i s  is f o u n d  in

AS  37 . 11.020, w h i c h  r e q u i r e s  that nor. less ch a n  f i v e  p e r c e n t  of

s t a t e  m i n e r a l  l e a s e  r e c e i p t s  be d e p o s i t e d  in che A l a s k a  R e n e w a b l e

R e s o u r c e s  D e v e l o p m e n t  Fund. (This s t a t u t o r y  d e d i c a t i o n  w a s  the
«

s u b j e c t  of  Mr. B e r r i e r ' s  S e p t e m b e r  1, 1977, m e m o r a n d u m ) .
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On  the o t h e r  hand, 1975 Op. A tty. Gen. No. 9 at 24

(Al a s k a ,  M a y  2, 1 9 75) r e a c h e d  the o p p o s i t e  c o n c l u s i o n :

S e c t i o n  7 of A r t i c l e  IX o f  the s t a t e  C o n s t i t u­
t i o n  c a n  b e  g i v e n  its i n t e n d e d  e f f e c t  a n d  s e r v e  
its r e p e a t e d l y  e x p r e s s e d  p u r p o s e  o n l y  if the w o r d s  
" p r o c e e d s  o f  a n y  t a x  or  l i c e n s e "  are i n t e r p r e t e d  
to m e a n  w h a t  t h e i r  f r a m e r s  c l e a r l y  i n t e n d e d ,  i.e., 
the s o u r c e s  o f  a n y  p u b l i c  r e v e n u e s .

A c c o r d i n g l y ,  it is o u r  c o n c l u s i o n  that the d e d -  
4 . a t i o n  o f  a n v  s o u r c e  o f  p u b l i c  rev e n u e :  tax,
l i c e n s e ,  r e n t a l ,  s a le, b o n u s - r o y a l t y ,  r o y a l t y ,  or 
w h a t e v e r  is l i m i t e d  by EKe s t a t e  C o n s t i t u t i o n  to 
t h o s e  e x i s t i n g  w h e n  the C o n s t i t u t i o n  w a s  r a t i f i e d  
o r  r e q u i r e d  f o r  p a r t i c i p a t i o n  in f e d e r a l  p r o g r a m s .

In S t a t e  v. A l e x , 646 P . 2d at 210, the A l a s k a  Supreme

C o u r t  a d o p t e d  the p o s i t i o n  set o u t  in 1975 Op. Atty. Ge n .  Me. 9 

( A laska, M a y  2, 1 9 7 5 ) .  5/ It r.cw is c l e a r  that the term, " p r o­

ceeds  o f  a n y  s t a t e  t a x  or l i c e n s e "  is to b e  c o n s t r u e d  b r o a d l y  to 

r e a c h  a l l  p u b l i c  r e v e n u e s ,  i n c l u d i n g  p u b l i c  r e v e n u e s  f r o m  the 

d e v e l o p m e n t  of s t a t e - o w n e d  n a t u r a l  r e s o u r c e s ,  a n d  n o t  j u s t  the 

p r o c e e d s  o f  t axes a n d  l i c e n s e  fees.

5/ A l e x  i n v o l v e d  a c h a l l e n g e  b y  c o m m e r c i a l  f i s h e r m e n  to the 
c o l l e c t i o n  b y  a p r i v a t e  a q u a c u l t u r e  a s s o c i a t i o n  of a special 
a s s e s s m e n t  a u t h o r i z e d  b y  s t a t u t e  a n d  i m p o s e d  on the s a l e  c: 
salmon. T h e  c o u r t  h e l d  chat the s t a t u t e  i m p r o p e r l y  d e l e g a t e d  the 
l e g i s l a t u r e ' s  t a x i n g  a u t h o r i t y ,  a n d  that' che a s s e s s m e n t  c o n­
s t i t u t e d  " p r o c e e d s  o f  a s t a t e  t a x  cr l i c e n s e "  w i t h i n  the n e a r i n g  
of A r t i c l e  IX, s e c t i o n  7. S t a t e  v. A l e x ,  646 P . 2d at 210, 213.

( E m p h a s i s  a d d e d . )



A f t e r  the d e c i s i o n  in A l e x  w e  c a n  n o w  r e a c h  some d e f i­

ni t e  c o n c l u s i o n s  r e g a r d i n g  s o m e  o f  the f u n d s  a n d  a c c o u n t s  y o u  

h a v e  a s k e d  us to r e v i e w .  T h e  a n s w e r s  to o t h e r  q u e s t i o n s ,  h o w ­

ever, a r e  n o t  as clear.

III. I M P L I C A T I O N S  O F  T H E  A L E X  D E C I S I O N

T h e r e  is n o  q u e s t i o n  that the d e d i c a t e d  funds p r o h i b i­

tion in A r t i c l e  IX, s e c t i o n  7 f l a t l y  p r o h i b i t s  the l e g i s l a t u r e  

f r o m  d e d i c a t i n g  f u t u r e  u n r e s t r i c t e d  g e n e r a l  r e v e n u e s  to a n y  p a r ­

t i c u l a r  p u r p o s e  u n l e s s  the d e d i c a t i o n  is r e a u i r e d  f o r  p a r t i c i p a­

tion in a f e d e r a l  p r o g r a m  or  the d e d i c a t i o n  e x i s t e d  b e f o r e  r a t i ­

f i c a t i o n  o f  the C o n s t i t u t i o n .  A l e x ,  s u p r a  at  208-210. T h i s  

c o n f i r m s  the v i e w  e x p r e s s e d  in o u r  A p r i l  1, 1981 m e m o r a n d u m

o p i n i o n  to the l e g i s l a t i v e  a u d i t o r  t h a t  t h e  r e q u i r e m e n t  in 

AS 3 7 . 1 1 . 0 2 0  th a t  n o t  l e s s  t h a n  fi v e  p e r c e n t  o f  s t a t e  m i n e r a l  

r e v e n u e s  b e  p l a c e d  in the A l a s k a  r e n e w a b l e  r e s o u r c e s  d e v e l o p m e n t  

f u n d  is u n c o n s t i t u t i o n a l .  T h i s  w o u l d  b e  tr u e  of  a n y  s t a t u t o r y  

r e q u i r e m e n t  t h a t  a s p e c i f i e d  p e r c e n t a g e  o f  r e v e n u e s  d e r i v e d  f r o m  

che d e v e l o p m e n t  o f  s t a t e - o w n e d  r e s o u r c e s  be d e p o s i t e d  in a f u n d  

o r  e a r m a r k e d  f o r  a p a r t i c u l a r  p u r p o s e .

T h e  A l e x  d e c i s i o n ,  h o w e v e r ,  d o e s  not p r o v i d e  a n s w e r s  to 

a n u m b e r  o f  a d d i t i o n a l  q u e s t i o n s .  F o r  e x a m p l e ,  does the d e d i ­

c a t e d  f u n d s  p r o h i b i t i o n  a p p l y  (1) to m o n e y  r e c e i v e d  t h r o u g h  the 

s a l e  o f  b o n d s  ( e i t h e r  g e n e r a l  o b l i g a t i o n  b o n d s  o f  che s t a t e  o r
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r e v e n u e  b o n d s  o f  a p u b l i c  c o r p o r a t i o n ) ;  (2 ) to r e c e i p t s  f rcr. 

o p e r a t i o n  of f a c i l i t i e s  c o n s t r u c t e d  w i t h  b o n d  p r o c e e d s ;  o r  (3 ) tc 

i n t e r e s t  or i n v e s t m e n t  i n c o m e  e a r n e d  o n  m o n e y  a p p r o p r i a t e d  for 5 

s p e c i f i c  p u r p o s e ?  In short, a r e  t h e r e  a n y  e x c e p t i o n s  to the p r o­

h i b i t i o n  b e y o n d  t h o s e  e x p r e s s l y  s e t  o u t  .in the C o n s t i t u t i o n ?  The 

s e c t i o n  i m m e d i a t e l y  f o l l o w i n g  d i s c u s s e s  this q u e s t i o n .

IV. P O S S I B L E  E X C E P T I O N S  T O  T H E  D E D I C A T E D  FU N D  P R O H I B I T I O N

A. I m p l i e d  E x c e p t i o n s .

A n  e a r l y  d r a f t  o f  w h a t  is n o w  A r t i c l e  IX, s e c t i o n  7 

(but w h i c h  was at t h a t  time n u m b e r e d  s e c t i o n  8 ) r e a d  as follows: 

" A l l  p u b l i c  r e v e n u e s  s h a l l  be d e p o s i t e d  in the s t a t e  t r e a s u r y  

. . . "  S u b s e q u e n t  to this e a r l y  dra f t ,  the C o m m i t t e e  o n  F i n a n c e  

a n d  T a x a t i o n  o f  the C o n s t i t u t i o n a l  C o n v e n t i o n  r e q u e s t e d  c o m m e n t s  

f r o m  the P u b l i c  A d m i n i s t r a t i o n  S e r v i c e  on  this w o r d i n g .  T h e  PAS 

r e s p o n d e d  w i t h  the J a n u a r y  4, 1956 m e m o r a n d u m  in w h i c h  it w a r n e d  

th a t  a s t r i c t  i n t e r p r e t a t i o n  o f  s e c t i o n  7 (then s e c t i o n  8 ) w o u l d  

p r o h i b i t  the s e g r e g a t i o n  o f  s t a t e  m o n e y  w i t h o u t  r e g a r d  to the 

source. T h e  PAS t h e n  s u g g e s t e d  t h a t  c e r t a i n  e x c e p t i o n s  be 

i d e n t i f i e d  in s e c t i o n  7. T h e s e  e x c e p t i o n s  i n c l u d e d  p e n s i o n  

c o n t r i b u t i o n s ,  p r o c e e d s  f r o m  b o n d  i s s u e s ,  s i n k i n g  f u n d  r e c e i p t s ,  

r e v o l v i n g  fu n d  r e c e i p t s ,  c o n t r i b u t i o n s  f r o m  l o c a l  g o v e r n m e n t  

u n i t s  f o r  s t a t e - l o c a l  c o o p e r a t i v e  p r o g r a m s ,  and tax r e c e i p t s
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w h i c h  the s t a t e  m i g h t  c o l l e c t  o n  b e h a l f  o f  l o c a l  g o v e r n m e n t  

u n i t s .

A f t e r  c o n s i d e r i n g  t h e  P A S  m e m o r a n d u m ,  the c o m m i t t e e  

d e l e t e d  the p h r a s e  " a l l  p u b l i c  r e v e n u e s  s h a l l  be  d e p o s i t e d  ..." 

a n d  s u b s t i t u t e d  t h e  p h r a s e  " T h e  p r o c e e d s  of a n y  s t a t e  t a x  o r  

l i c e n s e  ...". 3 A l a s k a  C o n s t .  Conv. P r o c e e d ,  a t  2361. T h e

r e c o r d  o f  t h e  c o m m i t t e e  d e b a t e  m a k e s  it c l e a r  t h a t  the p u r p o s e  of 

t h i s  c h a n g e  w a s  to m e e t  the p r o b l e m s  r a i s e d  b y  the PAS in its 

J a n u a r y  4 m e m o r a n d u m .  S e e  1 9 7 5  Op. Atty. Gen. No. 9 at 8

( A l a s k a ,  M a y  2, 1975).

G i v e n  this d r a f t i n g  h i s t o r y ,  a v e r y  g o o d  case c a n  b e  

m a d e  t h a t  the p r e s e n t  l a n g u a g e  o f  A r t i c l e  IX, s e c t i o n  7 m u s t  be 

r e a d  to i n c l u d e  c e r t a i n  i m p l i e d  e x c e p t i o n s ,  s u c h  as those th a t  

a r e  s e t  o u t  in the J a n u a r y  4 P A S  m e m o r a n d u m ,  i.e., p e n s i o n  

c o n t r i b u t i o n s ,  p r o c e e d s  f r o m  b o n d  i s s u e s ,  s i n k i n g  f u n d  r e c e i p t s ,  

r e v o l v i n g  f u n d  r e c e i p t s ,  c o n t r i b u t i o n s  f r o m  l o c a l  g o v e r n m e n t  

u n i t s  f o r  s t a t e - l o c a l  c o o p e r a t i v e  p r o g r a m s ,  a n d  tax r e c e i p t s

w h i c h  t h e  s t a t e  m i g h t  c o l l e c t  on  b e h a l f  u f  l o c a l  g o v e r n m e n t

u n i t s .  W e  b e l i e v e  this i m p l i e d  e x c e p t i o n  a p p r o a c h  is the b e t t e r

i n t e r p r e t a t i o n  o f  the d e d i c a t e d  f u n d  p r o h i b i t i o n  a n d  w o u l d  be  

a d o p t e d  b y  the A l a s k a  S u p r e m e  C o u r t  if the q u e s t i o n  is p r e s e n t e d
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B. D e d i c a t i o n  o f  M o n e y  to S p e c i f i c  P u r p o s e s  on a
C o n t i n u i n g  B a s i s  W h e n  A p p r o p r i a t e d ________________

A  q u e s t i o n  o f  the p r o p e r  a p p l i c a t i o n  o f  the d e d i c a t e d  

f u n d s  p r o h i b i t i o n  a r i s e s  w h e n  m o n e y  is a p p r o p r i a t e d  to a 

r e v o l v i n g  l o a n  f u n d  o r  o t h e r  s p e c i a l  r e s e r v e  f u n d  or a c c o u n t .  

R e v o l v i n g  l o a n  f u n d s  p r o v i d e  f o r  the r e t u r n  to the f u n d  of 

r e p a y m e n t s  b y  b o r r o w e r s  of the p r i n c i p a l  (and f r e q u e n t l y  the 

i n t e r e s t  o n  that p r i n c i p a l )  6/ w h i c h  was l o a n e d  to t h e m  f r o m  the 

f u n d  so t h a t  n e w  l o a n s  c a n  b e  m a d e  on a c o n t i n u i n g  basis. 

S p e c i a l  r e s e r v e  f u n d s  i n v o l v e  e s s e n t i a l l y  the s e t t i n g  a s i d e  of 

m o n e y  f o r  c e r t a i n  s p e c i f i e d  f u t u r e  n e e d s  o r  c o n d i t i o n s  w h i c h  may 

or m a y  n o t  oc c u r .  7/ W h e n  this is done, it m i g h t  b e  a r g u e d  tha: 

the l e g i s l a t u r e  has m a d e  an  i m p e r m i s s i b l e  d e d i c a t i o n  w i t h  r e s p e c t  

to the f u t u r e  u s e  of  the m o n e y  p l a c e d  in t h o s e  f u n d s  anc 

a c c o u n t s .

W e  b e l i e v e  the b e t t e r  v i e w  is that the d e d i c a t i o n  

p r o h i b i t i o n  do e s  n o t  a p p l y  to m o n e y  o n c e  a p p r o p r i a t e d  b y  the 

l e g i s l a t u r e ,  r e g a r d l e s s  o f  w h e t h e r  the a p p r o p r i a t i o n  c o n t e m p l a t e s  

t h a t  the m o n e y  w i l l  be e x p e n d e d .  U s u a l l y  a p p r o p r i a t i o n s  

a u t h o r i z e  m o n e y  to b e  spent. In o t h e r  cases, h o w e v e r ,  the legis-

6/ W e  d i s c u s s  the d e d i c a t i o n  o f  i n t e r e s t  e a r n e d  b y  r e v o l v i n g  
l o a n  f u n d s  a n d  o t h e r  s e p a r a t e  f u n d s  ar.d a c c o u n t s  in t h e  ne x t  
p o r t i o n  o f  this o p i n i o n  w h i c h  b e g i n s  b e l o w  at p. 14.

77 T h e  " R a i n y  D a y  A c c o u n t , "  AS 3 7 . 0 5 . 1 7 9 ,  is an e x a m p l e  o f  such 
an a c c o u n t .



l a t u r e  m a y  p r e f e r  to e s t a b l i s h  by  g e n e r a l  l a w  a c o n t i n u i n g  l o a n  

p r o g r a m  a n d  f i n a n c e  it t h r o u g h  a o n e - t i m e  a p p r o p r i a t i o n  o r  to 

r e s e r v e  m o n e y  in a s p e c i a l  f u n d  or a c c o u n t  f o r  f u t u r e  u s e  f o r  

l i m i t e d  p u r p o s e s .  A  s t r o n g  a r g u m e n t  c a n  b e  m a d e  t h a t  m o n e y  o n c e  

a p p r o p r i a t e d ,  r e g a r d l e s s  o f  the m e c h a n i s m  u t i l i z e d ,  loses its 

c h a r a c t e r  as r e v e n u e  for the p u r p o s e  of the d e d i c a t e d  funds p r o h i ­

b i t i o n  b e c a u s e  the p u r p o s e  o f  the p r o h i b i t i o n ,  i.e., that the 

l e g i s l a t u r e  r e t a i n  c o n t r o l  o v e r  s t a t e  r e v e n u e s , has b e e n  

s a t i s f i e d .

U n d e r  this r e a s o n i n g  there w o u l d  be no  u n l a w f u l  d e d i c a­

t i o n  i n v o l v e d  in the r e t u r n  to a r e v o l v i n g  lo a n  f u n d  of p r i n c i p a l  

p a y m e n t s  o n  loans. T h e  i n i t i a l  a p p r o p r i a t i o n  w o u l d  s u f f i c e  to 

a u t h o r i z e  the u s e  of t h a t  m o n e y  for o t h e r  l o a n s  u n t i l  the 

l e g i s l a t u r e  r e a p p r o p r i a t e s  the u n o b l i g a t e d  a s s e t s  o f  the f u n d  o r  

a b o l i s h e s  the fund.

S u p p o r t  f o r  this p o s i t i o n  is f o u n d  in the A l a s k a  

S u p r e m e  C o u r t ' s  a n a l y s i s  in the A l e x  case. In A l e x , the c o u r t  

t o o k  n o t e  o f  the d r a f t i n g  c h a n g e  o f  A r t i c l e  IX, s e c t i o n  7 

r e f e r r e d  to e a r l i e r .  T h i s  c h a n g e ,  s a i d  the co u r t ,  " d i d  n o t  s e e k  

to e x e m p t  se m e  s o u r c e s  o f  r e v e n u e  f r o m  the p r o h i b i t i o n ,  b u t  w a s  

i n t e n d e d  i n s t e a d  to a l l o w  n e c e s s a r y  d e d i c a t i o n  of funds o n c e  th e y  

w e r e  r e c e i v e d  a n d  p l a c e d  in the g e n e r a l  f u n d . "  S t a t e  v. A l e x , 

s u p r a  at 210.
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T h e  A l a s k a  S u p r e m e  C o u r t  has thus r e c o g n i z e d  that the 

d e d i c a t i o n  p r o h i b i t i o n  of A r t i c l e  IX, s e c t i o n  7 do e s  n o t  operate 

to p r o h i b i t  a l l  d e d i c a t i o n s  w h a t e v e r  t h e i r  nature. R a t h e r ,  the

c o u r t  s e e m s  to b e  s a y i n g  th a t  A r t i c l e  IX, s e c t i o n  7 m u s t  b e  read

to a l l o w  c e r t a i n  n e c e s s a r y  d e d i c a t i o n s  of m o n e y  b y  the 

l e g i s l a t u r e  a f t e r  t h a t  m o n e y  is r e c e i v e d  and p l a c e d  in che 

s t a t e  t r e a s u r y  (i.e., g e n e r a l  fund). T h i s  a n a l y s i s  by che 

S u p r e m e  C o u r t  g i v e s  s u p p o r t  to the a r g u m e n t  that the d e d i c a t i o n  

p r o h i b i t i o n  d o e s  n o t  a p p l y  to m o n e y  o n c e  it has b e e n  l a w f u l l y  

a p p r o p r i a t e d  f r o m  Che g e n e r a l  f u n d  a n d  that the l e g i s l a t u r e  car., 

w i t h o u t  v i o l a t i n g  A r t i c l e  IX, s e c t i o n  7, c r e a t e  " n e c e s s a r y  

d e d i c a t i o n s "  o u t  o f  t h a t  mo n e y .

C. I n c o m e  G e n e r a t e d  b v  S p e c i f i c  F u n d s  or A c c o u n t s

A  q u e s t i o n  s e p a r a t e  f r o m  that j u s t  d i s c u s s e d  arises 

c o n c e r n i n g  the a p p l i c a t i o n  of the d e d i c a t e d  fund p r o h i b i t i o n  to 

the n t e r e s t  o r  o t h e r  i n c o m e  e a r n e d  b y  m o n e y  a p p r o p r i a t e d  to 

r e v o l v i n g  f u n d s  a n d  o t h e r  f u n d s  a n d  a c c o u n t s .  Is t h a t  d e r i v a t i v e  

i n c o m e  r e v e n u e  w h i c h ,  u n d e r  che p r o h i b i t i o n ,  m u s t  be  d e p o s i t e d  in 

the g e n e r a l  f u nd, o r  m a y  it a c c r u e  d i r e c t l y  to the fu n d  or 

a c c o u n t  w h i c h  " e a r n e d "  it, i n c r e a s i n g  che a m o u n t  of  m o n e y  in that 

f u n d  or a c c o u n t  w h i c h  m a y  be s p e n t  w i t h o u t  f u r t h e r  a p p r o p r i a t i o n ?
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W e  are a d v i s e d  b y  che D e p a r t m e n t  of A d m i n i s t r a t i o n  that 

the N a t i o n a l  C o m m i t t e e  o n  G o v e r n m e n t a l  A c c o u n t i n g  has d e f i n e d  a 

f u n d  to be:

A  f i s c a l  a n d  a c c o u n t i n g  e n t i t y  w i t h  a s e l f -  
b a l a n c i n g  set o f  a c c o u n t s  r e c o r d i n g  c a s h  a n d  o t h e r  
f i n a n c i a l  r e s o u r c e s ,  t o g e t h e r  w i t h  a l l  r e l a t e d  
l i a b i l i t i e s  a n d  r e s i d u a l  e q u i t i e s  or b a l a n c e s ,  a n d  
c h a n g e s  t h e r e i n ,  w h i c h  are s e g r e g a t e d  for the 
p u r p o s e  o f  c a r r y i n g  o n  s p e c i f i c  a c t i v i t i e s  or  
a t t a i n i n g  c e r t a i n  o b j e c t i v e s  in a c c o r d a n c e  w i t h  
s p e c i a l  r e g u l a t i o n s ,  r e s t r i c t i o n s ,  or l i m i t a t i o n s .

M u n i c i p a l  F i n a n c e  O f f i c e r s  A s s o c i a t i o n  o f  the U n i t e d  S t a t e s  a n d

C a n a d a ,  " G o v e r n m e n t a l  A c c o u n t i n g ,  A u d i t i n g ,  a n d  F i n a n c i a l

R e p o r t i n g , "  1980, A p p e n d i x  B.

F r o m  the p o i n t  o f  v i e w  of  g e n e r a l l y  a c c e p t e d  a c c o u n t i n g

p r i n c i p l e s ,  then, i n c o m e  g e n e r a t e d  by  a f u n d  a c c r u e s  to that f u n d

u n l e s s  a t r a n s f e r  is a u t h o r i z e d .  E c o n o m i c  t h e o r y  a l s o  l e a d s  to

t h a t  r e s u l t ,  a r g u i n g  th a t  the i n t e r e s t  or  i n v e s t m e n t  i n c o m e  o n  a

p a r t i c u l a r  f u n d  is s i m p l y  a n  i n c r e a s e  in the v a l u e  of  the f u n d

w h i c h  o f f s e t s  i n f l a t i o n  a n d  r e f l e c t s  the g r a d u a l  g r o w t h  o f  o u r

e c o n o m y .  U n d e r  e i t h e r  a p p r o a c h ,  s u c h  d e r i v a t i v e  i n c o m e  o u g h t  n o t

to be  c o n s i d e r e d  r e v e n u e  s u b j e c t  to the d e d i c a t e d  f u n d s

p r o h i b i t i o n .

D e r i v a t i v e  i n c o m e  s u c h  as i n t e r e s t  a n d  i n v e s t m e n t  

i n c o m e  is n o t  a t r a d i t i o n a l  s o u r c e  of  p u b l i c  r e v e n u e .  It is 

g e n e r a t e d  b y  p u b l i c  r e v e n u e  w h i c h  has b e e n  r e c e i v e d  a n d  a p­

p r o p r i a t e d  a n d  w o u l d  n o t  be g e n e r a t e d  if the l e g i s l a t u r e  h a d
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s i m p l y  s p e n t  the m o n e y  r a t h e r  th a n  a p p r o p r i a t e d  it to a separate 

fund. T h u s ,  a s t a t u t o r y  d e d i c a t i o n  o f  the i n t e r e s t  or i n v estment 

i n c o m e  o f  a s e p a r a t e  f u n d  w o u l d  n o t  i m p a i r  the a b i l i t y  o f  future 

l e g i s l a t u r e s  to c o n t r o l  the s p e n d i n g  o f  g e n e r a l  revenues. 

R a t h e r ,  it w o u l d  c r e a t e  a n e w  p o o l  o f  r e s o u r c e s  to be u s e d  under 

the s t a t u t o r y  g u i d e l i n e s  a p p l i c a b l e  to a p a r t i c u l a r  f u n d  u n t i l  a 

f u t u r e  l e g i s l a t u r e  a m e n d e d  o r  r e p e a l e d  t hose g u i d e l i n e s .  There 

is n o  i n d i c a t i o n  in the m i n u t e s  o f  the C o n s t i t u t i o n a l  C o n v e n t i o n  

t h a t  t h e  d r a f t e r s  c o n s i d e r e d  the t r e a t m e n t  o f  s e p a r a t e  funds 

w h i c h  a r e  e n d o w e d  in this m a n n e r .

A  d i f f i c u l t y  t h a t  a r i s e s  f r o m  the v i e w  that the 

d e d i c a t e d  f u n d s  p r o h i b i t i o n  is n o t  a p p l i c a b l e  to i n t e r e s t  or 

i n v e s t m e n t  i n c o m e  o n  s e p a r a t e  f u n d s  is that it p e r m i t s  s t e a d i l y  

i n c r e a s i n g  a m o u n t s  o f  m o n e y  to be  r e c e i v e d  a n d  u s e d  b y  state 

d e p a r t m e n t s  a n d  a g e n c i e s  w i t h o u t  l e g i s l a t i v e  c o n t r o l  t h r o u g h  the 

a n n u a l  b u d g e t  p r o c e s s .  T h i s  is p r e c i s e l y  the p r o b l e m  p o s e d  by 

the d e d i c a t i o n  o f  r e v e n u e  s o u r c e s  w h i c h  the d r a f t e r s  s o u g h t  to 

a v o i d .  F o r  this r e a s o n ,  w h i l e  w e  a r e  n o t  c e r t a i n  a b o u t  the 

l i k e l y  o u t c o m e ,  w e  d o u b t  t h a t  a b l a n k e t  e x c e p t i o n  for d e r i v a t i v e  

i n c c m e  w o u l d  be a p p r o v e d  b y  t h e  c o u r t s .

A f t e r  all, the A l a s k a  C o n s t i t u t i o n  w a s  not w r i t t e n  for 

a c c o u n t a n t s  a n d  e c o n o m i c  t h e o r i s t s .  A l t h o u g h  not e x p r e s s l y  

a d d r e s s e d  b y  them, the f r a m e r s  w e r e  v e r y  m u c h  a w are o f  the 

b o o n - b u s t  c y c l e  o f  A l a s k a ' s  e c o n o m y .  In fact, a d r i v i n g  force



b e h i n d  s t a t e h o o d  w a s  the d e s i r e  of A l a s k a n s  t h e m s e l v e s  to be able

to m a n a g e  the i n c o m e  d e r i v e d  f r o m  t h o s e  b r i e f  p e r i o d s  -- as

P r u d h o e  B a y  b e a r s  w i t n e s s  -- w h e n  the s t a t e  m a y  r e c e i v e  e n o r m o u s  

s u m s  o f  m o n e y  w h i c h  a r e  t h e n  i m m e d i a t e l y  a v a i l a b l e . for 

e x p e n d i t u r e  o r  p l a c e m e n t ,  b y  a p p r o p r i a t i o n ,  into a v a r i e t y  of  

f u n d s  a n d  a c c o u n t s  f o r  v a r i o u s  p e r m i s s i b l e  p u r p o s e s .  D e p e n d i n g  

o n  t h e  n u m b e r  a n d  s i z e  o f  t h o s e  f unds a n d  a c c o u n t s ,  the i n t e r e s t  

e a r n e d  o n  the m o n e y  p l a c e d  in t h e m  c o u l d  i t s e l f  b e  s u b s t a n t i a l  

a n d  w o u l d  a l m o s t  c e r t a i n l y  b e  o f  a m a g n i t u d e  w h i c h  is far g r e a t e r  

t h a n  th a t  l i k e l y  e n v i s i o n e d  b y  the N a t i o n a l  C o m m i t t e e  on

G o v e r n m e n t  A c c o u n t i n g  in the a b o v e - q u o t e d  s t a n d a r d .  M o r e o v e r ,  

t h e  s i g n i f i c a n c e  o f  t h a t  i n t e r e s t  in c o m e  in p r o p e r l y  m a n a g i n g  the 

s t a t e ' s  b u d g e t  leads us to the c o n c l u s i o n  that o u r  f r a m e r s  w o u l d  

h a v e  c o n s i d e r e d  it to b e  w i t h i n  the d e d i c a t e d  f u n d  p r o h i b i t i o n .  

A s  w e  h a v e  i n d i c a t e d ,  h o w e v e r ,  the a n s w e r  to this q u e s t i o n  is n o t  

f r e e  f r o m  doubt. C o n s e q u e n t l y ,  u n t i l  the q u e s t i o n  is r u l e d  on by  

t h e  c o u r t s ,  w e  w i l l  d e f e n d  l e g i s l a t i v e  a c t i o n  d e d i c a t i n g ,  b y  

g e n e r a l  law, d e r i v a t i v e  i n c o m e  to the f u n d s  w h i c h  " e a r n e d "  them.

In the a b s e n c e  o f  v a l i d  .general law d e d i c a t i o n s  of 

d e r i v a t i v e  i n c o m e ,  w e  b e l i e v e  there w o u l d  s till be a w a y  to

m a i n t a i n  l e g i s l a t i v e  c o n t r o l  o v e r  r e v e n u e s  t h r o u g h  the b u d g e t a r y  

p r o c e s s  w h i l e  a c h i e v i n g  che e f f i c i e n t  a c c o u n t i n g  o r g a n i z a t i o n  

p r o v i d e d  by  s e p a r a t e  f u n d s .  T h i s  w o u l d  be if -che l e g i s l a t u r e  

a p p r o p r i a t e d  to che s e p a r a t e  f u n d  for a f i x e d  p e r i o d  the a m o u n t

M r .  G e r a l d  L. W i l k e r s o n
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o f  i n t e r e s t  or i n v e s t m e n t  i n c o m e  r e c e i v e d  b y  that fund. Since 

e a c h  l e g i s l a t u r e  h a s  i m p l i c i t  b u d g e t a r y  a u t h o r i t y  f o r  a m a x i m u m  

p e r i o d  o f  o n l y  two y e a r s ,  this p r a c t i c e  w o u l d  n o t  i m p a i r  the 

a b i l i t y  o f  f u t u r e  l e g i s l a t u r e s  to d i s p o s e  of  t h o s e  d e r i v a t i v e  

r e v e n u e s .  U n d e r  this l i n e  of r e a s o n i n g ,  the i n t e r e s t  o n  a loan 

f u n d  o r  o t h e r  s e p a r a t e  f u n d  is p u b l i c  r e v e n u e  w h i c h  m u s t  be 

t r a n s f e r r e d  to the t r e a s u r y ,  u n l e s s  the f u n d  is a u t h o r i z e d  bv 

a p p r o p r i a t i o n  to r e t a i n  it for a s p e c i f i c  p e r iod. A l t h o u g h  it 

m a y  be  p o s s i b l e  to a r g u e  in f a v o r  of a l o n g e r  p e r i o d ,  our 

r e c o m m e n d a t i o n  is t h a t  t h e s e  a p p r o p r i a t i o n s  o f  d e r i v a t i v e  income 

to che f u n d  w h i c h  " e a r n s "  t h e m  b e  m a d e  a n n u a l l y ,  f o r  e a c h  fiscal 

year.

D. A p p r o p r i a t i o n s  S t a t e d  in G e n e r a l  T e r m s ,  R a t h e r  t h a n
S p e c i f i c  A m o u n t s . ______________________________________________ __

T h e  a n n u a l  b u d g e t  has t r a d i t i o n a l l y  i n c l u d e d  certain 

a p p r o p r i a t i o n s  not s t a t e d  in s p e c i f i c  d o l l a r  a m o u n t s  b u t  rather 

in t e rms of m o n e y  to b e  r e c e i v e d  f r o m  c e r t a i n  s o u r c e s  d u r i n g  the 

f i s c a l  year. S u c h  a n  a p p r o p r i a t i o n ,  for e x a m p l e ,  w o u l d  a u t h o r i z e  

che r i s k  m a n a g e m e n t  d i v i s i o n  of the D e p a r t m e n t  of A d m i n i s t r a t i o n  

to s p e n d  the a n t i c i p a t e d  p r o c e e d s  f r c m  a n y  i n s u r a n c e  s e t t l e m e n t

M r .  G e r a l d  L. W i l k e r s o n  N o v e m b e r  3 0 ,  1982

H o n o r a b l e  C a r o l e  J. B u r g e r  P a g e  i s
J 6 6 - 7 8 5 - 8 1  a n d  J 6 6 - 6 4 9 - 8 0



H o n o r a b l e  C a r o l e  J. B u r g e r  P a g e  19
J 6 6 - 7 8 5 - 8 1  and J 6 6 - 6 4 9 - 8 0

M r .  G e r a l d  L. W i l k e r s o n  N o v e m b e r  30, 1 9 8 2

o r  j u d g m e n t  a r i s i n g  f r o m  the d a m a g e  or loss o f  s t a t e  p r o p e r t y .  8/ 

T h i s  p r a c t i c e  e n s u r e s  e f f e c t i v e  l e g i s l a t i v e  c o n t r o l  o v e r  s t a t e  

f i n a n c e s  w h i l e ,  at the s a m e  time, it p r o v i d e s  f o r  b u d g e t i n g  

f l e x i b i l i t y  w h i c h  is e s p e c i a l l y  u s e f u l  f o r  p r o g r a m s  li k e  r i s k

m a n a g e m e n t ,  the n e e d s  of w h i c h  a r e  n e c e s s a r i l y  u n p r e d i c t a b l e .
• _

W e  h a v e  c o n s i s t e n t l y  a d v i s e d  t h a t  an a p p r o p r i a t i o n  is 

v a l i d  if it s t a t e s  a p u b l i c  p u r p o s e ,  has a source, s t a t e s  or i m ­

p l i e s  a t i m e  p e r i o d ,  a n d  s t a t e s  a n  a m o u n t  w h i c h  is a s c e r t a i n a b l e  

b y  r e f e r e n c e  to s p e c i f i e d  i n f o r m a t i o n .  U n d e r  this v i e w  a " r e v o l­

v i n g "  l o a n  f u n d  c o u l d  b e  e s t a b l i s h e d  a n d  o p e r a t e d ,  e v e n  if b o t h  

p r i n c i p a l  a n d  i n t e r e s t  p a y m e n t s  o n  l o a n s  a r e  c o n s i d e r e d  to b e  

r e v e n u e s  w h i c h  m a y  n o t  be  d e d i c a t e d ,  as l o n g  as there is an a n n u­

al a p p r o p r i a t i o n  to the f u n d  o f  a l l  p r i n c i p a l  a n d  i n t e r e s t  p a y ­

m e n t s  r e c e i v e d  b y  the f u n d  d u r i n g  the f i s c a l  year. T h e  f u n d  w o u l d  

c o n t i n u e  to r e v o l v e  as l o n g  as it w a s  i n c l u d e d  in the b u d g e t .

8/ S e e , for e x a m p l e ,  Sec. 7 ch. 113, S L A  1978 w h i c h  p r o v i d e s :

A m o u n t s  e q u i v a l e n t  to the a m o u n t s  to be r e c e i v e d  
in s e t t l e m e n t  o f  i n s u r a n c e  c l a i m s  for p r o p e r t y  
l o s s e s  are a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  f u n d  to 
the a f f e c t e d  * a g e n c y  f o r  the p u r p o s e  of r e p l a c i n g  
the f a c i l i t y  or s e r v i c e  lost as a r e s u l t  of the 
i n c i d e n t  g i v i n g  r i s e  to the i n s u r a n c e  claim.

U n d e r  this l a n g u a g e ,  the s t a t e  c o u l d  u n d e r t a k e  i m m e d i a t e  
r e o a i r  o r  r e c o n s t r u c t i o n  o f  a s c h o o l ,  m a i n t e n a n c e  f a c i l i t y ,  or 
o t h e r  p r o p e r t y  d a m a g e d  b y  f i r e  or o t h e r  c a use c o v e r e d  by  
i n s u r a n c e  w i t h o u t  h a v i n g  to w a i t  f o r  a c t u a l  s e t t l e m e n t  a n d  
p a y m e n t  b y  the i n s u r e r .



T h e  p r a c t i c e  o f  a p p r o p r i a t i n g  to a s e p a r a t e  f u n d  

a m o u n t  to be a s c e r t a i n e d  b y  r e f e r e n c e  to r e c e i p t s  f r o m  a 

s p e c i f i e d  s o u r c e  d u r i n g  a d e f i n i t e  p e r i o d  a c c o m m o d a t e s  the need 

a n d  d e s i r e  o f  e a c h  l e g i s l a t u r e  f o r  b u d g e t a r y  f l e x i b i l i t y  w i t hout 

i m p a i r i n g  the a b i l i t y  o f  f u t u r e  l e g i s l a t u r e s  to c o n t r o l  and

d i s p o s e  o f  p u b l i c  r e v e n u e s .  In fact, s i n c e  the l e g i s l a t u r e

m a i n t a i n s  c o n t r o l  of  the a p p r o p r i a t i o n  b y  m e a n s  of the b u d g e t ,  it 

c o u l d  b e  a r g u e d  that this p r a c t i c e  does not e v e n  c r e a t e  a 

d e d i c a t i o n  in the f i r s t  p l a c e  s i n c e  a true d e d i c a t i o n  must 

f u n c t i o n  to t a k e  c o n t r o l  a w a y  f r o m  the l e g i s l a t u r e .  If

l e g i s l a t i v e  c o n t r o l  is p r e s e n t ,  t h e n  a d e d i c a t i o n  do e s  n o t  exist.

W e  do n o t  t h i n k  t h a t  this p r a c t i c e  v i o l a t e s  the

d e d i c a t i o n  p r o h i b i t i o n .

V. A P P L I C A T I O N  O F  D E D I C A T I O N  P R O H I B I T I O N  TO S P E C I F I C  F U N D S ,  
A C C O U N T S  A N D  A P P R O P R I A T I O N S ________________________________________

W e  h a v e  i d e n t i f i e d  the f o l l o w i n g  c a t e g o r i e s  o f  funds,

a c c o u n t s ,  a n d  a p p r o p r i a t i o n s  w h i c h  r a i s e  d e d i c a t e d  fur.cs

q u e s  t i o n s .

A. A l l o c a t i o n  o f  a r e v e n u e  s o u r c e  b y  s t a t u t e  

to a f u n d  o r  a c c o u n t  f r o m  w h i c h  it m a y  be 

w i t h d r a w n  o n l y  for l i m i t e d  p u r p o s e s  by

a p p r o p r i a t i o n .  __________________________________

1. T o b a c c o  T a x  ( S c h o o l )  F u n d  (AS 4 3 . 5 0 . 1 4 0 ) . This 

f u n d  e x i s t e d  b e f o r e  r a t i f i c a t i o n  of the A l a s k a

H r .  G e r a l d  L. W i l k e r s o n
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C o n s t i t u t i o n  a n d  is t h e r e f o r e  a u t h o r i z e d  to c o n­

tinue u n d e r  A r t i c l e  IX, s e c t i o n  7. T h i s  t a x  a n d  

d e d i c a t i o n  h a v e  n o t  b e e n  c h a n g e d ,  b u t  the l e g i s l a­

ture h a s  i m p o s e d  a n  a d d i t i o n a l  tax o n  c i g a r e t t e s  

w h i c h  is d e p o s i t e d  in the g e n e r a l  fund. A l t h o u g h  

w e  h a v e  i s s u e d  s e v e r a l  o p i n i o n s  o n  the s u bject, 

t h e r e  h a s  b e e n  n o  j u d i c i a l  r e v i e w ,  a n d  it r e m a i n s  

u n c l e a r  to w h a t  e x t e n t  the l e g i s l a t u r e  m a y  c h a n g e  

the d e d i c a t i o n  or the u n d e r l y i n g  r e v e n u e  s o u r c e  

w i t h i n  the l i m i t  o f  " c o n t i n u i n g” the d e d i­

catio n .  9/

2. F i s h  a n d  G a m e  F u n d  (AS 1 6 . 0 5 . 1 0 0  et s e a . ) . T h e  

d e d i c a t i o n  of  p r o c e e d s  o f  f i s h i n g  a n d  h u n t i n g  

l i c e n s e s  to the o p e r a t i o n  o f  a D e p a r t m e n t  of F i s h  

a n d  G a m e  is r e q u i r e d  b y  f e d e r a l  l a w  f o r  

p a r t i c i p a t i o n  in f e d e r a l  p r o g r a m s  a n d  is t h e r e f o r e  

a u t h o r i z e d  b y  A r t i c l e  IX, s e c t i o n  7, See 16 

U .S.C. § 669. H o w e v e r ,  as d i s c u s s e d  ear l i e r ,  it 

is n o t  c l e a r  w h e t h e r  a d e d i c a t i o n  of i n t e r e s t

9/ S e e  A t t y .  Gen. Op. Nos. 7, 9, a n d  14; inf. m e m o  (Alaska, 
5!arch 10, 1966); Atty. Gen. Op. No. 22 (Alaska, J u n e  2, 1978); 
inf. m e m o  ( June 30, 1981).
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e a r n e d  o n  i n v e s t m e n t s  in a f u n d  s u c h  as that made 

b y  A S  1 6 . 0 5 . 1 1 0 ( 5 )  is c o n s t i t u t i o n a l .

3. R e s e r v e s  f o r  C a p i t a l  O u t l a y  (AS 3 7 . 0 5 . 1 5 7 )  and 
E n e r g y  F a c i l i t i e s  D e v e l o p m e n t  (AS 3 7 . 0 5 . 1 5 8 ) .

B y  s t a t u t e  t h e r e  is a l l o c a t e d  to e a c h  of t hese 

a c c o u n t s  a f i x e d  p e r c e n t a g e  o f  a n n u a l  r e c e i p t s  

f r o m  m i n e r a l s  o n  s t a t e  land. B o t h  of these funds 

a p p e a r  to b e  u n c o n s t i t u t i o n a l  d e d i c a t i o n s  to the 

e x t e n t  t h a t  t h e y  r e s t r i c t  the p u r p o s e  for w h i c h  

m o n e y  m a y  b e  spent. W e  a r e  i n f o r m e d  thac the 

D e p a r t m e n t  of A d m i n i s t r a t i o n  h a s  r e c o r d e d  the 

a m o u n t s  to be a l l o c a t e d  to e a c h  a c c o u n t  b u t  has 

n o t  r e t a i n e d  t h a t  m o n e y  for e x p e n d i­

t u r e s  r e l a t e d  to c a p i t a l  o u t l a y  o r  e n e r g y  f a c i l­

i t i e s  d e v e l o p m e n t .  W e  a l s o  u n d e r s t a n d  that che 

l e g i s l a t u r e  has n o t  m a d e  a n y  a p p r o p r i a t i o n s  from 

t h e s e  t w o  a c c o u n t s .  W e  s u g g e s t  th a c  AS 3 7 . 0 5 . 1 5 7  

a n d  AS  3 7 . 0 5 . 1 5 8  be  r e p e a l e d .

4. R e n e w a b l e  R e s o u r c e s  F u n d  (AS 3 7 . 1 1 . 0 1 0 - 0 9 0 ) .  As 

w e  a d v i s e d  in o u r  1 9 7 5  A t t o r n e y  G e n e r a l  O p i n i o n  

No. 9, this s t a t u t o r y  d e d i c a t i o n  is u n c o n­

s t i t u t i o n a l .  We u n d e r s t a n d  th a c  the D e p a r t m e n t  cf 

A d m i n i s t r a t i o n  h a s  f o l l o w e d  o u r  a d v i c e  and has 

d i s r e g a r d e d  AS 3 7 . 1 1 . 0 1 0 - 0 9 0 .  W e  s u g g e s t  that 

t h e s e  s t a t u t e s  be r e p e a l e d .
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B. A l l o c a t i o n  by S t a t u t e  o f  R e v e n u e  to a F u n d  o r  A c c o u n t  

F r o m  W h i c h  it m a y  be S p e n t  o r  U s e d  W i t h o u t  F u r t h e r  A p -

p r o p r i a t i o n ___________________________________________________________

1. P u b l i c  E m p l o y e e s  R e t i r e m e n t  S y s t e m  F u n d  (AS 39.35) 

T h i s  f u n d  r e c e i v e s  m o n e y  f r o m  e m p l o y e e s  a n d

e m p l o y e r s  w h o  p a r t i c i p a t e  in the s y s t e m .  S t a t e

e m p l o y e r  c o n t r i b u t i o n s  are p a i d  to the f u n d  m o n t h­

ly. AS  3 9 . 3 5 . 2 8 0 .  S t a t e  e m p l o y e e  c o n t r i b u t i o n s  

a r e  s t a t u t o r i l y  r e q u i r e d  to be w i t h h e l d  f r o m  w a g e s

a n d  t r a n s f e r r e d  to the funds. AS  3 9 . 3 9 . 1 7 0 .  P a r­

t i c i p a t i n g  p o l i t i c a l  s u b d i v i s i o n s  c a k e  s i m i l a r  

c o n t r i b u t i o n s  on  b e h a l f  of t h e i r  e m p l o y e e s .  B e n e­

fits a r e  pa i d  to m e m b e r s  o f  the r e t i r e m e n t  s y s t e m s  

a c c o r d i n g  to s t a t u t e  A S  3 9 . 3 5 . 3 7 0  et seq. E x p e n­

ses o f  a d m i n i s t e r i n g  the s y s t e m  are a l s o  p a i d  f r o m  

the f u n d  but are s p e c i f i c a l l y  r e q u i r e d  b y  s t a t u t e  

to b e  i n c l u d e d  in the a n n u a l  o p e r a t i n g  b u u g e t .  

AS 3 9 . 3 5 . 1 0 0 ( b ) ( 4 ) .  T h e  T e a c h e r ' s  R e t i r e m e n t  

S y s t e m  is a c c o u n t e d  for in the same m a n n e r .

A l t h o u g h  this is c l e a r l y  a d e d i c a t i o n  of 

m o n e y  r e c e i v e d  by the state, we b e l i e v e  thac it is 

p e r m i s s i b l e  u n d e r  the i m p l i e d  e x c e p t i o n  t h e o r y
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d i s c u s s e d  e a r l i e r .  It is o u r  o p i n i o n  that there 

is a n  i m p l i e d  e x c e p t i o n  to the d e d i c a t e d  funds 

p r o h i b i t i o n  for p e n s i o n  f u n d  c o n t r i b u t i o n s .  1J)/

2. I n t e r n a t i o n a l  A i r p o r t  F u n d s  (AS 37. 1 5 . 4 2 0 ,  430, 
440)________________________________________________ ___________

T h e  f u n d  e s t a b l i s h e d  u n d e r  AS 3 7 . 1 5 . 4 2 0  

c o n t a i n s  m o n e y  r e c e i v e d  f r o m  the sale of g e n e r a l  

o b l i g a t i o n  b o n d s  f o r  a i r p o r t  i m p r o v e m e n t s  and 

o t h e r  g r a n t s  or  m o n e y  p r o v i d e d  for the same 

p u r p o s e  f o r  w h i c h  che b o n d s  w e r e  a u t h o r i z e d .  The 

f u n d  e s t a b l i s h e d  u n d e r  A S  3 7 . 1 5 . 4 3 0  co n t a i n s  

r e v e n u e s  r e c e i v e d  b y  the s t a t e  f r o m  o w n e r s h i p  and 

o p e r a t i o n  o f  its a i r p o r t s .  T h e  fund e s t a b l i s h e d  

u n d e r  A S  3 7 . 1 5 . 4 4 0  c o n t a i n s  i n t e r e s t  e a r n e d  on 

m o n e y  in the s e c t i o n  420 f u n d  a n d  r e venues 

t r a n s f e r r e d  f r o m  the s e c t i o n  430 f u n d  for the 

p u r p o s e  o f  r e d e e m i n g  a i r p o r t  r e v e n u e  bonds.

A l t h o u g h  e a c h  f u n d  p r o v i d e s  for a d e d i c a t i o n  

o f  s t a t e  r e v e n u e ,  w e  b e l i e v e  thac thev arer 0
p e r m i s s i b l e  u n d e r  the i m p l i e d  e x c e p t i o n  theory 

d i s c u s s e d  e a r l i e r  at  pp. 5 a n d  6. It is our 

o p i n i o n  chat there is an i m p l i e d  e x c e p t i o n  to che

<
1 0 / T h e  c o n s t i t u t i o n a l  p r o v i s i o n  f o r  s c a t e  e m p l o y e e  ret i r e m e n t  
s y s t e m s  s u p p o r t s  s u c h  an  i m p l i e d  e x c e p t i o n .  Alaska" Constitution. 
A r t i c l e  XII*, s e c t i o n  7.
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d e d i c a t e d  f u n d s  p r o h i b i t i o n  for r e v e n u e  d e r i v e d  

f r o m  b o n d  i s s u e s  a n d  for r e v e n u e  d e r i v e d  f r o m  

f a c i l i t i e s  c o n s t r u c t e d  w i t h  b o n d  p r o c e e d s ,  at 

l e a s t  to the e x t e n t  that it is n e c e s s a r y  to 

s a t i s f y  the d e b t  o b l i g a t i o n  or m a i n t a i n  the 

f a c i l i t y  so th a t  it c o n t i n u e s  to g e n e r a t e  rev e n u e s  

f o r  t h a t  p u r p o s e .  T o  the e x t e n t  t h a t  r e v e n u e s  are 

d e d i c a t e d  for p u r p o s e s  w h i c h  a r e  n o t  r e l a t e d  to 

s a t i s f y i n g  the d e b t  o r  m a i n t a i n i n g  the 

f a c i l i t y  1_1/, w e  b e l i e v e  t h a t  d e d i c a t i o n  w o u l d

11/ A S  3 7 . 1 5 . 4 3 0 ( a )  a u t h o r i z e s  u s e  o f  f unds d e d i c a t e d  to the 
I n t e r n a t i o n a l  A i r p o r t  R e v e n u e  F u n d  for six p u r p o s e s  p r o v i d i n g ,  in 

p e r t i n e n t  part, as f o l l o w s :

. T h e  m o n e y  in the r e v e n u e  fund s h a l l  o n l y  be used 
f or t h e  p u r p o s e  of p a y i n g  or s e c u r i n g  the p a y m e n t  
o f  the p r i n c i p a l  o f  a n d  i n t e r e s t  o n  the b o n d s  and 
o f  a n d  o n  a n y  o t h e r  r e v e n u e  b o n d s  i s s u e d  by 
a u t h o r i z a t i o n  o f  the l e g i s l a t u r e  to p r o v i d e  funds 
to a c q u i r e ,  equ i p ,  c o n s t r u c t  a n d  i n s t a l l  a d d i t i o n s  
a n d  i m p r o v e m e n t s  to, a n d  e x t e n s i o n s  of and 
f a c i l i t i e s  for, the a i r p o r t s  a n d  to be  p a y a b l e  out 
of the r e v e n u e  fund, t h e  p u r p o s e  o f  p a y i n g  the 
n o r m a l  a n d  n e c e s s a r y  c o s t s  of  m a i n t a i n i n g  and 
O D a r a t i n g  the a i r p o r t s  a n d  all of che i m p r o v e m e n t s  
a n d  f a c i l i t i e s  of them, the p u r p o s e  o f  p a y i n g  the 
c o s t s  of  r e n e w a l s ,  r e p l a c e m e n t s  a n d  e x t r a o r d i n a r y  
r e p a i r s  to the a i r p o r t s  a n d  all of  the 
i m p r o v e m e n t s  a n d  f a c i l i t i e s  of them, the p u r p o s e  
o f ’ r e d e e m i n g  b e f o r e  t h e i r  f i x e d  m a t u r i e s  a n y  and 
a l l  r e v e n u e  b o n d s  i s s u e d  for che p u r p o s e s  o f  the 
a i r p o r t s ,  che p u r p o s e  of p r o v i’din g  f u n d s  to 
a c q u i r e ,  c o n s t r u c t  a n d  i n s t a l l  n e c e s s a r y  a d d i t i o n s  
a n d  i m p r o v e m e n t s  to and e x t e n s i o n’s of and 
f a c i l i t i e s  f o r  the a i r p o r t s  a n d  all o f  their 
f a c i l i t i e s ,  a n d  the p u r p o s e  of p r o v i d i n g  f u n d s  to 
p a y  a n y  a n d  all o c h e r  c osts r e l a t i n g  to the 
o w n e r s h i p ,  u s e  and o p e r a t i o n  of the a i r p o r t s .
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v i o l a t e  A r t i c l e  IX, s e c t i o n  7 u n l e s s  it either 

e x i s t e d  p r i o r  to r a t i f i c a t i o n  o f  our C o n s t i t u t i o n  

or is r e q u i r e d  b y  f e d e r a l  law. 1_2/

3. C o n t i n u i n g  D e b t  S e r v i c e  A p p r o p r i a t i o n  (AS 37.15- 
.0 1 2 ) __________________________

T h i s  s t a t u t e  p u r p o r t s  to c r e a t e  a c o n t i n u i n g  

a n n u a l  a p p r o p r i a t i o n  f r o m  the g e n e r a l  f u n d  of  the 

a m o u n t  n e c e s s a r y  to p a y  d e b t  s e r v i c e  o n  a l l  o u t­

s t a n d i n g  g e n e r a l  o b l i g a t i o n  bo n d s .  T h i s  m a y  be a 

d e d i c a t i o n  o f  r e v e n u e s  for a s p e c i f i c  p u r p o s e .  13/ 

E v e n  if it is, it is o u r  o p i n i o n  that t h e r e  would 

be an i m p l i e d  e x c e p t i o n  to the d e d i c a t e d  fund 

p r o h i b i t i o n  f o r  b e n d  o b l i g a t i o n s .

A. R u r a l  E l e c t r i f i c a t i o n  R e v o l v i n g  L o a n  F u n d  (AS AA- 
.83.361)________________________________________

T h i s  f u n d  r e c e i v e d  an i n i t i a l  a p p r o p r i a t i o n  

f r o m  w h i c h  the A l a s k a  P o w e r  A u t h o r i t y  is 

a u t h o r i z e d  to m a k e  loans. P r i n c i p a l  a n d  i n t e r e s t

1 2 / A  d e d i c a t i o n  of a i r p o r t  r e v e n u e s  d i d  e x i s t  p r i o r  to 
r a t i f i c a t i o n .  § 3 2 - 3 A - 1 5  A C L A  19A9.' H o w e v e r ,  it w a s  r e p e a l e d  in 
1968 b y  § 2 ch. 1A, S L A  1968. On the o t h e r  hand, it m a y  be that 
A9 U.S*.C. § 1718, a d o p t e d  in 1970 a n d  a m e n d e d  in 1982 b y  Section 
511 o f  the T a x  E q u i t y  a n d  F i s c a l  R e s p o n s i b i l i t y  A c t  "of 1932, 
P.L. 9 7 - 7 6 0 ,  w o u l d  be i n t e r p r e t e d  to r e q u i r e  d e d i c a t i o n  of all 
a i r p o r t  r e v e n u e s  to c o n s t r u c t i o n ,  m a i n t e n a n c e  a n d  o p e r a t i o n  c: 
a i r p o r t s .

1 3 / O u r  u n c e r t a i n t y  on this p o i n t  a r i s e s  f r o m  the f a c t  that the 
s t a t u t e  does n o t  p u r p o r t  to d e d i c a t e  a p a r t i c u l a r  r e v e n u e  source.
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p a y m e n t s  o n  l o a n s  m a d e  f r o m  the f u n d  are r e q u i r e d  

b y  l a w  to r e t u r n  to the fund. As w e  p o i n t e d  out

a b o v e ,  at n. 1, t h e  q u e s t i o n s  o f  w h e t h e r  the

p r i n c i p a l  a n d / o r  i n t e r e s t  p a y m e n t s  a r e  r e v e n u e s
7

w h i c h  m a y  n o t  b e  d e d i c a t e d  i n  this m a n n e r  is n o w  a

m a t t e r  in l i t i g a t i o n  in a s u i t  f i l e d  by  the

T r u s t e e s  f o r  A l a s k a .

W e  w i l l  b e  d e f e n d i n g  the l e g i s l a t u r e ' s  a c t i o n  

in m a k i n g  b o t h  t h o s e  d e d i c a t i o n s .  In d o i n g  so, w e  

w i l l  p r e s e n t  in m o r e  d e t a i l  a n u m b e r  of the 

a r g u m e n t s  d i s c u s s e d  a b o v e  in s u p p o r t  of the 

l e g i s l a t u r e ' s  a c t i o n .  In a d d i t i o n ,  w e  w i l l  

d i s c u s s  the p r e s u m p t i o n  o f  c o n s t i t u t i o n a l i t y  o f  

s t a t u t e s  a n d  the d e f e r e n c e  due to the a d m i n i­

s t r a t i v e  a n d  l e g i s l a t i v e  i n t e r p r e t a t i o n  of the 

d e d i c a t e d  f u n d s  p r o h i b i t i o n .  As i n d i c a t e d  above, 

w e  b e l i e v e  t h a t  the r e t u r n  o f  p r i n c i p a l  p a y m e n t s  

to a l o a n  f u n d  d o e s  n o t  o f f e n d  che C o n s t i t u t i o n  

a n d  t h a t  the r e t u r n  p f  i n t e r e s t  p a y m e n t s  to the 

l o a n  f u n d  m a y  be  p e r m i s s i b l e .  H o w e v e r ,  w e  cannot 

p r e d i c t  w i c h  c e r t a i n t y  the p o s i t i o n  t h a t  che c o u r t  

w i l l  a d o p t .
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C. A p p r o p r i a t i o n  o f  an a m o u n t  f r o m  a s p e c i f i c  

r e v e n u e  s o u r c e  (e.g., p r o g r a m  r e c e i p t s ) .

F r o m  ti m e  to ti m e  the l e g i s l a t u r e ,  by  m e a n s  o f  ar. 

a n n u a l  o p e r a t i n g  b u d g e t  a p p r o p r i a t i o n ,  a u t h o r i z e s  an a g e n c y  co 

s p e n d  m o n e y  that is g e n e r a t e d  out o f  o n e  of the agency's 

p r o g r a m s .  T h e  a p p r o p r i a t i o n  a l s o  sets a n  u p p e r  l i m i t  o n  the 

a m o u n t  that can b e  sp e n t .  A l t h o u g h  p r o g r a m  r e c e i p t s  are clearlv 

s t a t e  r e v e n u e s  w h i c h  m a y  n o t  b e  d e d i c a t e d ,  the p r a c t i c e  of 

i d e n t i f y i n g  p r o g r a m  r e c e i p t s  as an a p p r o p r i a t i o n  source d o e s  nc: 

in a n y  w a y  l i m i t  l e g i s l a t i v e  c o n t r o l  o v e r  the e x p e n d i t u r e  of 

r e v e n u e s  b e c a u s e  the l e g i s l a t u r e  m a i n t a i n s  c o n t r o l  o f  the 

a p p r c p r i a  'on by m e a n s  o f  the b u d g e t .  T h e r e f o r e ,  we b e l i e v e  tha: 

this pro o_ce is n o t  a f f e c t e d  b y  the d e d i c a t e d  f unds p r o h i b i t i o n .

D. A p p r o p r i a t i o n  o f  an a m o u n t  w h i c h  is a s c e r t a i n a b l e

o n l v  b v  r e f e r e n c e  to s p e c i f i e d  i n f o r m a t i o n . _________

A p p r o p r i a t i o n s  are r e g u l a r l y  m a d e  to the r i s k  m a n­

a g e m e n t  d i v i s i o n ,  D e p a r t m e n t  of  A d m i n i s t r a t i o n ,  of all p r o c e e d s  

d u r i n g  a f i s c a l  y e a r  f r o m  c l a i m s ,  s e t t l e m e n t s  or j u d g m e n t s  

a r i s i n g  f r o m  d a m a g e  to or loss of s t a t e  p r o p e r t y .  As p o i n t e d  ou: 

a b o v e ,  at 18, this p e r m i t s  the s t a t e  to r e p a i r  or r e p l a c e  damatec 

p r o p e r t y  w i t h o u t  s p e c i f i c  a p p r o p r i a t i o n s ,  w h i c h  v c u i o  

p r o b a b l y  be e i t h e r  m o r e  o r  le s s  t h a n  the a c t u a l  p r o p e r t y  damage 

in a n y  f i s c a l  year.
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T h e  o n l y  d i f f e r e n c e  b e t w e e n  this a n d  a t y p i c a l  

a p p r o p r i a t i o n  is in the d e t e r m i n a t i o n  o f  the a m o u n t  a p p r o p r i a t e d .  

W h e n  a f i x e d  a m o u n t  is a p p r o p r i a t e d ,  o b l i g a t i o n s  i n c u r r e d  a g a i n s t  

it m a y  be  h o n o r e d  as l o n g  as t h e r e  is c a s h  a v a i l a b l e  in the 

t r e a s u r y .  W h e n  a n  a p p r o p r i a t i o n  is m a d e  for an a m o u n t  to be 

r e c e i v e d  f r o m  a c e r t a i n  s o u r c e  d u r i n g  a s p e c i f i c  p e r i o d ,  

o b l i g a t i o n s  m a y  be h o n o r e d  o n l y  if a s u f f i c i e n t  a m o u n t  o f  m o n e y  

h a s  b e e n  r e c e i v e d  f r o m  that s o u r c e  and t h e r e  is c a s h  a v a i l a b l e  in 

t h e  t r e a s u r y .  H o w e v e r ,  the a m o u n t  of the a p p r o p r i a t i o n  r e m a i n s  

d e t e r m i n a b l e .  C o n s e q u e n t l y ,  it is o u r  o p i n i o n  th a t  these k i n d s  

o f  a p p r o p r i a t i o n s  do n o t  v i o l a t e  the d e d i c a t e d  f u n d  

p r o h i b i t i o n .  14/

14/ T h e  p e n d i n g  l i t i g a t i o n  d i s c u s s e d  e a r l i e r  ( T r u s t e e s  f o r  
A l a s k a  v. State, s u o r a ) a l s o  i n c l u d e s  a c l a i m  t h a t  an a p p r o­
p r i a t i o n  to the A l a s k a  P o w e r  A u t h o r i t y  o f  the i n t e r e s t  to be  
r e c e i v e d  o n  m o n e y  s e p a r a t e l y  a p p r o p r i a t e d  to the P o w e r  D e v e l o p­
m e n t  Fur.c v i o l a t e s  the d e d i c a t e d  f u nds p r o h i b i t i o n .  § 1 ch. 90, 
S L A  1980, as r e e n a c t e d  b y  § 69 ch. 92, S L A  1931 a n d  a m e n d e d  b y  § 
23 6  ch. 141, S L A  1982. T h e  q u e s t i o n e d  a p p r o p r i a t i o n  does n o t  
s t a t e  a s p e c i f i c  t i n e  p e r i o d  d u r i n g  w h i c h  the i n t e r e s t  is to be 
a c c r u e d .  ' C o n s i d e r a t i o n  b y  t h e  c o u r t  o f  this p a r t i c u l a r  q u e s t i o n  
m i g h t  n o t  o c c u r  s i n c e ,  b y  i n f o r m a l  m e m o  d a t e d  A p r i l  19, 1982, w e  
a d v i s e d  the T r e a s u r y  D i v i s i o n  o f  che D e p a r t m e n t  of  R e v e n u e  chat 
ch e  i n t e r e s t  m u s t  b e  r e t u r n e d  to che g e n e r a l  f u n d  b e c a u s e  o f  a 
s p e c i f i c  s t a t u t o r y  r e q u i r e m e n t ,  A S  4 4 . 8 3 . 3 3 8 ( b ) .  W e  are i n f o r m e d  
t h a t  n o  i n t e r e s t  has a c c r u e d  to the P o w e r  D e v e l o p m e n t  Fund.
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E. O t h e r  M i s c e l l a n e o u s  D e d i c a t i o n s

1. A p p r o p r i a t i o n s  to the P e r m a n e n t  F u n d . S i n c e  the 

c o n s t i t u t i o n  ( A r t i c l e  IX, s e c t i o n  15) s p e c i f i c a l l y  

a u t h o r i z e s  d e d i c a t i o n s  to the P e r m a n e n t  F u n d  of 

"at l e a s t "  25 p e r c e n t  o f  c e r t a i n  r e v e n u e s ,  we 

b e l i e v e  a n y  a d d i t i o n a l  d e d i c a t i o n  to the fund bv 

s t a t u t e  1_5/ o r  b y  a p p r o p r i a t i o n  is also 

p e r m i s s i b l e .

2. R a i n y  d a v  a c c o u n t . A S  3 7.05 179 c r e a t e s  a reserve 

f u n d  to w h i c h  m o n e y  is a p p r o p r i a t e d  a n d  aut h o r i z e s  

it to b e  s p e n t  f o r  c e r t a i n  n e c e s s a r y  emerger.cv 

o p e r a t i n g  e x p e n s e s  at some f u t u r e  time. It is our 

o p i n i o n  t h a t  this p r a c t i c e  is p e r m i s s i b l e  under 

the t h e o r y  d i s c u s s e d  a b o v e  b e g i n n i n g  at p. 12 tha: 

m o n e y  o n c e  it is a p p r o p r i a t e d  loses its character 

as r e v e n u e  f o r  p u r p o s e s  o f  the d e d i c a t e d  funds 

p r o h i b i t i o n .  A  c o n t r a r y  v i e w  w o u l d  severely 

r e s t r i c t  f l e x i b i l i t y  in s t a t e  b u d g e t i n g  and 

a c c o u n t i n g ,  a n d  w e  d o u b t  that s u c h  a v i e w  w o u l d  be 

a d o p t e d  b y  the courts.

M r .  G e r a l d  L. W i l k e r s o n

H o n o r a b l e  C a r o l e  J. B u r g e r

J 6 6 - 7 8 5 - 8 1  a n d  J 6 6 - 6 4 9 - 8 0

1 5 / In  1980, the l e g i s l a t u r e  i n c r e a s e d  the p e r c e n t a g e  d e d ication 
a p p l i c a b l e  to m o s t  n e w  m i n e r a l  lease's to 50 percent.

N o v e m b e r  3 0, 1 9 ^

P a g e  30



Mr. G e r a l d  L. W i l k e r s o n  
H o n o r a b l e  C a r o l e  J. B u r g e r

N o v e m b e r  30, 1 9 8 2

P a g e  31

J 6 6 - 7 8 5 - 8 1  a n d  J 6 6 - 6 4 9 - 8 0

W e  h o p e  y o u  f i n d  Chis a n a l y s i s  h e l p f u l  in d e t e r m i n i n g  

the n a t u r e  o f  the p r o b l e m s  p r e s e n t e d  by the d e d i c a t e d  f u n d  

p r o h i b i t i o n  a n d  the v a r i o u s  s t a t u t o r y  p r o g r a m s  w h i c h  m a y  or m a y  

n o t  r u n  a f o u l  of it. W e  e x p e c t  to be a b l e  to a d v i s e  y o u  w i t h  

g r e a t e r  c e r t a i n t y  o n  s o m e  o f  t h e s e  q u e s t i o n s  at the c o n c l u s i o n  o f  

th e  p e n d i n g  l i t i g a t i o n  d e s c r i b e d  above.

S i n c e r e l y ,

• W i l s o n  L. C o n d o n  
A t t o r n e y  G e n e r a l

W L C :j f

cc: R o n  L ehr, D i r e c t o r
D i v i s i o n  of B u c g e t  a n d  M a n a g e m e n t

J a y  Hogar., D i r e c t o r
D i v i s i o n  of L e g i s l a t i v e  F i n a n c e
L e g i s l a t i v e  A f f a i r s  A g e n c y



Section 9.7 - DEDICATED FUNDS.

The proceeds of any state tax or license shall not be dedicated to any special purpose, except as 
provided in section 15 of this article or when required by the federal government for state 
participation in federal programs. This provision shall not prohibit the continuance of any 
dedication for special purposes existing upon the date of ratification of this section by the people 
of Alaska.

Cross References -
For an exception to the prohibition against dedicated funds, see Sec. 15 of this article 

which establishes the permanent fund.

Amendment Notes -
The amendment effective February 21,1977 (9th Legislature's SCS CSSSHJR 39 (Res) 

am S (1976)) inserted "as provided in section 15 of this article or" in the first sentence.

AG Opinions -
Among the reasons such a prohibition, as is found in this section, was recommended are 

the following: (1) flexibility of budgeting; (2) financial control; and (3) lack of relationship 
between the tax and purpose. 1959 Op. Att'y Gen. No. 7.

Delegates to the constitutional convention were desirous of eliminating dedications so that 
the legislature would have the greatest flexibility in allocating tax revenues on a bas:s of need.
1959 Op. Att'y Gen. No. 7.

A dedication encompasses (1) proceeds or part of the proceeds of a tax or license (2) set 
aside at a certain rate (3) for a particular purpose. 1959 Op. Att'y Gen. No. 7.

As a matter of compromise, a grandfather clause was included in this section to permit all 
dedications existing on the date of ratification of the constitution (April 24, 1956) to continue. 
1959 Op. Att'y Gen. No. 7.

The intent of the drafters of the state constitution was to permit the continuance of 
existing dedications at the then existing rates until the legislature saw fit to exercise the only 
power retained in relation to them: That is, the power to repeal. 1959 Op. Att'y Gen. No. 7.

This section had two interrelated purposes: (1) to prevent any future dedication of 
revenues for special purposes, and (2) to prevent the creation of new special funds separate from 
the general fund. May 2, 1975 Op. Att'y Gen.

This section of the state constitution can be given its intended effect and serve its 
repeatedly expressed purpose only if the words "proceeds of any tax or license" are interpreted 
to mean what their framers clearly intended, i.e., the sources of any public revenues. May 2,
1975, Op. Att'y Gen.

The dedication of any source of public revenue: tax, license, rental, sale, bonus-royalty, 
royalty, or whatever, is limited by the state constitution to those existing when the constitution 
was ratified or required for participation in federal programs. May 2, 1975 Op. Att'y Gen.

The real concern at the constitutional convention was about earmarked funds, not taxes or 
licenses, but funds. May 2, 1975 Op. Att'y Gen.

Dedication of the revenues from the lease or sale of state natural resources offends the 
state constitutional prohibition against dedicated funds. May 2, 1975 Op. Ait'y Gen.

The practice of appropriating to a separate fund an amount to be ascertained by reference



to receipts from a specified source does not violate the dedication prohibition o f the constitution. 
November 30, 1982 Op. Att'y Gen.

Language of this section prohibiting dedication o f proceeds of any state tax or license 
must be read as embodying certain implied exceptions, specifically, pension contributions, 
proceeds from bond issues, sinking fund receipts, revolving fund receipts, contributions from 
local government units for state-local cooperative programs, and tax receipts which the state 
might collect on behalf o f  local government units. November 30, 1982 Op. Att'y Gen.

There is no unlawful dedication involved in the return to a revolving loan fund of principal 
payments on loans. The initial appropriation would suffice to authorize the use o f that money 
for other loans until die legislature reappropriates the unobligated assets o f the fund or abolishes 
the fund. November 30, 1982 Op. Att'y Gen.

For discussicn o f issues involved in question o f whether dedication prohibition applies to 
interest or other income earned by money appropriated to revolving funds and other funds and 
accounts, see November 30, 1982 Op. Att'y Gen.

I f  the moneys in the general fund must be applied in a particular way and the amount to 
be applied is determined by a set formula, rather than by each legislature's judgment, the intent of 
this section has been thwarted. The legislature's hands are tied as effectively as in the case where 
the proceeds o f a particular tax are dedicated. 1969 Op. Att'y Gen. No. 5, overruled in part on 
other grounds, May 2, 1975 Op. Att'y Gen.

As to constitutionality o f requiring a portion o f the general fund to be allocated to local 
governments each year in accordance with a fixed formula, see 1969 Op. Att'y Gen. No. 5, 
overruled in part on other grounds, May 2, 1975 Op. Att'y Gen.

The prohibition o f this section is against new dedications, i.e., those dedications of 
revenues which did not exist on April 24, 1956, the date o f the constitution's ratification. June 2, 
1978 Op. Att'y Gen.

Existing dedications may be continued but may not be revised upward or downward by 
means of altering the tax, the rate of dedication or the purpose for which the dedication will be 
used. 1959 Op. Att'y Gen., No. 9; 1959 Op. Att'y Gen. No. 7; 1959 Op. Att'y Gen. No. 14.

No action of the legislature is permissible which would (1) tend to increase or decrease the 
percentage of the lOtal tax and license proceeds which are dedicated, or (2) which would tend to 
increase or decrease the amount o f proceeds which are dedicated. 1959 Op. Att'y Gen. No. 7;
1959 Op. Att'y Gen. No. 14.

Reducing a dedication makes it different from that which existed, i.e., and existing 
dedication is not continued when it is reduced any more than it is when it is increased. June 2,
1978 Op. Att'y Gen.

Any attempted alteration short o f repeal is a nullity. 1959 Op. Att'y Gen., No. 7.
Legislation developed to eliminate the double fee paid by commercial fishermen who are 

also holders oflimited entry permits, which in effect, exempted permit holders from license fees 
and provided for payment into the fishermen's fund from moneys collected for permit fees o f an 
amount equal to the amount which would have been paid into the fund from collections for 
commercial fishing licenses offends this section since it did not continue an existing dedication. 
June 2, 1978, Op. Att'y Gen.

The 1957 amendment to AS 43.40.010, which reduced the tax on motor fuel used in 
commercial fishing crafts for purposes o f commercial fishing from five cents to two cents per 
gallon, effected no change in the dedication-inasmuch as the reduction in the tax is coupled with 
an exemption from the refund o f three cents per gallon formerly allowed to users o f fuel in



commercial fishing craft for commercial purposes. Nothing has been done which increases or 
decreases the dedication. 1959 Op. Att'y Gen. No. 14.

When the tax is lowered the entire dedication falls and all tax proceeds are covered into the 
general fund. This result is compelled by a realization that the lowering of the tax irretrievably 
lowers the dedication because insufficient revenues are available to maintain the present rate of 
the dedication. Since the only power retained by the legislature with respect to a dedication 
(other than administrative alterations in the management of the dedication) is the power of repeal, 
such irretrievable action is tantamount to a repeal of the dedication. 1959 Op. Att'y Gen., No. 14.

When the legislature raises the tax, the excess tax simply goes into the general fund. 1959 
Op. Att'y Gen. No. 14.

A dedication is not repealed in its entirety by the partial elimination of its source but 
rather that it is reduced to provide for a dedication solely from all that is left of the source. June 
2, 1978 Op. Att'y Gen.

The prohibition against dedications should be read in conjunction with Alaska Const., art. 
XI, Sec. 7, which deals with restrictions on the initiative and referendum. Therein it is stated that 
the initiative and referendum shall not be used to create or apply to dedications of "revenue."
1959 Op. Att'y Gen., No. 7.

Pre-existing dedications of revenue established by statute to satisfy trust obligations 
imposed by federal law are excluded from the reach of Alaska Const., art. EX, Sec. 17. That 
section applies to proceeds net of dedications otherwise permitted under this section, which 
permits dedications that are required for participation in a federal program. 1993 Op. Att'y Gen. 
No. 1.

Any attempted dedication of funds after April 26, 1956, which was not absolutely 
required for participation in federal programs, had to be covered into the general fund, any statute 
notwithstanding. 1959 Op Att'y Gen. No. 7, issued prior to the 1977 amendment of this section.

Although fourth class cities may now be incorporated cities within the intent of AS 
43.70.080, they would not be entitled to any refunds under such section, since if this were the 
case, the effect of ch. 79, SLA 1959 would be to make a new dedication of a state tax or license 
for a special purpose. Any such dedication would be invalid under the provisions of this section.
1960 Op. Att'y Gen., No. 5.

Any repeal or repeal and re-enactment of a dedication during the 1957 session takes the 
dedication from under the protection of the grandfather clause, and a re-enactment either in 1957 
or later is a nullity unless the dedication is required by the federal government for participation in 
federal programs. 1959 Op. Att'y Gen., No. 7, issued prior to the 1977 amendment of this 
section.

Employees' retirement system and emoluments of office for all commissioners, heads of 
state agencies and the members of the judiciary and legislature are authorized by the Alaska 
Constitution and are implied exceptions to the prohibition of this section. 1969 Op. Att'y Gen., 
No. 5 overruled in part on other grounds, May 2, 1975 Op. Att’y Gen.

The Violent Crimes Compensation Board is authorized by statute to recover, receive, and 
collect receipts; however, under the Alaska Constitution, all receipts must revert to the general 
fund. September 25, 1980 Op. Att'y Gen.

The provisions of AS 16.43.310 and 16.43.320, which authorize the Commercial 
Fisheries Entry Commission to establish and administer a buy-back program, offend the state 
constitutional prohibition against dedicated funds. May 23, 1985 Op. Att'y Gen.



Decisions -
This clause prohibiting dedicated funds seeks to - preserve an annual appropriation model 

which assumes that not only will the legislature remain free to appropriate all funds for any 
purpose on an annual basis, but that government departments will not be restricted in requesting 
funds from all sources. Sonneman v. Hickel, 836 P.2d 936 (Alaska 1992).

Assessments authorized by former AS 16.10.530 were "proceeds of a state tax or 
license." - Since the constitution prohibits the dedication of any source of revenue, including both 
"taxes" and "special assessments," the assessments authorized by former AS 16.10.530 were 
"proceeds of a state tax or license," within the meaning of this section, whether or not the salmon 
assessments fit the definition of "special assessments." State v. Alex, 646 P.2d 203 (Alaska 
1982).

Coastal protection fund held invalid. - As provided for in ch. 266, SLA 1976, the coastal 
protection fund in former AS 30.25, which regulated the transfer of crude oil, refined petroleum 
products, or by-products of oil terminal facilities, was a dedication of the proceeds of a tax or 
license and invalid under this section. Chevron U.S.A., Inc. v. Hammond (A77-195 Civil), F. 
Supp. (D. Alaska 1978).

Risk charges for each classification of certificate issued under former AS 30.25, which 
were deposited in the coastal protection fund, were the proceeds of a license or tax within the 
meaning of this section, which prohibits the dedication of any state tax or license to any special 
purpose with certain exceptions. Chevron U.S.A., Inc. v. Hammond (A77-195 Civil), F. Supp. 
(D. Alaska 1978).

Attorney general could not save provisions of former AS 30.25 from unconstitutionality 
under this section by directing promulgation of regulations inconsistent with statute. - See 
Chevron U.S.A., Inc. v. Hammond (A77-195 Civil), F. Supp. (D. Alaska 1978).

Deposit of Alaska Power Authority revenues into state general fund. - Net proceeds from 
the Alaska Power Authority's operations in excess of actual debt payments are deposited into 
the state general fund, the Authority receiving money for maintenance and operation of its 
facilities from legislative appropriations. M-K Eng'g Co. v. Alaska Power Auth., 662 F. Supp. 
303 (D. Alaska 1986).

Based upon this article, funds left over from Alaska Power Authority projects are lapsed 
into the state's general fund for later reappropriation. M-K Eng'g Co. v. Alaska Power Auth.,
662 F. Supp. 303 (D. Alaska 1986).

Cited in State v. Anthony, 810 P.2d 155 (Alaska 1991).
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Representative Ivan M. Ivan
MEMORANDUM

TO: Representative Jeannette James, Chair
House State Affairs Commi

FROM: Representative Ivan M. Ivan (Jj!\v

DATE: January 29,1997

RE: Scheduling of H ouse Joint Resolution 18

Please consider this request to hear H ouse Joint Resolution 18: Dedicated Funds; 
Rates M ay be Changed, before the House State Affairs Com m ittee at your earliest 
possible convenience.

This p roposed  constitutional am endm ent w ill allow  voters in  the next general 
election to decide if the legislature can change the rate or license the proceeds of 
funds dedicated for a special purpose. The dedicated fund had to be in existence as of 
April 24,1956.

Please do no t hesitate to contact either myself or Tom W right of m y staff if you have 
questions or need further information.

A k la c h o k  • A k ia k  • A lc k n a g tk  • A t m a u llu a k  • IJ e ll ic I • C b c fo m a k  • C l a r k 's  P o in t • D illin g h a m  ♦ E c k  « E k u k  • E k w o k  • G o o iln e w s  D a y  • 

K a s lg lu k  • K lp n u k  • K o llg a n e k  • K o n g lg n n a k  • K w c th lu k  • K w lg lllln g o k  • M a n o k o ta k  • N a p a k la k  • N a p a s k la k  • N ew  S lu y a h o k  • N u n n p lt c h n k  • 

O s c u rv il lc  • P la t in u m  • P o rta g e  C r e e k  • Q u ln h a g a k  • T o g la k  • T u n t u t u lla k  • T w in  H ills
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