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AMENDMENT

OFFERED IN THE HOUSE
TO: HB 449

Page I, line 1, following "‘accounts™:
Insertand providing for an effective date"

Page 1, following line 9:
Insert a new bill section to read:
"* Sec. 3. This Act takes effect immediately under AS 01.10.070(c)."
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House Bill 449 “An Act relating to certain individual
retirement accounts.”

SPONSOR:  Representative Gene Therriault

SPONSOR STATEMENT:

Under the Alaska Exemptions Act, retirement plans are protected from creditor clains.
However, it does s0 by listing each type of retirement plan by reference to the Internal
Revenue Code section governing that plan.

The 1997 Taxpayer Relief Act passed by Congress created the Roth IRA account under
Internal Revenue Code section 408A. This section will allow taxpayers to make
nondeductible contributions to a Roth IRA and then later take all distributions from the
account tax-free subject to certain specified conditions. These qualified distributions must
be included in gross income but, for 1998 only, the distributions will be taken into income
over four years rather than ’he customary one year.

This is a great opportunity to convert all future IRA account earnings into tax-free income
and spread the current tax bite over four years. However, those Alaskans who take
advantage of this are removing their assets from the list of those protected under state law.

This option is available only during 1998. Beginning in 1999, distributions from regular
IRA accounts that are rolled into Roth IRAs will be fully taxed in the year of the rollover.

In order for Alaskans to maintain their protection while taking advantage of this opportunity
legislation must be passed this session.



January 30, 1998

The Honorable Gene Therriault
119 North Cushman
Fairbanks, AK 99701

Dear Mr. Therriault:

We need your help to sponsor a bill which will benefit many Alaskans.
Specifically we need you to sponsor a bill to amend Alaska statute 09.38.017 to
include Internal Revenue Code Section 408A.

The Alaska statutes provide various “homestead” type exemptions, listing the
amounts and types of assets which may not be attached by creditors. The Alaska
statute specifically exempts retirement plan interests from creditor claims.
Unfortunately, it does so by listing each type of retirement plan by reference to
the Internal Revenue Code section governing that type of plan. Individual
Retirement Accounts (IRA’s) are described and governed by Internal Revenue
Code Section 408. When Congress made changes to IRA’s in 1997 they did so by
adding the changes to a new section, IRC 408A. However by definition, 408A isa
separate code section and currently is not included in the definition of retirement
plans listed as exempt in A.S. 09.38.017.

The 1997 Taxpayer Relief Act created the Roth IRA account under code section
408A. This section will allow taxpayers to make nondeductible contributions to a
Roth IRA and then later take all distributions from the account tax free subject to
certain specified conditions. These qualified distributions must be included in
grass income but, for 1998 only, the distributions will be taken into income over
four years rather than the customary one year. This is a great opportunity to
convert all future IRA account earnings into tax free income and spread the
current tax bite ever four years. This option is available only during 1998.
Beginning in 1999 distributions from regular IRA accounts that are rolled into
Roth IRAs will be fully taxed in the year of the rollover.

Because of the unique opportunity available in 1998 to spread these distributions
over four years, it is imperative that legislation be passed as soon as possible in
1998 giving Roth IRA’s the same creditor protection as regular IRA’sand all
other retirement plans. In many cases IRA accounts represent a person’s major
retirement savings. While a Roth IRA is a great tax planning tool it would be
unwise to convert creditor protected assets into unprotected assets.



Mr. Gene Theirrault
January 30, 1998
page 2

Roth IRA’s are not allowed to high income individuals. This is a provision which was
intended by Congress to benefit the low and middle income taxpayer. As such it will have
broad appeal to many Alaskans.

We are concerned that many people will be converting their existing IRA’sto Roth IRA’s
without knowing that they are removing these assets from the list of those protected under
state law. The popular press and many financial advisors who are not familiar with Alaskan
creditor protection law will be advising taxpayers to start or convert to Roth IRA’s

We need legislation now. The window of opportunity will have passed come January 1,

1999 when those sane distributions will become taxable all in one year instead of four years.
Please take steps to amend the A.S. 09.38.017(¢e)(3) (copy enclosed) as soon as paossible.

If you need any further information please let me know.

Sincerely,

Walsh, Kelliher and Sharp, APC
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'Roth IR A" May VLack

Protection From Creditors

By James L. Dam

The popular new Roth IRA has a serious danger -- it may not be
protected from creditors, experts tell lawyers Weekly USA .

This is true for two reasons:

» Many state statutes that protect IRAs refer to Sect. 408 of
the Tax Code. Roth IRAs are covered by Sect. 408A.
Section 408A isnot a subsection of Sect. 408, but stands
alone as a separate section, says Seymour Goldberg of
Garden City, N.Y., author of J.K. Lasser's How to Pay
Less Tax on Your Retirement Savings and apparently the
first person to discover this problem

» Some state statutes that protect IRAs don't protect
""non-deductible contributions" to an ERA or the earnings on
thase contributions. With aRoth IRA, all - contributions are
non-deductible, says Natalie Choate of Boston, author of
Life and Death Planningfor Retirement Benefits .

It appears that 24 states have the first of these two problems and 10
have the second, including five that have bath.

In those states, the potential lack of protection will be e major factor
in deciding whether to convert aregular IRA to a Roth IRA, says
Goldberg.

For example, a doctor in a high-risk practice probably won't want to
convert, he says.

Anybody who faces a high risk of being sued “'should think twice
about it." says Gideon Rothschild, an estate planning attorney in
New York.

Clients may want to wait until the end of 1998 before converting,
since they won't lose much by waiting, and by the end of the year
their state’s statute may have been amended, suggests New York
estate planning attorney Bruce Steiner.

Most states will probably amend their laws to correct these
problems, lawyers say. But of course that won't happen

Cite this Page: 98 LWUSA 97



immediately, and there's no guarantee it will happen at all.

If a state’s statute isn't amended by the end of 1998, the client could
face adilemma. That's because a client who waits to convert until
Jan 1, 1999 will lose a special tax break that allows the income
generated by the conversion to be spread out over four years for tax

PUrPOSES.

Of course, if adient's IRA isjust a small portion of his or her
overall wealth, protection from creditors is probably not an issue,
notes Steiner. For example, it probably wouldn't be an issue if the
client has a$20,000 IRA and $3 million of other assts.

It probably isn't an isste if a client isjust looking to set up a Roth
IRA and make annual contributions, instead of converting an
existing ERA, says Marvin Rotenberg, national director of retirement
senvices at BankBoston.

Roth ERAs becane available on Jan. 1, 1998. Apart from the asset
protection issue, they have a number of tax advantages over regular
IRAs that make therna much better deal for many people. These

were discussed in detail at 97 LWUSA 733; Search
words for LWUSA Archives: Juggle and Grapes.

'A Fighting Issue'

It's not absolutely clear that a Roth IRA won't be protected from
creditors even if your state has one of the "problem” statutes.

If a statute refers to Sect. 408, there's an argument that it impliedly
covers Roth IRAs under Sect. 408A, says James Caher of Eugene,
Ore., who hes written two books on bankruptcy law.

This argument is supported by language in Section Sect. 408A
which defines "Roth IRA" by referring to Sect. 7701 (a)(37) of the
Tax Code, which in tum refers to Sect. 408, says Noel Ice of Fort
Worth, Texas, the author of an IRA planning manual.

If a statute covers only deductible contributions and their earings,
there's an argument that money rolled over from aregular IRA toa
Roth IRA is covered because the original contributions to the regular
ERA were deductible, says Goldberg,

However, whether Roth ERAs are covered will “certainly be a
fighting issue that creditors can raise and paossibly win on,"" says
Caher.

What the Statutes Say

Most of the states provide sone creditor-protection to regular IRAs,
although the level of protection varies a lot.

In general, they exempt the IRA assets and payments from
attachment, execution or garnishment by creditors of the IRA owner

or beneficiaries.



Some states limit the exemption to a dollar amount; others limit it to
an amount "reasonably necessary for the support” of the debtor and
his or her dependents. Some say the exemption doesn't apply to

debts for child or spousal support.

The 24 states that refer specifically to Sect. 408 typically do sowith
language such as that in Florida's statute, which covers only "a
retirement or profit-sharing plan thet is qualified under S. 401(a), S.
403(a), S. 403(b), S. 408, or S. 409 of the Internal Revenue Code."

They go beyond providing that the plans covered include plans
under Sect. 408, says Goldberg.

The 10 states that limit protection to deductible contributions (and
earnings on those contributions) generally say they don't protect
contributions that weren't "'exempt from federal income tax”" or that
""exceeded the deductible amount allowed under Sect. 408." Some
also say this limitation doesn't apply to amounts that vieren't
deductible because they were rolled over to the IRA from another
IRA.

However, the language in the statutes varies greatly, and the effect of
it on the protection of Roth IRAs may vary even more, lawyers say.

The Federal Exemption

In a number of states, a debtor who goes bankrupt can choose
between the state's exemptions and those in the Bankruptcy Code.
And the Code hes an exemption (Sect. 522(d)(10)(E)) that some
courts have said protects regular IRAs, although others have
disagreed.

If acourt has held that the exemption covers regular IRAs, it will
probably say that it also covers Roth IRAs, because the language in
the exemption is broad enough to cover both, says Boston
bankruptcy attorney Mark DcGiacomo.

The exemption covers a "'stock bonus, pension, profitsharing,
annuity, or similar plan or contract.”

The courts that have held that this exemption covers regular IRAs
have focused on the phrase "'similar plan or contract,” says
DeGiacomo.

However, the federal exemption ailows a debtor to keep only as
much as is "reasonably necessary for the support of the debtor and
any dependent of the debtor.” So even if it covers Roth IRAs, it may
not be much help.

The States That Have a 'Problem' Statute

Here are the state exemption statutes covering IRAs and other
retirement benefits, listed according to whether they appear to have
one, both or neither of the problems that may cause Roth IRAs to be



unprotected:
States That Refer to Sect. 408

Alaska: Alaska Stat. Sect. 09.38.017.

Arizona: Ariz. Rev. Stat. Ann. Sect. 33-1126(C).
Connecticut: Conn. Gen. Stat. Sect. 52-32la.
Delaware: Del. Code Ann. tit. 10, Sect. 4915.
Florida: Fa. Stat. Ann. Sect. 222.21.

Hawaii: Haw. Rev. Stat. Sect. 651-124.

ldaho: Idaho Code Sect. 55-1011.

Kansas: Kan. Stat. Ann. Sect. 60-2308.
Minnesota: Minn. Stat. Sect. 550.37.

Missouri: Mo. Rev. Stat. Sect. 513.430.

Nebraska: Neb. Rev. Stat. Sect. 25-1563.01.
Nevada: Nev. Rev. Stat. Sect. 21.090(1)(q).

New York: N.Y. Civ. Prac. L. & R. Sect. 5205(c).
North Dakota: N.D. Cent. Code Sect. 28-22-03.1(3).
Oregon: Or. Rev. Stat. Sect. 23.170.

Tennessee: Tenn. Code Ann. Sect. 26-2-104.
Utah: Utah Code Ann. Sect. 78-23-5(1).

Virginia: Va. Code Ann. Sect. 34-34.

Washington: Wash. Rev. Code Sect. 6.15.020.

States That Protect Only Deductible Contributions

Arkansas: Ark. Code Ann. Sect. 16-66-220.
Indiana: Ind. Code Sect. 34-2-28-1.

Kentucky: Ky. Rev. Stat. Ann. Sect. 427.150(2)(f)-
Oklahoma: Okla. Stat. tit. 31, Sect. 1(A)(20).
Texas: Tex. Prop. Code Ann. Sect. 42.0021.

States With Both Problems

Louisiana: La. Rev. Stat. Ann. Sects. 20-33(1) and 13-3881(D).
Maryland: Md. Code Ann. Cts. & Jud Proc. Sect. 11-504(h).
Michigan: Mich. Comp. Laws 600.6023.

Pennsylvania: 42 Pa. Cons. Stat. Sect. 8124.

Rhode Island: R.I. Gen. Laws Sect. 9-26-4.

States With Neither Problem

These are the remaining states. They vary greatly as to the protection
they give to regular IRAs -- some may give none. But all appear to
give the same protection (or lack thereof) to Roth IRAs that they give
to regular IRAs.

(Some refer to Sect. 408, but just say that they cover retirement
plans including plans under Sect. 408.)

Alabama: Ala. Code Sect. 19-3-1(b).

California: Cal. Stat. Sect. 704.115.

Colorado: Colo. Rev. Stat. Sect. 13-54-102.
District of Columbia: D.C. Code Ann. Sect. 15-503.
Georgia: Ga. Code Ann. Sect. 44-13-100.

[llinois: lll. Rev. Stat. ch. 735, para. 5/12-1006.



lowa: lowa Code Sect. 627.6.

Maine: Me. Rev. Stat. Ann. tit. 14, Sect. 4422(13)(E).
Massachusetts: Mass. Gen. L. ch. 235, Sect. 34A.
Mississippi: Miss. Code Ann. Sect. 85-3-1.

Montana: Mont. Code Ann. Sect. 31-2-106(3).

New Hampshire: (No exemption statute).

New Jersey. N.J. Stat. Ann. Sect. 25:2-1(b).

New Mexico: N.M. Stat. Ann. Sect. 42-10-1 and 42-10-2.
North Carolina: (No exemption statute).

Ohio: Ohio Rev. Code Ann. Sect. 2329.66(A)(10).
South Carolina: S.C. Code Ann. Sect. 15-41-30.
South Dakota: (No exemption statute).

Vermont: Vt. Stat. Ann. tit. 12, Sect. 2740(19)(J).
West Virginia: W. Va. Code Sect. 38-104.
Wisconsin: Wis. Stat. Sect. 815.18(3)(j).

Wyoming: Wyo. Stat. Sect. 1-20-110.

© 1998 Lawyers Weekly Inc., All Rights Reserved.
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REPRESENTATIVE .
Stale Capitol
GENE THERRIAULT
Juneau, Alaska
Mailing Address: 9980 1-1182
119 N. Cushman, Suite 101 (907) 465-4797
Fairbanks, Alaska 99701 Fax: (907) 465-3884
(907) <188-0857
FAX: (907) <188-4271 House District 33

pluitse (®f "Representatives

Memorandum
TO: Representative Jeanette James, Chairwoman
House State Affairs Committee
FROM: Representative Gene Therriai
DATE: February 26, 1998
SUBJECT: Scheduling of HB 449

| respectfully request that HB 449 be scheduled for a hearing in the House State Affairs
Committee.

The creation of Roth IRAs last year by Congress provides tax releif to low and middle
income taxpayers. However, Alaska’s statutes that protect retirement savings are
structured in away that leaves this new category of IRAs unprotected. The bill will allow
Alaskans to take advantage of tax relief while maintaining protection against creditor
claims.

The window of opportunity to rollover existing IRAs into Roth IRAs expires at the end of
1998. For this reason, legislation must be passed during the current session if Alaskans
are to maximize the benefits offered by Congress.

Please contact me if you have any additional questions

attachments



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 449

1998 LEGISLATIVE SESSION

Revision Date; Department: Commerce and Economic Development

Title: Roth IRA Exemptions BRU: Banking, Securities and Corporations
Component:Banking, Securities and Corporations

Sponsor: Rep. Therriault

Requestor: House State Affairs COMPONENT SERIAL NO.

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 99 FY0O0 FY 01 FY02 FY 03 FY 04

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

(CAPITAL EXPENDITURES | 0.0 0.0 0.0 0.0 00 i 0.0
ICKANGE IN REVENUES i 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 General Fund

1005 GF/Program Receipts
1006 GF/Mental Health

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY 98) cost: $ 0.0

POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

Prepared by: Willis F. Kirkpatrick, Director Phone: 465-2521 ,
Division: Banking, Securities and Corporations y Qaje; *3 -C*- C*K~
Approved by Commissioner: Deborah B. Sedwick L /'Z 'L Date:

Agency: Commerce and Econffilc Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
Page 1 of 1



iIHIaslIm g>tate legislature

CHAIR: MEMBERS:
REPRESENTATIVE REPRESENTATIVES
JEANNETTE JAMES VAN IVAN
State Capitol AL VE2EY
Room 102 FRED DYSON
Juneau, Alaska MARK HODGINS
99801-1182 KIM ELTON
(907) 465-3743
EAX (807) 465-2381 ouse of “cpretfentattoea ETHAN BERKOW (T2

HOUSE STATE AFFAIRS

Fiscal note for HB 449 was requested March 5, 1998.

As of 11:00 a.m. March 9 it had not been received.



