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MF MORANDUM

T0: Representative Scott Ogan, Co-chair
House Resources Committee

FROM:  Senator Bert Sharp, Co-Chair
Senate Financ Committee

SUBJ: Request for Hearing on SB 19

DATE: March 24, 1997

| am making a second request for a hearing on SB 19, "An Act
relating to enforecement of federal laws relating to fish and game: and .
repealing the power and duty of the Commissioner of Fish and Game to assist
in the enforcement of federal laws relating to fish and %an a." Senate Bill 19
was a section in SB 77which was passed by both bodies last year and vetoed by
Governor Knowles. Please schedule as soon as it is conveniently possible.

Thank you.
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RESOURCE COMMITTEE JUNEAU. ALASKA 99801-1182
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SPONSOR STATEMENT
SB 19 - Senator Bert Sharp

Fish & Game Comn'r Not To Enforce Federal Law

Senate Bill 19 repeals the present statutory mandate

<AS 16.05.050.(1)> that the State of Alaska will assist the federal
government agencies in the enforcement of federal laws and
regulations as they apply to fish and game resources in Alaska.

In light of aggressive federal actions to assume management of fish
and game over large areas of our state in violation of our statehood
compact, | believe repeal of this statute is prudent and in the best
interests of the citizens of Alaska. lurge your expiditious and
favorable approval of SB 19.

RESENTING
DEN HEART
ALASKA
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HOUSE CS FOR SENATE BILL NO. 19(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTIETH LEGISLATURE -FIRST SESSION

BY THE HOUSE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS SHARP. Taylor, Donley

A BILL
FOR AN ACT ENTITLED
"An Act relating to enforcement of federal laws relating to fish and game; and
repealing the power and duty of the commissioner of fish and game to assist

in the enforcement of federal laws relating to fish and game."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

& Section 1 AS 16.05.050(1) is repealed.

1 HCS SB 19(RES)

New TeXt Underlined [DELETED TEXT BRACKETED]
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P.0. BOX 111200
DEPARTMENT OF PUBLIC SAFETY JUNEAQ.ALASKA $9611-1200
OFFICE OF THE COMMISSIONER P e o 4o aes
April 8, 1997

The Honorable Ben Sharp
ﬁllasllza %tate_tslenF?te -
aska Capitol, Room
Juneau, AI? 00R01-1182

Dear Senator Sharp:

| am very concerned about the impact of Senate Bill 190on the ability ofthe Division of Fish &
Wildlife Protection (FWP) to cooperate and work with federal agencies in protectin% Alaska’s fish
and game resources. During a phone conversation with Deputy Commissioner Smith earlier this
session you indicated the leg! station was not intended to effect FWP in their enforcement
activities, However, it appears from the bill’s current language that it may well have an effect on
FWP officers ii 'he performance of their enforcement duties.

| have enclosed a letter from the Attorney General which sets out the legal issues the Department
of Law feels will be issues if the legislation becomes law. While I cannot comment with any
degree of authority on the legal issues, | do see operational problems for FWP personnel.

Currently FWP troopers are “ cross designated” and can enforce federal wildlife laws. It appears
that under the current wording of the proposed legislation they may be precluded from taking any
enforcement action on federal violations. Even if their involvement was limited to the gatherm%
of evidence the defendants would most certainly make an effort to prevent the introduction of the
evidence based on the language in SB 19if it becomes law.

Additionally, “cross desi?_nation_” works both ways and federal officers are not likely to provide
assistance to the state officers since the state officers do not provide reciprocal assistance to them,

| see the above examples as potentially detrimental to the fish and games resources of the State of
Alaska. Therefore, | urge you to craft language that will not tie the hands of the FWP trooPer_s
who work daily to ensure that .Alaskans can enjov and utilize the fish and wildlife bounty of this

Great state.
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April 8 1997

Representative Bill Hudson, Co-Chair

Representative Scott Ogan, Co-Chair
and members

House Resources Committee _

Alaska State Legislature, State Capitol

Dear Representatives Hudson, Ogan, _
and members of the House Resources Committee:

The present version of Senate Bill 19prohibits a state employee from assisting with
the enforcement of federal fish and %ame laws that are “in conflict with” Alaska fish and game
laws. The Department of Law has the following concerns about implementing that bill if it becomes

law.

_ | believe the principal purpose of the bill is to prevent the state from assisting with
implementation of the federal subsistence law, Title VIl of ANILCA. That law, following the
McDowell decision, differs from the present state law, AS 1605258, regarding who is eligible for
the subsistence priority.

~ The term “in conflict with,” however, could be applied outside of the subsistence
context P.iati: because the term is inherently vague. Courts have given it various meanings.

“A common interpretation is that there is “conflict” between two laws when one law
allows an activity that the other law prohibits, and vice versa. Cozart v. Carran, 11N.E.2d 245
(Ohio . otto V. Wearty, 27 N.E. 2d 190 192 (Ohio App. 8Dist., 1940); City of Columbus v.
Glascock, 189N.E.2d 839 &1 (Ohio App. 1962 Village ofStruthers v. Sokol, 140N E. 519 521
éomo 1923); City of Portland v. Jackson, 86 P 2d 3/, 43 (Or.App. 1992, Thus, laws that are
ifferent but are “Compatible as a whole” are not in conflict. 1d.. S|m|Iar2I%‘ in conflict with” does
not necessarily mean different from. n re Robertson, 20 F.Supp. 270, 273 (N.D.Tex. 1936). For
two laws to be “in conflict”, it is not necessary that they are directly opposite, but rather that they
are incompatible such diat both could not apply in a given situation. Spencer v. State, 520 N.E.2d
106, 109(Ind.App. 1Dist. 1985).1

~Jronically, under that interpretation, the federal and state subsistence laws may not be “in
conflict.” Since ANILCA applies only to "public lands" and AS 1605258 applies elsewhere, there
IS no instance where they would legally overlap, that is. “apply in a given situation.”
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April 8 1997

Rep. Bill Hudson, Co-Chair
Page 2

Rep. Scott Ogan, Co-Chair

~ The courts themselves are in conflict over the meaning of the term. In one oPinion,
laws that punished the same act were “in conflict.” People V. ook, 197 P.2d 851, 852 (Cal. App.
1948). In another opinion, laws that identically defme(f and prohibited an act, and even imposed
different penalties, were not “in conflict.” Cincinnati v. Thompson, 43 N.E.2d 1157, 1172 (Ohio

App. 1994)

Besides legal ambiguity, there are practical situations where the bill’s impact is
unclear. Presently, state fish and wildlife protection officers are “cross deputized” to enforce
federal wildlife laws. The present bill would likely prevent a state officer from arresting, reporting,
or even collecting evidence of violations of federal subsistence laws. In that event, the officer may
have to formally revoke any oath he or she has taken to uphold and enforce federal law. If a state
official were inadvertently or indirectly involved in gathering any particular evidence, the defendant
could ask the court to prohibit that evidence from being introduced at trial. It could handicap the
entire prosecution ofthe crime. see wallace V. state, Op. No. 1514 (Alaska App., Feb. 23 1997).

In addition to the federal subsistence law, Alaska fish and wildlife protection officers
are called uu to assist the enforcement and prosecution of other federal wildlife laws, such as the
Marine Mammal Protection Act (“MM PA’Q, the Endangered Species Act g‘ESA”), the Magnuson
Act (“MFCMA”), and the Migratory Bird Treaty Act. Except for the ESA S.See AS 1620180
210), there=: are no Alaska equivalents to those laws, and therefore, no direct conflict between federal
and state ¢"nctments. There are, however, disagreements about how the federal laws arc bemgi
implementc i For example, Alaska has objected to proposed listings under the ESA and to federa
management actions inside state waters under the MFCMA.

There are also instances where the courts have concluded that federal laws have

{;vreempted seatc laws in certain areas. For example, Alaska laws regulating certain activities on the

alrus Island State Game Sanctuary are preempted by the MMPA stale V. Amariak, 893 P.2d 1273

(Alaska 1995). The only effective way for state managers of the Sanctuary to protect the walrus

p_oPuIano_n is through that federal law. It is uncertain whether those situations - where the state

differs with certain steps taken to implement federal law or where the federal law has displaced
state law -would be interpretted as “conflicts” under this bill.

~ Cross deputization works both ways. I the state stops assisting with the enforcement
of federal wildlife laws, officers of the National Marine Fisheries Service iNI\/IFS), the Fish and
Wildlife Service, and the Bureau of Land Management would have little incentive to enforce Alaska

wildlife laws.

It is important to realize that combined enforcement actions have heen ver
successful. For example, in 19%2an effort involving U.S. Coast Guard vessels and aircraft, NMF
agents, and state offkers documented illegal bottom trawling in state waters. Joint teams hoarded
and inspected approximately fifty vessels, and in the end, thirteen vessels were convicted. The state
recovered more than six million dollars in criminal and civil fines. lllegal trawling has not been
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Pep. Bill Hudson, Co-Chair April 8 1997
Rep. Scott Ogan, Co-Chair Page 3

detected since.

| federal cooperation is withdrawn in response to this bill, the Department of Public
Safety does not have resources to fill the gap. As aresult, fewer overall violations of Alaska fish
and game law would be detected and prosecuted.

. It is not clear whether the bill governs more than law enforcement Presently, state
officials exchange information with federal subsistence counterparts, and they comment on
proposals to the Federal S"bsister)ce Board. They also desire to participate in ajoint committee that
reviews technical information in proposals to the Federal Subsistence Board. [f those activities are
prohibited, Alaska may miss opportunities to positively affect federal subsistence decisions.

_loffer these comments hoping that the intent for Senate Bill 19will be clarified as
the bill is being considered by the House Resources Committee.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Stephen M. White
Assistant Attorney General

cc:  Senator Bert Sharp
Commissioner Ron Otte
Colonel John Glass
Pat Pourchot
Deborah Behr
Chrystal Smith
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April 8. 1997

Rc- Senate Bill No. 19

In light of the proposed Senate Bill No 19 “Act relating to enforcement of federal laws relating to fish
and game, and repealing the power and duty of the commissioner of fish and game to assist in the
enforcement of federal laws relating lo fish and game ” The villages in the YK delta will from hereafter, if
SB 19 is passed, will refuse to obey State Laws that relate to fish and game management within the
Yukon Kuskokwim Delta Wildlife Refuge, including the reserved waters The residents of Fairbanks and
Anchorage, including those in Southeast can implement laws that relate to their respective areas, as
sponsored by their own legislators, or for that matter within their own districts.

AVCP and it's member vtriages will work with L'SFWS to implement their own license fees for the
execution of their management, i.c hunts, etc.. and will implement within it an out of region license fee
that is higher than those living in rural regions Drastic and improper action by these three Renegaies in
trying to deal with the issues related to rural areas that negatively affect the citizens of the State of Alaska
(are we considered to be citizens?) can only be met with drastic actions that arc improper to the people

who introduce such legislation

It seems that the three republicans who introduced this proposed legislation only want the state to go into
the direction of anarchy. Wc may have to ask for federal intervention again, such as requesting that
Federally fimded programs for fish and game management and other programs be funded directly to
Native organizations by regions, bypassing the State of Alaska altogether. This is will prevent
legislation that supports anarchy froru being implemented in our region, as proposed by these three
legislators C@mthe urban Stale of FAKE

cc. Governor Tony Knowles
Senator Al Adams
Senator Lyman Hoffman
Senator Gceorgianna Lincoln
Senator Jerrv Mackie
Senator Sean Parnell
Senator Robin Taylor
Senator Bert Sharp
Senator Dave Donley
Representative lvan M. Ivan
Representative Richard foster
Representative Reggie Joule
Representative Bill Williams
Representative Irene Nicbolia
AFN
US Senator Ted Stevens
US Senator Frank Murkowski
Congressman Don Young
L'SFWS
TradnonnriLRA Councils

Sincerely.
Glenn Fredericks, Chairman
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® have necessary poner toacooplish the foregoing including, but not limited o, the
power todelegate auttority tosuordinate officasand enployees oftre departrent. @ 4
atld A4 SLA 199; am § 1ch 10 SLA 19/0)

_Opinigns of attorney general. — The commis- It is well within the authorities of the Board of
sioner of fish and game has the power to adopt Game under AS 16.05.255(@3) and the Department of
procedo  rules to implement AS 1605870 and to  Fish and Game under this section to determine by
estahi- n b;{ requlation the standards under which  regulation the point at which certain animals aré
per .~z Will beissued under AS 1605870 March 4. deemed ferul and subject to whatever game regula-
if" Op. At,t'X Gen. - tions the board may wish to adopt. Abodrd or depart-
i/ ader exis mq sta%utor}/ and requlatory provisions  mental requlation “defining *feral animal" would be
the progeny of birds held in captivity under a collect- am)hcable statewide regardless of land ownership.
ing permit from the Department of Fish and Game do  July 30, 198/ Op. Atty Gen.
not automatically become the pro#]erty of the permit- I light of the compissioner's statutory charge t0
tee; they remain‘subject to the Bame ownershlg inter-  ‘manage, protect, maintain, improve, and extend the
est the State retaing in the adulfs, unless the permit ~ fish ... resources of the state," emergency orders can
anda%pllcable requlations specify otherwise. Oct. 20, be Issued toproteasustamedgmld, aaed on conser-
1987 Op. Atty Gen. vation concerns. Aug. 1 1990 Op. Att'y Gen.

NOTES TO DECISIONS

Veto Epwer. — The Commissioner of the Depart-  Peninsula Mktg. Ass'n v. Rosier, 890 P.2d 567 (Alaska
ment of Fish and Game does not have the authority to )
effectively veto a decision of the Board of Fisheries.

Sec. 16.05.030. Status ofcommissioner. [Repealed, § 40 ch 206 SLA 1975.]

Sec. 16.06.000. Compensation of cormissioner. The camissioner saetatded
the compensation foed by law ad, sibject o guorgoriate state trael regulatios, B
atitdad © reirbursement far acttal and necessary traeling and other eqpasss
incurred in the disdrarge of dfificiel duties. @ S5at 1ch 94 SLA 199)

Sec. 16.06.08). Powers and duties of cormissioner. The commissioner hes, but
not by way of limitatian, the folloming poners and duties:

(D toassist tre United States Fish and Wildlife Sendee in the enforcament of feckral
lans and regulatias pertaining to fishand gane;

@ through tre goorgpriate state agency and under the provisias ofFAS 36.30 State
Procurement Gak), to aouire by gift, purdese, or lesse, or other lavful means, la,
builidings, vater, ngits-ofway, or other necessary or proper leal or persoal prgeerty
when the acuisiian s In the interest of furtrering an dojectave or purpose of the
department and tre Staie;

@ under tre prosisias of AS 3.3, 10 design and aorstruct hetderies, pielires,
rearing pods, fidways, and other projects beehicial Tar the fishand game resources of
the State;

@ toaooept money fraom any person under cadrtaas requiring the use ofthe money
for geEarfic purposss in tre furtherance of the protectaan, rdebilirtataan, propegataan,
presenation, or Inestagatian ofthe fidhand game resourass of the state or iInsettdemat
of clains for damages to fishorgame resourcss;

O to diex, desify, and dissaminate Statistics, data and infomation tet, n tre
comissioner sdisaetion, willl tend 1o prarote the purposes of this itk exogptAS 16.51
and AS 16.3;

© totae pture, propegate, tragoort, by, =, arexchange fishorgame areggs far
propegating, saantafic, public safety, or stod<ang punoses;

() under the prosisias of AS 36.30, to provice plblic faalities where neosssary ar
proper to faalitate the taking offishor gane, and toeater INnto cogoerative agreaments
with any person to effect them;

©® toearcis ahinistrative, bucbeting, and fisal poners;

O under tre provisias of AS 3.3, to astnct, gerate, syenvise, and maintain
ves=els used by the department;



<10) authonze tre holder ofan interimuse parmirt under AS  16.43 thengage on an
eqerimatal besis In comercial taking of a fidery resource with ves==l, gear, and
tedniques not presentdy gqalfying for licasirg under this dgpter in conformity with
stadards establided by the Alaska Camercial Aderies Btry Comission;

QD ot later than January 31 ofeach year, toprovice to the commissionc  ofrevenue
the names of those fish and delifish gcies that the comissiioner of fish and game
desigates as developingcomercial fishgacies fathat calendar year; a fishar dellifish
gecies Ba develgping comercial fish gocies if, within a seecified geograohical regian,

@ the optimum yield fran tre harnvest of the geecies has not been reeded;

® asistantial portion of the alloneble harvest of the goeciies has been allocated O
fishing \ves=els of a foreigh retian; ar

(© acamercial harvest of the fish gxecies has recatly develgoed;

(12) t© niaate or conduct research necessary ar avissble to carry aut the purposes of
this itk et AS 16.51 and AS 16.5;

@3 o eter INto cgeerative agreements with agacies of the fackral govermment,
educatical Istitutias, or other eganciies or argenizatias, when in the plblic intarest,
1o carry aut the purposes of this titke exogpt AS 16.51 and AS 16.52;

(14 o inplement an on+Hooard doserver program autihorized by the Board ofFigeries
under AS 16.(6.5l@X13); mplementation

@ must be as inintrusinve o \vessel geeratias as practacble; and

B must make sdeduling and soope of dosenvers’aotMities as pradicteble as practa-

@) ol fish caught during comercial fidenes test fishing qeratios;

(6) o esteblish and darge fess equal B the ast of sarviass provided by the
department, including provisian of public dooting rages, broodstock and egos far
private noprofit hetderies, department plblicatios, and other direct savicss, and
reesoeble fess farthe use of state faalitiessmanaged by the department; fessestablised
under this paragraph far tours of hatchery faallities, comercial use of ot fishirg
aess dies, and far geeration of state hatdhery faalities by prinvate agueculture
as3ciatias are not sgject 1o the aost limit under AS 37.10.080@);

@7) opermitand regullate agatac farming nthe state Ina manner tret esures tte
protectian of tie states fishand game resources and inproves the ecomany, health, and
vell-eing of tte crtiza s of tre Staie;

(18) 1o qerate state housing and faalitees far eployess, antractors, and otrers n
sygort of the department’s reosibiliies and to darge rat that s arsistatt with
gplicble clledtine bargaining agrearents, ar, 1o allectne bargaining agreement B
mliccble, copetative with market coditaias; rat receivad from terents gl be
Fposited inthe gereral fud;

9 ot treAlaskaComercial AderiesEntry Comission, unless treBoard
ofRderiesdisgproses tre petiicnunderAS 16.(5.51(0), toestablishamoratoriunon
new ettrants into comercial fideies

@ ttat have experiencad reont inoreesss I fishirg effart that are beyord a oy,
sooradic ked ofeflat;

® tathave & wed a led ofhanest thet may be goproaching or excssding tre
maximum sstaira. .. led farte fiday; ad

© farwhich there s Imufidet biolagical and resource management information
neosssary to pranote the aorsenation and sustained yield management of the fiday.
&S 6,1latIch4SLA 199; am 8 1dh42 SLA 1963; am 8 2ch 227 SLA 19/0; am § 2
Ah79SLA 1973;am 8§ 2 A SLA 190; am 8 1ch & SLA 192; am 8§ 2ch 1R S/
1984; am 8 2ch 76 SLA 1985; am 8 7 ch 106 SLA 1985; am 8 29 ch 138 SLA 1985; am
8§ 6N 145SLA1983; am 88 19,20ch 36 SLA 190; am 8 1ch 211 SLA 1990; am 8 2ch
3 SLA 1991; am § 38 dh 30 SLA 192; am § 1ch 54 SLA 19%6)

Q)

a

Rcvisor's notes. -
was renumbered as |

former (19),
Effect 0f amendtn

effective June 9, 19

The first 1990 orac
added the provision ’
to the end of paragr

18

( 'I)he aecond 1990 u-

1991, added former e:
The 1991 araendr

added paragraph (19
The 1992 amendm-

peaJed paragraph <19

Exploratory pern
The commissioner h.
atory permit for th>
fishery; and financin:.
ment with a private
finance an explorator
private contractor {0

“commercial fishing

Sec. 16.05.053
1990. For currer.

Sec. 16.06.06:
iInto goorgpriate
Fidheries Svico
Pacific Halibut
conducted inthe
ves=els goeratin

© The mesto
on-board doserv
shall consgt in
19%6)

Sec. 16.06.06
commissIoner ar
or cloe seasons
emergency orte

©® The acomr
Board of Fide
methods of har

© Anemerg
COMISSIoNer a
snotsject to
8§ 1ch4SLA -

Revisor's notes
added a new Subsi
subsection contains
and two other sen:
and third sentence
the amendment. W
ment into this Bee:
ing text was desic



