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Revised Statute 2477 (R.S. 2477) was a right granted to the states by the United
States Congress with the passage of the Mining Act of 1866. The purpose of
this law was to provide for, and guarantee, the public's right to establish

access across federal lands.

Subsequent congressional action, and more than

100 years of case law, has recognized the state's authority to determine and
define R.S. 2477 rights-of-way.

Although Congress repealed R.S. 2477 in 1976 with the adoption of the
Federal Land Policy and Management Act, they specifically acknowledged the

legal existence of R.S. 2477 rights-of-way established prior to the

repeal.

Current Federal Regulation explicitly provides that any rights conferred by

the R.S. 2477 grant shall not be diminished. (43 CFR § 2801.4)

Last year the legislature passed SJR 13 with broad support reiterating their
position regarding R.S. 2477 and making clear the objection to the United

States Department of the Interior's new policy. Information

that came

forward during the committee process on SJR 13 as well as during the Joint
Senate and House Resources Committee's overview of the issue supports the
subsequent action being taken with Senate Bill 180.

SB 180, an Act relating to state rights-of-way, codifies

602 documented R.S.

2477 rights-of-way, requires them to be recorded and provides a process for,
and limitations on, their vacation.

Beginning with the legislative appropriations in 1992 and 1993, which funded
the research and compilation of historical information regarding R.S. 2477,

the

undertaking

This DNR review

legislature has taken the lead in moving this
legislatively designated projects,
Natural Resources (DNR) reviewed some 1,700 potential
resulted in the identification of 602 rights-of-way that

issue forward. In
Department of
R.S. 2477

routes.

appear to qualify and can be supported with appropriate documentation.
These 602 routes are published in the Historical

incorporated into the state land administration system (LAS).

catalogue and



While the RS. 2477 rights-of-way codified in this bill have already been
accepted by public users and deemed supportable by the state, it is likely the
federal government will dispute the state's ownership on some or all of these
routes. Although the current federal administration is attempting to limit
the state's rights regarding R.S. 2477 rights-of-way, over 100 years of case law
on point recognizes state law as controlling on the issue. Codifying these
routes in statute will strengthen the state's position for possible subsequent
court action, and provide the affected land owners and general public clear
notification that these R.S. 2477 rights-of-way are available for use.

R.S. 2477 rights-of-way are crucial to the future of our young and still largely
undeveloped state. They are essential to provide surface travel to Alaska's
many untapped mineral deposits and other natural resources, recreational
areas and tourism opportunities, and access to and between Alaska's rural

areas.

R.S. 2477 rights-of-way are an existing state right that we cannot allow to be
"regulated away" by the federal bureaucracy. | urge your support of this
legislation.



WHAT IS R.S. 24777

Revised Statutes 2477 (R.S. 2477) was a grant by Congress to the American public to
establish access rights across the federal public lands. R.S. 2477, enacted in 1866, states
that "the right of way for the construction of highways over public lands, not reserved for
public uses, is hereby granted.”

R.S. 2477 rights-of-way were created by the public or by state and local governments to
provide public access across federal lands. All valid existing R.S. 2477 rights-of-way have
been in existence since at least 1976, when the grant of R.S. 2477 was repealed. Many of
these access routes have been used for over a century. Many are state highways. All are
integral parts of the travel infrastructure that allows business people and other workers,
search and rescue crews, law enforcement, hunters, campers, hikers, and all Americans to
travel across the vast expanses of federal lands which dominate the West.

R.S. 2477, like all easements, are property rights and are entitled to the same legal
protection as any other property right.

According to every court and administrative action which has directly addressed R.S. 2477
prior to now, state law provides the basis for determination of the existence and scope of
R.S. 2477 rights-of-way.

The scope of any R.S. 2477 right-of-way is defined by state law. Where state law has not
established a specific scope, the common law of easements, also applied to these rights,
defines the scope as that which is reasonable and necessary to provide safe travel for
legitimate uses. Safety can only be provided by continued application of these state law
standards.

R.S. 2477 rights-of-way have been protected by every Congressional action taken for
management of the public lands, including specifically the Federal Land Policy
Management Act of 1976 (FLPMA), which repealed R.S. 2477.

Federal regulatory authority over R.S. 2477 is limited by the obligation to honor the vested
property right. Any action by Federal agencies to limit or divest these rights is contrary to
established legal principles.

The Department of Interior has published draft regulations purporting to provide a basis for
administrative treatment of R.S. 2477 rights-of-way. These regulations would result in a
substantial administrative reversal of long-established administrative policies, and would
contravene established jurisprudence, moving a giant step toward elimination of historical
rights of access to and across federal public lands.

Settled methods of dealing with -\.S. 2477 rights-of-way should not be changed. These
rights-of-way were established by the public over a period of 110 years in reliance on the
law and on administrative interpretations of the grant. Any charge in these approaches
would cause chaos in the many legal relationships which have been created on the basis of
existing law. The regulations as proposed would also constitute an unfunded federal
mandate by imposing new duties on state and local governments to protect their existing
rights-of-way, while also imposing a new administrative burden on the federal agencies at

taxpayer expense.
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HAT U5 1997
ALASKA OUTDOOR COUNCIL
2114th St. #302A
Juneau, Ak. 99801
(907) 463-3830
FAX 586-6020

5 May, 1997

Alaska State Senate
State Capitol (MS 3100)
Juneau, Alaska 99801-1182

Dear Senator Halford:
The Alaska Outdoor Council has reviewed Senate Bill 180, “ An act relating to state rights-of-way” and

very strongly supports it.

SB 180 takes a giant step forward in addressing the Outdoor Council’s concerns about the loss of public
access on public and potentially private lands through government antipathy and/or inaction. Assertion of RS
2477 rights-of-way is necessary ‘iecause other provisions of law, particularly federal law, are too weak to
reliably protect public access.

Sec. 19.30.400 ( ¢ ) is an essential part of the bill. It makes clear that the rights-of-way identified in the bill
are not the end of the story. As you know, there are over a thousand additional trails that may qualify as RS
2477 rights-of-way and demand review.

The Council also recognizes the importance of Sec. 19.30.410. The state’s responsibility for providing
public access under RS 2477 provisions must be institutionalized to preclude politically motivated
backsliding.

The protection of legal public access on and across federal lands is the “compelling need" which the
Department of Interior claims is essential for its consideration of RS 2477’s. These rights-of-way enable
Alaskans to go about their daily lives. In most cases this simply means the use of trails, rather than modem
highways, but the latter should not be arbitrarily excluded.

The protection ofan RS 2477 should not be denied on the excuse that it is not part of a formal state
transportation system plan. The law provides that public use of a route verifies it's RS 2477 eligibility. Public
use is the practical evidence of logical access needs, even though use may be intermittent over time, or may
change in nature.

The Council is also concerned about state access policy in general. It is not clear that providing for public
access is given enough weight when considering other legal avenues, such as section line easements or
identification and retention of 17(b) easements under ANSCA. The current uproar over public access to the
Situk River near Yakutat dramatizes the need for the state to act in anticipation of obstacles to legitimate

public access. But all of that is not directly related to SB 180.
The Alaska Outdoor Council sincerely appreciates your efforts to introduce SB 180, and unequivocally

supports the bill.

Sincerely,

Richard n . Bishop ( |
Executive Director
Alaska Outdoor Council

cc: Senator Miller
President of the Senate
Representative Phillips
Speaker of the House



P.O. Box 20761, Juneau, Alaska 99802

Phone/FAX (907) 7S9-2399

April 21, 1997

Senator Rick Halford
State Capitol
Juneau, AK 99801-1182

Dear Senator Halford:

The Territorial Sportsmen would like to go on record as strongly supporting SB 180,
“An Act Relating to State Rights-of-Way.”

Territorial Sportsmen, Inc. is a Juneau based sportsmen/conservation organization.
Our organizations has been in existence for over 50 ){ears and is dedicated to good
resource management and sound conservation principles. Our membership numbers
over 1,500. The Territorial Sportsmen are committed to the Protecﬂon of Rubhc access
to public lands and supports the recognition and protection of RS 2477 rights-of-way.

We are fully aware of the legislature’s long standing recognition of the importance of
RS 2477 rights-of-way to the future of our state. Quite frankly, we are convinced that
without the strong support, including funding, by the legislature, the volumes of material
accumulated supporting the hundreds of legitimate RS 2477 rights-of-ways would not

have been completed.

We are also aware of the potential litigation that may ensue from this type of proactive
position by the state. Regardless, we consider legal confrontations with the federal
government essential to producing long term access options for the state and, thus, we
encourage the Legislature to proceed with this effort. We agree that codifying these
routes will strengthen the stale’s position and provide reasonable notice to the general

public.

In closing, we recognize that this list of routes covers the hest documented rights-of-
ways. We are hopeful that the legislature and the administration will continue to
pursue documentation of the remaining routes for later assertion by the state.

Sincerely,

Ron Somerville
President

Sportsmen Promoting Conservation of Alaska's Fish and Wildlife Since 1947
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ALASKA MINERS ASSOCIATION, INC.

501 W. Northern Lights Blvd.. Suite 203. Anchorage. Alaska 99503 FAX: (907) 278-7997 Telephone (907) 276-0347

January 17, 1998

Honorable Rick Halford

Chairman, Senate Resources Committee
Capiiol Building

Juneau, AK 99801

RE: Senate Bill 180, Relating to State Rights-of-Way

Dear Senator Halford,

Thank you for the opportunity to comment on your Senate Bill 180 which relates to Revised Statute
2477 rights-of-way. The Alaska Miners Association supports this bill and very much appreciates

that you have addressed this important matter.

The Alaska Miners Association, its members and predecessors have been intimately involved in the
issue 0f RS-2477 rights-of-way since before the days of the Klondike Gold Rush and up through the
present time. By virtue of the U.S. Congress's grant known as RS-2477, the roads and trails
established by the miners are now rights-of-way owned by the State of Alaska. SB-180 will help
ensure that these rights are protected and that the necessary legal/technical steps are completed in
a timely manner. Over the pastseveral years the State and the public have worked hard to document
usage of these roads and trails but there has remained uncertainty over precisely how they must be
"accepted" or "asserted" to ensure that they remain State property. SB-180 should remove this

uncertainty.

There isone area where you may wish to consider changes to SB-180. This involves "vacation of
rights-of-way". It would be of value to give the Department of Natural Resources authority to (but
not require) write regulations establishing the procedural steps required to vacate rights-of-way.
This will be especially important where Native-owned or other private lands are invoked.

Thank you for the opportunity to comment on this important bill. Please contact me ifyou have any
questions or if there is anything we can do to assist this legislation in become law.

Executive Director



APR 28 197

Alaska Forest Association, Inc.

111 STEDMAN SUITE 200
KETCHIKAN, ALASKA 99901-6599
Phono 907-225-6114

FAX 907-225-5920

April 25, 1997

Honorable Rick Halford
Alaska State Senate

State Capitol

Juneau, AK 99801

Dear Senator-Ha ird:

Thank you for sharing with me SB 180, “An Act relating to rights-of-way.” | agree with you
that securing RS 2477 rights-of-way is critical to the future development of Alaska, and
therefore must be pursued with vigor by Alaska’s elected leadership. SB 180, as drafted, is an

excellent move in that direction.

| see no better alternative to the approach you have taken in this bill, viz., to specifically
identify each accepted right-of-way within the state and require in statute the vigorous
pursuit of the state’s claim to these corridors. It is extremely important to prevent an
arbitrary or politically motivated agency action from surrendering Alaskans’ perpetual right
to have access to the various parts of our state.

Finally, I think that your proposed AS 19.30.410 is a very important part of this bill. 1t is
comparable to AS 38.05.300 which, you will recall, we rewrote in 1993 to assert the
prerogative of the legislature to make the final call on major land use actions with respect to

mining.

| thank you for introducing this legislation, and for the opportunity to comment on it. |
hope this letter will do some small part toward helping SB 180 become law.

Jack E. Phelps
Executive Director

afa\)etters\2quartrMd9 704 _ltr, April 25,1997

SERVING ALASKA'S FOREST INDUSTRY



Ed Ellis
P.0. BOX 13443
Trapper Creek, Ak 99683

2/12/98

HONORABLE STATE SENATOR RICK HALFORD
Alagka State Senate

In Reference To Senate Bill 180

Dear Senator Halford,

I strongly support the passage of this bill.

Our RS2477 rights-of-ways are the correct legal, authority
to provide access to our rural areas. It should be noted that
this authority is now necessary,-in .addition to-federal and
private lands, for state lands also.

The element included under Sec. 19.30.140. (Vacation) 1is
crucial to this bill. Recentl¥ the. McDougal Road, an established
RS2477 ROW that crosses entirely state multiple use lands, was
removed from state status plats by the Division of Lands with
no notification to the user public. This was followed by denial

of pc.-mmit to use said road by the division. In total the
division actions are a de facto "vacation" of this important
access.

I do feel that all codified RS2477 routes should be
transferred to DOT. Or in the alternative, transferred when
a legitimate request i1s made to construct a road upon the right-
of-way. Currently, DNR has no expertise- nor wants to assist-
in actual engineering- for a plan to buill a useable
access.Leaving one to deal with ﬁersona totally unfamiliar with
proper construction. DOT would therefore be the proper agency
to work with and result in a better access.

I look forward to the passage of SB 180.

SH tr



THE SECRETARY Or THE ..TSR'

WASHINGTON
AN 2 2 157
Memorandum
To: Assistant Secretary, Fish and Wildlife and Park3

Assistant Secretary, Land and Minerals Management
Assistant Secretary, Indian Affairs
Assistant Secretary, Water and Science

From: Secretary

Subicc:: Intcrm departmental Policy an Revised Statute 247” "rant of Right-of-Way
for Public Highways; Revocation of December 7, 1988 Policy

Revised Statute 2477, which provided that Tclhe right of way for the construction of
highways aver public lands, not reserved for public uses, is hereby granted." was repealed
on October 21, 1976, by the Federal Lana Policy and Management Act (FLPMA), 43
U.S.C. § 1701 SLXSfl* FLPMA did not terminate valid riijhu-of-way established under R.S.
2477 prior to its repeal. The existence and extent of valid rights-of-way previously
established pursuant to R.S. 2477 remains an issue In some places.

States or local governments asserting that R.S. 2477 rights-of-way exist on federal lane.: :an
In appropriate situations file a lawsuit in federal court seeking to establish the validity of that
assertion. In the alternative or in advance of filing such a lawsuit, the Department' of the
Interior may also be asked to give its views on such assertions.

On December 7. 1988, Secretary Hodel signed a memorandum that discussed his policy for
making determinations whether the Department would recognize claims 'for rights-of-way
under R.S. 2477, That policy was not promulgated according :0 rulemaking procedures and
5 not a rule. In fact/ occausc the Depinmeni has aoc been making such determinations in
recent years, that coiicy has not been carried out for several years. The purpose of this
memo is to revoke the 1988 policy and establish a revised policv for carrying out any
determinations the Department might be called upon to make regarding R.S. 2477.

Background

Ac the request of Congress, the Department submitted a Report to' Congress on R.S. 2477 in
June 1993. In accordance with that Report’s recommendations, the Department determined,
that regulations should be written for R.S. 2477, and a Notice of Proposed Rulemaking was
published in 1994. 59 Fed. Reg. 29.216 (August 1, 1994). Thereafter, Congress attached a '
provision to the Department's appropriation for fiscal year 1996 that prohibited using funds
appropriated by chat statute tor "developing, promulgating, and thereafter implementing a

faa/Juo® ea-n :rs zooszst zazo  iSI3T  :a/cz/:a



dﬁterlm_ines that construction did act occur, the Igency will recoramead the Secretary deny
the claim.

d. Highway. The agency shall evaluate whether the alleged right-of-wag constitutes a
highway. A highway is a thorougihfare used prior to October 21. 1976, by the public for the
passaﬁe of vehicles carrying people or goads from place to place. If the aPency determines
that the alleged right-of-way docs not constitute a highway, the agency will recommend die

Secretary deny the claim,

5. Role of State Law. In making its recommendations, the agency shall apply state law in
r'~r*:r. Ar.ober 21. 1976 to the extent that it is consistent with federal law. ~The agency
will in no case recommend approval of claims chat uc not comply . j. avs requirements of

applicable sate law.

6. Secretary's Determination. The agency will make recommendations on the above-
described issues to the Secretary. The Secretary will approve or disapprove diosc
recommendations.

The December 7, 1988 policy, including attachment 1, is hereby :svc/cad.
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