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M E M O R A N D U M  March 5, 1998

SUBJECT: Draft CSHB 406(RES); version P (Work Order No. 20-LS1573\P)

TO: Representative Scott Ogan

FROM: George Utemiohle^V
Legislative Counsel

Enclosed is the draft of CSHB 406(RES) that you requested.

This version (version P) contains the following changes to version H:

y  one, three new paragraphs are added to the Findings section (Sec. 1(a) of the bill);

v'hvo, a new subsection is added to Sec. 16.16.010 relating to allocation of resources 
and preferences in time of shortage (Sec. 2 of the bill);

 ̂three, Sec. 16.16.020(b) is rewritten to require concurrence of the Department of Fish 
and Game with a finding of shortage by the Board of Fisheries or the Board of Game and to 
make other changes (Sec. 2 of the bill);

v^our, Sec. 16.16.020(c) is rewritten to substitute regional fish and game board for 
local fish and game advisory committee and to delete the requirements for use of a certain 
number of species and for sharing of resources in order to qualify for preference for personal 
and family use for sustenance (Sec. 2 of the bill);

v/five, Sec. 16.16.020(d) is rewritten to substitute regional fish and game board for 
local fish and game advisory committee (Sec. 2 of the bill);

Vsix, Sec. 16.16.020(e) and (f) from the prior version are combined into a new (e) to 
reflect the elimination of the role of the local advisory committees in the process for 
determining eligibility for the preference for fish and game dependent uses (Sec. 2 of the 
bill);

^seven, a definition of "preference" is added to Sec. 16.16.095 (Sec. 2 of the bill);

^  eight, the definition of "shortage" is rev/ritten in Sec. 16.16.095 (Sec. 2 of the bill);



%/nine, a reference to the sustained yield principle is added to Sec. 16.05.245(b)(2) 
(Sec. 5 of the bill);

v/ten, Sec. 16.05.260(e) is rewritten to eliminate the requirement that the governor 
appoint members of the regional fish and game boards from lists of persons submitted by the 
local fish and game advisory committees (Sec. 12 of the bill);
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v eleven, Sec. 16.05.260(h) and (i) are rewritten and (j) is deleted to reflect the 
elimination of deference to the local fish and game advisory committees and to eliminate 
delegation of authority from the commissioner to the regional boards (Sec. 12 of the bill);

..velve, Sec. 32 of the bill is amended to add AS 16.05.940(7) and (27) (definition of 
"customary and traditional" and "rural area") to the list of provisions repealed;

irteen, Secs. 37 - 40 are added to the bill to provide for an advisory vote on a 
preference for use of fish and game for personal and family use for sustenancy and 
amendment of the Alaska National Intereest Lands Conservation Act; for repeal of the 
provisions of the bill, and for the determination of the effective date of the bill; and

fourteen, in two places (Sec. 1(b)(2) and Sec. 13) the term regional fish and game 
management board was used and in both places the word "management" is deleted.

If I may be of further assistance, please advise.

Glkjdr 
98-134.jdr

Enclosure
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March 2, 1998

The Honorable Scott Ogan, Co-Chair 
House Resources Committee 
Alaska State Legislature 
Juneau, Alaska 99811

Dear Representative Ogan:

We understand that at the House Resources Committee hearing on Saturday, 
February 28, the question of the Governor’s position on HB 406 - An act relating to fish and game 
was raised.

We are writing today to make it clear that the administration cannot support CS HB 
406 (Res) for several reasons. First and foremost, it does not address the important goals stated 
by Governor Knowles when he appointed the Task Force on Subsistence last summer: 1) to ensure 
effective state authority over fish and game management on all lands and waters of Alaska; and 
2) to recognize the paramount importance of the subsistence way of life to Alaskans. The bill 
does not fix what is broken, and it introduces several new problems that make it unacceptable to 
the administration.

The administration has serious concerns about several essential elements of the bill, 
among them the following:

■ The bill does nothing to stop the federal takeover of fish and game management. Its 
definition of who will qualify for "sustenance" would exclude many who would qualify 
as "rural" residents under ANILCA. Because the two are inconsistent, the bill would 
require that ANILCA’s rural resident priority be significantly amended. But, as Senator 
Stevens said in his recent speech to the legislature, any more amendments to ANILCA are 
very unlikely.

03-C32LH
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■ An income-based program would be inconsistent with ANILCA. It would be an 
administrative, fish and game management, and enforcement nightmare.

■ The bill introduces a set of burdensome government requirements and administrative steps 
to get a permit to hunt and fish for sustenance (a person is allowed to fish and hunt only 
if he or she earned or took in a certain amount of income, took a certain number of 
species, ate a certain amount of v 'ild foods, and shared wild food with a certain .lumber 
of others). This is big government at its worst.

■ The bill would establish an individual eligibility system based on need, not a system that 
recognizes the traditional patterns of community cooperation and sharing that are the 
hallmarks of Alaska’s subsistence economies.

■ HB 406 would limit subsistence taking of fish and game to people on welfare or with
annual family incomes of less than $8,200 and require them to reveal personal financial 
and lifestyle details to a local advisory council in order to qualify.

■ The bill would diminish the power of the Boards of Fish and Game and, at the same time,
would add to their duties. It would do this by transferring their power to newly created 
regional boards and local advisory committees and, at the same time, by creating an 
extensive new, quasi-judicial governmental structure to handle the applications for a 
sustenance priority. The final administrative decision for each contested application wo jld 
be made by the statewide boards, who are already overburdened with their rule-making 
duties.

■ The bill allows a "regional area preference" that, by requiring that fish and game be eaten
in the region where they are taken, effectively establishes a preference for residents who 
live in that region over residents who live outside of it. This would require amendment 
of the Alaska Constitution. The Alaska Supreme Court has said that "people who live
a fish or game population do not have a higher claim to that population than state residents 
whose domiciles are more distant." Thus, the "regional area preference" would require 
an amendment to Article VIII's common use and other "equal access" clauses.

■ The bill says that sustenance is a "fundamental right" under the Alaska Constitution.
However, our courts have called subsistence only a "highly important interest" - one that 
does not deserve the same constitutional protection as, say, freedom of speech or freedom 
of religion. If  sustenance is established as a "fundamental right," any attempt by the 
legislature or the boards to distinguish between residents who are and who are not qualified 
to participate in the priority will require a higher level of scrutiny by the courts and will 
have to pass more rigorous tests to satisfy our equal protection clauses.
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As you are aware, the basic elements included in the proposal submitted by the
Task Force on Subsistence are critical to Governor Knowles and to this administration. Ensuring 
effective state authority over fish and game management on all lands and waters of Alaska is one 
of our two main goals. HB 406 will not do this, and for that reason we cannot support the 
legislation in its current form.

cc: Members, House Resources Committee
The Honorable Gail Phillips, Speaker, House of Representatives 
Pat Pourchot, Legislative Director, Office of the Governor 
Geron Bruce, Legislative Liaison, Department of Fish and Game 
Chrystal Smith, Legislative Liaison, Department of Law 
Steve White, Assistant Attorney General
Mary Pete, Director, Subsistence Division, Department of Fish and Game

Sincerely,

Bruce Botelho 
Attorney General

Frank Rue, Commissioner 
Alaska Department of Fish and Game
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CS FOR HB 406

An Act Relating to fish and Game 
Summary Points 

2/27/98

1. Establishes that the ability to take fish and game for personal and family use for 
sustenance is a fundamental right under the Constitution of the State of Alaska.
2. Establishes that the harvest of fish and game for personal and family use for 
sustenance by residents is the highest and best use offish and game.
3. Authorizes the Boards of Fisheries and Game to establish fish and game 
dependent use areas where dependence on fish and game for personal and family use 
for sustenance is the princ< il characteristic of the economy and way of life of the area.
4. Authorizes the Board of Fisheries or Board of Game, after determining that a 
shortage exists, to establish a preference for fish and game dependent uses.
5. In times of shortage, the Boards may require that the flesh or meat of fish and 
game must be consumed within the region where the fish or game was taken.
6. Defines a dependent fish and game user as one who:

• possesses a $5 resident hunting, trapping and sport fishing license.
• is depenaent on fish and game for personal and family use for sustenance or 

has no alternative means of sustenance or has decided to adopt a fish and 
game dependent life style.

• has consumed a variety of species of fish and game as decided by the 
Boards

• has shared fish and game with a minimum number of households as 
established by the Boards

7 Provides for Local Advisory Committee participation in the individual eligibility for
a preference within their area.
8. Establishes 5 Regional Boards consisting of 9 members appointed by the 
Governor and confirmed by the legislature.
9. Requires regulation proposal to go through Local Advisory Committees and 
newly established Regional Boards.
10. The Regional Boards are required to give deference to Local Advisory 
Committee recommendations and the Statewide Boards of Fisheries and Game are 
required to give deference to recommendations of the Regional Boards. Several



criteria are established to guide when and how recommendations of the Advisory 
Committee's and Regional Boards can be overturned or rejected.
11. Provides for non-commercial bartering .
12. Provides a two year transitional period.
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T h e  H o n o r a b l e  JeHft  N i e h o l i a  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l ,  Room 40 9  
J u n e a u ,  AK 9 9 ° 0 1 - 1 1 8 2

R e :  CS HB 4 0 6  ( R e s o u r c e s )

D e a r  R e p r e s e n t a t i v e  N i c h o l i a :

You h a v e  a s k e d  s e v e r a l  q u e s t i o n s  a b o u t  CS HB 40 6  
( R e s o u r c e s ) ,  a  b i l l  d e a l i n g  w i t h  s u b s i s t e n c e .  Y o u r  q u e s t i o n s ,  a n d  

o u r  r e s p o n s e s ,  a r e  s e t  o u t  b e l o w .

1 .  D o e s  t h i s  l e g i s l a t i o n  c o m p l y  w i t h  T i t l e  V I I I  o f
ANILCA a n d  i f  n o t ,  w h y ?

I n  T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s
C o n s e r v a t i o n  A c t  ("A N ILC A ") ,  n o n w a s t e f u l  s u b s i s t e n c e  u s e s  o f  f i s h  
w i l d l i f e  a r e  t h e  p r i o r i t y ,  c o n s u m p t i v e  u s e s  o f  t h o s e  r e s o u r c e s  o n  
t h e  f e d e r a l  p u b l i c  l a n d s  o f  A l a s k a .  16 U . S . C .  § 3 1 1 2 .  When i t  i s  
n e c e s s a r y  t o  r e s t r i c t  h a r v e s t  o f  t h o s e  r e s o u r c e s ,  s u b s i s t e n c e  u s e s  
h a v e  a  p r e f e r e n c e  o v e r  o t h e r  u s e s ,  l i k e  s p o r t  h u n t i n g  a n d
c o m m e r c i a l  f i s h i n g .  16 U . S . C .  § 3 1 1 4 .

ANILCA d e f i n e s  " s u b s i s t e n c e  u s e s "  a s  u s e s  b y  r u r a l  A l a s k a  
r e s i d e n t s .  16 U . S . C .  § 3 1 1 3 .  I n  i t s  p r e s e n t  f o r m ,  ANILCA d e f i n e s  
" r u r a l  A l a s k a  r e s i d e n t "  a s  "a  r e s i d e n t  o f  a  r u r a l  c o m m u n i t y  o r  
r u r a l  a r e a . "  A " r u r a l  c o m m u n i t y  o r  a r e a "  i s  d e f i n e d  a s  "a
c o m m u n i t y  o r  a r e a  s u b s t a n t i a l l y  d e p e n d e n t  o n  f i s h  a n d  w i l d l i f e  f o r  
n u t r i t i o n a l  a n d  o t h e r  s u b s i s t e n c e  u s e s .  P u b . L .  No 1 0 5 - 8 3  ( 1 9 9 7 ) . 1

1 T h e  ANILCA d e f i n i t i o n s  w i l l  b e  r e p e a l e d  o n  D e c e m b e r  1 ,  1 9 9 8 ,  
i f  b y  t h a t  d a t e  t h e  s t a t e  h a s  n o t  a d o p t e d  l a w s  t h a t  p r o v i d e  f o r  t h e  
s u b s i s t e n c e  d e f i n i t i o n ,  p r e f e r e n c e ,  a n d  p a r t i c i p a t i o n  s p e c i f i e d  i n  
t h a t  l a w .  P u b . L .  No. 1 0 5 - 8 3  ( 1 9 9 7 ) .  I n  t h a t  e v e n t ,  ANILCA w i l l  n o t

( c o n t i n u e d . . . )
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I n  c o n t r a s t  t o  ANILCA, CS HB 406  d o e s  n o t  d e f i n e  
e l i g i b i l i t y  f o r  t h e  " s u s t e n a n c e "  p r i o r i t y  i n  t e r m s  o f  t h e  
c h a r a c t e r i s t i c s  o f  c o m m u n i t i e s  o r  a r e a s .  I n s t e a d ,  t h e  b i l l  s e t s  
o u t  i n d i v i d u a l  c r i t e r i a  f o r  t h a t  e l i g i b i l i t y .  U n d e r  t h o s e  
c r i t e r i a ,  a  p e r s o n  m u s t :  (1) p o s s e s s  a  h u n t i n g ,  f i s h i n g ,  o r
t r a p p i n g  l i c e n s e  w h i c h  i s  o n l y  a v a i l a b l e  t o  p e r s o n s  who h a v e  
r e c e i v e d  p u b l i c  a s s i s t a n c e  o r  who h a v e  l o w e r  i n c o m e ;  (2) d e p e n d  o n  
f i s h  a n d  gam e  f o r  s u s t e n a n c e  o r  l a c k  a n  a l t e r n a t i v e  m e a n s  o f  
s u s t e n a n c e ;  (3) h a v e  c o n s u m e d  w i t h i n  t h e  p a s t  12 m o n t h s  a  c e r t a i n  
n u m b e r  o f  s p e c i e s  o f  f i s h  a n d  g a m e ;  a n d  (4) h a v e  s h a r e d  o r  r e c e i v e d  
f i s h  a n d  gam e f r o m  o t h e r  h o u s e h o l d s .  A l l  o f  t h e  i n d i v i d u a l  
c r i t e r i a  m u s t  b e  m e t  b e f o r e  a  r e s i d e n t  w i l l  b e  e n t i t l e d  t o  e n j o y  
t h e  " s u s t e n a n c e "  p r i o r i t y .  P r o p o s e d  AS 1 6 . 1 6 . 0 2 0 ( c ) ,  s e c t i o n  2 o f  
CS HB 4 0 6 .

U n d e r  ANILCA, t h e  s t a t e  i s  e n t i t l e d  t o  m anage  s u b s i s t e n c e  
h u n t i n g  a n d  f i s h i n g  o n  f e d e r a l  p u b l i c  l a n d s  i f  i t  a d o p t s  l a w s  
" w h i c h  a r e  c o n s i s t e n t  w i t h ,  a n d  w h i c h  p r o v i d e  f o r  t h e  d e f i n i t i o n ,  
p r e f e r e n c e ,  a n d  p a r t i c i p a t i o n  s p e c i f i e d  i n  . . . "  t h a t  f e d e r a l  l a w .  
16 U . S . C .  § 3 1 1 5 ( d ) ,  e m p h a s i s  a d d e d .  T h e  q u e s t i o n ,  t h e n ,  i s
w h e t h e r  t h e  t w o  s e t s  o f  c r i t e r i a  f o r  p a r t i c i p a t i n g  i n  
s u b s i s t e n c e / s u s t e n a n c e  - -  t h e  r u r a l  r e s i d e n c y  c r i t e r i a  o f  ANILCA 
a n d  t h e  i n d i v i d u a l  c r i t e r i a  o f  CS HB 40 6  - -  a r e  " c o n s i s t e n t . "

T h e  q u e s t i o n  c a n  b e s t  b e  a n s w e r e d  b y  e x a m i n i n g  t h e  
j u d i c i a l  t r e a t m e n t  o f  a n  e a r l i e r  " c o n s i s t e n c y "  d i s p u t e .  I n  1 9 8 8 ,  
t h e  N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  c o m p a r e d  t h e  s t a t e ' s  d e f i n i t i o n  
o f  " r u r a l , "  w h i c h  l o o k e d  a t  w h e t h e r  t r a d i t i o n a l  u s e s  w e r e  a  
p r i n c i p a l  c h a r a c t e r i s t i c  o f  a n  a r e a ,  w i t h  a  d e f i n i t i o n  o f  r u r a l  
t h a t  t h e  c o u r t  c o u l d  d e r i v e  f r o m  ANILCA.2 T he  c o u r t  c o n c l u d e d  t h a t  
t h e  s t a t e ' s  d e f i n i t i o n  w as  n o t  c o n s i s t e n t  w i t h  t h e  common 
u n d e r s t a n d i n g  o f  " r u r a l , "  i . e . ,  a r e a s  o f  s p a r s e  p o p u l a t i o n .  I t s  
c o n c l u s i o n  w as  b a s e d  o n  a  c o m p a r i s o n  o f  t h e  g e o g r a p h i c  '■eas  t h a t  
w o u l d  q u a l i f y  u n d e r  e a c h .  K e n a i t z e  I n d i a n  T r i b e  v .  S t a t e  o f  
A l a s k a ,  860  F . 2 d  3 1 2 ,  3 1 6 - 3 1 8  ( 9 t h  C i r .  1 9 8 8 )  T h e  c o u r t  n o t e d  t h a t  
t h e  K e n a i  P e n i n s u l a  w o u l d  q u a l i f y  u n d e r  i t s  i n t e r p r e t a t i o n  o f  
" r u r a l , "  b u t  t h a t  i t  d i d  n o t  q u a l i f y  u n d e r  t h e  s t a t e ' s  d e f i n i t i o n .  
B e c a u s e  t h e  s t a t e ' s  d e f i n i t i o n  w o u l d  e x c l u d e  p r a c t i c a l l y  a l l  
a r e a s  t h a t  w o u l d  b e  c o m m o n ly  t h o u g h t  o f  a s  r u r a l ,  t h e  c o u r t  
c o n c l u d e d  t h a t  t h e  d e f i n i t i o n  w as  n o t  c o n s i s t e n t  w i t h  ANILCA. I d .

We b e l i e v e  t h a t  a  c o u r t  w o u l d  f o l l o w  a  s i m i l a r  a p p r o a c h  
t o  d e t e r m i n e  i f  t h e  i n d i v i d u a l  c r i t e r i a  o f  CS HB 406 a r e  c o n s i s t e n t

1 ( . . . c o n t i n u e d )
h a v e  a  s t a t u t o r y  d e f i n i t i o n  o f  " r u r a l . "

2 A t  t h a t  t i m e ,  ANILCA h a d  n o  s t a t u t o r y  d e f i n i t i o n  o f  " r u r a l . "
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w i t h  A N IL C A 's  d e f i n i t i o n .  A c o u r t  c o u l d  n o t  c o m p a r e  g e o g r a p h i c  
a r - a s  b e c a u s e  CS HB 406  d o e s  n o t  u s e  a  p e r s o n ' s  p l a c e  o f  r e s i d e n c e  
a s  a  q u a l i f i e r .  I n s t e a d ,  a  c o u r t  w o u l d  l i k e l y  c o m p a r e  t h e  tw o  
g r o u p s  who w o u l d  q u a l i f y .  I f  t h e  m e m b e r s h i p  o f  t h e  g r o u p  
q u a l i f y i n g  u n d e r  t h e  r u r a l  r e s i d e n c y  c r i t e r i a  d i f f e r e d  
s i g n i f i c a n t l y  f r o m  t h e  m e m b e r s h i p  o f  t h e  g r o u p  q u a l i f y i n g  u n d e r  t h e  
i n d i v i d u a l  c h a r a c t e r i s t i c s  c r i t e r i a ,  i t  i s  l i k e l y  t h a t  a  c o u r t  
w o u l d  f i n d  t h e m  i n c o n s i s t e n t .

I t  i s  p r o b a b l e  t h a t  t h e  m akeup  o f  t h e  tw o  g r o u p s  w o u ld  b e  
d i f f e r e n t .  U n d e r  ANILCA, r e s i d e n t s  o f  a l l  r u r a l  c o m m u n i t i e s  a n d  
a r e a s  q u a l i f y .  U n d e r  t h e  i n d i v i d u a l  c r i t e r i a  o f  CS HB 40 6  some 
u r b a n  r e s i d e n t s  w o u l d  q u a l i f y ,  a n d  some r u r a l  r e s i d e n t s  w o u l d  n o t  
q u a l i f y .  A l t h o u g h  n o t  c e r t a i n ,  i t  i s  l i k e l y  t h a t  t h e  n u m b e r  o f  
s u s t e n a n c e  u s e r s  q u a l i f i e d  b y  CS HB 406  w o u l d  b e  f e w e r  t h a n  t h e  
n u m b e r  q u a l i f i e d  b y  ANILCA. B e c a u s e  o f  t h i s  p r o b a b l e  d i f f e r e n c e  i n  
g r o u p  m a k e u p  a n d  s i z e ,  we b e l i e v e  t h a t  a  c o u r t  w o u l d  c o n c l u d e  t h a t  
t h e  b i l l  d o e s  n o t  " p r o v i d e  f o r  t h e  . . . p a r t i c i p a t i o n  s p e c i f i e d
i n  . . . "  ANILCA (16 U . S . C .  § 3 1 1 5 ( d ) .  T h u s ,  t h e  tw o  w o u l d  b e
f o u n d  i n c o n s i s t e n t ,  a n d  t h e  s t a t e  w o u l d  n o t  b e  e n t i t l e d  t o  m a n a g e  
s u b s i s t e n c e  o n  f e d e r a l  p u b l i c  l a n d s  i n  A l a s k a .

2 .  D o e s  t h i s  l e g i s l a t i o n  r a i s e  c o n s t i t u t i o n a l  i s s u e s  
a n d  i f  s o .  w h a t  a r e  t h e y ?

CS HB 4 0 6  h a s  a  " r e g i o n a l  a r e a  p r e f e r e n c e . "  U n d e r  
s e c t i o n  2 ,  " I n  a  t i m e  o f  s h o r t a g e  o f  f i s h  o r  game r e s o u r c e s ,  t h e  
a p p r o p r i a t e  b o a r d  may a d o p t  a  r e g i o n a l  p r e f e r e n c e  among b e n e f i c i a l  
u s e s  o f  f i s h  a n d  gam e b y  r e q u i r i n g  t h a t  t h e  f l e s h  o r  m e a t  o f  f i s h  
a n d  g a m e  b e  c o n s u m e d  w i t h i n  t h e  r e g i o n  w h e r e  t h e  f i s h  o r  game 
w as  t a k e n . "

R e p r e s e n t a t i v e  Ogan s a i d  t h a t  t h i s  i s  a  k e y  e l e m e n t  o f  
t h e  b i l l .  He b e l i e v e s  t h a t  i t  i s  c o n s t i t u t i o n a l  b e c a u s e  i t  i s  a  
" p r e f e r e n c e  among b e n e f i c i a l  u s e s . " 3

P r e s u m a b l y ,  t h e  " b e n e f i c i a l  u s e "  c o n t e m p l a t e d  b y  t h e  b i l l  
i s  t h e  c o n s u m p t i o n  o f  s u b s i s t e n c e  f i s h  a n d  g a m e .  To d a t e ,  t h e  
A l a s k a  S u p r e m e  C o u r t  h a s  n o t  r e c o g n i z e d  c o n s u m p t i o n  a s  a  " u s e "  
u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  o n l y  r e c o g n i z e d  u s e s  a r e  
c o m m e r c i a l ,  s p o r t  ( r e c r e a t i o n a l ) ,  s u b s i s t e n c e ,  a n d  p e r s o n a l  u s e .  
T h a t  i s  n o t  t o  s a y ,  h o w e v e r ,  t h a t  t h e  C o u r t  w o u l d  n o t  a c c e p t

3 A r t i c l e  V I I I ,  s e c t i o n  4 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n  a l l o w s  
" p r e f e r e n c e s  among b e n e f i c i a l  u s e s . "  t h e  A l a s k a  S u p r e m e  C o u r t  
h a s  h e l d  t h a t  b e c a u s e  t h o s e  p r e f e r e n c e s  d o  n o t  r e s t r i c t  a d m i s s i o n  
t o  a  r e s o u r c e  u s e r  g r o u p ,  t h e y  a r e  p e r m i s s i b l e  u n d e r  t h a t  c l a u s e  
a n d  t h e  o t h e r  " e q u a l  a c c e s s "  c l a u s e s .  G i l b e r t  v .  D e p a r t m e n t  o f  
F i s h  &  G a m e ,  803  P . 2d  391 ( A l a s k a  1 9 9 0 ) .
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c o n s u m p t i o n  a s  a  b e n e f i c i a l  u s e .

A c o n s t i t u t i o n a l  p r o b l e m  a r i s e s  b e c a u s e  " c o n s u m p t i o n "  
m u s t  b e  i n  a  p a r t i c u l a r  g e o g r a p h i c  p l a c e ,  s p e c i f i c a l l y  t h e  r e g i o n  
w h e r e  t h e  f i s h  a n d  game a r e  h a r v e s t e d .  I f  t h e  B o a r d s  a d o p t e d  s u c h  
a  r e g i o n a l  p r e f e r e n c e ,  i t  w o u l d  s i g n i f i c a n t l y  r e s t r i c t  t h e  
o p p o r t u n i t y  o f  r e s i d e n t s  l i v i n a  o u t s i d e  o f  a  r e g i o n  t o  h a r v e s t  
s u b s i s t e n c e  r e s o u r c e s  i n  t h e  r e g i o n .  F o r  e x a m p l e ,  a  p e r s o n  l i v i n g  
o u t s i d e  a  r e g i o n  who s h o t  a  s u b s i s t e n c e  m o o se  w o u l d  h a v e  t o  e i t h e r :
(1) r e m a i n  i n  t h e  r e g i o n  u n t i l  t h e  p e r s o n  o r  t h e  p e r s o n ' s  f a m i l y  

c o n s u m e d  t h e  m o o s e ;  o r  (2) g i v e  t h e  m o o s e  a w ay  t o  n o n - f a m i l y  
p e r s o n s  who d o  l i v e  i n  t h e  r e g i o n .  T h e  f i r s t  o p t i o n  i s  
i m p r a c t i c a l .  Few p e r s o n s  w o u l d  f i n d  i t  r e a s o n a b l e  t o  s e t  u p  a  
t e m p o r a r y  h o u s e h o l d  f o r  w e e k s  o r  m o n t h s  i n  a  d i f f e r e n t  r e g i o n  j u s t  
t o  c o n s u m e  f i s h  a n d  game h a r v e s t e d  t h e r e .  T h e  s e c o n d  o p t i o n  i s  
c o n t r a r y  t o  t h e  p u r p o s e  o f  HB 4 0 6 .  I f  t h e  h a r v e s t e r  h a d  t o  g i v e  
t h e  f i s h  a n d  gam e aw ay  t o  n o n - f a m i l y  m e m b e r s ,  t h e  a c t i v i t y  w o u l d  n o  
l o n g e r  b e  " t h e  h a r v e s t  o f  f i s h  a n d  game f o r  p e r s o n a l  a n d  f a m i l y  u s e  
f o r  s u s t e n a n c e . "  CS HB 4 0 6 ,  § 1 .

E s s e n t i a l l y ,  t h e  " r e g i o n a l  a r e a  p r e f e r e n c e "  p r o v i s i o n  
e s t a b l i s h e s  a  p r e f e r e n c e  f o r  s u b s i s t e n c e  h a r v e s t  b a s e d  o n  o n e ' s  
p l a c e  o f  r e s i d e n c e .  A l t h o u g h  i t  d o e s  n o t ,  o n  i t s  f a c e ,  e x c l u d e  
h a r v e s t  b y  p e r s o n s  o u t s i d e  o f  a  r e g i o n ,  i n  i t s  p r a c t i c a l  
a p p l i c a t i o n ,  t h e  o n l y  p e r s o n s  who c o u l d  c o n s u m e  t h e  f i s h  a n d  game 
i n  t h e  r e g i o n  a r e  t h o s e  who l i v e  t h e r e .  T h e y  w o u l d  h a v e  a  
s i g n i f i c a n t  a d v a n t a g e ,  i f  n o t  a  m o n o p o l y ,  t o  t h o s e  r e s o u r c e s  
b e c a u s e  o f  t h e i r  c l o s e r  p r o x i m i t y .  I n d e e d ,  R e p r e s e n t a t i v e  O gan  
s a i d  t h e  p u r p o s e  f o r  t h e  a m e n d m e n t  i s  t o  m ake  s u r e  t h a t ,  i n  t i m e s  
o f  s h o r t a g e ,  p e r s o n s  a r e  g i v e n  a  p r e f e r e n c e  f o r  h a r v e s t i n g  f i s h  a n d  
game i n  t h e i r  own r e g i o n s .

S i n c e  M c D o w e l l ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  s a i d  t h a t ,
u n d e r  t h e  p r e s e n t  A r t i c l e  V I I I  " e q u a l  a c c e s s "  c l a u s e s  o f  t h e  A l a s k a
C o n s t i t u t i o n  - -  t h e  c l a u s e s  g u a r a n t e e i n g  common u s e ,  p r o h i b i t i n g  
e x c l u s i v e  r i g h t s  o f  f i s h e r i e s ,  a n d  r e q u i r i n g  u n i f o r m  a p p l i c a t i o n  o f  
n a t u r a l  r e s o u r c e  l a w s  - -  t h e  r i g h t  t o  h a r v e s t  s u b s i s t e n c e  r e s o u r c e s  
c a n n o t  b e  b a s e d  u p o n  t h e  l o c a t i o n  o f  a  p e r s o n ' s  r e s i d e n c e .  M os t  
r e c e n t l y ,  t h e  C o u r t ,  when  d i s c u s s i n g  M c D o w e l l , s a i d ,  "We b o t h  
q u o t e d  a n d  s t r e s s e d  l a n g u a g e  h o l d i n g  t h a t  p e o p l e  who r e s i d e  n e a r  a  
f i s h  o r  gam e p o p u l a t i o n  d o  n o t  h a v e  a  h i g h e r  c l a i m  t o  t h a t
p o p u l a t i o n  t h a n  s t a t e  r e s i d e n t s  w h o s e  d o m i c i l e s  a r e  m o re
d i s t a n t ......................................J u s t  a s  e l i g i b i l i t y  t o  p a r t i c i p a t e  i n  a l l
s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  c a n n o t  b e  made  d e p e n d e n t  o n  w h e t h e r  
o n e  l x v e s  i n  a n  u r b a n  o r  r u r a l  a r e a ,  e l i g i b i l i t y  t o  p a r t i c i p a t e  i n  
T i e r  I I  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  c a n n o t  b e  b a s e d  o n  how 
c l o s e  o n e  l i v e s  t o  a  g i v e n  f i s h  o r  game p o p u l a t i o n . "  S t a t e  v .  
K e n a i t z e ,  894 P . 2 d  6 3 2 ,  638  ( A l a s k a  1 9 9 5 ) .  U n d e r  t h a t  p r i n c i p l e ,  
t h e  C o u r t  s t r u c k  down t h e  T i e r  I I  p r o x i m i t y  c r i t e r i o n .  I d .



T h e  H o n o r a b l e  J e a n  N i c h o l i a
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s
R e :  C S  HB  406 ( R e s o u r c e s )

F e b r u a r y  27 ,  1998
P a g e  5

T h e  i n t e n d e d  p u r p o s e  a n d  t h e  p r a c t i c a l  e f f e c t  o f  t h e  
" r e g i o n a l  a r e a  p r e f e r e n c e "  i s  t o  g i v e  c e r t a i n  r e s i d e n t s  a  " h i g h e r  
c l a i m "  t o  s u b s i s t e n c e  r e s o u r c e s  b e c a u s e  t h e y  l i v e  c l o s e r  t o  t h e m .  
F o r  t h a t  r e a s o n ,  i t  i s  u n l i k e l y  t h a t  t h e  p r e f e r e n c e  w o u l d  s u r v i v e  
a  l e g a l  c h a l l e n g e  u n d e r  t h e  p r e s e n t  " e q u a l  a c c e s s  c l a u s e s . "  F o r  
t h e  p r e f e r e n c e  t o  b e  c o n s t i t u t i o n a l ,  A r t i c l e  V I I I  w o u l d  h a v e  t o  b e  
a m e n d e d  t o  a l l o w  a  p r i o r i t y  f o r  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  
t h a t  i s  b a s e d  u p o n  a  p e r s o n ' s  p l a c e  o f  r e s i d e n c e .

P l e a s e  c o n t a c t  me i f  I  c a n  a s s i s t  y o u  f u r t h e r .

S i n c e r e l y  y o u r s ,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

S t e p h e n  M. W h i t e  
A s s i s t a n t  A t t o r n e y  G e n e r a l

S M W :lm t : p c h
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M E M O R A N D U M February 26, 1998

SUBJECT CSHB 406(RES); Consistency with ANILCA (CSHB 406(RES))

TO Representative Irene Nicholia 
Attn: Paula Terrel

FROM George Utermo] 
Legislative Cou

You have asked whether CSHB 406(RES), version H, if enacted, would satisfy the 
requirements of Title VIII of the Alaska National Interest Lands Conservation Act 
(ANILCA) for resumption of state management of subsistence uses of fish and game on 
federal public lands.

The short answer is no.

Under 16 U.S.C. 3115, as amended by P.L. 105-83, sec. 316(e)(6), the State of Alaska "may 
immediately assume management for the taking of fish and wildlife on the public lands for 
subsistence uses" if the Secretary of the Interior and the Secretary of Agriculture certify that 
the state has "enacted and implemented Jaws of general applicability which are consistent 
with, and which provide for the definition, preference, and partic:pation specified in [16 
U.S.C. 3113, 3114, and 3115]".

CSHB 406(RES) does not provide for either the definition, preference, or participation 
necessary to satisfy the current requirements of Title VIII of ANILCA.

DEFINITION. ANILCA defines "subsistence uses" as the customary and traditional uses 
by rural Alaska residents of wild renewable resources for certain specified purposes.

CSHB 406(RES) provides for the use of fish and game for personal and family use for 
sustenance (fish and game dependent uses). Such uses are available to all Alaska residents 
without regard to whether they reside in rural areas or urban areas. Even in times of 
shortage, use of fish and game for fish and game dependent uses is not limited to rural 
residents.



ANILCA provides that subsistence uses of fish and game include customary trade. 
CSHB 406(RES) does not authorize customary trade of fish and game taken tor fish and 
game dependent uses.

PREFERENCE FOR SUBSISTENCE USES. ANILCA provides that subsistence uses shall 
be accorded a priority over the taking of fish and game for other purposes. ANILCA also 
provides that, when necessary to protect fish and game populations or to protect continued 
subsistence uses of fish and game, access to the fish or game by subsistence users be limited 
in accordance with the subsistence user's customary and direct dependence on the fish or 
game population as a mainstay of livelihood, local residency, and the availability of 
alternative resources.

CSHB 406(RES) does not accord a preference for fish and game dependent uses of fish and 
game over all other uses of fish and game. In the event of shortage of fish or game, such that 
there is not sufficient fish or game to reasonably provide for the sustenance needs of persons 
who are dependent on fish and game for personal and family use for sustenance, then the 
Board of Fisheries or the Board of Game, as appropriate, may reserve a portion of the 
resource for fish and game dependent uses of fish and game and establish a preference to 
provide a reasonable opportunity to satisfy the need for fish and game dependent uses. 
Under CSHB 406(RES) the establishment of a preference for fish and game dependent uses 
is discretionary with the boards and would apply only in a situation that is considered to be 
a Tier II situation under ANILCA. The criteria for determining who may benefit from the 
establishment of a preference for fish and game dependent uses is tied to the person's 
financial or economic status and the person's recent dependence upon and use of fish and 
game for personal and family use for sustenance. Unlike ANILCA, eligibility for fish and 
game dependent uses is not tied to rural residency, customary dependency on fish and game, 
or proximity of residence to the resource.

LOCAL AND REGIONAL PARTICIPATION. ANILCA provides for the establishment of 
at least six subsistence resource regions. Each region is to have a regional advisory council 
of ten members. Four of the members of the council are to be residents of the region who 
have been nominated by tribal councils in the region. The remaining six members arc to be 
nominated by local governments and local advisory committees in the region. Three of the 
remaining six members arc to be subsistence users who reside in the region and the last three 
members are to be sport or commercial users who may reside in any subsistence resource 
region in the state. ANILCA also provides that there should be as many local advisory 
committees as the Secietary of the Interior and the Secretary of Agriculture determine 
necessary to assist the regional advisory councils in performing their duties.

CSHB 406(RES) provides that a maximum of five fish and game management regions be 
established in the state. Each region is to have a regional fish and game board consisting of 
nine members. Each of the members of the regional boards is to be appointed by the 
governor, subject to confirmation by the legislature, from lists of persons submitted by the
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local fish and game advisory committees. The members of the regional boards are not 
required to be from specific areas of the state or region or to be members of particular user 
groups. CSHB 406(RES) provides that there be a maximum of nine local fish and game 
advisory committees in each region.

There are also many additional details regarding local and regional participation that are 
addressed by ANILCA and CSHB 406(RES). In some matters the two pieces of legislation 
agree, in other matters they take different approaches, and in still other matters one or the 
other pieces of legislation is silent on.

In conclusion, there are such differences between what CSHB 406(RES) does in regard to 
fish and game dependent uses of fish and game and the requirements imposed under 
ANILCA as prerequisite for resumption of state management of subsistence f'-es of fish and 
game on federal public lands, that CSHB 406(RES) does not provide a basis on which the 
state may resume management of fish and game on federal public lands. Either 
CSHB 406(RES) or ANILCA, or both, would have to be changed before HB 406 could 
provide a basis on which the State of Alaska could resume management of fish and game on 
federal public land in Alaska.

If I may be of further assistance, please advise.

Representative Irene Nicholia
February 26, 1998
Page 3
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Q U IC K  R E F E R E N C E  *** SE C T IO N  B Y  SE C T IO N

1. FINDINGS AND INTENT

2. IN S T R U C T S  D E P A R T M E N T  A N D  B O A R D S TO IM P L IM E N T  
P R E F E R E N C E  FO R SU STE N A N C E .

SETS OUT CRITERIA ESTABLISHING R E G IO N S  O F P R E F E R E N C E  AND 
BASIC C R IT E R IA  FO R PE O PLE W HO A P P L Y  F O R  SU C H  USE.

E S T A B L IS H E S  A P P E A L  P R O C E SS  FOR THOSE DENIED A PREFERENCE.

GIVES LOCAL ADVISORY AND REGIONAL BOARDS G R E A T E R  
W E IG H T  IN  T H E IR  D E C ISIO N S.

ESTABLISHES LIMITS ON C O M M E R C IA L  A C T IV IT Y .

DEFINES: P R IN C IP A L  C H A R A C T E R IST IC , R E A S O N A B L E  
O P PO RTU N ITY, SH O R TA G E , a n d  SU S T A IN E D  YIE LD

3. CHANGES NAME IN DEPARTMENT FROM SUBSISTENCE TO FISH AND 
GAME DEPENDENT USE.

4. SAME AS ABOVE.

5. E S T A B L IS H E S  F IL T E R IN G  P R O C E SS FO R R E G U L A T IO N S  UP 
THROUGH LOCAL ADVISORY COMMITTEES -  REGIONAL BOARDS -  
ON TO STATE BOARDS.

6. CHANGES TERMINOLOGY IN EXISTING STATUTE TO BE CONSISTENT 
WITH PERSONAL AND FAMILY SUSTENANCE.

7. CHANGES STATUTE NUMBER AND REFERENCE FOR CONSISTENCY.

8. CHANGES TERMINOLOGY FOR CONSISTENCY.

9. CHANGES STATUTE NUMBER AND REFERENCE FOR CONSISTENCY.

10. CHANGES TERMINOLOGY FOR CONSISTENCY.

11. CHANGES TERMINOLOGY FOR CONSISTENCY.

HOUSE BILL -  406



12. S E T S  O U T LO C A L A D V IS O R Y  D U T IE S  AND STRUCTURE AND GIVES 
THEM MORE ABILITY TO DETERMINE WHOM IN THEIR AREA IS 
DEPENDENT OF FISH AND GAME.

13. DELEGATION OF AUTHORITY TO REGIONAL BOARDS AS WELL AS 
COMMISIONER WITH FINAL DECISION GOING TO GOVERNOR.

14. CHANGING OF TERMINOLOGY.

15. CHANGING OF TERMINOLOGY.

16. C H A N G E S C O N C EPT O F B A R T E R  AND ESTABLISHES THE NON­
COMMERCIAL ASPECTS OF PERSONAL AND FAMILY USE FOR 
SUSTENANCE.

17. CHANGE OF TERMINOLOGY

18. CHANGE OF TERMINOLOGY

19. D E F IN E S  F IS H  A N D  G A M E  D E P E N D E N T  U SES.

20. E S T A B L IS H E S  P E R SO N A L  A N D  F A M IL Y  U SE FO R SU ST E N A N C E  A S  A  
U SER GROUP.

21. CHANGES TERMINOLOGY LN EXISTING STATUTE TO CONFORM WITH 
BILL. (SUCH AS SUBSITENCE TO SUSTENANCE)

22.

23.

24.

25.

26.

27.

28.

29.

30.
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32. REPEALERS

33. REPEALER

34. T R A N S IT IO N  LANGUAGE TO ALLOW NEW PROCESS TO BE PUT IN 
PLACE WITH AS FEW DISRUPTIONS AS POSSIBLE TO EXISTING 
PROCESS.

35. NOiMINATION OF REGIONAL FISH AND GAME MEMBERS.
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T h e  H o n o r a b l e  L y m a n  F .  H o f f m a n  

S e n a t e  B u s h  C a u c u s  C h a i r  

P . O .  B o x  V
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H o u s e  B u s h  C a u c u s  C h a i r  

P . O .  B o x  V

J u n e a u ,  A l a s k a  9 9 8 1 1

WALTER J. HICKEL, GOVERN

REPLY TO:

0*. 1031 W *TH AVENUE. SUITE200 
ANCHORAGE. ALASKA 99501-1994 
PHONE: (907) 769-5100 
PAX: (907) 276-3697

O  KEY BANK BUILDING
100 CUSHMAN ST.. SUITE *00 
FAIRBANKS. ALASKA 99701-*679 
PHONE: (907) *52-1566 
FAX: (907) *56-1317

O P.O. BOX K - STATE CAPITOL 
JUNEAU, ALASKA 99611-0300 
PHONE: (907) *65-3600 
FAX: (907) *63-5295

R e :  S u b s i s t e n c e  L e g i s l a t i o n ,  S e n a t e  B i l l  4 4 3 ,  H o u s e

B i l l  5 5 2

D e a r  S e n a t o r  H o f f m a n  a n d  R e p r e s e n t a t i v e  L i n c o l n :

I n  y o u r  l e t t e r  o f  M a r c h  1 6 ,  1 9 9 2  t o  A t t o r n e y  G e n e r a l  C o l e ,  

y o u  r a i s e d  s e v e r a l  c o n c e r n s  a b o u t  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

p r o v i s i o n s  o f  t h e  s u b s i s t e n c e  l e g i s l a t i o n  d r a f t e d  b y  t h e  G o v e r n o r ' s  

S u b s i s t e n c e  A d v i s o r y  C o u n c i l  a n d  i n t r o d u c e d  b y  G o v e r n o r  H i c k e l  a s  

S e n a t e  B i l l  4 4 3  a n d  H o u s e  B i l l  5 5 2 .  A t t o r n e y  G e n e r a l  C o l e  a s k e d  m e  

t o  r e s p o n d  t o  y o u r  l a t t e r .

O u r  d e p a r t m e n t  h a s  r e v i e w e d  t h e  f i s h  a n d  g a m e  s u b s i s t e n c e  

b i l l  a n d  i t  i s  o u r  o p i n i o n  t h a t  t h e  b i l l  i s  c o n s i s t e n t  w i t h  t h e  

c o n s t i t u t i o n s  o f  t h e  U n i t e d  S t a t e s  a n d  t h e  S t a t e  o f  A l a s k a .  W e  d o  

n o t  b e l i e v e  t h a t  a  c o n s t i t u t i o n a l  a m e n d m e n t  w i l l  b e  n e c e s s a r y  t o  

i m p l e m e n t  t h e  p r o v i s i o n s  o f  t h i s  b i l l .  T h e  b i l l  d o e s  r a i s e  s e v e r a l  

p o s s i b l e  c o n s t i t u t i o n a l  i s s u e s  t h a t  h a v e  n o t  b e e n  f u l l y  r e s o l v e d  b y  

t h e  c o u r t s ,  b u t  w e  a r e  p r e p a r e d  t o  f t  y  d e f e n d  t h e  b i l l  a n d  e x p e c t  

f a v o r a b l e  r e s u l t s .  W e  h a v e  b r i e f l y  a n u ^ y z e d  b e l o w  w h a t  a r e  l i k e l y  t o  

b e  t h e  m o s t  c o n t r o v e r s i a l  i s s u e s ,  i n c l u d i n g  t h o s e  r a i s e d  i n  y o u r  

l e t t e r .

C o m m u n i t y - B a s e d  P r e s u m p t i o n s

O n e  p o t e n t i a l  i s s u e  i s  w h e t h e r  t h e  p r e s u m p t i o n s  b a s e d  o n  

w h e r e  a  u s e r  l i v e s ,  a s  o u t l i n e d  i n  t h e  p r o p o s e d  A S  1 6 . 0 5 . 2 6 8  ( h ) ,  a r e  

c o n s i s t e n t  w i t h  t h e  A l a s k a  C o n s t i t u t i o n s  p r o v i s i o n s  f o r  e q u a l  a c c e s s  

t o  f i s h  a n d  g a m e .  W e  b e l i e v e  t h a t  t h e y  a r e .

I n  s u b s e c t i o n s  ( f )  ,  ( g )  ,  a n d  ( h )  ,  t h e  n e w  s u b s i s t e n c e  

s t a t u t e  e s t a b l i s h e s  p r e s u m p t i o n s  b a s e d  o n  c o m m u n i t y  c h a r a c t e r i s t i c s .

03.CSLH
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U n d e r  s u b s e c t i o n  ( f ) , e v e r y  a r e a  a n d  c o m m u n i t y  i n  t h e  s t a t e  w i l l  b e  
c l a s s i f i e d  i n t o  o n e  o f  t h r e e  c a t e g o r i e s . 1 S m a l l  c o m m u n i t i e s  t h a t  
a r e  s u b s i s t e n c e  d e p e n d e n t  w i l l  b e  i n  c a t e g o r y  1 .  M edium  s i z e d  
c o m m u n i t i e s  t h a t  a r e  s u b s i s t e n c e  d e p e n d e n t  w i l l  b e  i n  c a t e g o r y  2 .  
A l l  o t h e r  c o m m u n i t i e s ,  l a r g e  c i t i e s  a n d  s u b u r b s  o r  s m a l l e r  a n d  m e d iu m  
s i z e d  c o m m u n i t i e s  t h a t  a r e  n o t  s u b s i s t e n c e  d e p e n d e n t ,  w i l l  b e  i n  
c a t e g o r y  3 .  S u b s e c t i o n  (g )  l i s t s  f a c t o r s  t h e  b o a r d s  w i l l  u s e  t o  
d e t e r m i n e  s u b s i s t e n c e  d e p e n d e n c e . 2

1 S u b s e c t i o n  ( f )  s t a t e s :

( f )  T h e  b o a r d s  s h a l l ,  by  r e g u l a t i o n ,  f o r  t h e  s t a t e ,  
j o i n t l y  i d e n t i f y  a n d  d e l i n e a t e  a r e a s ,  u s i n g  gam e  
m a n a g e m e n t  u n i t s ,  p o r t i o n s  o f  gam e  m a n a g e m e n t  u n i t s ,  o r  
c o m m u n i t i e s ,  i n t o  t h e  f o l l o w i n g  c a t e g o r i e s :

( 1 )  c a t e g o r y  1 ,  a n  a r e a  w h e r e  t h e  hum an  
p o p u l a t i o n  o f  e a c h  c o m m u n i t y  i n  t h e  a r e a  i s  l e s s  t h a t  
2 , 5 0 0 ,  i s  n o t  p a r t  o f  a n  u r b a n  a r e a ,  a n d  w h e r e  d e p e n d e n c e  
u p o n  s u b s i s t e n c e  i s  a  p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e
e c o n o m y ,  c u l t u r e ,  a n d  way  o f  l i f e  o f  t h e  a r e a ;

(2 )  c a t e g o r y  2 ,  a n  a r e a  t h a t  c o n s i s t s  o f  a  
s i n g l e  c o m m u n i t y  t h a t  h a s  a  human p o p u l a t i o n  o f  2 , 5 0 0  t o  
6 , 9 9 9 ,  i s  n o t  p a r t  o f  a n  u r b a n  a r e a ,  a n d  w h e r e  d e p e n d e n c e  
u p o n  s u b s i s t e n c e  i s  a  p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e
e c o n o m y ,  c u l t u r e ,  a n d  way o f  l i f e  o f  t h e  c o m m u n i t y ;

(3 )  c a t e g o r y  3 ,  a n  a r e a  t h a t
(A) i s  a n d  u r b a n  a r e a  o r  a  s i n g l e  c o m m u n i t y  

w h e r e  t h e  h um an  p o p u l a t i o n  i s  7 , 0 0 0  o r  g r e a t e r ;  o r
(B) i s  a n  a r e a  o r  c o m m u n i t y  w h e r e

d e p e n d e n c e  u p o n  s u b s i s t e n c e  i s  n o t  a  p r i n c i p a l  
c h a r a c t e r i s t i c  o f  t h e  e c o n o m y ,  c u l t u r e ,  a n d  way o f  l i f e  o f  
t h e  a r e a  o r  c o m m u n i t y .

2 S u b s e c t i o n  (g)  s t a t e s :

(g)  I n  d e t e r m i n i n g  w h e t h e r  d e p e n d e n c e  u p o n
s u b s i s t e n c e  i s  a  p r i n c i p a l  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y ,  
c u l t u r e ,  a n d  way o f  l i f e  o f  a n  a r e a  u n d e r  ( f )  o f  t h i s  
s e c t i o n ,  t h e  b o a r d s  s h a l l  j o i n t l y  c o n s i d e r  t h e  r e l a t i v e  
i m p o r t a n c e  o f  s u b s i s t e n c e  c o m p a r e d  t o  t h e  t o t a l i t y  o f  t h e  
f o l l o w i n g  s o c i o - e c o n o m i c  c h a r a c t e r i s t i c s  o f  t h e  a r e a :

(1 )  t h e  s o c i a l  a n d  e c o n o m i c  s t r u c t u r e ;
(2 )  t h e  s t a b i l i t y  o f  t h e  e c o n o m y ;
(3 )  t h e  e x t e n t  a n d  k i n d s  o f  e m p l o y m e n t  f o r  

w a g e s ,  i n c l u d i n g  f u l l - t i m e ,  p a r t - t i m e ,  t e m p o r a r y ,  a n d
s e a s o n a l  e m p l o y m e n t ;

(4 )  t h e  a m o u n t  a n d  d i s t r i b u t i o n  o f  c a s h  i n c o m e  
among t h o s e  d o m i c i l e d  i n  t h e  a r e a ;
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S u b s e c t i o n  (h )  e s t a b l i s h e s  a d m i n i s t r a t i v e  p r e s u m p t i o n s  
a b o u t  t h e  q u a l i f i c a t i o n s  o f  i n d i v i d u a l s  l i v i n g  i n  t h e  c o m m u n i t i e s  i n  
t h e  c a t e g o r i e s . 3 O n l y  t h o s e  who q u a l i f y  u n d e r  t h e  i n d i v i d u a l

( 3 )  t h e  e x t e n t  a n d  k i n d s  o f  e m p l o y m e n t  f o r  
w a g e s ,  i n c l u d i n g  f u l l - t i m e ,  p a r t - t i m e ,  t e m p o r a r y ,  a n d  
s e a s o n a l  e m p l o y m e n t ;

(4 )  t h e  a m o u n t  a n d  d i s t r i b u t i o n  o f  c a s h  i n c o m e  
am ong  t h o s e  d o m i c i l e d  i n  t h e  a r e a ;

(5 )  t h e  c o s t  a n d  a v a i l a b i l i t y  o f  g o o d s  a n d  
s e r v i c e s  t o  t h o s e  d o m i c i l e d  i n  t h e  a r e a ;

(6 )  t h e  v a r i e t y  o f  f i s h  a n d  w i l d l i f e  s p e c i e s
u s e d  b y  t h o s e  d o m i c i l e d  i n  t h e  a r e a ;

( 7 )  t h e  s e a s o n a l  c y c l e  o f  e c o n o m i c  a c t i v i t y ;
(8 )  t h e  p e r c e n t a g e  o f  t h o s e  d o m i c i l e d  i n  t h e  

a r e a  p a r t i c i p a t i n g  i n - h u n t i n g  a n d  f i s h i n g  a c t i v i t i e s  o r  
u s i n g  w i l d  f i s h  a n d  g a m e ;

(9 )  t h e  h a r v e s t  l e v e l s  o f  f i s h  a n d  gam e b y  t h o s e  
d o m i c i l e d  i n  t h e  a r e a ;

( 1 0 )  t h e  c u l t u r a l ,  s o c i a l ,  a n d  e c o n o m i c  v a l u e s  
a s s o c i a t e d  w i t h  t h e  t a k i n g  a n d  u s e  o f  f i s h  a n d  g a m e ;

(1 1 )  t h e  g e o g r a p h i c  l o c a t i o n s  w h e r e  t h o s e
d o m i c i l e d  i n  t h e  a r e a  h u n t  a n d  f i s h ;

( 1 2 )  t h e  e x t e n t  o f  s h a r i n g  a n d  e x c h a n g e  o f  f i s h  
a n d  game b y  t h o s e  d o m i c i l e d  i n  t h e  a r e a ;

(1 3 )  a d d i t i o n a l  s i m i l a r  f a c t o r s  t h e  b o a r d s
e s t a b l i s h  i n  r e g u l a t i o n  t o  b e  r e l e v a n t  t o  t h e i r
d e t e r m i n a t i o n s  u n d e r  t h i s  s u b s e c t i o n .

3 S u b s e c t i o n  (h) s t a t e s :

(h)  P a r t i c i p a t i o n  i n  a  s u b s i s t e n c e  h a r v e s t  i n  a  
s u b s i s t e n c e  u s e  a r e a  i s  l i m i t e d  t o  p e r s o n s  w h o s e  t a k i n g  
a n d  u s e  o f  f i s h  a n d  game i n  t h a t  s u b s i s t e n c e  u s e  a r e a  
m e e t s  t h e  r e q u i r e m e n t s  f o r  q u a l i f i c a t i o n  u n d e r  ( i )  o f  t h i s  
s e c t i o n ,  w i t h  t h e  f o l l o w i n g  p r e s u m p t i o n s  a n d  r e q u i r e m e n t s :

(1 )  a  p e r s o n  who i s  d o m i c i l e d  i n  t h e  s u b s i s t e n c e  
u s e  a r e a  i n  a n  a r e a  i d e n t i f i e d  u n d e r  ( f )  (1 )  o f  t h i s  
s e c t i o n ,  a n d  who i n t e n d s  t o  t a k e  f i s h  f o r  gam e  f o r  
s u b s i s t e n c e  p u r p o s e s  i s  p r e s u m e d  t o  m e e t  t h e  r e q u i r e m e n t s  
f o r  q u a l i f i c a t i o n  u n d e r  ( i )  o f  t h i s  s e c t i o n  f o r  t h a t  
s u b s i s t e n c e  u s e  a r e a ;  t h i s  p r e s u m p t i o n  may b e  r e b u t t e d  
o n l y  b e  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  a n d  t h e  b o a r d s  may 
n o t  r e q u i r e  a  p e r m i t  o r  f i l i n g  o f  a  s t a t e m e n t  a f f i r m i n g  
t h a t  t h e  p e r s o n  m e e t s  t h e  r e q u i r e m e n t s  f o r  q u a l i f i c a t i o n  
u n d e r  ( i )  o f  t h i s  s e c t i o n ;

(2 )  a  p e r s o n  who i s  d o m i c i l e d  i n  t h e  s u b s i s t e n c e
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r e q u i r e m e n t s  i r r  ( i )  a r e  a u t h o r i z e d  t o  s u b s i s t e n c e  h u n t  a n d  f i s h ,  b u t
( h )  e s t a b l i s h e s  p r e s u m p t i o n s  a b o u t  i n d i v i d u a l  u s e r s  b a s e d  o n  w h e r e  
t h e y  l i v e .  T h o s e  who l i v e  i n  c a t e g o r y  1 a r e a s  a r e  p r e s u m e d  t o  
i n d i v i d u a l l y  q u a l i f y  f o r  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  f o r  t h e  
s u b s i s t e n c e  u s e  a r e a  i n  w h i c h  t h e y  l i v e ,  b u t  n o t  f o r  a n y  o t h e r
s u b s i s t e n c e  u s e  a r e e u  T h e y  w i l l  n o t  b e  r e q u i r e d  t o  s u b m i t  a n y
a p p l i c a t i o n  o r  s i g n e d  s t a t e m e n t  b e f o r e  h u n t i n g  o r  f i s h i n g .  T h e
p r e s u m p t i o n  i s  n o t  c o n c l u s i v e  a n d  c a n  b e  c h a l l e n g e d  b y  t h e  s t a t e ,  b u t
t h e y  w i l l  b e  a l l o w e d  t o  s u b s i s t e n c e  h u n t  a n d  f i s h  i n  t h e  s u b s i s t e n c e  
a r e a  i n  w h i c h  t h e y  l i v e  u n l e s s  a n d  u n t i l  t h e  s t a t e  d e m o n s t r a t e s ,  b y  
c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  t h a t  t h e y  a r e  n o t  q u a l i f i e d .

T h o s e  p e r s o n s  l i v i n g  i n  c a t e g o r y  2 c o m m u n i t i e s  who c h o o s e  
t o  s u b s i s t e n c e  h u n t  a n d  f i s h  m u s t  f i r s t  s i g n  a  s t a t e m e n t  i n  a  f o r m  t o  
b e  s u p p l i e d  b y  t h e  d e p a r t m e n t  a v e r r i n g  t h a t  t h e y  m e e t  t h e  i n d i v i d u a l  
q u a l i f i c a t i o n s  s t a n d a r d s  o f  ( i )  . O n c e  t h e y  s i g n  s u c h  a  s t a t e m e n t  
t h e y  a r e  r e b u t t a b l y  p r e s u m e d  t o  q u a l i f y  t o  s u b s i s t e n c e  h u n t  a n d  f i s h  
i n  t h e  s u b s i s t e n c e  u s e  a r e a  i n  w h i c h  t h e y  l i v e ,  b u t  n o t  a n y  o t h e r  
s u b s i s t e n c e  u s e  a r e a .  S i g n i n g  a  f a l s e  s t a t e m e n t  s u b j e c t s  t h e  s i g n e r  
t o  p r o s e c u t i o n  f o r  u n s w o r n  f a l s i f i c a t i o n .  T h i s  p r e s u m p t i o n  c a n  b e  
r e b u t t e d  by  t h e  n o r m a l  c i v i l  e v i d e n t i a r y  s t a n d a r d :  p r o o f  b y  a
p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .

T h o s e  p e r s o n s  l i v i n g  i n  c a t e g o r y  3 c o m m u n i t i e s ,  w h i c h  w i l l  
b e  l a r g e r  c i t i e s  o r  u r b a n  a r e a s ,  s m a l l e r  c o m m u n i t i e s  t h a t  d o  n o t  h a v e  
a  d e m o n s t r a t e d  d e p e n d e n c e  on  s u b s i s t e n c e ,  o r  c o m m u n i t i e s  o u t s i d e  t h e  
s u b s i s t e n c e  u s e  a r e a ,  w i l l  q u a l i f y  t o  s u b s i s t e n c e  h u n t  a n d  f i s h  u n d e r  
a n  i n d i v i d u a l  a p p l i c a t i o n  p r o c e d u r e  o u t l i n e d  i n  s u b s e c t i o n  ( i )  . T h e y  
may n o t  s u b s i s t e n c e  h u n t  o r  f i s h  u n t i l  t h e i r  a p p l i c a t i o n  i s  a p p r o v e d  
b y  t h e  d e p a r t m e n t .

u s e  a r e a  i n  a n  a r e a  i d e n t i f i e d  u n d e r  ( f )  (2 )  o f  t h i s  
s e c t i o n ,  a n d  who i n t e n d s  t o  t a k e  f i s h  o r  game f o r  
s u b s i s t e n c e  p u r p o s e s  i s  r e b u t t a b l y  p r e s u m e d  t o  m e e t  t h e  
r e q u i r e m e n t s  f o r  q u a l i f i c a t i o n  u n d e r  ( i )  o f  t h i s  s e c t i o n  
f o r  t h a t  s u b s i s t e n c e  u s e  a r e a  u p o n  t h a t  p e r s o n ' s  s i g n i n g  
a  s t a t e m e n t  a f f i r m i n g  t h a t  t h e  p e r s o n  m e e t s  t h o s e  
r e q u i r e m e n t s ;  t h e  d e p a r t m e n t  may r e b u t  t h i s  p r e s u m p t i o n  b y  
a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  p e r s o n  d o e s  n o t  
m e e t  t h o s e  q u a l i f i c a t i o n  r e q u i r e m e n t s ;

( 3 )  a  p e r s o n  d o m i c i l e d  i n  a n  a r e a  i d e n t i f i e d  
u n d e r  ( f ) ( 3 )  o f  t h i s  s e c t i o n  o r  who i s  d o m i c i l e d  o u t s i d e  
o f  t h e  s u b s i s t e n c e  u s e  a r e a  i s  q u a l i f i e d  t o  p a r t i c i p a t e  i n  
a  s u b s i s t e n c e  f i s h e r y  o r  h u n t  i n  t h a t  s u b s i s t e n c e  u s e  a r e a  
o n l y  u p o n  c e r t i f i c a t i o n  b y  t h e  c o m m i s s i o n e r  t h a t  t h e  
p e r s o n  m e e t s  t h e  r e q u i r e m e n t s  f o r  q u a l i f i c a t i o n  u n d e r  ( i )  
o f  t h i s  s e c t i o n .
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T h i s  s y s t e m  o f  d i f f e r i n g  p r e s u m p t i o n s  a m o u n t s  t o  a n  
a d m i n i s t r a t i v e  s c h e m e  t o  f o c u s  t h e  s t a t e ' s  e f f o r t s  t o  w e e d  o u t  
u n q u a l i f i e d  u s e r s  o n t o  t h o s e  a r e a s  w h e r e  m o s t  o f  t h e  u n q u a l i f i e d  
r e s i d e .  B a s e d  o n  t h e  i n f o r m a t i o n  p r e s e n t e d  t o  t h e  l e g i s l a t u r e ,  u s e  
o f  t h e  t h r e e  s e t s  o f  s t a n d a r d s  w i l l  r e s u l t  i n  i d e n t i f y i n g ,  u n d e r  
( f ) ( 1 ) ,  c o m m u n i t i e s  o r  a r e a s  w i t h  a  l a r g e  m a j o r i t y  o f  r e s i d e n t s  t h a t  

w o u l d  i n d i v i d u a l l y  q u a l i f y  a s  s u b s i s t e n c e  u s e r s  i n  t h e  s u b s i s t e n c e  
u s e  a r e a  i n  w h i c h  t h e y  l i v e ;  u n d e r  ( f ) ( 2 ) ,  c o m m u n i t i e s  w i t h  a  
m a j o r i t y  o f  q u a l i f i e d  s u b s i s t e n c e  u s e r s ;  a n d  u n d e r  ( f ) ( 3 ) ,  
c o m m u n i t i e s  w i t h  a  v e r y  a  s m a l l  m i n o r i t y  o f  q u a l i f y i n g  i n d i v i d u a l s .  
C o m m u n i t i e s  o u t s i d e  t h e  s u b s i s t e n c e  u s e  a r e a  a r e  a l s o  e x p e c t e d  t o  
h a v e  v e r y  f e w  p e o p l e  who w o u l d  q u a l i f y .  I t  i s  e x p e c t e d  t h a t  t h e  
l e g i s l a t u r e  w i l l  m ake  s t a t u t o r y  f i n d i n g s  b a s e d  u p o n  t h i s  i n f o r m a t i o n .

T h e  p r e s u m p t i o n s  i n  t h i s  s t a t u t e  a r e  r e a s o n a b l e  a n d  h a v e  a  
s t r o n g  f a c t u a l  b a s i s .  T h e  p r e s u m p t i o n s  w i l l  n o t  e x c l u d e  a n y  
q u a l i f i e d  s u b s i s t e n c e  u s e r  f r o m  a c c e s s  t o  f i s h  a n d  g a m e .  R e s i d e n c e  
i n  a  p a r t i c u l a r  c o m m u n i t y  o r  s t a t e  d o e s  n o t  d e t e r m i n e  a  p e r s o n ' s  
q u a l i f i c a t i o n  t o  s u b s i s t e n c e  h u n t  a n d  f i s h ;  i t  d o e s ,  h o w e v e r ,  
d e t e r m i n e  t h e  a m o u n t  o f  a d m i n i s t r a t i v e  p a p e r w o r k  t h e  p e r s o n  w i l l  b e  
r e q u i r e d  t o  s u b m i t .  I t  w i l l  i m p o s e  a  h i g h e r  a d m i n i s t r a t i v e  b u r d e n  on  
t h o s e  u s e r s  who a r e  d o m i c i l e d  i n  a r e a s  t h a t  h a v e  b e e n  d e t e r m i n e d  t o  
h a v e  n o  s i g n i f i c a n t  d e p e n d e n c e  on  s u b s i s t e n c e ;  b u t  t h e  s t a t u s  o f  t h e  
c o m m u n i t y  w i l l  n o t  b e  d e t e r m i n a t i v e  o f  w h e t h e r  ail i n d i v i d u a l  f i n a l l y  
q u a l i f i e s  a s  a  s u b s i s t e n c e  u s e r .

W h i l e  t h e r e  i s  some d i f f e r e n c e  i n  t r e a t m e n t  o f  t h e  
i n d i v i d u a l  b a s e d  o n  c o m m u n i t y  s t a n d a r d s ,  t h e  a c t u a l  a c c e s s  t o  f i s h  
a n d  g am e  f o r  s u b s i s t e n c e  i s  e q u a l .  No q u a l i f i e d  u s e r  w i l l  b e  
e x c l u d e d .  A l l  t h o s e  who a c t u a l l y  a n d  s u b s t a n t i a l l y  r e l y  on  
s u b s i s t e n c e  u s e s  o f  f i s h  a n d  game i n  a  p a r t i c u l a r  a r e a  w i l l  r e c e i v e  
t h e  s u b s i s t e n c e  p r e f e r e n c e .  A l l  t h o s e  who a r e  s i m i l a r l y  s i t u a t e d  
w i t h  r e s p e c t  t o  t h e  f i s h  a n d  game r e s o u r c e s  i n  a n  a r e a  a r e  g i v e n  
e q u a l  o p p o r t u n i t y  t o  t a k e  t h a t  f i s h  a n d  g a m e .

T h e  l e g i s l a t i o n  g e n e r a l l y  r e q u i r e s  t h a t  q u a l i f y i n g  
d e p e n d e n c e  b e  c u r r e n t .  T h i s  w i l l  mean t h a t  some p e o p l e  t h a t  h a v e  h a d  
r e l i a n c e  i n  t h e  p a s t ,  b u t  h a v e  n o t  r e c e n t l y  r e l i e d  o n  f i s h  a n d  game 
i n  a  s u b s i s t e n c e  u s e  a r e a ,  w i l l  n o t  q u a l i f y  f o r  t h e  p r e f e r e n c e .  T h i s  
d o e s  n o t  p r e s e n t  a  c o n s t i t u t i o n a l  p r o b l e m .  T h e  s i t u a t i o n s  o f  t h e s e  
p e o p l e  w i t h  r e s p e c t  t o  t h e  f i s h  a n d  g a m e  a r e  n o t  s i m i l a r  t o  t h e  
s i t u a t i o n  o f  t h o s e  who h a v e  a  c u r r e n t  r e l i a n c e .  S e e  A r t i c l e  V I I I ,  
s e c t i o n  17 o f  t h e  A l a s k a  C o n s t i t u t i o n .  Of  c o u r s e ,  o n c e  t h e  p a s t  u s e r  
d e m o n s t r a t e s  a  c u r r e n t  r e l i a n c e ,  h e  q u a l i f i e s  f o r  t h e  p r e f e r e n c e .

We b e l i e v e  t h a t  t h i s  s t a t u t o r y  s c h e m e  s a t i s f i e s  t h e  
c o n c e r n s  e x p r e s s e d  i n  M cD ow el l  v .  s t a t e . 78 5  P . 2 d  l  ( A l a s k a  1 9 8 9 ) .  
I n  t h a t  c a s e ,  t h e  s u p r e m e  c o u r t  o f  A l a s k a  h e l d  t h a t  q u a l i f i c a t i o n  f o r  
a  s u b s i s t e n c e  p r e f e r e n c e  b a s e d  c o n c l u s i v e l y  a n d  s o l e l y  o n  a n  
i n d i v i d u a l ' s  r e s i d e n c e  i n  a  r u r a l  a r e a  v i o l a t e d  t h e  p r o v i s i o n s  o f  t h e
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A l a s k a  C o n s t i t u t i o n  r e q u i r i n g  e q u a l  a c c e s s  t o  n a t u r a l  r e s o u r c e s ,  i n  
P a r t  A o f  t h e  d e c i s i o n ,  t h r e e  j u s t i c e s  o f  t h e  A l a s k a  S u p r e m e  C o u r t  
r u l e d  t h a t  s e c t i o n s  3 ,  1 5 ,  a n d  17  o f  a r t i c l e  V I I I  o f  t h e  A l a s k a  
C o n s t i t u t i o n 4 p r o h i b i t e d  t h e  g r a n t  o f  e x c l u s i v e  o r  s p e c i a l  
p r i v i l e g e s  b a s e d  o n  t h e  c h a r a c t e r i s t i c s  o f  t h e  c o m m u n i t y  i n  w h i c h  a  
u s e r  r e s i d e s .  I d .  a t  9 .

We t h i n k  t h a t  t h e  new s u b s i s t e n c e  l e g i s l a t i o n  i s  c o n s i s t e n t  
w i t h  t h e  p r i n c i p l e s  l a i d  o u t  i n  t h e  M cD o w e l l  d e c i s i o n .  T h e  c r i t i c a l  
r i g h t  i n  M cD o w e l l  w a s  t h e  " e q u a l  r i g h t  t o  p a r t i c i p a t e  i n  [ h u n t s  a n d ]  
f i s h e r i e s ,  r e g a r d l e s s  o f  w h e r e  o n e  r e s i d e s . "  I £ .  U n d e r  t h e  new  
s u b s i s t e n c e  l e g i s l a t i o n ,  t h e  r i g h t  t o  p a r t i c i p a t e  i n  s u b s i s t e n c e  
h u n t s  a n d  f i s h e r i e s  i s  t h e  s am e  f o r  a l l  p e o p l e  who a c t u a l l y  a n d  
s u b s t a n t i a l l y  r e l y  on  f i s h  a n d  gam e  f o r  s u b s i s t e n c e  p u r p o s e s .  T h e  
d i f f e r e n t i a t i o n  i n  t r e a t m e n t  b a s e d  o n  r e s i d e n c e  d o e s  n o t  i n v o l v e  t h e  
r i g h t  t o  h u n t  o r  f i s h ;  no  q u a l i f i e d  p e r s o n  w i l l  b e  e x c l u d e d .  T h e  
o n l y  d i f f e r e n c e  i n  t r e a t m e n t  c o m e s  i n  t h e  e x t e n t  o f  p a p e r w o r k  
r e q u i r e d  o f  r e s i d e n t s  i n  d i f f e r e n t  k i n d s  o f  c o m m u n i t i e s .

T h e  M cD o w e l l  d e c i s i o n  a l s o  f o u n d  f a u l t  i n  t h e  o l d  l a w  
b e c a u s e  i t  l i m i t e d  a d m i s s i o n  t o  a  u s e r  g r o u p  b a s e d  o n  r e s i d e n c e .  7 8 5

4 S e c t i o n  3 o f  a r t i c l e  V I I I  o f  t h e  A l a s k a  C o n s t i t u t i o n  
p r o v i d e s :

W h e r e v e r  o c c u r r i n g  i n  t h e i r  n a t u r a l  s t a t e ,  f i s h ,  w i l d l i f e ,  
a n d  w a t e r s  a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  common u s e .

S e c t i o n  15 o f  a r t i c l e  V I I I  p r o v i d e s :

No e x c l u s i v e  r i g h t  o r  s p e c i a l  p r i v i l e g e  o f  f i s h e r y  s h a l l  
b e  c r e a t e d  o r  a u t h o r i z e d  i n  t h e  n a t u r a l  w a t e r s  o f  t h e  
S t a t e .  T h i s  s e c t i o n  d o e s  n o t  r e s t r i c t  t h e  p o w e r  o f  t h e  
S t a t e  t o  l i m i t  e n t r y  i n t o  a n y  f i s h e r y  f o r  t h e  p u r p o s e s  o f  
r e s o u r c e  c o n s e r v a t i o n ,  t o  p r e v e n t  e c o n o m i c  d i s t r e s s  among 
f i s h e r m e n  a n d  t h o s e  d e p e n d e n t  u p o n  t h e m  f o r  a  l i v e l i h o o d  
a n d  t o  p r o m o t e  t h e  e f f i c i e n t  d e v e l o p m e n t  o f  a q u a c u l t u r e  i n  
t h e  S t a t e .

S e c t i o n  17 o f  a r t i c l e  V I I I  p r o v i d e s :

L aw s  a n d  r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o r  d i s p o s a l  o f  
n a t u r a l  r e s o u r c e s  s h a l l  a p p l y  e q u a l l y  t o  a l l  p e r s o n s  
s i m i l a r l y  s i t u a t e d  w i t h  r e f e r e n c e  t o  t h e  s u b j e c t  m a t t e r  
a n d  p u r p o s e  t o  b e  s e r v e d  b y  t h e  l a w  o r  r e g u l a t i o n .
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P . 2 d  a t  8 .  W i t h  t h e  new l e g i s l a t i o n ,  a d m i s s i o n  t o  t h e  s u b s i s t e n c e  
u s e r  g r o u p  i s  n o t  l i m i t e d  b y  r e s i d e n c e .

S e c t i o n  17 o f  a r t i c l e  V I I I  o f  t h e  A l a s k a  c o n s t i t u t i o n  
r e q u i r e s  e q u a l  t r e a t m e n t  o f  " a l l  p e r s o n s  s i m i l a r l y  s i t u a t e d  w i t h  
r e f e r e n c e  t o  t h e  s u b j e c t  m a t t e r  a n d  p u r p o s e  t o  b e  s e r v e d  b y  t h e  l a w  
o r  r e g u l a t i o n . "  U n d e r  t h e  new l e g i s l a t i o n ,  a l l  t h o s e  who a c t u a l l y  
a n d  s u b s t a n t i a l l y  r e l y  on  t h e  f i s h  a n d  g am e  i n  a n  a r e a  w i l l  q u a l i f y  
f o r  t h e  s u b s i s t e n c e  p r e f e r e n c e .  I n  M c D o w e l l , t h a t  w a s  n o t  t h e  c a s e .  
U r b a n  u s e r s  w e r e  e x c l u d e d  e v e n  t h o u g h  t h e i r  r e l i a n c e  o n  f i s h  a n d  gam e 
may h a v e  b e e n  a s  s u b s t a n t i a l  a s  t h a t  o f  r u r a l  u s e r s .

T h e  d i f f e r e n c e  i n  p a p e r w o r k  r e q u i r e m e n t s  f o r  r e s i d e n t s  o f  
d i f f e r e n t  k i n d s  o f  c o m m u n i t i e s  d o e s  n o t  v i o l a t e  t h e  e q u a l  a c c e s s  
p r o v i s i o n s .  F i r s t  o f  a l l ,  t h e  p a p e r w o r k  r e q u i r e m e n t s  a r e  n o t  
d e t e r m i n a t i v e  o f  a c c e s s  t o  f i s h  a n d  g a m e .  N o r  a r e  a n y  o f  t h e  
r e q u i r e m e n t s  s o  b u r d e n s o m e  a s  t o  b e  a n  e f f e c t i v e  o b s t a c l e  t o  a c c e s s .  
T h e  r i g h t  a f f e c t e d  b y  t h e  d i s c r i m i n a t i o n  u n d e r  t h e  new  l a w  i s  n o t  t h e  
r i g h t  o f  a c c e s s  t o  f i s h  a n d  game a s  w a s  t h e  c a s e  i n  M cD o w e l l  a n d  
Q w s i c h e k  v .  s t a t e . 76 3  P . 2d 488 ( A l a s k a  1 9 8 8 ) ,  b u t  o n l y  t h e  r i g h t  t o  
e q u a l  t r e a t m e n t  u n d e r  t h e  l a w  common t o  a l l  e q u a l  p r o t e c t i o n  i s s u e s .  
An i n d i v i d u a l ' s  r i g h t  t o  e q u a l  p a p e r w o r k  r e q u i r e m e n t s  i s  c e r t a i n l y  
n o t  a s  i m p o r t a n t  a s  t h e  e q u a l  r i g h t  t o  t a k e  f i s h  n n d  g a m e ,  a n d  i s  
p r o b a b l y  n o t  a n  " i m p o r t a n t "  i n t e r e s t  i n  t h e  c o n t e x t  o f  e q u a l  
p r o t e c t i o n  a n a l y s i s .

T h e  A l a s k a  c o u r t s  u s e  a  " u n i f o r m - b a l a n c i n g "  t e s t  f o r  
r e v i e w i n g  e q u a l  p r o t e c t i o n  c h a l l e n g e s  u n d e r  t h e  s t a t e  c o n s t i t u t i o n .  
T h e  " u n i f o r m  b a l a n c i n g "  t e s t  p l a c e s  a  g r e a t e r  o r  l e s s e r  b u r d e n  o n  t h e  
s t a t e  t o  j u s t i f y  a  c l a s s i f i c a t i o n  d e p e n d i n g  on  t h e  i m p o r t a n c e  o f  t h e  
i n d i v i d u a l  r i g h t  i n v o l v e d .  A l a s k a  P a c i f i c  A s s u r a n c e  Co.  v .  B r o w n . 
687 P . 2 d  2 6 4 ,  269 ( A l a s k a  1 9 8 4 ) .  T h e  m in im um  b u r d e n  t h a t  t h e  s t a t e  
m u s t  m e e t  i s  t h e  s u b s t a n t i a l  r e l a t i o n s h i p  t e s t :  t h e  s t a t e  m u s t  sh o w
t h a t  t h e  c l a s s i f i c a t i o n  i s  r e a s o n a b l e  a n d  n o t  a r b i t r a r y  a n d  i s  b a s e d  
o n  s o m e  g r o u n d  o f  d i f f e r e n c e  h a v i n g  a  f a i r  a n d  s u b s t a n t i a l  r e l a t i o n  
t o  t h e  o b j e c t  o f  t h e  l e g i s l a t i o n .  S t a t e  v .  E n s e a r c h  A l a s k a  
C o n s t r u c t i o n ,  I n c . , 787  P . 2d  6 2 4 ,  632  n . 1 2  ( A l a s k a  1 9 9 0 ) .  I n  t h i s  
c a s e  t h e  r i g h t  t o  e q u a l  p a p e r w o r k ,  u n l i k e  t h e  r i g h t  t o  a c c e s s  t o  f i s h  
a n d  g a m e ,  i s  p r o b a b l y  n o t  a n  i m p o r t a n t  i n d i v i d u a l  r i g h t .  T h e  
c l a s s i f i c a t i o n  w o u l d ,  t h e r e f o r e ,  o n l y  h a v e  t o  m e e t  t h e  s u b s t a n t i a l  
r e l a t i o n s h i p  t e s t .

T h e  c l a s s i f i c a t i o n  f o r  p u r p o s e s  o f  p a p e r w o r k  r e q u i r e m e n t s  
b a s e d  o n  r e s i d e n c e  m e e t s  t h e  s u b s t a n t i a l  r e l a t i o n s h i p  t e s t .  T h e  
r e q u i r e m e n t s  a r e  m o r e  b u r d e n s o m e  f o r  c a t e g o r y  2 r e s i d e n t s  t h a n  
c a t e g o r y  l  r e s i d e n t s  a n d  m o r e  b u r d e n s o m e  f o r  c a t e g o r y  3 r e s i d e n t s  
t h a n  t h e  o t h e r  tw o  c a t e g o r i e s .  B u t  t h i s  g r a d u a t e d  b u r d e n  i s  f a i r l y  
a n d  s u b s t a n t i a l l y  r e l a t e d  t o  t h e  p u r p o s e  o f  t h e  r e q u i r e m e n t s :  t o
d i r e c t  t h e  s t a t e ' s  e n f o r c e m e n t  r e s o u r c e s  t o  t h o s e  a r e a s  r e p r e s e n t i n g  
t h e  b i g g e s t  t h r e a t  t o  t h e  g o a l  o f  p r e f e r r i n g  o n l y  a c t u a l  a n d
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s u b s t a n t i a l  r e l i a n c e .  The  l i g h t e r  b u r d e n  o n  c a t e g o r y  1 r e s i d e n t s  i s  
b a s e d  o n  t h e  f a c t  t h a t  a  l a r g e  m a j o r i t y  w i l l  q u a l i f y .  T h e  h e a v i e r  
b u r d e n  o n  c a t e g o r y  2 r e s i d e n t s  i s  b a s e d  o n  t h e  f a c t  t h a t  a  h i g h  
p e r c e n t a g e  o f  c a t e g o r y  2 r e s i d e n t s  a r e  n o t  q u a l i f i e d .  T h e  e v e n  
h e a v i e r  b u r d e n  o n  c a t e g o r y  3 r e s i d e n t s  a n d  r e s i d e n t s  o f  c o m m u n i t i e s  
o u t s i d e  t h e  s u b s i s t e n c e  u s e  a r e a  i s  d i r e c t l y  r e l a t e d  t o  t h e  f a c t  t h a t  
a n  e x t r e m e l y  h i g h  p e r c e n t a g e  o f  c a t e g o r y  3 r e s i d e n t s  a r e  c e r t a i n l y  
n o t  q u a l i f i e d .  A t o u g h e r  s t a n d a r d  f o r  c a t e g o r y  2 a n d  3 r e s i d e n t s  
w i l l  r e s u l t  i n  p r e v e n t i n g  t h e  h i g h e s t  n u m b e r  o f  u n q u a l i f i e d  p e r s o n s  
f r o m  s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g .  T h e  d i s c r i m i n a t i o n  i n  t h e  
p a p e r w o r k  r e q u i r e m e n t s  b e a r s  a  f a i r  a n d  s u b s t a n t i a l  r e l a t i o n s h i p  t o  
t h e  o b j e c t  o f  t h e  r e q u i r e m e n t s :  p r e v e n t i n g  s u b s i s t e n c e  h u n t i n g  a n d
f i s h i n g  b y  t h e  m o s t  c l e a r l y  u n q u a l i f i e d  u s e r s .  We, t h e r e f o r e ,  
b e l i e v e  t h a t  t h e s e  p r o v i s i o n s  w o u l d  p a s s  c o n s t i t u t i o n a l  m u s t e r  
s h o u l d  t h e  b i l l  b e c o m e  l a w .

L i m i t a t i o n s  t o  S u b s i s t e n c e  U se  A r e a s

U n d e r  t h e  p r o v i s i o n s  o f  t h e  b i l l ,  t h e  e n t i r e  s t a t e  w o u l d  b e  
d i v i d e d  u p  i n t o  s u b s i s t e n c e  u s e  a r e a s .  E v e r y  f i s h  s t o c k  a n d  gam e 
p o p u l a t i o n  w o u l d  b e  w i t h i n  a  s u b s i s t e n c e  u s e  a r e a .  T h e r e  i s  no  
d a n g e r  t h a t  s o m e o n e  w o u ld  b e  p r e c l u d e d  f r o m  s u b s i s t e n c e  u s e  o f  f i s h  
o r  g a m e  b e c a u s e  i t  w as  n o t  w i t h i n  a  s u b s i s t e n c e  u s e  a r e a .  I t  i s  t r u e  
t h a t  f i s h  a n d  game w i t h i n  a  c a t e g o r y  3 c o m m u n i t y  l o c a t e d  i n  a  
p a r t i c u l a r  s u b s i s t e n c e  u s e  a r e a  w o u l d  n o t  b e  s u b j e c t  t o  t h e  
s u b s i s t e n c e  p r e f e r e n c e .  S e c t i o n  2 ,  L i n e  1 1 ,  SB 4 4 3 .  T h a t  w as  a l s o  
t h e  c a s e  w i t h  t h e  1986  s u b s i s t e n c e  l a w .  AS 1 6 . 0 5 . 2 5 8 ( a )  s t a t e s :

T h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  Game s h a l l  
i d e n t i f y  t h e  f i s h  s t o c k s  a n d  game p o p u l a t i o n s ,  o r  p o r t i o n s  
o f  s t o c k s  a n d  p o p u l a t i o n s ,  t h a t  a r e  c u s t o m a r i l y  a n d  
t r a d i t i o n a l l y  u s e d  f o r  s u b s i s t e n c e  i n  e a c h  r u r a l  a r e a  
i d e n t i f i e d  b v  t h e  b o a r d s .

( E m p h a s i s  a d d e d ) . The  M cD ow e l l  c o u r t  d i d  n o t  s t r i k e  down t h i s  
p r o v i s i o n ;  i t  s t r u c k  d o ^ n  t h e  p r i o r i t y  t o  r u r a l  u s e r s ,  n o t  t h e  
l i m i t a t i o n  o f  t h e  s u b s i *  e n c e  p r e f e r e n c e  t o  r u r a l  a n i m a l s .  T h e

5 Upon r e m a n d  o f  t h e  M cDowel l  c a s e ,  s u p e r i o r  c o u r t  j u d g e  
B e v e r l y  c u t l e r ,  i n  r u l i n g  o n  t h e  q u e s t i o n  o f  s e v e r a b i l i t y ,  d i d  s t a t e ,  
i n  a n  u n f o r t u n a t e  d i v e r s i o n  f r o m  t h e  i s s u e s :

T h e  p a r t i e s  d o  n o t  a d d r e s s  w h e t h e r  t h e  b o a r d s  now 
s h o u l d  i d e n t i f y  a n y  s u c h  s t o c k s  o r  p o p u l a t i o n s  a n y w h e r e  i n  
t h e  s t a t e ,  n o t  m e r e l y  i n  r u r a l  a r e a s .  T h a t  t h e  b o a r d s  
s h o u l d  m ak e  t h e s e  d e t e r m i n a t i o n s  a n y w h e r e  i n  t h e  s t a t e  
a p p e a r s  t o  b e  a  l o g i c a l  r e s u l t  o f  t h e  s u p r e m e  c o u r t ' s  
h o l d i n g  i n  M cD ow el l  . . . .
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A l a s k a  S u p r e m e  C o u r t  h a s  n e v e r  r e q u i r e d  t h a t  r e g u l a t i o n  o f  s e a s o n s ,  
b a g  l i m i t s ,  m e t h o d s  a n d  m e a n s ,  e t c . ,  b e  u n i f o r m  f o r  e v e r y  s p e c i e s  
t h r o u g h o u t  t h e  s t a t e .  T h e r e  i s  n o  c o n s t i t u t i o n a l  r e q u i r e m e n t  t h a t  
i f  a  p a r t i c u l a r  k i n d  o f  u s e  i s  a l l o w e d  i n  o n e  a r e a  o f  t h e  s t a t e ,  t h e  
s a m e  k i n d  o f  u s e  m u s t  b e  a l l o w e d  i n  a l l  o t h e r  a r e a s .  T h i s  p o i n t  w a s  
l a t e r  c l a r i f i e d  b y  t h e  c o u r t  i n  G i l b e r t  v .  S t a t e .  D e p ' t  o f  F i s h  a n d  
G a m e , 80 3  P . 2 d  3 9 1 ,  3 9 8 - 9 9  ( A l a s k a  1 9 9 0 ) .

W h a t  t h e  c o n s t i t u t i o n  d o e s  r e q u i r e  i s  t h a t  i f  a  u s e  i s  
a l l o w e d ,  a l l  p e r s o n s  t h a t  a r e  s i m i l a r l y  . s i t u a t e d  w i t h  r e s p e c t  t o  t h e  
r e s o u r c e  a n d  t h e  p u r p o s e  o f  t h e  l a w  b e  t r e a t e d  e q u a l l y .  A r t i c l e  
V I I I ,  s e c t i o n  17  o f  t h e  A l a s k a  C o n s t i t u t i o n .  G i l b e r t . 803  P . 2 d  a t  
3 9 9 .  T h e r e  i s  n o  r e q u i r e m e n t  o f  e q u a l  t r e a t m e n t  o f  r e s o u r c e s ,  
r a t h e r  t h a n  u s e r s  o f  t h o s e  r e s o u r c e s .

T h e r e  i s  a l s o  n o  c o n s t i t u t i o n a l  r e q u i r e m e n t  t h a t  o n c e  a  
p e r s o n  q u a l i f i e s  f o r  a  s u b s i s t e n c e  u s e  i n  o n e  a r e a ,  s h e  b e  e n t i t l e d  
t o  a  s u b s i s t e n c e  p r e f e r e n c e  i n  a n o t h e r  a r e a .  A p e r s o n  r e l i a n t  o n  
f i s h  a n d  g am e  i n  A r e a  A m u s t  b e  t r e a t e d  t h e  s a m e  a s  a l l  o t h e r s  
s i m i l a r l y  r e l i a n t  o n  A r e a  A f i s h  a n d  g a m e ;  b u t  t h a t  p e r s o n  n e e d  n o t  
b e  t r e a t e d  t h e  s a m e  w i t h  r e s p e c t  t o  f i s h  a n d  gam e  i n  A r e a  B. O n l y  
t h o s e  who h a v e  s i m i l a r  r e l i a n c e  o n  A r e a  B f i s h  a n d  gam e m u s t  r e c e i v e  
e q u a l  t r e a t m e n t .  T h e  new b i l l  i s  n o t  s i g n i f i c a n t l y  d i f f e r e n t  f r o m  
t h e  1 9 3 6  s u b s i s t e n c e  b i l l  i n  t h i s  r e s p e c t .  U n d e r  t h a t  l a w ,  o n l y  
r e s i d e n t s  o f  c o m m u n i t i e s  t h a t  h a d  d e m o n s t r a t e d  c u s t o m a r y  a n d  
t r a d i t i o n a l  u s e s  o f  a  p a r t i c u l a r  f i s h  s t o c k  o r  gam e p o p u l a t i o n  w e r e  
g r a n t e d  a  s u b s i s t e n c e  p r e f e r e n c e .  S e e  f o r m e r  5 AAC 9 9 . 0 1 0  a n d  5 AAC 
9 9 . 0 2 5 .  T h e r e  w a s  no  s t a t e w i d e  s u b s i s t e n c e  p r e f e r e n c e .  N o r  i s  
t h e r e  a  s t a t e w i d e  p r e f e r e n c e  u n d e r  t h e  f e d e r a l  ANILCA r e g u l a t i o n s .  
T e m p o r a r y  S u b s i s t e n c e  M a n a g e m e n t  R e g u l a t i o n s  F o r  F e d e r a l  P u b l i c  
L a n d s  I n  A l a s k a  ( 1 9 9 1 - 9 2 ) .  A s t a t e w i d e  s u b s i s t e n c e  p r e f e r e n c e  i n  
s t a t e  l a w  w o u l d ,  i t s e l f ,  c r e a t e  a  c o n f l i c t  b e t w e e n  s t a t e  l a w  a n d  
ANILCA.

T h e  G o v e r n o r ' s  S u b s i s t e n c e  A d v i s o r y  C o u n c i l  d i d  n o t  i n t e n d  
t o  p r e f e r  t h e  r e l i a n c e  o f  a  u s e r  who,  f o r  e x a m p l e ,  m i g h t  t a k e  r e d  
s a l m o n  o n  t h e  C o p p e r  R i v e r ,  k i n g  s a l m o n  o n  t h e  K e n a i  R i v e r ,  chum  
s a l m o n  o n  t h e  T a n a n a  R i v e r ,  m o o s e  i n  t h e  I n n o k o  R i v e r  a r e a ,  d e e r  on  
K o d i a k  I s l a n d ,  a n d  c a r i b o u  o n  t h e  N o r t h  S l o p e .  I n  t h e  a d v i s o r y

M c D o w e l l  v .  S t a t e . Memorandum o f  D e c i s i o n  S e v e r i n g  U n c o n s t i t u t i o n a l  
P o r t i o n s  o f  S t a t u t e  f r o m  R e m a i n d e r  o f  S t a t u t e  a t  8 ( A l a s k a  S u p e r .  C t .  
J u n e  2 0 ,  1 9 9 0 )  . T h e  o b v i o u s  r e a s o n  t h a t  t h e  p a r t i e s  d i d  n o t  a d d r e s s  
t h e  i s s u e  o n  r e m a n d  i s  b e c a u s e  i t  w as  n o t  a n  i s s u e  o n  a p p e a l .  We d o  
n o t  b e l i e v e  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  a g r e e  w i t h  J u d g e  
C u t l e r ' s  r u l i n g  o n  t h i s  i s s u e .  S e e  G i l b e r t  v .  S t a t e  D e p ' t  o f  F i s h 
a n d  G a m e . 803 P . 2 d  3 9 1 ,  3 9 8 - 9 9  (A.1 a s k a  1 9 9 0 ) .
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c o u n c i l ' s  ey es - ,  t h a t  k i n d  o f  r e l i a n c e  w as  n o t  a s  d e s e r v i n g  o f  a  
p r e f e r e n c e  t o  f i s h  a n d  gam e  i n  o n e  o f  t h o s e  a r e a s  a s  h u n t i n g  a n d  
f i s h i n g  t h a t  i s  c o n c e n t r a t e d  i n  t h a t  a r e a .  I t  s e e m s  o b v i o u s  t h a t  i n  
d e c i d i n g  who s h o u l d  h a v e  a  p r e f e r e n c e  i n  a  p a r t i c u l a r  a r e a ,  t h e  u s e r  
t h a t  g e t s  a l l  o r  m o s t  o f  h i s  f i s h  a n d  game f r o m  t h e  a r e a  s h o u l d  r a n k  
h i g h e r  t h a n  o n e  who g e t s  o n l y  a  s m a l l e r  p o r t i o n  f r o m  t h a t  p a r t i c u l a r  
a r e a .  We b e l i e v e  t h e  c o u r t s  w o u l d  d e c i d e  t h a t  t h e s e  tw o  u s e r s  a r e  
n o t  s i m i l a r l y  s i t u a t e d  w i t h  r e s p e c t  t o  t h e  r e s o u r c e  a n d  t h e  p u r p o s e  
o f  t h e  l a w .  S e e  a r t i c l e  V I I I ,  s e c t i o n  17 o f  t h e  A l a s k a  
C o n s t i t u t i o n .  We a l s o  b e l i e v e  t h a t ,  a s  b e t w e e n  a  p e r s o n  who h a s  
d e m o n s t r a t e d  r e l i a n c e  o n  f i s h  a n d  gam e i n  A r e a  A a n d  o n e  who h a s  
s u c h  r e l i a n c e  i n  a n o t h e r  a r e a  t h a t  i s  s u f f e r i n g  f r o m  s h o r t a g e s  o f  
f i s h  a n d  g a m e ,  t h e  p e r s o n  w i t h  d e m o n s t r a t e d  r e l i a n c e  i n  A r e a  A may 
b e  p r o p e r l y  p r e f e r r e d  o v e r  t h e  o t h e r  u s e r  b e c a u s e  t h e y  a r e  n o t  
s i m i l a r l y  s i t u a t e d  w i t h  r e s p e c t  t o  t h e  r e s o u r c e  i n  A r e a  A a n d  t h e  
p u r p o s e  o f  t h e  b i l l . 6

T h e  T w e l v e  M o n th  Q u a l i f i c a t i o n  P e r i o d

U n d e r  t h e  p r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( i )  a n d  (o) , q u a l i f y i n g  
a c t i v i t y  m u s t  o c c u r  w i t h i n  t h e  p r e c e d i n g  t w e l v e  m o n t h s .  W h i l e  i t  
may b e  t e c h n i c a l l y  p o s s i b l e  t o  q u a l i f y  i n  a s  l i t t l e  a s  f o u r  m o n t h s  
( t a k i n g  f i s h  o r  gam e i n  f o u r  d i f f e r e n t  m o n t h s  i s  t h e  l o n g e s t  
d e t e r m i n a t i v e  d u r a t i o n a l  min imum r e q u i r e m e n t ,  p r o p o s e d  AS
1 6 .  0 4 . 2 6 8 ( i ) ( 4 ; ) ,  i t  i s  g e n e r a l l y  a n t i c i p a t e d  t h a t  many u s e r s  w i l l  
r e q u i r e  c l o s e r  t o  t h e  f u l l  t w e l v e - m o n t h  p e r i o d  t o  q u a l i f y .  T h i s  
p r o v i s i o n  d o e s  n o t  c r e a t e  c o n s t i t u t i o n a l  p r o b l e m s .

A t  f i r s t  b l u s h ,  t h e  t w e l v e - m o n t h  p r o v i s i o n  m i g h t  s e e m  t o  
c r e a t e  a  d u r a t i o n a l  r e s i d e n c y  p r o b l e m .  I t  d o e s  n o t .  S e v e r a l  p o i n t s  
m u s t  b e  k e p t  v e r y  c l e a r .  U n d e r  t h i s  b i l l ,  r e s i d e n c e  i n  a  
p a r t i c u l a r  a r e a  i s  n e v e r  r e q u i r e d  f o r  q u a l i f i c a t i o n .  R e s i d e n c e  i n  
t h e  s u b s i s t e n c e  u s e  a r e a  i s  n o t  r e q u i r e d .  To t h e  e x t e n t  t h a t  t h e  
u s e r ' s  p r e s e n c e ,  a s  o p p o s e d  t o  r e s i d e n c e ,  i n  t h e  a r e a  i s  r e q u i r e d ,  
t h o s e  r e q u i r e m e n t s  m e e t  " d u r a t i o n a l  r e s i d e n c y "  s t a n d a r d s .  H i c k  1 i n  
v .  O r  b e c k . 5 65  P . 2 d  1 5 9 ,  1 6 2 - 6 5  ( A l a s k a  1 9 7 7 )  r e v ' d .  o n  o t h e r
g r o u n d s . 437 U . S .  518  ( 1 9 7 8 ) .

T h e  t w e l v e - m o n t h  p e r i o d  i s  c l o s e l y  r e l a t e d  t o  t h e  p a t t e r n s  
o f  u s e  a n d  f i s h  a n d  gam e i n  A l a s k a  a n d  i s  t h e  o n l y  r e a s o n a b l e  p e r i o d  
f o r  t h e  d e m o n s t r a t i o n s  o f  a c t u a l  a n d  s u b s t a n t i a l  r e l i a n c e  o n  f i s h  
a n d  g a m e .  T h e  g o a l  o f  t h e  l e g i s l a t i o n  i s  t o  g i v e  a  p r e f e r e n c e  t o  
t h o s e  who c u r r e n t l y ,  a c t u a l l y ,  a n d  s u b s t a n t i a l l y  r e l y  on  f i s h  a n d  
g a m e  i n  p a r t i c u l a r  a r e a s  o f  t h e  s t a t e .  I t  i s  n o t  t h e  g o a l  t o  g i v e

6 T h i s  i s  t h e  s i t u a t i o n  p o s e d  b y  G e o r g e  U t e r m o h l e  o f  t h e  
L e g i s l a t i v e  L e g a l  A f f a i r s  A g e n c y  i n  h i s  M a r c h  1 6 ,  1992  l e t t e r  t o
S e n a t o r  Lyman H o f f m a n  a t  p a g e  5 ,  n o t e  7 .
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T h e r e  m u s t  n e c e s s a r i l y  b e  som e  k i n d  o f  t e s t  t o  i d e n t i f y  
a c t u a l  a n d  s u b s t a n t i a l  r e l i a n c e  o n  t h a t  f i s h  a n d  g a m e .  To a v o i d  
s p u r i o u s  c l a i m s  o f  r e l i a n c e  b a s e d  o n  v e r y  s h o r t - t e r m  o r  o n l y  
s p o r a d i c  u s e ,  so m e  t i m e  r e q u i r e m e n t s  a r e  n e c e s s a r i l y  i n c l u d e d .  I n  
d e c i d i n g  w h a t  t i m e  p e r i o d  w o u l d  m ake  t h e  m o s t  s e n s e ,  t h e  a d v i s o r y  
c o u n c i l  l o o k e d  a t  t h e  p a t t e r n s  o f  f i s h  a n d  game u s e  i n  A l a s k a .  M o s t  
u s e s  a r e  s e a s o n a l .  F o r  e x a m p l e ,  s a i m o n  a r e  g e n e r a l l y  o n l y  a v a i l a b l e  
d u r i n g  a  c e r t a i n  t i m e - s p a n  d u r i n g  t h e  y e a r .  W i t h  g a m e ,  h u n t i n g  i s  
g e n e r a l l y  l i m i t e d  t o  o n e  o r  t w o  s e a s o n s  t o  g e t  t h e  b e s t  q u a l i t y  o f  
m e a t  o r  t o  a v o i d  i n t e r f e r e  i c e  w i t h  s p e c i e s  r e p r o d u c t i o n .  I n  a n y  
c a s e ,  p a t t e r n s  o f  u s e  a r e  t i e d  t o  y e a r l y  c y c l e s .  I f  t h e  q u a l i f y i n g  
t i m e  w a s  l e s s  t h a n  t h e  p r e c e d i n g  12 m o n t h s ,  p e r s o n s  i n  c e r t a i n  a r e a s  
m i g h t  b e  d i s a d v a n t a g e d  b e c a u s e  o f  t h e  s e a s o n a l  a v a i l a b i l i t y  o f  f i s h  
a n d  g a m e .  I f  t h e  t i m e  p e r i o d  w a s  l o n g e r  t h a n  t w e l v e  m o n t h  y o u  w o u l d  
e x p e c t  t o  s e e  d u p l i c a t i o n  o f  a c t i v i t y  w h i c h  w o u l d  b e  l e s s  p r o b a t i v e  
o f  c u r r e n t  r e l i a n c e .  T h e  t w e l v e - m o n t h  p e r i o d  i s  o b v i o u s l y  t h e  m o s t  
a p p r o p r i a t e  f o r  t h i s  p a r t i c u l d r  t e s t .  I t  i s  n e c e s s a r y  t o  i d e n t i f y  
t h e  k i n d  o f  u s e  o f  f i s h  a n d  gam e  t h e  b i l l  i s  i n t e n d e d  t o  p r e f e r .  I t  
i s  t h e  " l e a s t  d r a s t i c  m e a n s "  t o  a c h i e v e  t h e  e n d s  o f  t h e  s t a t u t e .  
H i c k l l n ,  56 5  P . 2 d  a t  1 6 5 .  I t  i s  a  n e c e s s a r y  t e s t  o f  b o n a  f i d e  
r e l i a n c e .

C e r t a i n l y ,  t h e  t w e l v e - m o n t h  p r o v i s i o n s ,  a s  e x p l a i n e d  
a b o v e ,  m e e t  s u b s t a n t i v e  d u e  p r o c e s s  s t a n d a r d s  t h a t  l e g i s l a t i v e  
e n a c t m e n t s  b e  r e a s o n a b l e  a n d  n o t  a r b i t r a r y .  K e l l y  v .  Z a m a r e l l o . 436 
P . 2 d  9 0 6 ,  9 1 1  ( A l a s k a  1 9 7 1 ) .

T i e r  I I  C r i t e r i a

I n  t h e  p r o p o s e d  AS 1 6 . 0 5 . 2 6 3 ( b ) ( 4 ) ( B ) , s u b s i s t e n c e  u s e  o f  
g a m e  p o p u l a t i o n s  o r  f i s h  s t o c k s  i n s u f f i c i e n t  t o  p r o v i d e  f o r  a l l  
s u b s i s t e n c e  u s e s  w o u l d  b e  a u t h o r i z e d  by  r a n k i n g  u s e r s  b y  a p p l y i n g  
t h r e e  c r i t e r i a .  One o f  t h e  c r i t e r i a  w o u l d  b e  " t h e  p r o x i m i t y  o f  t h e  
d o m i c i l e  o f  t h e  s u b s i s t e n c e  u s e r  t o  t h e  s t o c k  o r  p o p u l a t i o n " .  
P r o p o s e d  AS 1 6 . 0 5 . 2 6 8 ( b ) ( 4 ) ( B ) ( i i ) ; SB 4 4 3 ,  S e c t i o n  2 a t  p a g e  4 ,  
l i n e s  1 4 - 1 5 .  T h e  q u e s t i o n  o f  t h e  c o n s t i t u t i o n a l i t y  c f  t h i s  
p r o v i s i o n  w a s  r a i s e d  a t  o n e  m e e t i n g  o f  t h e  S e n a t e  R e s o u r c e s  
C o m m i t t e e .  We b e l i e v e  t h a t  t h e  p r o v i s i o n  i s  p r o b a b l y
c o n s t i t u t i o n a l .

F i r s t ,  i t  s h o u l d  b e  n o t e d  t h a t  t h e  c u r r e n t  s u b s i s t e n c e  l a w  
c o n t a i n s  a  v e r y  s i m i l a r  p r o v i s i o n  e x p r e s s e d  s i m p l y  a s  " l o c a l  
r e s i d e n c y " .  AS 1 6 . 0 5 . 2 5 3 ( c ) ( 2 ) .  T h i s  p h r a s e  h a s  b e e n  i n t e r p r e t e d  
b y  t h e  J o i n t  B o a r d s  o f  F i s h  a n d  Game t o  mean t h a t  t h o s e  who " l i v e  
c l o s e s t  t o  t h e  r e s o u r c e "  w o u l d  b e  g i v e n  maximum p r o t e c t i o n .  5 AAC 
9 9 . 0 1 0 ( f ) ( 1 ) .  " L o c a l  r e s i d e n c y "  i s  a l s o  t h e  l a n g u a g e  u s e d  i n  
ANILCA. 16  U . S . C .  S e c .  3 1 1 4 ( 2 ) .  T h e  l a n g u a g e  o f  t h e  new 
l e g i s l a t i o n  i s  n o t  i n t e n d e d  t o  r e p r e s e n t  a  c h a n g e  f r o m  e x i s t i n g  l a w  
o r  f r o m  ANILCA, b u t  i s  i n t e n d e d  t o  m o r e  c l e a r l y  s t a t e  how " l o c a l

M a i c h  27 ,  1992
P a g e  l i
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ANILCA. 16 U . S . C .  S e c .  3 1 1 4 ( 2 ) .  T h e  l a n g u a g e  o f  t h e  new 
l e g i s l a t i o n  i s  n o t  i n t e n d e d  t o  r e p r e s e n t  a  c h a n g e  f r o m  e x i s t i n g  l a w ,  
o r  f r o m  ANILCA, b u t  i s  i n t e n d e d  t o  m o r e  c l e a r l y  s t a t e  how " l o c a l '  
r e s i d e n c y "  w i l l  b e  m e a s u r e d .  I f  t h e  T i e r  I I  p r o v i s i o n  o f  t h e  
s u b s i s t e n c e  l e g i s l a t i o n  d i d  n o t  c o n t a i n  a  " l o c a l  r e s i d e n c y / p r o x i m i t y  
t o  t h e  r e s o u r c e "  c r i t e r i o n  i t  w o u l d  b e  i n  c o n f l i c t  w i t h  S e c t i o n  80 4  
o f  ANILCA, 16 U . S . C .  S e c .  3 1 1 4 ( 2 ) .

W h i l e  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  i n  M cD o w e l l  t h a t  t h e  
s u b s i s t e n c e  p r e f e r e n c e  c o u l d  n o t  b e  a w a r d e d  o n  t h e  b a s i s  o f  t h e  
c h a r a c t e r i s t i c s  o f  t h e  c o m m u n i t y  i n  w h i c h  a n  i n d i v i d u a l  u s e r  
r e s i d e d ,  t h e r e  i s  n o t h i n g  i n  t h a t  o p i n i o n  t o  i n d i c a t e  t h a t  t h e  
l o c a t i o n  o f  a n  i n d i v i d u a l ' s  r e s i d e n c e  i n  r e l a t i o n  t o  t h e  f i s h  o r  
g a m e  c o u l d  n o t  b e  a  c o n s t i t u t i o n a l  c r i t e r i o n ,  e s p e c i a l l y  i n  t h e  
t i m e s  o f  e x t r e m e  s h o r t a g e s  e n v i s i o n e d  u n d e r  t h e  T i e r  I I  p r o v i s i o n s .  
U p o n  r e m a n d  o f  t h a t  c a s e  t o  t h e  s u p e r i o r  c o u r t ,  J u d g e  B e v e r l y  C u t l e r  
r u l e d  t h a t  t h e  T i e r  I I  p r o v i s i o n s  d i d  n o t  v i o l a t e  t h e  s t a n d a r d s  i n  
M c D o w e l l . 7 When t h e r e  i s  n o t  e n o u g h  f i s h  o r  g am e  t o  s a t i s f y  a l l  
q u a l i f i e d  s u b s i s t e n c e  u s e r s ,  f u r t h e r  r a n k i n g  o f  t h e s e  u s e r s  b e c o m e s  
m a n d a t o r y .  A s s u m i n g  t h a t  tw o  u s e r s  a r e  e q u a l  a s  t o  t h e  t w o  o t h e r  
c r i t e r i a  o f  d e p e n d e n c e  a n d  t h e  a b i l i t y  t o  o b t a i n  o t h e r  f o o d ,  i t  
w o u l d  s e e m  t h a t  p r o x i m i t y  t o  t h e  r e s o u r c e  w o u l d  n o t  b e  a n  
u n r e a s o n a b l e  w ay  t o  d i s t i n g u i s h  b e t w e e n  t h e  t w o  o t h e r w i s e  s i m i l a r  
u s e r s .

I f  y o u  h a v e  f u r t h e r  q u e s t i o n s  a b o u t  i s s u e s  r a i s e d  b y  t h e  
s u b s i s t e n c e  l e g i s l a t i o n ,  we w o u l d  b e  h a p p y  t o  d i s c u s s  t h e s e  m a t t e r s  
w i t h  y o u  a t  y o u r  c o n v e n i e n c e .

CHARLES E. COLE
ATTORNEY GENERAL

A s s i s t a n t  A t t o r n e y  G e n e r a l

7 J u d g e  C u t l e r  r u l e d  t h a t  t h e  T i e r  I I  " l o c a l  r e s i d e n c y "  
c r i t e r i o n  d i d  n o t  v i o l a t e  t h e  s u p r e m e  c o u r t ' s  h o l d i n g  i n  McDowe1 1 . 
M c D o w e l l  v .  S t a t e . Memorandum o f  D e c i s i o n  S e v e r i n g  U n c o n s t i t u t i o n a l  
P o r t i o n s  o f  S t a t u t e  f r o m  R e m a i n d e r  o f  S t a t u t e  a t  7 ( A l a s k a  S u p e r ,  c t .  
J u n e  2 0 ,  1 9 9 0 ) .
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was given to ANIC on July 29, rather than 
July J1 as determined by the Doard.

This Issue has been wnived because it wns 
raised first in the reply brief. Alaska 
R.App.P. 212(c)(3) (The reply brief "may 
raise no contentions not previously raised In 
either the appellant's or appellee's briefs."); 
Conam Alaska v. Dell Laval in, Inc., 842 P.2d 
148, 158 (Alaska 1992). If Sumner Intended 
to argue that the Board's finding was clearly 
erroneous, or not supported by substantial 
evidence, he should have done so In his 
points on appeal, or at least in his opening 
brief.

D. Them Is No Basis fo r  Att'arding a 
Penalty

(9) Sumner observes that the Board did 
not determine whether the controversion v as 
made in bad faith. He contends that this 
determination should have been made be­
cause he believes that bad faith warrants the 
imposition of a penalty regardless of the 
promptness of payment.

Sumner cites //urp u. ARCO Alaska, Inc., 
831 P.2d 352, 358 (Alaska 1992), for support. 
HarjJ is inapposite. Harp dealt with an al­
legedly good faith controversion as a means 
of avoiding a penalty for a delayed payment. 
The instant case involves no delay; rnthcr, 
Sumner alleges bad faith as a means of im­
posing a penalty. The controversion was 
timely. It was a simple letler to the examin­
ing doctor requesting clarification. It did not 
delay Sumner's receipt of PPI beyond the 
allotted time.

Sumner provides no other legal basis for 
imposition of a penalty. Thus, his claim fails.

III. CONCLUSION

The Board reasonably, nnd in our view 
correctly, Interpreted and applied AS 
23.30.155(b) and (e) to the timeliness of TPI 
payments under section 190. The issue te- 
gnrding the Board's decision that notice was 
given to ANIC on July 31 has been waived.
AJI other grounds for reversal argued by

Sumner are unpersuaslve. Thus, the judg­
ment of the t perior court Is AFFIRMED.

STATE of Aleskn and Carl L. Rosier, In 
Ids official capacity as Commissioner 

of Fish and Game. Appellants,

V.

KENAITZE INDIAN TRIBE, Nlnllchlk 
Traditional Council, Knlk Tribal Coun­
cil, and the Native Village of Eklutna, 
Appellees.

No. S-6162.

Supreme Court of Alaska.

May 9, 1995.

Rehearing Denied June 2, 1995.

Indian tribe brought action challenging 
constitutionality of subsistence hunting and 
fishing statute. The Superior Court, Third 
Judicial District, Anchorage, Dana Fabe, J 
ruled that portions of statute were unconst1 
tutional, and appeal was taken. The S 
preme Court, Matthews, J., held that: (I) 
provision of subsistence hunting nnd fishi 
statute using proximity of domicile of T  
II" subsistence permit applicant to fish 
game population which applicant wished 
harvest as bnsis for applicant's eligibility d 
luted equal access clauses of Alaska C-onati' 
tion; (2) unconstitutional provision was s* 
erable from remainder of statute; and ( 
provision of subsistence hunting and fishi 
statute requiring crention of areas La » 
permits for subsistence hunting and fii 
could not be granted did not violate 
access clauses.

Reversed and remanded.



Thus, the judg- 
is AFFIRMED.
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Fish e=9 

Game <3=4

Provision of subsistence hunting and 
fishing statute using proximity of domicile of 

| Tier II" subsistence permit applicant to fish 
| or game population which applicant wished to 
hirvest as basis for applicant's eligibility vio- 
tiled equal access clauses of Aluska Constitu- 

j tion, Const. Art. 8, §§ 3, 15, 17; AS 
I605258(b)(4)(B)(ii).

ft Statutes <3=64(2)

Unconstitutional provision of subsistence 
i bunting and fishing statute, using proximity 
'of domicile of "Tier II" subsistence permit 
applicant to fish and game population which 
applicant wished to harvest as basis for appli­
cant's eligibility, was severable frum remain­
der of statute. Const. Art. 8, §§ 3, 15, 17; 
AS 01.10.030, 16.05.258(b)(4)(B)(ii).

I  Constitutional Law <£=328 

Fiah <3=9 

Game <£=4

Provision of subsistence hunting and 
fishing statute requiring creation of areas in 
which permits for subsistence hunting and 
fishing could not be granted did not violate 
equal access clauses of Alaska Constitution. 
Const Art 8, §9 3. 15, 17; AS 16.05.258(c).

MATTHEWS, Justice.

Stephen M. White, Asst. Atty. Gen., Ju- 
oeau; T. Henry Wilson, Asst. Atty. Gen., 
Anchorage, Bruce M. Botelho, Atty. Gen., 
Juneau, for appellants.

Carol H. Daniel, Alaska Legal Services 
Corp., Eric Smith, Anchorage, William E. 
Caldwell, Alaska Legal Services Corp., Fair­
banks, for appellees.

Before MOORE, C.J.. nnd RABINOWITZ. 
MATTHEWS, COMPTON und 
EASTAUGH, JJ.

I . . Ch. 131. § 5, 3 I.A  1978; MmlUon v. Alaska 
IXp'l ol Fhli it  Ciiine, 696 P  2d 165. 174 n. 12 

(AIj A u 1983).

The issues in this case are whether the 
Alaska Constitution is violated by a statute 
which (1) reoui. w iho creation of arena in 
which permits for subsistence hunting and 
fishing may not be granted, and (2) grants 
priority hunting and fishing rights to a pre­
ferred class of subsistence users based on 
where they reside.

I. BACKGROUND

Since 1978, subsistence hunting and fishing 
has had statutory priority over sport and 
commercial hunting and fishing.1 In prac­
tice, when a fish or game population is insuf­
ficient to supply all consumptive uses consis­
tent with the sustained yield principle, non­
subsistence uses must be restricted; when a 
population is sufficient only to supply subsis­
tence uses, nonsubsistence use3 must be 
eliminated.1

From the outset, the statute establishing 
the subsistence priority created two tiers of 
subsistence users.1 The first tier includes all 
subsistence users.' The second tier is more 
restricted. Tier II status becomes important 
when a fish or game population is inadequate 
to satisfy all subsistence needs. In such 
cases Tier I users' harvest opportunities 
must be curtailed or eliminated so that Tier 
II users ran harvest the population.1

Linder the current statutory formulation 
the Boards of Fisheries and Game define 
Tier II subsistence users based on:

(i) the customary and direct dependence 
on the fish stock or game population by 
the subsistence user for human con­
sumption as a mainstay of livelihood;

(ii) the proximity of the domicile of the 
subsistence user to the stock or popula­
tion; and

3. C h . 151. § 4. S L A  1978,

4. A S 16 US 2 S8 (h )(J). set fo ith  ut now IB  in/ru.

' I. AS 16 0 5 .258(b )(4), je t  forth  ui note 18 infra. 3. A S 16 03 238(b)(4), sei forth ul note 18 infra.
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(Hi) the ability of the aubsistence user to 
ohtnln food If subsistence Is restricted or 
eliminated.

AS 16.05.2.18(b)(4)(D).

In 1986 the subsistence statute was 
amended to define subsistence hunting and 
fishing as activities which can be undertaken 
"only by a resident domiciled in a rural area 
of the state."'  The term "subsistence uses'' 
was also defined as requiring residency In a 
rural area.1 A rural area, In turn, was de­
fined as “a community or area of the state in 
which the noncommercial, customary, and 
traditional use of fish or gome for personal or 
family consumption is a principal characteris­
tic of the economy of the community or 
area."* Subsistence activities were limited 
to rural areas.*

In McDowell v. State. 785 P.2d 1 (Alaska
1989), we held that the 1980 statute was 
unconstitutional Insofar as it i .̂ qualified as 
subsistence users residents of areas classified 
as nonrural. Following McDowell all Alas­
kans became eligible to participate in subsis­
tence hunting nnd fishing. State v. Morry, 
836 P.2d 358, 368 (Alaska !992).

In 1992 the legislature revised the subsis- 
tenc’ statute.10 As revised, the statute con­
tinues to grant subsistence a priority over 
other consumptive uses and continues to pro­
vide for two tiers of subsistence users." 
However, the new statute also requires the 
Hoards to identify nonsubsistence areas—  
areas where no subsistence priority exists." 
The definition of a nonsubsislence area under 
the 1992 revision, "an area or community 
where dependence upon subsistence is not a 
principal characteristic of the economy, cul­
ture, anu way of life of the area or communi-

6. C h . 52. 9. I I .  S L A  I9 7 8 ; A S  I6 .O 5 .9 4 0 I2 8 )-

(29) (1 986); McDawtU v. Slaw. 785 P.2d I (A la s ­

ka 1989).

ty," Is essentially the negative of the deflnl-. 
tlon of "rural area" which In ntlll defined na 
"a community or area of the state In which 
the noncommercial, customary, and tradition­
al use of fish or game for personal or family 
consumption Is a principal characteristic of 
the economy of the community or area."11 
The nonsubsistence provisions of the 1992 
revisions to AS 16.05.258 expire on October
I, 1995, and tire 1986 version again becomes 
law."

Pursuant to the 1992 revisions, the Boards 
established the "Anchorage/MatSu/Kenai 
nonsubsistence area" encompassing most of 
the Kenai Peninsula, all of the Municipality 
of Anchorage, and much of the Mntanuska 
Susitna P " -—gh. In addition, the Boards 
established nonsubsi3tence areas in regions 
surrounding Fairbanks, Ketchikan, Juneau, 
and Valdez. 5 AAC 99.016.

II. PROCEEDINGS BELOW

The Kenaitze Indian Tribe filed suit In 
1991, seeking a judicial declaration (1) that it 
was entitled to operate a communal sat net in 
the Kenni River and (2) that the State wxi 
not managing the salmon stocks In Upper 
Cook Inlet In accordance with the subsis­
tence priority as required by law. When the 
Boards established the Anchorage/Mat- 
Su/Kenni nonsubsistence area, Kenaitze 
amended Its complaint to state claims that 
the nonsubsistence area violated its mem­
bers' state constitutional rights under the 
equal access clauses of article VIII, sections 
3, 15, and 17, and the equal rights and oppor­
tunities clause of article I, section 1 of the 
Alaska Constitution. Further, Kenaitze 
claimed that the Boards' creation of the Aa-

tlo ns, that are cu sto m a rily  and traditionally 

used fo r subsisten ce In each ru ra l area IdtntJ- 

(led by the b o a id s.

7. C h . 52, 5 10, S L A  1978; A S  16 05.940(30) 10. Ch. I ,  S S S L A  (Seco n d  S p e c ia l S e ssio n  U » i
( 1 9 8 6 ). A m ended) 1992,

8. C h . 52, 5 I I .  S L A  1978; A S  16 05 940(25) I I .  A S  16 05 2 5 8 (b )(4)(B ) set forth at ncle II

(1986). " t fta .

9. C h . 52. § 6. S L A  1978; A S  16 05.258(a) (1986) 

provid ed ;

Th e B o ard  of F is l ic i le s  and d ie  B o a id  of 

C a m e  sh a ll iden tify  the fish  stocks and gam e 

pop u latio n s, o r  p ortion s o f stocks and pnpula-

12. A S  16.05.258(c) sc l forth at note 18 infra

13. A S  16.05.940(27).

14. Ch I. §§ 3. 12. SSSLA 1992.
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Jocnge/MatSu/Kenai
not in compliance with the 1992 statute 

Ibeuusc* the Boards had exceeded their au-

ftknty and acted arbitrarily. The Ninildiik 
Tndilional Council, the Native Village of 
Eklutna, and the Knlk Tribal Council inter- 

Fwned and filed similar claims.15

The State and Kenaitze filed cross-motions 
f’fcr partial summary judgment on their con- 
‘ nilutional claims. The superior court grant* 
ed (he motion of Kenaitze and denied that of 
the Sl?u>. The court entered a final judg­
ment declaring the nonsubsistence area pro­
vision of the 1992 act unconstitutional in vio- 

| lilion of article VIII, sections 3, 15, and 17 of 
. the Alaska Constitution and therefore void, 
ind severed AS 10.05.258(c) from the remain­
der of the 1992 act. The other claims of 
Kenaitze were declared moot. The State 
now appeal.

Briefly staled, the rationale of the superior 
rcurt was as follows. Residents of nonsub- 
uilence areas and residents of subsistence 
irsas are similarly situated classes. The for­
mer are treated differently than the latter 
because "only residents outside of nonsubsis­
tence areas ... are afforded convenient local 
aubsistence access to fish and game re- 
aources." Moreover, when fish and game 
populations are insufficient to satisfy all sub­
sistence needs and the Tier II preference i3 
invoked, "residents of nonsubsistence areas 
»iJI inevitably suffer compared to other sub­
sistence users," because the section which 
determines who may become a Tier II hunter 
or fisherman "requires consideration of ‘the 
proximity of the domicile of the subsistence 
user to the stock or population.' AS 
16.06.258(b)(4)(B)(U)." This differential 
treatment may be justified by the need to 
allocate fish and wildlife resources "given the 
key social and economic roles that subsis­
tence, sport, and commercial fishing and 
hunting play in the state, as well as the 
mandate of article VIII, section 4 of the 
Alaska Constitution that rcplenishable re­
source utilization be 'subject to preferences 
among beneficial uses.'" However, based on

I ) .  We w ill hereafter re fe r  to a ll the appellees as

"K enaitze."

If . Our otder stated,' "T o  the extent that 'tier 

two' subsistence liserx ore p ci m ille d  to lake fish

nonsubsistence area language in Gilbert v. Slate, 803 P.2d 391,

STATE v. KENAITZE INDIAN T R IB E  Alaska 635
Cite u 894 P.2d 832 (Alaska 1995)

399 (Alaska 1990), an allocution must restrict 
competing uses to the least possible extent 
consistent with the purpose of the allocation. 
Alaska Statute 16.05 258(c) fails to meet this 
requirement as it bars subsistence In a par­
ticular area without requiring consideration 
of resource availability: "To create areas 
where subsistence activities are flatly prohib­
ited, without consideration of whether the 
resources in the area could support some 
kind of balance between subsistence, sport 
and commercial hunting and fishing, does not 
further the state's expressed purpose to 'allo­
cate' resources ami»ui< nwr groups." The 
superior court concluded as follows;

Stepping back to view the statute it 
light of its history, it becomes apparen 
that the criteria in AS 16.05.258(c) for de­
termining nonsubsistence areas effectively 
re-establish the rural/urban residency re­
quirement struck down in McDowell The 
statutory language defining "rural areas" 
in the 1986 statute is repeated in the defi­
nition of "nonsubsistence areas” under the 
1992 statute. Compare AS 16.05.940(25) 
(1986) with AS  16.05.258(c) (1992). The 
only significant change has been to do 
away with the requirement that only rural 
residents may become members of the 
subsistence user class, although subsis­
tence use is still allowed only to rural 
areas. The statute, by selectively prohibit­
ing local subsistence activities and confer­
ring "tier two" advantages based on the 
proximity of one’s domicile to available 
subsistence resources, is plainly discrimi­
natory against residents of nonsubsistence 
areas. Such a substantially residency- 
based classification scheme, under McDo­
well violates the equal access clauses of 
(he Alaska Constitution.

Because of the Importance of the role that 
the Tier II domicile factor assumed to the 
rationale of the superior court, we ordered 
that the parties brief the constitutionality of 
this factor along with the other issues in the 
case.15

and gam e for subsisten ce use based on the 'p ro x ­

im ity  nl l l ic  d o m ic ile  of the subsisten ce user to 

the s lo ck  o r p o p u latio n .' A S 

16 05 2 S 8 <b K 4 )(D ;tii). Is t ier two un constitution al
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III. DISCUSSION
A. Relevant Constitutional and Stotuto- 

n / Provision*
The equal access clauses of the AJaskn 

Constitution are article VIII, sections 3, 15,

u n der McDowell v. State. 785 P .2d I (A laska 

1989)?"

17. S e c llo n  3 of a rtic le  V I I I  p ro v id es:

W herever o c cu rrin g  In their n atural state, 

fish, w ild life , and w aters a rc  reserved to the 

people fur co m m o n  use.

S e ctio n  < al a rtic le  V I I I  p iu t id c s :

F ish , fp ie sts . w ild life , p ia ss la n d s, and a ll 

other re p le n ish a b lc  rc s o u ic c s  belonging to the 

State  sh all be u tilize d , d c\e !u p cd . and m a in ­

tained on the su sta in ed  y ie ld  p iin c ip le , subject 

to preferen ces am ong b c u c fic 'a l uses.

S e ctio n  15 nf a rtic le  V I I I  p ro v id es:

No e x clu siv e  right o r sp e c ia l privilege of 
fish e ry  shall be created  o r  authorized  In the 

n atu ra l w aters o f the S ta le  T h is  section does 

not r e s t iic l the pow er of the S la te  to lim it  
entry Into any fish ery  for p urp oses o f reso urce 
con servation , to prevent eco n o m ic d lst ic ss  

am ong fish erm en  and those dependent upon 

them  fo r a live lih ood  nnd to p io m n lc  the e ff i­

c ien t developm ent of a q u a c u ltu ic  In ihc Sta le . 

S e ctio n  17 of a rtic le  V I I I  p rovides:

Law s and reg u latio n s governing the use nr 

d isp o sa l o f n atu ra l reso u rces sh a ll apply e q u al­

ly  to a ll p ci sons s iin ila ily  situated with re fe r­

ence to the subject m atter and purpose to be 

served  by the law  o r regulation .

18. A S 16.05.258 p ro tid e s :

(a ) Excep t In n on sub slstcn ce areas, Ih c 

B o a id  o( F ish e rie s  and the D o aid  of G am e 

sh all iden tify  the fish  sto cks and gam e p opula ­

tion s, o r  poi lio n s nf sto rk s  o r populations, that 

are  c u sto m a rily  and tra d itio n a lly  taken o r used 

fo r  subsisten ce. Th e  c o m m issio n e r shall p ro ­

vide tcco m m e n d a tlo n s to the boards co n ce rn ­

ing Ih c stock and population  Identifications.

I h c  hoards sh a ll m ake Ide n tificatio n s required 

under th is subsectio n  after receipt of the c o m ­

m iss io n e r's  le e o m m cn d a lln n s

(b) th e  n p p iu p iia tc  b o a id  shall d e lc im iu e  

w hether a portion  of a fish  slo ek or game 

p opulation  Identified  u n d er (a ) nf th is section 

can  be hntvestcd con sistent with sustained 

y ie ld . I f  *  portion  of a s lo ck  n r population can 

lie  h n iv csle d  con sistent with sustain ed yield , 

the b o ard  sh all d eterm in e ih e am ount of the 

h a r v e s la lle  p o rtio n  that Is reaso nab ly  n eces­

s a ry  fo r su b sisten ce uses and

( I )  if  the harvest able p o rtio n  of the slo ck  or 

p opulation  Is su ffic ien t to p rovide fo r a ll con- 

su m p tlv e  uses, the ap p ro p riate  boatd

(A ) sh a ll adopt regulation s that provide a 

reaso n ab le  o p portunity  fo r subsisten ce uses of 

those stocks or p o p u latio n s:

(B )  sh a ll ndupt regulation s that provide for 

o il ie r  uses of those stocks o r  p opulation s, sub-

Jcct to p referen ce s am ong b en efic ia l uses; and 19.

and 17; the sustained yield clause Is con­
tained In article VIII, section V 1 Alanka 
Statute 16.05.25fl Is the current.subsistence 
statute.15,10 Section 1 of chapter 1, SSSLA

(C )  m ay adopt reg u latio n ! to differentiate 
am ong uses;

(2) If  the harvestable p o rtio n  o f the stock or 

population  Is suffic ien t to provide fo r  subsis­

tence uses nnd som e, but not a ll, o th er con­

su m p tive uses, the ap p ro p riate  board

(A ) sh a ll adopt reg u latio n s that provide a 

reaso nab le opportunity fo r su b sisten ce  uses of 
those sto ck s o r p opulation s:

(B )  m ay adopt regulation s that provide for 

other con su m p tive uses o f those stocks or pop­
u latio n s: nnd

(C ) sh a ll adopt regulation s to differentiate 
am ong co n su m p tive uses that p rovid e for a 
p referen ce for the su b sisten ce uses. I f  regula­
tion s ate adopted under ( B )  o f this paragraph;

(3 ) If  the hnrvestable p o rtio n  o f the stock or 
population  Is  suffic ien t to p ro vid e  fo r subsis­

tence uses, but no other co n su m p tive  uses, the 
a p p m p ria tc  board shall

(A) determ in e the portion  o f the stocks or 

p opulation s that can  be harvested consistent 

w ith sustained y ie ld ; nnd 

(B J adopt regulations that e lim in ate  other 

co n su m p tive uses In o rd e r to provide a reason­

able opportunity fo r  su b sisten ce  uses; and

(4 ) If t!.., ii.u v i-s ta b !: p o rtio n  of the slock or 

p opulation  Is not su ffic ien t to p rovide a reason­

able opportunity  fo r  subsisten ce uses, the ap­

p ro p riate  board sh a ll

(A ) ndopl regulations e lim in a tin g  consump­

tive uses, other than subsisten ce uses:

(B )  d istin g uish  am ong subsisten ce users, 

through lim ita tio n s based on

(i)  the cu sto m ary  and d ire c t dependence on 

the fish  stock or gam e population  by the sub­

s isten ce u ser for hum an con su m p tion  as a 

m ain stay  of live lih ood:

( i l l  the p ro x im ity  o f the d o m ic ile  o f the sub­

s isten ce u se r to the s lo ck  o r  population; and 

( I II!  the ab ility  o f the su b sisten ce user to 

ob tain  food If subsistence use Is restricted or 

e lim in ated .

(c ) The buards m ay nnt p e rm it subsistence 

hunting o r fishing In a n onsubsistence area 

The b o ards, acting Jointly, sh a ll Identify t j 

regulation  the b oun daries of nonsubsistence 

a tca s . A n on sub slstcn ce area Is an area or 

c o m m u n ity  tvhctc dependence upon subsis­

tence Is not a p rin c ip a l ch a ra c te ristic  of the 

econ om y, cu ltu re , and way o f life  of the in t  

p r  co m m u n ity . In  d eterm in in g  whether de­

pendence upon subsisten ce Is a p rin c ip a l chsr- 

n c te ils tlc  o f the econom y, cu ltu re , and wayrf 

life  of an area o r  co m m u n ity  u n d er this subsec­

tion. the b oards sh a ll Jointly c o n sid e r the rrb  

th e  Im p o rtan ce  of subsisten ce In the contestef 

the totality o f the follow ing soclo  econc .j  

c h a ra c te r ist ic s  o f the srea  o r  community:

S e e  note on page 637.
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1992 contaJna the legislative findings, pur- pose and Intent with respect to the 1992
subsistence revisions.29

STATE v. KENAITZE INDIAN TRID E Alaska 637
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(1) the so cia l and eco n o m ic stru ctu re :

(2) the sta b ility  ol the ccu n u m y;

(3) the extent and the kin ds o f em p loym en t 

for wages, in clu d in g  fu ll-tim e , p a rt-tim e , te m ­

porary, and seasonal em p loym en t;

(4) the am ount and d istrib u tio n  o f cash  in ­

come am ong those d o m ic ile d  In the area o r  

com m unity;
'5 ) the cost and a v a ila b ility  o f goods and 

/ices to those d o m ic ile d  in the a ic a  o r  c o m ­

munity;
(6) the varie ty  o f fish  and game species used 

by those d o m ic ile d  in the area o r  co m m u n ity ;

(7) the seasonal cyc le  o f eco n o m ic activ ity ;

(8) the percentage o f those d o m ic ile d  in  the 

aiea o r  co m m u n ity  p artic ip a tin g  in hunting 

m d fish in g  a ctiv ities  o r  using w ild  fish and 

game;
(9) the harvest levels o f  fish  and gam e by 

those d o m ic ile d  in the area o r co m m u n ity ;

(10) the cu ltu ra l, so c ia l, and econ om ic v a l­

ues a sso cia lcd  with the takin g and use o f fish  

tnd gam e;

(11) the geographic lo catio n s w here those 

dom iciled in the area o r  co m m u n ity  hunt and 

fish;
(12) the extent of sh a rin g  and exchange of 

fish and gam e by those d o m ic ile d  in the area 

or co m m u n ity;
(13) addition al s im ila r  factors the boards e s ­

tablish b y regulation to be re levan t to th e ir 

determ inations under this subsectio n.

(d) F ish  stocks and game p opulation s, o r  

portions of fish  stocks and gam e populations 

not iden tified  un der (a ) o f t ills  section  m ay be 

taken only under n o n su b sislen ce regulations.

(e) Takin gs and uses o f fish  and gam e auth o­

rized under th is section  a rc  subject to re g u la ­

tions regardin g  open and c lo sed  areas, s e a ­

sons, m ethods and m eans, m a rk in g  and id e n ti­
fication requirem en ts, quotas, bag lim its , h a r ­

vest levels, and sex, age. and s i ie  lim ita tio n s. 
Takings and uses o f re so u rce s  authorized  u n ­
der th is section  ure subject to A S  16.05.831 

and A S  16.30.
(0 F o r  p urp oses o f th is section, "reaso n ab le  

op portu n ity" m eans an o p portun ity , as d e te r­

mined by the ap prop riate  board, that allow s a 

subsistence u se r to p a rtic ip ate  in  a subsisten ce 

hunt o r  fish ery that p ro vid es a n o rm a lly  d i l i ­

gent p a rtic ip a n t w ith a reaso nab le expectation 

of success o f taking of fish  or game.

I I  AS 16.05.940, a lso  re levan t, p ro v id e j In p art: 

(7 ) "c u sto m a ry  and t ra d it io n a l"  m eans the 

n on co m m ercia l, lo n g -term , and con sistent ta k ­

ing of. use of, and re lia n ce  upon fish  o r gam e 

In a sp e c ific  area an<* the use patterns o f that 

fish o r  gam e that have been established o v e r a 

reasonable p eriod of lim e  taking into c o n sid e r ­

ation the a v a ila b ility  u f the fish  o r  gam e;

(24) "p e rso n a l u>e f is h in g " m ea n s the ta k ­

ing, fish in g  fo r, o r  p ossessio n  o f fin ds!), s h e ll­

fish, o r  other fish ery reso u rces, by A laska r e s i­

dents fo r  p erson al use and not fo r  sa le  o r 

b u tle r, with g ill o r  d ip  net. se in e, fish  w heel, 

long lin e, o r o th er m eans defined b y the B o ard  

u f F ish e ries;

(27) " r u ra l a re a ”  m eans a c o m m u n ity  or 

area o f the sta le in  w hich the n o n co m m e rc ia l, 

cu sto m ary , and trad itio n al use o f fish  o r  gam e 

fo r p erson al o r fa m ily  co n su m p tio n  Is a p r in c i­

pal c liu ra c lc i is tic  o f the econ om y o f  the c o m ­

m unity o r  u icu ;

(30) "su b siste n c e  fish in g " m eans the taking 
o l, fish in g  for, o r  possession of fish , sh e llfish , 

o r  u il ic r  fish eries reso u rces by a resid en t d o m i­

ciled  in a ru ra l area nf the state fo r  su b sisten ce 

uses w ith g ill net, sein e, fish  w h eel, long lin e , 

o r o th er m eans defined by the B o a rd  o f F ish e r­

ies;

(31) "su b siste n ce  h u n tin g " m eans the taking 

of. hunting for. n r possession o f gam e by a 

resident d o m ic ile d  in a ru ra l area o f  the state 

fo r subsisten ce uses by m eans defined by the 

B oard o f C a m e ;

(32) "su b siste n ce  u s e s " m eans the n on co m ­

m e rc ia l. cn s lu m a ry  and tra d itio n a l uses of 

w ild , renew-■'F' . m r c e s  bv a resid en t d o m i­

c ile d  in a rut at area o f the sta le  fo r  d ire c t 

person al o r fa m ily  con sum p tion  as food, sh e l­

ter, fuel, clo th in g , toots, o r  tran sp o rtatio n , fo r  

the m akin g  and selling  o f h an d icraft a rtic le s  

out of nonedible b y-p ro d u cts of fish  and w ild ­

life  reso u rces taken fo r p erson al o r  fa m ily  c o n ­

su m ption . and fn r the cu sto m a ry  trade, b arter, 

o r sharin g  fo r p erson al o r fa m ily  co n su m p tio n ; 

in this p arag rap h, " fa m ily "  m eans p erso n s re - 

I j lc d  by blood, m arriag e, o r  adoption, and a 

p e iso n  liv in g  In the household on a p erm an en t 

b asis! ]

20. F IN D IN G S , P U R P O S E . A N D  IN T E N T , (a) 

T h e leg islatu re  fin d s that

(1) there a rc  A laskan s, both N ative  and non- 

N ative, who have a tra d itio n a l, so c ia l, o r  c u l­

tu ra l re latio n sh ip  to and dependence upon the 

wilcj icn cw ab lu  reso u rces p roduced by A laska 's 

laud and w ater; the h a iv cst and use of fish  

and g am e fn r p erso n al and group  co n su m p tio n  

is an in tegral part o f those re la tio n sh ip s;

(2) although custom s, tra d ilid n s, and beliefs 

vary, these Aluskuns share ideals o f resp ect fo r  

nature, the Im portan ce o f using reso u rces 

w isely , and the value and d ig n ity  o f a w ay o f 

life  in w hich they use A lask a 's  fish  and game 

fo r a substantial portion o f th e ir susten an ce ; 

lit is  w ay u f life  is recognized as "s u b s is te n c e ";

(31 cu sto m ary  and trad itio n al uses of A las­

k a 's  fish  and gam e o rig in ated  w ith  A lask a  N a ­

tives, and have been adopted and su p p lem en t­

ed by m any nun N ative A laskan s as w e ll; ihese 

uses, among o lh c is . are c u ltu ra lly , so cia lly , 

s p it ilu u lly . and n u liillu n u lly  Im portan t and 

p rovide a sense u f iden tity  fo r m an y  s u b s ls - - 

lence u sets;

JJ

•*i
|
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D. Is the "Proximity o f the Domicile" 
Factor Unconstitutional?

Ill We turn first to the question of 
whether linking eligibility for Tier II subsis­
tence status to "proximity of the domicile of 
the subsistence user" to the target fish or 
game population violates article VIII, sec­
tions 3, 15, nnd 17 of the Alaska Constitution. 
This question is governed by our decision in 
McDowell v. State, 785 P.2d 1 (Alaska 1989).

At Issue in McDowell, was whether provi­
sions In the 1986 subsistence statute which 
harred all nonrural Alaska residents from 
eligibility as (list or second tier subsistence 
users violated the article VIII equal access 
clauses. Id. at 1. We held that the rural 
preference was a special piivilege explicitly 
barred by the Hi st sentence of section 15 and 
implicitly barred by the common use nnd 
equal application clauses, sections 3 and 17. 
Id  at G, 9. We concluded "that the require­
ment contained in the 1986 subsistence stat­
ute, that one must reside in a rural area in 
order to participate in subsistence hunting 
and fishing, violates sections 3, 15. and 17 of 
article VIII of the Alaska Constitution." Id  
at 9.

Concerning sections 3, 15. nnd 17 of article 
VIII, we observed that while they have var­
ied ramifications they share one meaning: 
"exclusive or special privileges to take fish 
and wildlife are prohibited.” Id  at 6. We 
noted that these clauses afford protection 
against the creation of n "closed class" of fish 
and game users. Id. at 6-7. We observed 
that although the stale was empowered to 
make decisions concerning which among such 
diverse gToups as commercial, sport and sub­
sistence users would have a preferred right

(4 ) w h ile  A la sk a 's  fish  and gam e ate g en eral­

ly  still p le n tifu l, these reso u rces are  nol u n lim ­

ited and cann ot provide fo r  c v c ty  d esired  use, 

now o r  In the fu tu re : co m p etitio n  for and tho 

level o f effort on these re so u rce s have required  

(he leg islatu re  and the B o ard  of F ish e ries and 

B o a rd  o f C a m e  to establish  a p rc fe ie n c c  for 

su b sisten ce am ong the v a rio u s ben eficia l uses 1 

of fish  and gam e In the s la te : and

(5 ) In m ost areas of the slate , »  preference 

fo r sub sisten ce  can  be p rovided  w ithout an 

o verly  b urd en som e In tru sio n  upnn other c o n ­

su m p tiv e  uses o f fish and game.

(b ) It  Is the p u rp ose o f t ills  Act 

( I )  to develop and m ain ta in  healthy flslt 

stocks and gam e p opulation s through m anage-

to harvest a certain species, that authority 
"floes not imply a power to limit admission to 
a user group." Id. nt 8. We explained that 
the constitution does not bar "ail methods of 
exclusion where exclusion is required for spe­
cies protection reasons." Id  at 9. While we 
had no occasion to state wh3t exclusionary 
criteria might he permissible In such circum­
stances, the opinion makes It clear that resi­
dence-based criteria are not permissible. 
We both quoted and stressed language hold­
ing that people who reside near a fish or 
game population do not have a higher claim 
to that population than state residents whose 
domiciles are more distant:

Where the necessity for the preservation 
of the wild game and fish exists in certain 
territories of the state, that territory may 
he segregated for the purpose of regulat­
ing the right to taking game ana fish 
therein: Fit the privilege o f talcing and 
using sa ie must be extended to the people 
o f the state outside o f the territory upon 
the same terms that are given to those who 
are residents o f the territory embraced in 
the legislation.

Id. at 12 (quoting Lewis v. State, 110 Ark. 
201, 161 S.W. 154. 155-66 (1913)) (emphasis 
added by this court In McDowell).

Our holding in McDowell is controlling 
here. The requirements of the equal access 
clauses apply to both tiers of subsistence 
users. Just as eligibility to participate in all 
subsistence hunting and fishing cannot be 
made dependent on whether one lives in an 
tirhar "r : area, eligibility to participate
In Tier II subsistence hunting and fishing 
cannot he based on how dose one lives to a 
given fish or game population.1'

nu-nt based on the sustained yield  principle: 

and

(2) to provide fo r n preference fo r suhsli- 

tencc uses over o th er con sum p tive uses of fish 

and gam e reso urces.

(c) It Is the intent of the legislature that

(1) subsistence uses of A laska 's fish  and 

' gam e rcso u ice s  ore given the highest prefer­

ence, In order to accom m od ate and perpetuite 

those uses; nnd

(2) this Act not resu lt In sig n ifican t realloci- 

lin ns of- fish and gam e In Alaska.

21. Sectio n  3 of a rtic le  V I I I  Is p a rticu la rly  strong 

In tcq u lrln g  that p ro x im ity  to the reso u rce be i  

neutral factor. It rese rves " t o  the people for

We cc 
which ut 
the Tier 
the fish 
cant wig 
applicant 
and 17 of 
tion.

[2] T1 
conclu8iot 
statute si 
or whethi 
severed £

A gene 
In AS 01. 

Any I 
by the 
Beverabi 
though 
lowing I: 
Act, or t 
so n or 
remaind 
to other 
be affect

In Lynd 
P.2d 700, 7 
that this c 
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a slight pre

A provisi 
"unless i 
alone, leg 
that the I 
to stand, 
and held

Id  at 713 
U.S. 286, 29 
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complete in i 
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1992).

co m m o n  usi 

occurring."

22. See note
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We conclude that AS 16.05.258(b)(4)(B)(ii), 
which uses the proximity of the domicile of 
the Tier II subsistence permit applicant to 
the fish or game population which the appli­
cant wishes to harvest as a basis for the 
applicant's eligibility, violates sections 3, 16, 
ind 17 of article VIII of the Alaska Constitu­
tion.

[21 The question which flows from this 
conclusion is whether the entire subsistence 
statute should be declared unconstitutional 
or whether AS lG.05.258(b)( l)(B)(ii) may be 
levered from the rest of the statute.

A general severability clause is contained 
la AS 01.10.030:

Any law heretofore or hereafter enacted 
by the AJaska legislature which lacks a 
severability clause shall be construed as 
though it contained the clause in the fol­
lowing language: "If any provision of this 
Act, or the application thereof to any per­
son or circumstance is held invalid, the 
remainder of this Act and the application 
to other persons or circumstances shall not 
be affected thereby."

In Lynden Transport, Inc. v. State, 532 
P.2d 700, 712-13 (Alaska 1975), we indicated 
that this clause reverses the common law 
presumption against severability and creates 
i slight presumption in favor of severability:

A provision will not be deemed severable 
“unless it appears both that, standing 
aione, legal effect can be given to it and 
that the legislature intended the provision 
to stand, In case others Included In the act 
and held bad should fall."

l i  at 713 (quoting Dorchy v. Kansas, 264 
U.S. 286. 290, 44 S.CL 323, 324, 68 L.Ed. G86 
(1924)). "The key question is whether the 
portion remaining, once the offending portion 
of the statute is severed, Is independent and 
complete in itself so that it may be presumed 
that tho legislature would have enacted the 
valid parts without the invalid part." Sonne- 
man v. Hickel, 836 P.2d 936, 941 (Alaska 
1992).

Deleting subpart (ii) from AS 
16.05.258(b)(4)(B) results in a subsection 
which requires the creation of a Tier II class 
of subsistence users bused on dependence on 
the target fish or game population and the 
ability of the individual subsistence user to 
obtain food if subsistence use of the particu­
lar population were restricted or eliminated. 
The subsection as thus redacted is logically 
complete and capable of being given legal 
meaning.

Whether the legislature would have intend­
ed the subsection as redacted to stand had it 
known that the proximity of the domicile 
clause would he held unconstitutional is a 
question which cannot be answered with 
complete confidence. However, given the 
in portance uf subsistence as reflected in the 
legislative findings prefacing the 1992 act,22 
periods in which individuals needfully depen­
dent on subsistence are deprived of an oppor­
tunity to harvest fish or game are to be 
avoided. A holding that subsection (B)(ii) is 
not severable could result in such a period. 
Given this, and the statutory presumption in 
favor of severability, we conclude that (B)(ii) 
is severable.

C. Is A S  16.05.253(c) Unconstitutional?
[31 Alaska Statute 16.05.258(c) requires 

the Boards to "identify by regulation" non­
subsistence areas,22 In these areas, the sub­
sistence priority over sport and commercial 
uses does not uppo, «nd the statute states 
that "ft|he boards may not permit subsis­
tence hunting or fishing." However, person­
al use fishing21 and sport hunting are al­
lowed. As the methods of conducting these 
pursuits’ are similar to their subsistence 
counterparts, the critical difference in non­
subsistence areas is the absence of the sub­
sistence priority. When this is appreciated, 
the superior court’s conclusion that section 
258(c) authorizes the creation of "areas 
where subsistence activities are flatly prohib­
ited, without consideration of whether the 
resources in the area could support some 
kind of balance between subsistence, sport,

common m e "  w ild  ( iih  and gam e "{wlhereser l i .  A S 16 05 258(c) vet forlh  at .ioto 18 supra, 
m i lining."

11. Set note 20 supra. 14. See note 18 supra tor n s la lu to ry  d efin ition .
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nnd commercial" uses may tic critically exam­
ined. Subsistence activities— fishing with 
nets or other devices or limiting with fire­
arms for food for personal and family con­
sumption— are In no sense flatly prohibited 
in nonsubsistence areas. Though subsistence 
permits tnny not be Issued, subsistence activ­
ities can still take place. What Is eliminated 
in nonsubsistence areas Is the statutory sub­
sistence priority. Without the subsistence 
priority, a balance may be struck in allocat­
ing fish nnd game resources between com­
mercial, sport, and subsistence types of activ­
ities. The interests of all competing users 
can be considered.” With the statutory sub­
sistence priority intact no balance Is possible 
as long as a fish or game population is not 
sufficient to provide for all subsistence uses.

A nonsubsistence irea "is nn area or com­
munity where dependence upon subsistence 
is not a principal characteristic of the econo­
my, culture, and way of life of the area or 
community."” Under the I98G subsistence 
statute, only fish ar.d game populations in 
rural areas could he exploited for subsistence 
purposes.” A "rural area" was defined as a 
"community or area of the slate in which the 
noncommercial, customary, and traditional 
U3e of fish or game for personal or family 
consumption is a principal characteristic of 
the economy of the community or area."” 
Thus, the mens defined as "nonrural" under 
the 1986 statute are now defined as "nonsub­
sistence areas" under the 1992 statute. 
What the 1992 statute adds is the require­
ment that the Boards jointly consider the 
relative importance of subsistence In a given 
nrea based on twelve enumerated socio-eco­
nomic factors” Even this did not signal a 
change in practice, however, as the twelve 
fnctors parallel twelve factors expressed In a 
regulation used by the Boards to determine 
whether an area was "rural."30

23. S e t  A S  16.05.251(c) (B o n d  tins "a u th o rity  to 
a llo cate  re so u rce s am ong a ll f is h e r ie s .") : Penin­
sula Mklg. Ass'n  v. Slate. 817 P .2d 917 (A laska 
1991) ( "T h e  B o a rd  o f fish eries ntoy a llocate fish ­
ery  re so u rce s am ong p erso n al use', sport, guided 
sp o rt, and c o m m e rc ia l fis h e r ie s .") .

26. A S  16.05.258(c) set forth  at note 18 supra.

27. C h . 52. § 6, S L A  1978; A S  16.05.258(a) 
(1986) set forth at note 9 supra.

The superior court held that AS 
16.06.268(c) Is unconstitutional for reasons 
which we have summarized above. Sec su­
pra at 636. Much of the court's rationale 
was based on the proximity of the domicile 
requirement of AS 16.05.258(b)(4)(B)(ii) 
which effectively barred residents of notisub- 
sistence areas from participating in Tier II 
hunts. With the proximity of the domicile 
requirement stricken, the remaining detri­
ment to residents of nonsubsistence areas 
Identified by the superior court is a claim of 
differential treatment based on Inconve­
nience: "(OJnly residents outside of nonsub­
sistence areas ... are afforded convenient 
local subsistence access to fish and game 
resources."

Inconvenience is in no sense the equivalent 
of n bar to eligibility for participation In 
subsistence hunting and fishing and does not 
suffice to trigger an analysis under the equal 
access clauses. What we recently stated In 
Tongass Sport Fishing /Us'n v. State, 866 
P.2d 1314, 1318 (Alaska 1994), is also appb'ca- 
ble to the current case:

We have held that the "common use" 
clause of article VIII, section 3, the "no 
exclusive right of fishery" clause of sectiou 
15, and the "uniform application" clnuse of 
section 17 are not implicated unless limits 
are placed on the admission to resource 
user groups. McDowell v. Stale, 786 P.2d 
1, 8 & n. 14 (Alaska 1989); see also Omi- 
chek v. State, Guide Licensing & Control 
Board. 763 P.2d 488, 492 (Alaska 1988). 
Article VIII limitations on the state’s pow­
er to restrict access to natural resource 
user groups do not apply to the state's 
authority to allocate fishery resources 
among sport, commercial, nnd subsistence 
users. In Kcnai Peninsula (Fishenneni 
Cooperative /lss'n v. State; 628 P.2d 897 
(Alaska 1981) ] we said:

28. C h . 52. e •• S L A  1978: A S  16 05.940(25) 

(1966). un uei m e 1992 act this definition 6 

round In A S  16.05.940(27).

29. A S  I6 .0 5 .2 5 8 (C )( IM I2 )  set forth at note II

supra.

30. 5 A A C 99.012 (1986).
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While section 16 does prohibit granting users." McDowell v. State, 785 P.2d 1, 8
monopoly fishing rights, that section was (Alaska 1089). Allocation decisions entail a
not meant to prohibit differential treat- complex mixture of biological, historical, and
ment of such diverse user groups as socio-economic factors” These factors ure

STATU v. KENAITZE INDIAN TKIOE Alaska (J41
Cite (J 894 P.2d 6)2 (Alaska 1995)

commercial, sports, and subsistence fish­
ermen. To conclude that, because a cer­
tain species is made available for sport 
fishing in a given urea, commercial fish­
ing of the same species in the same urea 
must also be ullowed, would be to go far 
beyond the purpose of the section.

628 P2d at 904.

The fact that residents of nonsubsistence 
areas must travel In order to utilize subsis­
tence permits is not a limitation to their 
idinission to a subsistence user group.11 
Further, just as the fact that a certain spe- 

' ties is made available for sport fishing in a 
given area does not mean that, the same 
species must be made available for commer­
cial fishing in the same area, the fact that a 
certain species Is made available for sport or 

' commercial use in a given urea does not 
mean that the constitution commands that 
the same species be mrde available in the 
same area for priority subsistence use.

The legislature has mandated that the 
Boards, in determining which areas are to be 
nonsubsistence areas, make decisions allocat­
ing fish and game resources among compet­
ing users. Such decisions are constitutional­
ly required under article VIII, section 4 of 
the Alaska Constitution.11 "The state may, 
indeed must, make allocation decisions be­
tween sport, commercial, and subsistence

) l .  In Statt v. H tb tn ,  803 P .2d  863 (A laska  1990), 

we upheld against a  c la im  o f a n ic lc  V I I I  v io la ­

tion a system  w h ich  fra n k ly  wos designed lo 

favor local flsh e im e n . Id. at 864. U n der this 

system, "s u p e r -e x c lu s iv e " d is tr ic ts  w ere im posed 

in two B e rin g  S e a  sac roe h errin g  fish eries. 

Fishermen who fish ed  in  one su p e r-e x c lu siv e  d is ­

trict could not fish  fo r h errin g  in any o lh r r  

district, su p e r-e x c lu s iv e  o r  o therw ise. Id. F ish ­

ermen who fished in  any o th e r d is tr ic t  could  not 

participate in c ith e r su p e r-e x c lu s iv e  d istr ic t. Id. 
White this system  in co n ven ien ced  and lim ited  the 

fishing options buth o f fish e rm e n  tcs id in g  a d ja ­

cent lo each su p e r-e x c lu s iv e  d is tr ic t  and thusc in 

more d istant lo catio n s, we held that the equal 

access c la u ses w ere not v io lated . Id. at 866. 

Both groups hud an equal o p p o n u n ity  to fish  in 

i l l  d istricts except the su p e r-e x c lu s iv e  d istr icts , 

or in one o f the su p e r-e x c lu s iv e  d is tr ic ts  but no 

oilier d istr ic t, lil.

JJ. See note 17 supra.

"often competing." Tongass Sport Fishing 
Ass'n, 8G6 P.2d at 1319.

In reviewing allocation decisions made by 
the Board, u deferential standard of review is 
employed, Buurd tlecisions are upheld so 
long as they are not unreasonable or arbi­
trary and proper procedures have been fol­
lowed. Id. (Board’s decision favorable to 
commercial trailers concerning allocation of 
king salmon in Southeast AJaska not "unrea­
sonable or arbitrary"); Gilbeii v. Slate, Dep't 
of Fish & Game, 803 P.2d 391, 399 (AJaska
1990) (Board’s decision allocating sockeye 
salmon between commercial fishing interests 
in two areas on the AJaska Peninsula not 
arbitrary or unreasonable); Meier v. Slate, 
Bit. o f Fisheries, 739 P.2d 172, 174-176 (AJas­
ka 1987) (Board's decision allocating sockeye 
salmon between commercial setnetters and 
diiftnetters in Bristol Bay "reasonable and 
not arbitrary."). We have not subjected allo­
cation decisions to the more rigorous least 
restrictive alternative test employed in cases 
where entry into a user class is restricted. 
Compare McDowell, 785 P.2d at 10; Owsi- 
click, 763 P.2d at 498 n. 17; and Johns y. 
Commercial Fisheries Entry Comm'n, 758 
P.2d 1256, 12GG (Alaska 1988), with Tongass, 
8GG P.2d at 1319; Gilbert, 803 P.2d at 399; 
and Meier, 739 P.2d at 175.11 Allocation

33. See, e.g., A S  16.05 251(e); Tongass Sport Fisli- 
Ing Ass'ii v. Slate, 866 P 2d 1314 (A laska  1994); 

Gilbert v. Stale. Dep’t o f  Fish A  Game. 803 P 2d 

391 (A laska 1990); Meier v. Siaie, Bd. o f  Fisher­
ies. 739 P 2d 172 (A laska 1987).

34. W hile we stated in  Gilbert that "to  satisfy  the 

u n ifo rm  a p p l l r - '1’ r la u se  o f a rtic le  V I I I ,  state 

fish  and uautc tcg uiatio ns cre atin g  nonunlform  

c la ss ific a tio n s  m u s t"  have a leg itim ate and im ­

portant p u rp ose and " ( l ) l ie  m eans used to further 

the im p ortan t stale purpose m ust be care fu lly  

draw n  and designed fo r 'the least p ossib le In ­

fringem ent on a rtic le  V I I I ’s open acce ss v a l­

u e s .’ "  Gilbert 803 P .2d a : 399, we d id  not use 

this test in  Gilbert. We went on lo  slate that 

a llocation  "d e c is io n s  are w ith in  the p o n c r  of the 

B o ard . so Inog as they a rc  not a r h lr a t y  and 

m il unsuitable and a te  'con sisten t wilts and re a ­

sonably n ecessary  lo  the con servation  nnd devel­

opm ent uf A laska fish ery re so u rc e s .’ "  id. (q u o l-
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decisions are so complex nnd multl-fnceted 
that they are not amenable to analysis under 
such a test.

In this caae, the court did not reach the 
question of whether the joint Boards acted 
unreasonably or arbitrarily In creating 
the Anchorage/MatSu/Kenai nonsubsislence 
area. Instead, the court ruled that the stat­
ute was invalid on Its face using a least 
restrictive alternative test. Given the prox­
imity of the domicile Tier II requirement, 
use of this test was not error, for that re­
quirement erected a bnr to admission to a 
user class. However, with this requirement 
stricken from the statute, this test no longer 
applies.

AJnska Statute 16.05.258(c), as It stands 
without the domicile proximity requirement, 
contains no characteristics implicating the 
equal access clauses of article VIII. It bars 
no AJaskan from participating In any fish or 
game user class. As these clauses formed 
the basis for the superior court's decision and 
no alternative grounds for upholding the 
court’s decision have been argued, the deci­
sion must be reversed.

IV. CONCLUSION

The Tier II proximity of the domicile fac­
tor violates sections 3, 15, and 17 of article 
VIII of the AJaska Constitution, because It 
bars AJaska residents from participating in 
certain subsistence activities based on where 
they live. The statutory section mandating 
the creation of nonaubsislenco areas does not 
violate these sections. The judgment of the 
superior court is REVERSED and this case 
is R EM AN DED  for further proceedings con­
sistent with this opinion.

ESTATE O F  Adnm ARROWWOOD, Ry 
nnd Through Joyce LOEU, personal rep­
resentative, Terry Arrowwood nnd Alice 
Arrowwood, Appellants,

v.

STATE of Alaskn, Appellee.

No. S-5G67.

Supreme Court of Alaska.

May 12, 1996.

Negligence action was brought against 
state to recover for injuries sustained in acci­
dent occurring on icy highway. The Superi­
or Court, Third Judicial Distinct, Anchorage, 
Peter A. Michatskl, J., entered judgment In 
favor of stale, and appeal was taken. The 
Supreme Court, Rabinowitz, J., held that: (1) 
state's refusal to close highway due to Icy 
conditions wns planning-ievel decision that 
fell within ambit of discretionary function 
exception to AJaska Tort Claims Act: (2) 
evidence pertaining to road maintenance 
budget reductions was irrelevant; (3) plain­
tiffs' experts could not rely on transcript of 
recorded interview with alleged eyewitness 
to road conditions on date of accident; and 
(4) lay opinion testimony of operator of snow­
plow business regarding general reasonable­
ness of state's maintenance efforts was irrel­
evant and inadmissible.

Affirmed.

1. Appeal nnd Error ®=8G3, 931(1)

When reviewing Superior Court's grant 
of summary judgment, state Supreme Court 
determines whether genuine issue of material 
fact exists and whether moving party is enti­
tled to judgment as matter of law; in doing 
so, Court draws all reasonable factual infer­
ences from proffered evidence in favor of 
nonmoving party. Rules Clv.Proc., Rule 
56(c).

Ing McDowell. 785 P ,2d at 10; Kenni P tnhiuiln. d ecision  In question under this standard.

628 P  2d i t  9 03 ). and review ed the allocation
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Constitutionality of the Governor’s proposed subsistence bill 
under the open access provisions of the Alaska Constitution

Representative Ramona Barnes

George U te r m o h le ^ /
Legislative Counsel

You have asked whether the Governor’s proposed subsistence bill is consistent with 
the open access provisions of the AJaska Constitution. At this time a copy of the 
Governor’s proposed subsistence bill is not available. It is my understanding that the 
bill will be substantially the same as SB 443/HB 552 (17th Legislature), but with three 
or four minor technical changes that do not affect the substance of the bill.

For purposes of responding to your request, this memorandum answers your question 
in the context of SB 443/HB 552. If the legislation actually introduced by the 
Governor varies significantly from SB 443/HB 552, then I can reconsider your 
question in the context of the new legislation when it becomes available.

SH O R T  ANSWER

One, SB 443/HB 552 provides for the establishment of dozens of subsistence use 
areas. The mandatory minimum eligibility standards for subsistence hunting and 
fishing proposed by SB 443/HB 552 establish each subsistence use area as a separate 
use area and limit admission to the user group for that area to only those persons 
who have a history of recent and extensive use in the area. H ie mandatory m in im u m  
eligibility standards pose a significant infringement on the open access values of the 
Alaska Constitution, fh e  re’ IS 'li tMfr ns1^ that The 'mancfatnfy minimumWHBBffitf  standards tetc ' f
Two, under SB 443/HB 552, a person’s place of residence in the state determines the 
degree of the burden that the person must overcome to establish eligibility to 
participate in subsistence activities. Because these varying burdens relate to eligibility 
for entry into fish and game user groups, they may inhibit equal and open access to
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fish and game resources and, thus, suspect underthe open
access provisions of the Alaska Constitution.

DISCUSSION

This memorandum addresses the constitutional issues raised by SB 443/HB 552.^ 
SB 443/HB 552 relates primarily to the subsistence use and allocation of fish and 
game resources. The bill establishes an intricate system for controlling entry into 
subsistence user groups and for limiting the activities of those user groups to certain 
areas of the state. The bill provides that persons with a recent history of dependence 
on and use of fish and game resources will be able to continue their subsistence 
activities while leaving an opportunity for new persons to qualify for subsistence 
activities. Minimizing the administrative burden on the individual subsistence user 
and the Department of Fish and Game is also an important element of the bill.

The bill provides for subsistence use of fish and game resources under the 
legislature’s authorin' to provide for the utilization, development, and conservation 
of natural resources.^ Subsistence is not a constitutionally mandated or protected 
use of fish and game resources. As a statutorily created use of fish and game 
resources, any system for management of subsistence use or for allocation of fish and 
game for subsistence use must be consistent with the Alaska Constitution. Of 
particular relevance to the subsistence use of fish and game are the "open access" 
provisions of the AJaska Constitution: common use section^, no exclusive right of 
fishery clause^, and uniform application section^1. Although the ramifications of

y This mem orandum  does not address issues of statutory construction or legislative
draftsm anship that do not implicate the Alaska Constitution. Those issues can be addressed later, if 
you wish.

Article VIII, sec. 2:

G E N E R A L  AU TH O RITY . The legislature shall provide for the utilization, developm ent, and 
conservation o f all natural resources belonging to the State, including land and waters, for the 
maximum benefit o f  its people.

Article VIII, sec. 3:

CO M M O N  USE. W herever occurring in their natural state, fish, wildlife, and waters are reserved to 
the people for common use.

41 Article VIII, sec. 15, in relevant part:

No exclusive right o r special privilege of fishery shall be created or authorized in the natural waters 
o f the State. . . .



these provisions are varied, they share at least one meaning: exclusive or special privi­
leges to take fish and game are prohibited. The no exclusive right of fishery clause 
states this explicitly with regard to fisheries. The proceedings of the AJaska 
Constitutional Convention show that this same meaning was intended with respect to 
fish and game under the common use section and the uniform application section. 
McDowell v. State. 785 P.2d 1, 6 (AJaska 1989).

The bill avoids creating an obviously closed class of subsistence users like the rural 
resident preference that the Alaska Supreme Court struck down in McDowell. 
Instead, the bill establishes a system in which any person may engage in subsistence 
use of fish and game provided that the person satisfies the prescribed eligibility 
criteria.

ELIGIBILITY CRITERIA FOR SUBSISTENCE

SB 443/HB 552 proposes seven fundamental considerations for determining who is 
eligible to engage in subsistence hunting and fishing. SB 443/HB 552, Sec. 2, Sec. 
16.05.268(i); page 7, line 3 - page 8, line 1. The Board of Fisheries and the Board 
of Game are to jointly establish the actual criteria and a concomitant point system 
for determining eligibility based on the seven fundamental considerations. Though 
the boards jointly develop the actual eligibility criteria, four of the fundamental 
considerations in SB 443/HB 552 are in fact specific mandatory minimum standards 
that a person must satisfy in order to qualify for subsistence hunting and fishing:

(1) the quantity of fish and game consumed by the person in 
the preceding 12 months, with a mandatory minimum of 125 pounds 
consumed in that period;

(2) the number of species and groups of species of fish and 
game from the subsistence [use] area consumed by the person in the 
preceding 12 months, with a mandatory minimum number of species, 
or groups of species, as determined jointly by the boards by regulation; 
the mandatory minimum number, and any grouping of species, may 
vary by geographical region of the state, based on the diversity of 
species in a region;

(3) the number of days in the preceding 12 months that the 
person engaged in the taking of fish or game in the subsistence use 
area, or the processing of that fish or game, with a mandatory 
minimum of 30 days in that period;
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^(...continued) 
y Article VIII, sec 17:

UN IFO RM  APPLICATION. Laws and regulations governing the use o r disposal of natural resources 
shall apply equally to all persons similarly situated with reference to the subject m atter and purpose 
to be served by the law or regulation.



(4) the number of months in the preceding 12 months in which 
the person engaged in the talcing of fish or game in the subsistence use 
area, with a mandatory minimum of four months in that period,

SB 443/HB 552, Sec. 2, Sec. 16.05.268(i)(l) - (4); page 7, lines 12 - 24.

Notably, three of the four mandatory standards (Sec. 16.05.268(i)(2) - (4)) set specific 
minimum requirements on the number of species of fish and game consumed and the 
number of days and months engaged in hunting and fishing activities (at least a total 
of 30 days during any four months) and requires that each of the three standards be 
satisfied in a single subsistence use area during the preceding 12 months.^ Once 
an applicant for subsistence privileges satisfies these mandatory minimum standards 
in a subsistence use area and the other criteria adopted by the boards, the applicant 
is then eligible to participate in subsistence hunting and fishing in that subsistence use 
area. If an applicant wants to engage in subsistence hunting and fishing in an 
additional subsistence use area or to move subsistence activities to a new subsistence 
use area, the applicant must then satisfy the three mandatory standards in the new 
area as well as the other criteria established by the boards. The applicant can satisfy 
the three mandatory standards in the new subsistence use area by engaging in sport 
or personal use fishing or sport hunting in the area, taking the prescribed number of 
species in the area, and spending the required amount of time fishing and hunting in 
the area or processing fish and game taken in the area.

By combining standards for eligibility to engage in subsistence hunting and fishing 
with a requirement that the standards be satisfied in the subsistence use area in which 
the applicant wishes to use for subsistence hunting and fishing, the three mandatory 
standards establish each subsistence use area as a separate subsistence hunting and 
fishing area open only to certain persons and closed to all others. In fact the 
standards establish separate user groups for each subsistence use area and then limit 
admission to the user group to those persons who have a history of recent and 
extensive use in the area. An otherwise qualified subsistence user does not have the 
freedom to choose which subsistence use area the person will hunt or fish in. The 
person is confined to that subsistence use area in which he has established the 
requisite history of use.^ All other persons are barred from using the area for
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S' A  subsistence use area is the subunit of a game management unit together with the 
contiguous game management subunits, unless a board describes a different subsistence use area for 
a particular fish stock or game population. SB 443/HB 552, S ec  2, Sec. 16.05.268(d) and (e). There 
are currently 69 game management subunits in the state and thus a possible 69 different subsistence 
use areas.

% For example, a subsistence user in Kotzebue who moves to Tok must continue to return to 
Kotzebue to engage in subsistence bunting and fishing, until the user establishes the prerequisite

(continued...)



subsistence hunting and fishing. Each subsistence use area becomes an exclusive use 
area open for subsistence use by only a few eligible persons and as such confers a 
"special privilege" to use the fish and game in the area on those persons.

A system for determining eligibility for engaging in subsistence hunting and fishing 
which opens participation for some and closes participation for others "will necessarily 
create tension with article VIII." McDowell. 785 P.2d at 9. Limits on admission to 
user groups are subject to scrutiny under the article VIII equal access provisions 
(State v. Ostroskv. 667 P.2d 1184, 1189 (AJaska 1983); Owsichek v. State. 763 P.2d 
488, 492 (AJaska 1988)), because the provisions of article VIII were intended to 
guarantee the broadest possible access to and use uf fish and game (Owsichek. 763 
P.2d at 492 - 93) and to prohibit exclusive or special privileges to take fish and game 
(McDowell. 785 P.2d at 6). 'The history of the common use clauses, . . . ,  reveals 
anti-monopoly intent to prevent ‘exclusive grants’ and ‘special privilege^],’ wholly 
apart from the limits imposed by other constitutional provisions." Owsichek. 763 P.2d 
at 496.

In Owsichek. the Alaska Supreme Court struck down exclusive guide areas and joint 
use areas, because these areas were grants of monopolies or special privileges based 
on a guide’s previous use, occupancy, and investment in the area. "To grant such a 
special privilege based on seniority runs counter to the notion of ‘common use’." 
Owsichek. 763 P.2d at 496. In McDowell, the AJaska Supreme Court struck down 
the rural residency requirement for subsistence because it amounted to an exclusive 
or special privilege prohibited by the open access provisions of the AJaska 
Constitution. McDowell. 785 P.2d at 9. In lieu of the rural residency requirement 
for determining eligibility for subsistence use of fish and game, SB 443/HB 552 uses 
the three mandatory minimum requirements to require recent and extensive use in 
the subsistence use area as a precondition for eligibility. Just as the rural residency 
requirement precluded nonrural residents from engaging in subsistence activities, the 
recent and substantial use requirement of SB 443/HB 552 precludes all other persons 
who are similarly situated but who do not have a recent and substantial history of use 
in the area from engaging in subsistence hunting and fishing in the subsistence use 
area. The fact that any nonrural resident could move to a rural area and thus qualify 
for subsistence was ineffective in saving the former rural residency requirement from
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^(...continued)
history of use in the Tok area. (This assumes that the state does not deny the person’s right to 
continue to engage in subsistence hunting and fishing in the Kotzebue area, because travelling from 
Tok to Kotzebue no longer satisfies the economical and efficient requirem ent for subsistence 
activities.)

For example, if a tier I subsistence user is closed out o f his/her area because o f a resource 
shortage that user may not move his/her subsistence activities to another subsistence use area, even 
though the person has a continuing need to engage in subsistence hunting and fishing.
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invalidity. McDowell. 785 P.2d at 7. Likewise, the ability of an otherwise qualified 
person to establish a history of recent and extensive use of a new or an additional 
subsistence use area does not prevent the requirement for such a history of use as, 
a condition precedent to use of the new area, from being an excessive infringement 
on open access provisions of the AJaska Constitution.

Review of the three mandatory standards according to the equal protection analysis 
applied under the uniform application section requires the following procedure. First, 
the three mandatory standards must have a legitimate purpose. The purposes of 
SB 443/HB 552 that seem relevant to the mandatory standards are protection of 
healthy fish stocks and game populations and allowing participation in the subsistence 
taking of fish and game by those who actually and substantially depend on subsistence 
use of fish and game. SB 443/HB 552, Section 1(b). These purposes are legitimate 
purposes. Owsichek. 763 P.2d at 496 - 97; McDowell. 785 P.2d at 13 (concurring 
opinion). Second, the importance of the individual interest involved must be 
determined. The individual interest in equal access to fish and game is a highly 
important interest running to each person within the state. McDowell. 785 P.2d at 
10; Owsichek. 763 P.2d at 492 n. 10. Third, the importance of the state’s purpose 
must be balanced against the individual interest involved. McDowell. 785 P.2d at 10. 
The state's purpose must be at least important to overcome the highly important 
individual interest at stake. Fourth, the means to further the important state purpose 
must be carefully drawn and designed for the "least possible infringement on article 
VIIFs open access values." McDowell. 785 P.2d at 10.

Assuming that the state’s purpose underlying the three mandatory standards is 
sufficiently important to countervail the highly important individual interest at stake, 
it would appear that the means chosen to achieve the state’s purpose is not the least 
possible infringement on open access to fish and game resources. The three 
mandatory standards allc v otherwise qualified individuals to engage in subsistence 
hunting and fishing in only those subsistence use areas where the individual has a 
history of recent and extensive use. The remaining dozens of subsistence use areas 
are closed to this individual.^

In my opinion, there is a substantial and unnecessary risk that the three mandatory 
standards contained in SB 443/HB 552 are an impermissible infringement on open

This result is intentional. The Section-By-Section Description of the G overnor’s Subsistence 
Bill, dated February 21, 1992, states at page 11:

The statute docs not provide for qualification on a statc'ride basis; hunting and fishing in one 
subsistence area will not qualify the user to subsistence hunt and fish in another area. While 
it may be technically possible for a person to qualify in more than one subsistence use area 
under this subsection [SB 443/HB 552, See. 2, Sec. 16.05.26S(i)j, it is generally contem plated 
that the vast majority of users will qualify for only one area.
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access to fish and game resources and thus would violate the open access provisions 
of the AJaska Constitution.

It is the creation of dozens of separate, albeit overlapping, subsistence use areas that 
are each subject to distinct area specific criteria for access that infringes upon the 
open access prorisions of article VIII. Those persons who ultimately qualify for 
subsistence hunting and fishing privileges in a subsistence use area receive a "special 
privilege" that is denied to all other persons. Those persons who are not qualified 
for subsistence hunting and fishing in the area are denied access to the user group 
for that subsistence use area because they have not established the requisite history 
of use.

The utilization of past use or activities in an area, as criteria for granting or denying 
access to fish and game resources has been rejected by the AJaska courts in Owsichek 
(guide exclusive use and joint use areas) and in Bozanich v. Noerenberg. (AJaska 
Superior Court, First Judicial District, Juneau, Case No. 70-389, March 15,1971; state 
may not bar entry into a salmon net fishery by requiring prior experience in that 
fishery).

The primary shortcoming of the three mandator; standards is that they combine 
determinations on access to a user group with determinations on allocation of the fish 
and game resource. The Alaska Supreme Court is supportive of the state’s power 
to allocate fish and game resources under the sustained yield section of the Alaska 
Constitution^ /Gilbert v. State Department of Fish and Game. 803 P.2d 391 (Alaska
1990); Meier v. State. Board of Fisheries. 739 P.2d 172 (AJaska 1987)), provided that 
the allocations are not arbitrary and unreasonable and are consistent with and 
reasonably necessary to the conservation and development of fish and game resources 
(Gilbert. 803 P.2d at 399; Kenai Peninsula Fisherman’s Cooperative Association. Inc. 
v. State. 628 P.2d 897, 903 (Alaska 1981)). However, the authority to make 
allocation decisions does not imply a power to limit admission to a user group. State 
v. Hebert. 803 P.2d 863, 866; (Alaska 1990) McDowell. 785 P.2d at 7 - 8 ; ^

^  A rticle VIII, sec. 4:

SU STA INED  YIELD. Fish, forests, wildlife, grasslands, and all o ther replenishable resources 
belonging to the State shall be utilized, developed, and maintained on the sustained yield principle, 
subject to preferences among beneficial uses.

^  The requirem ent that a person must engage in subsistence activities in a specific subsistence 
use area is somewhat analogous to the superexclusive fishing districts established by the Board of 
Fisheries for the Bering Sea herring sac roe fisheries. The board established two superexclusive 
herring sac roe fishing districts. If a fisherman chose to fish in either of these fisheries, the fisherman 
could not fish in any other herring sac roe fishing districts. The Alaska Suprem e Court upheld the 
use of the superexclusive use fisheries for the purpose of allocating the harvest o f herring between

(continued...)
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The access and allocation determinations could be separated by eliminating the 
requirement that the three mandatory standards be satisfied in a single subsistence 
use area. If the two determinations were separated, a fundamental weakness of 
SB 443/HB 552 would be avoided and SB 443/HB 552 would better withstand 
challenges under article VIII of the Alaska Constitution. SB 443/HB 552 can be 
amended to include criteria for determining where qualified subsistence users may 
engage in subsistence hunting and fishing or for establishing procedures for allocating 
fish and game resources among subsistence users. Prior use of a subsistence use area 
for the taking of fish and wildlife could be among the factors used to determine 
where a person may engage in subsistence fishing and hunting.

COMMUNITY BASED PRESUMPTIONS

Though the criteria for establishing eligibility to engage in subsistence activities are 
relatively uniform, SB 443/HB 552 provides that the proof necessaiy satisfy the 
criteria varies significantly depending on where a person lives.

A person who resides in a subsistence use area in a category 1 a re a -^  is presumed 
to satisfy all eligibility criteria to take fish and game for subsistence use in that 
subsistence use area without having to establish more than the person’s place of 
residence. The person can engage in subsistence activities in the subsistence use area 
in which he/she resides until it is proven by clear and convincing evidence that the 
person is not qualified to engage in subsistence. SB 443/HB 552, Sec. 2, Sec. 
16.05.268(h)(1); page 6, lines 17 - 22.

A person who resides in a subsistence use area in a category 2 a r e a ^  is presumed 
to satisfy all eligibility criteria to take fish and game for subsistence use in that 
subsistence use area and need only sign a document asserting that the person does 
indeed qualify. SB 443/HB 552, Sec. 2, Sec. 16.05.268(h)(2); page 6, lines 23 - 29.

^ /(...con tinued)
com peting groups of commercial fisherman. State v. Hebert. 803 P.2d 863 (Alaska 1990). The court 
found that superexclusive fishing districts were consistent with the Alaska C onstitution because they 
did not limit admission to a user group; the fisherman was free to choose v '..ch fishing district to fish 
in. Hebert. 803 P.2d at 866.

m A category 1 area is an area where the human population of each com m unity in the area is 
less than 2,500, is not part of an urban area, and where dependence upon subsistence is a principal 
characteristic o f the economy, culture, and way of life of the area. SB 443/HB 552, Sec. 2, Sec. 
16.05.268(f)(1); page 5, lines 9 - 1 1 .

^  A category 2 area is an area that consists of a single community that has a human population 
o f 2,500 to 6,999, is not part o f an urban area, and where dependence upon subsistence is a principal 
characteristic o f the economy, culture, and way of life of the community. SB 443/HB 552, Sec. 2, S ec  
16.05.268(f)(2); page 5, lines 12 - 15.
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The person may engage in subsistence activities in that subsistence use area until it 
is proven by a preponderance of the evidence that the person is not qualified to 
engage in subsistence activities in that a r e a .^

A person who resides in a category 3 area-^, or who wants to engage in subsis­
tence activities outside of the subsistence use area in which the person resides, must 
apply for certification for the desired subsistence use area from the commissioner of 
fish and game. The person may engage in subsistence activities in that subsistence 
use area only after the person has convinced the commissioner of fish and game that 
the person satisfies the eligibility criteria adopted by the joint boards for that area. 
SB 443/HB 552, Sec. 2, Sec. 16.05.268(h)(3), page 6, line 30 through page 7, line 2.

U nder SB 443/HB 552, a person’s place of residence in the state determines the 
degree of the burden that the person must overcome to establish eligibility to 
participate in subsistence activities. Because these varying burdens relate to eligibility 
for entry into the class of subsistence users, they may inhibit equal and open access 
to subsistence resources and, thus, are at least constitutionally suspect under the open 
access provisions of the Alaska Constitution.

The rural preference of the former subsistence law was struck down in part because 
it was an "extremely crude" method to provide for the need to engage in subsistence 
activities. McDowell. 785 P.2d at 10. The classification scheme inherent in the 
category 1, 2, and 3 areas is subject to similar criticism. Residents in category 1 areas 
are presumed to qualify' for subsistence activities regardless of their individual 
characteristics. Even those unqualified residents of a category 1 area who engage in 
subsistence are not penalized or sanctioned for their activities. An unqualified 
resident of a category 2 area is at least potentially subject to criminal prosecution for 
falsely alleging his/her qualifications. It is only the residents of a category 3 area that 
are evaluated on their individual qualifications. The category 1, 2, and 3 area 
concept is not the "classification scheme employing individual characteristics" which 
the McDowell court proposed as being "less invasive of Article VIII open access

If it is proven that the resident of a category 2 area is not eligible to engage in subsistence 
activities in the area in which the person resides and that the person was aware of the lack of 
eligibility at the time the person signed the document, the person is potentially subject to criminal 
prosecution for unsworn falsification under AS 11.56.210.

^  A category 3 area is an area that is
(A) an urban area or a single community where the hum an population is 7,000 or 

greater; or
(B) an area o r community where dependence upon subsistence is not a principal 

characteristic of the economy, culture, and way of life o f the area o r community. SB 443/HB 
552, Sec. 2, Sec. 16.05.268(f)(3); page 5, lines 16 - 21.
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values." McDowell. 785 P.2d at 11. The category 1, 2, and 3 area concept classifies 
persons as a group based on where they live in the state.

The purpose for this burden on equal access to fish and game resources under article 
VIII must be, at the minimum, an important purpose. McDowell. 785 P.2d at 10.

According to the Section-By-Section Description of the Governor’s Subsistence Bill, 
dated February 21, 1992,-^ the primary purpose of the category 1, 2, and 3 areas 
is to simplify the task of determining who is eligible to engage in subsistence 
activities. This purpose amounts to promoting administrative convenience. 
Administrative convenience is generally accepted as legitimate purpose for legislation 
and regulations but is not necessarily an important purpose. See. Commercial 
Fisheries Entry Commission v. Apokedak. 606 P.2d 1255, 1266 (AJaska 1980); 
Deubelbeiss v. Commercial Fisheries Entry Commission. 689 P.2d 487, 489 (Alaska 
1984). Administrative convenience may not be sufficient to justify the burdens 
imposed by the category 1, 2, and 3 area classification system.

Assuming that the court does find administrative convenience or some other purpose 
behind the category 1, 2, and 3 area classification system to be important, it is then 
necessary to establish that the classification system is "designed for the least possible 
infringement on article VIII’s open access values." McDowell 785 P.2d at 10. 
Though the classification system may be better than the rural-urban distinction made 
by the former law, it is not the system based on individual characteristics that the 
AJaska Supreme Court was looking for. In light of the purpose of the uniform 
application clause "to exclude an especially privileged status for any person in the use 
of natural resources subject to disposition by the state”- ^  it is possible that the 
courts will require less disparity among residents of the state based on their place of 
residence than provided in SB 443/HB 552.

A challenge to the category 1, 2, and 3 areas classification system under the uniform 
application section may result in an adverse decision from the courts because the 
system places different burdens on residents of the state based on where they live and 
not on their individual qualifications to engage in subsistence hunting and fishing. A 
system that required all residents to establish their eligibility to engage in subsistence 
in the same manner or that gave all residents the benefit of the same presumptions 
would provide fewer grounds for judicial challenge and be less susceptible to 
unanticipated judicial constructions.

If I may be of further assistance, please advise.

GU:mi
92-096.mai

m Page 10 • 11.

^  Owsichek. 763 P.2d at 498 n. 17; quotuig 6 Proceedings of the AJaska Constitutional
C onvention, app. V, at ‘.'9 (Commentary); emphasis added by court.
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TO: T e r r i t o r i a l  S p o r t s m e n ,  Inc.

F ROM: G r e g o r y  F. C o o k

RE: D R A F T  A N I L C A  & A l a s k a  S t a t e  l a w  a m e n d m e n t s

D A T E :  D e c e m b e r  7, 1997

T h i s  m e m o  r e s p o n d s  t o  y o u r  r e q u e s t  f o r  c o u n s e l  o n  t h e  f o l l o w i n g  
t h r e e  q u e s t i o n s :

1) D o e s  t h e  p r o p o s e d  a m e n d m e n t  t o  A N I L C A  § 807 i n s u l a t e  t h e  
S t a t e  of  A l a s k a  f r o m  f e d e r a l  c o u r t  o v e r s i g h t  o f  S t a t e  
f i s h  a n d  w i l d l i f e  m a n a g e m e n t  r e g u l a t o r y  a c t i o n s ?

A n s w e r i n g  t h i s  q u e s t i o n  i n v o l v e s  a t w o - p a r t  l e g a l  a n a l y s i s .  First, 
w e  l o o k  a t  t h e  m e a n i n g  of t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  
o f  r e v i e w  s p e c i f i e d  in t h e  a m e n d m e n t .  T h i s  is a m a t t e r  of  f e d e r a l  
c o m m o n  law. F e d e r a l  l a w  is q u i t e  d i s t i n c t  f r o m  S t a t e  c o m m o n  l a w  in 
A l a s k a  t h a t  i n t e r p r e t s  t h e  s a m e  w o r d s .  S e c o n d ,  w e  l o o k  a t  t h e  
m e a s u r e  o f  d e f e r e n c e  a c c o r d e d  d e c i s i o n s  o f  a f e d e r a l  a g e n c y  t o  
d e t e r m i n e  t h e  e f f e c t  of g r a n t i n g  a s t a t e  a g e n c y  "t h e  s a m e  
d e f e r e n c e "  as a " c o m p a r a b l e  f e d e r a l  a g e n c y . "

2) C a n  t h e  c h a n c e s  of  f e d e r a l  c o u r t  i n t e r v e n t i o n  in S t a t e  
m a n a g e m e n t  w i t h i n  t h e  f r a m e w o r k  o f  A N I L C A  a n d  o n g o i n g  
f e d e r a l  o v e r s i g h t  b e  r e d u c e d ?

3) W h a t  is t h e  i m p o r t  o f  t h e  " d e f e r e n c e "  s t a n d a r d  c o n t a i n e d  
in G o v e r n o r  K n o w l e s '  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h ) ,  (i)?
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C O N T I N U I N G  F E D E R A L  O V E R S I G H T

Q U E S T I O N  P R E S E N T E D :  D o e s  t h e  p r o p o s e d  a m e n d m e n t  t o  A N I L C A  
§ 80 7  i n s u l a t e  t h e  S t a t e  o f  A l a s k a  f r o m  f e d e r a l  c o u r t
o v e r s i g h t  o f  S t a t e  f i s h  a n d  w i l d l i f e  r e g u l a t o r y  a c t i o n s ?

S H O R T  A N S W E R :  T h e  p r o p o s e d  a m e n d m e n t  t o  A N I L C A  § 807 p r o v i d e s
n o  m o r e  t h a n  a t h i n  s h e e t  o f  p r o t e c t i o n  f r o m  t h e  c o l d  r e a l i t y  
o f  F e d e r a l  C o u r t  o v e r s i g h t  o f  S t a t e  f i s h  a n d  w i l d l i f e  
m a n a g e m e n t  a n d  p e n e t r a t i n g  F e d e r a l  j u d i c i a l  s c r u t i n y .

I . I N T R O D U C T I O N

T h e  G o v e r n o r ' s  T a s k  F o r c e  o n  S u b s i s t e n c e  (1997) h a s  r e c o m m e n d e d  
a m e n d i n g  A N I L C A  § 807 t o  a d d  t w o  n e w  s e n t e n c e s :

" A g e n c y  a c t i o n s  m a y  b e  d e c l a r e d  i n v a l i d  b y  t h e  c o u r t  o n l y  if 
t h e y  a r e  a r b i t r a r y ,  c a p r i c i o u s ,  o r  a n  a b u s e  o f  d i s c r e t i o n . 1 
W h e n  r e v i e w i n g  a n y  a c t i o n  o f  a S t a t e  a g e ncy, t h e  D i s t r i c t  
C o u r t  s h a l l  g i v e  t h e  d e c i s i o n  o f  t h e  S t a t e  a g e n c y  t h e  s a m e  
d e f e r e n c e  it w o u l d  g i v e  t h e  s a m e  d e c i s i o n s  o f  a c o m p a r a b l e  
f e d e r a l  a g e n c y . " 2

T h e s e  t w o  s e n t e n c e s  s h a l l  b e  a n a l y z e d  s e p a r a t e l y .  Fi r s t ,  w e  f o c u s  
o n  t h e  s t a n d a r d  f o r  j u d i c i a l  r e v i e w ,  i.e., t h e  m e a n i n g  of 
" a r b i t r a r y ,  c a p r i c i o u s ,  o r  a n  a b u s e  of  d i s c r e t i o n . "  Next, w e  
e x a m i n e  t h e  l i k e l y  e f f e c t  o f  t h e  p r o p o s e d  a m e n d m e n t ' s  s e c o n d  
s e n t e n c e  a c c o r d i n g  p a r i t y  o f  d e f e r e n c e  to  t h e  d e c i s i o n s  o f  S t a t e  
a n d  f e d e r a l  a g e n c i e s .

1 T h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  o f  r e v i e w  is 
e x t r e m e l y  c o m m o n ;  it is p r e s c r i b e d  b y  t h e  f e d e r a l  APA, 5 
U . S . C .  § 7 0 6 ( 2 ) ( a ) .

2 I m p l i c i t  in t h i s  p r o v i s i o n  is t h e  h y p o t h e s i s  t h a t  w i t h o u t  
t h i s  c l a u s e ,  a f e d e r a l  c o u r t  w o u l d  a u t o m a t i c a l l y  g r a n t  g r e a t e r  
d e f e r e n c e  t o  a f e d e r a l  a g e n c y  t h a n  to a S t a t e  a g e n c y .
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A n a l y s i s  o f  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  o f  r e v i e w  in 
t h e  c o n t e x t  of  A N I L C A  is a m a t t e r  o f  f e d e r a l  c o m m o n  law. A s  w i t h  
a n y  m a t t e r  o f  c o m m o n  law, t h e  m e a n i n g  o f  " a r b i t r a r y  a n d  c a p r i c i o u s "  
is c o n s t a n t l y  e v o l v i n g .  T h e r e  a r e  few, i f  any, " b r i g h t  l i n e "  
d i s t i n c t i o n s  o r  d e f i n i t i o n s .  I n t e r p r e t a t i o n  o f  t h i s  s t a n d a r d  is 
a l w a y s  s u b j e c t  t o  t h e  d i s c r e t i o n  o f  a n  i n d i v i d u a l  j u d g e ,  a l b e i t  
s u b j e c t  t o  a p p e l l a t e  r e v i e w .

T h e  s t a n d a r d s  u s e d  t o  g u i d e  f e d e r a l  j u d i c i a l  r e v i e w  o f  a g e n c y  
d e c i s i o n s  a t  t h e  t r i a l  c o u r t  l e v e l  o c c u p y  a s p e c t r u m 3 . A t  o n e  e n d  
o f  t h e  s p e c t r u m  is t o t a l  u n r e v i e w a b i l i t y .  A t  t h e  o t h e r  e n d  o f  t h e  
s p e c t r u m  is de novo r e v i e w ,  w h e r e  t h e  c o u r t  i n d e p e n d e n t l y  p e r f o r m s  
t h e  f a c t - f i n d i n g  task, m u c h  l i k e  an  a g e n c y ' s  r e g u l a t o r y  h e a r i n g 4.

T h e  m o s t  c o m m o n  t y p e  of  j u d i c i a l  r e v i e w ,  i n c l u d i n g  " a r b i t r a r y  a n d  
c a p r i c i o u s "  r e v iew, is in t h e  m i d d l e  o f  t h e  s p e c t r u m .

T h e  m i d d l e  g r o u n d  o f  j u d i c i a l  r e v i e w  o f  a g e n c y  a c t i o n s  h a s  b e e n  
v a r i o u s l y  s t a t e d  b y  l e g i s l a t i v e  b o d i e s .  E x a m p l e s  i n c l u d e :
" c l e a r l y  e r r o n e o u s , "  " c l e a r  e r r o r  o f  j u d g m e n t , "  " s u b s t a n t i a l  
e v i d e n c e , "  " a r b i t r a r y  a n d  c a p r i c i o u s , "  a n d  " a b u s e  o f  d i s c r e t i o n . "  
E a c h  o f  t h e s e  d i f f e r e n t  s t a t u t o r y  f o r m u l a t i o n s  o f  t h e  s t a n d a r d  f o r  
j u d i c i a l  r e v i e w  o f  a g e n c y  a c t i o n  h a s  b e e n  l a b o r i o u s l y  e x p l i c a t e d  b y  
j u d g e s  i n  m a n y  t h o u s a n d s  of cases.

T h e r e  is c o n s i d e r a b l e  c y n i c i s m  a m o n g  m a n y  l e g a l  c o m m e n t a t o r s  a b o u t  
j u d i c i a l  s o p h i s t r y  in i n t e r p r e t i n g  a n d  a p p l y i n g  t h e  d i f f e r e n t  
m i d d l e  g r o u n d  s t a n d a r d s  o f  j u d i c i a l  r e v i e w .  I t  is n o n e t h e l e s s  
u s e f u l  t o  b e  f a m i l i a r  w i t h  s o m e  o f  t h e  j u d i c i a l  d e f i n i t i o n s  o f  t h e  
" a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  o f  r e v i e w .

T h e  f o l l o w i n g  s t a t e m e n t  b y  t h e  U.S. S u p r e m e  C o u r t  is c u r r e n t l y  t h e  
p r e e m i n e n t  e x p l a n a t i o n  o f  " a r b i t r a r y  a n d  c a p r i c i o u s "  r e v i e w .

. . . a n  a g e n c y  r u l e  w o u l d  b e  a r b i t r a r y  a n d  c a p r i c i o u s  if t h e  
a g e n c y  h a s  r e l i e d  o n  f a c t o r s  w h i c h  C o n g r e s s  h a s  n o t  i n t e n d e d  
it t o  c o n s i d e r ,  e n t i r e l y  f a i l e d  t o  c o n s i d e r  a n  i m p o r t a n t  
a s p e c t  o f  t h e  p r o b l e m ,  o f f e r e d  a n  e x p l a n a t i o n  f o r  i t s  d e c i s i o n  
t h a t  r u n s  c o u n t e r  t o  t h e  e v i d e n c e  b e f o r e  t h e  a g e n c y ,  o r  is so  
i m p l a u s i b l e  t h a t  it c o u l d  n o t  b e  a s c r i b e d  t o  a d i f f e r e n c e  in 
v i e w  o r  t h e  p r o d u c t  of a g e n c y  e x p e r t i s e .

M o t o r  V e h i c l e  M a n u f a c t u r e r s  Assn. v  S t a t e  F a r m  M u t u a l  A u t o m o b i l e

1 .  T h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  o f  r e v i e w

3 I n  t h e  f e d e r a l  s y s tem, t r i a l  l e v e l  is t h e  D i s t r i c t  Court.

4 T h e  S u p r e m e  C o u r t  f i r s t  d r e w  t h e  d i s t i n c t i o n  b e t w e e n  
r e v i e w a b l e  a n d  u n r e v i e w a b l e  a g e n c y  a c t i o n s  in t h e  f a m o u s  c a s e  
o f  M a r b u r v  v  M a d i s o n . 5 U.S. (1 C r a n c h )  137, 170 (1803).
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Ins. C o . . 463 U.S. 29, 103 S.Ct. 2856, 2 8 6 6 - 2 8 6 7  (1983); s e e  a l s o  
A r k a n s a s  v  O k l a h o m a , 503 U.S. 91, 113 (1992).

I n  s e e k i n g  t o  u n d e r s t a n d  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  o f  
r e v i e w ,  it w o u l d  b e  a m i s t a k e  t o  fail t o  c o n s i d e r  t h e  h u g e  
i m p o r t a n c e  o f  h o w  a n  a g e n c y  f o r m a l l y  j u s t i f i e s  its r e g u l a t o r y  
d e c i s i o n s  w h e n  t h e  a g e n c y  p r o d u c e s  w r i t t e n  f i n d i n g s .  T h e  s t a t e m e n t  
b e l o w ,  is i l l u s t r a t i v e :

A  f e d e r a l  a g e n c y ' s  r u l e  is a r b i t r a r y  a n d  c a p r i c i o u s  a n d  m a y  b e  
s e t  a s i d e  b y  a c o u r t  if t h e  a g e n c y  r e l i e s  o n  i m p r o p e r  facts, 
i g n o r e s  i m p o r t a n t  a r g u m e n t s  o r  e v i d e n c e ,  f a i l s  t o  a r t i c u l a t e  
a r e a s o n e d  b a s i s  f o r  t h e  rule, o r  p r o d u c e s  a n  e x p l a n a t i o n  t h a t  
is s o  i m p l a u s i b l e  t h a t  it c o u l d  n o t  b e  a s c r i b e d  t o  a 
d i f f e r e n c e  in v i e w  o r  t h e  p r o d u c t  o f  a g e n c y  e x p e r t i s e .

N a t u r a l  R e s o u r c e s  D e f e n s e  C o u n c i l .  Inc.. v  E . P . A . . 822 F . 2 d  104 
(D.C. Cir. 1 9 8 7 ) . i

T h e s e  j u d i c i a l  d e s c r i p t i o n s  o f  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  
s t a n d a r d  s h o u l d  p r o v i d e  a g ood, g e n e r a l  u n d e r s t a n d i n g  o f  t h e  term.

A s  a p r a c t i c a l  m a t t e r ,  u n d e r  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  test, 
it is a r e l a t i v e l y  s i m p l e  m a t t e r  f o r  a r e v i e w i n g  court, if it is so 
i n c l i n e d ,  t o  o v e r t u r n  a g e n c y  a c t i o n .

L i k e w i s e ,  i f  a c o u r t  w a n t s  t o  u p h o l d  an a g e n c y ' s  a c t i o n ,  it is j u s t  
as s i m p l e  f o r  t h e  c o u r t  to  r e v i e w  t h e  a g e n c y ' s  d e c i s i o n ,  s u m m a r i z e  
t h e  a d m i n i s t r a t i v e  r e c o r d ,  p e r h a p s  n o t e  t h a t  t h e  c o u r t  w o u l d  n o t  
n e c e s s a r i l y  h a v e  r e a c h e d  t h e  s a m e  c o n c l u s i o n  as t h e  a g e n c y ,  t h e n  
p o n t i f i c a l l y  o p i n e  t h a t  t h e  c o u r t  m u s t  n o n e t h e l e s s  r e f r a i n  f r o m  
s u b s t i t u t i n g  its j u d g m e n t  f o r  t h a t  o f  t h e  agency.

E a c h  o f  t h e s e  t w o  a p p r o a c h e s  is c o m m o n  in j u d i c i a l  r e v i e w  o f  a g e n c y  
a c t i o n s  u n d e r  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d .

In a n u t s h e l l ,  F e d e r a l  D i s t r i c t  C o u r t  j u d g e s  h a v e  t r e m e n d o u s  
d i s c r e t i o n  w h e n  t h e y  r e v i e w  t h e  d e c i s i o n s  o f  a d m i n i s t r a t i v e  
a g e n c i e s  u n d e r  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d .

T h e  f o r e m o s t  c o m m e n t a t o r  in t h e  f i e l d  of f e d e r a l  a d m i n i s t r a t i v e  l a w  
(K.C. Davis) h a s  w r i t t e n  a s u m m a r y  o f  t h e  l a w  of  t h i s  m i d d l e  g r o u n d  
o f  j u d i c i a l  r e v i e w  t h a t  m a y  b e  m o r e  r e l i a b l e  t h a n  t h e  m a n y  
c o m p l e x i t i e s  t h a t  a r e  c o n s t a n t l y  r e p e a t e d  in f e d e r a l  j u d i c i a l

5 I n  t h e  9th C i r c u i t ,  it h a s  b e e n  h e l d  t h a t  a C o u r t  of 
A p p e a l s  m u s t  u p h o l d  t h e  f i n d i n g s  of fact of an  a d m i n i s t r a t i v e  
a g e n c y  if t h e  a g e n c y ' s  f i n d i n g s  a r e  s u p p o r t e d  b y  " s u b s t a n t i a l  
e v i d e n c e "  (a l o w  t h r e s h o l d )  . As  to  q u e s t i o n s  o f  law, 
a p p e l l a t e  r e v i e w  is p l e n a r y .  SEE: P o t a t o  S a l e s  Co., Inc.,
v  Dept, of  A g r i c u l t u r e . 92 F . 3 d  800 (9th Cir. 1996).
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C o u r t s  u s u a l l y  s u b s t i t u t e  j u d g m e n t  o n  t h e  k i n d  o f  q u e s t i o n s  o f  
l a w  t h a t  a r e  w i t h i n  t h e i r  s p e c i a l  c o m p e t e n c e ,  b u t  o n  o t h e r  
q u e s t i o n s  t h e y  l i m i t  t h e m s e l v e s  t o  d e c i d i n g  r e a s o n a b l e n e s s ;  
t h e y  d o  n o t  c l a r i f y  t h e  m e a n i n g  o f  r e a s o n a b l e n e s s  b u t  r e t a i n  
f u l l  d i s c r e t i o n  in e a c h  c a s e  t o  s t r e t c h  i t  in  e i t h e r  
d i r e c t i o n .

Davis, A d m i n i s t r a t i v e  L a w  T r e a t i s e . (2d ed. 1984) V o l .  5, § 29:1, 
p. 332.

I n  o t h e r  w o r d s ,  a c c o r d i n g  t o  P r o f e s s o r  D a v i s ,  u n d e r  t h e  " a r b i t r a r y  
a n d  c a p r i c i o u s "  s t a n d a r d  o f  r e v i e w ,  w h a t  a f e d e r a l  D i s t r i c t  C o u r t  
j u d g e  is r e a l l y  d e c i d i n g  is w h e t h e r  o r  n o t  t h e  a g e n c y  h a s  c o n v i n c e d  
t h e  j u d g e  t h a t  i t s  r u l e  is " r e a s o n a b l e , "  as w e l l  a s  w h e t h e r  o r  n o t  
t h e  a g e n c y  p r o p e r l y  f o l l o w e d  t h e  s t a t u t e  t h e  a g e n c y  w a s  s e e k i n g  t o  
i m p l e m e n t .  I t  is h a r d  t o  i m a g i n e  a m o r e  f l e x i b l e  s t a n d a r d  of  
j u d i c i a l  r e v i e w .  SEE: I d . , § 2 9 : 7  p. 359.

A c c o r d i n g  t o  P r o f e s s o r  Dav i s ,  a l l  t h e  j u d i c i a l  a n d  s t a t u t o r y  
v e r b i a g e  p u r p o r t i n g  t o  r e f i n e  t h e  f o r e g o i n g  s u m m a r y  o f  t h e  m i d d l e  
g r o u n d  o f  j u d i c i a l  r e v i e w  is u s e l e s s  e m b r o i d e r y ,  t a n t a m o u n t  t o  w h a t  
S h a k e s p e a r e  w r o t e  in K i n g  J o h n . IV, ii:

T o  b e  p o s s e s s ' d  w i t h  d o u b l e  pomp,
T o  g u a r d  a t i t l e  t h a t  w a s  r i c h  b e f o r e ,
T o  g i l d  r e f i n e d - g o l d ,  t o  p a i n t  t h e  lily,
T o  t h r o w  a p e r f u m e  o n  t h e  v i o l e t ,
T o  s m o o t h  t h e  ice, o r  a d d  a n o t h e r  h u e  
U n t o  t h e  r a i n b o w ,  o r  w i t h  t a p e r  l i g h t  
T o  s e e k  t h e  b e a u t e o u s  e y e  o f  h e a v e n  to  g a r n i s h ,
Is w a s t e f u l  a n d  r i d i c u l o u s  e x c e s s .

P r o f e s s o r  D a v i s  a d d s  t h at:

T h e  m o s t  p r o m i n e n t  e x a m p l e  of  s u c h  u s e l e s s  e m b r o i d e r y  is t h e  
c o n f u s e d  l a w  a b o u t  t h e  c o m p a r i s o n  o f  t h e  " a r b i t r a r y  a n d  
c a p r i c i o u s "  s t a n d a r d  w i t h  t h e  " s u b s t a n t i a l  e v i d e n c e "  
s t a n d a r d . ..

Davis, A d m i n i s t r a t i v e  L a w  T r e a t i s e . (2d ed. 1984) Vol. 5, § 29:1, 
p. 334; S E E  A L S O  IcL, § 29:7.

o p i n i o n s  t h a t  t r y  t o  e x p l i c a t e  " a r b i t r a r y  a n d  c a p r i c i o u s "  r e v i e w :
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W h a t  is " s u b s t a n t i a l  e v i d e n c e ? "

S u b s t a n t i a l  e v i d e n c e  is m o r e  t h a n  a s c i n t i l l a ,  a n d  m u s t  d o  
m o r e  t h a n  c r e a t e  a s u s p i c i o n  of  t h e  e x i s t e n c e  o f  t h e  f a c t  t o  
b e  e s t a b l i s h e d .  It m e a n s  s u c h  r e l e v a n t  e v i d e n c e  a s  a 
r e a s o n a b l e  m i n d  m i g h t  a c c e p t  as a d e q u a t e  t o  s u p p o r t  a 
c o n c l u s i o n .

N . L . R . B .  v  C o l u m b i a n  E. & S. C o . . 3 0 6  U.S. 292, 300 (1939).

A d d r e s s i n g  t h e  d i s t i n c t i o n  b e t w e e n  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  
a n d  " s u b s t a n t i a l  e v i d e n c e "  s t a n d a r d s ,  P r o f e s s o r  D a v i s  h a s  asked, 
r h e t o r i c a l l y :

W h a t ,  then, is t h e  d i f f e r e n c e  b e t w e e n  t h e  t w o  s t a n d a r d s ,  o r  
a r e  t h e y  t h e  s a m e ?  T h e  s u r p r i s i n g  a n s wer: T h e  c o u r t s  d o  n o t
k n ow!
T h e  s c o p e  of  r e v i e w  m a y  v a r y  f r o m  o n e  c a s e  t o  a n o t h e r  a n d  it 
m a y  v a r y  w i t h  t h e  m o o d  o f  t h e  w r i t e r  o f  t h e  o p i n i o n . 6

Davis, A d m i n i s t r a t i v e  L a w  T r e a t i s e . (2d ed. 1984) Vol. 5, § 29:1, 
p. 335.

D o e s  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  d i f f e r  f r o m  t h e  
" s u b s t a n t i a l  e v i d e n c e ?  s t a n d a r d ?  P r o f e s s o r  D a v i s  a d v i s e s  u s  that:

T h e  b e s t  r e s p o n s e  t o  t h i s  q u e s t i o n  m i g h t  b e  t h a t  q u i b b l i n g  
a b o u t  i t  s h o u l d  b e  a v o i d e d  b e c a u s e ,  w h a t e v e r  t h e  t e c h n i c a l  
a n s w e r ,  c o u r t s  w i l l  g o  o n  s u b s t i t u t i n g  j u d g m e n t  o n  t h e  k i n d  of 
q u e s t i o n s  o f  l a w  t h a t  a r e  w i t h i n  t h e i r  s p e c i a l  c o m p e t e n c e  a n d  
u s i n g  a r e a s o n a b l e n e s s  t e s t  o n  o t h e r  q u e s t i o n s .

a .  T h e  " s u b s t a n t i a l  e v i d e n c e "  s t a n d a r d  c o m p a r e d  t o  t h e
" a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d

6 SEE, for e x a m p l e :  O f f i c e  of  C o m m u n i c a t i o n  o f  t h e  U n i t e d
C h u r c h  o f  C h r i s t  v  F . C . C . . 707 F . 2 d  1413, 1 4 2 2 - 1 4 2 6  (D.C.Cir.
1983) :

O v e r  t h e  years, t h e s e  p h r a s e s  " a r b i t r a r y , "  " c a p r i c i o u s , "
a n d  " a b u s e  o f  d i s c r e t i o n , "  a s  w e l l  a s  t h e  j u d i c i a l
p r e c e d e n t  i n t e r p r e t i n g  t h e m  h a v e  d e v e l o p e d  a d e c e p t i v e l y  
t a l i s m a n i c  q u a l i t y — t h e  m e r e  m e c h a n i s t i c  i n c a n t a t i o n  of 
t h e  t e r m s  is p r e s u m e d  t o  e v o k e  t h e  a p p r o p r i a t e  j u d i c i a l  
m i n d - s e t .

O r  P a c i f i c  L e g a l  F o u n d a t i o n  v  Dept. T r a n s p o r t a t i o n . 593 F . 2 d  
1338, 1343, n 35 (D.C.Cir. 1971), cert, d e n i e d ,  444 U.S.
8 3 0 ( 1 9 7 1 )  :

. . .we a g r e e  w i t h  t h e  e m e r g i n g  c o n s e n s u s  of  t h e  C o u r t s  of 
A p p e a l s  t h a t  t h e  d i s t i n c t i o n  b e t w e e n  t h e  a r b i t r a r y  a n d  
c a p r i c i o u s  s t a n d a r d  a n d  s u b s t a n t i a l  e v i d e n c e  r e v i e w  is 
l a r g e l y  s e m a n t i c . . .
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D a v i s ,  A d m i n i s t r a t i v e  L a w  T r e a t i s e . (2d ed. 1984) Vol. 5, § 29 : 7  
p. 3 5 6 . 7 _

F o r  t h i s  r e a s o n ,  w e  w i l l  n o t  e x a m i n e  a n y  o f  t h e  o t h e r  e x p r e s s i o n s  
u s e d  t o  d e s c r i b e  t h e  m i d d l e  g r o u n d  o f  j u d i c i a l  r e v i e w — " c l e a r l y  
e r r o n e o u s , "  " c l e a r  e r r o r  o f  j u d g m e n t , "  o r  " a b u s e  o f  d i s c r e t i o n . "

I n s t e a d ,  w e  e m p h a s i z e  t h a t  in t h e  c o n t e x t  o f  f e d e r a l  c o m m o n  law, 
t h e  m i n d - s e t  o f  t h e  j u d g e  b e f o r e  w h o m  a c a s e  is h e a r d  is p r o b a b l y  
o f  f a r  m o r e  i m p o r t a n c e  t h a n  t h e  p a r t i c u l a r  v e r b a l  f o r m u l a  r e c i t e d  
in  a  s t a t u t e  p u r p o r t i n g  t o  p r e s c r i b e  t h e  s t a n d a r d  of  j u d i c i a l  
r e v i e w  o f  a g e n c y  a c t i o n ,  u n l e s s  t h e  s t a t u t e  s p e c i f i e s  t h e  e x t r e m e  
o f  "de novo" r e v i e w .  W h e t h e r  a s t a t u t e  s p e c i f i e s  " a r b i t r a r y  a n d  
c a p r i c i o u s , "  " s u b s t a n t i a l  e v i d e n c e , "  " c l e a r l y  e r r o n e o u s , "  etc., is 
p r o b a b l y  o f  f a r  m o r e  i m p o r t a n c e  t o  l e g i s l a t o r s  t h a n  t o  judg e s .

" T h e  l a w  is, then, all at o n e  time, t h a t  t h e  o n e  t e s t  
r e q u i r e s  m o r e  t h a n  t h e  ot h e r ,  t h a t  t h e  o t h e r  r e q u i r e s  m o r e  t h a n  t h e  
one, a n d  t h a t  t h e  d i f f e r e n c e  b e t w e e n  t h e  t w o  t e s t s  is l a r g e l y  
s e m a n t i c !  If l a w m a k e r s  h a d  a m a l e v o l e n t  p u r p o s e  o f  p r e v e n t i n g  
c l a r i t y  (as t h e y  s u r e l y  d o  n o t ) , c o u l d  t h e y  a c c o m p l i s h  t h a t  p u r p o s e  
m o r e  e f f e c t i v e l y ?

T h e  a n s w e r  is yes, f o r  t h e y  h a v e  m a d e  t h e  d i f f i c u l t i e s  s t i l l  
g r e a t e r .  ...

I f  d i f f e r e n c e s  in t h e  t h r e e  s t a n d a r d s  exist, t h e  l e a s t  
e x a c t i n g  r e v i e w  is " a r b i t r a r y  o r  c a p r i c i o u s , "  t h e  m i d d l e  o n e  is 
" s u b s t a n t i a l  e v i d e n c e , "  a n d  t h e  m o s t  e x a c t i n g  is " c l e a r  e r r o r  o f  
j u d g m e n t . "
D a v i s ,  A d m i n i s t r a t i v e  L a w  T r e a t i s e . (2d ed. 1984) Vol. 5, § 29:7 
p. 359.
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b. T h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  o f  r e v i e w  
a l l o w s  c o u r t s  t o  e x e r c i s e  a t r e m e n d o u s  l e v e l  o f  
d i s c r e t i o n  in  r e v i e w i n g  a g e n c y  a c t i o n .

T h e  f e d e r a l  A P A  e m b o d i e s  t h e  b a s i c  p r e s u m p t i o n  t h a t  a g e n c y  a c t i o n  
is s u b j e c t  t o  j u d i c i a l  r e v i e w .  SEE: A b b o t t  L a b o r a t o r i e s  v
G a r d n e r . 387 U.S. 136, 140 (1967); C i t i z e n s  t o  P r e s e r v e  O v e r t o n  
P a r k  v  V o l o e . 4 0 1  U.S. 402 ( 1 9 7 1 ) . 8

T h e  p r o p o s a l  o f  t h e  G o v e r n o r ' s  T a s k  F o r c e  o n  S u b s i s t e n c e  (1997) t o  
a m e n d  A N I L C A  § 807 e n s u r e s  t h a t  t h e  S t a t e ' s  d e c i s i o n s  i m p l e m e n t i n g  
t h e  A N I L C A  s u b s i s t e n c e  p r i o r i t y  w i l l  b e  r e v i e w a b l e .  E x i s t i n g  
A N I L C A  § 807 g u a r a n t e e s  t h e  r i g h t  o f  " a g g r i e v e d  p e r s o n s "  t o
c h a l l e n g e  a n y  f a i l u r e  t o  a d e q u a t e l y  p r o v i d e  f o r  t h e  s u b s i s t e n c e  
p r i o r i t y .  (16 U . S . C .  § 3117.) (This i n c l u d e s  a g e n c y  i n a c t i o n . )

D e s p i t e  a l l  t h e  d i f f e r e n t  v e r b a l  f o r m u l a e  t h a t  h a v e  b e e n  b r o u g h t  t o  
b e a r  o n  t h e  p r o b l e m ,  it is g e n e r a l l y  a c c e p t e d  t h a t  j u d i c i a l  r e v i e w  
u n d e r  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  c a n  b e  j u s t  a b o u t  as 
s e a r c h i n g ,  o r  as d e f e r e n t i a l ,  as t h e  j u d g e  w h o  h e a r s  t h e  c a s e  
w i s h e s  t h e  s t a n d a r d  t o  be. T h e r e  is e n o u g h  s l a c k  in t h e  " a r b i t r a r y  
a n d  c a p r i c i o u s "  y a r d s t i c k  t o  a c c o m m o d a t e  w h a t e v e r  l e v e l  o f  r i g o r  a 
p a r t i c u l a r  j u d g e  w i s h e s  to  b r i n g  t o  t h e  p r o c e s s  o f  r e v i e w .

F e d e r a l  j u d g e s  o f t e n  w r i t e  t h a t  it is o n l y  i n  t h e  f i e l d s  of  
s t a t u t o r y  c o n s t r u c t i o n ,  o r  a n a l y s i s  of  l e g i s l a t i v e  h i s t o r y ,  t h a t  
c o u r t s  e n j o y  " s p e c i a l  c o m p e t e n c e . "  C o n s e q u e n t l y ,  w h e n  j u d i c i a l  
r e v i e w  is i n  e i t h e r  of  t h o s e  f i e l d s  o f  u n i q u e  j u d i c i a l  e x p e r t i s e ,  
a c o u r t  n e e d  g i v e  n o  d e f e r e n c e  t o  an a g e n c y ' s  d e c i s i o n .

I n  A l a s k a ,  h o w e v e r ,  p e r h a p s  o n e  s h o u l d  m o d i f y  t h e  s t a n d a r d  a n a l y s i s  
o f  j u d i c i a l  r e v i e w  b y  n o t i n g  t h a t  m o s t  " t r u e  A l a s k a n s "  c o n s i d e r  
t h e m s e l v e s  t o  b e  e x p e r t s  in t h e  f i e l d s  o f  w i l d l i f e  a n d  f i s h e r i e s  
m a n a g e m e n t .  I t  is p o s s i b l e  t h a t  f e d e r a l  j u d g e s  in A l a s k a  s h a r e  
t h i s  c o m m o n  p u b l i c  f e e l i n g  of s p e c i a l  s k i l l .  A s  a c o n s e q u e n c e ,  
s e a r c h i n g  j u d i c i a l  i n q u i r i e s  in c a s e s  i n v o l v i n g  A l a s k a n  f i s h  a n d  
w i l d l i f e  s h o u l d  n o t  b e  p r e s u m e d  t o  b e  o u t s i d e  t h e  " s p e c i a l  
c o m p e t e n c e "  o f  f e d e r a l  j u d g e s  in A l a s k a .

I n  A l a s k a ,  it  s e e m s  r e a s o n a b l e  t o  p r e d i c t  t h a t  w h e r e  f i s h e r i e s  or  
w i l d l i f e  m a n a g e m e n t  d i s p u t e s  a r e  c o n c e r n e d ,  s u b s t i t u t i o n  o f  a 
c o u r t ' s  j u d g m e n t  ( f e d e r a l  o r  state) f o r  t h a t  o f  a n  a g e n c y  s h o u l d

8 U n d e r  f e d e r a l  a d m i n i s t r a t i v e  l a w  p r i n c i p l e s ,  a g e n c y  
i n a c t i o n ,  o n  t h e  o t h e r  hand, is p r e s u m p t i v e l y  u n r e v i e w a b l e ,  
b u t  t h e  p r e s u m p t i o n  m a y  b e  r e b u t t e d .  H e c k l e r  v  C h a n e y . 470 
U. S .  821, 833 (1985). B U T  C O M P A R E  S i e r r a  C l u b  v  H o d e l . 848 
F .2d 10 6 8  (10th Cir. 1988), a n d  A d a m s  v R i c h a r d s o n . 480 F . 2 d  
1 1 5 9  (D.C. Cir. en b a n c  1973).
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A  j u d i c i o u s  a p p r o a c h  t o  t h e  j u r i s p r u d e n c e  o f  a d m i n i s t r a t i v e  l a w  
w i l l  r e c o g n i z e  t h a t  t h e  s c o p e  o f  j u d i c i a l  r e v i e w  o f  a g e n c y  
d e c i s i o n s  o c c u p i e s  a c o n t i n u u m .

A t  o n e  e n d  o f  t h e  c o n t i n u u m  l i e s  t h e  f i e l d  o f  s t a t u t o r y  
i n t e r p r e t a t i o n ,  w h i c h  c o u r t s  c o n s i s t e n t l y  d e c l a r e  t o  b e  w i t h i n  
t h e i r  " s p e c i a l  c o m p e t e n c e "  a n d  w h e r e i n  c o u r t s  c o n s e q u e n t l y  d o  n o t  
d e f e r  t o  a g e n c y  d e c i s i o n s .

C o u r t s  a r e  m o s t  p r o n e  t o  s u b s t i t u t e  t h e i r  j u d g m e n t  f o r  t h a t  o f  a n  
a g e n c y  w h e n  t h e  q u e s t i o n  in f r o n t  o f  t h e  c o u r t  is o n e  o f  a n a l y z i n g  
a s t a t u t e  o r  l e g i s l a t i v e  h i s t o r y .  SEE, e.g., W a t t  v  A l a s k a . 101 
S . C t .  1 6 7 3  (1983); K e n a i t z e  I n d i a n  T r i b e  v  A l a s k a . 860 F . 2 d  312, 
3 13 (9th Cir. 1988), c e r t  d e n ied, 4 9 1  U.S. 9 0 5  ( 1 9 8 9 ) . 9

A t  t h e  o t h e r  e n d  o f  t h e  c o n t i n u u m  o f  t h e  s c o p e  o f  j u d i c i a l  r e v i e w ,  
y e t  n o t  s e p a r a t e d  f r o m  t h e  f i r s t  e n d  b y  a " b r i g h t  l i n e , "  l i e s  
j u d i c i a l  r e v i e w  o f  a g e n c y  f i n d i n g s  o f  f a c t  a n d  p o l i c y .  I t  is f a i r  
t o  s a y  t h a t  c o u r t s  a r e  g e n e r a l l y  l e s s  w i l l i n g  t o  s u b s t i t u t e  t h e i r  
j u d g m e n t  f o r  t h a t  o f  a n  a g e n c y  in t h e s e  d o m a i n s ,  e s p e c i a l l y  w h e r e  
t h e  q u e s t i o n  i n v o l v e s  a g e n c y  e x p e r t i s e  o r  b a s i c  p o l i c y .

I n  c o n c l u s i o n ,  o n e  c o u l d  s a y  t h a t  in g e n e r a l ,  s t a t u t o r y  s t a n d a r d s  
l i k e  " a r b i t r a r y  a n d  c a p r i c i o u s "  t h a t  p u r p o r t  to  l i m i t  j u d i c i a l  
r e v i e w  o f  a g e n c y  d e c i s i o n s  a r e  l i k e  t h e  o u t f i e l d  f e n c e s  a t  t h e  
m i n o r  l e a g u e  M i l w a u k e e  B r e w e r s '  b a l l p a r k  w h e n  t h e  t e a m  w a s  o w n e d  b y  
B i l l  V e e c k :  t h e  f e n c e s  c a n  m o v e  in a n d  o u t  f r o m  d a y  t o  day.

n e v e r  c o m e  a s  a  s u r p r i s e .

C h e v r o n  v  N . R . D . C . . 467 U.S. 837 (1984), i n d i c a t e d  a
d o c t r i n a l  s h i f t  b y  t h e  U.S. S u p r e m e  C o u r t  in t h e  f i e l d  of 
f e d e r a l  a d m i n i s t r a t i v e  c o m m o n  law, a n d  h e l d  t h a t  r e v i e w i n g  
c o u r t s  m u s t  a f f i r m  a n y  r e a s o n a b l e  i n t e r p r e t a t i o n  o f  a m b i g u o u s  
l a n g u a g e  in a n  a g e n c y - a d m i n i s t e r e d  s t a t u t e .  N o n e t h e l e s s ,  
t r e m e n d o u s  j u d i c i a l  d i s c r e t i o n  c o n t i n u e s ,  d u e  in p a r t  t o  t h e  
m a l l e a b i l i t y  o f  a d m i n i s t r a t i v e  l a w  d o c t r i n e s ,  t h e  l a r g e  a n d  
i d e o l o g i c a l l y  d i v e r s e  f e d e r a l  j u d i c i a r y ,  a n d  t h e  i n h e r e n t  
l i m i t s  of  a p p e l l a t e  r e v i e w  f o r  e n s u r i n g  c o n s i s t e n c y .
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S e n a t o r  S t e v e n s  h a s  m a d e  s e v e r a l  c h a n g e s  t o  G o v e r n o r  K n o w l e s '  
S u b s i s t e n c e  T a s k  F o r c e ' s  (1997) p r o p o s a l s .  T h e  f o l l o w i n g  s e c t i o n  
o f  t h i s  m e m o  d i s c u s s e s  S e n a t o r  S t e v e n s '  a d d i t i o n  t o  t h e  T a s k  
F o r c e ' s  p r o p o s e d  a m e n d m e n t  t o  A N I L C A  § 807, a d d i n g  t h e  c l a u s e  "or 
o t h e r w i s e  n o t  in a c c o r d a n c e  w i t h  l a w "  t o  t h e  f o r m u l a  o f  " a r b i t r a r y  
a n d  c a p r i c i o u s . " 10

Mr. B i l l  H o r n  h a s  w r i t t e n  t h a t  S e n a t o r  S t e v e n s '  m o d i f i c a t i o n  
" s u b s t a n t i a l l y  w e a k e n s  d e c i s i o n m a k i n g  a u t h o r i t y  o f  S t a t e  a g e n c i e s . "  
I r e s p e c t f u l l y  d i s a g r e e  f o r  t h e  f o l l o w i n g  r e a s o n s .

T h e r e  is e n o r m o u s  j u d i c i a l  d i s c r e t i o n  in t h e  a p p l i c a t i o n  o f  t h e  
" a r b i t r a r y  a n d  c a p r i c i o u s "  s t a n d a r d  of  r e v i e w  u n d e r  f e d e r a l  
a d m i n i s t r a t i v e  c o m m o n  law. It is m y  o p i n i o n  t h a t  t h e  m a r g i n a l  
c h a n g e  c a u s e d  b y  t h e  a d d i t i o n a l  l a n g u a g e  i n s e r t e d  b y  S e n a t o r  
S t e v e n s  w o u l d  b e  o f  m i n i m a l  e f f e c t ,  n o t  " s u b s t a n t i a l . "

T h e  f e d e r a l  A P A  s p e c i f i c a l l y  a l l o w s  a r e v i e w i n g  c o u r t  t o  d e c l a r e  
a g e n c y  a c t i o n  i n v a l i d  if it is " o t h e r w i s e  n o t  in a c c o r d a n c e  w i t h  
l a w . " 5 U. S . C .  § 7 0 6 ( 2 ) ( A ) .

A s  a h y p o t h e t i c a l ,  l e t  us  c o n s i d e r  h o w  a r e v i e w i n g  c o u r t  w o u l d  b e  
l i k e l y  t o  a c t  in t h e  a b s e n c e  o f  S e n a t o r  S t e v e n s '  " o t h e r w i s e  n o t  in 
a c c o r d a n c e  w i t h  l a w "  l a n g u a g e .  W o u l d  a F e d e r a l  D i s t r i c t  J u d g e  b e  
l i k e l y  t o  r e f u s e  t o  v o i d  a g e n c y  a c t i o n  t h a t  w a s  in e x c e s s  of  t h e  
a g e n c y ' s  s t a t u t o r y  j u r i s d i c t i o n ,  w i t h o u t  s u b s t a n t i a l  o b s e r v a n c e  of 
p r o c e d u r e s  r e q u i r e d  b y  law, o r  c o n t r a r y  t o  c o n s t i t u t i o n a l  r i g h t s ?  
I d o u b t  it v e r y  m u ch. 1

C a n  a n y  of  u s  r e a s o n a b l y  c o n c e i v e  o f  a s t a t u t e  t h a t  f o r b i d s  a c o u r t  
t o  v o i d  a g e n c y  a c t i o n  t h a t  is " n o t  in a c c o r d a n c e  w i t h  l a w ? "

It  is n o n e t h e l e s s  t r u e  t h a t  S e n a t o r  S t e v e n s '  m o d i f i c a t i o n  o f  
p r o p o s e d  A N I L C A  § 807 s p e c i f i c a l l y  w i d e n s  t h e  e n u m e r a t e d  g r o u n d s  on 
w h i c h  a c o u r t  c o u l d  v o i d  f i s h  a n d  w i l d l i f e  r e g u l a t i o n s  a d o p t e d  b y  
t h e  S t a t e  u n d e r  a u t h o r i t y  of A N I L C A .  H o w e v e r ,  f o r  t h e  f o r e g o i n g

c .  S e n a t o r  S t e v e n s '  v e r s i o n  o f  a m e n d e d  § 8 0 7

10 T h e s e  c l a u s e s ,  r e c i t e d  s e r i a t i m  b y  j u d g e s  a n d  l a w y e r s  
e v e r  s i n c e  t h e  f e d e r a l  A P A  w a s  a d o p t e d  in 1946, h a v e  a c q u i r e d  
a m a n t r a - l i k e ,  i n c a n t a t o r y  e f f e c t  b y  v i r t u e  o f  t h e i r  l o n g­
s t a n d i n g  l i n k a g e  in § 706 o f  t h e  f e d e r a l  APA. It is p o s s i b l e  
t h a t  t h e y  h a v e  g r o w n  i n t e l l e c t u a l l y  i n s e p a r a b l e  f o r  f e d e r a l  
j u d g e s  w h o s e  e n t i r e  c a r e e r  e x p e r i e n c e  w i t h  a d m i n i s t r a t i v e  l a w  
h a s  i n v o l v e d  u s i n g  t h e s e  c l a u s e s  a l m o s t  i n t e r c h a n g e a b l y .

11 S E E  A L SO: U.S. v A l e x a n d e r . 928 F . 2 d  942, 947 n. 9 (9th
Cir. 1991): " W h e r e  C o n g r e s s  h a s  m e a n t  t o  p r e c l u d e  us f r o m
p a s s i n g  u p o n  t h e  v a l i d i t y  o f  a s t a t u t e ,  it h a s  s a i d  so 
e x p l i c i t l y . "  ( c i t a t i o n s  a n d  q u o t a t i o n s  o m i t t e d . )
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r e a s o n s ,  I b e l i e v e  t h a t  S e n a t o r  S t e v e n s 1 a d d i t i o n  is m o r e  o f  a 
c o s m e t i c  c h a n g e  t h a n  a s u b s t a n t i v e  one.
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W e  n e x t  l o o k  b r i e f l y  a t  c u r r e n t  p r a c t i c e  in t h e  9 t h  C i r c u i t  C o u r t  
o f  A p p e a l s  i n t e r p r e t i n g  a n d  a p p l y i n g  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  
s t a n d a r d .

It  is t h e  c u r r e n t  j u d i c i a l  c a n t  t o  w r i t e  t h a t  t h e  f u n c t i o n  o f  a 
r e v i e w i n g  c o u r t  is m e r e l y  t o  d e t e r m i n e  w h e t h e r  an  a g e n c y  h a s  
c o n s i d e r e d  a l l  t h e  r e l e v a n t  f a c t o r s  a n d  a r t i c u l a t e d  a r a t i o n a l  
c o n n e c t i o n  b e t w e e n  t h e  f a c t s  f o u n d  a n d  t h e  c h o i c e  m a de. e.g., 
W a s h i n g t o n  C r a b  P r o d u c e r s .  Inc.. v  M o s b a c h e r , 924 F . 2 d  1438, 14 4 1  
(9th Cir. 1990).

I n  t h e  c o n t e x t  o f  f a c t - f i n d i n g ,  c o u r t s  t y p i c a l l y  s t a t e  t h a t  t h e y  
c a n n o t  s u b s t i t u t e  t h e i r  j u d g m e n t  f o r  t h a t  o f  t h e  a g e n c y .  e.g., 
A l l i a n c e  A g a i n s t  I F O ' s  v  B r o w n . 84 F . 3 d  343, 345, 350 (9th Cir. 
1996) ; c e r t  d e n i e d  117 S.Ct. 1467; A l a s k a  F a c t o r y  T r a w l e r  Assn. 
v  B a l d r i d g e . 831 F . 2 d  1456, 1460 (9th Cir. 1987).

I
N o n e t h e l e s s ,  c o u r t s  c a n  s u b s t i t u t e  t h e i r  j u d g m e n t  f o r  t h a t  of  an 
a g e n c y  in  t h e  c o n t e x t  o f  f a c t - f i n d i n g  v i a  t h e  r u b r i c  of  s t a t i n g  
t h a t  t h e  a g e n c y  h a s  f a i l e d  t o  a r t i c u l a t e  a r a t i o n a l  c o n n e c t i o n  
b e t w e e n  t h e  f a c t s  a n d  t h e  a g e n c y ' s  d e c i s i o n .

B i c y c l e  T r a i l s  C o u n c i l  o f  M a r i n  v B a b b i t t . 82 F . 3 d  14 4 5  (9th Cir.
1996) , ("BTCM") is a n  i n s t r u c t i v e  c a s e  t o  s t u d y  for p u r p o s e s  of 
s e e k i n g  t o  u n d e r s t a n d  t h e  c u r r e n t  s t a t e  o f  j u d i c i a l  r e v i e w  of 
a g e n c y  a c t i o n s  in t h e  9 t h  C i rcuit. T h e  f a c t s  i n v o l v e d  N a t i o n a l  
P a r k  S e r v i c e  r e g u l a t i o n s  g o v e r n i n g  t h e  u s e  o f  b i c y c l e s  a r o u n d  t h e  
G o l d e n  G a t e  B r i d g e  R e c r e a t i o n  Area.

T h e  p o r t i o n s  of t h e  d e c i s i o n  in B T C M  e x c e r p t e d  b e l o w  d e a l  f i r s t  
w i t h  j u d i c i a l  r e v i e w  o f  an a g e n c y ' s  i n t e r p r e t a t i o n  o f  its o w n  
s t a t u t e ,  t h e n  w i t h  j u d i c i a l  r e v i e w  o f  t h e  a g e n c y ' s  f i n d i n g s  of 
f a c t s . 12

d .  C u r r e n t  9 t h  C i r c u i t  l a w  o n  t h e  s c o p e  o f  r e v i e w

12 F e d e r a l  c o u r t s  r e c o g n i z e  a d i s t i n c t i o n  b e t w e e n  
" i n t e r p r e t i v e "  r u l e s  a n d  " s u b s t a n t i v e "  rules.

1) " A n  i n t e r p r e t i v e  r u l e  e x p r e s s e s  t h e  a g e n c y ' s  v i e w  o f  w h a t  
a n o t h e r  rule, r e g u l a t i o n ,  o r  s t a t u t e  m e a n s . . . t h e  s c o p e  o f  j u d i c i a l  
r e v i e w  is b r o a d  b e c a u s e  t h e  i n t e r p r e t a t i o n  of s t a t u t o r y  l a n g u a g e  
d o e s  n o t  i n v o l v e  t h e  a g e n c y ' s  d i s c r e t i o n . "  P a c i f i c  G a s  f; E l e c t r i c  
Co. v  F P C . 5 0 6  F . 2d 33, 37, n. 14 (D.C. Cir. 1974).

2) A  " s u b s t a n t i v e "  r u l e  (also k n o w n  as a " l e g i s l a t i v e "  rule) 
h a s  b e e n  d e f i n e d  as o n e  w h i c h  " e s t a b l i s h e s  a s t a n d a r d  o f  c o n d u c t  
w h i c h  h a s  t h e  f o r c e  o f  l a w . . . A  g e n e r a l  s t a t e m e n t  of p o l i c y ,  on t h e  
o t h e r  hand, d o e s  n o t  e s t a b l i s h  a ' b i n d i n g  norm. ' It is n o t  f i n a l l y  
d e t e r m i n a t i v e  of t h e  i s s u e s  o r  r i g h t s  t o  w h i c h  it is a d d r e s s e d .  
T h e  a g e n c y  c a n n o t  a p p l y  o r  r e l y  u p o n  a g e n e r a l  s t a t e m e n t  o f  p o l i c y  
as  l a w  b e c a u s e  a g e n e r a l  s t a t e m e n t  of  p o l i c y  o n l y  a n n o u n c e s  w h a t

( c o n t i n u e d . . . )
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I n  B T C M . t h e  9 t h  C i r c u i t 13 w r o t e  t h a t  t h e  U n i t e d  S t a t e s  S u p r e m e  
C o u r t  h a s  e s t a b l i s h e d  a t w o - s t e p  p r o c e s s  f o r  r e v i e w i n g  a n  a g e n c y ' s  
c o n s t r u c t i o n  o f  t h e  s t a t u t e  it a d m i n i s t e r s .

F i r s t ,  a l w a y s ,  is t h e  q u e s t i o n  w h e t h e r  C o n g r e s s  h a s  d i r e c t l y  
s p o k e n  t o  t h e  p r e c i s e  q u e s t i o n  a t  i s s u e .  I f  t h e  i n t e n t  o f  
C o n g r e s s  is c l e a r ,  t h a t  is t h e  e n d  o f  t h e  m a t t e r ;  f o r  t h e  
c o u r t ,  a s  w e l l  a s  t h e  a g e n c y ,  m u s t  g i v e  e f f e c t  t o  t h e  
u n a m b i g u o u s l y  e x p r e s s e d  i n t e n t  o f  C o n g r e s s .  If, h o w e v e r ,  t h e  
c o u r t  d e t e r m i n e s  t h a t  C o n g r e s s  h a s  n o t  d i r e c t l y  a d d r e s s e d  t h e  
p r e c i s e  q u e s t i o n  a t  issue, t h e  c o u r t  d o e s  n o t  s i m p l y  i m p o s e  
i t s  o w n  c o n s t r u c t i o n  o f  t h e  s t a t u t e ,  a s  w o u l d  b e  n e c e s s a r y  in 
t h e  a b s e n c e  o f  a n  a d m i n i s t r a t i v e  i n t e r p r e t a t i o n .  R a t h e r ,  if 
t h e  s t a t u t e  is s i l e n t  o r  a m b i g u o u s  w i t h  r e s p e c t  t o  t h e  
s p e c i f i c  issue, t h e  q u e s t i o n  f o r  t h e  c o u r t  is w h e t h e r  t h e  
a g e n c y ' s  a n s w e r  is b a s e d  o n  a p e r m i s s i b l e  c o n s t r u c t i o n  o f  t h e  
s t a t u t e .  C h e v r o n  U . S . A .  v  N . R . D . C . . 467 U.S. 837, 8 4 2 - 8 4 3
(1984) .

B i c y c l e  T r a i l s  C o u n c i l  o f  M a r i n  v  B a b b i t t . 82 F . 3 d  1445, 14 5 2  (9th 
Cir. 19 9 6 ) .

S t e p  o n e  i n  t h i s  a n a l y s i s  r e q u i r e s  a c o u r t  t o  u s e  t r a d i t i o n a l  t o o l s  
o f  s t a t u t o r y  c o n s t r u c t i o n .  If  C o n g r e s s  h a d  a n  i n t e n t i o n  o n  t h e  
p r e c i s e  q u e s t i o n  a t  issue, t h a t  i n t e n t  is t h e  l a w  a n d  i t  m u s t  b e  
g i v e n  e f f e c t .  Id., c i t i n g  C h e v r o n  a t  843, n. 9.

If  a n  a g e n c y  d e c i s i o n  r e p r e s e n t s  a r e a s o n a b l e  a c c o m m o d a t i o n  of 
c o n f l i c t i n g  p o l i c i e s  t h a t  w e r e  c o m m i t t e d  t o  t h e  a g e n c y ' s  c a r e  b y  
t h e  s t a t u t e ,  then, a t  l e a s t  in t h e o r y ,  c o u r t s  s h o u l d  n o t  d i s t u r b  
t h e  a g e n c y ' s  c h o i c e  " u n l e s s  it a p p e a r s  f r o m  t h e  s t a t u t e  o r  its 
l e g i s l a t i v e  h i s t o r y  t h a t  t h e  a c c o m m o d a t i o n  is n o t  o n e  t h a t  C o n g r e s s

12(.. . c o n t i n u e d )
t h e  a g e n c y  s e e k s  t o  e s t a b l i s h  a s  p o l i c y .  A  p o l i c y  s t a t e m e n t  
a n n o u n c e s  t h e  a g e n c y ' s  t e n t a t i v e  i n t e n t i o n s  f o r  t h e  f u t u r e . "  
P a c i f i c  G a s  & E l e c t r i c  Co. v  F P C . 506 F . 2 d  33, 38 (D.C. Cir. 1974).

T h e  s c o p e  o f  r e v i e w  f o r  " s u b s t a n t i v e "  o r  " l e g i s l a t i v e "  r u l e s  
is n a r r o w e r  a n d  m o r e  d e f e r e n t i a l  t h a n  f o r  " i n t e r p r e t i v e "  rules. 
(SEE g e n e r a l l y :  B a t t e r t o n  v  F r a n c i s . 432 U.S. 416, 425 (1977).)

13 A  r e c e n t  c a s e  f r o m  t h e  D i s t r i c t  o f  A l a s k a  d e a l i n g  w i t h  a n  
a g e n c y ' s  s t a t u t o r y  i n t e r p r e t a t i o n  is O r e g o n  P o r t l a n d  C e m e n t  
Co. v  U.S. Dept. I n t e r i o r . 590 F. Supp. 52 (D. A l a s k a  1984). 
T h e r e ,  t h e  c o u r t  w r o t e  t h a t  a c o u r t  is o b l i g e d  t o  a c c e p t  t h e  
a d m i n i s t r a t i v e  c o n s t r u c t i o n  o f  a s t a t u t e  o n l y  i n s o f a r  a s  it is 
r e a s o n a b l e . . .and c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  C o n g r e s s  in 
a d o p t i n g  t h e  s t a t u t e .  W h e r e  a s t a t u t o r y  m a n d a t e  is d e t a i l e d  
a n d  s p e c i f i c ,  t h e  a m o u n t  o f  d e f e r e n c e  d u e  an  a g e n c y  d e c i s i o n  
is " t e m p e r e d , "  a n d  d e f e r e n c e  is l e s s  a p p r o p r i a t e .  Id. a t  56.
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w o u l d  h a v e  s a n c t i o n e d . "  C h e v r o n . 4 6 7  U . S .  a t  8 4 5 . u

B i c y c l e  T r a i l s  C o u n c i l  o f  M a r i n  v  B a b b i t t . 82 F . 3 d  1445, 1454 (9th 
Cir. 1996).

A t  S t e p  two, t h e  c o u r t  n e e d  n o t  c o n c l u d e  t h a t  t h e  a g e n c y  
c o n s t r u c t i o n  o f  t h e  s t a t u t e  w a s  t h e  o n l y  o n e  it p e r m i s s i b l y  
c o u l d  h a v e  a d o p t e d  t o  u p h o l d  t h e  a g e n c y ' s  c o n s t r u c t i o n ,  or  
e v e n  t h e  r e a d i n g  o f  t h e  s t a t u t e  t h a t  t h e  c o u r t  w o u l d  h a v e  
c h o s e n  if t h e  q u e s t i o n  h a d  c o m e  u p  f i r s t  in a j u d i c i a l  
p r o c e e d i n g .  Id. a t  843 n 10.

B i c y c l e  T r a i l s  C o u n c i l  o f  M a r i n  v  B a b b i t t . 82 F . 3 d  1445, 1454 (9th 
Cir. 19 9 6 ) .

T a k e n  l i t e r a l l y ,  t h i s  m e t h o d  t r a n s l a t e s  t o  j u d i c i a l  d e f e r e n c e  t o  a n  
e x p e r i e n c e d  a g e n c y ' s  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e  it is c h a r g e d  
w i t h  a d m i n i s t e r i n g .

R e g a r d i n g  t h e  a p p l i c a t i o n  o f  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  
s t a n d a r d  t o  a g e n c y  f i n d i n g s  o f  fa c t  a n d  p o l i c y  d e c i s i o n s ,  t h e  9th 
C i r c u i t  r e l i e d  o n  t h e  c u r r e n t  U.S. S u p r e m e  C o u r t  g u i d e l i n e  (M o t o r  
V e h i c l e  M a n u f a c t u r e r s  Assn. v S t a t e  F a r m  M u t u a l  A u t o m o b i l e  Ins. 
C o . , 463 U.S. 29, 43 (1983) ), a n d  its o w n  p r e c e d e n t s .

A n  a g e n c y  d e c i s i o n  c a n  b e  f o u n d  " a r b i t r a r y  a n d  c a p r i c i o u s "  w h e r e  
t h e  a g e n c y  " e n t i r e l y  f a i l e d  to c o n s i d e r  a n  i m p o r t a n t  a s p e c t  o f  t h e  
p r o b l e m . "  B i c y c l e  T r a i l s  C o u n c i l  o f  M a r i n  v  B a b b i t t . 82 F . 3 d  1445, 
1 4 6 0  (9th Cir. 1996), c i t i n g  M o t o r  V e h i c l e  M a n u f a c t u r e r s  Assn. v  
S t a t e  F a r m  M u t u a l  A u t o m o b i l e  Ins. C o . . 463 U.S. 29, 43 (1983).

I n  o r d e r  for a n  a g e n c y  d e c i s i o n  t o  b e  u p h e l d  u n d e r  t h e  
a r b i t r a r y  a n d  c a p r i c i o u s  s t a n d a r d ,  a c o u r t  m u s t  f i n d  t h a t  
e v i d e n c e  b e f o r e  t h e  a g e n c y  p r o v i d e d  a r a t i o n a l  b a s i s  f o r  its 
d e c i s i o n .  N o r t h w e s t  M o t o r c y c l e  A s s n . , 18 F . 3 d  1468, 1 4 7 1  (9th 
Cir. 1994), c i t e d  in B i c y c l e  T r a i l s  C o u n c i l  of M a r i n  v  
B a b b i t t . 82 F . 3 d  1445, 1462 (9th Cir. 1996). A f t e r
c o n s i d e r i n g  t h e  r e l e v a n t  data, t h e  [agency] m u s t  a r t i c u l a t e  a 
s a t i s f a c t o r y  e x p l a n a t i o n  f o r  its a c t i o n  i n c l u d i n g  a r a t i o n a l  
c o n n e c t i o n  b e t w e e n  t h e  f a c t s  f o u n d  a n d  t h e  c h o i c e  m ade. I d .

B i c y c l e  T r a i l s  C o u n c i l  o f  M a r i n  v B a b b i t t . 82 F . 3 d  1445, 1462 (9th 
Cir. 1996) .

T r a n s l a t e d  i n t o  p l a i n e r  E n g l i s h ,  t h i s  m e t h o d  of  j u d i c i a l  r e v i e w  o f

14 S E E  A L SO: W i l d e r n e s s  P u b l i c  R i g h t s  F u n d  v  K l e p p e , 608
F. 2 d  1250, 1253 (9th Cir. 1979), c e r t  d e n ied, 446 U.S. 982
(1980), n o t i n g  t h a t  a l l o c a t i o n  of a l i m i t e d  u s e  b e t w e e n  
c o m p e t i n g  u s e r  g r o u p s  is w e l l  w i t h i n  t h e  a r e a  of 
a d m i n i s t r a t i v e  d i s c r e t i o n  g r a n t e d  t o  t h e  NPS.
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f a c t - f i n d i n g  a n d  p o l i c y - m a k i n g  g i v e s  c o u r t s  b r o a d  d i s c r e t i o n  t o  
d e t e r m i n e  w h e t h e r  o r  n o t  t h e  a g e n c y ' s  e x p l a n a t i o n  o f  its a c t i o n  is 
" s a t i s f a c t o r y . "

T h e  N P S  d e c i s i o n - m a k i n g  p r o c e s s  in B T C M  w a s  u p h e l d ,  b u t  w h y ?  T h e  
c o u r t  n o t e d ,  in d i c t u m ,  t h a t  its d e c i s i o n  t o  u p h o l d  t h e  N P S  
r e g u l a t i o n  w a s  p a r t l y  b e c a u s e  t h e  r e g u l a t i o n  a d o p t i o n  p r o c e s s  t o o k  
y e a r s  t o  c o m p l e t e ,  it w a s  e x c e e d i n g l y  d e t a i l e d  a n d  d o c u m e n t e d ,  it 
i n c l u d e d  p u b l i c  p a r t i c i p a t i o n  a n d  c o m m e n t s  f r o m  t h e  m a j o r  u s e r  
g r o u p s ,  w o r k s h o p s  w e r e  h eld, a d e t a i l e d ,  w r i t t e n  s t a f f  a n a l y s i s  a n d  
s u m m a r y  o f  a l l  p u b l i c  c o m m e n t s  w a s  c r e a t e d ,  t h e  c o u r t  w a s  a b l e  t o  
r e v i e w  t h e  a g e n c y ' s  r e s p o n s e s  in w r i t i n g  t o  t h e  p u b l i c  c o m m e n t s ,  
a n d  t h e  u n d e r l y i n g  a u t h o r i z i n g  s t a t u t e  g r a n t e d  N P S  a u t h o r i t y  t o  
a l l o c a t e  b e t w e e n  u s e r  g r o u p s ,  r a t h e r  t h a n  m a n d a t i n g  a p r i o r i t y . 15

A r t i c u l a t i n g  "a s a t i s f a c t o r y  e x p l a n a t i o n "  is p e r h a p s  t h e  a r e a  in 
w h i c h  t h e  S t a t e  o f  A l a s k a ' s  B o a r d s  o f  F i s h e r i e s  a n d  G a m e  w i l l  f i n d  
i t  t h e  m o s t  d i f f i c u l t  t o  c o m p l y  w i t h  t h e  d e m a n d s  o f  f e d e r a l  
a d m i n i s t r a t i v e  law. T h e  B o a r d  of  G a m e  a n d  B o a r d  o f  F i s h e r i e s ,  
a l o n g  w i t h  t h e i r  s u p p o r t  s t a f f  w i t h i n  A D F & G ,  h a v e  l i t t l e  e x p e r i e n c e  
c r a f t i n g  t h e  k i n d  o f  d e t a i l e d ,  p o s t - d e c i s i o n a l  d o c u m e n t s  c o m m o n l y  
r e q u i r e d  b y  f e d e r a l  c o u r t s .

A n  a g e n c y ' s  e x p l a n a t i o n  o f  its a c t i o n  m u s t  b e  s u f f i c i e n t  t o  p e r m i t  
e f f e c t i v e  j u d i c i a l  r e v i e w .  S.E.C. v  C h e n e r v  C o r p . . 332 U.S. 194, 
1 9 6 - 1 9 7  (1947). A l t h o u g h  A l a s k a ' s  B o a r d  of  G a m e  a n d  B o a r d  of
F i s h e r i e s  h a v e  d e v e l o p e d  r e a l  e x p e r t i s e  a t  t h e  l e v e l  o f  n o t i c e  a n d  
c o m m e n t  p u b l i c  h e a r i n g s ,  t h e  B o a r d s  a n d  t h e i r  s t a f f  a r e  m u c h  le s s  
a d e p t  w h e n  it c o m e s  t o  t a i l o r i n g  a p o s t - d e c i s i o n a l  d o c u m e n t  t h a t  
w i l l  s a t i s f y  f e d e r a l  j u d i c i a l  r e v iew.

S e v e r a l  c o m m o n  l a w  m a x i m s  t y p i c a l l y  g u i d e  f e d e r a l  c o u r t s  w h e n  t h e y  
l o o k  a t  a n  a g e n c y ' s  p o s t - d e c i s i o n a l  d o c u m e n t  a n d  j u d g e  w h e t h e r  o r  
n o t  i t  o f f e r s  a " s a t i s f a c t o r y  e x p l a n a t i o n "  f o r  t h e  a g e n c y ' s  a c t i o n .

T h e  r e v i e w i n g  c o u r t  s h o u l d  n o t  a t t e m p t  t o  m a k e  u p  f o r  d e f i c i e n c i e s  
i n  t h e  a g e n c y ' s  d e c i s i o n .  M o t o r  V e h i c l e  M a n u f a c t u r e r s  A s s n .  v  
S t a t e  F a r m  M u t u a l  A u t o m o b i l e  Ins. C o . . 463 U.S. 29, 43 (1983). A  
c o u r t  " m a y  n o t  s u p p l y  a r e a s o n e d  b a s i s  f o r  t h e  a g e n c y ' s  a c t i o n  t h a t  
t h e  a g e n c y  i t s e l f  h a s  n o t  g i v e n . "  Id. H o w e v e r ,  a c o u r t  c a n  u p h o l d  
a n  a g e n c y  d e c i s i o n  " o f  l e s s  t h a n  i d e a l  c l a r i t y  if t h e  a g e n c y ' s  p a t h  
m a y  r e a s o n a b l y  b e  d i s c e r n e d . "  I d . , c i t e d  in N o r t h w e s t  M o t o r c y c l e  
A s s n . . 18 F . 3d 1468, 14 7 8  (9th Cir. 1994).

W h e n  a c t i n g  u n d e r  A N I L C A ,  t h e  B o a r d s  w i l l  n e e d  t o  c r e a t e  an

15 S u c h  a p o n d e r o u s  p r o c e s s  o f  a g e n c y  d e c i s i o n - m a k i n g  m a y  
n o t  a l w a y s  b e  a p p r o p r i a t e  t o  t h e  t i m e - d r i v e n  e x i g e n c i e s  of 
f i s h e r i e s  a n d  w i l d l i f e  m a n a g e m e n t  in A l a s k a .  It is, a t  a 
m i n i m u m ,  t h e  p o l a r  o p p o s i t e  o f  m a n a g e m e n t  b y  E m e r g e n c y  Or d e r .  
(AS 1 6 . 0 5 . 0 6 0 . )
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a d e q u a t e  a d m i n i s t r a t i v e  r e c o r d  p r i o r  t o  t h e i r  d e c i s i o n s .  T h e  
B o a r d s  w i l l  a l s o  n e e d  t o  c r e a t e  p o s t - d e c i s i o n a l  d o c u m e n t s  
a r t i c u l a t i n g  t h e i r  f i n d i n g s  in a w a y  s u f f i c i e n t  t o  j u s t i f y  t o  a 
r e v i e w i n g  c o u r t  t h e  B o a r d s '  d e c i s i o n s . 16

16 It is b e y o n d  t h e  s c o p e  of t h i s  m e m o  t o  a d d r e s s  t h e  
i n c r e a s e d  p a p e r w o r k  or  b u r e a u c r a c y  n e e d e d  t o  m e e t  t h e s e  

d e m a n d s .
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2. W h a t  is t h e  l i k e l y  e f f e c t  o f  a m e n d i n g  A N I L C A  § 807 t o  
r e q u i r e  t h a t  f e d e r a l  c o u r t s  g i v e  t h e  S t a t e  t h e  " s a m e  
d e f e r e n c e "  t h e y  w o u l d  a c c o r d  a c o m p a r a b l e  f e d e r a l  a g e n c y ?

W h a t  i s  " d e f e r e n c e ? "  I t  is a  j u d i c i a l  t e r m  o f  a r t  t h a t  is  s o  v a g u e  
a n d  a m o r p h o u s  it d o e s  n o t  e v e n  a p p e a r  in B l a c k ' s  L a w  D i c t i o n a r y .17 
T h i s  m e m o  w i l l  n o t  a t t e m p t  t o  d e f i n e  " d e f e r e n c e "  c o m p r e h e n s i v e l y  o r  
f o r  m u l t i p l e  p u r p o s e s .  F o r  t h e  l i m i t e d  p u r p o s e s  o f  t h i s  m e m o ,  w e  
i n t e r p r e t  " d e f e r e n c e "  t h i s  way:

W h e n  a r e v i e w i n g  c o u r t  a c c o r d s  s o m e  l e v e l  of a c c e p t a n c e  to  a 
d e c i s i o n  (or i n t e r p r e t a t i o n )  o f f e r e d  b y  a n  a g e n c y  t h a t  i s  
g r e a t e r  t h a n  t h e  i n t r i n s i c  m e r i t s  o f  t h e  a g e n c y ' s  d e c i s i o n  (or 
i n t e r p r e t a t i o n )  itself.

T o  a n s w e r  t h e  o r i g i n a l  q u e s t i o n  r e g a r d i n g  t h e  p r o p o s e d  a m e n d m e n t  t o  
A N I L C A  § 807, it is f i r s t  n e c e s s a r y  t o  t r y  to u n d e r s t a n d  t h e  
p u r p o s e  o f  t h e  p r o p o s e d  a m e n d m e n t  to A N I L C A .

M y  r e s e a r c h  i n d i c a t e s  t h a t  it is l i k e l y  t h a t  t h e  i m p e t u s  f o r  t h i s  
p r o v i s i o n  d e r i v e s  f r o m  t w o  f e d e r a l  c o u r t  cases: K e n a i t z e  I n d i a n  
T r i b e  v  A l a s k a . 860 F . 2 d  312 (9th Cir. 1988), c ert, d e n i e d ,  4 9 1  
U.S. 9 0 5  (1989), a n d  U.S. v  A l e x a n d e r . 938 F . 2 d  942 (9th Cir.
1991) .

T h e s e  t w o  c a s e s  a r e  d i s c u s s e d  s e p a r a t e l y ,  b e l o w .  C o n c l u d i n g  
t h o u g h t s  o n  t h i s  i s s u e  a r e  p r e s e n t e d  i m m e d i a t e l y  a f t e r w a r d s .

17 W e b s t e r  d e f i n e s  " d e f e r e n c e "  as: r e s p e c t  a n d  e s t e e m  d u e
a s u p e r i o r  o r  elder. W e b s t e r ' s  N i n t h  N e w  C o l l e g i a t e  
D i c t i o n a r y .  (1984).

18 T o  the b e s t  o f  m y  k n o w l e d g e ,  t h e r e  is n o t  y e t  a n y t h i n g  
t h a t  w o u l d  q u a l i f y  a s  l e g i s l a t i v e  h i s t o r y  for t h i s  p r o p o s e d  
a m e n d m e n t .  W h a t e v e r  l e g i s l a t i v e  h i s t o r y  is e v e n t u a l l y  c r e a t e d  
m a y  b e  of p i v o t a l  i m p o r t a n c e  in t h e  i n t e r p r e t a t i o n  of  t h i s  
p r o v i s i o n .
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a .  K e n a i t z e

K e n a i t z e  I n d i a n  T r i b e  v  A l a s k a . 860 F . 2 d  312 (9th Cir. 1988), cert, 
d e n i e d ,  4 9 1  U.S. 905 (1989) i n v o l v e d  a s u i t  b y  an I n d i a n  t r i b e
s e e k i n g  t o  c o m p e l  t h e  S t a t e  o f  A l a s k a  t o  p r o m u l g a t e  r e g u l a t i o n s  
d e f i n i n g  t h e  t e r m  " r u r a l . "

K e n a i t z e  is i m p o r t a n t  t o  t h i s  m e m o  i n s o f a r  as  t h e  d e c i s i o n  c o n c e r n s  
t h e  m e a s u r e  of d e f e r e n c e  w h i c h  a r e v i e w i n g  c o u r t  m u s t  p a y  t o  a 
f e d e r a l  a g e n c y  i n t e r p r e t a t i o n  o f  a s t a t u t e  t h e  a g e n c y  is c h a r g e d  
w i t h  a d m i n i s t e r i n g .  By o u t l i n i n g  t h a t  q u a n t u m  of  d e f e r e n c e ,  it 
s h o u l d  b e  p o s s i b l e  t o  b e t t e r  u n d e r s t a n d  w h a t  a d v a n t a g e — if  a n y —  
t h i s  p r o p o s e d  a m e n d m e n t  t o  A N I L C A  § 807 m a y  b e  l i k e l y  t o  c o n f e r  on 
d e c i s i o n s  b y  t h e  S t a t e  o f  A l a s k a  i m p l e m e n t i n g  A N I L C A .

In  K e n a i t z e . n e i t h e r  t h e  S t a t e ' s  d e f i n i t i o n  of " r u r a l , "  n o r  t h e  
f e d e r a l  a g e n c y ' s  d e f i n i t i o n  o f  " rural", w a s  g i v e n  a n y  d e f e r e n c e  b y  
t h e  9 t h  C i r c u i t  C o u r t  of A p p e a l s .

I n  K e n a i t z e . t h e  S t a t e  c l a i m e d  t h a t  it " s t o o d  in t h e  s h o e s "  of t h e  
f e d e r a l  g o v e r n m e n t ,  b y  v i r t u e  o f  w h i c h  t h e  S t a t e ' s  i n t e r p r e t a t i o n  
o f  A N I L C A  w a s  e n t i t l e d  t o  t h e  s a m e  m e a s u r e  o f  d e f e r e n c e  a s  if t h e  
A l a s k a  B o a r d  of G a m e  o r  B o a r d  o f  F i s h e r i e s  w a s  a c o m p a r a b l e  f e d e r a l  
a g e n c y .

T h e  9 t h  C i r c u i t  r o u n d l y  r e j e c t e d  t h i s  a r g u m e n t  a n d  w r o t e :

D e f e r e n c e  t o  a f e d e r a l  a g e n c y ' s  i n t e r p r e t a t i o n  o f  a s t a t u t e  is 
b a s e d  i n  p a r t  o n  t h e  e x p e r t i s e  it p o s s e s s e s  in i m p l e m e n t i n g  
f e d e r a l  p o l i c y  in t h e  g e n e r a l  s u b j e c t  area. ( c i t a t i o n  
o m i t t e d )  W h i l e  A l a s k a  h a s  a l o n g  h i s t o r y  o f  m a n a g i n g  
w i l d e r n e s s  areas, it l a c k s  t h e  e x p e r t i s e  in i m p l e m e n t i n g  
f e d e r a l  l a w s  a n d  p o l i c i e s  a n d  t h e  n a t i o n w i d e  p e r s p e c t i v e  
c h a r a c t e r i s t i c  o f  a f e d e r a l  a g e n c y .  F e d e r a l  a g e n c i e s  a r e  a l s o  
e n t i t l e d  t o  d e f e r e n c e  b e c a u s e  t h e i r  a c t i v i t i e s  a r e  s u b j e c t  to 
c o n t i n u o u s  c o n g r e s s i o n a l  s u p e r v i s i o n  b y  v i r t u e  o f  C o n g r e s s '  
p o w e r s  of  a d v i c e  a n d  c o n s e n t ,  a p p r o p r i a t i o n ,  a n d  o v e r s i g h t .  
S u c h  d i r e c t  a n d  c o n t i n u o u s  c o n g r e s s i o n a l  s u p e r v i s i o n  is a b s e n t  
w h e n  s t a t e  a u t h o r i t i e s  a r e  d o i n g  t h e  r e g u l a t i n g .

M o s t  f u n d a m e n t a l l y ,  u n l i k e  a f e d e r a l  agency, t h e  s t a t e  is 
d e l e g a t e d  n o  a u t h o r i t y  u n d e r  A N I L C A .  . . .As a s e p a r a t e  
s o v e r e i g n ,  t h e  s t a t e  is at all t i m e s  fr e e  t o  r e f u s e  to 
r e g u l a t e ;  C o n g r e s s  c o u l d  h o t  c o m p e l  it t o  d o  so. . . . D e f e r e n c e  
is n o t  a p p r o p r i a t e .

K e n a i t z e . 8 6 0  F . 2 d  312, 3 1 6  (9t.h Cir. 1988).

T o  r e c a p i t u l a t e ,  t h e  S t a t e  d e f i n i t i o n  of " r u ral" r e c e i v e d  no 
d e f e r e n c e  f r o m  t h e  K e n a i t z e  c o u r t  b e c a u s e  t h e  S t a t e  s u f f e r e d  f r o m  
f o u r  h a n d i c a p s .  T h e  f e d e r a l  c o u r t  w r o t e  t h a t  1) t h e  S t a t e  h a d  no 
e x p e r t i s e  in i m p l e m e n t i n g  f e d e r a l  la w s  a n d  p o l i c i e s ,  2) t h e  S t a t e  
l a c k e d  t h e  n a t i o n w i d e  p e r s p e c t i v e  o f  a f e d e r a l  agency, 3) t h e  S t a t e
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w a s  n o t  s u b j e c t  t o  c o n t i n u i n g  C o n g r e s s i o n a l  s u p e r v i s i o n ,  a n d  4) t h e  
S t a t e  i s  d e l e g a t e d  n o  a u t h o r i t y  u n d e r  A N I L C A ;  t h e  S t a t e ' s  r o l e  is 
t o  s u p p l a n t  t h e  f e d e r a l  r e g u l a t o r y  s c h e m e  r a t h e r  t h a n  t o  i m p l e m e n t  
it. Id.

T h e  a c t i o n  o f  t h e  A s s i s t a n t  S e c r e t a r y  o f  t h e  I n t e r i o r ,  p u r p o r t i n g  
t o  c e r t i f y  t h e  S t a t e ' s  c o m p l i a n c e  w i t h  A N I L C A ,  h a d  n o  l e g a l  e f f e c t  
b e c a u s e  it w a s  n o t  a n  e x e r c i s e  o f  t h e  S e c r e t a r y  o f  I n t e r i o r ' s  
s t a t u t o r y  a u t h o r i t y .  K e n a i t z e . a t  315.

T h e  f e d e r a l  s t a t u t o r y  i n t e r p r e t a t i o n  f a r e d  no  b e t t e r  t h a n  t h e  
S t a t e ' s .  O n c e  a s t a t e  r e g u l a t o r y  s c h e m e  is in  p l a c e ,  t h e  S e c r e t a r y  
m e r e l y  m o n i t o r s  S t a t e  i m p l e m e n t a t i o n .  ( A N I L C A  § 806.) T h e  cou r t ,  
a f t e r  c o n s i d e r i n g  t h e  S e c r e t a r y ' s  v i e w s ,  a n n o u n c e d  t h a t  it  h a d  
g i v e n  t h e m  " d u e  c o n s i d e r a t i o n . "  K e n a i t z e . n. 6, p. 315. I n  
e f f e c t ,  t h e  f e d e r a l  v i e w  r e c e i v e d  n o  d e f e r e n c e .

C o n s e q u e n t l y ,  t h e  c o u r t  i n t e r p r e t e d  t h e  m e a n i n g  o f  t h e  s t a t u t o r y  
t e r m  " r u r a l "  i n d e p e n d e n t l y  (de n o v o  r e v i e w ) , p a y i n g  n o  h e e d  t o  
e i t h e r  t h e  S t a t e  o f  A l a s k a  d e f i n i t i o n  o r  t h e  f e d e r a l  a g e n c y ' s  
i m p r e c a t i o n s  t h a t  t h e  s t a t e  d e f i n i t i o n  m e t  t h e  f e d e r a l  law.
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b .  U . S .  v  A l e x a n d e r

U.S. v  A l e x a n d e r . 938 F . 2 d  942 (9th Cir. 1991) i n v o l v e d  t w o  A l a s k a  
N a t i v e s  ( H a i d a  Ind i a n s )  w h o  h a r v e s t e d  a n d  a t t e m p t e d  t o  s e l l  h e r r i n g  
r o e  o n  k e l p  t h a t  h a d  b e e n  t a k e n  in v i o l a t i o n  o f  A l a s k a  S t a t e  laws. 
T h e  c a s e  w a s  in f e d e r a l  c o u r t  s i n c e  it w a s  a f e d e r a l  c r i m i n a l  
p r o s e c u t i o n  u n d e r  t h e  L a c e y  Act. (16 U. S . C .  § 3 3 7 2 ( a ) ( 2 ) ( A ) . )  T o  
s u s t a i n  a c o n v i c t i o n  u n d e r  t h e  L a c e y  Act, it w a s  n e c e s s a r y  t o  p r o v e  
t h e  v a l i d i t y  o f  t h e  two, u n d e r l y i n g  s t a t e  r e g u l a t i o n s .

A l e x a n d e r  i s  i m p o r t a n t  t o  t h i s  m e m o  b e c a u s e  it i n v o l v e s  t h e  m e a s u r e  
of d e f e r e n c e  w h i c h  a r e v i e w i n g  c o u r t  p a i d  t o  a s t a t e  a g e n c y  
i n t e r p r e t a t i o n  of  a s t a t u t e  in c i r c u m s t a n c e s  w h e r e  t h e  U.S. 
A t t o r n e y  h a d  b r o u g h t  a m a j o r  c r i m i n a l  p r o s e c u t i o n  b a s e d  o n  a s t a t e  
r e g u l a t o r y  i n t e r p r e t a t i o n  o f  a f e d e r a l  s t a t u t e .

In A l e x a n d e r , t h e  9th C i r c u i t  w r o t e  t h a t  in i n t e r p r e t i n g  t h e  
m e a n i n g  o f  a p h r a s e  t h a t  a p p e a r s  in a f e d e r a l  s t a t u t e ,  a f e d e r a l  
c o u r t  o w e s  n o  d e f e r e n c e  t o  an  i n t e r p r e t a t i o n  b y  a s t a t e  r e g u l a t o r y  
a g e n c y .  U.S. v  A l e x a n d e r . 938 F . 2 d  942, 946 n. 6 (9th Cir. 1991), 
c i t i n g  K e n a i t z e  I n d i a n  T r i b e  v A l a s k a . 860 F . 2 d  312, 3 1 5 - 3 1 6  (9th 
Cir. 1 9 8 8 ) J 9

c. C o n c l u s i o n

A t  l e a s t  two, d i s t i n c t  s i t u a t i o n s  e x i s t  in w h i c h  t h e  S t a t e  m i g h t  
c l a i m  it is e n t i t l e d  t o  d e f e r e n c e  u n d e r  p r o p o s e d  A N I L C A  § 807. 
T h o s e  s i t u a t i o n s  a r e  1) i n t e r p r e t a t i o n  o f  A N I L C A ,  a n d  2) a p p l y i n g  
f e d e r a l  l a w  t o  s p e c i f i c  facts. E a c h  s i t u a t i o n  is d i s c u s s e d  
s e p a r a t e l y .

19 T h e  c o u r t  c o n c l u d e d  t h a t  t o  t h e  e x t e n t  A l a s k a  l a w  m a y  
p r o h i b i t  c a s h  s a l e s  of  s u b s i s t e n c e - c a u g h t  f i s h  o r  w i l d l i f e ,  
a n d  t h e  c a s e  s a l e s  a r e  a p a r t  of " c u s t o m a r y  t r a d e "  ( w h i c h  t h e  
c o u r t  d e f i n e d  w i t h  s w e e p i n g  l a t i t u d e ) ,  A l a s k a ' s  r e g u l a t i o n s  
c o n f l i c t e d  w i t h  A N I L C A .  A 1 e x a n d e r  a t  946.

U.S. v  S k i n n a . 931 F . 2 d  530 (9th Cir. 1990), i n v o l v e d  a 
T l i n g i t  w h o  t o o k  $ 2 7 4 , 0 0 0 . 0 0  w o r t h  of h e r r i n g  r o e  o n  k e l p  in 
v i o l a t i o n  of  A l a s k a  l a w  a n d  s o u g h t  to a v o i d  c r i m i n a l  p e n a l t i e s  
u n d e r  t h e  g u i s e  o f  t h e  s u b s i s t e n c e  p r o t e c t i o n s  o f  A N I L C A ' s  
" c u s t o m a r y  t r a d e "  e x e m p t i o n .  B e c a u s e  S k i n n a  f a i l e d  to r a i s e  
h i s  d e f e n s e  at  trial, a n d  f a i l e d  to i n t r o d u c e  a n y  e v i d e n c e  t o  
s h o w  t r a d e  of t h a t  m a g n i t u d e  w a s  " c u s t o m a r y , "  a n d  w a i t e d  u n t i l  
h i s  a p p e a l  to t e s t  h i s  t h e o r y  o f  def e n s e ,  h e  f a i l e d .
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I t  is  one, p l a u s i b l e  c o n s t r u c t i o n  o f  t h e  p r o p o s e d  a m e n d m e n t  t o  
A N I L C A  § 807 t h a t  it w o u l d  s t r i p  a w a y  t h e  f o u r  h a n d i c a p s  t o
j u d i c i a l  d e f e r e n c e  t o  s t a t e  i n t e r p r e t a t i o n s  o f  f e d e r a l  laws.

I b e l i e v e  it  i s  e q u a l l y  p l a u s i b l e  t o  f o r e s e e  t h a t  t h e  9 t h  C i r c u i t  
m a y  y e t  f i n d  n e w  r e a s o n s  n o t  t o  d e f e r  t o  A l a s k a ' s A N I L C A  m a n a g e m e n t  
d e c i s i o n s .  I d o  n o t  b e l i e v e  c o u r t s  w i l l  b e  q u i c k  t o  e m b r a c e  t h e  
p r o p o s e d  a m e n d m e n t ' s  p r i n c i p l e  o f  v i c a r i o u s  d e f e r e n c e .

D e f e r e n c e  t o  a f e d e r a l  a g e n c y ' s  i n t e r p r e t a t i o n  o f  a s t a t u t e  is 
b a s e d  i n  p a r t  o n  t h e  e x p e r t i s e  a n  a g e n c y  p o s s e s s e s  i n  i m p l e m e n t i n g  
f e d e r a l  p o l i c y  in t h e  g e n e r a l  s u b j e c t  a r e a .  A l u m i n u m  Co. o f  
A m e r i c a  v  C e n t r a l  L i n c o l n  P e o p l e ' s  U t il. D i s t . . 467 U . S .  380, 3 8 9 -  
90 (1984) .20

T h e  A l a s k a  B o a r d  o f  G a m e  a n d  B o a r d  of F i s h e r i e s  p a t e n t l y  l a c k  
e x p e r i e n c e  i m p l e m e n t i n g  f e d e r a l  la w s  a n d  p o l i c i e s .  It i s  w i t h i n  a 
c o u r t ' s  d i s c r e t i o n  to  d e c i d e  if U S F W S — t h e  c o m p a r a b l e  f e d e r a l  
a g e n c y — h a s  c r e a t e d  a s u f f i c i e n t  t r a c k  r e c o r d  o f  A N I L C A  
i m p l e m e n t a t i o n  t o  b e  w o r t h y  o f  v i c a r i o u s  j u d i c i a l  d e f e r e n c e .

I t  is i m p o r t a n t  t o  n o t e  t h a t  in K e n a l rz e . t h e  9 t h  C i r c u i t  w r o t e  
t h a t  d e f e r e n c e  t o  a n  a d m i n i s t r a t i v e  a g e n c y ' s  c o n s t r u c t i o n  of  a 
s t a t u t e  is a p p r o p r i a t e  o n l y  w h e r e  t h e  a g e n c y  is e n t r u s t e d  w i t h  t h e  
a d m i n i s t r a t i o n  o f  t h e  s t a t u t e .  K e n a i t z e  I n d i a n  T r i b e  v  A l a s k a . 860 
F . 2d 312, 313, (9th Cir. 1988), c e r t  d e n i e d ,  4 9 1  U . S .  9 0 5  (1989); 
c i t i n g  C h e v r o n  U . S . A .  v  N R D C  467 U.S. 837, 844 ( 1 9 8 4 ) ;  B l u m  v
B a c o n . 457 U.S. 132, 1 4 1  (1982), a n d  860 F . 2 d  a t  3 1 5 - 3 1 6 .

U n d e r  t h e  9 t h  C i r c u i t ' s  r e a s o n i n g  a n n o u n c e d  in K e n a i t z e . A l a s k a  
w i l l  a t  n o  t i m e  b e  e n t r u s t e d  w i t h  t h e  a d m i n i s t r a t i o n  o f  A N I L C A .  
D e s p i t e  t h e  p r o p o s e d  a m e n d m e n t  to A N I L C A  § 8 0 7 ' s d i r e c t i v e  o f
v i c a r i o u s  j u d i c i a l  d e f e r e n c e ,  t h e  S t a t e  w i l l  s t i l l  l a c k  t h e  
a t t r i b u t e s  o f  a n  a g e n c y  t h a t  m e r i t s  f e d e r a l  j u d i c i a l  d e f e r e n c e .  
A l a s k a  w i l l  r e m a i n  "a s e p a r a t e  s o v e r e i g n . "  K e n a i t z e . a t  p. 316.

N o r  w o u l d  U S F W S ,  t h e  " c o m p a r a b l e  f e d e r a l  a g e n c y , "  l i k e l y  b e  
e n t i t l e d  t o  d e f e r e n c e ,  e i t h e r .  In K e n a i t z e . t h e  f e d e r a l  a g e n c y ' s  
d e f i n i t i o n  of  " r u r a l "  w a s  g i v e n  no d e f e r e n c e  b y  t h e  r e v i e w i n g  
c o u r t .  T h i s  w a s  b e c a u s e  t h e  f e d e r a l  a g e n c y  w a s  n o t  " c h a r g e d  w i t h  
a d m i n i s t e r i n g "  A N I L C A ;  it w a s  m e r e l y  c h a r g e d  w i t h  o v e r s e e i n g  t h e  
S t a t e ' s  i m p l e m e n t a t i o n  o f  t h e  p r o g r a m .  ( A N I L C A  § 806.)

ii. S t a t e  A p p l i c a t i o n  o f  F e d e r a l  L a w  t o  F a c t s

i .  S t a t e  I n t e r p r e t a t i o n  o f  F e d e r a l  Law

20 E v e n  w h e r e  " a g e n c y  e x p e r t i s e "  is i n v o l v e d ,  t h e  s t a n d a r d  
f o r  j u d i c i a l  r e v i e w  s t i l l  i n v o l v e s  an i m m e n s e  a m o u n t  o f  
d i s c r e t i o n  on b e h a l f  of t h e  r e v i e w i n g  co u r t .
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I n  r e v i e w i n g  a n  a g e n c y ' s  a p p l i c a t i o n  of  l a w  t o  fa c t s ,  w h e r e  the 
q u e s t i o n  t o  b e  d e c i d e d  i n v o l v e s  m a t t e r s  w i t h i n  t h e  p a r t i c u l a r  
e x p e r t i s e  o f  t h e  a g e ncy, t h e  a g e n c y ' s  c o n c l u s i o n s  a r e  s u p p o s e d l y  
r e v i e w e d  u n d e r  t h e  r e a s o n a b l e n e s s  o r  r e a s o n a b l e  b a s i s  s t a n d a r d .  
M o n e x  I n t e r n a t i o n a l .  Ltd. v  C o m m o d i t y  F u t u r e s  T r a d i n g  C o m m n . . 83 
F . 3 d  1130, 1133 (9th Cir, 1996), c i t i n g  M o r r i s  v  C o m m o d i t y  F u t u r e s  
T r a d i n g  C o m m n . . 980 F . 2 d  1289, 1293 (9th Cir. 1992) .

N o n e t h e l e s s ,  " j u d i c i a l  d e f e r e n c e  is n o t  n e c e s s a r i l y  w a r r a n t e d  w h e r e  
c o u r t s  h a v e  e x p e r i e n c e  in t h e  a r e a  a n d  a r e  f u l l y  c o m p e t e n t  to 
d e c i d e  t h e  i s s u e . "  M o r r i s  v  C o m m o d i t y  F u t u r e s  T r a d i n g  C o m m n . . 980 
F.2d. 1289, 1293 (9th Cir. 1992) ( n o ting t h a t  d e f e r e n c e  is n o t
r e q u i r e d  in r e v i e w i n g  c o m m o n  l a w  o r  c o n s t i t u t i o n a l  law) .

T h e  t e r m  " d e f e r e n c e "  is s o  i m p r e c i s e  t h a t  it d o e s  n o t  t i e  t h e  h a n d s  
o f  a J u d g e .  N o  s p e c i f i c  m e a s u r e  o f  d e f e r e n c e  t o  t h e  S t a t e  of 
A l a s k a  is s p e c i f i e d  b y  p r o p o s e d  A N I L C A  § 807.

A s  a p r a c t i c a l  m a t t e r ,  u n l e s s  a j u d g e  e x p r e s s l y  s t a t e s  h e  is g i v i n g  
" n o  d e f e r e n c e "  t o  a S t a t e  r e g u l a t o r y  a c t i o n ,  I b e l i e v e  it w o u l d  b e  
h o p e l e s s l y  d i f f i c u l t  to  s e e k  a p p e l l a t e  r e v i e w  o f  a F e d e r a l  D i s t r i c t  
c o u r t ' s  a c t i o n  o v e r t u r n i n g  a S t a t e  o f  A l a s k a  r e g u l a t i o n  o n  t h e  
g r o u n d s  t h a t  t h e  c o u r t  f a i l e d  to g i v e  t h e  S t a t e ' s  d e c i s i o n  
s u f f i c i e n t  d e f e r e n c e .

T h e  g u i d e l i n e s  f o r  j u d i c i a l  d e f e r e n c e  t o  a g e n c y  d i s c r e t i o n  a r e  so 
f u z z y  t h a t  it w o u l d  b e  a d e l u s i o n  to  l o o k  f o r  a " b r i g h t  l i n e "  te s t  
w i t h  w h i c h  to  c o m p a r e  a s t a t e  a g e n c y ' s  d e c i s i o n  b e f o r e  a n d  a f t e r  
t h e  p r o p o s e d  c h a n g e  to  A N I L C A  § 807. 1

" D i f f e r e n t  j u d g e s  o f t e n  i m p o s e  i n c o n s i s t e n t  l i m i t s  o n  t h e  s a m e  
a g e n c y .  T h e  i n v o l v e m e n t  o f  a p a r t i c u l a r  j u d g e  w i t h  any 
p a r t i c u l a r  a g e n c y  is far too e p i s o d i c  t o  p e r m i t  t h e  j u d g e  to 
o b t a i n  a b r o a d  p e r s p e c t i v e  o n  t h e  a g e n c y ' s  m a n y  i n i t i a t i v e s  
a n d  i t s  m e t h o d s  o f  a l l o c a t i n g  its s c a r c e  r e s o u r c e s  to 
a c c o m p l i s h  its g o a l s . "

Davis, P i e r c e .  A d m i n i s t r a t i v e  L a w  T r e a t i s e . § 17.4, p. 115 (3rd 
ed. 1994).

E v e n  w i t h  t h e  p r o p o s e d  a m e n d m e n t  t o  A N I L C A  § 807 a n d  its g r a n t  of 
c o n c e p t u a l  p a r i t y  t o  the S t a t e  of A l a s k a  f o r  p u r p o s e s  o f  d e f e r e n c e ,  
n e i t h e r  t h e  B o a r d  o f  G a m e  n o r  t h e  B o a r d  of F i s h e r i e s  w i l l  q u a l i f y  
as " a n  a g e n c y  e n t r u s t e d  w i t h  a d m i n i s t r a t i o n  o f  t h e  s t a t u t e  

[ A N I L C A ] .»

21 e.g., A r k a n s a s  v O k l a h o m a . 503 U.S. 91 (1992). (EPA is
e n t i t l e d  t o  d i s c r e t i o n  t o  e n f o r c e  its o w n  r e g u l a t i o n s  a n d  
t h o s e  r e g u l a t i o n s  a r e  e n t i t l e d  to t h e  a p p r o p r i a t e  l e v e l  of 

d e f e r e n c e . )
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T h e  a m e n d m e n t  t o  § 807 d o e s  n o t  a l t e r  t h e  s t a t u s  of  U S F W S ,  w h i c h  is 
t h e  " c o m p a r a b l e  f e d e r a l  a g e n c y . "  U S F W S  w o u l d  o n c e  a g a i n  b e  c h a r g e d  
w i t h  o v e r s i g h t  o f  t h e  S t a t e ' s  i m p l e m e n t a t i o n ,  n o t  " a d m i n i s t r a t i o n . "

O n l y  t w o  o f  t h e  f o u r  g r o u n d s  r e l i e d  o n  b y  t h e  c o u r t  in K e n a i t z e  
i n h e r e  i n  t h e  n a t u r e  o f  a s t a t e  a g e n c y .  J u s t  l i k e  a s t a t e  a g e n c y ,  
a f e d e r a l  a g e n c y  m a y  a l s o  l a c k  e x p e r i e n c e  i n  i m p l e m e n t i n g  t h e  
f e d e r a l  l a w  o r  p o l i c y  t h a t  is b e f o r e  a r e v i e w i n g  c o u r t  a s  a r e s u l t  
o f  a g e n c y  a c t i o n  o r  i n a c t i o n .  And, a s  is t h e  c a s e  w i t h  a s t a t e  
a g e n c y ,  a " c o m p a r a b l e  f e d e r a l  a g e n c y "  m a y  n o t  a c t u a l l y  b e  c h a r g e d  
w i t h  a d m i n i s t e r i n g  a  p a r t i c u l a r  f e d e r a l  s t a t u t e .

In  o t h e r  w o r d s ,  if t h e  " c o m p a r a b l e  f e d e r a l  a g e n c y "  o r  a s t a t e  
l a c k e d  e x p e r t i s e  i n  i m p l e m e n t i n g  t h e  s p e c i f i c  f e d e r a l  l a w  o r  
p o l i c i e s  u n d e r  s c r u t i n y ,  o r  w a s  n o t  a c t u a l l y  c h a r g e d  w i t h  d i r e c t  
a d m i n i s t r a t i o n  o f  a s t a t u t e ,  it w o u l d  b e  a s i m p l e  m a t t e r  f o r  a 
r e v i e w i n g  c o u r t  t o  n o t e  t h a t  d e f e c t ,  a n d  t h e n  d e c l a r e  f o r  t h e  
r e c o r d  t h a t  i t  w a s  t r e a t i n g  t h e  s t a t e  a g e n c y ' s  d e c i s i o n  " w i t h  t h e  
s a m e  d e f e r e n c e  it w o u l d  g i v e  t h e  s a m e  d e c i s i o n  o f  a c o m p a r a b l e  
f e d e r a l  a g e n c y . "  T h i s  w o u l d  d i c t a t e  a p p l i c a t i o n  o f  a m i n i m a l l y  
d e f e r e n t i a l  s t a n d a r d  of  r e v i e w .

T h e  j u d i c i a l  b r a n c h  is g e n e r a l l y  r e l u c t a n t  to  a c c e p t  l e g i s l a t i v e  
c o n s t r a i n t s  o n  j u d i c i a l  d i s c r e t i o n . 22 P e r h a p s  t h i s  is an  i n h e r e n t  
p r o b l e m  in a g o v e r n m e n t  o r g a n i z e d  u n d e r  p r i n c i p l e s  o f  t h e  
s e p a r a t i o n  o f  p o w e r s ,  w i t h  c o o r d i n a t e  b r a n c h e s .

I n  m y  o p i n i o n ,  t h e  i m p a c t  o f  t h e  p r o v i s i o n  i n  p r o p o s e d  A N I L C A  § 807 
a c c o r d i n g  t h e  S t a t e  o f  A l a s k a  " t h e  s a m e  d e f e r e n c e "  as a " c o m p a r a b l e  
f e d e r a l  a g e n c y "  a l l o w s  t h e  f e d e r a l  d i s t r i c t  c o u r t  t o  b e  d e f e r e n t i a l  
t o  a d e c i s i o n  b y  t h e  B o a r d  of G a m e  o r  B o a r d  o f  F i s h e r i e s  if, i n  its 
d i s c r e t i o n ,  t h e  f e d e r a l  c o u r t  c h o o s e s  t o  do so, b u t  i t  is u n l i k e l y  
t h a t  t h e  p r i n c i p l e  o f  v i c a r i o u s  d e f e r e n c e  w o u l d  b e  e n f o r c e a b l e  
t h r o u g h  a p p e l l a t e  r e v iew.

22 c.f. Y a k u s  v U n i t e d  S t a t e s . 321 U . S . 414, 429 (1944)
( i n v e s t i n g  a n  e m e r g e n c y  c o u r t  w i t h  e x c l u s i v e  j u r i s d i c t i o n  to 
c o n s i d e r  c e r t a i n  r e g u l a t i o n s ) ; A d a m o  W r e c k i n g  Co. v  U n i t e d  
S t a t e s . 434 U.S. 275, 277 (1978) ( s t a t u t e  e x p r e s s l y  p r e c l u d i n g  
j u d i c i a l  r e v i e w  o f  c e r t a i n  r e g u l a t i o n s ) .
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II. Q U E S T I O N  P R E S E N T E D :  C a n  t h e  c h a n c e s  o f  f e d e r a l  c o u r t
i n t e r v e n t i o n  in S t a t e  m a n a g e m e n t  w i t h i n  t h e  f r a m e w o r k  of  
A N I L C A  a n d  o n g o i n g  f e d e r a l  o v e r s i g h t  b e  r e d u c e d ?

S H O R T  A N S W E R :  Yes, w i t h i n  limits.

A s  l o n g  a s 1 A N I L C A  g e n e r o u s l y  p r o v i d e s  f o r  j u d i c i a l  r e v i e w  in 
f e d e r a l  c o u r t  ( A N I L C A  § 807), p e r i o d i c  l e g a l  c h a l l e n g e s  a r e  a 
c e r t a i n t y .  I n h e r e n t  in t h e  A m e r i c a n  j u d i c i a l  p r o c e s s  is  b r o a d  
d i s c r e t i o n  o n  t h e  p a r t  of a r e v i e w i n g  judge.

T h e  f i r s t  i s s u e  a d d r e s s e d  in  t h i s  m e m o  w a s  t h e  s t a n d a r d  o f  r e v i e w  
t h a t  f e d e r a l  c o u r t s  w i l l  b r i n g  t o  b e a r  i n  t h e i r  r e v i e w  o f  f e d e r a l  
o v e r s i g h t  o f  t h e  S t a t e  of A l a s k a ' s  i m p l e m e n t a t i o n  o f  A N I L C A .  W e  
h a v e  s t r o n g l y  s u g g e s t e d  t h a t  t h e  " a r b i t r a r y  a n d  c a p r i c i o u s "  
s t a n d a r d  a l l o w s  a r e v i e w i n g  f e d e r a l  c o u r t  i m m e n s e  d i s c r e t i o n  t o  
v o i d  S t a t e  of  A l a s k a  a c t i o n s  t h a t  d o  n o t  m e e t  a p a r t i c u l a r  j u d g e ' s  
p e r c e p t i o n  of  " r e a s o n a b l e n e s s . "

W e  h a v e  a l s o  s t r o n g l y  s u g g e s t e d  t h a t  for r e a s o n s  t h a t  i n h e r e  in t h e  
s e p a r a t i o n  a n d  b a l a n c e  o f  p o w e r s  o f  t h e  t h r e e  c o o r d i n a t e  b r a n c h e s  
o f  g o v e r n m e n t  in a r e p u b l i c a n  syst e m ,  it is n o  e a s y  m a t t e r  f o r  t h e  
l e g i s l a t i v e  b r a n c h  to  s h a c k l e  t h e  j u d i c i a l  b r a n c h .  W i t h  t h a t  
c a v e a t  in  m i n d ,  p e r h a p s  t h e  S t a t e  c o u l d  b e  g i v e n  g r e a t e r  a u t h o r i t y  
b y  c h a n g i n g  A N I L C A  § 807 t o  a l t e r n a t i v e  l a n g u a g e :

T h e  d e c i s i o n  in K e n a i t z e  I n d i a n  T r i b e  v  A l a s k a .  8 6 0  F . 2 d  312 
(9th Cir. 1988) is e x p r e s s l y  r e j e c t e d ,  a n d  r e v i e w i n g  c o u r t s  
a r e  d i r e c t e d  to  g i v e  s u b s t a n t i a l  d e f e r e n c e  t o  s t a t e  a g e n c y  
i n t e r p r e t a t i o n s  o f  A N I L C A .  a n d  to s t a t e  a g e n c y  f i n d i n g s  o f  
fact, a n d  t o  s t a t e  a g e n c y  d e c i s i o n s  i n v o l v i n g  c o m p l e x  i s s u e s  
t h a t  r e q u i r e  a g e n c y  e x p e r t i s e ,  a p p l y i n g  t o  j u d i c i a l  r e v i e w  
u n d e r  t h i s  s e c t i o n  t h e  A l a s k a  c a s e  o f  K e l l y  v  Z a m a r e l l o ,  4 8 6  
P . 2 d  906 (Alaska 1971). N o  i n j u n c t i v e  r e l i e f  s h a l l  b e  
a v a i l a b l e  in f e d e r a l  c o u r t . Zi

W e  e x p r e s s  n o  o p i n i o n  in t h i s  m e m o  on the p o l i t i c a l  f e a s i b i l i t y  of 
t h e  f o r e g o i n g  c h a n g e s ,  n o r  d o  w e  a d d r e s s  t h e  n o r m a t i v e  i s s u e s  
r a i s e d  b y  t h e  a l t e r n a t i v e  l a n g u a g e  s e t  o u t  above.

O n e  o f  t h e  p r i n c i p a l  i s s u e s  d i s c u s s e d  in t h i s  m e m o  h a s  b e e n  t h e  
m e a s u r e  o f  d e f e r e n c e  w h i c h  a c o u r t  s h o u l d  p a y  to  S t a t e  of  A l a s k a

23 It w o u l d  be h e l p f u l ,  also, to r e v i s e  p r o p o s e d  
A S  1 6 . 0 5 . 2 6 1  t o  a l l o w  t h e  B o a r d s  to r e j e c t  R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n s  t h a t  a r e  "not in t h e  b r o a d  p u b l i c  i n t e r e s t . "
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i n t e r p r e t a t i o n s  o f  A N I L C A .  W e  h a v e  s u g g e s t e d  t h a t  t h e  p r o p o s e d  
l a n g u a g e  o f  t h e  G o v e r n o r ' s  S u b s i s t e n c e  T a s k  F o r c e  (1997) m a y  b e  
i n a d e q u a t e  t o  e f f e c t i v e l y  r e q u i r e  f e d e r a l  c o u r t s  t o  d e f e r  t o  S t a t e  
i n t e r p r e t a t i o n s  o f  A N I L C A .

I f  C o n g r e s s  t r u l y  w i s h e s  t o  l e g i s l a t i v e l y  o v e r r u l e  t h e  e f f e c t  o f  
K e n a i t z e  a n d  A l e x a n d e r , t h a t  i n t e n t  m u s t  a p p e a r  e x p l i c i t l y  a n d  
u n a m b i g u o u s l y  in t h e  l e g i s l a t i v e  h i s t o r y  o r  i n  t h e  s t a t u t e  i t s e l f .

I f  t h e  c o m p l e x  of  S t a t e  C o n s t i t u t i o n a l  a n d  s t a t u t o r y  c h a n g e s ,  p l u s  
f e d e r a l  s t a t u t o r y  c h a n g e s  b e c o m e s  law, a n d  if as  a r e s u l t  o f  t h o s e  
c h a n g e s ,  t h e  S t a t e  r e g a i n s  m a n a g e m e n t  a u t h o r i t y  f o r  f i s h  a n d  
w i l d l i f e  o n  f e d e r a l  p u b l i c  l a n d s  in A l a s k a ,  t h e n  t h e  " c o m p a r a b l e  
f e d e r a l  a g e n c y "  w i l l  o n c e  a g a i n  m e r e l y  b e  c h a r g e d  w i t h  m o n i t o r i n g  
t h e  S t a t e ' s  i m p l e m e n t a t i o n ,  a s  w a s  t h e  c a s e  a t  t h e  t i m e  o f  
K e n a i t z e . ( A N I L C A  § 806.) It is t h u s  a t  l e a s t  c o n c e p t u a l l y
p o s s i b l e  t h a t  t h e  l a n g u a g e  p r o p o s e d  in t h e  (1997) T a s k  F o r c e ’s 
p a c k a g e  o f  a m e n d m e n t s  m a y  b e  of  n o  e f f e c t  a t  all.

I n  f a i r n e s s ,  it is a l s o  p o s s i b l e  t h a t  a r e v i e w i n g  c o u r t  c o u l d  
i n t e r p r e t  t h e  p r o p o s e d  a m e n d m e n t  to  r e q u i r e  j u d i c i a l  d e f e r e n c e  t o  
S t a t e  o f  A l a s k a  i n t e r p r e t a t i o n s  o f  C o n g r e s s i o n a l  i n t e n t ,  w h e r e  t h e  
i n t e n t  o f  t h e  s t a t u t e  is a m b i g u o u s .

M y  b e s t  g u e s s ,  w h i c h  is all a n y o n e  c a n  do  a t  t h i s  p o i n t ,  is this: 
c o u r t s  q u i t e  p r o p e r l y  c o n s i d e r  t h e m s e l v e s  t o  b e  m o r e  a d e p t  at  
i n t e r p r e t i n g  s t a t u t e s  t h a n  a d m i n i s t r a t i v e  a g e n c i e s .  C o u r t s  d e f e r  
t o  a g e n c i e s '  i n t e r p r e t a t i o n s  o f  s t a t u t e s  o n l y  w h e n  t h e  c o u r t  f i n d s  
t h e  a g e n c y  i n t e r p r e t a t i o n  t o  b e  r e a s o n a b l y  c l o s e  t o  w h a t  t h e  c o u r t  
i t s e l f  w o u l d  h a v e  s a i d  i n d e p e n d e n t l y  o f  t h e  a g e n c y ' s  
i n t e r p r e t a t i o n .

N e i t h e r  t h e  B o a r d  o f  F i s h e r i e s  n o r  t h e  B o a r d  o f  G a m e  w i l l  e v e r  b e  
p o s s e s s e d  of  t h e  e s s e n t i a l  c h a r a c t e r i s t i c s  t h a t  c o m p r i s e  t h e  
r a t i o n a l e  f o r  t h e  p o l i c y  of  j u d i c i a l  d e f e r e n c e  t o  a g e n c y  d e c i s i o n s .  
SEE: K e n a i t z e . 860 F . 2 d  312, 316 (9th Cir. 1988), a n d  c a s e s  c i t e d  
t h e r e i n .

C o n s e q u e n t l y ,  I b e l i e v e  it is u n l i k e l y  ( t h o u g h  n o t  i m p o s s i b l e )  t h a t  
t h e  p r o p o s e d  s t a t u t o r y  l a n g u a g e  in t h e  s e c o n d  s e n t e n c e  o f  A N I L C A  § 
807 w i l l  b e  o f  m u c h  p r a c t i c a l  e f f e c t  in i n d u c i n g  f e d e r a l  c o u r t s  t o  
d e f e r  t o  i n t e r p r e t a t i o n s  of f e d e r a l  l a w  (ANILCA) b y  t h e  S t a t e  o f  
A l a s k a .

T h e  S t a t e  w i l l  n e e d  to  d e v o t e  s u b s t a n t i a l  a d d i t i o n a l  r e s o u r c e s  
i t s  a d m i n i s t r a t i v e  p r o c e d u r e s .  In p a r t i c u l a r ,  a s  a p r e v e n t i v e  
m e a s u r e ,  t h e  B o a r d s  w i l l  n e e d  t o  r e c e i v e  m o r e  a n d  f i r m e r  l e g a l  
c o u n s e l  d u r i n g  t h e i r  d e l i b e r a t i o n s  in o r d e r  to c o m p l y  w i t h  A N I L C A .  
A d d i t i o n a l l y ,  t h e  B o a r d s  w i l l  n e e d  a d d i t i o n a l  s t a f f  a s s i s t a n c e  
c r a f t i n g  p o s t - d e c i s i o n a l  d o c u m e n t s  t h a t  c a n  p a s s  m u s t e r  u n d e r  t h e  
s c r u t i n y  o f  a f e d e r a l  judge.
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A  f e d e r a l  C o u r t  o f  A p p e a l s  w i l l  g e n e r a l l y  u p h o l d  a n  a d m i n i s t r a t i v e  
a g e n c y ' s  d e c i s i o n  if, b u t  o n l y  if, t h e  c o u r t  c a n  d i s c e r n  a r e a s o n e d  
p a t h  f r o m  t h e  f a c t s  a n d  c o n s i d e r a t i o n s  b e f o r e  t h e  a g e n c y  t o  t h e  
d e c i s i o n  r e a c h e d .  U n i t e d  D i s t r i b u t i o n  C o m p a n i e s  v  F E R C , 88 F . 3 d  
1 1 0 5  (D.C. Cir. 19 9 6 ) ;  c e r t  d e n i e d ,  117 S .Ct. 1723.

F o r  e x a m p l e ,  u n d e r  p r i n c i p l e s  o f  f e d e r a l  a d m i n i s t r a t i v e  law, an 
a g e n c y ' s  v i e w  o f  w h a t  is i n  t h e  p u b l i c ' s  i n t e r e s t  m a y  chan g e ,  
e i t h e r  w i t h  o r  w i t h o u t  a c h a n g e  in c i r c u m s t a n c e s ,  b u t  a f e d e r a l  
a g e n c y  c h a n g i n g  i t s  c o u r s e  m u s t  s u p p l y  a r e a s o n e d  a n a l y s i s  o f  w h y  
it  is d o i n g  so. M o t o r  V e h i c l e  M a n u f a c t u r e r s  A s s n .  v  S t a t e  F a r m  
M u t u a l  I n s u r a n c e  C o . . 463 U.S. 29, 57 (1983); S E E  A L S O  N o r t h w e s t  
M o t o r c y c l e  A s sn. v  U . S . D . A . . 18 F . 3 d  1468, 1 4 8 0  (9th Cir. 1994)
( u p h o l d i n g  an  a g e n c y ' s  c h a n g e  o f  p o l i c y  b a s e d  o n  a r a t i o n a l  a n d  
p r i n c i p l e d  rea s o n . )

A n o t h e r  e x a m p l e  of  t h e  m o r e  r i g o r o u s  j u d i c i a l  r e v i e w  c o m m o n  u n d e r  
p r i n c i p l e s  o f  f e d e r a l  a d m i n i s t r a t i v e  l a w  i n v o l v e s  p r e d i c t i v e  
m o d e l s .  U n d e r  f e d e r a l  law, a n  a g e n c y  m a y  u s e  a p r e d i c t i v e  model, 
P R O V I D E D  i t  e x p l a i n s  t h e  a s s u m p t i o n s  a n d  m e t h o d o l o g i e s  u s e d  i n  
p r e p a r i n g  t h e  m o d e l .  I f  t h e  m o d e l  is c h a l l e n g e d ,  t h e  a g e n c y  m u s t  
p r o v i d e  a f u l l  a n a l y t i c a l  d e f e n s e .  E a g l e - P i c h e r  I n d u s t r i e s .  Inc. 
v  E P A . 759 F . 2d  905, 9 2 1 - 9 2 2  (D.C. Cir. 1985). G i v e n  t h e  f r e q u e n c y  
w i t h  w h i c h  s c i e n t i f i c  m o d e l s  a r e  u s e d  in f i s h e r i e s  a n d  w i l d l i f e  
m a n a g e m e n t  r e g u l a t o r y  a c t i o n s ,  t h i s  p r i n c i p l e  p r o v i d e s  a n  a b u n d a n t  
s t o r e h o u s e  o f  f e d e r a l  c o u r t  c h a l l e n g e s  to  s t a t e  r e g u l a t o r y  ac t i o n s .

U n d e r  f e d e r a l  c o m m o n  law, w h e n  s p e c i a l i s t s  e x p r e s s  c o n f l i c t i n g  
v i e w s ,  a n  a g e n c y  m u s t  h a v e  t h e  d i s c r e t i o n  t o  r e l y  o n  t h e  r e a s o n a b l e  
o p i n i o n s  o f  i t s  o w n  q u a l i f i e d  e x p e r t s  e v e n  if, a s  a n  o r i g i n a l  
m a t t e r ,  t h e  c o u r t  m i g h t  f i n d  c o n t r a r y  v i e w s  m o r e  p e r s u a s i v e .  
S o u t h w e s t  C e n t e r  f o r  B i o l o g i c a l  D i v e r s i t y  v  G l i c k m a n . 932 F. Supp. 
11 8 9  ( D.Ariz. 1 9 9 6 ) ;  a f f i r m e d ,  100 F . 3 d  1443.

In  t h e  u s u a l  A l a s k a  s t a t e  l a w  s i t u a t i o n ,  f i n d i n g s  of  f a c t  are 
r e q u i r e d  e v e n  in t h e  a b s e n c e  of  a s t a t u t o r y  duty. M o b i l  Oil Corp. 
v  L o c a l  B o u n d a r y  C o m m i s s i o n . 518 P . 2d 92, 97 n. 11 ( A l a s k a  1974), 
c i t e d  w i t h  a p p r o v a l  in F a u l k  v  B o a r d  o f  E q u a l i z a t i o n . 934 P . 2d  750, 
7 5 1  ( A l a s k a  1997). H o w e v e r ,  in c e r t a i n  cases, t h e  i s s u e s  a r e  s u c h  
that, b a s e d  on t h e  r e c o r d ,  d e t a i l e d  f i n d i n g s  a r e  n o t  n e c e s s a r y  for 
t h e  c o u r t  t o  u n d e r s t a n d  t h e  a g e n c y ' s  r e a s o n i n g  p r o c e s s .  F i e l d s  v  
K o d i a k  C i t y  C o u n c i l . 628 P . 2 d  927, 932 ( A l a s k a  1981), c i t e d  w i t h  
a p p r o v a l  i n  F a u l k  v  B o a r d  of  E g u a l  i z a t i o n . 934 P. 2d 750, 751
( A l a s k a  1997).

T h i s  c o u r t  h a s  c o n s i s t e n t l y  s t r e s s e d  t h e  i m p o r t a n c e  of 
d e c i s i o n a l  d o c u m e n t s  w h e n  a s k e d  t o  r e v i e w  a c t i o n  t a k e n  b y  an 
a d m i n i s t r a t i v e  body. T r u s t e e s  f o r  A l a s k a  v S t a t e . 795 P . 2d 
805, 809 ( A l a s k a  1 9 9 0 ) ;  A l a s k a  S u r v i v a l  v  S t a t e . 723 P . 2d
1281, 1287 ( A l aska 1986) ( d e c i s i o n a l  d o c u m e n t  s h o u l d  d i s c l o s e  
t h a t  t h e  a g e n c y  h a s  t a k e n  a h a r d  l o o k  a t  f a c t o r s ,  a n d  e n g a g e d  
in  r e a s o n e d  d e c i s i o n  m a k i n g ) ; S h i p  C r e e k  H y d r a u l i c  S y n d i c a t e
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V  S t a t e . 6 8 5  P . 2 d  715, 7 1 7 - 7 1 8  ( A l aska 1984) ( " . . . i f  a s t a t u t e  
r e q u i r e s  r e a s o n e d  d e c i s i o n s ,  a n d  t h e  l e g i s l a t u r e  h a s  n o t  
e x p r e s s l y  o r  b y  i m p l i c a t i o n  l i m i t e d  j u d i c i a l  a u t h o r i t y  t o  
d e c i d e  h o w  t o  r e v i e w  a d m i n i s t r a t i v e  a c t i o n s ,  c o u r t s  m a y  a n d  
s h o u l d  r e q u i r e  a g e n c i e s  t o  e x p l a i n  t h e i r  d e c i s i o n s . "

H A L O  v  A n c h o r a g e . 927 P . 2d 728, 7 4 4 - 7 4 5  ( A l a s k a  1996), (C.J.
C o m p t o n ,  d i s s e n t i n g ) .

D e s p i t e  t h i s  g e n e r a l  rule, A l a s k a  c o u r t s  g e n e r a l l y  e x e m p t  t h e  B o a r d  
o f  F i s h e r i e s  a n d  B o a r d  o f  G a m e  f r o m  a n y  r e q u i r e m e n t  o f  p r o d u c i n g  a 
w r i t t e n  d o c u m e n t  c o n t a i n i n g  F i n d i n g  of F a c t s  a n d  C o n c l u s i o n s  o f  L a w  
t o  s u p p o r t  e a c h  r e g u l a t i o n  a d o p t e d .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  
n o n e t h e l e s s  w r i t t e n  t h a t  "it is v i t a l  t h a t  t h e  a g e n c y  c l e a r l y  v o i c e  
t h e  g r o u n d s  u p o n  w h i c h  t h e  r e g u l a t i o n  w a s  b a s e d  in i t s  d i s c u s s i o n s  
o f  t h e  r e g u l a t i o n  o r  in a d o c u m e n t  a r t i c u l a t i n g  i t s  d e c i s i o n . "  
A l a s k a  F i s h  S p o t t e r s  A s s n  v  A D F & G . 838 P . 2 d  798, 801 ( A l a s k a  1992).

I t  is fa ‘.r t o  s a y  t h a t  f e d e r a l  c o u r t s  a r e  g e n e r a l l y  m o r e  d e m a n d i n g  
t h a n  S t a t e  o f  A l a s k a  c o u r t s  w h e n  it c o m e s  t o  r e q u i r i n g  a n  a g e n c y  t o  
m a k e  w r i t t e n  f i n d i n g s  c l e a r l y  a r t i c u l a t i n g  a l l  o f  t h e  e v i d e n c e  
h e a r d  a n d  t h e  r e a s o n s  f o r  an a g e n c y ' s  f i n a l  d e c i s i o n . 2-4

I n  A l a s k a ,  t h e  c h a l l e n g e r  of a n  a d m i n i s t r a t i v e  r e g u l a t i o n  
h a s  t h e  b u r d e n  o f  p r o v i n g  its i n v a l i d i t y .  S t a t e  v  C o s i o . 858 P . 2d 
621, 624 ( A l a s k a  1993).

U n d e r  A l a s k a  law, S t a t e  c o u r t s  o f t e n  s h o w  s u b s t a n t i a l  
d e f e r e n c e  t o  B o a r d  o f  F i s h e r i e s ,  a n d  B o a r d  o f  G a m e  d e c i s i o n s ,  e.g., 
S t e p o v a k - S h u m a g i n  S e t  N e t  Assn. v  B o a r d  of F i s h e r i e s . 886 P . 2 d  632 
637 ( A l a s k a  1994). S E E  A LSO: K e l s o  v  R v b a c h e k . 912 P . 2 d  536
( A l a s k a  1996) (DEC r e g u l a t i o n s ) .

U n d e r  A l a s k a  law, j u d i c i a l  d e f e r e n c e  t o  t h e  e x p e r t i s e  o f  t h e  
B o a r d s  is a p p r o p r i a t e  in l i g h t  of t h e  c o m p l e x i t y  o f  t h e  s u b j e c t  
m a t t e r ,  t h e  B o a r d s '  l o n g - s t a n d i n g  t r a c k  r e c o r d  o f  r e s p o n s i b l e  
e x e r c i s e  o f  its r e g u l a t o r y  a u t h o r i t y ,  a n d  t h e  n e e d  f o r  t h e  B o a r d s  
to  h e a r  a n d  c o n s i d e r  c o m p l e x  b i o l o g i c a l  s t a f f  r e p o r t s ,  p u b l i c  
t e s t i m o n y ,  a n d  o t h e r  i n f o r m a t i o n  w h e n  m a k i n g  r e g u l a t o r y  d e c i s i o n s .  
S t a t e  v  T a n a n a  V a l i e v  S p o r t s m e n ' s  A s s o c i a t i o n . 583 P . 2d 854, 859 
( A l a s k a  1978).

T h e  B o a r d s  w e r e  g i v e n  e x t r e m e l y  b r o a d  s t a t u t o r y  a u t h o r i t y  to 
m a k e  c o n s e r v a t i o n  a n d  a l l o c a t i o n  d e c i s i o n s  p a r t l y  b e c a u s e  of  t h e  
p e r c e i v e d  i m p o s s i b i l i t y  o f  t h e  l e g i s l a t i v e  or  j u d i c i a l  b r a n c h e s  
f i n d i n g  t h e  t i m e  to d o  so.

C o u r t s  a r e  i l l - e q u i p p e d ,  a n d  d o  n o t  h a v e  t h e  r e s o u r c e s ,  t o  
s e r v e  a s  t h e  f o r u m  f o r  c o m p l e x ,  h i g h l y  d y n a m i c ,  w i l d l i f e  a n d  
f i s h e r y  m a n a g e m e n t  d e c i s i o n s  t h a t  a r e  b a s e d  o n  m o n t h s  o f  t e s t i m o n y  
a s s e s s e d  b y  a g e n c y  m e m b e r s  w i t h  m a n y  y e a r s  of e x p e r t i s e  in t h e  
field. F o r m u l a t i o n  o f  f i s h e r y  m a n a g e m e n t  p o l i c i e s  a n d
i m p l e m e n t a t i o n  o f  c o n s e r v a t i o n  a n d  d e v e l o p m e n t  g o a l s  a r e  p r o p e r l y  
l e f t  t o  t h e  B o a r d  p r o c e s s .  If a r e g u l a t i o n  a p p e a r s  r e a s o n a b l e ,

( c o n t i n u e d . ..)
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T h e  B o a r d s  w i l l  n e e d  t o  a d o p t  r e g u l a t i o n s  t h a t  w i l l  g u i d e  t h e i r  
d i s c r e t i o n  in a p p l y i n g  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e .  S u c h  
r e g u l a t i o n s  m a y  be e x t r e m e l y  d i f f i c u l t  t o  craft. It  is v e r y  
u n l i k e l y  t h a t  a r e v i e w i n g  f e d e r a l  c o u r t  w i l l  d e f e r  t o  S t a t e  a c t i o n  
p r e m i s e d  o n  a n  u n a r t i c u l a t e d  c o n c e p t  o f  " s u s t a i n e d  y i e l d , "  a p p l i e d  
i n  a n  a d  h o c  m a n n e r .  SEE: K w e t h l u k  I R A  C o u n c i l  v  S t a t e  o f  A l a s k a . 
740 F. s u p p .  7 6 5  (D. A l a s k a  1990).

In c o n c l u s i o n ,  t h e r e  is n o t h i n g  r e a s o n a b l y  p l a u s i b l e  t h e  S t a t e  c a n  
d o  t o  g u a r a n t e e  i t s e l f  i m m u n i t y  f r o m  f e d e r a l  c o u r t  c h a l l e n g e s  to 
S t a t e  m a n a g e m e n t  w i t h i n  t h e  f r a m e w o r k  o f  A N I L C A .

2A (. . . c o n t i n u e d )  . 
t h e n  a c o u r t  is n o t  to s u b s t i t u t e  its j u d g m e n t  for a B o a r d ' s .  
SEE: M e i e r  v  S t a t e . 739 P . 2d 172, 1 7 4 - 7 5  (Alaska 1987).

I n  A l a s k a ,  a r e v i e w i n g  c o u r t  a p p l i e s  t h e  " r e a s o n a b l e  b a s i s "  
t e s t  w h e n  r e v i e w i n g  a d m i n i s t r a t i v e  d e c i s i o n s  i n v o l v i n g  c o m p l e x  
i s s u e s  t h a t  r e q u i r e  a g e n c y  e x p e r t i s e .  K e l l y  v  Z a m a r e l l o , 486 P . 2d 
906, 9 1 7  ( A l a s k a  1971); E l l i s  v  S t a t e  944 P . 2d 491, 493 (Alaska
1997). U n d e r  t h e  r e a s o n a b l e  b a s i s  test, t h e  c o u r t  g i v e s  d e f e r e n c e  
to  t h e  a g e n c y  d e t e r m i n a t i o n  "so l o n g  as it is r e a s o n a b l e ,  s u p p o r t e d  
b y  t h e  e v i d e n c e  in t h e  r e c o r d  a s  a w h o l e ,  a n d  t h e r e  is n o  a b u s e  of 
d i s c r e t i o n . "  K o d i a k  W e s t e r n  A l a s k a  A i r l i n e s .  I n c . . v  B o b  H a r r i s  
F l y i n g  S e r v i c e .  Inc.. 592 P . 2 d  1200, 1203 n. 7 ( A l a s k a  1979).

A l a s k a  c o u r t s  e x e r c i s e  " i n d e p e n d e n t  j u d g m e n t "  w h e n  d e t e r m i n i n g  
w h e t h e r  a n  a g e n c y  c o m p l i e d  w i t h  p r o c e d u r a l  r e q u i r e m e n t s .  M o o r e  v 
S t a t e . 5 5 3  P . 2d 8, 33 (Ala s k a  1976).

T h e  t e s t  of  t h e  v a l i d i t y  of a B o a r d  of G a m e  o r  B o a r d  of 
F i s h e r i e s  r e g u l a t i o n  s h o u l d  g e n e r a l l y  b e  s i m p l e  a n d  d e f e r e n t i a l :  

w a s  t h e  r e g u l a t i o n  a d o p t e d  i n  a c c o r d a n c e  w i t h  A P A  
[ A d m i n i s t r a t i v e  P r o c e d u r e  Act] p r o c e d u r e s ;  is t h e  r e g u l a t i o n  
w i t h i n  t h e  d i s c r e t i o n  v e s t e d  in t h e  a g e n c y  b y  t h e  l e g i s l a t u r e ;  
is t h e  r e g u l a t i o n  c o n s i s t e n t  w i t h  t h e  s t a t u t e  a n d  r e a s o n a b l y  
n e c e s s a r y  t o  its p u r p o s e ;  is t h e  r e g u l a t i o n  r e a s o n a b l e  a n d  n o t  
a r b i t r a r y .

S t a t e  v  M o r r v . 836 P. 2d 358, 362, fn.3, (Alaska 1992), c i t i n g
K e l l y  v  Z a m a r e l l o . 486 P . 2 d  906, 9 1 0 - 9 1 1  (Alaska 1971).

PAGE 28



T H E  C O N F U S I N G  R E Q U I R E M E N T  O F  " D E F E R E N C E "

I N  P R O P O S E D  A S  1 6 . 0 5 . 2 6 1 ( h ) .  A N D  (il

III. Q U E S T I O N  P R E S E N T E D :  W h a t  is t h e  i m p o r t  o f  t h e  " d e f e r e n c e "
s t a n d a r d  c o n t a i n e d  in G o v e r n o r  K n o w l e s '  p r o p o s e d  
A S  1 6 . 0 5 . 2 6 1 ( h ) , (i)?

S H O R T  A N S W E R :  T h e  p r o p o s e d  R e g i o n a l  S u b s i s t e n c e  C o u n c i l s  a r e
g i v e n  v e r y  s i g n i f i c a n t  a d v i s o r y  a u t h o r i t y .  T h e  B o a r d s  r e t a i n  
f i n a l ,  r e g u l a t o r y  a u t h o r i t y .  T h e  B o a r d s '  n e e d  f o r  s t a f f  
s u p p o r t  is l i k e l y  t o  i n c r e a s e  i n  o r d e r  t o  c o p e  w i t h  t h e  d e m a n d  
f o r  c r e a t i n g  p o s t - d e c i s i o n a l  d o c u m e n t s .

A. S u m m a r y  D e s c r i p t i o n  o f  t h e  P r o p o s e d  S t a t u t o r y  F r a m e w o r k

G o v e r n o r  K n o w l e s '  S u b s i s t e n c e  T a s k  F o r c e  (1997) h a s  p r o p o s e d  a 
c h a n g e  t o  A l a s k a ' s  L o c a l  F i s h  a n d  G a m e  A d v i s o r y  C o m m i t t e e  s y s t e m .  
T h e  T a s k  F o r c e  p r o p o s e s  a n e w  s t a t u t e  t o  c r e a t e  s i x  " A l a s k a  
R e g i o n a l  S u b s i s t e n c e  C o u n c i l s . "  ( p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 . )

U n d e r  t h e  G o v e r n o r ' s  p r o p o s a l ,  e a c h  R e g i o n a l  S u b s i s t e n c e  C o u n c i l  is 
t o  h a v e  t e n  m e m b e r s .  A l l  m e m b e r s  a r e  a p p o i n t e d  b y  t h e  G o v e r n o r .  
F o u r  m e m b e r s  m u s t  b e  s e l e c t e d  f r o m  n o m i n e e s  s u b m i t t e d  b y  t r i b a l  
c o u n c i l s  i n  t h e  r e g i o n ;  t h e  r e m a i n i n g  s i x  m e m b e r s  a r e  s e l e c t e d  f r o m  
n o m i n e e s  s u b m i t t e d  b y  l o c a l  g o v e r n m e n t s  a n d  l o c a l  a d v i s o r y  
c o m m i t t e e s .

T h e  p r i m a r y  t a s k  o f  t h e  p r o p o s e d  R e g i o n a l  C o u n c i l s  o v e r l a p s  w i t h  
a n d  d u p l i c a t e s  t h e  e x i s t i n g  t a s k  o f  L o c a l  A d v i s o r y  C o m m i t t e e s .  T h e  
R e g i o n a l  C o u n c i l s  a r e  t o  r e v i e w ,  e v a l u a t e ,  a n d  m a k e  r e c o m m e n d a t i o n s  
to  t h e  B o a r d s  o n  r e g u l a t i o n s  r e l a t i n g  t o  s u b s i s t e n c e ,  sp o r t ,  
p e r s o n a l  use, a n d  c o m m e r c i a l  f i s h i n g  a n d  h u n t i n g .  O t h e r  t a s k s  a r e  
a l s o  a s s i g n e d  t o  t h e  R e g i o n a l  C o u n c i l s ,  i n c l u d i n g  i d e n t i f y i n g  a n d  
e v a l u a t i n g  s u b s i s t e n c e  n e e d s  a n d  r e c o m m e n d i n g  a m a n a g e m e n t  s t r a t e g y  
t o  a c c o m m o d a t e  t h e  i d e n t i f i e d  s u b s i s t e n c e  needs.

B. P r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )

T h i s  p r o p o s e d  s t a t u t e  is q u i t e  c o n v o l u t e d .  It is n e c e s s a r y  to  
a n a l y z e  it  o n e  s e n t e n c e  a t  a time. T h e  a n a l y s i s  b e l o w  w i l l  f o l l o w  
t h a t  a p p r o a c h .

T h e  R e g i o n a l  S u b s i s t e n c e  C o u n c i l s  w i l l  b e  a n e w  c r e a t u r e ,  t o  m y  
k n o w l e d g e  u n p r e c e d e n t e d  in A l a s k a  law. T h e  C o u n c i l s  w i l l  b e  q u a s i -  
r e g u l a t o r y  a g e n c i e s .  S i n c e  t h e  R e g i o n a l  C o u n c i l s  w i l l  n o t  p o s s e s s  
a c t u a l  r e g u l a t o r y  a u t h o r i t y ,  t h e y  w i l l  b e  l e s s  p o w e r f u l  t h a n  t h e  
B o a r d s .
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T h e  a u t h o r i t y  of  t h e  R e g i o n a l  C o u n c i l s  w i l l  s o m e w h a t  d i m i n i s h  t h e  
i n d e p e n d e n t  a u t h o r i t y  o f  t h e  two, r e g u l a t o r y  B o a r d s .  I t  s e e m s  
l i k e l y  t h a t  t h e  c u m u l a t i v e  r e c o m m e n d a t i o n s  f r o m  six, s e p a r a t e  
R e g i o n a l  C o u n c i l s  w i l l  v e r y  s u b s t a n t i a l l y  a d d  t o  t h e  t w o  B o a r d s '  
w o r k l o a d .  Yet, as s h o w n  below, a l t h o u g h  t h e  R e g i o n a l  C o u n c i l s  w i l l  
h a v e  v a s t l y  m o r e  a u t h o r i t y  t h a n  a L o c a l  A d v i s o r y  C o m m i t t e e ,  t h e  t w o  
B o a r d s  w i l l  r e t a i n  t h e i r  r e g u l a t o r y  a u t h o r i t y .

1. T h e  f i r s t  s e n t e n c e  o f  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )  
p r o v i d e s :

(h) T h e  a p p r o p r i a t e  b o a r d  s h a l l  c o n s i d e r  t h e  r e p o r t s  a n d  
r e c o m m e n d a t i o n s  o f  t h e  r e g i o n a l  s u b s i s t e n c e  c o u n c i l s  a n d  s h a l l  
g i v e  d e f e r e n c e  to t h e i r  s u b s i s t e n c e  r e c o m m e n d a t i o n s .

Fi r s t ,  i t  is a p p r o p r i a t e  t o  li s t  t h e  " s u b s i s t e n c e  r e c o m m e n d a t i o n s "  
t o  w h i c h  t h e  B o a r d  of F i s h e r i e s  a n d  B o a r d  of G a m e  m u s t  d e f e r .  
R e g i o n a l  C o u n c i l s  h a v e  a u t h o r i t y  to m a k e  f i v e  d i s t i n c t  c a t e g o r i e s  
o f  r e c o m m e n d a t i o n s .  T h e  C o u n c i l s '  r e c o m m e n d a t i o n s  m a y  i n volve:

1) a n y  e x i s t i n g  o r  p r o p o s e !  r e g u l a t i o n ,  p o l i c y ,  o r  m a n a g e m e n t  
p l a n ,  or  a n y  o t h e r  m a t t e r  d i r e c t l y  r e l a t i n g  t o  t h e  s u b s i s t e n c e  
u s e  o f  f i s h  a n d  w i l d l i f e  w i t h i n  its region.
(AS 1 6 . 0 5 . 2 6 1 ( d ) (3).)

2) p e r m i t s  p r o v i d e d  in AS 1 6 . 0 5 . 3 3 0 ( d )  a n d  .40 5 ( g ) .  (These 
s t a t u t e s  r e f e r  to  o t h e r  p a r t s  o f  t h e  T a s k  F o r c e ' s  p a c k a g e  o f  
a m e n d m e n t s .  T h e y  i n v o l v e  s u b s i s t e n c e  p e r m i t s  f o r  areas, 
v i l l a g e s ,  c o m m u n i t i e s ,  groups, o r  i n d i v i d u a l s . ) 25

W i t h o u t  a n  a m e n d m e n t  t o  t h e  A l a s k a  C o n s t i t u t i o n ,  p l a c e -  
o f - r e s i d e n c e - o r i e n t e d  p e r m i t s  w o u l d  b e  u l t r a  v i r e s .

T h e  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  VIII, § 3, "is p a r t i c u l a r l y  
s t r o n g  i n  r e q u i r i n g  t h a t  p r o x i m i t y  t o  t h e  r e s o u r c e  b e  a n e u t r a l  
fa c t o r .  It  r e s e r v e s  'to t h e  p e o p l e  f o r  c o m m o n  use' w i l d  f i s h  a n d  
g a m e  ' f w l h e r e v e r  o c c u r r i n g ." ( E m p h a s i s  in o r i g i n a l .  S t a t e  v  
K e n a i t z e . 894 P . 2d 632, 642 n. 21 ( A l a s k a  1995).

U n d e r  e x i s t i n g  A l a s k a  law, p e o p l e  w h o  r e s i d e  n e a r  a f i s h  o r  
g a m e  p o p u l a t i o n  do n o t  h a v e  a h i g h e r  c l a i m  t o  t h a t  p o p u l a t i o n  t h a n  
s t a t e  r e s i d e n t s  w h o s e  d o m i c i l e s  a r e  m o r e  d i s t a n t :

W h e r e  t h e  n e c e s s i t y  for t h e  p r e s e r v a t i o n  o f  t h e  w i l d  g a m e  
a n d  f i s h  e x i s t s  in c e r t a i n  t e r r i t o r i e s  o f  t h e  st a t e ,  t h a t  
t e r r i t o r y  m a y  b e  s e g r e g a t e d  for t h e  p u r p o s e  o f  r e g u l a t i n g  t h e  
r i g h t  to  t a k i n g  g a m e  a n d  f i s h  t h e r e i n ;  b u t  t h e  p r i v i l e g e  o f  
t a k i n g  a n d  u s i n g  s a m e  m u s t  b e  e x t e n d e d  t o  t h e  p e o p l e  o f  t h e  
s t a t e  o u t s i d e  o f  t h e  t e r r i t o r y  u p o n  t h e  s a m e  t e r m s  t h a t  a r e  
g i v e n  to  t h o s e  w h o  are r e s i d e n t s  o f  t h e  t e r r i t o r y  e m b r a c e d  in 
t h e  l e g i s l a t i o n .

( c o n t i n u e d . ..)
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3) s t r a t e g i e s  f o r  t h e  m a n a g e m e n t  o f  f i s h  a n d  w i l d l i f e  
p o p u l a t i o n s  w i t h i n  t h e  r e g i o n  t o  a c c o m m o d a t e  t h e  f i s h  a n d  
w i l d l i f e  u s e s  a n d  n e e d s  i d e n t i f i e d  b y  t h e  R e g i o n a l  C o u n c i l s  in 
a n  a n n u a l  r e p o r t  t o  b e  s u b m i t t e d  t o  t h e  S e c r e t a r y  o f  I n t e r i o r  
a n d  S e c r e t a r y  o f  A g r i c u l t u r e . 26
(AS 1 6 . 0 5 . 2 6 1 ( d ) ( 6 ) ( C ) .)

4) p o l i c i e s ,  s t a n d a r d s ,  g u i d e l i n e s ,  a n d  r e g u l a t i o n s  t o  
i m p l e m e n t  t h e  f o r e g o i n g  s u b s i s t e n c e  m a n a g e m e n t  s t r a t e g i e s .  
(AS 1 6 . 0 5 . 2 6 1 ( d ) ( 6 ) ( D ) . )

5) i n t e r - r e g i o n a l  p r o p o s a l s  a n d  issues.
(AS 1 6 . 0 5 . 2 6 1 ( g ) .)

U n d e r  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h ) ,  t h e  B o a r d s  a r e  r e q u i r e d  t o  " g i v e  
d e f e r e n c e "  t o  a l l  f i v e  t y p e s  of r e c o m m e n d a t i o n s .  N o  s p e c i f i c  l e v e l  
o f  d e f e r e n c e  is s p e c i f i e d  in t h e  s t a t u t e .

U n l e s s  a u n a n i m o u s  r e c o m m e n d a t i o n  o f  a R e g i o n a l  C o u n c i l  is 
i n v o l v e d ,  t h e  B o a r d s  w o u l d  n o t  b e  a n y  m o r e  o b l i g a t e d  t o ,f o l l o w  a 
R e g i o n a l  C o u n c i l ' s  r e c o m m e n d a t i o n  t h a n  t h e y  a r e  c u r r e n t l y  o b l i g a t e d  
t o  f o l l o w  a n  A d v i s o r y  C o m m i t t e e ' s  r e c o m m e n d a t i o n . 27

(AS 1 6 . 0 5 . 2 6 1 ( d ) ( 5 ) . )

25(.. . c o n t i n u e d )
K e n a i t z e . s u p r a . a t  638, c i t i n g  M c D o w e l l . 785 P. 2d 1, a t  12 ( A l a s k a  
1989) ( q u o t i n g  L e w i s  v. St a t e ,  110 Ark. 204, 161 S.W. 154, 1 5 5 - 5 6  
(1913)) ( e m p h a s i s  a d d e d  b y  t h e  c o u r t  in M c D o w e l l  ).

26 G i v e n  t h e  p a r l o u s  s t a t e  o f  A D F & G ' s  b u d g e t ,  o n e  c a n n o t  
h e l p  w o n d e r i n g  w h e r e  s u f f i c i e n t  f u n d s  w i l l  c o m e  f r o m  f o r  t h e  
s t a f f  t i m e  n e c e s s a r y  t o  c r e a t e  t h e s e  r e p o r t s .

A S  1 6 . 0 5 . 2 6 0  r e q u i r e s  t h e  B o a r d s  t o  s t a t e  t h e i r  r e a s o n s  
f o r  n o t  f o l l o w i n g  t h e  r e c o m m e n d a t i o n s  o f  a n  A d v i s o r y  
C o m m i t t e e .  T h i s  is t h e  f u n c t i o n a l  e q u i v a l e n t  o f  t h e  l a s t  
s e n t e n c e  o f  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h ) .
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2. T h e  s e c o n d  s e n t e n c e  o f  p r o p o s e d  A S  
1 6 . 0 5 . 2 6 1 ( h )  p r o v i d e s :

I f  t h e  [Re g i o n a l ]  c o u n c i l  r e c o m m e n d a t i o n  is u n a n i m o u s ,  t h e r e  
i s  a p r e s u m p t i o n  in  f a v o r  o f  a d o p t i o n  b y  t h e  b o a r d .

T h e  n e g a t i v e  i m p l i c a t i o n  of  t h i s  p r o v i s i o n  is t h a t  w h e n e v e r  a 
r e c o m m e n d a t i o n  of a R e g i o n a l  C o u n c i l  is l e s s  t h a n  u n a n i m o u s ,  t h e r e  
is n o  p r e s u m p t i o n  i n  f a v o r  o f  a d o p t i o n  b y  t h e  a p p r o p r i a t e  Bo a r d .

W h e n  a R e g i o n a l  C o u n c i l  m a k e s  a u n a n i m o u s  r e c o m m e n d a t i o n ,  a n d  t h e  
a p p r o p r i a t e •B o a r d  w i s h e s  to  m a k e  a c o n t r a r y  d e c i s i o n ,  t h e  B o a r d  
w i l l  n e e d  t o  c r e a t e  a " w r i t t e n  s t a t e m e n t  o f  t h e  f a c t u a l  b a s i s  a n d  
r e a s o n s  f o r  i t s  d e c i s i o n "  ( p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h ) . )

Thus, it s e e m s  a p p r o p r i a t e  t o  p r e s u m e  t h a t  a r e v i e w i n g  c o u r t  w o u l d  
h e s i t a t e  t o  o v e r t u r n  a B o a r d  d e c i s i o n  t h a t  w a s  c o n t r a r y  t o  a n o n -  
u n a n i m o u s  r e c o m m e n d a t i o n  of a R e g i o n a l  C o u n c i l .

3. T h e  t h i r d  s e n t e n c e  of p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )  
p r o v i d e s  five, a l t e r n a t i v e  r e a s o n s  on w h i c h  
t h e  B o a r d  m a y  r e l y  t o  r e j e c t  a R e g i o n a l  
C o u n c i l 's r e c o m m e n d a t i o n :

. . . t h e  b o a r d  m a y  d e c i d e  not to  a d o p t  a n y  r e c o m m e n d a t i o n  w h i c h  
i t  d e t e r m i n e s  v i o l a t e s  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e ,  is n o t  
s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e ,  is d e t r i m e n t a l  t o  
s u b s i s t e n c e  uses, i n v o l v e s  an  u n r e s o l v e d  s t a t e w i d e  or  i n t e r­
r e g i o n a l  s u b s i s t e n c e  m a n a g e m e n t  issue, o r  is c o n t r a r y  t o  an  
o v e r r i d i n g  s t a t e w i d e  f i s h  or  w i l d l i f e  m a n a g e m e n t  i n t e r e s t .

U s e  o f  t h e  d i s j u n c t i v e  "or" m a k e s  e a c h  o n e  o f  t h e s e  f i v e  r e a s o n s  
s u f f i c i e n t  in i t s e l f  f o r  a B o a r d  t o  r e j e c t  a R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n . 28 E a c h  r e a s o n  w i l l  b e  e x a m i n e d  b r i e f l y  b e l o w .

T h e  f i r s t  r e a s o n  d o e s  v e r y  l i t t l e  to  a f f e c t  t h e  B o a r d s '  d i s c r e t i o n .  
I t  w o u l d  b e  u n c o n s t i t u t i o n a l  for o n e  of  t h e  B o a r d s  t o  a p p r o v e  an  
a c t i o n  in v i o l a t i o n  of the s u s t a i n e d  y i e l d  p r i n c i p l e .  (Ala s k a  
C o n s t . ,  Art. VIII, § 2.)

P e r h a p s  t h i s  f i r s t  r e a s o n  for w h i c h  t h e  B o a r d  m a y  r e j e c t  a R e g i o n a l  
C o u n c i l ' s  r e c o m m e n d a t i o n  is less s i g n i f i c a n t  f o r  m e n t i o n i n g  t h e  
s u s t a i n e d  y i e l d  p r i n c i p l e ,  and is m o r e  s i g n i f i c a n t  f o r  w h a t  it 
o m i t s ?  F o r  e x a m p l e ,  if a R e g i o n a l  C o u n c i l  r e c o m m e n d a t i o n  v i o l a t e d  
p r i n c i p l e s  of e q u a l  p r o t e c t i o n ,  o r  d u e  p r o c e s s ,  w o u l d  t h e  B o a r d s  be  
p r e c l u d e d  f r o m  r e j e c t i n g  the r e c o m m e n d a t i o n ?

28 T h i s  l i t a n y  o f  r e a s o n s  is n o t  n e c e s s a r i l y  a n  e x c l u s i v e  
l i s t  o f  t h e  r e a s o n s  for w h i c h  t h e  B o a r d  c a n  r e j e c t  a R e g i o n a l  
C o u n c i l ' s  r e c o m m e n d a t i o n .
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I t  i s  c u r i o u s  t h a t  p r o p o s e d  AS  1 6 . 0 5 . 2 6 1 ( h )  d o e s  n o t  i n c l u d e  a 
p r o v i s i o n  a l l o w i n g  t h e  B o a r d s  t o  r e j e c t  a R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n  t h a t  is n o t  " o t h e r w i s e  n o t  i n  a c c o r d a n c e  w i t h  l a w  o r  
t h a t  is c o n t r a r y  t o  t h e  b r o a d  p u b l i c  i n t e r e s t . "

E v e n  p e r m i t t i n g  t h e  B o a r d  t o  r e j e c t  a R e g i o n a l  C o u n c i l
r e c o m m e n d a t i o n  if i t  v i o l a t e s  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e  m a y  b e  
m e r e l y  a c h i m e r i c a l  g r a n t  o f  a u t h o r i t y .

I n  K w e t h l u k  I R A  C o u n c i l  v  S t a t e  o f  A l a s k a . 7 4 0  F. S u p p .  7 6 5
( D . A l a s k a  1990), a g r o u p  o f  N a t i v e  A l a s k a n s  s o u g h t  a T R O  a n d  
p r e l i m i n a r y  i n j u n c t i o n  u n d e r  a u t h o r i t y  o f  A N I L C A  (16 U . S . C .  § 
3 1 1 7 ) .  T h e  p l a i n t i f f s  s o u g h t  a n  e m e r g e n c y  c a r i b o u  h u n t .  T h e  
A l a s k a  B o a r d  o f  G a m e  h a d  p r e v i o u s l y  d e n i e d  t h e i r  r e q u e s t .  T h e  
B o a r d  h a d  r e a s o n e d  t h a t  c r e a t i n g  t h e  h u n t  w o u l d  v i o l a t e  t h e  
s u s t a i n e d  y i e l d  p r i n c i p l e .  (SEE: A S  1 6 . 0 5 . 2 5 8 ( b ) . )

F e d e r a l  D i s t r i c t  C o u r t  J u d g e  H o l l a n d  r e v e r s e d  t h e  B o a r d  o f  G a m e ' s  
d e c i s i o n  a n d  g r a n t e d  t h e  N a t i v e s  t h e  r e l i e f  t h e y  h a d  r e q u e s t e d .  
K w e t h l u k . 740 F . S upp. 765, 767 (D. A l a s k a  1990) .

T h e  B o a r d  o f  G a m e ' s  r e j e c t i o n  o f  t h e  K w e t h l u k  p e t i t i o n  f o r  a n
e m e r g e n c y  c a r i b o u  h u n t  h a d  b e e n  p r e m i s e d  o n  a B o a r d  p o l i c y  d e c i s i o n  
t h a t  t h e  K i l b u c k  c a r i b o u  h e r d  s h o u l d  b e  a l l o w e d  t o  c o n t i n u e  t o  g r o w  
b e f o r e  a n y  h u n t i n g  w a s  r e i n s t a t e d .  (All h u n t i n g  o n  t h e  K w e t h l u k  
c a r i b o u  h e r d  h a d  b e e n  s u s p e n d e d  s i n c e  1985.)

T h e  D i s t r i c t  C o u r t  J u d g e  in K w e t h l u k  f o u n d  it  s i g n i f i c a n t  t h a t  
t h e r e  is n o  S t a t e  s t a t u t o r y  o r  r e g u l a t o r y  d e f i n i t i o n  f o r  " s u s t a i n e d  
y i e l d "  in t h e  c o n t e x t  o f  w i l d l i f e  m a n a g e m e n t .  K w e t h l u k . a t  766; 
S E E  A L S O :  G. Cook, "The S u s t a i n e d  Y i e l d  P r i n c i p l e  o f  A r t i c l e  VIII,
§ 4," C o l l o q u y  o n  t h e  N a t u r a l  R e s o u r c e s  A r t i c l e  o f  t h e  A l a s k a  
C o n s t i t u t i o n  (WAFLI: 1991).

T h e  c o u r t  c o n c l u d e s  t h a t  t h e  t e r m  " s u s t a i n e d  y i e l d "  is 
p o t e n t i a l l y  b r o a d  e n o u g h  t o  i n c l u d e  a u t h o r i t y  in t h e  g a m e  
b o a r d  t o  r e s t r i c t  e v e n  s u b s i s t e n c e  h u n t i n g  in o r d e r  t o  r e b u i l d  
a d a m a g e d  g a m e  p o p u l a t i o n .  H o w e v e r ,  t h e  b o a r d  d o e s  n o t  h a v e  
a b s o l u t e  d i s c r e t i o n  in t h i s  a r e a .  T h e r e  m u s t  b e  a b a l a n c e  o f  
m i n i m u m  a d v e r s e  i m p a c t  u p o n  r u r a l  r e s i d e n t s  w h o  d e p e n d  u p o n  
s u b s i s t e n c e  u s e  o f  r e s o u r c e s  a n d  r e c o g n i z e d  s c i e n t i f i c  
p r i n c i p l e s  o f  g a m e  m a n a g e m e n t .  16 U . S . C .  § 3112(1) a n d  (2).

T h e  b o a r d  h a v i n g  p u t  in p l a c e  n e i t h e r  a g a m e  m a n a g e m e n t  p l a n  
f o r  t h e  K i l b u c k  h e r d  n o r  an a r t i c u l a t e d  a n d  e v e n l y  a p p l i c a b l e  
d e f i n i t i o n  o f  s u s t a i n e d  yie l d ,  t h e  b o a r d  and, in its turn, 
t h i s  c o u r t  h a v e  n o  m e a n i n g f u l  s t a n d a r d  a g a i n s t  w h i c h  to 
m e a s u r e  p l a i n t i f f ' s  a p p l i c a t i o n  f o r  a s u b s i s t e n c e  h u n t .  T h e  
g a m e  b o a r d  a p p e a r s  to h a v e  a c t e d  n o t  o n  t h e  b a s i s  o f  a 
f o r m u l a t e  p o l i c y ,  b u t  r a t h e r  in a d  h o c  f a s h i o n ,  as t h o u g h  it 
h a d  u n f e t t e r e d  d i s c r e t i o n  t o  d e c i d e  w h a t  m e a n i n g  it w o u l d  
a t t r i b u t e  t o  t h e  s u s t a i n e d  y i e l d  i s s u e  in a n y  p a r t i c u l a r  case.
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K w e t h l u k  I R A  C o u n c i l  v  S t a t e  of A l a s k a , 7 4 0  F . S u p p .  765, 7 6 6 - 7 6 7  
( D . A l a s k a  1990).

I t  d o e s  t h e  S t a t e  l i t t l e  g o o d  f o r  A N I L C A  t o  s t a t u t o r i l y  g r a n t  t h e  
S t a t e  t h e  r i g h t  t o  r e j e c t  r e c o m m e n d a t i o n s  o n  t h e  b a s i s  o f  v i o l a t i o n  
o f  t h e  s u s t a i n e d  y i e l d  p r i n c i p l e  u n l e s s  t h e  S t a t e  c a n  f i r s t  
a r t i c u l a t e  a d e f i n i t i o n  of  " s u s t a i n e d  y i e l d "  f o r  w i l d l i f e  a n d  
f i s h e r y  m a n a g e m e n t 29 a n d  s h o w  t h a t  it a p p l i e s  t h a t  e l u s i v e  
d e f i n i t i o n  f a i r l y  e n o u g h  a n d  c o n s i s t e n t l y  e n o u g h  t o  s a t i s f y  a 
r e v i e w i n g  court.

U n t i l  t h e  S t a t e  a d e q u a t e l y  d e f i n e s  " s u s t a i n e d  y i e l d "  in t h e  c o n t e x t  
o f  w i l d l i f e  a n d  f i s h e r i e s  m a n a g e m e n t ,  it is u n l i k e l y  t h a t  a n y  
r e v i e w i n g  f e d e r a l  c o u r t  w i l l  d e f e r  t o  S t a t e  a c t i o n  p r e m i s e d  o n  an  
u n a r t i c u l a t e d  c o n c e p t  of  " s u s t a i n e d  y i e l d , "  a p p l i e d  i n  a n  a d  h o c  
m a n n e r .

R e g a r d i n g  t h e  s e c o n d  of t h e  f i v e  a l t e r n a t i v e  r e a s o n s ,  w e  h a v e  
d i s c u s s e d ,  supra, t h e  v a g u e n e s s  o f  t h e  " s u b s t a n t i a l  e v i d e n c e "  
s t a n d a r d .

T h e  f i n a l  t h r e e  a l t e r n a t i v e  r e a s o n s  a r e  a l s o  q u i t e  b r o a d .  It  w o u l d  
b e  a m i s t a k e ,  h o w e v e r ,  t o  a s s u m e  t h a t  m e r e  r e c i t a t i o n  b y  e i t h e r  
B o a r d  o f  o n e  o f  t h e s e  r e a s o n s  w i l l  s u f f i c e  t o  i n s u l a t e  f r o m  
j u d i c i a l  s c r u t i n y  e i t h e r  B o a r d ' s  r e j e c t i o n  o f  a R e g i o n a l  C o u n c i l ' s  
r e c o m m e n d a t i o n .  T h e  B o a rds' p o s t - d e c i s i o n a l  d o c u m e n t s  w i l l  n e e d  
t o  c o m p r e h e n s i v e l y  a d d r e s s  t h e  i s s u e s  p r e s e n t e d  a n d  m u s t  c l e a r l y  
a r t i c u l a t e  a rational- d e c i s i o n .

4. T h e  f o u r t h  s e n t e n c e  o f  p r o p o s e d  A S  
1 6 . 0 5 . 2 6 1 ( h )  p r o v i d e s :

T h e  (fourth) f i n a l  s e n t e n c e  o f  p r o p o s e d  AS  1 6 . 0 5 . 2 6 1 ( h )  s t a t e s  w h a t  
t h e  B o a r d s  m u s t  d o  in t h e  e v e n t  t h e y  r e j e c t  a R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n :

I f  a r e c o m m e n d a t i o n  is n o t  a d o p t e d  b y  t h e  b o a r d ,  t h e  b o a r d  
s h a l l  p r o v i d e  a w r i t t e n  s t a t e m e n t  of t h e  f a c t u a l  b a s i s  a n d  
r e a s o n s  f o r  its d e c i s i o n  a n d  s h a l l  r e m a n d  t h e  r e c o m m e n d a t i o n  
t o  t h e  r e g i o n a l  s u b s i s t e n c e  c o u n c i l  f o r  f u r t h e r  c o n s i d e r a t i o n .

T h i s  r e q u i r e m e n t  w i l l  a p p l y  t o  all r e c o m m e n d a t i o n s  of R e g i o n a l  
C o u n c i l s ,  r e g a r d l e s s  o f  w h e t h e r  o r  n o t  t h e  r e c o m m e n d a t i o n  is 
u n a n i m o u s .

I n  a d d i t i o n  t o  t h i s  p o s t - d e c i s i o n a l  d o c u m e n t ,  t h e  n e c e s s i t i e s  of 
j u d i c i a l  r e v i e w  w i l l  r e q u i r e  t h a t  t h e  B o a r d  c r e a t e  an  a d e q u a t e

c . f . AS 3 8 . 0 4 . 9 1 0 ( 1 1 ) .
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a d m i n i s t r a t i v e -  r e c o r d  a t  t h e  t i m e  o f  i t s  d e l i b e r a t i o n s  t h a t  
d e m o n s t r a t e s  it h a s  g i v e n  c a r e f u l  c o n s i d e r a t i o n  t o  t h e  R e g i o n a l  
C o u n c i l ' s  r e c o m m e n d a t i o n ,  a n d  c o n s i d e r e d  a l l  o f  t h e  s u p p o r t i n g  
f a c t u a l  m a t e r i a l  a d d u c e d  b y  t h e  R e g i o n a l  C o u n c i l s .

C. C o n c l u s i o n :  t h e  i m p a c t  o f  t h e  " d e f e r e n c e "  s t a n d a r d
c o n t a i n e d  in G o v e r n o r  K n o w l e s '  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )  
w i l l  p r i m a r i l y  b e  t o  i n c r e a s e  p u b l i c  p a r t i c i p a t i o n  in t h e  
f i s h  a n d  g a m e  r e g u l a t o r y  p r o c e s s  a n d  i n c r e a s e  A D F & G ' s  
w o r k l o a d  ( p r o v i d i n g  t h e  C o u n c i l s  w i t h  s t a f f  s u p p o r t  a n d  
p r o v i d i n g  t h e  B o a r d s  w i t h  s t a f f  s u p p o r t ) .

I t  s e e m s  b e y o n d  d o u b t  t h a t  t h e  n e w  R e g i o n a l  C o u n c i l  s y s t e m  w i l l  
a l l o w  f o r  i n c r e a s e d  p u b l i c  p a r t i c i p a t i o n  i n  t h e  f i s h  a n d  g a m e  
r e g u l a t o r y  p r o c e s s .  W h e t h e r  o r  n o t  t h i s  w i l l  b e  q u a l i t a t i v e l y  
s u p e r i o r  t o  t h e  c u r r e n t  s y s tem, o r  b e  c o s t - e f f e c t i v e ,  is i m p o s s i b l e  
t o  p r e d i c t .

S i m i l a r l y ,  it is n o t  p o s s i b l e  a t  t h i s  t i m e  t o  p r e d i c t  w h e t h e r  t h e  
a d m i n i s t r a t i v e  b u r d e n s  o f  a d e q u a t e l y  r e s p o n d i n g  t o  r e c o m m e n d a t i o n s  
f r o m  six, s e p a r a t e  R e g i o n a l  C o u n c i l s  w i l l  e v e n t u a l l y  o v e r w h e l m  t h e  
B o a r d s  w i t h  a n  e x c e s s  of  w o r k  t h a t  r e q u i r e s  f u n d a m e n t a l  c h a n g e s  t o  
A l a s k a ' s  s y s t e m  o f  r e g u l a t o r y  B o a r d s .

U n d e r  G o v e r n o r  K n o w l e s '  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h ) ,  t h e  B o a r d s  a r e  
o b l i g a t e d  t o  " c o n s i d e r "  t h e  r e p o r t s  a n d  r e c o m m e n d a t i o n s  o f  t h e  
R e g i o n a l  S u b s i s t e n c e  C o u n c i l s .  N o  d e f e r e n c e  is r e q u i r e d  f o r  t h e  
C o u n c i l s '  r e p o r t s .  O n l y  r e c o m m e n d a t i o n s  a r e  a c c o r d e d  d e f e r e n c e .

I n  m y  o p i n i o n ,  it is p r i m a r i l y  w h e n  a R e g i o n a l  C o u n c i l ' s  
r e c o m m e n d a t i o n s  a r e  u n a n i m o u s  t h a t  a B o a r d  w i l l  n e e d  t o  s h o w  a 
m e a n i n g f u l  m e a s u r e  o f  " d e f e r e n c e "  t o  a R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n .  In  t h o s e  i n s t a n c e s ,  t h e  B o a r d  w i l l  h a v e  t o  c r e a t e  
a d e f e n s i b l e  a d m i n i s t r a t i v e  r e c o r d  d u r i n g  its d e l i b e r a t i o n s .  
A f t e r w a r d s ,  t h e  B o a r d  a n d  s t a f f  w i l l  n e e d  t o  c a r e f u l l y  c r a f t  a 
w r i t t e n  d e c i s i o n a l  d o c u m e n t  t h a t  r a t i o n a l l y  e x p l a i n s  t h e  B o a r d ' s  
a c t i o n s  in a m a n n e r  t h a t  w i l l  m e e t  f e d e r a l  j u d i c i a l  a p p r o v a l .

m h e  s t a t e w i d e  B o a r d s  r e t a i n  full r e g u l a t o r y  a u t h o r i t y .  T h e  r e a s o n s  
e n u m e r a t e d  in t h e  t h i r d  s e n t e n c e  o f  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( h )  a n d  
w h i c h  w i l l  s u f f i c e  f o r  a B o a r d  t o  r e j e c t  a R e g i o n a l  C o u n c i l  
r e c o m m e n d a t i o n  a r e  v e r y  s i m i l a r  to  t h e  r e a s o n s  w h i c h  t h e  t w o  B o a r d s  
p r e s e n t l y  a d d u c e  w h e n  t h e y  r e j e c t  a r e c o m m e n d a t i o n  o f  a L o c a l  
A d v i s o r y  C o m m i t t e e .

T h e  m a i n  i m p a c t  of t h e  " d e f e r e n c e "  r e q u i r e m e n t  a p p e a r s  t o  b e  t h a t
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it c a n  s e r v e  a s  a s u b j e c t  o f  l i t i g a t i o n . 30 In o r d e r  t o  p r e - e m p t  
m o s t  l e g a l  c h a l l e n g e s ,  t h e  B o a r d s  w i l l  n e e d  t o  s p e n d  a g r e a t  d e a l  
o f  t i m e  c r a f t i n g  p o s t - d e c i s i o n a l  d o c u m e n t s  e x p l a i n i n g  t h e i r  
a c t i o n s .

T h e  B o a r d s '  p o s t - d e c i s i o n a l  d o c u m e n t s  m u s t  b e  d r a f t e d  w i t h  t h e  
k n o w l e d g e  t h a t  t h e y  m a y  b e  s u b j e c t e d  t o  j u d i c i a l  r e v i e w  u n d e r  t h e  
b r o a d  r u b r i c  o f  " a r b i t r a r y  a n d  c a p r i c i o u s "  revi e w ,  w h i c h ,  as a 
p r a c t i c a l  m a t t e r ,  g e n e r a l l y  w i l l  m e a n  t h e  b r o a d  c o n c e p t  o f  
" r e a s o n a b l e n e s s . "

D. T h e  d e f e r e n c e  r e q u i r e m e n t  o f  p r o p o s e d  A S  1 6 . 0 5 . 2 6 1 ( 1 )

T h i s  s h o r t  p r o v i s i o n  p r o v i d e s :

(I) A  r e g i o n a l  s u b s i s t e n c e  c o u n c i l  s h a l l  g i v e  d e f e r e n c e  t o  
p r o p o s a l s  f r o m  l o c a l  g o v e r n m e n t s ,  t r i b a l  c o u n c i l s ,  a n d  l o c a l  
a d v i s o r y  c o m m i t t e e s ,  w h i c h  i d e n t i f y  l o c a l  s u b s i s t e n c e  n e e d s  
a n d  uses, t h e  m e t h o d s ,  m e a n s ,  s e a s o n s ,  a n d  o t h e r  i s s u e s  
r e l a t e d  t o  l o c a l  s u b s i s t e n c e  m a n a g e m e n t . 31

A t  t h e  o u t s e t ,  w e  r e i t e r a t e  t h e  v a g u e n e s s  of  t h e  c o n c e p t  of 
" d e f e r e n c e . "  W e  note, a d d i t i o n a l l y ,  t h a t  w h e n  t h e  w o r d  " d e f e r e n c e "  
s t a n d s  a l o n e ,  u n m o d i f i e d  b y  a d j e c t i v e s ,  it g e n e r a l l y  d e n o t e s  a 
r e l a t i v e l y  l o w  l e v e l  of  d e f e r e n c e  is n e c e s s a r y  f o r  c o m p l i a n c e .

A s  a p r a c t i c a l  m a t t e r ,  it is h a r d  to  i m a g i n e  t h i s  p r o v i s i o n  b e i n g  
p r o v o c a t i v e  of  l i t i g a t i o n .  T h e  p r i n c i p a l  p a r t i e s  c o m p r i s i n g  
R e g i o n a l  C o u n c i l s  w i l l  b e  t h e  s a m e  p a r t i e s  t o  w h o m  t h i s  p r o p o s e d  
s t a t u t e  a c c o r d s  d e f e r e n c e .

M e m b e r s  o f  t h e  g e n e r a l  p u b l i c  w h o  a r e  u n a f f i l i a t e d  w i t h  t h e  
f o r e g o i n g  e n t i t i e r ,  a n d  r e p r e s e n t a t i v e s  of g o v e r n m e n t  a g e n c i e s ,  
w i l l  n o t  b e  e n t i t l e d  t o  d e f e r e n c e  b e f o r e  t h e  R e g i o n a l  C o u n c i l s .

M y  o p i n i o n  is t h a t  A S  1 6 . 0 5 . 2 6 1 ( 1 )  is a t o o t h l e s s  a n d  i n s i g n i f i c a n t  

p r o v i s i o n .

30 It is b e y o n d  t h e  s c o p e  of  t h i s  m e m o  t o  a s s e s s  how, in 
l i g h t  of  t h e  p r e s e n c e  on t h e  R e g i o n a l  C o u n c i l s  o f  t r i b a l  
n o m i n e e s ,  t h e  d e f e r e n c e  r e q u i r e m e n t  m a y  a f f e c t  t h e  i s s u e  o f  
t r i b a l  s o v e r e i g n t y  in A l a s k a .

31 It  is b e y o n d  t h e  s c o p e  of t h i s  m e m o  t o  c o n s i d e r  t h e  
i m p a c t  on  t r i b a l  s o v e r e i g n t y  in A l a s k a  of  t h i s  p r o p o s a l .  It 
s h o u l d  s u f f i c e  t o  n o t e  t h a t  it i n v o l v e s  g o v e r n m e n t a l  
r e c o g n i t i o n  o f  s o m e  r o l e  f o r  t r i b a l  g o v e r n m e n t s  in t h e  fish 
a n d  g a m e  r e g u l a t o r y  p r o c e s s .
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PLAIN ENGLISH SUMMARY

1. F E D E R A L  J U D I C I A L  R E V I E W  O F  T H E  D E C I S I O N S  O F  A D M I N I S T R A T I V E  
A G E N C I E S  I N V O L V E S  I M M E N S E  D I S C R E T I O N  O N  T H E  P A R T  O F  T H E  
I N D I V I D U A L  R E V I E W I N G  J U D G E . 32

2. T H E  S C O P E  O F  J U D I C I A L  R E V I E W  O F  T H E  A C T I O N S  O F  F E D E R A L  
A G E N C I E S  IS S O  BROAD, A N D  T H E  M E A S U R E  O F  J U D I C I A L  D I S C R E T I O N  
I N  R E V I E W I N G  T H O S E  D E C I S I O N S  IS SO  G R E A T ,  T H A T  I T  I S  O F  L I T T L E  
I M P O R T A N C E  (AND A L S O  P R O B A B L Y  U N E N F O R C E A B L E )  F O R  A N I L C A  § 807 
T O  D E C L A R E  T H A T  S T A T E  A N D  F E D E R A L  A G E N C Y  D E C I S I O N S  S H A L L  B E  
G I V E N  E Q U A L  D E F E R E N C E .  I T  IS L I K E L Y  T H A T  C O U R T S  W I L L  C O N T I N U E  
T O  A C C O R D  W H A T E V E R  M E A S U R E  O F  D E F E R E N C E  T H E  J U D G E S ,  I N  T H E I R  
R E S P E C T I V E  W I S D O M ,  D E E M  A P P R O P R I A T E .

3. R E G A R D L E S S  O F  T H E  S T A T U T O R Y  S T A N D A R D  O F  R E V I E W ,  A N  A G E N C Y  M A Y  
S E E K  T O  D I S G U I S E  A N  A C T I O N  T H A T  IS B A S E D  O N  I M P R O P E R  M O T I V E S .  
T H E  A G E N C Y  C A N  1) R E L Y  O N  P L A U S I B L E  R E A S O N S  T H A T  D I F F E R  F R O M  
I T S  A C T U A L ,  U N S T A T E D  M O T I V E S ;  2) D I S T O R T  I T S  F A C T  F I N D I N G  
P R O C E S S  T O  A C H I E V E  R E S U L T S  IN A C C O R D  W I T H  ITS U N S T A T E D ,  R E A L  
M O T I V E S ;  O R  3) E N G A G E  I N  S E L E C T I V E  I N S P E C T I O N ,  I N V E S T I G A T I O N ,  
A N D  E N F O R C E M E N T . 33

4. W H E N  T H E  S C O P E  A N D  E F F E C T  O F  A  S T A T U T O R Y  L I M I T  O N  J U D I C I A L  
R E V I E W  IS A M B I G U O U S ,  C O U R T S  T Y P I C A L L Y  S T R A I N  T O  N A R R O W L Y  
I N T E R P R E T  T H E  L I M I T  O N  T H E  S C O P E  O F  R E V I E W . 34 T H E  P R O P O S E D  
A M E N D M E N T  T O  A N I L C A  § 807 D O E S  N O T  A P P E A R  T O  S E T  U P  A N Y  
G E N U I N E  B A R R I E R  T O  P E N E T R A T I N G  F E D E R A L  C O U R T  R E V I E W  O F  S T A T E  
A G E N C Y  A C T I O N S  I M P L E M E N T I N G  A N I L C A .

3d T h e  f o r e m o s t  t r e a t i s e  o n  a d m i n i s t r a t i v e  l a w  n o t e s  t h a t  
j u d i c i a l  r e v i e w  can, in itself, be. a s o u r c e  o f  e x c e s s i v e  
d i s c r e t i o n .

" . . . t o  t h e  e x t e n t  t h a t  a d m i n i s t r a t i v e  l a w  d o c t r i n e s  h a v e  
t h e  e f f e c t  o f  c o n f e r r i n g  o n  r e v i e w i n g  c o u r t s  d i s c r e t i o n  
t o  r e s o l v e  i d e n t i c a l  c a s e s  in d i f f e r e n t  w a y s ,  t h e  p r o b l e m  
o f  d i s c r e t i o n  is s i m p l y  t r a n s f e r r e d  f r o m  a g e n c y  h e a d s  t o  
j u d g e s . "

K.C. Davis, P i e r c e .  A d m i n i s t r a t i v e  L a w  T r e a t i s e , § 17.3, p. 
106 (3rd ed. 1994).

33 SEE: Davis, P i e r c e .  A d m i n i s t r a t i v e  L a w  T r e a t i s e . §17.2,
p. 105 (3rd ed. 1994) .

34 SEE: A d a m o  W r e c k i n g  Co. v U n i t e d  S t a t e s . 434 U.S. 275
(1978); B o w e n  v  M i c h i g a n  A c a d e m y  oi F a m i l y  P h y s i c i a n s . 476 
U.S. 667 (1986).
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P.O. Box 20761, Juneau, Alaska 99802 

Phone/FAX (907) 789-2399

July 18, 1997

Governor Knowles’ Subsistence Task Force 
P.O. Box 110001 
Juneau, AK 99811-0001

Dear Governor Knowles and the Subsistence Task Force:
These are the official comments of the Territorial Sportsmen Board of Directors 
concerning the proposed draft Subsistence Proposal.
Territorial Sportsmen, Incorporated is a Juneau based sportsmen/conservation 
organization dedicated to the principles of good conservation, wise use and equal 
treatment under our Constitution. We have always defended our Constitutional rights 
and strongly support state management of our fish and game resources. Our 
organization has existed for over 50 years and has a total membership of about 2,000.
First, we want to express our support for the development of a comprehensive solution 
to the existing subsistence crisis. We agree with the basic goal of the task force to 
return effective fish and wildlife management to the state. We also recognize the 
importance of subsistence in the lifestyles of many Alaskans and support providing a 
carefully crafted preference for true subsistence uses when taken for personal or family 
consumption..
The Territorial Sportsmen have always opposed amending the equal protection and 
common use provisions of our Constitution for any purpose. We have always opposed 
Constitutional amendments and laws which divide Alaskans along ethnic or other 
grounds which tend to pit Alaskans against each other. From our perspective, any 
modifications of our Constitution must be balanced with major concessions from 
Congress tc remove federal oversight and preemption authorities and return effective 
management to the state.
This proposed package is patterned after Lt. Governor Ulmer’s proposal with some 
major improvements. There are, however, some issues which must be addressed 
before the Territorial Sportsmen could actively support a Constitutional amendment 
coupled with statutory changes in both ANILCA and state statutes.

Sportsmen Promoting Conservation of Alaska's Fish and Wildlife Since 1947



We have reviewed the Subsistence Proposal crafted by the Subsistence Task Force 
and have the following comments:
FEDERAL COURT OVERSIGHT
As we stated in our comments to Lt. Governor Ulmer; we cannot endorse any proposal 
which provides federal court oversight over all lands in Alaska. We reluctantly agree 
that federal court oversight of federal lands in Alaska is inevitable and that the basic 
subsistence priority thrust in ANILCA may not be radically changed for federal lands.
In view of this, we recommend that all subsistence suits emanating from Alaska federal 
lands be required to be filed in the federal court system within Alaska.
It is our belief that Congress did not intend to preempt state management on state and private lands and waters and that is, from our standpoint, a bottom line position. We 
are adamant that the balance struck in ANILCA be maintained at all cost. Any compromise package must remove any federal court oversight over any private and 
state lands and waters.
STATE JURISDICTION
It is imperative from the standpoint of our organization that it be made abundantly clear 
that ANILCA did not intend to provide authority for federal preemption of state 
management on state and private lands and waters. As we mentioned to Lt. Governor 
Ulme the definition of "public lands" in ANILCA must be clarified to exclude any state 
or private lands and waters, including navigable waters.
In addition, we support the language in Senator Murkwoski’s and Congressman 
Young's proposal which said:

"Federal authority to enforce this priority shall not extend to and shall not affect 
the regulation of taking fish and wildlife or other wild, renewable resources on 
State or private lands, waters, including but not limited to any reserved waters, 
or interests therein. Federal jurisdictional interests and authorities, including but 
not limited to navigational servitudes, do not constitute public lands for the 
purposes of this Title."

CONSTITUTIONAL AMENDMENT LINKAGE
If a Constitutional amendment must be considered then this proposal does not have 
adequate linkage language tied to the amendment. It is our opinion that any 
Constitutional amendment must be tied specifically to amendments to ANILCA. If the 
ANILCA amendments are not adopted or if adopted and later amended by Congress 
then the Constitutional amendment must be declared null and void.



RURAL QUALIFICATIONS

If it is the collective decision of our elected officials to craft a subsistence use solution 
using "rural'’ community qualifications rather than individual qualifications, then we 
recommend several modifications. It is not acceptable to assume that all communities 
residing outside existing non-subsistence areas be initially classified as "rural." We 
recognize that this is the direction taken by the federal subsistence regulators and 
some of the past Boards of Fisheries and Game but it is the source of much contention 
and social unrest in Alaska. If we are going to fix the subsistence conflicts then it is 
critical that we all bite the bullet and narrow the subsistence qualifications to the "true” 
subsistence users. Communities like Kodiak, Cordova, Sitka, Petersburg, Nome and 
Bethel should not qualify.as rural subsistence communities. It is imperative that the 
final package clearly identify which communities are classed as "rural."
We recommend that the legislature either list each community that initially qualifies and 
eliminate those that the preponderance of the economy is other than subsistence 
related, or establish a reasonable base from which to start, such as communities with a population under 1,000. I* is recognized that the Boards of Fisheries and Game will be 
empowered to review theo - rural designations and restrict or add to the list under 
criteria established by the legislature. The political realities are that the proposal as 
drafted will limit the Boards to only deleting communities from subsistence use under 
the definition of rural. Clear legislative standards must be provided.
From the standpoint of our membership, this proposal can only lead to further 
restrictions for the residents of Juneau. As we mentioned to Lt. Governor Ulmer, 
everyone in southeast Alaska has a priority over residents of Juneau and Ketchikan. If 
king salmon, cohos, chum salmon, pink salmon, steelhead, halibut, ling cod and other 
species are declared as Customary and Traditional subsistence resources, then the 
priority use in this region will be extended to everyone except those living in Juneau 
and Ketchikan. We truly question whether our neighbors in Petersburg or Sitka have a 
greater need or dependency on the resources of our region than those living in Juneau. 
It also doesn’t take much imagination to see the potential for increasing social strife-- 
unfortunately spearheaded by a proposed Constitutional amendment to sections 
designed to guarantee equality.
DEFINITION OF "RURAL"
The criteria utilized to-date for determining "rural’’ eligibility are too vague. The 
proposed package improves on the definition of "rural’ but we also propose that it be 
amended to say:

“rural community or area” is a community or area substantially dependent on fish
and game for direct personal or family nutritional and other subsistence needs.
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We also recommend that "substantial" be defined as follows:
"substantially dependent” means a community which at least 50% of the 
economy is dependent on subsistence resources.

In our opinion, this truly reflects where "true" subsistence needs exist and should be 
given a preference.
REGIONAL SUBSISTENCE COUNCILS
The proposed regulatory structure including the re-establishment of Regional 
Subsistence Councils appears to be a duplication or overlap of responsibilities with the 
existing advisory committees. The already overloaded Boards of Fisheries and Game 
are going to have their calendars extended even further than they are today. The 
regulatory process will, in our opinion, be almost unworkable due the complexity of the 
system and inherent problems with bureaucratic processes.
We do recognize the improvements made in this proposal from what exists with the 
current federal regional council and regulatory board processes. Some of the changes 
will certainly assist the state Boards in their deliberations. We are concerned, however, that the changes are net substantial enough to make the resulting structure 
workable.
This can be addressed in any legislative session, but possible changes to the existing 
advisory committee system should be considered to help streamline the regulatory 
process and simplify the public input process.
With this type of concession to the federal law we strongly recommend language which 
says that regional councils will only exist if the federal government pays for them.
SUBSISTENCE PRIORITY
This proposal changes the exiting state law providing a "preference" for subsistence to 
mirror the federal law which provides a "priority." We support the existing state law 
which recognizes a "preference" for subsistence uses. From the standpoint of our 
Board of Directors, a preference means additional benefits or special opportunities 
whereas a "priority” implies a higher degree of protection and an absolute guarantee.
CONCLUSION
In conclusion, the Territorial Sportsmen Board of Directors have and will continue to 
participate in the negotiations regarding state management of our fish and wildlife 
resources. There are some major areas of the proposed subsistence solution which 
must be addressed before we recommend to our members that it be supported. We do 
support the efforts of our political leaders to bring about a permanent solution to this 
growing crisis. We are not, however, willing to accept a package, including a
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Constitutional Amendment unless certain amendments and legal guarantees are 
included in the package.
The Territorial Sportsmen also recommend that any solution which is presented in final 
form to the public clearly spell out whether an individual or community is “in or out" as 
far as qualifying for the subsistence priority. To pass a vague package of amendments 
to the Constitution, state statutes and ANILCA without clearly identify qualifications for 
the public would be irresponsible. It is not satisfactory for us to leave it up to future 
politically appointed Boards or the federal court system to decide eligibility. History has 
shown the unpredictability of this issue and the public deserves a clear picture so that 
they can cast an enlightened vote.
Thank you for the opportunity to comment on this proposed subsistence package. We 
certainly applaud you and the working group for taking on the task of attempting to craft 
a long term solution to the subsistence issue.

Sincerely,

Board of Directors, Territorial Sportsmen 
Carl L. Rosier, Vice President



Alaska Communities
and 1990 U.S. Census Data

1990 U.S. C e n s u s
Median %  Native %  B e low %  Unem ­ %  Adults

Community 1997  Pop . HH Incom e Pop Poverty p loym ent* Not Working**
Akbiok 101 $42 ,500 93 .5% 2 .4% 18 .8% 50.9%
Akiachak 560 $23 ,750 95 .0% 13 .0% 12 .7% 54.5%
Akiak 327 $13,571 97 .2% 33 .9% 16 .0% 60 .2%
Akutan 420 $27 ,813 13 .6% 16 .6% 0 .4% 7 .4%
Alakanuk 651 $17 ,708 95 .8% 29 .4% 26 .8% 61 .5%
Alatna 32 $6 ,030 93 .5% 83 .0% 100 .0% 100 .0%
Alcan 16 $53 ,338 0 .0% 0 .0% 0 .0% 33 .3%
Aleknagik 226 $21 ,875 83 .2% 28 .8% 14 .3% 62 .2%
Alexander Creek 38 $8 ,166 25 .0% 38 .0% 0 .0% 100.0%
Allakaket 182 $11 ,477 94 .1% 46  9% 69 .4% 78 .4%
Ambler 333 $22 ,500 89 .7% 31 .1% 39 .3% 66 .3%
Anaktuvuk Pass 301 $37 ,292 84 .9% 16 .1% 23 .6% 45 .5%
Anchor Point 1,157 $42 ,847 3 .7% 0 .7% 17 .5% 53.0%
Anchorage 254 ,849 $43 ,946 6 .4% 7 .0% 7.0% 26 .7%
Anderson 565 $53 ,413 3 .7% 3 .7% 11 .5% 22 .2%
Andreafsky 469 $28 ,958 84 .4% 26 .0% 18 .6% 43 .8%
Angoon 616 $32 ,083 82 .3% 21 .9% 35 .1% 54.1%
Aniak 578 $32,841 70 .7% 16 .4% 9 .7% 32.2%
Anvik 83 $10 ,694 91 .5% 45 .0% 13 .6% 60 .4%
Arctic Village 121 $9,661 93 .8% 31 .5% 12 .5% 52 .5%
Atka 111 $40 ,625 91 .8% 16 .2% 25 .7% 44 .7%
Atmautluak 292 $15 ,833 96 .9% 47 .6% 25 .3% 55 .3%
Atqasuk 235 $56 ,352 93 .1% 15 .2% 29 .7% 45 .1%
Barrow 4 ,380 $56 ,688 63 .9% 7.5% 11 .5% 30.4%
Beaver 118 $20 ,313 95 .1% 32 .2% 22 .6% 63 .6%
Bethel 5,277 $42 ,232 6 3 .9% 12.2% 9.0% 36 .6%
Betties 32 $38 ,333 2 2 .2% 7 .1% 0.0% 0.0%
Big Delta 508 $32 ,813 4 .0% 23 .2% 1.6% 54 .0%
Big Lake 2 ,243 $36 ,583 3 .7% 11 .3% 12 .9% 43 .8%
Birch Creek 37 $5 ,032 90 .5% 92 .6% 0 .0% 48 .0%
Brevig Mission 265 $15 ,000 92 .4% 24 .7% 35 .3% 54.6%
Buckland 412 $18 ,906 95 .0% 32 .8% 12 .2% 59.4%
Butte 2 ,538 $41,471 3 .6% 7 .7% 10 .4% 35.5%
Cantwell 144 $44 ,000 22 .4% 10.3% 34 .6% 57 .6%
Central 57 $28 ,036 1 .9% 13.7% 19 .0% 64 .6%
Chalkyitsik 87 $12 ,750 92 .2% 67 .3% 31 .3% 81 .0%
Chase 53 $61 ,359 0 .0% 0 .0% 0 .0% 0.0%
Chefornak 405 $20 ,278 97 .5% 35 .4% 6 .2% 66 .8%
Chenega Bay 91 $22 ,083 69 .1% 26 .6% 14 .3% 41 .9%
Chevak 721 $17 ,222 93 .0% 27 .0% 17 .8% 53 .5%
Chickaloon 205 $32 ,083 6 .2% 31 .2% 26 .7% 38 .2%
Chignik 125 $36 ,875 45 .2% 0 .0% 4 .2% 38 .2%
Chignik Lagoon 74 $56 ,250 56 .6% 6 .4% 20 .0% 84 .0%
Chignik Lake 127 $19 ,167 91 .7% 42 .0% 15 .2% 68 .2%
Chiniak 74 $44 ,375 5 .8% 20 .2% 5.1% 28 .8%
Chistochina 55 $24 ,167 61 .7% 17 .7% 52 .0% 72 .1%
Chitina 84 $13 ,125 46 .9% 40 .9% 33 .3% 64 .7%

Page 1



I
Alaska Communities

and 1990 U.S. Census Data

1990 U.S. C e n s u s
Median %  Native %  Below % Unem ­ %  A du lts

Com m unity 1997 Pop . HH Incom e Pop Poverty p loym ent* Not W orking**
Chuathbali'^ 115 $13,750 89.7% 47.4% 8.6% 47.5%

Circle 83 $17,083 86.3% 10.9% 36.7% 62.7%

Circle Hot Springs 32 $6,250 0.0% 74.1% 33.3% 54.5%

Clam Gulch 100 $60,233 12.7% 0.0% 0.0% 61.3%

Clark's Point 66 $17,083 88.3% 16.1% 18.5% 42.1%

Coffman Cove 246 $44,063 7.0% 4.7% 14.7% 29.8%

Cohoe 598 $33,550 1.8% 15.9% 14.0% 49.5%

Cold Bay 120 $45,625 5.4% 0.0% 0.0% 15.9%

College 11,663 $43,329 8.4% 9.6% 7.8% 32.3%

Cooper Landing 271 $42,250 1.2% 3.6% 0.0% 53.8%

Copper Center 536 $34,643 34.5% 12.9% 0.0% 53.8%

Copperville 196 $47,188 26.4% 9.8% 26.6% 51.8%

Cordova 2,467 $46,304 11.2% 4.7% 3.1% 23.8%

Covenant Life 54 $23,571 0.0% 20.0% 100.0% 100.0%

Craig 2,043 $47,250 22.9% 3 9% 8.4% 25.9%

Crooked Creek 138 $16,250 90.6% 28.7% 27.3% 64.7%

Crown Point 88 $43,864 4.8% 0.0% 0.0% 38.0%

Cube Cove 137 $51,280 5.8% 5.7% 0.0% 21.4%

Deadhorse 24 $102,264 11.5% 0.0% 0.0% 0.0%

Deering 158 $15,208 94.3% 21.6% 6.7% 41.7%

Delta Junction 855 $31,250 4.4% 8.4% 8.6% 35.4%

Dillingham 2,252 $44,083 55.8% 9.5% 6.7% 37.7%

Diomede 174 $14,375 93.8% 63.0% 0.0% 60.4%

Dot Lake 80 $38,333 54.3% 3.2% 13.6% 47.2%

Dry Creek 110 $40,625 0.0% 12.8% 0.0% 13.7%

Eagle 165 $12,500 3.0% 43.4% 32.5% 52.5%

Eagle Village 34 $11,875 80.0% 17.1% 93.1% 93.8%

Edna Bay 70 $12,250 0.0% 63.7% 25.0% 67.2%

Eek 277 $21,000 95.7% 28.6% 23.9% 63.4%

Egegik 127 $20,625 70.5% 34.1% 24.3% 69.6%

Eielson AFB 4,203 $25,924 0.9% 2.8% 13.0% 18.2%

Eklutna 425 $66,946 12.6% 8.0% 3.5% 29.1%

Ekwok 124 $10,833 87.0% 52.0% 23.5% 73.1%

Elfin Cove 54 $43,125 1.8% 7.1% 0.0% 28.2%

Elim 301 $16,250 91.7% 25.1% 36.1% 66.2%

Emmonak 820 $25,625 92.1% 20.9% 34.6% 62.0%

Ester 236 $44,688 4.8% 12.8% 11.5% 33.0%

Evansville 20 $29,167 57.6% 36.1% 16.0% 16.0%

Eyak 166 $150,001 7.6% 0.0% 4.3% 22.1%

Fairbanks 31,850 $32,033 9.2% 10.3% 11.6% 29.6%

False Pass 64 $21,667 76.5% 17.9% 0.0% 53.1%

Ferry 69 $25,625 12.5% 15.5% 39.1% 65.0%

Fort Greely 740 $25,801 1.0% 6.3% 14.4% 21.7%

Fort Yukon 575 $17,969 85.0% 32.1% 27.4% 55.4%

Fox 321 $28,250 7.3% 9.2% 18.0% 47.8%

Fox River 435 $93,848 0.0% 91% 0.0% 45.7%

Fritz Creek 1,972 $45,143 3.4% 3.4% 6.1% 38.5%
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Alaska Communities
and 1990 U.S. Census Data

1 9 9 0  U .S . C e n s u s

Com m unity 1997 P op .
Median 

HH Incom e
%  Native 

Pop
%  B e low  
Pove rty

%  Unem ­
ployment*

%  A du lts 
Not W orking**

Gakona 23 $32,500 0.0% 60.0% 0.0% 25.0%

Galena 543 $28,611 45.3% 18.2% 9.2% 24.7%

Gambell 653 $15,938 96.2% 46.4% 16.8% 71.1%

Game Creek 67 $12,500 0.0% 59.6% 0.0% 13.8%

Glennallen 513 $30,833 6.7% 8.0% 4.4% 30.7%

Golovin 152 $16,146 92.9% 8.3% 15.3% 44.4%

Goodnews Bay 263 $13,523 95.9% 41.8% 3.1% 56.6%

Grayling 186 $21,641 93.3% 12.6% 29.6% 57.5%

Gulkana 95 $38,750 59.2% 20.3% 27.3% 59.5%

Gustavus 346 $41,538 3.9% 3.6% 4.6% 26.2%

Haines 1,429 $36,542 18.1% 4.9% 5.4% 30.9%

Halibut Cove 78 $68,760 3.8% 0.0% 0.0% 0.0%

Happy Valley 391 $16,250 6.1% 32.8% 25.6% 68.6%

Harding Lake 29 $52,126 0.0% 0.0% 0.0% 76.0%

Healy 603 $56,313 1.4% 3.8% 3.9% 39.4%

Healy Lake 60 $5,841 85.1% 70.8% 33.3% 85.7%

Hobart Bay 107 $52,377 6.4% 1.0% 0.0% 10.9%

Hollis 175 $31,250 2.7% 15.2% 8.3% 44.3%

Holy Cross 260 $13,750 93.5% 48.8% 38.6% 72.3%

Homer 4,126 $36,652 3.6% 5.0% 7.9% 35.6%

Hoonah 906 $36,442 67.2% 3.8% 14.9% 35.4%

Hooper Bay 1,012 $18,125 96.0% 43.5% 41.7% 66.3%

Hope 152 $17,250 3.1% 33.5% 38.4% 50.8%

Houston 994 $32,344 3.6% 9.7% 15.4% 52.0%

Hughes 69 $15,833 92.6% 16.6% 15.4% 53.2%

Huslia 245 $13,333 90.8% 43.7% 38.5% 67.5%

Hydaburg 425 $20,139 89.1% 26.3% 21.8% 60.5%

Hyder 151 $23,750 1.0% 14.4% 22.7% 47.4%

Igiugig 46 $41,250 78.8% 0.0% 0.0% 38.5%

lliamna 103 $41,250 66.0% 12.1% 0.0% 42.1%

Ivanof Bay 27 $21,500 94.3% 18.4% 0.0% 45.8%

Jakolof Bay 35 $21,875 0.0% 0.0% 0.0% 32.0%

Juneau 30,396 $47,924 12.9% 5.5% 4.8% 25.0%

Kachemak 398 $55,000 3.0% 7.3% 4.0% 32.0%

Kake 767 $35,875 73.4% 7.0% 10.9% 46.8%

Kaktovik 222 $46,250 84.4% 20.6% 30.7% 50.0%

Kalifonsky 335 $52,354 4.2% 12.2% 25.6% 47.8%

Kaltag 245 $15,500 92.5% 41.4% 24.1% 52.9%

Karluk 48 $31,250 91.5% 3.6% 9.1% 40.0%

Kasaan 42 $46,667 53.7% 0.0% 64.5% 73.8%

Kasigluk 514 $26,563 95.3% 20.4% 34.8% 66.3%

Kasilof 539 $51,439 2.9% 2.5% 18.4% 40.8%

Kenai 6,971 $42,889 8.5% 7.3% 12.1% 38.2%

Kenny Lake 500 $21,786 9.7% 24.8% 22.9% 50.7%

Ketchikan 8,552 $41,931 15.7% 5.5% 8.6% 31.2%

Kiana 415 $28,125 93.5% 24.5% 27.4% 62.1%

King Cove 773 $53,631 39.2% 10.0% 1.8% 24.0%
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Alaska Communities
and 1990 U.S. Census Data

1990 U .S. C e n s u s
Median % Native % Below % Unem ­ % A du lts

Com m unity 1997 Pop. HH Incom e Pop P overty p loym ent* Not W orking**

King Salmon 478 $54,072 15.5% 3.0% 5.8% 16.2%

Kipnuk 567 $4,999 97.4% 76.6% 12.9% 78.7%

Kivalina 357 $28,036 97.5% 32.2% 55.6% 71.4%

Klawock 704 $39,583 54.3% 8.4% 17.3% 48.4%

Klukwan 160 $36,042 86.8% 3.5% 60.4% 76.1%

Knik 443 $26,250 11.4% 6.5% 24.8% 54.2%

Kobuk 89 $20,625 89.9% 34.7% 35.0% 66.7%

Kodiak 6,749 $46,050 12.7% 6.2% 4.4% 23.0%

Kodiak Station 1,638 $34,196 1.7% 7.0% 6.3% 12.1%

Kokhanok 168 $14,286 90.1% 53.4% 7.7% 65.4%

Koliganek 194 $18,125 96.1% 35.6% 11.1% 72.4%

Kongiganak 349 $33,250 97.3% 30.3% 16.3% 60.0%

Kotlik 543 $20,417 97.0% 17.7% 36.6% 65.2%

Kotzebue 3,232 $42,367 75.1% 12.7% 13.1% 41.2%

Koyuk 272 $18,750 94.8% 30.0% 37.3% 64.6%

Koyukuk 126 $13,929 97.6% 39.2% 27.0% 62.0%

Kupreanof 24 $55,447 0.0% 0.0% 0.0% 0.0%

Kwethluk 672 $16,000 96.4% 38.7% 11.8% 72.0%

Kwigillingok 333 $14,500 95.0% 43.1% 9.2% 58.6%

Lake Minchumina 45 $75,222 18.8% 0.0% 0.0% 48.3%

Larsen Bay 120 $39,750 84.4% 3.1% 40.0% 67.6%

Lazy Mountain 1,043 $36,250 4.3% 11.7% 21.3% 53.9%

Levelock 115 $12,159 82.9% 25.8% 20.9% 57.5%

Lignite 122 $38,125 0.0% 1.9% 15.2% 43.5%

Lime Village 47 $9,257 95.2% 63.8% 13.6% 36.7%

Lower Kalskag 278 $10,357 98.3% 61.2% 37.9% 77.5%

Lutak 52 $70,485 17.8% 0.0% 0.0% 48.4%

Manley Hot Springs 90 $31,250 14.6% 30.0% 12.5% 32.3%

Manokotak 387 $20,500 95.6% 28.6% 16.1% 58.1%

Marshall 318 $28,750 92.7% 16.9% 19.0% 55.5%

McCarthy 28 $23,750 4.0% 0.0% 100.0% 100.0%

McGrath 456 $36,250 47.0% 10.5% 9.9% 36.3%

McKinley Park 196 $40,313 2.9% 4.0% 13.4% 40.8%

Meadow Lakes 4,693 $33,106 2.9% 12.5% 13.3% 44.1%

Mekoryuk 192 $14,792 99.4% 31.5% 16.7% 59.1%

Mendeltna 72 $18,750 5.4% 5.7% 0.0% 60.0%

Mentasta Lake 122 $11,250 72.9% 44.1% 18.8% 81.9%

Metlakatla 1,595 $38,370 82.4% 9.8% 12.8% 49.2%

Meyers Chuck 28 $16,250 10.8% 33.3% 0.0% 54.2%

Minto 244 $17,656 97.2% 35.0% 60.3% 81.6%

Moose Creek 683 $25,326 2.5% 9.4% 10.5% 32.7%

Moose Pa»s 116 $22,083 11.1% 0.0% 25.8% 25.8%

Mosquito Lake 92 $28,750 1.3% 38.8% 7.3% 32.1%

Mountain Village 738 $26,750 91.1% 25.3% 36.7% 68.0%

Naknek 640 $50,907 41.0% 1.7% 3.9% 36.0%

Nanwalek 177 $46,563 91.1% 11.0% 46.4% 66.7%

Napakiak 354 $18,125 94.3% 36.2% 33.3% 61.3%
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Alaska Communities
and 1990 U.S. Census Data

1990 U .S. C e n s u s
Median %  Native %  B e low % U nem ­ %  Adu lts

Com m unity 1997  Pop . HH Incom e Pop Pove rty p loym ent* Not Working**
Napaskiak 399 $18,750 94.8% 34.3% 22.7% 63.4%

Naukati Bay 136 $43,333 1.1% 4.8% 9.1% 26.8%

Nelson Lagoon 90 $44,583 807% 26.0% 0.0% 80.8%

Nenana 440 $27,292 47.8% 10.4% 17.5% 52.8%

New Stuyahok 452 $12,083 95.9% 51.0% 17.7% 74.9%

Newhalen 177 $26,250 94.4% 22.4% 5.5% 46.9%

Newtok 269 $14,844 93.2% 50.2% 25.9% 68.2%

Nightmute 217 $17,813 95.4% 62.0% 26.9% 68.6%

Nikiski 3,023 $44,242 6.1% 7.0% 14.5% 42.2%

Nikolaevsk 474 $19,688 1.3% 46.1% 0.0% 52.5%

Nikolai 108 $11,250 89.0% 44.5% 35.5% 73.0%

Nikolski 43 $13,750 82.9% 0.0% 0.0% 53.3%

Ninilchik 655 $31,518 19.5% 9.6% 24.4% 59.7%

Noatak 401 $36,458 96.7% 17.1% 45.1% 75.1%

Nome 3,656 $45,812 52.1% 9.9% 11.0% 36.0%

Nondalton 221 $21,750 89.3% 20.3% 42.6% 70.0%

Noorvik 631 $32,969 93.8% 16.6% 17.5% 60.7%

North Pole 1,631 $32,937 5.4% 5.0% 10.2% 26.9%

Northway 119 $39,375 64.2% 11.9% 26.0% 54.9%

Northway Junction 114 $41,875 70.5% 10.0% 35.8% 73.9%

Northway Village 110 $13,333 94.7% 47.0% 51.3% 72.1%

Nuiqsut 435 $32,188 92.7% 13.3% 33.1% 48.2%

Nulato 365 $17,143 96.9% 35.9% 25.7% 66.7%

Nunapitchuk 489 $17,083 97.1% 40.0% 12.3% 60.8%

Old Harbor 301 $16,875 88.7% 31.5% 39.1% 75.9%

Oscarville 59 $26,250 91.2% 27.2% 0.0% 56.0%

Ouzinkie 245 $48,393 85.2% 10.2% 18.9% 51.9%

Palmer 4,167 $34,940 7.7% 6.2% 16.7% 53.9%

Paxson 34 $31,250 0.0% 3.4% 0.0% 30.0%

Pedro Bay 37 $38,125 90.5% 2..9% 0.0% 34.8%

Pelican 187 $27,083 29.3% 13.6% 3.4% 17.2%

Perryville 107 $25,000 94.4% 25.4% 13.6% 72.9%

Petersburg 3,432 $49,318 10.4% 4.1% 4.2% 28.8%

Pilot Point 115 $38,750 84.9% 12.9% 0.0% 55.3%

Pilot Station 547 $16,000 95.0% 51.3% 35.1% 62.9%

Pitka's Point 154 $17,813 95.6% 28.2% 5.1% 57.0%

Platinum 41 $23,056 92.2% 35.8% 8.0% 54.0%

Pleasant Valley 552 $49,464 4.7% 0.0% 4.5% 24.2%

Point Baker 57 $12,083 0.0% 0.0% 0.0% 73.0%

Point Hope 749 $47,788 91.9% 9.2% 23.4% 52.0%

Point Lay 207 $49,583 81.3% 3.3% 11.5% 22.7%

Polk Inlet 36 $50,446 13.3% 4.4% 24.4% 36.3%

Port Alexander 94 $20,625 2.5% 18.2% 11.5% 31.3%

Port Alice 19 $28,750 6.7% 8.3% 0.0% 42.9%
Port Alsworth 67 $36,250 1.8% 0.0% 10.5% 54.1%

Port Clarence 24 $12,264 0.0% 0.0% 0.0% 0.0%
Port Graham 186 $33,750 90.4% 2.1% 38.8% 62.4%
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Alaska Communities
and 1990 U.S. C ensus Data

Community 
Port Heiden 
Port Lions 
Port Protection 
Portage Creek 
Primrose 
Prudhoe Bay 
Quinhagak 
Rampart 
Red Devil 
Ridgeway 
Rowan Bay 
Ruby
Russian Mission
Saint George
Saint Mary's
Saint Michael
Saint Paul
Salamatof
Salcha
Sand Point
Savoonga
Saxman
Scammon Bay
Selawik
Selduvia
Seward
Shageiuk
Shaktoolik
Sheldon Point
Shishmaref
Shungnak
Sitka
Skagway
Skwentne
Slana
Sleetmute
Soldotna
South Naknek
Stebbins
Sterling
Stevens Village
Stony River
Sutton
Takotna
Talkeetna
Tanacross
Tanana

1990 U.S. C e n s u s
Median % Native % Below % Unem­ % Adults

7 Pop. HH Income Pop Poverty ployment* Not Working**
116 $35,000 72.3% 24.3% 22.0% 45.8%
239 $40,938 67.6% 5.3% 14.1% 41.8%

58 $10,000 1.6% 45.6% 75.0% 95.3%
14 $5,360 60.0% 100.0% 0.0% 100.0%
62 $43,563 0.0% 0.0% 0.0% 35.2%
47 $39,673 8.5% 0.0% 0.0% 0.0%

567 $17,500 93.8% 37.2% 5.9% 60.6%
54 $15,000 94.1% 36.2% 78.8% 87.5%
49 $25,000 50.9% 30.7% 14.3% 63.6%

2,364 $48,967 4.6% 6.1% 6.3% 30.6%
9 $58,295 6.8% 0.0% 9.8% 22.4%

217 $15,000 74.1% 24.4% 12.8% 52.9%
295 $21,667 94.7% 45.0% 21.0% 61.1%
184 $25,250 94.9% 41.9% 14.9% 52.9%
504 $28,542 83.0% 17.3% 19.2% 44.3%
341 $23,194 91.2% 20.9% 22.9% 60.6%
764 $39,922 66.1% 7.1% 10.8% 32.6%

1,134 $38,203 10.4% 9.0% 14.6% 64.9%
373 $35,909 4.2% 8.0% 14.5% 36.9%
870 $42,083 49.3% 12.5% 2.9% 32.1%
622 $11,339 95.2% 50.9% 14.7% 72.2%
381 $30,481 77.0% 5.7% 25.5% 51.6%
459 $15,179 96.5% 40.7% 18.4% 60.1%
696 $21,833 95.5% 23.1% 31.3% 67.2%
285 $27,500 15.2% 16.2% 11.8% 50.3%

2,999 $37,049 15.2% 10.7% 9.2% 44.9%
145 $16,250 95.0% 34.8% 22.9% 67.5%
226 $18,438 94.4% 22.8% 31.9% 54.4%
177 $16,250 92.7% 56.2% 13.0% 41.2%
542 515,625 94.5% 27.3% 18.0% 65.1%
252 $29,583 94.6% 5.7% 14.0% 64.9%

8,733 $43,337 20.9% 4.8% 6.7% 26.7%
816 $37,500 5.5% 4.2% 10.6% 27.5%

77 $17,692 1.2% 24.2% 0.0% 66.7%
58 $25,417 6.3% 19.0% 44.4% 625%

102 $10,000 86.8% 62.6% 12.9% 67.5%
4,092 $38,004 4.5% 5.7% 8.7% 33.0%

149 $23,750 79.4% 26.3% 27.5% 58.0%
513 $23,333 94.8% 32.3% 39.2% 64.0%

5,705 $51,145 2.1% 7.6% 7.4% 38.9%
99 $10,000 91.2% 73.9% 43.3% 72.6%
A2 $5,156 88.2% 100.0% 26.7% 64.5%

431 $23,393 5.8% 38.1% 17.2% 47.6%
63 $18,750 44.7% 14.2% 0.0% 36.0%

347 $11,991 1.6% 34.3% 10.1% 26.1%
85 $14,750 94.3% 23.8% 35.4% 59.7%

299 $‘!7,000 78.3% 24.1% 21.8% 53.9%
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Alaska Communities
and 1990 U.S. Census Data

___________________1990 U .S. C e n s u s ___________________
Median %  Native %  B e low  % U n em - %  A du lts

Community 1997 Pop . HH Incom e Pop Pove rty ployment* Not W orking**
Tatitlek 99 $27,188 86,6% 19.8% 0.0% 75.8%
Tazlina 297 $45,625 23.1% 22.0% 13.2% 36.4%
Telida 5 $43,750 90,9% 0.0% 0.0% 0.0%
Teller 265 $20,000 86,8% 32.1% 3.3% 38.9%
Tenakee Springs 116 $18,125 9.6% 10.8% 20.0% 74.0%
Tetlin 68 $15,750 95.4% 29.6% 25.0% 58.5%
Thome Bay 625 $39,688 1.2% 5.2% 18.6% 38.4%
Togiak 762 $15,000 87.3% 46.3% 23.1% 72.9%
Tok 1,216 $30,341 12.5% 8.7% 20.3% 44.4%
Toksook Bay 496 $21,875 95.5% 39.2% 25.5% 59.1%
Tonsina 46 $16,250 18.4% 0.0% 0.0% 66.7%
Trapper Creek 306 $31,071 6.1% 16.2% 30 3% 60.2%
Tuluksak 385 $20,446 95.5% 51.2% 2.5% 56.9%
Tuntutuliak 351 $14,444 96.7% 46.0% 6.4% 59.5%
Tununak 330 $18,750 96.2% 26.3% 14.0% 50.0%
Twin Hills 59 $11,667 92.4% 50.0% 25.0% 72.7%
Two Rivers 623 $53,518 7.3% 4.0% 10.5% 32.2%
Tyonek 151 $11,591 92.2% 37.1% 37.7% 64.5%
Ug3shik 5 $37,500 85.7% 0.0% 80.0% 83.3%
Unalakleet 803 $34,531 81.8% 11.6% 19.2% 46.0%
Unalaska 4,251 $56,215 8.4% 15.3% 1.0% 7.8%
Upper Kalskag 198 $16,250 84.9% 39.6% 25.5% 68.5%
Valdez 4,486 $68,570 5.9% 5.1% 8.8% 26.0%
Venetie 241 $14,688 94.0% 47.2% 37.5% 69.8%
Wainwright 550 $33,333 94.3% 4.1% 10.2% 40.4%
Wales 162 $15,000 88.8% 35.2% 19.3% 53.5%
Wasilla 4,917 $37,619 5.3% 10.8% 11.1% 36.6%
Whale Pass 79 $49,583 2.7% 14.0% 35.7% 59.1%
White Mountain 193 $15,893 87.8% 38.3% 36.4% 67.3%
Whitestone Logging Camp 189 $45,625 3.7% 7.6% 9.7% 23.8%
Whittier 289 $33,636 12.3% 13.0% 8.0% 37.0%
Willow 408 $34,773 1.1% 14.7% 0.0% 48.3%
Wiseman 24 $4,999 15.2% 100.0% 0.0% 50.0%
Womens Bay 662 $44,861 10.5% 3.2% 6.5% 26.2%
Wrangell 2,543 $37,538 20.0% 6.0% 9.0% 34.1%
Yakutat 833 $36,875 55.1% 10.5% 11.8% 33.7%

* % Unemployment =
Percent of persons age 16+ actively seeking employment, calculated from unemployment compensation claims 

*• % Adults Not Working =
Percent of persons age 16+ actively seeking employment and those not actively seeking employment ("discouraged workers", 
in school, retired, disabled, or at home raising children, for example)
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Alaska Communities, by Percent of Population Below Poverty Level in Ascending Order
From 1990 U.S. Census Data

1990 U .S. C e n s u s
Median %  Native %  B e low  %  Unem - %  A du lts

Community 1997  P op . HH Incom e P op  Pove rty  ployment* Not W orking**
Eyak 166 $150,001 7.6% 0.0% 4.3% 22.1%
Deadhorse 24 $102,264 11.5% 0.0% 0.0% 0.0%
Lake Minchumina 45 $75,222 18.8% 0.0% 0.0% 48.3%
Lutak 52 $70,485 17.8% 0.0% 0.0% 48.4%
Halibut Cove 78 $68,760 3.8% 0.0% 0.0% 0.0%
Chase 53 $61,359 0.0% 0.0% 0.0% 0.0%
Clam Gulch 100 $60,233 12.7% 0.0% 0.0% 61.3%
Rowan Bay 9 $58,295 6.8% 0.0% 9.8% AO*/O
Kupreanof 24 $55,447 0.0% 0.0% 0.0% 0.0%
Alcan 16 $53,338 0.0% 0.0% 0.0% 33.3%
Harding Lake 29 $52,126 0.0% 0.0% 0.0% 76.0%
Pleasant Valley 552 $49,464 4.7% 0.0% 4.5% 24.2%
Kasaan 42 $46,667 53.7% 0.0% 64.5% 73.8%
Primrose 62 $46,563 0.0% 0.0% 0.0% 35.2%
Cold Bay 120 $45,625 5.4% 0.0% 0.0% 15.9%
Crown Point 88 $43,864 4.8% 0.0% 0.0% 38.0%
Telida 5 $43,750 90.9% 0.0% 0.0% 0.0%

Igiugig 46 $41,250 78.8% 0.0% 0.0% 38.5%
Prudhoe Bay 47 $39,673 8.5% 0.0% 0.0% 0.0%
Ugashik 5 $37,500 85.7% 0.0% 80.0% 83.3%
Chignik 125 $36,875 45.2% 0.0% 4.2% 38.2%
Port Alsworth 67 $36,250 1.8% 0.0% 10.5% 54.1%
McCarthy 28 $23,750 4.0% 0.0% 100.0% 100.0%
Moose Pass 116 $22,083 11.1% 0.0% 25.8% 25.8%
Jakolof Bay 35 $21,875 0.0% 0.0% 0.0% 32.0%
Yonsina 46 $16,250 18.4% 0.0% 0.0% 66.7%
Nikolski 43 $13,750 82.9% 0.0% 0.0% 53.3%
Port Clarence 24 $12,264 0.0% 0.0% 0.0% 0.0%
Point Baker 57 $12,083 0.0% 0.0% 0.0% 73.0%
Anchor Point 1,157 $42,847 3.7% 0.7% 17.5% 53.0%
Hobart Bay 107 $52,377 6.4% 1.0% 0.0% 10.9%
Naknek 640 $50,907 41.0% 1.7% 3.9% 36.0%
Lignite 122 $38,125 0.0% 1.9% 15.2% 43.5%
Port Graham 186 $33,750 90.4% 2.1% 38.8% 62.4%
Akhiok 101 $42,500 93.5% 2.4% 18.8% 50.9%
Kasilof 539 $51,439 2.9% 2.5% 18.4% 40.8%
Eielson AFB 4,203 $25,924 0.9% 2.8% 13.0% 18.2%
K'ng Salmon 478 $54,072 15.5% 3.0% 5.8% 16.2%
Larsen Bay 120 $39,750 84.4% 3.1% 40.0% 67.6%
Womens Bay 662 $44,861 10.5% 3.2% 6.5% 26.2%
Dot Lake 80 $38,333 54.3% 3.2% 13.6% 47.2%
Point Lay 207 $49,583 81.3% 3.3% 11.5% 22.7%
Fritz Creek 1,972 $45,143 3.4% 3.4% 6.1% 38.5%
Paxson 34 $31,250 0.0% 3.4% 0.0% 30.0%
Klukwan 160 $36,042 86.8% 3.5% 60.4% 76.1%
Cooper Landing 271 $42,250 1.2% 3.6% 0.0% 53.8%
Gustavus 346 $41,538 3.9% 3.6% 4.6% 26.2%
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Alaska Communities, by Percent of Population Below Poverty Level in Ascending Order
From 1990 U.S. Census Data

1 9 9 0  U .S . C e n s u s
Median % Native %  B e low  %  Unem - %  Adu lts

Community 1997 P op . HH Incom e Pop P ove rty p loyment* Not Working**
Karluk 48 $31,250 91.5% 3.6% 9.1% 40.0%
Anderson 565 $53,413 3.7% 3.7% 11.5% 22.2%
Healy 603 $56,313 1.4% 3.8% 3.9% 39.4%
Hoonah 906 $36,442 67.2% 3.8% 14.9% 35.4%
Craig 2,043 $47,250 22.9% 3.9% 8.4% 25.9%
Two Rivers 623 $53,518 7.3% 4.0% 10.5% 32.2%
McKinley Park 196 $40,313 2.9% 4.0% 13.4% 40.8%
Petersburg 3,432 $49,318 10.4% 4.1% 4.2% 28.8%
Wainwright 550 $33,333 94.3% 4.1% 10.2% 40.4%
Skagway 816 $37,500 5.5% 4.2% 10.6% 27.5%
Polk Inlet 36 $50,446 13.3% 4.4% 24.4% 36.3%
Cordova 2,467 $46,304 11.2% 4.7% 3.1% 23.8%
Coffman Cove 246 $44,063 7.0% 4.7% 14.7% 29.8%
Sitka 8,733 $43,337 20.9% 4.8% 6.7% 26.7%
Naukati Bay 136 $43,333 1.1% 4.8% 9.1% 26.8%
Haines 1,429 $38,542 18.1% 4.9% 5.4% 30.9%
Homer 4,126 $36,652 3.6% 5.0% 7.9% 35.6%
North Pole 1,631 $32,937 5.4% 5.0% 10.2% 26.9%
Valdez 4,486 $68,570 5.9% 5.1% 8.8% 26.0%
Thorne Bay 625 $39,688 1.2% 5.2% 18.6% 38.4%
Port Lions 239 $40,938 67.6% 5.3% 14.1% 41.8%
Juneau 30,396 $47,924 12.9% 5.5% 4.8% 25.0%
Ketchikan 8,052 $41,931 15.7% 5.5% 8.6% 31.2%
Cube Cove 137 $51,280 5.8% 5.7% 0.0% 21.4%
Soldotna 4,092 $38,004 4.5% 5.7% 8.7% 33.0%
Saxman 381 $30,481 77.0% 5.7% 25.5% 51.6%
Shungnak 252 $29,583 94.6% 5.7% 14.0% 64.9%
Mendeltna 72 $18,750 5.4% 5.7% 0.0% 60.0%
Wrangell 2,543 $37,538 20.0% 6.0% 9.0% 34.1%
Ridgeway 2,364 $48,967 4.6% 6.1% 6.3% 30.6%
Kodiak 6,749 $46,050 12.7% 6.2% 4.4% 23.0%
Palmer 4,167 334,940 7.7% 6.2% 16.7% 53.9%
Fort Greely 740 $25,801 1.0% 6.3% 14.4% 21.7%
Chignik Lagocn 74 $56,250 56.6% 6.4% 20.0% 84.0%
Knik 443 $26,250 11.4% 6.5% 24.8% 54.2%
Nikiski 3,023 $44,242 6.1% 7.0% 14.5% 42.2%
Anchorage 254,849 $43,946 6.4% 7.0% 7.0% 26.7%
Kake 767 $35,875 73.4% 7.0% 10.9% 46.8%
Kodiak Station 1,638 $34,196 1.7% 7.0% 6.3% 12.1%
Elfin Cove 54 $43,125 1.8% 7.1% 0.0% 28.2%
Saint Paul 764 $39,922 66.1% 7.1% 10.8% 32.6%
Betties 32 $38,333 22.2% 7.1% 0.0% 0.0%
Kachemak 398 $55,000 3.0% 7.3% 4.0% 32.0%
Kenai 6,971 $42,889 8.5% 7.3% 12.1% 38.2%
Barrow 4,380 $56,688 63.9% 7.5% 11.5% 30.4%
Sterling 5,705 $51,145 2.1% 7.6% 7.4% 38.9%
Whitestone Logging Camp 189 $45,625 3.7% 7.6% 9.7% 23.8%
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Alaska Communities, by Percent of Population Below Poverty Level in Ascending Ordor
From 1990 U.S. Census Data

________________ 1990 U.S. Census______________
Median % Native % Below % Unem- % Adults

C om m unity 1997 Pop. HH Incom e Pop Poverty p loym ent* Not W orking**

Butte 2,538 $41,471 3.6% 7.7% 10.4% 35.5%

Eklutna 425 $66,946 12.6% 8.0% 3.5% 29.1%

Salcha 373 $35,909 4.2% 8.0% 14.5% 36.9%

Glennallen 513 $30,833 6.7% 8.0% 4.4% 30.7%

Port Alice 19 $28,750 6.7% 8.3% 0.0% 42.9%

Golovin 152 $16,146 92.9% 8.3% 15.3% 44.4%

Klawock 704 $39,583 54.3% 8.4% 17.3% 48.4%

Delta Junction 855 $31,250 4.4% 8.4% 8.6% 35.4%

Tok 1,216 $30,341 12.5% 8.7% 20.3% 44.4%

Fox River 435 $93,848 0.0% 9.1% 0.0% 45.7%

Point Hope 749 $47,788 91.9% 9.2% 23.4% 52.0%

Fox 321 $28,250 7.3% 9.2% 18.0% 47.8%

Moose Creek 683 $25,326 2.5% 9.4% 10.5% 32.7%

Dillingham 2,252 $44,083 55.8% 9.5% 6.7% 37.7%

College 11,663 $43,329 8.4% 9.6% 7.8% 32.3%

Ninilchik 655 $31,518 19.5% 9.6% 24.4% 59.7%

Houston 994 $32,344 3.6% 9.7% 15.4% 52.0%

Copperville 196 $47,188 26.4% 9.8% 26.6% 51.8%

Metlakatla 1,595 $38,370 82.4% 9.8% 12.8% 49.2%

Salamatof 1,134 $38,203 10.4% 9.8% 14.6% 64.9%

Nome 3,656 $45,812 52.1% 9.9% 11.0% 36.0%

King Cove 773 $53,631 39.2% 10.0% 1.8% 24.0%

Nor hway Junction 114 $41,875 70.5% 10.0% 36.8% 73.9%

Ouzinkie 246 $48,393 85.2% 10.2% 18.9% 51.9%

Cantwell 144 $44,000 22.4% 10.3% 34.6% 57.6%

Fairbanks 31,850 $32,033 9.2% 10.3% 11.6% 29.6%

Nenana 440 $27,292 47.8% 10.4% 17.5% 52.8%

Yakutat 833 $36,875 55.1% 10.5% 11.8% 33.7%

McGrath 456 $36,250 47.0% 10.5% 9.9% 36.3%

Seward 2,999 $37,049 15.2% 10.7% 9.2% 44.9%

Wasilla 4,917 $37,619 5.3% 10.8% 11.1% 36.6%

Tenakee Springs 116 $18,125 9.6% 10.8% 20.0% 74.0%

Circle 83 $17,083 86.3% 10.9% 36.7% 62.7%

Nanwalek 177 $46,563 91.1% 11.0% 46.4% 66.7%

Big Lake 2,243 $36,583 3.7% 11.3% 12.9% 43.8%

Unalakleet 803 $34,531 81.8% 11.6% 19.2% 46.0%

Lazy Mountain 1,043 $36,250 4.3% 11.7% 21.3% 53.9%

Northway 119 $39,375 64.2% 11.9% 26.0% 54.9%

lliamna 103 $41,250 66.0% 12.1% 0.0% 42.1%

Kalifonsky 335 $52,354 4.2% 12.2% 25.6% 47.8%

Bethel 5,277 $42,232 63.9% 12.°% 9.0% 36.6%

Sand Point 870 $42,083 49.3% 12.5% 2.9% 32.1%
Meadow Lakes 4,693 $33,106 2.9% 12,5% 13.3% 44.1%
Grayling 186 $21,641 93.3% 12.6% 29.6% 57.5%
Kotzebue 3,232 $42,367 75.1% 12.7% 13.1% 41.2%

Ester 236 $44,688 4.8% 12.8% 11.5% 33.0%
Dry Creek 110 $40,625 0.0% 12.8% 0.0% 13.7%
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Alaska C om m unities, by Percent o f P opu la tion B e low  Poverty Level in A sce n i^n g  O rder
From 1990 U.S. C ensus Data

1990 U.S. Census
Median % Native % Below % U nem ­ % A d u lts

C om m unity 1997 Pop. HH Incom e Pop Poverty p loym ent* N ot W orking**

Pilot Point 115 $38,750 84.9% 12.9% 0.0% 55.3%

Copper Center 536 $34,643 34.5% 12.9% 0.0% 53.8%

Whittier 289 $33,636 12.3% 13.0% 8.0% 37.0%

Akiachak 560 $23,750 95.0% 13.0% 12.7% 54.5%

Nuiqsut 435 $32,188 92.7% 13.3% 33.1% 48.2%

Pelican 187 $27,083 29.3% 13.6% 3.4% 17.2%

Central 57 $28,036 1.9% 13.7% 19.0% 64.6%

Whale Pass 79 $49,583 2.7% 14.0% 35.7% 59.1%

Takotna 63 $18,750 44.7% 14.2% 0.0% 36.0%

Hyder 151 $23,750 1.0% 14.4% 22.7% 47.4%

Willow 408 $34,773 1.1% 14.7% 0.0% 48.3%

Atqasuk 235 $56,352 93.1% 15.2% 29.7% 45.1%

Hollis 175 $31,250 2.7% 15.2% 8.3% 44.3%

Unalaska 4,251 $56,215 8.4% 15.3% 1.0% 7.8%

Ferry 69 $25,625 12.5% 15.5% 39.1% 65.0%

Cohoe 598 $33,550 1.8% 15.9% 14.0% 49.5%

Anaktuvuk Pass 301 $37,292 84.9% 16.1% 23.6% 45.5%

Clark’s Point 66 $17,083 88.3% 16.1% 18.5% 42.1%

Atka 111 $40,625 91.8% 16.2% 25.7% 44.7%

Trapper Creek 306 $31,071 6.1% 16.2% 30.3% 60.2%

Seldovia 285 $27,500 15.2% 16.2% 11.8% 50.3%

Aniak 578 $32,041 70.7% 16.4% 9.7% 32.2%

Noorvik 631 $32,969 93.8% 16.6% 17.5% 60.7%

Akutan 420 $27,813 13.6% 16.6% 0.4% 7.4%

Hughes 69 $15,833 92.6% 16.6% 15.4% 53.2%

Marshall 318 $28,750 92.7% 16.9% 19.0% 55.5%

Noatak 401 $36,458 96.7% 17.1% 45.1% 75.1%

Eagle Village 34 $11,875 80.0% 17.1% 93.1% 93.8%

Saint Mary’s 504 $28,542 83.0% 17.3% 19.2% 44.3%

Chistochina 55 $24,167 61.7% 17.7% 52.0% 72.1%

Kotlik 543 $20,417 97.0% 17.7% 36.6% 65.2%

False Pass 64 $21,667 76.5% 17.9% 0.0% 53.1%

Galena 543 $28,611 45.3% 18.2% 9.2% 24.7%

Port Alexander 94 $20,625 2.5% 18.2% 11.5% 31.3%

Ivanof Bay 27 $21,500 94.3% 18.4% 0.0% 45.8%

Slana 58 $25,417 6.3% 19.0% 44.4% 62.5%

Tatitlek 99 $27,188 86.6% 19.8% 0.0% 75.8%

Covenant Life 54 $23,571 0.0% 20.0% 100.0% 100.0%

Chiniak 74 $44,375 5.8% 20.2% 5.1% 28.8%

Gulkana 95 $38,750 59.2% 20.3% 27.3% 59.5%

Nondalton 221 $21,750 89.3% 20.3% 42.6% 70.0%

Kas'gluk 514 $26,563 95.3% 20.4% 34.8% 66.3%

Kaktovik $46,250 84.4% 20.6% 30.7% 50.0%

Emmonak .0 $25,625 92.1% 20.9% 34.6% 62.0%

Saint Michael 341 $23,194 91.2% 20.9% 22.9% 60.6%

Deering 158 $15,208 94.3% 21.6% 6.7% 41.7%

Pedro Bay 37 $38,125 90.5% 21.9% 0.0% 34.8%

Page 4



Alaska C om m unities , by Percent o f Population B e low  Poverty Level In Ascend ing O rder
From 1990 U S. Census Data

1990 U.S. Census
Median % Native % B elow % Unem ­ % A d u lts

Com m unity 1997 Pop. HH Income Pop Poverty ploym ent* Not W ork ing**

Angoon 616 $32,083 82.3% 21.9% 35.1% 54.1%

Tazlina 297 $45,625 23.1% 22.0% 13.2% 36.4%

Newhalen 177 $26,250 94.4% 22.4% 5.5% 46.9%

Shaktoolik 226 ? '8,438 94.4% 22.8% 31.9% 54.4%

Selawik 696 $21,833 95.5% 23.1% 31.3% 67.2%

Big Delta 508 $32,813 4.0% 23.2% 1.6% 54.0%

Tanacross 85 $14,750 94.3% 23.8% 35.4% 59.7%

Tanana 299 $17,000 78.3% 24.1% 21.8% 53.9%

Skwentna 77 $17,692 1.2% 24.2% 0.0% 66.7%

Port Heiden 116 $35,000 72.3% 24.3% 22.0% 45.8%

Ruby 217 $15,000 74.1% 24.4% 12.8% 52.9%

Kiana 415 $28,125 93.5% 24.5% 27.4% 62.1%

Brevig Mission 265 $15,000 92.4% 24.7% 35.3% 54.6%

Kenny Lake 500 $21,786 9.7% 24.8% 22.9% 50.7%

Elim 301 $16,250 91.7% 25.1% 36.1% 66.2%

Mountain Village 738 $26,750 91.1% 25.3% 36.7% 68.0%

Perryville 107 $25,000 94.4% 25.4% 13.6% 72.9%

Levelock 115 $12,159 82.9% 25.8% 20.9% 57.5%

Nelson Lagoon 90 $44,583 80.7% 26.0% 0.0% 80.8%

Andreafsky 469 $28,958 84.4% 26.0% 18.6% 43.8%

South Naknek 149 $23,750 79.4% 26.3% 27.5% 58.0%

Hydaburg 425 $20,139 89.1% 26.3% 21.8% 60.5%

Tununak 330 $18,750 96.2% 26.3% 14.0% 50.0%

Chenega Bay 91 $22,083 69.1% 26.6% 14.3% 41.9%

Chevak 721 $17,222 93.0% 27.0% 17.8% 53.5%

Oscarville 59 $26,250 91.2% 27.2% 0.0% 56.0%

Shishmaref 542 $15,625 94.5% 27.3% 18.0% 65.1%

Pitka's Point 154 $17,813 95.6% 28.2% 5.1% 57.0%

Eek 277 $21,000 95.7% 28.6% 23.9% 63.4%

Manokotak 387 $20,500 95.6% 28.6% 16.1% 58.1%

Crooked Creek 138 $16,250 90.6% 28.7% 27.3% 64.7%

Aleknagik 226 $21,875 83.2% 28.8% 14.3% 62.2%

Alakanuk 651 $17,708 95.8% 29.4% 26.8% 61.5%

Tetlin 68 $15,750 95.4% 29.6% 25.0% 58.5%

Manley Hot Springs 90 $31,250 14.6% 30.0% 12.5% 32.3%

Koyuk 272 $18,750 94.8% 30.0% 37.3% 64.6%

Kongiganak 349 $33,250 97.3% 30.3% 16.3% 60.0%

Red Devil 49 $25,000 50.9% 30.7% 14.3% 63.6%

Ambler 333 $22,500 89.7% 31.1% 39.3% 66.3%

Chickaloon 205 $32,083 6.2% 31.2% 26.7% 38.2%

Old Harbor 301 $16,875 88.7% 31.5% 39.1% 75.9%

Mekoryuk 192 $14,792 99.4% 31.5% 16.7% 59.1%

Arctic Village 121 $9,661 93.8% 31.5% 12.5% 52.5%

Teller 265 $20,000 86.8% 32.1% 3.3% 38.9%

Fort Yukon 575 $17,969 85.0% 32.1% 27.4% 55.4%

Kivalina 357 $28,036 97.5% 32.2% 55.6% 71.4%

Beaver 118 $20,313 95.1% 32.2% 22.6% 63.6%
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Alaska Communities, by Percent of Population Below Poverty Level in Ascending Order
From 1990 U.S. Census Data

19ST U.S. Census
Median % Native % B e low % Unem­ % A d u lts

C om m unity 1997 Pop. HH Income Pop Poverty ployment* Not W ork ing**

Stebbins 513 $23,333 94.8% 32.3% 39.2% 64.0%

Buckland 412 $18,906 95.0% 32.8% 12.2% 59.4%

Happy Valley 391 $16,250 6.1% 32.8% 25.6% 68.6%

Meyers Chuck 28 $16,250 10.8% 33.3% 0.0% 54.2%

Hope 152 $17,250 3.1% 33.5% 38.4% 50.8%

Akiak 327 $13,571 97.2% 33.9% 16.0% 60.2%

Egegik 127 $20,625 70.5% 34.1% 24.3% 69.6%

Napaskiak 399 $18,750 94.8% 34.3% 22.7% 63.4%

Talkeetna 347 $11,991 1.6% 34.3% 10.1% 26.1%

Kobuk 89 $20,625 89.9% 34.7% 35.0% 66.7%

Shageluk 145 $16,250 95.0% 34.8% 22.9% 67.5%

Minto 244 $17,656 97.2% 35.0% 60.3% 81.6%

Wales 162 $15,000 88.8% 35.2% 19.3% 53.5%

Chefornak 405 $20,278 97.5% 35.4% 6.2% 66.8%

Koliganek 194 $18,125 96.1% 35.6% 11.1% 72.4%

Platinum 41 $23,056 92.2% 35.8% 8.0% 54.0%

Nulato 365 $17,143 96.9% 35.9% 25.7% 66.7%

Evansville 20 $29,167 57.6% 36.1% 16.0% 16.0%

Napakiak 354 $18,125 94.3% 36.2% 33.3% 61.3%

Rampart 54 $15,000 94.1% 36.2% 78.8% 87.5%

Tyonek 151 $11,591 92.2% 37.1% 37.7% 64.5%

Quinhagak 567 $17,500 93.8% 37.2% 5.9% 60.6%

Alexander Creek 38 $8,166 25.0% 38.0% 0.0% 100.0%

Sutton 431 $23,393 5.8% 38.1% 17.2% 47.6%

White Mountain 193 $15,893 87.8% 38.3% 36.4% 67.3%

Kwethluk 672 $16,000 96.4% 38.7% 11.8% 72.0%

Mosquito Lake 92 $28,750 1.3% 38.8% 7.3% 32.1%

Toksook Bay 496 $21,875 95.5% 39.2% 25.5% 59.1%

Koyukuk 126 $13,929 97.6% 39.2% 27.0% 62.0%

Upper Kalskag 198 $16,250 84.9% 39.6% 25.5% 68.5%

Nunapitchuk 489 $17,083 97.1% 40.0% 12.3% 60.8%

Scammon Bay 459 $15,179 96.5% 40.7% 18.4% 60.1%

Chitina 84 $13,125 46.9% 40.9% 33.3% 64.7%

Kaltag 245 $15,500 92.5% 41.4% 24.1% 52.9%

Goodnews Bay 263 $13,523 95.9% 41.8% 3.1% 56.6%

Saint George 184 $25,250 94.9% 41.9% 14.9% 52.9%

Chignik Lake 127 $19,167 91.7% 42.0% 15.2% 68.2%

Kwigillingok 333 $14,500 95.0% 43.1% 9.2% 58.6%

Eagle 165 $12,500 3.0% 43.4% 32.5% 52.5%

Hooper Bay 1,012 $18,125 96.0% 43.5% 41.7% 66.3%

Huslia 245 $13,333 90.8% 43.7% 38.5% 67.5%

Mentasta Lake 122 $11,250 72.9% 44.1% 18.8% 81.9%

Nikolai 108 $11,250 89.0% 44.5% 35.5% 73.0%

Russian Mission 295 $21,667 94.7% 45.0% 21.0% 61.1%

Anvik 83 $10,694 91.5% 45.0% 13.6% 60.4%

Port Protection 58 $10,000 1.8% 45.6% 75.0% 95.3%

Tuntutuliak 351 $14,444 96.7% 46.0% 6.4% 59.5%
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Alaska Communities, by Percent of Population Below Poverty Level in Ascending Order
From 1990 U.S. Census Data

________________1990 U.S. Census________________
Median % Native % Below % Unem- % Adults

C om m unity 1997 Pop. HH Incom e Pop Povbrty p loym ent* Not W orking**

Nikolaevsk 474 $19,688 1.3% 46.1% 0.0% 52.5%

Togiak 762 $15,000 87.3% 46.3% 23.1% 72.9%

Gambell 653 $15,938 96.2% 46.4% 16.8% 71.1%

Allakaket 182 $11,477 94.1% 46.9% 69.4% 78.4%

Northway Village 110 $13,333 94.7% 47.0% 51.3% 72.1%

Venetie 241 $14,688 94.0% 47.2% 37.5% 69.8%

Chuathbaluk 115 $13,750 89.7% 47.4% 8.6% 47.5%

Atmautluak 292 $15,833 96.9% 47.6% 25.3% 55.3%

Holy Cross 260 $13,750 93.5% 48.8% 38.6% 72.3%

Twin Hills 59 $11,667 92.4% 50.0% 25.0% 72.7%

Newtok 269 $14,844 93.2% 50.2% 25.9% 68.2%

Savoonga 622 $11,339 95.2% 50.9% 14.7% 72.2%

New Stuyahok 452 $12,083 95.9% 51.0% 17.7% 74.9%

Tuluksak 385 $20,446 95.5% 51.2% 2.5% 56.9%

Pilot Station 547 $16,000 95.0% 51.3% 35.1% 62.9%

Ekwok 124 $10,833 87.0% 52.0% 23.5% 73.1%

Kokhanok 168 $14,286 90.1% 53.4% 7.7% 65.4%

Sheldon Point 177 $16,250 92.7% 56.2% 13.0% 41.2%

Game Creek 67 $12,500 0.0% 59.6% 0.0% 13.8%

Gakona 23 $32,500 0.0% 60.0% 0.0% 25.0%

Lower Kalskag 278 $10,357 98.3% 61.2% 37.9% 77.5%

Nightmute 217 $17,813 95.4% 62.0% 26.9% 68.6%

Sleetmute 102 $10,000 86.8% 62.6% 12.9% 67.5%

Diomede 174 $14,375 93.8% 63.0% 0.0% 60.4%

Edna Bay 70 $12,250 0.0% 63.7% 25.0% 67.2%

Lime Village 47 $9,257 95.2% 63.8% 13.6% 36.7%

Chalkyitsik 87 $12,750 92.2% 67.3% 31.3% 81.0%

Healy Lake 60 $5,841 85.1% 70.8% 33.3% 85.7%

Stevens Village 99 $10,000 91.2% 73.9% 43.3% 72.6%

Circle Hot Springs 32 $6,250 0.0% 74.1% 33.3% 54.5%

Kipnuk 567 $4,999 97.4% 76.6% 12.9% 78.7%

Alatna 32 $6,030 93.5% 83.0% 100.0% 100.0%

Birch Creek 37 $5,032 90.5% 92.6% 0.0% 48.0%

Portage Creek 14 $5,360 60.0% 100.0% 0.0% 100.0%

Stony River 42 $5,156 88.2% 100.0% 26.7% 64.5%

Wiseman 24 $4,999 15.2% 100.0% 0.0% 50.0%

* % Unemployment =
Percent o f persons age 16+ actively seeking employment, calculated from unemployment compensation claims 

*’  %  Adults Not Working =
Percent o f persons age 16+ actively seeking employrront and those not actively seeking employment ("discouraged workers", 
in school, retired, disabled, or at home raising children, fo r example)
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Alaska Communities, by Percent Unemployment in Ascending Order
From 1990 U.S. Census Data

________________1990 U.S. Census_______________
Median % Native % Below % Unem- % Adults

C om m unity 1997 Pop. HH incom e Pop Poverty p loym ent* Not W orking**

Deadhorse 24 $102,264 11.5% 0.0% 0.0% 0.0%

Fox River 435 $93,848 0.0% 9.1% 0.0% 45.7%

Lake Minchumina 45 $75,222 18.8% 0.0% 0.0% 48.3%

Lutak 52 $70,485 17.8% 0.0% 0.0% 48.4%

Halibut Cove 78 $68,760 3.8% 0.0% 0.0% 0.0%

Chase 53 $61,359 0.0% 0.0% 0.0% 0.0%

Clam Gulch 100 $60,233 12.7% 0.0% 0.0% 61.3%

Kupreanof 24 $55,447 0.0% 0.0% 0.0% 0.0%

Alcan 16 $53,338 0.0% 0.0% 0.0% 33.3%

Hobart Bay 107 $52,377 6.4% 1.0% 0.0% 10.9%

Harding Lake 29 $52,126 0.0% 0.0% 0.0% 76.0%

Cube Cove 137 $51,280 5.8% 5.7% 0.0% 21.4%

Primrose 62 $46,563 0.0% 0.0% 0.0% 35.2%

Cold Bay 120 $45,625 5.4% 0.0% 0.0% 15.9%

Nelson Lagoon 90 $44,583 80.7% 26.0% 0.0% 80.8%

Crown Point 88 $43,864 4.8% 0.0% 0.0% 38.0%

Telida 5 $43,750 90.9% 0.0% 0.0% 0.0%

Elfin Cove 54 $43,125 1.8% 7.1% 0.0% 28.2%

Cooper Landing 271 $42,250 1.2% 3.6% 0.0% 53.8%

Igiugig 46 $41,250 78.8% 0.0% 0.0% 38.5%

lliamna 103 $41,250 66.0% 12.1% 0.0% 42.1%

Dry Creek 110 $40,625 0.0% 12.8% 0.0% 13.7%

Prudhoe Bay 47 $39,673 8.5% 0.0% 0.0% 0.0%

Pilot Point 115 $38,750 84.9% 12.9% 0.0% 55.3%

Betties 32 $38,333 22.2% 7.1% 0.0% 0.0%

Pedro Bay 37 $38,125 90.5% 21.9% 0.0% 34.8%

Willow 408 $34,773 1.1% 14.7% 0.0% 48.3%

Copper Center 536 $34,643 34.5% 12.9% 0.0% 53.8%

Gakona 23 $32,500 0.0% 60.0% 0.0% 25.0%

Paxson 34 $31,250 0.0% 3.4% 0.0% 30.0%

Port Alice 19 $28,750 6.7% 8.3% 0.0% 42.9%

Tatitlek 99 $27,188 86.6% 19.8% 0.0% 75.8%

Oscarville 59 $26,250 91.2% 27.2% 0.0% 56.0%

Jakolof Bay 35 $21,875 0.0% 0.0% 0.0% 32.0%

False Pass 64 $21,667 76.5% 17.9% 0.0% 53.1%

Ivanof Bay 27 $2i ,500 94.3% 18.4% 0.0% 45.8%

Nikolaevsk 474 $19,688 1.3% 46.1% 0.0% 52.5%

Mendeltna 72 $18,750 5.4% 5.7% 0.0% 60.0%

Takotna 63 $18,750 44.7% 14.2% 0.0% 36.0%

Skwentna 77 $17,692 1.2% 24.2% 0.0% 66.7%

Tonsina 46 $16,250 18.4% 0.0% 0.0% 66.7%

Meyers Chuck 28 $16,250 10.8% 33.3% 0.0% 54.2%
Diomede 174 $14,375 93.8% 63.0% 0.0% 60.4%

Nikolski 43 $13,750 82.9% 0.0% 0.0% 53.3%
Game Creek 67 $12,500 0.0% 59.6% 0.0% 13.8%
Port Clarence 24 $12,264 0.0% 0.0% 0.0% 0.0%
Point Baker 57 $12,083 0.0% 0.0% 0.0% 73.0%
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Alaska Communities, by Percent Unemployment in Ascending Order
From 1990 U.S. Census Data

1990 U.S. Census
Median % Native % Below % Unem- % Adults

C om m unity 1997 Pop. HH Incom e Pop Poverty p loym ent* N ot W orking**

Alexander Creek 38 $8,166 25.0% 38.0% 0.0% 100.0%

Portage Creek 14 $5,360 60.0% 100.0% 0.0% 100.0%

Birch Creek 37 $5,032 90.5% 92.6% 0.0% 48.0%

Wiseman 24 $4,999 15.2% 100.0% 0.0% 50.0%

Akutan 420 $27,813 13.6% 16.6% 0.4% 7.4%

Unalaska 4,251 $56,215 8.4% 15.3% 1.0% 7.8%

Big Delta 508 $32,813 4.0% 23.2% 1.6% 54.0%

King Cove 773 $53,631 39.2% 10.0% 1.8% 24.0%

Tuluksak 385 $20,446 95.5% 51.2% 2.5% 56.9%

Sand Point 870 $42,083 49.3% 12.5% 2.9% 32.1%

Cordova 2,467 $46,304 11.2% 4.7% 3.1% 23.8%

Goodnews Bay 263 $13,523 95.9% 41.8% 3.1% 56.6%

Teller 265 $20,000 86.8% 32.1% 3.3% 38.9%

Pelican 187 $27,083 29.3% 13.6% 3.4% 17.2%

Eklutna 425 $66,946 12.6% 8.0% 3.5% 29.1%

Healy 603 $56,313 1.4% 3.8% 3.9% 39.4%

Naknek 640 $50,907 41.0% 1.7% 3.9% 36.0%

Kachemak 398 $55,000 3.0% 7.3% 4.0% 32.0%

Petersburg 3,432 $49,318 10.4% 4.1% 4.2% 28.8%

Chignik 125 $36,875 45.2% 0.0% 4.2% 38.2%

Eyak 166 $150,001 7.6% 0.0% 4.3% 22.1%

Kodiak 6,749 $46,050 12.7% 6.2% 4.4% 23.0%

Glennallen 513 $30,833 6.7% 8.0% 4.4% 30.7%

Pleasant Valley 552 $49,464 4.7% 0.0% 4.5% 24.2%

Gustavus 346 $41,538 3.9% 3.6% 4.6% 26.2%

Juneau 30,396 $47,924 12.9% 5.5% 4.8% 25.0%

Chiniak 74 $44,375 5.8% 20.2% 5.1% 28.8%

Pitka's Point 154 $17,813 95.6% 28.2°/ 5.1% 57.0%

Haines 1,429 $38,542 18.1% 4.9% 5.4% 30.9%

Newhalen 177 $26,250 94.4% 22.4% 5.5% 46.9%

King Salmon 478 $54,072 15.5% 3.0% 5.8% 16.2%

3uinhagak 567 $17,500 93.8% 37.2% 5.9% 60.6%

Fritz Creek 1,972 $45,143 3.4% 3.4% 6.1% 38.5%

Chefornak 405 $20,278 97.5% 35.4% 6.2% 66.8%

Ridgeway 2,364 $48,967 4.6% 6.1% 6.3% 30.6%

Kodiak Station 1,638 $34,196 1.7% 7.0% 6.3% 12.1%

Tuntutuliak 351 $14,444 96.7% 46.0% 6.4% 59.5%

Womens Bay 662 $44,861 10.5% 3.2% 6.5% 26.2%

Dillinghan. 2,252 $44,083 55.8% 9.5% 6.7% 37.7%

Sitka 8,733 $43,337 20.9% 4.8% 6.7% 26.7%

Deering 158 $15,208 94.3% 21.6% 6.7% 41.7%

Anchorage 254,849 $43,946 6.4% 7.0% 7.0% 26.7%

Mosquito Lake 92 $28,750 1.3% 38.8% 7.3% 32.1%

Sterling 5,705 $51,145 2.1% 7.6% 7.4% 38.9%

Kokhanok 168 $14,286 90.1% 53.4% 7.7% 65.4%

College 11,663 $43,329 8.4% 9.6% 7.8% 32.3%

Homer 4,126 $36,652 3.6% 5.0% 7.9% 35.6%
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Alaska Communities, by Percent Unemployment In Ascending Order
From 1990 U.S. Census Data

Com m unity 1997 Pop.

1990 U.S. Census
Median 

HH Incom e
% Native 

Pop
% Below  
Poverty

% Unem ­
ploym ent*

% A d u lts  
Not W orking**

Whittier 289 $33,636 12.3% 13.0% 8.0% 37.0%

Platinum 41 $23,056 92.2% 35.8% 8.0% 54.0%

Hollis 175 $31,250 2.7% 15.2% 8.3% 44.3%

Craig 2,043 $47,250 22.9% 3.9% 8.4% 25.9%

Ketchikan 8,552 $41,931 15.7% 5.5% 8.6% 31.2%

Delta Junction 855 $31,250 4.4% 8.4% 8.6% 35.4%

Chuathbaluk 115 $13,750 89.7% 47.4% 8.6% 47.5%

Soldotna 4,092 $38,004 4.5% 5.7% 8.7% 33.0%

Valdez 4,486 $68,570 5.9% 5.1% 8.8% 26.0%

Bethel 5,277 $42,232 63.9% 12.2% 9.0% 36.6%

Wrangell 2,543 $37,538 20.0% 6.0% 9.0% 34.1%

Naukati Bay 136 $43,333 1.1% 4.8% 9.1% 26.8%

Karluk 48 $31,250 91.5% 3.6% 9.1% 40.0%

Seward 2,999 $37,049 15.2% 10.7% 9.2% 44.9%

Galena 543 $28,611 45.3% 18.2% 9.2% 24.7%

Kwigillingok 333 $14,500 95.0% 43.1% 9.2% 58.6%

Whitestone Logging Camp 189 $45,625 3.7% 7.6% 9.7% 23.8%

Aniak 578 $32,841 70.7% 16.4% 9.7% 32.2%

Rowan Bay 9 $58,295 6.8% 0.0% 9.8% 22.4%

McGrath 456 $36,250 47.0% 10.5% 9.9% 36.3%

Talkeetna 347 $11,991 1.6% 34.3% 10.1% 26.1%

Wainwright 550 $33,333 94.3% 4.1% 10.2% 40.4%

North Pole 1,631 $32,937 5.4% 5.0% 10.2% 26.9%

Butte 2,538 $41,471 3.6% 7.7% 10.4% 35.5%

Two Rivers 623 $53,518 7.3% 4.0% 10.5% 32.2%

Port/'isworth 67 $36,250 1.8% 0.0% 10.5% 54.1%

Moose Creek 683 $25,326 2.5% 9.4% 10.5% 32.7%

Skagway 816 $37,500 5.5% 4.2% 10.6% 27.5%

Saint Paul 764 $39,922 66.1% 7.1% 10.8% 32.6%

Kake 767 $35,875 73.4% 7.0% 10.9% 46.8%

Nome 3,656 $45,812 52.1% 9.9% 11.0% 36.0%

Wasilla 4,917 $37,619 5.3% 10.8% 11.1% 36.6%

Koliganek 194 $18,125 96.1% 35.6% 11.1% 72.4%

Barrow 4,380 $56,688 63.9% 7.5% 11.5% 30.4%

Anderson 565 $53,413 3.7% 3.7% 11.5% 22.2%

Point Lay 207 $49,583 81.3% 3.3% 11.5% 22.7%

Ester 236 $44,688 4.8% 12.8% 11.5% 33.0%

Port Alexander 94 $20,625 2.5% 18.2% 11.5% 31.3%

Fairbanks 31,850 $32,033 9.2% 10.3% 11.6% 29.6%

Yakutat 833 $36,875 55.1% 10.5% 11.8% 33.7%

Seldovia 285 $27,500 15.2% 16.2% 11.8% 50.3%

Kwethluk 672 $16,000 96.4% 38.7% 11.8% 72.0%

Kenai 6,971 $42,889 8.5% 7.3% 12.1% 38.2%

Buckland 412 $18,906 95.0% 32.8% 12.2% 59.4%

Nunapitchuk 489 $17,383 97.1% 40.0% 12.3% 60.8%

Manley Hot Springs 90 $31,250 14.6% 30.0% 12.5% 32.3%

Arctic Village 121 $9,661 93.8% 31.5% 12.5% 52.5%
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Alaska Communities, by Percent Unemployment in Ascending Order
From 1990 U.S. Census Data

_________________ 1990 U.S. Census_________________
Median % Native % Below  % Unem- % A d u lts

C om m unity 1997 Pop. HH Income Pop Poverty ploym ent* N ot W ork ing**

Akiachak 560 $23,750 95.0% 13.0% 12.7% 54.5%

Metlakatla 1,595 $38,370 82.4% 9.8% 12.8% 49.2%

Ruby 217 $15,000 74.1% 24.4% 12.8% 52.9%

Big Lake 2,243 $36,583 3.7% 11.3% 12.9% 43.8%

Sleetmute 102 $10,000 86.8% 62.6% 12.9% 67.5%

Kipnuk 567 $4,999 97.4% 76.6% 12.9% 78.7%

Eielson AFB 4,203 $25,924 0.9% 2.8% 13.0% 18.2%

Sheldon Point 177 $16,250 92.7% 56.2% 13.0% 41.2%

Kotzebue 3,232 $42,367 75.1% 12.7% 13.1% 41.2%

Tazlina 297 $45,625 23.1% 22.0% 13.2% 36.4%

Meadow Lakes 4,693 $33,106 2.9% 12.5% 13.3% 44.1%

McKinley Park 196 $40,313 2.9% 4.0% 13.4% 40.8%

Dot Lake 80 $38,333 54.3% 3.2% 13.6% 47.2%

Perryville 107 $25,000 94.4% 25.4% 13.6% 72.9%

Anvik 83 $10,694 91.5% 45.0% 13.6% 60.4%

Lime Village 47 $9,257 95.2% 63.8% 13.6% 36.7%

Cohoe 598 $33,550 1.8% 15.9% 14.0% 49.5%

Shungnak 252 $29,583 94.6% 5.7% 14.0% 64.9%

Tununak 330 $18,750 96.2% 26.3% 14.0% 50.0%

Port Lions 239 $40,938 67.6% 5.3% 14.1% 41.8%

Red Devil 49 $25,000 50.9% 30.7% 14.3% 63.6%

Chenega Bay 91 $22,083 69.1% 26.6% 14.3% 41.9%

Aleknagik 226 $21,875 83.2% 28.8% 14.3% 62.2%

Fort Greely 740 $25,801 1.0% 6.3% 14.4% 21.7%

Nikiski 3,023 $44,242 6.1% 7.0% 14.5% 42.2%

Salcha 373 $35,909 4.2% 8.0% 14.5% 36.9%

Salamatof 1,134 $38,203 10.4% 9.8% 14.6% 64.9%

Coffman Cove 246 $44,063 7.0% 4.7% 14.7% 29.8%

Savoonga 622 $11,339 95.2% 50.9% 14.7% 72.2%

Hoonah 906 $36,442 67.2% 3.8% 14.9% 35.4%

Saint George 184 $25,250 94.9% 41.9% 14.9% 52.9%

Lignite 122 $38,125 0.0% 1.9% 15.2% 43.5%

Chignik Lake 127 $19,167 91.7% 42.0% 15.2% 68.2%

Golovin 152 $16,146 92.9% 8.3% 15.3% 44.4%

Houston 994 $32,344 3.6% 9.7% 15.4% 52.0%

Hughes 69 $15,833 92.6% 16.6% 15.4% 53.2%

Evansville 20 $29,167 57.6% 36.1% 16.0% 16.0%

Akiak 327 $13,571 97.2% 33.9% 16.0% 60.2%

Manokotak 387 $20,500 95.6% 28.6% 16.1% 58.1%
Kongiganak 349 $33,250 97.3% 30.3% 16.3% 60.0%

Palmer 4,167 $34,940 7.7% 6.2% 16.7% 53.9%

Mekoryuk 192 $14,792 99.4% 31.5% 16.7% 59.1%
Gambell 653 $15,938 96.2% 46.4% 16.8% 71.1%
Sutton 431 $23,393 5.8% 38.1% 17.2% 47.6%
Klawock 704 $39,583 54.3% 8.4% 17.3% 48.4%
Anchor Point 1,157 $42,847 3.7% 0.7% 17.5% 53.0%
Noorvik 631 $32,969 93.8% 16.6% 17.5% 60.7%
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Alaska Communities, by Percent Unemployment in Ascending Order
From 1990 U.S. Census Data

________________1990 U.S. Census________________
Median % Native % Below % Unem- % Adults

C om m unity 1997 Pop. HH Incom e Pop Poverty ploym ent* Not W orking**

Nenana 440 $27,292 47.8% 10.4% 17.5% 52.8%

New Stuyahok 452 $12,083 95.9% 51.0% 17.7% 74.9%

Chevak 721 $17,222 93.0% 27.0% 17.8% 53.5%

Fox 321 $28,250 7.3% 9.2% 18.0% 47.8%

Shishmaref 542 $15,625 94.5% 27.3% 18.0% 65.1%

Kasilof 539 $51,439 2.9% 2.5% 18.4% 40.8%

Scammon Bay 459 $15,179 96.5% 40.7% 18.4% 60.1%

Clark’s Point 66 $17,083 88.3% 16.1% 18.5% 42.1%

Thorne Bay 625 $39,688 1.2% 5.2% 18.6% 38.4%

Andreafsky 469 $28,958 84.4% 26.0% 18.6% 43.8%

Akhiok 101 $42,500 93.5% 2.4% 18.8% 50.9%

Mentasta Lake 122 $11,250 72.9% 44.1% 18.8% 81.9%

Ouzinkie 246 $48,393 85.2% 10.2% 18.9% 51.9%

Marshall 318 $28,750 92.7% 16.9% 19.0% 55.5%

Central 57 $28,036 1.9% 13.7% 19.0% 64.6%

Unalakleet 803 $34,531 81.8% 11.6% 19.2% 46.0%

Saint Mary's 504 $28,542 83.0% 17.3% 19.2% 44.3%

Wales 162 $15,000 88.8% 35.2% 19.3% 53.5%

Chignik Lagoon 74 $56,250 56.6% 6.4% 20.0% 84.0%

Tenakee Springs 116 $18,125 9.6% 10.8% 20.0% 74.0%

Tok 1,216 $30,341 12.5% 8.7% 20.3% 44.4%

Levelock 115 $12,159 82.9% 25.8% 20.9% 57.5%

Russian Mission 295 $21,667 94.7% 45.0% 21.0% 61.1%

Lazy Mountain 1,043 $36,250 4.3% 11.7% 21.3% 53.9%
Hydaburg 425 $20,139 89.1% 26.3% 21.8% 60.5%

Tanana 299 $17,000 78.3% 24.1% 21.8% 53.9%

Port Heiden 116 $35,000 72.3% 24.3% 22.0% 45.8%

Beaver 118 $20,313 95.1% 32.2% 22.6% 63.6%

Hyder 151 $23,750 1.0% 14.4% 22.7% 47.4%

Napaskiak 399 $18,750 94.8% 34.3% 22.7% 63.4%

Saint Michael 341 $23,194 91.2% 20.9% 22.9% 60.6%

Kenny Lake 500 $21,786 9.7% 24.8% 22.9% 50.7%
Shageluk 145 $16,250 95.0% 34.8% 22.9% 67.5%

Togiak 762 $16,000 87.3% 46.3% 23.1% 72.9%
Point Hope 749 $47,788 91.9% 9.2% 23.4% 52.0%
Ekwok 124 $10,833 87.0% 52.0% 23.5% 73.1%
Anaktuvuk Pass 301 $37,292 84.9% 16.1% 23.6% 45.5%

Eek 277 $21,000 95.7% 28.6% 23.9% 63.4%
Kaltag 245 $15,500 92.5% 41.4% 24.1% 52.9%
Egegik 127 $20,625 70.5% 34.1% 24.3% 69.6%
Polk Inlet 36 $50,446 13.3% 4.4% 24.4% 36.3%
Ninilchik 655 $31,518 19.5% 9.6% 24.4% 59.7%
Knik 443 $26,250 11.4% 6.5% 24.8% 54.2%
Tetlin 68 $15,750 95.4% 29.6% 25.0% 58.5%
Edna Bay 70 $12,250 0.0% 63.7% 25.0% 67.2%
Twin Hills 5 ° $11,667 92.4% 50.0% 25.0% 72.7%
Atmautluak 292 $15,833 96.9% 47,6% 25.3% 55.3%
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Alaska Communities, by Percent Unemployment in Ascending Order
From 1990 U.S. Census Data

________________ 19S0 U.S. Census_______________
Median % Native % Below % Unem- % Adults

C om m unity 1997 Pop. HH Incom e Pop Poverty p loym ent* Not W orking**

Saxman 381 $30,481 77.0% 5.7% 25.5% 51.6%

Toksook Bay 496 $21,875 95.5% 39.2% 25.5% 59.1%

Upper Kalskag 198 $16,250 84.9% 39.6% 25.5% 68.5%

Kalifonsky 335 $52,354 4.2% 12.2% 25.6% 47.8%

Happy Valley 391 $16,250 6.1% 32.8% 25.6% 68.6%

Atka 111 $40,625 91.8% 16.2% 25.7% 44.7%

Nulato 365 $17,143 96.9% 35.9% 25.7% 66.7%

Moose Pass 116 $22,083 11.1% 0.0% 25.8% 25.8%

Newtok. 269 $14,844 93.2% 50.2% 25.9% 68.2%

Northway 119 $39,375 64.2% 11.9% 26.0% 54.9%

Copperville 196 $47,188 26.4% 9.8% 26.6% 51.8%

Chickaloon 205 $32,083 6.2% 31.2% 26.7% 38.2%

Stony River 42 $5,156 88.2% 100.0% 26.7% 64.5%

Alakanuk 651 $17,708 95.8% 29.4% 26.8% 61.5%

Nigh;mute 217 $17,813 95.4% 62.0% 26.9% 68.6%

Koyukuk 126 $13,929 97.6% 39.2% 27.0% 62.0%

Gulkana 95 $38,750 59.2% 20.3% 27.3% 59.5%

Crooked Creek 138 $16,250 90.6% 28.7% 27.3% 64.7%

Kiana 415 $28,125 93.5% 24.5% 27.4% 62.1%

Fort Yukon 575 $17,969 85.0% 32.1% 27.4% 55.4%

South Naknek 149 $23,750 79.4% 26.3% 27.5% 58.0%

Grayling 186 $21,641 93.3% 12.6% 29.6% 57.5%

Atqasuk 235 $56,352 93.1% 15.2% 29.7% 45.1%

Trapper Creek 306 $31,071 6.1% 16.2% 30.3% 60.2%

Kaktovik 222 $46,250 84.4% 20.6% 30.7% 50.0%

Selawik 696 $21,833 95.5% 23.1% 31.3% 67.2%
Chalkyitsik 87 $12,750 92.2% 67.3% 31.3% 81.0%

Shaktoolik 226 $18,438 94.4% 22.8% 31.9% 54.4%

Eagle 165 $12,500 3.0% 43.4% 32.5% 52.5%

Nuiqsut 435 $32,188 92.7% 13.3% 33.1% 48.2%

Napakiak 354 $18,125 94.3% 36.2% 33.3% 61.3%

Chitina 84 $13,125 46.9% 40.9% 33.3% 64.7%

Circle Hot Springs 32 $6,250 0.0% 74.1% 33.3% 54.5%

Healy Lake 60 $5,841 85.1% 70.8% 33.3% 85.7%
Cantwell 144 $44,000 22.4% 10.3% 34.6% 57.6%
Emmonak 820 $25,625 92.1% 20.9% 34.6% 62.0%
Kasigluk 514 $26,563 95.3% 20.4% 34.8% 66.3%
Kobuk 89 $20,625 89.9% 34.7% 35.0% 66.7%
Angoon 616 $32,083 82.3% 21.9% 35.1% 54.1%
Pilot Station 547 $16,000 95.0% 51.3% 35.1% 62.9%
Brevig Mission 265 $15,000 92.4% 24.7% 35.3% 54.6%
Tanacross 85 $14,750 94.3% 23.8% 35.4% 59.7%
Nikolai 108 $11,250 89.0% 44.5% 35.5% 73.0%
Whale Pass 79 $49,583 2.7% 14.0% 35.7% 59.1%
Elim 301 $16,250 91.7% 25.1% 36.1% 66.2%
White Mountain 193 $15,893 87.8% 38.3% 36.4% 67.3%
Kotlik 543 $20,417 97.0% 17.7% 36.6% 65.2%
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Alaska Communities, by Percent Unemployment In Ascending Older
From 1990 U.S. Census Data

C om m unity 1997 Pop.

1990 U.3. Census
M edian 

HH Incom e
% Native 

Pop
% Below  
Poverty

% Unem ­
p loym ent*

% A d u lts  
N ot W orking**

Mountain Village 738 $26,750 91.1% 25.3% 36.7% 68.0%

Circle 83 $17,083 86.3% 10.9% 36.7% 62.7%

Northway Junction 114 $41,875 70.5% 10.0% 36.8% 73.9%

Koyuk 272 $18,750 94.8% 30.0% 37.3% 64.6%

Venetie 241 $14,688 94.0% 47.2% 37.5% 69.8%

Tyonek 151 $11,591 92.2% 37.1% 37.7% 64.5%

Lower Kalskag 278 $10,357 98.3% 61.2% 37.9% 77.5%

Hope 152 $17,250 3.1% 33.5% 38.4% 50.8%

Huslia 245 $13,333 90.8% 43.7% 38.5% 67.5%

Holy Cross 260 $13,750 93.5% 48.8% 38.6% 72.3%

Port Graham 186 $33,750 90.4% 2.1% 38.8% 62.4%

Ferry 69 $25,625 12.5% 15.5% 39.1% 65.0%

Old Harbor 301 $16,875 88.7% 31.5% 39.1% 75.9%

Stebbins 513 $23,333 94.8% 32.3% 39.2% 64.0%

Ambler 333 $22,500 89.7% 31.1% 39.3% 66.3%

Larsen Bay 120 $39,750 84.4% 3.1% 40.0% 67.6%

Hooper Bay 1,012 $18,125 96.0% 43.5% 41.7% 66.3%

Nondalton 221 $21,750 89.3% 20.3% 42.6% 70.0%

Stevens Village 99 $10,000 91.2% 73.9% 43.3% 72.6%

Slana 58 $25,417 6.3% 19.0% 44.4% 62.5%

Noatak 401 $36,458 96.7% 17.1% 45.1% 75.1%

Nanwalek 177 $46,563 91.1% 11.0% 46.4% 66.7%

Northway Village 110 $13,333 94.7% 47.0% 51.3% 72.1%
Chistochina 55 $24,167 61.7% 17.7% 52.0% 72.1%

Kivalina 357 $28,036 97.5% 32.2% 55.6% 71.4%

Minto 244 $17,656 97.2% 35.0% 60.3% 81.6%

Klukwan 160 $36,042 86.8% 3.5% 60.4% 76.1%

K asian 42 $46,667 53.7% 0.0% 64.5% 73.8%

Allakaket 182 $11,477 94.1% 46.9% 69.4% 78.4%

Port Protection 58 $10,000 1.6% 45.6% 75.0% 95.3%

Rampart 54 $15,000 94.1% 36.2% 78.8% 87.5%
Ugashik 5 $37,500 85.7% 0.0% 80.0% 83.3%
Eagle Village 34 $11,875 80.0% 17.1% 93.1% 93.8%
McCarthy 28 $23,750 4.0% 0.0% 100.0% 100.0%
Covenant Life 54 $23,571 0.0% 20.0% 100.0% 100.0%
Alatna 32 $6,030 93.5% 83.0% 100.0% 100.0%

* %  Unemployment =
Percent o f persons age 16+ actively seeking employment, calculated from unemployment compensation claims 

** %  Adults Not Working =
Percent o f persons age 16+ actively seeking employment and those not actively seeking employment ("discouraged workers", 
in school, retired, disabled, or at home raising children, for example)
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Alaska Communities, by Percent Adults Not Working in Ascending Order
From 1990 U.S. Census Data

________________ 1990 U.S. Census________________
Median % Native % Below % Unem- % Adults

Com m unity 1997 Pop. HH Incom e Pop Poverty p loym ent* Not W orking**

Deadhorse 24 $102,264 11.5% 0.0% 0.0% 0.0%

Halibut Cove 78 $68,760 3.8% 0.0% 0.0% 0.0%

Chase 53 $61,359 0.0% 0.0% 0.0% 0.0%

Kupreanof 24 $55,447 0.0% 0.0% 0.0% 0.0%

Telida 5 $43,750 90.9% 0.0% 0.0% 0.0%

Prudhoe Bay 47 $39,673 8.5% 0.0% 0.0% 0.0%

Betties 32 $38,333 22.2% 7.1% 0.0% 0.0%

Port Clarence 24 $12,264 0.0% 0.0% 0.0% 0.0%

Akutan 420 $27,813 13.6% 16.6% 0.4% 7.4%

Unalaska 4,251 $56,215 8.4% 15.3% 1.0% 7.8%

Hobart Bay 107 $52,377 6.4% 1.0% 0.0% 10.9%

Kodiak Station 1,638 $34,196 1.7% 7.0% 6.3% 12.1%

Dry Creek 110 $40,625 0.0% 12.8% 0.0% 13.7%

Game Creek 67 $12,500 0.0% 59.6% 0.0% 13.8%

Cold Bay 120 $45,625 5.4% 0.0% 0.0% 15.9%

Evansville 20 $29,167 57.6% 36.1% 16.0% 16.0%

King Salmon 478 $54,072 15.5% 3.0% 5.8% 16.2%

Pelican 187 $27,083 29.3% 13.6% 3.4% 17.2%

Eielson AFB 4,203 $25,924 0.9% 2.8% 13.0% 18.2%

Cube Cove 137 $51,280 5.8% 5.7% 0.0% 21.4%

Fort Greely 740 $25,801 1.0% 6.3% 14.4% 21.7%

Eyak 166 $150,001 7.6% 0.0% 4.3% 22.1%

Anderson 565 $53,413 3.7% 3.7% 11.5% 22.2%

Rowan Bay 9 $58,295 6.8% 0.0% 9.8% 22.4%

Point Lay 207 $49,583 81.3% 3.3% 11.5% 22.7%

Kodiak 6,749 $46,050 12.7% 6.2% 4.4% 23.0%

Cordova 2,467 $46,304 11.2% 4.7% 3.1% 23.8%

Whitestone Logging Camp 189 $45,625 3.7% 7.6% 9.7% 23.8%

King Cove 773 $53,631 39.2% 10.0% 1.8% 24.0%

Pleasant Valley 552 $49,464 4.7% 0.0% 4.5% 24.2%

Galena 543 $28,611 45.3% 18.2% 9.2% 24.7%

Gakona 23 $32,500 0.0% 60.0% 0.0% 25.0%

Juneau 30,396 $47,924 12.9% 5.5% 4.8% 25.0%

Moose Pass 116 $22,083 11.1% 0.0% 25.8% 25.8%

Craig 2,043 $47,250 22.9% 3.9% 8.4% 25.9%

Valdez 4,486 $68,570 5.9% 5.1% 8.8% 26.0%

Talkeetna 347 $11,991 1.6% 34.3% 10.1% 26.1%

Gustavus 346 $41,538 3.9% 3.6% 4.6% 26.2%

Womens Bay 662 $44,861 10.5% 3.2% 6.5% 26.2%

Sitka 8,733 $43,337 20.9% 4.8% 6.7% 26.7%

Anchorage 254,849 $43,946 6.4% 7.0% 7.0% 26.7%

Naukati Bay 136 $43,333 1.1% 4.8% 9.1% 26.8%

North Pole 1,631 $32,937 5.4% 5.0% 10.2% 26.9%

Skagway 816 $37,500 5.5% 4.2% 10.6% 27.5%

Elfin Cove 54 $43,125 1.8% 7.1% 0.0% 28.2%

Petersburg 3,432 $49,318 10.4% 4.1% 4.2% 28.8%

Chlniak 74 $44,375 5.8% 20.2% 5.1% 28.8%
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Alaska Communities, by Percent Adults Not Working in Ascending Order
From 199C U.S. Census Data

________________ 1990 U.S. Census________________
Median % Native % Below % Unem- % Adults

C om m unity 1997 Pop. HH Income Pop Poverty p loym ent* N ot W ork ing**

Eklutna 425 $66,946 12.6% 8.0% 3.5% 29.1%

Fairbanks 31,850 $32,033 9.2% 10.3% 11.6% 29.6%

Coffman Cove 246 $44,063 7.0% 4.7% 14.7% 29.8%

Paxson 34 $31,250 0.0% 3.4% 0.0% 30.0%

Barrow 4,380 $56,688 63.9% 7.5% 11.5% 30.4%

Ridgeway 2,364 $48,967 4.6% 6.1% 6.3% 30.6%

Glennallen 513 $30,833 6.7% 8.0% 4.4% 30.7%

Haines 1,429 $38,542 18.1% 4.9% 5.4% 30.9%

Ketchikan 8,552 $41,931 15.7% 5.5% 8.6% 31.2%

Port Alexander 94 $20,625 2.5% 18.2% 11.5% 31.3%

Jakolof Bay 35 $21,875 0.0% 0.0% 0.0% 32.0%

Kaohemak 398 $55,000 3.0% 7.3% 4.0% 32.0%

Sand Point 870 $42,083 49.3% 12.5% 2.9% 32.1%

Mosquito Lake 92 $28,750 1.3% 38.8% 7.3% 32.1%

Aniak 578 $32,841 70.7% 16.4% 9.7% 32.2%

Two Rivers 623 $53,518 7.3% 4.0% 10.5% 32.2%

College 11,663 $43,329 8.4% 9.6% 7.8% 32.3%

Manley Hot Springs 90 $31,250 14.6% 30.0% 12.5% 32.3%

Saint Paul 764 $39,922 66.1% 7.1% 10.8% 32.6%

Moose Creek 683 $25,326 2.5% 9.4% 10.5% 32.7%

Soldotna 4,092 $38,004 4.5% 5.7% 8.7% 33.0%

Ester 236 $44,688 4.8% 12.8% 11.5% 33.0%

Alcan 16 $53,338 0.0% 0.0% 0.0% 33.3%

Yakutat 833 $36,875 55.1% 10.5% 11.8% 33.7%

Wrangell 2,543 $37,538 20.0% 6.0% 9.0% 34.1%

Pedro Bay 37 $38,125 90.5% 21.9% 0.0% 34.8%

Primrose 62 $46,563 0.0% 0.0% 0.0% 35.2%

Delta Junction 855 $31,250 4.4% 8.4% 8.6% 35.4%

Hoonah 906 $36,442 67.2% 3.8% 14.9% 35.4%

Butte 2,538 $41,471 3.6% 7.7% 10.4% 35.5%

Homer 4,126 $36,652 3.6% 5.0% 7.9% 35.6%

Takotna 63 $18,750 44.7% 14.2% 0.0% 36.0%

Naknek 640 $50,907 41.0% 1.7% 3.9% 36.0%

Nome 3,656 $45,812 52.1% 9.9% 11.0% 36.0%

McGrath 456 $36,250 47.0% 10.5% 9.9% 36.3%

Polk Inlet 36 $50,446 13.3% 4.4% 24.4% 36.3%

Tazlina 297 $45,625 23.1% 22.0% 13.2% 36.4%

Bethel 5,277 $42,232 63.9% 12.2% 9.0% 36.6%

Wasilla 4,917 $37,619 5.3% 10.8% 11.1% 36.6%

Lime Village 47 $9,257 95.2% 63.8% 13.6% 36.7%

Salcha 373 $35,903 4.2% 8.0% 14.5% 36.9%

Whittier 289 $33,636 12.3% 13.0% 8.0% 37.0%

Dillingham 2,252 $44,083 55.8% 0.5% 6.7% 37.7%

Crown Point 88 $43,864 4.8% 0.0% 0.0% 38.0%

Chignik 125 $36,875 45.2% 0.0% 4.2% 38.2%

Kenai 6,971 $42,889 8.5% 7.3% 12.1% 38.2%

Chickaloon 205 $32,083 6.2% 31.2% 26.7% 38.2%
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Alaska Communities, by Percent Adults Not Working in Ascending Order
From 1990 U.S. Census Data
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Thorne Bay 625 $39,688 1.2% 5.2% 18.6% 38.4%

Igiugig 46 $41,250 78.8% 0.0% 0.0% 38.5%

Fritz Creek 1,972 $45,143 3.4% 3.4% 6.1% 38.5%

Teller 265 $20,000 86.8% 32.1% 3.3% 38.9%

Sterling 5,705 $51,145 2.1% 7.6% 7.4% 38.9%

Healy 603 $56,313 1.4% 3.8% 3.9% 39.4%

Karluk 48 $31,250 91.5% 3.6% 9.1% 40.0%

Wainwright 550 $33,333 94.3% 4.1% 10.2% 40.4%

McKinley Park 196 $40,313 2.9% 4.0% 13.4% 40.8%

Kasilof 539 $51,439 2.9% 2.5% 18.4% 40.8%

Sheldon Point 177 $16,250 92.7% 56.2% 13.0% 41.2%

Kotzebue 3,232 $42,367 75.1% 12.7% 13.1% 41.2%

Deering 158 $15,208 94.3% 21.6% 6.7% 41.7%

Port Lions 239 $40,938 67.6% 5.3% 14.1% 41.8%

Chenega Bay 91 $22,083 69.1% 26.6% 14.3% 41.9%

lliamna 103 $41,250 66.0% 12.1% 0.0% 42.1%

Clark's Point 66 $17,083 88.3% 16.1% 18.5% 42.1%

Nikiski 3,023 $44,242 6.1% 7.0% 14.5% 42.2%

Port Alice 19 $28,750 6.7% 8.3% 0.0% 42.9%

Lignite 122 $38,125 0.0% 1.9% 15.2% 43.5%

Big Lake 2,243 $36,583 3.7% 11.3% 12.9% 43.8%

Andreafsky 469 $28,958 84.4% 26.0% 18.6% 43.8%

Meadow Lakes 4,693 $33 106 2.9% 12.5% 13.3% 44.1%

Hollis 175 $31,250 2.7% 15.2°/ 8.3% 44.3%

Saint Mary's 504 $28,542 83.0% 17.3% 19.2% 44.3%

Golovin 152 $16,146 92.9% 8.3% 15.3% 44.4%

Tok 1,216 $30,341 12.5% 8.7% 20.3% 44.4%

Atka 111 $40,625 91.8% 16.2% 25.7% 44.7%

Seward 2,999 $37,049 15.2% 10.7% 9.2% 44.9%

Atqasuk 235 $53,352 93.1% 15.2% 29.7% 45.1%

Anaktuvuk Pass 301 $37,292 84.9% 16.1% 23.6% 45.5%

Fox River 435 $93,848 0.0% 9.1% 0.0% 45.7%

Ivanof Bay 27 $21,500 94.3% 18.4% 0.0% 45.8%

Port Heiden 116 $35,000 72.3% 24.3% 22.0% 45.8%

Unalakleet 803 $34,531 81.8% 11.6% 19.2% 46.0%

Kake 767 $35,875 73.4% 7.0% 10.9% 46.8%

Newhalen 177 $26,250 94.4% 22.4% 5.5% 46.9%

Dot Lake 80 $38,333 54.3% 3.2% 13.6% 47.2%

Hyder 151 $23,750 1.0% 14.4% 22.7% 47.4%

Chuathbaluk 115 $13,750 89.7% 47.4% 8.6% 47.5%

Sutton 431 $23,393 5.8% 38.1% 17.2% 47.6%

Fox 321 $28,250 7.3% 9.2% 18.0% 47.8%

Kalifonsky 335 $52,354 4.2% 12.2% 25.6% 47.8%

Birch Creek 37 $5,032 90.5% 92.6% 0.0% 48.0%

Nuiqsut 435 $32,188 92.7% 13.3% 33.1% 48.2%

Lake Minchumina 45 $75,222 18.8% 0.0% 0.0% 48.3%

Willow 408 $34,773 1.1% 14.7% 0.0% 48.3%
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Lutak 52 $70,485 17.8% 0.0% 0.0% 48.4%

Klawock 704 $39,583 54.3% 8.4% 17.3% 48.4%

Metlakatla 1,595 $38,370 82.4% 9.8% 12.8% 49.2%

Cohoe 598 $33,550 1.8% 15.9% 14.0% 49.5%

Wiseman 24 $4,999 15.2% 100.0% 0.0% 50.0%

Tununak 330 $18,750 96.2% 26.3% 14.0% 50.0%

Kaktovik 222 $46,250 84.4% 20.6% 30.7% 50.0%

Seldovia 285 $27,500 15.2% 16.2% 11.8% 50.3%

Kenny Lake 500 $21,786 9.7% 24.8% 22.9% 50.7%

Hope 152 $17,250 3.1% 33.5% 38.4% 50.8%

Akhiok 101 $42,500 93.5% 2.4% 18.8% 50.9%

Saxman 381 $30,481 77.0% 5.7% 25.5% 51.6%

Copperville 196 $47,188 26.4% 9.8% 26.6% 51.8%

Ouzinkie 246 $48,393 85.2% 10.2% 18.9% 51.9%

Houston 954 $32,344 3.6% 9.7% 15.4% 52.0%

Point Hope 749 $47,788 91.9% 9.2% 23.4% 52.0%

Nikolac .'sk 474 $19,688 1.3% 46.1% 0.0% 52.5%

Arctic Village 121 $9,661 93.8% 31.5% 12.5% 52.5%

Eagle 165 $12,500 3.0% 43.4% 32.5% 52.5%

Nenana 440 $27,292 47.8% 10.4% 17.5% 52.8%

Ruby 217 $15,000 74.1% 24.4% 12.8% 52.9%

Saint George 184 $25,250 94.9% 41.9% 14.9% 52.9%

Kaltag 245 $15,500 92.5% 41.4% 24.1% 52.9%

Anchor Point 1,157 $42,847 3.7% 0.7% 17.5% 53.0%

False Pass 64 $21,667 76.5% 17.9% 0.0% 53.1%

Hughes 69 $15,833 92.6% 16.6% 15.4% 53.2%

Nikolski 43 $13,750 82.9% 0.0% 0.0% 53.3%

Chevak 721 $17,222 93.0% 27.0% 17.8% 53.5%

Wales 162 $15,000 88.8% 35.2% 19.3% 53.5%

Cooper Landing 271 $42,250 1.2% 3.6% 0.0% 53.8%

Copper Center 536 $34,643 34.5% 12.9% 0.0% 53.8%

Palmer 4,167 $34,940 7.7% 6.2% 16.7% 53.9%

Lazy Mountain 1,043 $36,250 4.3% 11.7% 21.3% 53.9%

Tanana 299 $17,000 78.3% 24.1% 21.8% 53.9%

Big Delta 508 $32,813 4.0% 23.2% 1.6% 54.0%

Platinum 41 $23,056 92.2% 35.8% 8.0% 54.0%

Port Alsworth 67 $36,250 1.8% 0.0% 10.5% 54.1%

Angoon 616 $32,083 82.3% 21.9% 35.1% 54.1%

Meyers Chuck 28 $16,250 10.8% 33.3% 0.0% 54.2%

Knik 443 $26,250 11.4% 6.5% 24.8% 54.2%

Shaktoolik 226 $18,438 94.4% 22.8% 31.9% 54.4%

Akiachak 560 $23,750 95.0% 13.0% 12.7% 54.5%

Circle Hot Springs 32 $6,250 0.0% 74.1% 33.3% 54.5%

Brevig Mission 265 $15,000 92.4% 24.7% 35.3% 54.6%

Northway 119 $39,375 64.2% 11.9% 26.0% 54.9%

Pilot Point 115 $38,750 84.9% 12.9% 0.0% 55.3%

Atmautluak 292 $15,833 96.9% 47.6% 25.3% 55.3%
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Fort Yukon 575 $17,969 85.0% 32.1% 27.4% 55.4%

Marshall 318 $28,750 92.7% 16.9% 19.0% 55.5%

Oscarville 59 $26,250 91.2% 27.2% 0.0% 56.0%

Goodnews Bay 263 $13,523 95.9% 41.8% 3.1% 56.6%

Tuluksak 385 $20,446 95.5% 51.2% 2.5% 56.9%

Pitka's Point 154 $17,813 95.6% 28.2% 5.1% 57.0%

Levelock 115 $12,159 82.9% 25.8% 20.9% 57.5%

Grayling 186 $21,641 93.3% 12.6% 29.6% 57.5%

Cantwell 144 $44,'" 'T 22.4% 10.3% 34.6% 57.6%

South Naknek 149 $23,750 79.4% 26.3% 27.5% 58.0%

Manokotak 387 $20,500 95.6% 28.6% 16.1% 58.1%

Tetlin 68 $15,750 95.4% 29.6% 25.0% 58.5%

Kwigillingok 333 $14,500 95.0% 43.1% 9.2% 58.6%

Mekoryuk 192 $14,792 99.4% 31.5% 16.7% 59.1%

Toksook Bay 496 $21,875 95.5% 39.2% 25.5% 59.1%

Whale Pass 79 $49,583 2.7% 14.0% 35.7% 59.1%

Buckland 412 $18,906 95.0% 32.8% 12.2% 59.4%

Tuntutuliak 351 $14,444 96.7% 46.0% 6.4% 59.5%

Gulkana 95 $38,750 59.2% 20.3% 27.3% 59.5%

Ninilchik 655 $31,518 19.5% 9.6% 24.4% 59.7%

Tanacross 85 $14,750 94.3% 23.8% 35.4% 59.7%

Mendeltna 72 $18,750 5.4% 5.7% 0.0% 60.0%

Kongiganak 349 $33,250 97.3% 30.3% 16.3% 60.0%

Scammon Bay 459 $15,179 96.5% 40.7% 18.4% 60.1%

Akiak 327 $13,571 97.2% 33.9% 16.0% 60.2%

Trapper Creek 306 $31,071 6.1% 16.2% 30.3% 60.2%

Diomede 174 $14,375 93.8% 63.0% 0.0% 60.4%

Anvik 8o $10,694 91.5% 45.0% 13.6% 60.4%

Hydaburg 425 $20,139 89.1% 26.3% 21.8% 60.5%

Quinhagak 567 $17,500 93.8% 37.2% 5.9% 60.6%

Saint Michael 341 $23,194 91.2% 20.9% 22.9% 60.6%

Noorvik 631 $32,969 93.8% 16.6% 17.5% 60.7%

Nunapitchuk 489 $17,083 97.1% 40.0% 12.3% 60.8%

Russian Mission 295 $21,667 94.7% 45.0% 21.0% 61.1%

Clam Gulch 100 $60,233 12.7% 0.0% 0.0% 61.3%

Napakiak 354 $18,125 94.3% 36.2% 33.3% 61.3%

Alakanuk 651 $17 708 95.8% 29.4% 26.8% 61.5%

Koyukuk 126 $13,929 97.6% 39.2% 27.0% 62.0%

Emmonak 820 $25,625 92.1% 20.9% 34.6% 62.0%

Kiana 415 $28,125 93.5% 24.5% 27.4% 62.1%

Aleknagik 226 $21,875 83.2% 28.8% 14.3% 62.2%

Port Graham • 186 $33,75(J 90.4% 2.1% 38.8% 62.4%

Slana 58 $25,417 6.3% 19.0% 44.4% 62.5%

Circle 83 $17,083 86.3% 10.9% 36.7% 62.7%
Pilot Station 547 $16,000 95.0% 51.3% 35.1% 62.9%
Napaskiak 399 $18,750 94.8% 34.3% 22.7% 63.4%

Eek 277 $21,000 95.7% 28.6% 23.9% 63.4%
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Red Devil 49 $25,000 50.9% 30.7% 14.3% 63.6%

Beaver 118 $20,313 95.1% 32.2% 22.6% 63.6%

Stebbins 513 $23,333 94.8% 32.3% 39.2% 64.0%

Stony River 42 $5,156 88.2% 100.0% 26.7% 64.5%

Tyonek 151 $11,591 92.2% 37.1% 37.7% 64.5%

Central 57 $28,036 1.9% 13.7% 19.0% 64.6%

Koyuk 272 $18,750 94.8% 30.0% 37.3% 64.6%

Crooked Creek 138 $16,250 90.6% 28.7% 27.3% 64.7%

Chitina 84 $13,125 46.9% 40.9% 33.3% 64.7%

Shungnak 252 $29,583 94.6% 5.7% 14.0% 64.9%

Salamatof 1,134 $38,203 10.4% 9.8% 14.6% 64.9%

Ferry 69 $25,625 12.5% 15.5% 39.1% 65.0%

Shishmaref 542 $15,625 94.5% 27.3% 18.0% 65.1%

Kotlik 543 $20,417 97.0% 17.7% 36.6% 65.2%

Kokhanok 168 $14,286 90.1% 53.4% 7.7% 65.4%

Elim 301 $16,250 91.7% 25.1% 36.1% 66.2%

Kasigluk 514 $26,563 95.3% 20.4% 34.8% 66.3%

Ambler 333 $22,500 89.7% 31.1% 39.3% 66.3%

Hooper Bay 1,012 $18,125 96.0% 43.5% 41.7% 66.3%

Skwentna 77 $17,692 1.2% 24.2% 0.0% 66.7%

Tonsina 46 $16,250 18,4% 0.0% 0.0% 66.7%

Nulato 365 $17,143 96.9% 35.9% 25.7% 66.7%

Kobuk 89 $20,625 89.9% 34.7% 35.0% 66.7%

Nanwalek 177 $46,563 91.1% 11.0% 46.4% 66.7%

Chefornak 405 $20,278 97.5% 35.4% 6.2% 66.8%

Edna Bay 70 $12,250 0.0% 63.7% 25.0% 67.2%

Selawik 696 $21,833 95.5% 23.1% 31.3% 67.2%

White Mountain 193 $15,893 87.8% 38.3% 36.4% 67.3%

Sleetmute 102 $10,000 86.8% 62.6% 12.9% 67.5%

Shageluk 145 $16,250 95.0% 34.8% 22.9% 67.5%

Huslia 245 $13,333 90.8% 43.7% 38.5% 67.5%

Larsen Bay 120 $39,750 84.4% 3.1% 40,0% 67.6°/

Mountain Village 738 $26,750 91.1% 25.3% 36.7% 68.0%

Chignik Lake 127 $19,167 91.7% 42.0% 15.2% 68.2%

Newtok 269 $14,844 93.2% 50.2% 25.9% 68.2%

Upper Kalskag 198 $16,250 84.9% 39.6% 25.5% 68.5%

Happy Valley 391 $16,250 6.1% 32.8% 25.6% 68.6%

Nightmute 217 $17,813 95.4% 62.0% 26.9% 68.6%

Egegik 127 $20,625 70.5% 34.1% 24.3% 69.6%

Venetie 241 $14,688 94.0% 47.2% 37.5% 69.8%
Nondalton 221 $21,750 89.3% 20.3% 42.6% 70.0%

Gambell 653 $15,938 96.2% 46.4% 16.8% 71.1%
Kivalina 357 $28,036 9 A 5% 32.2% 55.6% 71.4%

Kwethluk 672 $16,000 96.4% 38.7% 11.8% 72.0%
N 'rthway Village 110 $13,333 94.7% 47.0% 51.3% 72.1%
Chistochina 55 $24,167 61.7% 17.7% 52.0% 72.1%
Savoonga 622 $11,339 95.2% 50.9% 14.7% 72.2%
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Holy Cross 260 $13,750 93.5% 48.8% 38.6% 72.3%

Koliganek 194 $18,125 96.1% 35.6% 11.1% 72.4%

Stevens Village 99 $10,000 91.2% 73.9% 43.3% 72.6%

Twin Hills 59 $11,667 92.4% 50.0% 25.0% 72.7%

Perryville 107 $25,000 94.4% 25.4% 13.6% 72.9%

Togiak 762 $15,000 87.3% 46.3% 23.1% 72.9%

Point Baker 57 $12,083 0.0% 0.0% 0.0% 73.0%

Nikolai 108 $11,250 89.0% 44.5% 35.5% 73.0%

Ekwok 124 $10,833 87.0% 52.0% 23.5% 73.1%

Kasaan 42 $46,667 53.7% 0.0% 64.5% 73.8%

Northway Junction 114 $41,875 70.5% 10.0% 36.8% 73.9%

Tenakee Springs 116 $18,125 9.6% 10.8% 20.0% 74.0%

New Stuyahok 452 $12,J83 95.9% 51.0% 17.7% 74.9%

Noatak 401 $36,458 96.7% 17.1% 45.1% 75.1%

Tatitlek 99 $27,188 86.6% 19.8% 0.0% 75.8%

Old Harbor 301 $16,875 88.7% 31.5% 39.1% 75.9%

Harding Lake 29 $52,126 0.0% 0.0% 0.0% 76.0%

Klukwan 160 $36,042 86.8% 3.5% 60.4% 76.1%

Lower Kalskag 278 $10,357 98.3% 61.2% 37.9% 77.5%

kaket 182 $11,477 94.1% 46.9% 69.4% 78.4%

rxipnuk 567 $4,999 97.4% 76.6% 12.9% 78.7%

Nelson Lagoon 90 $44,583 80.7% 26.0% 0.0% 80.8%

Chalkyitsik 87 $12,750 92.2% 67.3% 31.3% 81.0%

Minto 244 $17,656 97.2% 35.0% 60.3% 81.6%

Mentasta Lake 122 $11,250 72.9% 44.1% 18.8% 81.9%

Ugashik 5 $37,500 85.7% 0.0% 80.0% 83.3%

Chignik Lagoon 74 $56,250 56.6% 6.4% 20.0% 84.0%

Healy Lake 60 $5,841 85.1% 70.8% 33.3% 85.7%

Rampart 54 $15,000 94.1% 36.2% 78.8% 87.5%

Eagle Village 34 $11,875 80.0% 17.1% 93.1% 93.8%

Port Protection 58 $10,000 1.6% 45.6% 75.0% 95.3%

Alexander Creek 38 $8,166 25.0% 38.0% 0.0% 100.0%

Portage Creek 14 $5,360 60.0% 100.0% 0.0% 100.0%

McCarthy 28 $23,750 4.0% 0.0% 100.0% 100.0%

Covenant Life 54 $23,571 0.0% 20.0% 100.0% 100.0%

Alatna 32 $6,030 93.5% 83.0% 100.0% 100.0%

* % Unemployment =
Percent o f persons age 16+ actively seeking employment, calculated from unemployment compensation claims 

** %  Adults Not Working =
Percent o f persons age 16+ actively seeking employment and those not actively seeking employment ("discouraged workers", 
in school, retired, disabled, or at home raising children, for example)
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Alaska Communities, by 1997 Population in Descending Order

1990 U.S. Census

Com m unity 1997 Pop. 1990 Pop. Natives Non*Natives % Native

Anchorage 254,849 226,338 14,569 211,769 6.4%

Fairbanks 31,850 30,843 2,830 28,013 9.2%

Juneau 30,396 26,751 3,462 23,289 12.9%

College 11,663 11,249 950 10,299 8.4%

Sitka 8,733 8,588 1,797 6,791 20.9%

Ketchikan 8,552 8,263 1,296 6,967 15.7%

Kenai 6,971 6,327 535 5,792 8.5%

Kodiak 6,749 6,365 811 5,554 12.7%

Sterling 5,705 3,802 79 3,723 2.1%

Bethel 5,277 4,674 2,986 1,688 63.9%

Wasilla 4,917 4,028 212 3,816 5.3%

Meadow Lakes 4,693 2,374 69 2,305 2.9%

Valdez 4,486 4,068 239 3,829 5.9%

Barrow 4,380 3,469 2,217 1,252 63.9%

Unalaska 4,251 3,089 259 2,830 8.4%

Eielson AFB 4,203 5,251 48 5,203 0.9%

Palmer 4,167 2,866 220 2,646 7.7%

Homer 4,126 3,660 130 3,530 3.6%

Soldotna 4,092 3,482 158 3,324 4.5%

Nome 3,656 3,500 1,824 1,676 52.1%

Petersburg 3,432 3,207 334 2,873 10.4%

Kotzebue 3,232 2,751 2,067 684 75.1%

Nikiski 3,023 2 743 168 2,575 6.1%

Seward 2,999 2,699 410 2,289 15.2%

Wrangell 2,543 2,479 496 1,983 20.0%

Butte 2,538 2,039 73 1,966 3.6%

Cordova 2,467 2,110 237 1,873 11.2%

Ridgeway 2,364 2,018 93 1,925 4.6%

Dillingham 2,252 2,017 1,125 892 55.8%

Big Lake 2,243 1,477 54 1,423 3.7%

Craig 2,043 1,260 288 972 22.9%

Fritz Creek 1,972 1,426 48 1,378 3.4%

Kodiak Station 1,638 2,025 34 1,991 1.7%

North Pole 1,631 1,456 78 1,378 5.4%

Metlakatla 1,595 1,464 1,206 258 82.4%

Haines 1,429 1,238 224 1,014 18.1%

Tok 1,216 935 117 818 12.5%

Anchor Point 1,157 866 32 834 3.7%

Salamatof 1,134 999 104 895 10.4%

Lazy Mountain 1,043 838 36 802 4.3%

Hooper Bay 1,012 845 811 34 96.0%

Houston 994 697 25 672 3.6%

Hoonah 906 795 534 261 67.2%

Sand Point 870 878 433 445 49.3%

Delta Junction 855 652 29 623 4.4%

Yakutat 833 534 294 240 55.1%

Emmonak 820 642 591 51 92.1%

Skagway 816 692 38 654 5.5%
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Alaska Communities, by 1997 Population in Descending Order

1990 U.S. Census
Com m unity 1997 Pop. 1990 Pop. Natives Non-Natives % Native

Unalakleet 803 714 584 130 81.8%

King Cove 773 451 177 274 39.2%

Kake 767 700 514 186 73.4%

Saint Paul 734 763 504 259 66.1%

Togiak 762 613 535 78 87.3%

Point Hope 749 639 587 52 91.9%

Fort Greely 740 1,299 11 1,136 1.0%

Mountain Village 738 674 614 60 91.1%

Chevak 721 598 556 42 93.0%

Klawock 704 722 392 330 54.3%

Selawik 696 596 569 27 95.5%

Moose Creek 683 610 15 595 2.5%

Kwethluk 672 558 538 20 96.4%

Womens Bay 662 620 65 555 10.5%

Ninilchik 655 456 89 367 19.5%

Gambell 653 525 505 20 96.2%

Alakanuk 651 544 521 23 95.8%

Naknek 640 575 236 339 41.0%

Noorvik 631 531 498 33 93.8%

Thorne Bay 625 569 7 562 1.2%

Two Rivers 623 453 33 420 7.3%

Savoonga 622 519 494 25 95.2%

Angoor. 616 638 525 113 82.3%

Healy 603 487 7 480 1.4%

Cohoe 598 508 9 499 1.8%

Aniak 578 540 382 158 70.7%

Fort Yukon 575 580 493 87 85.0%

Quinhagak 567 501 470 31 93.8%

Kipnuk 567 470 458 12 97.4%

Anderson 565 628 23 605 3.7%

Akiachak 560 481 457 24 95.0%

Pleasant Valley 552 401 19 382 4.7%

Wainwright 550 492 434 28 94.3%

Pilot Station 547 463 440 23 95.0%

Kotlik 543 461 447 14 97.0%

Galena 543 833 377 456 45.3%

Shishmaref 542 456 431 25 94.5%

Kasilof 539 383 11 o72 2.9%

Copper Center 536 449 155 294 34.5%

Kasigluk 514 425 405 20 95.3%

Stebbins 513 400 379 21 94.8%

Glennallen 513 451 30 421 6.7%

Big Delta 508 400 16 384 4.0%

Saint Mary's 504 441 366 75 83.0%

Kenny Lake 500 423 41 382 9.7%

Toksook Bay 496 420 401 19 95.5%
Nunapitchuk 489 378 767 11 97.1%
King Salmon 478 696 108 588 15.5%
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Alaska Communities, by 1997 Population in Descending Order

1990 U.S. Census
C om m unity 1997 Pop. 1990 Pop. Natives Non-Natives % Native

Nikolaevsk 474 371 5 366 1.3%
Andreafsky 469 410 346 62 84.4%
Scammon Bay 459 343 331 12 96.5%
McGrath 456 528 248 280 47.0%
New Stuyahok 452 391 375 16 95.9%

Knik 443 272 31 241 11.4%
Nenana 440 393 188 205 47.8%
Nuiqsut 435 354 328 26 92.7%
Fox River 435 382 0 382 0.0%
Sutton 431 308 18 290 5.8%
Hydaburg 425 384 342 42 89.1%

Eklutna 425 381 48 333 12.6%
Akutan 420 589 80 509 13.6%
Kiana 415 385 360 25 93.5%
Buckland 412 318 302 16 95.0%
Willow 408 285 3 282 1.1%
Chefomak 405 320 312 8 97.5%
Noatak 401 333 322 11 96.7%
Napaskiak 399 328 311 17 94.8%
Kachemak 398 365 11 354 3.0%
Happy Valley 391 309 19 290 6.1%
Manokctak 387 385 368 17 95.6%
Tuluksak 385 358 342 16 95.5%
Saxman 381 369 284 85 77.0%
Salcha 373 354 15 339 4.2%

Nulato 365 359 348 11 96.9%

Kivalina 357 317 309 8 97.5%
Napakiak 354 318 300 18 94.3%
Tuntutuliak 351 300 290 10 96.7%
Kongiganak 349 294 286 8 97.3%
Talkeetna 347 250 4 246 1.6%
Gustavus 346 258 10 248 3.9%
Saint Michael 341 295 269 26 91.2%
Kalifonsky 335 285 12 273 4.2%
A rr'jle r 333 311 279 32 89.7%
Kwigillingok 333 278 264 14 95.0%
Tununak 330 316 304 12 96.2%
Akiak 327 285 277 8 97.2%
Fox 321 275 20 255 7.3%
Marshall 318 273 253 20 92.7%
Trapper Creek 306 296 18 278 6.1%
Old Harbor 301 284 252 32 88.7%
Elim 301 264 242 22 91.7%
Anaktuvuk Pass 301 259 220 39 84.9%
Tanana 299 345 270 75 78.3%
Tazlina 297 247 57 190 23.1%
Russian Mission 295 246 233 13 94.7%
Atmautluak 292 258 250 8 96.9%
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Alaska Communities, by 1997 Population in Descending Order

1990 U.S. Census
C om m unity 1997 Pop. 1990 Pop. Natives Non-Natives % Native

Whittier 289 243 30 213 12.3%

Seldovia 285 316 48 268 15.2%

Lower Kalskag 278 291 286 5 98.3%

Eek 277 254 243 11 95.7%

Koyuk 272 231 219 12 94.8%

Cooper Landing 271 243 3 240 1.2%

Newtok 269 207 193 14 93.2%

Brevig Mission 265 198 183 15 92.4%

Teller 265 151 131 20 86.8%

Goodnews Bay 263 241 231 10 95.9%

Holy Cross 260 277 259 18 93.5%

Shungnak 252 223 211 12 94.6%

Ouzinkie 246 209 178 31 85.2%

Coffman Cove 246 186 13 173 7.0%

Kaltag 245 240 222 18 92.5%

Huslia 245 207 188 19 90.8%

Minto 244 218 212 5 97.2%

Venetie 241 182 171 11 94.0%

Port Lions 239 222 150 72 67.6%

Ester 236 147 7 140 4.8%

Atqasuk 235 216 201 15 93.1%

Shaktoolik 226 178 168 10 94.4%

Aleknagik 226 185 154 31 83.2%

Kaktovik 222 224 189 35 84.4%

Nondalton 221 178 159 19 89.3%

Nightmute 217 153 146 7 95.4%

Ruby 217 170 126 44 74.1%

Point Lay 207 139 113 26 81.3%

Chickaloon 205 145 9 136 6.2%
Upper Kalskag 198 172 146 26 84.9%

Copperville 196 163 43 120 26.4%

McKinley Park 196 171 5 166 2.9%
Koliganek 194 181 174 7 96.1%
White Mountain 193 180 158 22 87.8%

Mekoryuk 192 177 176 1 99.4%
Whitestone Logging Camp 189 164 6 158 3.7%
Pelican 187 222 65 157 29.3%
Grayling 186 208 194 14 93.3%
Port Graham 186 166 150 16 90.4%
Saint George 184 138 131 7 94.9%
Allakaket 182 170 160 10 94.1%
Newhalen 177 160 151 9 94.4%
Nanwalek 177 158 144 14 91.1%
Sheldon Point 177 109 101 8 92.7%
Hollis 175 111 3 108 2.7%
Diomede 174 178 167 11 93.8%
Kokhanok 168 152 137 15 90.1%
Eyak 16b 172 13 159 7.6%
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Alaska Communities, by 1997 Population in Descending Order

1990 U.S. Census
C om m un ity 1997 Pop. 1990 Pop. Natives Non-Natives % Native

Eagle 165 168 5 163 3.0%

Wales 162 161 143 18 88.8%

Klukwan 160 129 112 17 86.8%

Deering 158 157 148 9 94.3%

Pitka's Point 154 135 129 6 95.6%

Golovin 1C? 127 118 9 92.9%

Hope 152 161 5 156 3.1%

Tyonek 151 154 142 12 92.2%

Hyder 151 99 1 98 1.0%

South Naknek 149 136 108 28 79.4%

Shageluk 145 139 132 7 95.0%

Cantwell 144 147 33 114 22.4%

Crooked Creek 138 106 96 10 90.6%

Cube Cove 137 156 9 147 5.8%

Naukati Bay 136 93 1 92 1.1%

Chignik Lake 127 133 122 11 91.7%

Egegik 127 122 86 36 70.5%

Koyukuk 126 126 123 3 97.6%

Chignik 125 188 85 103 45.2%

Ekwok 124 77 67 10 87.0%

Mentasta Lake 122 96 70 26 72.9%

Lignite 122 99 0 99 0.0%

Arctic Village 121 96 90 6 93.8%

Larsen Bay 120 147 124 23 84.4%

Cold Bay 120 148 8 140 5.4%

Northway 119 123 79 44 64.2%

Beaver 118 103 98 5 95.1%

Port Heiden 116 119 86 33 72.3%

Moose Pass 116 81 9 72 11.1%
Tenakee Springs 116 94 9 85 9.6%
Chuathbaluk 115 97 87 10 89.7%
Levelock 115 105 87 18 82.9%

Pilot Point 115 53 45 8 84.9%
Northway Junction 114 88 62 26 70.5%
Atka 111 73 67 6 91.8%
Northway Village 110 113 107 6 94.7%
Dry Creek 110 106 0 106 0.0%
Nikolai 108 109 97 12 89.0%
Perryville 107 108 102 6 94.4%
Hobart Bay 107 187 12 175 6.4%
lliamna 103 94 62 32 66.0%
Sleetmute 102 106 92 14 86.8%
Akhiok 101 77 72 5 93.5%
Clam Gulch 100 79 10 69 12.7%
Tatitlek 99 119 103 16 86.6%
Stevens Village 99 102 93 9 91.2%
Gulkana 95 103 61 42 59.2%
Port Alexander 94 119 3 116 2.5%
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Alaska Communities, by 1997 Population in Descending Order

1990 U.S. Census
C om m un ity 1997 Pop. 1990 Pop. Natives Non-N atives % Native

Mosquito Lake 92 80 1 79 1.3%
Chenega Bay 91 94 65 29 69.1%
Nelson Lagoon 90 83 67 16 80.7%
Manlay Hot Springs 90 96 14 82 14.6%
Kobuk 89 69 62 7 89.9%
Crown Point 88 62 3 59 4.8%
Chalkyitsik 87 90 83 7 92.2%
Tanacross 85 106 100 6 94.3%
Chitina 84 49 23 26 46.9%
Anvik 83 82 75 7 91.5%
Circle 83 73 63 10 86.3%
Dot Lake 80 70 38 32 54.3%
Whale Pass 79 75 2 73 2.7%
Halibut Cove 78 78 3 75 3.8%
Skwentna 77 85 1 84 1.2%
Chignik Lagoon 74 53 30 23 56.6%
Chiniak 74 69 4 65 5.8%
Mendeltna 72 37 2 35 5.4%
Edna Bay 70 86 0 86 0.0%
Hughes 69 54 50 4 92.6%

Ferry 69 56 7 49 12.5%
Tetlin 68 87 83 4 95.4%
Port Alsworth 67 55 1 54 1.8%

Game Creek 67 61 0 61 0.0%
Clark's Point 66 60 53 7 88.3%

False Pass 64 68 52 16 76.5%
Takotna 63 38 17 21 44.7%
Primrose 62 63 0 63 0.0%
Healy Lake 60 47 40 7 85.1%
Twin Hills 59 66 61 5 92.4%
Oscarville 59 57 52 5 91.2%
Slana 58 63 4 59 6.3%
Port Protection 58 62 1 61 1.6%
Central 57 52 1 51 1.9%
Point Baker 57 39 0 39 0.0%
Chistochina 55 60 37 23 61.7%
Rampart 54 68 64 4 94.1%
Elfin Cove 54 57 1 56 1.8%
Covenant Life 54 47 0 47 0.0%
Chase 53 38 0 38 0.0%
Lutak 52 45 8 37 17.8%
Red Devil 49 53 27 26 50.9%
Karluk 48 71 65 6 91.5%
Lime Village 47 42 40 2 95.2%
Prudhoe Bay 47 47 4 43 8.5%
Igiugig 46 33 26 7 78.8%
Tonsina 46 38 7 31 18.4%
Lake Minchumina 45 32 6 26 18.8%



Alaska Communities, by 1997 Population in Descending Order

1990 U.S. Census
C om m unity 1997 Pop. 1990 Pop. Natives N on-Natives % Native
Nikolski 43 35 29 6 82.9%
Stony River 42 51 45 6 88.2%
Kasaan 42 54 29 25 53.7%
Platinum 41 64 59 5 92.2%
Alexander Creek 38 40 10 30 25.0%
Birch Creek 37 42 38 4 90.5%
Pedro Bay 37 42 38 4 90.5%
Polk Inlet 36 135 18 117 13.3%
Jakolof Bay 35 28 0 28 0.0%
Eagle Village 34 35 28 7 80.0%
Paxson 34 30 0 30 0.0%
Alatna 32 31 29 2 93.5%
Betties 32 36 8 28 22.2%
Circle Hot Springs 32 29 0 29 0.0%
Harding Lake 29 27 0 27 0.0%
Meyers Chuck 28 37 4 33 10.8%
McCarthy 28 25 1 24 4.0%
Ivanof Bay 27 35 33 2 94.3%
Wiseman 24 33 5 28 15.2%
Deadhorse 24 26 3 23 11.5%
Kupreanof 24 23 0 23 0.0%
Port Clarence 24 26 0 26 0.0%
Gakona 23 25 0 25 0.0%

Evansville 20 33 19 14 57.6%
Port Alice 19 30 2 28 6.7%
Alcan 16 27 0 27 0.0%
Portage Creek 14 5 3 2 60.0%
Rowan Bay 9 133 9 124 6.8%
Telida 5 11 10 1 90.9%
Ugashik 5 7 6 1 85.7%
Napaimute 3 3 3 0 100.0%
Ekuk 2 3 2 1 33.3%
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Alaska Communities, by Population of Natives in Descending Older
From 1990 U.S. Census Data

1990 U.S. C e n s u s

C om m unity 1997 Pop. 1990 Pop. Natives Non-Natives % Native

Anchorage 254,849 226,338 14,569 211,769 6.4%

Juneau 30,396 26,751 3,462 23,289 12.9%

Bethel 5,277 4,674 2,986 1,688 63.9%

Fairbanks 31,850 30,843 2,830 28,013 9.2%

Barrow 4,380 3,469 2,217 1,252 63.9%

Kotzebue 3,232 2,751 2,067 684 75.1%

Nome 3,656 3,500 1,824 1,676 52.1%

Sitka 8,733 8,588 1,797 6,791 20.9%

Ketchikan 8,552 8,263 1,296 6,967 15.7%

Metlakatla 1,595 1,464 1,206 258 82.4%

Dillingham 2,252 2,017 1,125 892 55.8%

College 11,663 11,249 950 10,299 8.4%

Hooper Bay 1,012 845 811 34 96.0%

Kodiak 6,749 6,365 811 5,554 12.7%

Mountain Village 738 674 614 60 91.1%
Emmonak 820 642 591 51 92.1%

Point Hope 749 639 587 52 91.9%

Unalakleet 803 714 584 130 81.8%

Selawik 696 596 569 27 95.5%

Chevak 721 598 556 42 93.0%

Kwethluk 672 558 538 20 96.4%

Kenai 6,971 6,327 535 5,792 8.5%

Togiak 762 613 535 78 87.3%

Hoonah 906 795 534 261 67 .%

Angoon 616 638 525 113 82.3%

Alakanuk 651 544 521 23 95.8%

Kake 767 700 514 186 73.4%

Gambell 653 525 505 20 96.2%

Saint Paul 764 763 504 259 66.1%

Noorvik 631 531 498 33 93.8%

Wrangell 2,543 2,479 496 1,983 20.0%
Savoonga 622 519 494 25 95.2%

Fort Yukon 575 580 493 87 85.0%
Quinhagak 567 501 470 31 93.8%

Wainwright 550 492 464 28 94.3%

Kipnuk 567 470 458 12 97.4%

Akiachak 560 481 457 24 95.0%

Kotli.c 543 461 447 14 97.0%
Pilot Station 547 463 440 23 95.0%
Sand Point 870 878 433 445 49.3%
Shishmaref 542 456 431 25 94.5%
Seward 2,999 2,699 410 2,289 15.2%
Kasigiuk 514 425 405 20 95.3%
Toksook Bay 496 420 401 19 95.5%
Klawock 704 722 392 330 54.3%
Aniak 578 540 382 158 70.7%
Stebbins 513 400 379 21 94.8%
Galena 543 833 377 456 45.3%
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Alaska Communities, by Population of Natives in Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
C om m unity 1997 Pop. 1990 Pop. Natives Non-Natives % Native
New Stuyahok 452 391 375 16 95.9%
Manokotak 387 385 368 17 95.6%
Nunapitchuk 489 378 367 11 97.1%
Saint Mary's 504 441 366 75 83.0%
Kiana 415 385 360 25 93.5%
Nulato 365 359 348 11 96.9%
Andreafsky 469 410 346 62 84.4%
Hydaburg 425 384 342 42 89.1%
Tuluksak 385 358 342 16 95.5%
Petersburg 3,432 3,207 334 2,873 10.4%
Scammon Bay 459 343 331 12 96.5%
Nuiqsut 435 354 328 26 92.7%
Noatak 401 333 322 11 96.7%
Chefornak 405 320 312 8 97.5%
Napaskiak 399 328 311 17 94.8%
Kivaiina 357 317 309 8 97.5%
Tununak 330 316 304 12 96.2%
Buckland 412 318 302 16 95.0%
Napakiak 354 318 300 18 94.3%
Yakutat 833 534 294 240 55.1%
Tuntutuliak 351 300 290 10 96.7%
Craig 2,043 1,260 288 972 22.9%
Kongiganak 349 294 286 8 97.3%
Lower Kalskag 278 291 286 5 98.3%
Saxman 381 369 284 85 77.0%
Ambler 333 311 279 32 89.7%
Akiak 327 285 277 8 97.2%
Tanana 299 345 270 75 78.3%
Saint Michael 341 295 269 26 91.2%
Kwigillingok 333 278 264 14 95.0%
Holy Cross 260 277 259 18 93.5%
Unalaska 4,251 3,089 259 2,830 8.4%
Marshall 318 273 253 20 92.7%
Old Harbor 301 284 252 32 88.7%
Atmautluak 292 258 250 8 96.9%
McGrath 456 528 248 280 47.0%
Eek 277 254 243 11 95.7%
Elim 301 264 242 22 91.7%
Valdez 4,486 4,068 239 3,829 5.9%
Cordova 2,467 2,110 237 1,873 11.2%
Naknek 640 575 236 339 41.0%
Russian Mission 295 246 233 13 94.7%
Goodnews Bay 263 241 231 10 95.9%
Haines 1,429 1,238 224 1,014 18.1%
Kaltag 245 240 222 18 92.5%
Anaktuvuk Pass 301 259 220 39 84.9%
Palmer 4,167 2,866 220 2,646 7.7%
Koyuk 272 231 219 12 94.8%
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Alaska Communities, by Population of Natives in Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
C om m unity 1997 Pop. 1990 Pop. Natives Non-Natives % Native

Minto 244 218 212 6 97.2%

Wasilla 4,917 4,028 212 3,616 5.3%
Shungnak 252 223 211 12 94.6%

Atqasuk 235 216 201 15 93.1%

Grayling 186 208 194 14 93.3%

Newtok 269 207 193 14 93.2%

Kaktovik 222 224 189 35 84.4%

Huslia 245 207 188 19 90.8%

Nenana 440 393 188 205 47.8%

Brevig Mission 265 198 183 15 92.4%

Ouzinkie 246 209 178 31 85.2%

King Cove 773 451 177 274 39.2%

Mekoryuk 192 177 176 1 99.4%

Koliganek 194 181 174 7 96.1%

Venetie 241 182 171 11 94.0%

Nikiski 3,023 2,743 168 2,575 6.1%

Shaktoolik 226 178 168 10 94.4%

Diomede 174 178 167 11 93.8%

Allakaket 182 170 160 10 94.1%

Nondalton 221 178 159 19 89.3%

Soldotna 4,092 3,482 158 3,324 4.5%
White Mountain 193 180 158 22 87.8%
Copper Center 536 449 155 294 34.5%

Aleknagik 226 185 154 31 83.2%
Newhalen 177 160 151 9 94.4%

Port Graham 186 166 150 16 90.4%

Port Lions 239 222 150 72 67.6%

Deering 158 157 148 9 94.3%
Nightmute 217 153 146 7 95.4%
Upper Kalskag 198 172 146 26 84.9%
Nanwalek 177 158 144 14 91.1%
Wales 162 161 143 18 88.8%
Tyonek 151 154 142 12 92.2%
Kokhanok 168 152 137 15 90.1%
Shageiuk 145 139 132 7 95.0%
Saint George 184 138 131 7 94.9%
Teller 265 151 131 20 86.8%
Homer 4,126 3,660 130 3,530 3.6%
Pitka's Point 154 135 129 6 95.6%

Ruby 217 170 126 44 74.1%
Larsen Bay 120 147 124 23 84.4%
Koyukuk 126 126 123 3 97.6%
Chignik Lake 127 133 122 11 91.7%
Golovin 152 127 118 9 92.9%
Tok 1,216 935 117 818 12.5%
Point Lay 207 139 113 26 81.3%
Klukwan 160 129 112 17 86.8%
King Salmon 478 696 108 588 15.5%
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Alaska Communities, by Population of Natives in Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
Com m unity 1997 Pop. 1990 Pop. N atives Non-Natives % Native

South Naknek 149 136 108 28 79.4%

Northway Village 110 113 107 6 94.7%

Salamatof 1,134 999 104 895 10.4%

Tatitlek 99 119 103 16 86.6%

Perryville 107 108 102 6 94.4%

Sheldon Point 177 109 101 3 92.7%

Tanacross 85 106 100 6 94.3%

Beaver 118 103 98 5 95.1%

Nikolai 108 109 97 12 89.0%

Crooked Creek 138 106 96 10 90.6%

Ridgeway 2,364 2,018 93 1,925 4.6%

Stevens Village 99 102 93 9 91.2%

Sleetmute 102 106 92 14 86.8%

Arctic Village 121 96 90 6 93.8%

Ninilchik 655 456 89 367 19.5%

Chuathbaluk 115 97 87 10 89.7%

Levelock 115 105 87 18 82.9%

Egegik 127 122 86 36 70.5%

Port Heiden 116 119 86 33 72.3%

Chignik 125 188 85 103 45.2%

Chalkyitsik 87 90 83 7 92.2%

Tetlin 68 87 83 4 95.4%

Akutan 420 539 80 509 13.6%

Northway 119 123 79 44 64.2%

Sterling 5,705 3,802 79 3,723 2.1%

North Pole 1,631 1,456 78 1,378 5.4%

Anvik 83 82 75 7 91.5%

Butte 2,538 2,039 73 1,966 3.6%

Akhiok 101 77 72 5 93.5%

Mentasta Lake 122 96 70 26 72.9%

Meadow Lakes 4,693 2,374 69 2,305 2.9%

Atka 111 73 67 6 91.8%

Ekwok 124 77 67 10 87.0%

Nelson Lagoon 90 83 67 16 80.7%

Chenega Bay 91 94 65 29 69.1%

Karluk 48 71 65 6 91.5%

Pelican 187 222 65 157 29.3%

Womens Bay 662 620 65 555 10.5%

Rampart 54 68 64 4 94.1%

Circle 83 73 63 10 86.3%

lliamna 103 94 62 32 66.0%

Kobuk 89 69 62 7 89.9%

Northway Junction 114 88 62 26 70.5%

Gulkana 95 103 61 42 59.2%

Twin Hills 59 66 61 5 92.4%

Platinum 41 64 59 5 92.2%

Tazlina 297 247 57 190 23.1%

Big Lake 2,243 1,477 54 1,423 3.7%
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Alaska Communities, by Population of Natives in Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
Com m unity 1997 Pop. 1990 Pop. N atives Non-Natives % Native

Clark's Point 66 60 53 7 88.3%

Faise Pass 64 68 52 16 76.5%

Oscarville 59 57 52 5 91.2%

Hughes 69 54 50 4 92.6%

Eielson AFB 4,203 5,251 48 5,203 0.9%

Eklutna 425 381 48 333 12.6%

Fritz Creek 1,972 1,426 48 1,378 3.4%

Seldovia 285 316 48 268 15.2%

Pilot Point 115 53 45 8 84.9%

Stony River 42 51 45 6 88.2%

Copperville 196 163 43 120 26.4%

Kenny Lake 500 423 41 382 9.7%

Healy Lake 60 47 40 7 85.1%

Lime Village 47 42 40 2 95.2%

Birch Creek 37 42 38 4 90.5%

Dot Lake 80 70 38 32 54.3%

Pedro Bay 37 42 38 4 90.5%

Skagway 816 692 38 654 5.5%

Chistochina 55 60 37 23 61.7%

Lazy Mountain 1,043 838 36 802 4.3%

Kodiak Station 1,638 2,025 34 1,991 1.7%

Cantwell 144 147 33 114 22.4%

Ivanof Bay 27 35 33 2 94.3%

Two Rivers 623 453 33 420 7.3%

Anchor Point 1,157 866 32 834 3.7%

Knik 443 272 31 241 11.4%

Chignik Lagoon 74 53 30 23 56.6%

Glennallen 513 451 30 421 6.7%

Whittier 289 243 30 213 12.3%

Alatna 32 31 29 2 93.5%

Delta Junction 855 652 29 623 4.4%

Kasaan 42 54 29 25 53.7%

Nikolski 43 35 29 6 82.9%

Eagle Village 34 35 28 7 80.0%

Red Devil 49 53 27 26 50.9%

igiugig 46 33 26 7 78.8%

Houston 994 697 25 672 3.6%

Anderson 565 628 23 605 3.7%

Chitina 84 49 23 26 46.9%

Fox 321 275 20 255 7.3%

Evansville 20 33 19 14 57.6%

Happy Valley 391 309 19 290 6.1%

Pleasant Valley 552 401 19 382 4.7%

Polk Inlet 36 135 18 117 13.3%

Sutton 431 308 18 290 5.8%

Trapper Creek 306 296 18 278 6.1%

Takotna 63 38 17 21 44.7%

Big Delta 508 400 1o 384 4.0%
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Alaska Communities, by Population of Natives In Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
C om m un ity 1997 Pop. 1990 Pop. Natives Non-Natives % Native

Moose Creek 683 610 15 595 2.5%

Salcha 373 354 15 339 4.2%

Manley Hot Springs 90 96 14 82 14.6%

Coffman Cove 246 186 13 173 7.0%

Eyak 166 172 13 159 7.6%

Hobart Bay 107 187 12 175 6.4%

Kalifonsky 335 285 12 273 4.2%

Fort Greely 740 1,299 11 1,136 1.0%
Kachemak 398 365 11 354 3.0%

Kasilof 539 383 11 372 2.9%

Alexander Creek 38 40 10 30 25.0%

Clam Gulch 100 79 10 69 12.7%

Gustavus 346 258 10 248 3.9%

Telida 5 11 10 1 90.9%

Chickaloon 205 145 9 136 6.2%

Cohoe 598 508 9 499 1.8%

Cube Cove 137 156 9 147 5.8%

Moose Pass 116 81 9 72 11.1%
Rowan Bay 9 133 9 124 6.8%

Tenakee Springs 116 94 9 85 9.6%

Betties 32 36 8 28 22.2%

Cold Bay 120 148 8 140 5.4%

Lutak 52 45 8 37 17.8%

Ester 236 147 7 140 4.8%

Ferry 69 56 7 49 12.5%

Healy 603 487 7 480 1.4%

Thorne Bay 625 569 7 562 1.2%

Tonsina 46 38 7 31 18.4%

Lake Minchumina 45 32 6 26 18.8%

Ugashik 5 7 6 1 85.7%

W hitestone Logging Camp 189 164 6 158 3.7%

Eagle 165 168 5 163 3.0%

Hope 152 161 5 156 3.1%

McKinley Park 196 171 5 166 2.9%
Nikolaevsk 474 371 5 366 1.3%

Wiseman 24 33 5 28 15.2%

Chiniak 74 69 4 65 5.8%

Meyers Chuck 28 37 4 33 10.8%

Prudhoe Bay 47 47 4 43 8.5%

Slana 58 63 4 59 6.3%
Talkeetna 347 250 4 246 1.6%
Cooper Landing 271 243 3 240 1.2%
Crown Point 88 62 3 59 4.8%
Deadhorse 24 26 3 23 11.5%
Halibut Cove 78 78 3 75 3.8%
Hollis 175 111 3 108 2.7%
Napaimute 3 3 3 0 100.0%
Port Alexander 94 119 3 116 2.5%
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Alaska Communities, by Population of Natives in Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
C om m un ity 1997 Pop. 1990 Hop. Natives N on-Natives % Native

Portage Creek 14 5 3 2 60.0%

Willow 408 285 3 282 1.1%

Ekuk 2 3 2 1 33.3%

Mendeltna 72 37 2 35 5.4%

Port Alice 19 30 2 28 6.7%

Whale Pass 79 75 2 73 2.7%

Central 57 52 1 51 1.9%

Elfin Cove 54 57 1 56 1.8%

Hyder 151 99 1 98 1.0%

McCarthy 28 25 1 24 4.0%

Mosquito Lake 92 80 1 79 1.3%

Naukati Bay 136 93 1 92 1.1%

Port Alsworth 67 55 1 54 1.8%

Port Protection 58 62 1 61 1.6%

Skwentna 77 85 1 84 1.2%

Alcan 16 27 0 27 0.0%

Chase 53 38 0 38 0.0%

Circle Hot Springs 32 29 0 29 0.0%

Coldfoot 26 0 0 0 0.0%

Covenant Life 54 47 0 47 0.0%

Dry Creek 110 106 0 106 0.0%

Edna Bay 70 86 0 86 0.0%

Fox River 435 382 0 382 0.0%

Gakona 23 25 0 25 0.0%

Game Creek 67 61 0 61 0.0%

Harding Lake 29 27 0 27 0.0%

Jakolof Bay 35 28 0 28 0.0%

Kupreanof 24 23 0 23 0.0%

Lignite 122 99 0 99 0.0%

Paxson 34 30 0 30 0.0%

Point Baker 57 39 0 39 0.0%

Port Clarence 24 26 0 26 0.0%

Primrose 62 63 0 63 0.0%
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Alaska Communities, by Median Household Income in Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
Median % Native % Below % Unem ­ % A du lts

Com m unity 1997 Pop. HH Incom e Pop Poverty p loym ent* N ot W orking**

Eyak 166 $150,001 7.6% 0.0% 4.3% 22.1%

Deadhorse 24 $102,264 11.5% 0.0% 0.0% 0.0%

Fox River 435 $93,848 0.0% 9.1% 0.0% 45.7%

Lake Minchumina 45 $75,222 18.8% 0.0% 0.0% 48.3%

Lutak 52 $70,485 17.8% 0.0% 0.0% 48.4%

Halibut Cove 78 $68,760 3.8% 0.0% 0.0% 0.0%

Valdez 4,486 $68,570 5.9% 5.1% 8.8% 26.0%

Eklutna 425 $66,946 12.6% 8.0% 3.5% 29.1%

Chase 53 $61,359 0.0% 0.0% 0.0% 0.0%

Clam Gulch 100 $60,233 12.7% 0.0% 0.0% 61.3%

Rowan Bay 9 $58,295 6.8% 0.0% 9.8% 22.4%

Barrow 4,380 $56,688 63.9% 7.5% 11.5% 30.4%

Atqasuk 235 $56,352 93.1% 15.2% 29.7% 45.1%

Healy 603 $56,313 1.4% 3.8% 3.9% 39.4%

Chignik Lagoon 74 $56,250 56.6% 6.4% 20.0% 84.0%

Unalaska 4,251 $56,215 8.4% 15.3% 1.0% 7.8%

Kupreanof 24 $55,447 0.0% 0.0% 0.0% 0.0%

Kachemak 398 $55,000 3.0% 7.3% 4.0% 32.0%

King Salmon 478 $54,072 15.5% 3.0% 5.8% 16.2%

King Cove 773 $53,631 39.2% 10.0% 1.8% 24.0%

Two Rivers 623 $53,518 7.3% 4.0% 10.5% 32.2%

Anderson 565 $53,413 3.7% 3.7% 11.5% 22.2%

Alcan 16 $53,338 0.0% 0.0% 0.0% 33.3%

Hobart Bay 107 $52,377 6.4% 1.0% 0.0% 10.9%

Kalifonsky 335 $52,354 4.2% 12.2% 25.6% 47.8%

Harding Lake 29 $52,126 0.0% 0.0% 0.0% 76.0%

Kasilof 539 $51,439 2.9% 2.5% 18.4% 40.8%

Cube Cove 137 $51,280 5.8% 5.7% 0.0% 21.4%

Sterling 5,705 $51,145 2.1% 7.6% 7.4% 38.9%

Naknek 640 $50,907 41.0% 1.7% 3.9% 36.0%

Polk Inlet 36 $50,446 13.3% 4.4% 24.4% 36.3%

Point Lay 207 $49,583 81.3% 3.3% 11.5% 22.7%

Whale Pass 79 $49,583 2.7% 14.0% 35.7% 59.1%

Pleasant Valley 552 $49,464 4.7% 0.0% 4.5% 24.2%

Petersburg 3,432 $49,318 10.4% 4.1% 4.2% 28.8%

Ridgeway 2,364 $48,967 4.6% 6.1% 6.3% 30.6%

Ouzinkie 246 $48,393 85.2% 10.2% 18.9% 51.9%

Juneau 30,395 $47,924 12.9% 5.5% 4.8% 25.0%

Point Hope 749 $47,788 91.9% 9.2% 23.4% 52.0%

Craig 2,043 $47,250 22.9% 3.9% 8.4% 25.9%
Copperville 196 $47,188 26.4% 9.8% 26.6% 51.8%
Kasaan 42 $46,667 53.7% 0.0% 64.5% 73.8%
Nanwalek 177 $46,563 91.1% 11.0% 46.4% 66.7%
Primrose 62 $46,563 0.0% 0.0% 0.0% 35.2%
Cordova 2,467 $46,304 11.2% 4.7% 3.1% 23.8%
Kaktovik 222 $46,250 84.4% 20.6% 30.7% 50.0%
Kodiak 6,749 $46,050 12.7% 6.2% 4.4% 23.0%
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Alaska Communities, by Median Household Income in Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
Median % Native % Below % Unem­ % A d u lts

C om m unity 1997 Pop. HH Income Pop Poverty ploym ent* N ot W orking**

Nome 3,656 $45,812 52.1% 9.9% 11.0% 36.0%

Cold Bay 120 $45,625 5.4% 0.0% 0.0% 15.9%

Tazlina 297 $45,625 23.1% 22.0% 13.2% 36.4%

Whitestone Logging Camp 189 $45,625 3.7% 7.6% 9.7% 23.8%

Fritz Creek 1,972 $45,143 3.4% 3.4% 6.1% 38.5%

Womens Bay 662 $44,861 10.5% 3.2% 6.5% 26.2%

Ester 236 $44,688 4.8% 12.8% 11.5% 33.0%

Nelson Lagoon 90 $44,583 80.7% 26.0% 0.0% 80.8%

Chiniak 74 $44,375 5.8% 20.2% 5.1% 28.8%

Nikiski 3,023 $44,242 6.1% 7.0% 14.5% 42.2%

Dillingham 2,252 $44,083 55.8% 9.5% 6.7% 37.7%

Coffman Cove 246 $44,063 7.0% 4.7% 14.7% 29.8%

Cantwell 144 $44,000 22.4% 10.3% 34.6% 57.6%

Anchorage 234,849 $43,946 6.4% 7.0% 7.0% 26.7%

Crown Point 88 $43,864 4.8% 0.0% 0.0% 38.0%

Telida 5 $43,750 90.9% 0.0% 0.0% 0.0%

Sitka 8,733 $43,337 20.9% 4.8% 6.7% 26.7%

Naukati Bay 136 $43,333 1.1% 4.8% 9.1% 26.8%

College 11,663 $43,329 8.4% 9.6% 7.8% 32.3%

Elfin Cove 54 $43,125 1.8% 7.1% 0.0% 28.2%

Kenai 6,971 $42,889 8.5% 7.3% 12.1% 38.2%

Anchor Point 1,157 $42,847 3.7% 0.7% 17.5% 53.0%

Akhiok 101 $42,500 93.5% 2.4% 18.8% 50.9%

Kotzebue 3,232 $42,367 75.1% 12.7% 13.1% 41.2%

Cooper Landing 271 $42,250 1.2% 3.6% 0.0% 53.8%

Bethel 5,277 $42,232 63.9% 12.2% 9.0% 36.6%

Sand Point 870 $42,083 49.3% 12.5% 2.9% 32.1%

Ketchikan 8,552 $41,931 15.7% 5.5% 8.6% 31.2%

Northway Junction 114 $41,875 70.5% 10.0% 36.8% 73.9%

Gustavus 346 $41,538 3.9% 3.6% 4.6% 26.2%

Butte 2,538 $41,471 3.6% 7.7% 10.4% 35.5%

Igiugig 46 $41,250 78.8% 0.0% 0.0% 38.5%

lliamna 103 $41,250 66.0% 12.1% 0.0% 42.1%

Port Lions 239 $40,938 67.6% 5.3% 14.1% 41.8%

Atka 111 $40,625 91.8% 16.2% 25.7% 44.7%

Dry Creek 110 $40,625 0.0% 12.8% 0.0% 13.7%

McKinley Park 196 $40,313 2.9% 4.0% 13.4% 40.8%

Saint Paul 764 $39,922 66.1% 7.1% 10.8% 32.6%

Larsen Bay 120 $39,750 84.4% 3.1% 40.0% 67.6%

Thorne Bay 625 $39,688 1.2% 5.2% 18.6% 38.4%

Prudhoe Bay 47 $39,673 8.5% 0.0% 0.0% 0.0%

Klawock 704 $39,583 54.3% 8.4% 17.3% 48.4%

Northway 119 $39,375 64.2% 11.9% 26.0% 54.9%

Gulkana 95 $38,750 59.2% 20.3% 27.3% 59.5%

Pilot Point 115 $38,750 84.9% 12.9% 0.0% 55.3%

Haines 1,429 $38,542 18.1% 4.9% 5.4% 30.9%

Metlakatla 1,595 $38,370 82.4% 9.8% 12.8% 49.2%
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Alaska Communities, by Med’an Household Income in Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
Median % Native % Below % Unem ­ % A d u lts

C om m unity 1997 Pop. HH Incom e Pop Poverty p loym ent* Not W ork ing**

Betties 32 $38,333 22.2% 7.1% 0.0% 0.0%

Dot Lake 80 $38,333 54.3% 3.2% 13.6% 47.2%

Salamatof 1,134 $38,203 10.4% 9.8% 14.6% 64.9%

Lignite 122 $38,125 0.0% 1.9% 15.2% 43.5%

Pedro Bay 37 $38,125 90.5% 21.9% 0.0% 34.8%

Soidotna 4,092 $38,004 4.5% 5.7% 8.7% 33.0%

Wasilla 4,917 $37,619 5.3% 10.8% 11.1% 36.6%

Wrangell 2,543 $37,538 20.0% 6.0% 9.0% 34.1%

Skagway 816 $37,500 5.5% 4.2% 10.6% 27.5%

Ugashik 5 $37,500 85.7% 0.0% 80.0% 83.3%

Anaktuvuk Pass 301 $37,292 84.9% 16.1% 23.6% 45.5%

Seward 2,999 $37,049 15.2% 10.7% 9.2% 44.9%

Chignik 125 $36,875 45.2% 0.0% 4.2% 38.2%

YaKutat 833 $36,875 55.1% 10.5% 11.8% 33.7%

Homer 4,126 $36,652 3.6% 5.0% 7.9% 35.6%

Big Lake 2,243 $36,583 3.7% 11.3% 12.9% 43.8%

Noatak 401 $36,458 96.7% 17.1% 45.1% 75.1%

Hoonah 906 $36,442 67.2% 3.8% 14.9% 35.4%

Lazy Mountain 1,043 $36,250 4.3% 11.7% 21.3% 53.9%

McGrath 456 $36,250 47.0% 10.5% 9.9% 36.3%

Port Alsworth 67 $36,250 1.8% 0.0% 10.5% 54.1%

Klukwan 160 $36,042 86.8% 3.5% 60.4% 76.1%

Salcha 373 $35,909 4.2% 8.0% 14.5% 36.9%

Kake 767 $35,875 73.4% 7.0% 10.9% 46.8%

Port Heiden 116 $35,000 72.3% 24.3% 22.0% 45.8%

Palmer 4,167 $34,940 7.7% 6.2% 16.7% 53.9%

Willow 408 $34,773 1.1% 14.7% 0.0% 48.3%

Copper Center 536 $34,643 34.5% 12.9% 0.0% 53.8%

Unalakleet 803 $34,531 81.8% 11.6% 19.2% 46.0%

Kodiak Station 1,638 $34,196 1.7% 7.0% 6.3% 12.1%

Port Graham 186 $33,750 90.4% 2.1% 38.8% 62.4%

Whittier 289 $33,636 12.3% 13.0% 8.0% 37.0%

Cohoe 598 $33,550 1.8% 15.9% 14.0% 49.5%

Wainwright 550 $33,333 94.3% 4.1% 10.2% 40.4%

Kongiganak 349 $33,250 97.3% 30.3% 16.3% 60.0%
Meadow Lakes 4,693 $33,106 2.9% 12.5% 13.3% 44.1%

Noorvik 631 $32,969 93.8% 16.6% 17.5% 60.7%

North Pole 1,631 $32,937 5.4% 5 0% 10.2% 26.9%

Aniak 578 $32,841 70.7% 16.4% 9.7% 32.2%

Big Delta 508 $32,813 4.0% 23.2% 1.6% 54.0%

Gakona 23 $32,500 0.0% 60.0% 0.0% 25.0%

Houston 994 $32,344 3.6% 9.7% 15.4% 52.0%
Nuiqsut 435 $32,188 92.7% 13.3% 33.1% 48.2%
Angoon 616 $32,083 82.3% 21.9% 35.1% 54.1%
Chickaloon 205 $32,083 6.2% 31.2% 28.7% 38.2%
Fairbanks 31,850 $32,033 9.2% 10.3% 11.6% 29.6%
Ninilchik 655 $31,518 19.5% 9.6% 24.4% 59.7%
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Alaska C om m unities by M edian H ousehold Income in D escending O rder
From 1990 U S. Census Data

1990 U .S . C e n s u s

Median % Native % Below  % Unem - % A du lts

C om m unity 1997 Pop. HH Incom e Pop Poverty p loym ent* Not W orking**

Delta Junction 855 $31,250 4.4% 8.4% 8.6% 35.4%

Hollis 175 $31,250 2.7% 15.2% 8.3% 44.3%

Karluk 48 $31,250 91.5% 3.6% 9.1% 40.0%

Manley Hot Springs 90 $31,250 14.6% 30.0% 12.5% 32.3%

Paxson 34 $31,250 0.0% 3.4% 0.0% 30.0%

Trapper Creek 306 $31,071 6.1% 16.2% 30.3% 60.2%

Glennallen 513 $30,833 6.7% 8.0% 4.4% 30.7%

Saxman 381 $30,481 77.0% 5.7% 25.5% 51.6%

Tok 1,216 $30,341 12.5% 8.7% 20.3% 44.4%

Shungnak 252 $29,583 94.6% 5.7% 14.0% 64.9%

Evansville 20 $29,167 57.6% 36.1% 16.0% 16.0%

Andreafsky 469 $28,958 84.4% 26.0% 18.6% 43.8%

Marshall 318 $28,750 92.7% 16.9% 19.0% 55.5%

Mosquito Lake 92 $28,750 1.3% 38.8% 7.3% 32.1%

Port Alice 19 $28,750 6.7% 8.3% 0.0% 42.9%

Galena 543 $28,611 45.3% 18.2% 9.2% 24.7%

Saint Mary's 504 $28,542 83.0% 17.3% 19.2% 44.3%

Fox 321 $28,250 7.3% 9.2% 18.0% 47.8%

Kiana 415 $28,125 93.5% 24.5% 27.4% 62.1%

Central 57 $28,036 1.9% 13.7% 19.0% 64.6%

Kivalina 357 $28,036 97.5% 32.2% 55.6% 71.4%

Akutan 420 $27,813 13.6% 16.6% 0.4% 7.4%

Seldovia 285 $27,500 15.2% 16.2% 11.8% 50.3%

Nenana 440 $27,292 47.8% 10.4% 17.5% 52.8%

Tatitlek 99 $27,188 86.6% 19.8% 0.0% 75.8%

Pelican 187 $27,083 29.3% 13.6% 3.4% 17.2%

Mountain Village 738 $26,750 91.1% 25.3% 36.7% 68.0%

Kasigluk 514 $26,563 95.3% 20.4% 34.8% 66.3%

Knik 443 $26,250 11.4% 6.5% 24.8% 54.2%

Newhalen 177 $26,250 94.4% 22.4% 5.5% 46.9%

Oscarville 59 $26,250 91.2% 27.2% 0.0% 56.0%

Eielson AFB 4,203 $25,924 09% 2.8% 13.0% 18.2%

Fort Greely 740 $25,801 1.0% 6.3% 14.4% 21.7%

Emmonak 820 $25,625 92.1% 20.9% 34.6% 62.0%

Ferry 69 $25,625 12.5% 15.5% 39.1% 65.0%

Slana 58 $25,417 6.3% 19.0% 44.4% 62.5%

Moose Creek 683 $25,326 2.5% 9.4% 10.5% 32.7%

Saint George 184 $25,250 94.9% 41.9% 14.9% 52.9%

Perryville 107 $25,000 94.4% 25.4% 13.6% 72.9%

Red Devil 49 $25,000 50.9% 30.7% 14.3% 63.6%

Chistochina 55 $24,167 61.7% 17.7% 52.0% 72.1%

Akiachak 560 $23,750 95.0% 13.0% 12.7% 54.5%

Hyder 151 $23,750 1.0% 14.4% 22.7% 47.4%

McCarthy 28 $23,750 4.0% 0.0% 100.0% 100.0%

South Naknek 149 $23,750 79.4% 26.3% 27.5% 58.0%

Covenant Life 54 $23,571 0.0% 20.0% 100.0% 100.0%

Sutton 431 $23,393 5.8% 38.1% 17.2% 47.6%
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Alaska Communities, by Median Household Income in Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
Median % Native % Below % Unem ­ % A d u lts

C om m unity 1997 Pop. HH Incom e Pop Poverty p loym ent* N ot W orking**

Stebbins 513 $23,333 94.8% 32.3% 39.2% 64.0%

Saint Michael 341 $23,194 91.2% 20.9% 22.9% 60.6%

Platinum 41 $23,056 92.2% 35.8% 8.0% 54.0%

Ambler 333 $22,500 89.7% 31.1% 39.3% 66.3%

Chenega Bay 91 $22,083 69.1% 26.6% 14.3% 41.9%

Moose Pass 116 $22,083 11.1% 0.0% 25.8% 25.8%

Aleknagik 226 $21,875 83.2% 28.8% 14.3% 62.2%

Jakolof Bay 35 $21,875 0.0% 0.0% 0.0% 32.0%

Toksook Bay 496 $21,875 95.5% 39.2% 25.5% 59.1%

Selawik 696 $21,833 95.5% 23.1% 31.3% 67.2%

Kenny Lake 500 $21,786 9.7% 24.8% 22.9% 50.7%

Nondalton 221 $21,750 89.3% 20.3% 42.6% 70.0%

False Pass 64 $21,667 76.5% 17.9% 0.0% 53.1%

Russian Mission 295 $21,667 94.7% 45.0% 21.0% 61.1%

Grayling 186 $21,641 93.3% 12.6% 29.6% 57.5%

Ivanof Bay 27 $21,500 94.3% 18.4% 0.0% 45.8%

Eek 277 $21,000 95.7% 28.6% 23.9% 63.4%

Egegik 127 $20,625 70.5% 34.1% 24.3% 69.6%

Kobuk 89 $20,625 89.9% 34.7% 35.0% 66.7%

Port Alexander 94 $20,625 2.5% 18.2% 11.5% 31.3%

Manokotak 387 $20,500 95.6% 28.6% 16.1% 58.1%

Tuluksak 385 $20,446 95.5% 51.2% 2.5% 56.9%

Kotlik 543 $20,417 97.0% 17.7% 36.6% 65.2%

Beaver 118 $20,313 95.1% 32.2% 22.6% 63.6%

Chefornak 405 $20,278 97.5% 35.4% 6.2% 66.8%

Hydaburg 425 $20,139 89.1% 26.3% 21.8% 60.5%

Teller 265 $20,000 86.8% 32.1% 3.3% 38.9%

Nikolaevsk 474 $19,688 1.3% 46.1% 0.0% 52.5%

Chignik Lake 127 $19,167 91.7% 42.0% 15.2% 68.2%

Suckland 412 $18,906 95.0% 32.8% 12.2% 59.4%

Koyuk 272 $18,750 94.8% 30.0% 37.3% 64.6%

Mendeltna 72 $18,750 5.4% 5.7% 0.0% 60.0%

Napaskiak 399 $18,750 94.8% 34.3% 22.7% 63.4%

Takotna 63 $18,750 44.7% 14.2% 0.0% 36.0%

Tununak 330 $18,750 96.2% 26.3% 14.0% 50.0%

Shaktoolik 226 $18,438 94.4% 22.8% 31.9% 54.4%

Hooper Bay 1,012 $18,125 96.0% 43.5% 41.7% 66.3%

Koliganek 194 $18,125 96.1% 35.6% 11.1% 72.4%

Napakiak 354 $18,125 94.3% 36.2% 33.3% 61.3%

Tenakee Springs 116 $18,125 9.6% 10.8% 20.0% 74.0%

Fort Yukon 575 $17,969 85.0% 32.1% 27.4% 55.4%

Nightmute 217 $17,813 95.4% 62.0% 26.9% 68.6%

Pitka's Point 154 $17,813 95.6% 28.2% 5.1% 57.0%
Alakanuk 651 $17,708 95.8% 29.4% 26.8% 61.5%
Skwentna 77 $17,692 1.2% 24.2% 0.0% 66.7%

Minto 244 $17,656 97.2% 35.0% 60.3% 81.6%
Quinhagak 567 $17,500 93.8% 37.2% 5.9% 60.6%
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Alaska Communities, by Median Household Income in Descending Order
From 1990 U.S. Census Data

1990 U.S. Census
Median % Native % B e low  % Unem- % A d u lts

C om m unity 1997 Pop. HH Incom e Pop P overty p loym ent* Not W ork ing**

Hope 152 $17,250 3.1% 33.5% 38.4% 50.8%

Chevak 721 $17,222 93.0% 27.0% 17.8% 53.5%

Nulato 365 $17,143 96.9% 35.9% 25.7% 66.7%

Circle 83 $17,083 86.3% 10.9% 36.7% 62.7%

Clark's Point 66 $17,083 88.3% 16.1% 18.5% 42.1%

Nunapitchuk 489 $17,083 97.1% 40.0% 12.3% 60.8%

Tanana 299 $17,000 78.3% 24.1% 21.8% 53.9%

Old Harbor 301 $16,875 88.7% 31.5% 39.1% 75.9%

Crooked Creek 138 $16,250 90.6% 28.7% 27.3% 64.7%

Elim 301 $16,250 91.7% 25.1% 36.1% 66.2%

Happy Valley 391 $16,250 6.1% 32.8% 25.6% 68.6%

Meyers Chuck 28 $16,250 10.8% 33.3% 0.0% 54.2%

Shageluk 145 $16,250 95.0% 34.8% 22.9% 67.5%

Sheldon Point 177 $16,250 92.7% 56.2% 13.0% 41.2%

Tonsina 46 $16,250 18.4% 0.0% 0.0% 66.7%

Upper Kalskag 198 $16,250 84.9% 39.6% 25.5% 68.5%

Golovin 152 $16,146 92.9% 8.3% 15.3% 44.4%

Kwethluk 672 $16,000 96.4% 38.7% 11.8% 72.0%

Pilot Station 547 $16,000 95.0% 51.3% 35.1% 62.9%

Gambell 653 $15,938 96.2% 46.4% 16.8% 71.1%

White Mountain 193 $15,893 87.8% 38.3% 36.4% 67.3%

Atmautluak 292 $15,833 96.9% 47.6% 25.3% 55.3%

Hughes 69 $15,833 92.6% 16.6% 15.4% 53.2%

Tetlin 68 $15,750 95.4% 29.6% 25.0% 58.5%

Shishmaref 542 $15,625 94.5% 27.3% 18.0% 65.1%

Kaltag 245 $15,500 92.5% 41.4% 24.1% 52.9%

Deering 158 $15,208 94.3% 21.6% 6.7% 41.7%

Scammon Bay 459 $15,179 96.5% 40.7% 18.4% 60.1%

brevig Mission 265 $15,000 92.4% 24.7% 35.3% 54.6%

Rampart 54 $15,000 94.1% 36.2% 78.8% 87.5%

Ruby 217 $15,000 74.1% 24.4% 12.8% 52.9%

Togiak 762 $15,000 87,3% 46.3% 23.1% 72.9%

Wales 162 $15,000 88.8% 35.2% 19.3% 53.5%

Newtok 269 $14,844 93.2% 50.2% 25.9% 68.2%

Mekoryuk 192 $14,792 99.4% 31.5% 16.7% 59.1%

Tanacross 85 $14,750 94.3% 23.8% 35.4% 59.7%

Venttie 241 $14,688 94.0% 47.2% 37.5% 69.8%

Kwigillingok 333 $14,500 95.0% 43.1% 9.2% 58.6%

Tuntutuliak 351 $14,444 96.7% 46.0% 6.4% 59.5%

Diomede 174 $14,375 93.8% 63.0% 0.0% 60.4%

Kokhanok 168 $14,286 90.1% 53.4% 7.7% 65.4%

Koyukuk 126 $13,929 97.6% 39.2% 27.0% 62.0%

Chuathbaluk 115 $13,750 89.7% 47.4% 8.6% 47.5%

Holy Cross 260 $13,750 93.5% 48.8% 38.6% 72.3%

Nikolski 43 $13,750 82.9% 0.0% 0.0% 53.3%

Akiak 327 $13,571 97.2% 33.9% 16.0% 60.2%

Goodnews Bay 263 $13,523 95.9% 41.8% 3.1% 56.6%
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Alaska Communities, by Median Household Income in Descending Order
From 1990 U.S. Census Data

C om m unity 1997 Pop.

1990 U.S. Census
Median 

HH Incom e
% Native 

Pop
% Below  
Poverty

% Unem ­
p loym ent*

% A du lts  
Not W orking**

Huslia 245 $13,333 90.8% 43.7% 38.5% 67.5%

Northway Village 110 $13,333 94.7% 47.0% 51.3% 72.1%

Chitina 84 $13,125 46.9% 40.9% 33.3% 64.7%

Chalkyitsik 87 $12,750 92.2% 67.3% 31.3% 81.0%

Eagle 165 $12,500 3.0% 43.4% 32.5% 52.5%

Game Creek 67 $12,500 0.0% 59.6% 0.0% 13.8%

Port Clarence 24 $12,264 0.0% 0.0% 0.0% 0.0%

Edna Bay 70 $12,250 0.0% 63.7% 25.0% 67.2%

Levelock 115 $12,159 82.9% 25.8% 20.9% 57.5%

New Stuyahok 452 $12,083 95.9% 51.0% 17.7% 74.9%

Point Baker 57 $12,083 0.0% 0.0% 0.0% 73.0%

Talkeetna 347 $11,991 1.6% 34.3% 10.1% 26.1%

Eagle Village 34 $11,875 80.0% 17.1% 93.1% 93.8%

Twin Hills 59 $11,667 92.4% 50.0% 25.0% 72.7%

Tyonek 151 $11,591 92.2% 37.1% 37.7% 64.5%

Allakaket 182 $11,477 94.1% 46.9% 69.4% 78.4%

Savoonga 622 $11,339 95.2% 50.9% 14.7% 72.2%

Mentasta Lake 122 $11,250 72.9% 44.1% 18.8% 81.9%

Nikolai 108 $11,250 89.0% 44.5% 35.5% 73.0%

Ekwok 124 $10,833 87.0% 52.0% 23.5% 73.1%

Anvik 83 $10,694 91.5% 45.0% 13.6% 60.4%

Lower Kalskag 278 $10,357 98.3% 61.2% 37.9% 77.5%

Port Protection 58 $10,000 1.6% 45.6% 75.0% 95.3%

Sleetmute 102 $10,000 86.8% 62.6% 12.9% 67.5%

Stevens Village 99 $10,000 91.2% 73.9% 43.3% 72.6%

Arctic Village 121 $9,661 93.8% 31.5% 12.5% 52.5%

Lime Village 47 $9,257 95.2% 63.8% 13.6% 36.7%

Alexander Creek 38 $8,166 25.0% 38.0% 0.0% 100.0%

Circle Hot Springs 32 $6,250 0.0% 74.1% 33.3% 54.5%

Alatna 32 $6,030 93.5% 83.0% 100.0% 100.0%

Healy Lake 60 $5,841 85.1% 70.8% 33.3% 85.7%

Portage Creek 14 $5,360 60.0% 100.0% 0.0% 100.0%

Stony River 42 $5,156 88.2% 100.0% 26.7% 64.5%

Birch Creek 37 $5,032 90.5% 92.6% 0.0% 48.0%

Kipnuk 567 $4,999 97.4% 76.6% 12.9% 78.7%

Wiseman 24 $4,999 15.2% 100.0% 0.0% 50.0%

* %  Unemployment =
Percent o f persons age 16+ actively seeking employment, calculated from unemployment compensation claims 

** % Adults Not Working =
Percent o f persons age 16+ actively seeking employment and those not actively seeking employment ("discouraged workers", 
in school, retired, disabled, o r at home raising children, for example)

Page 7



ALASKA LAW 
REVIEW

“E q u a l  A c c e s s ” to A l a s k a ’s ,Eish.:a n d  W i  

S tephen  M. W h ite  v-A  l l  ”

-

December 1 9 9 4  • Volume XI • Number II
D u k e  U n i v e r s i t y  S c h o o l  o f  L a w



278 A L A SK A  LA W  REVIEW [Vol. 11:2

resource uses. The court is presently faced with these issues in 
another appeal involving access to fish and wildlife.2 Thus, the 
court has an immediate opportunity to more clearly define the 
meaning of “access” to fish and wildlife, and to concretely establish 
the scope and limitations of the equal access clauses.

This article will analyze the court’s treatment of equal access 
in the fish and wildlife context to date. First, part II considers the 
court’s “common use clause”3 jurisprudence. Part III then 
discusses decisions under the “no exclusive right of fishery” 
clause.4 Part IV analyzes the law under the “uniform application 
clause.”5 Part V then examines some of the unifying principles 
and themes of the equal access clauses. Part VI discusses the 
relationship between the equal access clauses and other constitu­
tional provisions, such as the “preferences among beneficial uses” 
clause and the equal protection clause. Finally, this note concludes 
that the court should take the next available opportunity to further 
clarify the meaning of “equal access.”

II. T h e  “C o m m o n  U s e ” C l a u se

A. Public Trust Principles
Article VIII, section 3 of the Alaska Constitution, often 

referred to as the “common use” clause, provides that “ [wjherever 
occurring in their natural state, fish, wildlife, and waters are 
reserved to the people for common use.”6 The Alaska Supreme 
Court has called the common use clause “a unique provision, not 
modeled on any other state constitution.”7 The clause embodies 
public trust principles that arise from a long history in this country 
of state managed wildlife resources.8 The United States Supreme

2. In State v. Kenaitze Indian Tribe, No. S-6162, the state is appealing a 
decision holding that the provision in Alaska Statutes section 16.05.258, 
authorizing the establishment of nonsubsistence use areas, violates the equal access 
clauses. The lower court decision was issued in Kenaitze Indian Tribe v. State, No. 
3AN-91-4569 Civil (Alaska Super., Nov. 26,1993) (final judgment).

3. Alaska Const, art. vill, § 3.
4. A l a s k a  C o n s t , art. VIII, § 15.
5. A la s k a  C o n s t , art. VIII, § 17.
6. A l a s k a  C o n s t , art. VIII, § 3.
7. Owsichek v. State, 763 P.2d 488, 493 (Alaska 1988).
8. The anti-monopoly purpose of the clause "was achieved by constitutionaliz- 

ing common law principles imposing upon the state a public trust duty with regard 
to the management of fish, wildlife and waters. The constitutional framers’
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Court has traced this history and concluded that the states have a 
trust responsibility to manage wildlife for the benefit of the public, 
not for the benefit of individuals or the government itself.9

Although the common use clause was intended to constitution- 
alize public trust principles,10 the Alaska Supreme Court has not 
yet decided whether the clause grants greater protection over 
public access to natural resources than the public trust doctrine 
does toward tidelands and submerged lands.11 To date, the court 
has held only that the “common law principles incorporated in the 
common use clause impose upon the state a trust duty to manage 
the fish, wildlife and water resources of the state for the benefit of 
all the people.”12

reliance on historic principles regarding state management of wildlife anci water 
resources is evident from a written explanation in the committee materials for the 
term 'reserved to the people for common use.’’’ Id, The framers spoke of 
‘‘[ajncient traditions in property rights” which recognize that title to uncaptured 
wildlife “is reserved to the people or the state on behalf of the people." Id. 
(citing Alaska Constitutional Convention Papers, Folder 210, a paper prepared by 
Committee on Resources entitled “Terms").

9. G eer v. Connecticut, 161 U.S. 519 (1896). Specifically, the Court said that 
the state’s power over wildlife “is to be exercised, like all other powers of 
government, as a trust for the benefit of the people, and not as a prerogative for 
the advantage of the government, as distinct from the people, or for the benefit 
of private individuals as distinguished from the public good.” Id. at 529. The 
Alaska Supreme Court surmised that the framers of the constitution relied heavily 
on G eer when they drafted the common use clause. Owsichek, 763 P.2d at 495.

10. O wsichek, 763 P.2d at 496. Alaska’s public trust responsibility to manage 
wildlife is comparable to its obligations under the “public trust doctrine," where 
the state has a trust duty to protect the public’s right of access to certain lands and 
navigable waters for certain purposes. See Illinois Central Railroad Co. v. Illinois, 
146 U.S. 387 (1892) (generally stating the public trust doctrine). In Alaska, the 
public has continuing access to privately held tidelands and submerged lands for 
navigation, commerce and fishing. CWC Fisheries, 755 P.2d at 1118.

11. In CW C Fisheries, the court examined whether a state tideland conveyance 
was subject to continuing public easements for navigation, commerce, and 
fisheries. Analyzing the conveyance under requirements of Illinois Cent. R.R. C o., 
the court concluded that “ [w]e need not decide at this time whether a fee simple 
tideland conveyance which satisfied the structures of Illinois Central would 
nonetheless run afoul of article VIII, section 3.” CWC Fisheries, 755 P.2d at 1120 
n.10.

12. O wsichek, 763 P.2d at 495.
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B. Broad Public Access to Resources
The Alaska Supreme Court’s principal interpretation of the 

common use clause regarding access to fish and wildlife can be 
found in Owsichek v. StateP  There the court examined the state’s 
system for assigning exclusive guiding areas to the big game guide 
industry. U nder that system, the Alaska Guide Licensing and 
Control Board designated geographic areas in which only certain 
guides could lead hunts. Although persons could hunt recreational- 
ly in an “exclusive guide area” (“E G A ”), only the Board-assigned 
guide could lead hunts professionally within the designated area.14 
The court concluded that the EG A  system could not be justified as 
a wildlife managem ent tool because the EG A s were endowed with 
many of the characteristics of private property.15 Thus, the court 
reasoned that the EG A s “resemble[d] the types of royal grants the 
common use clause expressly intended to prohibit.”16 Although 
the court noted that the EGAs may have also violated the uniform 
application clause of the Alaska Constitution,17 it struck down 
EG As solely because they violated the common use clause.18 In 
so doing, the court expressed a simple purpose for the common use 
clause, namely that it “was intended to guarantee broad public 
access to natural resources.”19

The principle of broad access was reaffirmed and elaborated 
upon two years later. In State v. Hebert,20 the court examined a 
regulation that established two “superexclusive” use fisheries. 
U nder this type of fishery management, fishermen21 must choose 
among several geographic areas where a fish species occurs. If a

13. 763 P.2d 488 (Alaska 1988).
14. Id. at 489. In practice, there were two types of E G A ’s: truly “exclusive 

guide areas,” which had only one designated guide in each, and “joint use areas," 
which had several designated guides in each. Id. The court referred to both types 
as "E G A ’s.” Id. n .l.

15. Id. at 498.
16. Id. at 497-98.
17. Id. at 498 n.17. The court did not consider this issue in full because the 

parties did not include it in their arguments and because the case could be decided 
upon other grounds. Id.

18. Id. at 498.
19. Id. at 493.
20. 803 P.2d 863 (Alaska 1990).
21. The term  “fishermen” is used for the sake of convenience. The regulation 

applied equally to male and females engaged in fishing activities.
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person registers to fish an area designated as “superexclusive,” he 
or she may not harvest that type of fish in any other area. On the 
other hand, if the fisherman regisiers to fish in an area that is not 
“superexclusive,” he or she may not fish for the same species in a 
“superexclusive” area.22 The Hebert court cited evidence 
that the number of fishermen would probably increase under this 
type of registration-choice system, and thus, it would be possible 
for more rather than fewer persons to participate in the fishery. 
Therefore, the court upheld the superexclusive use regulation and 
noted that “if anything, [it] furthers the interests underlying section 
3’s common use mandate.”23 Thus, “broad public access” is a 
principle that favors maximizing the number of persons able to 
participate in a hunt or fishery rather than maximizing an in­
dividual’s opportunities to catch as much fish or harvest as much 
game in as many areas as possible.2'’

C. Common Use Clause Prohibitions
The court held in Owsichek that the common use clause 

implicitly prohibits what another equal access clause, the “no 
exclusive right of fishery” clause,25 prohibits on its face, namely 
“special privileges” and “exclusive grants” to fish and wildlife.26 
Although the other two article VIII clauses share these prohibi­
tions, the purposes underlying the common use clause are “wholly 
apart from the limits imposed by other constitutional pro­
visions.”27 Specifically, the common use clause was enacted with 
the intent to prevent monopolization of natural resources.28

The common use clause’s prohibition against “special privileg­
es” is best examined by its application in resolving the constitution­
ality of the E G A  system. When an area was reassigned, the EG A

22. Hebert, 803 P.2d at 864.
23. Id. at 867.
24. This principle was followed by the state when it adopted a replacement for 

the EG A  system struck down in O wsichek. The new system allows big game 
guides to select and register for up to three guiding areas in the state. A la s k a  
ADMIN. C o d e  tit. 12, § 38.820 (April 1994).

25. A la s k a  C o n s t , art. VIII, § 15.
26. See Owsichek, 763 P.2d at 496. In an earlier decision, the court stated that 

the state’s system for limiting en*-y into commercial fisheries is inconsistent with 
the common use clause because it grants an exclusive right to a select few. State 
v. Ostrosky, 667 P.2d 1184 (Alaska 1983).

27. O wsichek, 763 P.2d at 496.
28. Id.
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system favored an applicant who had already used, occupied or 
invested in the area. Thus, this procedure worked like a seniority 
system that favored established guides over new entrants to the 
profession. The court found that such a system created a “special 
privilege” in violation of the common use clause.29

The EG A  system was also found to be in violation of the “no 
exclusive grants” purpose of the common use clause. The prohibi­
tion against “exclusive grants” is another expression of the anti- 
monopoly principle against the granting of private rights in a public 
resource. Although the EG A  system was unique in wildlife 
management, the court found it worthwhile to recognize features 
that gave it private property status. These features included their 
unlimited duration and the fact that guides could transfer them for 
profit without providing compensation to the state.30

The court found that the EGAs constituted an exclusive grant 
because they were unlimited in duration. The Alaska Supreme 
Court contrasted them with leases and concessions on state lands, 
which are limited in time, and therefore do not violate the common 
use clause.31 The court noted that limiting entry into guide areas 
was inconsistent with the common use clause because it resulted in 
an exclusive right that could be exercised season after season.32

The Owsichek court also found that EGAs violated the public 
trust rationale underlying the common use clause because their sale 
generated no meaningful compensation to the public. The court 
again contrasted EG A s with leases and concessions, which do 
provide remuneration to the state.33 Previously, the court had 
stated in dictum that the shore fisheries leasing program would not 
violate the public trust in part because shore fishery leases require 
compensation to the state for the use of public trust easements.34 
However, because profits realized from the sale of improvements 
constructed in an EG A  went solely to the former E G A  holder, and 
the Alaska Guide Licensing and Control Board routinely trans­
ferred the EG A  to the buyer of those improvements, the public

29. Id.
30. Id. at 497.
31. Id. at 496-97.
32. Id. at 497.
33. Id.
34. Id. (citing CW C Fisheries, 755 P.2d at 1120-21).
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trust doctrine was undermined by what was essentially an exclusive 
grant.35

D. Common Use: Its Scope and Limits
The Alaska courts have held that the “common use” of fish 

and wildlife is entitled to a high degree of constitutional protection. 
In a 1983 dissent, Justice Rabinowitz introduced this idea, stating 
that common use is a “highly important interest running to each 
person within the state.”36 In later court decisions a majority has 
supported this statement. For example, the court held in Owsichek 
that the interest is so vital that grants of exclusive rights are subject 
to “close scrutiny.”37 Furthermore, the clause itself makes no 
distinction in the level of scrutiny between personal and profession­
al use38 and it protects both derivative and direct uses of fish and 
wildlife.39 W hether direct or derivative, the right protected under 
the common use clause must be defined by the nature of the 
resource (that is, fish, wildlife or waters) and the nature of the use 
(that is, commercial, sport, subsistence or personal use), but not by 
a particular method or means of use.40

However, the common use clause does not govern all uses of 
fish and wildlife wherever they may be located. Constitutional 
history shows that the clause was not intended to govern the 
domestication of fur-bearing animals.41 Furthermore, the common

35. Id. at 496-98.
36. State v. Ostrosky, 667 P.2d 1184, 1196 (Alaska 1983) (Rabinowitz, J., 

dissenting).
37. Owsichek, 763 P.2d at 494.
38. In CWC Fisheries, the court noted that the public trust doctrine guaranteed 

fishermen access to public resources for “private commercial purposes” as well as 
recreation. 755 P.2d at 1121 n.14. Later that year, the court stated, “(t]he same 
[CWC Fisheries] rationale applies to professional hunting guides under the 
common use clause." Owsichek, 763 P.2d at 497.

39. The derivative use, however, should be “closely tied” to the actual taking 
of the fish or wildlife. For example, although professional hunting guides do not 
actually take game themselves, the court said that “[t]he work of a guide is so 
closely tied to hunting and taking wildlife that there is no meaningful basis for 
distinguishing between the rights of a guide and the rights of a hunter under the 
common use clause.” Owsichek, 763 P.2d at 497 n.15.

40. See Alaska Fish Spotters Ass’n v. State Dep’t of Fish and Game, 838 P.2d 
798 (Alaska 1992) (holding that the state ntay regulate the method of using natural 
resources without violating the common use clause).

41. 6 Proceedings of the Alaska Constitutional Convention app. V ,at 98 (Dec. 
16, 1955).
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use clause does aot govern fish in private ponds or legally regis­
tered trap lines.'’2 And, although the common use clause protects 
the public’s right to use fish in natural waterways, it does not 
authorize people to trespass over private property to reach the 
waters.43

III. T h e  “N o  E x c l u s iv e  R ig h t  O f  F is h e r y ” C la u se

A. History of the Clause

Article VIII, section 15 of the Alaska Constitution is often 
called the “no exclusive right of fishery” clause. It provides:

No exclusive right or special privilege of fishery shall be created 
or authorized in the natural waters of the State. This section 
does not restrict the power of the State to limit entry into any 
fishery for purposes of resource conservation, to prevent 
economic distress among fishermen and those dependent upon 
them for a livelihood and to promote the efficient development 
of aquaculture in the state.'’4

Among the equal access clauses, section 15 is unique in two 
respects. First, because it applies only to fishery resources, this 
clause is narrower than both the common use clause,45 which 
applies to wildlife, waters and fish, and the “uniform application” 
clause,46 which applies to all natural resources. Second, unlike the 
other two clauses, the “no exclusive right of fishery” clause was not 
adopted in its entirety along with the original constitution. Only 
the first part, prohibiting exclusive rights and special privileges, was 
adopted originally. The second part, allowing the state to limit 
entry into fisheries, was added as an am endm ent sixteen years later.

The constitutional framers intended the first part to take the 
place of a pre-statehood federal law that regulated Alaska’s 
fisheries.47 That law, section 1 of the White Act, prohibited

42. Id.
43. O w sichek, 763 P.2d at 494 (citing 4 Proceedings of the Alaska Constitu­

tional Convention at 2460 (January 17,1956)).
44. A la s k a  C o n s t , art. VIII, § 15.
45. Id. § 3.
46. Id. § 17.
47. The Committee on Resources of the Constitutional Convention stated that 

‘‘[tjhis section is intended to serve as a substitute for the provision prohibiting the 
several right of fisheries in the White Act." 6 Proceedings of the Alaska 
Constitutional Convention 87 (Alaska Legislative Council); see also 1960 Op. 
A tt’y Gen. No. 9, at 3 (Apr. 8,1960).
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federal regulations from granting an “exclusive or several right of 
fishery.”48

The second part of the “no exclusive right of fishery” clause 
was submitted as a joint resolution to the Seventh Alaska Legisla­
ture in February 1971. It initially stated that “ [t]he State may 
restrict entry to any fishery for purposes of conservation of the 
resource, to relieve economic distress among fishermen and those 
dependent upon them for a livelihood and to insure fair competi­
tion among those engaged in commercial fishing.”49 According to 
its sponsor, Governor William A. Egan, the purpose of the 
resolution was to make it “indisputably clear that the state may act 
to conserve and manage its fisheries in a manner which will benefit 
all Alaskans.”50 Further, the resolution was intended to remove 
all doubt that the first part of the clause, which prohibited exclusive 
rights of fisheries, did not necessarily prohibit “reasonable gear 
limitations or other restrictions on entry in our fisheries.”51 Thus, 
the original resolution was considered to be a clarification of the 
prohibition against exclusive rights and special privileges, not an 
exception to it.

Ultimately, the opening language evolved from “[t]he State 
may restrict entry to any fishery . . . ,” to “[t]his section does not 
restrict the power of the State to limit entry into any fish­
ery . .  . .”52 The legislature believed that the subtle change was 
needed to overcome ambiguity arising from the decision in 
Bozanich v. Reetz.53 In Bozanich , the United States District Court 
for the District of Alaska held that laws limiting licenses to specific

48. Section 1 of the White Act reads:
Provided, that every such regulation made by the Secretary of the 
Commerce shall be of general application within the particular area to 
which it applies, and that no exclusive or several right of fishery shall be 
granted therein, nor shall any citizen of the United States be denied the 
right to take, prepare, cure, or preserve fish or shellfish in any area of the 
waters of Alaska where fishing is permitted by the Secretary of the 
Commerce.
White Act of 1924 ch. 272, § 1, 43 Stat. 464.

49. S.J. Res. 10, 7th Leg., 1971 SENATE J. 116.
50. Letter from Governor William A. Egan to Senator Terry Miller, Chairman, 

Senate Rules Committee (Feb. 3, 1971) in 1971 SENATE J. 116.
51. Id.
52. House Committee Substitute for Committee Substitute for S.J. Res. 10,7th 

Leg, 1st Sess. (1971).
53. 297 F. Supp. 300 (D. Alaska 1969), vacated on other grounds and 

remanded, 397 U.S. 82 (1970).
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groups of fishermen violated both the common use and the “no 
exclusive right of fishery” clauses.54 In response to this decision, 
the Alaska Legislature altered the opening line in order “ to show 
that the state’s power to limit entry is a specific exception to the 
‘exclusive right’ prohibition.”55 Because the am endm ent was 
intended to create an “exception” to the prohibition against 
exclusive rights and special privileges, the prohibition is more 
compelling than if the amendment were only intended to provide 
clarification.

B. Application of the Clause
In McDowell v. State,56 the Alaska Supreme Court relied 

largely on section 15 in interpreting the constitutionality of the 
state’s criterion for participating in subsistence uses of fish, game 
and other wild, renewable resources. Under the 1986 version of 
the subsistence lav/, only persons who resided in rural areas of 
Alaska were eligible to enjoy the subsistence priority, while persons 
residing in urban areas were excluded from subsistence uses.57 It 
was this rural residency criterion that was challenged under the 
equal access clauses.58

The McDowell court struck down the rural residency criterion, 
basing its decision on the “no exclusive right of fishery” clause and 
on its pre-statehood predecessor, the White Act. Noting that 
section 1 of the White Act guaranteed access to fisheries regardless 
of residence, the court reasoned that “section 15 likewise was

54. Id. at 304-07.
55. House Resources Commitlee, 1971 HOUSE J. 761 (emphasis added),
56. 785 P.2d 1 (Alaska 1989).
57. A la s k a  S t a t .  § 16.05,258 (1987) (amended 1992). The subsistence law 

established two different systems, or "tiers," for distinguishing who was eligible to 
participate in subsistence uses. The tiers were determined by resource abundance. 
When there was enough harvcstable resource to satisfy all subsistence uses, that 
is, at the "first tier” of abundance, the urban-rural criterion determined eligibility. 
When abundance diminished below the point where all subsistence uses could be 
satisfied, then rural residents, all of whom who had qualified under the “ first tier," 
were further distinguished by their dependence, their local residency and their 
availability of alternative resources. Id. This is called the “second tier.” The 
M cD owell court examined the criterion for first-tier eligibility, namely, rural 
residency.

58. M cD owell, 785 P.2d at 1.
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m eant to ensure an equal right to participate in fisheries, regardless 
of where one resides.”59

Three years after McDowell, the court again construed the “no 
exclusive right of fishery” clause in Alaska Fish Spotters A ss’n v. 
State Department o f  Fish and Game.™ That case involved a ban 
on aerial fish spotting, the practice of using aircraft to locate fish 
and direct the operations of commercial fishermen, in the Bristol 
Bay salmon fishery.61 The court held that the ban did not violate 
the “no exclusive right of fishery” clause. The court found that the 
ban furthered equal access because all fishermen were equally 
excluded from aerial spotting, and that the pilots were not excluded 
from the numerous other uses of the resource.62 This finding 
suggests that if a certain method or means is prohibited, and a 
group of individuals has no other way to use the resource, the 
remaining users may have been granted an unconstitutional 
“exclusive right” or “special privilege.”63

Decisions construing the “limited entry” provision of article 
VIII, section 15 give further insight into the application of the “no 
exclusive right of fishery” clause. The Alaska Supreme Court has 
recognized the tension created by the clauses’ simultaneous 
prohibition of exclusive rights in fisheries and the authorization of 
the state to limit entry.64 The court has harmonized this apparent 
conflict by adopting a test of “least possible impingement.”65 This 
goal is achieved by the “optimum num ber” provision of Alaska 
Statutes section 16.43.290. U nder this provision, the Commercial 
Fisheries F.ntry Commission establishes the optimum number of 
permits for each fishery. This number may be greater or less than

59. Id. at 9.
60. 838 P.2d 798 (Alaska 1992).
61. See A la s k a  A dm in . C o d e  tit. 5, § 06.378 (June 1990).
62. Id. O ther uses of the resource, as suggested by the court, were commercial 

fishing, participating in industries that support the fish harvest, using their planes 
to spot fish before an open harvest and transporting supplies and personnel for 
commercial fishing clients. Id. at 802.

63. The court made several other significant findings in upholding the fish 
spotter ban. First, it rejected the pilots’ claim that they constituted a "user group” 
entitled to protection under the common use clause. Id. at 802. The court held 
that user groups are defined according to the nature of the resource (fish or 
wildlife) and the nature of the use (commercial, sport or subsistence), and not 
according to the particular tool used to take the resource. Id.

64. See State v. Ostrosky, 667 P.2d 1184 (Alaska 1983).
65. M a t  1191.
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the actual number of permits issued for the fishery. If greater, the 
state must issue additional permits until the optimum number is 
reached.66 If lesser, the state must buy back permits until the 
optimum number is reached.67 The Alaska Supreme Court has 
found that this system strikes an acceptable balance between 
fishen nen’s interest in access and the state’s interest in conserving 
resources.68

Although limited entry is a unique situation, the “least 
impingement” principle iruy apply to other schemes that would 
create a special privilege for a subset of users.69 In those instanc­
es, the inquiry should focus on whether another scheme, less 
intrusive upon equal access values, could achieve the same goals. 
For example, the Alaska Supreme Court suggested in McDowell 
that a system based on individual characteristics could be used to 
determine subsistence eligibility so long as it only minimally 
infringes upon the rights of those who are excluded.70

As previously discussed, the common use clause does not 
prohibit restrictive registration systems, such as “superexclusive” 
fisheries, if the system’s restrictions on individuals result in greater 
public participation.71 By the same rationale, these systems should 
also survive the exclusive use prohibitions of the “no exclusive right 
of fishery” clause. It is the element of choice that distinguishes a 
system where the state assigns areas (such as the EG A  system)

66. A l a s k a  St a t . § 16.43.330 (1992).
67. Id . §§ 16.43.310-320.
68. Johns v. Commercial Fisheries Entry C o m m ’n, 758 P.2d 1256 (Alaska 

1988).
69. Analysis under the “no exclusive right of fishery" clause, as discussed 

earlier, applies only to situations where a portion of a user group is granted a 
privilege over the remaining members or potential members. The analysis is not 
applicable to differential treatment between resource uses, e.g., an advantage given 
to sport use over commercial use of a certain fish stock. These “preferences 
among beneficial uses” are the crux of fish and wildlife allocations, and they are 
specifically endorsed by the constitution. See A la s k a  C o n s t , art. VIII, § 4; 
McDowell v. State, 785 P.2d 1 (Alaska 1989); Meier v. State 739 P.2d 172 (Alaska 
1987); Kenai Peninsula v. State, 628 P.2d 897 (Alaska 1981).

70. M cD ow e ll, 785 P.2d at 3.
71. For example, the court came to this conclusion when comparing the 

competitive bidding system for allocating leases and exclusive concessions on state 
lands with the seniority system for granting EGAs. See Owsichek v. State, 763 
P.2d 488 (Alaska 1988). The court found that a bidding system is constitutional 
because it allows a wider field of applicants than does a system based on prior use, 
occupancy and investment in the area underlying the private rights. Id . at 497.
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from one where users register for areas (such as the superexclusive 
registration system). Even though a user may not have access to 
all areas, he or she is not initially excluded from any particular 
area. Thus, the apparent meaning of “equal access” is that no 
citizen enjoys guaranteed and exclusive use of a fish stock or 
wildlife population.

IV. T h e  “U n if o r m  A pp l ic a t io n ” C l a u s e

The third equal access clause, section 17 of Article VIII, is 
often called the “uniform application clause.” It states:

Laws and regulations governing the use or disposal of natural 
resources shall apply equally to all persons similarly situated with 
reference to the subject m atter and purpose to be served by the 
law or regulation.72

The legislative history of the “uniform application clause” is sparse. 
The commentaries to the constitutional convention refer to it only 
once: “This section is intended to exclude any especially privileged 
status for any person in the use of natural resources subject to the 
disposition of the state.”73

The Alaska Supreme Court recently interpreted the “uniform 
application” clause in Gilbert v. State.1* There the court examined 
regulations allocating salmon among “intercept” and “destination” 
fisheries.75 The regulations restrict harvest by fishermen who are 
further from spawning grounds in favor of fishermen who are closer 
to the grounds.76 Drawing on principles derived from earlier 
decisions, the court articulated a test for satisfying the “uniform 
application” clause. Because the individual interest in equal access 
to fish and game resources is a “highly important interest running 
to each person within the state,” the state must have ..n important 
purpose to countervail that interest.77 The state then has the 
burden of proving that the means used to further its important 
purpose are carefully drawn and designed for the ‘“least possible 
infringement on article V III’s open access values.’”73

72. A la s k a  C o n s t , art. viil, § 17.
73. 6 Proceedings of the Alaska Constitutional Convention 84 (Dec. 16,1955).
74. 803 P.2d 391 (Alaska 1990).
75. Id . at 393.
76. See A la s k a  ADMIN. CODE lit. 5, § 18.260 (June 1988).
77. G ilb e rt, 803 P.2d at 399.
78. Id . (quoting McDowell v. State, 785 P.2d 1, 10 (Alaska 1989)).
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A question left open by the Gilbert test concerns the meaning 
o f “open access.” One type of access not likely to be protected by 
this test involves access by one user group and a resulting denial of 
access to another user group. Inequality of access between user 
groups results from the need to allocate resources and derives 
support from the constitution’s sanction of “preference among 
beneficial uses.”79 Due to the court’s ability to distinguish user 
groups, it is unlikely that an allocation conflict would ever reach 
the potentially problematic final step of the Gilbert test. Compet­
ing groups will likely differ in meaningful ways and, thus, the issue 
would not qualify for analysis under the test. For example, the 
opposing fisheries in Gilbert differed in their biological spawning 
patterns, historic catch levels, and participation.60 Thus, because 
the fisheries were not “similarly situated,” there was not a “non- 
uniform classification,” and the uniform application clause was not 
implicated.61

M ore likely, the Gilbert test applies to situations involving 
individual access to resource user groups. This inference derives 
from the court’s distinction between allocation and limits on 
admission to these groups.82 This interpretation of Gilbert is also 

. consistent with the court’s decisions in McDowell and the limited 
entry cases. All of these cases examined limits on admission to 
user groups, not inter-group allocations.

In Kenaitze Indian Tribe v. State , s 3  however, which is present­
ly pending before the Alaska Supreme Court, a superior court 
interpreted the Gilbert decision differently. Kenaitze arose from 
the prohibitions on subsistence fishing and hunting established by 
a 1992 statute.64 That statute states:

Tlie boards may not permit subsistence hunting or fishing in a 
nonsubsistence area. The boards, acting jointly, shall identify by 
regulation the boundaries of nonsubsistence areas. A non­
subsistence area is an area or community where dependence

79. A l a s k a  C o n s t , art. vm, § 4.
SO. G ilb e rt, 803 P.2d at 399.
81. Similarly, the G ilb e rt test also did not apply to the ban on fish spotting in 

Bristol Bay. Because the ban applied equally to all citizens, there was no “non- 
uniform classification" and, therefore, the uniform application clause was not 
implicated. Alaska Fish Spotters Ass’n v. State Dep’t of Fish and Game, 838 P.2d 
798, 804 (Alaska 1992).

82. Sec M cD o w e ll, 785 P.2d at 8.
83. No. 3AN-91-4569 (Alaska Super. Ct. Oct. 26, 1993).
84. A la s k a  S t a t .  § 16.05.258(c) (1992).
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upon subsistence is not a principal characteristic of the economy, 
culture, and way of life of the area or community.85

Residents of nonsubsistence areas challenged this provision, 
claiming it violated the equal access clauses.86 Despite finding 
that the legislature’s purpose for authorizing nonsubsistence areas 
was to allocate resources, the superior court struck down the 
provision under the Gilbert test.87

In Kenaitze, the superior court added a new condition for 
allocating natural resources. It held that, under the “least possible 
infringement” standard, the state could not prohibit subsistence 
activities in a certain area without first considering whether 
resources there could support some kind of balance between all 
possible uses.88 Generally, this decision means that the state may 
not allocate resources so that one use is excluded in an area while 
maintaining others unless there is a finding that resource abun­
dance will not support all uses simultaneously.

V. U n if y in g  T h e m e s  A m o n g  t h e  E q u a l  A c c e ss  Cl a u ses

There are several common themes and principles unifying the 
equal access clauses. Among these common themes are the 
clauses’ reference to territorial fish and wildlife management, their 
prohibition on exclusive or special privileges and their focus on 
individual admission to resources “user groups.”

A. Reference tc Territorial Fish and Wildlife Management

In several opinions construing the equal access clauses, the
Alaska Supreme Court has referred to pre-statehood fish and
wildlife management practices. The court has assumed that the
framers of the constitution wore aware of these practices, and has
consistently concluded that they did not intend the clauses to
prohibit contemporary practices that are equivalent to historic ones.

In Owsichek v. State™ for example, the court stated:
We observe initially that, in guaranteeing people “common use” 
of fish, wildlife and water resources, the framers of the constitu­
tion clearly did not intend to prohibit all regulation of the use of 
these resources. Licensing requirements, bag limits, and seasonal 
restrictions, for example, are time-honored methods of conscrv-

85. Id .
86. K ena itze , No. 3AN-91-4569, slip op. at 4.
87. Id . at 12.
88. Id . at 10.
89. 763 P.2d 488 (Alaska 1988).
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ing the resources that were respected by delegates to the
constitutional convention.90

Similarly, in State v. Hebert, 91 the court observed that gear size 
and “time and area” limitations are among “time honored brakes” 
imposed on fishermen to achieve conservation.92 The court 
upheld superexclusive registration for herring fisheries because 
convention debates did not reveal an intent to prohibit a compara­
ble, pre-statehood management tool, namely exclusive registration 
for salmon fisheries.93 The court came to a similar conclusion 
regarding the ban on fish spotting in Alaska Fish Spotters A ss’n v. 
State Department o f  Fish ancl Game?* Because the framers of the 
constitution submitted the constitutional provision simultaneously 
with an ordinance prohibiting fish traps, the court concluded that 
the framers had found nothing inconsistent in adopting the 
common use clause while concurrently banning certain methods 
and means of harvest.95

Although the court has recognized historic conservation 
practices, it is not clear whether the existence of a general 
conservation purpose will excuse a violation of equal access 
principles. On the one hand, usefulness in wildlife conservation 
and management was not sufficient to save the EG A system from 
being declared unconstitutional.96 On the other hand, the court 
implied in McDowell that an exclusionary system would be more 
acceptable if it served conservation purposes.97

B. Prohibition on Exclusive or Special Privileges
One principle that applies to all of the equal access clauses is 

reflected in the wording of the “no exclusive right of fishery” 
clause.98 The court has interpreted this clause consistently, stating 
that “ [although the ramifications of these clauses are varied, they

90. Id . at 492.
91. 803 P.2d 863 (Alaska 1990).
92. Id . at 866-67.
93. Id . at 866.
94. 838 P.2d 798 (Alaska 1992).
95. Id . at 802.
96. See Owsichek v. State, 763 P.2d 488 (Alaska 1988).
97. M cD ow e ll, 785 P.2d at 9. “W e  do not imply that the constitution bars all 

methods of exclusion where exclusion is required for species protection reasons.” 
Id .

98. A la s k a  C o n s t , art. V I I I ,  § 15.
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share at least one meaning: exclusive or special privileges to take 
fish and wildlife are prohibited.”99

The court has not limited its “no exclusive right or privilege”
analysis to the “no exclusive right of fishery” clause. The court has
similarly held that the common use and the uniform application 
clauses were also intended to prohibit exclusive or special privileg­
es.100

C. Individual Admission to Resource “User Groups”
The equal access clauses also scrutinize limits on admission to

user groups.101 In fact, the EG A  system and the rural residency 
criterion, the only state actions struck down under the clauses, have 
both involved such user group admission limits.102 Thus, it is 
important to understand the meaning of “user group” in fish and 
wildlife management in order to fully comprehend the application 
of the equal access clauses.

In the context of the common use clause, the court has defined 
user group according to “the nature of the resource (i.e., fish or 
wildlife) and the nature of the use (i.e., commercial, sport or 
subsistence).”103 User groups include recreational hunters,

99. M cD o w e ll, 785 P.2d at 6.
100. See, e.g., State v. Hebert, 803 P.2d 863 (Alaska 1990).
101. See, e.g., Tongass Sport Fishing Ass’n v. State, 866 P.2d 1314 (Alaska 1994) 

(‘‘[T]he ‘common use’ clause of article VIII, section 3, the ‘no exclusive right of 
fishery’ clause of section 15, and the ‘uniform application’ clause of section 17 are 
not implicated unless limits are placed on the admission to resource user groups.’’).
102. This principle was recognized in a recent superior court decision. In 

K o d ia k  S ea food  P rocesso rs A s s ’n v. S tate, No. 1JU-93-274 Cl, slip op. (Alaska Sup. 
Ct. Sept. 14,1993), seafood processors challenged an exploratory scallop fishing 
permit issued by the Department of Fish and Game to a commercial fisherman. 
The permit allowed the fisherman, under the control of department biologists, to 
operate a scallop dredge in an area closed to commercial scallop fishing. Id . at 2-
3. Plaintiffs claimed, inter alia, that issuance of the permit violated the equal 
access clauses. Id . at 4-5.

The superior court found that the issuance of the permit did not constitute the 
opening of a “commercial fishery” because it occurred at an exploratory, test- 
fishing stage during which no user group had access to the resource. Id . at 20-21. 
‘‘Until the resource is open to recognized user groups, and the plaintiffs are 
excluded from a particular user group,... there can be no violation of the ‘equal 
access clauses.”' Id . at 22. This holding is presently being appealed to the Alaska 
Supreme Court. K o d ia k  S ea food  P rocessors A s s ’n v. S tate, No. S-5987.
103. Alaska Fish Spotters Ass’n v. State Dep’t of Fish and Game, 838 P.2d 798, 

803 (Alaska 1992).
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subsistence hunters, sport fishermen, commercial fishermen, 
personal use fishermen, subsistence fishermen and even profession­
al hunting guides.104 However, the court has rejected a definition 
of “user group” that is based on a particular means or method of 
using the resource. For example, persons who operate aircraft for 
aerial fish spotting are not a user group for purposes of the 
common use clause.105

The court revisited the “user group” issue recently in Tongass 
Sport Fishing A ss’n v. State.106 In 1991, the Board of Fisheries 
allocated chinook salmon in southeast Alaska between the 
commercial troll and sport fisheries by establishing a percentage of 
the harveslable stock which each group could catch. Several sport 
fishing groups filed a suit challenging the allocation scheme, 
claiming, inter alia, that the system violated both the common use 
and the no exclusive right of fishery clauses of Article VIII.107

In rejecting the Article VIII claim, the Alaska Supreme Court 
restated principles announced in earlier opinions on the equal 
access clauses. The court affirmed that the equal access clauses are 
not implicated unless the state places limits to admission on 
resource user groups.108 The court cited several opinions, includ­
ing Gilbert and Alaska Fish Spotters A ss’n, in which the Board’s 
authority to allocate among different fisheries had been recognized, 
and distinguished allocating resources from placing limits on 
admission to resource user groups.109

VI. T h e  E q u a l  A c cess  C l a u s e s ’ R e l a t io n  t o  O t h e r  
C o n s t it u t io n a l  P r o v isio n s

The equal access clauses do not function in a vacuum. In fact, 
the clauses are significantly influenced by at least two other 
constitutional provisions. Specifically, the Alaska Supreme Court 
has had to square the equal access clauses with the “preferences 
among beneficial uses” clause of Article VIII, section 4. Addition-

104. The court recognized that "[t]he work of a guide is so closely tied to 
hunting and taking wildlife that there is no meaningful basis for distinguishing 
between the rights of a guide and the rights of a hunter under the common use 
clause.” Owsichek v. State, 763 P.2d 488, 497 n.15 (Alaska 1988).
105. A la s k a  F ish  S po tte rs A s s ’n, 838 P.2d at 803.
106. 866 P,2d 1314 (Alaska 1994).
107. Id . at 1315.
108. Id .



■n, ally, because the equal access clauses have been called “a special
n- type of equal protection guarantee,” it is necessary to compare the
)n standard of review used by the court to apply the equal access
of clauses with the equal protection test articulated by the court under
or Article I, section 1 of the state’s constitution,
le

A. The ‘‘Preferences Among Beneficial Uses” Clause
ss Article VIII, section 4 of the Alaska Constitution provides:
2S Fish, forests, wildlife, grasslands, and all other replenishable
ie resources belonging to the State shall be utilized, developed, and
3f maintained on the sustained yield principle, s u b je c t to  p re fe re n c e s
. a m o n g  b e n e fic ia l u s e s .™
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The Alaska Supreme Court has recognized the tension between the 
1 equal access clauses, which prohibit exclusive rights and special

privileges, and the last phrase of section 4, which authorizes 
rt “preferences.” In McDowell v. S ta te" ' Justice Moore rejected
5I any implication in the majority opinion that all preferences,

especially subsistence preferences, would violate the equal access 
n clauses.112 Justice Moore noted the apparent conflict between the
I clauses’ prohibition against special privileges and section 4, which
. “clearly authorizes some preferences based upon uses.”113 More-
I over, in his dissenting opinion, Justice Rabinowitz argued that the
n’ majority decision would conflict with the explicit language of

section 4, which explicitly authorizes rural preferences.114
The court has attempted to clarify this apparent conflict by 

distinguishing between allocating resources among resource uses 
and limiting admission to resource user groups. In Kenai Peninsu­
la Fisherman’s Cooperative A ss’n v. State115 the court stated:

’’ While section 15 [the “no exclusive rights" clause] does prohibit
r granting monopoly fishing rights, that section was not meant to
t prohibit differential treatment of such diverse user groups as
s commercial, sports, and subsistence fishermen. To conclude that,

because a certain species is made available for sport fishing in a 
given area, commercial fishing of the same species must also be 
allowed, would be to go far beyond the purpose of the sec­
tion.116

110. A L A S K A  C O N S T ,  art. VIII, § 4 (emphasis added).
111. l°-5 P.2d 1 (Alaska 1989).
112. Id . at 13 (Moore, J., concurring).
113. Id . (Moore, J., concurring).
114. Id . at 17 (Rabinowitz, J., dissenting).
115. 628 ̂  897 (Alaska 1981).
116. Id . at 904.
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In McDowell v. State117 the court stated that “[t]he state may, 
indeed must, make allocation decisions between sport, commercial, 
and subsistence users. That authority, however, does not imply a 
power to limit admission to a user group.”118 As an allocative 
system, such application is unauthorized under the “preferences” 
phrase of section 4.

B. Equal Access and Equal Protection

Because the uniform application clause requires that laws and 
regulations “apply equally to all persons similarly situated,”119 it 
provides a clear equal protection guarantee for the use and disposal 
of natural resources. In McDowell, the court described the equal 
access clauses in general as “a special type of equal protection 
guarantee.”120 This raises the question of how analysis under 
A laska’s equal protection clause differs from analysis under the 
equal access clauses, and in particular, under the uniform applica­
tion clause.

The equal protection clause in Article I, section 1 of the
Alaska Constitution provides that “all persons are equal and
entitled to equal rights, opportunities, and protection under the law
. . . .”121 W hen determining whether legislation comports with
this clause, Alaska courts employ a “sliding” test that the Alaska
Supreme Court has described as follows:

W e  first determine the importance of the individual interest 
impaired by the challenged enactment. W e  then examine the 
importance of the state interest underlying the enactment, that 
is, the importance of the enactment. Depending on the impor­
tance of the individual interest, the equal protection clause 
requires that the state’s inti .st fall somewhere on a continuum 
from mere legitimacy to a compelling interest. Finally, we 
examine the nexus between the state interest and the state’s 
means of furthering that interest. Again depending upon the 
importance of the individual interest, the equal protection clause 
requires that the nexus fall somewhere on a continuum from 
substantial relationship to least restrictive means.122

117. 785 P.2d 1 (Alaska 19S9).
118. Id . at 8.
119. A la s k a  C o n s t , art. VUI, § 17.
120. M cD ow e ll, 785 P.2d at 11.
121. A la s k a  C o n s t , art. I, § 1.
122. State v. Knserch Constr., Inc., 787 P.2d 624,631-32 (Alaska 1989) (footnote 

omitted).



Before M cDowell, the court had said very little about the test 
for applying the “uniform application clause,” nor had it discussed 
the equal access clauses in terms of equal protection. In one 
instance, the court opined that in cases involving natural resources 
the “uniform application clause” may require more stringent review 
of a statute than does the general equal protection clause.123 
However, the court did not articulate a specific standard to be 
applied to natural resource cases.
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I In McDowell, the court implicitly followed an equal protection
t analysis in striking down the rural residency preference in the
J subsistence law. Placing the McDowell analysis into the equal
1 protection framework leads to the conclusion that the “individual
i interest” at issue was the interest of each person in the state in
r participating in subsistence uses of renewable resources. The court
J said that this was a “highly important” interest.124

As for the competing state interest, the court said that it must 
be at least “im portant” to sustain legislation that burdens the equal 

'  access clause.125 The court noted that an “important” state
1 interest em bodied in the subsistence law was “to ensure that those
/ Alaskans who need to engage in subsistence hunting and fishing in
l order to provide for their basic necessities are able to do so.”126
i In analyzing the “nexus” between the state’s “important"

interest and the legislation’s “means” for accomplishing it, the court 
held that the governm ent’s approach must be the “least possible 
infringement on article V III’s open access values.”127 When the 
court applied this standard, it concluded that the “means used to 
accomplish this purpose [were] extremely crude.”128 Specifically, 
the court pointed to evidence showing that there were “substantial 
numbers of Alaskans living in areas designated as urban who have 
legitimate claims as subsistence users. Likewise, there are substan­
tial numbers of Alaskans living in areas designated as rural who 
have no legitimate claims.”129 Thus, the court’s ground for 
striking down the rural-urban classification scheme was that it was

123. Gilman v. Martin, 662 P.2d 120 (Alaska 1983).
124. M cD o w e ll, 785 P.2d at 10.
125. Id .
126. Id .
127. Id .
128. Id .
129. Id . at 10-11.
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both under-inclusive and over-inclusive.130 In his McDowell conc­
urrence, Justice M oore stated that he would have followed an 
explicit equal protection analysis under article 1, section 1 of the 
Alaska constitution. H e argued that the individual interest at 
stake, access to wildlife for subsistence purposes, was “a species of 
the im portant right to engage in economic endeavor.”131 The 
subsistence law, therefore, would be subjected to “close scrutiny,” 
and it would have to at least be “closely related to an important 
state interest.”132 Justice Moore called the state’s interest more 
than “im portant”; it was “compelling.”133 Therefore, Justice 
Moore would have found the subsistence law defective because its 
classification scheme established only a modest correlation, rather 
than a close relationship, between those who resided in rural areas 
and those who were dependent on subsistence hunting and 
fishing.13'1

In dissent, Justice Rabinowitz maintained that the individual 
interest at stake, the right to participate in subsistence hunting and 
fishing, was not a fundamental right. Thus, Justice Rabinowitz 
argued, the “strict scrutiny” and “least restrictive alternative” 
standards were not applicable.135 Justice Rabinowitz therefore 
concluded that the means-end fit of the subsistence criterion was 
sufficiently close to satisfy equal protection under both the 
“uniform application clause” and under the general equal protec­
tion clause of the constitution.136

Recently, the Alaska Court of Appeals addressed the issue of 
whether the Alaska Supreme Court had created a constitutional 
analysis for the equal access clauses that was distinct from its 
analysis for the equal protection clause. The Court of Appeals 
stated that the Alaska Supreme Court appeared to use the same

130. M cD ow e ll, 785 P.2d at 10-11. After striking down the “extremely crude” 
means for distinguishing persons who were eligible for subsistence uses, the court 
suggested a legislative solution: “A  classification scheme employing individual 
characteristics would be less invasive of the article VIII open access values and 
much more apt to accomplish the purpose of the statute than the urban-rural 
criterion." Id . at 11.
131. Id . at 13 (Moore, J., concurring).
132. Id . (Moore, J., concurring).
133. Id . (Moore, J., concurring).
134. Id . (Moore, J., concurring).
135. Id . at 19 (Rabinowitz, J., dissenting).
136. Id . (Rabinowitz, J., dissenting).
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approach for both, requiring the state to meet a rigorous test.137 
The state m ust dem onstrate both an “im portant” legislative 
purpose and m eans narrow ly tailored to accomplish that pur­
pose.138

V II. C o n c lu s io n
The equal access clauses are unique to A laska’s constitution 

and, at the sam e time, based on established, historic principles 
arising under the public trust doctrine, pre-statehood fish and 
wildlife m anagem ent policy and equal protection analysis. 
A lthough largely neglected in their first three decades, the clauses 
have recently been frequently scrutinized by the A laska Suprem e 
Court. In six opinions since 1987, the court has a ttem pted  to 
clarify the m eaning of “equal access” as it applies to  A laska’s fish 
and wildlife. W hile exclusive and special privileges to take 
subsistence resources are prohibited, these limitations are qualified 
by constitutional provisions that authorize limited entry to 
commercial fisheries and that enable the state to establish prefer­
ences am ong various uses. From among these provisions, one 
fundam ental, consistently applied principle has emerged: Lim ita­
tions on adm ission to fish and wildlife “user groups” are subject to 
strict judicial scrutiny under the equal access clauses.

Several o ther principles have evolved pertaining to the 
individual equal access clauses. The common use clause, for 
example, disallows the “privatization” of public fish and wildlife 
resources, especially if special privileges are long-term and do not 
com pensate the public. The “no exclusive right of fishery” clause 
requires a “ least possible infringem ent” inquiry when faced with a 
scheme that creates exclusive rights in fisheries, even if it is a form 
of limited entry. A  sim ilar test under the “uniform application” 
clause applies to nonuniform  classifications among Alaskans who 
harvest these resources.

The pending A laska Suprem e Court decision in K e n a itz e  
In d ia n  T rib e  v. S ta te m  affords the court an opportunity to clarify 
the nature o f the “access” guaranteed by the constitution. 
O w sic h e k  v. S ta te m  and M c D o w e ll v. S ta tew  hold that “ access”

137. Baker v. State, 878 P.2d 642, 644-45 (Alaska Ct. App. 1994).

139. No. 3AN-91-4569 (Alaska Super. Ct. Oct. 26, 1993).
140. 763 P.2d 488 (Alaska 1988).
141. 785 P.2d 1 (Alaska 1989).

138. Id.
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m eans access to m em bership in a user group. O ther decisions hold 
th a t “access” does not m ean equal opportunity am ong user groups 
to harvest fish and wildlife.142 However, the issue of w hether the 
state  may limit access to fish and wildlife outside of the context of 
a user group has no t been decided.143 A nother unanswered 
question is w hether a restriction on a certain use o f a resource may 
be justified by the  availability of o ther uses of that resource.144 
W ith A laska’s finite resources and A laskans’ growing dem and for 
fish and wildlife, the  equal access provisions o f the constitution will 
have a continuing, central role in providing answers.

142. See, e.g., Kcnai Peninsula v. State, 628 P.2d 897 (Alaska 1981).
143. There is some support fo r the idea that the court may lim it access outside 

o f this context. In interpreting the White Act, the territo ria l predecessor to the 
“ no exclusive right o f fishery clause," the United States Supreme Court stated that 
'“ [ejxclusive,1 as used in Section 1 o f the White Act, forbids not only a grant to a 
single person or corporation but to any special group o r number o f people." 
Hynes v. Grimes Packing Co., 337 U.S. 86,122 (1949) (emphasis added).

144. The answer to this question is probably yes. In Alaska Fish Spotters Ass’n 
v. State Dep't of Fish and Game, one reason the ban on fish spotting was found 
not to violate the common use clause is because there were alternative ways that 
aerial spotters could still use the fisheries resource. 838 P.2d at 802.
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BY THE HOUSE RESOURCES COMM ITTEE
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Sponsor(i): HOUSE RESOURCES COMM ITTEE
A BILL 

FOR AN ACT ENTITLED 

"An Act relating to subsistence uses of fish and game and to preferred uses of 

fish and game."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND INTENT, (a) The Alaska State Legislature finds that

(1) the ability to harvest fish and game for personal and family use for 

sustenance is a fundamental right under the Constitution of the State of Alaska;

(2) the common use clause of the Constitution of the State of Alaska imposes 

on the state a trust duty to manage the fish, game, and water resources of the state for the 

benefit of all the people;

(3) the harvest of fish and game for personal and family use for sustenance is 

the highest and best use of fish and game;

(4) the fish and game resources of Alaska have adequate biological and 

reproductive capacity to provide an abundance of fish and game for all users.

(b) It is the intent of the Alaska State Legislature to provide
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(1) for a preference for personal and family use of fish and game for 

sustenance that parallels the Congressional intent underlying the subsistence preference under 

Title V m  of the Alaska National Interest Lands Conservation Act but does not violate the 

fundamental constitutional rights of Alaskans to subsistence, equal protection, and common 

use of fish and game under the Constitution of the State of Alaska;

(2) a greater role for local fish and game advisory committees and regional fish 

and game councils in the review and approval of regulations governing the use o f fish and 

game resources;

(3) for a greater abundance of fish and game resources to serve as a source of 

food for persons who depend on those resources for personal and family use for sustenance.

* Sec. 2. AS 16.05 is amended by adding a new section to article 7 to read:

Sec. 16.05.911 Preferred use of fish and game. The harvest of fish and 

game tor personal or family use for sustenance by residents is the highest and best use 

of fish and game. Notwithstanding other provisions of this chapter, the Board of 

Fisheries, the Board of Game, and the department shall adopt regulations, policies, and 

management plans to implement a preference for consumptive use of fish and game 

for personal or family use for sustenance over other uses of fish and game.
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CS FOR HOUSE BILL NO. 406(RES)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY THE  HOUSE RESOURCES COMM ITTEE

Offered:
Referred:

Sponsors): HOUSE RESOURCES COMM ITTEE
A BILL

FOR AN ACT EN TITLED

"A n A ct relating  to fish and game."

BE IT  EN A CTED  BY TH E LEGISLATURE O F TH E STATE O F ALASKA:

* Section 1. FINDINGS AND INTENT, (a) The legislature finds that

(1) the ability to take fish and game for personal and family use for sustenance 

is a fundamental right under the Constitution of the State of Alaska;

(2) the common use clause of the Constitution of the State of Alaska imposes 

on the state a trust duty to manage the fish, game, and water resources o f the state for the 

benefit o f all the people;

(3) the harvest of fish and game for personal and family use for sustenance is 

the highest and best use of fish and game;

(4) the fish and game resources of Alaska have adequate biological and 

reproductive capacity to provide an abundance of fish and game for all users;

(5) the harvest of fish and game for personal and family use for sustenance 

Joes not constitute or affect interstate commerce and is not subject to regulation under the 

:ommerce clause of the Constitution of the United States.
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(b) It is the intent of the legislature to provide

(1) a preference for personal and family use of fish and game for sustenance 

that parallels the Congressional intent underlying the subsistence preference under Title VTH 

of the Alaska National interest Lands Conservation Act (P.L. 96-487) but does not violate the 

fundamental constitutional rights of Alaskans to sustenance, equal protection, and common use 

of fish and game under the Constitution of the State o f Alaska;

(2) a greater role for local fish and game adviso: v committees and regional fish 

and game management boards in the review and approval of regulations governing the use of 

fish and game resources;

(3) for a greater abundance of fish and game resources to serve as a source of 

food for persons who are dependent on fish and game for personal and family use for 

sustenance.

* Sec. 2. AS 16 is amended by adding a  new chapter to read:

Chapter 16. Use of Fish and Game for Sustenance.

Sec. 16.16.010. Preferred use of fish and game. The hai \fest o f fish and 

game for personal and family use for sustenance by residents is the highest and best 

use of fish and game. The Board of Fisheries, the Board of Game, and the department 

shall adopt regulations, policies, and management plans to implement a preference for 

consumptive use of fish and game for personal and family use for sustenance over 

other uses o f fish and game.

Sec. 16.16.020. Dependence on fish and game for sustenance, (a) The 

Board of Fisheries and the Board of Game acting jointly shall identify and define areas 

of the state where fish and game dependent uses exist. A fish and game dependent use

area is an area where dependence on fish and game for personal and family use for

sustenance is the principal characteristic of the economy and way of life o f the area.

In determining whether dependence on fish and game for personal and family use for 

sustenance is the principal characteristic of the economy and way of life o f an area 

the Board o f Fisheries and the Board of Game shall jointly consider the relative 

importance of dependence on fish and game in the context of the totality of the 

following socioeconomic characteristics of the area:

(1) the social and economic structure;
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(2 ) the stability of the economy;

(3) the extent and kinds of employment for w ages, including full-time, 

part-tim e, temporary, and seasonal employment;

(4) the amount and distribution o f cash incom e am ong those who live

WORK DRAFT WORK DRAFT 0-LS1573VH

in the area; 

the area; 

area;

(5) the cost and availability of goods and services to  those who live in

(6 ) the variety of fish and game species used by those who live in the

(7) the seasonal cycle o f economic activity;

(8 ) the percentage of those who live in the area participating in hunting 

and fishing activities or using wild fish and game;

(9) the harvest levels o f fish and gam e by those w ho live in the area;

( 1 0 ) the historical, social, and econom ic values associated with the 

taking and use o f  fish and game;

( 1 1 ) the geographic locations where those who live in the area hunt and

fish;

( 1 2 ) the extent of sharing and exchange o f fish and gam e by those who 

live in the area;

(13) the other sources o f direct and indirect econom ic support available

in the area;

(14) additional similar factors the boards establish by regulation to be 

relevant to a determ ination under this subsection.

(b) If  the Board of Fisheries or the Board o f  Game, as appropriate, determines 

that a  shortage o f  fish or game resources available for harvest in a fish and gam e 

dependent use area exists, the board may establish a preference for fish o r gam e 

dependent uses and, consistent with sustained yield, reserve a sufficient portion o f the 

resource to provide a  reasonable opportunity to satisfy the need for fish and gam e 

dependent uses o f  the resource. A board shall make its determ ination o f whether 

sufficient fish or gam e resources exist in an area to provide a  reasonable opportunity 

to satisfy fish and gam e dependent uses of the resource based on the recommendations
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of the departm ent’s area management biologist for the area, the regional fish and game 

board for the area, and the advisory committees for the area. The preference 

established under this subsection shall be extended to a  person who is determ ined to 

be dependent on fish and game for personal and family use for sustenance under (c) -

(g) o f this section. In a time of shortage of fish or gam e resources, the appropriate 

board may adopt a regional preference among beneficial uses o f  fish and game by 

requiring that the flesh or meat of fish and game be consum ed within the region where 

the fish or gam e was taken.

(c) A person is dependent on fish and game for personal and fam ily use fo r 

sustenance if the person

(1) possesses a $5 resident hunting, trapping, and sport fishing license 

issued under AS 16.05.340(a)(6); and

(2 ) subm its to the local fish and game advisory com m ittee for the area 

in which the person lives a signed written statement that the person

(A) is dependent on fish and gam e for personal and family use 

for sustenance or has no alternate means o f sustenance as the result of the 

absence o f a cash-based economy in the area where the person lives or as the 

result o f  the person’s decision to adopt a fish and gam e dependent life style;

(B) has consumed in the preceding 12 m onths a m inim um  

num ber o f  species or groups of species of fish and game, as determined by the 

Board o f Fisheries and die Board of Game acting jointly; the minimum num ber 

o f species or groups of species or the groups o f  species may vary among the 

fish and gam e management regions of the state in accordance with the diversity 

o f fish and gam e species in each region; and

(C) has shared fish and gam e resources taken by the person 

with a  m inim um  number o f households, as determ ined by the Board o f 

Fisheries and the Board o f Game acting jo in tly , or received fish and gam e 

resources taken by members o* a minimum num ber o f other households, as 

determ ined by the Board o f Fisheries and the Board o f Game acting jointly.

(d) Each local fish and gam e advisory com m ittee shall review the written

statements submitted by persons asserting a dependence on fish and game for personal
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and family use for sustenance and make recommendations as to whether the person is 

entitled to a preference under (b) o f this section. An advisory com m ittee may hold a 

hearing to gather additional information regarding w hether a person is dependent, on 

fish and gam e for peisonal and family use for sustenance. Each advisory com m ittee 

shall forw ard its recom m endaiions regarding each person’s eligibility for a preference, 

all written statem ents received by the advisory com m ittee, and all additional 

information collected by the advisory committee to the regional fish and gam e board 

for the region in w hich the advisory committee is located. The regional board shall 

defer to a recom m endation made by an advisory com m ittee unless a person disputes 

the recom m endation o f  the advisory committee under (e) o f  this section.

(e) A person who disputes the recommendation o f the advisory com m ittee as 

to the person’s eligibility for the preference may appeal the recom m endation to the 

regional fish and gam e board for the region in which the person lives. The regional 

board shall make a determ ination as to whether the person is dependent on fish and 

game for personal and fam ily use for sustenance and should be recom m ended to the 

Board o f Fisheries and the Board o f Game to receive the preference authorized under

(b) o f this section. Proceedings of a regional board under this subsection are subject 

to AS 44.62.330 - 44.62.630.

(f) Each regional fish and game board shall forw ard all recom m endations, 

written statements, and additional information received from  the advisory com mittees 

in the region, together with recommendations made by the regional board under (e) o f 

this section and additional information collected by the regional board, to the Board 

o f Fisheries and the B oard of Game. The Board o f Fisheries and the Board o f Game, 

acting jointly, shall m ake the final determination as to who is entitled to the preference 

authorized under (b) o f this section. The boards shall defer to the recom m endations 

o f the advisory com m ittees and the regional fish and gam e boards unless a person 

disputes the recommendation made by an advisory committee or a regional board. The 

boards shall hold a hearing subject to AS 44.62.330 - 44.62.630 to m inal 

determination o f w hether the person is dependent on fish and gam e for personal and 

family use for sustenance.

(g) A person who is determined by the Board o f Fisheries and the Board o f

0-LS1573\H
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G am e to be dependent on fish and gam e for personal and family use for sustenance 

may take fish and gam e in any location in the state where a preference for the harvest 

of fish o r gam e for personal and family use for sustenance has been established under

(b) o f  this section.

(h) T he B oard o f Fisheries and the Board o f Gam e shall adopt regulations 

governing the allow able level of noncommercial barter and sharing o f fish and game 

resources taken for personal and fam ily use for sustenance. The boards shall set the 

level o f allowable noncommercial barter at a documented historical level that does not 

subject barter o f fish  and game taken for personal and fam ily use for sustenance to 

federal regulation under the com m erce clause o f the Constitution o f the United States.

Sec. 16.16.095. D efin itions. In this chapter,

(1) "principal" means more than 50 percent;

(2 ) "reasonable opportunity" means an opportunity, as determined by 

the Board o f F isheries or the Board of Game, as appropriate, that allows a person to 

participate in a fishery or hunt that provides a normally diligent participant with a 

reasonable expectation of success o f taking of fish or game; "reasonable opportunity" 

does not mean a guarantee o f taking fish or game;

(3) "shortage" means the amount of fish or gam e resources available 

for harvest is not sufficient to reasonably provide for the sustenance needs o f persons 

who are dependent upon fish and gam e for personal and family use for sustenance;

(4) "sustained yield" means a level of utilization o f a fish or game 

population for consum ptive uses by humans that is capable o f  being maintained in 

perpetuity.

* Sec. 3. AS 16.05.090(c) is am ended to read:

(c) There is established in the department a section of fish an d  gam e 

d ep en d e n t use [SUBSISTENCE HUNTING AND FISHING].

* Sec. 4. AS 16.05.094 is amended to read:

Sec. 16.05.094. D uties o f  section o f fish a n d  gam e d ep en d en t use 

[SU B SIST E N C E  H U N T IN G  AND FISH IN G ]. The section o f fish an d  gam e 

d ep en d en t use [SUBSISTENCE HUNTING AND FISHING] shall

( 1) com pile existing data and conduct studies to gather information,
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including data from persons dependent upon fish and  gam e fo r personal and  family 

use fo r su sten an ce  [SUBSISTENCE USERS], on all aspects o f the role o f 

[SUBSISTENCE] hunting and fishing fo r fish and  gam e d ep e n d e n t use in the lives 

of the residents o f  the state;

(2 ) quantify the amount, nutritional value, and extent o f dependence on 

food acquired through [SUBSISTENCE] hunting and fishing fo r  fish a n d  gam e 

d ep en d en t u se :

(3) m ake information gathered available to the public, appropriate 

agencies, and other organized bodies;

(4) assist the department, the Board o f Fisheries, and the Board o f 

Game in determ ining what uses of fish and game, as well as which users and what 

methods, should be term ed fish and  gam e dependen t [SUBSISTENCE] uses, users, 

and methods;

(5) evaluate the im pact o f state and federai laws and regulations on 

[SUBSISTENCE] hunting and fishing fo r fish an d  gam e d e p e n d e n t use and, when 

correctiv action is indicated, make recommendations to the departm ent;

(6 ) m ake recommendations to the Board o f  Gam e and the Board o f 

Fisheries regarding adoption, amendment* and repeal o f regulations affecting

[SUBSISTENCE] hunting and fishing fo r fish and  gam e d ep e n d e n t u se :

(7) participate with other divisions in the preparation o f  statewide and 

regional m anagem ent plans so that those plans recognize and incorporate the needs of 

[SUBSISTENCE] users o f fish and game fo r fish a n d  gam e d ep e n d e n t u se .

* Sec. 5. AS 16.05 is am ended by adding a new section to read:

Sec. 16.05.245. Review o f regu la to ry  p rop o sa ls , (a) N otw ithstanding 

AS 44.62, each proposal for a regulation to be adopted by the Board of Fisheries or 

the Board o f  Game shall be submitted to local fish and gam e advisory com m ittees and 

regional fish and gam e boards that may be affected by the proposal. Each advisory 

com m ittee and regional board may review the proposed regulation and subm it

comments and recom m endations regarding the proposal to the Board o f F isheries o r

the Board o f G am e, as appropriate. This subsection does not apply to em ergency 

regulations considered by either the Board of Fisheries or the Board o f Game.
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(b) The Board of Fisheries and the Board o f Game shall carefully review each 

recom m erdation  made by a regional fish and game board and shall defer to the 

recom m endation o f the regional board, unless

( 1) there is a contrary recom mendation from another regional board;

(2 ) the recommendation is not consistent with the conservation o f  the 

fish or gam e resource;

(3) the recom mendation involves issues o f  statewide significance; or

(4) the recommendation involves conflicts between regional boards.

(c) If  the Board of Fisheries or the Board o f Game chooses not to follow  the 

recom m endation o f an advisory com m ittee or a regional board, the appropriate 

statew ide board shall inform the advisory com m ittee or regional board o f  the action 

and state the reasons for not following the recommendation.

(d) Subject to (a) and (b) o f this section, the Board o f Fisheries and the Board 

o f  G am e may consider and adopt any proposal for a regulation that is subm itted for 

adoption, even if  com ments or recom m endations regarding the proposal are not 

received from  an advisory com mittee or a regional board.

* Sec. 6 . AS 16.05.251(a) is amended to read:

(a) The Board of Fisheries may adopt regulations it considers advisable in 

accordance with AS 44.62 (Adm inistrative Procedure Act) for

( 1 ) setting apart fish reserve areas, refuges, and sanctuaries in the 

w aters o f  the state over which it has jurisdiction, subject to the approval o f the 

legislature;

(2 ) establishing open and closed seasons and areas for th~ taking o f 

fish; if consistent with resource conservation and development goals, the board  may 

adopt regulations establishing restricted seasons and areas necessary for persons 60 

years o f age and older to participate in sport fishing, personal use fish ing , or 

[SU BSISTENCE] fishing fo r personal an d  fam ily use for su s ten an ce ;

(3) setting quotas, bag limits, harvest levels, and sex and size 

lim itations on the taking of fish;

(4) establishing the means and methods em ployed in the pursuit, 

capture, and transport o f fish;
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(5) establishing marking and identification requirements for means used 

in pursuit, capture, and transport o f fish;

(6 ) classifying as commercial fish, sport fish, guided sport fish, 

personal use fish, [SUBSISTENCE FISH,] or predators or other categories essential 

for regulatory purposes;

(7) watershed and habitat improvement, and management, conservation, 

protection, use, disposal, propagation, and stocking o f fish;

(8 ) investigating and determining the extent and effect o f  disease, 

predation, and com petition am ong fish in the state, exercising control measures 

considered necessary to the resources of the state;

(9) prohibiting and regulating the live capture, possession, transport, or 

release o f native or exotic fish or their eggs;

( 1 0 ) establishing seasons, areas, quotas, and m ethods o f harvest for

aquatic p lan 's,

( 1 1 ) establishing the *imes and dates during which the issuance o f 

fishing licenses, permits, and registrations and the transfer o f perm its and registrations 

betw een registration areas is allowed; however, this paragraph does not apply to 

perm its issued or transferred under AS 16.43;

( 1 2 ) regulating commercial fishing, sport fish ing , guided sport fish ing. 

fish ing  fo r  personal a n d  fam ily use fo r sustenance [SUBSISTENCE], and personal 

use fishing as needed for the conservation, development, and utilization o f fisheries;

(13) requiring, in a fishery, observers on board fishing vessels, as 

defined in AS 16.05.475(d), that are registered under the laws o f  the state, as defined 

in AS 16.05.475(c), after making a written determination that an on-board observer 

program

(A) is the only practical data-gathering or enforcem ent 

m echanism  for that fishery;

(B) will not unduly disrupt the fishery;

(C) can be conducted at a  reasonable cost; and

(D) can be coordinated with observer program s o f other 

agencies, including the National M arine Fisheries Service, N orth Pacific
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Fishery M anagem ent Council, and the International Pacific H alibut

Com m ission;

(14) establishing nonexclusive, exclusive, and superexclusive 

registration and use areas for regulating commercial fishing;

(15) regula ting  resident or nonresident sport fishermen as needed for 

the conservation, developm ent, and utilization o f fishery resources;

(16) requiring unlicensed fishing vessels present in or transiting the 

waters o f the state to report to the department the quantity, species, and origin o f fish 

on board; in this paragraph, "unlicensed fishing vessel" means a fishing vessel that is 

not licensed under A S 16.05.490 - 16.05.530.

* Sec. 7. AS 16.05.251(d) is am ended to read:

(d) R egulations adopted under (a) o f this section must, consistent with 

sustained yield and the provisions o f AS 16.16.020 [AS 16.05.258], provide a fair and 

reasonable opportunity for the taking o f fishery resources by personal use, sport, and 

com m ercial fisherm en.

* Sec. 8 . AS 16.05.255(a) is am ended to read:

(a) The Board o f  Gam e may adopt regulations it considers advisable in 

accordance with AS 44.62 (Adm inistrative Procedure Act) for

( 1) setting apart gam e reserve areas, refuges, and sanctuaries in the 

w ater or on the land o f the state over which it has jurisdiction, >ubject to the approval 

of the legislature;

(2 ) establishing open and closed seasons and areas for the taking of

gam e;

(3) establishing the means and methods employed in the pursuit, 

capture, taking, and transport of game, including regulations, cons' ‘ent with resource 

conservation and developm ent goals, establishing means and methods that may be 

em ployed by persons with physical disabilities;

(4) setting quotas, bag limits, harvest levels, and sex, age, and size 

lim itations on the taking o f  game;

(5) classifying game as game birds, song birds, big gam e anim als, fur 

bearing anim als, predators, or other categories;
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(6 ) methods, means, and harvest levels necessary to control predation 

and competition am ong gam e in the strte;

(7) watershed and habitat improvement, and management, conservation, 

protection, use, disposal, propagation, and stocking o f game;

(8 ) prohibiting the live capture, possession, transport, or release o f 

native or exotic gam e or their eggs;

(9) establishing the times and dates during which the issuance o f game 

licenses, pemuts, and registrations and the transfer o f perm its and registrations between 

registration areas and gam e m anagem ent units or subunits is allowed;

(10) regulating sport hunting and [SUBSISTENCE] hunting fo r 

personal an d  fam ily use fo r sustenance as needed for the conservation, development, 

and utilization o f  gam e;

( 1 1 ) taking gam e to ensure public safety.

* Sec. 9. AS 16.05.255(d) is am ended to read:

(d) Regulations adopted under (a) o f this section m ust provide that, consistent 

with the provisions o f AS 16.16.020 [AS 16.05.258], the taking o f m oose, deer, elk, 

and caribou by residents for personal or family consumption has preference over taking 

by nonresidents.

* Sec. 10. AS 16.05.255(f) is am ended to read:

(f) The Board o f Game may not significantly reduce the talcing o f an identified 

big game prey population by adopting regulations relating to restrictions on harvest or 

access to the population, o r to management o f the population by custom ary 

adjustments in seasons, bag limits, open and closed areas, methods and means, or by 

other customary m eans authorized under (a) of this section, unless the board has 

adopted regulations, or has scheduled for adoption at the next regularly scheduled 

meeting o f the board regulations, that provide for intensive m anagem ent to increase 

the take of the population for human harvest consistent with (e) o f this section. This 

subsection does not apply if the board

( 1) determ ines that intensive managem ent would be

(A) ineffective, based on scientific information;

(B) inappropriate due to land ow nership patterns; or

WORK DRAFT WORK DRAFT 0-LS1573\H

-11- CSHB 406(RES)
New Text Underlined [DELETED TEXT BRACKETED]



1
2
3

4

5

6
7

8
9

1 0
1 1
1 2
13

14

15

16

17

18

19

2 0
2 1
2 2
23

24

25

26

27

28

29

30

31

(C) against the best interest o f persons w ho ta k e  gam e fo r

personal a n d  fam ily use fo r sustenance [SUBSISTENCE USES]; or

(2 ) declares that a biological emergency ex sts and takes im m ediate 

action to protect or maintain the big game prey population in conjunction with the 

scheduling for adoption of those regulations that are necessary to im plem ent (e) of this 

section.

* Sec. 11. AS 16.05.259 is amended to read:

Sec. 16.05.259. No personal an d  fam ily use [SU B SIST E N C E ] defense. In

a prosecution for the taking o f fish or game in violation o f a statute o r regulation, it 

is not a defense that the tcking was done for personal and  fam ily use fo r sustenance 

[SUBSISTENCE USES].

* Sec. 12. AS 16.05.260 is repealed and reenacted to read:

Sec. 16.05.260. Local adv isory  com m ittees an d  reg ional b o a rd s , (a) The 

Board o f Fisheries and the Board o f Game, acting jointly, shall establish a m axim um  

of five fish and gam e m anagem ent regions in the state.

(b) The Board of Fisheries and the Board o f Game, acting jointly , shall adopt 

regulations establishing a maximum of nine fish and game areas in each fish and game 

management region established under (a) o f this section that together com prise the 

whole o f the region and shall establish a local fish and game advisory com m ittee for 

each area. The advisory com mittees shall be com posed of persons well inform ed on 

the fish or game resources of the area. The boards shall set the num ber o f members 

and the terms o f each o f the members of the advisory committees and shall designate 

one m em ber of each com m ittee as chair.

(c) A local fish and game advisory committee may

( 1 ) hold public hearings on fish or game matters;

(2 ) make recom mendations regarding fish and game matters and fish 

and game regulatory proposals to the regional fish and game board for the region in 

which the committee is located and to the Board of Fisheries, the Board o f Game, and 

the department;

(3) advise the Board o f Fisheries and the Board o f Game as to the 

appropriate criteria for determining whether a person is dependent on fish and gam e
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for personal and fam ily use for sustenance under AS 16.16.020.

(d) Recom m endations from  the local fish and game advisory com m ittees on 

regulatory proposals and other fish and gam e matters shall be forw arded to the 

appropriate regional and statewide boards for consideiation.

(e) For each fish and gam e managem ent region established under (a) o f  this 

section, there is established a regional fish and game board. Each board consists o f 

nine m em bers appointed by the governor from a list of names subm itted by the fish 

and gam e advisory com m ittees within the region of the board. The governor may 

reject one or more nam es subm itted by the advisory com m ittees and m ay ask for 

additional names. The governor shall appoint each member on the basis o f interest in 

public affairs, good judgm ent, know ledge, and ability, and with a view to providing 

diversity o f interest and points o f view in the membership. The m em bers shall be 

residents o f the state and shall be appointed without regard to political affiliation or 

geographical location o f  residence. The members of the boards appointed by the 

governor are subject to confirm ation by the legislature in jo in t session. The members 

o f the boards serve staggered terms o f three years. The terms of m em bers o f the 

boards begin on July 1. Notwithstanding AS 39.05.080(1), by April 1 o f the calendar 

year in which the term expires, the governor shall appoint a person to fill the vacancy 

that will arise on a board due to expiration of the term o f a m em ber o f  the board and 

subm it the name o f the person to the legislature for confirmation. If a vacancy arises 

on the board, the governor shall, w ithin 30 days after the vacancy arises, appoint a 

person to serve the balance of the unexpired term and submit the nam e o f  the person 

to the legislature for confirm ation. A person appointed to fill the balance o f  an 

unexpired term shall serve on the board from the date of appointment until the earlier 

o f  the expiration of fhe term or the failure of the legislature to confirm  the person 

under AS 39.05.080. M em bers o f a regional fish and game board serve without 

com pensation but are entitled to per diem  and travel expenses authorized for boards 

and com m issions under AS 39.20.180.

(0  The governor may only rem ove a member of a regional fish and game 

board for inefficiency, neglect o f duty, or misconduct in office, o r because the 

m em ber, while serving on the regional board, is convicted of a m isdem eanor for
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violating a statute or regulation related to fish or game or is convicted o f a felony. 

The governor shall deliver to the m em ber a written copy ot the charges and give the 

m em ber an opportunity to be heard in person or through counsel at a  public hearing 

before the governor or a designee upon at least 1 0  days’ notice by registered mail. 

The m em ber may confront and cross-exam ine adverse witnesses. Upon removal, the 

governor or a designee shall file in the proper state office the findings and a complete 

statem ent o f all charges made against the member.

(g) A majority o f die m em bers o f a regional fish and game board constitutes 

a quorum  for the transaction o f business, for the performance of any duty, and for the 

exercise of any power. A m ajority o f the full board membership is required to carry 

all m otions, regulations, and resolutions.

(h) E .ch regional fish and gam e board may

(1) exercise authority delegated to it by the Board o f Fisheries, the 

Board o f  Game, or the com m issioner;

(2 ) hear appeals from  recommendations of a local fish and game 

advisory com m ittee under AS 16.16.020;

(3) hold public hearings on fish and game matters;

(4) make recom m endations regarding fish and gam e matters and fish 

and gam e regulatory proposals to the Board o f Fisheries, the Board o f Game, and the 

departm ent;

(5) advise the Board o f Fisheries and the Board o f Game as to the 

appropriate criteria for determ ining whether a person is dependent on fish and game 

for personal and family use for sustenance under AS 16.16.020.

(i) The regional fish and game boards shall carefully review each 

recom m endation made by a local fish and game advisory committee within its region 

regarding regulatory proposals and other fish and game matters. The regional board 

shall defer to the recommendation of the advisory committee, unless there is a contrary 

recom m endation from another advisory committee, the recom mendation is not 

consistent with the conservation o f the fish or game resource, the recom mendation 

involves issues o f regional significance, or the recommendation involves conflicts 

betw een advisory committees. If the regional board does not adopt or concur in the
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proposal o f the advisory com mittee, the board shall inform the advisory com m ittee o f 

its decision and state the reasons for its action.

(j) The com m issioner shall delegate authority to a regional board for 

em ergency closures during established seasons. The appropriate statewide board shall 

adopt the necessary regulations governing these closures. The com m issioner may set 

aside and void only opening o f seasons set by a regional board under this subsection.

* Sec. 13. AS 16.05.270 is amended to read:

Sec. 16.05.270. D elegation o f  a u th o rity  to  com m issioner o r  to  a  reg ional 

fish a n d  gam e m an ag em en t b o a rd , fa) For the purpose o f  adm inistering 

AS 16.05.251 and 16.05.255, each board may delegate authority to the com m issioner 

o r  to  a reg iona l fish and  gam e h o a rd  to act in its behalf.

(b) If there is a conflict between the board and the commissioner on proposed 

regulations, public hearings shall be held concerning the issues in question. If, after 

the public hearings, the board and the com m issioner continue to disagree, the issue 

shall be certified in writing by the board and the commissioner to the governor who 

shall make a decision. The decision of the governor is final.

* Sec. 14. AS 16.05.403 is amended to read;

Sec. 16.05.403. Special licenses and  perm its, (a) A resident hunting license, 

a  resident sport fishing license, a resident [SUBSISTENCE] fishing perm it fo r 

p e rso n a l a n d  fam ily  use fo r  su sten an ce , or a resident personal use fishing perm it 

indicating that the purchaser is blind may be obtained from the departm ent upon 

paym ent o f the fee prescribed in AS 16.05.330 - 16.05.430 and upon presentation o f 

either an affidavit of the applicant stating that the applicant cannot distinguish light 

from darkness or an affidavit signed by a licensed physician or a licensed optometrist 

stating that the applicant's central visual acuity does not exceed 2 0 / 2 0 0  in the better 

eye with correcting lenses or that the applicant’s widest diam eter o f visual field 

subtends an angle no greater than 2 0  degrees.

(b) A resident who is a person with physical disabilities may obtain from the 

department upon payment of the fee prescribed in AS 16.05.330 - 16.05.430 and upon 

subm ission o f satisfactory proof o f physical disabilities a resident hunting license, a 

resident sport fishing license, a resident [SUBSISTENCE] fishing perm it fo r personal
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an d  fam ily use fo r su sten an ce , or a resident personal use fishing perm it indicating 

that the purchaser is a  person with physical disabilities.

(c) A resident who is 65 years of age or older may obtain from the departm ent 

upon payment o f  the fee prescribed in AS 16.05.330 - 16.05.430 and upon subm ission 

of satisfactory proof o f  age a resident hunting license, a  resident sport fishing license, 

a resident [SUBSISTENCE] fishing perm it fo r  p e rso n a l an d  fam ily use fo r  

su sten an ce , or a resident personal use fishing perm it indicating that the purchaser is 

a person who is 65 years o f age or older. This subsection does not limit the right o f 

a resident person who is 65 years of age or older to claim  an exemption from  hunting 

or sport fishing license requirements under AS 16.05.400(b).

* Sec. 15. A 16.05.405(c) is amended to read:

(c) Notwithstanding AS 16.05.420(c), a resident holding a valid noncommercial 

fishing license may take fish on behalf of a person who is blind, a person w ith 

physical disabilities, o r a person who is 65 years o f age or older if the resident 

possesses on the resident's person

( 1) a docum ent signed by the person on whose behalf the fish is taken, 

stating that the resident possesses the person's sport fishing license, [SUBSISTENCE] 

fishing permit fo r  personal an d  fam ily use fo r  su sten an ce , personal use fishing 

permit, or permanent identification card in order to take fish on behalf o f that person;

(2 ) the person's

(A) resident sport fishing license issued under AS 16.05.403 or 

perm anent identification card issued under AS 16.05.400(b);

(B) resident [SUBSISTENCE] fishing permit fo r personal an d  

fam ily use fo r su stenance  issued under AS 16.05.403; or

(C) resident personal use fishing permit issued under 

AS 16.05.403; and

(3) all other documents issued to the person that are required by law  

as a condition o f taking the fish being pursued.

* Sec. 16. AS 16.05.930(e) is amended to read:

(e) This chapter does not prevent the lim ited n o ncom m ercia l 

[TRADITIONAL] barter of fish and game taken fo r p e rsonal an d  fam ily use  fo r
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su s te n an ce  [BY SUBSISTENCE HUNTING OR FISH IN G ], except that the 

com m issioner may prohibit the barter of [SUBSISTENCE-TAKEN] fish and gam e by 

regulation, em ergency or otherwise, if a determination on the record is made that the 

barte r is resulting in a waste o f the resource, damage to fish stocks or gam e 

populations, or circum vention of fish or game management program s.

* Sec. 17. AS 16.05.940(2) is am ended to read:

(2 ) "barter" means the exchange or trade o f fish or game, or their parts, 

taken for p e rso na l a n d  fa m ily  use fo r  sustenance [SUBSISTENCE USES]

(A) for other fish or game or their parts; or

(B) for other food or for nonedible item s other than m oney if  

the exchange is o f a limited and noncommercial nature;

* Sec. 18. AS 16.05.940(5) is am ended to read:

(5) "commercial fishing" means the taking, fishing for, or possession 

o f  fish, shellfish, or other fishery resources with the intent o f disposing o f them  for 

profit, or by sale, barter, trade, or in commercial channels; the failure to have a valid 

f is h in g  [SUBSISTENCE] permit fo r  p e rsona l and fa m ily  use f o r  sus tenance in 

possession, if required by statute or regulation, is considered prim a facie evidence o f 

com m ercial fishing if commercial fishing gear as specified by regulation is involved 

in the taking, fishing for, or possession o f fish, shellfish, or other fish resources;

* Sec. 19. AS 16.05.940 is amended by adding a new paragraph to read:

(37) "fish and game dependent uses" means the noncom m ercial,

historical uses o f fish and game by a resident for direct personal or family 

consum ption as food, shelter, fuel, clothing, tools, or transportation, for the making and 

selling  of handicraft articles out o f nonedible by-products o f fish and gam e resources 

taken for personal or family consumption, and for the lim ited noncom m ercial barter 

o r sharing for personal or family use for sustenance; in this paragraph, "family" means 

persons related by blood, marriage, or adoption, and a person living in the household 

on a  perm anent basis.

* Sec. 20. AS 16.10.380(b) is amended to read:

(b) In this section "user group" includes [, BUT IS N OT LIM ITED TO,] sport

fisherm en, processors, commercial fishermen, persons w ho  fis h  fo r  p e rso na l a nd
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fam ily  u se  fo r  su sten an ce  [SUBSISTENCE FISH ER M EN ], and representatives o f 

local com m unities.

* Sec. 21. AS 16.10.750(a) is am ended to read:

(a) The legislature finds that

( 1) the salmon fishing industry is am ong the state’s largest industries 

and generates hundreds of millions o f  dollars and thousands of jobs each year; the 

salmon fishery is vitally important to commercial, [SUBSISTENCE,] personal use, and 

sport fishing interests, to p erso n s  w ho fish fo r personal an d  fam ily use for 

su stenance , and to the state's developing tourist industry;

(2 ) the state is com mitted to maintaining and enhancing its wild stocks 

o f salmon by careful management, by initiating a  2 0 -year rebuilding program, and by 

investing in the fishing industry;

(3) millions o f A laska salm on are being caught and injured by high 

seas fisheries that intercept salmon contrary to state, federal, or international law; the 

high seas interception o f A laska salmon defeats the state's management and rebuilding 

programs, deprives the state o f a return on its investm ent in the fishing industry, and 

detrim entally affects personal an d  fam ily  uses o f  A laska salm on fo r su stenance  

[SU BSISTENCE] and sport fishing uses o f A laska salmon;

(4) vessels that engage in the high seas interception of salmon can 

move relatively freely and undetected from region to region in the North Pacific and 

thus are able to harvest whatever species is m ost readily available or most valuable; 

by moving farther westward, a greater proportion o f the take is Asian salmon; moving 

eastw ard results in a greater proportion of the take being Alaska salmon; although 

there is interm ixing o f Asian and North A m erican salmon stocks, scientific evidence 

proves that even a minimal harvest of salmon within the migratory range o f each 

species w ill contain Alaska salmon;

(5) the illegal taking of salmon detrimentally affects the Alaska fishing 

industry; the illegal taking of A laska salmon is o f prim ary concern because of the 

direct and im mediate effect on the state; in addition, the illegal taking o f Asian salmon 

is also o f concern because depletion o f those stocks will ultimately result in a shifting 

o f  high seas fishing efforts, both legal and illegal, to A laska salmon;
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(6 ) high seas interception of salm on occurs beyond the exclusive 

econom ic zone of the United States, or through incursion w ithin the exclusive 

econom ic zone and the state's territorial sea, by vessels that are usually not registered 

in this state; moreover, these vessels are not based in A laska and can thus avoid 

detection more easily than Alaska-based vessels; as a practical m atter, it is extrem ely 

difficult to directly or indirectly regulate the vessels them selves; it is therefore 

necessary to prohibit activities within the state that give aid, com fort, and financial 

incentives to high seas interception of salmon.

* Sec. 22. AS 16.10.800(1) is amended to read:

( 1) "high seas interception," "interception," or a sim ilar term  means the 

unauthorized catching, taking, or harvesting of salm on for other than sport, personal 

and  family use for sustenance [SUBSISTENCE], or personal use purposes [,]

(A) throughout the migratory range o f each species, by a vessel 

not registered under the laws o f this state; or

(B) beyond the territorial sea o f the state by a vessel registered 

under the laws o f the state;

* Sec. 23. AS 16.20.033(b) is amended to read:

(b) The Yakataga State Game Refuge is established to protect the

( 1) fish and wildlife habitat and populations, including salmon 

spaw ning and rearing habitat and critical goat and moose w inter habitat;

(2 ) public uses of fish and wildlife and their habitat, particularly 

commercial fishing, fishing for personal and family use for sustenance, and [,] sport 

[, A N D  SUBSISTENCE] fishing, hunting, viewing, photography, and general public 

recreation in a high quality environment; and

(3) the use and disposition of other resources when the activities are 

not inconsistent with ( 1) and (2 ) o f this subsection.

* Sec. 24. AS 16.20.033(0 is amended to read:

(0  The department shall allow commercial fish ing , sport fishing. [AND 

SU BSISTEN CE] fishing for personal and family use for sustenance, and hunting 

w ithin the Y akataga State Game Refuge under regulations o f  the Board o f  Fisheries 

and the Board of Game. The department shall also permit associated support activities
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w hen necessary and consistent with AS 16.20.010 - 16.20.080 to support fishing and 

hunting perm itted under this section, including fish buying operations, aircraft support 

including landing strips, and off-road vehicle use.

* Sec. 25. AS 16.20.090(a) is amended to read:

(a) The legislature recognizes that

(1) the W alrus Islands are the sole remaining place in the state where 

w alruses annually haul out on land and all similar "hauling grounds" in the state which 

were form erly utiiized have been abandoned by walruses due to excessive molestation 

and slaughter;

(2) the W alrus Islands are uninhabited, and the walruses frequenting

them  are not required by the state for personal and family use for sustenance

[SUBSISTENCE UTILIZATION];

(3) the Walrus Islands have great importance as a retreat for the Pacific 

w alrus from  the standpoints o f conservation, scientific value, and tourist interest;

(4) the Department of Natural Resources has taken appropriate action 

to achieve transfer of title in the W alrus Islands to the state.

* Sec. 26. AS 16.20.615(d) is amended to read:

(d) The department shall permit existing [EXITING] cabins to rem ain, 

personal and family use of fish and game for sustenance to continue, 

[SUBSISTENCE AND] recreational uses to continue, and com m ercial uses such as 

seal hunting and placer mining to continue, if appropriate under the management plan 

adopted under (c) o f this section to the extent that the activities are com patible with 

the establishm ent of the Tugidak Island Critical Habitat Area.

* Sec. 27. AS 16.20.625(e) is amended to read:

(e) The department shall permit uses o f the Redoubt Bay Critical Habitat Area 

in a m anner that is compatible with the purposes for which the critical habitat area is 

established. The department shall permit the following public uses to continue without 

further approval by the department unless the department determines that the use is not 

com patible with the purposes for which the Redoubt Bay Critical Habitat A rea is 

established:

(1) hunting, including [SUBSISTENCE] hunting for personal and
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fam ily  use  fo r  su sten an ce , trapping, fish ing  fo r p ersonal an d  fam ily  use fo r 

su sten an ce  [AND SUBSISTENCE], com mercial fish ing , and sport fishing, including 

the continued  use of cabins for the purpose o f  hunting, trapping, and fishing;

(2 ) hiking, backpacking, and cam ping, including the use o f campfires;

(3) cross-country skiing, snowm achining, boating, and the landing o f

aircraft; and

(4) other related uses that are temporary in duration and have no 

foreseeable adverse effects on vegetation, drainage, soil stability, or fish and game and 

their habitat.

* Sec. 28. AS 16.40.120(c) is amended to read:

(c) The com missioner shall specify the expiration date o f an acquisition permit 

and m ay attach conditions to an acquisition permit, including conditions relating to the 

time, place, and m anner of harvest. Size, gear, place, time, licensing, and other 

lim itations applicable to sport h a rv e s t, com mercial h a rv e s t, or [SUBSISTENCE] 

harvest fo r  p ersonal and  fam ily use fo r sustenance o f aquatic plants and shellfish do 

not apply to a harvest with a permit issued under this section. The com m issioner of 

fish and gam e shall issue or deny a perm it within 30 days after receiving an 

application.

* Sec. 29. A S 16.40.120(d) is am erded to read:

(d) The com m issioner shall deny or restrict a  perm it under this section upon 

finding that the proposed harvest will im pair sustained yield o f the species or will 

unreasonably disrupt established uses o f the resources by com m ercial, sport, o r  

personal use [, OR SUBSISTENCE] users a n d  by persons w ho use the resources fo r 

p erso n a l a n d  fam ily  use for sustenance. The com m issioner shall inform the Board 

o f F isheries o f  any action taken on perm it applications for species that support 

com m ercial fisheries subject to limited entry under AS 16.43 and of any permits 

denied because of unreasonable disruption of an established use. A denial o f the permit 

by the com m issioner must contain the factual basis for the findings.

* Sec. 30. AS 16.40.120(0 is amended to read:

(0  Except as provided in (d) o f this section or in a regulation adopted under

(e) of this section, the commissioner shall issue a perm it if
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( 1) wild stock is necessary to meet the initial needs o f farm or hatchery

stock;

(2 ) there are technological limitations on the propagation o f culture 

stock for the species sought;

(3) wild stock sought is not fully utilized by com m ercial fisheries, 

sport fisheries , personal use [, OR SUBSISTENCE] fisheries, o r  bv persons engager 1 

in perso n a l a n d  fam ily  use fo r su stenance: or

(4) wild stock is needed to maintain the gene pool o f a hatchery or

aquatic farm.

* Sec. 31. AS 41.21.625(b) is amended to read:

(b) The governor shall appoint individuals to the A laska Chilkat Bald Eagle 

Preserve A dvisory Council representing the following interests for a tw o-year term:

(1) a resident o f the Haines Borough representing a conservation

organization;

(2) a representative o f the United States Fish and Wildlife Service; and

(3) a m em ber of the local [UPPER LY N N  CANAL] fish and game 

advisory com m ittee fo r th e  a re a .

* Sec. 32. AS 16.05.258, 16.05.330(c), 16.05.940(8), 16.05.940(30), 16.05.940(31), and 

16.05.940(32) are repealed.

* Sec. 33. Sections 3 and 5, ch. 1, SSSLA 1992, are repealed.

* Sec. 34. TRANSITION, (a) Notwithstanding the repeal o f  AS 16.05.258, by sec. 32 o f 

this Act, the areas outside o f the nonsubsistence areas established by the Board o f Fisheries 

and the Board o f Gam e shall constitute fish and game dependent use areas under 

AS 16.16.020, added by sec. 2 o f this Act, until the earlier o f  either the effective date of 

regulations adopted by the Board o f Fisheries and the Board o f G am e acting jointly to identify 

Ish and game dependent use areas under AS 16.16.020, added by sec. 2 o f this Act, o r two 

years from the effective date o f this Act.

(b) N otw ithstanding the repeal and reenactment of AS 16.05.260 by sec. 12 o f this 

Act, a  local fish and gam e advisory committee established before the effective date o f this Act 

that is active on the day before the effective date of this Act shall continue to operate under 

the form er provisions o f AS 16.05.260 until the effective date o f  regulations adopted by the
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Board of Fisheries and the Board o f Game, acting jointly, that establish the local fish and 

gam e advisory committees described in AS 16.05.260, as repealed and reenacted by sec. 12 

o f this Act. T he Board of Fisheries and the Board o f Game, acting jo in tly , shall appoint 

persons to serve on the lccal fish and game advisory com m ittees established under 

AS 16.05.260, as repealed and reenacted by sec. 12 o f this Act, im m ediately upon adoption 

o f regulations establishing the local fish and game advisory com m ittees described in 

AS 16.05.260, as repealed and reenacted by sec. 12 of this Act.

* Sec. 35. INITIAL APPOINTM ENT OF M EM BERS TO TH E REGIONA L FISH  AND 

G A M E BOARDS, (a) N otwithstanding AS 16.05.260, as repealed and reenacted by sec. 12 

o f this Act, im mediately upon the adoption o f regulations by the Board of Fisheries and the 

Board o f Game, acting jointly, to define the boundaries o f fish and game management regions 

in the state, the governor shall solicit nominations from local fish and gam e advisory 

committees in existence at that time for persons to serve on each o f the regional fish and game 

boards established under AS 16.05.260, as repealed and reenacted by sec. 12 o f this Act.

(b) Notwithstanding AS 16.05.260(e), as repealed and reenacted by sec. 12 o f this Act, 

the governor shall appoint the initial members of each of the regional fish and gam e boards 

to staggered term s in accordance with AS 39.05.055(7).

* Sec. 36. REVISOR’S BILL. The revisor of statutes shall prepare a bill for consideration 

o f the resource committees o f the House of Representatives and the Senate of the Alaska State 

Legislature that amends references to subsistence uses o f fish and game outside o f T itle  16 

o f the A laska Statutes to conform  to the provisions o f this Act. The bill shall be presented 

to the resource com mittees by the 20th legislative day o f the F irst Regular Session o f the 

Tw enty-First A laska State Legislature.
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CS F O R  H O U SE B IL L  NO. 406(RES)

IN THE LEGISLATURE OF TH E STATE OF ALASKA

TW ENTIETH LEGISLATURE - SECOND SESSION

BY THE HOUSE RESOURCES COMM ITTEE
Offered:
Referred:

Sponsor(s): HOUSE RESOURCES COMM ITTEE
A B IL L

FO R  AN A C T  E N T IT L E D

"A n A ct re la tin g  to fish and  gam e; an d  p rov id ing  for an  effective d a te ."

BE IT  E N A C T E D  BY T H E  L E G ISL A T U R E  O F  T H E  ST A T E  O F  A LA SKA :

¥ S ection  1. FINDINGS AND INTENT, (a) The legislature finds that

( 1) the ability to take fish and game for personal and family use for sustenance

is a fundam ental right under the Constitution o f the State of Alaska;

(2) the common use clause o f the Constitution of the State o f Alaska imposes

on the state a trust duty to manage the fish, game, and water resources o f the state for the 

Denefit o f all the people;

(3) the harvest o f fish and game for personal and family use for sustenance is 

the highest and best use o f fish and game;

(4) there are Alaskans, both Native and non-Native, who have a traditional, 

social, or cultural relationship to and dependence upon the wild renewable resources produced 

by A laska's land and water; the harvest and use o f fish and game for personal and family 

consum ption is an integral part o f those relationships;

(5) although customs, traditions, and beliefs vary, these Alaskans share ideals
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of respect for nature, the importance o f using resources wisely, and the value and dignity of 

a way o f life in which they use Alaska’s fish and game for a substantial portion o f their 

sustenance;

(6 ) while Alaska's fish and game are generally still plentiful, these resources 

are not unlimited and cannot provide for every desired use, now or in the future; competition 

for and the level of effort on these resources have required the legislature, the Board of 

Fisheries, and the Board of Game to establish a preference for sustenance am ong the various 

beneficial uses of fish and game in Alaska;

(7) the fish and game resources of Alaska have adequate biological and 

leproductive capacity to provide an abundance of Fish and game for all users;

(8 ) the harvest of fish and game for personal and family use for sustenance 

does not constitute or affect interstate com m erce and is not subject to regulation under the 

com m erce clause of the Constitution o f the United States.

(b) It is the intent of the legislature to provide

( 1) a preference for personal and family use of fish and gam e for sustenance 

that parallels the Congressional intent underlying the subsistence preference under T itle VIII 

of the A laska National Interest Lands Conservation Act (P.L. 96-487) but does not violate the 

fundamental constitutional rights of Alaskans to sustenance, equal protection, and common use 

of fish and game under the Constitu'-'on of the State of Alaska;

(2 ) a significant role for local fish and game advisory com mittees and regional 

fish and gam e boards in the review o f regulations governing the use o f  fish and game 

resources;

(3) for a greater abundance of fish and game resources to serve as a source of 

food for persons who are dependent on fish and game for personal and family use for 

sustenance.

* Sec. 2. AS 16 is amended by adding a new chapter to read:

C h a p te r  16. Use o f F ish  a n d  G am e fo r Sustenance.

Sec. 16.16.010. P re fe rred  use o f fish and  game, (a) The harvest o f fish and 

gam e for personal and family use for sustenance by residents is the highest and best 

use o f fish and game. The Board o f Fisheries, the Board c f Game, and the department 

shall adopt regulations, policies, and management plans to implement a preference for
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consum ptive use of fish and game for personal and family use for sustenance over 

otner uses o f fish and game.

(b) If the Board o f Fisheries or the Board of Game determ ines that the 

projected level of harvest o f a fish stock or game population in an area would exceed 

the sustainable level o f harvest under the sustained yield principle, the appropriate 

board shall allocate, notwithstanding AS 16.05.251(e), the harvestable portion o f the 

stock o r population in that area among user groups in accordance with a ranking of 

beneficial uses o f the stock or population that assigns the highest preference to 

consum ptive use for personal and family use for sustenance.

Sec. 16.16.020. D ependence on fish an d  gam e fo r su stenance , (a) The 

Board o f Fisheries and the Board o f Game acting jointly shall identify and define fish 

and gam e dependent use areas. A fish and game dependent use area is an area where 

dependence on fish and gam e for personal and family use for sustenance is the 

principal characteristic o f the economy and way of life o f the area. In determ ining 

w hether dependence on fish and game for personal and family use for sustenance is 

the principal characteristic o f the economy and way of life o f an area, the Board of 

Fisheries and the Board of Game shall jo intly  consider the relative im portance of 

dependence on fish and game in the context of the totality of the following 

socioeconom ic characteristics of the area:

( 1) the social and economic structure;

(2 ) the stability of the economy;

(3) the extent and kinds o f employment for wages, including full-time,

(7) the seasonal cycle of econom ic activity;

(8 ) the percentage of those who live in the area participating in hunting
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and fishing activities or using wild fish and game;

(9) the harvest levels of fish and game by those who live in the area;

( 1 0 ) the historical, social, and economic values associated with the 

taking and use o f fish and game;

( 11 ) the geographic locations where those who live in the area hunt and

fish;

( 12 ) the extent of sharing and exchange of fish and game by those who 

live in the area;

(13) the other sources of direct and indirect economic support available

in the area;

(14) additional similar factors the boards establish by regulation to be 

relevant to a determ ination under this subsection.

(b) If the Board o f Fisheries or the Board o f Game, as appropriate, with the

concurrence o f the departm ent, determines that a shortage of a fish stock or game

population available for harvest in a fish and game dependent use area exists, the 

board may establish a preference for fish or game dependent uses o f the stock or 

population and, consistent with sustained yield, reserve a sufficient portion of the stock 

or population to provide a reasonable opportunity to satisfy the need for fish and game 

dependent uses of the stock or population. A board shall make its determ ination of 

w hether sufficient fish or gam e resources exist in an area to provide a reasonable 

opportunity to satisfy fish and game dependent uses of a stock or population based on 

the recom m endations of the iegional fish and game board for the area and the local 

fish and game advisory committees for the area. The preference established under this 

subsection shall be extended to a person who is deter*, .ned to be dependent on fish 

and game for personal and family use for sustenance under (c) - ( 0  o f this section. 

In a time of shortage o f fish or game resources, the appropriate board may adopt a 

preference among beneficial uses of fish and game in a region or area by requiring that 

the flesh or meat o f fish and game be used within the region or area where the fish or 

gam e was taken.

(c) A person is dependent on fish and game for personal and family use for 

sustenance if the person
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(1) possesses i $5 resident hunting, trapping, and sport fishing license 

issued under AS 16.05.340(a)(6); and

(2 ) submits to the regional fish and game board for the region in which 

the person lives a signed written statement that the person

(A) is dependent on fish and game for personal and family use

for sustenance; or

(B) has no alternate means of sustenance as the result o f

(i) the absence of a cash-based econom y in the area 

where the person lives; or

(ii) the person’s decision to adopt a fish and game 

dependent life style.

(d) Each regional fish and game board shall review the written statements 

submitted by persons asserting a dependence on fish and game for personal and family 

use for sustenance and make recommendations as to w hether the person is entitled to 

a preference under (b) of this section. A regional board may hold a hearing to gather 

additional information regarding whether a person is dependent on fish and game for 

personal and family use for sustenance. Each regional board shall forward 

recom m endations made by the regional board under this subsection and additional 

inform ation collected by the regional board to the Board o f Fisheries and the Board 

o f  Game.

(e) The Board of Fisheries and the Board of Game, acting jointly, shall make 

the final determ ination as to who is entitled to the preference authorized under (b) of 

this section. The statewide boards shall defer to the recommendations of the regional 

fish and game boards unless a person disputes the recommendation made by a regional 

board. The statewide boards shall hold a hearing subject to AS 44.62.330 - 44.62.630 

to make a final determination of whether the person is dependent on fish and game for 

personal and family use for sustenance.

(f) A person who is determined by the Board of Fisheries and the Board of 

G am e to be dependent on fish and game for personal and family use for sustenance 

may take fish and game in any location in the state where a preference for the harvest 

o f fish or gam e for personal and family use for sustenance has been established under

• S '
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1  (b) of this section.

2 (g) The Board o f Fisheries and the Board of Game shall adopt regulations

3 governing the allowable lev*.'! o f noncommercial barter and sharing o f fish and game

4 resources taken for personal and family use for sustenance. The boards shall set the

5 level of allowable noncommercial barter at a documented historical level that does not

6  subject barter of fish and game taken for personal and family use for sustenance to

7 federal regulation under the com m erce clause of the Constitution o f the U nited States.

8  Sec. 16.16.095. D efinitions. In this chapter,

9 ( 1) "preference" means an advantage, but not necessarily an exclusive

1 0  privilege, conferred on a use o f fish and game over other uses through the adoption

1 1  o f seasons, areas, bag limits, methods and means, and other regulations that take into

1 2  consideration the consum ptive uses and harvest methods o f the user groups;

13 (2) "principal" means more than 50 percent;

14 (3) "reasonable opportunity" means an opportunity, as determ ined by

15 the Board of Fisheries or the Board o f Game, as appropriate, that allow s a person to

16 participate in a fishery or hunt that provides a normally diligent participant with a

17 reasonable expectation o f success o f taking of fish or game; "reasonable opportunity"

18 does not mean a guarantee o f taking fish or game;

19 (4) "shortage" m eans the amount of a specific fish stock or game

2 0  population available for harvest is not sufficient to provide a reasonable opportunity

2 1  to take the stock or population for the sustenance needs o f persons w ho are found to

2 2  be dependent on the fish and game for personal and family use for sustenance;

23 (5) "sustained yield" means a level of utilization o f a fish or game

24 population for consum ptive uses by humans that is capable o f being m aintained in

25 perpetuity.

26 * Sec. 3. AS 16.05.090(c) is am ended to read:

27 (c) There is established in the department a section o f fish an d  gam e

28 dependen t use [SUBSISTENCE HUNTING AND FISHING].

29 * Sec. 4. AS 16.05.094 is am ended to read:

30 Sec. 16.05.094. D uties o f section o f fish an d  gam e d e p e n d e n t use

31 [SU B SIST E N C E  H U N T IN G  AND FISH IN G ]. The section o f fish an d  gam e

WORK DRAFT WORK DRAFT 0-LS1573\P

CSHB 406(RES) -6-
New Text Underlined [DELETED TEXT BRACKETED I



1
2
3

4

5

6
7

8
9

1 0
11
1 2
13

14

15

16

17

18

19

2 0
2 1
2 2
23

24

25

26

27

28

d e p en d e n t use [SUBSISTENCE HUNTING AND FISHING] shall

( 1) compile existing data and conduct studies to gather inform ation, 

including data from persons dependen t on fish and  gam e for p erso n a l an d  fam ily  

use fo r su stenance [SUBSISTENCE USERS], on all aspects o f the role of 

[SUBSISTENCE] hunting and Fishing fo r fish an d  gam e d ep en d e n t use in the lives 

o f the residents of the state;

(2 ) quantify the amount, nutritional value, and extent of dependence on 

food acquired through [SUBSISTENCE] hunting and fishing fo r  fish and  gam e 

d e p en d e n t u se :

(3) make information gathered available to the public, appropriate 

agencies, and other organized bodies;

(4) assist the department, the Board of Fisheries, and the Board of 

Gam e in determ ining what uses o f fish and game, as well as which users and what 

methods, should be termed fish an d  gam e d ependen t [SUBSISTENCE] uses, users, 

and methods;

(5) evaluate the impact of state and federal laws and regulations on 

[SUBSISTENCE] hunting and fishing fo r fish a n d  gam e d e p en d e n t use and, when 

corrective actior is indicated, make recom mendations to the departm ent;

(6 ; make recommendations to the Board o f Game and the Board of 

Fisheries regarding adoption, amendment, and repeal of regulations affecting 

[SUBSISTENCE] hunting and fishing fo r fish an d  gam e d ep en d en t u se ;

(7) participate with other divisions in the preparation o f statewide and 

regional management plans so that those plans recognize and incorporate the needs of 

[SUBSISTENCE] users of fish and game for fish and  gam e d ep en d en t u se .

* Sec. 5. AS 16.05 is amended by adding a new section to read:

Sec. 16.05.245. Review o f regu la to ry  proposals, (a) Notwithstanding 

AS 44.62, each proposal for a regulation to be adopted by the Board o f Fisheries or 

the Beard of Game shall be submitted to local fish and game advisory committees and 

regional fish and game boards that may be affected by the proposal. Each advisory 

com m ittee and regional board may review the proposed regulation and subm it 

com m ents and recommendations regarding the proposal to the Board o f Fisheries or
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the Board of Game, as appropriate. This subsection does not apply to em ergency 

regulations considered by either the Board o f Fisheries or the Board o f Game.

(b) The Board of Fisheries and the Board of Game shall carefully review each 

recom m endation made by a regional fish and game board and shall defer to the 

recom m endation o f the regional board, unless

( 1) there is a contrary recom mendation from another regional board;

(2 ) the recommendation is not consistent with the conservation o f  the 

fish or gam e resource or with the sustained yield principle;

(3) the recommendation involves issues of statewide significance; or

(4) the recommendation involves conflicts between regional boards.

(c) If the Board of Fisheries or the Board of Game chooses not to follow the 

recom m endation o f an advisory com m ittee or a regional board, the appropriate 

statewide board shall inform the advisory com m ittee or regional board o f the action 

and state the reasons for not following the recommendation.

(d) Subject to (a) and (b) o f this section, the Board of Fisheries and the Board 

of Game may consider and adopt any proposal for a regulation that is subm itted for 

adoption, even if comments or recom m endations regarding the proposal are not 

received from an advisory com m ittee or a regional board.

* Sec. 6 . AS 16.05.251(a) is amended to read:

(a) The Board of Fisheries may adopt regulations it considers advisable in 

accordance with AS 44.62 (Administrative Procedure Act) for

(1) setting apart fish reserve areas, refuges, and sanctuaries in the 

waters o f the state over which it has jurisdiction, subject to the approval o f the 

legislature;

(2 ) establishing open and closed seasons and areas for the taking of 

fish; if consistent with resource conservation and development goals, the board may 

adopt regulations establishing restricted seasons and areas necessary for persons 60 

years o f  age and older to participate in sport fishing, personal use fish ing , or 

[SUBSISTENCE] fishing fo r perso n a l a n d  fam ily use fo r su sten an ce :

(3) setting quotas, bag limits, harvest levels, and sex and size 

lim itations on the taking of fish;
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(4) establishing the means and methods em ployed in the pursuit, 

capture, and transport o f fish;

(5) establishing marking and identification requirements for means used 

in pursuit, capture, and transport of fish;

(6 ) classifying as commercial fish, sport fish, guided sport fish, 

personal use fish, [SUBSISTENCE FISH,] or predators or other categories essential 

for regulatory purposes;

(7) watershed and habitat improvement, and management, conservation, 

protection, use, disposal, propagation, and stocking of fish;

(8 ) investigating and determ ining the extent and 'ffect o f disease, 

predation, and competition among fish in the state, exercising control measures 

considered necessary to the resources of the state;

(9) prohibiting and regulating the live capture, possession, transport, or 

release o f native or exotic fish or their eggs;

( 1 0 ) establishing seasons, areas, quotas, and methods of harvest for

aquatic plants;

( 1 1 ) establishing the times and dates during which the issuance o f 

fishing licenses, permits, and registrations and the transfer of permits and registrations 

between registration areas is allowed; however, this paragraph does not apply to 

permits issued or transferred under AS 16.43;

( 1 2 ) regulating commercial fishing, sport fishing, guided sport fish ing . 

fishing fo r personal an d  family use for sustenance [SUBSISTENCE], and personal 

use fishing as needed for the conservation, development, and utilization o f fisheries;

(13) requiring, in a fishery, observers on board fishing vessels, as 

defined in AS 16.05.475(d), that are registered under the laws of the state, as defined 

in AS 16.05.475(c), after making a written determination that an on-board observer 

program

(A) is the only practical data-gathering or enforcem ent 

m echanism  for that fishery;

(B) will not unduly disrupt the fishery;

(C) can be conducted at a reasonable cost; and
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(D) can be coordinated with observer programs of other 

agencies, including the National Marine Fisheries Service, North Pacific 

Fishery M anagem ent Council, and the International Pacific Halibut 

Commission;

(14) establishing nonexclusive, exclusive, and superexclusive 

registration and use areas for regulating commercial Fishing;

(15) regulating resident or nonresident sport fishermen as needed for 

the conservation, development, and utilization of fishery resources;

(16) requiring unlicensed fishing vessels present in or transiting the 

waters of the state to report to the department the quantity, species, and origin o f  fish 

on board; in this paragraph, "unlicensed fishing vessel" means a fishing vessel that is 

not licensed under AS 16.05.490 - 16.05.530.

* Sec. 7. AS 16.05.251(d) is amended to read:

(d) Regulations adopted under (a) of this section must, consistent with

sustained yield and the provisions o f AS 16.16.020 [AS 16.05.258], provide a fair and 

reasonable opportunity for the taking of Fishery resources by personal use, sport, and 

commercial Fishermen.

* Sec. 8 . AS 16.05.255(a) is amended to read:

(a) The Board of Game may adopt regulations it considers advisable in 

accordance with AS 44.62 (Administrative Procedure Act) for

(1) setting apart game reserve areas, refuges, and sanctuaries in the

water or on the land o f the state over which it has jurisdiction, subject to the approval

o f the legislature;

(2 ) establishing open and closed seasons and areas for the taking of

game;

(3) establishing the means and methods employed in the pursuit, 

capture, taking, and transport of game, including regulations, consistent with resource 

conservation and development goals, establishing means and methods that may be 

employed by persons with physical disabilities;

(4) setting quotas, bag limits, harvest levels, and sex, age, and size 

limitations on the taking of game;
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(5) classifying game as game birds, song birds, big game animals, fur 

bearing animals, predators, or other categories;

(6 ) methods, means, and harvest levels necessary to control predation 

and competition am ong game in the state;

(7) watershed and habitat improvement, and management, conservation, 

protection, use, disposal, propagation, and stocking of game;

(8 ) prohibiting the live capture, possession, transport, or release o f 

native or exotic game or their eggs;

(9) establishing the times and dares during which the issuance o f game 

licenses, permits, and registrations and the transfer of permits and registrations between 

registration areas and game management units or subunits is allowed;

(10) regulating spo t' hunting and [SUBSISTENCE] hunting fo r 

personal and  fam ily use for sustenance as needed for the conservation, development, 

and utilization o f game;

( 1 1 ) taking gam e to ensure public safety.

* Sec. 9. AS 16.05.255(d) is am ended to read:

(d) Regulations adopted under (a) of this section must provide that, consistent 

with the provisions o f AS 16.16.020 [AS 16.05.258], the taking o f moose, deer, elk, 

and caribou by residents for personal or family consumption has preference over taking 

by nonresidents.

* Sec. 10. AS lo .05 .255(0  is am ended to read:

(0  The Board of Game may not significantly reduce the taking of an identified 

big game prey population by adopting regulations relating to restrictions on harvest or 

access to the population, or to management o f the population by customary 

adjustments in seasons, bag limits, open and closed areas, methods and means, or by 

other custom ary m eans authorized under (a) o f this section, unless the board has 

adopted regulations, or has scheduled for adoption at the next regularly scheduled 

m eeting o f the board regulations, that provide for intensive management to incrensc 

the take of the population for human harvest consistent with (e) of this section. This 

subsection does not apply if the board

( I ) determines that intensive management would be
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(A) ineffective, based on scientific information;

(B) inappropriate due to land o w  ..-ship patterns; or

(C) against the best interest of persons w ho take gam e fo r

personal and  fam ily  use fo r sustenance [SUBSISTENCE USES]; or

(2 ) declares that a biological emergency exists and takes immediate 

action to protect or maintain the big game prey population in conjunction with the 

scheduling for adoption of those regulations that are necessary to implement (e) o f this 

section.

* Sec. 11. AS 16.05.259 is amended to read:

Sec. 16.05.259. No personal and  family use [SU B SISTE N C E ] defense. In 

a prosecution for the taking o f fish or game in violation o f a statute or regulation, it 

is not a defense that the taking was done for personal an d  fam ily use fo r sustenance 

[SUBSISTENCE USES].

* Sec. 12. AS 16.05.260 is repealed and reenacted to read:

Sec. 16.05.260. Local advisory  com m ittees an d  reg ional b o a rd s , (a) The 

Board of Fisheries and the Board o f Game, acting jointly, shall establish a maximum 

of five fish and game managem ent regions in the state.

(b) The Board o f Fisheries and the Board o f Game, acting jointly, shall adopt 

regulations establishing a maximum o f nine fish and game areas in each fish and game 

m anagem ent region established under (a) o f this section that together com prise the 

whole of the region and shall establish a local fish and gam e advisory com m ittee for 

each area. The advisory committees shall be composed o f persons well informed on 

the fish or game resources of the area. The boards shall set the number o f members 

and the terms of each o f the members of the advisory com mittees and shall designate 

one member of each com m ittee as chair.

(c) A local fish and gam e advisory committee may

( 1) hold public hearings on fish or game matters;

(2 ) make recommendations regarding fish and game matters and fish 

and game regulatory proposals to the regional fish and gam e board for the region in 

which the committee is located and to the Board of Fisheries, the Board of Game, and 

the department;
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(3) advise the Board of Fisheries and the Board o f Game as to the 

appropriate criteria for determining whether a person is dependent on fish and game 

for personal and family use for sustenance under AS 16.16.020.

(d) Recommendations from the local fish and gam e advisory committees on 

regulatory proposals and other fish and game matters shall be forwarded to the 

appropriate regional and statewide boards for consideration.

(e) For each fish and game management region established under (a) o f this 

section, there is established a regional fish and game board. Each board consists of 

nine members appointed by the governor. The local fish and gam e advisory 

com m ittees may submit the names of persons whom the com m ittees recommend for 

appointm ent to the regional boards. The governor shall appoint each member on the 

basis o f interest in public affairs, good judgm ent, knowledge, and ability, and with a 

view to providing diversity of interest and points o f view in the membership. The 

m em bers shall be residents of the state and shall be appointed without regard to 

political affiliation or geographical location o f residence. The members of the boards 

appointed by the governor are subject to confirmation by the legislature in jo int 

session. The members of the boards serve staggered terms o f three years. The terms 

o f members o f the boards begin on July I. Notwithstanding AS 39.05.080(1), by April

1 o f the calendar year in which the term expires, the governor shall appoint a person 

to fill the vacancy that will arise on a board due to expiration of the term of a member 

o f the board and submit the name of the person to the legislature for confirmation. If 

a vacancy arises on the board, the governor shall, within 30 days after the vacancy 

arises, appoint a person to serve the balance of the unexpired term and submit the 

nam e o f the person to the legislature for confirmation. A person appointed to fill the 

balance of an unexpired term shall serve on the board from the date o f appointment 

until the earlier of the expiration o f the term or the failure o f the legislature to confirm 

the person under AS 39.05.080. Members of a regional fish and game board serv , 

w ithout compensation but are entitled to per diem and travel expenses authorized for 

boards and com missions under AS 39.20.180.

(f) The governor may only remove a member of a regional fish and game 

board for inefficiency, neglect o f duty, or misconduct in office, or because the
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1 m em ber, while serving on the regional board, is convicted of a m isdem eanor for

2  violating a statute or regulation related to fish or game or is convicted o f a felony.

3 The governor shall deliver to the m em ber a written copy o f the charges and give the

4 m em ber an opportunity to be heard in person or through counsel at a public hearing

5 before the governor or a designee upon at least 10 days’ notice by registered mail.

6  The m em ber may confront and cross-examine adverse witnesses. Upon rem oval, the

7 governor or a designee shall file in the proper state office the findings and a complete

8  statem ent of all charges made against the member.

9 'n) A majority of the members of a regional fish and gam e board constitutes

1 0  a quorum for the transaction of business, for the performance of any duty, and for the

11  exercise of any power. A majority of the full board membership is required to carry

1 2  all motions, regulations, and resolutions.

13 (h) Each regional fish and game board may

14 (1) exercise authority delegated to it by the Board o f Fisheries or the

15 Board o f  Game;

16 (2 ) hold public hearings on fish and game matters;

17 (3) make recom mendations regarding fish and game m atters and fish

18 and gam e regulatory proposals to the Board o f Fisheries, the Board o f Gam e, and the

19 departm ent;

20 (4) advise the Board of Fisheries and the Board o f Gam e as to the

2 1  appropriate criteria for determ ining whether a person is dependent on fish and game

22 for personal and family use for sustenance under AS 16.16.020.

23 (i) The regional fish and game boards shall carefully review each

24 recom mendation made by a local fish and game advisory com mittee within its region

25 regarding regulatory proposals and other fish and game matters. If the regional board

26 does not adopt or concur in the proposal o f the advisory com m ittee, the board shall

27 inform the advisory com m ittee o f its decision and state the reasons for its action.

28 * Sec. 13. AS 16.05.270 is am ended to read:

29 Sec. 16.05.270. D elegation  o f a u th o rity  to com m issioner o r  to  a  regional

30 fish  an d  gam e b o a rd , (a) For the purpose o f administering AS 16.05.251 and

31 16.05.255. each board may delegate authority to the com missioner o r  to  a regional
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fish an d  gam e bo ard  to act in its behalf.

(b) If there is a conflict between the board and the commissioner on proposed 

regulations, public hearings shall be held concerning the issues in question. If, after 

the public hearings, the board and the com m issioner continue to disagree, the issue 

shall be certified in writing by the board and the commissioner to the governor who 

shall make a decision. The decision of the governor is final.

* Sec. 14. AS 16.05.403 is amended to read:

Sec. 16.05.403. Special licenses a n d  perm its, (a) A rerd en t hunting license, 

a resident sport fishing license, a resident [SUBSISTENCE] fishing perm it fo r 

p e rso n a l and  fam ily use fo r sustenance, or a resident personal use fishing permit 

indicating that the purchaser is blind may be obtained from the departm ent upon 

paym ent o f the fee prescribed in AS 16.05.330 - 16.05.430 and upon presentation of 

either in  affidavit of the applicant stating that the applicant cannot distinguish light 

from darkness or an affidavit signed by a licensed physician or a licensed optom etrist 

stating that the applicant's central visual acuity does not exceed 2 0 / 2 0 0  in the better 

eye with correcting lenses or that the applicant's widest diameter o f  visual field 

subtends an angle no greater than 2 0  degrees.

(b) A resident who is a person with physical disabilities may obtain from the 

department upon payment of the fee prescribed in AS 16.05.330 - 16.05.430 and upon 

subm ission of satisfactory proof of physical disabilities a resident hunting license, a 

resident sport fishing license, a resident [SUBSISTENCE] fishing perm it for  personal 

a n d  fam ily  use fo r su stenance, or a resident personal use fishing perm it indicating 

that the purchaser is a person with physical disabilities.

(c) A resident who is 65 years of age or older may obtain from the department 

upon payment of the fee prescribed in AS 16.05.330 - 16.05.430 and upon submission 

of satisfactory proof of age a resident hunting license, a resident sport fishing license, 

a resident [SUBSISTENCE] fishing perm it fo r personal an d  fam ily  use  fo r 

su s ten an ce , or a resident personal use fishing permit indicating that the purchaser is 

a person who is 65 y e a n  of age or older. This subsection does not limit the right o f 

a resident person who is 65 years of age or older to claim an exemption from hunting 

or sport fishing license requirements under AS 16.05.400(b).
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* Sec. 15. A 16.05.405(c) is amended to read:

(c) Notwithstanding AS 16.05.420(c), a resident holding a valid noncommercial 

Fishing license may take fish on behalf o f a person who is blind, a person with 

physical disabilities, or a person who is 65 years of age or older if the resident 

possesses on the resident's person

(1) a document signed by the person on whose behalf the Fish is taken, 

stating that the resident possesses the person’s sport fishing license, [SUBSISTENCE] 

fishing perm it fo r  personal an d  fam ily use fo r  sustenance, personal use fishing 

permit, or perm anent identification card in order to take Fish on behalf o f that person;

(2 ) the person's

(A) resident sport fishing license issued under AS 16.05.403 or 

perm anent identification card issued under AS 16.05.400(b);

(B) resident [SUBSISTENCE] Fishing permit fo r personal a n d  

fam ily  use fo r sustenance issued under AS 16.05.403; or

(C) resident personal use fishing permit issued under 

AS 16.05.403; and

(3) all other documents issued to the person that are required by law 

as a condition of taking the fish being pursued.

* Sec. 16. AS 16.05.930(e) is amended to read:

(e) This chapter does not prevent the lim ited noncom m ercia l 

[TRADITIONAL] barter of fish and game taken fo r personal an d  fam ily use fo r 

su stenance  [BY SUBSISTENCE HUNTING OR FISHING], except that the 

com missioner may prohibit the barter of [SUBSISTENCE-TAKEN] fish and game by 

regulation, em ergency or otherwise, if a determination on the record is made that the

barter is resulting in a waste of the resource, damage to fish stocks or gam e

populations, or circum vention o f Fish or game management programs.

* Sec. 17. AS 16.05.940(2) is amended to read:

(2 ) "barter" means me exchange or trade of fish or game, or their parts, 

taken for p e rso n a l an d  fam ily use fo r su stenance  [SUBSISTENCE USES]

(A) for other fish or game or their parts; or

(B) for other food or for nonedible items other than money if
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* Sec. 18. AS 16.05.940(5) is amended to read:

(5) "commercial fishing" means the taking, fishing for, or possession 

o f fish, shellfish, or other fishery resources with the intent o f disposing of them  for 

profit, or by sale, barter, trade, or in commercial channels; the failure to have a valid 

fishing [SUBSISTENCE] permit fo r p ersonal an d  fam ily use for su stenance  in 

possession, if required by statute or regulation, is considered prima facie evidence of 

com mercial fishing if commercial fishing gear as specified by regulation is involved 

in the taking, fishing for, or possession o f fish, shellfish, or other fish resources;

* Sec. 19. AS 16.05.940 is amended by adding a new paragraph to read:

(37) "fish and game dependent uses" means the noncommercial, 

historical uses of fish and game by a resident for direct personal or family 

consumption as food, shelter, fuel, clothing, tools, or transportation, for the making and 

selling o f handicraft articles out of nonedible by-products o f fish and game resources 

taken for personal or family consumption, and for the limited noncommercial barter 

or sharing for personal or family use for sustenance; in this paragraph, "family" means 

persons related by blood, marriage, or adoption, and a person living in the household 

on a perm anent basis.

* Sec. 20. AS 16.10.380(b) is amended to read:

(b) In this section "user group" includes [, BUT IS NOT LIMITED TO,] sport 

fisherm en, processors, commercial fishermen, persons w ho fish for personal and  

fam ily use fo r sustenance [SUBSISTENCE FISHERM EN], and representatives o f 

local com munities.

* Sec. 21. AS 16.10.750(a) is amended to read:

(a) The legislature finds that

( 1) the salmon fishing industry is among the state's largest industries 

and generate*, hundreds of millions of dollars and thousands of jobs each year; the 

salmon fishery is vitally important to commercial, [SUBSISTENCE,] personal use, and 

sport fishing interests, to persons w ho fish for personal an d  fam ily use  fo r 

su stenance , and to the state's developing tourist industry;

(2 ) the state is committed to maintaining and enhancing its wild stocks
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of salmon by careful management, by initialing a 2 0 -year rebuilding program, and by 

investing in the fishing industry;

(3) millions o f Alaska salmon are being caught and injured by high 

seas fisheries that intercept salmon contrary to state, federal, or international law; the 

high seas interception o f Alaska salmon defeats the state's management and rebuilding 

programs, deprives the state o f a return on its investment in the fishing industry, and 

detrimentally affects personal and  family uses o f A laska salm on fo r su sten an ce 

[SUBSISTENCE] and sport fishing uses of Alaska salmon;

(4) vessels that engage in the high seas interception o f salm on can 

move relatively freely and undetected from region to region in the North Pacific and 

thus are able to harvest whatever species is most readily available or most valuable; 

by moving farther westward, a greater proportion of the take is Asian salmon; moving 

eastward results in a greater proportion o f the take being Alaska salmon; although 

there is intermixing o f Asian and North American salmon stocks, scientific evidence 

proves that even a minimal harvest of salmon within the migratory range o f each 

species will contain Alaska salmon;

(5) the illegal taking of salmon detrimentally affects the Alaska fishing 

industry; the illegal taking o f Alaska salmon is o f primary concern because o f the 

direct and immediate effect on the state; in addition, the illegal taking of Asian salmon 

is also of concern because depletion of those stocks will ultimately result in a shifting 

of high seas fishing efforts, both legal and illegal, to Alaska salmon;

(6 ) high seas interception of salmon occurs beyond the exclusive 

economic zone o f the United States, or through incursion within the exclusive 

economic zone and the state's territorial sea, by vessels that are usually not registered 

in this state; m oreover, these vessels are not based in Alaska and can thus avoid 

detection more easily than Alaska-based vessels; as a practical matter, it is extrem ely 

difficult to directly or indirectly regulate the vessels themselves; it is therefore 

necessary to prohibit activities within the state that ;ive aid, comfort, and financial 

incentives to high seas interception of salmon.

* Sec. 22. AS 16.10.800(1) is amended to read:

(I)  "high seas interception," "interception." or a similar term m em s the
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unauthorized catching, taking, or harvesting of salmon for other than sport, personal 

a n d  fam ily use fo r su stenance  [SUBSISTENCE], or personal use purposes [,]

(A) throughout the migratory range of each species, by a vessel 

not registered under the laws of this state; or

(B) beyond the territorial sea o f the state by a vessel registered 

under the laws o f the state;

* Sec. 23. AS 16.20.033(b) is amended to read:

(b) The Y akataga State Game Refuge is established to protect the

( 1) fish and wildlife habitat and populations, including salmon 

spawning and rearing habitat and critical goat and moose winter habitat;

(2 ) public uses of fish and wildlife and their habitat, particularly 

commercial fishing, fishing fo r personal an d  family use fo r sustenance, and  [,] sport 

[, AND SUBSISTENCE] fishing, hunting, viewing, photography, and general public 

recreation in a high quality environment; and

(3 ) the use and disposition of other resources when the activities are 

not inconsistent with ( 1) and (2 ) of this subsection.

* Sec. 24. AS 16.20.033(0 is amended to read:

(0  The departm ent shall allow commercial fish ing , sport fishing. [AND 

SUBSISTENCE] fishing for personal an d  fam ily use fo r sustenance , and hunting 

within the Yakataga State Game Refuge under regulations of the Board of Fisheries 

and the Board of Game. The department shall also permit associated support activities 

when necessary and consistent with AS 16.20.010 - 16.20.080 to support fishing and 

hunting permitted under ihis section, including fish buying operations, aircraft support 

including landing strips, and off-road vehicle use.

* Sec. 25. AS 16.20.090(a) is amended to read:

(a) The legislature recognizes that

(1) the W alrus Islands are the sole remaining place in the state where 

walruses annually haul out on land and all similar "hauling grounds" in the state which 

were formerly utilized have been abandoned by walruses due to excessive molestation 

and slaughter;

(2) the W alrus Islands are uninhabited, and the walruses frequenting

WORK DRAFT WORK DRAFT 0-LSI573\P

-19- CSHB 406(RES)
New Text Underlined (DELETED TEXT BRACKETED]



1
2
3

4

5

6
7

8
9

1 0
11
1 2
13

14

15

16

17

18

19

2 0
2 1
2 2
23

24

25

26

27

28

29

30

31

them are not required by the state for personal and  fam ily  use fo r sustenance 

[SUBSISTENCE UTILIZATION];

(3) the Walrus Islands have great importance as a retreat for the Pacific 

walrus from the standpoints of conservation, scientific value, and tourist interest;

(4) the Department of Natural Resources has taken appropriate action 

to achieve transfer o f title in the W alrus Islands to the state.

* Sec. 26. AS 16.20.615(d) is amended to read:

(d) The department shall permit existing [EXITING] cabins to remain, 

p ersonal an d  fam ily use o f fish and  gam e for su sten an ce  to  continue. 

[SUBSISTENCE AND] recreational uses to continue, and com mercial uses such as 

seal hunting and placer mining to continue, if appropriate under the management plan 

adopted under (c) of this section to the extent that the activities are com patible with 

the establishm ent o f the Tugidak Island Critical Habitat Area.

* Sec. 27. AS 16.20.625(e) is amended to read:

(e) The department shall permit uses of the Redoubt Bay Critical Habitat Area 

in a manner that is compatible with the purposes for which the critical habitat area is 

established. The department shall permit the following public uses to continue without 

further approval by the department unless the department determines that the use is not 

com patible with the purposes for which the Redoubt Bay Critical Habitat Area is 

established:

(1) hunting, including [SUBSISTENCE] hunting for personal and  

fam ily use fo r su stenance , trapping, fishing for personal a n d  fam ily use for 

sustenance [AND SUBSISTENCE], commercial fishing, and sport fishing, including 

the continued use of cabins for the purpose of hunting, trapping, and fishing;

(2 ) hiking, backpacking, and camping, including the use o f campfires;

(3) cross-country skiing, snowmachining, boating, and the landing o f

aircraft; and

(4) other related uses that are temporary in duration and have no 

foreseeable adverse effects on vegetation, drainage, soil stability, or fish and game and 

their habitat.

* Sec. 28. AS 16.40.120(c) is am ended to read:

:SHB 406(RES) -20-
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(c) The commissioner shall specify the expiration date of an acquisition permit 

and may attach conditions to an acquisition permit, including conditions relating to the 

time, place, and manner of harvest. Size, gear, place, time, licensing, and other 

lim itations applicable to sport h a rv e s t, commercial h a rv est, or [SUBSISTENCE] 

harvest fo r personal and  family use fo r  sustenance of aquatic plants and shellfish do 

not apply to a harvest with a permit issued under this section. The com m issioner of 

fish and game shall issue or deny a perm it within 30 days after receiving an 

application.

* Sec. 29. AS 16.40.120(d) is amended to read:

(d) The com m issioner shall deny or restrict a permit under this section upon 

finding that the proposed harvest will im pair sustained yield of the species or will 

unreasonably disrupt established uses of the resources by com mercial, sport, o r 

personal use [, OR SUBSISTENCE] users and  bv persons who use the resources fo r 

p ersonal an d  fam ily use for su stenance . The commissioner shall inform the Board 

o f Fisheries of any action taken on permit applications for species that support 

com m ercial fisheries subject to limited entry under AS 16.43 and of any permits 

denied because o f unreasonable disruption o f an established use. A denial o f the permit 

by the com m issioner must contain the factual basis for the findings.

* Sec. 30. AS 16.40.120(0 is amended to read:

(0  Except as provided in (d) of this section or in a regulation adopted under

(e) of this section, the commissioner shall issue a permit if

( 1) wild stock is necessary to meet the initial needs of farm or hatchery

stock:

(2 ) there are technological limitations on the propagation o f culture 

stock for the species sought;

(3) wild stock sought is not fully utilized by commercial fisheries , 

sport fisheries, personal use [, OR SUBSISTENCE] fisheries, o r bv persons engaged 

in  p ersonal an d  fam ily use for su sten an ce : or

(4) wild stock is needed to maintain the gene pool of a hatchery or

aquatic farm.

* Sec. 31. AS 41.21.625(b) is amended to read:
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(b) The governor shall appoint individuals to the Alaska Chilkat Bald Eagle 

Preserve A dvisory Council representing the following interests for a two-year term:

(1) a resident of the Haines Borough representing a conservation

organization;

(2) a representative of the United States Fish and Wildlife Service; and

(3) a member of the local [UPPER LYNN CANAL] fish and game 

advisory com m ittee fo r  the a rea.

* Sec. 32. AS 16.05.258, 16.05.330(c), 16.05.940(7), 16.05.940(8), 16.05.940(27), 

16.05.940(30), 16.05.940(31), and 16.05.940(32) are repealed.

* Sec. 33. Sections 3 and 5, ch. 1, SSSLA 1992, are repealed.

* Sec. 34. TRA NSITION, (a) Notwithstanding the repeal of AS 16.05.258, by sec. 32 of 

this Act, the areas outside o f the nonsubsistence areas established by the Board o f Fisheries 

and the Board of G am e shall constitute fish and game dependent use areas under 

AS 16.16.020, added by sec. 2 o f this Act, until the earlier of either the effective date of 

regulations adopted by the Board of Fisheries and the Board o f Game acting jointly to identify 

fish and game dependent use areas under AS 16.16.020, added by sec. 2 o f this Act, or two 

years from the effective date of this section.

(b) N otw ithstanding the repeal and reenactment of AS 16.05.260 by sec. 12 o f  this 

Act, a local fish and game advisory committee established before the effective date of sec. 12 

of this Act that is active on the day before the effective date o f sec. 12 o f this Act shall 

continue to operate under the former provisions o f AS 16.05.260 until the effective date of 

regulations adopted by the Board of Fisheries and the Board o f Game, acting jointly , that 

establish the local fish and game advisory committees described in AS 16.05.260, as repealed 

and reenacted by sec. 12 o f this Act. The Board o f Fisheries and the Board of Game, acting 

jointly, shall appoint persons to serve on the local fish and game advisory com mittees 

established under AS 16.05.260, as repealed and reenacted by sec. 12 of this Act, immediately 

upon adoption o f  regulations establishing the local fish and game advisory com mittees 

described in AS 16.05.260, as repealed and reenacted by sec. 12 o f this Act.

* Sec. 35. IN ITIA L APPOINTMENT OF MEMBERS TO THE REGIONAL FISH AND 

GAME BOARDS, (a) Notwithstanding AS 16.05.260, as repealed and reenacted by sec. 12 

of this Act, im m ediately upon the adoption of regulations by the Board of Fisheries and the
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Board of Game, acting jointly, to define the boundaries o f fish and game management regions 

in the state, the governor shall solicit nominations from local fish and game advisory 

committees in existence at that time for persons to serve on each of the regional fish and game 

boards established under AS 16.05.260, as repealed and reenacted by sec. 12 o f this Act.

(b) Notwithstanding AS 16.05.260(e), as repealed and reenacted by sec. 12 o f this Act, 

the governor shall appoint the initial members of each of the regional fish and game boards 

to staggered terms in accordance with AS 39.05.055(7).

* Sec. 36. REVISOR’S BILL. The revisor of statutes shall prepare a bill for consideration

of the resource committees o f the House of Representatives and the Senate o f the Alaska State 

Legislature that amends references to subsistence uses o f fish and game outside o f Title 16 

of the Alaska Statutes to conform to the provisions of this Act. The bill shall be presented 

to the resource committees by the 2 0 th legislative day of the next regular session o f the 

Alaska State Legislature following the effective date of this section.

* Sec. 37. ADVISORY VOTE ON PREFERENCE FOR USE OF FISH AND GAM E FOR

PERSONAL AND FAMILY USE FOR SUSTENANCE. The lieutenant governor shall place 

before the qualified voters o f the state at the next primary election a question advisory to the 

legislature as to whether the legislature should establish a preference for use o f  fish and gam e 

for personal and family use for sustenance. The question shall appear on the ballot in the 

following form:

Q U E S T I O N  

Shall a law (HB 406) passed by the legislature 

which grants a preference in times of shortage 

for use of fish and game for personal and family 

use for sustenance take effect and shall the 

federal law (Alaska National Interest Lands 

Conservation Act) be amended to conform to 

state law regarding use of fish and game?

Yes [ ] No [ ]

* Sec. 38. Sections 1 - 36 of this Act are repealed upon certification by the lieutenant 

governor that a majority o f the voters voting on the proposition described in sec. 37 o f this 

Act have voted "No" in response to the question presented.
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* Sec. 39. Sections 37 and 38 of this Act take effect immediately under AS 01.10.070(c).

* Sec. 40. Except its provided by sec. 39 of this Act, this Act takes effect only if the events 

described in (1) and (2) o f this section occur and if the Act takes effect, it takes effect upon 

the later of

( 1) the day following the date on which the lieutenant governor certifies that 

a majority o f the voters voting on the proposition described in sec. 37 o f this Act have voted 

"Yes" in response to the question presented;

(2) the day following the date on which the Attorney General for the State o f 

Alaska determines that Title V rn  of the Alaska National Interest Lands Conservation A ct (P.L. 

96-487) has been am ended in such a manner that

(A) the provisions of this Act are consistent with the preference for 

subsistence uses o f  fish and wildlife under the Alaska National Interest Lands 

Conservation Act;

(B) the State of Alaska may resume management o f fish and gam e on

federal public land in the state under provisions of this Act;

(C) the definition of "public lands" in the Alaska National Interest

Lands Conservation A ct is amended to exclude state and private land and water,

including navigable water;

(D) federal court oversight over state and private land and water, 

including navigable water, is eliminated; and

(E) the portion of sec. 316(b)(3)(B) of P.L. 105-83 relating to the 

management o f fish and wildlife for subsistence uses on public lands in Alaska by the 

Secretary of the Interior is repealed.
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RESOLUTION 91-01

U  ( ^  -> y £ - ( r S

SU B SISTEN C E 
(The first resolution approved by th e  G reen P arty  of A laska)

W H ER EA S, Subsistence users with critical skills and knowledge have never become an 
important part o f  fish and game management, but need to become an effective part o f fish and 
game management systems, and

W H ER EA S, The federal government recognizes its obligation towards American indigenous 
peoples to provide health care, education and the right to continue indigenous cultures, and

W H E R E A S, Subsistence is part o f  all Alaska Native cultures, involving special skills and 
knowledge, sharing and other cultural values not easily definable in numbers, and

W H ER EA S, The valid existing rights o f  Alaska's Native peoples have not been recognized by the 
State o f  Alaska, and

W H ER EA S, There are non-Native subsistence users who have established rural lifestyles and 
customary and traditional use o f subsistence resources,, and

W H ER EA S, The Alaska National Interest Lands Conservation Act calls for a decentralized fish 
and game management system and a rural subsistence priority, and

W H ER EA S, There are few conflicts regarding subsistence use outside o f  road connected 
regions, now

T H E R E F O R E  BE IT  R ESO LV ED , That the Green Party o f  Alaska supports the guarantee for 
all traditional and custom ary subsistence users, Alaska Native or non-Native, to have continuous 
access to  subsistence resources with top priority going to sustaining o f  the resources, and

BE IT  FU R T H E R  R ESO LV ED , That subsistence activities are viable economic pursuits inn 
some o f  our rural communities. The Green Party o f  Alaska will work to ensure land use 
regulations, resource allocation and wildlife management regimes to reflect full local consultation, 
and

BE IT  S T IL L  FU R T H E R  R ESO LV ED , That the Green Party o f  Alaska will listen carefully and 
develop policies and programs to strengthen and support the subsistence economy. The Green 
Party o f  Alaska will work with all concerned to resolve this problem that has been stretched way 
out o f proportion.

APPROVED BY CONSENSUS THIS 17th DAY OF March, 1991 
AT THE GREEN PARTY O c ALASKA CONVENTION IN ANCHORAGE, ALASKA.

Jon i Whitmore, Cha ir 
Jean-M arie Crum b, Secretary

Green Party of Alaska, P.O. Box 1, Anchorage, Alv ‘>9524-011111 
email: grccnakraialaska.net Tim Feller, Chair 907-278-7637
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CS FO R  H O U SE B IL L  NO. 406(RES)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY THE HOUSE RESOURCES COMM ITTEE

Offered:
Referred:

Sponsor(s): HOUSE RESOURCES COMM ITTEE
A B ILL

F O R  AN A C T EN TITLED

"A n  A ct re la ting  to fish and gam e; and  providing fo r an  effective d a te ."

BE IT  EN A C TED  BY T H E  L E G ISL A T U R E  O F T H E  ST A T E  O F  A LA SK A :

* Section 1. FINDINGS AND INTENT, (a) The legislature finds that

( 1) the ability to take fish and game for personal and family use for sustenance 

is a fundam ental right under the Constitution o f the State of Alaska;

(2) the common use clause o f the Constitution of the State o f Alaska imposes 

on the state a trust duty to manage the fish, game, and water resources o f the state for the 

benefit o f  all the people;

(3 ) the harvest of fish and game for personal and family use for sustenance is 

the highest and best use o f fish and game;

CneujJ  (4) there are Alaskans, both Native and non-Native, who have a traditional, 

social, or cultural relationship to and dependence upon the wild renewable resources produced 

by A laska's land and water; the harvest and use o f fish and game for personal and family 

consum ption is an integral part of those relationships;

(5) although customs, traditions, and beliefs vary, these Alaskans share ideals
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of respect for nature, the importance of using resources wisely, and the value and dignity of 

a way o f life in which they use Alaska's fish and game for a substantial portion o f their 

sustenance;

(6 ) while Alaska's fish and game are generally still plentiful, these resources 

are not unlimited and cannot provide for every desired use, now or in the future; competition 

for and the level of effort on these resources have required the legislature, the Board o f 

Fisheries, and the Board of Game to establish a preference for sustenance am ong the various 

beneficial uses o f fish and game in Alaska;

(7) the fish and game resources of Alaska have adequate biological and 

reproductive capacity to provide an abundance o f Fish and game for all users;

(8 ) the harvest of fish and gam e for personal and family use for sustenance 

does not constitute or affect interstate com m erce and is not subject to regulation under the 

com m erce clause of the Constitution o f the United States.

(b) It is the intent of the legislature to provide

(1) a preference for personal and family use of Fish and gam e for sustenance 

that parallels the Congressional intent underlying the subsistence preference under T itle VIE 

of the Alaska National Interest Lands Conservation Act (P.L. 96-487) but does not violate the 

fundamental constitutional rights of Alaskans to sustenance, equal protection, and com m on use 

of fish and game under the Constitution o f the State of Alaska;

(2) a significant role for local Fish and game advisory com m ittees and regional 

fish and gam e boards in the review of regulations governing the use o f fish and game 

resources;

(3) for a greater abundance o f fish and game resources to serve as a  source of 

food for persons who are dependent on Fish and game for personal and family use for 

sustenance.

* Sec. 2. AS 16 is am ended by adding a new chapter to read:

C h ap te r 16. Use o f  F ish  an d  G am e fo r Sustenance.

Sec. 16.16.010. P re fe rred  use o f fish and  game, (a) The harvest o f  fish and

gam e for personal and family use fc : sustenance by residents is the highest and best

use o f fish and game. The Board o f Fisheries, the Board of Game, and the department 

shall adopt regulations, policies, and management plans to im plement a preference for
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1 consum ptive use of fish and game for personal and family use for sustenance over

2  other uses o f fish and game.

3 I. (b) If the Board of Fisheries or the Board of Game determ ines that the

4 projected level o f harvest of a fish stock or gam e population in an area w ould exceed

5 the sustainable level of harvest under the sustained yield principle, the appropriate

6  board shall allocate, notwithstanding AS 16.05.251(e), the harvestable portion o f the

7 stock or population in that area among user groups in accordance with a ranking of

8  beneficial uses o f the stock or population that assigns the highest preference to

9 consum ptive use for personal and family use for sustenance.

10 Sec. 16.16.020. D ependence on fish an d  gam e for su sten an ce , (a) The

11 Board of Fisheries and the Board of Game acting jointly shall identifv and define Fish

12 and gam e dependent use areas. A fish and game dependent use area is an area where

13 dependence on fish and game for personal and family use for sustenance is the

14 principal characteristic o f the economy and way o f life o f the area. In determ ining

15 w hether dependence on fish and game for personal and family use for sustenance is

16 the principal characteristic of the econom y and way of life of an area, the Board of

17 Fisheries and the Board o f Game shall jo in tly  consider the relative im portance of

18 dependence on fish and game in the context of the totality o f the following

19 socioeconom ic characteristics of the area:

2 0  ( 1) the social and economic structure:

2 1  (2 ) the stability of the economy:

22 (3) the extent and kinds of employment for wages, including full-time,

23 part-time, temporary, and seasonal em ployment;

24 (4) the amount and distribution of cash income among those who live

25 in the area:

26 (5) the cost and availability o f goods and services to those who live in

27 the area;

28 (6 ) the variety of fish and gam e species used by those who live in the

29 area;

30 (7) the seasonal cycle of econom ic activity;

31 (8 ) the percentage of those who live in the area participating in hunting
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and fishing activities c r using wiid fish and game;

(9) the harvest levels o f fish and game by those who live in the area;

( 1 0 ) the historical, social, and economic values associated with the 

taking and use o f fish and game;

(11) the geographic locations where those who live in the area hunt and

fish;

( 12 ) the extent of sharing and exchange of fish and game by those who 

live in the area;

(13) the other sources of direct and indirect economic support available

in the area;

(14) additional similar factors the boards establish by regulation to be 

relevant to a determ ination under this subsection.

(b) ^  {he Board o f Fisheries or the Board o f Game, as appropriate, with the 

concurrence o f the departm ent, determines that a shortage of a fish stock o r game 

population available for harvest in a fish and game dependent use area exists, the 

board may establish a preference for fish or game dependent uses o f the stock or 

population and, consistent with sustained yield, reserve a sufficient portion of the stock 

or population to provide a reasonable opportunity to satisfy the need for fish and game 

dependent uses of the stock or population. A board shall make its determ ination of 

w hether sufficient fish or game resources exist in an area to provide a reasonable 

opportunity to satisfy fish and game dependent uses of a stock or population based on 

the recom m endations o f the regional fish and game board for the area and the local 

fish and game advisory committees for the area. The preference established under this 

subsection shall be extended to a person who is determined to bi^ck^endent fish 

and gam e for personal and family use for sustenance under (c) - ( 0  o f this section. 

In a time of shortage of fish or game resources, the appropriate board may adopt a 

preference among beneficial uses of fish and game in a region or areaj^«requiqng^th<n 

th r e s h 'q lm & q t  of<Lsit-and use^WitiiinAlie regiorKor area where the. fish or

ga,m ^w X iS 't\iken^

L rU^ )  (c) A person is dependent on fish and game for personal and family use for 

sustenance if the person
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(1) possesses a 55 resident hunting, trapping, and sport fishing license 

issued under AS 16.05.340(a)(6)^tmc|^

(2 ) submits to the regional fish and game board for the region in which 

the person lives a signed written statement that the person

(A) is dependent on fish and game fot personal and family use 

for sustenance; or

(B) has no alternate means of sustenance as the result of

(i) the absence of a cash-based econom y in the area 

where the person lives; or

—  (ii) the person’s decision to adopt a fish and game 

dependent life style.

2  I'Uw )  (d) Each regional fish and game board shall review the written statements 

submitted by persons asserting a dependence on fish and game for personal and family 

use for sustenance and make recommendations as to whether the person is entitled to 

a preference under (b) of this section. A regional board may hold a hearing to gather 

additional information regarding whether a person is dependent on fish and game for 

personal and family use for sustenance. Each regional board shall forward 

recom m endations made by the regional board under this subsection and additional 

inform ation collected by the regional board to the Board of Fisheries and the Board 

o f Game.

( /m o  ) (e) The Board of Fisheries and the Board of Game, acting jointly, shall make 

the final determination as to who is entitled to the preference authorized under (b) of 

this section. The statewide b o a rd s^ a jW e fe r  t o  the recommendations of the regional 

fish and game boards unless a person disputes the recommendation made by a regional 

board. The statewide boards shall hold a hearing subject to AS 44.62.330 - 44.62.630 

to make a final determination of whether the person is dependent cn fish and game for 

personal and family use for sustenance.

) (0  A person who is determined by the Board of Fisheries and the Board o f 

G am e to be dependent on fish and game for personal and family use for sustenance 

may take fish and game in any location in the state where a preference for the harvest 

o f fish or game for personal and family use for sustenance has been established under
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(b) of this section.

(g) The Board of Fisheries and the Board of Game shall adopt regulations 

governing the allowable level o f noncommercial barter and sharing o f fish and game 

resources taken for personal and family use for sustenance. The boards shall set the 

level of allowable noncommercial barter at a documented historical level that does not 

subject barter o f fish and game taken for personal and family use for sustenance to 

federal regulation under the com merce clause of the Constitution o f the United States.

Sec. 16.16.095. D efinitions. In this chapter,

( 1) "preference" means an advantage, but not necessarily an exclusive 

privilege, conferred on a use of fish and game over other uses through the adoption 

of seasons, areas, bag limits, methods and means, and other regulations that take into 

consideration the consum ptive uses and harvest methods of the user groups;

(2) "principal" means more than 50 percent;

(3) "reasonable opportunity" means an opportunity, as determined by 

the Board of Fisheries or the Board o f Game, as appropriate, that allows a person to 

participate in a fishery or hunt that provides a normally diligent participant with a 

reasonable expectation o f success o f taking of fish or game; "reasonable opportunity" 

does not mean a guarantee o f taking fish or game;

(4) "shortage" means the amount of a specific fish stock or game 

population available for harvest is not sufficient to provide a reasonable opportunity 

to take the stock or population for the sustenance needs of persons who are found to 

be dependent on the fish and game for personal and family use for sustenance;

(5) "sustained yield" means a level of utilization o f a fish or game 

population for consum ptive uses by humans that is capable of being maintained in 

perpetuity.

* Sec. 3. AS 16.05.090(c) is am ended to read:

(c) There is established in the department a section o f fish an d  gam e 

d ep en d en t use [SUBSISTENCE HUNTING AND FISHING].

* Sec. 4. AS 16.05.094 is am ended to read;

Sec. 16.05.094. D uties o f section o f fish and  gam e d ep en d en t use 

[SU B SISTE N C E H U N TIN G  AND FISH IN G ]. The section o f fish an d  gam e
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d ep en d e n t use [SUBSISTENCE HUNTING AND FISHING] shall

( 1) compile existing data and conduct studies to gather inform ation, 

including data from persons dependen t on fish an d  gam e fo r p e rso n a l a n d  fam ily  

use_ fo r  su stenance  [SUBSISTENCE USERS], on all aspects o f the role o f 

[SUBSISTENCE] hunting and fishing fo r fish an d  gam e d ep en d e n t use  in the lives 

o f the residents of the state;

(2 ) quantify the amount, nutritional value, and extent o f dependence on 

food acquired through [SUBSISTENCE] hunting and fishing fo r  fish  an d  gam e 

d e p e n d e n t u se :

(3) make information gathered available to the public, appropriate 

agencies, and other organized bodies;

(41 assist the department, the Board of Fisheries, and the Board o f 

G am e in determ ining what uses of fish and game, as well as which users and what 

m ethods, should be termed fish and  gam e d ep en d en t [SUBSISTENCE] uses, users, 

and m ethods;

(5) evaluate the impact o f state and federal laws and regulations on 

[SU BSISTENCE] hunting and fishing fo r fish a n d  gam e d e p en d e n t use  and, when 

corrective action is indicated, make recom m endations to the departm ent;

(6 ) make recommendations to the Board o f Game and the Board of 

F isheries regarding adoption, amendment* and repeal of regulations affecting 

[SUBSISTENCE] hunting and fishing for fish and  gam e d ep en d en t u se ;

(7) participate with other divisions in the preparation o f statewide and 

regional management plans so that those plans recognize and incorporate the needs o f 

[SU BSISTENCE] users of fish and game fo r fish and  gam e d ep e n d e n t u se .

* Sec. 5. AS 16.05 is amended by adding a new section to read:

Sec. 16.05.245. Review o f reg u la to ry  p roposals, (a) N otwithstanding 

AS 44.62, each proposal for a regulation to be adopted by the Board o f Fisheries or 

the Board o f Game shall be submitted to local fish and game advisory com mittees and 

regional fish and game boards that may be affected by the proposal. Each advisory 

com m ittee and regional board may review the proposed regulation and subm it 

com m ents and recommendations regarding the proposal to the Board o f Fisheries or
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the Board of Game, as appropriate. This subsection does not apply to em ergency

(b) The Board of Fisheries and the Board of Game shall carefully review each

recom m endation o f an advisory com m ittee or a regional board, the appropriate 

statewide board shall inform the advisory com m ittee or regional board o f the action 

and state the reasons for not following the recommendation.

(d) Subject to (a) and (b) of this section, the Board of Fisheries and the Board 

o f Gam e may consider and adopt any proposal for a regulation that is subm itted for 

adoption, even if comments or recom m endations regarding the proposal are not 

received from an advisory com m ittee or a regional board.

* Sec. 6 . AS 16.05.251(a) is amended to read:

(a) The Board of Fisheries may adopt regulations it considers advisable in 

accordance with AS 44.62 (Adm inistrative Procedure Act) for

( 1) setting apart fish reserve areas, refuges, and sanctuaries in the 

waters o f the state over which it has jurisdiction, subject to the approval o f the 

legislature;

fish; if consistent with resource conservation and development goals, the board may 

adopt regulations establishing restricted seasons and areas necessary for persons 60 

years o f age and older to participate in sport fishing, personal use fish in g , c r 

[SUBSISTENCE] fishing for perso n a l a n d  fam ily use fo r su sten an ce ;

(3) setting quotas, bag limits, harvest levels, and sex and size 

limitations on the taking of fish;

regulations considered by either the Board o f Fisheries or the Board o f  Game.

(c) If the Board of Fisheries or the Board of Game chooses not to follow the

(2 ) establishing open and closed seasons and areas for the taking o f
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