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Representative Ivan M. Ivan

Imerim 
P.O. Box 137 

Akiak, Alaska 99552 
Phone: (907) 765-7526

M E M O R A N D U M

TO: Representative Bill Hudson, Co-Chair 
Representative Scott Ogan, Co-Chair 
House Resources Committee ,

H/z
FROM: Representative Ivan M. Ivanf'ffis
DATE: /January 12, 1997
RE Request for Hearing-House Bill 285

Please consider this request to hear House Bill 285, Commercial 
Fishing Penalties at your earliest possible convenience.
The intent of this legislation is to establish a point system against 
a commercial fishing permit for commercial fishing violations. The 
bill outlines the suspension and revocation process the notice and 
appeal process and the notification to the CFEC by the Department of 
Public Safety and the Court System, should a certain number of 
points be accumulated.
I appreciate your consideration of my request. Please do not 
hesitate to contact my office if I can answer any questions or 
provide further information.
Thank you.
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S P O N S O R  S T A T E M E N T  - H O U S E  BILL 285

This bill was introduced to address concerns of illegal fishing activities committed by commercial fishers throughout my district and other commercial fishing communities. It has been said that some of these illegal activities become a philosophy among some fishers as the "cost of doing business" should they be convicted for such activities.
The intent of this legislation is to establish a point system against a commercial fishing permit for a conviction of a violation of commercial fishing laws found under AS 16.05.723. Should 12 or more points be assessed against a permit during any consecutive 48 month period as a result of convictions of violations, the Commercial fisheries Entry Commission would be given the authority to suspend the permit. The same is true for an accumulation of 16 or more points during any consecutive 60 month period. The commission will revoke an entry or interim use permit if 18 or more points are accumulated during any consecutive 72 month period. Two points will be deducted from the total points assessed against a permit if the permit holder is not convicted of a violation of commercial fishing laws during a 12 month period after the date of the last violation.
The bill outlines the suspension and revocation process, the notice and appeal process and the notification to the commission by the Department of Public Safety and the Court System.
Any points accumulated for commercial fishing violations will be assessed against the permit not the permit holder. Should the permit holder decide to transfer or sell the permit, all the points accumulated by the permit holder will stay with the permit thus providing a disincentive for a permit holder to transfer a permit should it be subject to suspension or revocation.
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SECTIO N A L ANALYSIS - HOUSE BILL 285

Section 1: A dds new  sections to AS 16.43, R egu la tion  of Entry  in to  A laska
C om m ercial F isheries.

Sec 16.43.850. P o in t System .

• (a) Establishes a ss ig n m en t of d em erit po in ts for co n v ic tio n s  of v io la tio n s  of 
com m ercial fish ing laws. The C om m erc ial F isheries E n try  C o m m issio n  w ill 
adop t reg u la tio n s  estab lish ing  a u n ifo rm  system  for the su sp e n s io n  o r  
revocation  of a com m ercial fish ing p e rm it as w ell as the  n u m b e r o f d e m e r it  
po in ts  to be assessed for each v io la tio n  or class of v io la tio n  of c o m m e rc ia l 
fishing law s consisten t w ith  the d em erit po in t sch ed u led  o u tlin e d  in su b sec tio n
(b) of this section. O ne-half the of the po in ts will be assessed  for a conviction  of a 
v io la tion  of com m ercial fish ing  law s u n d e r AS 16.05.722 (Strict liability  
com m ercial fish ing penalties).

• (b) Establishes a schedu le  of dem erit p o in ts  for v io la tio n s  o f com m ercia l fish in g  
law s w hich are  a lready  estab lished  u n d e r AS 16.05.723.

• (c) Points are  to be assessed against a pe rm it h o ld e r 's  lim ited  en try  p e rm it o r  
in terim  use perm it.

• (d) R equires the C om m ercial F isheries Entry C o m m issio n  to a d o p t re g u la tio n s
for the su sp en sio n  o r rev o catio n  of a lim ited  en try  o r in te rim  use p e rm it based
on an agg regate  n u m b er of accum ula ted  poin ts w ith in  a specified  pe rio d  of tim e.

Sec. 16.43.855. A ssessm en t o f Points.

• (a) R equires tha t notice be  g iven  to the perm it h o ld e r w h e n  p o in t a c c u m u la tio n
reaches 6 p o in ts  and  th a t fu rth e r v io la tions of co m m ercia l fish ing  law s m ay
resu lt in fu rth er su sp en sio n s  o r revocation  of the  perm it.

• Pj ) Points w ill be assessed against the perm it based on the  d a te  of the v io la tio n
b u t will not be assessed  un til a fter conviction.
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• (c) S ta tes th a t the assessm ent of poin ts against a perm it is in ad d itio n  to an d  n o t 
a su b s titu te  for ocher p ro v is io n s  of Title 16 nor is it a su b stitu te  for an y  p en a lty  
im p o sed  by a court.

• (d) S tates th a t if any po in ts are accum ulated  against a pe rm it h o ld e r 's  in te r im  
use p e rm it those po in ts w ill be transferred  to the perm it h o ld e r 's  en try  p e rm it if 
a lim ited  en try  system  is estab lished  for that particu lar fishery.

• (e) P o in ts assessed against a perm it a t the tim e of a p e rm an en t or em erg en cy  
tran sfe r of the perm it are transferred  w ith  the perm it.

Sec. 16.43.860. R eduction  of Po in ts. R equires the deduction  of tw o p o in ts  from  th e  
total p o in ts  assessed against a p e rm it ho ld er's  perm it if the p e rm it h o ld e r has n o t 
been  co n v ic ted  of com m ercial fishing law s in a fishery for w hich  the p e rm it w as 
issued  d u r in g  a 12 m onth  period  after the date  of the last violation.

Sec. 16.43.865. S u sp en sio n  and  R evocation.

• (a) T he com m ission  will su sp en d  or revoke an en try  o r in terim  use p e rm it if the 
p e rm it h o ld e r ’s po in t accu m u la tio n  exceeds those ou tlin ed  u n d e r AS 16.43.850. 
S u sp en sio n  of the perm it is for a one-year period. R evocation of the p e rm it w ill 
vo id  the p e rm it and  it w ill be su rren d ered  to the com m ission.

• (b) A p e rm it ho lder w ho has had the perm it suspended  o r revoked  m av  n o t 
o b ta in  an  en try  perm it or lim ited  use p erm it for that fishery for o n e-year fro m  
the d a te  of the suspension  o r revocation.

• (c) A p e rm it holder w hose  entry  p erm it or in terim  use p e rm it has been  
s u sp e n d e d  m ay partic ipa te  in the  fishery only un d er a crew  m em ber license.

• (d) A n en try  perm it m ay not be p e rm an en tly  transferred  d u rin g  the p eriod  th e  
p e rm it is su sp en d ed  o r if ad m in is tra tiv e  p roceedings in w hich  the p e rm it m ay  be 
su sp e n d e d  o r revoked are pending .

• (e) A revoked  en try  pe rm it tha t is pledged as security  for a loan shall be 
reassigned  or sold as p rov ided  by Alaska Statute.

• (f) If a p e rm it h o ld er 's  in te rim  use perm it is suspended  and  the c o m m is s io n  
estab lish ed  a lim ited en try  system  for that fishery, the perm it h o ld e r w ill be 
e lig ib le  to ob ta in  an en try  p e rm it for th a t fishery , if the p e rm it h o ld e r q u a lifies  
for the en try  perm it. H ow ever, the com m ission  will w ith h o ld  issuance  of th e  
e n try  p e rm it un til the period  of suspension  has expired.
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Sec. 16.43.870. N otice an d  A ppeal. The co m m issio n  w ill p ro v id e  no tice  of ap p ea l 
an d  a pe rm it h o ld e r w hose perm it is subject to su sp en sio n  o r revocation .

Sec. 16.43.875. R equ ired  N otice to C o m m issio n . The four su b sec tions u n d e r  th is  
section  o u tline  rep o rtin g  notice p ro ced u res  to the com m ission  from  the D ep artm en t 
of Public Safety and  the C o u rt System .

Sec. 16.43.895. D efin itio n s  for AS 16.43.850-16.43.895. P ro v id es  d e fin itio n s  fo r 
"com m ercial fish ing law," "com m ercial fish ing  perm it"  an d  "p erm it ho lder."

S ection  2: A pplicability . This act app lies to v io la tio n s  th a t occur on o r a fte r th e  
effective d a te  of this bill.
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CS FOR HOUSE BILL NO. 285( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - SECOND SESSION

B Y

O f f e r e d :
R e f e r r e d :

Sponsor(s): REPRESENTATIVE IVAN
A BILL 

FOR AN ACT ENTITLED 

"An Act relating to suspension or revocation of commercial fishing permits, 

licenses, and privileges."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.43 is amended by adding new sections to read:

Article 6A. Point System for Commercial Fishing Violations.

Sec. 16.43.850. Point system, (a) For the purpose of identifying frequent 

violators of commercial fishing laws, the commission shall adopt regulations 

establishing a uniform system for the suspension of commercial fishing privileges by 

assigning demerit points for convictions for violations of commercial fishing laws that 

are reported to the commission under AS 16.43.S75. The commission shall assess 

demerit points against a permit holder for each violation of commercial fishing laws 

in accordance with ibi and ic) of this :ction. The commission shall assess points 

against a permit holder for the fishery in which the violation of commercial fishing 

laws occurred.

-I-
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(b) The commission shall assess demerit points against a permit holder for a 

conviction of a violation of commercial fishing laws under AS 16.05.723, 16.05.831; 

AS 16.10.055, 16.10.070 - 16.10.090, 16.10.100, 16.10.110, 16.10.120 - 16.10.130,

16.10.165, 16.10.173, 16.10.200 - 16.10.220. 16.10.240, 16.10.250, and 16.10.760 -

WORK D R A FT  WORK D R A FT  0-LS0879VH

16.10.790 for the following violations in accordance with this schedule:

(1) fishing in closed w a te r s ........................................................6 points

(2) fishing during closed season or p e rio d ..............................6 points

(3) fishing with more than the legal amount of g e a r  4 points

(4) fishing with gear not allowed in fishery ..................... 6 points

(5) fishing before expiration of transfer period ..................... 6 points

(6) interfering with commercial fishing g e a r ......................4 points

(7) fishing with more than the legal amount of gear

on vessel ....................................................................................................................... 4 points

(8) improper operation of fishing gear ...................................... 4 points

(9) employing an unlicensed crewmember ...............................2 points

(10) fishing without required docum ents.................................... 2 points

(11) fishing with improperly marked or unmarked vessel . . 2 points

(12) fishing with improperly marked or unmarked gear . . .  2 points

(13) permit holder not present when required ..........................6 points

(14) fishing with underlength or overlength v e s s e l..................6 points

(15) wanton waste of fishing resources 4 points.

(c) The number of points assessed against a permit holder for a conviction of 

a violation of commercial fishing laws under AS 16.05.722 must be one-half of the 

points assessed for a conviction of a violation of commercial fishing laws under 

AS 16.05.723.

(d) The commission shall suspend a permit holder's commercial fishing 

privileges for a fishery for a period of

(1) one year if the permit holder accumulates 12 or more points during 

any consecutive 36-month period as a result of convictions for violations of 

commercial fishing laws in the fishery;

(2) two years if the permit holder accumulates 16 or more points during

CSHB 285( ) *2*
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any consecutive 48-month period as a result of convictions for violations of 

commercial fishing laws in the fishery;

(3) three years if the permit holder accumulates 18 or more points 

during any consecutive 60-month period as a result of convictions for violations of 

commercial fishing laws in the fishery.

Sec. 16.43.855. Assessment of points, (a) Notice of each assessment of 

points shall be given to the permit holder. Notice shall also be given to the permit 

holder before the expiration of a suspension of commercial fishing privileges under 

AS 16.43.8f 0(d) that subsequent violations of commercial fishing laws in the fishery' 

may result in further suspensions of the permit. The notice may be given by first class 

mail.

(b) The time periods provided for in AS 16.43.850 for the accumulation of 

points shall be based on the date of conviction, either on a plea of guilty, nolo 

contendere, or a forfeiture of bail or collateral, or as a result of a trial, for violation of 

a commercial fishing law.

(c) The assessment of points against a permit holder by the commission under 

AS 16.43.850 - 16.43.895 is in addition to. and not in substitution for, other provisions 

of this title and is not a substitute for any penalty imposed by a court.

(d) If points are assessed against a permit holder who holds a commercial 

fishing permit under an emergency transfer approved by the commission under 

AS 16.43.ISO. the same number of points shall also be assessed against the transferor 

of the permi.. Points assessed against the transferor of the permit under this subsection 

shall be included in calculations made under AS 16.43.850(d).

Sec. 16.43.860. Reduction of points. Two points shall be deducted from the 

total points assessed against a permit holder for a fishery if the permit holder has not 

been convicted of a violation of commercial fishing laws in the fishery during the 12- 

month period after the date of the last violation in the fishery for which the permit 

holder was assessed points.

Sec. 16.43.865. Suspension, (al A permit holder whose commercial fishing 

privileges for a fishery are suspended under AS 16.43.850 - 16.43.895 may not obtain 

an entry permit or interim-use permit for that fishery during the period of the

WORK D R A F T  WORK D R A FT  0-LS0879\H
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suspension of ihe privileges. During the period for which the permit holder’s privilege 

to obtain an entry permit or interim-use permit for a fishery is suspended under this 

section, the commission may not issue a permit card to the permit holder for that 

fishery.

(b) A permit holder whose privilege of obtaining a commercial fishing permit 

for a fishery is suspended under (a) of this section may engage in the fishery only 

under a crewmember license.

(c) If, during the period for which a permit holder’s commercial fishing 

privileges for a fishery are suspended, the commission establishes a limited entry 

system for the fishery, the permit holder shall be eligible to obtain an entry permit for 

that fishery to the extent that the permit holder qualifies for the entry permit under 

regulations adopted by the commission. If the permit holder qualifies for an entry 

permit for the fishery, the commission shall withhold issuance of the entry permit until 

the period of the suspension imposed under AS 16.43.850 - 16.43.895 has expired.

Sec, 16.43.870. Notice and appeal. The commission shall provide notice of 

determinations of the commission under AS 16.43.850 - 16.43.895. Respondents may 

request a hearing under regulations adopted by the commission under AS 16.43.110.

Sec. 16.43.875. Required notice to commission, (a) A court that convicts 

a person of a violation of commercial fishing laws under this title or under a regulation 

adopted under this title shall immediately forward a record of the conviction to the 

commission.

(b) 4 conviction on a plea of nolo contendere accepted by the court or a 

forfeiture of bail or collateral deposited to secure a defendant’s appearance in court 

that has not been vacated, or as a result of trial, is a conviction for purposes of 

AS 16.43.850 - 16.43.S95.

Sec. 16.43.895. Definitions for AS 16.43.850 - 16.43.895. In AS 16.43.S50 -

16.43.895.

(1) "commercial fishing law" means a statute or regulation that 

regulates the conduct of a person engaged in commercial fishing activities by- 

establishing requirements relating to fishing licenses and permits; catch records and 

reports; size, nature, quantity, or use of fishing vessels, sites, and gear; time, place, or

WORK D R A FT  WORK D R A FT 0-LS0879YH
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manner of taking fishery resources; possession, transportation, sale, barter, or waste of 

fishery resources; or other aspects of commercial fishing;

(2) "commercial fishing permit" means an entry permit or an interim- 

use permit issued under this chapter;

(3) "commercial fishing privileges" means the privilege of participating 

in an activity for which a commercial fishing permit is required and the privilege of 

obtaining a commercial fishing permit;

(4) "permit holder" includes the holder of a commercial fishing permit 

as the result of an emergency transfer, an applicant for a commercial fishing permit 

if the applicant’s commercial fishing permit was suspended under AS 16.43.850 -

16.43.895, and a person whose privilege of obtaining a commercial fishing permit for 

a fisher)' is suspended under AS 16.43.850 - 16.43.895.

* Sec. 2. AS 16.05.723(a) is amended to read:

(a) A person who negligently violates AS 16.05.440 - 16.05.690, or a 

regulation of the Board of Fisheries or the department governing commercial fishing, 

is guilty of a misdemeanor and in addition to punishment under other provisions in this 

title, including AS 16.05.195 [AND 16.05.710], is punishable upon conviction by a 

fine of not more than S I5.000 or by imprisonment for not more than one year, or by 

both. In addition, the court shall order forfeiture of any fish, or its fair market value, 

taken or retained as a result of the commission of tne violation, and the court may 

forfeit any vessel and any fishing gear, including any net. pot, tackle, or other device 

designed or employed to take fish commercially, that was used in or in aid of the 

violation. Any fish, or its fair market value, forfeited under this subsection may not 

also be forfeited under AS 16.05.195. For purposes of this subsection, it is a 

rebuttable presumption that all fish found on board a fishing vessel used in or in aid 

of a violation, or found at the fishing site, were taken or retained in violation of 

AS 16.05.440 - 16.05.690 or a commercial fisheries regulation of the Board of 

Fisheries or the department, and it is the defendant’s burden to show by a 

preponderance of the evidence that fish on board or at the site were lawfully taken and 

retained.

* Sec. 3. AS 16.10.335 is amended by adding a new subsection to read:

WORK D R A FT  WORK D R A F T  0-LS0879VH
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(g) If a limited entry permit that has been pledged as security under 

AS 16.10.333 or 16.10.338 is revoked under AS 16.43.970, the debtor's interest in the 

permit is terminated by operation of law without further notice as of the date that the 

revocation takes effect.

* Sec. 4. AS 16.10.337(a) is amended to read:

(a) Upon a foreclosure on an entry permit as provided in AS 16.10.335 or the 

term ination  of a debtor's  interest in an entrv perm it under AS 16.10.335(g). the 

commissioner shall offer the commission a right of first refusal if the permit is subject 

to a buy-back program under AS 16.43.290 - 16.43.330 at a price equal to the amount 

outstanding on the note plus any costs the department directly incurred in 

administering the loan.

* Sec. 5. vS lo.43.970(a) is repealed and reenacted to read:

(a) A person who violates a provision of this chapter or a regulation adopted 

under this chapter is. upon conviction, guilty of a class B misdemeanor and is 

punishable by a fine of not more than S5.000 for a first conviction, and a fine of not 

more than SI0,000 for a second or third conviction. Upon a first or second conviction 

under this ■aihsection. the court may in its discretion also order the commission to 

suspend the commercial fishing privileges of the person for a period of not more than 

three year' and to revoke one or more or all commercial fishing permits held by the 

person. Upon a third or subsequent conviction under this subsection, the person is also 

subject to a loss of commercial fishing privileges as provided under (i) of this section. 

This subsection does not apply to violations of AS 16.43.140(a).

* Sec. 6. AS 16.43.970(b) is amended to read:

(bt person who knowingly makes a false statement to the commission for 

the purpose of obtaining a benefit, including the issuance, renewal, duplication, or 

transfer of an entry or interim-use permit or vessel license or a person who assists 

another by knowingly making a false statement to the commission for the purpose of 

obtaining a benefit for another, is guilty of the crime of unsworn falsification as set 

out in AS i i .56.210. Upon conviction, the person is also subject to suspension of 

commercial fishing privileges and revocation of commercial fishing permits under

(i) of this a c tio n  f( 1) SHALL FORFEIT TO THE COMMISSION ALL INTERIM-
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

USE PERMITS AND ENTRY PERMITS AND (2) LOSES ELIGIBILITY FOR 

INTERLM-USE PERMITS AND FOR ENTRY PERMITS FOR A PERIOD OF 

THREE YEARS].

* Sec. 7. AS 16.43.970(f) if amended to read:

(0  A commercial fishing [AN ENTRY] permit revoked [FORFEITED] under 

this section that is pledged [TAKEN] as security for a loan under AS 16.10.333. o r

16.10.338, or AS 44.81.231 shall be reassigned as provided in AS 16.10.337 or 

AS 44.81.250.

* Sec. 8. AS 16.43.970(g) is amended to read:

(g) A person who violates the provisions of AS 16.43.140(a) is

(1) upon a first conviction, guilty of a class B misdemeanor and may 

be sentenced to a definite term of imprisonment of not more than 90 days, or forfeiture 

of the person's fishing vessel, or both, and shall be sentenced to a fine of not less than

55,000 nor more than 510,000 and loss of commercial fishing privileges under (i) of 

this section [FOR A PERIOD OF ONE YEAR .AFTER THE DATE OF 

CONVICTION];

(2) upon a second conviction, guilty of a class A misdemeanor and may 

be sentenced to a definite term of imprisonment of not more than one year, and shall 

be sentenced to a fine of not less than 510.000 nor more than 520,000, forfeiture of 

the person's fishing vessel, and loss of commercial fishing privileges under (i) of this 

section [FOR A PERIOD OF TWO YEARS .AFTER THE DATE OF CONVICTION]:

(3) upon a third or subsequent conviction, guilty of a class A 

misdemeanor and may be sentenced to a definite term of imprisonment of not more 

than one year, and shall be sentenced to a fine of not less than 520,000 nor more than 

550.000. forfeiture of the person's fishing . cssel. and loss of commercial fishing 

privileges under (i) of this section [FOR A PERIOD OF FIVE YEARS AFTER THE 

DATE OF CONVICTION].

* Sec. 9. AS 16.43.970 is amended by adding new subsections to read:

(i) Upon the conviction of a person for an offense described under (a), (b), or 

(g) of this section, the court shall immediately notify the commission of the conviction. 

The notice provided by the court shall be accompanied by an order suspending
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commercial fishing privileges and revoking commercial fishing permits under (a) of 

this section, as appropriate. The commission shall, upon receipt of

(1) an order from the court under (a) of this secfim , suspend the 

commercial fishing privileges of a person for the period set by the court and revoke 

commercial fishing permits held by the person as directed by the court;

(2) a notice from the court that a person has been convicted of a third 

or subsequent violation of (a) of this section, suspend all commercial fishing privileges 

of the person for a period of three years from the date of conviction and revoke all 

commercial fishing permits held by the person;

(3) a notice fiom the court that a person has been convicted of a 

violation described under (b) of this section, suspend all commercial fishing privileges 

of the person for a period of three years from the date of conviction and revoke all 

commercial fishing permits held by the person;

(4) a notice from the court that a person has been convicted of a 

violation described under (g)(1) of this section, suspend all commercial fishing 

privileges of the person for a period of one year from the date of conviction;

(5) a notice from the court that a person has been convicted of a 

violation described under (g)(2) of this section, suspend all commercial fishing 

privileges of the person for a period of two years from the date of conviction;

(6) a notice from the court that a person has been convicted of a 

violation described under (g)(3) of this section, suspend all commercial fishing 

privileges of the person for a period of five years from the date of conviction.

(j) In this section, "commercial fishing permit" and "commercial fishing 

privileges" have the meanings given in AS 16.43.895.

* Sec. 10. AS 44.81.247 is amended by adding a new subsection to read:

(b) If a limited entry permit that has been pledged as security under 

AS 44.81.231 is revoked under AS 16.43.970, the debtor's interest in the permit is 

terminated by operation of law without further notice as of the date that the revocation 

takes effect.

* Sec. 11. AS 44.81.250(a) is amended to read:

(a) L'pon foreclosure of a piedge of an entry permit under AS 44.S I.241 -

WORK D R A FT  WORK D R A FT  0-LS0879\H
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44.81.249 or the term ination of a debtor's  interest in an en trv  perm it under 

AS 44.81.247(b). the bank shall determine if the permit is subject to a buy-back 

program under AS 16.43.290 - 16.43.330 and, if it is subject to a buy-back program, 

shall offer the permit to the commission at a price equal to the outstanding 

indebtedness on the loan.

* Sec. 12. AS 16.05.710(a) and 16.05.710(d)(1) are repealed.

* Sec. 13. APPLICABILITY. This Act applies to violations of commercial fishing laws 

that occur on or after the effective date of this Act.
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE IVAN
TO: CSHB 285 ( ), Draft 0-LS0879\H

1 Page 1, Line 2, after “and privileges”
2 Insert and providing for an effective date”
3 Page 9, insert a new section after Sec. 13.
4 “Sec. 14. This act takes effect immediately under
5 AS 01.10.070(c).”



A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE IVAN
TO: CSHB 285 ( ), Draft 0-LS0879\H

1 Page 4, Line 20, after “this title shall”
2 Delete “immediately”
3 Page 4, Line 21, after "to the commission"
4 Insert “on a weekly basis”



A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE IVAN
TO: CSHB 285 ( ), Draft 0-LS0879\H

1 Page 3, Line 27, after “the date of the last’’
2 Delete "violation”
3 Insert “conviction”



A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE IVAN
TO: HB 285

1 Page 5, line 9, after “to commission.”:
2 Delete “(a) The Department of Public Safety shall notify the
3 commission of each alleged violation of a commercial fishing
4 law by a permit holder.”
5 Reletter each subsection accordingly.



A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE IVAN
TO: HB 285

1 Page 4, line 23, after “permanently transferred":
2 Delete “(1)"
3 Page 4, line 24, after “this section”:
4 Delete or (2) if proceedings in which the entry permit may
5 be suspended or revoked under this section are pending against
6 the entry permit”
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1-800- 323-4942 
F ax :  i907) 465-45°9 
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Phone :  (907 > 765-7526

C H A N G E S  IN D R A F T  0 -LS0879\H, C S H B  2 8 5  ( )

DATED 2/16/98
The following changes were made in CSHB 285, draft 0-LS0979\H 
from the original version of House Bill 285.
1. Points will be assessed against the permit holder rather than the 
permit as originally stated in HB 285.
2. Del:;ed revocation process associated with the assessment of 
points.
3. Added various fishing violations found currently in statute under 
Title 16 in order to ensure uniformity and clarify that a 11 violations 
will be subjected to the points system. This is found on page two, 
lines 3-5 in subsection (b).
4. Reduced from 6 to 4 points, fishing with more than the legal 
amount of gear. (Page 2, line 8)
5. Added “fishing before expiration of transfer period" as a 6 point 
violation on page two, line 10.
6. Added underlength to vessel violations on page 2, line 20.
7. Added “wanton waste of salmon resources" as a 4 point violation 
on page two, line 21.
8. Reduced the time periods for point assessments. A one-year 
suspension occurs when 12 or more points are assessed in a 36- 
month period, a two-year suspension occurs when 16 or more points 
are assessed in a 48-month period and a three-year suspension
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occurs when a permit holder is assessed 18 or more points within a 
60-month period. The previous bill draft had suspensions occurring
after a certain amount of points has been assessed for 48-month and
60-month periods and revocation taking place after a 72-month
period.
9. A notice of assessment of points will be given to the permit 
holder after each conviction. This is a change from the permissive 
language where notice may be given after each assessment until 6 
points are accumulated, then the commission would have been 
required to start giving notice.
10. Removed the subsection that disallowed the permanent transfer 
of the permit during the suspension period or during the period when 
the proceedings for suspension or revocation are pending.
11. Removed the Department of Public Safety notification process 
after an alleged violation. This was changed to the court system's 
notifying the commission following a conviction.
12. Deleted the subsection where the court was required to forward 
a permit upon the court’s decision to suspend or revoke a permit. 
This authority now rests with the Commercial Fisheries Entry 
Commission.
13. Added a subsection, found on page five, line 5, that c la rifies 
that a commercial fishing permit is a privilege which allows one to 
participate in a fishery and in obtaining a commercial fishing 
permit.
14. Section 2, page 5, line 17, deleted reference to 16.05.710, 
which allowed the courts to suspend or revoke a permit. This 
authority again now rests with the CFEC after a certain number of 
points have been accumulated. AS 16.05.710 (a) and (d)(1) are 
repealed in section 12.
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15. Added a new subsection to AS 16.10.33 that terminates the 
debtor’s interest in the permit as of the date the commission 
revokes the permit. This is found in Section 3.
16. Section 4 adds an amendment to AS 16.10.337(a) that refers to 
new subsection found in Section 3.
17. Sections 5, 6, 7, 8 and 9 were added at the request of the 
Commercial Fisheries Entry Commission. A memorandum from Bruce 
Twomley, Chair of the CFEC, is attached explaining the changes in 
those statutes.
18. Section 12 repeals AS 16.05.710(a) and (d)(1). AS 16.05.710(a) 
is the subsection that allowed the courts to revoke or suspend a 
commercial fishing permit under Title 16 violations. AS 16.05.710 
(d)(1) is the definition for commercial fishing law. A new definition 
for commercial fishing law is found on page 4, line 28. The 
definitions that have not been deleted are applicable to the other 
provisions in AS 16.05.710.
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STATH OF ALASKA

t o : Tom Wright d a t e : February 17, 1998

FAX: 465-4589 PHONE: (907) 789-6160 VOICE 
(907) 789-6170 FAX

FROM; Brace Twomley, Chai s u b j e c t : Sections 5-9.2/16/98 Work Draft, CS 
for I B  285

Tom, as you requested, the following paragraph is my understanding of the proposed amendments 

to AS 16.43.970 in Sections 5-9, 2/16/98 Work Draft, CS for HB 285:

Sections 5 through 9 amend but do not change the effects of the cunent AS 16.43.970 

addressing violations o f the Limited Entry Act. Violations o f the law by fishers may stili result in

to “forfeiture” of fishing privileges by the court are eliminated in favor of referrals by the court to 

the Alaska Commercial Fisheries Entry Commission for suspension or revocation o f fishing 

privileges as directed. It is believed suspension and revocation o f fishing privileges by the 

Commission is more consistent with Alaska Legislature’s determination that fishing privileges 

administered by the Commission are use privileges and not property under AS 16.43.150(e).

cc: Gcorce Utermohles><

suspension and revocation of fishing privileges under the existing standards. However, references
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CS FOR HOUSE BILL NO. 285(RES)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY THE HOUSE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE IVAN
A BILL 

FOR AN ACT ENTITLED 

"A n A ct relating to suspension or revocation of commercial fishing perm its, 

licenses, and privileges; and providing for an effective date."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE O F ALASKA:

* Section 1. AS 16.43 is amended by adding new sections to read:

Article 6A. Point System for Commercial Fishing Violations.

Sec. 16.43.850. Point system, (a) For the purpose of identifying frequent 

violators of commercial fishing laws, ' '  commission shall adopt regulations 

establishing a uniform system for the suspension of commercial fishing privileges by 

assigning demerit points for convictions for violations of commercial fishing laws that 

are reported to the commission under AS 16.43.875. The commission shall assess 

demerit points against a permit holder for each violation of commercial fishing laws 

in accordance with (b) and (c) of this section. The commission shall assess points 

against a permit holder for the fishery in which the violation of commercial fishing 

laws occurred.

-1- C SH B  285(R E S)
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(b) The commission shall assess demerit points against a permit holder for a 

conviction of a violation of commercial fishing laws under AS 16.05.723, 16.05.831; 

AS 16.10.055, 16.10.070 - 16.10.090, 16.10.100, 16.10.110, 16.10.120 - 16.10.130,

16.10.165, 16.10.173, 16.10.200 - 16.10.220, 16.10.240, 16.10.250, and 16.10.760 -

16.10.790 for the following violations in accordance with this schedule:

(1) fishing in closed w a te rs ........................................................ 6 points

(2) fishing during closed season or p e r io d .............................. 6 points

(3) fishing with more than the legal amount o f g e a r  4 points

(4) fishing with gear not allowed in fish ery ...................6 points

(5) fishing before expiration of transfer period ................... 6 points

(6) interfering with commercial fishing g e a r .............. 4 points

(7) fishing with more than the legal amount o f gear

on vessel ......................................................................................................................4 points

(8) improper operation of fishing gear ..................................... 4 points

(9) employing an unlicensed crewmember ............................. 2 points

(10) fishing without required docum ents ...................................2 points

(11) fishing with improperly marked or unmarked vessel . .  2 points

(12) fishing with improperly marked or unmarked gear . . .  2 points

(13)# permit holder not present when required ........................6 points

(14) fishing with underlength or overlength v e s s e l ................6 points

(15) wanton waste of fishing resou rces .................................. 4 points.
I

(c) The number of points assessed against a permit holder for a conviction of 

a violation of commercial fishing laws under AS 16.05.722 must be one-half of the 

points assessed for a conviction of a violation of commercial fishing laws under 

AS 16.05.723.

(d) The commission shall suspend a permit holder’s commercial fishing 

privileges for a fishery for a period of

(1) one year if the permit holder accumulates 12 or more points during 

any consecutive 36-month period as a result of convictions for violations of 

commercial fishing laws in the fishery;

(2) two years if the permit holder accumulates 16 or more points during

0-LS0879VK
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any consecutive 48-month period as a resuit of convictions for violations of 

commercial fishing laws in the fishery;

(3) three years if the permit holder accumulates 18 or more points 

during any consecutive 60-month period as a result of convictions for violations of 

commercial fishing laws in the fishery.

Sec. 16.43.855. Assessment of points, (a) Notice of each assessment of 

points shall be given to the permit holder. Notice shall also be given to the permit ; 

holder before the expiration of a suspension of commercial fishing privileges under 

AS 16.43.850(d) that subsequent violations of commercial fishing laws in the fishery 

may result in further suspensions of the permit. The notice may be given by first class 

mail.

(b) The time periods provided for in AS 16.43.850 for the accumulation of 

points shall be based on the date of conviction, either on a plea of guilty, nolo 

contendere, or a forfeiture of bail or collateral, or as a result of a trial, for violation of 

a commercial fishing law.

(c) The assessment of points against a permit holder by the commission under 

AS 16.43.850 - 16.43.895 is in addition to, and not in substitution for, other provisions 

of this title and is not a substitute for any penalty imposed by a court.
.

(d) If points are assessed against a permit holder who holds a commercial 

fishing permit under an emergency transfer approved by the commission under 

AS 16.43.180, the same number of points shall also be assessed against the transferor 

of the permit. Points assessed against the transferor of the permit under this subsection 

shall be included in calculations made under AS 16.43.850(d).

Sec. 16.43.860. Reduction of points. Two points shall be deducted from the 

total points assessed against a permit holder for a fishery if the permit holder has not j 

been convicted of a violation of commercial fishing laws in the fishery during the 12- 

month period after the date of the last conviction in the fishery for which the permit 

holder was assessed points.

Jec. 16.43.865. Suspension, (a) A permit holder whose commercial fishing 

privileges for a fishery are suspended under AS 16.43.850 - 16.43.895 may not obtain 

an entry permit or interim-use permit for that fishery during the period of the

0-LS0879\K
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suspension of the privileges. During the period for which the permit holder’s privilege 

to obtain an entry permit or interim-use permit for a fishery is suspended under this 

section, the commission may not issue a permit card to the permit holder for that 

fishery,

(b) A permit holder whose privilege of obtaining a commercial fishing permit 

for a fishery is suspended under (a) of this section may engage in the fishery only 

under a crewmember license.

(c) If, during the period for which a permit holder’s commercial fishing 

privileges for a fishery are suspended, the commission establishes a limited entry 

system for the fishery, the permit holder shall be eligible to obtain an entry permit for 

that fishery to the extent that the permit holder qualifies for the entry permit under 

regulations adopted by the commission. If the permit holder qualifies for an entry 

permit for the fishery, the commission shall withhold issuance of the entry permit until 

the period of the suspension imposed under AS 16,43.850 - 16.43.895 has expired.

Sec. 16.43.870. Notice and appeal. The commission shall provide notice of 

determinations of the commission under AS 16.43.850 - 16.43.895. Respondents may 

request a hearing under regulations adopted by the commission under AS 16.43.110.

Sec. 16.43.875. Required notice to commission, (a) A court that convicts 

a person of a violation of commercial fishing laws under this title or under a regulation 

adopted under this title shall forward a record of the conviction to the commission on 

a weekly basis.

(b) A conviction on a plea of nolo contendere accepted by the court or a 

forfeiture of bail or collateral deposited to secure a defendant’s appearance in court 

that has not been vacated, or as a result of trial, is a conviction for purposes of 

AS 16.43.850 - 16.43.895.

Sec. 16.43.895. Definitions for AS 16.43.850 - 16.43.895. In AS 16.43.850 - 

I6.43.S95,

(1) "commercial fishing law" means a statute or regulation that 

regulates the conduct of a person engaged in commercial fishing activities by 

establishing requirements relating to fishing licenses and permits; catch records and 

reports; size, nature, quantity, or use of fishing vessels, sites, and gear; time, place, or

0-L S0879\K
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manner of taking fishery resources; possession, transportation, sale, barter, or waste of 

fishery resources; or other aspects of commercial fishing;

(2) "commercial fishing permit" means an entry permit or an interim- 

use permit issued under this chapter;

(3) "commercial fishing privileges" means the privilege of participating 

in an activity for which a commercial fishing permit is required and the privilege of 

obtaining a commercial fishing permit;

(4) "permit holder" includes the holder of a commercial fishing permit 

as the result of an emergency transfer, an applicant for a commercial fishing permit 

if the applicant’s commercial fishing permit was suspended under AS 16.43.850 -

16.43.895, and a person whose privilege of obtaining a commercial fishing permit for 

a fishery is suspended under AS 16.43.850 - 16.43.895.

* Sec. 2. AS 16.05.723(a) is amended to read:

(a) A person who negligently violates AS 16.05.440 - 16.05.690, or a 

regulation of the Board of Fisheries or the department governing commercial fishing, 

is guilty of a misdemeanor and in addition to punishment under other provisions in this 

title, including AS 16.05.195 [AND 16.05.710], is punishable upon conviction by a 

fine of not more than $15,000 or by imprisonment for not more than one year, or by 

both. In addition, the court shall order forfeiture of any fish, or its fair market value,
I

taken or retained as a result of the commission of the violation, and the court may 

forfeit any vessel and any fishing gear, includmg any net, pot, tackle, or other devicew I
i

designed or employed to take fish commercially, that was used in or in aid of the 

violation. Any fish, or its fair market value, forfeited under this subsection may not ! 

also be forfeited under AS 16.05.195. For purposes of this subsection, it is a 

rebuttable presumption that all fish found on board a fishing vessel used in or in aid 

of a violation, or found at the fishing site, were taken or retained in violation of 

AS 16.05.440 - 16.05.690 or a commercial fisheries regulation of the Board of 

Fisheries or the department, and it is the defendant's burden to show by a 

preponderance of the evidence that fish on board or at the site were lawfully taken and 

retained.

* Sec. 3. AS 16.10.335 is amended by adding a new subsection to read:

0-LS0879\K
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(g) If a limited entry permit that has been pledged as security under 

AS 16.10.333 or 16.10,33.8 is revoked under AS 16.43.970, the debtor's interest in the 

permit is terminated by operation of law without further notice as of the date that the 

revocation takes effect.

* Sec. 4. AS 16.10.337(a) is amended to read:

(a) Upon a foreclosure on an entry permit as provided in AS 16.10.335 o r the 

term ination of a d eb to r 's  in terest in an entry perm it under AS 16.10.335(g). the 

commissioner shall offer the commission a right of first refusal if the permit is subject 

to a buy-back program under AS 16.43.290 - 16.43.330 at a price equal to the amount 

outstanding on the note plus any costs the department directly incurred in 

administering the loan.

* Sec. 5. AS 16.43.970(a) is repealed and reenacted to read:

(a) A person who violates a provision of this chapter or a regulation adopted 

under this chapter is, upon conviction, guilty of a class B misdemeanor and is 

punishable by a fine of not more than $5,000 for a first conviction, and a fine of not 

more than $10,000 for a second or third conviction. Upon a first or second conviction 

under this subsection, the court may in its discretion also order the commission to 

suspend the commercial fishing privileges of the person for a period of not more than 

three years and to revoke one or more or all commercial fishing permits held*by the 

pe on. Upon a third or subsequent conviction under this subsection, the person is also 

subject to a loss of commercial fishing privileges as provided under (i) of this section. 

This subsection does not apply to violations of AS 16.43.140(a).

* Sec. 6. AS 16.43.970(b) is amended to read:

(b) \  person who knowingly makes a false statement to the commission for 

the purpose of obtaining a benefit, including the issuance, renewal, duplication, or 

transfer of an entry or interim-use permit or vessel license or a person who assists 

another by knowingly making a false statement to the commission for the purpose of 

obtaining a benefit for another, is guilty of the crime of unsworn falsification as set

out in AS 11.56.210. Upon conviction, the person is also subject to suspension of

commercial fishing privileges and revocation of commercial fishing perm its under

0-LS0879VK
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USE PERMITS AND ENTRY PERMITS AND (2) LOSES ELIGIBILITY FOR 

INTERIM-USE PERMITS AND FOR ENTRY PERMITS FOR A PERIOD OF 

THREE YEARS],

* Sec. 7. AS 16.43.970(0 if amended to read:

(0  A commercial f illin g  [AN ENTRY] permit revoked [FORFEITED] under 

this section that is pledged [TAKEN] as security for a loan under AS 16.10.333. o r

16.10.338. or AS 44.81.231 shall be reassigned as provided in AS 16.10.337 or 

AS 44.81.250.

* Sec. 8. AS 16.43.970(g) is amended to read:

(g) A person who violates the provisions of AS 16.43.140(a) is

(1) upon a first conviction, guilty of a class B misdemeanor and may 

be sentenced to a definite term of imprisonment of not more than 90 days, or forfeiture 

of the person's fishing vessel, or both, and shall be sentenced to a fine of not less than 

$5,000 nor more than $10,000 and loss of commercial fishing privileges un d er (i) of 

this section [FOR A PERIOD OF ONE YEAR AFTER THE DATE OF 

CONVICTION];

(2) upon a second conviction, guilty of a class A misdemeanor and may 

be sentenced to a definite term of imprisonment of not more than one year, and shall
** m

be sentenced lo  a fine of not less than 510,000 nor more than 520.000, forfeiture of i 

the person's fishing vessel, and loss of commercial fishing privileges under (i) of this 

section [FOR A PERIOD OF TWO YEARS AFTER THE DATE OF CONVICTION];1

(3) upon a third or subsequent conviction, guilty of a class A j 

misdemeanor and may be sentenced to a definite term of imprisonment of not more J 

than one year, and shall be sentenced to a fine of not less than $20,000 nor more than 

$50,000, forfeiture of the person's fishing vessel, and loss of commercial fishing 

privileges under (i) of this section [FOR A PERIOD OF FIVE YEARS .AFTER THE 

DATE OF CONVICTION],

* Sec. 9. AS 16.43.970 is amended by adding new subsections to read:

(i) Upon the conviction of a person for an offense described under (a), (b), or 

(g) of this section, the court shall immediately notify the commission of the conviction. 

The notice provided by the court shall be accompanied by an order suspending

0-LS0879\K
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commercial fishing privileges and revoking commercial fishing permits under (a) of 

this section, as appropriate. The commission shall, upon receipt of

(1) an order from the court under (a) of this section, suspend the 

commercial fishing privileges of a person for the period set by the court and revoke 

commercial fishing permits held by the person as directed by the court;

(2) a notice from the court that a person has been convicted of a third 

or subsequent violation of (a) of this section, suspend all commercial fishing privileges 

of the person for a period of three years from the date of conviction and revoke all 

commercial fishing permits held by the person;

(3) a notice from the court that a person has been convicted of a 

violation described under (b) of this section, suspend all commercial fishing privileges 

of the person for a period of three years from the date of conviction and revoke all ! 

commercial fishing permits held by the person;

(4) a notice from the court that a person has been convicted of a 

violation described under (g)(1) of this section, suspend all commercial fishing 

privileges of the person for a period of one year from the date of conviction;

(5) a notice from the court that a person has been convicted of a

violation described under (g)(2) of this section, suspend all commercial fishing j

privileges of the person for a period of two years from the date of conviction;

(6) a notice from the court that a person has been convicted of a

violation described under (g)(3) of this section, suspend all commercial fishing
I

privileges of the person for a period of five years from the date of conviction.

(j) In this section, "commercial fishing permit" and "commercial fishing

privileges" have the m eaninr- given in AS 16.43.895.

* Sec. 10. AS 44.81.247 is amei.Jed by adding a new subsection to read:

(b) If a limited entry permit that has been pledged as security under

AS 44.81.231 is revoked under AS 16.43.970, the debtor's interest in the permit is 

terminated by operation of law without further notice as of the date that the revocation 

takes effect.

* Sec. 11. AS 44.81.250(a) is amended to read:

(a) Upon foreclosure of a pledge of an entry permit under AS 44.81.241 -

0-LS0879\K
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1 44.81.249 o r the  term ination of a debtor's  interest in an en try  perm it u n d e r

2 j AS 44.81.247(b). the bank shall determine if the permit is subject to a buy-back j

3 program under AS 16.43.290 - 16.43.330 and, if it is subject to a buy-back program,
I

4 shall offer the permit to the commission at a price equal to the outstanding

5 indebtedness on the loan.

6 * Sec. 12. AS 16.05.710(a) and 16.05.710(d)(1) are repealed.

7 * Sec. 13. APPLICABILITY. This Act applies to violations of commercial fishing laws

8 that occur on or after the effective date of this Act.

9 * Sec. 14. This Act takes effect immediately under AS 01.10.070(c).
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Sec. 16.05.722. Strict liability commercial fishing penalties.
(a) A person who without any culpable mental state violates AS 16.05.440 - 16.05.690, 

or a regulation of the Board of Fisheries or the department governing commercial fishing, is guilty 
of a violation and upon conviction is punishable by a fine of not more than

(1) $3,000 fora first conviction;
(2) $6,000 for a second conviction or for a subsequent conviction not described in

(3) o f this subsection; and
(3) $9,000 for a third or subsequent conviction within a 10-year period.

(b) In addition, the court shall order forfeiture of any fish, or its fair market value, taken 
or retained as a result of the commission o f the violation. For purposes of this subsection, it is a 
rebuttable presumption that all fish found on board a fishing vessel used in or in aid o f a 
violation, or found at the fishing site, were taken or retained in violation of AS 16.05.440 - 
16.05.690 or a commercial fisheries regulation of the Board of Fisheries or the department. It is 
the defendant’s burden to show by a preponderance of the evidence that fish on board or at the 
site were lawfully taken and retained.

(c) A person charged with a violation under this section is entitled to a trial by court but 
not by jury, and is not entitled to representation at public expense.
History -
(sec. 3 ch 46 SLA 1988; am sec. 1 ch 47 SLA 1995)

Amendment Notes -
The 1995 amendment, effective August 24, 1995. in subsection (a), added "conviction or 

for a subsequent convictio.i not described in (3) o f this subsection; and" at the end of paragraph
(2), added the paragraph (3) designation, in paragraph (3), added "$9,000 for a third" at the 
beginning and "within a 10-year period" at the end, and made a minor stylistic change.
Editors Notes -

Section 6 of ch. 46. SLA 19SS, which enacted this section, provides: "Notwithstanding 
the provisions of this Act, in a case pending on May 25. 1988 involving a commercial fishing 
violation that occurred before May 25, 198S. the conn shall apply the law that was in effect on 
the date the violation occurred."
Decisions -

No absolute liability. - This section does not establish absolute liability; the statute 
simply eliminates culpable mental state as an element of specified fish and game violations, 
Clucas v. State, 815 P.2d 384 (Alaska Ct. App. 1991).

"First in time, first in right" defense. - Because the "first in time, first in right" defense 
does not implicate the culpable mental state involved in a case, prosecution of a fish and game 
case under this section does not preclude the defense from being raised. Clucas v State, 815 P.2d 
384 (Alaska Ct. App. 1991).

Sanction of fine and forfeiture. - This section states that fishermen may be sanctioned in 
two ways for their conduct - fine and forfeiture The statute allows the state to seize the illegal 
catch itself, or, if it has already been sold, the statute allows the state to seize the proceeds or fair 
market value of the sale. McCann v State, S 17 P. 2d 484 (Alaska Ct. App. 1991).

Intent of forfeiture language - The clear intent of the forfeiture language in this section is 
to prevent the violator from profiting in any way from the illegal catch. Nothing in the statute 
allows for a forfeiture in order to "make the state whole". McCann v. State, 817 P.2d 484 
(Alaska Ct App. 1991).

No offset of violator's operating costs - This section makes no provision, in a forfeiture



order, for offsetting the fair market value of the illegal catch with the violator's operating costs. 
Millman v. State, 841 P.2d 190 (Alaska Ct. App. 1992).

Forfeiture order was improper. - where the state fined defendant the maximum amount, 
seized undersized crabs, and ordered him to pay a percentage of the fair market value o f the 
seized crabs. McCann v. State, 817 P.2d 484 (Alaska Ct. App. 1991).

Maximum fine upheld. - Findings that defendant caught a "high percentage" of undersized 
crabs and that he exhibited "extreme carelessness" in using a bent measuring stick to measure the 
crabs constituted sufficient justification for the imposition of the maximum fine. McCann v. 
State. S17 P.2d 484 (Alaska Ct. App. 1991).

Quoted in Waiste v. State, 808 P.2d 286 (Alaska Ct. App. 1991).
Cited in State v. Lawler, Ct. App. Op. No. 1473 (File No. A-572S), P.2d (1996).



Sec. 16 05.723. Misdemeanor commercial fishing penalties.
(a) A person who negligently violates AS 16.05.440 - 16.05.690, or a regulation of the 

Board o f Fisheries or the department governing commercial fishing, is guilty of a misdemeanor 
and in addition to punishment under other provisions in this title, including AS 16.05.195 and 
16.05.710, is punishable upon conviction by a fine of not more than SI 5,000 or by imprisonment 
for not more than one year, or by both. In addition, the court shall order forfeiture o f any fish, or 
its fair market value, taken or retained as a result of the commission of the violation, and the court 
may forfeit any vessel and any fishing gear, including any net, pot, tackle, or other device 
designed or employed to take fish commercially, that was used in or in aid o f the violation. Any 
fish, or its fair market value, forfeited under this subsection may not also be forfeited under AS
16.05.19 j. For purposes of this subsection, it is a rebuttable presumption that all fish found on 
board a fishing vessel used in or in aid o f a violation, or found at the fishing site, were taken or 
retained in violation of AS 16.05.440 - 16.05.690 or a commercial fisheries regulation of the 
Board of Fisheries or the department, and it is the defendant's burden to show by a 
preponderance of the evidence that fish on board or at the site were lawfully taken and retained.

(b) If a person is convicted under this section of one of the following offenses, then, in 
addition to the penalties imposed under (a) of this section, the court may impose a fine equal to 
the gross value of the fish found on board or at the fishing site at the time of the violation:

(1) commercial fishing in closed waters;
(2) commercial fishing during a closed period or season;
(3) commercial fishing with unlawful gear, including a net, pot, tackle, or other 

device designed or employed to take fish commercially, or
(4) commercial fishing without a limited entry permit holder on board if the holder 

is required by law or regulation to be present.
(c) Upon a third misdemeanor conviction within a period of 10 years for an offense listed 

in (b) o f this section or any combination of offenses listed in (b) of this section, the court shall 
impose, in addition to any penalties imposed under (a) of this section, a fine equal to three times 
the gross value of the fish found on board or at the fishing site at the time of the offense, or a fine 
equal to SI 0.000, whichever is greater
History *
(sec. 3 ch 46 SLA 1988)
Editors Notes -

Section 6 of ch. 46. SLA 19SS. which enacted this section, provides: "Notwithstanding 
the provisions of this Act, in a case pending on May 25, 1988 involving a commercial fishing 
violation that occurred before May 25. 1988. the court shall apply die law that was in effect on 
the date the violation occurred."
Decisions -

Legislative intent. - Although this section is broadly warded, it does not supersede all 
Board of Fisheries regulations that specify a mens rea other than negligence. Given the lack of 
any clear expression o f legislative intent, such an interpretation would be unwarranted. Waiste v 
Slate. SOS P.2d 2S6 (Alaska Ct. App. 1991).

Forfeiture only offish for which convicted. - Subsection (a) of this section provides for 
the mandatory forfeiture only of fish taken or retained as a result o f the violation for which the 
defendant has been convicted. When the statute is so construed, the defendant must still 
overcome the presumption that all fish on board his vessel were taken as the result o f the 
violation for which he was convicted. McNabb v. State, S60 P.2d 1294 (Alaska Ct. App. 1993).



Amount of fine not dependent on violation. - Unlike the forfeiture authorized by 
subsection (a) of this section, the fine provided for in subsection (b) o f the statute does not 
depend on the amount offish taken as a result of the violation. The statute contemplates a fine 
w hich is based on the value of the fish on board a vessel, whether they were taken illegally or not. 
McNabb v. State, 860 P.2d 1294 (Alaska Ct. App. 1993).

Cited in McCann v. State, 817 P.2d 484 (Alaska Ct. App. 1991); Scudero v. State, Ct. 
App. Op. No. 1469 (File No. A-5954), P.2d (1996).



Sec. I o. 10.333. Loans for purchase of Alaska limited entry permits.
(a) Loans under AS 16 10 3 10(a) may be made to an individual commercial fisherman for 

the purchase o f a limited entry permit upon certification by the commission that the fisherman is 
a person who qualifies as a transferee for the permit under AS 16.43 and the regulations adopted 
by the commission.

(b) Upon approval by the commissioner, the permit to be purchased may be pledged as 
security for a loan under (a) of this section, if

(1) the certificate for the pledged permit lists the commissioner as the legal owner 
of the permit;

(2) the certificate for the pledged permit lists the debtor as the equitable owner of
the permit;

(3) all annual permit cards issued under the pledged permit list the name of the
debtor;

(4) all obligations and responsibilities of a permit owner are assumed by the
debtor;

(5) co-signers or other sureties for performance under the note are not vested with 
any rights in the pledged permit and their obligation is limited to satisfaction of the note and 
payment o f costs directly incurred by the department in administering the loan.

(c) The commissioner is not liable for any act or omission resulting from permit 
ownership nor will that act or omission affect the commissioner's title to the permit or the 
commissioner's rights under it

(d) Upon satisfaction of the note by the debtor, the commissioner shall certify to the 
commission that the note has been satisfied.

(e) Upon certification as provided in (d) o f this section, the commission shall amend the 
permit certificate to list the debtor as the legal owner.

(Q [Repealed, sec 34 ch 79 SLA 1985]
History -
(sec 4 ch 83 SLA 1978, am sec I ch 106 SLA 1980; am sec. 8, 34 ch 79 SLA 19S5)

Cross References -
For the reassignment o f entry permits taken as security for loans after such permits are 

revoked, see AS 16.43 960(i).
Decisions -

Cited in Anderson v Anderson. 736 P 2d 320 (Alaska 19S7)



Sec. 16.10.337. Deficiencies and transfer of entry permits after foreclosure.
(a) Upon a foreclosure on an entry permit as provided in AS 16.10.335, the commissioner 

shall offer the commission a right o f first refusal if the permit is subject to a buy-back program 
under AS 16.43.290 - 16.43.330 at a price equal to the amount outstanding on the note plus any 
costs the department directly incurred in administering the loan.

(b) If the commission does not exercise its right o f first refusal within 30 days after it 
receives the offer, or if the permit is not subject to a buy-back program under AS 16.43.290 -
16.43 330, the department shall promptly advertise and sell the permit. If the proceeds of the 
sale of a permit exceed the amount necessary to pay the note in full, plus penalties, costs of 
administration o f the note, and attorney fees, the excess shall be transferred by the commissioner 
to the debtor. At any time until the permit has been sold under this subsection the debtor may 
repurchase the permit by paying the department the amount necessary to pay the note in full, 
plus penalties, costs of administration of the note, and attorney fees, as determined by the 
commissioner.

(c) [Repealed, sec. 72 ch 113 SLA 19S2],
(d) Nothing in this section affects the right of the commissioner to institute legal action 

for a deficiency resulting from a default on a note given under AS 16.10.333. In addition to any 
deficiency, the debtor is liable for the costs of administering the note and for costs and attorney
fees.
History -
(sec. 4 ch S3 SLA 197S, am sec. 72 ch 113 SLA 1932, am sec. 5 ch 7 SLA 1983)

Cross References -
For the reassignment o f entry permits taken as security for loans after such permits are 

revoked, see AS 16.43 960(i).



Sec. 16.43.110. Regulations and hearing procedures.
(a) The commission may adopt regulations, consistent with law, necessary or proper in 

the exercise of its powers or for the performance o f its duties under this chapter.
(b) The commission shall adopt regulations, consistent with due process of law, that 

govern practice and procedure and the conduct of all investigations, hearings, and proceedings 
which it holds.

(c) The Alaska Rules of Evidence apply to investigations, hearings, and proceedings 
before the commission, except when the commission determines that their application is not 
required in order to assure fair treatment of all parties and that the evidence is relevant and of the 
sort on which responsible persons are accustomed to rely in the conduct o f serious matters.

(d) The commission, a commissioner, or an employee authorized by the commission may 
administer oaths, certify to all official acts, and issue subpoenas and other process to compel the 
attendance o f witnesses and the production of testimony, records, papers, accounts, and 
documents in an inquiry, investigation, hearing, or proceeding before the commission in any part 
of the state. The commission may petition a court to enforce its subpoenas or other process.

(e) The commission shall adopt regulations to provide for the correction o f administrative
error 
History' -
(sec. 1 ch 79 SLA 1973; am sec. 1 ch 47 SLA 1981; am sec. 6 ch 145 SLA 1984)
Decisions -

Fees upheld. - Limited Entry Act fees were intended to substitute for the pi wious 
differential gear license fees as the means of ensuring nonresident contribution towa d the cost; 
therefore, the 3:1 differential in fees was a proper implementation of the purposes o f the Act. 
Carlson v. State, 798 P.2d 1269 (Alaska 1990).

Quoted in Simpler v State, 728 P.2d 227 (Alaska 1986); Johns v. Commercial Fisheries 
Entry Comm’n, 758 P.2d 1256 (Alaska 1988).

Cited in Kalmakoff v. State, 693 P.2d 844 (Alaska 1985)



Sec lo ,43 .120. Application of Administrative Procedure Act.
(a) The administrative adjudication procedures o f AS 44.62 (Administrative Procedure 

Act) do not apply to adjudicatory proceedings o f the commission except that final administrative 
determinations by the commission are subject to judicial review as provided in AS 44.62.560 - 
44.62.570.

(b) AS 44.62.010 - 44.62.320 and 44.62.640 apply to regulations adopted by the 
commission.
History -
(sec. l" ch 79 SLA 1973)
Decisions -

The right to peremptorily challenge a judge - exists in an appeal to the superior court 
fiom a final administrative determination o f the Alaska Commercial Fisheries Entry Commission. 
State, Com. Fisheries Entry Comm'n v. Polushkin, 628 P.2d 6 (Alaska 1981).

Rejection of application for permit constituted final administrative determination - where 
there was no more time to submit evidence or alter the decision through administrative means. 
Ostman v. State. Com. Fisheries Entry Comm'n, 678 P.2d 1323 (Alaska 1984).

Timeliness o f functional administrative appeal. - An applicant's independent action 
brought in superior court some three years after the commission's denial of his application for an 
entry permit, from which decision he had failed to make an administrative appeal, was 
functionally an administrative appeal and subject to dismissal for failure to state a claim upon 
which relief could be granted, since the action was untimely, and a court decision, rendered 
subsequent to the denial of his request, which invalidated a regulation similar to that upon which 
his denial was based, would not be applied retroactively so as to require the commission to 
reconsider the application Haynes v. State, Com. Fisheries Entrv Comm'n, 746 P.2d 892 
(Alaska 1987)

Applied in White v Alaska Com. Fisheries Entry Comm'n, 678 P.2d 1319 (Alaska
19S4).

Quoted in Anderson v. State. Com. Fisheries Entry Comm'n, 654 P.2d 1320 (Alaska
I9S2)

Cited in Wickersham v State. Com Fisheries Entry Comm'n. 680 P.2d 1135 (Alaska
1984)



Sec. 44.81.231. Pledge of permits.
(a) A limited entry permit issued under AS 16.43 may be pledged by the holder as 

security for a loan authorized under AS 44.81.236 if the certificate for the pledged permit lists 
the bank as the legal owner of the permit and the pledger as the equitable owner o f the permit.

(b) Annual permit cards issued under the pledged permit must be in the name of the 
equitable owner who shall be responsible for compliance with the laws that govern the permit as 
if the equitable owner were the holder of the permit.

(c) Co-borrowers or guarantors on a loan secured by one or more pledged permits do not 
have a right in the pledged permit of the equitable owner, whether by subrogation or other 
manner.

(d) Upon payment of the loan, the bank shall certify to the Commercial Fisheries Entry 
Commission that the loan has been repaid, and the commission shall amend the permit certificate 
to list the equitable owner as the holder, and the legal interest of the bank shall terminate.

(e) In anticipation of a possible foreclosure under AS 44.81.241 - 44.81.250, the equitable 
owner of a permit that is pledged as security for the loan may nominate a person to whom the 
permit may be transferred if the pledge is foreclosed under AS 44.SI.245
History -
(sec. 19 ch 34 SLA 1996)
Effective Date Notes -

Section 19, ch. 34, SLA 1996, which enacted this section, took effect on August 20, 1996 
Editors Notes -

Section 28, ch. 34, SLA 1996 provides that the 1996 amendments made by that chapter 
that added this section do not affect "a contract, cause of action, liability, penalty, or proceeding 
existing, incurred, or accrued on August 20, 1996," and do not affect "an action of the Alaska 
Commercial Fishing and Agriculture Bank taken before August 20, 1996."
Decisions -

Cited in Anderson v. Anderson, 736 P.2d 320 (Alaska 1987) (decided under former AS 
44.SI 230).



Sec. 44.81.250. Transfer o f entry permits after foreclosure.
(a) Upon foreclosure of a pledge of an entry permit under AS 44. S 1.241 - 44.81.249, the 

bank shall determine if the permit is subject to a buy-back program under AS 16.43.290 -
16.43 330 and. if it is subject to a buy-back program, shall offer the permit to the commission at 
a price equal to the outstanding indebtedness on the loan.

(b) If the permit is not subject to a buy-back program, or if the commission fails to buy 
back the permit within 30 days after the commission receives the offer, the bank shall sell the 
permit to a person who qualifies as a transferee o f an entry ;-ermit under AS 16.43 and the 
regulations adopted by the commission. The bank shall give preference to an offer to purchase a 
permit made by a state resident if the price offered is equal to or greater than the price offered by 
a nonresident. If the proceeds of the sale of a permit exceed the amount necessary to pay the 
indebtedness in full, the bank shall remit the excess to the borrower.

(c) At any time before foreclosure of a pledge of a permit, or within 30 days following 
foreclosure o f a pledge of a permit, the equitable owner or former equitable owner may nominate 
a person to assume the loan. A person nominated must qualify as a transferee of the permit under 
AS 16.43 and must qualify to assume the loan under the requirements of the bank. If  the person 
qualifies, the permit shall be transferred to the nominee upon the nominee's assumption o f the 
loan.

(d) This section does not affect the right o f the bank to institute legal actions against the 
borrowers, guarantors, or other sureties for performance to collect the indebtedness owing on the 
loan and to take other legal action on the collateral securing the loan.
History -
(sec 5 ch 53 SLA 1979; am sec. 15 - 17 ch 51 SLA 1980; am sec. 6 - S ch 70 SLA 1989; am sec.

6 ch 39 SLA 1991, am sec. 37 ch 30 SLA 1992; am sec. 22 ch 34 SLA 1996)
Revisors Notes -

Formerly AS 44.54 250. Renumbered in 1980.
Amendment Notes -

The I9S9 amendment, effective May 31. 1989, added "If the debtor has not previously 
nominated a qualified person to assume the note under AS 44.81.230(f)" at the beginning of the 
second sentence in subsection lb); inserted the reference to "44.81 210(a)(20)" in the first 
sentence in subsection (d). and added subsection (e).

The 1991 amendment, effective June 13. 1991, in subsection (d), substituted "note fora 
loan made under" for "note given under" and inserted "44.81.225," and "or 44 81.235," and made 
a stylistic change.

The 1992 amendment, effective May 16, 1992, deleted "and commercial fishing 
participation" following "met the residency" in the second sentence of subsection (c).

The 1996 amendment, effective August 20, 1996, rewrote this section.
Editors Notes -

Section 28, ch. 34, SLA 1996 provides that the 1996 amendments made by that chapter 
to this section do not affect "a contract, cause o f action, liability, penalty, or proceeding existing, 
incurred, or accrued on August 20. 1996." and do not affect "an action of the Alaska Commercial 
Fishing and Agriculture Bank taken before August 20, 1996."



01/27-97 11:34 FAX 2468376 MARK A.NGASAN @ 0 1

P O  BtxSJZ
fCiai Silajoa. AK 99613 
T a  VO'-746-*4*3 
FAX 907-346-8376

January  26. 1997

H onorable Senator R ick  H alford  
Juneau, AK

D ear Senator Halford:

Illegal fish ing  in B ristol B ay  is increasing annually . W e all hear o f  cotnm ercial fishers 
fishing over the  line, in closed w aters during the cover o f  darknes'i o r fog, before  th e ir  
48 hour transfer tim e is up, w ith  extra gear, and  before the  fishing period is open.
These are som e exam ples o f  w hat is happening. W e need legislation to deter illegal 
fishing.

W ith to d a y 's  illegal fishers it is like the m odem  day gold  ru sh  w ith no m arshal in  town. 
A 12 point system  on  the perm its and  boat, p lus a m onetary  fine ju s t  like a n  A laska 
drivers' license is recom m ended  Som e fishers feel th ey  do not have  to  adhere  to  the  
rules and regulations and m ak e  the statem ent. " I f  I gel caughl fishing over th e  line it 's  a 
$2500 fine. T he cost o f  doing business. N o big thing. I cleared  S7000 before I w as 
caught. I still m ade m oney w ith  the fine." T he person  w ho fished legally  becom es 
frustra ted

W ith the po in t sy stem  an illegal fisher w ould receive 6 points against the perm it an d  6 
points against the b o a t  plus a  m onetary fine. Illegal fishers w ould  no longer be saying. 
•'That its the  cost o f  doing business." With th is system  both th e  perm it and  boat a re  at 
stake with only  6 m ore points left on each before being rem oved from  the fishery. T hen 
most cases o f  illegal fishing w ould  cease because the penalties are  too  high.

I f  that perm it and boat was puT on the m arket to  be s o ld  points against the perm it and 
boat w ould  be a tta ch ed  I t w o u ld  drive dow n the v a lu e  o f  the  perm it and b o a t g iv ing  a 
person w ithout a perm it and boat a chance to buy into a fishery at a low er cost. ,\ lso . i f  
there w as a perm it an d  boat o n  the m arket th a t had  no points attached  the va lu e  w ould  
go up.

A person w ho had acquired  12 points on the perm it and boat williin five years the 
perm it and b o a t w ould  be rem oved from  the fishery forever. T he person w hose n am e 
was on the perm it w ould  not be able to  fish in  the fishery again  either as a p e rm it holder 
o r d e w  person

A person w ho had points deducted from  the perm it and  boat and had  no m ore point 
deductions w itiiin five years the  perm it and boat w ould  resort back to  zero points.

T he legislation m ust include the  sam e penalties for fisheries that a re n 't  included under 
the lim ited entry program , such  as. the  herring  fishery. The penalties received w o u ld  be 
adm inistered under the Lim ited Entry system.

The points attached to each v io lation has to be severe enough to  deter the person from  
doing any illegal fishing.
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T he fo llow ing are  suggested penalties that sliould be against the boat and perm it:

F ishing in C losed W aters 6 points

Fishing w ith  E xtra G ear—----------------------------------------6 points

Selling Subsistence F ish------------------------  6 points

•(with subsistence permit revoked for 5 years)

Fish ing  Before 48 [ lo u r  T ransfe r P eriod------------------- 5 points

Boats F ishing w ith  E xtra G ear O n b o ard -------------------- 4 points

Fishing B etw een Set-N et S ites---------------------------------- i points

C rew  F ishing W ithout L icense------------------------------- ~1 point

B oat Fisliing W ithout N ecessary ' P aperw ork

-B lue  C ard. R eg istra tion------------------------------------- 1 point

N um bers C overed on B o a t--------------------------------------- W arning

-next offense —  1 point

B uoy N o t M arked -------------------------------------------------- W arning

-next offense— ----------------------------------------------1 point

Sites

Fishing m ore  than  tw o  25 F a thom  Sites w ith  1 p e rm it— 6 points

D rifting--------------------------------------------------------------------- 6 points

i f  you agree w ith this c o n cep t leg isla tion  is n e ed ed  I f  you  have any questions or need 
liirthcr clarification  please call m e a t 2 4 6 -7 4 8 3 . .Any legal fisher sh o u ld n 't d isagree 
w ith th is approach.

Sincerelv.

M ark  E . . Yngasan


