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Alaska State Legislature

Please enter into the record my testimony to the a
committee name /

committee on A B n . dated H A AN A
bill/subject
[TO N T& (iw -

Testimony- Judiciary Committeo regarding SB 8

| am opposed to Senate Bill 8 regarding the expansion of existing airports and
shooting ranges. | am familiar with the air field in the Eagle River area which helped
to prompt this particular legislation. However, this bill, where it might help out one
constituency, it does nothing to assist my neighborhood.

We purchased our home in a quiet neighborhood many years prior to the development
of the Grouse Ridge Shooting Range nearby our residence. At the moment, the
nuisance and uncomfortableness of hearing shots while in your living room is tolerated
as the owners of the shooting range shoot under voluntary operating hours. However,
SB 8 would allow expansion of the number of shots fired within the range while
disabling the neighborhoods affected from doing anything to protect their own quality

of life or home values.

lam NOT anti-business or against the development of Alaska. You must not label my
plea against SB 8 as 'not In my backyardlmentality. This bill unfairly allows loud and
irritating noise to increase without allowing for ANY local Interference or involvement,
It disregards that Alaska is increasingly populated with quiet residential subdivisions
that also have rights to exist.

Please do not support SB 0 as written. Please suggest that there must be another
way to protect emerging businesses without jeopardizing and disregarding their

neighbors.

Emily Forstner

PO Box 3942
Palmer, Alaska 99645

907 373 7646
No.

9/H6 legnlallvo Information Ollioi
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Testimony- Judiciary Committee regarding SB 8

1am opposed to Senate Bill 8 regarding the expansion of existing airports and
shooting ranges. | am familiar with the air field in the Eagle River area which helped
to prompt this particular legislation. However, this bill, where it might help out one
constituency, it does nothing to assist my neighborhood.

We purchased our home in a quiet neighborhood many years prior to the development
of the Grouse Ridae Shooting Range nearby our residence. At the moment, the
nuisance and uncomfortableness of hearing shots while In your living room is tolerated
as the owners of the shooting range shoot under voluntary operating hours. However,
SB 8 would allow expansion of the number of shots fired within the range while
disabling the neighborhoods affected from doing anything to protect their own quality
of life or home values.

| am NOT anti-business or against the development of Alaska. You must not label my
plea against SB 8 as 'not in my backyard’ mentality. This bill unfairly allows loud and
irritating noise to increase without allowing for ANY local interference or involvement.

It disregards that Alaska is increasingly populated with quiet residential subdivisions
that also have rights to exist.

Please do not support SB 8 as written. Please suggest that there must be another
way to protect emerging businesses without jeopardizing and disregarding their

neighbors.

Emily Forstner

PO Box 3942 Post-it” Fax Note 7671 e - ,
Palmer, Alaska 99645 To*-/0 Fom g i
907 373 7646 ooyuepi. L B
Phone
Fax* 37 R
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gllas&a ibtate Heg&lature HALFORD

State Capital

Senate Juneau, Alaska
99801-1182

Phone (907) 465-4958

P.0. Box 670190
Chugiak, Alaska 99567
Phone (907) 694-4958

Official Business

600 P. Railroad Avenue
Wasilla, Alaska 99654
Phone (907) 376-4958

Senate Bill 8
Sponsor Statement

Noise at Airports and Sport Shooting Ranges

Airports and sport shooting ranges offer a public service as well as
recreational opportunities and have become increasingly under attack in the
lower forty-eight states. Since populations are tending to shift from urban to
rural areas, new groups of citizens are moving into areas with existing
airports and ranges. This encroachment has resulted in hundreds of lawsuits
and complaints against airport and range owners and operators due to the

noise level.

Senate Bill 8 was introduced to provide private airports and sport shooting
ranges in Alaska protection from lawsuits if the action arises out of the noise
level from normal operation or its uses; provided the facility was established
before the person acquired the property or prior to any noise control
ordinance or law,

Without the passage of SB 8 private airports and sport shooting ranges within
Alaska will remain vulnerable to legal sanctions jeopardizing the
opportunities they provide through their ongoing and traditional uses.

This issue was addressed by the 19th Legislature with Senate Bill 274. SB 274
passed the Senate by a vote of 17-1, m d the House by a margin of 33-5, before

being vetoed by the governor.

This piece of legislation is endorsed by the National Rifle Association, Alaska
Air Carriers Association, the Alaska Outdoor Council, Alaska Boating
Association and the Alaska Airmen's Association.

Thank you for your consideration.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES \]AN 17 1597
LEGISLATIVE AFFAIRS AGENCY
I@AOQ 465-3867 or 465-2450 STATE OF ALASKA _
) §907) 465-2029 130 Seward Street, Suite 409
Mail Stop'3101 Juneau, Alaska 99801-2105
MEMORAND IfM Januarv 16. 1997
SUBJECT: Sectional Summary of SB S (Work Order 20-LSO0I35\A)
TO: Senator Rick Halford

Attn; Brett Huber

FROM: 1 heresa Bannister
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary ofa bill should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its contents.

Section 1. Adds a new chapter relating to the noise levels of sport shooting facilities and
private airport facilities.

Sec. 34.75.010(a) prohibits the bringing of a civil or criminal action against a person who
operates or uses a sport shooting facility or a private airport facility, if the action is based on
the noise level from the normal operation or use of the facility. Establishes certain
conditions for the application of this provision.

Sec. 34.75.010(b) states that (a) does not apply to a contract action or to certain personal
injury actions.

Sec. 34.75.010(c) prohibits a person from bringing a nuisance action for noise level against
a sport shooting facility or a private airport facility located in the vicinity of the person's
property if the facility was established before the person acquired the property. Establishes
some exceptions to this prohibition.

Sec. 34.75.020 sets a time limit on bringing a nuisance action against a sport shooting facility
or a private airport facility for noise level. The time limit is five years after the facility is
established or begins operation, or three years after a substantial change in the use of the
facility.
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DEPARTMENT OF COMMUNITY AND
REGIONAL AFFAIRS

OFFICE OF THE COMMISSIONER

April 10, 1997

The Honorable Rick Halford
Alaska State Senator

State Capitol Room 121
Juneau, Ak 99801

Subject: SB 8

Dear Senator Halford:

TONY KNOWLES, GOVERNOR

UNEAU. ALASKA 99811-2100
PHONE: (907) 465-4700
FAX: 907)465-2948
(1333 W. 4THAVENUE, SUITE 220
ANCHORAGE, ALASKA 99501-2341
PHONE: (907) 269-4500
FAX: 907)269-4520

This letter serves as a follow up to conversations with your staff concerning SB 8
(Airport/Shooting Facility Noise Levels). As you will recall, ADCRA expressed
initial concerns about possible negative implications of this bill." However,
because of the changes made as a result of via discussions with your office,

AML and ADCRA, we are no longer objecting to the bill.



National Rifle Association of America
Institute fob Legislative action
665 capitol Mall,8UITP. 465
Sacbamento, CA 05814
(ftIfl) 446-2455

January 16,1997

Senator Rick Halford

Alaska State Legislature
State Capitol (MS 3100)
Juneau, AK. 99801-1182

Dear Senator Halford,

Onbehalf of the over 25,000 Alaska members of the National Rifle Association, let me take this
opportunity to thank you for introducing Senate Bill 8 and to indicate strong support for the hill.
Fireurms shooting ranges ore under attack across the United States and it is important to head this
off, particularly in a state like Alaska which has such a strong firearms and shooting heritage.

Firearms shooting ranges have established a long tradition of service to a wide variety of citizen
groups in local communities. However, population shifts from urban to suburban or rural areas
have moved new groups of citizens in closer proximity to existing ranges. In recent years, this
encroachment on previously existing ranges has resulted in hundreds of lawsuits and complaints
filed by newcomers against range owners and operators or the passage of local ordinances aimed

at closing ranges because of noise.

It is critical that the state of Alaska adoPt SB 8to ensure that ranges remain open for operation so
as to provide safe places for the use of firearms. Range owners and operators must be protected
from civil court action, criminal prosecution, or other local restrictions. SB 8 would only protect
existing ranges and existing activity levels. This legislation would no! lie the hands of local
government to regulate the location of future ranges nor limit local government from regulating

unsafe ranges.

Firearm shooting ranges have longstanding records of safely providing important public services
and recreational or training o,oportunities and often serve as training facilities for local law
enforcement officials and military personnel. In addition to serving as locations to hold both
informal practice sessions and organized competitions for those engaged in recreational shooting,
firearm ranges offer firearm and hunter education and safety courses, providing invaluable
hands-on instruction in the safe and proper handling and use of firearms.

zn' i CON*om C:Ct i upr DUS Ull-UyH



January 16,1997
Senate Bill 8
Page 2

Without the protection afforded by Senate Bill 8, shooting ranges which currently offer valuable
public services and recreational opportunities while posing no hazard to nearby residents will
continue to remain vulnerable to arbitrary legal or legislative sanctions. To date, eighteen other
states have passed range protection legislation similar to SB 8, including Idaho, Indiana and

Oklahoma which passed their laws just last session.
Senate Bill 8 is an important piece of legislation which will provide real benefits to Alaska’s
law-abiding firearm users and to the public at large.

Sincerely,

BrianJudy |
Alaska State Liaison

on* ionn*OM "C:9T /fi.qt U»f SOt7<L-8t7t7-9T6n3i ObS bH-bbN



Alaska Boating Association « P.0.Box 210430 « « Anchorage, Alaska 99521

Senator Rick Halford

Alaska State Senate _

State Capitol, Interdepartmental Mail Stop: 3101
Juneau, AK 99801-1182

Dear Senator Halford:

This letter is in resi)_o_nse to your proposed SB00OS relating to the noise levels of airports and
sport shootmg facilities. At'aregularly scheduled meeting 0fthe Alaska Boatln_? Association held
on January 16,1997, our organization voted uanlmously to join the National Rifle Association,
Alaska Air Carriers Association, Alaska Outdoor Council, and the Alaska Armen’s Association in
endorsing this piece of legislation. This letter communicates to you our official position on this

legislation.

In addition, many of our individual members will be corresponding with individual letters, POM’s,
testimony at teleconferences, etc. This bill is important to all of us for ifit is not passed
opportunities provided through ongoing and traditional uses may become jeopardized.

Thank you for your efforts and continue to keep us informed ofany and all related legislative
matters " can be effective in supporting.

Yours truly,

Roy J. Burkhart, Legislative Affairs Officer
Aaska Boating Association
Voice:(907)495-6337 FAX:(907)495-6338 E-Mail; ijburk@alaska.net

cc: Donald Sherwood, President, Alaska Boating Association
Senator Drue Pearce, Co-Sponsor SB0008, Alaska State Senate

- Dedicated to the rights ofAlaskan Boaters -


mailto:ijburk@alaska.net
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lyl 12920 Hillside Drive. Anchorage, Alaska 99516-3260 USA
» 111(907) 345-1356 = FAX (If (907) 345-1626 .VACtel 244-2388

< E-Mail: compuserve 71043.2035 - Internet: 71043.2035'a>Corapuserve.com
[z) TELEX! 3762848 COMPUSERVE (aiceni 71043,2025)

REPORT TO THE BOARD
ALASKA AIRMEN'S ASSOCIATION, INC.
Real Estate Legislation Proposal

BACKGROUND: A numberofyearsago, when ['was relatively new to the Board, a
developedbuiltanumber ofresidential units o ff to the castside, north end ofthe Lake
HoodStrip. We were all quite surprised how close they were to the flightpath and to the
airstrip, as we all somehow imagined airport property extended further to protect
operations.

At the time, several mentioned that we could certainly expect those new residents to
"discover" the airportand make moves to close itorrestrict operations to control sound.
They did, in fact do that, though Lowell ThomasJr and others o ffthe south end o f the
main airport raised such a stink about the then new north-south runway, that this
cluster LakeHoodwasnotin thepapers.

As faras | was concerned, that was the clincher. | wanted to do something to protect
such residential creep on airports. My idea at the time was to pass State legislation
which would require that any person purchasing property (residential or commercial)
within a certainradius  say 2 nautical miles, be required to sign a statementin his or
herclosing documents something like:

"I'have personal knowledge that there is/are airport/s within  nautical
miles o fthis property, |have been to the airport and Lhave an ideaofthe
nature of aeronautical operations there. | understand that airports and
airplanes make noise, and that subject to airport and FA A regulations, |
can expect toheartheseaircraft operationsunder certain conditions.

| do NOT hereby give up any rights toprotestundue noise or operations
deemed to be excessive, but DO hereby acknowledge the presence and
historic operations o fthe airport/sand | DO hereby give up my right to be
"surprisedin the future, to discoverthe noise and participate in efforts to
close the airport/s for historical patternsofoperations."

30



reLAGKA m IRMEN®"S ASSOC. 9072742700

BOTTOM LINE: | propose that this would be a good project for the Airmen to
complete and for which to take credit when it is signed into law. It will take some
research, drafting and some lobbying to get it in form and find sponsors and get it
passed. lam willing to do that, time available, between making a living and other
emergencies, andwould aim athaving g draftready forthe wintersession.

On the DO W N side, the only opposition | can imagine would come from one (1) oftwo
(2) places:

1. Individual property owners: They are not organized and.there is no one
agency or voice to speak forthem.

2. iRealtors: They ARE organized and can speak, butifitis crafted carefully and
ifourintefttis clearand we doourhomework, I secno problems ofsignificance.

Respectfully submitted this 08th day o fJune 1995:

KENT LEE WOODMAN. Member
Pastdirectorand V.P.

end end end

*Qn

[wfuaxiZO:D\airmen3.wsd] [944 words including letterhead - revised 04 Jun 9s)
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ALASKA OUTDOOR COUNCIL
P.0. BOX 2790
PALMER, AK. 99645
(907) 376-2913

Jan. 14, 1997

The Honorable Rick Halford, Chair
Senate Resources Committee
Alaska State Capitol

Juneau, Ak. 99801

Dear ! 'nator Halford:

The Alaska Outdoor Council and its member organizations strongly support SB 8 and
appreciate your continued efforts on the behalf of the citizens of Alaska to protect
traditional activities important to them.

SB 8, ".An act relating to the noise levels of airports and sport shooting facilities" is an
important effort to maintain the opportunity to pursue traditional activities inherently
important to many Alaskans. As you are well aware, most long time Alaskans have
recently found themselves constantly fighting the increasing involvement of
government in their lives. The Alaska Outdoor Council feels it is time to work toward
reducing the level of government in our daily lives and look at efforts like SB 8 as a
good start in the fight to protect and maintain traditional Alaskan activities.

Once again, the AOC would like to than you Senator for your efforts supporting the

traditions our members value. If there is something further we can do to assist you in
this effort, please feel free to contact us.

Sincerelv,

Rod Arno
President

cc: Senator Pearce

The Official State Affiliate of the National Rifle Association



February 13,1997

Senator Rick Halford

Alaska State Senate _
State Capitol, Inderdepartmental Mail Stop: 3101

Juneau, AK 99801-1182

Dear Senator Halford:

We are sending this letter in support ofyour SBO008 relating to the noise levels of airports and
sport shooting facilities. In addition we are sendln%a copy ofthis reFIy_ to all Senators and the
G( vemor asking for their support of this very worthwhile proposed legislation.

It is a shame that people encroaching on the areas of existing airports and sport shooting ranges
feel that they must complain a%ainst these existing operations due to noise levels. This simply is
something the individuals should have taken into consideration before they bought property of
otherwise elected to utilize areas in or near existing operations.

There is one area with laws already in existence that can be used here to show how similar usage
considerations have been resolved. There probably is no area in the State Statutes that has any
more stringent rules than the laws governing alcoholic beverage licensing under Title 4. Within
that Title, Section 04.11.410 states that an alcoholic beverage license cannot be approved within a
specified distance from an existing Bchool or church. However, within the same section, it clearly
states that any alcoholic beverage license approved prior to the existence ofany school or church
coming into existence within those distance constraints cannot be revoked. The same laws should
apply to the conditions that affect your proposed bill.

We strongly support this legislation and encourage all those copied on this letter to do likewise.

m |

]

P.O. Box 204

Willow, AK  99688-0204

Voice: (907)495-6337 FAX:(907)495-6338 E-Mail Address; rjburk@alasko.net

cc: Tony Knowles, GoYcrr.nr, State of Alaska
All Senators, Alaska State Senate


mailto:rjburk@alasko.net

Jimmie E. colernan
HC-33 BOX 3200
Wasilla AK 35634
376-5175

April 9, 1937

Editor.

I would like to respond to Mr. Richard A. Francavilla®s letter in the
Frontiersman dated Aprilr.S, 1997 regarding tho passage of 8B8.

I liv*"-about 3S0 ytEa from Grouse Ridge shooting Range . I awn 10 acres of
Land and a home,"never, never has any activity at Grouse Ridge Shooting Range
caused ma any problem*,._nor has it lowered tha value of my property. JUnt look
At the yearly ollrob of my. property taxes.

Over 30 years ago/:! contacted Mr. Francavilla about buying 40 acres of
hie proparty: on tex Al Drive. His answer to me vas no, | am waiting to see
where directions at the oil drilling is going. Since that time, || have talked

to him at least twice about the land. Both times he said he had bought the
land for investment pirepn**s and wanted to sell the whole IS0 acres in one
piece. From my disfcusaiods with him, he has never had any intentions of ever

living on the larid.

1 i**
It is my opinion that Mr. Prancavilla® a opposition to S88 1is one of
greed and greed alone.

No I don"t shoot trap & skoet, but 2 believe in freedom and tha sooner
SB8 10 paseed tha>etter B££ we will be.

Jinmie E. Colomuan
wasilla



Harry w. Brunnhoelssl
Po BOX 1028

Palmer AK 99643
907-376°8400

907 -376-6500 FAX

April 9, 1997

Editor:

Recent, lettftpa from.-Mr. Richard A. Francavilla, a resident of Btaten
Island N.Y., ha.a grossly misrepresented the need for posaage of SB8 and the
good intentions of.."Sen. Hick Halford in trying to proteot the rightu of
Alankana who have .constructed private air strips near their houses and gun
clubs, like ourselves, from being forced out by subdivision encroachment.

My family, and | crwn6rouse Ridge Shooting Grounds, a trap, skeet and
sporting al*ytarget facility, located almost a miles, north of tha Parks Hwy.
In an area consisting almost exclusively of large tracts of land.

Mr. Francavilla was introduced to me last July by George Struthers, one
of our closest neighbors; Mr. Francavilla had made the trip from New York to
Alaaka to investigate the. possibility of selling his property and investing
the monoy in "another property closer to his residence on Staten Island and
summer place ini tfdw-Jersey.

During our negotiation with Mr. Francavilla, which lasted over six
months, he stated .Tn hia New vork style that he could be either our best
friend or our worst enemy-. A high market price of $265,000 wsb agreed upon for
the sale of his 179 acre-pared. The negotiations broke down when wb could not
comply with hit* demands;"to structure the sale to comply with IRS 1031 exchange
provisions, which.would allow him to reinvest without having to pay capitol
gains taxes on this property.

Our fopily.is- making a dedicated, life long commitment to the Mat
Valley. We hive lived, Juid worked here for over 20 years and have employed
only local" residents.

PleaB« support Sto> Rick Halford and Sen. Lyda Green in their valiant
efforts to protreot our. Alaskan lifestyle. Mr. Francavilla io a carpetbagger
and he has no interest."in our Valley except for the money he can extract.

E
Harry w. Bbunnhoelel

Palmer



217 Second Street, Suite 200 muneau, Alaska 99801« Tel (907)584-1325, Fax (907)463-5480

February 3,1997

Senator Rick Halford
Stare Capitol
Juneau, AK 99801

Dear Senator Halford:

Thank you for the opportunity to work with you on SB8, relating to noise levels of airports and
shooting facilities.

The Transportation, Utilities te Environment Policy Subcommittee and the Land Use, Resources
and Economic Development Policy Subcommittee of the AML Legislative Committee discussed
the legislation via teleconference. Municipalities recognize the right of the state to assume
control and liability for certain statewide regulatory concerns.

The munidpalitiea’ biggest concern about the bill is clarifying the balance of rights between
property owners regarding changes in the use of the facilities and its affect on e_X|st_|nP
surrounding private property owners. We understand the issue of people moving info an area
where there'is on existing airstrip or shooting range and complaining about noise after the fact.
However, if, for example, an airstrip is h_|stor|caIIY used for landing a single small airplane but
suddenly becomes a landing pad for helicopters, the neighbors cotld have a right to be upset at

the change in noise levels.

At the recommendation of our legislative subcommittees, we suggest the language be changed
under Sec. 34.75,010 (b) to clarify this Intent Beyond this amendment, the AML does not have
further comments, nor will it opijose the bill as curently written with the amendment The

proposed clarification takes the an?_uage in (c)in the same section, and addsitto (b )to
make it clear that the provision applies to botit nuisance actions and regulatory exemptions:

(b) The exemption [prohibition] in (a) of this sectiondo notapply to an action that arises out of

1) acontract: or, ) ) N
2) a personal InAury suffered by a person while on the promises of the facility; or
(3) substantial change in use of the facility.

Again, we appreciate the opportunity to work with you and your staff on this legislation and if
you have any questions, please let me know.

cc:  Senate Resources Committee
AML Legislative Committee
¢ KcBI7'6baLtr. doc

Member of the National League of Cities and the National Association of Counties
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ALASKA AIR CARRIERS ASSOCIATION

117 E. 35th Avenue. Suite 102
Anchorage. Alaska 99508
(907) 277-0071 Fax (907) 277-0072

January 14, 1997

Senator Rick Halford

Alaska State Senate

State Capital Building N
Juneau, AK 99801-1182 via fax: ‘Hi

Re: SB8 Noise Levels at Private Airports

Dear Senator Halford,
The Alaska Air Carriers Association, representing more than 100
air carriers operating throughout Alaska, supports the legislation

you have introduced relating to noise levels at airports and
shooting facilities.

If we can be of further assistance in the promotion of SB8, please
contact this office.

Best Regards,

Kimberly S. Daniels Ross
Executive Director

CC: AACA Board of Directors



RESOLUTION

The Alaska Airmen's Association hereby resolves that the Alaska Legislature adopt
proposed Senate Bill 8 relating to the noise levels of airports and sport shooting

facilities.

So Resolved this && day of January, 1997

[ — .]'_
~John Spalding, President r/~
ALASKA AIRMEN'S ASSOCIATION, INC.

SERVING GENERAL AVIATION IN ALASKA SINCE 1831
P.O. Box 241185 Anchorage. Alaska 99524-1185 Tel/Fax 907-272-1251 e-mall alrmen3@alaska.net
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-th A A ALASKA AIRMEN'S ASSOCIATION.. INC.

T8pfe*

January 16, 1997 sent by facsimile

LRl o
Ref: SB-8

Dear Senator"Halford:

IS the osmon the Alas a_Airmen's As oma |on to %tron y SUP orﬁ SB-8,
¥VICh IS a £in t n0|se orts a ootmg
acllities. In the |n| on of a|rp0rt ac |t currF eads anat
area o[t E}n qter that s used or _Inten eo\ or the landing and
take-off o a|rcrat We are in support of you Inc udmg ehports

The, Alaska Airmen's Association would .like to thank you for the opportunity to
review an ml? our position on IPIIS important h?ﬂ Y P y

Sincerely,

et

SERVING GENERAL AVIATION INALASKASINCE 1W1 _
P.O. Box 241185 Anchorage, Alaska 00S24-H85 Tel/Fa* 007-272-1251 e-mail flirawifi*alftfilra.net
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Alaska State Legislature

Please enter into the record my testimony to the M -J .uJ loJtx.'cy
committee name /

committee on A A dated  fLjl. ( nJZ
bill/subject

[jffo W TW ecw ft't-*-* «%

Testimony- Judiciary Committee regarding SB 8

| 3m opposed to Senate Bill 8 regarding the expansion of existing airports and
shooting ranges, t am familiar with the air field in the Eagla River area which helped
to prompt this particular legislation. However, this bill, where it might help out one
constituency, it does nothing lo assist my neighborhood.

We purchased our home In o0 quiet neighborhood many years prior to the development
ofthe Grouse Ridoe Shooting Range nearby our residence. At the moment, the
nuisance and uncomfortableness of hearing shots while In your living room Is tolerated
as the owners of the shooting range shoot under voluntary operating hours. However,
SB 8 would allow expansion of the number of shots fired within tho range while
disabling the neighborhoods affected from doing anything to protect their own quality

of life or home values.

lam NOT anti-business or against the development of Alaska. You must not label my
plea against SB 8 as 'not In my backyard' mentality. This bill unfairly allows loud and
irritating noise to increase without allowing for ANY local Interference or involvement.
It disregards that Alaska is increasingly populated with quiet residential subdivisions

that also have rights to exi3t.

Please do not support SB 8 as written. Please suggest that there must be another
way to protect emerging businesses without Jeopardizing and disregarding their

neighbors.

Emily Forstner

PO Box 3942
Palmer, Alaska 99545
907 373 7646

V0.
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Editor;
Tho las ricontained a loiter by Kiclurd Francavilla._of New. York
Who aialm*to £Ift his blood¥but wm{yktned Shodt Senate BIIl-B which s
Intende alrstn sand shoo |ng rzri#sa 81sanct|ons over the
noise which resum bly Francavilla has owne has a parcel near
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Sincerely,
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Department of Law, Proposed Amendment
Senate Bill 8 am

April 14, 1997
Page , line 8, after "person"

delete: "may not bring"

’ insert: "who brings"

Page 2, line Jo, after "property"

insert: "must,"”
Page 2, line 10, after "property"”

insert: "demonstrate that the

noise was grossly
unreasonable.”



TONY KNOWLES. GOVERNOR
PLEASEREPLV TJ

DEPARTMENT OF LAW ARNE RIS
0 KEY N
OFFICE OF THE ATTORNEY GENERAL ?ﬁ?é?&@ﬁﬁt&”%%“?@o
PHONE (907 951-231 °
FAX 907 951-29-16
February 13, 1997 N E%ONAE &%9(%%@%&%'\108388
EAONE gt

The Honorable Tim Kelly

Chair

Senate Rules Committee

State Capitol
99801-1182

Juneau, AK

Dear Senator

Re: Department of Law Concerns
with Senate Bill 8

Kelly:

The Department of Law, on behalf of the executive branch,

has four specific concerns with Senate Bill 8,

levels of
bill was moved out of the Senate Resources Committee

the noise
Because the

while we were
have not yet been noted on the record.

"An Act relating to

airports and sport shooting facilities."

in the middle of our presentation, these concerns
However, 1 have personally

discussed Concern #4 with Brett Hubber of Senator Halford®"s staff

and he will
The purpose

entertain amendments from us to assuage that concern.
of this

letter is to ensure that all of our concerns

are noted before this bill moves out of the Senate.

The

n-CRLH

four concerns are:

As law, the bill will reduce fluidity of land use.

The bill is a legislative endorsement of

unreasonable actions.

Noise is a local, not a statewide, 1issue.

Either thebill violates the Alaska Constitution or
fails to clearly state what it means.
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The Honorable Tim Kelly February 13, 1997
Chair, Senate Rules Committee

Each of these 1is discussed 1in detail throughout the remainder of
this letter.

Concern |Is THE BILL REDUCES FLUIDITY OF LAND USE AND INHIBITS
GROWTH OF AN AREA BECAUSE IT COMPLETELY BARS NEW
ARRIVALS FROM COMPLAINING ABOUT NOISE.

Explanation:

The bill completely bars a person from <challenging
noisemakers in court if that person acquired land in the vicinity

of the noisemaker after the noisemaker started making noise. See,
Proposed Section 34.75.010(a), (c); Page 1 lines 9-11, and page 2
lines 7-9. This doctrine -- that/a person may complain about
another only 1if the complainant was there first/ -- Is known as
"coming to the nuisance.” As~a~cbmplete bar to complaints, the
doctrine was first recognized in England in 1838 but was abandoned
there in 1878. It has never received widespread acceptance in
American courts. On the contrary, it 1is generally repudiated by

our judiciary. 5 Powell, Real Property (1995),
1 704 [3] at 64-48.

In America, "coming to the nuisance™ is one factor the
courts consider when a person challenges a noisemaker but it is not
a complete bar to the litigation. The reason for this has been

explained in the Restatement of Torts, a compilation of America“s

common laws:

If people were barred from court because they came
to the nuisance, those who settled in an area would
- acquire complete control over the future of
adjoining and nearby land. This would inhibit and
impair the fluidity of land use. Yet, fluidity of

.cv-or“ 4~ land use is a basic aspect of the American economy.

|«

4 Restatement of Law 2d, Torts (1979) , & 840D, comment b,
(paraphrased, not quoted).

This same concern was stated differently in a treatise on
American Real Property law (Fowell, supra):
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If new landowners were barred from court because
they came to the nuisance, an existing Jlandowner
could, by setting up an activity or a condition
that results in a nuisance, condemn all the land in
his vicinity to a servitude without paying any
compensation and so could arrogate to himself a
good deal of the value of adjoining land.

(paraphrased, not quoted). We think it important that the
legislature recognize it 1is embracing a doctrine that has been
rather widely rejected by others because the doctrine 1inhibits
logical growth of a community and reasoned development of realty.

Concern #2: THE BILL PREVENTS A LANDOWNER FROM ABATING ANOTHER
PERSON"S ACTIVITIES EVEN WHERE THOSE ACTIVITIES
UNREASONABLY INTERFERE WITH THE LANDOWNER®"S USE AND
ENJOYMENT OF HIS OWN PROPERTY.

Explanation:

A "nuisance" 1is, by definition, one person®s unreasonable
interference with a landowner®s use and enjoyment of the
landowner™s property. 4 Restatement of Law 2d, Torts (1979), &8
821B and 822. The key word is UNREASONABLE. We do not comprehend
any rational basis for mandating that one landowner suffer
unreasonable interference from another.

Moreover, 1in a nuisance action a landowner is protecting
his own property. Id. at & 821D. Under common law, a landowner
does not have a noise-based nuisance action against another unless
the other®s activities <create noises that cross over to the
landowner®s property. Id. at 8 821E. Thus, a nuisance case 1is not
a situation where one person gets to tell another how the other
should use his own land; it is a situation where one person gets to
tell another that the other cannot also "use™ the first person®"s
land. We must wonder aloud why this legislature deems it
appropriate to divest some landowners of the right to quietude that
normally accompanies property ownership.

Nor do we understand why the bill fails to acknowledge
that "reasonableness™ changes over time. Had this legislature
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convened 1in Juneau when the old stamp mills were vrunning, the
legislators would have had to yell to be heard in their chambers.
It was reasonable, at that time, for the local mining activity to
be so noisy. Now, we think it fair to say that few legislators
would accept such noise during the entirety of the session. Common
law recognizes the evolution of reason. Id. at & 821F, comments ¢
- f and & 826, comments b - c. We see no legitimate state interest
in an act that fails to recognize that evolution but instead locks
citizens into a status quo that may well become atavistic and
anachronistic.

Concern #3: NOISE IS A LOCAL CONCERN.

Explanation:

No single noise travels throughout the state. For this
reason courts deal with noise issues on a very local, site
specific basis. E.g., Krueger v. Mitchell. 332 N._.W,2d 733
(Wis. 1983) (airport noise); Gray v. Barnhart. 601 A.2d 924
(Pa. 1992) (shooting range noise), Soia V. Factorwille.
Sportsmen®s Club. 610 A.2d 491 (Pa. 1992) (shooting vrange
noise). While it is true that some control of aircraft noise

has been taken over by the federal government, the only
aircraft noise issues left to the control of other governments
are peculiarly local. Cf., City of Burbank v. Lockheed Air
Terminal. 1Inc.. 411 U.S. 624 (1973) with Krueger, supra. We
doubt there 1is any legitimate state interest 1in such local
issues that jJustifies usurpation of control from the people
most directly affected by the noise.

Concern #4: THE BILL 1S AMBIGUOUS AND MAY VIOLATE THE
CONSTITUTION.

Explanation:

Article 1, Section 15 of the Alaska Constitution
prohibits any law that 1irrevocably grants a special privilege or

immunity. The proposed Section 34.75.010(a) grants a special
privilege to operators of certain airports and shooting ranges:
they may make lots of noise. That privilege 1is special because it

is not given to public airports or shooting ranges; it is not given
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to noisy types of activities other than airports or shooting
ranges; it 1is not given to private airports and shooting vranges
that start up in an already established, quiet community.

The proposed Section 34.75.010(a) also immunizes certain
facilities from suit and the proposed Section 34.75.030 immunizes

them from regulation.

If these privileges and immunities are 1irrevocable, they

are unconstitutional. These privileges and immunities are
irrevocable if they are not limited or lost following a substantial
change in the wuse cf the facility. Are these privileges and

immunities lost following a substantial change in use? The Dbill 1is

ambiguous.

On the one hand, the proposed 34.75.010(b) [Page 2, lines
1-51] purports to list all instances where the privileges and
immunities do not apply. Since that section does not reference "a
substantial change 1in use of the facility,”™ one could infer that
the privileges and immunities are retained even after a substantial
change. If that 1is true, the bill 1is probably unconstitutional,

violating Article I Section 15.

On the other hand, the proposed 34.75.010(c) seems to
grant some rights to certain persons if the facility substantially

changes 1its use. [Page 2, lines 9 - 10.] Similarly, proposed
34.75.020 purports to establish a statute of limitations for
bringing actions following a substantial change 1in use. [Page 2,

line 15.] These two sections make no sense unless we infer that a
cause of action following substantial changes is implied,
notwithstanding the silence of 34.75.010(b). While a court might
make that inference to avoid the wunconstitutionality and the
nonsense, to do so it would have to read 1into the bill Jlanguage

that is not actually there.

We think it necessary and appropriate for the legislature
to ensure that it"s bill 1is sensible and constitutional. Toward
that end we embrace the amendments previously offered by the Alaska
Municipal League and under consideration by Senator Halford.
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Thank you for this opportunity to express our views on
this bill.

Sincerely yours,

BRUCE M. BOTELHO

Assistant Attorney General

RKR::pprm
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