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FISCAL NOTE No. 5
S T A T E  O F  A LA SK A
1997 ? EGISLATIVE SESSION

.11 Version:

(S) Publish  D ate: 3 | i 3 4 1
Revision D ate: D ept. A ffected : H ea lth  a n d  Social Serv ices

Title: R ela tin g  to en v iro n m en ta l au d its  to d e te rm in e  com p liance BRU: M edical A ssistance
w ith  c e rta in  laws, p e rm its , an d  regula tions. C om ponent: M ed ica id  F acilities

S p o n so r: L em an COMPONENT SERIAL NO. 230
R eq u esto r: S en a te  Ju d ic ia ry Sec also (SNff):

Expenditu res/Revenues: (Thousands of Dollars)
OPERATING FY90 FY99 FYOO FY01 FY02 FY03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGES IN REVENUES ( ) j

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (please specify)

-------------

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of any current year (FY97) cost: $0.0

ANALYSIS: (Attach a separate page if necessary)____________________________________________________

The Judiciary Committee Substitute for SB 41 eliminates any reference to health and safety or the Department of Health and 
Social Services, so there is no longer any potential impact on the Medicaid Program.
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'  I -j * D ivision:

■

Approved by Commissioner: 
Agency:

Nancy W eller j/ Phone: 465-3355
McdicaJAssis la n c e^  / Date:

KaTenPenltJtrCBrnm isstm itr Date:
Department o f Health &  Social Services

03/10/97

Date: j ’/ z ' d  9 7
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FISCAL NOTE
STATE O F  ALASKA
1997 L E G ISL A T IV E  SESSIOtN
Revision Date:____________ _____________________________________
Title: .. .relating to environmental audits to determine
compliance w ith certain laws, perm its...__________________________

No. 7 
Bill Verson: dSSS * t l ( f t t i )
(S) Publish Date: J  - / g - g t

Dept. Affected: Department of Law
BRU: _________
Component: _________

Civil Division
Environmental Law

Sponsor:
Requester:

Senator Leman
Senate Finance Committee

Expend itu res/Revenues

COMPONENT SERIAL NO. 

(T h o u s a n d s o f D o lla rs )

2092

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

71.7 71.7 71.7 35.9 35.9 35.9
4.3 4.3 4.3 2 . 1 2.1 2.1

44 .0 44.0 44 .0 25.3 25.3 25.3
1.4 1.4 1.4 0 .7 0.7 0.7

TOTAL OPERATING 121.3 121.3 121.3 64 .0 64 .0 64.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

121.3 121.3 121.3 64 .0 64.0 64.0

TOTAL H 121.3 121.3 121.3 64 .0 64.0 64.0

Estimate of any current year (FY97) cost: $ 

POSITIONS

0 .0

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a separate page if necessary)

Th is bill c rea tes a new ev iden tia ry p riv ilege th a t a llow s env ironm en ta l aud its to be kep t con fid e n tia l in c iv il and 
adm in is tra tiv e (n o t crim ina l) cases. It also g ran ts im m un ity from  c iv il and adm in is tra tiv e pena lties fo r peop le 
w ho v o lu n ta r ily d isc lose a v io la tio n o f an env iro nm en ta l law  or w h o d isc lose in fo rm a tio n th a t leads to the 
d isc lo su re o f a v io la tio n o f an env iro nm en ta l law . "Env ironm en ta l la w ” is de fined to inc lude fede ra l, s ta te , and 
m un ic ipa l law s and is to be broad ly cons tru ed .

A u d it P riv ilege . To be priv ileged , the aud its m us t be vo lu n ta ry , con fide n tia l, in te rna l, and re tro spe c tiv e . 
In fo rm a tio n requ ired to be reported unde r a law , pe rm it, co n tra c t or lease, or in fo rm a tio n ga the red independen tly 
o f th e au d it are n o t covered . In add ition , if th e s ta te can prove th a t one o f the b il l ’ s excep tio ns app ly , th e n a 
co u r t m ay requ ire d isc losu re .

Im m un ity . A  person w ho vo lun ta rily d isc loses a v io la tion o f an env ironm en ta l law , or w ho d isc loses in fo rm a tio n

Prepared by: 
Division:

Joan Kasson YY\ A
Administrative-Services Division

\
Approved by Commissioner: 
Agency: ________

Bruce M. Botelho
! >  C
. Attorney Generar

Phone:
Date:

Date:

465 -5370
3/17 /97

3 /17 /97
Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu rth er d is trib u tio n  in fo rm ation , call th e  G o v e rn o r 's  Legislative Office

(Rev 10/96) 97fisno.xls/DBR Page 1 of 3

FISCAL NOTE



S T A T E  O F  A L A S K A
1 9 9 7  L E G I S L A T I V E  S E S S I O N

BILL NO. CSSB 41 (FIN)

AN A LYS IS CON T IN UAT IO N :

th a t leads to  the d is co ve ry o f a v io la tio n , w ou ld be imm une from adm in is tra tive or c iv il pena lties. The v io la tio n 
m u s t be co rre c te d w ith in  90 days , or pu rsuan t to a com p liance agreem ent tha t a llow s fo r co rrec tion w ith in a 
reasonab le tim e , fo r im m un ity to app ly . Im m un ity is no t available fo r v io la tions th a t re su lt in substan tia l 
pe rsona l in ju ry  on s ite , or subs tan tia l pe rsona l, p ro pe rty , or environm en ta l in ju ry o ffs ite . The term 
"s u b s ta n t ia l" is n o t de fined . Th is bill a llow s fo r the m itig a tio n o f penalties fo r people w ho do no t qua lify fo r 
im m un ity .

It is n o t po ss ib le to accu ra te ly q u a n tify the increased cos ts to litiga te the aud it priv ilege and imm un ity 
p ro v is io n s in th is b ill, in pa rt because o f the u n ce rta in ty abou t the types o f proceed ings to wh ich the p rov is ions 
w o u ld ap p ly . Neve rthe less , w e have id en tif ie d w h a t w e believe to be the m in im um respons ib le level o f 
re sou rces ne ce ssa ry to con tend w ith  th e an tic ip a te d assertions o f priv ilege and im m un ity . These are the 
equ iva le n t o f tw o - th ird s  o f a fu ll- t im e a tto rn e y , and con tra c tua l fund ing fo r expert w itnesses during the firs t 
th re e years c f im p lem en ta tio n . Once p receden ts are estab lished , • -e expec t these cos ts to be reduced.

G e n e ra l L egal I s s u e s  R esu lting  in F iscal Im p a c t

Th is is a n ew  area o f law , and the re w ill be lit ig a tio n and appeals re la ted to the new priv ilege . An agency may 
have to de fe nd th e exerc ise o f leg itim a te re g u la to ry fu n c tio n s against a cla im tha t th e agency is im properly 
us in g p r iv ile ged (con fid en tia l) in fo rm a tio n . Because the bill provides fo r some excep tions , there w ill also be 
lit ig a tio n o ve r w h a t excep tions app ly .

W e also a n tic ip a te th a t add itiona l legal ass is tance w ill be required fo r the a ffec ted agencies to nego tia te , d ra ft 
and re v ie w  pe rm its , con tra c ts , leases, re gu la tio n s and o the r docum ents to ensure th a t adequate com pliance 
in fo rm a tio n is be ing ga thered and m a in ta ined to m ee t the s ta te ’ s regu la to ry and p rop rie ta ry respons ib ilities .
The agenc ies w ill also requ ire adv ice abou t w h a t in fo rm a tio n is priv ileged and about pub lic records 
re qu irem en ts .

S e c tio n 2 o f the b ill in AS 0 9 .2 5 .4 6 0 (a ) , de le tes language tha t w ou ld have allowed the s ta te to ob ta in 
ob je c tiv e fa c ts  even if the y w e re con ta in ed in se lf aud its . This change w ill resu lt in a fisca l impac on the 
d e p a rtm e n t due to  the necess ity fo r e xpe rt w itn e s se s to ga the r and analyze factua l in fo rm a tio n . A llow ing 
o b je c tiv e fa c ts  to be w ith h e ld unde r th e p riv ilege w ill g rea tly com plica te all cases in vo lv in g se lf aud its , and is a 
d ram a tic de pa rtu re from  cu rren t law . The F inance CS did remove language conce rn ing the s ta te 's ab ility to 
ob ta in in fo rm a tio n in p ipe line ta r if f cases . Th is change w ill decrease the depa rtm en t's cos t es tim a te by 
$ 7 5 ,0 0 0 .

A g e n c y -S p e c if ic  I s s u e s  R esu lting  in F isca l Im p a c t

We have id e n tif ie d be low some o f th e an tic ip a te d im pac ts on spec ific departm ents th a t lead us to conc lude 
th a t ou r e s tim a te o f a tto rn e y resou rces is con se rva tiv e . We noted in our orig inal fis cp l no te on SB 41 th a t 
m any o f th e se im pac ts cou ld be m itig a te d by lim itin g the number o f departm enta l prog ram s th a t are e ithe r 
e x p lic it ly  o r im p lic it ly covered by the b ill. W ith the e lim ina tion of the health and sa fe ty p rov is ions from  SB 41 , 
th e d e p a r tm e n t 's  c o s t p ro je c tio ns have dec lined by approx im a te ly one -th ird ; howeve r, o the r p rov is ions re fe rring 
to re g u la to ry agenc ies remain am b iguous .

Page 2 of 3



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 41 (FIN)
1997 LEG ISLATIVE SESSION 

ANALYS IS CONT INUAT IO N :

D epa rtm en t o f Env ironm en ta l Conse rva tion

The bill cou ld im pac t s ta te -run prog ram s in DEC tha t requ ire federa l app rova l, fo r ins tance D rink ing W a te r and 
A ir Q ua lity . P ro te c tin g the s ta te 's p rim acy in these p rog ram s w ill requ ire increased a tto rne y tim e . W e w ill 
propose am endm en ts to m itig a te th e im pac t (w h ich s tem s from  bo th the p riv ile ge and im m un ity sec tio n s o f the 
bill).

O the r Agenc ies (DNR. DOTPF. A laska Oil and Gas Conse rva tion Comm iss ion )

The bill cou ld jeopa rd ize federa l approva l o f program s like the AOGCC 's U nde rg round In jec tion C on tro l p rog ram  
(the UIC program in Texas has been threa tened because o f th a t s ta te 's aud it law ). P ro tec ting the s ta te 's  in te re s t 
by re ta in ing p rim a cy in th is p rog ram w ill requ ire increased a tto rn e y tim e . A n y agency invo lved in p ro te c tin g the 
s ta te 's in te re s t in con tam ina ted s ites cases requ ire add itiona l a tto rn e y and ou ts id e expe rt tim e .

SUM M ARY OF C O ST S

The fu ll- tim e equ iva le n t cos t es tim a te is based on the de pa rtm e n t's s tandard a tto rn e y co s t schedu le ($ 1 2 7 ,0 0 0 ) 
and inc ludes c le ricc l suppo rt, comm un ica tio ns , space, supp lies , data p rocess ing , and o the r norm a l ove rhead 
expenses. Case spec ific trave l and expe rt w itness co s ts are inc luded sepa ra te ly .

FY98 - FYOO
App ro x im a te ly 9 7 3 hours @ $87 /h ou r (2 /3 FTE a tto rney ) $ 8 4 .7

$3 .3
$ 3 3 .3

D irec t case tra ve l 
Expert w itnesses

To ta l Costs $ 1 2 1 .3

FY01 - FY03
A pp ro x im a te ly 4 8 7 hours @ $87 /h ou r $ 4 2 .4

$1 .7
$ 2 0 . 0

D irec t case tra ve l 
Expert w itnesses

To ta l Costs $ 6 4 .0

Page 3 of 3



f f y g p i r i lT rW IF IW I—

0 3 / 1 7 9 7  16 :41 © I ' ' " 26 48292 admin accounti:

FISCAL NOTE n o .  ?
s t a t e  o f  a l a s s a  .Bill Verson: ftSSB*//  ( F i/S)_
1597 LEGISLATIVE SESSION (S) Publish Date: 3
ROvisKJn DaJK 0S/17/B7____________ D«pt Affected: Alaska Court SyEtet i_______ _____ _
TO*: E jvkC T fn am a i& H eaJ ttiS a fstyA ucS tii anu : r n e i Court* ______________________
_ _ _ _ _ _ _ _________   - Conrporvam: T T T ™ - _______ ____________
Sponsor S on * . Leman, Poarce &. Taylor_________
R e q u e s t o r : __________________________________________ COMPONENT 8S*AL NO. 768

OPQUTWG EXPWDfTURES “ 7788 FY 86 FYQO F t 01 ■ FY 03
PERSONAL 8ERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

5.3 5.3 5.3 5.3 5.3

30.S so.e 30.6 30.6 3<5T 30.6

TOTAL OPERATING 35J 35.9 35.9 35.$ 3S.& 35.8

I CAPITAL eKPENWnJflES

jCHAKQfc IN FCVUILICS ( f

1002 Fad oral Receipts
1003 GF Much 
100* GF
1005 GF/Prognm R«C»pU 
1037 GF/M*ntAl Health 
O tfw

95.8 35.0 35.9 3S.9 35.0 35.9

TOTAL 35.9 35.9 35.9 35.8 35.8 35.9

E ttim ata o f any current year (FY 97) cost; Non* 

Potations
Full-Time
Pan-Tim* 1.0 1.0 1.0 1.0 1.0 1.0
Temporary

ANALYSIS: (Attnen a separate page if nocaasary) 

s e e  «ttac?>*d analyst.

Prepared by: C. S .  C hristensen IH, Staff Couneel ( --------— Phone: 26 4 -8 2 2 8
Agency: A laska Court System  ( Dart 03/17m

Approved by. Stephanie J. Colo, Acting Administrative Director L ^ i € x □ate: 03117/97
Agorcy: A lasiia  Court S ystem  • ’ v.

PHEPAKER TO PROVIDE ALL DtSTRlBUTlON COPSES TO GOVBWOR*S LEGISLATIVE OFBCE
0*2! fM

f to v t/9 7 Page 1 o( 3



Alaska Court System
Fiscal Analysis 
CSSB 41 (FIN)

CSSB 41 (FIN) creates a privilege from disclosure and use in evidence for information 
contained in an environmental audit in certain civil actions or administrative 
proceedings. If a person or entity asserts the privilege, the opposing party would 
need to request an in-camera review of the information, in order to determine if the 
information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested will require large amounts of time for pretrial proceedings. According to the 
Department of Law, the privilege could be litigated in approximately three to six cases 
involving contaminated property each year. These are complex cases in which an 
environmental audit was probably performed. Law estimates that it will take an 
average of 50 hours to litigate the privilege issue in those contamination cases in 
which a privilege is asserted. Contaminated property cases are but one example; the 
privilege can be expected to be claimed in a handful of contested DEC permit cases, 
as well as in other cases. Law has also advised that in some cases, the court system 
will need to retain scientific and technical experts to assist in evaluating audit reports.

Due to the complexity of the legislation and the ambiguity of several of its provisions, 
Law anticipates substantial litigation and appeals resulting from passage of CSSB 41 
(FIN), particularly regarding the privilege. It has also indicated a need for additional 
attorney resources to handle the state involvement in the litigation and appeals. Note, 
however, that many privilege cases not involving the state will also be litigated, such 
as cases in which the plaintiff is a private citizen, an environmental organization, or 
a municipality. Accordingly, the court system will actually see far more cases than 
the cases which impact Law and DEC. This fiscal note reflects contractual costs for 
a discovery master to handle the in-camera review of documents, as well as the 
greater clerical costs associated with cases involving extremely large amounts of 
documents. It does not reflect costs for increased litigation and appeals resulting 
from the complexity and ambiguity of the bill.

Page 2 of 3
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Pcrsonf Son/icss 

P o s it io n

Record* Clerk, range 10A, Anchorage, PFT, 2 mornns S4.21C

5 m m

$1,086

l E S J

$5,295

g g sa q n a i

Discovery mister for 375 hours at $75 an hour.

Ft»88 of exports to assist dscovery master In technical and scientific matters

TotaJ Contractual

28,125

2.500

30,625

Total Estimated Cost $35,920
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Revision Date:
Title:

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Environmenta l & hea lth /sa fe ty audits

No. __
Bill Verson: <3S-Si6 4 !  { f<t<j) 
(S) Publish Date: - 7 7

_________  Department Affected: Labor________________
BRU: Labor Standards & Safety___________
Component: _______________________

FISCAL NOTE

Sponsor
Requestor:

Senator Leman Occupational Safety & Health
Senate JUD

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO.

(Thousands of Dollars)

323

OPERATING FY 98 FY 99 FY00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE 
FUND SOURCE#

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA 
Other

.

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate current year (FY97) impact: $ None

ANALYSIS: (Attach a separate page if necessary)

Since tho Department of Labor was removed from this bill, there will be no fiscal impact.

Prepared by: Alan W. Dwyer, D irector 
Division: Labor, Standards & Safety

Approved by Commissioner: ̂  Tom Cashen. Comm issioner 
Agency: Department o f Labor

P hone : 
□a te :

Date:

465-4855
3/7/97

3/7/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 10/94 Page 1 of 1
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FISCAL NOTE n o . ?
s t a t e  op ALASKA ;Bill Verson: (ISSB/// f f t i i )
1997 LEGISLATIVE SESSION (S) Publish Date: -12-41
Ftarisxan Date: 63 /17 /87__________  Pope Affected: Alaska Court S y s t e m __________
TB* £nvirorrnarrta l & Health S a fe ty  A u f lt t  bru : T rta tbourtg  _________
  _ _ _ ___________________________________ _ C w r p o n e m :_______________  ______________
d e n s e r  S en s . Lem sn , Pftaitce & Taylor______________  _____________________ _____________ _________
R e q u e s t o r __________________________  COMPOWE7fT8eHAl.NO. 7«B

______________________   (TDoosark of Polarg)
OPERATOG EXPENDITURES “ TV S3 '■ FY 89 FY 00 fy m FY 0^ FY 03
PERSONALSERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EQUIPMENT
LAND A STRUCTVFE8
GRANTS & CUUMS
MISCELLANEOUS

5.3 5.3 5.3 5.3 5.^ 5.5

30.6 90.6 30.6 aae 30.6 30.6

TOTAL OPERATING 35.8 35.9 35.9 36.5" 35.9 35.8

| CAPITAL BCPBWmjflES 1 ' |

lOHAAQfc m R E V £ N U £ 5 T "  ] I ” | ’I | r

Fund Boikoo_______    (Thousands of PoHAftj)
1002 Federal Receipts
1003 GP Match 
100* GP
1005 GF/Prcanm Receipt* 
1037 GE/M*nt*I Flsafth 
Other

35.9 3S.9 35.9 35.9 35.9 35.8

TOTAL 35.9 35.9 33.9 35.9 35.9 95.9

Estimate of any current yoar (FY 97) cosh None 

Positions
Full-Tim fl I .
-Part-Time 1.0 1.0 TO J . 1.0 1.0 1.0
Temporary L- -

ANALYSIS: (AtUten a ssporete page If necessary) 

See attached analytic.

Prepared by: C. S. Christensen IH. Staff Counsel --------- Phone: 2S4-S228
Agency: Alaska Court System ( Data: 03/17/97

Approved by. Stephanie J. Cote, Acting Administntiiva Director /?? C J I T S Date: 03/17/97
Agency: Alaska Court System

PHEPARBrTO PROVIDE A ll  DtSTFBBUTlOW COPSES TO GOVERiiCfTS LEGISLATIVE OFWCE
O f c Z 7 m

R«vl/97 Pago 1 o( 3



Alaska Court System 
Fiscal Analysis 
CSSB 41 (FIN)

CSSB 41 (FIN) creates a privilege from disclosure and use in evidence for information 
contained in an environmental audit in certain civil actions or administrative 
proceedings. If a person or entity asserts the privilege, the opposing party would 
need to request an in-camera review of the information, in order to determine if the 
information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested will require large amounts of time for pretrial proceedings. According to the 
Department of Law, the privilege could be litigated in approximately three to six cases 
involving contaminated property each year. These are complex cases in which an 
environmental audit was probably performed. Law estimates that it will take an 
average of 50 hours to litigate the privilege issue in those contamination cases in 
which a privilege is asserted. Contaminated property cases are but one example; the 
privilege can be expected to be claimed in a handful of contested DEC permit cases, 
as well as in other cases. Law has also advised that in some cases, the court system 
will need to retain scientific and technical experts to assist in evaluating audit reports.

Due to the complexity of the legislat'on and the ambiguity of several of its provisions, 
Law anticipates substantial litigation and appeals resulting from passage of CSSB 41 
(FIN), particularly regarding the privilege. It has also indicated a need for additional 
attorney resources to handle the state involvement in the litigation and appeals. Note, 
however, that many privilege cases not involving the state will also be litigated, such 
as cases in which the plaintiff is a private citizen, an environmental organization, or 
a municipality. Accordingly, the court system will actually see far more cases than 
the cases which impact Law and DEC. This fiscal note reflects contractual costs for 
a discovery master to handle the in-camera review of documents, as well as the 
greater clerical costs associated with cases involving extremely large amounts of 
documents. It does not reflect costs for increased litigation and appeals resulting 
from the complexity and ambiguity of the bill.
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PcslfiSG gajto; SanflM Ism

Records Clerk, range lOA.Anctwagj.PFT, 2 months $4,210 51,086 $5,293

gpngaaw t

Discovery master for 375 hours at $75 an hour. 2B.125

Fees of exports to assist discovery master In technical and scientific matters  2,500

TotaJ Contractual  30,826

Total Estimated Cost $35,920
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FISCAL NO TE
STATE OF ALASKA 
1997 LEGISLATIVE SESSION
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Alaska Court System 
Fiscal Analysis 
CSSB 41 (L&C)

CSSB 41 (L&C) creates a privilege from disclosure and use in evidence for information 
contained in an environmental audit in certain civil actions or administrative 
proceedings. If a person or entity asserts the privilege, the opposing party would 
need to request an in-camera review of the information, in order to determine if the 
information is not privileged and must be disclosed.

An in-camera review of this nature can be extremely time consuming; many 
environmental audits (a term broadly defined in the legislation) are composed of tens 
of thousands of pages of documents. Cases in which an in-camera review is 
requested will require large amounts of time for pretrial proceedings. According to the 
Department of Law, the privilege could be litigated in approximately three to six cases 
involving contaminated property each year. These are complex cases in which an 
environmental audit was probably performed. Law estimates that it will take an 
average of 50 hours to litigate the privilege issue in those contamination cases in 
which a privilege is asserted. Contaminated property cases are but one example; the 
privilege can be expected to be claimed in a handful of contested DEC permit cases, 
as well as potentially large number of cases involving OSHA and DHSS. In addition, 
due to the complexity of the legislation and the ambiguity of several of its provisions, 
Law anticipates substantial litigation and appeals, particularly regarding the privilege. 
Law has also advised that in some cases, the court system will need to retain 
scientific and technical experts to assist in evaluating audit reports.

The Department of Law has estimated a need for one additional attorney to handle 
the increased litigation and appeals resulting from passage of CSSB 41 (L&C), about 
half of which will result from the creation of the privilege. Note that many privilege 
cases not involving state agencies will also be litigated, such as cases in which the 
plaintiff is a private citizen or a municipality. Accordingly, the court system will see 
far more cases than the cases which involve Law, DEC, and other state entities such 
as OSHA and DHSS. This fiscal note reflects contractual costs for a discovery master 
to handle the in-camera review of documents, as well as the greater clerical costs 
associated w ith  cases involving extremely large amounts of documents.

Page 2 o f 3
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Alaska State Legislature

Please enter into the record my testimony to the Hoi,sq Judiciary ____________
committee name 

committee on (fl3 am end ed ) dated A pril 9> 1997 
bill/subject

I  n o t e  t h a t  th e  sp o n s o r  o£ t h i s  b i l l ,  i n  h ia  s ta te m e n t  on i t ,  g t a t e a :  " E n v iro n m en ta l
A u d it in g  h a s  becom e i n c r e a s i n g l y  p o p u la r  in  t h e  p a s t  two d e c a d e s ....................I n  t h e  U . S . ,  20
s t a t e s  h a v e  e n a c te d  s e l f - a u d i t  la w s  s i m i la r  to  SB £1 W h ile  I  am s u r e  t h a t  th e
p r e c e d in g  s t a t e m e n t  i s  t r u e ,  I  DO BOX b e l i e v e  th a t  i t  i s  s u f f i c i e n t  r e a s o n  f o r  A la s k a  
to  f o l l o w  i n  t h e  le a d  o f  th o s e  o th e r  s t a t e s .

I  b e l i e v e  th a t  SB 41 g iv e s  to o  much pow er to  in d u s t r y ,  t o  c o n c e a l  a c t i v i t i e s  t h a t  
23?. PUBLIC HAS A RIGHT TO K8UW. J u s t  a s  we w ould  n o t  s ig n  and m a i l  o f f  a b la n k  c h e c k ,  
l e a v i n g  I t  t o  th e  r e c i p i e n t  to  f i l l  in  th e  c o r r e c t  am ount, we e h o u ld  NEVER g i v e  up Che 
r ig h t  o f  t h e  p u b l i c ,  a c t in g  th ro u g h  th e  ag en cy  o f  th e  s t a t e ,  t o  p r o p e r ly  r e g u la t e  
i n d u s t r y .

I  am s u r e  t h a t  t h e  s p o n s o r s  o f  t h i s  b i l l  a r e  s i n c e r e  i n  t h e i r  b e l i e f  t h a t  i t  i e  a 
good i d e a ,  i s  j u s t i f i o d ,  and w i l l  im prove t h e  p r e s e n t  s i t u a t i o n  a s  r e g a r d s  t h e  b e h a v io r  
o f  in d u s t r y ,  I  b e l i e v e  t b a t  t h i s  b i l l ,  i f  e n a c te d , w ou ld  g iv e  in d u s t r y  much t o o  much 
p ow er, and t h a t  pow er w ould  h ave been  ta k en  from  th e  p u b l i c ,  w h ich  i s  t h e  p r o p e r  s e a t  
u£ a l l  l e g a l  power i n  our c o u n tr y  and our s t a t e ,  a c t i n g ,  o f  c o u r s e ,  th r o u g h  i t ’ 3 
p r o p e r ly  c o n s t i t u t e d  l e g a l  i n s t i t u t i o n s .

I  u r g e  t h a t  you  v o t e  t o  k i l l  t h i s  b i l l ;  g iv e  i t  a q u ic k ,  m e r c i f u l ,  and p e i u l e a o  
d e a th .  I  b e l i e v e  t h a t  t h e  o n ly  way th a t  i t  c o u ld  b e  amended i n  a way c h a t  w ou ld  make 
i t  c o m p a t ib le  w it h  t h e  i d e a l s  on  w h ich  o u i c o u n tr y  v a c  fo u n d ed  w ou ld  bo a s  f o l l o w s : 
S u b s t i t u t e ,  f o r  l i n e s  4 th rou gh  1 4 , and a l l  t h e  t e x t  on t h e  f o l lo w in g  p a g e s ,  th e  
f o i l  ' ’i n g  la n g u a g e :

!E STATE, BEARING IN MIND IT’S RESPONSIBILITY TO ALL OF IT’S CITIZENS, SHALL 
HAKE VERY POSSIBLE EFFORT TO FULLY ENEORCE ALL OP THE LAWS AND REGULATIONS ON THE 
BOOKS AT THIS TIME, AND IN THE FUTURE, WITHOUT ANY PREFERENCES OR EXCEPTIONS.

M y s e lf ,  a s  an i n d iv id u a l ,  and m y 'w ife .  J a n e t  £ .  Brookman

Representing (Optional)
715 Muir Avenue, Kenai, Alaska 996U

^    i
A d d r e s s

907-2B3-9329 (FAX: 907-283-7180)

Phone Me.

O M c ,



TONY KNOWLES, GOVERNOR

R e c e i v e d  
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555 CORDO VA  STR EET 
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Telephone: (907) 269-7644 
Fax: (907) 269-7654 

E-m ail: jadair@ envircon .state.ak .us

April 10, 1997

The Honorable Jeanette James 
Alaska House o f Representatives 
Room 102, Capitol Building 
Juneau, AK 99801

Dear Representative James:

During my testimony before the House Judiciary Committee on April 7,1997, on the environmental 
self-audit bill, CSSB 41 (FIN), I overlooked the legal basis for the "stipulated penalties" that are 
included in certain Department o f Environmental Conservation (DEC) compliance orders by 
consent. I wanted to take this opportunity to clarify the record. (It’s always good to have your 
attorney in the audience!)

As we discussed during the hearing, a compliance order by consent (COBC) may require that the 
permittee (referred to as the “respondent” in the COBC) pay a stipulated sum as a penalty or 
damages. Or, it may provide that if  the respondent fails to come into compliance by a certain date, 
the respondent must pay a stipulated sum for each day thereafter until the respondent achieves 
compliance. In a compliance order by consent, the respondent agrees to be bound by the terms and 
conditions o f the order, including any terms and conditions regarding payments to the state.

While the statutes do not specifically provide for stipulated penalties in these types o f administrative 
orders, a r  umber o f statutes authorize DEC to recover, through actions brought in state court, the 
state's costs in responding to violations as well as certain damages (as opposed to penalties). For 
example, under AS 46.03.760(a), DEC may bring a civil action to recover a sum that represents:

(1) liquidated damages for environmental harm;
(2) the state's reasonable costs incurred in detecting, investigating, and attempting 

to correct the violation; and
. (3) the economic savings realized by the owner or operator because o f their

noncompliance.

As I also mentioned at the hearing, under AS 46.03.760(e), DEC may also recover a civil penalty 
for violations o f the state's hazardous waste and air pollution control laws. We also have authority 
for penalties for certain large oil spills under AS 46.03.759. Finally, AS 46.03.822 provides another

http://www.state.ak.us/dec/home.htm
mailto:jadair@envircon.state.ak.us


example: in cases involving releases o f  hazardous substances, DEC may recover damages and the 
state's costs o f  response, containment, removal, and remedial action.

These and other statutes containing sim ilar provisions provide DEC with the necessary legal 
authority to include "stipulated penalties" in compliance orders by consent. By entering into a 
compliance order by consent, DEC and the respondent avoid the necessity o f litigation to resolve 
questions about payments to the state for damages and response costs and, in some limited cases, 
penalties. The amounts are agreed upon and spelled out in the COBC, with considerable savings in 
time and money for everyone involved.

Please accept my apologies for any confusion my testimony may have caused. As you know, you 
can do certain things so many times that the specific unpinnings are no longer a question in your 
mind. Please don’t hesitate to get in touch with me if  I can provide you with any other information.

By the way, I don’t know if  Barbara mentioned anything, but we had a great time in House 
Resources on HB 144, the pesticide fee bill. She really set the tone (I’ll let her tell you about that), 
and I think I can honestly say a good time was had by all. Quite a statement for a legislative hearing! 
Thanks again for introducing that bill for us. It moved out o f Resourc 's  and I hope the Finance 
Committee will be just as amenable to the concept.

The Honorable Jeannette James
Page 2
April 10, 1997

Director

J A / id  (j:\eh\director\jamcs.wpd)

cc: The Honorable Joe Green, Chairman
House Judiciary Committee
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Alaska Oil and Gas Association

121 West Flreweed Lane, Suite 207
Anchorage, Alaska 99503-2035
Phone: (907) 272-1481 Fax: (907) 279-8114

April 16,1997 Fax if: 1-907-465-4316

The Honorable Joseph Green 
Alaska State House of Representatives 
State Capitol, Room 118 
Juneau, AK 99801-1182

ftCSLCSSP-41. .Environmental Audits

Dear Representative Green:

The Alaska Oil and Gas Association (AOGA) is h trade association whose 19 member companies 
account for the majority of oil and gas exploration, production, transportation, refining and marketing 
activities in Alaska.

AOGA understands that HCS CSSB 41 (Environmental Self-Audit legislation) will soon be before the 
House of Representatives for a vote. AOGA supports the intent of environmental self-audit 
legislation and believes HCS CSSB 41 moves environmental compliance in a positive direction 
through its encouragement of self-auditing.

The majority of AOGA members currently conduct self-audits as a means of ensuring compliance and 
sec value in this legislation which encourages greater utilization of self-audits by providing qualified 
immunity and privilege.

Self-auditing is an important tool for voluntary compliance. By enacting legislation which provides 
privilege and immunity for self-audits, the state is saying voluntary compliance with environmental 
laws and regulations is in the best interest of the state as well as industry. We encourage your support
of HCS CSSB 41.

Sincerely,



04/16/97 15:57 FAX 206 292 0610 G.A.P. W - C OAST @ 0 0 1 / 0 0 3

Valdez Office
P.O. Box 1C8, Valdez, AI< 99686 

Phone:(907)835-5460/Fax:(907)835-5410 
E-mail: afervdz@alaska.net

Seattle Office
1402 Third Avenvie Suite 1215, Seattle, WA 98101 

Phone:(206)628-9464/Fax:(206)292-0610 
E-mail:afersea@accessone.com

http://www.accessone.com/~afersea

April 16, 1997

Senator Loren Leman 
State Capitol 
Juneau, AK 99801 
FAX: (907)465-3810

RE: Proposed amendments to SB 41 to minimize its adverse impacts on whistleblowers

Dear Senator Leman,

I am writing to respond to your letter to Representative Therriault regarding “SB 41 and 
‘whistelblowcr laws” (dated April 15,1997). Your letter suggests that you did not intend SB 41 
to have a chilling effect on employees concerned about environmental violations or adversely 
impact their ability to receive a full and fair hearing in a whistelblower complaint.

The Alaska Forum appreciates this clarification of your intent. Nevertheless, we believe 
the bill itself still remains unclear on this point. For several reasons, the Alaska Forum hopes 
you will consider clarifying your intent in the language of the bill.

First, the Alaska Whistleblower Act (AS 39.90.100) applies only to public employees. 
Private sector employees receive no protections under this statute. That is why the vast majority 
of private sector whistleblowers -- such as the long list of TAPS whistleblowers and the more 
recent case involving a Doyon Drilling employee -- must turn to federal law for remedies for 
harassment and retaliation for speaking the truth. The unfortunate reality in Alaska is that private 
sector whistleblowers receive little meaningful protection under current state law. Without 
additional clarification, SB 41 will only add to this problem.

Second, Section 09.25.450(a)(2) [page 3, line 2-3, draft 0-LS0299\L] could be interpreted 
to mean that the only exception to the bill’s privilege provisions are in “worker’s compensation 
proceedings.” There is ample legal precedent for lawyers to argue about, and courts to conclude, 
that because whistleblower proceedings are not explicitly listed as an exception in this section 
they therefore are included under the bill’s privilege provisions. More generally, in any 
whistleblower case based upon diversity jurisdiction in federal court, lawyers could effectively 
argue that state law governs the applicability of any asserted privilege.

mailto:afervdz@alaska.net
mailto:afersea@accessone.com
http://www.accessone.com/~afersea
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Letter to Senator Leman on SB A1 Page 2 o f  3
April 16, !9<J7

Third, Section 09.25.460(a)(3) says that no privilege exists for “a source that was not 
involved in compiling, preparing, or conducting the environmental audit report” (emphasis 
added). You suggest that this section thus provides protection for whistleblowers as one 
potential “source” of information. Unfortunately, this ignores the reality that whistleblowers 
often learn of violations during activities that could, if this bill is enacted, fall under the rubric of 
an audit report. Evidence of the violation disclosed by the whistleblower, and for which 
disclosure the whistleblower subsequently experienced retaliation and harassment, would he 
privileged evidence. While this concern may seem paranoid tc you and not based on recent 
experience in other states, experience with whistleblower proceedings gives us great cause for 
concent that this section would make it much more difficult to receive a full and fair hearing in a 
whistleblower complaint.

Finally, and most importantly, Section 1 (page 1) is silent on the issue oflegislative intent 
as it relates to whistleblowers. Again, unless the language of the bill itself is clear that the 
legislature does not intend to adversely impact whistleblowers then lawyers will have plenty o f 
room to argue, and courts to conclude, that whistleblower proceedings arc not exempt from the 
privilege provisions of SB 41.

The Alaska Forum urges you to make your intent -  that SB 41 not adversely impact 
whistleblowers -- clear in the language of SB 41 itself. To this end, we propose the following 
two amendments to SB 41:

Amendment 1 -  Section 1. “FINDINGS: INTENT”
(to be inserted immediately following line 15, page 2)

(4) the public also has a strong interest in ensuring that concerned 
employees who disclose violations of environmental laws or regulations 
do not experience harassment, retaliation, discrimination or other reprisals 
for making such disclosures; the legislature intends that the audit privilege 
established in this Act should in no way curtail the ability of concerned 
employees to discover or introduce evidence in any administrative or 
judicial proceeding alleging harassment, retaliation, discrimination or 
other reprisals;

Amendment 2 -- Section 09.25.450(a¥21
(to be inserted immediately before the final on page 2, line 2)

, employment discrimination proceedings or whistleblower proceedings.

1 hope you will consider making these two amendments to SB 41 before you send the bill 
to Governor Knowles. These amendments will make it clear that you and the legislature did not 
intend SB 41 to adversely impact whistleblower rights.
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Letter to Senator Leman an SB 41 Page 3 o f 3
April 16. 1997

If you have any questions or need clarification, please call me at (907)835-4731, or Mike 
Riley, program director, at (206)628-9464.

Sincerely,

President

cc: Representative Ethan Berkowitz, FAX: (907)465-2137
Representative Eric Croft, FAX: (907)465-4419 
Representative John Davies, FAX: (907)465-3519 
Representative Kim Elton, FAX: (907)465-2108 
Representative Joe Green, FAX: (907)465-4316 
Representative Ben Grussendorf, FAX: (907)465-2278 
Representative Mark Hanley, FAX: (907)465-2418 
Representative Reggie Joule, FAX: (907)465-4586 
Representative Allen J., FAX: (907)465-6651 
Representative Gene Kubina, FAX: (907)465-3799 
Representative Carl Moses, FAX: (907)465-3445 
Representative Irene Nicholia, FAX: (907)465-2197 
Representative Gene Therriault, FAX: (907)465-3884

Senator A1 Adams, FAX: (907)465-4821 
Senator Jim Duncan, FAX: (907)465-4748 
Senator Johnny Ellis, FAX: (907)465-2529 
Senator Lyman Hoffman, FAX: (907)465-4523 
Senator Georgianna Lincoln, FAX: (907)465-2652 
Senator Drue Pearce, FAX: (907)465-3872 
Senator Bert Sharp, FAX: (907)465-2070 
Senator Robin Taylor, FAX: (907)465-3922

Tony Knowles, Governor, FAX: (907)465-3532
Michele Brown, Commissioner, Department of Environmental, FAX: (907)465-5070
Janice Adair, ADEC Legislative Liaison, FAX: (537)269-7654
Marilyn Heiman, Special Staff Assistant to the Governor, FAX: (907)465-3532
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HOUSE CS FOR CS FOR SENATE BILL NO. 41(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY T H E  H O U SE JU D IC IA R Y  C O M M ITTEE

O ffered :
R eferred :

Sponsor(s): SEN A TO RS LEM A N , Pearce, T aylor

A BILL

FOR AN ACT ENTITLED

"A n A ct relating to environm ental audits to determ ine compliance with certa in

laws, perm its, and regulations."

BE IT  ENACTED BY TH E LEGISLATURE OF THE STATE O F ALASKA:

* Section 1. FINDINGS; INTENT. The legislature finds and intends as follows:

(1) as environmental regulations evolve, performance-based standards will 

ncreasingly replace the traditional command-and-control approach of state regulatory 

Dractices; this shift is expected to save money for both the state and regulated entities and to 

ead to the integration of environmental protections and normal operating procedures for 

egulated facilities and operations; in order to foster a partnership between the public and 

jrivate sectors and promote this integration, it is the intent of the legislature to establish under 

his Act a responsible incentive program to encourage voluntary, critical self-evaluation and 

malysis by regulated entities of their compliance with environmental requirements by 

luthorizing certain qualified privileges and immunities related to those self-evaluations;

(2) the public has a strong interest in encouraging routine self-review of

-1- HCS CSSB 41(JUD)
N ew  T e x t  U n d e r l i n e d  [DELETED TE XT BRACKETED]
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environmental business practices and procedures; this encouragement can best be achieved by

preserving the free flow of information; the free flow of the kind o f information that is [
i

generated by self-audits would be curtailed if a privilege for the audits were not available; 

therefore, it is the intent of the legislature to recognize an audit privilege under this Act to 

protect the confidentiality of communications related to voluntary internal environmental 

audits; however, the legislature does not intend that the parts of an audit report consisting of 

confidential self-evaluation and analysis that are privileged under this Act may be used to 

shield a person from liability under applicable laws and regulations by blocking access to 

underlying facts;

(3) the public also has a strong interest in obtaining cost-effective correction 

of inadvertent environmental violations; this goal can best be achieved by offering qualified 

immunity from administrative and civil penalties to regulated persons who promptly report 

known violations of environmental regulations that are uncovered as part of an audit so that 

the violations can promptly be corrected and a compliance plan can be negotiated with the 

appropriate government agency;

(4) an effective enforcement program is also necessary to protect the public 

health and welfare and the environment; the legislature intends that the audit privilege and the

immunities established in this Act should be applied in a manner that promotes compliance

with environmental laws, whether through voluntary compliance or through enforcement 

efforts.

* Sec. 2. AS 09.25 is amended by adding new sections to read:

A rticle 5. Privileges and Im m unities 

R elated to Disclosure o f C ertain  Self-Audits and Violations.

Sec. 09.25.450. A udit rep ort privilege, (a) Except as provided in 

AS 09.25.460, an owner or operator who prepares an audit report or causes an audit 

report to be prepared has a privilege to refuse to disclose, and to prevent another 

person from disclosing, the parts of the report that consist o f confidential self- 

evaluation and analysis of the owner’s or operator’s compliance with environmental 

laws. Except as provided in AS 09.25.455 - 09.25.480, the privileged information is 

not admissible as evidence or subject to discovery in

(1) a civil action, whether legal or equitable; or

0-LS0299VL
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HCS CSSB 41(JUD) -2-
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(2) an administrative proceeding, except for workers' compensation

proceedings.

(b) With respect to confidential self-evaluation and analysis in an 

environmental audit, in order to qualify for the privilege under this section and the 

immunity under AS 09.25.475, at least 15 days before conducting the audit, the owner 

o r operator conducting the audit must give notice by electronic filing that complies 

with an ordinance or regulation authorized under (j) of this section or by certified mail 

with return receipt requested to the commissioner’s office of the department, and, when 

the audit includes an assessment of compliance with a municipality’s ordinances, to 

the municipal clerk, of the fact that it is planning to commence the audit. The notice 

must specify the facility, operation, or property or portion of the facility, operation, or 

property to be audited, the date the audit will begin and end, and the general scope of 

the audit. The notice may provide notification of more than one scheduled 

environmental audit at a time. Once initiated, an audit shall be completed within a 

reasonable time, but no longer than 90 days, unless a longer period of time is agreed 

upon between the owner or operator and the department or the municipality, as 

appropriate. The audit report must be completed in a timely manner.

(c) The following persons may claim the privilege available under (a) of this

section:

(1) the owner or operator who prepared the audit report or caused the 

audit report to be prepared;

(2) a person who conducted all or a portion of the audit but did not 

personally observe or participate in the relevant instances or events being reviewed for 

compliance;

(3) a person to whom confidential self-evaluation or analysis is 

disclosed under AS 09.25.455(b); or

(4) a custodian of the audit results.

(d) A person who conducts or participates in the preparation of an audit report 

and who actually observed or participated in conditions or events being reviewed for 

compliance may testify about those conditions or events but may not, in a proceeding 

covered by (a) of this section, be compelled to testify about or produce documents

0-LS0299\L

-3- HCS CSSB 4KJUD)
N ew  T e x t  U n d e r l i n e d  [DELETED TE X T BRACKETED]



7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

consisting of confidential self-evaluation and analysis.

(e) A person claiming the privilege described in this section has the burden of 

establishing the applicability of the privilege.

(f) To facilitate identification, each document in an audit report that contains 

confidential self-evaluation or analysis shall be labeled "AUDIT REPORT: 

PRIVILEGED DOCUMENT."

(g) A government agency or its employees or agents may not, as a condition 

of a permit, license, or approval issued under an environmental law, require an owner 

or operator to waive the privilege available under this section.

(h) Except when the privilege is waived under AS 09.25.455(a) or disclosure 

is made under AS 09.25.455(b)(3) or 09.25.475 or 09.25.480, neither a government 

agency nor its employees or agents may review or otherwise use the part of an audit 

report consisting of confidential self-evaluation or analysis during an inspection of a 

regulated facility, operation, or property or an activity of a regulated facility, operation, 

or property.

(i) This section may not be construed to

(1) prevent a government agency from issuing an emergency order, 

seeking injunctive relief, independently obtaining relevant facts, conducting necessary 

inspections, or taking other appropriate action regarding implementation and 

enforcement of an applicable environmental law, except as otherwise provided in 

AS 09.25.475; or

(2) authorize a privilege for uninterrupted or continuous environmental

audits.

(j) The department or municipality may, by regulation or ordinance, 

respectively, allow the notice required under (b) of this section to be filed by facsimile 

or other electronic means if the means ensures adequate proof of

(1) submittal of the notice by the owner or operator; and

(2) receipt by the department or municipality.

(k) There is no privilege under this section for documents or communications 

in a criminal proceeding.

Sec. 09.25.455. W aiver and  disclosure, (a) The privilege in AS 09.25.450
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does not apply to the extent the privilege is expressly waived in writing by the owner 

or operator who prepared the audit report or caused the report to be prepared,

(b) Disclosure of the part of an audit report or information consisting of 

confidential self-evaluation or analysis does not waive the privilege established by j 
AS 09.25.450 if the disclosure is made

(1) to address or correct a matter raised by the environmental audit and j

is made to

(A) a person employed by the owner or operator, including ! 

temporary and contract employees;

(B) the owner’s or operator’s lawyer or the lawyer’s

representative;

(C) an officer or director of the regulated facility, operation, or

property;

(D) a partner of the owner or operator;

(E) an independent contractor retained by the owner or operator;

or

(F) the principal of the independent contractor who conducted 

an audit on the principal’s behalf;

(2) under the terms of a confidentiality agreement between the owner 

or operator who prepared the audit report or caused the audit report to be prepared and

(A) a partner or potential partner of the owner or operator of the 

facility, operation, or property;

(B) a transferee or potential transferee of an interest in the 

facility, operation, or property;

(C) a lender or potential lender for the facility, operation, or

property;

(D) a person engaged in the business of insuring, underwriting, 

or indemnifying the facility, operation, or property; or

(E) a person who, along with the person who prepared the audit 

report or caused the audit report to be prepared, also is an owner or operator 

of part or all of the facility, operation, or property; or
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(3) under a written claim of confidentiality to a government official or 

agency by the owner or operator who prepared the audit report or who caused the audit 

report to be prepared.

(c) Documents consisting of confidential self-evaluation and analysis that are 

disclosed under (b)(3) of this section are required to be kept confidential and are not 

subject to disclosure under AS 09.25.110 - 09.25.220.

(d) A party to a confidentiality agreement described in (b)(2) of this section 

who violates the agreement is liable for damages caused by the violation and for other
i

penalties stipulated in the agreement.

Sec. 09.25.460. Nonprivileged m aterials, (a) There is no privilege under | 

AS 09.25.450 for that part of an audit report that contains the following:

(1) a document, communication, datum, report, or other information 

required by a government agency to be collected, developed, maintained, or reported ;
I

under an environmental law, under a permit issued under an environmental law, as a 

requirement for obtaining, maintaining, or renewing a license, as a requirement under 

a contract or lease with the state or a municipality, or as a requirement under an 

administrative order or court order or decree;

(2) information that a government agency obtains by observation, 

sampling, or monitoring;

(3) information that a government agency obtains from a source that 

was not involved in compiling, preparing, or conducting the environmental audit . 

report;

(4) a document, communication, datum, report, or other information ■ 

collected, developed, or maintained in the course of a regularly conducted business 

activity or regular practice other than an environmental audit;

(5) a document, communication, datum, report, or other information 

that is independent of the environmental audit, whether prepared or existing before, 

during, or after the audit; and

(6) a document, communication, datum, report, or other information, 

including an agreement or order between a government agency and an owner or 

operator, regarding a compliance plan or strategy.
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(b) An audit report is not privileged and is admissible as evidence and subject 

to discovery and use in a proceeding relating to pipeline rates, tariffs, fares, or charges. 

The owner or operator who prepared the audit report or caused the report to be 

prepared is entitled to a protective order in a proceeding relating to pipeline rates, 

tariffs, fares, or charges to maintain the confidentiality of the audit from discovery, 

use, or admission in evidence in other types o f proceedings. Discovery, use, or 

admission in evidence in a proceeding relating to pipeline rates, tariffs, fares, or 

charges is not considered to have waived the privilege for any other purpose.

Sec. 09.25.465. Exception: disclosure required by court, (a) A court or 

administrative hearing officer with jurisdiction may require disclosure of confidential 

self-evaluation and analysis contained in an audit report in a civil or administrative 

proceeding if the court or administrative hearing officer determines, after an in camera 

review consistent with the appropriate rules of procedure, that the

(1) privilege is asserted for a criminal or fraudulent purpose;

(2) information for which the privilege is claimed is evidence of 

substantial injury, or the imminent or present threat of substantial injury, to one or 

more persons at the site audited or to persons, property, or the environment offsite or 

is evidence of the causes and circumstances leading to such injury or the imminent or 

present threat of such injury;

(3) audit report shows evidence of noncompliance with an 

environmental law and appropriate efforts to achieve compliance with the law were not 

promptly initiated and pursued with reasonable diligence after discovery of 

noncompliance;

(4) audit report was prepared for the purpose of avoiding disclosure of 

information required for an investigative, administrative, or judicial proceeding that, 

at the time of the report’s preparation, was imminent or in progress; or

(5) privilege would result in a miscarriage of justice or the denial of 

a fair trial to the party challenging the privilege.

(b) A party seeking an in camera review as provided under (a) of this section 

shall provide to the court or administrative hearing officer a factual basis adequate to 

support a good faith belief by a reasonable person that the documents or
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communications for which disclosure is sought are likely to reveal evidence to 

establish that an exception in (a) of this section applies.

(c) A party seeking disclosure of confidential self-evaluation and analysis 

during an in camera review under this section has the burden of proving that an
ii

exception in (a) of this section applies.

Sec. 09.25.475. Voluntary disclosure; immunity, (a) Except as provided by
i

this section, an owner or operator who makes a voluntary disclosure of a violation of
I

an environmental law, or of circumstances, conditions, or occurrences that constitute 

or may constitute such a violation, is immune from an administrative or civil penalty .

for the violation disclosed, for a violation based on the facts disclosed, and for a I

violation discovered because of the disclosure that was unknown to the owner or 

operator making the disclosure.

(b) Immunity is not available under this section if the violation resulted in, or 

poses or posed an imminent or present threat of, substantial injury to one or more

persons at the site audited or to persons, property, or the environment offsite.

(c) A disclosure is voluntary for the purposes of this section only if

(1) the disclosure is made promptly after knowledge of the information 

disclosed is obtained by the owner or operator;

(2) the disclosure is made in writing by certified mail to the department 

or a municipality with enforcement jurisdiction with regard to the violation disclosed;

(3) an investigation of the violation was not initiated or the violation 

was not independently detected by the department or a municipality with enforcement 

jurisdiction before the disclosure was made using certified mail; under this paragraph, 

the department or municipality has the burden of proving that an investigation of the 

violation was initiated or the violation was detected before receipt of the certified mail; 

and
(4) the disclosure arises out of a voluntary environmental audit.

(d) To qualify for immunity under this section, the owner or operator making 

the disclosure must

(1) promptly initiate appropriate efforts to achieve compliance and 

remediation and pursue those efforts with due diligence;
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(2) promptly initiate appropriate efforts to discontinue, abate, or 
mitigate any conditions or activities causing injury or likely to cause imminent injury 
to one or more persons at the site audited or to person, property, or the environment 
offsite;

(3) correct the violation within 90 days or enter into a compliance 
agreement with the department or the municipality, as appropriate, that provides for 
completion of corrective and remedial measures within a reasonable time;

(4) implement appropriate measures designed to prevent the recurrence 
of the violation; and

(5) cooperate with the department or municipality, as appropriate, in 
connection with an investigation of the issues identified in the disclosure; the 
department or municipality may request that the owner or operator allow the 
department or municipality to review, under a written claim of confidentiality as 
described in AS 09.25.455(b)(3), the part of the audit report that describes the 
implementation plan or tracking system developed to correct past noncompliance, 
improve current compliance, or prevent future noncompliance.

(e) A disclosure is not voluntary for purposes of this section if it is a 
disclosure to the department or municipality expressly required by an environmental 
law, a permit, a license, or an enforcement order or decree.

(f) Immunity under this section for violation of an environmental law is 
available only for a violation that is discovered as a result of information or documents 
first produced or obtained during the time period specified in the notice required under 
AS 09.25.450(b).

(g) During the period between receipt of the audit notice required under 
AS 09.25.450(b) and the specified end date of the audit, the department or 
municipality may not initiate an inspection, monitoring, or other investigative activity 
concerning the audited facility, operation, or property based on the receipt of a notice 
under AS 09.25.450. The department or municipality has the burden of proving that 
an inspection, monitoring, or other investigative activity concerning the audited facility, 
operation, or property initiated after receiving a notice under AS 09.25.450 was not 
initiated based on receiving the notice.

II
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(h) A violation that has been voluntarily disclosed and to which immunity 
applies under this section shall be identified by the department or municipality in its 
compliance history report as having been voluntarily disclosed.

(i) This section may not be construed to prevent the department or 
municipality from

(1) seeking injunctive relief; or
(2) issuing an emergency order in a situation involving an imminent 

and substantial danger to public health or welfare or the environment.
Sec. 09.25.480. Exceptions to immunity; mitigation, (a) There is no 

immunity under AS 09.25.475 if a court or administrative hearing officer finds that
(1) the owner or operator claiming the immunity has

(A) intentionally, knowingly, or recklessly committed or 
authorized the violation;

(B) within the 36 months preceding the violation, committed, 
at the same facility or associated facilities located in the state, a pattern of 
violations that arc the same as or closely related to the violation for which the 
immunity is sought; or

(C) not attempted to bring the facility, operation, or property 
into compliance so as to constitute a pattern of disregard of environmental 
laws;

(2) the violation was authorized or committed intentionally, knowingly, 
or recklessly by a member of the owner’s or operator’s management and the owner’s 
or operator’s policies contributed materially to the occurrence of the violation; or

(3) the owner or operator, after taking into account the cost of 
completing corrective and remedial measures within a reasonable time and 
implementing appropriate measures to prevent recurrence of the violation, realized 
substantial economic savings in not complying with the requirement for which a 
violation is charged; the exception to immunity in this paragraph applies only to that 
portion of a penalty that reflects the economic savings of noncompliance after taking | 
into account the cost of completing the corrective, remedial, and preventive measures ! 
necessary to qualify for immunity. 1
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■
(b) There is no immunity under AS 09.25.475 from an administrative or civil 

penalty for the violation of an administrative or court order or for violation of a term 
or condition of an administrative or court order.

(c) An administrative or civil penalty that is imposed on an owner or operator 
for violation of an environmental law when the owner or operator has made a 
voluntary disclosure under AS 09.25.475(a) but is not granted immunity because of (a) 
of this section may, to the extent appropriate and not prohibited by law, be mitigated 
by

(1) the good faith actions of the owner or operator in disclosing the
violation;

(2) efforts by the owner or operator to conduct environmental audits 
and to complete any resulting implementation plan or tracking system for corrective 
and preventive action;

(3) remediation;
(4) cooperation with government officials investigating the disclosed

violation;
(5) the nature of the violation; and
(6) other relevant considerations.

Sec. 09.25.485. Relationship to other recognized privileges. AS 09.25.450 -
09.25.490 do not limit, waive, or abrogate the scope or nature of a statutory or 
common law privilege, including the work product doctrine, the attomey-client 
privilege, and any other privilege recognized by a court with appropriate authority in 
this state.

Sec. 09.25.490. Definitions, (a) In AS 09.25.450 - 09.25.490,
(1) "audit report" means a report that includes each document and 

communication, other than those set out in AS 09.25.460, produced from an 
environmental audit; general components that may be contained in a completed audit 

report include
(A) a report, prepared by an auditor, monitor, or similar person, 

including the scope of the audit, the dates the audit began and ended, the 
information gained in the audit, findings, conclusions, recommendations,

i
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exhibits, and appendices; the types of exhibits and appendices that may be 
contained in an audit report include supporting information that is collected or 
developed for the primary purpose and in the course of an environment audit, 
including

(i) interviews with current or former employees;
(ii) field notes and records of observations;
(iii) findings, opinions, suggestions, conclusions, 

guidance, notes, drafts, and memoranda;
(iv) legal analyses;
(v) drawings;
(vi) photographs;
(vii) laboratory analyses and other analytical data;
(viii) computer generated or electronically recorded j

information;
(ix) maps, charts, graphs, and surveys; and
(x) other communications and documents associated with ; 

an environmental audit;
j

(B) memoranda and documents analyzing all or a portion of the I 
materials described in (A) of this paragraph or discussing implementation j

j
issues; and

(C) an implementation plan or tracking system to correct past 
noncompliance, improve current compliance, or prevent future noncompliance;

(2) "confidential self-evaluation and analysis" means the part of an 
audit report that consists of interviews with current or former employees conducted by 
the auditor; field notes and records of observations made by the auditor; findings, j 
opinions, suggestions, conclusions, guidance, notes, drafts, and analyses performed by

I
the auditor; memoranda and documents that evaluate or analyze all or part of the 
material contained in the audit report, including findings, conclusions, opinions, 
recommendations made by the auditor, and an audit implementation plan or tracking 
system to correct past noncompliance, improve current compliance, or prevent future 
noncompliance with an environmental law, and that is

L
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(A) a voluntary, confidential, critical, internal, and retrospective 
review, self-evaluation, or analysis of conduct, practices, and occurrences and 
their resulting consequences; and

(B) prepared and maintained with the expectation that it will be 
kept confidential;

(3) "department" means the Department of Environmental Conservation;
(4) "environmental audit" means a voluntary audit that an owner or j 

operator of a regulated facility, operation, or property conducts or causes to be 
conducted, whether or not on a regular basis or in response to a particular event, that
is specifically designed and undertaken to assess compliance with environmental laws 
or a permit, license, or approval issued under those laws, including an assessment that 
is part of the owner’s or operator's compliance management system and that is a

(A) systematic, objective, and periodic review of the facility, 
operation, or property related to meeting the requirements of environmental 
laws or a permit, license, or approval issued under those laws; or

(B) documented, systematic procedure or practice that reflects 
the owner’s or operator’s due diligence in preventing, detecting, and correcting 
violations of environmental laws or a permit, license, or approval issued under 
those laws at the facility, operation, or property;

(5) "environmental law" means
(A) a federal or state environmental law implemented by the

department; or
(B) a rule, regulation, or municipal ordinance adopted in 

conjunction with or to implement a law described by (A) of this paragraph;
(6) "operator" means a person or persons who direct, control, or 

supervise all or part of a regulated facility, operation, or property;
(7) "owner" means a person or persons with a proprietary or possessory 

interest in a regulated facility, operation, or property;
(8) "penalty" means an administrative or civil sanction imposed by the 

state or a municipality to punish a person for a violation of a statute, rule, regulation, 
or ordinance; the term does not include a technical or remedial provision ordered by
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a government agency, nor an administrative or civil sanction relating to pipeline rates, 
tariffs, fares, or charges;

(9) "regulated facility, operation, or property" means a facility, 
operation, or property that is regulated under an environmental law.

(b) To fully implement the privilege and immunity established under 
AS 09.25.450 - 09.25.490, the term "environmental law" shall be construed broadly.

(c) For purposes of this chapter, unless the context requires otherwise, a person
acts

(1) "intentionally" with respect to a result described by a provision of 
law defining a violation when the person’s conscious objective is to cause that result; 
when intentionally causing a particular result is an element of a violation, that intent 
need not be the person’s only objective;

(2) "knowingly" with respect to conduct or to a circumstance described 
by a provision of law defining a violation when the person is aware that the conduct 
is of that nature or that the circumstance exists; when knowledge of the existence of 
a particular fact is an element of a violation, that knowledge is established if a person 
is aware of a substantial probability of its existence, unless the person actually believes 
it does not exist; a person who is unaware of conduct or a circumstance of which the 
person would have been aware had that person not been intoxicated acts knowingly 
with respect to that conduct or circumstance;

(3) "recklessly" with respect to a result or to a circumstance described 
by a provision of law defining a violation when the person is aware oc and consciously j 
disregards a substantial and unjustifiable risk that the result will occur or that the 
circumstance exists; the risk must be of such a nature and degree that disregard of it 
constitutes a gross deviation from the standard of conduct that a reasonable person 
would observe in the situation; a person who is unaware of a risk of which the person 
would have been aware had that person not been intoxicated acts recklessly with 

respect to the risk.
* Sec. 3. APPLICABILITY. The privilege and immunity created by AS 09.25.450 - 

.25.490, added by sec. 2 of this Act, apply to environmental audits that are conducted on 
after the effective date of this Act.
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R e a s o n s : T h i s  a m e n d m e n t  i s  p r o p o s e d  t o  a d d r e s s  a  c o n c e r n  r a i s e d
b y  t h e  U . S .  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  t h a t  t h e  l a n g u a g e  i n  
t h e  b i l l  m a y  l e a d  t o  d i s p u t e s  o v e r  w h e t h e r  s u b s e q u e n t l y  d i s c o v e r e d  
v i o l a t i o n s  a r e  " f r u i t  o f  t h e  p o i s o n o u s  t r e e . "  I f  t h e  l a s t  c l a u s e  

i s  r e a d  l i t e r a l l y ,  i t  c o u l d  p o t e n t i a l l y  i m m u n i z e  v i o l a t i o n s  y e a r s  
a f t e r  a n d  w e l l  b e y o n d  t h e  s c o p e  o f  a n y  d i s c l o s u r e .  W i t h  a n  
e a r l i e r  a m e n d m e n t  t h a t  a d d e d  t h e  l a n g u a g e  " o r  o f  c i r c u m s t a n c e s ,  
c o n d i t i o n s ,  o r  o c c u r r e n c e s  t h a t  c o n s t i t u t e  o r  m a y  c o n s t i t u t e  a  
s u c h  a  v i o l a t i o n , "  i t  i s  c l e a r  t h a t  a n  o w n e r  o r  o p e r a t o r  m a y  
o b t a i n  i m m u n i t y  f o r  v i o l a t i o n s  t h a t  a r e  d i s c l o s e d  a n d  f o r  
v i o l a t i o n s  t h a t  a r e  b a s e d  u p o n  t h e  f a c t s  d i s c l o s e d ,  r e g a r d l e s s  o f  
w h e t h e r  t h e  o w n e r  o r  o p e r a t o r  k n o w s  t h a t  t h e  f a c t s  d i s c l o s e d  w o u l d  
c o n s t i t u t e  a  v i o l a t i o n .  T h e  l a s t  c l a u s e  i s  a t  t h e  v e r y  l e a s t  
r e d u n d a n t  t o  t h e  p r e v i o u s  a m e n d m e n t  a n d  a t  w o r s t ,  a  p o t e n t i a l  
s o u r c e  o f  c o n f l i c t  a n d  l i t i g a t i o n  o v e r  w h e t h e r  s u b s e q u e n t l y  
d i s c o v e r e d  v i o l a t i o n s  a r e  i m m u n i z e d  b y  v i r t u e  o f  a n  e a r l i e r  

d i s c l o s u r e .
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE /

TO: CSSB 41 (FIN)

Page 14, following line 7: ^  /  ( vS
Insert new bill sections to read:

"* Sec. 3. Section 1 of this Act and AS 09.25.450, 09.25.455, 09.25.460, 09.25.465, 
09.25.475, 09.25.480, 09.25.485, and 09.25.490, enacted by sec. 2 of this Act, are repealed 
three years after the effective date of this Act.

* Sec. 4. TRANSITIONAL PROVISION. Notwithstanding sec. 3 of this Act,
(1) the privileged information in an audit report that was completed before 

three years after the effective date of this Act retains its privileged nature after that date to 
the same extent as if the statutes repealed in sec. 3 of this Act had not been repealed; and

(2) the immunity applicable to voluntary disclosures under AS 09.25.475, 
enacted by sec. 2 of this Act, remains in effect for a voluntary disclosure made before three 
years after the effective date of this Act to the same extent that the immunity applied before 
AS 09.25.475 was repealed."

Renumber the following bill section accordingly.

Page 14, line 10, following "Act":
Insert "and before the repeal of AS 09.25.450 - 09.25.490 under sec. 3 of this Act."



JMasim jiiaie 'jCegtsdature

^House of ^pvtzmMlbtz
H ouse Judiciary C om m ittee

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

(907)465-4990

MEMORANDUM

D a t e :  A p r i l  9, 1997

T o :  T e rr i  L a u te rb a c h ,  L e g is la t iv e  L e g a l  S e rv ic e s
F a x :  4 6 5 - 2 0 2 9

F r o m :  L isa  K irsch ,  H o u se  Ju d ic ia ry  C o m m it te e
F a x :  4 6 5 - 4 3 1 6

R e :  SB  41 w ith  a m e n d m e n ts

W e  p a sse d  SB  41 ou t o f  c o m m it te e  to d ay  w ith  fo u r  am en d m e n ts :  
A m e n d m e n t  n u m b e rs  3 A , 12a, 13 an d  14 (a t tach ed ) .
W e  a d o p te d  d ra f t  0 -L S 0 2 9 9 \K  as o u r  w o rk in g  d o c u m e n t .

T h is  b ill  is a  p r io r i ty  a c c o rd in g  to M a d a m  S p e a k e r—fin a l v e rs io n  
A S A P  p lea se .
T h a n k s  fo r  y o u r  he lp .



A M E N D M E N T

OFFERED IN  THE HOUSE ^

TO: CSSB 41 (FIN)

Page 7, after line 23:

Insert a new  subsection (b) to read:

"(b) A party  seeking an in cuxnera review  as p rovided  under (a) of 
this section shall p rov ide to the court or adm inistrative hearing  officer a 
factual basis adequate to support a good faith  belief by a reasonable person 
tha t the docum ents or com m unications for w hich disclosure is sought are 
likely to  reveal evidence to establish that an  exception in  (a) of this 
section applies."

Renum ber subsections accordingly.

Page 7, line 24:

R ew ord subsection as follows:

(c) A party  seeking disclosure of confidential self-evaluation and 
analysis during  an in cam era review under this section has the burden  of 
proving that an exception in (a) of this section applies.



OFFERED IN THE HOUSE 

TO: CSSB 41 (FIN)

A M E N D M E N T

0  'JO> '■ * -
i/bO

f a o  v b j  *-

Page 4, line 11:

Follow ing "AS 09.25.455(b)"

Insert: "(3) or AS 09.25.475 -- 09.25.480"



A M E N D M E N T  j  J

O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ' F I N )

P a g e  4 ,  f o l l o w i n g  l i n e  2 7 :

I n s e r t  a  n e w  s u b s e c t i o n  ( k )  t o  r e a d :  " ( k )  T h e r e  i s  n o

p r i v i l e g e  u n d e r  t h i s  s e c t i o n  f o r  d o c u m e n t s  o r  c o m m u n i c a t i o n s  i n  a  

c r i m i n a l  p r o c e e d i n g . "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  c o n c e r n s  r a i s e d  i n

t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r  t h a t  t h e  b i l l  c o u l d  b e  

c o n s t r u e d  t o  a p p l y  t o  c r i m i n a l  p r o c e e d i n g s .  P a g e  6  o f  t h e  l e t t e r  

r e c o m m e n d s  t h a t  t h e  b i l l  e x p l i c i t l y  e x c l u d e  c r i m i n a l  p r o c e e d i n g s .  

T h e  p r o p o s e d  w o r d i n g  i s  s i m i l a r  t o  t h a t  u s e d  i n  R u l e  5 0 3 ( d ) ( 7 )  o f  

t h e  A l a s k a  R u l e s  o f  E v i d e n c e ,  r e l a t i n g  t o  t h e  p h y s i c i a n - p a t i e n t  

p r i v i l e g e :  " T h e r e  i s  n o  p r i v i l e g e  u n d e r  t h i s  r u l e  . . . f o r

p h y s i c i a n - p a t i e n t  c o m m u n i c a t i o n s  i n  a  c r i m i n a l  p r o c e e d i n g . "



A M E N D M E N T  jf -  J ^ f-

O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

' ■ d o y i

1 / q  /  ■-? ?

/V O  o l d .

P a g e  7 ,  l i n e  1 4  :

F o l l o w i n g  " t h e  e n v i r o n m e n t  o f f s i t e "

I n s e r t :  " ,  o r  e v i d e n c e  o f  t h e  c a u s e s  a n d

c i r c u m s t a n c e s  l e a d i n g  t o  s u c h  i n j u r y  o r

i m m i n e n t  o r  p r e s e n t  t h r e a t  o f  s u c h  i n j u r y "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  t h e  c o n c e r n s  r a i s e d

o n  p a g e  2 ,  f o o t n o t e  1 ,  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r ,  

t h a t  t h e  s c o p e  o f  t h e  e x c e p t i o n  t o  t h e  p r i v i l e g e  f o r  e v i d e n c e  o f  

s u b s t a n t i a l  i n j u r y .
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H O U S E  CS F O R  CS FO R  S E N A T E  B IL L  NO. 4I( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTIETH LEGISLATURE - FIRST SESSION

B Y

Offered:
Referred:

Sponsor(s): S E N A T O R S  L E M A N ,  Pearce, Taylor

A BILL

FOR AN ACT ENTITLED

"An Act relating to environmental audits to determine compliance with certain

laws, permits, and regulations."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S ec t io n  1. FINDINGS; INTENT. The legislature Finds and intends as follows:

(1) as environmental regulations evolve, performance-based standards will 

increasingly  replace the traditional command-and-control approach o f state regulatory 

practices; this shift is expected to save money for both the state and regulated entities and to 

lead to the integration of environmental protections and normal operating procedures for 

regulated  facilities and operations; in order to foster a partnership between the public and 

private sectors and promote this integration, it is the intent of the legislature to establish under 

this Act a responsible incentive program to encourage voluntary, critical self-evaluation and 

analysis  by regulated entities of their compliance with environmental requirements by 

au thoriz ing  certain qualified privileges and immunities related to those self-evaluations;

(2) the public has a strong interest in encouraging routine self-review of
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environmental business practices and procedures; this encouragement can best be achieved bv 
preserving the free flow of information; the free flow of the kind of information that is 
generated by self-audits would be curtailed if a privilege for the audits were not available; 
therefore, it is the intent of the legislature to recognize an audit privilege under this Act to 
protect the confidentiality of communications related to voluntary internal environmental 
audits: however, the legislature does not intend that the parts of an audit report consisting of 
confidential self-evaluation and analysis that are privileged under this Act may be used to 
shield a person from liability under applicable laws and regulations by blocking access to 
underlying facts;

(3) the public also has a strong interest in obtaining cost-effective correction 
of inadvertent environmental violations; this goal can best be achieved by offering qualified 
immunity from administrative and civil penalties to regulated persons who promptly report 
known violations of environmental regulations that are uncovered as part of an audit so that 
the violations can promptly be corrected and a compliance plan can be negotiated with the 
appropriate government agency;

(4) an effective enforcement program is also necessary to protect the public 
health and welfare and the environment; the legislature intends that the audit privilege and the 
immunities established in this Act should be applied in a manner that promotes compliance 
with environmental laws, whether through voluntary compliance or through enforcement 
efforts.

* Sec. 2. AS 09.25 is amended by adding new sections to read:
Article 5. Privileges and Immunities

Related to Disclosure of Certain Self-Audits and Violations.
Sec. 09.25.450. Audit report privilege, (a) Except as provided in 

AS 09.25.460, an owner or operator who prepares an audit report or causes an audit 
report to be prepared has a privilege to refuse to disclose, and to prevent another 
person from disclosing, the parts of the report that consist of confidential self- 
evaluation and analysis of the owner’s or operator’s compliance with environmental 
laws. Except as provided in AS 09.25.455 - 09.25.480, the privileged information is 
not admissible as evidence or subject to discovery in

(1) a civil action, whether legal or equitable; or
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(2) an administrative proceeding, except for workers’ com pensation

proceedings.

(b) With respect to confidential self-evaluation and analysis in an 

environm enta l audit, in order to qualify for the privilege under this section and the 

immunity under AS 09.25.475. at least 15 days before conducting the audit, the ow ner 

o r  operator conducting the audit must give notice by electronic filing that com plies 

with an ordinance or regulation authorized under (j) of this section or by certified mail 

with return receipt requested to the commissioner’s office of the department, and. when 

the audit includes an assessment of compliance with a municipality’s ordinances, to 

the municipal clerk, of the fact that it is planning to commence the audit. The notice 

m ust specify the facility, operation, or property or portion of the facility, operation, or 

property to be audited, the date the audit will begin and end, and the general scope o f  

the audit. The notice may provide notification of more than one scheduled 

environm ental audit at a time. Once initiated, an audit shall be completed within a 

reasonable time, but no longer than 90 days, unless a longer period of time is agreed 

upon  between the ow ner or operator and the department or the municipality, as 

appropriate. The audit report must be completed in a timely manner.

(c) The following persons may claim the privilege available under (a) o f  this

section:

(1) the ow ner or operator who prepared the audit report or caused the 

audit report to be prepared;

(2) a person who conducted all or a portion o f  the audit but did not 

pe. anally observe or participate in the relevant instances or events being reviewed for 

com p dance;

(3) a person to whom confidential self-evaluation or analysis is 

d isclosed under AS 09.25.455(b); or

(4) a custodian of the audit results.

(d) A person who conducts or participates in the preparation of an audit report 

and who actually observed or participated in conditions or events being reviewed for 

com pliance may testify about those conditions or events but may not, in a proceeding 

covered  by (a) of this section, be com pelled to testify about or produce docum ents
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consisting of confidential self-evaluation and analysis.
(e) A person claiming the privilege described in this section has the burden o ' 

establishing the applicability of the privilege.

(f) To facilitate identification, each document in an audit report that contains 
confidential self-evaluation or analysis shall be labeled "AUDIT REPORT: 
PRIVILEGED DOCUMENT."

(g) A government agency or its employees or agents may not. as a condition 
of a permit, license, or approval issued under an environmental law. require an owner 
or operator to waive the privilege available under this section.

(h) Ev.cept when the privilege is waived under AS 09.25.455(a) or disclosure
A t w . Z s r .  V v b f —  o t) > Z S .  ^ 8 0 "  

is made under AS 09.25.455(b), neither a government agency nor its employees or
agents may review or otherwise use the part of an audit report consisting of
confidential self-evaluation or analysis during an inspection of a regulated facility,
operation, or property or an activity of a regulated facility, operation, or property.

(i) This section may not be construed to
(1) prevent a government agency from issuing an emergency order, 

seeking injunctive relief, independently obtaining relevant facts, conducting necessary 
inspections, or taking other appropriate action regarding implementation and 
enforcement of an applicable environmental law, except as otherwise provided in 
AS 09.25.475; or

(2) authorize a privilege for uninterrupted or continuous environmental
audits.

(j) The department or municipality may, by regulation or ordinance, 
respectively, allow the notice required under (b) of this section to be filed by facsimile 
or other electronic means if the means ensures adequate proof of

(1) submittal of the notice by the owner or operator; and
(2) receipt by the department or municipality.

Sec. 09.25.455. Waiver and disclosure, (a) The privilege in AS 09.25.450 
does not apply to the extent the privilege is expressly waived in writing by the owner 
or operator who prepared the audit report or caused the report to be prepared.

(b) Disclosure of the part of an audit report or information consisting of
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confidential self-evaluation or analysis does not waive the privilege established by 
AS 09.25.450 if the disclosure is made

(1) to address or correct a matter raised by the environmental audit and
is made to

(A) a person employed by the owner or operator, including 
temporary and contract employees;

(B) the owner’s or operator’s lawyer or the lawyer’s
representative;

(C) an officer or director of the regulated facility, operation, or
property;

(D) a partner of the owner or operator;
(E) an independent contractor retained by the owner or operator;

or
(F) the principal of the independent contractor who conducted 

an audit on the principal’s behalf;
(2) under the terms of a confidentiality agreement between the owner 

or operator who prepared the audit report or caused the audit report to be prepared and
(A) a partner or potential partner of the owner or operator of the 

facility, operation, or property;
(B) a transferee or potential transferee of an interest in the 

facility, operation, or property;
(C) a lender or potential lender for the facility, operation, or

property;
(D) a person engaged in the business of insuring, underwriting, 

or indemnifying the facility, operation, or property; or
(E) a person who, along with the person who prepared the audit 

report or caused the audit report to be prepared, also is an owner or operator 
of part or all of the facility, operation, or property; or

(3) under a written claim of confidentiality to a government official or 
agency by the owner or operator who prepared the audit report or who caused the audit 
report to be prepared.
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1 (c) Documents consisting of confidential self-evaluation and analysis that are
2 disclosed under (bl(3) of this section are required to be kept confidential and are not
3 subject to disclosure under AS 09.25.110 - 09.25.220.
4 (d) A party to a confidentiality agreement described in (b)(2) of this section
5 who violates the agreement is liable for damages caused by the violation and for other
6 penalties stipulated in the agreement.
7 Sec. 09.25.460. Nonprivileged materials, (a) There is no privilege under
8 AS 09.25.450 for that part of an audit report that contains the following;
9 (1) a document, communication, datum, report, or other information

10 required by a government agency to be collected, developed, maintained, or reported
11 under an environmental law, under a permit issued under an environmental law, as a
12 requirement for obtaining, maintaining, or renewing a license, as a requirement under
13 a contract or lease with the state or a municipality, or as a requirement under an
14 administrative order or court order or decree;
15 (2) information that a government agency obtains by observation,
16 sampling, or monitoring;
17 (3) information that a government agency obtains from a source that
18 was not involved in compiling, preparing, or conducting the environmental audit
19 report;
20 (4) a document, communication, datum, report, or other information
21 collected, developed, or maintained in the course of a regularly conducted business
22 activity or regular practice other than an environmental audit;
23 (5) a document, communication, datum, report, or other information
24 that is independent of the environmental audit, whether prepared or existing before,
25 during, or after the audit; and
26 (6) a document, communication, datum, report, or other information,
27 including an agreement or order between a government agency and an owner or
28 operator, regarding a compliance plan or strategy.
29 (b) An audit report is not privileged and is admissible as evidence and subject
30 to discovery and use in a proceeding relating to pipeline rates, tariffs, fares, or charges.
31 The owner or operator who prepared the audit report or caused the report to be
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prepared is entitled to a protective order in a proceeding relating to pipeline rates, 

ta riffs , fares, o r charges to maintain the confidentia lity o f the audit from discovery, 

use. or admission in evidence in other types o f proceedings. D iscovery, use. or 

adm ission in evidence in a proceeding relating to pipeline rates, tariff's, fares, or 

charges is not considered to have waived the privilege for any other purpose.

Sec. 09.25.465. Exception: disclosure required by court, (a) A court or 
administrative hearing officer with jurisdiction may require disclosure of confidential 
self-evaluation and analysis contained in an audit report in a civil or administrative 
proceeding if the court or administrative hearing officer determines, after an in camera 
review consistent with the appropriate rules of procedure, that the

(1) privilege is asserted for a criminal or fraudulent purpose;
(2) information for which the privilege is claimed is evidence of 

substantial injury, or the imminent or present threat of substantial injury, to one or 
more persons at the site audited or to persons, property, or the environment offsite;

(3) audit report shows evidence of noncompliance with an 
environmental law and appropriate efforts to achieve compliance with the law were not 
promptly initiated and pursued with reasonable diligence after discovery of 
noncompliance;

(4) audit report was prepared for the purpose of avoiding disclosure of 
information required for an investigative, administrative, or judicial proceeding that, 
at the time of the report’s preparation, was imminent or in progress; or

(5) privilege would result in a miscarriage of justice or the denial of 
a fair trial to the party challenging the privilege.

(b) A party seeking disclosure under this section has the burden of proving that
(a) of this section applies.

Sec. 09.25.475. Voluntary disclosure; immunity, (a) Except as provided by 
this section, an owner or operator who makes a voluntary disclosure of a violation of 
an environmental law, or of circumstances, conditions, or occurrences that constitute 
or may constitute such a violation, is immune from an administrative or civil penalty 
for the violation disclosed, for a violation based on the facts disclosed, and for a 
violation discovered because of the disclosure that was unknown to the owner or
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1 operator making the disclosure.

2 (b) Immunity is not available under this section if the violation resulted in, or
3 poses or posed an imminent or present threat of. substantial injury to one or more
4 persons at the site audited or to persons, property, or the environment offsite.
5 (c) A disclosure is voluntary for the purposes of this section only if
6 (1) the disclosure is made promptly aftei knowledge of the information
7 disclosed is obtained by the owner or operator;
8 (2) the disclosure is made in writing by certified mail to the department
9 or a municipality with enforcement jurisdiction with regard to the violation disclosed;

10 (3) an investigation of the violation was not initiated or the violation
11 was not independently detected by the department or a municipality with enforcement
12 jurisdiction before the disclosure was made using certified mail; under this paragraph.
13 die department or municipality has the burden of proving that an investigation of the
14 violation was initiated or the violation was detected before receipt of the certified mail;
15 and
16 (4) the disclosure arises out of a voluntary environmental audit.
17 (d) To qualify for immunity under this section, the owner or operator making
18 the disclosure must
19 (1) promptly initiate appropriate efforts to achieve compliance and
20 remediation and pursue those efforts with due diligence;
21 (2) promptly initiate appropriate efforts to discontinue, abate, or
22 mitigate any conditions or activities causing injury or likely to cause imminent injury-
23 to one or more persons at the site audited or to person, property, or the environment
24 offsite;
25 (3) correct the violation within 90 days or enter into a compliance
26 agreement with the department or the municipality, as appropriate, that provides for
27 completion of corrective and remedial measures within a reasonable time;
28 (4) implement appropriate measures designed to prevent the recurrence
29 of the violation; and
30 (5) cooperate with the department or municipality, as appropriate, in
31 connection with an investigation of the issues identified in the disclosure; the
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department or municipality may request that the owner or operator allow the 
department or municipality to review, under a written claim of confidentiality as 
described in AS 09.25.455(b)(3), the part of the audit report that describes the 
implementation plan or tracking system developed to correct past noncomphancc. 
improve current compliance, or prevent future noncompliance.

(e) A disclosure is not voluntary for purposes of this section if it is a 
disclosure to the department or municipality expressly required by an environmental 
law, a permit, a license, or an enforcement order or decree.

(0 Immunity under this section for violation of an environmental law is 
available only for a violation that is discovered as a result of information or documents 
first produced or obtained during the time period specified in the notice required under 
AS 09.25.450(b).

(g) During the period between receipt of the audit notice required under 
AS 09.25.450(b) and the specified end date of the audit, the department or 
municipality may not initiate an inspection, monitoring, or other investigative activity 
concerning the audited facility, operation, or property based on the receipt of a notice 
under AS 09.25.450. The department or municipality has the burden of proving that 
an inspection, monitoring, or other investigative activity concerning the audited facility, 
operation, or property initiated after receiving a notice under AS 09.25.450 was not 
initiated based on receiving the notice.

(h) A violation that has been voluntarily disclosed and to which immunity 
applies under this section shall be identified by the department or municipality in its 
compliance history report as having been voluntarily disclosed.

(i) This section may not be construed to prevent the department or 
municipality from

(1) seeking injunctive relief; or
(2) issuing an emergency order in a situation involving an imminent 

and substantial danger to public health v,. welfare or the environment.
Sec. 09.25.480. Exceptions to immunity; mitigation, (a) There is no 

immunity under AS 09.2.5.475 if a court or administrative hearing officer finds that
(1) the owner or operator claiming the immunity has
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(A) intentionally, knowingly, or recklessly com m itted  or 

authorized the violation:

(B) within the 36 months preceding the violation, com m itted , 

at the same facility or associated facilities located in the state, a pattern of 

violations that are the same as or closely related to the violation for which the 

immunity is sought; or

(C) not attempted to bring the facility, operation, or property 

into com pliance so as to constitute a pattern of disregard o f  environmental 

laws;

(2) the violation was authorized or committed intentionally, knowingly, 
or recklessly by a member of the owner’s or operator’s management and the owner's 
or operator’s policies contributed materially to the occurrence of the violation; or

(3) the owner or operator, after taking into account the cost of 
completing corrective and remedial measures within a reasonable time and 
implementing appropriate measures to prevent recurrence of the violation, realized 
substantial economic savings in not complying with the requirement for which a 
violation is charged; the exception to immunity in this paragraph applies only to that 
portion of a penalty that reflects the economic savings of noncompliance after taking 
into account the cost of completing the corrective, remedial, and preventive measures 
necessary to qualify for immunity.

(b) There is no immunity under AS 09.25.475 from an administrative or civil 
penalty for the violation of an administrative or court order or for violation of a term 
or condition of an administrative or court order.

(c) An administrative or civil penalty that is imposed on an owner or operator 
for violation of an environmental law when the owner or operator has made a 
voluntary disclosure under AS 09.25.475(a) but is not granted immunity because of (a) 
of this section may, to the extent appropriate and not prohibited by law, be mitigated 
by

(1) the good faith actions of the owner or operator in disclosing the
violation;

(2) efforts by the owner or operator to conduct environmental audits
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and to complete any resulting implementation plan or tracking system for corrective 
and preventive action;

(3) remediation:
(4) cooperation with government officials investigating the disclosed

vio la tion ;

(5) the nature of the violation; and
(6) other relevant considerations.

Sec. 09.25.485. Relationship to other recognized privileges. AS 09.25.450 -
09.25.490 do not limit, waive, or abrogate the scope or nature of a statutory or 
common law privilege, including the work product doctrine, the attomey-client 
privilege, and any other privilege recognized by a court with appropriate authority in 
this state.

Sec. 09.25.490. Definitions, (a) In AS 09.25.450 - 09.25.490,
(1) "audit report" means a report that includes each document and 

communication, other than those set out in AS 09.25.460, produced from an 
environmental audit; general components that may be contained in a completed audit 
report include

(A) a report, prepared by an auditor, monitor, or similar person, 
including the scope of the audit, the dates the audit began and ended, the 
information gained in the audit, findings, conclusions, recommendations, 
exhibits, and appendices; the types of exhibits and appendices that may be 
contained in an audit report include supporting information that is collected or 
developed for the primary purpose and in the course of an environment audit, 
including

(i) interviews with current or former employees;
(ii) field notes and records of observations;
(iii) findings, opinions, suggestions, conclusions, 

guidance, notes, drafts, and memoranda;
(iv) legal analyses;
(v) drawings;
(vi) photographs;
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(vii) laboratory analyses and other analytical data; 
fviii) computer generated or electronically recorded

information;
fix) maps, charts, graphs, and surveys; and
(x) other communications and documents associated with

an environmental audit;
(B) memoranda and documents analyzing all or a portion of the 

materials described in (A) of this paragraph or discussing implementation 
issues: and

(C) an implementation plan or tracking system to correct past 
noncompliance, improve current compliance, or prevent future noncompliance:

(2) "confidential self-evaluation and analysis" means the part of an 
audit report that consists o^interviews with current or former employees conducted by 
the auditor; field notes and records of observations made by the audittjh findings, 
opinions, suggestions, conclusf os, guidance, notes, drafts, and analyses performed by 
the auditor; memoranda and documents that evaluate or analyze all or pan of the 
material contained in the audit report, including findings, conclusions, opinions, 
recommendations made by the auditor, and an audit implementation plan or tracking 
system to correct past noncompliance, improve current compliance, or prevent future 
noncompliance with an environmental law, and that is

(A) a voluntary, confidential, critical, internal, and retrospective 
review, self-evaluation, or analysis of conduct, practices, and occurrences and 
their ' ’suiting consequences; and

(B) prepared and maintained with the expectation that it will be 
kept confidential;

(3) "department" means the Department of Environmental Conservation;
(4) "environmental audit" means a voluntary audit that an owner or 

operator of a regulated facility, operation, or property conducts or causes to be 
conducted, whether or not on a regular basis or in response to a particular event, that 
is specifically designed and undertaken to assess compliance with environmental laws 
or a permit, license, or approval issued under those laws, including an assessment that
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is part of the owner’s or operator’s compliance management system and that is a
(A) systematic, objective, and periodic review of the facility, 

operation, or property related to meeting the requirements of environmental 
laws or a permit, license, or approval issued under those laws; or

(B) documented, systematic procedure or practice that reflects 
the owner's or operator’s due diligence in preventing, detecting, and correcting 
violations of environmental laws or a permit, license, or approval issued under 
those laws at the facility, operation, or property;

(5) "environmental law" means

(A) a federal or state environmental law implemented by the
department; or

(B) a rule, regulation, or municipal ordinance adopted in 
conjunction with or to implement a law described by (A) of this paragraph;

(6) "operator" means a person or persons who direct, control, or 
supervise all or part of a regulated facility, operation, or property;

(7) "owner" means a person or persons with a proprietary or possessory 
interest in a regulated facility, operation, or property;

(8) "penalty" means an administrative or civil sanction imposed by the 
state or a municipality to punish a person for a violation of a statute, rule, regulation, 
or ordinance; the term does not include a technical or remedial provision ordered by 
a government agency, nor an administrative or civil sanction relating to pipeline rates, 
tariffs, fares, or charges;

(9) "regulated facility, operation, or property" means a facility, 
operation, or property that is regulated under an environmental law.

(b) To fully implement the privilege and immunity established under 
AS 09.25.450 - 09.25.490, the term "environmental law" shall be construed broadly.

(c) For purposes of this chapter, unless the context requires otherwise, a person
acts

(1) "intentionally" with respect to a result described by a provision of 
law defining a violation when the person’s conscious objective is to cai.se that result; 
when intentionally causing a particular result is an element of a violation, that intent
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need not be the person's only objective;

(2) "knowingly" with respect to conduct or to a circumstance described 
by a provision of law defining a violation when the person is aware that the conduct 
is of that nature or that the circumstance exists; when knowledge of the existence of 
a particular fact is an element of a violation, that knowledge is established if a person 
is aware of a substantial probability of its existence, unless the person actually believes 
it does not exist; a person who is unaware of conduct or a circumstance of which the 
person would have been aware had that person not been intoxicated acts knowingly 
with respect to that conduct or circumstance;

(3) "recklessly” with respect to a result or to a circumstance described 
by a provision of law defining a violation when the person is aware of and consciously 
disregards a substantial and unjustifiable risk that the result will occur or that the 
circumstance exists: the risk must be of such a nature and degree that disregard of it 
constitutes a gross deviation from the standard of conduct that a reasonable person 
would observe in the situation; a person who is unaware of a risk of which the person 
would have been aware had that person not been intoxicated acts recklessly with 
respect to the risk.

* Sec. 3. APPLICABILITY. The privilege and immunity created by AS 09.25.450 -
09.25.490, added by sec. 2 of this Act, apply to environmental audits that are conducted on 
or after the effective date of this Act.
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O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

A M E N D M E N T

P a g e  4 ,  l i n e  9 :

F o l l o w i n g  " m a d e  u n d e r  A S  0 9 . 2 5 . 4 5 5 ( b ) "

I n s e r t :  " o r  A S  0 9 . 2 5 . 4 7 5  - -  0 9 . 2 5 . 4 8 0 "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  a  c o n c e r n  r a i s e d  o n

p a g e s  8 - 9  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r ,  r e g a r d i n g  u s e  

o f  p r i v i l e g e d  i n f o r m a t i o n  d u r i n g  f o l l o w u p  i n s p e c t i o n s .  I t  w o u l d  

c l a r i f y  t h a t  D E C  o r  a  m u n i c i p a l i t y  m a y  r e v i e w  a n d  u s e  i n f o r m a t i o n  

a l r e a d y  d i s c l o s e d  t o  D E C  o r  t h e  m u n i c i p a l i t y  f o r  p u r p o s e s  o f  

i m m u n i t y  o r  m i t i g a t i o n  o f  p e n a l t i e s  u n d e r  A S  0 9 . 2 5 . 4 7 5  -

0 9 . 2 5 . 4 8 0  d u r i n g  a n  i n s p e c t i o n .



O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

A M E N D M E N T

P a g e  4 ,  f o l l o w i n g  l i n e  2 5 :

I n s e r t  a  n e w  s u b s e c t i o n  ( k )  t o  r e a d :  " ( k )  T h e r e  i s  n o

p r i v i l e g e  u n d e r  t h i s  s e c t i o n  f o r  d o c u m e n t s  o r  c o m m u n i c a t i o n s  i n  a  

c r i m i n a l  p r o c e e d i n g . "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  c o n c e r n s  r a i s e d  i n

t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r  t h a t  t h e  b i l l  c o u l d  b e  

c o n s t r u e d  t o  a p p l y  t o  c r i m i n a l  p r o c e e d i n g s .  P a g e  6  o f  t h e  l e t t e r  

r e c o m m e n d s  t h a t  t h e  b i l l  e x p l i c i t l y  e x c l u d e  c r i m i n a l  p r o c e e d i n g s .  

T h e  p r o p o s e d  w o r d i n g  i s  s i m i l a r  t o  t h a t  u s e d  i n  R u l e  5 0 3 ( d ) ( 7 )  o f  

t h e  A l a s k a  R u l e s  o f  E v i d e n c e ,  r e l a t i n g  t o  t h e  p h y s i c i a n - p a t i e n t  

p r i v i l e g e :  " T h e r e  i s  n o  p r i v i l e g e  u n d e r  t h i s  r u l e  . . . f o r

p h y s i c i a n - p a t i e n t  c o m m u n i c a t i o n s  i n  a  c r i m i n a l  p r o c e e d i n g . "



A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

P a g e  7 ,  l i n e  1 1 :

F o l l o w i n g  " t h e  e n v i r o n m e n t  o f f s i t e "

I n s e r t :  " ,  o r  e v i d e n c e  o f  t h e  c a u s e s  a n d

c i r c u m s t a n c e s  l e a d i n g  t o  s u c h  i n j u r y  o r  

i m m i n e n t  o r  p r e s e n t  t h r e a t  o f  s u c h  i n j u r y "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  t h e  c o n c e r n s  r a i s e d

o n  p a g e  2 ,  f o o t n o t e  1 ,  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r ,  

t h a t  t h e  s c o p e  o f  t h e  e x c e p t i o n  t o  t h e  p r i v i l e g e  f o r  e v i d e n c e  o f  

s u b s t a n t i a l  i n j u r y .



A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

P a g e  1 2 ,  l i n e s  6 - 7 :

F o l l o w i n g :  " t h a t  c o n s i s t s  o f " :

D e l e t e :  " i n t e r v i e w s  w i t h  c u r r e n t  o r  f o r m e r  e m p l o y e e s ;

f i e l d  n o t e s  a n d  r e c o r d s  o f  o b s e r v a t i o n s  m a d e  

b y  t h e  a u d i t o r ; "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  c o n c e r n s  r a i s e d  o n

p a g e  7  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r  t h a t  t h e  s e l f - a u d i t  

p r i v i l e g e  c a n  b e  u s e d  t o  s h i e l d  e v i d e n c e  o f  v i o l a t i o n s ,  a s  w e l l  

a s  t h e  t h o u g h t  p r o c e s s e s  o f  t h e  a u d i t o r .
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A m e n d m e n t  # 1  / 3

® The language a t Sec. 09.25.465 (b) w hich A m endm ent #1 proposes to  delete has
been w ell-tested in  o ther states. Similar to the Alaska bill, the m ajority of states w ith 
self-audit privilege law s place on  the party  seeking disclosure the "burden of proof" for 
show ing fraud u len t behaviour or one of the o ther exceptions to the privilege.

•  The "burden of proof" clause in  the Texas self-audit law is identical to the 
language in  SB 41. Yet there is no  evidence com panies in  Texas have used the audit 
privilege in  an a ttem pt to "shield" inform ation from  regulators. The Director of 
Litigation for the Texas N atu ral Resources C onservation Com m ission has stated that 
TNRCC enforcem ent attorneys have no t encountered  a single case in  w hich an audit 
privilege has been invoked in  an attem pt to shield in form ation  required  for legal 
proceedings against a com pany.

® If a self-audit privilege is to be m eaningful, it ough t no t be som ething that is
overcome lightly. As w ith the attorney-client privilege, the purpose of a self-audit 
privilege is to pro tect the "free flow of inform ation" w hich w ould  o therw ise no t occur 
if confidentiality  w ere not assured. A nother exam ple is the privilege in Alaska 
statutes for the proceedings of physician review organizations (AS 18.23.030). The law 
recognizes that physicians will be reluctant to offer honest appraisals of existing 
m edical practices or the perform ance of other m edical personnel, absent an  assurance 
that their com m ents will no t be used as evidence in  litigation. Thus, a public health 
interest is served by allow ing physicians the liberty to freely discuss such m atters. The 
privilege envisioned in  SB 41 serves a sim ilar purpose: the public in terest in  a clean 
environm ent is served  by allow ing com panies to undertake self-critical exam inations 
of their com pliance practices.

•  Because of a unique feature in  SB 41, it is especially im portan t that privilege 
should n o t be overcom e lightly. If enacted, SB 41 will be the only self-audit law  in the 
country w hich requires advance notice (15 days) to the state prior to com m encing an 
audit. W ithou t the advance notice, there is no privilege (or im m unity). Since these 
advance notices to DEC are no t considered privileged, this inform ation is available to 
the public . A ny com pany choosing to do an audit under the term s of this bill will 
have to disclose w hen the aud it will begin, w hen it w ill end, w hat part of the facility 
will be aud ited , as w ell as the scope of the audit. W hile the sponsor believes this 
notice requirem ent serves a valid  public interest, it is also true that it opens the door 
for considerable m ischief from  th ird  party  groups. There is a very long and  sad history 
of anti-developm ent groups in A laska utilizing the court system  in every conceivable 
m anner to stop logging, m ining, oil and gas developm ent, expansion of tourist 
opportunities, and o ther econom ic developm ent. It is part of a concerted effort to 
delay projects and  drive up the costs of doing business. It is no t only possible bu t likely 
that extrem ist preservationist groups will use the courts to challenge the legitim acy of 
every au d it that occurs. This w ould  be difficult for such groups to do in  o ther states, 
because there w ould be no w ay of know ing w hen or w here an  audit is being 
conducted. U nder the Alaska law , all that inform ation will be available on a regular 
basis. Therefore, the only w ay to discourage frivolous or ideologically-m otivated 
lawsuits is to structu re  SB 41 so that privilege cannot be overcom e unless it is clearly 
dem onstrated  tha t the privilege is claim ed for an illegitim ate purpose.



A m e n d m e n t #9

© The sponsor believes A m endm ent #9 is a so lution in search of a p roblem  that
does n o t exist. The language proposed  for deletion at Section 09.25.475(a) w as very 
in tentionally  ad d ed  to this legislation last year (the old Senate Bill 199) th rough  an 
am endm ent adop ted  in committee. It is designed to address a scenario in  w hich an 
ow ner o r operator discloses a violation w hich leads to the agency discovering another 
violation of w hich  the ow ner or operator w as unaw are, and w hich w ould  no t have 
been discovered in the first place if the com pany had  n o t m ade the disclosure.

•  A  hypothetical exam ple, based off circum stances in  an actual disclosure from  the 
state of Texas: a com pany m anufacturing polyolephins conducts an aud it and finds 
that certain hazardous w astes w ere no t labeled properly . As a resu lt of this disclosure, 
state regulators also discover that hazardous w astes w ere no t stored  in the correct type 
of drum s. The business w as unaw are that their storage practices d id  no t conform  w ith 
regulations, b u t in the process of reporting the labeling problem , they are left open  to 
fines an d  penalties for the new ly discovered problem .

•  The concern that a com pany could be im m unized for violations "years after and 
well beyond  the scope of any disclosure" is no t persuasive. The section of the bill 
w hich g ran ts im m unity  begins w ith  the caveat, "Except as p rov ided  by this section..."
If we look at the "exceptions" to the im m unity , w e see tha t im m unity  is only available 
for vo lun tary  disclosures, and voluntary  disclosures are defined as those w hich  "arise" 
from an aud it and w hich w ere n o t independently  detected by an  agency. In  enforcing 
the provisions of this law, the D epartm ent of E nvironm ental C onservation  is really in  
the "catbird seat" insofar as the departm ent can determ ine w hether or no t the ow ner 
or o pera to r seeking im m unity  has m et the required  conditions. If the departm en t 
decides tha t the entity  seeking im m unity  is n o t eligible, then  they are no t eligible. The 
regulated entity 's only recourse at this juncture is an  expensive legal challenge w ith  
little chance of success.



A m e n d m e n t # (10?)

® Because of the broad variance in the size and com plexity of audit reports, it is 
not p ruden t to define a specific tim e lim it for w hen  noncom pliance should  be 
disclosed. A n aud it of a small tim ber operation in  southeast Alaska w ould  likely take 
only a few days for observations and  m onitoring, a few days to prepare the report, and 
a few days for the m anagem ent to review  the docum ent and prepare a disclosure. In 
this scenario, a 10-day Lm it is n o t unreasonable. O n the other hand , if British 
Petroleum  w ere to undertake an  au d it of its entire N orth  Slope operations, such a 
review w ould likely take m onths. In  fact, SB 41 provides that audits can take up to 90 
days to com plete and  even longer if special perm ission is received. An aud it report 
that takes tw o or three m onths to com plete is no t going to be a sm all affair — previous 
com m ittees have heard  testim ony that som e aud it reports are several thousand  pages 
long. An au d it report of this m agnitude is no t review ed or digested quickly. Larger 
com panies w ill rely on legal counsel to review  the aud it report and  prepare the actual 
disclosure of potential violations. This legal review  m ight occur sim ultaneously or 
after com pany m anagem ent has review ed the report. In any event, it can easily take 
longer than 10 days to com plete the process.

•  Leaving "prom ptly" undefined gives DEC the adm inistrative discretion to apply
this standard  differently, depending on the size of the facility and the scope of the audit 
report. A "one size fits all" approach is no t necessarily the best tool.

® Two corporate attorneys have told the sponsor that, absent a definition of 
prom ptly, the tendency of m ost businesses will be to in terpret the term  very 
conservatively, ra ther than  risk jeopardizing the im m unity benefit on a technicality.

© The sponsor recently obtained 4 sam ples of disclosures from  corporations in the
state of Texas; a review  of these docum ents indicate considerable variance in the 
disclosure tim e, probably due to the varying com plexity of the reports. The shortest 
time period for disclosure was tw o days; the longest w as 50 days.



A M E N D M E N T  f t  ] £

O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

P a g e  1 2 ,  l i n e s  1 3 - 1 4 :

F o l l o w i n g :  " t h a t  c o n s i s t s  o f " :

D e l e t e :  " i n t e r v i e w s  w i t h  c u r r e n t  o r  f o r m e r  e m p l o y e e s ;

f i e l d  n o t e s  a n d  r e c o r d s  o f  o b s e r v a t i o n s  m a d e  

b y  t h e  a u d i t o r ; "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  c o n c e r n s  r a i s e d  o n

p a g e  7  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r  t h a t  t h e  s e l f - a u d i t  

p r i v i l e g e  c a n  b e  u s e d  t o  s h i e l d  e v i d e n c e  o f  v i o l a t i o n s ,  a s  w e l l  

a s  t h e  t h o u g h t  p r o c e s s e s  o f  t h e  a u d i t o r .



O F F E R E D  I N  T H E  H O U S E

T O :  C S S B  4 1 ( F I N )

A M E N D M E N T  7 1 ^

P a g e  4 ,  l i n e  1 1 :

F o l l o w i n g  " m a d e  u n d e r  A S  0 9 . 2 5 . 4 5 5 ( b ) "

I n s e r t :  " o r  A S  0 9 . 2 5 . 4 7 5  - -  0 9 . 2 5 . 4 8 0 "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  r e s p o n d s  t o  a  c o n c e r n  r a i s e d  o n

p a g e s  8 - 9  o f  t h e  U n i t e d  S t a t e s  A t t o r n e y ' s  l e t t e r ,  r e g a r d i n g  u s e  

o f  p r i v i l e g e d  i n f o r m a t i o n  d u r i n g  f o l l o w u p  i n s p e c t i o n s .  I t  w o u l d  

c l a r i f y  t h a t  D E C  o r  a  m u n i c i p a l i t y  m a y  r e v i e w  a n d  u s e  i n f o r m a t i o n  

a l r e a d y  d i s c l o s e d  t o  D E C  o r  t h e  m u n i c i p a l i t y  f o r  p u r p o s e s  o f  

i m m u n i t y  o r  m i t i g a t i o n  o f  p e n a l t i e s  u n d e r  A S  0 9 . 2 5 . 4 7 5  -

0 9 . 2 5 . 4 8 0  d u r i n g  a n  i n s p e c t i o n .
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OFFERED IN THE HOUSE . w BY REPRESENTATIVE BERKO WITZ
TO: CSSB 41 (FIN) -Jo

K
(4

1 Page 7, line 3, following "court":
2 In se rt", hearing officer, or arbitrator"

,  1%
3 Page 7, following line 1£:
4 Insert a new paragraph to read:
5 "(4) audit report contains evidence that is relevant to a claim by an employee
6 of the owner or operator that the employee’s compensation, the employee’s terms,
7 conditions, or privileges of employment, or decisions about the employee’s
8 opportunities for promotions, pay increases, or changes of duties were adversely
9 affected by the employee’s participation in the audit;"

10 Renumber the following paragraphs accordingly.

11 Page /, following line 20:
12 Insert a new subsection to read:
13 "(b) An arbitrator may require disclosure of confidential self-evaluation and
14 analysis contained in an audit report in an employee grievance proceeding if the
15 arbitrator determines, after an in camera review consistent with the appropriate rules
16 of procedure, that the audit report contains evidence that is relevant to a claim by an
17 employee of the owner or operator that the employee’s compensation, the employee’s
18 terms, conditions, or privileges of employment, or decisions about the employee’s
19 opportunities for promotions, pay increases, or changes of duties were adversely
20 affected by the employee’s participation in the audit."

21 Reletter the following subsection accordingly.

-1-



1 Page
2

3 Page
4
5

r, line 22, following "(a)":
Insert "or (b)"

, following line 22:
Insert a new' subsection to read:

"(d) In this sectior. "employee" includes a former employee."

0-LS0299\H.4
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1 Page 7, line 22, following "(a)":
2 Insert "or (b)"

3 Page 7, following line 22:
4 Insert a new subsection to read:

5 "(d) In this section, "employee" includes a former employee."

-2-
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O F F E R E D  IN THE H O USE BY R E P R E S E N T A T IV E  B E R K O  W IT Z

TO: CSSB 41 (FIN)

1 Page 4, line 4, following

2 Insert "The audit report must indicate in writing the date on which it was completed."

3 Page 7, line 14:

4  Delete "promptly"

5 Page 7, lines 14 - 15:

6 Delete "after discovery of the noncompliance"

7 Insert "within the time limits applicable under AS 09.25.475(d)"

8 Page S, line 3:

9 Delete "promptly after knowledge of the information disclosed is obtained by the

10 ow ner or operator"

11 Insert "within 10 days after the audit report containing the disclosed information was

12 com pleted"

13 Page 8, line 15:

14 Delete "promptly"

15 Insert "within 10 days after the audit report was completed."

16 Page 8, line 17:

17 Delete "promptly"

18 Insert "within 10 days after the audit report was completed."

19 Page 8, line 21, following "days":
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CS FOR SENATE BILL NO. 41(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

B Y  T H E  S E N A T E  F I N A N C E  C O M M I T T E E

Offered: 3/18/97

Referred: Rules

Sponsor(s): S E N A T O R S  L E M A N ,  Pearce, Taylor

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to environmental audits to determine compliance with certain

2 laws, permits, and regulations."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. FINDINGS; INTENT. The legislature finds and intends as follows:
5 (1) as environmental regulations evolve, performance-based standards will

6 increasingly replace the traditional command-and-control approach of state regulatory

7 practices; this shift is expected to save money for both the state and regulated entities and to
8 lead to the integration of environmental protections and normal operating procedures for
9 regulated facilities and operations; in order to foster a partnership between the public and

10 private sectors and promote this integration, it is the intent of the legislature to establish under
11 this Act a responsible incentive program to encourage voluntary, critical self-evaluation and
12 analysis by regulated entities of their compliance with environmental requirements by
13 authorizing certain qualified privileges and immunities related to those self-evaluations;

t
14 (2) the public has a strong interest in encouraging routine self-review of
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environmental business practices and procedures; this encouragement can best be achieved bv 
preserving the free flow of infonnation; the free flow of the kind of information that is 
generated by self-audits would be curtailed if a privilege for the audits were not available; 
therefore, it is the intent cf the legislature to recognize an audit privilege under this Act to 
protect the confidentiality of communications related to voluntary internal environmental ! 
audits; however, the legislature does not intend that the parts of an audit report consisting of 
confidential self-evaluation and analysis that are privileged under this Act may be used to 
shield a person from liability under applicable laws and regulations by blocking access to j

I
relevant facts;

ti
(3) the public also has a strong interest in obtaining cost-effective correction 1 

of inadvertent environmental violations; this goal can best be achieved by offering qualified ! 
immunity from administrative and civil penalties to regulated persons who promptly report ‘ 
known violations of environmental regulations that are uncovered as part of an audit so that 
the violations can promptly be corrected and a compliance plan can be negotiated with the 
appropriate governmental regulatory agency;

(4) an effective enforcement program is also necessary to protect the public 
health and welfare and the environment; the legislature intends that the audit privilege and the 
immunities established in this Act should be applied in a manner that promotes compliance 
with environmental laws, whether through voluntary compliance or through enforcement 
efforts.

* Sec. 2. AS 09.25 is amended by adding new sections to read:
Article 5. Privileges and Immunities

Related to Disclosure of Certain Self-Audits and Violations.
Sec. 09.25.450. Audit report privilege, (a) Except as provided in 

AS 09.25.460, an owner or operator who prepares an audit report or causes an audit 
report to be prepared has a privilege to refuse to disclose, and to prevent another 
person from disclosing, the parts of the report that consist of confidential self- 
evaluation and analysis of the owner’s or operator’s compliance with environmental 
laws. Except as provided in AS 09.25.455 - 09.25.480, the privileged information is 
not admissible as evidence or subject to discovery in

(1) a civil action, whether legal or equitable; or
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(2) an administrative proceeding, except for workers’ compensation
proceedings.

(b) With respect to confidential self-evaluation and analysis in an 
environmental audit, in order to qualify for the privilege under this section and the | 
immunity under AS 09.25.475, at least 15 days before conducting the audit, the owner | 
or operator conducting the audit must give notice by electronic filing that complies ^
with an ordinance or regulation authorized under (j) of this section or by certified mail '

i
with return receipt requested to the commissioner’s office of the department of the fact 
that it is planning to commence the audit. The notice must specify the facility, ! 
operation, or property or portion of the facility, operation, or property to be audited, 
the date the audit will begin and end, and the general scope of the audit. The notice 
may provide notification of more than one scheduled environmental audit at a time. 
Once initiated, an audit shall be completed within a reasonable time, but no longer 
than 90 days, unless a longer period of time is agreed upon between the owner or 
operator and the department. The audit report must be completed in a timely manner.

(c) The following persons may claim the privilege available under (a) of this
section:

(1) the owner or operator who prepared the audit report or caused the 
audit report to be prepared;

(2) a person who conducted all or a portion of the audit but did not 
personally observe or participate in the relevant instances or events being reviewed for 
compliance;

(3) a person to whom confidential self-evaluation or analysis is 
disclosed under AS 09.25.455(b); or

(4) a custodian of the audit results.
(d) A person who conducts or participates in the preparation of an audit report 

and who actually observed or participated in conditions or events being reviewed for 
compliance may testify about those conditions or events but may not, in a proceeding 
covered by (a) of this section, be compelled to testify about or produce documents 
consisting of confidential self-evaluaticn and analysis.

(e) A person claiming the privilege described in this section has the burden of
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1 establishing the applicability of the privilege.

2 (f) To facilitate identification, each document in an audit report that contains
3 confidential self-evaluation or analysis shall be labeled "AUDIT REPORT:
4 PRIVILEGED DOCUMENT."

5 (g) A government agency or its employees or agents may not, as a condition
6 of a permit, license, or approval issued under an environmental law, require an owner
7 j or operator to waive the privilege available under this section.
8 (h) Except when the privilege is waived under AS 09.25.455(a) or disclosure
9 is made under AS 09.25.455(b), neither an agency nor its employees or agents may

10 review or otherwise use the part of an audit report consisting of confidential self-
11 evaluation or analysis during an inspection of a regulated facility, operation, or
12 property or an activity of a regulated facility, operation, or property.

i!
13 (i) This section may not be construed to

|l

14 (1) prevent a regulatory agency from issuing an emergency order,
15 seeking injunctive relief, independently obtaining relevant facts, conducting necessary

•i
16 inspections, or taking other appropriate action regarding implementation and
17 enforcement of an applicable environmental law, except as otherwise provided in
18 j AS 09.25.475; or
19 (2) authorize a privilege for uninterrupted or continuous environmental
20 audits.

i|
21 (j) A state agency or municipality may, by regulation or ordinance,

I;
22 i respectively, allow the notice required under (b) of this section to be filed by facsimile

|i
23 ;j or other electronic means if the means ensures adequate proof of
24 , (1) submittal of the notice by the owner or operator; and

i!
25 1 (2) receipt by the agency or municipality.

ii
26 i Sec. 09.25.455. Waiver and disclosure, (a) The privilege in AS 09.25.450

!|
27 i does not apply to the extent the privilege is expressly waived in writing by the owner
28 or operator who prepared the audit report or caused the report to be prepared.
29 (b) Disclosure of the part of an audit report or information consisting of
30 confidential self-evaluation or analysis does not waive the privilege established by
31 AS 09.25.450 if the disclosure is made

0-LS0299\H

CSSB 41(FIN) -4-
New Text Underlined [DELETED TEXT BRACKETED]



(1) to address or correct a matter raised by the environmental audit and
is made to

.
(A) a person employed by the owner or operator, including 

temporary and contract employees;

(B) the owner’s or operator’s lawyer or the lawyer’s !
representative;

t
(C) an officer or direc'or of the regulated facility, operation, o r 1

property;

(D) a partner of the owner or operator;

(E) an independent contractor retained by the owner or operator; ^
or

(F) the principal of the independent contractor who conducted 
an audit on the principal’s behalf;

(2) under the terms of a confidentiality agreement between the owner 
or operator who prepared the audit report or caused the audit report to be prepared and

(A) a partner or potential partner of the owner or operator of the 
facility, operation, or property;

(B) a transferee or potential transferee of an interest in the 
facility, operation, or property;

(C) a lender or potential lender for the facility, operation, or
property;

(D) a person engaged in the business of insuring, underwriting, 
or indemnifying the facility, operation, or property; or

(E) a person who, along with the person who prepared the audit 
report or caused the audit report to be prepared, also is an owner or operator 
of part or all of the facility, operation, or property; or

(3) under a written claim of confidentiality to a government official or 
agency by the owner or operator who prepared the audit report or who caused the audit 
report to be prepared.

(c) Documents consisting of confidential self-evaluation and analysis that are 
disclosed under (b)(3) of this section are required to be kept confidential and are not
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subject to disclosure under AS 09.25.110 - 09.25.220.
(d) A party to a confidentiality agreement described in (b)(2) of this section 

who violates the agreement is liable for damages caused by the violation and for other 
penalties stipulated in the agreement.

Sec. 09.25.460. Nonprivileged materials, (a) There is no privilege under ! 
AS 09.25.450 for that part of an audit report that contains the following:

(1) a document, communication, datum, report, or other information 
required by a regulatory agency to be collected, developed, maintained, or reported 
under an environmental law, under a permit issued under an environmental law, as a
requirement for obtaining, maintaining, or renewing a license, as a requirement under j

I
a contract or lease with the state, or as a requirement under an administrative order or 
court order or decree;

(2) information that a regulatory agency obtains by observation,
i

sampling, or monitoring;
(3) information that a regulatory agency obtains from a source that was 

not involved in compiling, preparing, or conducting the environmental audit report;
(4) a document, communication, datum, report, or other information 

collected, developed, or maintained in the course of a regularly conducted business ! 
activity or regular practice other than an environmental audit;

(5) a document, communication, datum, report, or other information 
that is independent of the environmental audit, whether prepared or existing before, ' 
during, or after the audit; and

(6) a document, communication, datum, report, or other information, 
including an agreement or order between a regulatory agency and an owner or 
operator, regarding a compliance plan or strategy.

(b) An audit report is not privileged and is admissible as evidence and subject 
to discovery and use in a proceeding relating to pipeline rates, tariffs, fares, or charges. 
The owner or operator who prepared the audit report or caused the report to be 
prepared is entitled to a protective order in a proceeding relating to pipeline rates, 
tariffs, fares, or charges to maintain the confidentiality of the audit from discovery, 
use, or admission in evidence in other types of proceedings. Discovery, use, or
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admission in evidence in a proceeding relating to pipeline rates, tariffs, fares, or 
charges is not considered to have waived the privilege for any other purpose.

Sec. 09.25.465. Exception: disclosure required by court, (a) A court or i 
administrative hearing officer with jurisdiction may require disclosure of confidential I 
self-evaluation and analysis contained in an audit report in a civil or administrative  ̂
proceeding if the court or administrative hearing officer determines, after an in camera

j
review consistent with the appropriate rules of procedure, that the

(1) privilege is asserted for a criminal or fraudulent purpose;
(2) information for which the privilege is claimed is evidence of 

substantial injury, or the imminent or present threat of substantial injury, to one or 
more persons at the site audited or to persons, property, or the environment offsite;

(3) audit report shows evidence of noncompliance with an 
environmental law and appropriate efforts to achieve compliance with the law were not 
promptly initiated and pursued with reasonable diligence after discovery of 
noncompliance;

(4) audit report was prepared for the purpose cr avoiding disclosure of 
information required for an investigative, administrative, or judicial proceeding that, 
at the time of the report’s preparation, was imminent or in pm ress; or

(5) privilege would result in a miscarriage of ju?.:ice or the denial of 
a fair trial to the party challenging the privilege.

(b) A party seeking disclosure under this sectic:? has the burden of proving that
(a) of this section applies.

Sec. 09.25.475. Voluntary disclosure; immunity, (a) Except as provided by j 
this section, a.i owner or operator who makes a voluntary disclosure of a violation of 
an environmental law, or of circumstances, conditions, or occurrences that constitute 
or may constitute such a violation, is immune from an administrative or civil penalty 
for the violation disclosed, for a violation based on the facts disclosed, and for a 
violation discovered because of the disclosure that was unknown to the owner or 
operator making the disclosure.

(b) Immunity is not available under this section if the violation resulted in, or 
poses or posed an imminent or present threat of, substantial injury to one or more
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persons at the site audited or to persons, property, or the environment offsite.
(c) A disclosure is voluntary for the purposes of this section only if

(1) the disclosure is made promptly after knowledge of the information 
disclosed is obtained by the owner or operator;

(2) the disclosure is made in writing by certified mail to an agency that; 
has regulatory authority with regard to the violation disclosed;

(3) an investigation of the violation was not initiated or the violation : 
was not independently detected by an agency with enforcement jurisdiction before the

i
disclosure was made using certified mail; under this paragraph, the agency has the . 
burden of proving that an investigation of the violation was initiated or the violation 
was detected before receipt of the certified mail; and

(4) the disclosure arises out of a voluntary environmental audit.
(d) To qualify for immunity under this section, the owner or operator making 

the disclosure must
(1) promptly initiate appropriate efforts to achieve compliance and 

remediation and pursue those efforts with due diligence;
(2) promptly initiate appropriate efforts to discontinue, abate, or 

mitigate any conditions or activities causing injury or likely to cause imminent injury 
to one or more persons at the site audited or to person, property, or the environment 
offsite;

(3) correct the violation within 90 days or enter into a compliance 
agreement with the appropriate agency that provides for completion of corrective and 
remedial measures within a reasonable time;

(4) implement appropriate measures designed to prevent the recurrence 
of the violation; and

(5) cooperate with the appropriate agency in connection with an 
investigation of the issues identified in the disclosure; an agency may request that the 
owner or operator allow the agency to review, under a written claim of confidentiality 
as described in AS 09.25.455(b)(3), the part of the audit report that describes the 
implementation plan or tracking system developed to correct past noncompliance, 
improve current compliance, or prevent future noncompliance.
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(e) A disclosure is not voluntary for purposes of this section if it is a : 
disclosure to a regulatory agency expressly required by an environmental law, a permit,
a license, or an enforcement order or decree.

(f) Immunity under this section for violation of an environmental law is 
available only for a violation that is discovered as a result of information or documents 
first produced or obtained during the time period specified in the notice required under 
AS 09.25.450(b).

!
(g) During the period between receipt of the audit notice required under | 

AS 09.25.450(b) and the specified end date of the audit, the department may not 
initiate an inspection, monitoring, or other investigative activity concerning the audited 
facility, operation, or property based on the receipt of a notice under AS 09.25.450. 
The department has the burden of proving that an inspection, monitoring, or other 
investigative activity concerning the audited facility, operation, or property initiated j 
after receiving a notice under AS 09.25.450 was not initiated based on receiving the 
notice.

(h) A violation that has been voluntarily disclosed and to which immunity 
applies under this section shall be identified by the tegulatory agency in its compliance 
history report as having been voluntarily disclosed.

(i) This section may not be construed to prevent a regulatory agency from
(1) seeking injunctive relief; or
(2) issuing an emergency order in a situation involving an imminent 

and substantial danger to public health or welfare or the environment.
Sec. 09.25.480. Exceptions to immunity; mitigation, (a) There is no 

immunity under AS 09.25.475 if a court or administrative hearing officer finds that
(1) the owner or operator claiming the immunity has

(A) intentionally, knowingly, or recklessly committed or 

authorized the violation;
(B) within the 36 months preceding the violation, repeatedly or 

continuously committed, at the same facility or associated facilities located in 
the state, the specific violation or a violation closely related to the violation for 
which the immunity is sought; or

0-LS0299VH I

-9- CSSB 41 (FIN)
New Text Underlined [DELETED TEXT BRACKETED]



1

2

3
4
5
6

7
8

9
10
1 1

1 2

13
14
15
16
17
18
19
2 0

2 1

2 2

23
24
25
26
27
28
29
30
31

(C) not attempted to oring the facility, operation, or property 
into compliance so as to constitute a pattern of disregard of environmental
laws;

(2) the violation was committed intentionally or knowingly by a 1 
member of the owner’s or operator’s management or an agent of the owner or operator 
and the owner’s or operator’s policies or failure to have in place systems reasonably 
designed to prevent the violation contributed materially to the occurrence of the 
violation; or

(3) the owner or operator, after taking mto account the cost of 
completing corrective and remedial measures within a reasonable time and ! 
implementing appropriate measures to prevent recurrence of the violation, realized 
substantial economic savings in not complying with the requirement for which a 
violation is charged; the exception to immunity in this paragraph applies only to that 
portion of a penalty that reflects the economic savings of noncompliance after taking : 
into account the cost of completing the corrective, remedial, and preventive measures 
necessary to qualify for immunity.

(b) An administrative or civil penalty that is imposed on an owner or operator 
for violation of an environmental law when the owner or operator has nade a 
voluntary disclosure under AS 09.25.475(a) but is not granted immunity because of (a) 
of this section may, to the extent appropriate and not prohibited by law, be mitigated 
by

(1) the good faith actions of the owner or operator in disclosing the
violation;

(2) efforts by the owner or operator to conduct environmental audits 
and to complete any resulting implementation plan or tracking system for corrective 
and preventive action;

(3) remediation;
(4) cooperation with government officials investigating the disclosed

violation;
(5) the nature of the violation; and
(6) other relevant considerations.
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Sec. 09.25.485. Relationship to other recognized privileges. AS 09.25.450 -
09.25.490 do not limit, waive, or abrogate the scope or nature of a statutory or 
common law privilege, including the work product doctrine, the attomey-client 
privilege, and any other privilege recognized by a court with appropriate authority in 
this state.

Sec. 09.25.490. Definitions, (a) In AS 09.25.450 - 09.25.490,
i

(1) "audit report" means a report that includes each document and 
communication, other than those set out in AS 09.25.460, produced from an 
environmental audit; general components that may be contained in a completed audit 
report include

I

(A) a report, prepared by an auditor, monitor, or similar person, : 
including the scope of the audit, the dates the audit began and ended, the • 
information gained in the audit, findings, conclusions, recommendations, • 
exhibits, and appendices; the types of exhibits and appendices that may be 
contained in an audit report include supporting information that is collected or 
developed for the primary purpose and in the course of an environment audit, 
including

(i) interviews with current or former employees;
(ii) field notes and records of observations;
(iii) findings, opinions, suggestions, conclusions, '

I

guidance, notes, drafts, and memoranda;
(iv) legal analyses; j
(v) drawings;
(vi) photographs;
(vii) laboratory analyses and other analytical data;
(viii) computer generated or electronically recorded

information;
(ix) maps, charts, graphs, and surveys; and
(x) other communications and documents associated with 

an environmental audit;
(B) memoranda and documents analyzing all or a portion of the!
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materials described in (A) of this paragraph or discussing implementation 1 
issues; and

(C) an implementation plan or tracking system to correct past i 
noncompliance, improve current compliance, or prevent future noncompliance; -

(2) "confidential self-evaluation and analysis" means the part of an j 
audit report that consists of interviews with current or former employees; field notes j 
and records of observations made by the auditor; findings, opinions, suggestions, ! 
conclusions, guidance, notes, drafts, and analyses performed by the auditor; ' 
memoranda and documents that evaluate or analyze all or part of the material 
contained in the audit report, including findings, conclusions, opinions, ' 
recommendations, and an audit implementation plan or tracking system to correct past 
noncompliance, improve current compliance, or prevent future noncompliance with an 
environmental law, and that is

(A) a voluntary, confidential, critical, internal, and retrospective 
review, self-evaluation, or analysis of conduct, practices, and occurrences and 
their resulting consequences; and

(B) prepared and maintained with the expectation that it will be 
kept confidential;

(3) "department" means the Department of Environmental Conservation;
(4) "environmental audit" means a voluntary, confidential, critical, 

internal, and retrospective review, self-evaluation, or anaiysis of current or past 
conduct, practices, and occurrences and their resulting consequences, including an 
assessment that is a part of the owner’s or operator’s compliance management system, 
whether or not conducted on a regular basis or in response to a particular event, by an 
owner or operator or by an employee or independent contractor of an owner or 
operator and is

(A) conducted in the expectation that it will be confidential; and
(B) specifically and exclusively designed and undertaken for the 

purpose of determining compliance with environmental laws or a permit issued 
under those laws;

(5) "environmental law" means
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(A) a federal or state environmental law implemented by the
department; or

(B) a rule, regulation, or municipal ordinance adopted in 
conjunction with or to implement a law described by (A) of this paragraph;

(6) "operator" means a person or persons who direct, control, or 
supervise all or part of a regulated facility, operation, or property;

(7) "owner" means a person or persons with a proprietary or possessory 
interest in a regulated facility, operation, or property;

(8) "penalty" means an administrative or civil sanction imposed by the 
state to punish a person for a violation of a statute or rule; the term does not include 
a technical or remedial provision ordered by a regulatory authority, nor an 
administrative or civil sanction relating to pipeline rates, tariffs, fares, or charges;

(9) "regulated facility, operation, or property" means a facility, 
operation, or property that is regulated under an environmental law.

(b) To fully implement the privilege and immunity established under 
AS 09.25.450 - 09.25.490, the term "environmental law" shall be construed broadly.

(c) For purposes of this chapter, unless the context requires otherwise, a person
acts

(1) "intentionally" with respect to a result described by a provision of 
law defining a violation when the person’s conscious objective is to cause that result; ■

t

when intentionally causing a particular result is an element of a violation, that intent
I

need not be the person’s only objective;
(2) "knowingly" with respect to conduct or to a circumstance described 

by a provision of law defining a violation when the person is aware that the conduct 
is of that nature or that the circumstance exists; when knowledge of the existence of 
a particular fact is an element of a violation, that knowledge is established if a person 
is aware of a substantial probability of its existence, unless the person actually believes 
it does not exist; a person who is unaware of conduct or a circumstance of which the 
person would have been aware had that person not been intoxicated acts knowingly 
with respect to that conduct or circumstance;

(3) "recklessly" with respect to a result or to a circumstance described '
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1 j by a provision o f  law defining a violation when the person is aware o f and consciously
disregards a substantial and unjustifiable risk that the result w ill occur o r that the 
circumstance exists; the risk must be o f such a nature and degree that disregard o f  it 
constitutes a gross deviation from  the standard o f  conduct that a reasonable person 
w ou ld observe in the situation; a person who is unaware o f a risk o f which the person 
w ou ld  have beep aware had that person not been intoxicated acts recklessly with 
respect to the risk.

* Sec . 3 . A P P L IC A B IL IT Y . The privilege and immunity created by AS 0 9 .2 5 .4 5 0  -
0 9 .2 5 .4 9 0 , added by sec. 2 o f  this Act, apply to environmental audits that are conducted on 
o r a fte r the e ffective date o f this Act.
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Why should we encourage 
self-auditing?

L e s s o n s  f r o m  t h e  P r i c e  W a t e r h o u s e  S u r v e y

In February 1995, Price W aterhouse surveyed 369 com panies 
nationw ide, representing 14 different manufacturing and service sectors of 
the econom y, for the purpose of gathering inform ation on the practice of 
environm ental audits.

(Survey was sponsored by the Com pliance M anagem ent and Policy 
G roup, w hich includes m em bers such as A T& T, G eneral E lectric , 
A m erican Petroleum  Institute, Browning-Ferris Industries, etc.)

S i g n i f i c a n t  f i n d i n g s :

• 75 percent of com panies say they currently conduct self-audits.

• T w o -th ird s  of the com panies now conducting environm ental self­
audits say they "w ould expand such program s if  penalties w ere 
e lim inated  for problem s that the com panies them selves identified, 
reported, and corrected."

• A m ong com panies not perform ing audits, 20 percent "fear that audit 
inform ation could somehow be used against the company."

• A m ong com panies now  conducting audits, 25 percen t report that 
outside parties have attem pted to obtain audit data, and these third 
parties succeeded in obtaining this inform ation from 15 percent of the 
companies.

• A m ong com panies currently perform ing audits, 12 percent said audit 
results had been used for enforcement purposes against them.

• 70 p ercen t o f com panies conducting audits stated that "audits have 
significantly  im proved the com pany's regulatory com pliance" and 50 
p ercen t stated that auditing "improved em ployee awareness, diligence, 
and com pliance with company policies and procedures."

Distributed by Senator Loren Leman
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April 2, 1997

Representative Joe Green 
Chairman, House Judiciary Committee 
Capitol Building, Room 118 
Juneau, Alaska 99801

Dear Rep. Green:

I am writing this letter on behalf of the Council of Alaska Producers in support of CSSB 
41 and to request expeditious processing by the House Judiciary Committee.

This bill, the product of nearly two years of careful scrutiny and debate, is in good 
shape. Senator Leman and staff member Mike Pauley have worked tirelessly and 
responsibly on this legislation and the current CS for SB 41 responds to most of the 
Administration’s major concerns. Final discussions to resolve remaining issues are 
underway. I am optimistic that these questions also will be settled in the near future.

Please schedule a hearing at your earliest convenience. This bill’s time has come. 
Thanks, Mr. Chairman. As always, I truly appreciate your strong support for Alaska’s 
growing mining industry.



in  Resource Development Council
for Alaska, Inc, 121 West Fireweed Lane, Suite 250, Anchorage, Alaska 99503-2035

*  ’ ' (907)276-0700 Fax:(907)276-3887 e-mail: rdc@aonline.com
Founded 1975

EXECUTIVE DIRECTOR
Becky L. Gay

1995-97 EXECUTIVE COMMITTEE
Scoll L. Thorson, President 

Allen Bingham, Sr. Vice President 
John Sturgeon, Vice President 

Gerald G. Booth, Secretary 
Michael E. Stone, Treasurer 

Jacob Adams 
Cynthia Bailey 
Charlie Boddy 

Jam es F. Branch 
Frank Brown 
Dennis Egan 
Roy S. Ewan 

Mano Frey 
Paul S. Glavinjvich 

Uwo L. Gross 
David J. Parish 

William E. Pierce 
Elizabeth Rensch 
Jerom e M. Selby 

Thyes J. Shaub 
Robert B. Stiles 

Clill R. Taro

DIRECTORS
Will Abbott 

Irene A. Anderson 
Ernesta Ballard 

Richard F. Barnes 
Rex I. Bishopp 

Jam es E. Carmlchaol 
Jam es L. Cloud 

Jeffry J. Cook 
Edward E. Crane 
Marilyn Crockett 

Larry Daniels 
John T. Donohue 

Jam es V. Drew 
Paula P. Easley 

Bill Elander 
Donald S. Follows 

William B. Goodhard 
Lonnio Gorsuch 

Elary Gromoll, Jr. 
Arvid Hall 

John L. Harris 
Robert S. Hallleld, Jr. 

Joseph R. Honri 
Karon J. Holstad 

David W. Hughes 
Jim Jansen  

John T. Kelsey 
John Key 

John A. Landrum 
Pete Loathard 

Dale R. Lindsey 
Robert W. Lceschor 
Frank E. McQuoary 

H. Raymond Measles 
Clarence "Rocky" Miller 

Wesley P. Nason 
John K. Norman 

Wilbur O'Brien 
Michaol O'Connor 

Konnolh E. Ponvyhouso 
Kenneth R. Pohle 

Troy Rolnhart 
John A t Ronse 

Ronald L. Rickelts 
Wall P. Schlotloldt 

Goorgo R. Schmidt 
John Stoin 

William A. Thomas, Jr. 
Scoll B. Thompson 
Barry D. Thomson 

Loo A. Walsh 
David W. Waltor 

Douglas M. Webb 
J.C . Wingliold 

Goorgo P. Wuorch 
Eric P. Yould

HONORARY DIRECTORS
Phil R. Holdsworth 

William R. Wood

EX-OFFICIO MEMBERS
Senator Tod Slovens 

Senator Frank Murkowskl 
Congressman Don Young 

Governor Tony Knowlos

April 4, 1997

Representative Joe Green, Chairman 
House Judiciary Committee 
Juneau, AK 99801

Dear Representative Green:

The Resource Development Council urges your support of CSSB 
41, environmental and health/safety audits and requests a 
hearing on this important piece of legislation.

RDC believes CSSB 41 is a move in the right direction in 
securing full compliance with environmental laws and 
regulations. It will encourage greater utilization of self-audits by 
providing immunity and privilege. CSSB 41 has come a long way 
from its original draft and has gained broad support from the 
private sector.

Thank you for giving RDC the opportunity to comment on this 
legislation, which deserves your support.

Sincerely,

RESOURCE DEVELOPMENT COUNCIL 
for Alaska, Inc.

Jecky Gay 
RDC Executive Director

mailto:rdc@aonline.com
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S e n a to r  L o re n  L em an  
A la s k a  S ta te  Sena te  
Ju n eau , A K  99801

D e a r  S e n a to r L em an :

APR 0 2 1997

I  am  h a p p y  to r e p o r t  the E x e cu t iv e  C om m it te e  o f  th e  R e so u rc e  
D e v e lo p m e n t  C o u n c i l u n a n im o u s ly  p a s se d  a m o t io n  s u p p o r t in g  
C SSB  4 1 , e n v iro n m e n ta l a n d  h e a lth / s a fe ty  a u d its .

R D C  app re c ia te s  y o u r  e f fo r t s  to  w o rk  in  a c o o p e ra t iv e  m an n e r  to 
d e v e lo p  le g is la t io n  tha t ach ie ves  th e  g o a ls  o f  in d u s t ry , the 
a d m in is t ra t io n  a n d  the le g is la tu re . C S H B  41 has c om e  a lo n g  
w ay s  f r o m  its  o r ig in a l d ra ft  a n d  h a s  g a in e d  b ro a d  s u p p o r t  f r o m  
the  p r iv a te  secto r.

R D C  app re c ia te s  y o u r  h a rd  w o rk  a n d  le a d e rs h ip  e f fo r t  to  a d v an ce  
C SSB  41 . T h is  b i l l  is  a  m o v e  in  the r ig h t  d ire c t io n  in  s e cu rin g  fu l l  
c om p lia n c e  w ith  e n v iro n m e n ta l la w s  a n d  re g u la t io n s . I t  w i l l  
e n c o u rag e  g re a te r  u t i l iz a t io n  o f  s e lf-a u d its  b y  p ro v id in g  
im m u n ity  a n d  p r iv i le g e .

L e t us k n o w  h o w  w e  can h e lp  y o u  m o v e  fo rw a rd  w ith  th is 
im p o r ta n t  p iece  o f  le g is la t io n .

S in c e re ly ,

R E S O U R C E  D E V E L O P M E N T  C O U N C IL  
f o r  A la s k a , In c .

CS
S co tt T h o rs o n  
R D C  P re s id e n t 1 9 9 6 -9 7

cc : A la s k a  L e g is la tu re

mailto:rdc@aonline.com
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H on o ra b le  T in t K e l ly  
C h a irm an , Senate  R u le s  C om m itte e  
C a p ito l B u ild in g  
Juneau , A K  99801

RE : SB -41 , R e la t in g  to  E n v iro nm en ta l S e lf-A ud its  

D ea r S e n a to r K e lly ,

The A la sk a  M in e rs  A ssoc ia tion  w ishes to g o  on  re c o rd  in s u p p o rt o f Senate D ill 41 . Th is 
b ill in v o lv in g  v o lu n ta ry  s e lf  au d its  is a p os itiv e  step (o r  the State, fo r  in d u s t ry  a nd  fo r  the 
pub lic .

F o r the State and  in du stry , this b ill w ill he lp  foste r an atm osphere  that is conduc ive  to open  
c om m un ic a tio n  an d  h e lp  rem ove  a s tru c tu ra l im ped im en t that n ow  exists to open  
com m un ica tion . I t  w i l l a l lo w  the State and  in d u s try  to be tte r w o rk  toge th e r to s o lv e  the 
rea l p rob lem s . T o o  m an y  law s, b o th  fed e ra l and state, fo rce the State to ope ra te  as a "po lice 
p a t ro l"  in  its d e a lin g  w ith  in d u s t ry . W hen  this is the case, in d u s t ry  w i ll and  m ust be 
c on s ta n tly  w a tch in g  fo r  the le g a l/ s u it / l ia b i li t y  p o ten tia l in e v e ry th in g  it says a n d  does. 
T h is  b i l l w i l l h e lp  to  rem o v e  a p o rt io n  o f  the bu ilt- in  s tru c tu ra l fo rces  tha t cause this 
con ten tiou s  re la t io n sh ip .

F o r the pub lic , this b i ll w ill m ean  that p rob lem s w ill bo h an d led  be tte r and  i f  th e re  a rc  rea l 
p ro b lem s  these w i l l  becom e k n ow n . The energ ies o f  the p eop le  fr o m  b o th  the State and  
in d u s try  w o rk in g  on  an issue w i l l  be focused  to so lv e  ac tu a l p ro b lem s , ra th e r than 
g u a rd in g  th e ir re sp ec tive  le g a l op tion s .

Thank y o u  fo r  this o p p o rtu n ity  to  com m ent. I f  there Ls any w ay w e can h e lp  m ov e  this b i ll 
to passage a n d  s ig n in g  in to  la w  p lease  contact me.

March 18,1997

Steven  C . B o re ll , F .E .
E x e c u t iv e  D ir e c t ox'

cc: S e n a to r L o re n  L em an



E n v i r o n m e n t a l  A u d i t i n g :

B e y o n d  R e g u l a t o r y  C a t  a n d  M o u s e

A lim ite d  ev id en tia ry  p riv ile g e , en fo rcem ent w a ive rs, and  requ ired  
co rre c tive  a c tio n  m ake M inneso ta ’s  env ironm en ta l a u d it p riv ilege  
le g is la tio n  congen ia l to  b o th  the  regu la ted  and  the  environm ent.

When Governor Carlson signed BY WILLIAM H .
H.F. 1479 into law in May, v

1995, Minnesota again estab- KOCH
lished its credentials as a leader 
on environmental and business 
issues. The new Minnesota 
Environmental Improvement 

Pilot Program (EIP) was the culmination of mondts of 
work by dedicated government regulators, business lead­
ers, environmentalists, and other concerned citizens.
This is a pro-business, pro-environment law.

Since Oregon passed the first environmental audit 
privilege legislation in 1993', 13 more states have fol­
lowed suit.*’ Generally, these legislative developments 
have taken one of two forms: an evidentiary orivilege 
or an enforcement waiver. Minnesota’s approach is a 
marriage of the nvo approaches with the introduction 
of a third: government notice. Minnesota recognizes

the benefits of a limited evidentiary privilege, as well 
as the advantages of providing enforcement incentives 
to encourage environmental auditing. EIP leapfrogs 
ahead of efforts in other states.

E n v ir o n m e n t a l  Au d it in g
Not mandated by any federal or state environmen­

tal law, environmental auditing has quietly become 
more and more common. It is now readily acknowl­
edged that progressive companies should perform envi­
ronmental audits aimed at uncovering past incidents of 
potential noncompliance, as well as identifying oppor­
tunities to achieve greater efficiency and environmen­
tal protection. Administrative, civil, and criminal 
actions have become commonplace,3 and business 
leaders who might at one time have shrugged off envi­
ronmental concerns are now actively promoting envi­
ronmental agendas. But there has never been an

25
n rr-FM nm  IOQ5 I R c w ru  X. R ad



“[A ] fa c ility  
need n o t 

co nd u c t an  
exhaustive  

re v ie w  o f  
every p ra c ­
tic e  to  ga in  
the  p ro te c ­

tio ns  o f the  
program

accepted, workable definition ot an environmental 
audit for business leaders to use and understand.

The new law, like its counterparts throughout the 
counrry, tackles this problem by announcing its own 
definition of an environmental audit. Such an audit 
“means a systematic, documented, and objective review 
by a regulated entity of one or more facility operations 
and practices related to compliance with one or more 
environmental requirements and, if deficiencies are 
found, a plan for corrective action."4 'I"his is a broad 
definition, and it must be to account for the broad pro­
tections provided under the new law. The law’s propo­
nents intended to encourage an open discussion of 
environmental matters within a business that was 
“doing the right thing” by conducting environmental 
audits. To accomplish this end, the definition of 
"audit,” as a legal and practical matter, had to be broad.

Importantly, an audit under this legislation may 
be of “one or more facility operations" pursuant to 
“one or more environmental requirements." Thus, a 
facility need not conduct an exhaustive review of 
every practice to gain the protections of the program. 
As was stated repeatedly throughout the legislative 
process, and as intended by the Legislature, a compa­
ny is protected for what it does. The greater the 
breadth of an audit, the more protection a company 
will enjoy. But the company retains the flexibility to 
determine the scope of the audit. It is the company 
that decides how much to invest in an audit in order 
to gain the corresponding level of protection.

A u d it in g  T o  W h a t  E n d
While the overall goal of the new law is to encour­

age companies to critically evaluate their environmen­
tal practices to ensure compliance with the myriad 
environmental laws, there are many complementary 
goals. Voluntary auditing will achieve environmental 
compliance at a lower overall cost. Preventing envi- 
r. mental harm is more beneficial than punishing 
e. ronmental wrongdoing. Increasingly scarce state 
re jurces mandate a more efficient use of public funds 
to protect the state’s natural resources and environ­
ment. A renewed partnership between business and 
the government will enhance overall efforts to protect 
the environment, and will lead to a rejuvenated busi­
ness climate in the state. And there needs to be a 
mechanism to reward “good actors." Each of these 
goals is furthered by the new law.

There can be little dispute that voluntary auditing 
leads to improved compliance. While it is extremely 
difficult, if even possible, for a business to be in compli­
ance with every federal, state, and local environmental 
regulation at all times, it is possible for that same busi­
ness to be ever-vigilant. Through education and incen­
tives, the government must encourage businesses to 
take a proactive approach to environmental protection. 
Years of an enforcement-only mentality have not 
achieved the desired level of compliance. Instead of 
being perceived as focusing only on the egregious vio­
lator and severely punishing that company or individ­
ual, the government has been seen as indiscriminately 
prosecuting environmental offense;, — whether admin­
istratively, civilly or criminally. Some applaud this 
broad-brushed approach to environmental enforce­
ment, but the result has been to dissuade people from 
spending the money to uncover potential areas of non- 
compliance. Rather than encouraging compliance, an

enforcement-only posture threatens to push environ­
mental vigilance under the corporate rug.

This realization is due, in part, to the tact that the 
government cannot be every place at all times. Even 
if that were wise public policy, such an all-encompass­
ing presence is impossible. As officials of the 
Minnesota Pollution Control Agency (MPCA) readi­
ly admitted at a seminar sponsored by the Minnesota 
Environmental Initiative (MEl) in October 1994, only 
about 2 percent of Minnesota businesses are randomly 
inspected every year. That means 98 percent of the 
business community is not evaluated in any given year. 
Stated differently, it may be 50 years before a company 
may have to face up to its environmental record. Such 
odds mitigate against a company taking an aggressive 
position with respect to environmental compliance. A 
simple risk-based assessment would indicate a compa­
ny might be better off waiting for the hypothetical 
environmental inspection than spending actual dollars 
preparing for such a possibility. Even the best-inten- 
tioned business must make the payroll.

Government cannot, and should not, do it all. 
The age of boundless government energy has given 
way to practical financial limits. Through the new 
environmental auditing law, Minnesota has placed 
much of .he economic oversight cost on business. 
Now, those people who understand their businesses 
best can focus on areas of particular concern. The state 
will no longer need to become an expert at every busi­
ness and identify environmental risks peculiar to each 
industry. As Chuck Williams, chair of the MPCA 
Board, said in a letter to the editor of City Business, the 
new law "provides MPCA with one more tool to part­
ner with business. . .  [the MPCA] strives for positive, 
proactive relationships with business. .  The regu­
lators recognize rhe benefits of cooperation with the 
regulated industry, as do businesses. This Irev contin­
ues the states tradition of working with be iness to 
identify areas where a common ground can be round.

Almost everyone would agree that “good actors" 
should be treated differently than "bad actors." Those 
people and businesses that are taking a close look at 
their environmental compliance, and even consider­
ing ways of implementing pollution prevention tech­
niques, should not have the same risk of an enforce­
ment action as an entity that ignores its environmen­
tal stewardship. This was one of several issues that 
was shared in common by environmentalists, business 
leaders, regulators, and others who participated in an 
MPCA task force charged with developing that 
agency’s internal policy on environmental audits. 
The new law recognizes this desired distinction.

En v iro n m en ta l  A u d it in g  M ech a n ism
As stated above, 14 states have passed environ­

mental audit privilege legislation in the last two 
years. Some of the laws were initiated by business 
organizations, others were the result of negotiations 
between regulated parties and the government. Few, 
if any, had the broad-based participation, or support, 
that Minnesota’s legislation enjoyed." The new law 
provides an appropriate "carrot and stick" approach 
to environmental compliance.

The law protects “regulated entities" that conduct 
environmental audits/ The state, which by definition 
includes local units of government, will defer and then 
waive all administrative, civil and criminal enforcement
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the  env ironm en t ra th e r than to  engage in  c o s tly  lit ig a tio n  ”

actions against a company that completes an audit, 
reports possible deficiencies to the MPCA in summary 
fashion, and commits to remedy the possible areas of 
noncompliance within 90 days or some other amount of 
time negotiated with the MPCA." Additionally, major 
facilities must prepare pollution prevention (P;) plans 
and submit progress reports pursuant to Minn. Stat. 
§§115.07-.09;'’ other businesses must “examine" P; 
opportunities. All audit-related documents will be priv­
ileged as to third parties. The state can only gain access 
to these documents in accordance with the MPCA’s 
internal [Kilicy on environmental auditing, which was 
adopted by the MPCA Board on January 25, 1991/.1'' 
The law also directs the MPCA to develop a "gr-en 
star" emblem that businesses can display for up to two 
years following their successful participation in the EIP. 
Tire new law provides certainty in exchange for envi­
ronmental vigilance. And it encourages the use of lim­
ited resources to protect the environment rather than to 
engage in costly litigation.

The law has limited, but important, exceptions. 
A company is nor protected if: (1) less than one year 
has elapsed since the initiation of an environmental 
enforcement action against the company resulting in 
a penalty; (2) there has been a knowing criminal vio­
lation by the company; (3) less than one year has 
elapsed since the company resolved the same non- 
compliance identified in the audit; or (4) the viola­
tion resulted in serious harm. Also, the MPCA 
retains the power to seek an injunction to stop activ­
ities causing an imminent threat to public health or 
the environment. While the exceptions are impor­
tant, and necessary to ensure the MPCA’s protection 
of Minnesota's environment and residents, they do 
not negate the unique benefits of the EIP.

Even if one of the limited exceptions applies, the 
MPCA is required to consider a regulated entity's good 
faith efforts to comply. In assessing a regulated entity’s 
efforts, the MPCA must consider a number of factors: 
the corrective action taken upon discovery of a viola­
tion; the care exercised to ensure compliance with 
environmental regulations; whether or not significant 
economic benefit was realized by the regulated entity 
due to die noncompliance; the history of compliance 
prior to implemention of the audit or self-evaluation; 
efforts to achieve compliance since completion of the 
audit or self-evaluation; and whether or not the regu­
lated entity has undertaken to implement P; opportu­
nities. After this analysis, the MPCA can decide to 
take no enforcement action, even if an exception oth­
erwise exists. It is, therefore, important that a regulat­
ed entity consider its overall approach to environmen­
tal compliance, even if it fears the unlikely possibility 
that one of the enumerated exceptions applies.

For the first time, Minnesota has created a statutory 
privilege tor environmental audits. There is no need to 
depend upon developing common law concepts, 
although those are still available." The state will not

seek the audit or related documents except in very nar- 
row cases, and rhere is a blanket privilege over the audit 
and related materials as to third parties. Unlike legisla­
tion in other states, which require an after-the-fact 
analysis by a judge to detennine if a company remedied 
any noncompliance in an appropriate manner, 
Minnesota’s privilege is absolute for those that meet the 
requirements of EIP. Therefore, a regulated entity can, 
for the first time, freely discuss a potential environmen­
tal violation and ways in which to fix the problem. The 
entity will not be writing a road map for prosecutors, nor 
wili it hang itself with the documentary rope it develops. 
Attention will be paid to addressing the problem, as 
opposed t o minimizing the risk of a later lawsuit. 
ITirough the EIP, a regulated entity gains both flexibili­
ty and certainty. And the environment benefits.

The state has surrendered its right to seek produc­
tion of an audit and related materials except in limit­
ed situations as identified in the MPCA environmen­
tal auditing policy adopted on January 24, 1995. 
Once an audit report has been submitted to the 
MPCA, all supporting documents are privileged if the 
regulated entity has met the EIP requirements. (This 
means, as a practical matter, that a regulated entity 
should promptly prepare its audit report to be submit­
ted to the MPCA. If the state discovers noncompli­
ance before the audit report is submitted and before 
the privilege is triggered, then the protections of the 
EIP do not apply.)"' The only express exception to 
this policy is if the MPCA “reasonably believes that 
there is probable cause that a violation of the criminal 
law has been or is being committed and that such 
materials are evidence of the commission of a gross 
misdemeanor or felony."" Otherwise, the only way in 
which the MPCA will obtain this privileged informa­
tion is if a third party, such as a disgmntlcd former 
employee, releases the information to the MPCA. 
According to the MPCA it "cannot ignore informa­
tion furnished to it by any source, including present or 
former regulated entity employees who choose to file 
complaints."14 Nonetheless, the state has voluntarily 
agreed to limit its ability to seek this information.

R esponse  o f  E n v ir o n m e n t a l  A g en c ies
While the EPA is against environmental audit 

privileges in general, it has had favorable comments 
about Minnesota's approach. In its April 3, 1995, 
“Voluntary Environmental Self-Policing and Self- 
Disclosure Interim Policy," the EPA said it "will scru­
tinize enforcement more closely in states with audit 
privilege and/or penalty immunity laws."" This inter­
im policy, which the EPA had hoped to finalize by the 
end of October 1995,10 was the "shot across the how" 
of the states clamoring to enact legislation aimed at 
encouraging environmental auditing. The federal 
government feared the states were proceeding too 
quickly, with insufficient consideration given to the 
long-term consequences of such legislation. Earlier
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federal threats of possible “over-filing" — a practice 
where the EPA steps in and begins an enforcement 
action due to inadequate action by a state with dele­
gated enforcement authority — had been uniformly 
ignored as being impractical and unwise.

In contrasc to the harsh words for other states, the 
EPA has responded favorably to Minnesota's 
approach. Eric Schaeffer, deputy director of the EPA's 
Office of Enforcement and Compliance Assurance, 
told the Environmental Reporter that "the [EPA] sup­
ports an approach to this issue taken by the 
Minnesota legislature . . .."'7 The EPA supports 
Minnesota’s new law because, unlike any of the other 
laws enacted across the country, Minnesota’s requires 
that the environmental regulators be informed of 
potential violations. While the state cannot take any 
adverse action against a regulated party based upon 
disclosures that satisfy the EIP, the fact that informa­
tion is disclosed to regulators is important. In other 
states, the information is hidden to the world; only by 
accident would someone leam an audit existed and 
then, only after a legal battle, would the regulators 
have the opportunity to see the information.

The MPCA is still working to meet the expecta­
tions of this new law. With the input of various busi­
ness organizations, the MPCA has developed some of 
the self-evaluation forms. As of October 31, 1995, 
only one company had submitted an audit report 
under the EIP, and it was limited to water issues. Bur 
there had been more than 50 calls to the MPCA 
regarding the new program at this writing. Once the 
MPCA develops all of the self-evaluation forms, these 
callers will have something with which to work. In 
the meantime, businesses and other regulated entities 
can conduct their own environmental audits, prefer­
ably with the assistance of counsel in order to maxi­
mize all privileges. The MPCA is prepared to work 
closely with regulated parties interested in the EIP.

While Minnesota should be proud of passing this 
historical legislation, this nev law must be used in order 
that it prove beneficial. The law has a sunset date. The 
MPCA is directed to submit a report to the Legislature 
by January 15, 1999, so the Legislature can assess the 
effectiveness of the EIP.13 The more the program is used 
to identify areas of environmental improvement, the 
more likely it will be renewed. If, however, the law is not 
used, it will likely be terminated. It is in the best inter­
est of the regulated community to understand this new 
law and take advantage of its incentives and protectioas. 
It is also in the best interest of the environment. □

N O T E S
1 Oregon Revised Statutes § 468 .9 63  I 1 9 93 ).

2 The states that have enacted environmental audit privilege legis­
lation include: Arkansas, Colora/io. !da}iu. Illinois, lnduina. 
Kansas, Kentucky, Minnesota, Mississippi, Oregon, Texas, Utah, 
Virginia, and Wyoming.

3 For instance, in 1993, the EPA announced that 3 ,1 1 0  enforce­
ment actions hat I been brought —  HO criminal cases, 1,16-1 
administrative penalty actum, 338 civil cases, and 18 actions to 
enforce consent decrees. Chemical Regulation Reporter, 
December 10, 1993, at 1643 -1644 .

9 H.F. 1479, § 9, subd. 4. In addition to covering environ­
mental audits, the new law provides identical protections and

incentives lor “self-evaluations." This provision will assist 
smaller businesses, which might not be able to afford an out­
side consultant or which would rather complete the environ­
mental review itself. H.F. 1479. § 9. subd. 11.

5 City Business, August 4, 1995, at 9.

6 The vote in the Senate was 64 -0 : in the House, 128-1.

7 Regulated entities incliule small and large businesses, as well as 
public agencies. H.F. 1479 , § 9 , subd. 10.

8  This “performance schedule" is a  negotiated time line with the 
MPCA. The MPCA is required to consider multiple factors when 
considering the reasonableness o f a performance schedule. See
H.F. 1479 , § 12.

9  1-1. F. 1479, § 9, suba. 8.

10 This internal policy of the MPCA was expressly incorpo­
rated into the EIP through § 15, subd. 1, of H.F 149.

11 Attorneys would be wise to continue to work with clients 
in a manner consistent with the attomcy-client privilege and 
the attorney work product doctrine. Also, careful considera­
tion should be given to the applicability of the self-evaluative 
privilege, originally developed in the medical malpractice situ­
ation, but possibly applicable to environmental audits. See, 
e.g., Reichhold Chemicals Chemical, Inc., 1994 U .S . Dist. 
LEX IS  13806 (N .D .  F la . Sept. 2 0 . 1 994 ).

12 FI.F . 1479 , S 13, subd. 5 . The new law strikes a balance in 
favo r o f  timely disclosure to ensure the greatest protection.

13 "Policy on Environmental Auditing," MPCA, January 24, 
1995, at 4.

14 Id., at 9.

15 60 Federal Register 16875-79 (A pril 3 . 1 9 95 ). See also the 
Departm enta l Justice's (D O J ) 1991 Organizational Sentencing 
Guidelines: the 1986  EPA Audit Policy: the 1991 D O ) "Factors 
in Decisions on Comma! Prosecutions o f Environmental Viobtions 
in the Context o f Significant Voluntary Compliance or Disclosure 
Efforts by the Violator" policy; the 1993 D raft Corporate 
Sentencing Guidelines fo r Environmental Violations: and the 1994 
EPA  "The Exercise o f Investigative Discretion" memorandum.

16 Chemical Regulation Reporter. September 15, 1995 at 617 .

17 Chemical Regulation Reponer, April 2 1 . 1995.

18 H.F. 1479, § 2 0 .

William H. Koch is an
attorney at Leonard, 
Street and Deinard. Bill 
focuses his practice on 
environmental litigation 
and corporate compli­
ance issues and was 
one ot the primary archi­
tects of the new law.
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NFIB/Alaska Key Vote

| National Federation o f  
' Independen t Business'

A L A S K A

Vote Yes on Senate B ill 41

Environm enta l A ud its

The Alaska Chapter o f  the National Federation o f Independent Business has 
4,400 members, making it the largest small-business advocacy group in the 
state. NFIB represents the entire spectrum o f  independent businesses, from 
one person “cottage” operations to quite substantial enterprises.

This bill allows a company who voluntarily audits their business for 
environmental compliance to be immune from penalty for regulatoiy 
violations that are discovered, promptly reported and corrected.

As companies are increasingly subject to new and complicated compliance 
regulations, the self audit procedure presents a workable solution to 
identifying problem areas and achieving compliance without fear o f penalties 
for violations. This procedure does not allow a company to continue with 
non-compliance once a problem is identified. The program would be an 
encouragement for self-review and compliance.

NFEB/Alaska asks for support o f SB 41.

Submitted by Thyes Shaub, NFIB Lobbyist

217 Second Street, Suite 206 .Juneau, A K  99801 . 907-463-5118 . Fax 907-463-5128 

The G ua rd ia n  o f  Small  B us iness  f o r  Fifty Years



A LA SK A  O IL  AND G AS A SSO C IA T IO N  
PO S IT IO N  ON

SB  41 , E N V IR O N M E N T A L  AND H E A L T H  &  SA FE T Y  SE LF -A U D IT S

The A laska O il and Gas Association (A O G A ) is a trade  association whose 18 m em ber companies 
account fo r  the m ajority o f  oil and gas exp loration , p roduction , transporta tion , re fin ing and m arketing 
activities in A laska.

AOGA supports the intent o f  SB  41. The m a jo rity  o f  o u r m em bers cu rren tly  conduct se lf-aud its as a 
means o f  ensuring compliance and see value in this leg islation . O ve r the past 25 years health , safety 
and environmental regu lations have become increasingly com plex. Not incidentally, in te rp reta tion  o f  
these regulations has become correspondingly difficult. In  response to this, se lf-auditing identifies areas 
o f  inadvertent non-compliance, and leads to subsequent corrective action. W e encourage others in a ll 
industries to utilize self-auditing, not just to ensure compliance but to generally im prove health , safety 
and environmental perform ance. This legislation also encourages greater utilization o f  se lf-aud its by 
providing im m unity  and ensuring confidentiality.

Immunity from  penalties should be o ffe red  as an incentive fo r  companies to identify, disclose, correct 
and preven t the reoccurrence o f  non-compiiant behavior. Se lf-aud iting , to be effective, shou ld be 
undertaken  w ithou t fe a r o f  consequences from  regu la to ry  agencies and w ithout concern fo r  fin a l 
outcome. Providing immunity from  penalties fo r  deficiencies tha t a re  discovered th rough se lf-aud iting 
and subsequently disclosed recognizes earnest e ffo rts  by companies to comply as opposed to penalizing 
them  fo r  such e ffo rts . Im m un ity  shou ld not, however, extend to those who would know ingly and 
w illfu lly  com m it v io la tions and subsequently aud it in o rd e r  to  shield themselves from  ju s t and 
app rop ria te  consequences.

Privilege fu rth e r protects companies from  inapp rop ria te  and unnecessary repercussions o f  disclosing 
audii results to agencies (e. g. third party action). P riv ilege  a lso ensures that the auditing process is not 
compromised. The issue is not one o f  “ secrecy”  it is a m atte r o f  being able to conduct candid interviews 
with personnel. T o  rem ain effective, it is necessary to  preserve the integrity o f  the aud it process and 
maintain the tru s t and cooperation o f  employees. T rad itio n a l lega l privileges lim it the flex ib ility  that 
is im portan t to  the se lf auditing process. F o r  exam ple , a tto rney-c lien t privilege does not provide fo r  
open, in te rna l communication o f  audit resu lts w ith employees. However, as with im m unity there are 
reasonable lim its to the application o f  privilege. P riv ilege shou ld  protect the products o f  an aud it, such 
as the audit report, auditor working papers, and action plans. P riv ilege  should not be a vehicle to hide 
the underly ing  facts.

SB  41 moves hea lth , safety and environm enta l com pliance in a positive direction th rough its 
encouragement o f  se lf-auditing . W e are  hopefu l tha t leg islation based on the intent o f  SB  41 can be 
passed and to  that end we would be happy to w o rk  w ith  the Departm ent o f  Env ironm enta l 
Conservation , the Departm ent o f  Law , State O SH A  and the b i l l ’ s sponsor on this legislation.

Looking fo r  deficiencies, identifying them , disclosing them  to the app rop ria te  agencies and correcting 
them is what self-auditing is abou t It is an im portant too l fo r  v o lu n ta ry  compliance. W ith ou t privilege 
and im m un ity , vo lu n ta ry  self-audits can put a  com pany at a  competitive disadvantage re la tive  to 
companies that do not aud it W ith privilege and im m unity  the state is saying self-auditing is in the best 
interest o f  the state as well as industry.
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OF COMMERCE

M arch 19, 1997

Senator L o ren  Leman 
State C ap ito l R oom  113 
Juneau, A laska  99801

Dear Senator Leman:

Today Senate B i l l 4 1 , Environmental and Health/Safety Audits, w ill be on the Senate F lo o r  fo r  
you r consideration. W e w ou ld appreciate you r support o f  this legislation.

This leg is la tion  provides businesses w ith an opportunity to conduct self-audits in an e ffo rt to 
assure they are in compliance w ith environmental, health and safety laws. W e believe this 
creates an incentive fo r businesses who find they have inadvertently been out o f  compliance with 
a law  o r regu lation to vo lun tarily  correct their actions w ithout fear o f  penalty and strive to 
operate in the acceptable and prescribed manner. This law  w ou ld not a llow  continued non- 
compliance once a prob lem  has been identified.

W e be lieve that government shou ld be supportive o f  business activity wherever possib le, and SB  
41 fosters the attitude o f  partnership we believe government and business shou ld strive to attain.

Thank you  fo r  you r consideration o f  ou r position.

S incere ly ,

Pam ela L a  B o lle  
President



A l a s k a  F o r e s t  A s s o c i a t i o n ,  I n c
111 STEDMAN SUITE 200 
KETCHIKAN, ALASKA 99901-8599 
Wu>n« £>07-225-6114 
FAX 907-226-5920

Testimony of Jack E. Phelps, Executive Director 
In support of SB 41 

Offered to the Senate Labor & Commerce Committee 
January 30, 1997

M r. Chairman, members o f  the committee:

M y  name is Jack Phelps and I  am Executive D irecto r o f  the A laska Forest Association, the forest 
products industry trade group fo r  A laska. The timber industry and the Association support the concept o f  
environmental and safety se lf audits, now  embodied in Senate B i l l 41 .

The Association believes that environmental laws do not exist to  provide jo b  security and a source 
o f  income fo r  bureaucrats. Their purpose is no t to maintain the f low  o f  federa l do lla rs to  the stare. Rather, 
their true pu rpose is to  protect the environment. Likew ise, the true purpose o f  safety law s is to protect 
peop le . S e l f  audits promote these true purposes. I t  is the legislature ’ s responsibility to  ensure that 
environmental and safety laws do not overreach these purposes and become unnecessary impediments to 
econom ic development. SB 41 is a good  step in that direction.

T o o  o ften , companies, especially smaller companies, can ill a ffo rd  to contact agencies regarding 
known o r suspected problems. They fear the resu lt o f  such contacts w ill be crippling fines o r  the discovery 
o f  new, unsuspected problems which could put them out o f  business. W ith  the s e lf audit concept embodied 
in law , companies w ill be given new  incentive to  w o rk  towards compliance, and the assurance that 
agencies w ill t ru ly  be available to help them achieve compliance w ithout the threat o f  bankruptcy.

The concepts developed in SB  41 are not untried. 2 0  other states, notably Texas, have implemented 
environmental s e lf  audits w ith a good measure o f  success. W h ile  it may require a shift o f  emphasis fo r  
some state agencies, similar law s can w o rk  equally w ell in A laska.

The A F A  appreciates the 20 th  Leg islature ’ s commitment to  developing practical efficiencies in 
government’ s interaction w ith private industry. SB  41 is a prime example o f  those e ffo rts . The A FA  also 
appreciates the sponsor’ s willingness to  w o rk  w ith companies in A laska ’ s resource development industries 
to  ensure the present bill reflects their needs in the rea l w orld . P lease m ove SB  41 out o f  committee today 
so that the Judiciary Committee can consider it as soon as possible.

Thank y ou  fo r  the opportunity to testily on  this important piece o f  legislation.

SERVINO ALASKA'S FOREST INDUSTRY



M A R - 1 9 - 9 7  W E D  9 : 4 6  T H E  A L L I A N C E 5 6 1 8 8 7 0 P . 0 2

OFFICERS
President 

Chuck Sullivan 
Parker Drilling Company

Vice President Policy 
John Whislliy 

Willis Corroon Cnipoollun

Vice President Administration 
BobTillenl 

Doyon/Universal Ogden

Vice President Events 
Mallhow Fagnani 

Allvesi Laboratories, Inc.

Secretary 
Bob SIlBitw

CONAM Construction Co.

Treasurer 
Lowall Humphrey

Questar Consulting, Inc.

e b ic t m i a
Tom Brennaa 

Brennan Communications 
Sally Ann Caray 
NATCHIO, Inc. 
Bill Chaak

Alaska Petroleum Conlraulors. Inc.
Eric Domptllng 

BJ Services 
Dave Dorsey 

Sea-Land Freight Servlcas, Inc.
Jim Eviri 

Big Three Lincoln, Ino. 
Kan Langs! 

H.C. Price, Inc. 
Rey Lalchsir) 

Noi ihern Eclipse, Inc. 
Linda Leery 
CarlOe/K&W 

Duane MiHmilinn
Jim Mills 

HaiTiburb'on Engtrgy Services 
Smokty Norton 

Peak Oilfield Service Company 
till Stamps 

Peak Oilfield ScMcc Company 
Maynard Tapp 

Hawk Conjunction Consultants, Inc.
Nincy Tuck 

Arctic Slope Telephone 
Howard Thles 

Sourdough Express, Ino.

DIRECTOR*  KMERIH
Crack Becker

Alaska Export Assistance Center 
Bill Baneell 

Law OHIce of W.D. Bennett 
Millon Byrd 

Charier College 
David Haugen 
Lynden, Inc. 
Marlin King
Joe Malhis 

NANA Corporate Services 
Val Molynmx 

VECO Operations. Inc. 
Was f'siwt 

H C. Price Co. 
Miry E. Shields 

Northwest Technical Services 
Jim Udelhoven 

Udelhoven Olllleld Systum Services 
Bill Webb

Trading Bay Energy Corporation

STAKE 
Karin Cowart 

Coneral Manager

T H E  M ..L IA M C E ;
4220 'B' Street. Suite 200 • Anchorage, Alaska 99503-5911 

Phone (907) 563-2226 • Fax (907) 561-8070

M arch 19, 1997

Senator Lo ren  Leman
Chairman, Senate Labo r and Commerce Committee 
A laska State Legislature 
State Capito l (M S 31 0 0 )
Juneau, A laska 9 9 8 0 1 -1 182

R E : A lliance Position - Senate B i l l # 4 1 .

D ea r Senator Leman:

-The A laska Support Industry A lliance (A lliance ) is a trade association 
representing ove r 300  members engaged in business within the o il, gas and 
mining Industries. O ur mission is to foste r and promote the safe and 
environmentally sound development o f  natural resources, and to  enhance 
and stimulate the business climate fo r  ou r members.

The A lliance supports the intent o f  SB  41 , This proposed legislation moves 
health, safety and environmental compliance in a positive direction through 
its encouragement o f  self-auditing. Further, the bill's concept is c lear — 
enhance regu latory compliance through incentives while reducing 
government and costs.

W e  are hopeflil that legislation based on the intent o f  SB  41 can be passed 
and to  that end w e would be happy to w o rk  with you , the Department o f  
Environmental Conservation, the Department o f  Law , and State O SH A .

)hn Wheatley 
V ice  President, Po licy

A laska Support Industry A lliance
...for responsible devtlopmanl of Alaska's Oil, Gas ft Mineral Hosourcs*



THE ALASKA CHAPTER Mallln9 Address: P.O. Boy 240845
Anchorage, Alaska 99524-0845

OF THE
INTERNATIONAL 
ASSOCIATION OF 
DRILLING CONTRACTORS

V IA  FACSIM ILE 
(907) 465-2070

March 6,1997

The Honorable Bert Sharp 
Co-Chair, Senate Finance Committee 
Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801

Dear Senator Sharp:

SB 41, “An Act relating to environmental audits and health and safety audits to 
determine compliance with certain laws, permits and regulations,” was passed out of the 
Senate Judiciary Committee on March 5,1997, and now awaits a hearing before the 
Senate Finance Committee. I am writing today to encourage you to schedule SB 41 for a 
hearing in the Senate Finance Committee at the earliest possible date.

As I mentioned when we met in Juneau earlier this year, passage of “self-audit” 
legislation this session is critical to the members of the Alaska Chapter o f the 
International Association of Drilling Contractors (“IADC”), and we feel that, as 
introduced and amended, this bill represents a good start toward the goal of developing a 
responsible, cost-effective incentive program that encourages voluntary compliance with 
environmental laws.

An increasingly common and salutary feature of the operator-drilling contractor 
relationship in Alaska involves the exchange of information between an independent 
contractor and its principal. SB 41 creates a privilege for voluntary environmental self­
audits and establishes a qualified immunity for conditions that are discovered and 
reported in the course o f those audits. The extension o f this privilege and immunity to 
our industry, which was accomplished by the amendments adopted by the Senate 
Judiciary Committee at the request o f the sponsor, will enable operators and drilling 
contractors to more readily share the results o f self-evaluative reviews without having to 
worry that an enforcement agency or other litigant will use the results o f such inquiries 
against them. For this reason, we believe that SB 41 would be extremely beneficial in 
that it would allow us to concentrate on the reduction of remaining deficiencies, rather 
than focusing on the legal nuances o f protecting audits and restricting the sharing o f those 
audits with other entities in the workplace.

vJ



The Honorable Bert Sharp 
3/6/97 1ADC letter, page 2

I am available to meet with you at your convenience to discuss this legislation, 
and I am prepared to travel to Juneau to appear before the Senate Finance Committee and 
testify in support of the bill. I look forward to working with you and the members of the 
Finance Committee on this legislation.

Thank you again for your continued support.

I

Sincerely,

Randy Ruearich 
Chairman
IADC, Alaska Chapter 
(907)563-5530 x-18

b c c :  S e n a t o r  L o r e n  L em an



Alaska Hotel & Motel Association
P.O. Box 104900 • Anchorage, AK 99510 • (907) 272-1229 • FAX (907) 278-4111 

Representing Alaska's Finest Hotels, Motels and Inns

MAR 0 8 1997

Senator L o ren  Leman 
A laska State Senate
State Capito l March 4 , 1997
Juneau, A K  99801

D ear Senator Leman:

I am w riting on  beha lf o f  the A laska H ote l &  M ote l Association in support o f  you r e ffo rts on SB 41 .
As we discussed in ou r meeting last month, ou r membership includes nearly 9 0  o f  the largest lodging 
properties in the state, employing ove r 6 ,0 0 0  A laska residents.

It  is ou r opin ion , that the proposed legislation makes sense as it would serve to  shift the responsibility o f  
monitoring environmental and health and safety regulation compliance onto the individual organization, 
where it belongs. Essentially this legislation would turn individual organizations into their own 
compliance gatekeepers, providing fo r  a w indow o f  immunity where prompt and appropriate corrective 
action was identified and executed.

W e as an industry continually w o rk  to  partner with the State o f  A laska, to  identifying solutions fo r  
budgetary decreases and revenue opportunities. This legislation wouid not on ly  serve to enhance 
compliance procedures and non-compliance resolution, it w ou ld , by its own definition, reduce the costs 
o f  the current “ command and con tro l”  approach to environmental and health and safety regulation 
compliance. W e  applaud such an e ffo rt as it w ill u ltimately result in heightened, proactive compliance at 
a reduced cost.

I f  there are measures we can take within ou r industry to  support this legislation please do not hesitate to 
call on me. W e  w ill do what w e can to  assist you in you r efforts.

Y ou rs Sincerely,

Frank R ose  
Chairman
Alaska H ote l &  M ote l Association

A A  Federation Member 
A c W i American
» *■ Hold & Motel u  Association



SENATOR LOREN LEMAN N orthw est Anchorage

716 W 4thA ve, Suite 520, Anchorage, A K  99501 (907)258-8189 Session: State Capitol, Juneau, A K  99801 (907)465-2095

S p o n so r S ta tem en t — SB 41 

"An Act re lating  to environm ental aud its to determ ine 
com pliance w ith  certain  law s, perm its, an d  regulations."

S e n a te  B i l l  41  e s ta b lis h e s  tw o  in c e n t iv e s  f o r  b u s in e s se s  a n d  o th e r  re g u la te d  
en tit ie s  to c o n d u c t  v o lu n t a r y  s e lf -a u d its  o f  in te rn a l o p e ra t io n s , in  an  e f f o r t  to  secu re  
f u l l  c om p lia n c e  w ith  e n v ir o n m e n ta l law s  a n d  re g u la t io n s .

T h e  f i r s t  in c e n t iv e  is l im i t e d  im m u n i t y . E n tit ie s  th a t c o n d u c t  v o lu n t a r y  s e lf ­
a u d it s  w i l l  be im m u n e  f r o m  c iv i l  a n d  a d m in is t r a t iv e  p e n a lt ie s  f o r  v io la t i o n s  
d is c o v e re d , p r o v id e d  s e v e r a l c o n d it io n s  a re  m e t . T h e  in s ta n c e s  o f  n o n c o m p lia n c e  
m u s t b e  d is c o v e re d  th ro u g h  a s e lf - a u d it , a n d  r e p o r t e d  p r o m p t ly  to  the  a p p ro p r ia te  
r e g u la t o r y  a g e n c y . T h e  re g u la te d  e n t ity  m u s t  ta k e  a c t io n  to  c o r re c t  th e  id e n t i f ie d  
p r o b le m  a n d  p re v e n t  its  fu tu re  re c u rre n c e . Im m u n it y  is n o t  a v a i la b le  f o r  v io la t io n s  
c au s in g  s u b s ta n t ia l o f f - s ite  d am ag e  o r  s e r io u s  o n -s ite  in ju ry . In  a d d it io n , n o  im m u n ity  
is  a v a i la b le  f o r  v i o la t i o n s  th a t  a re  k n o w in g ly  c o m m it t e d  o r  th a t  r e s u lt  f r o m  
re c k le s sn e s s . Im m u n it y  c an  b e  d e n ie d  to  re g u la te d  en tit ie s  w ith  a h is t o ry  o f  s im i la r  
v io la t io n s , o r  a p a t te rn  o f  d is re g a rd  fo r  e n v iro n m e n ta l law s .

T h e  s e c o n d  in c e n t iv e  is  q u a li f i e d  p r i v i le g e. C e r ta in  p o r t io n s  o f  th e  re p o r t s  
g e n e ra te d  f r o m  v o lu n t a r y  s e lf - a u d it s  w i l l  be  c o n s id e re d  p r iv i le g e d  a n d  th e re fo re  n o t  
a d m is s ib le  as e v id e n c e  o r  su b je c t to  d is c o v e ry  in  c iv i l o r  a d m in is t ra t iv e  p ro c e e d in g s .
T h is  p r o v is io n  re c o g n iz e s  th a t the e v a lu a t iv e  p o r t io n  o f  a n  a u d it  r e p o r t  is , b y  its v e ry  
n a tu r e ,  s e lf - in c r im in a t in g :  i t  d is c o v e r s  p r o b le m s ,  id e n t i f ie s  w h a t  p e r s o n n e l o r  
m an a g em en t d e fic ie n c ie s  a re  re s p o n s ib le , a n d  re c om m en d s  c o r re c t iv e  ac tio n . S tu d ie s  
s h ow  th a t m a n y  b u s in e s se s  o p t  n o t  to p e r fo rm  a u d its  o u t  o f  fe a r  th a t th e  re s u lt in g  
re p o rts  w i l l  b e  u sed  b y  ag enc ie s  o r  h o s t i le  th ird  p a r t ie s  as a " ro a d  m ap  to  p ro se c u tio n " .
A s  w ith  the  im m u n i t y  b e n e f i t ,  th e  p r iv i le g e  h a s  l im i t a t io n s .  P r iv i le g e  c an  be 
o v e rc o m e  i f  a s s e rte d  f o r  a f r a u d u le n t  p u rp o s e , o r  i f  the re g u la te d  e n t ity  has fa i le d  to 
take  re q u ire d  ac tio n s  to c o r re c t  a re a s  o f  n o n c om p lia n c e .

A s  the  b u d g e ts  o f  r e g u la to r y  agenc ies a re  re d u c e d  a t b o th  the  fe d e ra l and  sta te  
le v e l ,  th e  im p o r ta n c e  o f  e n c o u ra g in g  s e lf - p o l ic in g  b e c om e s  e v e r  m o re  im p o r ta n t . 
Sena te  B i l l 4 1  c rea te s  in c e n tiv e s  fo r  c om p an ie s  a n d  in d iv id u a ls  a c tin g  in  g o o d  fa ith  to  
p o lic e  th e m s e lv e s  a n d  m a in ta in  f u l l  c o m p lia n c e  w ith  h ig h ly  c o m p le x  r e g u la t io n s .
T h is  in  tu rn  a l lo w s  g o v e rn m e n t  r e g u la t o r s  to  fo c u s  in c re a s in g ly  sca rce  re s o u rc e s  
tow a rd  in v e s t ig a t in g  a n d  p ro s e c u t in g  the sm a ll m in o r i t y  o f  g e n u in e ly  "b ad  ac to rs" .

E n v i r o n m e n t a l a u d i t in g  h a s  b e c om e  in c re a s in g ly  p o p u la r  in  the  p a s t  tw o  
decades . M o re  th an  1 ,0 0 0  o f  th e  w o r ld 's  la rg e s t  c om p an ie s  h a v e  s e lf - a u d it  p ro g ra m s  in  
p la c e . In  th e  U .S . , 20  s ta te s  h a v e  e n a c te d  s e lf - a u d i t  law s  s im i la r  to  SB  4 1 , o f fe r in g  
p r iv i le g e  a n d / o r  im m u n it y  b e n e f its  to  p a r t ic ip a t in g  b u s in e s s e s , in d iv id u a ls ,  a n d  
m u n ic ip a li t ie s .



Sectional Analysis — CS for SB 41 (FIN)
"A n Act relating  to environm ental aud its to determ ine 

com pliance w ith  certain  law s, perm its, an d  regulations."

P rep a red  b y : M ik e  P a u le y , S t a f f  to  S p o n s o r  S E N A T O R  L O R E N  L E M A N
Last u p d a te d : T u e sd a y , M a rc h  1 8 ,1 9 9 7

Section 1: S tatem ent o f legislative find ings an d  in ten t.

® Performance-based standards are increasingly replacing the traditional
command-and-control approach of enforcing environmental regulations; 
this shift will lead to the integradon of environmental protections with normal 
operating procedures.
« The legislature intends to foster this integration by creating a responsible
incentive program that will encourage voluntary, critical self-evaluations by 
regulated entities.
• The public has a strong interest in promoting routine self-audits by 
regulated entities. This can best be achieved by recognizing a qualified privilege 
that will help preserve the free flow of information generated by self-audits. 
Additionally, self-auditing can be encouraged by extending limited immunity to 
those entities which voluntarily report and correct regulatory noncompliance.

Section 2: E stablishes priv ileges an d  im m unities fo r certain self-audits.

Sec. 0 9 .2 5 .4 5 0  E s ta b lis h e s  a q u a li f ie d  a u d it  re p o r t  p r iv i le g e .

•  The parts of an audit report consisting of confidential self-evaluation and 
analysis of compliance with environmental laws are privileged. These 
privileged materials are generally not admissible as evidence or subject to 
discovery in civil or administrative proceedings.
• To qualify for the privilege under this section, as well as the limited 
immunity under Section 09.25.475, regulated entities must provide 15 days 
advance notice to the department before commencing a self-audit. The audit 
must be completed within 30 days unless a longer period of time is negotiated.
• The person claiming the audit privilege has the burden of proving its 
applicability.
• Ali audit report documents containing confidential self-evaluation and 
analysis must be labeled "AUDIT REPORT: PRIVILEGED DOCUMENT".
• Regulatory agencies and their employees cannot require an owner or 
operator to waive privilege as a condition of a permit, license, or approval.
• Regulatory agencies and their employees generally may not review or use 
the parts of an audit report consisting of confidential self-evaluation and 
analysis during an inspection of a regulated facility, operation, or property.
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• This section does not prevent a regulatory agency from conducting 
necessary inspections, taking appropriate enforcement actions, etc., except as 
provided in AS 09.25.475.
• No privilege is authorized for uninterrupted or continuous 
environmental audits.

Sec. 0 9 .2 5 .4 5 5  E s ta b lis h e s  a n  e x c ep t io n  to  th e  p r iv i le g e
th ro u g h  th e  u se  o f  w a iv e rs .

•  The audit privilege can be waived in writing by the owner or operator 
who prepared the audit report or caused it to be prepared.
• Disclosure of the part of an audit report consisting of confidential self- 
evaluation and analysis does not cause the privilege to be waived if the 
disclosure is made to an employee, contractor, lawyer, or other person involved 
in addressing or correcting any matter raised in the audit.
•  Disclosure does not cause the privilege to be waived if it is made under 
terms of a confidentiality agreement with an insurer or underwriter, a partner 
or potential partner, a lender or potential lender, etc.
• Disclosure does not cause the privilege to be waived if it is made under 
terms of a written claim of confidentiality with a government agency or official.

Sec . 0 9 .2 5 .4 6 0  D e s c r ib e s  m a te ria ls  n o t  p ro te c te d  b y  p r iv i le g e .

•  Privilege does not apply to documents or other information required by 
an agency to be reported or maintained as part of an existing environmental 
law.
e Privilege does not apply to information a regulatory agency obtains from
its own observation or monitoring, or from a party not involved in preparing 
the audit report.
• Privilege does not apply to documents or information that are 
independent of the audit; nor does privilege apply to documents or information 
developed or maintained in the course of a regularly conducted business 
activity.

Sec . 0 9 .2 5 .4 6 5  E s ta b lis h e s  a n  e x c e p t io n  to  th e  p r iv i le g e  th ro u g h  d is c lo s u re
r e q u ir e d  b y  a c ou rt o r  a n  a d m in is t ra t iv e  h e a r in g  o f f ic e r .

•  A court or administrative hearing officer may conduct an in camera 
review of audit report documents for which privilege is claimed. Disclosure can 
be required if it is determined that the privilege is asserted for a criminal or 
fraudulent purpose, or if the audit report reveals evidence of noncompliance 
which was not corrected promptly.
•  Disclosure may also be required if the information for which privilege is 
claimed constitutes evidence of a substantial injury to one of more persons at 
the site audited, or to persons, property, or the environment offsite.



• Disclosure may be required if the privilege would result in a miscarriage 
of justice or the denial of a fair trial to the party challenging the privilege.
• The party seeking disclosure has the burden of proving that the exception 
to the privilege is appropriate in a given case.

Sec . 0 9 .2 5 .4 7 5  E s ta b lis h e s  l im it e d  im m u n it y  f o r
v o lu n t a r i ly  r e p o r t e d  v io la t i o n s .

• An entity voluntarily disclosing violations identified through a self­
audit will be immune from civil and administrative penalties, provided that 
action is promptly taken to correct the noncompliance and prevent its future 
recurrence. Noncompiiance must be corrected within 90 days unless a longer 
period of time is provided for in a compliance agreement.
•  Disclosure of noncompliance must be reported in writing by certified mail 
to the appropriate regulatory agency. Disclosure must occur promptly after 
discovery of the noncompliance.
• Immunity is not available for violations independently detected by an 
agency prior to disclosure.
• Immunity is not available for violations resulting in substantial injury at 
the site audited or to persons, property, or the environment offsite.
•  Agencies may not initiate an inspection or other investigative activity 
based solely on the receipt of an audit notice.

Sec . 0 9 .2 5 .4 8 0  E x c ep t io n s  to  Im m u n it y  &  M it ig a t io n  o f  P e n a lt ie s

•  Immunity under 09.25.475 is not available if a court finds that the owner 
or operator claimii > g immunity has intentionally, knowingly, or recklessly 
committed or authorized the violation.
• Immunity is not available if the owner or operator has in the previous 36 
months repeatedly or continuously committed the same or similar violations as 
those for which immunity is sought; neither is immunity available for an 
owner or operator who has failed to achieve compliance and that failure 
constitutes a pattern of disregard for environmental laws.
• Penalties for violations that are voluntarily reported but which are not 
eligible for immunity may nevertheless be mitigated by attempts at remediation, 
cooperation with government officials investigating the disclosed violation, the 
nature of the violation, and other relevant considerations.

Sec . 0 9 .2 5 .4 8 5  R e la t io n s h ip  to  o th e r  re c o g n iz e d  p r iv i le g e s .

•  T h is  sec tion  c la r i f ie s  th a t th e  act h a s  n o  e ffe c t  in  l im it in g  o r  a b ro g a tin g  
a n y  o th e r  e x is t in g  p r iv i le g e  in  s ta tu te  o r  c om m on  law , su ch  as the  w o rk  p ro d u c t  
d o c t r in e  o r  a t to rn e y -c lie n t  p r iv i le g e .
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•  " a u d it  r e p o r t "  is a r e p o r t  th a t in c lu d e s  d o c u m en ts  a n d  c om m u n ic a t io n s  
p ro d u c e d  f r o m  an  e n v iro n m e n ta l a u d it , in c lu d in g  an  im p le m e n ta t io n  p la n  o r  
t ra c k in g  s y s tem  to  c o r re c t p a s t n o n c om p lia n c e  a n d  p re v e n t  fu tu re  
n o n c o m p lia n c e .
•  " e n v ir o n m e n ta l a u d it"  m ean s  a v o lu n t a r y ,  c o n f id e n t ia l ,  c r it ic a l, in te rn a l, 
a n d  re t ro s p e c t iv e  re v ie w , s e lf -e v a lu a t io n , o r  a n a ly s is  o f  c u r re n t  o r  p a s t c on d u c t, 
p ra c tic e s , a n d  o ccu rren ce s  a n d  th e ir r e s u lt in g  con sequ en ces , in c lu d in g  an  
a s se ssm en t th a t is p a r t  o f  th e  ow n e r's  o r  o p e ra to r 's  c om p lia n c e  m an ag em en t 
sy s tem . T h e  re v ie w  m u s t be  u n d e r ta k e n  e x c lu s iv e ly  f o r  the p u rp o s e  o f  
d e te rm in in g  c om p lia n c e  w ith  e n v i r o n m e n ta l law s .
•  " c o n fid e n t ia l s e lf - e v a lu a t io n  a n d  a n a ly s is "  m ean s  the  p a r t  o f  a n  a u d it  
r e p o r t  th a t  c on s is ts  o f  m e m o ra n d a  a n d  d o c u m en ts  th a t e v a lu a te  o r  a n a ly z e  a l l 
o r  p a r t  o f  th e  m a te r ia l d e sc rib ed  in  the  a u d it  r e p o r t , in c lu d in g  im p le m e n ta t io n  
issu es o r  a n  a u d it  im p le m e n ta t io n  p la n  o r  t ra c k in g  sy s tem  to  c o rre c t p a s t 
n o n c o m p lia n c e , im p ro v e  c u r re n t  c om p lia n c e , o r  p re v e n t  fu tu re  n o n c o m p lia n c e  
w ith  e n v i r o n m e n ta l law s .

Section 3: Applicability.

9 C la r i f ie s  th a t the p r iv i le g e  and  im m u n ity  c re a ted  in  S ec tion  2  o f  th e  act 
a p p ly  o n ly  to  a u d its  c on d u c te d  o n  o r  a fte r  the  e ffe c t iv e  date .

Sec. 09.25.490 D efinition o f  terms.



A I, A S K A

National Federation o f 
Independent Business

April 5, 1997

Representative Joe Green, Chairman 
House Judiciary Committee 
State Capito l 
Juneau, A K  9 9 8 0 1 -1 1 8 2

Subject: S u p p o rt  fo r  S B  41 -  E n v iro nm en ta l S e lf-A ud its

Dear Representative Green,

The A laska Chapter o f  the National Federation o f  Independent Business has 4 ,5 0 0  members, making it the 
largest small-business advocacy group in the state. Each year the N F IB  polls its diverse membership on a 
variety o f  issues. The federation uses the p o ll results to fo rm  its legislative agenda.

The 1997 N F IB  State ballot included the fo llow ing question regarding environmental audits:

S h ou ld  the A la ska  leg is la tu re  adop t a p rocedu re  to a llow  a business to conduct a p riv a te  se lf­
a u d it o f  its com p liance w ith env ironm en ta l law  and  tak e  co rrec tive  actions to address 
p rob lem s w ith ou t fines o r  pena lties?

The results were 80  percent in favo r, 10 percent opposed, and 10 percent undecided.

Proponents o f  environmental s e lf audits feel that the procedure w ould encourage regulated businesses to 
evaluate their compliance with environmental regulations and to correct problems internally, without fear o f  
facing sanction from  the state. The policy w ould encourage prompt, voluntary compliance and clean-up.

As companies are increasingly subject to new and complicated compliance regulations, the se lf audit 
procedure presents a w orkab le solution to identifying problem  areas and achieving compliance without fear 
o f  penalties fo r  violations. This procedure does not a llow  a company to continue v/ith non-compliance once 
a problem  is identified. The program  would be an encouragement fo r  se lf-review  and compliance.

Sincerely,

Thyes Shaub

217 Second Street, Suite 206 .Juneau, A K  V9801 . 907-463-5118 . Fax 907-463-5128 

Tbi' CuartUau a /  Sin (i 11 II ii s in  oss f u r  F ifty  Yours



ALASKA MINERS ASSOCIATION, INC.
601 W. Northern LiQht* Blvd.. Suite 203. Anchorage. A la jk i 99SC3 FAX  <907) 279-7097 Teiophonc (9 0 2 :6 -0 0 4

A p ril 1, 1 9 97

H o n o r a b lc H h t f f iM l 
C h a irm a iv  I lo u se  Jud ic ia ry  C om m ittee  
C ap ito l B u ild in g  
Juneau , A K  99801

RE : SB -41 , R e la t in g  to E n v iro nm en ta l S e lf-A ud its  

D ea r R ep re sen ta tiv e  G reen ,

The A la ska  M in e rs  A ssoc ia tion  w ishes to go  on  reco rd  in su p p o rt o f  Senate B ill 41. This 
bill in vo lv in g  v o lu n ta ry  s e lf aud its is a positive  step fo r  the State, fo r  in du stry  and fo r  the

Fo r the State and industry , this b ill w ill he lp foste r an atmosphere that Is conducive to open 
c om m un ica tio n  and  h e lp  rem ove  a s tru c tu ra l im ped im ent that n ow  exists to open 
com m un ica tion . It  w ill a llow  the S ta le and in du stry  to better w o rk  together to so lve  the 
rea l p rob lem s. T oo  m any law s, both fede ra l and state, force the State to operate as a "police 
p a t ro l"  in its d ea lin g  w ith  indu stry . W hen  this is the case, in du stry  w ill and  m ust be 
c on s tan tly  w a tch ing  fo r  the le g a l/ s u it / l ia b i li t y  potentia l in eve ry th ing  it says and does. 
Th is b i l l w i l l h e lp  to  rem ove  a p o rt io n  o f the bu ilt-in  struc tu ra l fo rces that cause this 
con ten tiou s re la tio n sh ip .

Fo r the pub lic , this b ill w ill m ean that p rob lem s w ill bo hand led  bette r and  i f there are rea l 
p rob lem s these w ill becom e know n . The energies o f  the peop le  from  both the State and 
in d u s try  w o rk in g  on  an issue w ill be focused to so lve  actual p rob lem s, ra the r than 
g u a rd in g  th e ir respec tive  leg a l op tion s .

Thank y ou  fo r  this o p p o rtu n ity  to comment. I f  there is any w ay we can h e lp  m ove this b ill 
to  passage and  sign ing in to law  p lease contact me.

public .

S incere ly ,

S to v o n C . B o re 'l l, P .E .
Executive  D ire c to r

cc: S en a to r L o re n  Lem an
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CENTRAL CONST. CO
Cite as 794 P.2d

CONCLUSION.
The superior court's orders compelling 

release of Keith Revelle's employment 
evaluation and the Blue Ribbon Panel re­
port are AFFIRMED. The superior court's 
order refusing to quash the disputed depo­
sitions is REVERSED.

CENTRAL CONSTRUCTION COMPANY. 
Manson Construction & Engineering 
Company, Osberg Construction Compa­
ny and Ghemm Company. Inc., a joint 
venture, Petitioners,

v.
The HOME INDEMNITY 
COMPANY, Respondent.

No. S-3486.
Supreme Court of Alaska.

June 8, 1990,
Rehearing Granted and Opinion 

Amended July 2, 1990.

After settling claim arising from death 
of two workers on a state highway con­
struction project, insurer brought suit 
against the state and contractor joint ven­
ture, claiming there was no coverage under 
the policy and that it should be reimbursed 
for its entire loss. The Superior Court, 
Third Judicial District, Anchorage, Karen 
L. Hunt, J., denied motion by joint venture 
to compel discovery, and joint venture peti­
tioned for review. The Supreme Court,

place; (3) that ihe discovery may be had only 
by a method of discovery other than that 
selected by the party seeking discovery; (4) 
that certain matters not be inquired into, or 
that the scope o f the discovery be limited to 
certain matters; (5) that discovery be con­
ducted w ith no one present except persons 
designated by the court; (6) that a deposition 
after being sealed be opened only by order of 
the court; (7) that a trade secret or other 
confidential research, development or com­
mercial information not be disclosed or be

v. HOME INDEM. CO. Alaska 5 9 5
595 (Alaska 1990)

Compton, J„ held that; (1) services sought 
by client from an attorney in aid of any 
crime or bad-faith breach of a duty are not 
protected by the attorney-client privilege; 
(2) before an in camera review to determine 
applicability of "crime-fraud" exception, 
judge should require showing of factual 
basis adequate to support a good-faith be­
lief by reasonable person that such review 
may reveal evidence to establish that the 
exception applies; and (3) insurer’s belated 
reservation of rights letter and its actions 
after letter was sent were sufficient to 
compel conclusion that in camera review of 
insurer's claims file might reveal evidence 
to establish crime-fraud exception applied 
to materials in the file.

Reversed.

1. Witnesses e=201(2)
Services sought by client from an at­

torney in aid of any crime or bad-faith 
breach of a duty are not protected by the 
attorney-client privilege. Rules of Evid., 
Rule 503(d)(1).

2. Witnesses ©=223
Before engaging in an in camera re­

view to determine applicability of the 
"crime or fraud" exception to attorney- 
client privilege, judge should require show­
ing of a factual basis adequate to support a 
good-faith belief by a reasonable person 
that in camera review of the materials may 
reveal evidence to establish that the excep­
tion applies; once showing is made, deci­
sion whether to engage in an in camera 
review rests in sound discretion of court. 
Rules of Evid., Rule 503(d)(1).

disclosed only by a designated way; (8) that 
the parlies simultaneously file specified doc­
uments or information enclosed in sealed en­
velopes to be opened as directed by the court.

I f  the motion for a protective order is de­
nied in whole or in part, the court may, on 
such terms and conditions as are just, order 
that any party or person provide or permit 
discovery. The provisions of Rule 37(a)(4) 
apply to tne award of expenses incurred in 
relation to the motion.
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3. Pretrial Procedure <5=411
Insured which sought discovery of in­

surer's claim file adequately presented a 
factual basis to support good-faith belief by 
a reasonable person that in camera review 
of the materials might reveal evidence to 
establish that “crime-fraud" exception to 
attorney-client privilege applied to materi­
als in file; insurer's belated reservation of 
rights letter and its actions after letter was 
sent were sufficient evidence of bad faith 
breach of duty to compel conclusion that in 
camera review was justified.

Michael C. Geraghty, Staley. DeLisio, 
Cook & Sherry, Inc., Anchorage, R. Jack 
Stephenson and Ian Rodihan, pro hac vice, 
Seattle, Wash., for petitioners.

Robert J. Dickson and Jerome H. Juday, 
Atkinson, Conway & Gagnon, Anchorage, 
for respondent.

Before MATTHEWS, C.J., and 
RABINOWITZ, BURKE, COMPTON and 
MOORE, JJ.

OPINION 
COMPTON, Justice.
This petition arises out of a dispute be­

tween The Home Indemnity Company 
(Home) and CMOG 1 over the handling of 
an insurance claim. CMOG sought dis­
covery of certain documents from Home in 
connection with CMOG’s counterclaim. 
Home refused to fully comply with 
CMOG’s discovery request, asserting that 
the documents fall within the attorney- 
client privilege.

The superior court denied CMOG’s mo­
tion to compel discovery. It held that 
CMOG must make a prim a  facie  showing 
that Home committed civil fraud before 
CMOG could overcome Home's claim of 
privilege.

CMOG petitioned for review, Appellate 
Rule 402(a), arguing that (1) a prim a facie  
showing of every element of civil fraud is
I. CMOG is a jo in t venture comprised of Central 

Construction Co.. Manson Construction &  Engi­
neering Co.. Osberg Construction Co., and 
GHEMM Construction Co. There is some ques-

unnecessary under the relevant law to 
overcome Home's claim of privilege, and (2) 
a t the least, the superior court should have 
conducted an in camera  hearing to deter­
mine the propriety of Home's claim of priv. 
ilege.

We granted the petition, Appellate Rule 
402(b), and reverse the decision of the supe­
rior court.

I. STATEMENT OF THE CASE
In 1977 two workers, Robert Moloso anc 

his son Joseph, were killed by a rockslide 
on a state highway construction project in 
Valdez. The Molosos' estates filed suit 
against the state alleging various theories 
for recovery. The state tendered the de­
fense of the claim to its contractual indem­
nitor, CMOG, which in turn tendered the 
defense of the claim to Home. CMOG had 
a $1 million primary coverage policy with 
Home and a S3 million dollar excess cover­
age policy with the Mission Insurance 
Group (Mission).

Following trials, appeals and reversals in 
Moloso v. State, 644 P.2d 205 (Alaska 1982) 
(Moloso I) and Moloso v. State, 693 P.2d 
836 (Alaska 1985) (Moloso II), the Moloso 
estates prevailed, obtaining a judgment 
eventually satisfied for $2.3 million. Prior 
to the Moloso estates obtaining the settle 
ment money, however, Mission became in­
solvent and was unable to pay any part of 
the judgment. Home paid the entire judg­
ment in response to demands from the Me 
loso estates and the state.

Home filed suit against the state and 
CMOG, among others, claiming that there 
was no coverage under the policy and 
therefore it should be reimbursed its entire 
loss. Alternatively, Home sought reim­
bursement of the amount it paid in excess 
of $1 million, in addition to subrogation 
claims against other parties Home con­
sidered to be liable.

In response to Home's suit, CMOG as­
serted that Home was acting in bad faith

tion as lo whether Fcrrante Construction Co. is 
a member of this jo in t venture. The issue, how­
ever, is not material for purposes of this appeal.
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by denying coverage. To support this as­
sertion, CMOG sought discovery of Home's 
entire claims file. Included in Home's re­
sponse to the discovery request was an 
appendix identifying documents withheld 
on the basis of attorney-client or work 
product privileges. CMOG filed a motion 
to compel discovery or, at the least, to have 
the court or a special master conduct an in 
camera inspection of the documents to de­
termine the propriety of the privileges 
claimed. Home opposed this motion.

A special m aster was appointed who, af­
ter extensive briefing and a hearing, issued 
a recommendation that CMOG's motion to 
compel be denied. The master found that: 
(1) CMOG’s unsupported contention that 
Home's privilege claims may be invalid is 
not sufficient to require an in camera  re­
view of the documents: (2) Home has the 
right to prepare for and maintain a cover­
age action against CMOG and the assertion 
of privileges is therefore fully available to 
Home; (3) because there is an adversarial 
relationship with respect to the coverage 
issue, the "joint client" exception to privi­
lege assertions is not applicable: (4) United 
Serv. Auto. Ass'n v. Werley, 526 P.2d 28 
(Alaska 1974), which explicitly left open the 
question whether the "crime or tort” or 
"crime or fraud" parameters of the excep­
tion to the attorney-client privilege is appli­
cable in Alaska, id. at 32 n. 12, is no longer 
relevant because Alaska Evidence Rule 
503(d)(1)- adopted the narrower "crime or 
fraud” exception: (5) because CMOG did 
not plead or allege fraud, CMOG's motion 
to compel should be denied without preju­
dice; (6) even if CMOG were allowed to 
amend its pleadings, it failed to meet its 
burden of proving a prim a facie  case of 
fraud against Home; and (7) CMOG's brief­
ing of the work product exception was in­
sufficient as it did not show that CMOG is 
“unable without undue hardship to obtain 
the substantial equivalent of the materials 
by other means" as required by Alaska 
Civil Rule 26(b)(3).
2. Alaska Evidence Rule 503(d)(1) provides:

(d) There is no privilege under this rule: 
(1) F u rth e ran c e  o f  C rim e  o r  F raud . I f  the

services of the lawyer were sought, obtained

The superior court adopted the analysis 
and recommendation of the special master. 
Additionally, the superior court granted 
Home a protective order and directed 
CMOG to amend its answer and counter­
claim to include assertions of fraud. 
CMOG petitioned for review.

II. DISCUSSION
Subsequent to our grant of CMOG's peti­

tion for review, the superior court granted 
CMOG's motion for summary judgment on 
other grounds, ruling that Home was es­
topped to deny coverage for the loss at 
issue. As a result of this ruling, the issue 
before us may be technically moot. Never­
theless, because of the recurring nature 
and importance of the issue, we address it. 
See Hayes v. Charney, 693 P.2d 831, 834 
(Alaska 1985) (mootness determination ulti­
mately left to discretion of the court); 
State v. Thompson, 612 P.2d 1015, 1016 
(Alaska 1980) (recurring nature of problem 
is valid justification for reviewing techni­
cally moot issue).

A. SCOPE OF THE TERM "FRAUD" 
FOR PURPOSES OF THE CRIME 
OR FRAUD EXCEPTION TO THE 
ATTORNEY-CLIENT PRIVILEGE.

CMOG argues that the superior court 
erred in relying on the special m aster's 
conclusion that Werley is no longer good 
law. CMOG points out that M unn v. B ris­
tol Bay Hous. Auth., T il  P.2d 188 (Alaska 
1989), reaffirmed the validity of Werley. 
fd. a t 195.

Additionally, CMOG asserts that neither 
M unn  nor Werley defined "civil fraud” in 
as stringent a manner as the superior court 
in this case. CMOG argues that "fraud,” 
as the term is used in Alaska Evidence 
Rule 503(d)(1), is defined broadly. CMOG 
asserts that M unn  supports the proposition 
that fraud includes situations where there 
is a "bad faith purpose" for a party’s ac­
tions. See id. CMOG cites the Evidence 
Rules commentary in support of its view

or used to enable or aid anyone to commit or 
plan to commit what the client knew or rea­
sonably should have known to be a crime or 
fraud.......
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that the court should focus on Home's in­
tentional or reckless disregard of CMOG's 
rights. The commentary to Alaska Rule of 
Evidence 503(d)(1) cites 8 J. Wigmore, Evi­
dence § 2298 (J. McNaughton rev. 1961) for 
the proposition that the attorney-client 
privilege "does not extend to advice in aid 
of future wrongdoing."

CMOG is correct in its statem ent that 
neither M unn  nor Werley defined “civil 
fraud” in as stringent a manner as the 
superior court or Home suggests. The 
adoption of Alaska Evidence Rule 503(d)(1) 
is not indicative of this court’s intent to use 
a narrow "crime or fraud" standard.

[1] We do not now, nor have we ever 
deemed it permissible for a client to use the 
attorney-client privilege to exclude from 
discovery "advice in aid of future wrongdo­
ing.” See Commentary to Alaska Rule of 
Evidence 503(d)(1); see also 8 J. Wigmore, 
Evidence § 2298 (J. McNaughton rev. 
1961); M unn, 777 P.2d at 194; Werley, 526 
P,2d a t 32. Consequently, we decline to 
accept Home's argum ent that “crime or 
fraud" should be narrowly defined, and 
hold that services sought by a client from 
an attorney in aid of any crime or a bad 
fa ith  breach of a duty are not protected by 
the attorney-client privilege. See, e.g., 
Werley, 526 P.2d at 33 ("[w]hen an insurer 
through its attorney engages in a bad faith 
attem pt to defeat . . .  the rightful claim of 
its insured, invocation of the attorney-client 
privilege for communications pertaining to 
such bad faith dealing seems clearly inap­
propriate") (footnote omitted). "Acts con­
stituting fraud are as broad and as varied 
as the human mind can invent. Deception 
and deceit in any form universally connote 
fraud. Public policy demands that the 
‘fraud’ exception to the attorney-client priv­
ilege . . .  be given the broadest interpreta­
tion." In re Callan, 122 N.J.Super. 479, 
300 A.2d 868, 877 (Ch.Div. 1973), a ffd , 126 
N.J.Super. 103, 312 A.2d 881 (App.Div. 
1973), rev’d on other grounds, 66 N.J. 401, 
331 A.2d 612 (1975) (interpreting New Je r­
sey Evidence Rule 26 which is substantially 
equivalent to Alaska Evidence Rule 
503(d)(1)).

The policy of promoting the administra­
tion of justice would not be well served by 
permitting services sought in aid of miscon­
duct to be cloaked in the attorney-client 
privilege. See id. a t 878; Fellerman i>. 
Bradley, 99 N.J. 493, 493 A.2d 1239, 1245 
(1985). See also 8 J. Wigmore, Evidence 
§ 2298 at 577 (J. McNaughton rev. 1961) 
(the attorney-client privilege should not 
"protect a deliberate plan to defy the law 
and oust another person o~ his rights, 
whatever the precise nature of those rights 
may be”); E. Cleary, McCormick on Evi­
dence § 95 at 229 (3d ed. 1984) ("it would 
be a perversion of the privilege to extend it 
to the client who seeks advice to aid him in 
carrying out an illegal or fraudulent 
scheme").

B. IN  CAMERA REVIEW.
The next question is whether the "crime 

or fraud" showing must be made with evi­
dence entirely independent of the communi­
cations a t issue. In answering this ques­
tion we must examine the role of in cam­
era inspections in determining the validity 
of a claimed privilege.

A balance must be reached between al­
lowing in  camera review based on a par­
ty’s unsupported assertions that the "crime 
or fraud" exception applies, and requiring 
a party to meet the same quantum of proof 
for in  camera inspections as would ulti­
mately be necessary to overcome the privi­
lege. This balance is struck by requiring a 
lesser evidentiary showing for allowing in 
camera  inspection than is required ulti­
mately to overcome the privilege.

[2] In United States v, Zolin, —  U.S.
 , 109 S.Ct. 2619, 105 L.Ed.2d 469
(1989), the Supreme Court was faced with 
much the same issue as that presented to 
us. The Supreme Court struck a balance 
between too much judicial inquiry, which 
"would force disclosure of the thing the 
privilege was meant to protect," and "a 
complete abandonment of judicial control 
[which] would lead to intolerable abuses." 
Id. 109 S.Ct. a t 2630 quoting United States 
v. Reynolds, 345 U.S. 1, 8, 73 S.Ct. 528, 
532, 97 L.Ed. 727 (1953). The Court stated:
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Before engaging in in cam era  review to 
determine the applicability of the crime- 
fraud exception, “ the judge should re­
quire a showing of a factual basis ade­
quate to support a good faith belief by a 
reasonable person," . . .  that in camera 
review of the materials may reveal evi­
dence to establish the claim that the 
crime-fraud exception applies.

Id. 109 S.Ct. a t 2631 (citation omitted),
The Court further stated:

Once that showing is made, the deci­
sion whether to engage in in camera  
review rests in the sound discretion of 
the district court. The court should 
make that decision in light of the facts 
and circumstances of the particular case, 
including, among other things, the vol­
ume of materials the district court has 
been asked to review, the relevant impor­
tance to the case of the alleged privi­
leged information, and the likelihood that 
the evidence produced through in cam ­
era review, together with other available 
evidence then before the court, will es­
tablish that the crime-fraud exception 
does apply. The district court is also 
free to defer its in camera  review if it 
concludes that additional evidence in sup­
port of the crime-fraud exception may be 
available that is not allegedly privileged, 
and that production of the additional evi­
dence will not unduly disrupt or delay 
the proceedings.

Id.
[3] We think the balance struck by the 

Supreme Court is a prudent one, and thus 
adopt it for use by our courts. Whether an 
in camera inspection is the proper method 
in this case to determine if CMOG can 
make a prim a facie  case of bad faith on 
Home's part is another question.

3. The exclusion reads:
This insurance does 1101 apply:

(b)(1) if the insured is an architect, engineer 
or surveyor, 10 bodily in ju ry or property dam­
age arising out o f professional services per­
formed by such insured, including
(i) the preparation or approval o f maps, 

drawings, opinions, reports, surveys, change 
orders, designs or specifications, and
(ii) supervisory, inspection or engineering 

services:

5 9 5  ( A l a s k a  1 9 9 0 )

First, Home knew of the exclusion in the 
policy from the beginning/1 Prior to decid­
ing whether to accept the tender of de­
fense, Home's own territorial supervisor 
stated that she “did not recognize any cov­
erage defenses.. . . ' '

CMOG asserts that it “relaxed its vigil" 
once the tender was accepted by Home. 
CMOG states that it had no idea Home was 
considering a coverage defense until after 
Moloso /, a t which time Home sent CMOG 
a reservation of rights letter.

Home justified the time lapse between 
accepting the tender and sending the reser­
vation of rights letter by implying that it 
did not become aware of the possible appli­
cability of exclusion (b) until August 12, 
1982. CMOG, however, cites to the record 
to show that Home was considering the 
coverage issue prior to August 12, 1982. 
The record includes correspondence, dated 
June 29, 1982 through July 28, 1982, which 
discuss the coverage issue and concludes 
that a reservation of rights letter should be 
sent immediately.

CMOG promptly rejected Home's reser­
vation of rights, a position with which 
Home's own claims manager agreed. 
Home never responded to CMOG’s rejec­
tion.

It was at this point, CMOG asserts, that 
the conflict of interest began. CMOG as­
serts that it was deliberately kept in the 
dark about the litigation so that Home 
could exercise sole control over the process. 
If Home lost it would assert a coverage 
defense. CMOG argues that this fall-back 
position gave Home confidence that it need 
not accept a reasonable settlement because 
it could always assert a coverage defense. 
As a result, CMOG asserts that Home

(2) if the indcmnilcc of the insured is an 
architect, engineer or surveyor, to the liab ility 
o f the indemnitee, his agents or employees, 
arising out of
(i) the preparation or approval o f maps, 

drawings, opinions, reports, surveys, change 
orders, designs or specifications, or
( ii) the giving o f or the failure to give d i­

rections o r instructions by the indemnitee, his 
agents or employees, provided such giving or 
failure to give Is the prim ary cause of the 
bodily in ju ry or property damage; .
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“substantially understated the fair settle- ing the case is not evidence of fraud be-
ment value of the case,” thus passing up cause Home did communicate with the at- In
opportunities for settlement and acting ad- torney for the state and had no reason to
versely to CMOG's interest, If true, this believe that the attorney would not also H
would, in our view, constitute a bad faith report to CMOG.
breach of Home s duty to defend the suit in conclude that CMOG has adequately
the best interest of the insured. presented a factual basis to “support a

Home contends that the fact that it wait- good faith belief by a reasonable person
ed so long to bring the coverage action is that in  camera  review of the materials
not evidence of fraud, because the time may reveal evidence to establish the claim
period was necessary to present a "united that the crime-fraud exception applies.”
front" in defense oi' the claims. Addition- Zolin, 109 S.Ct. at 2631. Home's seeming-
ally, according to Home, the admittedly ly belated reservation of rights letter and [
"late reservation of rights" letter is not its actions after the letter was sent are again
evidence of fraud, because (1) it is not clear sufficient to compel this conclusion. At the :
that a letter would be required in order for least, CMOG should have been kept in- narv
Home to assert a coverage defense, and (2) formed about the status of the case and »
if Home had really wanted to defraud any ongoing negotiations so that it could |l)s<-
CMOG, it would have relied on the letter in protect its interests.
refusing to pay the Moloso judgment. -p^e decision of the superior court is RE- other

Home additionally asserts that the settle- VERSED. for '
ment negotiations do not offer evidence of of t'e
fraud chiefly because the Molosos “never_______________J * \ _________  mail
once offered or even implied that they of an
would settle for an amount within The ment
Home’s policy limits.” Home also asserts ;
that its purported “failure to communicate" 
with CMOG about developments concern-
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Alaska Environmental Lobby, Inc.
P.O. Box 22151 Juneau, Alaska 99802 907-463-3366

T w e n t i e t h  L e g i s la t u r e  - F i r s t  S e s s io n

C S  f o r  S B  4 1  ( F i n ) :  "A n  A c t re la t in g  to  e n v iro n m e n ta l a u d its  to  
d e te rm in e  c o m p lia n c e  w ith  c e r ta in  law s , p e rm its  and  r e g u la t io n s ."

W h i le  th e  A la s k a  E n v i r o n m e n t a l L o b b y  w h o le - h e a r t e d ly  s u p p o r ts  
in d u s t r y ’ s e f f o r t s  t o w a rd s  v o lu n t a r i l y  c o m p lia n c e  w ith  e n v i r o n m e n ta l 
r e g u la t io n s ,  w e  s t r o n g ly  o p p o s e  C S S B  4 1 .  A c h ie v in g  c o m p lia n c e  w ith  
r e g u la t i o n s  w i l l  r e q u i r e  in d u s t r y  a n d  g o v e rn m e n t  to  w o r k  t o g e th e r . 
H o w e v e r , th e  b ro a d  la n g u a g e  o f  C S S B  41  c r ip p le s  o u r  a b i l i t y  to  e n fo rc e  
p r o t e c t io n  o f  A la s k a 's  e n v i r o n m e n t  and  p u b lic  w e lf a r e .  T h is  le g is la t io n  
g r e a t ly  o b s t r u c t s  e f f o r t s  t o  f in d  th e  b a la n c e  b e tw e e n  in c e n t iv e s  f o r  
r e s p o n s ib le  m o n i t o r i n g  a n d  e f f e c t i v e  e n fo r c e m e n t  o f  r e g u la t i o n s .  A n d  
w h i le  th e  r e m o v a l  o f  th e  la n g u a g e  in  th e  o r ig in a l  b i l l  th a t r e fe r e n c e d  
h e a lth  and  s a fe t y  la w s  c an  b e  c om m en d e d , m o s t  o f  th e  e n v iro n m e n ta l law s  
that a re  a f fe c t e d  b y  th is  b i l l  d i r e c t ly  im p a c t p u b lic  p ro te c t io n . T h e  A la s k a  
E n v i ro n m e n ta l L o b b y  o p p o s e s  C S S B  41  b ecau se :

• T h is  is  a b i l l  o f  s e c re c y . I t  w o u ld  k e e p  in fo rm a t io n  v i t a l  to  the
p u b lic 's  h e a l t h  a n d  s a fe t y  a n d  e n v i r o n m e n t a l p r o t e c t i o n  h id d e n  f r o m  
re v ie w  b y  th e  a g e n c ie s  w e  d ep en d  u p on  to  e n fo rc e  o u r  e n v iro n m e n ta l law s  
and  f r o m  th e  le g a l s y s tem  w e  d ep en d  u p on  to rem e d y  v io la t io n s  o f  these  
law s . I t  l im i t s  e m p lo y e e s ’ r ig h t  to  k n o w . I t  w i l l  h a v e  a c h i l l in g  e f fe c t  on  
e m p lo y e e s ’ a b i l i t y  to  d e fe n d  th e ir  r ig h t  to  s p e a k  th e  tru th  a b o u t w o rk p la c e  
a c t iv i t ie s  w ith o u t  fe a r  o f  r e p r is a l .  It  l im it s  th e  r ig h t  to  k n o w  o f  p ro p e r ty  
ow n e rs  n e a r  to  p o t e n t ia l ly  p o l lu t in g  in d u s t r ie s . T h is  b i l l  a l lo w s  s e c re c y  to 
r e p la c e  c o r p o r a t e  r e s p o n s ib i l i t y  an d  a c c o u n ta b i li t y .

• T h is  is  a b i l l  o f  a m n e s ty  to  in d u s t r ie s  th a t c o n c e a l o r  c o n d o n e
n o n c o m p lia n c e . Im m u n it y  f r o m  c i v i l  and  a d m in is t r a t iv e  p e n a lt ie s  is  bad
p u b lic  p o l i c y  a n d  e f f e c t i v e ly  rew a rd s  n o n -c o m p lia n c e . N o n -c o m p lia n c e  can  
o f te n  r e s u lt  in  e c o n o m ic  g a in . I f  a v io la t i o n  r e s u lt s  in  an e c o n o m ic  g a in  
o v e r  a n o n - v i o la t o r ,  a t te m p ts  s h o u ld  be  m ad e  to  r e c o v e r  the e c o n o m ic
g a in . A d d i t i o n a l ly ,  p e n a lt ie s  and  f in e s  a re  the m a in  t o o ls  tha t r e g u la to r s  
h a v e  to  e n c o u ra g e  c o m p lia n c e . T h is  b i l l  le t s  c r im e s  g o  u n p u n ish e d  and  
e n c o u ra g e s  v i o la t o r s  to  p r o f i t  at the e x p e n se  o f  la w -a b id in g  c om p e t ito rs .

O V E R
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T h is  is  a fu l l - e m p lo y m e n t  b i l l  f o r  a tto rn e y s . T h is  b i l l  w i l l  c re a te  m o re  
c o n fu s io n , l i t ig a t io n  and  e x p e n se  re g a rd in g  the e n fo rc e m e n t  o f  r e g u la t io n s . 
T h e  fa c t  th a t the A la s k a  D e p a r tm e n t  o f  L a w  has p ro p o s e d  o v e r  a d o z e n  
am en dm en ts  to  th is  b i l l  to  h e lp  c la r i f y  its  la n g u a g e  is  am p le  e v id e n c e  o f  its 
a m b ig u it y . M a n y  q u e s t io n a b le  a sp ec ts  o f  th is  b i l l  w i l l  o n ly  be  a n sw e red  
d u r in g  l i t ig a t io n . T h e  “ c on s tru e d  b r o a d ly ”  la n g u a g e  in  the d e f in i t io n s  w i l l  
p u l l  in  a l l  m an n e r o f  fe d e ra l ,  stat< and  m u n ic ip a l law s .

E n v i ro n m e n ta l r e g u la t io n s  a re  p a ssed  o u t o f  n e c e s s ity : in d u s t ry  has a 
le s s  th a n  a d m ira b le  r e c o rd  o f  s e l f - r e g u la t in g .  T h e  p u b l i c ’ s h e a lth  and  
s a fe t y  m u s t  c o n t in u e  to  be  p ro te c te d , p a r t i c u la r ly  in  t o d a y ’ s h e a te d  
c o m p e t i t iv e  c lim a te  w h en  in d u s t r y  is  m o re  l i k e l y  to  c u t  c o rn e r s  f o r  
e c o n o m ic  a d v a n ta g e . T h e  A la s k a  E n v i ro n m e n ta l L o b b y  su g g e s ts  tha t the 
in te n t o f  C S S B  41  c o u ld  be m et by  the A la s k a  D e p a r tm e n t  o f  E n v iro n m e n ta l 
C o n s e r v a t io n  a d o p t in g  a s e l f - p o l i c in g  p o l i c y  s im i la r  to  E P A ’ s th a t w o u ld  
p r o v i d e  c le a r  in c e n t iv e s  th r o u g h  le n i e n c y  f o r  s e l f - d i s c l o s u r e  a n d  
c o r r e c t io n s  w ith o u t  th e  u n n e c e s s a ry  p r i v i le g e  a n d  im m u n it y  p r o v i s io n s  
c o n ta in e d  in  th is  b i l l .

S u san  E . S c h ra d e r , E x e c u t iv e  D ir e c to r  
4 / 7 / 9 7
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To : H ou se  Jud ic ia ry  C om m ittee :

Rep . Joe G reen , C ha irm an  Rep . C on  Bunde
Rep . Jeannette James Rep . B rian P o rte r
Rep . N o rm an  R okebe rg  Rep . E than B e rkow itz
Rep . E ric C ro ft

R e : SB 41- E n v ironm en ta l se lf-aud its

The  R eg iona l C itizens ’ A d v iso ry  C ounc il o f P rince W illiam  Sound (RC A C ) is 
an  in dependen t n on -p ro fit  c o rp o ra tion  w hose m iss ion  is to p rom ote  
e n v iro nm en ta lly  sa fe  op e ra tion  o f  the A lyeska  te rm ina l and associated 
tankers . RCAC 's 18 m em ber o rgan iza tion s are com m unities and bo roughs 
im pacted by  the 1989 Exxon V a ld ez O il Sp ill, as w e ll as < om m erc ia l fish ing , 
aqu acu ltu re , N a tive , rec reation , tou rism  and env ironm en ta l rep resentatives.

W e  appreciate the op p o rtu n ity  to com m ent on  SB 41. W e do  suppo rt the b i l l ’s 
fu n d am en ta l goa l: to  fo s te r g rea te r com pliance w ith  env ironm en ta l 
requ irem en ts th rough  a coopera tive  app roach that encourages regu lated 
entities to  fin d  and correct p rob lem s, themselves. W e be lieve that 
fu nd am en ta l goa l can be m et, w h ile  s ti ll p rotecting the public's righ t to know  
and  the gove rnm en t’s resp on s ib ility  to enforce.

W e suppo rt the p ro v is ion  in  SB 41 that ensures regu la to rs w ill no t use the 
se lf-a u d it to in itia te  litig a tion  fo r  a se lf-d isc losed offense . N o r  do we oppose 
the p ro tec tion  from  pun itive  pena lties fo r  v io la tion s d iscovered th rough  a 
se lf-aud it. H ow eve r, the b i l l in  its cu rren t fo rm  goes too  fa r b y  granting 
b lan ke t im m un ity  from  leg itim ate litig a tion  fo r  se lf-d isc losed  offenses. It  is 
p r im a r i ly  this aspect o f  SB 41 that w e oppose.

A s w e and others noted las t year, the b lanket im m un ity  is neither necessary 
as an  incentive, n o r  in  the pub lic  interest.

W e  suggest instead that the b i l l  p roh ib it agencies from  in itia ting c iv il o r 
adm in is tra tiv e  litig a tion  based so le ly  on  an env ironm en ta l aud it repo rt. This 
is the p rov is ion  used b y  the EPA  in  its p o licy  and it m akes m uch m ore  sense.
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I t  ensures both fairness to the regu la ted entity and appropriate protections to 
the pub lic .

W e  suggest add itiona l changes to im p rove  the b ill:

• A dd  m ore precision to the language o f  the standards. As w ritten, the b i ll is 
v e ry  vague. For example, d isc losu re o f a v io la tion  must occur "p rom p tly ."  
The EPA  po licy  requires d isc losu re w ith in  10 days. There are num erous other 
instances in the b ill where standards are vague and open to broad 
in te rp re ta tion .

•  E lim inate the language, which now  creates a safe haven fo r  v io la to rs , b y  
tigh ten ing the cond itions and requirem ents fo r  immunity :

- the v io la to r shou ld  not be able to create a permanent safe haven by 
announcing repeated o r continuous se lf-aud its o r by  announcing an aud it 
a fte r it has reason to be lieve a v io la tion  m ay have occurred;

- d isclosure o f a v io la tion  shou ld  no t sh ie ld the v io la to r from  
prosecu tions fo r o ther v io la tions based on the disclosed facts, o r which are 
d iscovered because o f  the disclosed facts. The b ill as curren tly w ritten w ou ld  
le a d  to m ore litigation and w ou ld  e ffective ly  sh ie ld a v io la to r from  fu tu re  
investigations and prosecu tions, even fo r  v io la tions not v o lu n ta r ily

Thank  you fo r  the opportun ity  to comment. W e are w illing  to w o rk  w ith  y ou  
to  ensu re that this leg is la tion u ltim ate ly  achieves its goals, w ith an 
app rop ria te  balance o f fairness to those w ho are regulated, and to the pub lic 
se rved by regu la to ry  oversight.

S in ce re ly ,

disc losed .

T ex Edwards, President

cc. Sen. Georgianna Lincoln
5on. Jorry Ward 
Rep. Alan Austerman 
Governor Tony Knowles 
RCAC Board of Directors

Sen Jerry Mackie Sen. John Torgerson
T?uji Clinw V i i I i I im  R r j i  M s i i t  T T n i lj j , in i
Rep. Gail Phillips Rep. Gary Davis

Paul Richards, Alyeska Pipeline Service Co.
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April 7. 1997

Governor Tony Knowles 
Slate Cnpilol Building 
P.O. Box 110001 
Juneau. Alaska 99* 11-(MX.) I

Re: Senate Bill 41

Dear Governor Knowles:

I am writing to urge you to protect the public's righc-to-know about pollution and worker 
safety issues by rejecting Senate Bill 41.

At the most basic level, SB 41 is a cloak lor industry to conceal important information 
about accident safety assessments, certain emissions test data, on- and off-sirc pollution 
and other health and safely problems at a facility. A 1995 study by Arthur D. Little found 
that nearly 90%  of U.S. corporations conduct environmental audits as pan of normal 
business practices. Thus, responsible bu sin esses a lready incorporate  env ironm en ta l 
au d its  into their everyday practices, because  it m ake s g o od  business sense. As one 
commentator noted, environmental audit privileges arc "like replacing a brand new car 
because it has a flat lire:" in short, legal privileges are an extreme, response to a liotl-issuc

Throughout the history of the common law. courts and legislatures have been loath to 
expand the sphere of evidentiary privileges. The United States Supreme Couri has often 
cited the proposition that "the public . . .  has a right to every man’s evidence,"' and in the. 
case involving President Nixon's tapes, it ruled that privileges and other exclusionary 
rules "are not lightly created nor expansively construed, for they are in derogation of the 
search for the truth."' If the Supreme Court refused to create a new privilege for the 
President of the Lrniled States, it’s ludicrous to extend such privileges to polluters.

Another criticism of audit privileges is that they will increase contusion and stimulate 
increased litigation, particularly for corporate "bad actors" set on maximizing profit at the 
expense of health and environmental safeguards. For example, Waste Management. Inc.

1 United States v. Bnan. 330 U.S. 323, 331 (1050).
I tailed Stares v. Nixon. 4 18 U.S. f>83. 710(1074 >
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(.WMX) h.ii been a primary advocate lor audit privileges nationally, and after Ohio 
passed an audir bill, WMX promprly moved to quash information to Ohio citizens 
concerned about a hazardous landfill in their ncighboihood. This is hut one example, but 
it. demonstrates an important point: dcep-pockoied corporations can and will use audit 
privileges to frustrate the public's legitimate right-to-know about hazards in their 
communities.

Finally. S.B. 4 1 would waive all civil penalties for self-disclosed violations. This 
provision would remove any incentive - other than corporate morality - for businesses to 
comply with environmental regulations, and would set a horrible public policy precedenr. 
Imagine if every speeder in the state could simply admit to the officer lliat he or she had 
been speeding in order lo escape liabiliry. If anything, violators should he held to pay the 
economic benefit realized as a result of the self-disclosed violation, in which case they 
would not he at a competitive advantage v is . their competitors who have, chosen to 
comply with applicable safeguards.

The arrnrncy-cliexit and attorney workproduct exclusions are two longstanding privileges 
which already safeguard businesses during self-critical analyses. Furthermore, the 
Environmental Protection Agency embarked on an exhaustive stakeholder process to 
consider the audit privilege issue, and decidedly rejected all legal privileges for self- 
reported violations.

S.B. 41 is yet another attempt to wrest power from citizens and vest it in corporate 
managers charged with maximizing returns for shareholders and others. It will not 
improve environmental compliance, Please help stop this dangerous trend and reject 
S.B. 41.

Very truly yours.

Robert W. Shavclson 
Executive Director
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C O U N C I L  O F  A L A S K A  P R O D U C E R S
Position on SB 4 1  

Environmental Self-Audits

The Council of Alaska Producers strongly supports CSSB 41. This bill is the 
product of nearly two years of careful scrutiny and debate. It establishes a 
rational framework for encouraging Alaska business - large and small - to 
conduct regular self-audits of their environmental operations and policies 
and correct any problems discovered through this process.

We believe that the carefully balanced combination of qualified privilege for 
the audit work product and qualified immunity for properly disclosed 
violations will greatly benefit the people of this state by improving 
environmental practices and fostering a cooperative, common sense 
approach to environmental protection.

We do not agree with critics that this legislation will allow industry to get 
away with something. There are many safeguards built into SB 41 that 
prevent the use of audits to hide facts or otherwise shield bad guys from 
appropriate penalties. However, while the bill is generally acceptable in its 
current form we are willing to continue to work with all interested parties to 
resolve remaining concerns.

W e’d like to thank and congratulate Senator Leman and staff member Mike 
Pauley for promoting this modern approach to environmental regulation 
and for their tireless efforts to facilitate reasonable compromise on the 
issues. W e’d aiso like to compliment the Knowles Administration for its 
willingness to work with the Sponsor and others to reach a reasonable 
compromise.

This bill’s time has come. We urge passage this session.

—"7 | kl
Dated this  day of April, 1997.

B
For: i n e  uouncn o t  M i^ sK a  Producers



Mailing Addruss: P.O. Box 240845 
Anchorage, Alaska 99524-0845

INTERNATIONAL 
ASSOCIATION OF 
DRILLING CONTRACTORS

H A N D  D E L IV E R E D

M arch 20, 1997

The Honorable Joe Green 
Chair, House Judiciary Committee 
Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801

R e : H ea r in g  Schedu le fo r  SB  41 , “ A n  A ct re la tin g  to env ironm en ta l aud its to
de te rm ine  com p liance w ith certa in  law s, pe rm its  and regu la tion s”

Dear Representative Green:

SB 41, “An Act relating to environmental audits to determine compliance with 
certain laws, permits and regulations,” passed the Senate yesterday by a vote o f 16 to 3. 
The bill will be before the full Senate again for reconsideration on Friday, March 21, 
1997, and, assuming the bill passes, it will be ready for transmission to the House that 
afternoon. I have written to Speaker Phillips requesting that the first House referral be to 
the Judiciary Committee. Today, Kyle Parker also met with Mike Heatwole on my 
behalf to request the same referral. I understand from Kyle that the Speaker has agreed 
that your committee will receive the bill on Monday. Therefore, I am writing today to 
encourage you to schedule SB 41 for an immediate hearing in the House Judiciary 
Committee pending passage and referral.

As I mentioned when we met in Juneau earlier this month, passage o f “self-audit” 
legislation this session is critical to the members o f the Alaska Chapter o f the 
International Association o f Drilling Contractors (“IADC”), and we feel that, as 
introduced and amended in the Senate, this bill represents a good start toward the goal o f 
developing a responsible, cost-effective incentive program that encourages voluntary 
compliance with environmental laws.

An increasingly common and salutary feature o f the operator-drilling contractor 
relationship in Alaska involves the exchange o f information between an independent 
contractor and its principal. SB 41 creates a privilege for voluntary environmental self­
audits and establishes a qualified immunity for conditions that are discovered and 
reported in the course o f those audits. The extension o f this privilege and immunity to 
our industry, which was accomplished by the amendments adopted by the Senate Finance

THE ALASKA CHAPTER 
OF THE



The Honorable Joe Green .. . .
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Committee at the request o f  the sponsor, will enable operators and drilling contractors to 
more readily share the results o f self-evaluative reviews without having to worry that an 
enforcement agency or other litigant will use the results o f such audits against them. For 
this reason, we believe that SB 41 would be extremely beneficial in that it would allow us 
to concentrate on the reduction o f remaining deficiencies, rather than focusing on the 
legal nuances o f protecting audits and restricting the sharing o f those audits with other 
entities in the workplace.

As I mentioned above, passage o f “self-audit” legislation this session is critical to 
the members o f  the Alaska Chapter o f the IADC. The drilling contractors in Alaska are 
in the process o f re-negotiating our contracts with BPXA and ARCO; and, a new 
responsibility the operators have asked that we assume requires us to develop and 
implement our own health, safety and environmental programs. This is a responsibility 
we are happy to take on; however, in order for this new approach to work effectively, we 
will need to be able to review the implementation o f our individual programs and share 
the results o f those reviews with the operators and other oilfield contractors with whom 
we work. The operators and oilier oilfield contractors, in turn, will need to share their 
reviews with us. The privilege and immunity created by SB 41 will simplify this sharing 
o f  information.

Several drilling rigs operating on the slope already are working under these re­
negotiated contracts — I guess one might say that we have put the cart before the horse by 
completing these contracts prior to implementation o f self-audit” legislation. But, as 
you know, in the increasingly competitive, world-wide economy in which Alaska’s oil 
industry must compete, we cannot always wait for government to lead the way when it 
comes to identifying better ways o f doing business. In fact, in this instance, we are 
hopeful that government will take our lead and recognize that state law must be changed 
immediately to reflect the new realities o f the workplace.

I am available to meet with you at your convenience to discuss this legislation, 
and I am prepared to travel to Juneau to appear before the House Judiciary Committee 
and testify in support o f the bill. I look forward to working with you and the members o f 
the Judiciary Committee on this legislation. Again, because this legislation is so critical 
to the industry, I hope that you will be able to make time in the Judiciary Committee’s 
schedule to hear the bill immediately following your return from the Easter holiday.

Thank you again for your continued support, and I look forward to seeing you
soon.

Sincerely,

Randy Ruedrich, Chairman 
IADC, Alaska Chapter 
(907)563-5530 x-18
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R andy R uedrich , C hairm an 
IADC, A laska C hapter 
P.O. Box 240845 
A nchorage, AK 99524-0845

R andy,

The Judiciary  calendar is set for the next w eek and  because of the four day  
w eekend  over Easter, w e w ill no t be able to get m uch done un til the w eek of 
A pril 1st. W e have a couple of p riority  bills w hich are controversial - seem s they 
all have been  for the p ast m onth£w i\ich m eans the w eek of A pril 7th an d  w e will 
schedule it th a t week. W e suffer from  the age old problem  of Senate w an ting  
heard  b u t they  are gone so m uch  tha t they can 't get a round  to  the H ouse Bills -- 
strange it is th is w ay  every year.

 . /
Sincerely,

Joseph P. G reen 
S tate R ep resen ta tive  
D istrict 10
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U.S. Department of Justice
U n ite d  S ta te s  A tto r n e y  
D is tr ic t  o f  A la sk a  a t A n c h o ra g e

Ftd&ul&ulliHng A US. ConMh«un 
222 Wh i TthAvemt, »9, Hoorn 253 
Anchorcgt, Alciko 99513-2567

(907) 271-5071 
FAX (907)271-3314

April 4 ,1 9 9 7
i t  j

■ 7 . 7 X 1

Representative Joe Green 
Chairman, House Judiciary Committee 
State of Alaska 
State Capitol
Juneau, Alaska 99801-1182

Re: Senate Bill No. 41; An Act Relating to
Environmental Audits to Determine Compliance 
with Certain Laws, Permits, and Regulations

Dear Representative Green:

Last year I wrote you and other members of the House Resources Committee, 
and testified before that Committee, about my serious concerns over legislation which 
would establish an evidentiary privilege for environmental audits and create immunity 
for violators in certain circumstances. CSSB 199, the environmental audits bill 
considered by the legislature last year was not enacted into law. This year another 
environmental audit bill has passed the senate and has been referred to your Committee 

in the House: Senate Bill No. 41. While many of the provisions of former CSSB 199 
which I considered problematic have been modified in SB 41,1 believe the audit 
privilege and im m un ity  bill provisions of SB 41 arc nonetheless undesirable because: 
(1) there is no demonstrated need for these provisions; (2) the provisions impede 
enforcement efforts by allowing facts important to protection of public health and the 
environment to be hidden from public view and government officials; and (3) the
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provisions will mire civil and administrative enforcement efforts in a tangle of litigation.

I. The bill is not needed.

As the United States Supreme Court has recognized, environmental laws, like 
other laws designed to protect public health and safety, were created to regulate 
activities that “ ...touch phases of the lives and health of people which, in the 
circumstances of modern industrialism, arc largely beyond self protection.” United 
States v. Dotterweich. 310 U.S. 277. Since the public is powerless to protect itself from 
the effect of environmental violations, the law forces individuals and corporations who 
are responsible for non-compliance to remedy the situation in the face of criminal 
prosecution, or, often more likely, administrative or civil proceedings filed by 
government agencies or injured persons. The potential for such proceedings sends a 

powerful message that violation of environmental laws creates a duty to remedy the 
harm caused. An audit privilege would undercut this message by taking the 
extraordinary step of creating an evidentiary privilege that will have significance only 
where the duty to remedy has been violated. The public justifiably would be upset if 
the government were prevented from obtaining audit information regarding a violation 

that has led to death or serious bodily injury. An even greater disservice would be done 
to those injured or the survivors of those killed.1

‘Note that under See. 09.25,465(a)(6), a court nay order the disclosure, after a non­
public, in camera review, of “evidence of substantia] injury.” The scope of that exception Is 
ambiguous at best: h may be read to allow disclosure only of direct evidence of the fret that an 
injury has occurred or is threatened, act the causes and circumstances leading up to the injury. 
Certainly the violators* lawyers will so argue, As discussed more fully below, this is one of die

2
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A number of policies and a wide range of programs have been developed and 
implemented at the federal level to encourage and promote voluntary environmental 
auditing and compliance, without the need for a deleterious audit privilege or the 
unnecessary granting of blanket immunity. For example, the United States 
Environmental Protection Agency (EPA) adopted and published a broad and 
comprehensive policy on incentives for self-policing (including environmental auditing) 

to address exactly the concerns that have driven the proposed legislation here. (A copy 
of the January', 1997, EPA Audit Policy Update showing the success of the EPA self- 
policing policy is attached.) That policy is consistent with enforcement policies already 
existing within the Department of Justice. EPA also has developed a series of 
compliance assistance policies and initiatives to assist small businesses, particularly in 

creating and implementing self-evaluation programs. While audit privilege legislation, 
such as SB 41, is directed mainly at benefiting larger companies that already have self- 

examination and compliance programs in place, or can afford to install them, the needs 
of small businesses in this area are better met through targeted efforts and direct 
assistance. The EPA is ready, willing and able to meet with government and business 
people in Alaska to explore foe ways these policies and programs can be best adapted 

for use here.

The express purpose of SB 41 is to encourage businesses of all sizes to conduct 

audits so as to identify and correct improper practices and remedy any environmental 
harm that those practices may have caused. Section 1 of the bill specifically makes foe

many provisions o f  SB  41 that w ill operate to keep any enforcers and injured persons mired in 
expensive and time-consuming litigation.
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finding that self-audits “would be curtailed if a privilege for the audits were not 
available.” However, that finding does not square with available research. A Price 
Waterhouse survey on the subject, often cited by proponents of the audit privilege and 
immunity bills, acLually supports the proposition that privilege and immunity bills are 
not needed Seventy-five per cent (75%) of those surveyed already conducted 

environmental self-audits. Of those, over ninety per cent (90%) specified the audits 
were being performed for good business or proactive reasons. Of the twenty-five per 
cent (25%) which do not audit, the primary reason given by the companies was that 
their processes and products are perceived as having insignificant impact on the 
environment. An audit privilege bill would not change that.

Moreover, recently a research group headed by a professor of accounting at the 
Business School at the University of Texas conducted a study designed to evaluate 
claims such as SB 4Ps finding that audits would be curtailed unless a statutory privilege 
were available. Birendra K. Misbra, D. Paul Newman and Christopher H, Stinson, 
“Environmental Regulations and Incentives for Compliance Audits” to be published in 
the Journal of Accounting and Public Policy (Summer, 1997). The authors of the study 

conclude that “the regulator’s right to access [of company records] unambiguously 
increases the incentive for the firm to conduct a compliance audit....The argument that 

the right to access [by regulators] decreases the firm’s audit incentives due to the 
possibility of sclf-incrimiiiation, and therefore that laws restricting that access will 
increase the incentives of the firm to conduct compliance audits. ..is not consistent with 
our analyais,...As a result, die recent legislative initiatives in several states that protect 
environmental compliance audit reports as confidential business information, may be

4
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unnecessary or even counterproductive.”

Indeed, the experience o f other slates has shown that audit privilege and 
immunity bills are undesirable. Idaho’s governor, Phil Batt (Rep.), has announced that 
he will let that state’s audit legislation expire under its “sunset” provision because the 
bill has produced no tangible benefits. The States of Utah and Texas are revisiting their 
audit privilege laws, in each case in response to criticism from EPA that the laws 
prevent those states from fulfilling their enforcement obligations under federally 
delegated environmental programs. The Governor of New York, George E. Pataki 
(Rep.), recently announced that he will oppose any attempts to enact audit privilege and 
immunity legislation in that State.

In sum, significant incentives are already present for responsible operators to 
perform environmental self-audits and correct observed problems. Analysis and 
experience have shown that audit privilege and immunity bills actually may decrease 
existing incentives.

2. SB 41 will impede law enforcement efforts.

Unlike last year’s bill, SB 41 appears to apply only lo civil or administrative 
actions, not criminal prosecutions. However, a close reading of the basic audit 
privilege, Section 09.25.450, reveals that Ihe apparent inapplicability of the audit 
privilege to criminal proceedings is not so clear. Section 09.25.450(a)’s two sentences 
can be read entirely independently of one another. This could mean that under the first

5
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sentence an owner or operator could refuse to disclose, and prevent another from 
disclosing, the contents of an audit even when the information is sought pursuant to a 
grand jury subpoena in a criminal case. While under the second sentence, such 
information may be admissible in a criminal proceeding, it may be obtainable in the 
first insistence only in one of the ways specified under Section 09.25,460 (i.e., from 
a “source that was not involved in...the audit report”)- Even then, though, it appears 
under the first sentence that the owner-operator arguably still could prevent even such 
an independent source from disclosing the information to the extent that it was part of 

the “Confidential Selt-£valuation and Analysis” (as broadly defined in Section 

09.25.490(2)) portion oi the report. Thus, it appears that the exception for criminal 
violations may be more apparent than real.

If the drafters intended that the audit privilege not be used to block access to 
information in a criminal context, it is unclear why this bill does not explicitly say so. 

As opposed to SB 41* s ambiguous provisions, audit privilege and immunity legislation 
in other states has been made specifically inapplicable to criminal matters. Ambiguity 
like tfair. will only provide a way for those wishing to hide their criminality to delay and 

obsfurate legitimate investigations of environmental crimes.

Perhaps most importantly, even an explicit exclusion from criminal prosecution 
would not solve a fundamental problem with the bill. The fact is that at the beginning 
of an enforcement action it often is difficult to forete1’ whether the matter ultimately 
will proceed along an administrative, civil or criminal path. That determination is not 

made until authorities have a full picture of a violation-precisely the kind of

6
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understanding that SR 41 would obstruct Many criminal oases arc identified from what 
began as administrative or civil actions; as the government or private litigants develop 

evidence, the criminal nature of the violation becomes clear. Thus, the privilege 
applicable to civil and administrative actions has the effect of also shielding information 
about criminal conduct.

A major criticism of last year’s bill, CSSB 199, was that it would allow 

environmental violators, under the guise of an environmental audit to shield the 
evidence of violations, as well as the thought processes and conclusions of the auditors. 
In Section 09.25.450(a), SB 41 appears to limit the privilege to thought processes rather 
than underlying facts found in an audit. In particular, the privilege applies only to “the 

parts of the report that consists of confidential self-evaluation and analysis.” 
HOWEVER, THIS APPARENT UMTTATION DOES NOT REALLY EXIST. What 
subsection(a) seems to give, the definition section (Section 09.25.490) takes away. 
There, ‘‘Confidential Self-evaluation and Analysis” is defined very broadly to include 
facts, as well as analysis, since the definition includes “interviews with current or 
former employees, sealed notes and records of observations made by the auditor...”

3. SB 41 Will Produce Significant Wasteful Litigation.

It would be a poor lawyer indeed who could net use SB 41 to prevent persons 
legitimately seeking redress for actual injury or governmental agencies attempting to 

enforce environmental laws from obtaining important relevant infoimation. The 
provisions of this bill that will be subject to endless litigatio l are almost too numerous

7



0 4 ' 9 ' I F R I I  1 5 : 4 0  US ATTORNEY OFFI CE T E L : 9 0 "  r i  4 2 0 1 P. 0 0 9

to mention. As stated above, even in criminal grand jury proceedings, it can be 
expected that lawyers for environmental violators will be able to prevent the discovery 
of important evidence of their client’s violations or at least delay it for substantial 

periods.

Another example is found in Section 9.25.450(d), which relates to a person who 
actually observed or was involved in a violation and thereafter participated in an audit 
concerning that violation. The privilege would extend to the person’s knowledge about 
the audit, but not to his/her information from prior observations or involvement. In 
practice, this would set up a huge hurdle for injured parties or state regulators. 
Generally, the two sources of information could not be neatly separated. It would be 
malpractice for defendants’ lawyers not to raise this whenever an employee falls into 
die dual role, leading to extensive and otherwise unnecessary litigation. Moreover, this 
provision would be subject to great abuse. Unscrupulous companies would be able to 
use this to shield company employees who are witnesses to or commit violations and 
wrongdoing; they simply assign those employees/witnesses to auditing and seal them 

under the privilege. To gain access, the government would have to litigate under 

Subsection 09.25.450(d).

Another example of the opportunities for violators to block important 
environmental enforcement efforts i  found in Section 09.25.450(h). This subsection 
prevents the use of information disclosed in an audit to conduct a follow-up inspection, 
presumably to determine if the facility is now complying with the law and to protect 
public health and safety. This provision is particularly outrageous. Would the

8
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government be faced unth endless hearings to determine whether the inspectors were 
tainted with information from a disclosed audit? This may be another of the land mines 
scattered thought the bill that can be used to generate litigation and tie enforcement 

efforts in knots.

Still, another example is found in Section 9.25.450(i), which provides that the 
privilege is not supposed to interfere with the state regulator’s issuance of emergency 
orders. The problem, of course, is that the information critical to a decision on whether 
an emergency exists may be well be buried under a claim of privilege. In other words, 
SB 41 will keep from the public and their officials sufficient information to protect the 

public from immediate threats to health and the environment.

Under Section 09.25.450(b), the burden is on the government to demonstrate (in 

an in cam era  hearing) that one of the specified exceptions to the privilege applies. 
However, as a practical matter, the government rarely, if ever, could establish that any 

o f the five exceptions apply unless it had access to the audit (supporting documents, 
interviews, etc., as well as the report itself). Does the government get such access 
without a prim a  fa c ie  demonstration that an exception applies? In other words, is the 
hearing automatic in every case upon an application by the government? Should the 
bill pass, would the State seek such a hearing in most cases simply to determine 

whether any of the grounds for disclosure applied? Since the holding of an in  camera 
hearing would expose the attorneys and all other persons who participated in the 
hearing to the taint flowing from access to some or all of the reported issues, the State 
could be forced to “double staff” every matter that was the subject of such a hearing

9
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or to protect its ability to proceed without the audit in the event that the Court were 
denied the access sought in die hearing. This could amount to an enormous drain upon 
Alaska’s enforcement resources, which are already stretched almost pathetically thin. 
With all the hurdles posed for enforcers and injured persons in SB 41, potential harm 
well could become real, and actual harm could greatly worsen, while enforcers 
painstakingly attempt to work their way through foe provisions of SB 41 before reaching 
facts of foe violation hidden behind a claim of privilege.

In sum, potent incentives already exist for self-examination and correction of 
environmental violations. SB 41, while purportedly designed to encourage these 
activities, will only allow the most unscrupulous to avoid or interminably delay 
accountability for their actions at the expense of public environmental health. 

Accordingly, I urge you and your committee to reject this bill.
Veivtfuly yours,

A A

^ROBERT 
United States

RCB:kjm 

Attachment

10
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A u d i t  P o l i c y  U p d a t e

F R O M  T H E  A S S IS T A N T  A D M IN IS 1 R A  T O R :

V oluntary auditing programs play an important role in helping 
companies meet their obligations to comply with environmental law. 
EPA’s Audit Policy, effective in January of 1996, encourages 

self-policing hy cutting penalties for any violations that arc discovered, 
disclosed and corrected through voluntary audits or compliance management 
programs. Nor will EPA recommend criminal prosecution of regulated 
entities in these circumstances, although individuals remain liable for then- 
own criminal conduct. The policy includes safeguards to protect the public 
and the environment, excluding violations that may result in serious harm or 
risk, reflect repeated noncompliance or criminal conduct, or allow a company 
to realize a significant economic gain from its noncompliance. (See page 1 for 
a more complete summary).

So far, 105 companies have disclosed violations under of the policy proving 
that environmental auditing an. be encouraged without blanket amnesties or 
audit privileges that would excuse serious misconduct, frustrate enforcement, 
encourage secrecy, boust litigation, and/or lead to public distrust. This 
newsletter is the second in a series of updates on implementation of EPA’s 
audit policy, and includes information on settlements, interpretive guidance, 
and similar state policies. A complete copy of the audit policy and copies of 
settlements discussed below can be obtained by calling (202) 260-7548 or 
faxing (202) 260-4400 and referencing docket number C-94-01. For more 
information, call Brian Ricdel, editor of A udit Policy Update, at (202) 564- 
4187.

idSiCompahies ;

Under AudJtPoiicy
*'* ''I

I  To date, 105 companies; f 
bave & lo s ^ r<mvifprii' !,?' 
mental w'oltttensittnprc .

the r̂ A'interim;.and O M ,
A tu^elf^ ltcnig^" fy \: v 
Pbllciei Among thMe ;:. 
di^jnres;: BPA hw 
alretuty settled.caMaT''i . 
mttOTWth4d:compani(33 
and 48 facilities, mid has
agreed to waive ^ll'penal­
ties io most of these cases;

Three recent settlements 
are: featured in this ': • : 1 
month’s issue.: ; . ■

Steve Herman, Assistant Administrator 
Office of Enforcement and Compliance Assurance

Companies Receiving A ud it 
Policy Relief:
Acadia Polymers. Irongate. VA
Alyeska Pipeline, Pnirthoe Bay, AK (2 facilities)
Austin Sculpture, Pharr, TX
Auto Trim. Inc., Brownsville, TX
Baldwin Piano & Organ, Tiumann, AR
Bortec Industrial Inc., El Paso, TX
BP Exploration & Oil, Inc., Pott Angeles, WA
CENEX, Laurel, MT
Clearwater Co., Pittsburgh, PA
Coilcraft, Inc., El Paso, TX
Cook Composites & Polymers, N. Kansan City, MO
General Electric Corp„ Waterford, NY

|  Gobar Systems, Inc., Brownsville, TX 
Goulston Technologies, Inc., Mnnme, NC 
Hasbro, Inc., El Paso, TX 
Invacarc, Inc., McAllen, TX 
Kingsford Products, Louisville, KY 
Koch Refining Co., Corpus Christi, TX 
Lambda Electronics, Inc., McAllen, TX 
Magnatek, Inc,, Brownsville, TX 
Mkiufumn Corp., Utica, NY 
Midwestern Machinery, Minneapolis, MN 
Minolta Co., Ramsey, NJ 
Nn.S'Ui Company, Stephenvili*, TX 
O’Neill Industries, Philadelphia, PA 
Outboard Marine Corp., El Paso, TX 
Ozwk-Mahoning Co., Tulsa, OK 
Shure Brothers, Inc., El Paso, TX 
Siemens Electromechanical Co., El Paso, TX 
Siraplot Dairy Products, Nampa, ID 
Sunbeam-Oster Co, Bay Springs, MS 
Sunbeam-Oster Co., Coushatta, LA 
Sunbeam-Oster Co., Hattiesburg, MS 
Sunbeom-Ortcr Co., McMinnville, TN 
Sunbeam-Oster Co., Neosho, MO (2 facilities) 
Sunbeam-Oster Co., Shubata, MS 
Sunbeam-Oster Co.. Waynesboro. MS 
Transportation Electronics, El Paso, TX 
TRW Vehicle Safety Systems, McAllen, TX 
TRW Automotive Products Remfg., McAllen, TX 
Toccor Electronics, Inc., Brownsvillo, TX 
Thomson Saginaw Ball Screw. Saginaw, MI 
Unocal Corp., Cook Inlet, AK 
Vastrn Resource*. Inc,, La Plain County, CO 
Wells Manufacturing Co., McAllen, TX 
Zeneca, Inc., Wilmington, DE

B reakdown o f S e ttiam an ts Dy Typa
RCfVv

TBCA

CAA

c e r c l a  2 a  

CWA214

6PCRA 
To4W»i 40 MsiRMtn, 41 fad HU>t
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GE: Curbing Methanol Emissions from 
Storage Tanks
General Electric, Inc. voluntarily discovered, disclosed 
and corrected violations o f  the Clean A ir Act (CA A ) at 
its silicone manufacturing facility in Waterford, New 
Y o rk . The vio lations resulted from  a lack o f  proper 
po llu tion contro l equipment oh two methanol storage 
tanks. Methanol fumes are a hazardous air pollutant that 
contributes to smog and can cause seiiuus health 
problems. EPA  and the Department o f  Justice agreed to 
waive the substantial “ gravity-based" component o f  the 
penalty, which reduced the actual penalty in the case tn 
$60,684, reflecting the amount o f  economic benefit the 
company gained from noncompliance.

■■■11
"T h is is  a  g r e a t  e x a m p le  o f  w h a t h a ppens w hen  
c o m p a n ies  e xa m in e  th e ir  fa c ilitie s , iden tify  
p ro b le m s , f i x  them , a n d  le t th e  p u b lic  know . I t  
illu s tra te s  th is  A d m in is tr a tio n 's  com m itm en t to 
p ro v id e  in c en tive s  f o r  those  w ho  p er fo rm  p ro m p t I
a n d  re sp o n sib le  e n v iro n m e n ta l a u d its ." I

Lois Schiffer, Assistant Attorney General) 
Environmental and Natural Resources Division I 

Department o f Justice |

VASTAR; Cutting CO Emissions
Vastar Resources Inc., a natural gas production company, 
voluntarily discovered, disclosed and corrected Clean Air Act 
(CAA) violations involving lack of proper pollution control 
equipment to limit the emission of carbon monoxide (CO) hi 
facilities located on the Southern Ute Indian Reservation in 
La Plata Counry, Colorado. High levels of CO can cause 
serious health problems -  especially for young children, 
elderly and those with heart and respiratory ailments. 
However, EPA does not believe that CO levels were that high 
in this case. The company disclosed the violations after it 
took over operation of the facility from another company and 
conducted a compliance audit. The company then quickly 
hmnght itself into compliance by installing the proper control 
equipment, which will reduce CO emissions by 3,700 tons or 
80% per year. Because the company met all of the couililium 
of the Audit Policy, the gravity-based penalty of several 
hundred thousand dollars was waived. Under the settlement, 
the company’s penalty was limited to $137,949, which 
represents the economic benefit the company gained from not 
initially installing the proper equipment.

Page 2

C E N E X : Helping Prevent Manufacture of 
Unsafe Chemicals

CF.NF.X. tnc.., a Montana company, disclosed and corrected 
its failure to file reports under the Inventory Update Rule 
(IUR) of the Toxio Substances Control Act (TSCA). The IUR 
requires manufacturers of chemicals listed on EPA's TSCA 
Inventory lo report current data on production volume, plant 
site and site-limited status. This data forms the basis for 
distinguishing which chemicals must undergo a review for 
health and environmental effects. Under the Audit Policy, 
EPA mitigated $318,750 which represents 75% of the 
unadjusted gravity-based penalty, resulting in a total penalty 
of $106,250,

OZARK-MAHONING: Cleaning Up & Reporting 
Spill of Ferric Su lfa te  & Hydrofluoric Acid______
Penalties were completely waived under the Audit Policy for 
the Ozark-Mahoning Company which voluntarily discovered, 
disclosed and corrected CERCLA and NPDES reporting 
violations at its Tulsa, Oklahoma facility. The company had 
failed to report to the National Response Center a spill of two 
CERCLA hazardous substances, ferric sulfate and 
hydrofluoric acid, in violation of CERCLA 103(a). The 
company promptly remediated the spill area and state 
authorities verified proper remediation.

In other violations, the company incorrectly reported pH 
values under ib NPDES permit on faur occasions. High 
acidity (pH) levels in waters can have a profoundly harmful 
effect on water quality and ecosystems. Accurate reporting 
of pH levels is critical for monitoring and maintaining water 
quality and ecosystems. Because the company met all of the 
Policy conditions and did not gain economically from the 
CERCLA and NPDES violations, the penalties were reduced 
to zero. Ordinarily the penalties for thee* types would have 
been approximately $8,250 for the CERCLA violation and 
$40,000 (£10,000 maximum for each) for the four NPDES 
violations.

£ PRAISE fo r  EPA'S POLICY £
°  “It is an excellent policy which worked as intended in our case. ° 
£  Compliance with the terms o f  the policy results in penalty % 
?  elimination or mitigation. This encourages proactive ?
g environmentally responsible behavior by companies trying to do g 
£  the right thing in terms o f  complying with our nations £
f  environmental taws. “ S
a Peter J. Platter a
£  Preiidlnt, Midwealcm Machinery Co., Inc £H *O 6
% "It [The Audit Policy] worked quite well fo r  us." “
% Rort Delgado o
*a Worehouia Manscer. Auitin Sculptum
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Settled Audit Policy Case/Matter Documents 
Contained in Audit Policy Docket
The Audit Policy Docket contains document related to cases 
and matters settled under the Audit Policy to date. Examples 
of documents include disclosure letters, EPA responses, 
Consent Agreements and Consent Orders, and letters of intent 
not to enforce. In addition, the Docket contains hundreds of 
other documents, such as the new Interpretive Guidance, and 
comments and letters related to the Policy and environmental 
auditing. The Docket is accessible by calling (202) 260-7548 
or faxing (202) 260-4400 and referencing docket number C- 
94-01.

Other Self-Disclosure Programs
The EPA Audit Policy is but one example ofhow compliance 
incentives have encouraged companies to disclose and correct 
violations without providing blanket amnesties. Other

examples include the TSCA Compliance Audit Program 
(CAP) and EPA Region 7*9 Subpart 000 (Clean Air Act, 
testing and reporting) Voluntary Compliance Program. 
Under CAP, about 125 companies disclosed approximately 
11,000 “substantial risk" TSCA section 8(e) reports in 
exchange for reduced penalties and an overall penalty cap of 
$1 million per company. Under the Subpart 000 program, 52 
nonmetallic mineral processing companies in Missouri self­
disclosed violations of air emission (NSPS) reporting and/or 
testing requirements in exchange for dramatically reduced 
penalties. In both programs, participants paid the economic 
benefit they gained from noncompIkiuuc. For more 
information about the TSCA CAP, call Caroline Ahearo at 
(202) 564-4163, or about the subpart UOO program, call 
Becky Dolph, at (913) 551-7281.

Summary o f A ud it Policy _______
Voluntary audit programs play an important role In helping 
companies meet their obligation to comply with environmental 
laws. EPA’a audit policy, effective In January of 1996, will 
greatly reduce and sometimes eliminate penalties for 
companies that discover, disclose and correct violations 
through voluntary audits or compliance management 
programs, while including safeguards to protect the public and 
the environment from the most serious violations.
*** The Policy requires companies to:

promptly disclose and correct violations, 
prevent recurrence of the violation, and 
rsmady any environmental harm.

“5* The Policy exclude*:
repeated violations,
violation! that raaalt in scriona actual harm, and 
violations that may present an imminent and 
substantial ondnngcrment

Corporations remain criminally liable for violations resulting 
irom willful or conscious avoidance of their legal duties, and 
individuals remain liable for criminal wrongdoing. EPA 
retains discretion to recover the economic benefit gained as a 
result of noncompliance, so that companies will not be able lu 
obtain an economic advantage over their competitors by 
delaying investment in compliance. Companies that do not 
discover violations through an audit or CMS, yet meet ell of 
the other Policy conditions, will receive 75% mitigation of 
gravity-based penalties.
The Final Audit/Self-Policing policy was published in the 
Federal Register on December 22, 1996 (60 PR 66706). It 
took effect on January 22, 1996. For further information, 
contact the Audit Policy Docket or call 202-564-4187.
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U N I V E R S I T Y  O F  A l a s k a  F a i r b a n k s  m p .

R isk  M anagem en t D ep a rtm e n t
1000  U n iv e r s i t y  A v e n u e  

PO B o x  7 5 8 1 4 0
Fairbanks. Alaska 99775-8140 • (907) 474-5497 • FAX (907) 474-5489

FA X E D  T O : 907 -465 -4316

A T T N : Rep resen tative Joe  G reen , Chairm an 
House Jud ic ia ry  Comm ittee

15 April 1997

Ms. Annette Kreitzer 
Aide to Senator Loren Leman 
Juneau, Alaska 998801

Re: Senate Bill 39: Reporting of Hazardous Substances

The University o f Alaska Risk Management Department and Hazardous Materials Department, 
fully supports the newly proposed version of Senate Bill 39.

The deleting of wastes from the Bill and the removal o f any reference to the Fire Marshal’s 
placarding program are major steps in the direction of making this a useable and also user 
friendly law.

Even though this.law will not apply to UAF, we appreciate your allowing us to comment and 
provide input to the process.

Thank you.

Sincerely,

Joe S. Adams II 
Director
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Alaska State Legislature

Please enter into the record my testimony to the house ju d ic ia ry
committee name

bllf/subiect(NOTE: The BUI is CS FOR SENATE Bi:

committee on _ n a t e  s m - A1    t dated Apm 7th. 1997 ,
BILL NO. 41(FIN)> che version 1 have Is SB0041D)

While I  appreciate the good intentions of the sponsors of this b ill, I  believe 
that i t  would remove public oversight of industry, and assume that industry would 
never cut comets on it 's  environmental responsibilities in order to increase profits. 
While I am aure that most people in private industry are conscientious and want to 
do the right thing, this b ill would give up entirely too much in the way of state 
authority to ensure the public's health and safety and the proper protection of our 
natural environment. Just as a bank teller would not push a pile of money out in 
front of a customer, and te ll him or her, "here, we trust you, count out the amount 
of cash that w ill cover the check you just gave me", the state should not give up 
it 's  authority to enforce laws and regulations over industry.

I do not believe that there ie any way to amend this b ill to make i t  any better, 
excepc to substitute, for lines 4 through 14, and a ll of the text on pages 2 through 
14, the following language:

THE STATE, BEARING IN MIND IT'S RESPONSIBILITY TO ALL OF THE CITIZENS OF THE 
STATE, SHALL MAKE EVERY EFFORT TO FULLY ENFORCE ALL OF THE LAWS AND REGULATIONS ON 
THE BOOKS AT THIS TIME, AND IN THE FUTURE, WITHOUT ANY PREFERENCES OR EXCEPTIONS.

Sincerely,

A a J J  —
Tlcrald R. Brookman 
715 Muir Avenue 
Kenai, Alaska 99611-8816

Mysolf. ae an Individual, and my wife, Janet E. Brookman
Representing (Optional)

715 .luir Avenue, Kenai, Alacka S9611 
Address

07-283-9329 (FAX: 907-283-7180)
Phone No. 

m  i i i r a i im  icfMnminn cm rr
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M arch 5, 1997
Via Facsimile and  US Mail

Senator R o b in  Taylor, C hair 
Senate  Jud ic ia ry  C om m ittee  
State Capitol 
Juneau. A K  99801

Senators D rue  Pearce  and Bert Sharp, C o-Chairs 
Senate  F in ance  C om m ittee  
State Capitol 
Juneau, A K  99801

RE: SB 41 -- Environmental, Health and Safety Self-Audits

D ear Senators Taylor. Pearce and Sharp,

The  p u rp o se  o f  this letter is to  supplem ent the com m ents  on  SB 41 the A laska  F o ru m  for 
E nv ironm en ta l  Responsib ili ty  subm itted  to the Senate Judiciary  C om m ittee  on February  24  (a 
copy is enclosed). In particular, this letter expands on our  concerns about the b i l l ’s detrim ental 
effects on  w histleb low ers  in A laska. C ontrary  to S enato r’s  L e m a n ’s assertion o n  January  24, wc 
believe tha t SB  41 provides no p ro tection  for w histleblowers.

F undam enta lly ,  com pan ies  do ing  sclf-critical analysis on ly  have shareholders  and  
g o v ern m en t  regulators  acting to m otiva te  corporate  behavior. Shareholders  have  n ev e r  been  
recognized  as bearers o f  the  public  interest. The governm en t often relies upon w his t leb low ers  to 
leuin o f  v io lations o f  env ironm enta l regulations, v io lations that the vast m ajority  o f  
whis t leb low ers  first disclose to the com pany  through internal reporting m echan ism s . T hose  
m echan ism s often  generate  internal investigations, investigations which  w ou ld  be  deem ed  self- 
audits u n d e r  SB 41. I f  an audit  con tain ing  the p rotected d isclosure is designated  as privileged , a 
wliis t leb lowcr w ho is d ischarged o r  o therw ise  retaliated against for raising concerns abou t 
w orker  safety, pub lic  health  o r env ironm enta l v iolations will be denied  access to important 
docum en ta tion  show ing  that he raised the concern  and the c o m p a n y ’s reaction. In  any  case

mailto:afervdz@alaska.net
mailto:afersea@accessone.com
http://www,accessone.com/~afersea
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brought u nd er  state law, or based  upon  diversity  ju r isd ic t ion  in  federal court, sta te  law  w ould 
govern  the  applicability  o f  any  asserted  privilege.

I f  SB 41 becom es law, a  c o m p an y  acting in bad faith w ou ld  have  twice the opportun ity  to 
cover i ts tracks. N o t  only  cou ld  the substantive issue o f  the env ironm enta l v io la t ion  be h idden, 
the  person  d isc losing  the p ro b le m  could be d isposed  o f  (terminated) w ithou t consequence  to his 
em p lo y e r  because  the em ployee  w ould  be unable to prove that he  raised the  concern  i f  the  
com p an y  on ly  addresses the  concern  w ith in  the context o f  a p rivileged aud it  report.

C ontra ry  to Senator  L e m a n ’s  assertion to the  Judiciary  C om m ittee  on  F ebruary  24, his 
p ro po sed  S ec tion  2, 09 .25 .460(a)(4)  (version SB 41 offered on  1/31/97), does not o ffer  any 
w h is t leb low er  pro tection  because  it only offers exem ption  from priv ilege  to inform ation  that is 
independen t o f  an audit. It w ill  no t  take  long for com panies  to know  w hat rock to p u t  the d irty  
laundry under. F e w  i f  any  em p loy ees  w ould  be w illing to raise concerns about env ironm en ta l  or 
safety  v io la t ions  i f  the result o f  the  disclosure  is retaliation w ith  exoneration  o f  the e m p lo y e r ’s 
reprisa ls  because  o f  a  sta tu tory  p riv i lege  to hide information.

T h e re  is no  reason to believe  that com panies  will ac t  honestly  a nd  candid ly  to p reven t  
future acc iden ts  on ly  i f  they  can  hide  internal audits. Incentives to  encourage  honest and  candid  
ac tions can  be institu ted w ithout resorting to secrecy. F o r  instance, len iency  could  be g ran ted  for 
vo luntary  disclosure  o f  v io lations w ith in  a reasonably  short t im e period  after  learning o f  the 
violation  and  for meaningful corrective  action taken  shortly after d iscovering  the  violation. T h is  
is the essence  o f  US E P A ’s policy on  self-audits, which  grants leniency i f  vo luntary  disclosure  
occurs w ith in  ten d ays and corrective  action  w ith in  sixty days w ithout secrecy. See  Incen tives  
for Self-Policing: D iscovery , D isc losure , C orrection  and Prevention o f  V io la tions, 60  Fed. Reg. 
66 .706 (1995). Such  a n  app ro ach  w ould  encourage, rather than discourage., w his t leb low ing  
because  the  com p an y  w ould  benefit  f rom  finding and correcting vio lations as qu ick ly  as possible.

Secrecy  regarding  env ironm enta l  or safety  violations will not p ro tect  the  public  interest. 
Secrecy  on ly  serves to prov ide  a  greater screen o f  pro tection  for those com p an ies  w h ich  are 
already  ignoring  the law  as a  m e an s  o f  enhancing  profit, w ithout any statutory guarantee  
priv i lege  for self-audits. As David  Ronald , A rizona Assistant Attorn" General p u t  it, “Only 
bus inesses  w ith  som eth in g  to hide  w ould  benefit  from a law that turns data  gathered from 
environm enta l  audits into secret in fo rm ation” (Statem ent to US EPA ; Ju ly  27, 1995). T he  recent 
story o f  the D oy on  D rill ing  e m p lo y ee  at the Endicott oil field clearly illustrates this fact (see 
enclosure) ,  as  do  the m an y  cases  o f  concerned pipeline  em ployees s ilenced by A lyeska.

In  sum m ary , SB 41 is bad pub lic  policy. First, SB 41 replaces corporate  responsib ili ty  
and  accountab ili ty  with secrecy. T h e  U S Suprem e C ourt  has recognized that secrecy 
fundam entally  underm ines enfo rcem en t o f  laws des igned to protect the public  interest: “The 
grea te r  portion  o f  ev idence o f  w ro ngdo ing  by an organization or its representatives is usually 
found in the official records and d o cum ents  o f  that organization. Were the c loak  o f  p riv i lege  to 
be th row n  around  these records and docum ents , effective enforcem ent o f  m a n y  federal and  state 
laws w o u ld  b e  im poss ib le” (Brasw ell  v. US, 108 S. Ct. 2284 [1988]). Second, ra ther  than
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prov id ing  incen tives  for com pliance  through  leniency, SB 41 effectively  rew ard s  no n co m p lian ce  
by p rov id in g  im m un ity  from all civil and adm inistrative  penalties. F inally , SB  41 will greatly  
reduce  the  a lready  lim ited ability o f  conscien tious w orkers  to defend  the ir  r igh t to  speak  the truth  
in the w orkplace  w ithou t fear o f  reprisals.

A s  the A laska  Forum  told  the Senate  Jud iciary  C om m ittee  last m o n th ,  the  A laska  F orum  
opposes  SB 41. SB 41 sends a clear and  chilling m essage  to conscien tious  w orkers : rem ain  
silent. T he  essence  o f  o u r  m essage  is this: To  len iency for  se lf-d iscovery  and  self-d isclosure , w e  
say “ Y es!” But to secrecy and w orker  s i l ;n c e  w e  say  “N o !”

I f  y o u  h av e  any  further questions, p lease  call M ik e  R iley , P ro g ram  D irector, a t  (206)628-
9464.

Sincerely,

S tan S tephens 
President

enclosures:  -- “ Testim ony  on  SB 41 before the Senate  Jud iciary  C om m ittee  February  24,
1997,” A laska F orum
— “ P o ison ing  the  Well: W histe lb low er D isc losures  o f  Illegal H azardous  W aste  
D isposal on  A lask a ’s N orth  Slope, Execu tive  S u m m a ry ,” A laska  F o ru m , January  
1997.
-  “ Partnering  Will N o t  R em o v e  Poison  from  the  W ell ,” S tan  Stephens, 
Anchorage Daily News,  2/6/97

cc: S enato r  L o ren  Lem an, Fax: 465-3810
S enato r  Mil e Miller, Fax: 465-3883 
Senato r  Sean Parnell, Fax: 465-2278 
Sen ato r  Johnny  Ellis, Fax: 465-2529  
Sen ato r  D ave  Donley , Fax: 465-6595  
Senato r  R andy  Phillips, Fax: 465-4979  
Senato r  Joh n  Torgerson , Fax: 465-4779  
Senato r  Al A d am s, Fax: 465-4821 
Senato r  J im  D uncan , Fax: 465-4748 
S enato r  L y m an  H offm an , Fax: 465-4523  
S ena to r  G eorg ianna  L incoln, Fax: 465-2652
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T E ST IM O N Y  O N  SB 41 
befo re  th e  S enate  Judicial*}' C om m ittee 

F e b ru a ry  24 ,19 97

“An Act relating to environmental audits and health and safety audits to determine 
compliance with certain laws, permits and regulations.”

T h an k  y o u  lor this opportunity  to testify today on SB 41. M y  nam e is R iki Ott. I am  the  V ice- 
P residen t  and  co-founder  o f  the A laska  F o ru m  for Environm enta l  R esponsib ili ty , a  c i t izen ’s 
o rgan iza tion  based  in Valdez.

T he  A lask a  F o ru m ’s m iss io n  is to hold  industry and  governm en t accountable  to the laws 
des igned  to protect w orker  safety, public health  and the env ironm ent in Alaska . O ne  w ay  we 
ach ieve  o u r  m iss io n  is by  p ro tecting  the rights o f  conscientious w orkers  to speak  the t ruth  about 
activ ities  that threaten w o rker  safety public health and  the env ironm ent w itho u t  fear o f  reprisals. 
W h y ?  B ecau se  w e  believe tha t  conscientious w orkers are the first l ine  o f  defense  against 
e nv ironm enta l  deg radation  and threats to w orker  safety and public  health  in Alaska.

T h e  A laska  F o ru m  supports  the fundam ental goal o f  SB 41: to foster c om pliance  w ith  w orker  
safety, pu b lic  health  and env ironm enta l  laws by p rov id ing  incentives fo r  regu la ted  entities to 
vo luntarily  find, d isclose  and correct v iolations o f  these laws. B ut SB 41, as written , will n o t  
ach ieve  this goal. W e o p p ose  SB 41 for two reasons.

First, SB  41 is bad  public  policy. I w ant to em phasize  tw o  critic ism s o f  th is  bill a lready m ade  by 
o thers  here  today:

• SB 41 replaces corporate responsibility and accountability with sccrccy.

SB 41 w ould  keep  inform ation  vital to tire protection o f  w orker  safety, public  hea lth  and 
the env ironm ent h idden  from rev iew  by  the agencies w e  depend  u pon  to enforce  the law 
and the legal sys tem  w e  depend  upon  to rem edy  vio lations o f  the law. It w o u ld  l im it the  
r ight to k n o w  o f  p riva te  p roperty  ow ners near  pollu ting  industries. A n d  it w ould  l im it the 
p u b l ic ’s ability  to learn  the truth about corporate  behavior.

mailto:afervdz@alaska.net
mailto:afersea@aecessone.com
http://www.accessone.com/-afersea
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• R ather than providing incentives for compliance, SB 41 effectively rewards
noncompliance by providing immunity from all civil and ?. Iministrativc penalties.

Penalties  and  fines are  the prim ary  tools that regulators  have  to foster com pliance. 
L en iency  in determ in ing  penalt ies  and  fines for se lf-d iscovered  and im m ediate ly  reported 
v io la t ions m akes sense  -- it p rov ides  a  c lear incentive  to com ply . B u t  SB 41 goes m u ch  
farther. T h e  bill’s  vague  language and  b road  defin it ions elim inates civil and  
adm in is tra t ive  penalties  for all v io lations w h ich  are  self-d iscovered  and “p ro m p tly ” self­
d isc losed  to the appropriate  state agency.

T he second  reason  the A laska  F o ru m  opposes  SB 41 is because  the bill  will greatly  reduce  the 
a lready l im ited  ability o f  w orkers  to defend  their  r ight to speak  the truth  in the  w o rk p lace  w ithout 
fear o f  reprisa ls . O v er  the last several years, the A laska  F orum  has w o rk ed  w ith  dozens  o f  
con cern ed  w orkers  w h o  have taken great personal and professional risks to speak  the  truth.
T hese  cou rag eo u s  indiv iduals  are  hardw ork ing , taxpay ing  A laskans w ho , like y o u  and  1, are 
c o n c ern e d  a bo u t  their hom e and their ch i ld ren ’s futures. U nfortuna te ly , far too m any  lose  their 
job s ,  e ven  the ir  careers, because  their em ployer  do no t  w an t  regulators  or the public  to hear the 
truth.

SB 41 w o u ld  take a w ay  one o f  the p r im ary  legal tools a concerned  em p loy ee  has to defend  
h erse lf  from reprisa ls  by her  em ployer. T ha t tool is access, through d iscovery, to a  w ide  range  o f  
internal c o m p an y  d o cum en ts  fo r  use in adm inistrative  and  civil proceed ings against an  em ployer. 
It is o f ten  precisely these internal docum ents  -- m an y  o f  w hich  w ou ld  fall under  SB 4 1 ’s 
defin ition  o f  a  se lf-audit  — that are  essential to prove an em p loy er  unfairly  and illegally retaliated 
against an  em ployee . Losing  access to these  d o cum ents  w ould cripple  the a lready w eak  
pro tections for b low ing  the whistle  under A laska  law. SB 41 sends a c lear m essage  to 
c onsc ien tious  w orkers:  rem ain  silent.

A  recen t  case  in point is the story o f  a w orker  w h o  b lew  the  w histle  o n  illegal waste  disposal 
p rac tices at the  Endico tt  oil field. D oyon  D rilling, a  B P  contrac tor  a t E ndicott, ins truc ted  its 
w o rk ers  to  violate  env ironm ental regulations by  putting  toxic  m ateria ls  into the  dril ling  w astes  
that w ere  re-in jected  as a part  o f  routine drilling operations. T hese  secret and  potentially  
d am ag in g  practices con tinued  for a t least two years and  perhaps as long  as five  years. D o y o n ’s 
response  to the w o rk e r ’s d isclosure  w as to dism iss as “j o k e s ” death threats aga inst he and  his 
fam ily  by co-w orkers , shu tdow n his  r ig , lay h im  o f f  and then e lim inate  his position.

Had the consc ien tious  w orker  no t  spoken  the truth, these v io lations w ou ld  be  con tinu ing  to this 
day. A n d  had  this w orker  no t  been  able  to force D o yo n  to disclose  the findings o f  w h a t  SB 41 
w ould  call a self-audit, he  m ign l have  lost h is w his te lb low er case  aga ins t  D oyon. N o t  on ly  
w ould  he  have  sacrif iced  his  tw en ty -tw o  year career in the oil industry b u t  he, his w ife  and  his 
ch ildren  w ould  have  been ru ined  financially. Such  an  ou tcom e to w ould  have  sent a c lear and  
chilling  m e ss a g e  to o th er  conscien tious workers:  s i lence is y our  only  option.

P a g e  2
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Finally , self-audits m ake  good  business sense  -- they  improve the bo ttom -line  by iden tify ing  and 
correcting  com pliance  and othei p rob lem s early. T hat  is w hy m an y  com pan ies  across the  nation 
a nd  in A laska  a lready conduct self-audits  w ithout laws tha t  grant them im m unity  and  privilege. 
T h is  is true e ven  in A laska: as  the A laska  Oil and  G as A sso c ia t io n ’s January  1997 po s i t ion  p ap e r  
on  SB 41 po in ts  out, the m ajority  o f  its m em b ers  already “conduct  self-audits as a  m ean s  o f  
ensu r ing  com pliance” w ithou t SB 41. W hy  then does A laska  need  the  secrecy  o f  SB 4 1 ?

Tf the Legis la tu re  is serious about fostering self-d iscovery  and vo luntary  d isc losure  and  
correction  o f  violations o f  w o rker  safety, public  hea lth  and  env ironm enta l laws, SB 41 is n o t  the 
answ er. A better approach  w ould  be a very  s im ple  bill that p rovides clear incentives th rough  
len iency  for s e l f  d isclosure  and  correction, that narrow ly  and explicitly  defines the  t im e  w in d o w  
with in  w h ich  self-disclosure m u s t  occur (US E P A ’s policy uses 10 days), and  con ta ins  no 
secrecy  provisions.

T h e  A laska  F orum  opposes SB 41. T he  essence  o f  our m essage  is this: T o  len iency  for self- 
d iscovery  and self-disclosure, w e  say  “Y es!” B ut to secrecy  and  w orker  s ilence w e  say  “N o !”

Page 3 S '

T hank  you.
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R e p r e s e n ta t iv e  J o e  G re e n  
C h a i rm a n ,  H o u s e  Ju d ic ia ry  C o m m it te e  
A la s k a  S ta te  L e g is la tu re  
S ta te  C a p i to l  
J u n e a u ,  A K  9 9801

R e:  S B  4 1 ,  E n v i r o n m e n ta l  S e l f -A u d i t  

D e a r  R e p re s e n ta t iv e  G re en :

W e  a re  w r i t i n g  to  y o u  to d a y  in  su p p o r t  o f  S en a te  B ill  4 1 ,  th e  E n v i ro n m e n ta l  S e lf -A u d i t  
leg is la t io n .

S e n a te  B i l l  41 p ro v id e s  b u s in e s s e s  w i th  a n  o p p o r tu n i ty  to  c o n d u c t  se lf -a u d i ts  in  a n  e f fo r t  to  
a s su re  t h e y  a re  in  c o m p l ia n c e  w i th  e n v iro n m e n ta l ,  h e a l th  a nd  sa fe ty  law s . W e  b e l ie v e  th is  
c re a te s  a n  in c e n t iv e  fo r  b u s in e s s e s  w h o  f ind  th e y  h a v e  in a d v e r te n t ly  b e e n  o u t  o f  c o m p l ia n c e  w i th  
a  l a w  o r  r e g u la t io n  to  v o lu n ta r i ly  c o r re c t  th e i r  a c t io n s  w i th o u t  fea r  o f  p e n a l ty  a n d  s t r iv e  to 
o p e ra te  in  th e  a c c e p ta b le  a n d  p re sc r ib e d  m a n n e r .  T h is  l a w  w o u ld  n o t  a l lo w  c o n t in u e d  n o n -  
c o m p l i a n c e  o n c e  a  p r o b le m  h a s  b e e n  iden tif ied .

W e  b e l ie v e  th a t ,  w h e re v e r  p o s s ib le ,  g o v e rn m e n t  sh o u ld  b e  su p p o r t iv e  o f  b u s in e s s  a c t iv i ty ,  a n d  
S B  41 fo s te r s  a n  a t t i tu d e  o f  p a r tn e rsh ip  w e  b e l iev e  g o v e rn m e n t  a n d  b u s in e s s  sh o u ld  s t r iv e  to 
a tta in .  W e  u rg e  y o u r  su p p o r t  o f  th is  leg is la tion .

S in c e re ly ,

P a m e la  L a  B o l le  
P re s id e n t



P a g e  7 ,  l i n e s  2 1 - 2 2 :

F o l l o w i n g :  " u n d e r  t h i s  s e c t i o n " :

D e l e t e  a l l  m a t e r i a l .

I n s e r t :  " s h a l l  p r o v i d e  t o  t h e  c o u r t  o r  a d m i n i s t r a t i v e

h e a r i n g  o f f i c e r  a  f a c t u a l  b a s i s  a d e q u a t e  t o  

s u p p o r t  a  g o o d  f a i t h  b e l i e f  b y  a  r e a s o n a b l e  

p e r s o n  t h a t  t h e  d o c u m e n t s  o r  c o m m u n i c a t i o n s  

f o r  w h i c h  d i s c l o s u r e  i s  s o u g h t  a r e  l i k e l y  t o  

r e v e a l  e v i d e n c e  t o  e s t a b l i s h  t h a t  a n  

e x c e p t i o n  i n  ( a )  o f  t h i s  s e c t i o n  a p p l i e s . "

O F F E R E D  I N  THE HOUSE

T O :  C S S B  4 1 ( F I N )

h : \ w p \ b i l l s \ 4 1 e x c e p t . w p d



A M E N D M E N T

T O :  C S S B  4 1 ( F I N )

O F F E R E D  I N  THE HOUSE

P a g e  1 0 ,  f o l l o w i n g  l i n e  1 6 :

I n s e r t  a  n e w  s u b s e c t i o n  ( b )  t o  r e a d :

" ( b )  T h e r e  i s  n o  i m m u n i t y  u n d e r  AS 0 9 . 2 5 . 4 7 5  f r o m  

a d m i n i s t r a t i v e  o r  c i v i l  p e n a l t i e s  f o r  t h e  v i o l a t i o n  o f  a n  

a d m i n i s t r a t i v e  o r  c o u r t  o r d e r  o r  a  t e r m  o r  c o n d i t i o n  o f  a n  

a d m i n i s t r a t i v e  o r  c o u r t  o r d e r . "

R e n u m b e r  s u b s e c t i o n s  a c c o r d i n g l y .

R e a s o n s : T h i s  p r o p o s a l  i s  c o n s i s t e n t  w i t h  E P A ' s  " S t a t e m e n t  o f
P r i n c i p l e s  - -  E f f e c t  o f  S t a t e  A u d i t  I m m u n i t y / P r i v i l e g e  L a w s  o n  
E n f o r c e m e n t  A u t h o r i t y  f o r  F e d e r a l  P r o g r a m s , "  d a t e d  F e b r u a r y  1 4 ,  
1 9 9 7 ,  w h i c h  p r o v i d e s  t h a t  E P A  w i l l  r e v i e w  s t a t e  l e g i s l a t i o n  t o  
d e t e r m i n e  w h e t h e r  a  s t a t e  h a s  r e t a i n e d  t h e  a b i l i t y  t o  r e c o v e r  
c i v i l  p e n a l t i e s  f o r  v i o l a t i o n s  o f  j u d i c i a l  o r  a d m i n i s t r a t i v e  
o r d e r s .

h : \ w p \ b i l l s \ 4 1 a o c o . w p d



A M E N D M E N T 6

T O :  C S S B  4 1 ( F I N )

O F F E R E D  I N  TH E HOUSE

P a g e  2 ,  l i n e  9 :

D e l e t e :  " r e l e v a n t "

I n s e r t : " u n d e r l y i n g "

h : \ w p \ b i l l s \ 4 1 f a c t s . w p d



T O :  C S S B  4 1 ( F I N )

A M E N D M E N T

O F F E R E D  I N  TH E HOUSE

P a g e  1 2 ,  l i n e  6 :

F o l l o w i n g  " f o r m e r  e m p l o y e e s " :

I n s e r t : " c o n d u c t e d  b y  t h e  a u d i t o r "

P a g e  1 2 ,  l i n e  1 1 :

F o l l o w i n g  " r e c o m m e n d a t i o n s " :

I n s e r t : " m a d e  b y  t h e  a u d i t o r "

R e a s o n s : T h i s  p r o p o s e d  a m e n d m e n t  w i l l  h e l p  c l a r i f y  t h a t  i t  i s
t h e  a u d i t o r ' s  w o r k  p r o d u c t  t h a t  i s  p r o t e c t e d  b y  t h e  p r i v i l e g e .

h : \ w p \ b i l l s \ 4 1 c s e a . w p d



A M E N D M E N T  77 /

O F F E R E D  I N  THE HOUSE

T O :  C S S B  4 1 ( F I N )

P a g e  2 ,  l i n e  1 5 :

F o l l o w i n g  " a p p r o p r i a t e " :

D e l e t e : " g o v e r n m e n t a l  r e g u l a t o r y "

I n s e r t : " g o v e r n m e n t "

R e a s o n s : C o n s i s t e n c y  w i t h  t e r m i n o l o g y  u s e d  i n  t h e  b i l l .

P a g e  3 ,  l i n e  8 :

F o l l o w i n g  • t h e  d e p a r t m e n t " :

I n s e r t :  " a n d ,  w h e r e  t h e  a u d i t  i n c l u d e s  a n  a s s e s s m e n t  o f

c o m p l i a n c e  w i t h  a  m u n i c i p a l i t y ' s  o r d i n a n c e s ,  t o  t h e  

m u n i c i p a l  c l e r k , "

R e a s o n s : T h i s  b i l l  d e f i n e s  t h e  t e r m  " e n v i r o n m e n t a l  l a w "  t o
i n c l u d e  m u n i c i p a l  o r d i n a n c e s  a d o p t e d  i n  c o n j u n c t i o n  w i t h  o r  t o  
i m p l e m e n t  a  f e d e r a l  o r  s t a t e  e n v i r o n m e n t a l  l a w  i m p l e m e n t e d  b y  t h e  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC) . I n  p r o p o s e d  A S  
0 9 . 2 5 . 4 5 0 ( b )  o n  p a g e  3 ,  l i n e s  3 - 1 5 ,  t h e  b i l l  p r o v i d e s  t h a t  n o t i c e  
o f  a n  a u d i t  b e  g i v e n  t o  DEC. T h i s  p r o p o s e d  a m e n d m e n t  w o u l d  
p r o v i d e  m u n i c i p a l i t i e s  w i t h  n o t i c e  o f  a n  a u d i t .

1



I n s e r t :  " o r  t h e  m u n i c i p a l i t y ,  a s  a p p r o p r i a t e "

R e a s o n s : W h e r e  a n  a u d i t  i n c l u d e s  a n  a s s e s s m e n t  o f  c o m p l i a n c e
w i t h  m u n i c i p a l  o r d i n a n c e s , t h e  o w n e r  o r  o p e r a t o r  c o n d u c t i n g  t h e  
a u d i t  s h o u l d  n e g o t i a t e  a n y  e x t e n s i o n s  o f  t i m e  f o r  t h e  d u r a t i o n  o f  
t h e  a u d i t  w i t h  t h e  m u n i c i p a l i t y .

P a g e  4 ,  l i n e  9 :

F o l l o w i n g  " n e i t h e r " :

D e l e t e :  " a n "

I n s e r t :  " a  g o v e r n m e n t "

R e a s o n s : T h i s  p r o v i s i o n  d o e s  n o t  s p e c i f y  t h e  t y p e  o f  a g e n c y ,  b u t  
a p p e a r s  t o  b e  d i r e c t e d  t o  i n s p e c t i o n s  b y  g o v e r n m e n t  a g e n c i e s .

P a g e  4 ,  l i n e  1 4 :

F o l l o w i n g  " p r e v e n t  a "

D e l e t e :  " r e g u l a t o r y "

I n s e r t :  " g o v e r n m e n t "

R e a s o n s :  A  g o v e r n m e n t  a g e n c y ,  i n c l u d i n g  t h e  D e p a r t m e n t s  o f
N a t u r a l  R e s o u r c e s , F i s h  a n d  G a m e ,  o r  T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s , o r  a  m u n i c i p a l i t y  m a y  n e e d  t o  i s s u e  c e a s e  a n d  d e s i s t

P a g e  3 ,  l i n e  1 5 :

F o l l o w i n g  " t h e  d e p a r t m e n t " :

2



o r d e r s  o r  t a k e  o t h e r  a c t i o n  w h e r e  a  l e s s e e  o r  c o n t r a c t o r  i s  i n  
b r e a c h  o f  a  s t a t e  o r  m u n i c i p a l  l e a s e  a g r e e m e n t  o r  c o n t r a c t  b y  
f a i l i n g  t o  c o m p l y  w i t h  e n v i r o n m e n t a l  l a w s .  T h i s  a m e n d m e n t  w o u l d  
p r o v i d e  t h a t  p r o p o s e d  A S  0 9 . 2 5 . 4 5 0  ( w h i c h  e s t a b l i s h e s  t h e  s e l f -  
a u d i t  p r i v i l e g e )  s h o u l d  n o t  b e  c o n s t r u e d  t o  p r e v e n t  a f f e c t e d  
s t a t e  a g e n c i e s  a n d  m u n i c i p a l i t i e s  f r o m  t a k i n g  a p p r o p r i a t e  a c t i o n  
t o  e n s u r e  t h a t  p r o p e r t y  a n d  c o n t r a c t u a l  o b l i g a t i o n s  a r e  m e t .

P a g e  4 ,  l i n e  2 1 :

A t  t h e  b e g i n n i n g  o f  t h e  s u b s e c t i o n :

D e l e t e :  " A  s t a t e  a g e n c y "

I n s e r t :  " T h e  d e p a r t m e n t "

R e a s o n s : U n d e r  p r o p o s e d  A S  0 9 . 2 5 . 4 5 0 ( b ) ,  DEC i s  t h e  o n l y  s t a t e
a g e n c y  t h a t  r e c e i v e s  t h e  n o t i c e .

P a g e  4 ,  l i n e  2 5 :

F o l l o w i n g  " r e c e i p t  b y  t h e " :

D e l e t e : " a g e n c y "

I n s e r t : " d e p a r t m e n t "

R e a s o n s : S a m e  a s  a b o v e .  T h e  DEC i s  t h e  o n l y  s t a t e  a g e n c y  t h a t
r e c e i v e s  t h e  n o t i c e .
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D e l e t e :  " r e g u l a t o r y "

I n s e r t :  " g o v e r n m e n t "

R e a s o n s : T h i s  w o r d i n g  i s  w o r e  a p p r o p r i a t e  w h e r e  t h e  i n f o r m a t i o n
i s  r e q u i r e d  t o  b e  r e p o r t e d  u n d e r  a  l e a s e  o r  c o n t r a c t .

P a g e  6 ,  l i n e  8 :

F o l l o w i n g :  " r e q u i r e d  b y  a"

P a g e  6 ,  l i n e  1 1 :

F o l l o w i n g  " w i t h  t h e  s t a t e " :

I n s e r t :  " o r  a  m u n i c i p a l i t y "

R e a s o n s : I n f o r m a t i o n  r e q u i r e d  t o  b e  r e p o r t e d  u n d e r  m u n i c i p a l
c o n t r a c t s  o r  l e a s e s  s h o u l d  n o t  b e  p r i v i l e g e d .

P a g e  6 ,  l i n e  1 3 :

F o l l o w i n g :  " i n f o r m a t i o n  t h a t  a "

D e l e t e :  " r e g u l a t o r y "

I n s e r t :  " g o v e r n m e n t "

R e a s o n s : A  g o v e r n m e n t  a g e n c y  m a y  o b t a i n  i n f o r m a t i o n  b y
o b s e r v a t i o n ,  s a m p l i n g ,  o r  m o n i t o r i n g  w h e n  i t  i s  a c t i n g  a s  a  l a n d  
o w n e r  o r  m a n a g e r  o r  o v e r s e e i n g  a  c o n t r a c t .  T h i s  i n f o r m a t i o n  
s h o u l d  a l s o  b e  n o n p r i v i l e g e d .

4



D e l e t e :  " r e g u l a t o r y "

I n s e r t : " g o v e r n m e n t "

R e a s o n s : S a m e  r e a s o n i n g  a s  p r e v i o u s l y  p r o p o s e d  a m e n d m e n t .

P a g e  6 ,  l i n e  2 4 :

F o l l o w i n g :  " b e t w e e n  a "

D e l e t e :  " r e g u l a t o r y "

I n s e r t :  " g o v e r n m e n t "

R e a s o n s : S a m e  r e a s o n i n g  a s  p r e v i o u s l y  p r o p o s e d  a m e n d m e n t .

P a g e  6 ,  l i n e  1 5 :

F o l l o w i n g :  " i n f o r m a t i o n  t h a t  a "

P a g e  8 ,  l i n e s  5 - 6 :

F o l l o w i n g  " a n  a g e n c y " :

D e l e t e :  " t h a t  h a s  r e g u l a t o r y  a u t h o r i t y "

I n s e r t :  " t h e  d e p a r t m e n t  o r  a  m u n i c i p a l i t y  w i t h

e n f o r c e m e n t  j u r i s d i c t i o n "

R e a s o n s : O n l y  DEC a n d  m u n i c i p a l i t i e s  a r e  a f f e c t e d  b y  t h e
i m m u n i t y  p r o v i s i o n s .
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D e l e t e : " a n  a g e n c y "

I n s e r t :  " t h e  d e p a r t m e n t  o r  a  m u n i c i p a l i t y "

R e a s o n s : S a m e  r e a s o n s  a s  t h e  p r e v i o u s  p r o p o s e d  a m e n d m e n t .

P a g e  8 ,  l i n e  8 :

F o l l o w i n g  " d e t e c t e d  b y " :

P a g e  8 ,  l i n e  9 :

F o l l o w i n g  " u n d e r  t h i s  p a r a g r a p h ,  t h e "  :

D e l e t e :  " a g e n c y "

I n s e r t :  " d e p a r t m e n t  o r  m u n i c i p a l i t y "

R e a s o n s : S a m e  r e a s o n s  a s  t h e  p r e v i o u s l y  p r o p o s e d  a m e n d m e n t .

P a g e  8 ,  l i n e  2 2 :

F o l l o w i n g  " a g r e e m e n t  w i t h  t h e " :

D e l e t e :  " a p p r o p r i a t e  a g e n c y "

I n s e r t :  " d e p a r t m e n t  o r  t h e  m u n i c i p a l i t y ,  a s

a p p r o p r i a t e "

R e a s o n s : S a m e  r e a s o n s  a s  t h e  p r e v i o u s l y  p r o p o s e d  a m e n d m e n t .
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D e l e t e : " a p p r o p r i a t e  a g e n c y "

I n s e r t :  " d e p a r t m e n t  o r  m u n i c i p a l i t y ,  a s  a p p r o p r i a t e , "

R e a s o n s : S a m e  r e a s o n s  a s  t h e  p r e v i o u s l y  p r o p o s e d  a m e n d m e n t .

P a g e  8 ,  l i n e  2 7 :

F o l l o w i n g  " d i s c l o s u r e ; " :

D e l e t e :  " a n  a g e n c y "

I n s e r t :  " t h e  d e p a r t m e n t  o r  m u n i c i p a l i t y "

R e a s o n s : S a m e  r e a s o n s  a s  t h e  p r e v i o u s l y  p r o p o s e d  a m e n d m e n t .

P a g e  9 ,  l i n e  9 :

F o l l o w i n g  " t h e  d e p a r t m e n t "

I n s e r t :  " o r  m u n i c i p a l i t y "

R e a s o n s : S a m e  r e a s o n s  a s  t h e  p r e v i o u s l y  p r o p o s e d  a m e n d m e n t .

P a g e  9 ,  l i n e  1 2 :

F o l l o w i n g  " T h e  d e p a r t m e n t "

I n s e r t :  " o r  m u n i c i p a l i t y "

R e a s o n s : S a m e  r e a s o n s  a s  t h e  p r e v i o u s l y  p r o p o s e d  a m e n d m e n t .

P a g e  8 ,  l i n e  2 6 :

F o l l o w i n g  " c o o p e r a t e  w i t h  t h e "  :
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D e l e t e :  " r e g u l a t o r y  a g e n c y "

I n s e r t :  " t h e  d e p a r t m e n t  o r  m u n i c i p a l i t y "

R e a s o n s : S a m e  r e a s o n s  a s  t h e  p r e v i o u s l y  p r o p o s e d  a m e n d m e n t .

P a g e  9 ,  l i n e  1 7 :

F o l l o w i n g  " i d e n t i f i e d  b y  t h e "

P a g e  9 ,  l i n e  1 9 :

F o l l o w i n g  " t o  p r e v e n t " :

D e l e t e :  " a  r e g u l a t o r y  a g e n c y "

I n s e r t :  " t h e  d e p a r t m e n t  o r  a  m u n i c i p a l i t y "

R e a s o n s : S a m e  r e a s o n s  a s  t h e  p r e v i o u s l y  p r o p o s e d  a m e n d m e n t .

P a g e  1 3 ,  l i n e  1 0 :

F o l l o w i n g  " s t a t e " :

I n s e r t :  " o r  a  m u n i c i p a l i t y "

R e a s o n s : A  p e n a l t y  m a y  b e  i m p o s e d  u n d e r  m u n i c i p a l  o r d i n a n c e .
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P a g e  1 3 ,  l i n e  1 1 :

D e l e t e :  " r e g u l a t o r y  a u t h o r i t y "

I n s e r t : " g o v e r n m e n t  a g e n c y "

R e a s o n s : A  t e c h n i c a l  o r  r e m e d i a l  p r o v i s i o n  c o u l d  b e  o r d e r e d  
p u r s u a n t  t o  r e g u l a t o r y  e n f o r c e m e n t  o r  p u r s u a n t  t o  e n f o r c e m e n t  o f  
a  l e a s e  o r  c o n t r a c t  p r o v i s i o n .

h : \ w p \ b i l l s \ 4 1 a g e n c y . w p d

F o l l o w i n g  " o r d e r e d  b y  a " :
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T O :  C S S B  4 1  ( F I N )

P a g e  1 2 ,  l i n e s  2 0 - 3 0 :

D e l e t e  a l l  m a t e r i a l  a n d  i n s e r t :

" ( 4 )  ' e n v i r o n m e n t a l  a u d i t '  m e a n s  a  v o l u n t a r y  

a u d i t  t h a t  a n  o w n e r  o r  o p e r a t o r  o f  a  r e g u l a t e d  f a c i l i t y ,  

o p e r a t i o n ,  o r  p r o p e r t y  c o n d u c t s  o r  c a u s e s  t o  b e  c o n d u c t e d ,  

w h e t h e r  o r  n o t  o n  a  r e g u l a r  b a s i s  o r  i n  r e s p o n s e  t o  a  

p a r t i c u l a r  e v e n t ,  t h a t  i s  s p e c i f i c a l l y  d e s i g n e d  a r i d  

u n d e r t a k e n  t o  a s s e s s  c o m p l i a n c e  w i t h  e n v i r o n m e n t a l  l a w s  o r  a  

p e r m i t ,  l i c e n s e ,  o r  a p p r o v a l  i s s u e d  u n d e r  t h o s e  l a w s ,  

i n c l u d i n g  a n  a s s e s s m e n t  t h a t  i s  p a r t  o f  t h e  o w n e r  o r  

o p e r a t o r ' s  c o m p l i a n c e  m a n a g e m e n t  s y s t e m ;  a n d  t h a t  i s  a

(A) s y s t e m a t i c ,  o b j e c t i v e ,  a n d  p e r i o d i c  r e v i e w  o f  t h e  

f a c i l i t y ,  o p e r a t i o n ,  o r  p r o p e r t y  r e l a t e d  t o  m e e t i n g  t h e  

r e q u i r e m e n t s  o f  e n v i r o n m e n t a l  l a w s  o r  a  p e r m i t ,  l i c e n s e ,  o r  

a p p r o v a l  i s s u e d  u n d e r  t h o s e  l a w s ;  o r

(B )  d o c u m e n t e d ,  s y s t e m a t i c  p r o c e d u r e  o r  p r a c t i c e  t h a t  

r e f l e c t s  t h e  o w n e r  o r  o p e r a t o r ' s  d u e  d i l i g e n c e  i n  

p r e v e n t i n g ,  d e t e c t i n g ,  a n d  c o r r e c t i n g  v i o l a t i o n s  o f
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e n v i r o n m e n t a l  l a w s ;  o r  a  p e r m i t ,  l i c e n s e ,  o r  a p p r o v a l  i s s u e d  

u n d e r  t h o s e  l a w s  a t  t h e  f a c i l i t y ,  o p e r a t i o n ,  o r  p r o p e r t y . "

R e a s o n s : T h e  d e f i n i t i o n  o f  " e n v i r o n m e n t a l  a u d i t "  i n  C S S B  4 1
( F I N )  r e p e a t s  t h e  d e f i n i t i o n  o f  " c o n f i d e n t i a l  s e l f - e v a l u a t i o n  a n d  

a n a l y s i s , "  t h e  p a r t  o f  t h e  a u d i t  r e p o r t  t h a t  i s  p r i v i l e g e d .  T h e  
" a u d i t , "  h o w e v e r ,  i s  a n  a s s e s s m e n t  o f  w h e t h e r  t h e  o w n e r  o r  
o p e r a t o r  i s  i n  c o m p l i a n c e  w i t h  e n v i r o n m e n t a l  r e q u i r e m e n t s  o r  
w h e t h e r  t h e  o w n e r  o r  o p e r a t o r ' s  c o m p l i a n c e  m a n a g e m e n t  s y s t e m  i s  
i n  p l a c e ,  f u n c t i o n i n g ,  a n d  e f f e c t i v e .  T h e  p r o p o s e d  a m e n d m e n t  
r e t a i n s  t h e  p o r t i o n s  o f  t h e  d e f i n i t i o n  i n  C S S B  4 1  ( F I N )  t h a t  
d e f i n e  a n  a u d i t  a n d  d e l e t e s  t h e  p o r t i o n s  t h a t  a r e  c o n t a i n e d  i n  
t h e  d e f i n i t i o n  o f  " c o n f i d e n t i a l  s e l f - e v a l u a t i o n  a n d  a n a l y s i s . "
T h e  " a u d i t "  w i l l  l e a d  t o  t h e  p r e p a r a t i o n  o f  t h e  " a u d i t  r e p o r t , "  
p a r t  o f  w h i c h  i s  p r i v i l e g e d  a s  " c o n f i d e n t i a l  s e l f - e v a l u a t i o n  a n d  
a n a l y s i s . "

T h e  p r o p o s e d  a m e n d m e n t  a l s o  a d d s  t w o  s u b p a r a g r a p h s ,  (A) 
a n d  ( B ) , c o m p o n e n t s  o f  t h e  d e f i n i t i o n  o f  " a u d i t "  i n  t h e  U . S .  
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y ' s  F i n a l  P o l i c y  S t a t e m e n t  o n  
I n c e n t i v e s  f o r  S e l f - P o l i c i n g ,  6 0  F e d .  R e g .  6 6 7 0 6 ,  6 6 7 0 8 ,  6 6 7 1 0  
( 1 9 9 5 )  . T h e  d e f i n i t i o n  o f  a n  a u d i t  a s  a  s y s t e m a t i c  p r o c e d u r e  o r  

p r a c t i c e ,  o r  a s  a  m a n a g e m e n t  t o o l  i n v o l v i n g  a n  a u d i t  p l a n  o r  
p r o t o c o l ,  i s  a l s o  f o u n d  i n  t h e  I n t e r n a t i o n a l  S t a n d a r d i z a t i o n  
O r g a n i z a t i o n  ( I S O )  1 4 0 1 0  G u i d e l i n e s  f o r  E n v i r o n m e n t a l  M a n a g e m e n t  
S y s t e m  A u d i t i n g ,  t h e  B r i t i s h  S t a n d a r d s  I n s t i t u t e  B S 7 7 5 0  
E n v i r o n m e n t a l  A u d i t  R e q u i r e m e n t s ,  a n d  I n t e r n a t i o n a l  C h a m b e r  o f  
C o m m e r c e  p o s i t i o n  p a p e r  o n  e n v i r o n m e n t a l  a u d i t i n g .  S§.g. L a w r e n c e  
B .  C a h i l l ,  E n v i r o n m e n t a l  A u d i t s  2 5 - 2 7 ,  3 3  ( 7 t h  e d .  1 9 9 6 ) .

h : \ w p \ b i l l s \ 4 1 a m a u d . w p d
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T O : C S S S  4 1 * F I N )

OFFERED IN THE HOUSE

P a g e  7 ,  1 i n e  2 7 :

F o l l o w i n g :  " f o r  C h e  v i o l a t i o n  d i s c l o s e d "

D e l e t e  t h e  c o m m a  a n d  i n s e r t  " o r "

P a g e  7 ,  l i n e s  2 7  - 2 9 :

F o l l o w i n g :  " b a s e d  o n  t h e  f a c t s  d i s c l o s e d "

D e l e t e :  " ,  a n d  f o r  a  v i o l a t i o n  d i s c o v e r e d  b e c a u s e  o f

a  d i s c l o s u r e  t h a t  w a s  u n k n o w n  t o  t h e  o w n e r  o r  

o p e r a t o r  m a k i n g  t h e  d i s c l o s u r e "

R e a s o n s : T h i s  a m e n d m e n t  i s  p r o p o s e d  t o  a d d r e s s  a  c o n c e r n  r a i s e d
b y  t h e  U . S .  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  t h a t  t h e  l a n g u a g e  i n  
t h e  b i l l  m a y  l e a d  t o  d i s p u t e s  o v e r  w h e t h e r  s u b s e q u e n t l y  d i s c o v e r e d  
v i o l a t i o n s  a r e  " f r u i t  o f  t h e  p o i s o n o u s  t r e e . "  I f  t h e  l a s t  c l a u s e  
i s  r e a d  l i t e r a l l y ,  i t  c o u l d  p o t e n t i a l l y  i m m u n i z e  v i o l a t i o n s  y e a r s  
a f t e r  a n d  w e l l  b e y o n d  t h e  s c o p e  o f  a n y  d i s c l o s u r e .  W i t h  a n  
e a r l i e r  a m e n d m e n t  t h a t  a d d e d  t h e  l a n g u a g e  " o r  o f  c i r c u m s t a n c e s ,  
c o n d i t i o n s ,  o r  o c c u r r e n c e s  t h a t  c o n s t i t u t e  o r  m a y  c o n s t i t u t e  a  
s u c h  a  v i o l a t i o n , "  i t  i s  c l e a r  t h a t  a n  o w n e r  o r  o p e r a t o r  m a y  
o b t a i n  i m m u n i t y  f o r  v i o l a t i o n s  t h a t  a r e  d i s c l o s e d  a n d  f o r  
v i o l a t i o n s  t h a t  a r e  b a s e d  u p o n  t h e  f a c t s  d i s c l o s e d ,  r e g a r d l e s s  o f  
w h e t h e r  t h e  o w n e r  o r  o p e r a t o r  k n o w s  t h a t  t h e  f a c t s  d i s c l o s e d  w o u l d  
c o n s t i t u t e  a  v i o l a t i o n .  T h e  l a s t  c l a u s e  i s  a t  t h e  v e r y  l e a s t  
r e d u n d a n t  t o  t h e  p r e v i o u s  a m e n d m e n t  a n d  a t  w o r s t ,  a  p o t e n t i a l  
s o u r c e  o f  c o n f l i c t  a n d  l i t i g a t i o n  o v e r  w h e t h e r  s u b s e q u e n t l y  
d i s c o v e r e d  v i o l a t i o n s  a r e  i m m u n i z e d  b y  v i r t u e  o f  a n  e a r l i e r  
d i s c l o s u r e .

h  : \ w p \ b i l l s \ 4 1 p o i s o n . w p d


