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H O U S E  C S  F O R  C S  F O R  S E N A T E  3 I L L  N O . 2 1 6 (JU D )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T IE T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N

B Y  T H E  H O U S E  JUDi I A R Y  C O M M I T T E E

Offered:

Referred:

Sponsors): S E N A T O R S  H A L F O R D ,  Green, Donley, Taylor, VVilken, Leman, Duncan, Lincoln, Ward,

Mackie

A  B IL L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  p ro v id in g  f o r  th e  c iv il c o m m itm e n t  o f  s e x u a l ly  v io le n t  p r e d a t o r s . "

B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  1. A S  4 7 .3 0  is a m e n d e d  b y  a d d in g  n e w  se c tio n s  to  read :

A r t ic le  9 A . C o m m itm e n t  o f  S e x u a l ly  V io le n t  P r e d a t o r s .

S e c . 4 7 .3 0 .8 1 6 . F in d in g s .  T h e  le g is la tu re  f in d s  th a t a sm a ll b u t e x tre m e ly  

d a n g e ro u s  g ro u p  o f  se x u a lly  v io le n t p re d a to rs  e x is t  w h o  d o  n o t h av e  a  m e n ta l d is e a se  

o r  d e fe c t th a t re n d e rs  th e m  a p p ro p r ia te  fo r  th e  e x is tin g  in v o lu n ta ry  tre a tm e n t  

p ro c e d u re , A S 4 7 .3 0 .7 0 0  - 4 7 .3 0 .8 1 5 , w h ich  is in te n d e d  to b e  a  s h o r t- te rm  c iv il  

c o m m itm e n t sy s te m  p rim arily  d e s ig n e d  to  p ro v id e  sh o r t-te rm  tre a tm e n t to  in d iv id u a ls  

w ith  se rio u s  m e n ta l d iso rd e rs  a n d  th e n  re tu rn  th e m  to  th e  c o m m u n ity . In c o n tra s t  to  

p e rs o n s  a p p ro p r ia te  fo r  c iv il c o m m itm e n t u n d e r  A S  4 7 .3 0 .7 0 0  - 4 7 .3 0 .8 1 5 , s e x u a lly  

v io le n t  p re d a to rs  g e n e ra lly  h a v e  a n tiso c ia l  p e rs o n a lity  fe a tu re s  th a t a rc  n o t a m e n a b le  

to  e x is tin g  m en ta l illn e ss  tre a tm e n t m e th o d s , a n d  th o se  fe a tu re s  re n d e r  th e m  lik e ly  to  

e n g a g e  in se x u a lly  v io le n t b e h a v io r . T h e  le g is la tu re  fu r th e r  fin d s th a t th e  l ik e lih o o d  

o f  e n g a g in g  in re p e a t a c ts  o f  p re d a to ry  sex ual v io len c e  is h ig h  a m o n g  th is  g ro u p . T lie
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e x is tin g  in v o lu n ta ry  tre a tm e n t p ro c e d u re , A S 4 7 .3 0 .7 0 0  - 4 7 .3 0 .8 1 5 , is  in a d e q u a te  to  

a d d re ss  th e  r isk  to  re o ffe n d  b e c a u se  d u r in g  c o n f in e m e n t th e se  o ffe n d e rs  d o  n o t h av e  

a c c e s s  to  p o te n tia l  v ic tim s a n d , th e re fo re , w ill no t e n g a g e  in  sp e c if ic  o v e r t  a c ts  

e v id e n c in g  th e ir  r isk  o f  h a rm  to  o th e rs  d u r in g  c o n f in e m e n t as re q u ire d  by  th e  

in v o lu n ta ry  tre a tm e n t p ro c e d u re  fo r  c o n tin u e d  c o n fin e m e n t. T h e  le g is la tu re  fu r th e r  

f in d s  th a t th e  p ro g n o s is  fo r  c u rin g  th is  g ro u p  o f  se x u a lly  v io le n t o ffe n d e rs  is p o o r, th e  

tre a tm e n t n e e d s  o f  th is p o p u la tio n  a re  v e ry  lo n g  te rm , a n d  the  tre a tm e n t m e th o d s  fo r  

th is  p o p u la tio n  a re  v e ry  d if fe re n t  than  th e  tra d itio n a l tre a tm e n t m e th o d s  fo r  p e o p le  

a p p ro p r ia te  fo r  c o m m itm e n t u n d e r  the  in v o lu n ta ry  tre a tm e n t p ro c e d u re s .

S e c . 4 7 .3 0 .8 1 7 . S c r e e n in g  a n d  n o t ic e  to  a t t o r n e y  g e n e r a l  b e f o r e  r e le a s e ,

(a )  W h e n  it a p p e a rs  th a t a  p e rso n  m a y  m e e t th e  c r i te r ia  fo r  a  se x u a lly  v io le n t  

p re d a to r , th e  a g e n c y  w ith  c u s to d y  sh a ll re q u e s t a  re fe rra l  e x a m in a tio n  by  th e  

d e p a r tm e n t, a n d  g iv e  w ritte n  n o tic e  to  th e  a tto rn e y  g en e ra l, th re e  m o n th s  b e fo re  th e  

a n tic ip a te d  re le a se  fro m  c o n f in e m e n t o f  the  p e rso n . T h e  c r i te r ia  to  b e  u se d  b y  th e  

a g e n c y  w ith  c u s to d y  to e v a lu a te  a  p e rso n  fo r  re fe rra l u n d e r  th is  su b se c tio n  sh a ll b e  

d e v e lo p e d  by  th e  d e p a r tm e n t in c o o p e ra tio n  w ith  the  D e p a r tm e n t o f  L a w  a n d  th e  

D e p a r tm e n t o f  C o rre c tio n s .

(b) W h e n  a  referral h as b een  m a d e  to  the  d ep a rtm en t u n d e r (a) o f  th is se c tio n , 

th e  d e p a r tm e n t sh a ll a sse m b le  th e  p e rso n 's  c rim in a l reco rd s , ju v e n ile  re c o rd s , a n d  a n y  

o th e r  in fo rm a tio n  tha t is re le v a n t to  e v a lu a te  th e  p erso n  a cc o rd in g  to  s tan d a rd s  a d o p te d  

by  th e  d e p a r tm e n t fo r  sc re e n in g  a  p e rso n  w h o  m ay  be  a  se x u a lly  v io le n t  p re d a to r . 

T h e  s ta n d a rd s  fo r  sc ree n in g  p e rso n s  re fe rre d  u n d e r  (a) o f  th is  se c tio n  sh a il  be  a d o p te d  

by  th e  d e p a r tm e n t in c o n su lta tio n  w ith  the  D e p a rtm e n t o f  L a w  a n d  the  D e p a r tm e n t o f  

C o rre c tio n s . N o tw ith s ta n d in g  a n y  o th e r  p ro v is io n  o f  law , all re c o rd s  i: m e c u s to d y  

o f  a  s ta te  a g e n c y  re q u e s te d  by  th e  d e p a r tm e n t fo r th e  re fe rra l e x a m in a tio n  sh a ll  b e  

p ro v id e d  to  th e  d e p a r tm e n t. T h e  d e p a r tm e n t sh a ll c o m p le te  the  re fe rra l e x a m in a tio n  

w ith in  3 0  d a y s  a n d  sh a ll fo rw a rd  the  re su lts  o f  the  e x a m in a tio n  to th e  a g e n c y  w ith  

c u s to d y  a n d  to  the  a tto rn ey  g en e ra l. I f  the  d ep a rtm en t d e te rm in e s  th a t the  p e rso n  m ay  

b e  a  se x u a lly  v io le n t p re d a to r  o r  u p o n  the  req u e s t o f  the  a tto rn e y  g e n e ra l, th e  a g e n c y  

w ith  c u s to d y  sh a ll p ro v id e  the  fo llo w in g  in fo rm a tio n  to  tlie a tto rn e y  g e n e ra l:

(1 ) in fo rm a tio n  c o n c e rn in g  an  a n tic ip a te d  p la n  fo r e m p lo y m e n t,
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re s id e n c e , c o n d itio n s  o f  re lease , an d  su p e rv is io n  if  the  p erso n  is re le a se d  a s  sc h e d u le d ;

(2 ) a  su m m a ry  o f  the  p e rso n 's  in s titu tio n a l a d ju s tm e n t a n d  a n y  

tre a tm e n t  re c e iv e d ;

(3 ) th e  resu lts  o f  the  re fe rra l e v a lu a tio n  u n d e r  th is  s e c t io n , in c lu d in g  

th e  d o c u m e n ts  o b ta in e d  by  the  d e p a r tm e n t fo r  u se  in the  e v a lu a tio n ;

(4 ) rep o rts  o f a n y  p re v io u s  m en ta l h ea lth  e x a m in a tio n  o f  th e  p e rs o n .

(c ) In  th is  se c tio n , "ag e n cy  w ith  c u s to d y "  m e an s  the  d e p a r tm e n t w ith  th e

a u th o r i ty  to d ire c t the  re lea se  o f  a  p e rso n  se rv in g  a  se n te n c e  o r  te rm  o r  p e r io d  o f  

c o n f in e m e n t.

S e c . 4 7 .3 0 .8 1 8 . S e x u a l ly  v io le n t  p r e d a t o r  p e t i t i o n ;  f i l in g ;  j u d i c i a l  

d e t e r m in a t i o n ;  e v a lu a t io n ,  (a ) T h e  a tto rn e y  g en e ra l m ay  f ile  a  p e ti t io n  in  th e  

s u p e r io r  c o u rt a lleg in g  tha t a  p e rso n  is a  sex u a lly  v io len t p red a to r a n d  s ta tin g  su ff ic ie n t 

fa c ts  to  su p p o r t th e  a lleg a tio n  w h e n  it a p p e a rs  th a t the p e rso n  m a y  b e  a  s e x u a lly  

v io le n t  p re d a to r  a n d  it a p p ears  th a t

(1 ) th e  te rm  o f  c o n f in e m e n t o f  a  p e rso n  w h o  h as  b ee n  c o n v ic te d  o f  a 

s e x u a lly  v io le n t o ffe n se  is a b o u t to  e x p ire  o r  h as  exp ired ;

(2 ) tn e  te rm  o f  c o n f in e m e n t o f  a  p e rso n  fo u n d  to  h av e  c o m m itte d  a  

s e x u a lly  v io le n t o ffe n se  as a  ju v e n ile  is  ab o u t to e x p ire  o r  h as  e x p ire d ;

(3) a  p erson  w h o  has been  c h a rg ed  w ith  a  se x u a lly  v io le n t o ffe n se  a n d  

w h o  w a s  d e te rm in e d  to  b e  in c o m p e te n t to  s ta n d  tria l is a b o u t to  b e  re le a se d  o r  h as  

b e e n  re le a se d ; o r

(4 ) a  p erson  w h o  h as  b ee n  fo u n d  not g u ilty  b y  re a c a o f  lsa n ity  o f  a  

s e x u a lly  v io le n t o ffe n se  is a b o u t to  b e  re lea se d  o r  h as b een  re le a sc u .

(b ) U p o n  th e  filing  o f  a  p e titio n , no tice  shall be p ro v id ed  to  the  p e rso n  a n d  the  

c o u r t  sh a ll  s c h e d u le  a  h ea rin g  w ith in  7 2  h o u rs  a t w h ich  th e  p e rs o n  h a s  a  r ig h t  to  

a p p e a r . A t th e  h e a rin g , the  ju d g e  sh a ll  d e te rm in e  w h e th e r  p ro b a b le  c a u se  e x is ts  to  

b e lie v e  th a t the  p e rso n  n am ed  in the  petition  is a  sex ually  v io len t p red a to r . I f  p ro b ab le  

c a u s e  is  fo u n d , th e  ju d g e  sh a ll d ire c t  th a t th e  p e rso n  b e  ta k e n  in to  c u s to d y , a n d  th e  

p e rs o n  sh a ll be  tra n s fe rre d  to  an a p p ro p ria te  fac ility  fo r  an  e v a lu a tio n  a s  to  w h e th e r  

th e  p e rs o n  is a  se x u a lly  v io len t p re d a to r . T h e  e v a lu a tio n  sh a ll b e  c o n d u c te d  b y  a  

p e rso n  p ro fe ss io n a lly  q u a lif ied  to  c o n d u c t  the exam in a tion  a ss ig n e d  o r  re ta in e d  b y  the
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d e p a r tm e n t. T h e  re su lts  o f  th e  e x a m in a tio n  c o n d u c te d  u n d e r  th is  s e c tio n  a re  

a d m is s ib le  in  all fu r th e r  p ro c e e d in g s  c o n d u c te d  u n d e r  A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4 .

3  S e c . 4 7 .3 0 .8 1 9 . T r i a l ;  r ig h t s  o f  p a r t i e s ;  d e t e r m in a t io n ;  c o m m i tm e n t

p r o c e d u r e s ,  (a) W ith in  60  d ay s  fo llo w in g  a  ju d ic ia l  d e te rm in a tio n  o f  p ro b a b le  c a u se  

u n d e r  A S  4 7 .3 0 .8 1 8 , th e  c o u rt  sh a ll c o n d u c t  a  tria l to  d e te rm in e  w h e th e r  th e  p e rso n  

is a  se x u a lly  v io le n t p re d a to r . T h e  tria l m a y  be  c o n tin u e d  u p o n  th e  re q u e s t  o f  e ith e r  

p a r ty  a n d  a  sh o w in g  o f  g o o d  c a u se  o r  b y  th e  c o u rt  on  its o w n  m o tio n  in th e  in te re s ts  

o f  ju s t ic e  a n d  w h e n  th e  p e rso n  w ill n o t b e  s u b s ta n tia lly  p re ju d ic e d . A t  a ll s ta g e s  o f  

th e  p ro c e e d in g s  u n d e r  A S  4 7 .3 0 .8 1 6  -  4 7 .3 0 .8 2 4 , a  p e rso n  w h o  is th e  su b je c t  o f  a

10  p e ti t io n  f ile d  u n d e r  A S  4 7 .3 0 .8 1 8  is e n ti t le d  to  th e  a ss is ta n c e  o f  c o u n s e l, a n d , i f  the

11 p e rs o n  is in d ig e n t, th e  c o u r t  sh a ll a p p o in t  c o u n s e l u n d e r  A S 18.85 to  re p re se n t th e

1 2  p e rso n . A  p e rso n  e x a m in e d  u n d e r  A S 4 7 .3 0 .8 1 8 (b )  m ay  re ta in  ex p e rts  o r  p ro fe ss io n a ls

13  to  p e rfo rm  an  e x a m in a tio n  on  th e  p e r s o n ’s  b e h a lf ; th e  e x p e rt o r  p ro fe s s io n a l sh a ll b e

14  p e rm itte d  re a so n a b le  a c c e ss  to th e  p e rso n  fo r  th e  p u rp o se  o f  an e x a m in a tio n , a n d  to

15  a ll re le v a n t m ed ica l a n d  p sy c h o lo g ica l re c o rd s  and  reports. U p o n  m o tio n  o f  the  p e rso n

16  o r  th e  a tto rn e y  g en e ra l, o r  on  th e  c o u r t’s o w n  m o tio n , the  tria l sha ll b e  b e fo re  a  ju ry .

17  I f  n o  m o tio n  is  m a d e , th e  tria l sh a ll b e  b e fo re  the  c o u rt.

18  (b ) T h e  c o u r t o r  ju r y  sh a ll d e te rm in e , b e y o n d  a  rea so n a b le  d o u b t, w h e th e r  tlie

19  p e rs o n  is a se x u a lly  v io le n t  p re d a to r . I f  tria l is to  a  ju ry , the  ju ry  m u s t m a k e  the

2 0  d e te rm in a tio n  u n an im o u s ly . U p o n  a  d e te rm in a tio n  tha t the p erso n  is a  se x u a lly  v io len t

21  p re d a to r , the  c o u r t  sh a ll  c o n s id e r  le s s  re s tr ic tiv e  a lte rn a tiv e s  to  c o n f in e m e n t  a n d

2 2  w h e th e r  th ese  a lte rn a tiv e s , i f  a n y , w ill a d e q u a te ly  p ro te c t th e  p u b lic  so  it is s a fe  fo r

2 3  th e  p e rso n  n o t to  b e  c o n f in e d  an d  w ill p re v e n t the  p e rso n  fro m  c o m m ittin g  a  s e x u a lly

2 4  v io le n t p re d a to ry  o ffe n se . I f  th e  c o u rt d e te rm in e s  th a t the  less re s tr ic t iv e  a lte rn a tiv e s

2 5  w ill  n o t  (1 ) a d e q u a te ly  p ro te c t th e  p u b lic  so  it  w o u ld  be  sa fe  fo r th e  p e rs o n  to  b e  a t

2 6  la rg e , o r  (2) p re v e n t th e  p e rso n  fro m  c o m m ittin g  a se x u a lly  v io len t p re d a to ry  o ffe n se ,

2 7  th e  c o u rt shall o rd e r  the  p erson  c o m m itte d  to  the  c u s to d y  o f  the  d ep a rtm en t fo r  co n tro l,

2 8  c a re , a n d  tre a tm e n t u n til  th e  p e rs o n ’s m e n ta l illn ess  h as  so  c h a n g ed  th a t  th e  p e rso n  is

29  sa fe  to  b e  a t la rg e . I f  th e  c o u rt o r  ju ry  is n o t sa tis f ie d  b ey o n d  a re a so n a b le  d o u b t th a t

30  th e  p e rso n  is a  s e x u a lly  v io le n t p re d a to r , th e  c o u rt  sh a ll d ire c t the  p e r s o n ’s re le a se

31  f ro m  th e  c u s to d y  o f  th e  d e p a r tm e n t.
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(c) I f  th e  s ta te  f ile s  a  p e titio n  u n d e r  A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4  to  c o m m it a 

p e rs o n  w h o  h a s  b e e n  c h a rg e d  w ith  a  s e x u a My v io len t o ffen se  a n d  b e e n  fo u n d  

in c o m p e te n t  to  b e  tr ie d  fo r  th e  o f fe n s e , th e  trie r  o f  fac t, in c o n ju n c tio n  w ith  th e  

c o m m itm e n t p ro c e e d in g , sh a ll  m a k e  a  d e te rm in a tio n  b ey o n d  a  re a so n a b le  d o u b t 

w h e th e r  th e  p e rs o n  c o m m itte d  th e  o f fe n se  c h a rg ed . T h e  fin d in g  th a t  th e  p e rso , 

c o m m itte d  the  o f fe n se  m ay  n o t b e  u se d  fo r  a n o th e r  p u rp o se  than  fo r  c o n s id e ra t io n  o f  

c o m m itm e n t. I f  the  tr ie r  o f  fa c t f in d s  th a t the  p erso n  c o m m itte d  the  o ffe n se , the  tr ie r  

o f  fa c t m ay  p ro c e e d  to  d e te rm in e  w h e th e r  the  p erso n  is a  se x u a lly  v io le n t  p re d a to r  

u n d e r  th is  se c tio n .

(d) T h e  d e p a rtm e n t sh a ll c o n f in e  a  person  w ho is o rd ered  c o m m itte d  u n d e r this 

se c tio n  in a  s e c u re  m e n ta l h e a lth  fac ility . T h e  d ep a rtm en t m ay  c o n tra c t w ith  a  p u b lic  

o r  p r iv a te  e n tity  in s id e  o r  o u ts id e  th e  s ta te  fo r  the  c o n fin e m e n t o f  p e rs o n s  c o m m itte d  

u n d e r  A S 4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4  b u t m a y  no t p ro v id e  trea tm en t fo r these  p e rso n s  in  the  

s ta te 's  c e n tra l p sy c h ia tr ic  fa c il i ty . P e rso n s  c o m m itte d  to  the  d e p a r tm e n t sh a ll  be  

s e g re g a te d  a t a ll tim e s  f ro m  o th e r  p e rs o n s  u n d e r  the su p e rv is io n  o f  th e  d e p a r tm e n t. 

T h e  d e p a rtm e n t m a y  n o t c o n f in e  a  p e rso n  c o m m itte d  u n d e r A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4  

in a  c o rre c tio n a l fa c ility  o r  in s titu tio n  o p e ra te d  by the D ep artm en t o f  C o rre c tio n s . T h is  

su b se c tio n  d o es  n o t p ro h ib it  th e  d e p a r tm e n t from  c o n fin in g  a  p e rso n  c o m m itte d  u n d e r  

A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4  in a  m e n ta l h e a lth  fac ility  o p e ra te d  by the  d e p a r tm e n t  a n d  

lo c a te d  w ith in  o r  o n  the  g ro u n d s  o f  a  c o rre c tio n a l fac ility . P e rso n s  c o n f in e d  in a  

m e n ta l h e a lth  fa c il i ty  w ith in  o r  o n  th e  g ro u n d s  o f  a  c o rre c tio n a l fa c il i ty  sh a ll  b e  

s e g re g a te d  a t a ll tim e s  f ro m  the  in m a te s  o f  the  c o rre c tio n a l fac ility . F o llo w in g  

c o n f in e m e n t o f  th e  c o m m itte d  p e rs o n , th e  d e p a rtm e n t sh a ll in fo rm  the  p e rs o n  o f  th e  

p e r s o n ’s r ig h ts  u n d e r  A S  4 7 .3 0 .8 2 1 . T h e  in v o lu n ta ry  d e te n tio n  o r c o m m itm e n t  o f  a  

p e rs o n  u n d e r  A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4  sh a ll c o n fo rm  to  the  c o n s ti tu t io n a l  

re q u ire m e n ts  fo r  c a re  a n d  tre a tm e n t.

S e c . 4 7 .3 0 .8 2 0 . A n n u a l  e x a m in a t io n .  T he  d e p a rtm e n t sh a ll  p ro v id e  an  

e x a m in a tio n  o f  th e  c u r re n t  m e n ta l c o n d itio n  o f  a p e rso n  c o m m itte d  u n d e r  

A S  4 7 .3 0 .8 1 6  -  4 7 .3 0 .8 2 4  a t le a s t o n c e  e ac h  y ear. In a d d itio n  to  th e  a n n u a l 

e x a m in a tio n  p ro v id e d  by  the  d e p a r tm e n t, the p e rso n  m ay  re ta in  a  q u a lif ie d  e x p e r t  o r  

a  p ro fe ss io n a l to  e x a m in e  the  p e rs o n , a n d  the  e x p e rt o r p ro fess io n a l sh a ll h a v e  a cc ess
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1 to  all re c o rd s  c o n c e rn in g  the  p e rso n . T h e  re su lts  o f  the  exam in ation  sh a ll b e  p ro v id ec

2  to  th e  c o u r t  th a t c o m m itte d  th e  p e rso n .

3  S ec . 4 7 .3 0 .8 2 1 . P e ti t io n  f o r  re le a s e , (a) I f  the com m iss io n e r d e te rm in e s  th a t

4  th e  p e rs o n ’s m e n ta l illn ess  h as  so  c h a n g e d  th a t the  p erson  is safe  to b e  a t la rg e  a n d  is

5  n o t  lik e ly  to  c o m m it a  sex u a lly  v io le n t p red a to ry  o ffense  if  re leased , the  c o m m iss io n e r

6 sh a ll  au th o rize  th e  p e rso n  to  p e titio n  the  c o u rt fo r  release. T h e  petition  sh a ll be  se rv e d

7  u p o n  the  a tto rn e y  g e n e ra l as the  a tto rn e y  fo r  the  sta te . T h e  cou rt, upo n  re c e ip t o f  the

8  p e t i t io n  fo r  re le a se , sh a ll o rd e r  a  h e a r in g  w ith in  4 5  days . T h e  state  h as  th e  r ig h t  to

9  h a v e  th e  p e ti tio n e r  e x a m in e d  b y  an  e x p e r t  o r  p ro fess io n a l p e rso n  o f  th e ir  c h o ic e . T h e

1 0  h e a r in g  sh a ll be  b e fo re  a  ju ry  i f  d e m a n d e d  by  e ith e r  the  p e titio n e r  o r  th e  s ta te . T h e

11 b u rd e n  o f  p ro o f  is u p o n  th e  s ta te  to  sh o w  b ey o n d  a rea so n a b le  d o u b t th a t th e

1 2  p e ti t io n e r ’s m en ta l illness rem ain s  su c h  tha t the  p e titio n er is no t safe to  b e  a t la rg e  and

1 3  th a t, i f  d is c h a rg e d , is lik e ly  to c o m m it  a  se x u a lly  v io len t p red a to ry  o ffe n se . I f  th e

1 4  h e a r in g  is b e fo re  a  ju ry , the  ju ry  m u s t  m a k e  th is  d e te rm in a tio n  u n an im o u s ly .

1 5  (b ) T h is  se c tio n  d o es  n o t p ro h ib it  the  p e rso n  fro m  o th e rw ise  p e ti tio n in g  the

1 6  c o u r t  fo r  d is c h a rg e  w ith o u t th e  c o m m is s io n e r ’s a pp ro v a l. T h e  c o m m iss io n e r  sh a ll

1 7  p ro v id e  th e  c o m m itte d  p e rso n  w ith  an  a n n u a l w ritten  n o tice  o f  the p e rs o n ’s r ig h t  to

1 8  p e ti t io n  the  c o u r t fo r  re lea se  o v e r  th e  c o m m iss io n e r’s o b je c tio n . T h e  n o tic e  m u s t

1 9  c o n ta in  a  w a iv e r  o f  r ig h ts . T h e  c o m m is s io n e r  sh a ll fo rw ard  the n o tic e  a n d  w a iv e r

2 0  fo rm  to  the  c o u r t  w ith  the  a n n u a l e x a m in a tio n . I f  the  p e rso n  does n o t a ff irm a tiv e ly

2 1  w a iv e  th e  r ig h t to  petit o n , th e  c o u r t  sh a ll h o ld  a  sh o w  c au se  h ea rin g  to  d e te rm in e

2 2  w h e th e r  fac ts  e x is t  th a t w a rra n t a  h e a r in g  o n  w h e th e r  the  p e rs o n ’s c o n d itio n  h a s  so

2 3  c h a n g e d  th a t the  p e rso n  is sa fe  to  b e  a t la rg e  a n d  is no t lik e ly  to c o m m it a  se x u a lly

2 4  v io le n t  p re d a to ry  o f fe n se  if  d isc h a rg e d . T h e  c o m m itte d  p e rso n  has th e  r ig h t to  h a v e

2 5  a n  a tto rn e y  re p re se n t  the  p e rso n  a t  the  sh o w  c a u se  h ea rin g  and, i f  the  p e rs o n  is

2 6  in d ig e n t, the  c o u rt sh a ll a p p o in t c o u n se l u n d e r  A S 18.85 to rep resen t the  p e rso n . T h e

2 7  c o m m itte d  Derson is n o t e n titled  to  b e  p re se n t at the  sh o w  cau se  h ea rin g . I f  th e  c o u rt

2 8  | a t  th e  sh o w  c a u se  h e a rin g  d e te rm in e s  th a t p ro b a b le  c au se  ex is ts  to b e lie v e  th a t th e

2 9  p e r s o n ’s m en ta l illn e ss  h as  so  c h a n g e d  th a t the  p erso n  is sa fe  to be at la rg e  a n d  is n o t

3 0  lik e ly  to c o m m it a  se x u a lly  v io le n t p re d a to ry  o ffen se  if  d isch arg ed , the  c o u r t sh a ll se t

31  a  h e a r in g  on  the  issue . A t th e  h e a r in g , the  c o m m itte d  p erson  is en titled  to  b e  p re se n t
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a n d  to  th e  b e n e fit o f  a!l c o n s titu tio n a l p ro te c tio n s  th a t w e re  a ffo rd e d  to  th e  p e rs o n  a t 

th e  in itia l c o m m itm e n t p ro c e e d in g . T h e  a tto rn e y  g en e ra l sh a ll re p re se n t the  s ta te  a n d  

h a s  th e  r ig h t to  a  ju ry  tria l a n d  to h a v e  th e  c o m m itte d  p e rso n  e v a lu a te d  b y  e x p e r ts  

c h o s e n  by  the  s ta te . T h e  c o m m itte d  p e rso n  m ay  a lso  h av e  e x p e rts  e v a lu a te  the  p e rso n  

on  the  p e r s o n ’s b eh a lf . T h e  b u rd en  o f  p ro o f  a t the  h ea rin g  is u p on  th e  s ta te  to  p ro v e  

b e y o n d  a  re a so n a b le  d o u b t th a t th e  c o m m itte d  p e rs o n ’s m e n ta l i lln e ss  re m a in s  su c h  

th a t th e  p e rso n  is n o t sa fe  to  b e  at la rg e  and , if  re leased , is lik e ly  to  c o m m it a  se x u a lly  

v io le n t  p re d a to ry  o ffe n se .

(c )  I f  a  p e rso n  h as  p re v io u s ly  f ile d  a p e titio n  fo r  d is c h a rg e  w ith o u t  th e  

c o m m is s io n e r ’s a p p ro v a l and  the  c o u r t  d e te rm in e d , e ith e r  up o n  rev iew  o f  the  p e ti t io n  

o r  fo llo w in g  a  h e a r in g , th a t th e  p e t i t io n e r ’s p e titio n  w a s  fr iv o lo u s  o r  th a t  th e  

p e t i t io n e r ’s c o n d itio n  h a d  n o t so  c h a n g e d  th a t the p e rso n  w a s  safe  to  b e  a t la rg e  a n d  

w a s  n o t lik e ly  to  c o m m it a  se x u a lly  v io le n t p red a to ry  o ffe n se  i f  d is c h a rg e d , th e  c o u r t  

sh a ll d en y  the  su b se q u e n t p e titio n  u n le ss  the p e titio n  co n ta in s  fac ts u p o n  w h ich  a c o u r t  

c o u ld  f in d  th a t th e  c o n d itio n  o f  th e  p e ti tio n e r  h as  so  c h a n g e d  th a t a  h e a r in g  is  

w a rra n te d . U p o n  re c e ip t o f  a  se c o n d  o r  su b se q u e n t p e titio n  fro m  a c o m m itte d  p e rs o n  

w ith o u t the  c o m m iss io n e r’s ap p ro v a l, th e  c o u rt shall rev iew  the  p e titio n  a n d  d e te rm in e  

i f  the  p e titio n  is b a se d  u p o n  fr iv o lo u s  g ro u n d s  a n d , if  so , sha ll d e n y  th e  p e ti t io n  

w ith o u t a  h ea rin g .

S e c . 4 7 .3 0 .8 2 2 . D u t ie s  o f  d e p a r tm e n t ;  r e g u la t io n s ;  im m u n i ty ,  (a) T h e  

d e p a r tm e n t is re sp o n s ib le  fo r c o s ts  re la tin g  to the  e v a lu a tio n  and  tre a tm e n t o f  p e rs o n s  

c o m m it te d  to  its c u s to d y  u n d e r  th e  p ro v is io n s  o f  A S  4 7 .3 0 .S 1 6  - 4 7 .3 0 .8 2 4 . 

R e im b u rse m e n t m a y  be o b ta in e d  by  th e  d ep a rtm en t fo r the  c o s t o f  c a re  a n d  tre a tm e n t 

o f  p e rs o n s  c o m m itte d  to  its c u s to d y  u n d e r  A S 4 7 .3 0 .8 1 9 .

(b ) T h e  d e p a r tm e n t m a y  a d o p t re g u la tio n s  to  im p le m e n t th e  p ro v is io n s  o f  

A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4 . T h e  d e p a r tm e n t sh a ll c o n su lt w ith  the D e p a r tm e n t o f  L a w  

a n d  the  D e p a r tm e n t o f  C o rre c tio n s  w h e n  a d o p tin g  re g u la tio n s .

(c) T h e  s ta te , a g e n c ie s  o f  th e  s ta te , e m p lo y e e s  o f  a g e n c ie s  o f  th e  s ta te , a n d  

o ff ic ia ls  a re  im m u n e  fro m  liab ility  fo r c o n d u c t u n d er A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4  e x c e p t  

th a t  th is  su b se c tio n  d o e s  no t p re c lu d e  lia b ility  fo r c iv il d a m a g e s  as a  re su lt o f  g ro s s  

n e g lig e n c e  o r  re c k le ss  o r  in te n tio n a l m isc o n d u c t.
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S e c . 4 7 .3 0 .8 2 3 . R e le a s e  o f  i n f o r m a t io n  a u th o r iz e d .  N o tw ith s ta n d in g  a n y  

o th e r  p ro v is io n  o f  law  a n d  in a d d itio n  to  any  o th e r  in fo rm atio n  req u ired  to  be  re lea se d  

u n d e r  A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4 , the  d e p a r tm e n t m a y  re lease  re lev a n t in fo rm atio n  th a t 

is  n e c e s sa ry  to p ro te c t  th e  p u b lic  c o n c e rn in g  a  sp e c if ic  se x u a lly  v io len t p re d a to r  

c o m m itte d  u n d e r  A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4 .

S e c . 4 7 .3 0 .8 2 4 . D e f in i t io n s . In  A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4 ,

(1 ) "m e n ta l illn ess"  h a s  the  m e a n in g  g iv e n  in A S  12 .47 .090 ;

(2 ) "p re d a to ry "  m e a n s  th a t a c ts  a re  d ire c te d  tow ard s

(A ) s tra n g e rs ;

(B ) in d iv id u a ls  w ith  w h o m  a re la tio n sh ip  h as b een  e s ta b lish e d  

o r  p ro m o te d  fo r  the  p rim a ry  p u rp o se  o f  v ic tim iz a tio n ; o r

(C ) fa m ily  m e m b e rs  i f  th e  fam ilia l re la tio n sh ip  h as  b e e n

e x p lo ite d  fo r  th e  p u rp o se  o f  v ic tim iz a tio n ; in th is  su b p a ra g ra p h  " fa m ily

m e m b e r"  m e a n s  a  p e rso n  w h o

(i) is re la te d  u p  to  th e  fo u rth  d eg re e  o f  c o n sa n g u in ity ,

w h e th e r  o f  the  w h o le  o r  h a lf  b lo o d  o r  by  a d o p tio n  c o m p u te d  u n d e r  th e

ru le s  o f  c iv il law ; o r

ii) liv e s  in the  sa m e  h o u se h o ld ;

(3 )  " se x u a lly  v io le n t  o ffen se "  m e a n s  an a c t th a t is

(A ) a  v io la tio n  o f  AS 11 .41 .410 , 11 .41 .420(a)(1), o r 11 .41 .434  - 

1 1 .4 1 .4 3 8 , o r a  fe lo n y  o f fe n se  in th is  o r  a n o th e r  ju r isd ic tio n  fo rm e rly , o r

c u rre n tly , h a v in g  e le m e n ts  s im ila r  to  A S  11 .4 1 .410 , 1 1 4 1 .4 2 0 (a ) (1 ) , o r

11 .4 1 .4 3 4  - 11 .4 1 .4 3 8 ;

(B )  a  v io la tio n  o f  A S  1 1 .4 1 .10 0 , 1 1 .41 .110 , 1 1 .4 1 .20 0 , o r

1 1 .4 1 .3 0 0 , o r  a  fe lo n y  o ffe n se  in  th is  o r  a n o th e r  ju r isd ic t io n  fo rm e rly , o r

c u rre n tly , h a v in g  e le m e n ts  s im ila r  to  A S  11 .4 1 .10 0 , 1 1 .4 1 .11 0 , 1 1 .4 1 .2 0 0 , o r  

1 1 .4 1 .30 0  i f  the s ta te  p ro v e s  b e y o n d  a  re a so n a b le  d o u b t, in c iv il c o m m itm e n t 

p ro c e e d in g s  u n d e r  A S  4 7 .3 0 .8 1 6  - 4 7 .3 0 .8 2 4 , that, d u rin g  th e  c o u rse  o f  th e  

o ffe n se , th e  p e rso n  e n g a g e d  in o r in te n d e d  to  e n g a g e  in se x u a l p e n e tra tio n , 

se x u a l c o n ta c t, o r  s e x u a l 'y  g ra tify in g  c o n d u c t;  o r

(C ) a v io la tio n  o f  A S 11 .31 .100  - 11.31 .120, o r a  fe lony  o ffen se
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in  th is  o r  a n o th e r  ju r is d ic t io n  fo rm e rly , o r  c u rre n tly , h av in g  e le m e n ts  s im ila r  

to  A S  1 1 .3 1 .1 0 0  - 1 1 .3 1 .12 0 , th a t is an  a tte m p t, c rim in a l s o l ic ita tio n , o r  

c o n s p ira c y  to  c o m m it o n e  o f  th e  fe lo n ie s  d e s ig n a te d  in (A ) o r  (B ) o f  th is  

p a ra g ra p h ;

(4 ) " se x u a lly  v io le n t p re d a to r"  m e a n s  a  p e rso n  w ho

(A ) has b een

(i) c o n v ic te d  o f  a  se x u a lly  v io len t o ffen se ;

(ii) fo u n d  to  h av e  c o m m itte d  a  sex u a lly  v io le n t o ffe n se

as a  ju v e n ile ;

(iii)  c h a rg e d  w ith  a  se x u a lly  v io len t o f fe n se  a n d  w h o  

w a s  d e te rm in e d  to  b e  in c o m p e te n t to  s tan d  trial u n d er A S  12 .4 7 .100 ; o r

(iv) fo u n d  n o t g u ilty  by  rea so n  o f  in san ity  o f  a  s e x u a lly  

v io le n t o ffe n se  u n d e r  A S  12 .4 7 .04 0 ; and

(B ) su ffe rs  f ro m  a  m en ta l i lln e ss  th a t m a k es  th e  p e rs o n  

s u b s ta n tia l ly  l ik e ly  to  c o m m it a  se x u a lly  v io le n t p red a to ry  o ffe n se .

* S e c . 2 . A P P L IC A B IL IT Y . T h is  A c t a p p lie s  to all ac ts  c o m m itte d  befo re , o n , o r a f te r  the  

e f f e c t iv e  d a te  o f  th is  A c t.
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EQUIPMENT
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Draft Fiscal Analysis

Draft C S S B  2 1 6  (Work Draft F, Dated 4/13/98)

This bill establishes procedures governing the civil commitment of "sexually violent predators". The 

court first becomes involved in the process w h e n  it receives a petition filed by the Department of L a w  

seeking to have a sex offender committed. U p o n  receipt of the petition the court is required to 
schedule a hearing within 72 hours to determine whether there is probable cause to believe that the 
person is a sexually violent predator.

Because the consequences of a determination that a person is a sexually violent predator are severe, 
it is anticipated that each stage of the process, including the Initial probable cause hearing, will be 
vigorously defended.

If the court determines there Is probable cause to believe that the person is a sexually violent predator, 

the person is taken into custody for the purposes of evaluation. If the results of the evaluation indicate 

that the person Is a sexually violent predator the court is to schedule a trial to bo held within 6 0  days. 

The trial date can be continued upon the motion of either party or the court.

Because there is no opportunity to plead to a reduced charge (as in criminc' cases), it Is anticipated that 
all persons evaluated as sexually violent predators will exercise their right to a Jury trial and their right 

to procure their o w n  experts to conduct evaluations and testify on their behalf. These cases are 

anticipated to be complex with competing expert testimony regarding the person's mental state and 
likely future behavior.

If a person alloged to be a sexually violent predator has been found Incompetent to stand trial for the 

underlying sexual offense, the court is to hear evidence to determine whether the person committed 
the act or acts charged. At the hearing the person is entitled to all the rights available to a defendant 

In a criminal trial other than the right to a jury trial and the right not to be tried while incompetent. This 

hearing will be the equivalent of a bench trial and is expected to require the same judicial resources.

After hearing evidence relating to whether the Incompetent person committed the act or acts charged, 

the court is to mak e  specific findings of fact as to whether the person committed the alleged act or 

acts, the extent to which the person’s incompetence affected the outcome of the hearing, the extent 

to which the evidence could be reconstructed without the assistance of the person, and the strength 

of the state's case. If the court finds beyond a reasonable doubt that the person committed the alleged 

act or acts it m a y  proceed to determine whether the person should be committed. The person has a 

right to appeal a decision m a d e  under this section.

If a sex offender (competent or incompetent) is found by either the court or a jury to be a sexually 

violent predator, the court is to consider whether less restrictive alternatives to confinement would 

adequately protect the public. If no alternatives are found, the court Is to order the person committed 
until such time as he or she is safe to be at large.

A  person committed as a sexually violent predator has the right to an annual examination of his or her 

mental condition. He or she also has the right to petition the court for release. It is anticipated that 
every person in confinement will petition the court each year for release.
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There are t w o  w a y s  to petition the court for release: 1) If ths Commissioner of the Department of 

Health and Social Services determines that the person is safe to bo at large, he or she will authorize 
the person to petition the court for release. 2) If the commissioner does not so authorize, tlie person 

m a y  petition the court on his or her own.

If the commissioner authorizes the person to petition the court for release, the court shall order a 

hearing to be held within 45 days of receipt of the petition. The hearing is to be before a jury upon 

the motion of either the state or the person. The state has the right to obtain Its o w n  experts and to 
have t h e m  examine the person. It Is estimated that most or all of these hearings will be before a jury.

If a person files a petition for release without authorization from the commissioner, the court is to hold 
a s h o w  cause hearing to determine whether facts exist that warrant a hearing on whether the person 

is n o w  safe to be at large. The petitioner has the right to be represented by counsel at the hearing but 

not the right to be present.

If the court finds that probable cause exists that the person is n o w  safe to be at large, it shall set a 

hearing on the issue. At the hearing, the person is entitled to be present and represented by counsel. 

He or she is also entitled to all the rights afforded him or her at the initial commitment proceeding. 

Both the state and the person have the right to retain their o w n  experts and to request a trial by jury. 

It is anticipated that all cases will be tried before a Jury end that the hearings will consume the same 
judicial resources as the initial civil commitment trial.

If a person has previously filed a petition for release without the approval of the commissioner and the 
court found, either upon Initial review of the petition or following a hearing, that the petition w a s  

frivolous or that the petitioner w a s  not safe to be raleased, the court is to deny any subsequent petition 

unless it contains n e w  facts upon which the court could find that the person has so changed that a 

hearing Is warranted.

This note is based on tha following estimates provided by the Department of Law:

1) 5 civil commitment petitions filed per year.
2) 5 civil commitment jury trials per year resulting in 4 civil commitments per year.

3) 4  petitions for release that result in s h o w  cause hearings in FY 2 0 0 0

B  petitions for release that result In s h o w  cause hearings in FY 2001

10 petitions for release that result in s h o w  cause hearings In FY 2 0 0 2  and each year thereafter.

4) 4 appeals filed in F Y  99 and FY 2 0 0 0

7 appeals {including appeals from denials of petitions for release) filed in F Y  2001.

8 appeals filed in FY 2 0 0 2  and each year thereafter.

This note assumes that both the number of petitions for release and the number of appeals filed each 

year will stabilize after FY 2002. It also assumes that once a person Is committed, tho commissioner 

will not (at least by F Y  2004) authorize a person to petition the court tor release and, additionally, that 
the court will not (at loast by FY 2004) find probable cause that a person is safe to be at large. 

Because of this, this note does not Include any estimated expenses resulting from trials regarding the 

release of a petitioner. If any of these conservative estimates turn out to be In error, or if the number 

of civil commitment petitions filed with the court each year should Increase, the court m a y  return to 

tlie legislature for additional funding. Finally, this note does not reflect the costs associated with the 

additional 4  to 8 appeals tho Supreme Court will hear each year. However, If the number of appeals 

should increase, the court m a y  return to the legislature for additional funding.
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ADMIN ACCOUNTING -* JUNEAU SUPREME 12)003/003
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F Y  9 9  5 mw oommltrnant* (w ith  probabla earn* hmaringa 0  a day* mhA £ Jury tr ia l*  © 16 day* *4ch i 1

P.ctaaoflLSnryjCfia

Superior Court Judge Pro Tam, Anchorage, PPT, 4.25 months 

In-Court Clerk, 12A, Anchorago, PPT 4,25 months 
Law Clerk, 13D, Anchorage, PPT, 4.25 months

Salary Banafila If lta l
$ 20,719 $ 10,089 $ 30,818

2,222 12,469

2,609 14,645
10,247

12,036

Total Personal Services

Jury foes for 14 person Jury for 15 days at $26 a day for 5 trials

FY 99 Total Coat

t  57,932

26,250

84,182

F Y  0 0  6 new camirJlrnant* (with probable cant a bearing* @  2 day* each A/my
trial* @ 1 6  dayt each) £ d  petition* to role*** (with probable cam * bearing* © 2  day* etch)

Personal Services

Superior Court Judge Pro Tern, Anchorage, PPT, 4.75 months 
ln«Court Clerk, 12A, Anchorage, PPT 4.75 months 
Law Clerk, 13D, Anchorage, PPT, 4.75 months

S q|nry B enefits Total

$ 23,156 8 11,287 $ 34,443
2,483 13.935
2,918 16,368

11 .4 5 2
1 3 . 4 5 2

Total Personal Services

Contractual Services

Jury fees for 14 person jury for 1S days at $26 a day for 5 trials

FY 00 Total Cost

$ 04,746

26,250

90,996

F Y  0 1  z F Y  04- 6 n e w  e o m m km tn ta  (w ith  probable cam a h ea r in ga ©  2 da y *  aacb St Jury trialt © IB day*
each) St B (10 in FY 02-041 petition* to ralaaa* (with probable oauaa hearing* © 2 daya each)

Superior Court Judge Pro Tem, Anchorage, PPT, 6.25 months 
In-Court Clerk, 12A, Anchorage, PPT 5.25 months 

L aw Clerk, 13D, Anchorage, PPT, 6.25 months

Salary. Benefits Xttal
6 25,504 $ 12,475 . $ 38,069

3,929 16,587

4,409 19,277
12,658

14,868

Total Personal Services

Cpntractufll Services

Jury fees for 14 person Jury for 15 days at $25 a day for 5 trials

FY 01 - FY 04 Total Coat

4 73,933

26.250

100,183
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STATE OF ALASKA
1998 LEG IS LA T IV E SESSION

Revision Dale
Title:

'•o .

C om m itm en t of Sc.vunllv V io lent Predators

Ocpl. Aflected. Health and Socia l Serv ices__________________

BRU : Institu tio n s and A dm in istration

V e rs io n : 6 $  8 6 ' Z l f a u h f l ,
S ) P u b lis h  D a te :

Sponsor:
Requestor:

H a lfo rd , G reen, Donnelv

Senate (.1 U P )

Component: A laska  P sych ia tric  Institute 

CO M PO NENT S E R IA L  NO. 311__________

See a lso  (S N “ ) : _____________

Expenditures/Revenues: (Thousands ol Dollars)
OPERATING FY99 FYOO FY01 FY02 FY03 FY04

P E R SO N A L S E R V IC E S

TRA V EL

CO N TRA CTU A L

S U P P L IE S

EO U IPM EN T

LAND I  S T R U C T U R E S

G R A N T S. C LA IM S

M ISC E LLA N E O U S

48.0 49.4 233.7 240 7 243 0 255.4
4.5 4.6 8.8 9~ol 9.3 9.6

6190 1.239.1 1,845.6 2.442.1 3.043 7 3.645.2
5.0 5.2 10.3 106 109 11.3

10.0 5.0 50

40.0 140.2 243.4 349.7 459.2 572.0

TOTAL O PERA TIN G 726.5 1,438.5 2,346.8 3,057.2 3.771.0 4,493.4

C A P IT A L  E X P E N D IT U R E S 'acehoider

C H A N G ES IN R E V E N U E S  (_________ )

FUND SOURCE______________________________ (Thousands ol Dollars)
1002 Federal Receip ls I

1003 G F Match I
1004 G F 726.5 1.438.5 2.346.8 3.057.2 I 3.771.0 4,493.4
1005 GF/Program Receip ls 1

1037 GF/Mental Heallh 1

Other (pleaso specify) 1
TO TA L 726.5 1,438.5 2,346.8 3,057.2 1 3,771.0 4,493.4

POSITIONS:
FU LL-T IM E

P A R T -T IM E

TE M P O R A R Y

1 1 2 2 l 2 2l

I I

I I

E stim a te  of any current year (FY98) c o st :  50.0

ANALYSIS:______________ (Attach a separate page il necessary)__________________________________________________ _ j
|Fiscal Assumptions:

I This fiscal note assumes DHSS/API stall will provide 20 evaluations yearly, resulting in only 4 commitments yearly; 
under these assumptions, then, the number ol persons committed lo DHSS' custody as a sexually violent predator will | 
increase by a total ol 4 each year, so that the number ol predators in DHSS custody by the end ol Ihe first year (FY99) is , 
4, 8 by the end ol FYOO, 12 in FY01, etc.. This increment in the number ol predators in DHSS' custody significantly 
increases DHSS costs in a very short time, because the same new 20 evaluations must be pedormed each year, but Ihe 
required annual review evaluations ol predators already committed to DH&SS custody increases the workload until, 
effectively it is clear that Ihe annual reviews ol persons previously committed as sexually violent predators, combined 
with evaluations of prisoners soon to be released for a determination as to whether they meet the commitment criteria as 
a predator, will require lull-time professional stall to maintain the program ol initial screening referrals, evaluations, and 
annual reviews required by this bill.

Prepared by: Randall Burns. Director APt______________ Phone 907-269-7103
Division: Mental Health and DD Date: 04/14/93

Approved by Commissioner: Karen Perdue. Commissioner ____________  Date: _______________
Agency: Department of Health & Social Sen ices

PREPARER TO PROVIDE A LL DISTRIBUTION COPIES TO GOVERNOR'S LEG ISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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A N A L Y S IS  ( c o n t .) .

2 This fiscal notes assumes that a person determined after trial to be a sexually violent predator will net ce treated 
and cared lor a! Alaska Psychiatric Institute; therefore, the treatment and twenty-four hour care required fcy this bill lor 
all persons committed to DHSS custody as sexually violent predators will be contracted cut. At present, mere appears 
to be one facility in Florida that provides such treatment; the present cost lor this service is S400.00 per cay. S-iOO X 
365 days X 4 persons totals S579.200. While lirst ye3r start up delays may not see this total cost achieved in FYS9, 
this will be the annual cost once the program is up and running; an inflation factor ol 3% has be in added beginning in 
FYOO, It should be further noted that these costs multiply by a factor of lour each year, as persens newly determined 
to meet commitment criteria are identified and sent lor treatment. The State will, through a competitive RFP process, 
attempt to get the lowest per day cost available to treat and care for this difficult, risk-intensive population of individuals.

It should be noted, however, that even if DHSS contracts out lor the treatment and care of committed predators, that 
the screening referrals, evaluations, and annual reviews will have to be done by the State and in-state, as will any 
Hearings related to any petitions lor release filed by committed predators. All the screenings, evaluations, trials, 
reviews, and hearings anticipated by this legislation will take significant time and may well require at some point in Ihe 
not-too-distant future that the S'ate invest in Ihe purchase and renovation or construction of a facility, in order to house 
and care lor those inmates and predators attending to the various evaluations and legal processes required by this bill, 
even il the State always contracts out the treatment portion ol this business.

In the short run. however, and despite DHSS' unwillingness to house at API those persons found to be sexually violent 
predators, this bill v/ill require, prior to an actual commitment determination, that when a court determines that there is 
probable cause to believe that an inmate is a sexually violent oredator, that the inmate be transferred to API's forensic 
unit lor the purpose ol an evaluation by API staff. The person will be housed on API's forensic unit during the 
approximately four weeks required for the evaluation and then up until the person has gone to lria> and a determination 
has been made as lo whether the inmate is to be committed to OHSS as a sexually violent predator (a process that, at 
minimum, will take at least three months). Once a formal determination as lo commitment status is made at trial, the 
person found to be a sexually violent predator will be transferred to the facility with whom OHSS has contracted to treat 
and care lor these persons.

It is our view that API will be able to provide space I or this service lor a maximum of two fiscal years. At that point, 
both because of long-standing API 2000 Project plans ■ nd the significant number ol inmates and precators involved in 
either evaluations or annual reviews and the attendant legal proceedings, API v/itl no longer have sufficient beds to 
house the inmates and predators impacted by this bill.

3. At least initially, during the first two fiscal years, this fiscal notes assumes the use existing API psychiatrists and 
psychologists lor the performance of the screening referrals, formal evaluations, and commitment reviews; we have.
Irom the outset, added one administrative assistant to handle the significant paper work, scheduling complexities, and 
tracking required by this bill. However, beginning in FY01, we believe that the screening, evaluation, and review 
activities in this bill will require the employment of a lull-time forensic psychiatrist or psychologist. The staffing cost 
assumptions are based on current State of Alaska salaries: costs are inflated 3% each year.

4. The fiscal note assumes that travel associated with inmate or predator screening referrals, evaluations, and annual 
reviews should be contained in the Grants line of the budget. Travel costs in the Grants line includes in-state costs (or 
API staff to travel Irom API to various DOC facilities for the first referral screening of identified inmates by API staff 
(S20.0). as wed as lor tne cost of escorted travel when transferring a committed predator to tne treatment facility (round- 
trip costs ol S2.0 per person). The cost ol travel to API by inmates, where the court has found that probable cause 
exists to believe that an inmate may be a sexually violent predator and must be transferred to API lor evaluation woulc 
be borne by D O C . Following commitment as a predator, and upon lime lor that predator's annual review, the cost ol 
transporting tne predator, with escorts. Irom their place ol treatment back to Anchorage must a so be factored in (round-

; trip costs of S2.0 per person).

t

I
t
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ANAIYSIS (cont.):

5. This fiscal note assumes, in accordance with Sec. 47.30.822 of CSSS 216, that DHSS must pay costs relating to the 
evaluation of persons previously committed to its custody as a sexually violent predator, Therefore, this fiscal note 
includes funds to pay for Ihe cosl of evaluations and testimony lor experts hired by Ihe defense in annual reviews and 
petition for reiease cases (cost estimates are based on 4 annual evaluations per year, beginning in FYOO, at S200 per 
hour for 30 hours, as well as 5 hours for hearing preparation and testimony at S300 per hour; as well as 4 petition for 
release hearings that would involve a similar number of hours lor evaluation, preparation and testimony lor such a 
hearing). The costs of these review evaluations will increase by an increment ol four each year, as Ihe predator 
population increases

6. This fiscal nole assumes that API will have access to forensic experts for consultative purposes. assuming $250 per 
hour for up to 10 hours per month ($250 per hour X 10 hours X 12 months, equals S30.0)

7. In addition, separate from travel costs, there exists inmate and predator transportation costs, to pay for the cost of 
hiring security transport for ihe inmates and predators who must appear in court for probable cause hearings, 
commitment trials, review hearings, etc. API does not presently provide security escorts, as all transportation lor its 
forensic patients are arranged by DOC, the State Troopers, or Anchorage Police Department Although civilly 
committed, predators will require significant safeguards lo ensure public safety and to avo.-d the possibility of escapes. 
Therefore, a transport service will have lo be developed and budgeted for in DOC or Pubi.; Safety to defray Ihe costs of 
transport.

8. This fiscal nole assumes, beginning in FY01, that the DHSS will approach the Legislature with a capital request to 
provide the housing necessary to hold those inmales and predators being evaluated. Within four years of passage ol 
this legislation, the Slate will be confronted with the annual 20 evaluations of inmates who may meet commitment 
criteria a s  a sexually violent predator, plus the 16 annual reviews and no doubt at least 10 petition lor release hearings 
and reviews, each of which will require housing in Anchorage lor a minimum of 90 days, but more likely 120 or more 
days, meaning that the State must have access to at least a 30 to 40 bed facility to hold these persons.

Whether the State should opt to construct a facility, or attempt to contract for the beds, is a policy question for fulure 
consideration, but there is little doubt such a facility or the beds will be required within only a few years of passage of 
this legislation. DHSS has placed Ihe word "Placeholder" in Ihe capital expenditure line, to direct the present Legislature 
to the fact that a decision point lies ahead, and lhal a large capital expense is one option al that time. If the cost ol 
housing inmates and predators is handled by contracting out this service, only the cosl of housing the inmates held for 
evaluation would constitute an additional cosl, since the S400 a day treatment cost anticipated above for an entire year 
could be split between the treatment facility and the facility providing housing while the predator is receiving his or her 
annual review or release hearing.
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Revision Date (Note if correction) ______________
Title An Act providing for the civil commitment of

STATE OF ALASKA
1998 LEGISLATIVE SESSION

Bill Version: cssb 2 i 6(jud)
(S) Publish Date: V23/98

sexually violent predators

Dept. Affected_____________ Law
BRU Cnminal Division
Component OSPA

Sponsor
Requester

Senator Halford
Senate Judiciary Committee

Expenditures/Revenues

Component Senal No 

(Thousands of Dollars)

2203

OPERATING EXPENDITURES FY 99 FYOO FY 01 FY 02 FY 03 FY 04
Personal Services 300 5 357 1 413 7 470 3 507 4 507 4
Travel 5.9 6 1 5.3 64 66 66
Contractual 142.6 107 0 119.3 127 7 130.9 130.9
Supplies 4 9 58 6 7 76 82 82
Equipment 26 0 6 5 00 13.0 6 5 00
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 479.9 482.5 546.0 625.0 659.6 653.1
CAPITAL EXPENDITURES
CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

479 9 482.5 546 0 625.0 659 6 653 1

TOTAL 479.9 482.5 546.0 625.0 659.6 653.1

Estimate of any current year (FY98) cost: 
POSITIONS
Full-time 4 5 5 6 6 6
Part-time 1 2 2
Temporary
ANALYSIS: (Attach a separate pa^e rt necessary)

C S S B  216 (JUD) Work Draft B provides a method for th : civil commitment of sexually violent predators upon completion 
of their criminal sentence. The Department of Law would have the responsib..ity of seeking civil commitment through the 

courts.

The Department of Corrections estimates that approximately 160 sex offenders would likely be released each year. The 

Department of Law anticipates filing for civil commitment on approximately 2 to 3 percent in light of the narrow definition 

of "sexuai predator" contained in this work draft. For the purposes of this fiscal analysis, the department assumes that it 

would seek civil commitment for 4 to 5 offenders a year. Further, all cases would go to trial, and 4 individuals would 
actually be committed.

/ ± -------------------------------- >_______ Z _  ^
oan M. Kasson T » —t-\ j ) /

Attorney General's Office ^
pissic

Prepare(
Division
Approve*
Agency

PARER  TO PR'
For fui

£
Phone_ 
Date

465-5370
4/21/98

Bruce M. Botelho. Attorney General 
Department of Law_______________

Date 4/21/98

(Rrv M7| 98Wom rtvOUB

DE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
ler dittnbution information, call the Governor'* Legttlative Office
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The bill further provides each committed individual an opportunity to petition for 
release and the Department of Health and Social Services must conduct an 
examination of the person's mental condition annually. These petitions could 
result in a jury trial, if the court finds there is probable cause that the person's 
condition has so changed that they are safe to be released. The Department of 
Law assumes that in the first two years, all committed individuals would petition 
for release. Over time, the number of petitions requiring a hearing would 
decrease relative to the total population of committed sexually violent predators, 
as the bill further provides for denial of a petition without a hearing when it is a 
second or subsequent petition for release and a previous petition had been found 
to be frivolous or new facts are not presented showing the person’s condition had 
so changed since the last petition that the person was safe to be a large. The 
number of petitions is assumed to level off at 10 to 12 per year.

Offenders committed under this bill would have the right to appeal the court’s 
decision. The department again assumes that initially, all individuals committed 
would appeal their commitments and orders denying release. But as case law is 
established, the number of appeals would diminish relative to the growing 
population of committed individuals, to approximately 8 appeals per year.

TRIAL UNIT

In order to obtain an order for civil commitment of a sexually violent predator, the 
Department of Law would file a petition with the Superior Court. Upon the 
determination by the court, after a hearing that probable cause exists to believe 
the person named in the petition is a sexually violent predator, the case would 
proceed to trial. The court, or a unanimous jury, must find, beyond a reasonable 
doubt, that the person is a sexually violent predator.

Prosecution of these cases would involve a similar level of work to prosecuting a 
complex felony criminal case.

First, incoming cases must be screened by the department. It is likely that 
Corrections and Health and Social Services will take a conservative approach on 
the cases they refer to the Attorney General, and refer more than the Department 
of Law can successfully pursue. Each case must be examined, and a decision 
made on whether civil commitment will be sought.

Once a petition is filed, the next step will be the probable cause hearing.
Ordinarily, this hearing is used by the defense as a discovery mechanism to hear 
from the state's witnesses and see the state's evidence in order to later rebut.
The department assumes the same will be true in the civil commitment 
proceedings. The hearing will likely last an average of two days, and involve a 
week of preparation. Discovery, depositions, other pre-trial preparations and the
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trial itself are assumed to require an average of two and one-half weeks per case 
of attorney time.

From the probable cause hearing through trial, approximately one month of 
attorney time will be required. One attorney is assumed to take five cases to trial 
per year, a caseload of half-time litigation in civil commitment, and in addition, 
participate in the on-going screening process of many more cases.

Paraprofessional resources would also be necessary for witness coordination, 
investigation, and records coordination. To prove some elements of these cases, 
the department may have to find the investigating officers and victims <'if the 
offense the person was convicted for criminally. The original case may be several 
years old. As with the attorneys, each case is assumed to take approximately one 
month of a paraprofessional’s time.

Typically, each case would require the services of at least one expert witness. To 
the extent it could, the department would rely on experts employed by the State of 
Alaska, however, they may not be viewed as sufficiently objective, and outside 
experts would be retained. The experts would need time to review the 
background of the offender, their institutional record, and psychological history. 
The cost per case for experts is assumed to be $5.0, for all cases except the first 
one or two.

The first case in which civil commitment is sought will involve constitutional 
challenges. These cases are particularly expensive and experts will be needed to 
uphold the legislature's findings. The department assumes expert costs in the 
first case will reach $50.0.

Other direct case costs include witness travel and per diem at $1.0 per case, and 
deposition and court reporter costs at $1.0 per case.

As discussed in the previous section, this fiscal analysis assumes 5 cases per 
year will go to trial. One attorney and one paraprofessional position will be able 
to handle all the cases the first year, FY99. The department's standard cost 
schedule for FY98/99 is $133,500 per full-time equivalent attorney, and $88,500 
per FTE paraprofessional. The cost schedule includes all normal overheads 
including copies, telecommunication, leases, and clerical support at a rate of one 
clerical position for each three professional positions. One-time new equipment 
costs are not included in the schedule, and are added separately in this fiscal 
analysis for all positions, including clerical support positions.

In the second year, the first 4 committed individuals will be subject to annual 
review, and may petition for release. The annual review process will require less 
time than the original commitment process. The department assumes that one
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half-time attorney will be able to handle 4 of these cases per year. Each year, 
one more half-time attorney will be needed as the number of civilly committed 
individuals grows, until year 5, when petitions are assumed to level off.

Paraprofessional resources are added at a rate of one for every two attorneys. 
And expert witness costs are assumed to be less than at trial, but still necessary, 
and are included at a rate of $1.0 per case.

APPELLATE UNIT

In the first two years particularly, as discussed in the previous section, every 
civilly committed offender is assumed to appeal the commitment orders and 
denials of petitions for release. This will be 4 appeals in year 1, and 4 in year 2. 
After the first two years, the appellate caseload is assumed to decline relative to 
the total population of committed individuals. The department believes that 
between those newly committed each year, and those already committed, one 
attorney will have a half-time caseload. One attorney is added in FY99 with 
associated support costs.

There will be no expert fees in the appeals process, but transcripts costs are 
included at a rate of $1.0 per case.

Prisoners tend to be very litigious, and the department expects the same for those 
civilly committed. As the population of those civilly committed grows, the 
department would anticipate lawsuits over their right to treatment, failure to treat, 
conditions, etc. The appellate attorney will also handle these lawsuits.

The attached spreadsheet graphically illustrates the costs of both the Trial and 
Appellate units over the six year fiscal note period, and the caseload 
assumptions.

All positions are assumed to be located in Anchorage as that is where most of the 
offenders Corrections indicates are likely to be referred to the Attorney General 
for commitment are located. The Anchorage Criminal Division offices have no 
space available to put the new positions associated with this bill, and more space 
would need to be leased. As a practical matter, the space would need to be 
leased all at once, and not incrementally over the six year period of the fiscal 
note. To anticipate this need, the percentage of the attorney and 
paraprofessional rates that represent lease costs are moved into FY99 ($3,730 
per half-attorney position, $3,186 per half-paraprofessional). To avoid double 
counting, the $14,400, which would be included as a base cost subsequent years, 
is reduced each year by the amount of lease overhead included in each new 
position's rate, until lease costs are fully recovered through the rate in FY03.
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Attorney

Paraprofessional

Legal Secretary

Attorney

Attorney

Attorney

Legal Secretary

Paraprofessional

One-time equipment purchases

All lease costs to FY99: base

adjusted for rate recovery

Expert fees first case to trial 

Expert fees per trial 

Witness travel & subsistence 

Depositions/court reporter

Expert Fees per petition

50.0

5.0

1.0 
1.0

Appellate Unit # cases appealed 

Y r1 Attorney

One-time equipment purchases

Per Case costs

Yrs 1-6 Transcriptions 1.0

Trial Unit

Appellate Unit

T O T A L  C O S T S

P FT attorney 

P P T  attorney 

PFT paraprofessional 

P P T  paraprofessional 

PFT legal secretary

PFT attorney

T O T A L  PFT 

T O T A L  P P T

r FY99 FYOO FY01 FY02 FY03 FY04

5 5 5 5 5 5

4 8 10 10 10

133.5 133.5 133.5 133.5 133.5 133.5
88.5 88.5 88.5 88.5 88.5 88.5

66.8 66.8 66.8 66.8 66.8

66.8 66.8 66.8 66.8

66.8 66.8 66.8

0.0 0.0 0.0

44.2 44.2

19.5 6.5 13.0 6.5 0.0

14.4 10.6 6.9 3.2 0.0 0.0

50.0

20.0 25.0 25.0 25.0 25.0 25.0

5.0 5.0 5.0 5.0 5.0 5.0

5.0 5.0 5.0 5.0 5.0 ' 5.0

0.0 4.0 8.0 10.0 10.0 10.0

4 4 7 8 8 8

133.5 133.5 133.5 133.5 133.5 133.5

5.5

4.0 4.0 7.0 8.0 8.0 8.0

479.9 482.5 546.0 625.0 659.6 653.1

1.0 1.5 2 2 2 2

1 1 1

1 1 1 1 1 1

1 1

1 1 1 2 2 2

1 1 1 1 1 1

4 5 5 6 6 6
1 2 2

Page 5 of 5



FISC A L  N O T E  mo. , 7
STATE OF ALASKA Bill Version: / ’.'S g ftZ lu S r'jA
1998 l e g is l a t iv e SESSION ’(S) Publish Date:
Revision Date (Note if correction) _________________________Dept. Affected Corrections
Title An Act providing for the civil commitment of_______BRU Administration and Operations
sexually violent predators Component ALL
Sponsor Senator Halford
Requester Senate Judiciary Committee Component Serial No. #0694

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Services 154.7 154.7 154.7 154.7 154.7 154.7
Travel 8.0 8.0 8.0 8.0 8.0 8.0
Contractual 1.5 1.5 1.5 1.5 1.5 1.5
Supplies 1.5 1.5 1.5 1.5 1.5 1.5
Equipment 9.0 0.0 0.0 0.0 0.0 0.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 174.7 165.7 165.7 165.7 165.7 165.7
CAPITAL EXPENDITURES |
CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 174.7 165.7 165.7 165.7 165.7 165.7
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 174.7 165.7 165.7 165.7 165.7 165.7

Estimate o f any current year (FY98) cost: 0.0
POSITIONS
Full-time 3 3 3 3 3 3
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

Section 1 of CSSB 216 (FIN) requires the Department of Corrections to pre-screen offenders who might 
meet the criteria for a sexually violent predator. The DOC will be the first agency in most cases to assess 
potentially sexually violent predators and will provide its findings and related records to the Dept, of Health 
and Social Services. This will require 3 new full time positions; One (1) Mental Health Clinician III, one (1) 
Admin Clerk III, and one (1) Admin Clerk II. After the screening process, offenders who appear to meet the 
definition of a Sexually Violent Predator will be referred to the Dept, of Health and Social Services for a 
thorough referral examination.

Prepared by Bruce Richards  Phone 465-3307
Division Commissioner’s Office Date 4/21/98
Approved by Commissioner Margaret M. Pugh U .  •  ̂-»<L- Date 4/21/98________
Agency Department of Corrections _______

P R E P A R E R  TO PRO V IDE  ALL  DISTR IBUTION CO P IES  TO G OVERNOR ’S  LEG ISLAT IVE  OFF ICE
For further distribution information, call the Governor's Legislative Office

(Rov 9T97) 9fltnform xls/OMB P a g e__1 Of  1_



Revision Date:_________________________________________ _  Department Affected: Administration______________

Title: ‘An Act providing for the civil commitment of sexually BRU: Legal and Advocacy Services______________

violent predators*_________________________________________ Component: Fublic Defender Aoencv________________
Sponsor Senator Halford ______________________________________________

Reauesti r S (JUD) C O M P O N E N T  SERIAL NO. J631________________

F IS C A L  N O T E

B IL L  N ^ ° - 2 ■•••••••• CORRE CT ED-
B ill V e rs io n : css's 2 i 6 ( j u d )

(S ) P u b lis h  D a te : g g g g

EXPENDITURES/REVENUES:________  (Thousands of Dollars)

O P E R A T I N G  EXPEND I T U R E S FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
P E R S O N A L  SERVICES

T R A V E L
C O N T R A C T U A L

SUPPLIES
E Q U I P M E N T
L A N D  & S T R U C T U R E S
GRANTS. CLAIMS
M I S C E L L A N E O U S

162.9 235.9 296.7 333.6 355.2 355.2
6.0 9.5 13.0 13.5 14.5 14.5

113.7 83.6 104.5 109.6 112.8 112.8
3.8 5.7 7.6 8.5 9.0 9.0

19.5 6.5 6.5 6.5 6.5 2.0

T O T A L  O P E R A T I N G 305.9 341.2 428.3 471.7 498.0 I 493.5

STATE O F  ALASKA
1998 LEGISLATIVE SESSION

CAPITAL E X P E N D I T U R E S

I C H A N G E  IN R E V E N U E S  f ) I \ I I I I I

F U N D  S O U R C E : (Thousands of Dollars)
-

1002 Federal Receipts
1003 G F  Match
1004 G F
1005 GF/Program Receipts 

1037 GF/Mental Health 

O T H E R

305.9 341.2 428.3 471.7 498.0 493.5

T O T A L 305.9 341.2 428,3. . . 471.7 498.Q 493.5

Estimate of any current year (FY 98) cost: $ -0- 

POSITIONS:

FULL-TIME 3 4 5 6 6 6
PART-TIME 1 1

TEMPORARY- ... ......  . .
ANALYSIS: (Attach a separate page if necessary.) 

See attached sheet.

Prepared by: Barbara K. Brink. Director 
Division: Public Defender Agency_____

Approved by Commissioner Mark Bover 
Agency: Department of Administration

Phone:
Date:

(9071 264-4414

VErW r -S LEGISLATIVE OFFICE

Rev 10/97 jd

DISTRIBUTION COPIES TO GOVER
For further distribution information, call the Governor's Legislative Office

Page 1 of  ±_
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STATE OF ALASKA BILL NO. CSSB 216 (JLT))
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ANALYSIS: (continued)

T h is  b ill re p re s e n ts  a  m a jo r  sh if t  in  c rim in a l ju s tic e  p h ilo so p h y . In s tea d  o f  p u n is h in g  p e o p le  fo r c rim es they  
h av e  c o m m itte d , fo r  th e  f irs t t im e  in  A lask a , the  sta te  w o u ld  b e  in c a rc e ra tin g  p e o p le  b ased  o n  a  p red ic tio n  that 
th e y  m ig h t c o m m it  c r im e s  in  th e  fu tu re . L a s t su m m er, th e  U n ite d  S ta te s  S u p re m e  C o u rt in  K a n sas  v .
H e n d ric k s . 117  S .C t. 2 0 7 2  (Ju n e  2 3 , 1997), d ec id e d  tha t s im ila r  le g is la tio n  d id  n o t v io la te  " su b stan tiv e  due 
p ro ce ss ."  H o w e v e r , H e n d ric k s  w a s  a  c lo se  (5 -4 ) d ec is io n . I f  th e  b ill p a s se s  a n d  is c h a lle n g e d , the  A laska  
S u p re m e  C o u r t  m a y  f in d  th e  d is se n tin g  o p in io n s  in  H e n d rick s  p e rsu a s iv e .

T h e  p re m is e  o f  th e  b ill  is  th a t th e re  is  a  "sm all bu t e x trem e ly  d a n g e ro u s  g ro u p  o f  se x u a lly  v io le n t p red a to rs"  tha t 
a re  l ik e ly  to  c o m m it  se x  o f fe n se s  o n  s tra n g e rs  o r  ta rg e ted  v ic tim s . T h e  c o u rts  m a y  f in d  th a t th e  sc ie n ce s  o f  
p s y c h o lo g y  a n d  p sy c h ia try  d o  n o t h a v e  su ff ic ie n t k n o w led g e  o r  e x p e r tise  to  id e n tify  w h o  b e lo n g s  in th is  g roup 
a n d  w h o  d o e s  n o t. A  T a sk  F o rc e  R e p o rt o f  th e  A m erica n  P sy c h ia tr ic  A sso c ia tio n  re c e n tly  c am e  o u t aga in s t 
th e se  c o m m itm e n t  law s. T h e  ta sk  fo rce  fo u n d  tha t in v o lu n ta ry  c iv il c o m m itm e n t o f  d a n g e ro u s  se x  o ffend ers 
w h o  h av e  c o m p le te d  p r is o n  te rm s  d is to r ts  th e  trad ition a l c iv il c o m m itm e n t p ro c e ss , in a p p ro p ria te ly  u ses  scarce 
re so u rc e s  a llo c a te d  fo r  m e n ta l  h e a lth  se rv ic e s , a n d  c o n s titu te s  a n  a b u se  o f  the  p r im a ry  p u rp o se  o f  th e  m en ta l 
h e a lth  sy s te m , tre a t in g  th o se  w ith  m e n ta l illn ess . T hus, th e  e x p e r ts  o n  w h o se  o p in io n s  tlie  " se x u a lly  v io len t 
p red a to r"  f in d in g  m u s t re s t  a re  u n w illin g  a n d , by  th e ir  o w n  a d m is s io n , u n ab le  to  m a k e  th e  p re d ic tio n s  ca lled  for 
in  th e  b ill.

A lth o u g h  th e  c u r re n t  v e rs io n  o f  th e  b ill  n a rro w s  d e fin itio n s  so m e w h a t, th e  b ill s till c a s ts  a  b ro a d  net. T o  be 
c o m m itte d , a  p e rs o n  m u s t  h a v e  b e e n  c o n v i ’ ted  es a n  a d u lt  o r  a  ju v e n ile  o f  a  " se x u a lly  v io le n t o ffen se"  (o r  have 
b e e n  c h a rg e d  w ith  o n e  a n d  fo u n d  in c o m p e te n t o r  n o t re sp o n s ib le  d u e  to  a  m en ta l illn e ss .)  "S e x u a lly  v io len t 
o ffe n se s"  in c lu d e  a  b ro a d  ra n g e  o f  c rim e s . F o r  ex am p le , a n  a tte m p t to  h av e  "se x u a l c o n ta c t"  is  a  "sex ua lly  
v io le n t o ffe n se ."  A lth o u g h  a  p e rs o n  w o u ld  a iso  h av e  to  b e  fo u n d  "su b s ta n tia lly  lik e ly "  to  c o m m it sexual 
o ffe n se s  in  th e  fu tu re , th is  e le m e n t m a y  n o t b e  all th a t d if f ic u lt  to  p ro v e , e v e n  b e y o n d  a  re a so n a b le  d o u b t.

S E X U A L  P R E D A T O R  C O M M IT M E N T  C A S E S

T h e re  is  a  p o te n tia l  l ife tim e  o f  in v o lu n ta ry  c o m m itm e n t a t s ta k e  in  th e se  cases. P D A  e x p e c ts  th a t the  c iv il 
c o m m itm e n t p ro c e e d in g s  w ill  b e  t im e -c o n su m in g  and  e x p e n s iv e . T h e y  w ill be  th e  fu n c tio n a l e q u iv a len t o f  
m u rd e r  c a se s .

T h e  p ro c e e d in g s  a re  q u ite  c o m p lic a te d . F irs t, a  p ro b ab le  c a u se  h e a rin g  h as  to  be h e ld  w ith in  72 h o u rs  a fte r  a 
se x u a l p re d a to r  p e ti t io n  is  f ile d . I f  p ro b a b le  c au se  is fo u n d , a n  e v a lu a tio n  by  a  m e n ta l h e a lth  p ro fe ss io n a l w ould  
b e  d o n e . A  tr ia l  w ill b e  sc h e d u le d  to  ta k e  p la c e  60  d ay s la te r  b u t  m a y  b e  c o n tin u e d  fo r  g o o d  cau se . T h e  trials 
w ill b e  e x p e n s iv e  a n d  d if f ic u lt. E x p e r ie n c e d  a tto rn e y s  w ill n e e d  to  h an d le  th ese  case s . T h e  c ase s  w ill invo lv e  
d if f ic u lt  p re d ic t io n s  o f  fu tu re  d a n g e ro u sn e s s  b ased  on  o p in io n s  o f  e x p e r t p sy c h ia tr is ts , p sy ch o lo g i. r . , a n d  o ther 
m e n ta l h e a lth  p ro fe s s io n a ls . A  g re a t d ea l o f  litig a tio n  su p p o rt (p a ra le g a l, in v e s tig a tiv e , a n d  se c re ta ria l)  w ill be 
n e e d e d  b e c a u s e  th e  c a se s  in v o lv e  d e te rm in a tio n s  b ased  o n  th e  life  h is to ry  o f  th e  p e rso n  o n  tria l.
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A t tr ia l, th e  b u rd e n  is p ro o f  b e y o n d  a  re a so n a b le  d o u b t, th e  sa m e  s ta n d a rd  as in a  c r im in a l tria l. T h e  cases  
w o u ld  h a v e  m o s t  o f  th e  fea tu re s  o f  a  c o m p le x  c rim in a l tria l, in c lu d in g  ju r y  se lec tio n , o p e n in g  a n d  c lo s in g  
a rg u m e n ts , d ir e c t  a n d  c ro s s -e x a m in a tio n  o f  w itn e sse s , a n d  a rg u m e n t o n  the  a d m is s ib ility  o f  e v id e n c e . I f  a  
p e rs o n  is  c o m m it te d , he  o r  sh e  w o u ld  h a v e  the  r ig h t to  ap p ea l to  th e  A la sk a  C o u rt o f  A p p e a ls  o r  A lask a  
S u p re m e  C o u r t. A  p e rso n  c o m m itte d  w o u ld  a lso  h av e  a  r ig h t to  p e ti tio n  fo r re lease . T h e se  c o u ld  b e  filed  
m u lt ip le  t im e s ,  a lth o u g h  the  c o u r t  w o u ld  n o t h av e  to  h ea r f r iv o lo u s  p e titio n s . It is a lso  q u ite  p o ss ib le  tha t 
p e rs o n s  c o m m it te d  w ill file  a p p lic a tio n s  fo r ~ o s t-c o n v ic tio n  r e l ie f  try in g  to o v ertu rn  th e  o r ig in a l c o n v ic tio n s  on  
w h ic h  th e  c o m m itm e n t  w as b ased .

E ffe c tiv e , e x p e r ie n c e d  re p re se n ta tio n  w o u ld  h av e  to  be p ro v id e d  a t all lev e ls  o f  th e se  c o m p le x  p ro c e e d in g s  in 
o rd e r  to  a s s u re  th e  c o u r ts  th a t th e  le g is la tio n  c o m p lie s  w ith  su b s ta n tiv e  a n d  p ro ce d u ra l d u e  p ro c e ss  g u a ra n te ed  
by  th e  c o n s ti tu t io n .

F IS C A L  IM P A C T

T h is  b il l  w ill  h a v e  a  su b s ta n tia l fisca l im p a c t o n  th e  P u b lic  D e fe n d e r  A g e n cy  (P D A ). U n d e r  th e  b ill a  p e rso n  
w h o se  c o m m itm e n t  is so u g h t w ill h av e  a  r ig h t to  c o u r t  a p p o in te d  c o u n se l a t all s tag e s  o f  th e  p ro c e e d in g s .

B e c a u s e  th e  b ill  is  a im e d  a t p e rso n s  b e in g  re lea se d  fro m  ja i l  o r  in s titu tio n a l co n fin em en t, v ir tu a lly  a ll o f  the 
p e o p le  w i l l  b e  e lig ib le  fo r  c o u r t-a p p o in te d  c o u n se l. (A lso , a  p r iv a te  a tto rn ey  w ou ld  w a n t a  la rg e  u p -fro n t 
p a y m e n t  b e fo re  s ta r tin g  one  o f  th e se  c a se s .)  W e e s tim a te  th a t th e re  w ill b e  c on flic ts  o f  in te re s t in  a b o u t 2 0 %  o f  
th e  c a s e s . T h e  O ff ic e  o f  P u b lic  A d v o c a c y  (O P A ) w ill be  a p p o in te d  to  th o se  cases.

T h e  D e p a r tm e n t  o f  C o rrec tio n s  e s tim a te s  th a t 160 p e rso n s  w ill b e  re lea se d  each  y e a r  w h o  h av e  c o m m itte d  
s e x u a lly  v io le n t  o ffe n se s . T h e  D e p a r tm e n t o f  L a w  (D O L ) e s tim a te s  th a t pe titio n s w ill be  filed  in  o n ly  5 o f  these  
c a se s  p e r  y e a r . (P D A  h as d o u b ts  a b o u t th is  e s tim a te . M ai o f  th e  re le a se d  p riso n ers  w ill h a v e  c o m m itte d  
s e r io u s  o f fe n s e s . T h e  p u b lic  w ill c e r ta in ly  p re ss  fo r  c o m m itm e n t in  m a n y  cases ~  it  m a y  w e ll b e  th a t m o re  than  
5 p e t i t io n s  p e r  y e a r  a re  filed .) B a s e d  o n  D O L 's  e s tim a te , in  th e  f irs t y e a r  P D A  w o u ld  b e  a p p o in te d  to 4 cases , 
w h ile  O P A  w o u ld  b e  a p p o in te d  to  1.

In  o rd e r  to  h a n d le  th e  4  tria ls  in  th e  f irs t y ea r , P D A  w o u ld  n ee d  1 A tto rn e y  IV , 1 P a ra le g a l, a n d  1 S e c re ta ry  in  
F Y 9 9 . T h is  te a m  w o u ld  be  b a se d  in  A n c h o ra g e . In  FYOO P D A  w o u ld  n ee d  to  add  a n  a d d itio n a l A tto rn e y  III. 
T h is  la w y e r  w o u ld  h a n d le  a p p e a ls  fro m  c o m m itm e n t tria ls , a n n u a l re v ie w  hearings, a n d  p ro b a b le  cau se  
h e a r in g s , a s  w e ll  a s  h e lp  th e  A tto rn e y  IV  in  th e  tria l w o rk . In  F Y 0 1 , P D A  w ould  n ee d  to  a d d  a n  A tto rn e y  II to  
th e  te a m . In  F Y 0 2 , a n o th e r  L e g a l S e c re ta ry  w ill n ee d  to  b e  a d d e d  to  h an d le  the  in c rea se d  sc h e d u lin g  and  
li t ig a t io n  su p p o r t. In  F Y 03  w e w o u ld  n e e d  a  h a lf- tim e  p a ra le g a l to  c o p e  w ith  the  in c re a se  in  p e titio n s  fo r 
re le a s e  f ro m  c o m m itm e n t and  a p p e lla te  w o rk .
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 216 i JUD)

1998 LEGISLATIVE SESSION

F in a lly , P D A  e x p e c ts  e x te n s iv e  l it ig a tio n  c o n c e rn in g  w h e th e r a  p e rso n  c o m m itte d  u n d e r  th is  b il l  can  be p laced  
in  an  in s ti tu tio n  o u ts id e  th e  S ta te  o f  A lask a . In  a  recen t case , B ran d o n  v. S ta te . D e p a r tm e n t o f  C o rre c tio n s . 938 
P .2 d  1029  (A la sk a  1997), th e  A la s k a  S u p re m e  C o u rt d ec id e d  tha t a  p riso n e r’s re h a b il i ta t io n  c o u ld  be  a ffec ted  by 
tra n s fe r  to  a  ja i l  o u ts id e  th e  s ta te . It is  e v e n  m o re  lik e ly  th a t a  p e rso n  w ho  is c iv illy  c o m m it te d  w o u ld  h a v e  a  
r ig h t to  p la c e m e n t in s id e  th e  s ta te  i f  tre a tm e n t w o u ld  be a d v e rse ly  a ffec ted .
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sexually violent. edators."______________________

Department Affected: Administration______

BRU:_______ Legal and Advocacy Services
Component: Office of Public Advocacy

Sponsor: Senator Halford

Requestor: IS) J U D C O M P O N E N T  SERIAL NO. 43

EXPENDITURES/REVENUES: (Thousands of Dollars)

O P E R A T I N G  E X P E N D I T U R E S FY 99 FY 00 FY 01 FY 02 FY 03 FY 04

P E R S O N A L  S E R V I C E S
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110.0 80.0 80.0 80.0 80.0 80.0
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Estimate of any current year (FY 98) c 

POSITIONS:

;ost: $ 0

FULL-TIME

PART-TIME
T E M P O R A R Y

ANALYSIS: (Attach a separate page if necessary.)

Though previous versions of this bill make the Office of Public Advocacy (OPA) responsible for providing representation to 

respondents in these civil commitment cases, CSSB 216(JUD) Work Draft F seems to make the Public Defender responsible for such 

services. This fiscal note is predicated on the assumption that the Public Defender will provide representation in 80% of such cases 

and the Office of Public Advocacy, because of inevitable conflicts of interest, will provide representation in 2 0 %  of such cases.

Based on the Department of Law’s projection of five cases per year this means that O P A  would provide representation in but one case 

each year. Because O P A  will have represented the child victims in many of these cases, this fiscal note assumes that such cases will 

be handled by O P A  contract attorneys.

All agencies involved in these cases, as well as the courts, will perceive them as the equivalent of murder cases because of the high 

stakes involved. Litigation of these petitions will be seen as the second step on the road to a life sentence for many offenders.
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S T A T E  O F  A LA SK A  
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ANALYSIS: (continued)

The litigation will include not only the underlying offense but will require an indepth investigation of the defendant's personal and 

educational background, contacts with the justice system, and prior treatment. Of course, the primary issue will revolve around the 

efforts of experts to predict future bchavior--a highly debatable proposition.

Based on O P A ’s prior experience with murder cases we would estimate a minimum average lawyer representation cost of S30,000.00. 

Like the Department of Law, we estimate that the initial cost for experts in the first few cases considered under this will be atjeast 

$50,000.00. Witness travel and investigation will also be a significant cost.

In every case in which the state prevails, O P A  will be respinsible for paying for appellate counsel. In the first years of the statute’s 

operation, this representation will include numerous constitutional and statutory challenges. Once the Alask Supreme Court--and perhaps 

federal courts as well--have settled the fundamental issues, the average cost of appeals would probably drop from SI 2,000.00 to 

$7,000.00 per case.

Annual reviews, of course, pose a separate and distinct fiscal issue. The fact that the court may, under the statute, find a particular 

application ultimately frivolous does not mean that O P A  would not be obliged to pay the cost of counsel to litigate the action. There is, to 

our knowledge, no comparable legal action which would allow us to estimate the cost of annual review litigation at this time.

B IL L  N O . CSSB 216(JL 'D) W o rk  D ra ft F
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RICK

Senate Bill 216

"An Act Providing for the Civil Commitment 
of Sexual Predators"

In  th e  p a s t  w e  h a v e  b e e n  p o w e r l e s s  to  p r e v e n t  th e  r e l e a s e  f r o m  c u s t o d y  o f  
d a n g e r o u s  s e x u a l  p r e d a t o r s  w h o  h a v e  n o t  b e e n  r e h a b i l i t a t e d  a n d  a r e  a lm o s t  
a s s u r e d  to  r e - o f f e n d .  N o w ,  t h a n k s  to  a  r e c e n t  U n i t e d  S ta te s  S u p r e m e  C o u r t  
r u l i n g  ( K a n s a s  v . H e n d r i c k s ) ,  w e  h a v e  th e  a b i l i t y  to  e m p l o y  a n o t h e r  to o l  to  
h e l p  p r o t e c t  o u r  c i t i z e n s  f r o m  s o c i e t y 's  m o s t  h e i n o u s  s e x u a l  p r e d a t o r s .  SB  21 6  
w o u l d  p r o v i d e  t h e  to o l  — w h i c h  m e e t s  c o n s t i t u t i o n a l  r e q u i r e m e n t s  -- to  k e e p  
s o m e  o f  th e  w o r s t  s e x u a l  p r e d a t o r s  o f f  th e  s t r e e t s .  T h i s  w i l l  h e l p  u s  p r e v e n t  
f u t u r e  s e x u a l  a s s a u l t s ,  a n d  th e  d e s t r o y e d  l iv e s  w h i c h  o f t e n  r e s u l t .

A r i z o n a ,  K a n s a s ,  M i n n e s o t a ,  N e w  J e r s e y ,  W a s h i n g t o n ,  W i s c o n s in  a n d  
I l l i n o i s  a r e  a m o n g  t h e  s t a t e s  t h a t  h a v e  a l r e a d y  e n a c t e d  c iv i l  c o m m i t m e n t  
l a w s .  SB  2 1 6  is  m o d e l e d  a f t e r  K a n s a s '  s t a t u t e ,  w h ic h  h a s  b e e n  u p h e l d  b y  th e  
h i g h e s t  c o u r t  o f  t h e  l a n d .  T h e  e x p e r i e n c e  in  th e  o th e r  s t a t e s  is  t h a t  th i s  
p r o v i s i o n  h a s  b e e n  u s e d  s p a r i n g l y ,  a n d  o n ly  in  th e  c a s e  o f  s o m e  o f  th e  v e r y  
w o r s t  r e p e a t  s e x u a l  o f f e n d e r s  w h o  a r e  d e t e r m i n e d  l ik e ly  to  r e - o f f e n d .

SB  2 1 6  w i l l  a l l o w  t h e  s t a t e  to  c o n f i n e  th e  m o s t  s e r i o u s  s e x u a l  p r e d a t o r s ,  s u c h  
a s  p e d o p h i l e s  w h o ,  a s  s t a t i s t i c s  s h o w ,  h a v e  a  r e c id i v i s m  r a t e  o f  o v e r  8 5 % .
C iv i l  c o m m i t m e n t  c o u l d  o n ly  b e  a c c o m p l i s h e d  f o l l o w i n g  a  c iv i l  t r i a l ,  in  
w h i c h  th e  c o u r t  o r  j u r y  f i n d s  t h a t  a  p e r s o n  is  a  s e x u a l ly  v io l e n t  p r e d a t o r  u s i n g  
t h e  " b e y o n d  a  r e a s o n a b l e  d o u b t "  s t a n d a r d .

T h is  s m a l l  g r o u p  o f  d a n g e r o u s  s e x u a l  o f f e n d e r s  p o s e  a  r e a l  t h r e a t ,  p a r t i c u l a r l y  
to  th e  w o m e n  a n d  c h i l d r e n  o f  o u r  s t a te .  SB  2 1 6  w o u l d  p r o v i d e  a  to o l  to  
p r e v e n t  o u r  m o s t  v u l n e r a b l e  c i t i z e n s  f r o m  b e i n g  f u r t h e r  t e r r o r i z e d  b y  th e s e  
k n o w n  s e x u a l  p r e d a t o r s .
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APPEAL and ANNUAL REVIEW
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S U P R E M E  C O U R T  H 0 U L D  LER O Y  H E N -

SMJM3 H k  „  dricks be set free?ThereToo Dangerous S s ~

be capable of doing them 
again. He has been committing sex­
ual crimes against children as youiv.; 
as 7 for most of his life, dating back 
to a conviction for exposing himself 
to .wo girls when he was just 21, For 
years he abused his own stepdaugh­
ter and stepson, and the last time he 
was out of jail, back in 1984, he at­
tempted to fondle two 13-year-old 
boys who had walked into a Wichi­
ta, Kans., store where he

to Set Free?
He’s spent bis life sexually abusing children. But 
Leroy Hendricks has served his prison sentence. 
Can Kansas find a way to keep him off the streets? 
B y  J e r r y  A d l e r  a n d  P e t e r  A n n i n

E3 * i

A life told in mug shots: Leroy Hendricks has been in and out of jail 
since the age of21.1956: His first arrest, in Wichita. Kans., for ex­
posing himself to two girls. He was fined S2.90.1960: Guilty of mo­
lesting two boys in Spokane. Wash., he was sent meed to 20 years, 
but served only two. 1963: Charged with molesting a 7-year-old girl 
in Seattle, he was committed to a mental hospital as a "sexual psy­
chopath." 1967: He was arrested in Seattle again, charged with mo­
lesting a young girl and her brother. 1984: His last arrest, in Wichi­
ta, for fondling two teenage boys, 1994: Released from prison, he 
was committed toa Kansas mental hospital.



worked. At a hearing in 199-4. Hendricks 
admitted that he most likely was still a pe­
dophile. Asked if he could guarantee that 
he wouldn’t molest again, he said simply, 
’Tlie only way to guarantee that is to die.”

So should he be locked up?
He did, after all, serve his full sentence in 

the case involving the two boys —10 years 
of a 5-to-20-year term, with mandatory 
credit for “good behavior." None of his 
crimes involved violence (although obvi­
ously a sexual advance on a young child can 
have devastating psychological conse­
quences). And he is not delusional. He 
doesn't hear voices commanding him to 
commit crimes. He understands that what 
he did was wrong. He is sexually attracted 
to children, but he believes, or claims to be­
lieve, that he can now manage and control 
those feelings. That description, by the 
way, could fit a great many people, most of 
whom are not now in jaiL
The question of whether to free Leroy 

Hendricks is important enough that the 
U.S. Supreme Court will decide it, after 
hearing arguments next week. Hendricks is 
appealing his detention under Kansas's 
1994 Sexual Violent Predator Act which 
permits authorities to keep certain sex of­
fenders locked up indefinitely by commit­
ting them to a mental hospital after their 
prison time is up. By a 4-3 vote earlier this 
year, the Kansas Supreme Court ruled that 
the law violated the constitutional guaran­
tee of due process. But state Attorney Gen­
eral Carla Stovall, who rails Hendricks "a 
tremendous menace to the public and a 
tremendous frustration to the govern­
ment,” is hoping the justices will see it dif­
ferently. And the court appears eager to 
grapple with the tricky constitutional ques­
tions that arise from the movement to make 
child abuse a uniquely stigmatizing crime.

Many more such questions will arise in 
the next few years, as federal legislation 
takes effect requiring every state to monitor 
convicted sex offenders and make the infor­
mation available to their neighbors. A  fed­
eral judge has already struck down a N e w  
York state law mandating the same thing 
and that case, too, could well end up before 
the justices, Only seven states now have 
laws providing for civil commitment of sex 
offenders after release from prison. But no 
fewer than 45 states and territories filed 
briefs supporting the law that's keeping 
Leroy Hendricks locked up.
No state wants to be the home of the next 

Megan Kanka, the 7-year-old N e w  Jersey 
girl whose murder, allegedly by a paroled 
sex offender living nearby, touched off the 
campaign for community-notification laws. 
Few crimes are as horrifying, as gratuitous­
ly evil, as hurting a child for one’s own sexu­
al pleasure. Most people, of course, would 
never think of doing it, but they also have an 
uneasy appreciation of the intensity of even

normal sexual desire. The sheer persistence 
of some sex offenders-like Christopher 
Hubbart, a 4&-year-old California man who 
once was arrested for raping a woman the 
same day he got out of prison—is one of the 
minor wonders of penology. Hubbart has 
been locked up under a California law simi­
lar to the one in Kansas. "He can't help him­
self from raping women," says Santa Clara 
County Deputy District Attorney Peter 
Waite. Earlier this year his incarceration 
was upheld by a California Superior Court 
judge, but Hubbart plans another appeal.

ih e  f u t i l i t y  o f  pu .n ishm e .v ts 
that fall short of total incarce­
ration is brought home with 
depressing regularity. Most re­
cently this happened in Ft. Lau­
derdale, Fla., where a 7-year-old 

girl and her 11-year-old sister were found 
strangled last mouth—in the attic of a 30- 
year-old man who was under house arrest 
for a previous conviction on indecent as­
sault The suspect, Howard Ault, has con­
fessed to the murders. Formally, he has 
pleaded innocent. His lawyer hopes to 
mount an insanity defense. Ault's “commu­
nity control officer” had stopped by just a 
few hours after the girls had been killed— 
and noticed nothing amiss.

Still, it is a myth that sexual molestation 
is a habit impossible to break. According to 
the Association for the Treatment of Sexual 
Abusers, the reoffense rate for '‘untreated 
sex offenders who primarily target chd- 
dren" ranges in various studies from 10per­
cent to 40 percent, not the “80 percent to SO 
percent" that many laypeople assume by 
extrapolating from the 6 o’clock news. The 
association has no position for or against 
dvil-commitment laws, but it filed a brief iz 
the Hendricks case, asking the justices to 
bear in mind two points: that experts can 
indeed predict which offenders are mos: 
likely to get into trouble again, and that at 
least some sex offenders can be treated. 
One way to tell who is likely to commit an­
other sexual offense: read him a story about 
deviant sexual behavior and measure his 
sexual arousaL The trend in treatment is to 
focus narrowly on specific deviant acts, 
avoiding any larger psychological issues. 
“The most important things we do,” says 
association president William Murphy, 
“are attempt to instill victim empathy and 
to get the perpetrator to appreciate the con­
sequences of his acts to his family, his 
friends and himself." To put it another way, 
acknowledging the futility' of knowing why 
someone is aroused by exposing himself to 
children, the therapist encourages him to

K e e p i n g  T r a c k  o f  S e x  O f f e n d e r s
Under federal law, states are required to keep databases of sex offenders. Beginning 
next September, states will also have to notify communities of the presence of these 
cr im in als. Already, all but 10 states allow the public some access to that information. 
Seven states have laws to keep offenders in custody after their prison terms are over.

K' Notification 
Mandatory release of 
information to the puhlic 
at large or to certain groups 
mcb as school districts 
or child-care facilities

a Access
Individuals can 
request information 
kept on file by law- 
enforcement 
officials

9  No access 
Public does not have 
any access to files and 
is not notified when 
sex offenders are 
released from custody

• Civil commitment 
States can seek to 
hold sex offenders in 
mental institutions 
•after they finish their 
jail sentences
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contTol the impulse, to modify 
his fantasies and. at all costs, to 
stay the hell out of playgrounds.
But even Murphy, with 20 
years' experience treating se.x 
offenders, admits that these 
techniques have their limits:
“You still have the Polly Kiaas 
type of guy." he says. "I don't 
know what to do with them; no­
body knows what to do with 
them. When you get to the child 
sadists and killers—they are 
too dangerous to let out.”

As for Hendricks—well, at 
least no one can say that the 
state locked him up capricious­
ly. The Kansas law sets up an 
elaborate, multistep process for 
reviewing the cases of se.x of­
fenders before their release 
from prison, involving two sep­
arate panels, a judge, psycholog- 

3" ̂  ical evaluations and ultimately a
full civil trial. A  12-person jrny 
must unanimously agree that 
the offender Has a “mental ab­
normality" that makes him 
“likely to engage" in se.xual of­
fenses. Of 618 offenders re­
viewed since the law began, on­
ly nine have been committed. (On the other 
hand, getting released after committal can 
entail a comparable process, including find­
ing a mental-health worker willing to put his 
career on the line if he’s wrong; none of the 
nine has been released yet.) To Hendricks's 
lawyer, T o m  Weilert, all those elaborate 
safeguards don’t change the fact that his 
client served his term and had every expec­
tation of getting out of prison in 1994—only 
to find himself back under lock and key for 
what amounts to the same offense, or for 
things he never did. “Our criminal-justice 
system is based on incarcerating people for 
what they've done—not what they might do 
in the future,” Weilert says.
Weilert acknowledges that if the legisla­

ture had passed a law before 1984 putting 
people like Hendricks away for life, there 
wouldn't be much he could do about it now. 
For that matter, under laws then on the 
books. Hendricks could have been given as 
much as 45 to 180 years. That's exactly the 
point. Weilert says: “Apparently, back in 
1984 the state didn't see Leroy as a big 
enough threat to incarcerate him for the 
rest of his life." No one can say now why he 
was allowed to plea-bargain his way down 
to an effective 10-year term. But it’s not un­
usual for district attorneys to offer pleas in 
child-molestation cases, rather than put 
children through the trauma of testifying.
Technically, Hendricks's fate may rest 

on the question of whether a mental abnor­
mality—the standard for incarceration in 
the Kansas law—is substantively equiva-

I ; •,, - i .
I-— L arrrr 41704
• ' **—•
1— 5-8 ISO >-27-34
* nn a.
Om W W  03-23-31
i  * .* .M a k i n g  a  m o n s t e r :

H endricks claim s his 
m other d ressed  him  in 
girls’ clothing, including 
a brassiere, a n d  an  older female cousin abused 
him sexually w hen  he was 5. No excuse, ju s t 
an explanation.

A committed man: Hendricks in 1994

lent to “mental illness." Hendricks ar­
guably has the former but not the latter, and 
the distinction matters, according to Har­
vard Law professor Carol Steiker. Until 
now, preventive detention was imposed 
only on people who are both mentally ill 
and dangerous to themselves or others. 
This is the John Hinckley standard—some­
one in the grip of an unmistakable and po­
tentially harmful delusion. "If we permit 
preventive detention for the 'dangerous,' as 
opposed to the 'dangerous mentally ill’." 
Steiker says, "we're going down a poten­
tially slippery slope that is very broad.”
Of course, implicit in Steiker's remarks is 

the admission that Hendricks may in fact 
be dangerous. He admitted as much him­
self. in saying that he couldn't "guarantee" 
that he'd never attack another child, a re­
mark his lawver savs shows his candor and

his honest effort to come to grips with his 
inner demons. Which, by the way, may 
have had their origins in a mother who he 
claims dressed him in girls' clothing in­
cluding a bra. and an older female cousin 
who he says abused him sexually when he 
was 5. Mot that that excuses what he did to 
his own stepdaughter. Rose Loux, 33, who 
says Hendricks molested her twice a week 
for four years, starting when she was about 
9, bribing her with treats and privileges. 
Asked what punishment she thinks is ap­
propriate for Hendricks, she replies laconi­
cally, "Capital punishment."
But she doesn't get to decide. The Su­

preme Court, standing in for all of society, 
has that privilege and duw.

Should Leroy Hentiric;;s go free?
Wnli Peter Katee in Miami ani 
Jea.we Gordon in Lot.\nie!tt
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providers, family groups and others during 
which he’ll propose to protect lads from in­
decency with a software fix.

While the details have yet to be worked 
out. White House staff members hope to 
talk Website operators into a kind of uni­
versal rating system. Combining it with 
software browsers used to access much of 
the Net, parents could in theory set their 
own comfort level and filter out the naughty 
bits. “If we are to make the Internet a pow­
erful resource for learning, we must give 
parents and teachers the tools they need to 
make the Internet safe for children," Clin­
ton said last week. “With the right technol­
ogy and rating s>stems, we car. help ensure 
that our children don't end up in the red 
light districts of cyberspace."

Good luck. Software filters and online 
ratings systems have been around since be­
fore the cda was bom, and they’ve always 
been beset with problems. Recently, for in­
stance, when Microsoft began backing a 
ratings standard known as rsaci and start­
ed including the filter as part of its browser, 
Internet Explorer, the company quickly 
found that the “solution" could keep large 
numbers of viewers away from its news 
site, MSNBC Microsoft quietly removed the 
rating The problem should have been fore­
seen. News, after aQ, frequently covers vio­
lent, adult-oriented subjects, which puts 
many news stories into the same verboten 
range as pom. While rsaci officials have 
proposed offering a news exemption, it’s 
hard to see how that could work. Readers of 
the sex-oriented newspaper Scnrto, for in­
stance, might well consider it just as news­
worthy as the New York Times.

Still, the First Amendment notwith­
standing many Americans feel that par­
ents have a legitimate right to protect their 
lads from inappropriate material. "You 
can't connect every high school in America 
to the Net unless there’s some way to en­
sure that kids won’t see what they're not 
supposed to," says Lawrence Lessig a Har­
vard Law School professor and author of an 
essay, “Reading the Constitution in Cyber­
space,” that was cited repeatedly by Justice 
O ’Connor in a minority opinion. “It can’t be 
the case that Congress has no power to reg­

elate here."
It can be the case, however, that Con­

gress’s power is largely symbolic. Even if 
the government figures out a constitution­
al way to impose limited censorship on­
line, these rules can apply only within the 
U.S.—and the Internet is international. If 
parents want to control what their chil­
dren see, they’ll probably have lo resort to 
an old-fashioned, low-tech solution: 
they'll have to supervise their lads’ time 
online. —Roportod try John F. Dkkortonl 
Wuhlnfton und Nooh Robhchoo/Kow York

Throwing Away the Key
The Supreme Court allows states to keep “sexual 
predators” locked up beyond their terms in prison
L eroyhendricks had done his time. 

In August 1994, after serving 10 years 
for taking “indecent liberties" with 
two 13-year-old boys, Hendricks 

walked out of prison in Hutchinson, 
Kans.—and was almost immediately trans­
ported to the Lamed Correctional Mental 
Health Facility, where he has been locked 
up ever since. Under a 1994 state law caked 
the Sexually Violent Predator Act, r. judge 
ordered Hendricks confined indefinite.',- 
after ruling that his "mental abnon .alfiv"

An excerpt from the majority cpWor by V- » 
Justice Clarence Thomas
“It ca n n o t be sa id  that the ~~

u m tY I  in vo lu n tary  civil confinem ent i-i 
o f  a  lim ited  subclass o f  dangerous '* ":tf~  
persons is contrary to our  . 
understanding  c f  ordered liberty .* ^ .3 '%  many laws the court has long up-

. ---   .'iiiLa held. Thomas further concluded
that since the Kansas law was a

criminals for what they have done, not for 
what they might do. Only those deemed 
dangerous and insane are locked away to 
protect themselves and society from their 
potential actions. Hendricks’ lawyers ar­
gued that the "mental abnormality” clause 
in the Kansas statute created too low and 
too vague a standard for committing a per­
son and so was a violation of due process. 
Jncy also claimed that the law subjected 
Hendricks to double jeopardy and that it vi­
olated the Constitution’s ex post facto 

clause, which forbids 'he enact­
ment of new laws Iflat exiend 
punishment for past cnmes.

The court was not convinced. 
Writing for the majority, Clarence 
Thomas asserted that the Kansas 
law’s standard for whar consti­
tutes a dangerous mental illness 
was as strict as the standards in

J

■ ! POLICE DEPT ' WICHITA KANSAS
h J i S i L T i H

,«?v. •

I  : ‘ i
5WlCfjJcoOtficocAi _  .,

o ^ N T io tr i.fA c in ff '; ;

“POSTER BOY FOR PEDOPHILES": Mug shots from 
Hondrick*’first arrest In 1956 and hi* List In 11,34

made him likely to attack again. Hendricks 
challenged the constitutionality of that law, 
but last week, in a 5-to-4 decision, the 
Supreme Court upheld it

Hendricks is just the kind of fiend the 
Kansas legislature had in mind when it 
passed the Predator Act His 1984 molesta­
tion conviction was his fifth in almost 30 
years. The only cure way to make him stop 
molesting children, he has admitted 
would be to kill him. “He's really a poster 
boy for pedophiles," says Wichita district 
attorney Nola Foulston. “Sometimes he 
was a carnival worker. He would ingratiate 
himself with single mothers by taking their 
children out for ice cream. The mothers 
would think, ’What a nice man.’"

The American justice system punishes

S version of these well-established 
s “civil commitment” statutes, Hen­
dricks’ confinement could not be 
considered "punishment”-be- 
cause punishment, in constitu­
tional terms, arises from criminal 
proceedings, not civil ones.

Many legal experts are wor­
ried that tlie decision will allow 
states to lock up all sorts of people. 
Today we’re dealing with sexual 
predators," says Steven Shapiro, 
the legal director of the American 
Civil Liberties Union. “Who is it 
tomorrow that we’re going to label 

as abnormal and potentially dangerous?” 
The dissenting Justices, however, agreed 
with Thomas that Kansas’ criteria for com­
mitting someone were valid. Their objec­
tion, as expressed by Stephen Breyer in 
the minority opinion, was that Hendricks 
has received virtually no treatment even 
though the law requires it. To Breyer, the 
state's failure to live up to its promise 
makes Hendricks’ confinement look a lot 
like punishment

Six states have sexual-predator laws; 
similar statutes being considered in at 
least 30 others are likely to be enacted 
swiftly. To mark their days to freedom, peo­
ple like Hendricks are going to need new 
calendars. -By Jamas Colllr*. Reported by 
Andno SodnlNow York xrtd Tim MIUor/Liwnnco
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F r o m  t h e  L e g a l  I n f o r m a t i o n  I n s t i t u t e  a n d  P r o j e c t  H e r m e s

[O ther p arts o f  the opinion. W ordP erfect versions, a nd  re la ted  d ocum en ts!

(B e n c h  O p in io n )

N O T E : W h e re  it  is feasib le , a  s y lla b u s  (h e a d n o te )  w ill b e  re le a s e d , a s  is b e in g  d o n e  in c o n n e c tio n  
w i th  th is  c a se , a t  the  tim e  th e  o p in io n  is issu ed . T h e  s y l la b u s  c o n s ti tu te s  n o  p a rt o f  th e  o p in io n  o f  the  
C o u r t  b u t  h a s  b e e n  p rep a red  b y  th e  R e p o r te r  o f  D e c is io n s  fo r  th e  c o n v e n ie n c e  o f  th e  rea d e r. S ee  
U n ited  S ta tes  v . D etro it Tim ber & L um ber Co., 2 0 0  U .S . 3 2 1 . 3 3 7 .

S U P R E M E  C O U R T OF T H E  UNITED STATES

S y lla b u s

K A N S A S  v. H E N D R IC K S  

c e r t io ra r i  to  th e  su p re m e  c o u r t  o f  k a n sa s

N o . 9 5 -1 6 4 9 . A rg u e d  D e c e m b e r  10, 1996 - -  D e c id e d  J u n e  2 3 , 1997  

fn.*1

K a n s a s ' S e x u a l ly  V io le n t P re d a to r  A c t  e s ta b lish e s  p ro c e d u re s  fo r  th e  c iv i l  c o m m itm e n t o f  p e rs o n s  
w h o , d u e  t j  a  "m e n ta l a b n o rm a lity "  o r  a "p e rso n a lity  d is o rd e r ,"  a re  l ik e ly  to  en g a g e  in  "p re d a to ry  
a c ts  o f  s e x u a l  v io le n c e ."  K a n sa s  f ile d  a  p e titio n  u n d e r  th e  A c t in  s ta te  c o u r t  to  c o m m it re sp o n d e n t 
( a n d  c ro s s  p e ti tio n e r )  H e n d ric k s , w h o  h ad  a  long  h is to ry  o f  s e x u a l ly  m o le s tin g  c h ild re n  a n d  w as 
s c h e d u le d  fo r  re le a se  fro m  p riso n . T h e  c o u r t re se rv e d  ru lin g  o n  H e n d ric k s ' c h a lle n g e  to th e  A c t's  
c o n s ti tu t io n a li ty ,  b u t g ran ted  h is  re q u e s t  fo r  a  ju r y  tr ia l. A f te r  H e n d ric k s  te s tif ie d  th a t he a g re e d  w ith  
th e  s ta te  p h y s ic ia n 's  d ia g n o s is  th a t  h e  su ffe rs  from  p e d o p h i l ia  a n d  is n o t c u re d  and th a t h e  c o n tin u e s  
to  h a rb o r  s e x u a l  d es ire s  fo r c h ild re n  th a t h e  c a n n o t c o n tro l  w h e n  h e  g e ts  " s tre ssed  o u t,"  th e  ju ry  
d e te rm in e d  th a t h e  w as a  se x u a lly  v io le n t  p red a to r . F in d in g  th a t  p e d o p h ilia  q u a lif ie s  a s  a  m en ta l 
a b n o rm a l i ty  u n d e r  the  A c t, th e  c o u r t  o rd e re d  h im  c o m m it te d . O n  a p p e a l, th e  S ta te  S u p re m e  C o u rt 
in v a lid a te d  th e  A c t  on  th e  g ro u n d  th a t  th e  p re c o m m itm e n t  c o n d i tio n  o f  a  "m en ta l a b n o rm a lity "  d id  
n o t  s a t is fy  w h a t  i t  p e rc e iv e d  to  b e  th e  "su b s ta n tiv e "  d u e  p ro c e s s  re q u ire m e n t th a t in v o lu n ta ry  c iv il 
c o m m itm e n t  m u s t  b e  p re d ic a te d  o n  a  "m e n ta l illn ess"  f in d in g . I t  d id  n o t  a d d re ss  H e n d ric k s ' ex  
p o s t- fa c to  a n d  d o u b le  je o p a rd y  c la im s .

H e ld :

1. T h e  A c t’s  d e f in itio n  o f  " m e n ta l a b n o rm a lity "  sa tis f ie s  " su b s ta n tiv e "  d u e  p ro ce ss  re q u ire m e n ts . A n  
in d iv id u a l 's  c o n s ti tu t io n a lly  p ro te c te d  lib e rty  in te re s t in  a v o id in g  p h y s ic a l re s tra in t m a y  be  
o v e r r id d e n  e v e n  in  the  c iv il c o n te x t. Jacobson  v. M assachusetts, 197 U .S . 11. 26 . T h is  C o u rt has 
c o n s is te n tly  u p h e ld  in v o lu n ta ry  c o m m itm e n t s ta tu te s  th a t  d e ta in  p e o p le  w h o  a re  u n a b le  to  c o n tro l 
th e i r  b e h a v io r  a n d  th e reb y  p o se  a  d a n g e r  to  th e  p u b lic  h e a lth  a n d  sa fe ty , p ro v id e d  th e  c o n fin e m e n t 
ta k e s  p la c e  p u rs u a n t to p ro p e r  p ro c e d u re s  a n d  e v id e n tia ry  s ta n d a rd s . F oucha  v . Louisiana, 5 0 4  U .S .
7 1 . 8 0 . T h e  A c t  u n a m b ig u o u s ly  re q u ire s  a  p re c o m m itm e n t f in d in g  o f  d a n g e ro u sn e s s  e ith e r  to  o n e 's  
s e l f  o r  to  o th e rs , a n d  lin k s  th a t f in d in g  to a  d e te rm in a tio n  th a t  th e  p e rso n  su ffe rs  from  a  "m en ta l 
a b n o rm a li ty "  o r  " p e rso n a lity  d is o rd e r ."  G en era lly , th is  C o u r t  h a s  su s ta in e d  a  c o m m itm e n t s ta tu te  i f  it

http://supct.law.comell.edu/supct/litml/95-l 649.ZS.html 6/24/97
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c o u p le s  p r o o f  o f  d a n g e ro u sn e s s  w ith  p r o o f  o f  s o m e  a d d i tio n a l  fac to r, su c h  a s  a  "m e n ta l illn e ss"  o r  
" m e n ta l a b n o rm a lity ,"  se e , e.g., H e ller  v. Doe, 5 0 9  U .S . 3 1 2 . 3 1 4 -3 1 5 , fo r th e se  a d d itio n a l 
re q u ire m e n ts  s e rv e  to  lim it c o n f in e m e n t to  th o s e  w h o  s u f fe r  f ro m  a v o litio n a l im p a irm e n t re n d e r in g  
th e m  d a n g e ro u s  b e y o n d  th e ir  c o n tro l. T h e  A c t s e ts  fo r th  c o m p a ra b le  c r ite r ia  w ith  its  p re c o m m itm e n t 
r e q u ire m e n t  o f  " m e n ta l a b n o rm a lity "  o r  " p e rs o n a li ty  d is o rd e r ."  C o n tra ry  to H e n d ric k s ' a rg u m e n t, th is  
C o u r t  h a s  n e v e r  re q u ire d  S ta te s  to  a d o p t a n y  p a r t ic u la r  n o m e n c la tu re  in  d ra f tin g  c iv il c o m m itm e n t 
s ta tu te s  a n d  le a v e s  to  th e  S ta te s  th e  ta s k  o f  d e f in in g  te rm s  o f  a  m e d ic a l n a tu re  tha t h av e  leg al 
s ig n if ic a n c e . C f. Jones  v . U nited  States, 4 6 3  U .S . 3 5 4 , 3 6 5 , n . 13. T he  le g is la tu re  is th e re fo re  n o t 
re q u ire d  to  u se  th e  sp e c if ic  te rm  "m e n ta l i lln e ss "  a n d  is f re e  to  a d o p t a n y  s im ila r  te rm . Pp. 8 -13 .

2 . T h e  A c t  d o e s  n o t v io la te  th e  C o n s titu tio n 's  d o u b le  je o p a rd y  p ro h ib itio n  o r  its  ban  o n  ex p o st-fa c to  
la w m a k in g . P p . 13-24 .

(a ) T h e  A c t  d o e s  n o t e s ta b lish  c r im in a l  p ro c e e d in g s , a n d  in v o lu n ta ry  c o n f in e m e n t u n d e r  it is  not 
p u n is h m e n t. T h e  c a te g o riz a tio n  o f  a  p a r t ic u la r  p ro c e e d in g  as c iv il  o r  c rim in a l is  a  q u e s tio n  o f  
s ta tu to ry  c o n s tru c tio n . A llen  v . Illinois, 4 7 8  U .S . 3 6 4 , 3 6 8 . N o th in g  on  th e  fa c e  o f  d ie  A c t su g g e s ts  
th a t  th e  K a n sa s  L e g is la tu re  s o u g h t to  c re a te  a n y th in g  o th e r  th a n  a  c iv il c o m m itm e n t s c h e m e . T h a t 
m a n ife s t  in te n t  w ill  be  re je c te d  o n ly  i f  H e n d ric k s  p ro v id e s  th e  c le a re s t p r o o f  th a t  th e  s c h e m e  is so  
p u n it iv e  in  p u rp o s e  o r  e ffe c t a s  to  n e g a te  K a n s a s ’ in te n t io n  to  d e e m  it c iv il. U nited  S ta tes  v . Ward,
4 4 8  U .S . 2 4 2 . 2 4 8 -2 4 9 . H e  h a s  fa ile d  to  s a tis fy  th is  h e a v y  b u rd e n  C o m m itm e n t u n d e r the  A c t d o e s  
n o t im p lic a te  e i th e r  o f  th e  tw o  p r im a ry  o b je c t iv e s  o f  c r im in a l  p u n ish m e n t: r e tr ib u tio n  o r  d e te rre n c e . 
I ts  p u rp o s e  is  n o t  re tr ib u tiv e : I t  d o e s  n o t  a f f ix  c u lp a b i li ty  fo r  p r io r  c rim in a l c o n d u c t, b u t u se s  su ch  
c o n d u c t so le ly  fo r  e v id e n tia ry  p u rp o s e s ;  it d o e s  n o t  m a k e  c r im in a l c o n v ic tio n  a  p re re q u is ite  fo r 
c o m m itm e n t;  a n a i t  la c k s  a  s c ie n te r  re q u ire m e n t , a n  im p o r ta n t  e le m e n t in  d is tin g u is h in g  c rim in a l a n d  
c iv il  s ta tu te s . N o r  c an  th e  A c t b e  sa id  to  a c t a s  a  d e te r re n t ,  s in c e  p e rso n s  w ith  a  m e n ta l a b n o rm a lity  
o r  p e r s o n a l i ty  d is o rd e r  a re  u n lik e ly  to  b e  d e te r re d  b y  th e  th re a t o f  c o n fin em en t. T h e  c o n d itio n s  
s u r ro u n d in g c o n f in e m e n t-e s s e n t ia l ly  th e  s a m e  as  c o n d i t io n s  fo r a n y  c iv illy  c o m m itte d  p a t i e n t - d o  
n o t s u g g e s t  a  p u n it iv e  p u rp o se . A lth o u g h  th e  c o m m itm e n t  s c h e m e  here  in v o lv e s  an  a ff irm a tiv e  
re s tra in t, s u c h  re s tra in t  o f  th e  d a n g e ro u s ly  m e n ta l ly  ill h a s  b een  h is to r ic a lly  re g a rd e d  a s  a  le g itim a te  
n o n p u n it iv e  o b je c tiv e . C f. U nited  S ta tes  v . Salerno, 481 U .S . 7 3 9 . 747 . T h e  c o n f in e m e n t 's  
p o te n tia l ly  in d e f in i te  d u ra tio n  is  l in k e d , n o t to  a n y  p u n it iv e  o b je c tiv e , b u t to  th e  p u rp o se  o f  h o ld in g  a  
p e rs o n  u n til  h is  m e n ta l a b n o rm a lity  n o  lo n g e r  c a u s e s  h im  to  be  a  th rea t to  o th e rs . H e  is th u s  
p e rm itte d  im m e d ia te  re le a se  u p o n  a  s h o w in g  th a t  h e  is  n o  lo n g e r  d an g e ro u s , a n d  th e  lo n g e s t h e  can  
b e  d e ta in e d  p u rs u a n t  to  a  s in g le  ju d ic ia l  p ro c e e d in g  is o n e  y ear. T h e  S ta te 's  u se  o f  p ro c e d u ra l 
sa fe g u a rd s  a p p lic a b le  in  c r im in a l  t r ia ls  d o e s  n o t  i t s e l f  tu rn  th e  p ro c e e d in g s  in to  c rim in a l 
p ro s e c u tio n s . Allen , supra, a t 3 7 2 . F in a lly , th e  A c t is  n o t  n e c e s sa ri ly  p u n itiv e  i f  it fa ils  to  o f fe r  
t re a tm e n t w h e re  tre a tm e n t fo r  a  c o n d itio n  is n o t  p o s s ib le , o r  i f  tre a tm e n t, th o u g h  p o ss ib le , is  m e re ly  
a n  a n c il la ry , r a th e r  th a n  a n  o v e rr id in g , s ta te  c o n c e rn . T h e  c o n c lu s io n  th a t the  A c t is n o n p u n itiv e  
re m o v e s  a n  e s se n tia l  p re re q u is i te  fo r  b o th  H e n d r ic k s ' d o u b le  je o p a rd y  a n d  ex p os t-fa c to  c la im s . Pp . 
13 -21 .

(b ) H e n d ric k s ' c o n f in e m e n t d o e s  n o t  a m o u n t  to  a  s e c o n d  p ro se c u tio n  and  p u n is h m e n t fo r  th e  o ffe n se  
fo r*w hich  h e  w a s  c o n v ic te d . B e c a u s e  th e  A c t is  c iv i l  in  n a tu re , its  c o m m itm e n t p ro c e e d in g s  d o  n o t 
c o n s titu te  a  s e c o n d  p ro se c u tio n . C f. Jones, supra. A s  th is  c o m m itm e n t is  n o t ta n ta m o u n t to 
p u n is h m e n t, th e  d e te n tio n  d o e s  n o t  v io la te  th e  D o u b le  J e o p a rd y  C lau se , e v e n  th o u g h  it fo llo w s  a  
p r is o n  te rm . B axstrom  v . H erold, 383  U .S . 1 0 7 . H e n d ric k s ' a rg u m e n t th a t, e v e n  i f  th e  A c t su rv iv e s  
th e  "m u ltip le  p u n is h m e n ts "  te s t, it  fa ils  th e  " sa m e  e le m e n ts "  test o f  Blockburger  v . U nited  States.
2 8 4  U .S . 2 9 9 . is re je c te d , s in c e  th a t  te s t  d o e s  n o t  a p p ly  o u ts id e  o f  the su c c e ss iv e  p ro se c u tio n  c o n te x t. 
Pp. 2 2 -2 3 .

(c ) H e n d ric k s ' e x p  ist-facto  c la im  is s im ila r ly  f la w e d . T h e  E x Post-Facto  C la u se  p e r ta in s  e x c lu s iv e ly  
to  p e n a l  s ta tu te s . C aliforn ia  D ept, o f  C orrec tio ns  v . M orales, 514  U .S . 4 9 9 . 5 0 5 . S in c e  th e  A c t is n o t 
p u n is h m e n t, its  a p p lic a tio n  d o e s  n o t  ra is e  ex p o s t-fa c to  c o n c e rn s . M o reo v e r, th e  A c t c le a r ly  d o e s  n o t 
h a v e  re tro a c tiv e  e ffe c t. It d o e s  n o t  c r im in a l iz e  c o n d u c t leg a l b e fo re  its e n a c tm e n t o r  d e p r iv e  
H e n d ric k s  o f  a n y  d e fe n se  th a t w a s  a v a ila b le  to  h im  a t  th e  t im e  o f  h is  c rim es. P p . 2 3 -2 4 .

h ttp ://supct.Iaw .com ell.edu /supct/h tm l/95-1649 .Z S .h tm l 6/24/97

http://supct.Iaw.comell.edu/supct/html/95-1649.ZS.html


2 5 9  K a n . 2 4 6 , 9 1 2  P. 2 d  129, rev e rse d .

T h o m a s , J . ,  d e liv e re d  th e  o p in io n  o f  th e  C o u rt, in  w h ic h  R e h n q u is t , C . J ., a n d  O 'C o n n o r, S c a lia , a n d  
K e n n e d y , J J ., jo in e d . K e n n e d y , J ., f ile d  a  c o n c u rr in g  o p in io n . B re y e r , J . , f iled  a d isse n tin g  o p in io n , 
in  w h ic h  S te v e n s  and  S o u te r , J J ., jo in e d , a n d  in w h ic h  G in s b u rg , J., jo in e d  a s  to P a rts  II a n d  III.

N o te s

* T o g e th e r  w ith  N o . 9 5 -9 0 7 5 , H endricks  v . Kansas, a lso  o n  c e r tio ra r i  to  the sam e  cou rt.

T his a rch ive  is a  service o f  the Lega l In form ation  Institute.
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• C lin to n s  L o s e  B e fo re  Ju s tic e s  o n  N o te s  F ig h t
• G ra n d  C e n tra l P ip e  F itte rs  L o se s  S u it O v e r  A s b e s to s
• C o u rt S av s  P r iv a te  P riso n  G u a rd s  M av  B e  S u e d  bv  In m a te s

A u d io
• C a r la  S to v a ll. K a n sa s  a tto rn e y  g en e ra l

By L I N D A  G R E E N H O U S E

W A S H IN G T O N  -- T h e  S u p re m e  C o u r t  ru le d  o n  M o n d a y  th a t s ta te s  
m a y  c o n f in e  v io le n t  s e x  o f fe n d e rs  in  m e n ta l  h o sp ita ls  a f te r  th e y  
h a v e  s e rv e d  th e i r  c r im in a l s e n te n c e s , e v e n  i f  th e  o ffe n d e rs  a re  n o t 

so  m e n ta lly  ill a s  to  m e e t  a  s ta te 's  o rd in a ry  c r i te r ia  fo r c iv il  c o m m itm e n t 
a g a in s t  th e ir  w ill .

T h e  5 -4  d e c is io n  u p h e ld  a  1 99 4  K a n sa s  law , o n e  o f  a  n u m b e r  o f  rec en t 
e f fo r ts  b y  s ta te s  to  p ro te c t  c o m m u n itie s  f ro m  se x  o ffe n d e rs  w h o  are  
d e e m e d  lik e ly  to  re p e a t  th e ir  c r im e s  o n ce  re le a s e d  fro m  p riso n . T h e  
d e fe n d a n t  in  th is  c a se  is  a 6 2 -y e a r -o ld  c o n fe sse d  a c k n o w le d g e d  p ed o p h ile  
w h o  o n c e  to ld  a u th o r i t ie s  th a t th e  o n ly  w a y  h e  c o u ld  s to p  m o le s tin g  
c h i ld re n  w a s  " to  d ie ."

T h e  K a n sa s  S u p re m e  C o u r t  h a d  d e c la re d  th e  la w  u n c o n s ti tu t io n a l, f in d in g  
th a t  i ts  v a g u e  d e f in i t io n  o f  "m e n ta l a b n o rm a lity "  a n d  its  la c k  o f  a  
g u a ra n te e  o f  tre a tm e n t  v io la te d  th e  1 4 th  A m e n d m e n t  g u a ra n te e  o f  d ue  
p ro c e s s . T h e  c a se  w a s  w a tc h e d  c lo se ly  by o th e r  s ta te s , f iv e  o f  w h ic h  — 
A riz o n a , C a lifo rn ia , M in n e s o ta , W a sh in g to n  a n d  W isc o n s in  — h a v e  
s im i la r  law s.

D e s p ite  th e  d iv is io n  o n  th e  c o u r t  o n  M o n d a y , J u s tic e  C la re n c e  T h o m a s ' 
m a jo r i ty  o p in io n  a n d  J u s tic e  S te p h e n  B re y e r 's  d is se n tin g  o p in io n  w ere  
a c tu a l ly  n o t v e ry  fa r  a p a r t . In  fa c t, th e  d is se n tin g  ju s t ic e s  w e n t o u t  o f  th e ir  
w a y  to  in d ic a te  h o w  K a n sa s  a n d  o th e r  s ta tes  c o u ld  c ra f t  la w s  to a c h ie v e  
th e  s a m e  g o a ls  w h ile  a d d re s s in g  c o n s ti tu tio n a l c o n c e rn s .

B o th  s id e s  d is a g re e d  w ith  th e  K a n sa s  S u p re m e  C o u r t 's  a n a ly s is  o f  the 
d u e -p ro c e s s  q u e s tio n . T h e  d is p u te  o n  th e  c o u r t  c a m e  o v e r  h o w  to  
c h a ra c te r iz e  th e  c o n f in e m e n t  im p o se d  o n  L e ro y  H e n d ric k s , the  f irs t p e rs o n

http://www.nytimes.com/yr/mo/day/news/national/scotus-sex-predators.html 6/24/97

http://www.nytimes.com/yr/mo/day/news/national/scotus-sex-predators.html


to  w h o m  th e  sta te  h ad  a p p lie d  its  n e w  S e x u a l ly  V io le n t P re d a to r A ct.

H e n d rick s  a rg u e d  th a t b y  s e n d in g  h im  to  a  s ta te  h o sp ita l fo r  the c rim in a lly  
m e n ta lly  ill a s  he w a s  a b o u t to  c o m p le te  10 y e a rs  o f  a  p riso n  sen ten ce  fo r 
m o le s tin g  tw o  1 3 -y ea r-o ld  b o y s , K a n sa s  h a d  s u b je c te d  h im  
u n c o n s titu tio n a lly  to  d o u b le  j e o p a r d y  --  tw o  p u n is h m e n ts  fo r tlie sam e  
o ffe n se  -  a n d  to a n  ex  p o s t  fa c to  law , n e w  p u n is h m e n t  fo r a  p rev io u s  
c rim e .

T h e  K a n sas  S u p re m e  C o u rt h a d  n o t  a d d re s s e d  e ith e r  o f  these  a rg u m en ts . 
F o r H e n d ric k s  to p re v a il , th e  c o u r t  w o u ld  h a v e  had  to  ag ree  w ith  h im  th a t 
th e  a d d itio n a l c o n f in e m e n t c o n s ti tu te d  p u n is h m e n t, ra th e r  th a n  ju s t  a  n o v e l 
a p p ro a c h  to  in v o lu n ta ry  c iv il  c o m m itm e n t.

T h e  m a jo rity  o p in io n , in  w h ic h  T h o m a s  w a s  jo in e d  b y  C h ie f  Ju s tice  
W illiam  R e h n q u is t  a n d  b y  J u s t ic e s  S a n d ra  D a y  O 'C o n n o r , A n to n in  S ca lia  
a n d  A n th o n y  K e n n e d y , fo u n d  th a t  th e  c o n f in e m e n t  w a s  n o t p u n ish m e n t.

T h e  d is se n tin g  ju s t ic e s  -  B re y e r  jo in e d  b y  Ju s tic e s  Jo h n  P a u l S tev en s, 
D a v id  S o u te r , and  R u th  B a d e r  G in s b u rg  — c o n c lu d e d  th a t H e n d ric k s’s 
c o n f in e m e n t w as " b a s ic a lly  p u n it iv e "  b e c a u s e  h e  w as b e in g  re s tra in e d  
ra th e r  than  tre a te d  fo r  h is  p s y c h ia tr ic  a n d  b e h a v io ra l p ro b le m s .

C o n se q u e n tly , B re y e r  sa id , th e  c o n f in e m e n t  v io la te d  th e  c o n s titu tio n a l 
p ro h ib itio n  a g a in s t re tro a c tiv e  im p o s i t io n  o f  n e w  p u n ish m e n ts . B u t h e  sa id  
the  law  w o u ld  n o t b e  u n c o n s ti tu t io n a l  in  tw o  w a y s: i f  it  o p era ted  
p ro sp e c tiv e ly  o r  i f  it  p ro v id e d  t re a tm e n t  a n d  n o t  s im p ly  incarcera tio n .

In  the  m a jo r ity  o p in io n , K a n s a s  v s . H e n d ric k s , N o . 9 5 -1 6 4 9 , T h o m as sa id  
i t  d id  n o t m a tte r  th a t K a n s a s  d id  n o t  re s tr ic t  a p p l ic a t io n  o f  the  law  to  th o se  
w h o  w o u ld  o th e rw ise  m e e t th e  r e q u ire m e n ts  u n d e r  K a n sa s  la w  fo r 
in v o lu n ta ry  c o m m itm e n t a s  m e n ta l ly  ill. T h o m a s  sa id  th a t a  s im p le  f in d in g  
o f  d a n g e ro u sn e ss , " s ta n d in g  a lo n e ,"  w o u ld  n o t b e  e n o u g h  to ju s t i fy  the  
e x te n d e d  c o n f in e m e n t; th e re  h a d  to  be  " p r o o f  o f  so m e  a d d itio n a l fac to r,"  
h e  sa id , an d  th e  K a n sa s  la w ’s  re fe re n c e  to  " m e n ta l a b n o rm a lity "  o r 
"p e rso n a lity  d iso rd e r"  w a s  a c c e p ta b le  in  n a r ro w in g  " th e  c la ss  o f  p e rso n s  
e lig ib le  fo r  c o n f in e m e n t to  th o s e  w h o  a re  u n a b le  to c o n tro l th e ir  
d a n g e ro u sn e ss ."

T h e  K a n sas  la w  re q u ire s  a  t r ia l- ty p e  p ro c e e d in g  w ith  m a n y  c r im in a l- la w  
o v e rto n e s . T h e  s ta te  h a s  th e  b u rd e n  o f  p ro v in g  b e y o n d  a  rea so n a b le  d o u b t 
th a t  th e  p e rso n  it  s e e k s  to  c o n f in e  m e e ts  th e  la w ’s c r ite r ia  as a  se x u a lly  
v io le n t p re d a to r . T h e  in d iv id u a l  h a s  a  r ig h t  to  a  la w y e r, w h o  m ay  
c ro s s -e x a m in e  w itn e s se s  a n d  r e v ie w  the  s ta te 's  e v id e n c e . O n ce  
c o n fin e m e n t is  o rd e re d , a  s ta te  c o u r t  m u s t c o n d u c t  an  an n u a l re v ie w  to  see  
i f  it  is s till  ju s tif ie d .

"T h a t K a n sa s  c h o se  to  a ffo rd  su c h  p ro c e d u ra l p ro te c t io n s  d o es  n o t 
tra n s fo rm  a  c iv il  c o m m itm e n t  p ro c e e d in g  in to  a  c r im in a l p ro se c u tio n ,"  
T h o m a s  sa id . H e  sa id  th e  la w  d id  n o t  e n ta il  " " e ith e r  o f  th e  tw o  p rim ary  
o b je c tiv e s  o f  c r im in a l  p u n is h m e n t:  re tr ib u tio n  o r  d e te rre n ce ."

R a th e r , h e  c o n tin u e d , " in c a p a c i ta tio n  m a y  b e  a  le g itim a te  end  o f  the  c iv il 
law ."  e v e n  i f  n o  tre a tm e n t is  a v a ila b le . T h o m a s  c ite d  a  1902 S u p re m e  
C o u rt ca se  p e rm ittin g  th e  in v o lu n ta ry  q u a ra n tin e  o f  p e o p le  su ffe rin g  fro m  
c o m m u n ic a b le  d ise a se s .
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"It w o u ld  b e  o f  little  v a lu e  to  re q u ire  tre a tm e n t a s  a  p re c o n d it io n  fo r  c iv il 
c o n f in e m e n t o f  the d a n g e ro u s ly  in sa n e  w h e n  n o  a c c e p ta b le  tre a tm e n t 
e x is te d ,"  T h o m a s  s a id , a d d in g : "T o  c o n c lu d e  o th e rw is e  w o u ld  o b lig a te  a 
s ta te  to  re le a se  c e r ta in  c o n fin e d  in d iv id u a ls  w h o  w e re  b o th  m e n ta lly  ill and  
d a n g e ro u s  s im p ly  b ec a u se  th e y  c o u ld  n o t  be su c c e s s fu lly  tre a te d  fo r  th e ir  
a ff lic tio n s ."

H e n d ric k s  h a d  re s is te d  tre a tm e n t in  th e  p a s t, s p e n d in g  h a l f  h is  life  in  
p r is o n s  o r  m e n ta l h o sp ita ls  s in c e  c o m m ittin g  h is  f irs t se x  o ffe n se s  a g a in s t 
y o u n g  c h ild re n  in th e  1950s.

O t h e r  P la c e s  o f  I n t e r e s t  o n  th e  W e b
• K a n sa s  vs. H e n d ric k s  T e x t
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M. Kennedy, and Clarence Thomas in striking down the 

Brady Act provisions. Justices John Paul Stevens, David 

H. Souter. Ruth Bader Ginsburg, and Stephen G. Breyer 

dissented.

The ruling came in a pair of cases, Printz v. U.S., No. 
95-1478, and M ack v, U.S., No. 95-1503, brought by the 
sheriffs of RavaJli County, Montana and Graham County, 

Arizona, respectively.

The Brady Act was designed to improve enforcement of 

the Gun Control Act of 1968, which prohibits gun dealers 

from selling handguns to convicted felons, fugitives from 

justice, users of illegal drugs, “mental defectives," and 

certain other categories of persons. At issue before the 

Supreme Cou n  were provisions requiring state and local 

law enforcement officers to receive “Brady forms" from 

gun dealers identifying prospective purchasers, and to 

make “a reasonable effort" to check criminal history records 

or otherwise determine whether the buyer is ineligible.

The sheriffs who brought the lawsuits “object to being 

pressed into federal service, arid contend that Congres­

sional action compelling state officers to execute federal 

laws is unconstitutional," Justice Scalia noted. The 

Supreme Court agreed.

Justice Scalia reviewed the history of the relationship 

between the U.S. Congress and state officials, and con­

cluded that “there is not only an absence of executive-com­

mandeering statutes in the early Congresses, but there is an 

absence of them in our later history as well, at least until 

very recent years."

Scalia also analyzed the Brady requirements in the con­

text of the overall structure of the Constitution, and found 

that Congress’s imposition on state officials violates the 

system of "dual sovereignty" between the federal and state 

governments. “The Framers’ experience under the Articles 

of Confederation had persuaded them that using the states 

as the instruments of federal governance was both ineffec­

tual and provocative of federal-state conflict," Scalia 

wrote.

"The power of the federal government would be aug­

mented immeasurably if it were able to impress into its 

service—and at no cost to itself—the police officers of the 

50 states,” Scalia continued. One of the problems with 

allowing that to occur is that it blurs the lines of account­

ability among public officials, he indicated.

“Members of Congress can take credit for ‘solving’ 

problems without having to ask their constituents tc pay for

the solutions with higher federal taxes [And states are]

put in the position of taking the blame for [the law’s] 

burdensomeness and for its defects," Scalia wrote. "Under 

the present law, for example, it will be the [state officer] 

and not some federal official who stands between the gun 

purchaser and immediate possession of his gun. And it will 

likely be the [state official], not some federal official, who 

will be blamed for any error... that causes a purchaser to 

be mistakenly rejected,"

The Clinton Administration and other supporters of the 

Brady Act had argued that the imposition on state officials 

was minimal, temporary, and meant io accomplish an im­

portant purpose. But such a “balancing” of federal and 

state interests was an inappropriate way to analyze the law. 

Scalia wrote. "It is the very principle of separate state 
sovereignty that such a law offends, and no comparative 

assessment of the various interests can overcome that 

fundamental defect."

The impact of the ruling may be lessened by the fact that 

the requirement of background checks by state lav vi- 

forcement officials is due to expire on Noven ber30,1998. 

By that date, the Brady Act requires the Attorney General 

to establish a nationwide computerized "in:,ant check" 

system that will allow gun dealers to determine immedi­

ately whether a proposed gun purchase is illegal.

Justice O ’Connor, in a concurring opinion, noted the 

instant check deadline and said, “Our holding, of course, 

does not spell the end of the objectives of the Brady Act 

States and chief law enforcement officers may voluntarily

continue to participate in the federal program Congress

is also free to amend the interim program to provide for its 
continuance on a contractual basis with the states if it 

wishes, as it does with a number of other federal 

programs." (Congress could condition federal grants on 

states' continuing to participate, she noted.)

The National Association of Police Organizations 

(NAPO), one ct the law enforcement groups that has 

strongly supported the Brady Act, said it was "concerned" 

about the Supreme Court ruling and will encourage state 

and local law enforcement to continue the background 

checks on a voluntary basis. The five-day waiting period, 

left untouched by the court, will continue to serve as a 

“cooling off period,” preventing some crimes of passion, 

N A P O  said.

Court upholds civil co m mitment of “sexual 

predators”: In another case, the Supreme Court upheld 

a Kansas law that provides for the civil commitment of 

“ sexually violent predators" after they have completed 

their criminal sentences. The court rejected various Con­

stitutional challenges to the law, including an argument 

that such commitments amount to thinly disguised 

criminal punishment, violating the double jeopardy 

clause.

"The state may take measures to restrict the freedom of 

the dangerously mentally ill," Justice Clarence Thomas 

wrote for the court. "This is a legitimate non-punitivc 

governmental objective and has been historically so 

regarded."

The case, Kansas v. Hendricks, No. 95-1649, decided 
by a 5-to-4 margin and handed down on June 23, was of 

interest to officials in other states, many of which have 

similar laws or arc considenng enacting such measures. 

Thirty-eight states had filed a brief urging the Supreme 

Court to allow such commitments of sex offenders.

The case involved Leroy Hendricks, a man with a his­

tory of molesting children, including his stepdaughter and 

stepson, dating to 1955. as well as a history of resisting 

treatment because he considered it useless. In 1994, 

Hendricks was approaching the end of a 10-ycar prison

riminal Justice Newsletter, Vol. 28, No. 13



•“it'' f' K.ilesting two adolescent boys when the Kansas

2isl. ..?v. approved the Sexually Violent Predator Act. He 
ic first person to be committed under the new law.

Kansas already had a statute providing for the involun­

tary commitment of persons defined as “mentally ill," but 

the state legislature said that law was "inadequate to ad­

dress the risk [thatj sexually violent predators pose to 

society." Sexually violent predators are less amenable to 

treatment, more likely to engage in repeat acts of violence, 

arid generally more dangerous than those covered under the 

traditional involuntary commitment law, the legislature 

said.

The Kansas legislature defined “sexually violent 

predator" as “any person who has been convicted of or 

charged with a sexually violent offense and who suffers 

from a mental abnormality or personality disorder which 

makes the person likely to engage in the predatory acts of 

sexual violence."

The law applied to persons convicted of violent sex 

crimes and scheduled for release, as well as those charged 

with such crimes but found incompetent to stand trial or 

found not guilty by reason of insanity or mental defect.

The law contains certain due process protections, in­

cluding a requirement that the state prove beyond a 

reasonable doubt that a person is a sexually violent 

predator: the right to a trial to make that determination; and 

the right to assistance of counsel, an examination by mental 

health professionals, and an opportunity to present and 

cross-examine witnesses. If a commitment is ordered, the 

court must conduct an annual review to determine whether 

continued detention is warranted.

Hendricks challenged his confinement under the law on 

due process, double jeopardy, and ex post facto grounds, 

and the Kansas Supreme Court invalidated the law. The 

U.S. Supreme Court reversed the state court, however.

The Supreme Court easily rejected the due process chal­

lenge. saying the United States has a long history of provid­

ing for the forced civil detention of people who pose a 

danger to the public health or safety. A  finding of 

dangerousness, standing alone, ordinarily is not sufficient 

to justify an indefinite involuntary commitment. Justice 

Thomas acknowledged; proof of dangerousness must be 

coupled with proof of "some additional factor, such as a 

‘mental illness’ or ‘mental abnormality,’ " he wrote. The 

Kansas law "plainly" meets that requirement, he said.

Hendricks had argued that past cases by the Supreme 

Court required a finding of "mental illness" for civil c o m ­

mitment. not merely the "mental abnormality or per­

sonality disorder" specified in the Kansas law. The 

Supreme Court disagreed.

"Contrary to Hendicks' assertion, the term ‘mental 

illness’ is devoid of any talismanic significance," Justice 

Thomas wrote. "Not only do psychiatrists disagree widely 

and frequently on what constitutes mental illness, but the 

court itself has used a variety of expressions to describe the 

mental condition of those properly subject to civil confine­

ment. Indeed, we have never required state legislatures to 

adopt any particular nomenclature in drafting civil commit-

Criminal Justice Newsletter, Vol. 28, No.
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ment statutes. Rather, we have traditionally left to legis­

lators the task of defining terms of a medical nature that 

have legal significance."

The court rejected the double jeopardy and ex post facto 

arguments because both of those claims apply only to penal 

statutes. The Kansas statute provides for civil commit­

ments, not criminal punishments, the Supreme Court said.

"The mere fact that a person is detained does not inex­

orably lead to the conclusion that the government has 

imposed punishment," Justice Thomas wrote, quoting a 

1987 Supreme Court opinion. “Where the state has dis­

avowed any punitive intent, limited confinement to a small 

segment of particularly dangerous individuals, provided 

strict procedural safeguards, directed that confined persons 

be segregated from the general prison population and af­

forded the same status as others who have been civilly 

committed, recommended treatment if such is possible, and 

permitted immediate release upon a showing that the in­

dividual is no longer dangerous or mentally impaired, we 

cannot say that it acted with punitive intent."

Hendricks argued that the law is punitive because it 

failed to offer him "treatment" for his disorder. The 

Supreme Court was unpersuaded. ‘‘[W]c have never held 

that the Constitution prevents a state from civilly detaining 

those for w h o m  no treatment is available, but who never­

theless pose a danger to others," the court said. "[Ulnder 

the appropriate circumstances and when accompanied by 

proper procedures, incapacitation may be a legitimate end 

of the civil law."

The Kansas law does contain language requiring the 

state to provide treatment to committed sexual predators, 

and there was disagreement about the extent to which 

Hendricks received treatment for his disorder. But the 

Supreme Court majority did not consider the point oisposi- 

tive. “Although the treatment program initially offered 

Hendricks may have seemed somewhat meager, it must be 

remembered that he was the first person committed under 

the act." Justice Thomas said. ‘That the state did not have 

all of its treatment procedures in place is thus not surpris­

ing.”

. Tlie dissenting members of the court—Justices Breyer. 

Stevens, and Souter, joined in part by Justice Ginsburg— 

agreed with much of the majority’s analysis, but said the 

lack of treatment provided to Hendricks led them to con­

clude that the purpose of the law was "basically punitive," 

and thus its application to Hendricks was a violation of the 
ex post facto clause.

The Constitution “does not stand as an obstacle to 

achieving important protections for the public’s safety," 

but if the purpose of a civil commitment law is the non­

punitive aim of providing treatment, that is what must be 

provided. Justice Breyer wrote. ‘‘[W]hcre so significant a 

restriction of an individual's basic freedoms is at issue, a 

state cannot cut comers,” he wrote.

N o  immunity from lawsuits for private prison 

employees: In another case decided by a 5-to-4 majority, 

the Supreme Court ruled that employees of private com-
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