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A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  B Y : R ep resen ta tive  B erk o w itz

T O : H o u se  C S  fo r  S e n a te  B ill 19 (R E S ) 

P a g e  1, lin e  

F o llo  w ing “ is” , d e le te  “ r e p e a l e d ”

In se rt: “amended to read:

(1) to assist the United States Fish and Wildlife Service in the 
enforcem ent of federal laws and regulations pertaining to fish 
and game in a m anner consistent with state policy, law, and 
regulation :”
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(3) have  n e c e ssa ry  pow er to  accom plish th e  foregoing including, b u t  n o t lim ited  to, th e  
pow er to  d e leg a te  a u th o r ity  to  su b o rd in a te  officers and  em ployees of th e  d ep a rtm en t. (§ 4 
a r t  I ch  94 SL A  1959; am  § 1 ch 110 SLA 1970)

O p in io n s  o f  a t to r n e y  g e n e ra l. — The commis­
sioner of fish and game has the power to adopt 
procedural rules to im plem ent AS 16.05.870 and to 
establish by regulation th e  standards under which 
perm its will be issued under AS 16.05.870. March 4, 
1982 Op. A tt’y Gen.

U nder existing sta tu to ry  and regulatory provisions 
the progeny of birds held in  captivity under a collect­
ing perm it from the  D epartm ent of Fish and Game do 
not autom atically become th e  property of the perm it­
tee; they rem ain subject to the same ownership in ter­
est the sta te  re ta in s in th e  adults, unless the permit 
and applicable regulations specify' otherwise. Oct. 20, 
1987 Op. A tt’y Gen.

It is well within the authorities of the Board of 
Game under AS 16.05.255(a) and the Departm ent of 
Fish and Game under this section to determine by 
regulation the point a t which certain animals are 
deemed feral and subject to whatever game regula­
tions the board may wish to adopt. A board or depart­
m ental regulation defining “feral animal" would be 
applicable statewide regardless of land ownership. 
Ju ly  30, 1987 Op. Att’y Gen.

In light of the commissioner's statutory charge to 
"manage, protect, m aintain, improve, and extend the 
fish . . .  resources of the sta te ,” emergency orders am  
be issued to protect sustained yield, based on conser­
vation concerns. Aug. 1, 1990 Op. A tt’y Gen.

NOTES TO  DECISIO N S

V eto po w er. — The Commissioner of the Depart- Peninsula Mktg. Ass'n v. Rosier, 890 P.2d 567 (Alaska 
m ent of Fish and Game does not have the authority to 1995). 
effectively veto a decision of the Board of Fisheries.

Sec. 16.05.030. Status of commissioner. [Repealed, § 40 ch 206 SLA 1975.]

S e c . 16 .05 .040 . C o m p e n s a t io n  o f  c o m m is s io n e r .  The com m issioner is e n titled  to 
th e  com p en sa tio n  fixed by law  and , sub ject to  a p p ro p ria te  s ta te  tra v e l reg u la tio n s , is 
e n title d  to  re im b u rse m e n t for a c tu a l a n d  n ecessa ry  tra v e lin g  a n d  o th e r expenses 
in c u rre d  in  th e  d isch a rg e  of official du ties . (§ 5 a r t  I ch 94 SLA  1959)

S e c . 16 .0 5 .050 . P o w e r s  a n d  d u t i e s  o f  c o m m is s io n e r .  T he com m issioner has , b u t 
n o t by  w ay  o f lim ita tio n , th e  following pow ers a n d  d u ties :

(1) to  a s s is t  th e  U n ite d  S ta te s  F ish  a n d  W ildlife Service in  th e  enfo rcem en t of federal 
law s a n d  re g u la tio n s  p e rta in in g  to fish a n d  gam e;

(2) th ro u g h  th e  a p p ro p r ia te  s ta te  agency a n d  u n d e r th e  provisions o f AS 36.30 (S ta te  
P ro c u re m e n t Code), to  acq u ire  by  gift, p u rch ase , o r lease, or o th e r  law ful m eans, lan d , 
b u ild in gs, w a te r , rights-of-w ay, or o th e r  n ecessa ry  o r p roper rea l o r personal p rop erty  
w hen  th e  a c q u is itio n  is in  th e  in te re s t  of fu r th e r in g  an  objective or purpose o f th e  
d e p a r tm e n t a n d  th e  s ta te ;

(3) u n d e r  th e  p rov isions o f AS 36.30, to design  a n d  con s tru c t h a tch e rie s , p ipelines, 
r e a r in g  ponds, fishw ays, a n d  o th e r  pro jects beneficial for th e  fish a n d  gam e resources of 
th e  s ta te ;

(4) to accep t m oney  from  an y  person  u n d e r  conditions req u irin g  th e  u se  of th e  m oney 
for specific p u rp o ses  in  th e  fu rth e ran ce  of th e  p ro tection , reh a b ilita tio n , p ro paga tion , 
p re se rv a tio n , o r  in v e s tig a tio n  o f th e  fish a n d  gam e resources of th e  s ta te  or in  se ttle m e n t 
of c la im s for d a m a g e s  to fish or gam e resources;

(5) to collect, classify, a n d  d issem in ate  s ta tis tic s , d a ta  and  in fo rm ation  th a t , in  th e  
com m issioner’s  d iscre tion , w ill ten d  to  p rom ote  th e  purpo ses of th is  t it le  except AS 16.51 
a n d  AS 16.52;

(6) to ta k e , c a p tu re , p ro p ag a te , tra n sp o rt, buy, sell, or exchange fish  o r gam e or eggs for 
p ro p ag a tin g , sc ien tific , public  safety, or s tock ing  purposes;

(7) u n d e r  th e  p rov is ions o f AS 36.30, to  p rovide public facilities w here n ecessc ry  or 
p ro p er to  fa c il i ta te  th e  ta k in g  o f fish  o r gam e, a n d  to e n te r  in to  cooperative a g re em en ts  
w ith  a n y  p e rso n  to  effect them ;

(8) to  exerc ise  a d m in is tra tiv e , bud geting , a n d  fiscal powers;
(9) u n d e r  th e  p rov isions o f AS 36.30, to  co n s tru c t, opera te , superv ise , an d  m a in ta in  

vesse ls u se d  by  th e  d ep a rtm e n t;
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L iUJ TONY KNOWLES, GOVERNOR

DEPARTMENT OF PUBLIC SAFETY
OFFICE OF THE COMMISSIONER

P.O. BOX 111200 
JUNEAU, ALASKA 99311-1200 
PHONE: (907) 465-4322 
FAX: (907) 465-4362

April 8 , 1997

The H onorable Bert Sharp - f
A laska State Senate 
A laska C apitol, Room 516 
Juneau, A K  99801-1182

D e a r  S e n a to r  S harp :

I am  v e ry  c o n c e rn e d  a b o u t th e  im p ac t o f  S e n a te  B ill 19 o n  th e  ability  o f  th e  D iv is io n  o f  F ish  &  
W ild life  P ro te c tio n  (F W P ) to  c o o p e ra te  and  w o rk  w ith  fed e ra l a g en c ies  in p ro te c tin g  A la s k a ’s fish 
and  g am e  re so u rc e s . D u rin g  a p h o n e  c o n v e rsa tio n  w ith  D e p u ty  C o m m iss io n e r S m ith  e a rlie r  th is 
se ss io n  y o u  in d ica ted  th e  leg isla tio n  w a s  n o t in tend ed  to  e ffec t F W P  in th e ir  e n fo rc em en t 
ac tiv ities . H o w e v e r , it a p p e a rs  fro m  th e  b ill’s c u rre n t lan g u ag e  th a t it m ay  w ell h av e  an  e ffec t o n  
F W P  o ffice rs  in th e  p e rfo rm a n c e  o f  th e ir  e n fo rc em en t du ties .

I have  en c lo sed  a  le t te r  fro m  th e  A tto rn e y  G enera l w h ich  se ts  o u t th e  legal issu es th e  D e p a r tm e n t 
o f  L a w  feels w ill be  issu es i f  th e  leg is la tio n  b eco m es law . W h ile  I c an n o t co m m en t w ith  any  
d eg re e  o f  a u th o rity  o n  th e  legal issues, I do  see  o p e ra tio n a l p ro b lem s fo r F W P  perso nn e l.

C u rre n tly  F W P  tro o p e rs  a re  “ c ro s s  d e s ig n a te d ” and  can  e n fo rc e  federa l w ild life  law s. It a p p e a rs  
th a t u n d e r  th e  c u rre n t w o rd in g  o f  th e  p ro p o se d  leg isla tion  th e y  m ay be  p rec lu d e d  fro m  tak in g  any  
e n fo rc e m e n t ac tio n  o n  federa l v io la tio n s . E v en  i f  th e ir  inv o lv em en t w as lim ited to  th e  g a th e rin g  
o f  e v id en ce  th e  d e fe n d an ts  w o u ld  m o s t certa in ly  m ak e  an e ffo rt to  p rev e n t th e  in tro d u c tio n  o f  th e  
ev id en c e  b ased  on  th e  lan g u ag e  in SB  19 i f  it b ec o m e s  law .

A d d itio na lly , “ c ro ss  d e s ig n a tio n ” w o rk s  b o th  w ay s and  federa l o fficers  a re  n o t likely  to  p ro v id e  
a ss is tan ce  to  th e  s ta te  o fficers  sin ce  th e  s ta te  o fficers  do  n o t p ro v id e  rec ip ro ca l a ss is tan ce  to  them .

I see  th e  a b o v e  exam ples as p o ten tia lly  d e trim en ta l to  th e  fish and  g am es  re so u rc e s  o f  the  S ta te  o f  
A laska . T h e re fo re , I u rg e  y o u  to  c ra ft lan g u ag e  th a t w ill n o t tie  th e  h an d s o f  the  F W P  tro o p e rs  
w h o  w o rk  daily  to  e n su re  th a t A la sk a n s  can  en joy  and  u tilize  th e  fish and  w ild life  b o u n ty  o f  th is 
g re a t s ta te .
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

P.O. BOX 110300 
JUNEAU, ALASKA 99811-0300 
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R ep resen ta tiv e  B ill H udson , C o -C h a ir 
R ep resen ta tiv e  S co tt O gan , C o -C h a ir 

and  m em bers 
H ouse  R esources C o m m ittee  
A laska  S ta te  L eg isla tu re , S ta te  C apito l

D ear R ep resen ta tives H udson , O gan ,
a n d  m em b ers o f  the  H o use  R esources C om m ittee:

T he present version o f  Senate Bill 19 p ro h ib its  a  state  em ployee from  assisting  w ith  
th e  en fo rcem en t o f  federa l fish  and  gam e law s that are  “ in con flic t w ith” A laska  fish  and  gam e 
law s. T he D epartm ent o f  L aw  has the  follow ing concerns about im plem enting  th a t b ill i f  i t  becom es 
law .

I believe the  p rinc ip a l pu rp o se  o f  th e  b ill is  to  p rev en t th e  state from  assistin g  w ith  
im p lem en ta tion  o f  th e  federal subsistence  law , T itle  V III o f  ANELCA. T ha t law , fo llo w in g  the 
M cDowell decision, differs from  the p resen t state  law , AS 16.05.258, reg ard in g  w ho is e lig ib le  fo r  
th e  su b sis ten ce  p riority .

T h e  te rm  “in  co n flic t w ith ,”  how ever, cou ld  be  app lied  ou tside  o f  th e  sub sistence  
c o n te x t  T h a t is  because  the  term  is inh eren tly  vague. C ourts h av e  g iven  it various m ean ings.

A  com m on interpretation is tha t there  is  “conflic t”  b etw een  tw o law s w hen  o ne  law  
a llo w s  a n  ac tiv ity  th a t the o th e r law  p ro h ib its , and  vice versa. Cozart v. Carran, 11 N .E .2 d  245 
(O hio  1937); Otto v. Wearty, 21  N .E . 2 d  190, 192 (O hio A pp. 8 D ist., 1940); City o f  Columbus v. 
Glascock, 189 N .E .2d  889, 891 (O hio A pp. 1962); Village o f  Struthers v. S oko l, 140 N .E . 519 , 521 
(O h io  1923); C ity  o f  Portland v. Jackson , 826  P .2d  37, 43  (O r.A pp . 1992). T hus, law s tha t a re  
d ifferen t but are “com patible as a  w h o le” are no t in conflic t. Id.. S im ilarly , “in  con flic t w ith ” d o es 
no t necessarily  m ean  d iffe ren t from . In  re Robertson, 20  F .S upp . 2 7 0 ,2 7 3  (N .D .T ex . 1936). F o r 
tw o  law s to  be  “in con flic t”, it is no t necessary  that they are  d irectly  opposite , bu t ra th e r tha t they  
are  incom patible such  that b o th  cou ld  n o t app ly  in a g iven situation . Spencer v. State, 5 2 0  N .E .2 d  
106, 109 (Ind .A pp . 1 D ist. 1 9 8 8 ) . '1

1 Ironically, under tha t in te rp re ta tio n , the  federal and state  subsistence  law s m ay  no t b e  “in
c o n f l ic t” S ince ANTLCA applies only  to “public lands” and  A S 16.05.258 app lies e lsew here , there  
is no  in stan ce  w here  they  w ou ld  leg ally  overlap , tha t is, “app ly  in a  g iven  situa tion .”

0 3 'C 3 a ^ H  n n  i i . r t . « I .H  -  7 r
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T he courts them selves are  in  con flic t o v e r the  m eaning  o f  the  term . In one op in ion , 
law s th a t pun ished  the  sam e ac t w ere  “ in con flic t."  People  v. Zook, 197 P.2d 851 , 852 (C al. A pp. 
1948). In  ano th er op in ion , law s that iden tically  defined  and  p roh ib ited  an act, and  even  im posed  
d ifferent penalties, w ere  no t “ in con flic t.”  Cincinnati v. Thompson, 643 N .E .2d  1 1 5 7 ,1 1 7 2  (O hio  
A pp . 1994).

B es id es  legal am bigu ity , there  a re  p ractical situations w here  the  b il l 's  im pact is 
u n c le a r . P resen tly , s ta te  fish  and  w ild life  p ro tection  o fficers  are  “cross depu tized"  to  enfo rce  
federal w ildlife laws. T he  present bill w ou ld  like ly  p rev en t a  state  o fficer from  arresting , reporting , 
o r  even collecting evidence o f  v io lations o f  federal subsistence  law s. In  th a t event, the  o fficer m ay 
have to  form ally  rev o k e  any  oath  he  o r she has taken  to  u p h o ld  and en fo rce  federal law . I f  a sta te  
official w ere  inadvertently or indirectly involved in gathering any particu la r ev idence, the  defend an t 
cou ld  a sk  the cou rt to  p roh ib it tha t ev idence from  b e in g  in troduced  at tria l. It co u ld  h and icap  the  
entire p rosecu tion  o f  the  crim e. See Wallace v. State, O p. N o . 1514 (A laska  A pp ., Feb . 28, 1997).

In  addition to the federal subsistence law , A laska fish and  w ild life  p ro tection  officers 
a re  ca lled  on  to assist th e  en fo rcem en t and  p rosecu tio n  o f  o th er federal w ild life  law s, such  a s  the  
M arine M am m al Pro tection  A c t (“M M P A ”), th e  E n dan gered  Species A c t (“E S A "), the  M agnuson  
A c t (“M F C M A ” ), and  the  M ig ra tory  B ird  T rea ty  A c t. E x cep t fo r the E S A  (S ee A S 16.20 .180- 
.210), there  are no  A laska equivalents to  those laws, and  therefore, no  direct conflic t b e tw een  federal 
a n d  sta te  enactm ents. T here  are , how ever, d isag reem en ts abou t h o w  tire federal law s arc b e in g  
im plem ented. F o r exam ple, A laska  h as ob jected  to  p roposed  listings u nder the  E S A  and lo  federal 
m anagem en t ac tio n s  inside  state  w a te rs  under th e  M FC M A .

T h e re  a re  also  instances w here  the  courts have concluded  tha t federal law s have 
preem pted state laws in certain areas. F o r exam ple, A laska  law s reg u la tin g  certain  ac tiv ities  on  the  
W alrus Island State G am e Sanctuary are preem pted by  the  M M PA . State v. Arnariak, 893 P.2d 1273 
(A lask a  1995). T h e  o n ly  e ffective  w ay  fo r sta te  m anagers o f  the S anctuary  to  p ro tec t tire w alrus 
p o p u la tio n  is th ro u g h  tha t federal law . It is u ncerta in  w h eth er those situations ~  w here  the  state  
d iffe rs  w ith  certa in  steps taken  to  im plem en t federal law  o r  w here  the  federal law  has d isp laced  
state  law  - v/ould  be  in terp re tted  as “conflic ts”  u nder th is b ill.

C ross deputization w orks both ways. I f  the state stops assisting w ith the  enfo rcem en t 
o f  fed e ra l w ild life  law s, o fficers  o f  the  N ational M arine  F isheries Serv ice (N M F S ), the Fish and  
W ildlife Service, and  the B ureau o f  Land M anagem ent w ould have little incentive to enfo rce  A laska 
w ild life  law s.

It is im portan t to  rea lize  that com bined  enfo rcem en t actions hav e  boon very 
successful. For exam ple, in 1992 an e ffo rt invo lv ing  U .S . C oast G uard vessels and a ircra ft, N M FS 
agents, and  sta te  o fficers docum ented  illegal bo ttom  traw ling  in sta te  w aters. Jo in t team s boarded  
and inspected approxim ately fifty vessels, and in the end, th irteen  vessels w ere convicted . T he state  
reco v ered  m ore  than  six  m illion  do llars  in crim inal and  civil fines. Illegal traw ling  has not been
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d etec ted  since.

I f  federal cooperation is w ithdraw n in response to  th is b ill, the  D epartm ent o f  Public 
S a fe ty  d oes no t h ave  resou rces to  fill the  gap. A s a  resu lt, few er overa ll v io lations o f  A laska fish 
a n d  g am e  law  w o u ld  b e  d e tec ted  an d  p rosecu ted .

It is not c lear w hether the  bill governs m ore than  law  enforcem ent. P resen tly , state 
o ffic ia ls  exchan ge  in fo rm ation  w ith  federal subsistence  counterparts, and  they  com m en t on  
proposals to  the  Federal Subsistence Board. T hey also desire to  partic ipa te  in a  jo in t com m ittee  that 
rev iew s technical inform ation in  p ro p o sa ls  to  th e  Federal Subsistence  B oard . I f  those ac tiv ities  are  
p ro h ib ited , A laska  m ay  m iss  o p p o rtu n ities  to  p ositiv e ly  affect federal subsistence  decisions.

I o ffer these  com m en ts h o p in g  tha t th e  in tent fo r S enate  B ill 19 w ill b e  c la rified  as 
the  b ill  is  b e in g  con sid ered  by  the  H ouse  R esources C om m ittee.

S incerely ,

B R U C E  M . B O T E L H O
A T T O R N E Y  G E N E R A L

B y: ^
S tephen  M . W hite 
A ssistan t A tto rney  G eneral

cc: S en a to r B ert Sharp
C o m m ission er R on  O tte  
C olonel Joh n  G lass 
P a t P ou rcho t 
D eb o rah  E eh r 
C hrysta l Sm ith

S M W :lt

ituN O  ov v j i s v i v  szoz s n t  z o g  x v j  s t : s t  nn.r, z o /s o / i 'o
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IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T IE T H  L E G IS L A T U R E  - F IR S T  S E S S IO N

BY THE HOUSE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS SHARP, Taylor, Donley

A  B IL L

F O R  A N  A C T  E N T IT L E D

" A n  A c t r e la t in g  to  e n fo rc e m e n t  o f  f e d e ra l  law s r e la t in g  to  f is h  a n d  g a m e ;  a n d

r e p e a l in g  th e  p o w e r  a n d  d u ty  o f  th e  c o m m is s io n e r  o f  f is h  a n d  g a m e  to  a s s i s t

in  th e  e n f o r c e m e n t  o f  f e d e r a l  la w s  r e l a t in g  to  f is h  a n d  g a m e ."

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

♦ Section 1 . A S  1 6 .0 5 .0 5 0 (1 )  is rep e a le d .
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