


FISCAL NOTE
STATE OF ALASKA
1997 LEGISLATIVE SESSION
Revision Date ____________________________________________
Title Const. Amdt.: Election of the Attorney General

B IL L  NO. HJR19

Dept. Affected 
‘ BRU

Office o f the Governor
Elective Operations

Component General and Primary Elections

Sponsor
Requester

Representative Green

House Judiciary

Expenditures/Revenues
Component Serial No. 

(T h o u sa n d s  o f D o lla rs )

#22

OPERATING EXPENDITURES FY 98 FY 99 F Y 00 FY 01 FY 02 FY 03

Personal Services
Travel
Contractual 3.0

Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 3.0 0.0 0.0 0.0 0.0

C APITAL EXPENDITURES

CHANGE IN REVENUES [

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match

1004 GF 3.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other

TOTAL 0.0 3.0 0.0 0.0 0.0 0.0

E stim ate  o f any cu rre n t yea r (FY97) cos t: none

POSITIONS
Full-time 0
Part-time 0
Temporary 0

ANALYSIS: (Attach a separate page if necessary)

This figure includes the cost of providing information about this issue in the Official Election Pamphlet as required by AS 
15.58, and the programming costs for counting votes cast on the measure. However, only four measures can be 
printed on a single ballot card. If this measure requires printing an additional ballot card, the costs will increase by 
$56.0.
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FISCAL NOTE
STATE OF ALASKA
1997 LEGISLATIVE SESSION
Revision D a t e : ______________________________________________
T itle : "P roposing Amendments to  the C onstitu tion  ...
relating to  the e lection  and duties o f the  a tto rney general."_________

B IL L  NO. HJR 19

Dept. Affected^________
BRU: Executive Operations

O ffice  of the Governor

Component: Executive O ffice
Sponsor:
Requester:

Representatives Green. Barnes
House Judiciary

Expenditures/R evenues

COMPONENT SERIAL NO.

(Thousands o f Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0.0 0.0 0 .0 0 .0

CAPITAL EXPENDITURES

I CHANGE IN REVENUES (

FUND SOURCE (Thousands o f Dollars)
1002  Federal Receipts
1003  GF M atch
100 4  GF
1005  GF/Program Receipts 
1037 GF/Mental H ealth 
Other
TOTAL 0 .0 0.0 0 .0 0 .0 0 .0

Estimate of any cu rren t year (FY97) cost: $ 0 .0

POSITIONS
FULL-TIME 3
PART-TIME
TEMPORARY

ANALYSIS: (A ttach  a separate page if necessary)

This analysis emulates the organizational structure of the states of Washington, Oregon and Arizona. Each of 
these states has an elected attorney general, and each Governor has on-staff counsel to respond to general legal 
questions, public policy issues, internal matters, open meeting laws, ethics laws, revocation of appointments, 
handle extraditions and petitions, prepare administrative orders, deeds relating to the state's natural resources, 
etc., and to carry-out the constitutional requirements of the Governor (i.e., executive clemency, messages to the 
Legislature, executive orders)

The contitutional amendment proposed by this resolution would be on the ballot in 1 998. If approved by the 
voters, the firs t election of an attorney general would be with the next gubernatorial election in November,
2002. Fiscal impact to Office of the Governor would begin in FY03. The fiscal analysis is attached.
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HJR 19 fiscal anaysis:

This fiscal im pact in below is for illustration purposes only and is based on 1997 costs 
and salaries. The fiscal impact associated with an elected attorney general would not be 
realized until FY03, and accurate costs will need to be identified then. Additionally, if  
the voters approve the constitutional amendment calling for an elected attorney general, 
the functions and duties o f  the attorney general will need to be defined which may result 
in further fiscal impact.

This note assumes an increase in Governor’s staff by three positions — an attorney, rg. 26, 
a paralegal, rg. 19, and an executive secretary, rg. 14. Fiscal note further assumes 
existing state-owned office space would be available and does not include lease costs.

Personal services: three PFTs

Contractual:

Supplies:

Equipment:

comm., phones, postage, tolls 
courier svcs., subscripts, etc.

office/library supplies

office furniture, DP and 
communication equipment

199.5

18.6

9.6

39.2 *

Total first year costs: 266.9

* 39.2 first year set-up costs only and not 
required in subsequent years.



FISCAL NOTE

Revision Date: _______________________________________________
T itle : "Proposing amendm ents to the C onstitu tion  . . .
re lating to the election and the duties o f the a ttorney general."______
Sponsor: Representative Green___________________________
Requester: House Judiciary C om m ittee_____________________

Expenditures/Revenues

STA TE OF A LA S K A
1997 LE G IS LA T IV E  SESSION

B IL L  NO. HJR 19

Dept. A ffec ted : 
'BRU:

D epartm ent o f Law
Crim inal D ivision/C ivil D ivision

Component: A ll

COMPONENT SERIAL NO. 

(Thousands o f Dollars)

2 0 8 5 -2 0 9 2

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands o f Dollars)
1 0 0 2  Federal Receipts
1 00 3  GF Match
1 0 0 4  GF
100 5  GF/Program Receipts
1 0 0 6  GF/MHTIA
Other
TOTAL 0 .0

Estim ate of any current year (FY97) cos t: $ 0 .0

POSITIONS
f u l l -t i i . :e 0 .0
PART-TIME
TEMPORARY

ANALYSIS : (A ttach a separate page if necessary)

HJR 19 proposes an amendment to the Constitution of the State of Alaska making the attorney general an 
elected office. Further, the proposed amendment describes the duties of the attorney general, and prohibits the 
governor from making a change in organization or function of a unit of the executive branch headed by the 
attorney general. Assuming this constitutional amendment were approved by the voters o f the State of Alaska 
in the November 1998 general election, the first elected attorney general would take office in January 2003, FY 
03. However, it appears that changes in the duties of the attorney general would take place upon passage of 
the amendment, as early as January 1999.

The Department of Law cannot accurately quantify a fiscal impact from this resolution. However, it is clear 
that the impact on the state would be significant. In addition to the impacts on the Department of Law 
discussed below, another major cost that may eventually occur as a result of changing from an appointed to an 
elected attorney general will be the proliferation of special counsel on the staffs of major departments. In other
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FISCAL NOTE

ANALYSIS CONTINUATION:

states w ith elected attorneys general, agency counsel have been employed to give department heads a 
"second" opinion in controversial matters. These counsel usually do not have the authority to litigate, but 
they provide legal advice to department heads and submit amicus briefs in litigation affecting their 
department's programs. It is not unusual in these states to see four or five separate briefs filed in a single 
matter, in addition to the attorney general's brief, representing the varying viewpoints of different agencies. 
Costs for a single special counsel, including secretarial assistance, total approximately $150,000 per year in 
1997 dollars. Although it is highly speculative at this time to accurately say how extensive the use of in- 
house counsel w ill be if there is an elected attorney general, over time, it could easily exceed $1,500,000 per 
fiscal year.

The greatest potential fiscal impact on the Department of Law from the proposed constitutional amendment 
comes from expanded duties as described in Section 28 ( c ). This language is broader than the language 
currently in AS 44 .23 .020 in two ways. By inclusion of the language "state public corporation", the 
proposed amendment appears to include the Alaska Railroad Corporation and University of Alaska as entities 
that the attorney general shall defend in civil actions. Both of these organizations currently maintain their own 
counsel.

Secondly, Sec. 28 ( c ) requires the state "prosecute violations of State criminal law, including infractions and 
vio la tions". The department assumes that the courts would continue to allow the attorney general broad 
discretion over the initiation, prosecution and disposition of cases, both civil and criminal. For example, under 
present law , d is tric t attorneys do not appear in court for most minor tra ffic violations. The charging police 
officer presents the state 's case to the judge. If this language were to cause the court to rule otherwise, the 
expense to the state to have district attorneys appear in every case involving a minor infraction or violation 
would be substantial.

However, the department cannot make a similar assumption about the addition of state corporations to its 
workload. The Alaska Railroad Corporation (ARRC) has on sta ff three full time attorneys, and currently 
expends approximately $200,000 a year on contract outside counsel. The University has a legal sta ff of four 
attorneys, and estimates their annual expenditures on outside counsel varies year-to-year between 
approximately $500 ,000 and $1,500,000. Presumably, legal services could be provided to these agencies 
through reimbursable services agreements, and the Department of Law would require sufficient interagency 
receipt authority to take over these functions. Practically, whether there would be additional costs (or 
savings) in implementing such a transfer would require a more detailed analysis to determine.

In addition, the proposed amendment removes the governor's organizational and supervisory controls over any 
function or unit headed by the attorney general. These controls are normally maintained through executive 
branch procedural requirements imposed on other executive branch agencies by the Department of 
Adm inistration and the Office of Management and Budget on behalf of the governor.

It is anticipated that the Department of Law would continue to use centrally provided services such as 
accounting, purchasing, leasing and supply, professional services contracting, information management, and 
duplicating services on a "service bureau" basis and still maintain the attorney general's functions free from 
the governor's supervision. Personnel administration, however, is more problematic. To use the Department 
of Adm in istra tion 's classification system would retain an element of control by the governor over the 
Department of Law in terms of imposing functional changes in position descriptions and duties. The 
department assumes it would have to do its own classifications, create and maintain position eligibility lists, 
and maintain a more in-depth records system for personnel than it now does. The department estimates it 
would require 2 new PFT Personnel Assistant I (R12) positions, and 1 PFT Administrative Clerk III (R10)

STATE OF ALASKA BILL NO. HJR 19
1997 LEGISLATIVE SESSION

Page 2 of 3



FISCAL NOTE

ANALYSIS CONTINUATION:

position, at an estimated cost of $217,000 per year to perform these functions (using FY 98 salaries for 
illustration purposes).

As discussed in the narrative above, outside counsel costs for the University can vary widely and actual transfer 
of these legal service responsibilities to the Attorney General would require a more detailed analysis to identify 
specific costs and/or savings from the transfer. The following summarizes the potential fiscal impact to the 
Department o f Law that we can identify at this time using the department's 1997 standard attorney cost 
schedule for a fu ll-tim e equivalent attorney position, including standard overheads (clerical support, 
communications, space, supplies, data processing, e tc . ) , and 1997 salaries and costs for non-cost schedule 
positions.

STATE OF ALASKA BILL NO. HJR 19
1997 LEGISLATIVE SESSION

ARRC Legal Services Transfer (beginning mid FY99)
3 FTE Attorneys @ $127.0 $381.0
Direct case costs @ $5.0 per attorney $1 5.0
1.5 PFT Legal Secretary position authorizations $0.0
One-time equipment purchases for new position^ @ $6.5 $32.5
Contract outside counsel/experts @ estimated $200.0 $200.0

$628.5

University o f Alaska Legal Services Transfer (beginning mid-FY99)
4 FTE Attorneys @ $127.0 $508.0
Direct case costs @ $5.0 per attorney $20.0
2 PFT Legal Secretary position authorizations $0.0
One-time equipment purchases for new positions @ $6.5 $39.0
Contract outside counsel/experts @ estimated $500.0 to $1,500.0 $500.0

$1 ,067 .0

Adm inistration & Support Personnel Classification System (beginning mid-FY03)
2 Personnel Assistant I @ $49.6 $99.1
1 Administrative Clerk III @ $45.5 $45.5
One-time equipment purchases for new positions @ $6.5 $19.5

$164.2

Total, Including One Time Equipment Purchases $1,859 .7
Less One-time items ($91.0)

Department o f Law Estimated Minimum Annual Cost $1,768 .7

Page 3 of 3



FISCAL NOTE

Revision D a t e : ____________________________________________
T itle : "P roposing am endm ents to the C onstitu tion
relating to  the e lection  and the duties o f the a tto rney  general."
Sponsor: Representative Green_______________________
Requester: House Judiciary C om m ittee_________________

S TA TE  OF A L A S K A
1997 L E G IS L A T IV E  SESSION

B IL L  NO. HJR 19

Dept. A ffected^ 
'BRU:

Departm ent of Law
Crim inal D ivision/C ivil D ivision

Com ponent: All

Expend itu res /R evenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

2085-2092

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
C ONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIM S
MISCELLANEOUS
TO TAL OPERATING 0 .0

I CAPITAL EXPENDITURES'

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002  Federal Receipts
1003  GF M atch
1 0 0 4  GF
1 005  GF/Program Receipts
1006  G F/M H TIA
Other
TO TAL 0 .0

Estim ate o f any cu rren t year (FY97) cost: $ 0.0

POSITIONS
FULL-TIME 0 .0
PART-TIME
TEMPORARY

AN ALYSIS : (A ttach  a separate page if necessary)

HJR 19 proposes an amendment to the Constitution of the State of Alaska making the attorney general an 
elected office. Further, the proposed amendment describes the duties of the attorney general, and prohibits the 
governor from making a change in organization or function of a unit of the executive branch headed by the 
attorney general. Assuming this constitutional amendment were approved by the voters of the State of Alaska 
in the November 1938 general election, the firs t elected attorney general would take office in January 2003, FY
03. However, it appears that changes in the duties of the attorney general would take place upon passage of 
the amendment, as early as January 1999.

The Department o f Law cannot accurately quantify a fiscal impact from this resolution. However, it is clear 
that the impact on the state would be significant. In addition to the impacts on the Department of Law 
discussed below, another major cost that may eventually occur as a result of changing from an appointed to an 
elected attorney general will be the proliferation of special counsel on the staffs of major departments. In other
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FISCAL NOTE

ANALYSIS CONTINUATION.

states w ith elected attorneys general, agency counsel have been employed to give department heads a 
"second" opinion in controversial matters. These counsel usually do not have the authority to litigate, but 
they provide legal advice to department heads and submit amicus briefs in litigation affecting their 
department's programs. It is not unusual in these states to see four or five separate briefs filed in a single 
matter, in addition to the attorney general’s brief, representing the varying viewpoints of different agencies. 
Costs for a single special counsel, including secretarial assistance, total approximately $150,000 per year in 
1997 dollars. Although it is highly speculative at this time to accurately say how extensive the use of in- 
house counsel w ill be if there is an elected attorney general, over time, it could easily exceed $1,500,000 per 
fiscal year.

The greatest potential fiscal impact on the Department of Law from the proposed constitutional amendment 
comes from expanded duties as described in Section 28 ( c ). This language is broader than the language 
currently in AS 44.23 .020 in two ways. By inclusion of the language "state public corporation", the 
proposed amendment appears to include the Alaska Railroad Corporation and University of Alaska as entities 
that the attorney general shall defend in civil actions. Both of these organizations currently maintain their own 
counsel.

Secondly, Sec. 28 ( c ) requires the state "prosecute violations of State criminal law, including infractions and 
vio lations". The department assumes that the courts would continue to allow the attorney general broad 
discretion over the initiation, prosecution and disposition of cases, both civil and criminal. For example, under 
present law, d is tric t attorneys do not appear in court for most minor traffic violations. The charging police 
officer presents the state's case to the judge. If this language were to cause the court to rule otherwise, the 
expense to the state to have district attorneys appear in every case involving a minor infraction or violation 
would be substantial.

However, the department cannot make a similar assumption about the addition of state corporations to its 
workload. The Alaska Railroad Corporation (ARRC) has on sta ff three full time attorneys, and currently 
expends approximately $200,000 a year on contract outside counsel. The University has a legal sta ff of four 
attorneys, and estimates their annual expenditures on outside counsel varies year-to-year between 
approximately $500,000 and $1,500,000. Presumably, legal services could be provided to these agencies 
through reimbursable services agreements, and the Department of Law would require sufficient interagency 
receipt authority to take over these functions. Practically, whether there would be additional costs (or 
savings) in implementing such a transfer would require a more detailed analysis to determine.

In addition, the proposed amendment removes the governor's organizational and supervisory controls over any 
function or unit headed by the attorney general. These controls are normally maintained through executive 
branch procedural requirements imposed on other executive branch agencies by the Department of 
Adm inistration and the Office of Management and Budget on behalf of the governor.

It is anticipated that the Department of Law would continue to use centrally provided services such as 
accounting, purchasing, leasing and supply, professional services contracting, information management, and 
duplicating services on a "service bureau" basis and still maintain the attorney general's functions free from 
the governor's supervision. Personnel administration, however, is more problematic. To use the Department 
of Adm in istra tion 's classification system would retain an element of control by the governor over the 
Department o f Law in terms of imposing functional changes in position descriptions and duties. The 
department assumes it would have to do its own classifications, create and maintain position eligibility lists, 
and maintain a more in-depth records system for personnel than it now does. The department estimates it 
would require 2 new PFT Personnel Assistant I (R12) positions, and 1 PFT Administrative Clerk III (R10)

STATE OF ALASKA BILL NO. HJR 19
1997 LEGISLATIVE SESSION
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Legislative Research Agency
•ka State Legislature

130 Seward Street, Suite 218 
Juneau, Alaska 99801-2196

Phone: (907) 465-3991 
Fax: (907) 463-3351

March 14, 1995

MEMORANDUM

TO: Representative Gail Phillips

FROM: Linda Brooks
Legislative Analyst

RE; Comparing the Duties of Elected and Appointed Attorney Generals
Research Request 95.128

You asked how the duties of an elected attorney general differ from those of an attorney general 
who is appointed by and serves at the pleasure of the governor. In particular, you asked us to 
compare state statutes that define the powers and duties of attorneys general for states with elected 
and appointed attorneys general. Attachment A lists some duties of the appointed attorney general 
in four states and in seven states with elected attorneys general. In reviewing the statutory duties 
of elected and appointed attorneys general, we found no stark differences. Indeed, the National 
Association of Attorneys General states that:

There is no correlation between the selection process and the extent o f the 
attorney general's actual powers. For example, the attorney general is elected 
in Delaware and appointed in Alaska, but in both jurisdictions the attorney 
general has control over all legal and prosecutorial functions. A "strong" 
department of justice can be developed under either system of selection.1

However, we assume that you are interested in learning whether the method used to select the 
attorney general has any bearing on the attorney general's independence from the governor, and 
that your inquiry is about the responsiveness of the attorney general to the governor rather than 
the power he or she wields. The statutory structure of an attorney general's office alone does not 
reveal the degree o f independence an attorney general has from a governor. The relationship 
between a governor and an attorney general depends on each state's constitution, statutes, and

•Lynne M. Ross, State Attorneys General: Power and Responsibilities, National
Association of Attorneys General, 1990, p. 20.



The ruling o f the California Supreme Court may not represent how other state courts would 
resolve a similar conflict. We found several court cases where an attorney general filed suit against 
a governor alleging the governor’s use of the line item veto, grant o f clemency or other conduct 
was unlawful or an abuse of authority. There do not appear to be as many cases that address 
conflict between a governor and attorney general over policy issues clearly within the boundaries 
of lawful conduct. More plentiful are cases where state executive officials other than the governor 
and the attorney general have come into conflict. In Feeney v. Commonwealth, the Massachusetts 
Supreme Court ruled that the attorney general could prosecute an appeal to the U.S. Supreme 
Court over the objections of state officials represented by the attorney general.6 Similarly, in State 
o f Florida ex. rel. Shevin v. Exxon Corp., the court upheld the Florida attorney general's power 
to bring an antitrust action against major oil companies on behalf of state agencies and political 
subdivisions without the express consent of those entities.7 The Kentucky Court o f Appeals also 
rejected the contention that the attorney general's duties are limited to representing state officials 
and permitted the attorney general to question the constitutionality of a state law in Commonwealth 
ex. rel Hancock v. Paxton. The Kentucky Court o f Appeals expressed the view that an attorney 
general's foremost duty is to represent the "public interest" as opposed to specific state officers:

It is true that at common law the duty of the Attorney General was to 
represent the King (of England), he being the embodiment of the state. But 
under the democratic form o f government now prevailing the people are King, 
so the Attorney General's duties are to that sovereign (the people) rather than 
to the machinery of government.1

Therefore, the interpretation of an attorney general's common law powers appears to play a much 
bigger role in determining the independence an attorney general has to act than do the actual 
statutes of a state. Indeed, the National Association o f Attorneys General describes the common 
law as the "fountainhead" of an attorney general's authority to represent, defend, and enforce the 
legal interest o f state government and the public. Not all state courts, however, have interpreted 
the powers o f their attorneys general as including common law powers. In Gilles v. Schmidt (556 
P.2d 82) the Colorado court ruled that the attorney general does not have powers beyond those

Representative Phillips
March 14, 1995
Page 3 #

6Feeneyv. Commonwealth,. 373 Mass. 359, 366 N.E.2d 1262 (1977), as cited in Ross,
p. 38.

1 State o f Fla. ex rel. Shevin v. Exxon Corp., 526 F.2d 266 (5th Cir. 1976), as cited in 
Matheson, p. 4.

Commonwealth ex rel. Hancock v. Paxton, 516 S.W.2d 865 (Ky. 1974) as cited in Ross,
p. 36.



matters?" In the remainder of this memorandum we describe the following:

• methods used by the fifty states to select their attorneys general;
• universal duties of all state attorneys general;

practice o f hiring "in-house" counsel by state agencies, departments, boards, and 
commissions;

• common methods used by attorneys general to cope with competing state interests;
and

• attorneys general's relationships with their governors and legislatures.

Following the overview of the offices of state attorneys general, we present public policy 
arguments about whether or not a state attorney general should be elected.

Representative Phillips
March 14, 1995
Page 5 *

Methods Used by the Fifty States to Select Their Attorneys General

Forty-three states popularly elect their attorneys general. The governor appoints the attorney 
general in only five states: Alaska, Hawaii, New Jersey, New Hampshire, and Wyoming. The 
legislature or judicial council must approve of the governor's appointee in all states except 
Wyoming. In Wyoming the governor may appoint an attorney general without any confirmation 
proceedings. Of all the states, however, Maine and Tennessee are the most unusual. In Maine the 
legislature elects the attorney general, and in Tennessee the justices o f the highest court select the 
attorney general. We include a table that presents each state's method of selecting the attorney 
general as Attachment B.

Universal Duties of All State Attorneys Generals

All state attorneys general share some common responsibilities. In all states the attorney general 
defends state lav; when challenged on federal constitutional grounds, prosecutes actions against 
another state in the U.S. Supreme Court, and conducts litigation on behalf o f the state in federal 
court.10 All attorneys general issue legal advice to administrative agencies except in New York.11 
Attorneys general in eveiy state also interpret statutes or regulations and conduct litigation on 
behalf of executive agencies.12

l0Book o f the States, 1994-1995, The Council o f State Governments, p. 93. 

uIbid.

12Ibid.



Common Methods Used by Attorneys General to Cope with Competing State Interests

Consolidation of state legal services in the office of the attorney general promotes uniformity in 
a state's legal policies. However, governments with their many responsibilities inevitably must deal 
with internal conflicts. One agency's efforts to promote economic development may collide with 
another agency's efforts to protect the environment. At times state attorneys general may find 
themselves in the middle of these conflicts, expected to provide legal counsel to opposing state 
agencies. In other cases the attorney general must simultaneously represent a state board and a 
state agency appearing before it. The National Association o f Attorneys General report that:

When the conflicts of representation are ultimately unavoidable and 
irreconcilable, representation is generally provided either by attorneys working 
for the attorney general whose independent legal judgment is guaranteed by 
some administrative insulating barrier or "wall," by attorneys hired or 
authorized but not directly supervised by the attorney general, or by attorneys 
entirely outside the control for the attorney general Several attorneys general, 
including those of Arizona, Colorado, Minnesota, Nevada, and West Virginia, 
have developed internal guidelines for handling such conflict issues. In 
addition, the vast majority of jurisdictions occasionally employ outside counsel 
in irreconcilable conflict situations.16

Some states also provide mechanisms for conflict resolution through their statutes. For example, 
whenever the attorney general of Colorado is unable or has failed or refused to provide legal 
services to an agency of state government, as determined by the governor if the agency is in the 
executive branch or by the chief justice if the agency is in the judicial branch, the agency may 
employ counsel of its own choosing to provide such legal services, [Colorado statute 24-31- 
101(e)]. Oregon statute 180.060(8) states that the attorney general cannot appear on behalf of any 
state officer, department, agency, board or commission without its consent. Furthermore, while 
the attorney general in Oregon must assign an attorney to each agency, the chief administrator of 
the agency must approve the assignment. The chief administrator may also withdraw his or her 
approval of the attorney assigned to the agency at any time, forcing the attorney general to assign 
a replacement attorney [Oregon statute 180.060(7)].

Attorneys Generals' Relationships with their Governors and State legislatures

Unlike other executive officers, attorneys general have relationships with both the governor and 
the legislature. As members o f the executive branch, attorneys general usually interact more with 
the governor than the legislature. More contact with the governor's office, however, does not

Representative Phillips
March 14, 1995
Page 7 '

16Ibid., p. 49.



legislation. An elected attorney general, on the other hand, would be free to act as the "people's 
attorney" and to operate as a watchdog and ombudsmen for them.19

Nevertheless, switching to an elected attorney general may further politicize, rather than 
depoliticize, the office. An elected attorney general would be subject to interest group electoral 
politics and ail the potentially compromising influences that entails, including reliance on financial 
support to be elected and re-elected to office.20 The fact that an elected attorney general may 
represent an opposing political party or be using the office as a stepping stone to the governorship 
could hinder cooperation between the attorney general's and governor's offices and handicap the 
efficiency of executive branch of government. The governor and commissioners o f other executive 
agencies will likely refrain from seeking legal advice from an "independent" attorney general. In 
lieu of consulting the attorney general, they will probably seek to hire their own "in-house" counsel, 
and this extra layer of attorneys would not only cost a state more money but also further impair 
the efficiency o f the executive branch.

An appointed attorney general permits a governor to have "a philosophically compatible, cohesive, 
and unified team to carry out the responsibilities of the executive branch of government."21 With 
the governor as the undisputed head of the executive branch, he or she cannot blame others such 
as an elected attorney general for the failures of the administration. As such, the public may more 
easily hold the governor accountable for actions of the executive branch. Granting power to an 
independently elected attorney general may in fact reduce accountability to the public. Certainly, 
in states with elected attorneys general, voters almost always know more about an incumbent 
governor than an incumbent attorney general. The public closely scrutinizes a governor but may 
know little about what an attorney general has done. Thus, the paradox is created where the 
appointment o f an attorney general by the governor may in fact achieve greater accountability to 
the public than would a popular election.

Proponents o f an appointed attorney general also note that appointed attorneys general are usually 
more competent. A study of elected and appointed attorneys general found that appointed 
attorneys general had slightly stronger educational records, more experience in law practice and

Representative Phillips
March 14, 1995
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l9Norm Gorsuch, "The Alaska Attorney General: Elected or Appointed?" The Alaska 
Public Affairs Journal, Spring 1988, p. 39. (Norm Gorsuch served as attorney general under the 
Sheffield Administration.)

20Matheson, p.23.

21Gorsuch, p. 40.
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ATTACHMENT A 

Some Duties of Attorneys General who are appointed by the Governor



Some Duties of Attorneys General Who Are Popularly Elected

Colorado

Prepares legal opinions when requested by the legislature, the governor, lieutenant governor, secretary of state, executive 
director of the department of revenue, state treasurer, state auditor, or commissioner of education.
Prepares drafts for contracts, forms, and other writings which may be required for the use of the state.

Serves as legal counsel and advisor of each department, division, board, bureau, and agency of state government other than
the legislative branch._____________________________________________ ___________ ______________ ___
Prosecutes and defends all actions and proceedings, civil and criminal, in which the state is a party or interested when ~
required to do so by the governor. _________
Prosecutes and defends for the state all causes in the appellate courts in which the state is a party or is interested when

At the request o f the governor, the secretary of state, the state treasurer, the executive director of the department o f revenue, 
or the commissioner of education, prosecutes and defends all suits relating to matters connected with their departments.

Attends the supreme court and prosecutes and defends all causes to which the state or any officer thereof, in Ms official 
capacity, is a party.
Prosecutes and defends all causes to which any county may be a party, unless the interest of the county is adverse to the
state. ______________________________________ ____ ____________________________________ ___Prosecutes and defends any causes to wfuch the state, its officers, or political subdivisions ore parties m thcTJruiedStates
courts.__________________________________________     .___
Exercises supervisory powers over prosecuting attorneys. _______
Prepares legal opinions for the legislature, governor, secretary of state, treasurer, state controller, and the trustees or
commissioners of state institutions.
Supervises nonprofit corporations, corporation, charitable or benevolent societies, persons or persons holding property 
subject to any public or charitable trust

Iadhtaa ;
Consults with and advises the several prosecuting attorneys of the state.

concurrent jurisdiction with prosecuting attorneys in certain types of crimes.
Prosecutes and defends all suits that may be instituted by or against the state of Indiana, the prosecution and defense of
which is not otherwise provided by law.___________ _________________________________ ___________________
Represents the state in all criminal cases in the Supreme Court.
Defends all suits brought against state officers in their official relations, except suits brought against them by the state. 

Prepares legal opbaoca for the governor, state officers, either house of the legislature, or to any legislative agency.

Has charge of and directs the prosecution of all civil actions that are brought in the name of the state or any state agency.
Must give written consent before any agency, except as provided by law, may hire an attorney to perform any legal service on 
behalf of the agency and the state.

Prepared by Legislative Research Agency, March 1995 (95.128)
/



ATTACHMENT B 

Some Duties of Attorneys General who are Popularly Elected



THE FOLLOWING PAGES MAY 
NOT FILM LEGIBLY BECAUSE OF 

THE POOR QUALITY OF THE ORIGINAL



ATTACHMENT C

"Attorneys General: Prosecutorial and Advisory Duties", The Book o f the States, 1994-95

"The Alaska Attorney General: Elected or Appointed", by Norman Gorsuch, The Alaska
Public Affairs Journal, Spring 1988

"Constitutional Status and Role of the State Attorney General", by Scott Matheson, Jr. 
University o f Florida, Journal o f Law and Public Policy, Volume 6,1993



and rrpmm tiirm . 
• J Md. 353. ’ D IA . aiimutup >u, by
J public offlct until

on of public m o a y  
.o tn n a e d o fa fd o o y

( record, 
jun.

Tablo 2.18
ATTORNEYS GENERAL: PROSECUTORIAL AND ADVISORY DUTIES

? <•5
Aythenry la local prostcutionc 1a s h

5 2  c M

May May M tf w
!• 1 ■3 ] ?■& i* t l 0 3

Authority to inuntna sup tm ti J H i w
4S itu  of other initiate local m local local loett •a ■A 1 

A 1 ~ iC i <slijunsdkmn pnsm ttonl prorecvrtc.hr prosecutor prOMSUtot £ £  j 0  3 4

Alike a* ................. A A.D A.D A • * « #■ • * . a .
Ahufcj..................... (I) (a) <» («) * * a e * * *
to * ** ................... A.B.C.D.F B.D B.D B ♦ * * # ir . . •
A fU aau ...............CxJiluwk................. A . l ' .O iF

D
A.B.D.E

□
A.B.D.E A.B.D.E

*
*

0
*

*
*

w
ir ir ♦

CetAfid*............... BJ' B D.F (b) B * * * * * <r
C t tM C tM ...........
Dekwttrv............... ( i) ‘ <•> '(*)’ ’(«)’

0
*

(c)
*

•
#

ir
*

*
*

................... F fb.dt D (b.c) D
b ’

<r ir • . e a *
C N f|li . . . e ............ A.B.F A.B.D.C A.B,D.F 0 U) » # *

HlVflii eeeeeeee • . e E A.D.G A.D A.Q * * * • * *
( 4 M l .................... A.D.F A A.D A •

*  (0
* a e e * #

IB M i . ................... D.F D.F D.F F * 9 • u>
(mMm * ................... F Cb) . .  > A.D.E G 0 * • a a a
ItVE ....................... D J 0 0 «r 0 * • * ♦

X M M  ..e .e .eee.. A.B.C.O.F A.D D A.F * * # * (I) (I)
KltftCky ie.er.ee. A.B.D.E.F.O B.D.O 8 ,D.F G * ♦ e • * a a e
L i i r t im ............... C 0 D G 0 ♦ # ir * #
M rdm .................... A A A A • ♦ # * it

eeeeeeee. B.CJ B.C.D B.C.D B.C * * # • ir
f t . . . A A A.D A ♦ *  (b) + • (I) ( I)

MiCblfM eeee.eeee 
VflgMPPtE eeeeeeee

A
B

A
BJ5.0

D
A.B.D

A
B

*
* * <  h)

*
+

* * ir
(I)

M jw M M ............. B.D.E.F D B.D.F E * * # * (I)’ (1)
M lllN ff • eeeeeeee# ? a B * * # . a d # *

MMtSM .eeeeeeee# B.C.D.E.F A.B.C.D.E A.B.C.DX.F A.B.E.F * *  <«) * * ♦
N«W«fca............... A A A.D A * * ir # a e e a e n
N e rtia ................... D.F.O (d) D (d) (dJ) • * . • . * *  0) a e »
N iv H u c f iy f t . . . . A A A A * a . e ir *
Ntw J«my............. A A.B.0.C A.D A,8.D .0 ♦ * # ir * ♦

Stw M tx k *........... A.B.D.E.F » e • D
b '

*
*<h )

• * * +
Sfw Y#rk ............. B.F D D ♦ . a • . e . ir
Smk CajpgMao . . . . D D * « • * #

(i)Xur t  D tfcau........ a !o A.D A.D A * 0
•  <k)

a a a (0
0 & ....................... b .c j 8.F F B.C 0 *

O tfifc a m ............. B.C.F B.C B.C
b '

* 0 * ♦  (D *  (•) *  U)
O r*t#«................... B.F B.D B.D • • * * (U (1 )
P— lytvM ia .......... A .D.F.0 d .o D G * • • * • *
R M t  b U e i.......... A A A a e a * * e ir * a e a a e a
S*«t* C m fiM  . . . . A .D (b) A.D A.D • ir * ir • it
S#«di D tfc ttt........ A la ) A.D A.D a .e * 0 *

w (i>D J .O  (b) 0 .0 (b ) D a . • * • ♦ •
Texts.......................
UUA .......................

F
A .1.D .EJ.G e .'o

D
D.E ’ e '

*0 *  (n)
♦
*

•
*

•
(I)

ir
( I)

VtfSESI. A A A # * * ir # •

VTffittit................. . u A .B J)J B.D.F B 0 0 • • • •
W w ite f lM ............ 6 .0 .0 BJD.G D B * ♦

(c)
*

♦ * 0
(•)
(•)

w «* viroMris........ i c r B.CJ)
D
D b ‘

0
*

#
•

*  W
•  0) (f)

Wyeedng................ M U L T BJ) 8 ,0 • * # . a . » #

Aa at—  l e a n A J A.B A.B A.E ♦ 0 • ir • *
BC o m ..................... A • d e . . a e . . • # * # (I)

he. M a h a M a d c . A tea
a  i A rb i

* • e • • # * #
Tory to B h k . . . . . . . A J J A JU ! 0 * • * # 0
UJ. K rtffM m S i.. A (0 ) (0) (0) (0) * ir ' * a ir a e a 0

Sowm: Tta Coustt of State Go n n ananu ' lurrey. Fefceuaiy 19*4. 
Key:
A-OimUdaha.
8 — Oa laaoee of ao*araer.
C — Oa raoaai of k tW a o n .
D — Oa miiaeat of local proeecaor.
E — Whan a  tu u 'i  tauroc.
F —  Under cornea ttacvteo for iped/lc erliaea.
0  — Oa aatbonadoa of coun or other body.
•  —  Hat authority la ant.
. . .  — Doee trx bar* authority le ana.
(a) Local proaecoton a m  a  plaoara of tuoruay jmrral.
(b) Certain aatuta provide for coacanaa lunadkooc with local proa- 

cuion.
(c) To ktialathre kadenhlp.

(d) In coaarcoon with fraud jury i
(t) No k*al authotay, but leeaooa a/onailly reeirwi lewa a  nqeaa

of k ja l ic w
(0  Optaloa may be inued to ofdecn of tuher brooch of O m rtl At- 

irniUy or to chairmae or ataohty apukaanea of nnmiunei or cotaaa- 
siottt thsrtof.

(l)  Onhr trhm n q w tM  by tovwnwr or li iW r a t .
(h> To Irfalirurr ai a whola aga todivtdaai fcfMMen.
(I) Will pcoaacuca ai a matur of pranka wtee m gened
(j) On the conathurioaaMty of lapdertnri 
Ik) To ettha 
(I) SlUa, not <

) To either boat# of legtalarvn. rot ladtridaal lefMnon.

(ml H a  concurrent JuriKhctloa with ctatc* aocntya.
(n) Only when nqtMcaed by k fialetace.
(o) The attorney general ruactioaa a  the local praaecator.

Th* Council of Slat# Govommonf* 91



A.B.C.D 
A.B.D 
A.B.C 

A.I.C,D («) 
B.C

A.B.C.D
D

A.B.C.D
B.D

A.B.C.D
• B.C.D 
A.B.D 

A.B.C.D
A.B.C
B.C.D

A.B.C.D
A.B.C.D

B.C.O
A.B.CD
A.B.C.D
A.B.C.D 
A.B.C (M.D 
A.B.C.D 

B.C.D 
A.B.C.D

C.D
c.d

-C .D
A.B.D 

A.B.C.D
B.D 

A.B.C.D 
A |i),B (j).C.D 

A.B.C.D 
A.B.C.D
A.B.C.D 
A.B.C.D 
A.B.D 

V (k).B.C.D (k) 
A.B.C

A.B.C.D
A.B.D
A.B.D

B.C

A.B.C.D 
B.C.D 
A.8.C 

B (ml.C

me kiiomey. 
o adminiitrauvt
.mroerce of by a

den 11.
,una coun only 
in diirna coun.

ATTORNEYS GENERAL

Tabic 2.20
ATTORNEYS GENERAL: DUTIES TO ADMINISTRATIVE AGENCIES 
AND OTHER RESPONSIBILITIES

Stett or otherjunsdKllOO

Dune to odmimjrrtim m g j g

Serte a  
counsel 

tor s e n

Appttrs for 
state in 
criminal 
appaAs

i
ii

i H

ConCvctt linioiioa:

II II
.................... A.B.C * (a) a (b) (b) *

Mufcl....................... A.B.C a  • •  * . a a * *
KM—* ...................... A.B.C (c.d) a * # . . . # *
4rtua*>.................. A.B.C * (a) » * (b) ♦ * <r

.................. A.B.C » (a) * * *

C o to ft* .................. A.B.C 0» * * ♦ (t) # ♦
CoRMCtklM.............. A.B.C (b) a * (b) (b) # *

.................. A.B.C * (a) * » # • * *
n o o * ..................... A.B.C a («) « tr # • • •

...................... A.B.C (b.d * •  * * #

H*wt*i . .................. A.B.C (b.c) • # * it *
IdlA* ....................... A,B.C a  (a) a * * • • . * *
1 niece*....................... A.B.C (b.c.f) * * * * . a . • a •
l»4Uac...................... A.B.C •  (a) * • • a * *
lo » i ......................... A.B.C * (a) • * * *

Kh m i ...................... A.B.C •  (a) * * * a • a a a a * (•>
K ntvck j.................. A.BVC * » * * <0 (b)
LoiistoM.................. A.B.C (c) * *  * . • • * *
MsiM....................... A.B.C (d) * * (b) (b) • a
* * * * * .................. A.B.C •  a * (b) * * a

M tw dm cftf........... A.B.C (b.c.d) a •  * * * a
*k** ta  .................. A.B.C (b.c.d) a * * • . . a Or
MltMim ................ A.B.C (c.d) a (•) * * # #
M l td * * * ................ A.B.C a  a ♦ * • *■ <i----- ■nROWl aaaaaea.aaaa A.B.C * a * ♦
M attaa A.B.C •  a . ■ . ♦ ♦
tfb m h a ......... A.B.C a  a *  • a . •
Narada...................... A.O.C a  (d) a * t* *
N«» HavpcUra....... A,B.C a  (a) a * * *r * *
Nna Jtnay................ A.B.C a  (d) a *  # • *
M a M n x e .............. A.B.C a (I) a »  * • #
>nt Yoffc ................ A.B.C (b> *  (b) (b> a . a
Nonh CaraUaa......... A.B.C a  a * * (b) » *
Sank Dak a n ........... A.B.C (b) a •  e . a . . a * *
Okie......................... A.B.C (b) a *  <f * *
OkJUwaa................ A.B.C (b) a *  (b) (b) * *•
Ortyea...................... A.I.C a  (a) . . a * *
PaaarytaaUa............. A.B.C a  a * * * a . * •
RkaPa Ittaata............ A.SX a  (a) a * # ir * *
Saat* CaraUsa......... A.B.C a  (d) a * *

Seat* Dckafa........... A.B.C a  (a) a a a a • . a a a aT. A.B.C a  (a) a a • a . a a •
True......................... A.I.C (c) a » » • . • * *
Utah......................... A.B.C a  (a) a •  * (b) ♦
Vtmoaf.......... A.B.C a  a •  * * # *

VlryMa...................... A.B.C a  (a) a ♦ * * (a) * »
Miaklaftaa.............. A.B.C (c 4 ) * *  » * ♦ »
wM Vlr*Me........... A.B.C a  (a) a * (B) • * a • a
Wtecaaata.................. A.B.C a  a * (b) 1 (b> (b> (b)
WyatMaj......... A.B.C a  (a) a ★ *

Auarkaa Baeee . . . . A.B.C a  (a) a a • a * *
Caau ........................ A.* a  a (b) . . .  I . . . * *
X*l M tifm  M ndi, , , A.B.C a  a . a a ♦ #
Paana Bkta............... A..B.C a  a • . . . . . a # *L'-S. Y V ^ aU w h .... A A C  11) a  a • * ... • *

a m ’ woey. February 1994.
i h de il cneunNbonal pouo*. 
Ma ta frdm l and Mbar nuts'

Scant; Tb# Cn—rH at Sum O v  m
KtrA — Drftnd Batata* w h u c k ri-^ d c  
8 — Coodua Udcaooa oa MmU ot a

caum.
C — P re m H  acuo*e t f t t m  aaoUm tut* ta U.S. Supruat Coun.
* — Oaty ia tatarU m m
•  — H u aufhoncy in ana.
. . .  — Don tot haw auibortry ta ana.

(a) Auanwy gaaanl tea militate jertidlatoa.
(b> la ctrtau caau only.
(c) Whan UKKlau locai praaonnor in iha appeal.
(d) Caa appear oa owe doomoa.(i) PatBe Senrta C ouautaoa catty.
(D la canaa eouru only.

l) If MitaoriMta by itu tonraer.
i) Eaoapt ia cum la iha OS. Aooranr ia n p n a m n t da  Gortra-

of itaaUA Vtryla UtuMa.»

Th« Council of State Government* 93



9

The Alaska Attorney General: 
Elected or Appointed?
by Norman C . Gorsuch

The office of state attorneys general 
can either strengthen or check the ex­
ecutive branch. The Alaska attorney 
general plays a significant role in public 
policy-making. Currently, Alaska’s gov­
ernor appoints the state attorney gen­
eral, and until the argument about the 
range of executive power is settled, the 
controversy about the the office’s elec­
tion or appointment will persist.

A History and Description of
the Office of the Attorney General
The first office of the attorney gen­

eral was created in 1461 when the King 
of England appointed a person to direct 
all of his representatives who appeared 
in the royal courts. The common law 
decisions of these courts defined the 
attorney general’s duties, which, in es­
sence, were to protect the royal prop­
erty, prerogatives, and revenue, and to 
prosecute those persons accused of 
committing crimes. Examples of these 
duties included recovering for damages 
done to royal property, regulating public 
charities and trusts, repealinggrants and 
patents, and prosecuting misdemeanor 
and felony crimes. By 1700, the attorney 
general was accorded membership in

Parliament to explain crown legisla­
tion. <•)

When the American Colonies were 
settled, colonial attorneys general were 
appointed by the royal governors and 
were deemed to exercise all of the com­
mon law powers inherent in the office of 
the attorney general of England. After 
the Revolutionary War, the new state 
courts decided that the common law 
powers exercised by the Attorney Gen­
eral of England and discussed above 
were an inherent part of the office of 
state attorney general. In addition, most 
states ratified this grint of powers in 
state constitutions or statutes.(2)

The method of selecting state attor­
neys general evolved in stages. Prior to 
Andrew Jr.ckson's presidency, most 
states provided for the appointment of 
the attorney general by the governor or 
legislature. With the advent of Andrew 
Jackson’s presidency, (he concept of 
sovereign democracy emerged. The 
people were seen as the source of sover­
eign power, and they exercised it 
through popularly elected officials. In 
the late nineteenth century, states began 
to require the election of the attorney 
general Today, 44 states elect the attor­

\

ney general. Of the six states that ap­
point the attorney general, most provide 
for appointment by the governor, and 
some by the legislature or the state su­
preme court.

With the evolution of sovereign de­
mocracy, state courts decided that state 
attorneys general now represented the 
rights, prerogatives, and interests of the 
general public in carrying out their 
common law duties of office. In effect 
the courts substituted the public for the 
king as the client of the attorney general, 
thus giving the attorney general the 
power to protect public prerogatives, 
property and revenue. Indeed, there arc 
several state supreme court opinions 
which hold that an attorney general mny 
bring any action in court deemed neces­
sary to enforce or protect any public 
right or interest and as a corollary 
power may exercise virtually plenary 
discretion in the disposition of such 
action. However, while state attorneys 
general possess these common law 
powers, state constitutions or statutes 
may limit or preclude the exercise of 
some or all of them. W

Another development in the United 
States has been the expansion of the
THE ALASKA PUBUC AFFAIRS JOURNAL 37



In Support of Election: 
"An elected attorney general would be 'the 

people’s attorney' and function as an 
ombudsman and watchdog for them."

mum of highly centralized, exclusive 
authority to provide legal counsel to the 
state, litigate on behalf of the state and 
prosecute crimes to a minimum of 
shared state legal authority with no 
statewide criminal prosecution jurisdic­
tion. For example, state attorneys gen­
eral do not possess statewide criminal 
prosecution jurisdiction with the excep- 
*' n of Delaware, Rhode Island, and 

,ka. In other states criminal prosecu­
tion is conducted by elected or ap­
pointed municipal, county or city district 
attorneys.

In addition, attorneys general usu­
ally do not have exclusive authority to 
represent the state in litigation or to be 
the exclusive legal advisor tostate agen­
cies. In many states, the governor’s of­
fice has its own general counsel and 
many state agencies have their own 
house counsel. In those states, the attor­
ney general represents the governor or 
agencies only in court. Legal advice to 
the governor or agency prior to litigation 
is furnished frequently by boose coun­
sel. In most states, while the attorney 
general issues official opinions upon re­
quest and thus, can influence public 
policy decisions; frequently, the attor­
ney general does not play a significant 
policy making role within the state 
administration because the attorney 
general is a competing elected official. 
Exceptions to this situation exist when 

governor and attorney general arc 
political allies, share the same philoso­
phy, or are personal friends.w

The Powers, Duties and Role 
of the Attorney General of Alaska 
In Alaska, the attorney general is a 

member of the governor’s cabinet As 
such, the office functions as the general 
counsel to the governor and state offi­
cials. Thus, the attorney general plays a 
constant role in the development and 
formulation of public policy on a wide 
range of issues.

In addition, the Alaska Supreme 
Court has stated that the attorney gen­
eral has the exclusive authority in the 
state government to make any and all 
decisions relating to the disposition of 
any state litigation and the exercise of 
this discretion by the attorney general 
within constitutional bounds is not sub­
ject to judicial review. However, in order 
to maintain good attorney-dient rela­
tions, the attorney general rarely exer­
cises such authority without consulta­
tion with and concurrence by the state 
agenaes involved. In major cases, the 
attorney general also consults with the 
governor and, if necessary, the 
legislature. <*>

The Alaska attorney general is ap­
pointed by the governor, confirmed by 
the legislature, and serves at the pleas­
ure of the governor. Itr Sections 4423. 
010-060 of the Alaska Statutes, the leg­
islature created the Office of the Attor­
ney General as Chief of the State De­
partment of Law and vested that depart­
ment with certain powers. Those powers 
are as follows:

1. Possession of authority as the ex­

clusive legal advisor to the state execu­
tive branch of government, exercising 
this power through the drafting or re­
viewing of all executive branch legal 
instruments and legislation, and the 
rendering of legal opinions;

2. Representation of the state in ail 
dvil litigation;

3. Prosecution of all violations of 
state criminal laws;

4. Initiation of actions to collect 
state revenue;

5. Recommendation to the legisla­
ture of necessary changes in the laws;

6. Promotion of uniform laws 
adoption;

7. Preparation of information on 
landlord and tenant rights;

8. Possession of exclusive authority 
to enforce the consumer protection 
and anti-trust laws; and

9. Possession of all common law 
powers generally inherent in the office 
of the attorney general Thus, the 
Alaska attorney general is an example 
of the highly centralized exdusive legal 
authority m odel

Arguments In Support of
Electing the Attorney General

The theme in the arguments sup­
porting the election the attorney gen­
eral is a simple one focusing on the in­
dependence that direct election would 
give the office. An elected attorney 
general would be "the people’s attor­
ney" and function as an omsbudsman 
and watchdog for them. Independent
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In Support of Appointment:
"Good management requires an appointed 

attorney general so that the governor can have 
a philosophically compatible, cohesive and 

unified team . . . "

will insist on a general counsel and house 
counsel for agencies that are respon­
sible to the governor's office. Thus, it 
will be necessary to pay for an additional 
layer.of attorneys in the executive 
branch. Second, in order to maximize 
the perceived benefits of election, the 
elected attorney general must have 
additional, duplicate, independent sup­
port staff, not answerable to the gover­
nor, to execute personnel, budget, and 
other administrative policy or the gover­
nor could unfairly infringe on the attor­
ney general's independence of action.

In response to the argument that only 
an elected attorney general can investi­
gate and prosecute wrongdoing in state 
government with the appropriate de­
gree of independence, proponents of the 
appointment process argue that the at­
torney general is not the governor’s 
personal lawyer but the attorney for the 
institution of the governor’s office.

Also, they point out that as a member 
of the legal profession, tlM attorney 
general is affiliated with the judiciary 
and functions as an officer of the court. 
Thus the appointed attorney general 
possesses the prerequisite professional 
independence from the governor. They 
believe that the appointed attorney 
general is capable of investigating all 
officials of the executive branch of gov­
ernment, including the governor, and 
prosecuting wrongdoing if necessary.

This is because of constraints placed 
upon the holder of the office by the 
statutes, regulations, rules of court, and

canons of professional and prosecuto­
rial ethics which require the attorney 
general to act in these criminal matters 
based only upon the evidence, the law, 
and the canons. They also believe that to 
make decisions in these matters based 
upon personal and political reasons ex­
poses the appointed attorney general to 
charges of obstruction of justice and the 
possibility of suspension or disbarment 
from the legal profession.

Subsidiary arguments in support of 
appointing the attorney general can also 
be made. Some argue that appointed 
attorneys general do “represent the 
public” and the misperception that they 
do not is created because they have no 
need to generate favorable publicity by 
constantly calling attention to external 
achievements in order to create an 
image as "the people’s attorney.” It is 
also argued that the appointed attorney 
general acts just like an omsbudsman 
through the rendering of legal advice to 
state officials as a member of the 
governor's team. This advice helps to 
ensure that these officials comply with 
the statutes and regulations governing 
their programs, and enforce fairness 
and impartiality in government dealings 
with the public.

Another argument in support of 
appointment is that an elected attorney 
general must allocate time to fund rais­
ing and other political activities, thus 
detracting from that required to manage 
the attorney general's office and result­
ing in a reduced credibility for the office

because it will be perceived to be too 
“political.” Legal opinions issued by an 
appointed attorney general are likely to 
be more professional because there is no 
need to pay attention to political polls 
when considering legal issues.

Some argue that interpreting the law 
and running a large law office are essen­
tially technical tasks and it is not neces­
sary that the official charged with these 
duties be elected. Also, it is believed that 
highly qualified attorneys would not 
become attorneys general if they had to 
run in a statewide election.

Finally, those who argue for appoint­
ment also have some tradition on their 
side. They state that no one has ever 
seriously suggested electing the United 
States attorney general. They believe 
that the people do participate in the 
selection of the appointed attorney 
general through their legislator when 
the legislature con !ucts the confirma­
tion process, not unlike the advice and 
consent of the U.S. Senate over presi­
dential nominees for attorney gen­
eral. «'«)

Conclusion
The underlying issue in these argu­

ments is how the election of the Alaska 
attorney general affects the balance 
of power among the branches of state 
government and the policy-making 
process within the executive branch 
of government. In essence the argument 
revolves around whether one believes 
in a strong or weak executive branch
7?V f ALASKA PUBLIC AFFAIRS JOURNAL



"In essence the argument revolves around 
whether one believes in a strong or weak 

executive branch of government."

before a grand jury; 14) Institute and 
dismiss criminal proceedings; L5) Su­
percede the local district attorneys in 
criminal prosecutions; 16) Make any 
bona fide disposition of these actions 
that in his or her judgment would be 
in the best interest of the public. A. Sills, 
supra, at 8-9.

(3) NAAG, supra, at 77-79.
') 7 Am. Jur. 2d Attorney General 

S .  J, at7-8; Sec. 18, at 22-23. See Public 
Defender Agency v. Superior Court, 534 
P.2d 947,950-51 (Alaska 1975); State ex 
rel. Shevin v. Yarborough, 257 S.2d 891 
(Fia. 1972); Stale v. Finch, 280 P. 910, 
911-12 (Kan. 1929); Board of Public 
Utilities Commissioners v. Lehigh Val­
ley Railway Co., 149 A. 263 (N J .  1930).

(5) See, e.g., AS 45; see generally 
National Association Of Attorneys, 
Powers, Duties and Operations o f State 
Attorneys General (1977)

(6) See generally T. Morris and W. 
Thompson, The Attorney General as 
Public Advocate 2 (1985).

(7) National Association of Attor­
neys General, Representing State 
Agenies (1979); 7 AM. Jur. 7A Attorney 
General Sec. 11, at 10-12.

(8) See generally National Associa­
tion of Attorneys General, TheStmcture 
of State Legal Services 20-38 (1977)

(9) Public Defender Agency v. Supe­
rior Court, 534 P2d947,950-51 (Alaska

s10) Report of Maryland Attorney 
General Francis B. Birch to the Consti­
tutional Convention of Maryland (Sept.

29,1967); Position Paper by New York 
Attorney General Lewis J. Lefkowitz, 
Constitutional Convention Committee 
on the Executive Branch (June 1,1967); 
Attorney General Should Be Elected- 
Not Appointed, Attorney General Clar­
ence A.H. Meyer, Outline of Remarks, 
Nebraska Constitutional Convention. 
See generally National Association of 
Attorneys General, Powers, Duties and 
Operations o f State Attorneys General 
(1977); transcript of testimony House 
State Affairs Committee on HB 456 
(“an Act authorizing an advisory vote by 
the qualified voters of the state on the 
question of the election of the attorney 
general”) (Jan. 20,1984).

(11) See note 10, supra.
(12) National Municipal League, 

Model State Con •itution 65-66 (6th cd. 
1963.

(13) See generally letter from Attor­
ney General Norman C. Gorsuch to 
Senator Patrick Rodey, Chairman of 
Senate Judiciary Committee, discussing 
SJR 9 ("Elected Attorney General") 
(Apr. 23,1985); transcript of testimony, 
House State Affairs Committee, on HB 
456 (Jan. 20,1984).

(14) National Governors Confer­
ence, Center for Policy, Research, and 
Analysis, Legal Advice for the Governor 
(1976).

(15) See note 13, supra.
(16) Id. 4

Mr. Gorsuch is a visiting Associate 
Professor at the University o f Alaska 
Southeast, School o f  Business and Public 
Administration.
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■L* Stats attorneys general represent the diverse Sntcretta of numerous agen­
da* oad department*. roedbdt coiQIcta among (hem, and attempt to achieve 
ccordi notion md coasbteacy in litigating the positions cf Ibeir state*.7

Al noted prevkresly, the power* and dotlcs of aUte attorneys general ore 
defined In a tats constitutions, ttm tet, end common (aw. In many states iba 
conunw for sqpptks authority for die attorney general to represent the state 
and the pobfic.* For example, in Florida ex rel Shevin v. Exxon Corp.,* the 
court opha&d dm Florida attorney general’s power to Mag m  antitrust action 
agjdnst nagor oO compotes on behalf of stats agcncfci and political subdivi­
sions without express consent of thorn pdblio entities. In the absence of 
legislative restriction to tm  contrary, the attorney general "may excrete all 
rocb authority u  the public krtetert require*," iocfeding loitimkm cf the 
flMJtrast Bt%alloa ki federal court, if be detorailies that the public interest so 
reqrired’f Courts have recognised the authority of state attorneys general to 
ranrne primssy responsibility to represent the state In litigation.” Many 
Kale constitutional provirions and statvtes concerning the attorney general* 
riraply restate common law principles.”  It b  wdl-establltfaed in most states 
du* iba legislature may restrict or withdraw common Jaw authority vetted In 
Che aSense/ general.”

Brea Ms brief summary underscores the breadth and complexity of state 
Kfinracy general activities. Some of those activities, such at decisions about 
criminal investigation and prosecution, call Tor Independent judgment free or 
potideal influence from the governor. Other duties, such as advising a stale 
agency on Implementation of a itu(Jcc policy Initiative, may ca l for.eloto
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ecffiaboratioo and accotnatodatioti with the governor and agency offlclaH to 
serre the public hiteresL This essay attempts to firms tin constfatlmul 
Kroclure and role Issues to advance the debate on how Ms cosopfex ret of 
irspoaslbiUties and relationships should be reconciled In tits stale constitu­
tional scheme.

B. Unitary v trm  DMdel ExeemSbe Power

Most tones have adopted a eottttlititioM! structure for tie  executive 
branch that differs slgsific&ntiy ftom tin  federal ooBsdtullaL The distia- 
gobfdng fta tm u  of the federal model l> tbs traftwy execsttivt.” The Presi­
dent b  polW cally accountable for the executive branch.”  No other executive 
branch govetsmeal official represents a constituency that coaid remove that 
person from office." The office of Umtod Stata Attorney Geared waa cre­
ated by stabata and Is filled through presidential appointment with the adrice 
and temsent of the Senate.”
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R ftepmmtaftre of the People or of A t  Suit

A dittfnctioB bsoroethm* drawn a  to whether the attorney general, ae ■ 
lawyer, represents (be peepSa cr Kate government: and it It dawn more 
ifwrply when t o  tttomey general achieves office at a Btste-wide elected 
representative cf f a  people,* This Issiw if conceptually more subtle (ban 
t o  tfapfa dUtkctka suggests, end! guidance filthily should be sought 
through notions of sovereignty and representation.

I. Representation and Delegated Sovereign Power
The office of attorney general b  rooted fa serai hundred yean of Anglo- 

American history. Siacs lira nud-flirtoauh century, specially eppofEied kw- 
yen have represented the sovereign'! legal brieiest*." la England (he role 
of (be attorney general to the present day ia baaed upon representation of the 
sovereign, which la U» principle supporting the attorney genera) as represen­
tative of tw  public taterest’* American cottttftudonal development! during ' 
the revolutionary period shifted sovereignty to the people, who select their 
repreaeetatives to exercise delegated sovereign authority.*

Accordingly, when an attorney general provides legal services to a stale . 
officer or agency, die does so to facilitate the officer or sgency In exercising 
delegated sovereign power. When an attorney general enforces conramer, en­
vironmental, or health legislation, she does so to implement public policy 
adopted pursuant to the delegated sovereign authority of f a  kgfslalarc. In 
both instances, the attorney general Ir representing the public Interest. As one 
■Korney general pul it, ”|IJf is imperative that the Attorney General rirmilia- 
atwtwly npneed  both the slate agency and tho public fataerC**

2, Representation nod Multiple Roles
Tho attorney geotrsi's office most ploy several robs and serve multiple 

interests. As Professor aid former A stlkot Unhid States Attorney General 
for (bo CJvfl DMrion Barton Bibcock describes K, the government lawyer 
represents the client agency, she (briber represents (be stale at a litigant to 
court, and l>0 roott teta actroei of the public.”  flnhsp* a more workable 
dichotomy than tepresawfax of iba stale or the public Is to view tho attor­
ney general*a role as combining joyalty to the executive with loyalty to the

31 Art K ofra. npre nfle 11, M 214 oJ3.
34, HAACL Ml?to m  a, m yt: ThonWwy n p r*  mac 3, r l  344.
31. KAAO. njm i am  2 .«  XX
31 o o o m  S. w ooaO tunon re  mAMoucAN Kznnuc, 1776-ITri. a  372-13(1969).
37. T tentafi. *yrw m u 2, M J&; m  Sate. itp o  Me 33,1c 394.
H  Swtwn A. Bufctvek. D tfm Sbij A t (krurnncnc J  trier  eW A t O rU  D M itm . 23 A sm  MAS-

T S a S l - • ~ . y ------ —  • •
rsnt innaiutoKouorTiitrnrtArnximS&f&uV ' i*

kw. The attorney general ■ppotntad or elected, fbtfllle respom&tfltiea to the 
executive and the pcbfic by maintaining (be oWigation to raped and ftdkm 
f a  law.”

In ueas such as antkran or consumer protection, the attorney general 
typical fy k  aotorixsd to aname the role cf advocate for the state end repre­
sent (be pnhSe interest continent with the scope <£ discretion ft* legitimise 
mandats allows. The attnaoy general appess In each litigation at a result of 
eafbrceatoat dfaaetioo and acta as dm legal representative  of tin slate and 
t o  public interest The role can bo (Efferent when the H omey general ti 
advising or representing a state official or agency. In litigation on behalf of a 
state agency or oflktat, tho attorney general dots not appear ta  a party to the 
action." In this context of agency represwststioo. the representttive role een- 
sion cm became roost ncate.

The proMan arises, of coarse, when tits attorney general has a dlflfcrra! 
conception of t o  public Interest than the governor or the state agency and 
claims that her primary responsibility is to the people (her view of (he public 
interest) aod not to an agency (the governor's or the agency’s view of tho 
public Interest).*1 The problem la resolved If the attorney general confines 
tor role to that of a lawyer providing legal services to a client agency. The 
client’s view of tho pobBc loterest. If not In violation of state kw, would 
prevail.® This resolution h  more easily achieved when accountability for 
executive branch performance Is clear. At tin federal (aval, t o  presumption 
Is that the PreatdceS fa acting In the public lotercte, and government lawyers 
■re expected to support t&u position subject to adherence to law end prolbs- 
rional bounds of honesty and advocacy.*1

Even when the attorney geotral fa elected, reaohitioo fa pcsribte if the 
authority of t o  office la understood to extend rady to ranting in a lawyer's 
role to those delegated sovereign powers of t o  executive branch.** Howrv-

39. swrausa.nitMAiw.TmrounreoprvMKMMMeraafraaetnur).
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particularly dbaknbuftbf wbtm k coron time to assign the Mams for Inac­
tion. Other etecwJ officials may well furve caused the fcot-drsggiaf, bwt as 
the 'bead' of «tto | w — w l tha governor matt bow the con •cquettoe*.' * 

A muld-hoaded executive branch coaasfeu a baik-ia touioa between the 
Hlomy general's rok h  ccywd for the state tad the Money geamel’e 
tafepoKfeat electoral acoooatebUlty. Tbe coaveetkrad arra igqwtart h  th* 
(he governor appoints cabinet or depxrtroeal officials to sAnfcteta state 
■̂eneJeiL Tbe attorney general terns as tie lawyer fat the governor and the 
Meades, and therefore owes « duly of loyalty to these dfteato. However, 
whea the attorney general is elected iadejsadcatly of ti» governor, tbe gov­
ernor caaoot retnovo the tttoney general bom cffioe co grosods of dhfoyal- 
ty or poor performance. And if the attorney general's action* catne poor 
performance from an executive branch agency or iaierfercace wkh Imple­
mentation of tin governor's policy objectives, tbe governor may nonetheksa 
be hdd politically accovntdbte at the taring  poitkal flgsre in tbe exeevtive 
branch. “Tbe Esct la that people tool: to tho gove rn o r to get the job done,’*’* 
That would be mere qppropriala if  the governor or her appctatoJ agency 
officials were responsible for toe Mriag and sopcrvbloa of legs) advisors, bat 
that b  not tbe system in n»*t states.

Tho resoit b  that “Icjvery oflkial accused of Incompetence places (be 
blame at another’s door.. . .  Officcsx will not cooperate, and there is no way 
of compelling them to do so.”** Tbe critical qoestkm Is: who h  la charge, 
or where it aocowntabllitj placed?*1 That question must be answered if Or. 
cosstitntional theory underlying reparation of powers b  to be realized.*3 lb s  
principle at stake it that tho person who is cJtiaaatefy held responsible for the 
operation of the executive brooch should be able to count on die cooperation 
of advisors. Including legal advbora.0  Or, to ptf U In terms of weH-estab-
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 * -ft   ^  ■ — - - a41 ■ ■ a  ■ .h r  i M . f l  i.  L a  M fU M iW A M A lA M iS a  a U mbsmso jovQHfflew oigeimttiod utootf9 uauntiy stnsi w  coowiccwsa} wnx 
responribnity.1* TWs has been a problen with state government orgawLtatios 
goieraJly.

2. Unity, Plurality, and Accountability
EspeddDy before World War 1, tbe kasg ballot for steto elected offidab 

tsodered It very dHJksU for governor* to coordfoate and dhact afcntnfaha- 
tioo. Tbe state government rengaaizatkn movement tint has been ongoing 
for flood) of ths to t seveoty-fivo years baa called for streegtbedag the 
gpvemorfs coatrel over adntiaictntka by thorteoltig the ballot, ktdodiag 
apyoinimcat or (bo attorney general.0  Tbe widely accepted prindpls of ad- 
ndQiatrBtlva ngaobatloQ soppartkvg tbie prescription is foe need for clear 
Eoei of authority sad rwpcaribttky “ T k K aln tb n  of sdterity in the 
hands of tbs govsn w  woild eabnco accoontaWtlty becaais the votera 
woaid know who to bUme for administrative feifores, as the governor be- 
cwnr chief execotivo lo fact and oot Just camei’*’

At the PbeladefpfclR Coatttotiotul Conveatioa la 1787, Peansytvtaia 
delegate James Wllaoo stressed that a single executive would provide iba 
"most energy dispatch and rtspmdbilHy to tbe office."*1 Alexander Hamil­
ton stressed Ae tccocatsbffily proUen of a  phtral executive In 7fe Fetfeml- 
ht Paper*. He contended thvt

one o f tbs weightiest objections to a pfaallty to (he Executive. . .  
b that Ct tends to conceal tabs n d  destroy rMponslbHky.. . .  It 
ofea becomco hnpotslfcle, aukht eootsal accusations, la ddacdM  
on whom the bhme or (to pmdstoent of a pentktona measaie, car 
sake of pantetoca tnetKoret, oogbt reriy to ftdL"

la sum,

JTjbe pkcaOty of tbe Eoecotlve leads to deprive foe peapis of tw  
two greatest Im M n  tiwy can have for the ftUMU m d n  of

(Mflbmn frfHtobr.
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tract 6e p ins and operation of thcw whom they divide,. . .  [end] *ey 
might impede or Crostnte tfio moat important measures of the government 
(aedj cp(k Ob commaolty Into tho rocH viofest and hrecoacibbfo Too- 
tk u i.. .  Multiple execadve authorities "serve la embairua sod wesk- 
cb the execution of the pUs or m w e  to which they relate,. . .  ln d | coott- 
i erect those qualities fat dm Ex ecu lire which are the most necessary btgretH- 
«*t> in Its composition, vigor sod expedition.. .

As ■ modem pern moil talar explained,

ISJotne of our Kate covernneats' most fafcresdng legal and politi­
cal infighting hai been between (he governor as the chief execu­
tive officer of tbe state sad the attorney general as tha chfof legal 
officer. It 1b dear that these two offices do have the potential for 
huDi-ln cooflkt at several level*, frois politics to policy to admin- 
itbation.. . .  And not tbe least of drew ia over conflicting 
ambition*.,<tf

As anther commentator oooclut'cd: "A government of inaction is oot a 
responsible government. A governor without power Is not a respoaiibk gov­
ernor Tho fragmented cxocotlve hampers the governor from shaping 
end directing execative branch poUdes. Although the nomber or statewide 
elected officials has dhnhoshed alightly daring the Iasi thirty yean, this area 
of gpvenwr-attomey general relations Ip where program toward effective 
gubernatorial feaderthip bar been the sfowtsl."*

C  DMded Loyally
The bask attributes of tbe sltcmey-clleal relationship—client employs 

tbe attorney and ibe attorney serves as representative and agent of tbe d i­
em—are reverted with many elected state attorney* general. The attorney 
general in many states asdgns a lawyer to a state agency client and can 
provide or withhold aervioes. The client agency, tallies other cBtote, cannot 
d itdnga lbs attorney without the cooperation and support of the attorney 
genera) or exinonfinsry relief from the legislature. Tho traditional rubs giving 
the diem (be find dacMm in all important aspect# of representation and

tto U- 0 4Ml j1101 at*«?. - 1
<07. &rjH. jm /n mm f t .  * W l frn tm y rm m  3»U Pnfimm M x*r. "I taw lad tans fn U an
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litigation Is comprutnJred Perhaps the biggest p ro b lem  to the need far the 
died to hove tola) confidence fa counsel. A governor cannot have that confi­
dence fa a perron the did not select and who not only If a potttfcal rival of 
ties governor bat a*y even have designs on her Job.

A divided loyalty problem permeates the Ngmaeoltllon of Mate agenda#, 
crpcdiJly wheo the sllomey general la Independently elected. If a deputy or 
■sniatant attorney general is assigned to provide legal coaneal to a etato agan- 
cy, tital attorney’* duty of loyally should bo exclmtvely to that agency. How* 
ever. If the attorney general disagrees with the potkicj of tite agency, too 
■ubortHnate attorney faces the dUemmi of adhering to the lawyer's duty of 
(oyafty to a cJfent varaaa farthering (he policy preferences of his employer, 
the attorney gcnenL The tension between legal policy sad program policy to 
not easfy resolved with appeal# for cooperation and, where applicable, Mpar* 
tiiaa support to make the ay item work or through reltonce on tbs governor to 
calm executive brunch disputes."* Oa the other haod, it has been aaggerted 
that sq independent attorney general m y provide more objective advice.1"

One outgrowth of the divided loyalty problem is the tempCstion of stale 
ijcndei so hire torw-trrioed people who ore accountable to the n ecy 
bead."1 This practice is prevalent la foremen’ office*, where - -tare 
coaasel commonly ere anpJnyed.,rt Whether these law-trained LatStidttto 
are hired as tow yen or not, agency staff may rely on and have more confi­
dence In them than In attorney* assigned by the elected attorney general."*

The in-house attorneys may have both centralizing and decentralizing 
tendencies on (he legal policy of the state. On the one hand, the agency-hired 
lawyers are accountable to the agency head rad ultimately ta tbe governor, 
largely dhaJ rating the potential conflict between poUcy imptaacotatfea aod 
legal coonaeHag ftasctkmi. Oa the other hand, the "closes attorney” phenome­
non exacerbates the potential for oonRIctfag fegaS advice and oadennfaing

IIO. St* Dr* rtofcwanyc. S.ytrww*n A* taw? Pt.Vtt tmw» (W fi B k  St L tr. Oo»*r 91. 
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H. Ctmut/btg nrrtttr Prettctttbn
ftrfwpe the profctooa dimmed to 61s section «ltb (he price states are 

willing to pay for fee benefits of ate lodepmdently elected aSonwjr geaaral 
rerring a check ca l balance wnfchdcg role ta tbe executive branch. Kowv. 
er, there {> Mother taped to tbs tanJon between sCrmcUrre cad role that can­
not b» balanced hi (Ms way. AStboogh the «hty b  shared In a variety c f twjys 

toool gomMBcst procecoton, mori state attonnjra general bare u  one
W r nq^alU B lto As fareetigstJoa and ptwemtfoa of Hate crisriaal 

rtftnaet,®’ The conflict arbce when tbs attawsy general cm  Sroth coo red 
•fate agenda and prosecute tern for erimnsJ wroogdoiag. The attoraey- 
*fa«l rdrriosaWp is baQtontrad. tojralty, and ccsflcfcathlity. That fotode- 
hre I* pecarioaa IT not bnpoetMe when tbe fetcraey general fa both advtv 
*ta aod potential adwaay.

TKt rale ecnllfcf creates both tbe rak of luefTectivo legal cotneellng for 
tosgeuytfoe to cgoacycsmttaer dbinns and befltaive investigation aad 
roaecatxw due to atlmaey loyally to tbe agency. For boom, the nswer ia«y 
•a (baa agency wrongdoiag should be bsadbd by ao Independent provocation 
sere repeated by “wftllf withto (be attorney general's office or referred to 
a outride local or federal prosecutor. In m m j tu rn , the majority of erimj- 
iil Investigation cod prosecution through trial b  carried oot at tbe local 
ornament lewl with the nate attaraoy general's office bsndUag moot of the 
riixlmt appeals. At tbo fedcrel level, Congress created Ibe office of fadeptn- 
eto commI becattse It was concerned about emfficte that could develop 
'bao (be executive branch fa caOcd to investigate to Mgh-traaking ofll-
tn .m

F. Stop* Agency

As attorney (jeaeral Amid cot Interfete with en agency's policy choke 
i long as fee policy is legri.m However, wbefere a pofcy rfedsfou b  legal 
k oot always dear. Wfcas It fa nackar, aa Indepssdeotly ritsud attorney 
HMrd ootid URoecoreaffy frustrate public policy. When It Is dear, bower-
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se, and the agency b  Intent oa acting Illegally, fee attorney (ereaal, ebctsd 
or appointed, focea a prectlcai rttflBrngn.

Two conumMats who bare confronted tbfa probbnt advfaa ttaC 
tOomtf general o n  w e pmoasion, cod: aappret throngh An reodla, ŝpljf 
poltdcal preanon, and, as a tori resort, Hdpfe"*” B wodd aot be aetoot* 
nwa to »cfi a cottfllei s&utton for (be attoreey generd to wkfedraw u  eowc- 
sd Tor tha stale agency client and authorize cmplcyawBt of apecbl eoua- 
sd.01 Tha probtem with the aaoreey general aatog the agency b  that On 
agency afftoteJ trill protest that a tok for foQnre Co follow fee attorney 
gesersTa odvfce fa a betrayal because fee attorney general fa feo sgency's 
fatwyer.Ba Indeed, the California Supreme Gnpt held feat fee stato attorasy 
general conM not wkfadraw 6raa Rpmetstadon of state ofitoen aod figeaefca 
nod feat take a pcsWoo oppcced to tfaaaa m m  d bats.”  C m  to tab* 
jnriaeBctksa aUow tbdr attorneys general to eats than officers or ape* 
ctos.tM tfoaafeetea% (be prcbkaa o f fee rogao agency fa a prMoaocad ex- 
mnpfo p f tbe rredSct of loyaby said caw tdhg votai pwaacatrat faaaaa 
dbeuated prcvlomly.

O. Rutmrvts crwf Mlanagm wtf
One of tha problems to asaeariog ferae fasraa fa fee difficulty of aqm t- 

tog coMtitathmal strechoc and rale Dwa aanagerasot efDdency and avtB- 
abl&y o f rcaoBrcea. In other worth, If Aete are defideocfec to legd itpn> 
eentation c f fee executive branch genersSly or eettabi agencies parileatariy, 
they may ctem from lack of aufllcfeiil lawyer personnel to the attorney 
generaTa office or failure of that office retd fee feats agendas to manage 
cvaflabfc attorneys aa productively as pouBde. Indeed, afchongb not nodal* 
ed, rraoarre aod minagansnt tones may be re critical to Iba guilty of ex* 
©arrive broach toga] repreaentetkre as quratlom hvoMag craafeuttored 
ferefeure and role. Bitfllllng (be promise o f tba A ik d coasllMfoad ihno- 
Erro and role reqobet adoqttoe reaoteim  and otgaalsstiaa to firCTiirtii tin M- 
totncy general'a wapoarlbflhlee.
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Legislative Research Agency
130 Seward Street, Suite 218 

Juneau, Alaska 99801-2196

Phone: (907) 465-3991 
Fax: (907) 463-3351

RE: Issue of An Elected Attorney General In Alaska
Research Request 95.150

You asked for background information on the issue of electing the attorney general in Alaska, in 
contrast to the present practice of the governor appointing the attorney general. This 
memorandum briefly discusses the existing constitutional structure of the executive branch and the 
attorney general as an appointed department head; past efforts to change this constitutional 
scheme; a summary of the case for and against an elected attorney general; and the current 
controversy of the role of the attorney general in the recent withdrawal of the state's appeal in the 
Babbitt lawsuit against the federal government.

Constitutional Structure of the Execative Branch, and the Appointed Attorney General

Article in, Section 24 of the Alaska Constitution states, in full:

Each principal department shall be under the supervision of the governor.

Article HI, Section 25 states, in pertinent part:

The head of each principal department shall be a single executive unless 
otherwise provided by law. He shall be appointed by the governor, subject to 
confirmation by a majority of the members of the legislature in joint session, 
and shall serve at the pleasure of the governor. . . .

These two brief constitutional provisions create in Alaska a unified executive branch of 
government. Unlike the situation in most other states, in Alaska the heads of major executive
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branch agencies are appointed and serve at the governor's pleasure: only the governor and 
lieutenant governor are popularly elected.1

The constitution gives to the legislature the power to determine the number of principal 
departments and the duties of each. It established the Department of Law as one of 16 principal 
departments in the executive branch, including the Office of the Governor (AS 44.17.005). The 
attorney general is the head of the Department of Law (AS 44,23.010), and therefore, the person 
serving in that position is appointed by the governor and serves at the governor's pleasure as do 
the other department heads.2 The state constitution would have to be amended to select the 
attorney general by popular election.

This constitutional scheme was adopted by the delegates to the constitutional convention to avoid 
the fragmentation of executive authority that results from independently elected department heads. 
They wanted the executive branch to be efficient in its operation and the governor to be 
accountable to the voters for the performance of the executive agencies. They gave the governor 
the power necessary to manage the administrative agencies, and they expected the governor to 
answer for his or her management. The delegates were firmly committed to the principle of a 
strong and accountable governor, and they rebuffed several efforts to weaken the governor's 
control over the attorney general, including proposals to elect the attorney general. Speaking on 
the floor o f the convention against such a proposal, delegate McLaughlin stated:

If we yield in one respect, we might as well elect our commissioner of welfare, 
our commissioner of education, and having provided those, I feel that we 
should go right down the list and completely dissipate the theory [of the 
strong executive].. .  .3

Delegate Ralph Rivers, who said he was initially inclined to support the idea of an elected attorney 
general, argued strenuously against it. He said he came to realize that:

. . .  if you are going to let the governor’s administration be held responsible for 
the conduct of that administration, you have got to at least give the governor 
an attorney general of his own choice. Under [the proposal for an elected

March 9, 1995
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‘The lieutenant governor has no constitutional powers and few statutory powers.

2The Department of Education is an exception to this scheme. Under the grant of 
authority in Article IE, Section 25, to determine by law whether the head of each department shall 
be a single executive or otherwise, the legislature has decided to place a board at the head of this 
department. The method of selecting the executive officer of this department is provided in Article 
III, Section 26.

'Proceedings o f the Alaska Constitutional Convention, p. 2196. Both Delegate Rivers 
and McLaughlin were attorneys.
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attorney general] he might get an attorney of the opposite political faith. He 
might get one of his own party who is either inadequate or who is hostile to
him In either case, the governor could say at the end of his term, if things
haven't gone well, "We had a good program but that attorney general you 
foisted upon me wrecked our program."4

This proposal for an elected attorney general, which took the form of an amendment to the 
committee recommendation for appointed department heads, was defeated on the floor of the 
convention by a vote of 40 to 12. A subsequent proposal to have the judicial council screen 
candidates for the post of attorney general was defeated by a vote of 36 to 18. The delegates 
clearly wanted the state attorney general to be appointed by, and serve at the pleasure of, the 
governor.

Proposed Constitutional Amendments Creating an Elected Attorney General

Although the matter was settled in the constitution, it was not settled in the minds of som * people, 
and support for an elected attorney has lingered. A resolution was introduced in the first state 
legislature to amend Article EH of the constitution to elect the attorney general, and some 26 
resolutions have been introduced over fhe years to the same end.3 However, none of these 
measures has received the necessary two-thirds majority vote to be placed on the ballot for 
ratification.

Arguments For and Against An Elected Attorney General

Proponents of an elected attorney gencrnl believe that the independent legal judgment of an 
appointed attorney general is compromised by his or her political ties to the governor. 
Accordingly, an elected attorney general is thought to bring an objective legal perspective to the 
office. There are at least two sources of "political" pressures to which the appointed attorney 
general is susceptible. These are the pressures (tacit if not expressed) to treat favorably campaign 
contributors, special interests aligned with the governor, and various electoral allies, and the less 
insidious but more pervasive pressures to provide contrived legal support for the governor’s

'Proceedings, p. 2198

3The most recent resolution proposing an elected attorney general was Senate Joint 
Resolution 12, 14th legislature (1985-86). At least one bill was introduced to hold a statewide 
advisory vote on the question of electing the attorney general (House Bill 456, 13 th legislature, 
1983-84). Resolutions have also been introduced from time to time to provide for the election of 
district attorneys.
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programs, policies, and legislation. It should be noted that sensitivity of legislators to these 
concerns was far more acute in earlier years when the legislature did not have its own counsel and 
relied exclusively on the attorney general for legal advice. In this situation, when questioning the 
legality of a bill proposed by the governor, or when seeking defense of a legislator's bill that the 
governor alleges is illegal, legislators would have preferred to hear from an elected attorney general 
rather than a lawyer from the governor's cabinet. With their own legal staff to turn to, legislators 
today are no longer dependent upon legal advice from a source that has conflicting interests.

Defenders of the constitutional status quo point out that an elected attorney general would not be 
free from political influences but merely substitute his or her own for those of the governor. An 
elected attorney general is a politician no less than the governor, and must raise campaign funds 
for a statewide contest and cultivate electoral favor wherever it can be found. Furthermore, 
experience shows in states with an elected attorney general that the office is often a stepping stone 
for the governor’s office. Thus, the elected attorney general is very likely to be an ambitious 
politician, and it is not unusual for an attorney general to run against the governor in whose 
administration he serves. Under these circumstances there is no reason to expect more objective 
and independent legal judgment from an elected attorney general than from an appointed one.

Defenders of the status quo also see wisdom in the original constitutional design of the executive 
branch, which does in fact result in efficient administration and political accountability. Under the 
current system, when things go awry the governor cannot dodge responsibility by blaming others. 
Finally, advocates of an appointed attorney general argue that the state is more likely to be served 
by a person of legal competence and talent if that person is appointed rather than elected.

An Elected Attorney General and the Babbitt Lawsuit

We presume that the current interest in the role of the attorney general in Alaska has been 
generated by the decision of Governor Knowles to withdraw the state's appeal in the lawsuit 
Alaska v. Babbitt. Questions arose about the duties and responsibilities of the attorney general in 
this case because the same person, Bruce Botelho, both filed the suit as attorney general for 
Governor Hickel *nd withdrew it as attorney general for Governor Knowles. It has been suggested 
by people who ’’■eed with the decision to drop the appeal that an elected attorney general 
would have bet. spelled to defend the state's vital interest and continue the appeal, 
notwithstanding the governor's desires. This proposition deserves some discussion, even though 
a definitive response is not possible. It is conceivable that an elected attorney general would have 
acted differently from Attorney General Botelho in the Babbitt suit, but there are strong reasons 
to think he might not have. The outcome in any particular hypothetical case would, of course, 
depend on many factors, including the political values of the elected attorney general as well as the 
precise terms o f the constitutional and statutory provisions that established the elected office of 
attorney general in Alaska. Generally speaking, however, it is understood that elected attorneys



general defend the positions of executive officers and agencies if those positions are reasonable and 
formulated by a defensible process. In matters of public policy, where the best interests of the state 
are at issue rather than the legality of a position, the attorney general is usually expected to defer 
to the governor:

There is no reason to assume that the attorney general can ascertain the public 
interest better than the governor, who is elected in the same statewide election 
but indisputably attracts more interest and attention than the attorney general.4

The California Supreme Court, in The People ex rel. George Devkmejicm v. Brown, 624 P 2nd. 
1206 (1981), held that, under state constitutional provisions similar to those in Alaska regarding 
the governor's supervisory powers over the executive branch:

. . .  if a conflict between the Governor and the Attorney General develops over 
the faithful execution of the laws of this state, the Governor retains the 
"supreme executive power" to determine the public interest; the Attorney 
General may act only "subject to the powers" of the Governor.

The court's decision in this case is attached. The majority decision and the dissent, although 
presented in the context of California constitutional law, are suggestive of the broader issue of the 
extent of the common law powers of attorneys general to safeguard the public interest.

One must bear in mind that governors and elected attorneys general have a mutual interest in 
avoiding public spats. Therefore, as a practical matter, potential for conflict over the Babbitt 
appeal would doubtless have been perceived by the governor and the elected attorney general and 
a contest between them avoided by negotiation (tacit or overt). Thus, the outcome in the Babbitt 
controversy under our hypothetical situation could have gone either way-appeal or not appeal-on 
the basis o f political judgments by the two key players.

Questions concerning the powers and duties of elected attorneys general, and the advantages and 
disadvantages of an elected position versus an appointed position, are very complex, and they are 
treated only in cursory fashion in this memorandum. If you would like additional information, or 
additional reading material on the subject, please let us know.

Attachments

March 9, 1995
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4Scott M. Matheson, Jr., "Constitutional Status and Role of the State Attorney General," 
University o f Florida Journal o f Law and Public Policy, Fall, 1993, p. 15.
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172 Cal.Rptr. 478 

The P E O P L E  ex rel. George 

D E U K M EJIAN, as Attorney 

General, etc.. Petitioner,

v.

Edmund G. D R O W N ,  Jr., as Governor, 

etc., et al., Respondents;

California State Employees’ Association 
et al.. Interveners.

S.F. 24252.

Supreme Court of California.
In Bank.

March 12. 1981.

Rehearing Denied April 22, 1981.

Attorney General sought peremptory 

writ of mandate to compel State Personnel 
Board, Public Employment Relations Board, 

Governor, and Controller to perform their 
statutory and constitutional duties with re­
gard to recently enacted State Employer- 

Employee Relations Act. The Supreme 

Court, Mosk, J., held that Attorney General 
could not seek judicial determination of le­
gality of State Employer-Employee Rela­

tions Act which was purportedly in deroga­
tion of California Constitution where Attor­
ney General had represented state clients, 
given them legal advice with regard to 
pending litigation, and then withdrawn and 

sued same clients on next day on cause of 
action arising out of identical controversy.

Petition dismissed.

Richardson, J., dissented and filed an 
opinion.

See also Cal., 172 Cal.Rptr. 487, 624 

P.2d 1215.

1. Attorney General <*=»6
Attorney General could not seek judi­

cial determination of legality of State Em- 
pIoyer-Employee Relations Act which was 
purportedly in derogation of California 
Constitution where Attorney General had 
represented state clients, given them legal 
advice 'vith regard to pending litigation, 
and then withdrawn and sued same clients 
on next day on cause of action arising out

of identical controversy. West’s Ann.Gov. 
Code, § 3512 et seq.

2. Attorney General «=>6

Attorney General cannot be compelled 
to represent state officers or agencies if 
Attorney General believes them to be act­
ing contrary to law, and may withdraw 

from statutorily imposed duty to act as 

their counsel, but mnv not take position 
adverse to those same clients. West’s Ann. 
Gov.Code, §§ 11040, 12512.

3. Attorney General *=6

Where a conflict between Governor and 
Attorney General develops over faithful ex­
ecution of Iaw3 of the state, Governor re­

tains supreme executive power to deter­
mine public interest: Attorney General 
may act only subject to powers of the Gov­

ernor. West's Ann.Const. Art. 5, §§ 1, 13.

4. Attorney General «=6

Governor could raise issue of violation 
of rule of professional conduct by motion in 
case before court to enjoin adverse repre­

sentation of Attorney General; overruling 
People v. Johnson, 6 Cal. 499.

George Deukmejian, Atty. Gen., Willard 
A. Shank and N. Eugene Hill, Chief Asst. 
Attys. Gen., L. Stephen Porter and Richard
D. Martland, Asst. Attys. Gen., Talmadge 

R. Jones, George J. Roth, Robert Burton, 
Paul H. Dobson and M. Anthony Soares, 
Deputy Attys. Gen., for petitioner.

John C. Wakefield, Los Angeles, Larry C. 
Larsen, Gilles Attia, A. J. Weiglein, Sacra­
mento, A. Roger Jeanson, Haas &  Najarian, 
San Francisco, Thomas A. Farr and Rex H. 
Reed, Springfield, Va., as amici curiae on 
behalf of petitioner.

Tuttle &  Taylor, Raymond C. Fisher, Bar­
bara L. Stocker, Jeffery M. Hamerling, Los 
Angeles, J. Anthony Kline, San Francisco, 
Byrorr S. Georgiou, San Diego, Barbara T. 
Stuart, Sacramento, Jerome 3. Falk, Jr., 
Steven L  Mayer, Howard, Prim, Rice, 
Nemerovski, Canady &  Poliak, San Francis­
co. Barry Winograd, Salinas, Kristin Jen­
sen. Robert Miller, William P. Smith, Terry
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Filliman, Sacramento, Gerald Becker, Mar­
tinez, and Ronald Blubaugh, Sacramento, 
for respondents.

Loren E. McMaster, Bernard L. Allama- 
no, Gary P. Reynolds, Sacramento, Richard 
Lobel, Van Bourg, Allen, Weinberg & Rog­
er, Stewart Weinberg and Robert J. Bezem- 
ek, San Francisco, for intervenors.

Reich, Adel], Crost & Perry, Hirsch Adell, 
Charles P. Scully, Donald C. Carroll, 
Charles P. Skully, II, Donald H. Wollett, 
Ronald Yank, Franklin Silver, Carroll, Bur­
dick &  McDonough, Bodkin, McCarthy, Sar­
gent & Smith, Timothy J. Sargent, Kevin 
W. Horan, Los Angeles, Gillin, Jacobson & 
Wilson, Ralph L  Jacobson and Cynthia T. 
Podren, Berkeley, as amicus curae on be­

half of intervenors.

MOSK, Justice.

Before reaching the merits of this litiga­
tion in either this case or the companion 
case of Pacific Legal Foundation v. Brown, 
29 Cal.3d 168, 172 Cal.Rptr. 487, 624 P.2d 

1215, we address a motion of the Governor 

to dismiss the petition of the Attorney Gen­

eral herein.

Tho chronology of events is significant. 
The 1977 Legislature adopted a State Em- 
ployer-Empioyee Relations Act (SEERA). 
(Gov. Code, §§ 3512- 3524.) While the Gov­

ernor had the measure under consideration 
the then-Attomey General wrote to him 
under date of September 20, 1977, urging 
him to sign what he described as "a stan­
dard, well-accepted, existing method of re­
solving labor/management disputes ... a 
good step foir»ard.” Ten days later the 
Governor signed the measure into law, and 
it became effective on July 1, 1978.

On January 23, 1979, the Pacific Legal 
Foundation and the Public Employees Ser­
vice Association filed in the Court of A p­
peal an original petition for a writ of man­
date to compel the Governor, the Controller, 
the Public Employment Relations Board, 
and the State Personnel Board to perform 
their constitutional and statutory duties 
without regard to provisions of SEERA, 
contending the legislation was unconstitu­
tional.

On January 30, 1979, the present Attor­

ney General, acting through two deputies, 
met with members of the State Personnel 
Board, which had been served with sum­

mons in the Pacific Legal Foundation suit 
At the conference the Attorney General, as 

counsel to the board, outlined the legal pos­

ture of the board and described four legal 
options available to it. This was a classic 
attorney-client scenario.

At al! times up to that point, the Attor­
ney General was by law the designated 

attorney for the Governor and the State 

Personnel Board, as well as for the other 

state officers and agencies involved herein. 
Government Code section 12511 provides 
that the “Attorney General has charge, a3 
attorney, of all legal mattere in which the
State is interested ___ ’’ Section 12512

provides that the "Attorney General shall 
... prosecute or defend all causes to which 

the State, or any State officer is a party in 
his official capacity, ..." (See also Gov. 
Code, § 18656.)

On February 7,1979, however, the Attor­
ney General initiated the present proceed­

ing by filing an independent petition for 
writ of mandate in the Court of Appeal 
against the Governor and other state agen­
cies, asking for relief comparable to that 
sought by Pacific Legal Foundation.

[1] There is no question that at such 
time as he believed a potential conflict ex­
isted, the Attorney General could, as he did, 
properly withdraw as counsel for his state 

clients and authorize them to employ special 
counsel. (Gov. Code, § 11040; D'Amico v. 
Board o f Medical Examiners (1974) 11 

Cal.3d 1, 15, 112 Cal.Rptr. 786.) The issue 
then becomes whether the Attorney Gener­
al may represent clients one day, give them 
legal advice with regard to pending litiga­
tion, withdraw, and then sue the same 
clients the next day on a purported cause of 
action arising out of the identical controver­
sy. W e  can find no constitutional, statuto­
ry, or ethical authority for such conduct by 
the Attorney GeneraL

The rules of professional conduct to guide 
attorneys in their relationship with clients
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and former clients are well established and 
generally understood by all attorneys in this 
state. Rule 5-102 of the State Bar Rules of 
Profenional Conduct (3B West's Ann. Bus. 
&  Prof. Code (1974 ed., 1980 cum. supp.) 
foil. § 6076, at p. 92) requires that before an 
attorney may represent interests adverse to 
a client, he must obtain his client's consent 
in writing. For violation of this principle 
with regard to a former client, an attorney 
has been disciplined by the State Bar. 
(Galbraith v. State Bar (1933) 218 Cal. 329, 
23 P.2d 291.) This court declared in Gal­
braith that “the subsequent representation 
of another against a former client is forbid­
den not merely when the attorney will be 
called upon to use confidential information 
obtained in the course of the former em­
ployment, but in every case when, by reason 
of such subsequent employment, he may be 
called upon to use such confidential infor- 
mation.'’ (Italics in original; id. at pp. 332- 
333, 23 P.2d 291.)

W e  took similar disciplinary action in 
Hawkins v. State Bar (1979) 23 Cal.3d 622, 
629, 153 Cal.Rptr. 234, 591 P.2d 524, despite 
the attorney’s claim that his conflicting re­
lationship with another person arose subse­
quently to the initial legal consultation with 
his client. The relationships, we found, 
“arose contemporaneously”; this is compa­
rable in time span to the chronology here 
between the Attorney General's legal con­
sultation with the Personnel Board and his 
filing of a lawsuit against the same board.

Conduct of attorneys has also been dis­
cussed in contexts other than State Bar 
discipline. In Wutchumna Water Co. v. 
Bailey (1932) 216 Cal. 564, 573-574, 15 P.2d 
505, this court declared that "an attorney is 
forbidden to do either of two things after 
severing his relationship with a former 
client He may not do anything which will 
injuriously affect his former client in any 
manner in which he formerly represented 
him nor may he at any time use against his 
former client knowledge or information ac­
quired by virtue of the previous relation­
ship." (Italics added.) While the record 
here does not reveal whether the Attorney 
General acquired any knowledge or infor­
mation from his clients, the prohibition is in

the disjunctive: he may not use informa­

tion or “do anything which will injuriously 

affect his former client." Unquestionably 

the Attorney General is now acting ad­

versely to the position of his statutory 

clients, one of which consulted him regard­
ing this specific matter.

In Grove v. Grove Valve & Regulator Co. 
(1963) 213 Cal.App.2d 646, 653, 29 Cal.Rptr. 

150, the court enjoined an attorney from 

appearing against his former clients be­

cause "there can be no reasonable doubt 
that Flehr's present employment as attor­

ney for appellant in this action is adverse to 

the interests of his former clients, since 

appellant is suing them over matters which 

are related to and which Flehr became con­
versant with during the period in which he 
represented respondents as their attorney." 

Here, too, the Attorney General is suing 

former clients over matters that arose dur­
ing the period when by law he was counsel 
for those same clients.

To the same effect is Earl Scheib, Inc. v. 
Superior Court (1967) 253 Cal.App.2d 703, 
706, 61 Cal.Rptr. 386, in which the court 

declared "The rules which underlie our deci­
sion have long been written in the books so 

that he who runs might read. 'It is the 
duty of an attorney: ... (e) To maintain 

inviolate the confidence, and at every peril 

to himself to pre^n/e the secrets, of his 
client.’ (Bus. &  r .. Code, § 6068.) 'A 

member of the State Bar shall not accept 
employment adverse to a client or former 
client, without the consent of the client or 

former client, relating to a matter in refer­
ence to which he has obtained confidential 

information by reason of or in the course of 
his employment by such client or former 
client’" (See also Anderson v. Eaton 
(1930) 211 Cal. 113, 116, 293 P. 788.)

In State o f Ark. v. Dean Foods Products 
Co., Inc. (8th Cir. 1979) 605 F.2d 380, 384, it 
was held that the "attomey-client relation­
ship raises an irrefutable presumption that 
confidences were disclosed.” Disqualifica­

tion of the Attorney General was upheld 
because of his prior representation of a 
litigant; whether he "did in fact receive
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confidential information is irrelevant, the 

policy considerations of the Code precluding 
that inquiry." [Id., p. 386.) The same doc­
trine was enunciated in General Motors 
Corporation v. City o f New York (2d Cir. 
1974) 501 F.2d 639, 648, and Emle Indus- 
tries, Inc. v. Patentex, Inc. (2d Cir. 1973) 
478 F.2d 562, 571. Also see Kramer, Ap­
pears nee o f Impropriety (1980) 65 Minn.L. 
Rev. 243, 255.

[2] But, contends the Attorney General, 

he is not bound by the rules that control the 
conduct of other attorneys in the state be­

cause he is a protector of the public inter­
est. W e  have acknowledged "the Attorney 
General’s dual role as representative of a 

state agency and guardian of the public 
interest." (D ’Amico v. Board o f Medical 
Examiners, supra, 11 Cal.3d at p. 15, 112 
Cal.Rptr. 786.) The Legislature has im­

pliedly recognized that a conflict might 
arise because of that duality by giving the 

Attorney General the right to withdraw 

from representation of his statutory clients 
and to permit them to engage private coun­
sel. (Gov. Code, § 11040.) W e  find nothing 

in that circumstance, however, to justify 

relaxation of the prevailing rules governing 
an attorney’s right to assume a position 
advene to his clients or former clients, par­
ticularly in litigation that arose during the 

period of the attomey-client relationship. 
In short, the Attorney General cannot be 

compelled to represent state officen or 
agencies if he believes them to be acting 
contrary to law, and he may withdraw from 

his statutorily imposed duty to act as their 
counsel, but he may not take a position 

adverse to those same clients.1

The Attorney General insists nevertheless 
that he haa a common law right, undefined 
and unrestrained, to sue in his role as "the 
People’s legal counsel” the Governor and 
other public officials and agencies, This 

claim presupposes that the Attorney Gener­
al may determine, contrary to the views of 
the Governor, wherein lies the public inter-

I. Ward v. Superior Coun ( 1977) 70 Cal.App.3d
23. 138 CaLRptr. 532. is no( (o the contrary.
There the lawsuit was brought by the assessor
but not as a public official: he sued the county

esL While there is no question that we 
may consider common law practices, we 
may do so only if they are not superseded 
by or in conflict with constitutional or stat­
utory provisions. (People v. Nev. Penn 
Mines. Inc. (1963) 212 Cal.App.2d 667, 28 
Cal.Rptr. 337.) In this instance the Consti­
tution—the highest indicator of the public 
interest—is both apposite and unambigu­
ous.

[3] Article V, section 1, of the California 

Constitution provides that "The supreme 
executive power of this State is vested in 
the Governor. The Governor shall see that 
the law is faithfully executed." Article V, 
section 13. defines the powers of the Attor­
ney General inter alia in this manner: 

“Subject to the powers and duties of the 
Governor, the Attorney General shall be the 

chief law officer of the State." The consti­
tutional pattern is crystal clear: if a con­
flict between the Governor and the Attor­

ney General develops over the faithful exe­

cution of the laws of this state, the Gover­
nor retains the “supreme executive power” 

to determine the public interest; the Attor­
ney General may act only "subject to the 
powers" of the Governor.

Consistent with the Constitution. Govern­
ment Code section 12010 provides: “The 
Governor shall supervise the official con­
duct of all executive and ministerial offi­
cers." [Spear v. Reeves (1906) 148 Cal. 501, 
504,83 P. 432.) The Attorney General is an 
executive officer who “shall report to the 

Governor the condition of the affairs of his 
office" (Gov. Code, § 12522).

W e  recognize there are cases in other 
jurisdiction! that permit their attorneys 
general to sue any state officer or agency, 
presumably without restriction. Such opin­
ions arise, however, under the peculiarities 
of the prevailing law in those several states, 
and are not persuasive here. (See, o. g., 
Conn. Com'n. v. Conn. Freedom o f  Informa­
tion (1978) 174 Conn. 308, 387 AJZA 533); 
Feeney v. Commonwealth (1277) 373 Mass.

supervisors “Individually and as a taxpayer."
(Id. at p. 27. 138 Cal.Rptr. 332j Therefore the
court held the county counsel could represent
the supervisors in defending the lawsuit.
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259, 266 N.E.2d 1262; E.P.A. v. Pollution 
Control Bd. (1977) 69 I!l.2d 394, 14 Ill.Dec. 
245, 372 N.E.2d 50: Commonwealth ex rel. 
Hancock v. Paxton (Ky.1974) 516 S.W.2d 
865.)

On the other hand, several jurisdictions 
have prevented the attorney general from 
acting without constitutional or statutory 
authority. A  federal court found it incon­
gruous for an attorney general, purporting 
to act for the people, to mount "an attack 
by the State upon the validity of an enact­
ment of its own legislature." (Baxley v. 
Rutland (D.AIa.1976) 409 F.Supp. 1249, 
1257; see also Hill v. Texas Water Quality 
Bd. (Tex.Civ.App.1978) 568 S.W.2d 738; 
Motor Club o f  Iowa v. Dept, o f Transp. 
(Iowa 1977) 251 N.W.2d 510, 515; People ex 
rel. Witcher v. District Court, etc. (1976) 190 
Colo. 483, 549 P.2d 778; Garcia v. Laughlin 
(1955) 155 Tex. 261, 285 S.W.2d 191, 194; 
State v. Hagan (1919) 44 N.D. 306, 175 N.W. 
372, 374; Sta te  v. Huston (1908) 21 Okl. 782. 
97 P. 982, 989.)

Arizona, the constitution of which, like 

ours, declares that its governor "shall take 

care that the laws be faithfully executed" 
(Ariz.Const., art. V, § 4), reached the same 

conclusion as we do herein, in Arizona 
State Land Department v. McFate (1960) 87 
Ariz. 139, 348 P.2d 912, 918, the supreme 
court of that state declared in an unani­
mous opinion, “Significantly, these powers 
are not vested in the Attorney General. 
Thus, the Governor alone, and not the At­
torney General, is responsible for the super­

vision of the executive department and is 
obligated and empowered to protect the 
interests of the people and the State by 
taking care that the laws are faithfully 

executed.”

The Arizona court further observed, with 

regard to a suit by the attorney general 
against a state agency: "Two propositions, 
flow generally from this conception, embod­
ied in our statutes, of the basic role of the 
Attorney General as Mega! advisor of the 
departments of the state’ who shall ‘render 
such legal services as the departments re­
quire’ [citation]: the assertion by the Attor­
ney General in a judicial proceeding of a

position in conflict with a State department 

is inconsistent with his duty as its legal 

advisor; and the initiation of litigation by 
the Attorney General in furtherance of in­
terests of the public generally, as distin­
guished from policies or practices of a par­

ticular department, is not a concomitant 
function of this role." (Id. 348 P.2d at p. 
915)

W e  are not unmindful that the Attorney 
General may have injected himself into the 
litigation initiated by Pacific Legal Founda­
tion with the public interest in mind as he 

perceives it. We discussed a comparable 
circumstance in Anderson v. Eaton, supra, 
211 Cal. at page 116, 293 P. 788: "Nor does 
it matter that the intention and motives of 

the attorney are honest. The rule is de­
signed not alone to prevent the dishonest 

practitioner from fraudulent conduct, but 
as well to preclude the honest practitioner 
from putting himself in a position where he 

may be required to choose between conflict­
ing duties, or be led to an attempt to recon­
cile conflicting interests, rather than to en­

force to their full extent the rights of the 
interest which he should alone represent."

[4] Finally, we conclude that Governor 
has chosen a proper remedy. It has been 
held that one way "in which the issue of a 
violation of the rule (of professional con­
duct] may be raised is by a motion by the 

former client in the case before the court to 
enjoin the adverse representation.' (Big 
Bear Mun. Water Dist v. Superior Court 
(1969) 269 Cal.App.2d 919, 927, 75 Cal.Rptr. 
580, and cases cited.) To the extent People 
v. Johnson (1856) 6 Cal. 499, permitted the 
Attorney General to sue the Governor, it is 
disapproved.

For the reasons stated, we enjoin the 
Attorney General from proceeding in this 
matter and order that the alternative writ 
be discharged and the peti.tion be dismissed.

BIRD, C. J„ and TOBRINER and N E W ­
MAN, JJ., concur.

RICHARDSON, Justice, dissenting.

I respectfully dissent, and regret today's 
majority opinion. It may weil serve to de­
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prive the office of the Attorney General of 
its traditional authority to initiate judicial 
proceedings which challenge the constitu­
tional basis for procedures which are under­
taken or threatened to be undertaken by 
public officials, including tlo Governor, 
when the Attorney General reasonably and 
in good faith be'ieves such procedures to be 
defective. The Attorney General’s tradi­
tional watch-dog function and his power to 
challenge questionable official conduct are 
important and necessary tools to assure the 
continued integrity of our system of 
government. Their loss would deprive the 
people of a first line of protection against 
improper executive conduct in appropriate 
cases. I trust that courts, including ours, 
will in the future narrowly limit the appli­

cability of today’s decision.

In the consolidated proceedings presently 
before us, petitioners have challenged the 
constitutional basis for the State Employer- 
Employee Relations Act (SEERA). (Gov. 
Code, § 3513.) In the instant cause—one of 
the consolidated proceedings—the Attorney 
General appears as petitioner on behalf of 
the People of the State of California. The 

majority do not reach in their opinion the 
substantive merits of the Attorney Gener­
al’s petition, but examine only a motion by 
respondent Governor to dismiss the petition 
on the ;jround that Attorney General is 
disqualified from filing it Only th • •' 
limited issue is addressed in this dL 
opinion. After the relief sought by peti­
tioners in the consolidated cases was or­
dered by the Court of Appeal, the Governor 
petitioned this court for hearing and simul­
taneously moved "to have the Court ... 
dismiss the Attorney General’s petition and 
to disqualify the Attorney General from 
any further participation in those proceed­
ings.” This issue was argued before the 
court in conjunction with argument on the 
substantive merits.

S E E R A  purports to provide for collective 
bargaining for state civil service employees 
as to wages, hours and other terms and 
conditions of 3tate employment. However, 
it is also provided in California Constitu­
tion. article VII (formerly art. XXIV) that 
the State Personnel Board (SPB) shall ad­

minister a civil service system of -.ppoint- 

ments and promotions, the fixing of proba­

tionary periods and classifications, the 
adoption of rules authorized by statute, and 

the review of disciplinary actions affecting 
employees of the state. The substantive 
question thus at issue but not here exam­

ined is whether the constitutional role of 
the SPB preempts the setting of salaries of 
civil service employees and, if so, whether 

S E E R A  infringes on such constitutionally 
vested authority. It is the Attorney Gener­

al’s position that the jurisdiction of the SPB 
to prescribe classifications for civil service 

positions is so integrally bound up with the 
setting of salaries that the legislative at­

tempt through S E E R A  to subject the sala­
ry-setting function to the bargaining proc­
ess conflicts with article VII.

W e  have said recently that, "The Attor­
ney General ... is the chief law officer of 
the State (Cal.Const., art. V, § 13). As such 

he possesses not only extensive statutory 

powers but also broad powers derived from 

the common law relative to the protection 

of the public interest. [Citations omitted.] 
*[H]e represents the interest of the people 
in a matter of public concern.’ [Citation 
omitted.] Thus, ‘in the absence of any leg­

islative restriction, [he] has the power to 
file any civil action or proceeding directly 

involving the rights and interests of the 
state, or which he deems necessary for the 
enforcement of the laws of the state, the 

preservation of order, and the protection of 
public rights and interest.’ [Citation omit­
ted.] Conversely, he has the duty to defend 
all cases in which the state or one of its 
officers is a party. (Gov.Code, § 12512.) In 
the course of discharging this duty he is 
often called upon to make legal determina­
tions both in his capacity as a representa­
tive of the public interest and as statutory 
counsel for the state or one of its ageneies 
or officers." (D 'Am icov. Board o f  Medical 
Examiners (1974) 11 Cal.3d 1, 14-15, 112 
Cal.Rptr. 786.)

In view of our foregoing description of 
the Attorney General’s unique representa­
tive capacities which clearly distinguishes 
him from attorneys generally, no claim is
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now made by anyone that the Attorney 
General cannot seek a judicial declaration 
of the invalidity of S E E R A  on constitution­
al or other grounds. In fact, the Attorney 
General not only has the right but an obli­
gation to present what he deems to be in 
the public interest in the face of potential 
conflicts with state agencies which he nomi­
nally represents. “In the exceptional case 
the Attorney General, recognizing that his 
paramount duty to represent the public in­
terest cannot be discharged without conflict 
may consent to the employment o f special 
counsel by a state agency or officer. (See 
Gov.Code, § 11040.)” (D'Amico, supra, at p. 
15, 112 Cal.Rptr. 786, italics added.) Nor 
can there be any question but that the 
Governor is the chief executive officer of 

the state and that in the performance of the 
Governor's executive function the Attorney 
General is his subordinate.

However, a state Attorney General is 
more than a mere appendage to a Gover­
nor's office. As our description in D'Amico 
makes abundantly clear, the Attorney Gen- 
ernl is an independent constitutional officer 

vested with very broaa powers derived from 
both common law and statutory origins. 
He is far more than a tail on the Governor's 
kite. It would be a serious breach on the 
part of an Attorney General if he or she 
failed to challenge a legislative enactment 

which he or she believed with good cause to 
lack constitutional basis, evet. though the 
enactment was then actively supported by a 
Governor. Such a challenge is not an act of 
insubordination proscribed by the language 
of article V, section 13 of the Constitution 
providing that as "chief law officer of the 
state” the Attorney General is "[sjubject to 
the powers and duties of the Governor." 
All powers and duties, including those of 
the executive, are limited by the lawful 
exercise thereof, and the Attorney General 
cannot be constrained in seeking a judicial 
pronouncement of the lawfulness of legisla­
tion which the Governor would implement. 
If the Governor could impose such limita­
tions on the Attorney General—as in this 
case by precluding a constitutional chal­
lenge to S E E R A—then the Attorney Gen­
eral would not be able to test or challenge

any enactment without executive approval, 
and the system of checks and balances envi­
sioned by the Constitution would fail. Such 
a conceptual paralysis is unthinkable, of 
course, and the majority, fortunately, do 
not urge this position.

Notwithstanding the foregoing, the ma­
jority concludes that in the particular cir­

cumstances of this case the Attorney Gener­
al has conducted his office in a manner 
which disqualifies him, thus leaving the 
public interest without any representation 
in these proceedings. The disqualifying 
conduct is said to deny respondents a fair 
opportunity to litigate issues on the merits 
because of advantages gained by the Attor­

ney General through his relationships to 
some or all of respondents. The challenged 
conduct consists of (1) a letter sent by the 
Attorney General on September 20, 1977, to 
the Governor urging him to sign the legisla­
tion (Sen. Bill No. 839) enacting SEERA 
into law, (2) a conference between deputy 

attorneys general and representatives of 
the SPB on January 30, 1979, at which the 
deputies urged the invalidity of SEERA 

and sought SPB support in seeking a judi­

cial declaration thereof, and (3) utilization 
of those same deputies who had previously 
represented SPB to prosecute the instant 
proceedings.

The letter is of little significance. Al­
though former Attorney General Younger 
urged the Governor to sign Senate Bill No. 

839, it is clear that because the Governor 
had been active in procuring the legislation 
he would sign it independently of the Attor­
ney General's recommendation. The con­
tent of the letter deals with continuing 

efforts by public employees to gain some 
participation in the determination of their 
working conditions and compensation, not­
ing that “some public employees tend to 
believe their only effective tool to get prop­
er attention is to strike.” While the letter 
does not address constitutional or other le­
gal issues, it concludes that the “bill 1 ’’I 
assist greatly in resolving [existing] griev­

ances."

The letter may well be viewed as an 
effort finally to confront issues which must
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be resolved in the event that collective bar­
gaining by state employees is implemented. 
These proceedings are a step in such resolu­
tion. The Attompy General’s letter seek3 
to move these long-standing issues toward a 
final resolution without addressing the is­
sue of constitutional infirmities, if any, in 
the legislation.

The Attorney General-SPB conference of 
January 30, 1979, was called by the Attor­
ney General’s office following commence­
ment by Pacific Legal Foundation (PLF) of 
the proceedings now consolidated with the 
instant cause. Present at the meeting were 
members of SPB and its executive officers. 
The Attorney General was represented by 
Deputies Talmadge Jones and Stephen Por­
ter. Mr. Jones noted the PLF action in 
which SPB was named a respondent, and 
stated SPB had four options in response 
thereto: (1) to join PLF in urging the un­
constitutionality of SEERA. (2) to remain a 
respondent but to agree nonetheless that 
S E E R A  is unconstitutional, (3) to remain a 
respondent but to take a “noncommittal” 

position as to the constitutionality of SE­
ERA, or (4) to defend the constitutionality 
of SEERA. The deputies recommended the 
first option. They asserted this was the 
unanimous view of those in the Attorney 
General’s office who had considered the 
matter, and that SPB's concurrence would 
add weight to that view in court proceed­
ings because of SPB’s administrative exper­
tise in concerned areas.

SPB deliberated the matter in executive 
session. It unanimously concluded to re­
main a respondent and to continue to assert 
the constitutionality of SEERA. When so 
advised, the deputies suggested the Attor­
ney General might initiate an independent 
action challenging the constitutionality of 
SEERA. While representatives of the At­
torney General's office did not meet with 
other respondents, within a few days of the 
meeting with SPB the Attorney General 
informed by letters to the Governor, the 
Controller and ths SPB that in the Attor­
ney General’s view S E E R A  was unconstitu­
tional and that he would commence an inde­
pendent action for a judicial declaration. 
The Attorney General consented in the let­

ters to the use of other counsel by the 

addressees. (Gov.Code, § 11040.)

There was no impropriety in the conduct 

of representatives of the Attorney General 

in meeting with SPB. The representatives 

did no more than inform SPB of the Attor­

ney General's opinion concerning the consti­

tutional invalidity of SEERA, seek the sup­

port of SPB and advise of the possibility of 

an independent action by the Attorney Gen­

eral. Indeed, the Attorney General acted 

well within his duties and responsibilities in 
asserting an opinion that S E E R A  was un­

constitutional. His nonjudicial opinions are 

“accorded great respect by the courts." 

(Wen/re v. Hitchcock (1972) 6 Cal.3d 746, 
752, 493 P.2d 1154.) The most relevant 
court decision then appeared to support his 

conclusion. (See Fair Political Practices 
Com. v. State Personnel Bd. (1978) 77 Cal. 
App.3d 52, 56, 143 Cal.Rptr. 393.) The mer­

its of the constitutional issue were neither 
stated nor discussed. The Attorney Gener­

al sought no information from, and none 

was given by, SPB other than its status as a 

party in the action or actions. The Attor­

ney General forthrightly stated his position 

and reasons for approaching SPB. He 

gained no advantage and SPB suffered no 

disadvantage or prejudice. This has beer, 

conceded by all parties to the action.

The final claim of misconduct is likewise 
wholly without significance. The fact that 

deputies who had earlier represented SPB 

are active in prosecuting the Attorney Gen­

eral's action against SPB and others raises 
no issue of a breach of confidence. The 

Attorney General’s position on the merits in 
these proceedings was made clear at the 
outset and we are referred to neither spe­

cific advantage gained nor confidence 
breached. Again, this has been conceded by 

the parties.

In asserting disqualification the Governor 

relies on rules 4-101 and 5-102(B), Rules of 
Professional Conduct. Rule 4-101 provides: 
"A member of the State Bar shall not ac­

cept employment adverse to a client or for­
mer client, without the informed and writ­
ten consent of the client or former client,



1214 Cal. 624 PACIFIC REPORTER, 2d SERIES

relating to a matter in reference to which 
he has obtained confidential information by 
reason of or in the course of his employ­
ment by such client or former client." Cer­
tainly no one can claim in good faith that 
the Attorney General obtained confidential 
information by directing his September 20, 
1977, letter to the Governor. In requesting 
and attending the January 30, 1979, confer­
ence with SPB, and in utilizing the deputies 
who had participated in that conference to 
conduct these proceedings, the Attorney 
General neither sought to gain nor gained, 
directly or indirectly, any confidential infor­

mation.

The reason for the foregoing meeting be­
comes clear from a communication to the 
Court of Appeal by the Attorney General 
four days before the meeting with SPB. In 
seeking an extension of time to respond to 
the PLF petition, the Ai omey General 
stated that the petition raised potential con­
flicts of interest among the various respon­
dents, and that neither these conflicts nor 
representations by the Attorney General of 
the various respondents, had been resolved. 
The SPB meeting was essential to the At­
torney General's determination of which, if 
any, agencies and offices he could rep­
resent. The office of the Attorney General 
approached SPB first as most likely to 
agree with PLF because SPB had only one 
year earlier forcefully argued its exclusive 
constitutional right to deal with the fixing 
of salaries for state employees. (See Fair 
Political Practices Com. v. State Personnel 
Bd., supra, 77 Cal.App.3d at p. 56, 143 Cal. 
Rptr. 393.) The Attorney General thus had 
sound reason to believe SPB would join him 
in rejecting SEERA.

I find it significant that SPB itself raises 
no claim that—because of the conference or 
the prior representation by certain depu­
ties—a confidence has been breached or 
that there is any impropriety in the Attor­
ney General'3 conduct and participation in 
these proceedings. The Governor's reliance 
on cases dealing with disqualification of 
private attorneys pursuant to rule 4-101, is 
misplaced. When a public attorney is re­
quired by law to fulfill his legal duty of 
representing public officials or agencies in

exercising exclusive control of civil litiga­

tion, ti,e usual attorney-client relationship 
does not prevail within the reasonable 
meaning of rule 4-101. (Ward v. Superior 
Court (1977) 70 Cal.App.3d 23, 34. 138 Cal. 
Rptr. 532.) In similar fashion it has been 
held that a county counsel was not disquali­

fied from representing in their official ca­
pacities county officials sued by the county 

assessor—whom the county counsel had 
previously represented—for defamation and 
violation of civil rights. (Ward v. Superior 
Court, supra, at p. 34, 138 Cal.Rptr. 532.)
As an alternative ground for the holding 

in Ward that “no attorney-client relation­
ship existed between the county counsel 
and [the county assessor] within the mean­

ing of rule 4-101," the court further ob­
served: "The purpose of rule 4-101 forbid­
ding an attorney from accepting employ­
ment adverse to a former client is to pro­

tect the former confidential relationship. 
Thus the rule does not apply where an 
attorney accepts employment adverse to a 

former client if the matter bears no rela­
tionship to confidential information ac­
quired by the attorney as a result of the 
former attorney-client relationship." (Id., 
at p. 34, 138 Cal.Rptr. 532.) Accordingly, 
the Governor's complete failure to establish 
that any confidences obtained by the Attor­
ney General in his former attorney-client 
relationships bear on the merits in these 
proceedings is thus fatal to the motion for 
disqualification pursuant to rule 4-101. In 
fact, the issues raised or the merits of these 
proceedings are pure issues of law, the only 
question being whether a legislative enact­
ment infringes on a constitutional proscrip­
tion. There is no “confidential informa­
tion" in the possession of respondents 
which—whether or not conveyed to the At­
torney General—might have any bearing on 
resolution of these constitutional issues.

For reasons similar to those which render 
inapplicable rule 4-101 in the circumstances 
of these proceedings, rule 5-!02(B) is also 
not controlling. This latter rule provides 
that a "member of the State Bar shall not 
represent conflicting interests, except with 
the written consent of all parties con­



PACIFIC L E G A L  F O U N D A T I O N  v. B R O W N  Cal. 1215CKtxt. Cal., 624 PZd 12IS
litiga- 

onship 
onable 
jperior 
53 Cal. 
s been 
squaii- 

:ial ca- 

county 

cl had 

:on and 

'uperior 
r. 532.)

holding 

elation- 

counsel 
j mean- 

her ob- 
forbid- 

employ- 
to pro- 

.ionship. 

nere an 
rse to a 

no rela- 

ion ac- 
t of the 

(Id., 
'fdingly, 
stabiish 

e Attor- 
ay-client 

:n these 

(tion for 
101. In 
of these 

the only 
e enact- 

proscrip- 
informa- 
jondents 

> the At- 
aring on 

.sues.

h render 
mstances 

i) is also 
provides 

shall not 
eept with 
ties con­

cerned." The Attorney General is not, of 
course, representing conflicting interests in 
these proceedings. While it is true that he 
has represented or nc » represents clients 
whose interests are in conflict with those of 
the Attorney General as representative of 

the public interest, such conflicts are inher­
ent in the applicable law pursuant to which 
the Attorney General must conduct himself. 
In his "dual role as representative of the 
state agency and guardian of the public 
interest" (D'Amico v. Board o f  Medical Ex­
aminers, supra, 11 Cal.3d 1, at p. 15, 112 
Cal.Rptr. 786), he may be called upon to 
make determinations and decisions which, 
while consistent with the interests of one 
"client," are in conflict with those of anoth­
er. In such a case he must serve “his 
paramount duty to represent the public in­
terest,” withdraw from his other represen­
tations and consent to their employment of 
special counsel. (Id.) The Attorney Gener­
al has conducted himself accordingly. In­

deed, it is difficult to chart a course of 
conduct more consistent with legal require­
ments than that engaged in by the Attor­
ney General whom the Governor seeks to 
disqualify.

The Governor’s assertion that rule 5- 
102(B) is applicable to the Attorney General 
in these circumstances, if correct, would 

result in the disqualification of the Attor­
ney General in every instance where he 
had—prior to taking action against a public 
official or agency guilty of some mal- or 
misfeasance—represented or counseled that 
o.ficial or agency on an independent mat­
ter. It is manifest that rule 5-102(B) is not 
intended to so handcuff the official who is 
constitutionally described as the “chief law 
enforcement officer of the state" and who 
frequently is the sole representative of the 
public interest. The Attorney General’s 
role, being grounded in the common law 
(>D'Amico v. Board o f Medical Examiners, 
supra, U  CalJ3d, at p. 14,112 Cal.Rptr. 786), 
is thus similar to that role fully recognized 
in sister states. Thus, the Supreme Court 
of Massachusetts has held that the Attor­
ney General, in exercising his “‘common 
law duty to represent the public interest’" 
in a manner contrary to dictates of a public

agency he normally represents, is not to be 

“constrained by the parameters of the tra­
ditional attorney-client. relationship." (Fee­
ney v. Com. (1977) 373 Mas3. 359, 366 
N.E.2d 1262, 1266; see also Conn. Com'n v. 
Conn. Freedom o f Information (1978), 174 
Conn. 308, 387 A.2d 533, 537 [“This special 
status of the attorney general—where the 
people of the state are his clients—cannot 

be disregarded in considering the applica­

tion of the provisions of the code of profes­
sional responsibility to the conduct of his 

office.’’]; E. P. A. v. Pollution Control Bd. 
(1977), 69 Ill.2d 394, 14 III.Dec. 245, 372 

N.E.2d 50; Commonwealth ex rel. Hancock 
v. Paxton (Ky.1974) 516 S.W.2d 865.)
The record establishes that the Attorney 

General has conducted himself with the pro­
fessionalism required of his office, particu­

larly in view of the usual difficulties at­
tending a transition which occurred in that 
elective office in January 1979. No cause 

appears for his disqualification, which 

would thereby deprive the people of any 
legal representation in these important pro­
ceedings.

The Governor’s motion should be denied.

Rehearing

dissenting.
denied: RICHARDSON, J.,

o s *[T.1UN8E< JTSUU
172 Cal.Rpir. 487 
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E le c t io n  p ro v id e s  fo r  g re a te r  a u to n o m y  fo r  the a tto rn e y  g en e ra l a n d  the 
d e p a r tm e n t  o f  law ; e le c tio n  p ro v id e s  fo r  fre e d om  fro m  p o lit ic a l 
m a n ip u la t io n ; a n d , e le c tio n  p ro v id e s  fo r  a s t ro n g e r  l in k  b e tw een  the  a t to rn e y  
g e n e ra l a n d  h is  o r  h e r re a l c lie n ts  -- the p e o p le  o f  A la sk a .

C u r r e n t  la w  d e fin e s  the a t to rn e y  g e n e ra l as "the le g a l a d v is o r  o f  the g o v e rn o r  
a n d  o th e r  s ta te  o ffic e rs "  (A S  4 4 .2 3 .0 2 0 ) . B y  d e fin it io n , the re la t io n sh ip  
b e tw e e n  the g o v e rn o r  and  h is  a tto rn e y  p re c lu d e s  a u to n om o u s , in d e p e n d e n t 
a c t io n . U n d e r  the c u rre n t a rra n g em en t , th e  a tto rn e y  g en e ra l, as a p o li t ic a l 
a p p o in te e  a n d  m em b e r o f  th e  g o v e rn o r 's  cab in e t, is o b lig a te d  to  take  in to  
a c c o u n t th e  sam e  p o lit ic a l c o n s id e ra t io n s  as o th e r  cab in e t o ffic e rs . W h i le  the 
a t to rn e y  g e n e ra l m a y  n o t n e c e s sa r i ly  in te rp re t  the law  to s a tis fy  the p o li t ic a l 
n e e d s  o f  th e  g o v e rn o r , it is d i f f ic u lt  to  im ag in e  tha t he w o u ld  n o t  take  
p o te n t ia l p o li t ic a l con sequ en ces  in to  c o n s id e ra t io n  d u r in g  h is  d e lib e ra t io n s .

In  s u m m a ry , the  q u e s tio n  is: s h o u ld  the a tto rn e y  g en e ra l o f  A la s k a  re p re s e n t 
the g o v e rn o r  o r  be the c h ie f le g a l o f f ic e r  re p re se n t in g  the p e o p le  o f  A la s k a ?  I f  
y o u  b e lie v e , lik e  I d o , tha t th e  a tto rn e y  g e n e ra l s h o u ld  re p re sen t the p e o p le , 
th en  I u rg e  y o u r  s u p p o r t  o f  H JR  19.



q — :
c

£ \ v j

TONY KNOWLES, GOVERNOR

PLEASE REPLY TO:

DEPARTMENT OF LAW
a  1031 WEST4THAVENUE. SUITE200 

ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)269-5100 
FAX: (907)276-3697

OFFICE OF THE ATTORNEY GENERAL
KEY BANK BUILDING 
100 CUSHMAN ST., SUITE400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907)451-2811 
FAX: (907)451-2846

A p ril 17, 1 997
H o n o ra b le  Jo e  G re en  
R e p re se n ta tiv e  
A lask a  S ta te  L e g is la tu re  
S ta te  C ap ito l R o o m  118 
Ju n e a u , A la s k a  9 9 8 0 1 -1 1 8 2

P.O. BOX 110300-DIMOND COURTHOUSE 
JUNEAU. ALASKA 99811-0300 
PHONE: (907)465-3600 
FAX: (907)465-6735

R e: H JR  19 - P ro p o s in g  a  c o n s titu tio n a l 
a m e n d m e n t to  e le c t th e  a tto rn e y  g en e ra l

D e a r  R e p re se n ta tiv e  G reen :

I a m  se n d in g  th is  m e m o ra n d u m  fo r  th e  re c o rd  to  a c c o m p a n y  m y  te s tim o n y  on  
H JR  19 (p ro p o s in g  a  c o n s titu tio n a l a m e n d m e n t to  e le c t th e  a tto rn e y  g en e ra l) .

In o rd e r  in  e nsu re  th a t all o f  the  d eb a te  at th e  c o n s titu tio n a l c o n v e n tio n  is  b e fo re  th e  
Ju d ic ia ry  C o m m itte e , I h av e  a ttac h ed  a c o p y  o f  th e  d e b a te  fo r  th e  c o m m itte e  file s . T h e  d e b a te  
in c lu d e s  d is c u s s io n  o f  w h e th e r  to  h av e  e le c te d  o ff ic e rs  o th e r  than  th e  g o v e rn o r  a n d  lie u te n a n t 
g o v e rn o r (then  se c re ta ry  o f  sta te), an d  sp ec ifica lly  w h e th e r  to  e le c t an  a tto rn ey  g en e ra l. T w o  s tro n g  
p o in ts  w e re  m a d e  in fav o r o f  the  c o n c ep t o f  an  a p p o in te d  a tto rn e y  g en era l. T h e  firs t p o in t c o n c e rn e d  
th e  n a tu re  o f  th e  o ff ic e  o f  a tto rn e y  g en e ra l. T h o s e  in  fa v o r  o f  an  e le c te d  a tto rn e y  g en e ra l 
c h a ra c te r iz e d  th e  o ff ic e  as th e  "a tto rn e y  fo r the  p e o p le ."  In  th a t c o n n e c tio n , it  w a s  a rg u e d  th a t the  
a tto rn ey  gen era l n ee d ed  a  fran ch ise  to  o ffice  g ran ted  b y  th e  p eo p le  ra th e r  th an  by  the  g o v e rn o r. T h is  
c o n c e p t w a s  s tro n g ly  re fu te d  by  d e leg a te  M c L a u g h lin  w h e n  h e  sa id :

T h e  b lu n t fact is tha t the re  is  a  g en era l m isc o n ce p tio n  as to  the  fu n c tio n  o f  the  
a tto rn e y  g en e ra l. T h e  a tto rn e y  g en e ra l is a  la w y e r  a n d  h is  o p in io n  is  the  
e q u iv a le n t  o f  any  o th e r  law y er's . It c an  b e  a ttac k ed . A n y  re c o m m e n d a tio n  
h e  m a k e s , i f  a c ted  u p o n , can  a lw a y s  b e  a tta c k e d  in th e  c o u rts  by  p r iv a te  
c it iz e n s . H is  o p in io n  is w o rth  the  p a p e r  it is  w ritten  u p o n . It's  im p re s s iv e  
u p o n  th e  s ta te  a n d  th e  o ff ic ia ls  a re  b o u n d  by  it u n til so m e  ira te  ta x p a y e r  
a tta c k s  it a n d  th e  a c tio n s  tak en  u n d e r  th e  a u th o r ity  o f  it, a n d  th e  c o u r ts  c an  
p ro m p tly  o v e rru le  it.

M in u te s  o f  th e  A la s k a  C o n s titu tio n  C o n v e n tio n  a t 2 1 9 6 .

T h e  a tto rn ey  g en era l is  the g o v e rn o r’s c h ie f  legal adv iso r. In th is  c ap ac ity , he  ad v ise s  
no t o n ly  th e  e x e c u tiv e , b u t the  p rin c ip a l d e p a r tm e n t h e a d s  and  s ta te  a g e n c ie s  u n d e r  th e  g o v e rn o r ’s
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s u p e rv is io n . B y  e n jo y in g  th e  c o n fid e n c e  o f  th e  g o v e rn o r , th e  p u b lic  in te re s t is  b e n e fite d  b y  a  
c o n s o lid a te d  la w  o ff ic e  th a t is  b o th  e ff ic ie n t a n d  e c o n o m ic a l.

T h e  se c o n d  p o in t  m a d e  re la te d  to  a c c o u n ta b ili ty  o f  th e  g o v e rn m e n t to  th e  p eo p le . 
C o n v en tio n  d e leg a te s  w e re  p rep a red  to  m a k e  d ras tic  c h a n g es  fro m  the  d iffu se d  fo rm  o f  g o v e rn m e n t 
p ro v id e d  th ro u g h  the  T e rrito ry  o f  A lask a . Y o u  w ill reca ll th a t m a n y  b as ic  s ta te  re sp o n s ib ilitie s  w ere  
u n d e r  fe d e ra l a g e n cy  ju r is d ic t io n . T h e  g o v e rn o r , c o lle c to r  o f  c u s to m s , a d ju ta n t g en e ra l, U .S . 
m a rsh a l, ju d g e s , d is tr ic t  a tto rn e y s , a n d  o th e r  o ff ic ia ls  w e re  fed e ra l a p p o in te e s . T o  d ilu te  the  
a u th o r ity  o f  th e se  fe d e ra lly  a p p o in te d  o ff ic ia ls , th e  te rr ito r ia l  le g is la tu re  p ro v id e d  fo r  a  n u m b e r  o f  
lo c a lly  e le c te d  o ff ic ia ls  in c lu d in g  th e  a tto rn e y  g e n e ra l, tre a su re r , h ig h w a y  e n g in e e r , and  
c o m m is s io n e r  o f  lab o r. A s  a  re s u lt  o f  th is  f ra g m e n ta tio n  o f  a u th o rity , n o  s in g ie  o ff ic e r  w as 
a c c o u n ta b le  fo r  th e  p e rfo rm a n c e  o f  g o v e rn m e n t. T h e  ra tio n a le  fo r  a  m in im u m  n u m b e r  o f  e le c te d  
o ff ic ia ls  w a s  e x p re s se d  b y  D e le g a te  L u n d b o rg  as fo llo w s:

W e  in  o u r  c o m m itte e  fe lt th a t  it  w o u ld  b e  th e  w ish e s  o f  th e  m a jo r ity  o f  the  
C o n v en tio n  to  h a v e  a  s tro n g  e x e c u tiv e . B y  th a t w e  d id  n o t m e a n  a  d ic ta to r, 
o n e  w h o  w o u ld  g e t in to  p o w e r  a n d  be  th e  ab so lu te  p o w e r  in  the  s ta te , b u t one  
w h o  th ro u g h  a p p o in tiv e  p o w e rs  w o u ld  b e  a b le  to  se le c t h is  c o -w o rk e rs  d o w n  
th ro u g h  th e  v a r io u s  o ff ic e s  so  th a t w h e n  th e  s ta te ’s fu n c tio n s  w o u ld  be  
su ccessfu l, w e  c o u ld  sa y  th a t w e  had  a  g o o d  g o v e rn o r , a n d  w h e n  th e y  w o u ld  
n o t be  su c ce ssfu l w e  w o u ld  k n o w  w h o  to  b la m e  a n d  c o u ld  v o te  a c c o rd in g ly  
a t th e  n e x t e le c tio n .

M in u te s  o f  th e  C o n s titu tio n a l C o n v e n tio n  a t 2 2 1 7 . I su b m it  th a t th e se  re a so n s  h av e  c o n tin u e d  
v ia b il i ty  o v e r  4 0  y ea rs  a f te r  th e y  w e re  e x p re sse d . I h av e  a lso  e n c lo se d  a  c o p y  o f  a  tra n sc r ip t o f  
te s tim o n y  o n  a  sen a te  re so lu tio n  o n  th is  su b jec t, and  a  c o p y  o f  an  a rtic le  tha t ap p e are d  on  the  O p in io n  
P a g e  o f  th e  A n c h o ra g e  D a ily  N e w s.

I o f fe r  th e  fo llo w in g  c o m m e n ts  c o n c e rn in g  sp e c if ic  p ro v is io n s  o f  th e  reso lu tio n :

(1 ) T h e  Ju d ic ia ry  C o m m itte e  sh o u ld  c a re fu lly  c o n s id e r  sec . 2 , w h ic h  p ro h ib its  the 
g o v e rn o r  f ro m  re o rg a n iz in g  th e  O ff ic e  o f  th e  A tto rn e y  G e n e ra l. T h is  w o u ld  le a v e  o rg a n iz a tio n  o f  
th e  o f f ic e  e n tire ly  u p  to  th e  a tto rn e y  g e n e ra l a n d  to  a  le s s e r  d e g re e , th e  le g is la tu re , w h ic h  can  
in flu en c e  o rg an iza tio n  b y  p re sc rib in g  c e rta in  d u tie s  b y  law . T h is  in su la tio n  o f  th e  a tto rn e y  g en e ra l 
m ay  b e  d e s ira b le  to  p re se rv e  in d e p e n d e n c e , b u t it  m a y  a lso  c re a te  a  w a ll b e tw e e n  th e  g o v e rn o r  and  
h is  la w y e r th a t c an n o t be  c ro ssed . T h is  c o u ld  c au se  the  g o v e rn o r  to  e s ta b lish  se p a ra te  co u n se l w ith in  
the  O ff ic e  o f  G o v e rn o r  a n d  o th e r  p r in c ip a l d e p a r tm e n ts .

(2 ) S e c tio n  5 o f  th e  re s o lu tio n  p ro v id e s  th a t th e  le g is la tu re  m a y  p re sc rib e  
a d d itio n a l q u a lif ic a tio n s  fo r  th e  O ffic e  o f  the  A tto rn e y  G en era l. P ro p o se d  sec . 2 8 (a). T h is  p io v is io n  
is e x c e e d in g ly  b ro ad , a n d  ten d s to  h a n d  to  th e  leg is la tu re  a  p o w e r  th a t is  n o t g iv e n  fo r  o th e r  s ta tew id e
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o ff ic e h o ld e rs . T h is  p ro v is io n  n e e d s  so m e  d is c u s s io n  in  c o m m itte e  to  d e v e lo p  th e  in te n t o f  the  
sp o n so r.

(3 ) S e c tio n  5 a lso  c o n ta in s  a  p ro v is io n  th a t w ill fu n d a m e n ta lly  a lte r  the  
re s p o n s ib ili t ie s  o f  th e  a tto rn e y  g e n e ra l. In  p ro p o se d  sec. 2 8 (c ) , th e  a tto rn e )  g e n e ra l is  re q u ire d  to 
d efen d  the  s ta te , s ta te  agen cies , p u b lic  c o rp o ra tio n s , o r  a  s ta te  p u b lic  e n te rp rise . N o  m e n tio n  is m ad e  
o f  th e  p o w e r  o f  th e  a tto rn e y  g e n e ra l to  b r in g  su its  o n  b e h a lf  o f  th e  s ta te . T h is  o m is s io n  s h o u ld  b e  
re m e d ie d . I f  th e  le g is la tu re  fa ils  to  p re s c r ib e  o th e r  n o n - litig a tio n  re la te d  d u tie s  fo r  th e  a tto rn e y  
g enera l, the  o ff ic e  w ill d e v o lv e  in to  an  a g en cy  e x c lu s iv e ly  e n g a g ed  in  litig a tio n  o n  b e h a lf  o f  p u b lic  
agencies . T h is  w o u ld  b e  s im ila r  to  th e  U .S . D e p a rtm e n t o f  Ju s tic e , w h ic h  m a y  h a v e  th e  u n in te n d e d  
e ffe c t o f  h a s te n in g  th e  e s ta b lis h m e n t o f  a g e n c y  c o u n s e l in  th e  v a r io u s  p r in c ip a l d e p a r tm e n ts  w h o  
w o u ld  be  re s p o n s ib le  fo r  g e n e ra l a d v ic e  to  a g e n c ie s  n o t in v o lv in g  lit ig a tio n .

(4 ) T h e  reso lu tio n  m a y  h a v e  th e  u n in te n d e d  e ffe c t o f  e x p a n d in g  the  p o w e rs  o f  the  
a tto rn ey  g en e ra l c o n c e rn in g  re p re se n ta tio n  o f  p u b lic  e n titie s  in  c iv il  m a tte rs . T h e  l is t  o f  e n titie s  to 
be  rep re sen ted  b y  th e  e le c ted  a tto rn e y  g en e ra l m e n tio n e d  in  sec . 28  (c) c o u ld  be  in te rp re te d  to  inc lud e  
sta te  sp ec ia l se rv ic e  a reas , an d  s ta te  c h a rte red  c o rp o ra tio n s  n o t c u rre n tly  re p re se n te d  in  l it ig a tio n  by  
th e  O ff ic e  o f  th e  A tto rn e y  G e n e ra l. F o r  e x a m p le , th e  A la s k a  R a ilro a d  C o rp o ra tio n  an d  the  
U n iv e rs ity  o f  A la s k a  a re  ty p ic a lly  re p re se n te d  b y  se p a ra te  c o u n se l.

(5 ) T h e  re q u ire m e n t to  d e fe n d  v io la tio n s  o f  s ta te  c r im in a l la w  in c lu d in g  
in f ra c t io n s  a n d  v io la tio n s  m a y  h a v e  th e  u n in te n d e d  e ffe c t o f  sh if tin g  to  th e  a tto rn e y  g e n e ra l th e  
bu rd en  o f  p ro se c u tin g  m o to r  v e h ic le , tra ff ic  a n d  o th e r  m in o r  o ffe n se s  c h a rg e d  b y  m u n ic ip a l p e a c e  
o ff ic e rs . T h is  w o u ld  h av e  a  s ig n if ic a n t  fisca l e ffe c t o n  th e  b u d g e t o f  th e  O ffic e  o f  th e  A tto rn e y  
G e n e ra l.

T h e  d e p a r tm e n t h as  p re p a re d  a n d  w ill s e p a ra te ly  su b m it a  f isca l n o te  o u tlin in g  th e  
in c rea se d  a p p ro p r ia t io n s  n e e d e d  to  im p le m e n t th e  re s o lu tio n s .

T h a n k  -y o u  fo r  th e  o p p o r tu n ity  to  c o m m e n t on  th e  re so lu tio n .

V e ry  tru ly  y o u rs ,

B R U C E  M . B O T E L H O
A T T O R N E Y  G E N E R A L

B y:

A ss is ta n t A tto rn e y  G e n e ra l
JL B ic lh
E n c lo su re s
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A N  E L E C T E D  A T T O R N E Y  G E N E R A L  IS  A  B A D  ID E A  

B y  H E R B  B E R K O  W IT Z

The fram e rs  o f  the A la ska  C onstitu tion , w ith the bene fit o f  150 years o f  A m e g g ^  
exp e rien ce , p ro v id e d  fo r an a tto rney  genera l appoin ted by the g ove rn o r. Th is cho ice  
com es unde r p e riod ic  attack from  those w ho. lik e  The  V o ic e  o f  The T im es , b e lie ve  that 
an e lec ted  a tto rn ey  genera l w ou ld  better "represent the p eop le ."

That d e fin ite ly  has a n ice ring  to it, but ac tu a lly  how  w ou ld  the state's c h ie f law y e r go 
abou t rep re sen ting  the peop le?

W hen  y o u  ta lk  about any law ye r "rep resen ting" any c lien t y ou  are using a term  o f  art 
w h ich  desc ribes a re la tion sh ip  o f  ab so lu te  lo y a lty . L aw ye rs  w o rry  a lo t about "c o n flic ts  o f  
in terest" because they face s ign ific an t p ro fe ss ion a l and leg a l sanctions i f  they find  
them se lves  a ttem pting  to s im u ltan eou s ly  represent in terests w h ich cannot be re c on c iled . 
F o r  e xam p le , a  law y e r w ho  attempts to rep resent both the husband and w ife  in a d iv o rc e  
ac tion  is begg ing  fo r  troub le  and deserves it when it com es.

It m ay  be to o  m uch  to expect y o u r  law y e r to give y o u  the right answ er 100 pe rcen t o f  
the tim e , but y o u  have the abso lu te  righ t to expect y o u r  law ye r to be lo y a l 100 pe rcen t o f  
the tim e.

N ow  c on s id e r again an e lected a tto rn ey  genera l w ho  supposed ly  represents the p eop le . 
W h a t p e op le ?

U se  o f  that w o rd  is v e ry  s ty lish  (a s  in Peop le 's R e p u b lic ) but it denotes an abstrac tion  
w h ich  does n o t re a l ly  exist. The "p e op le " in A la sk a  a re  seve ra l hund red  thousand 
in d iv id u a ls  w hose  interests sh a rp ly  c on flic t . Som e a re  p ro - li fe  and som e are p ro -ch o ic e . 
S om e  lean  tow a rd  econom ic  d eve lopm en t and som e tow ard  env ironm en ta l p ro tec tion . 
S om e  b en e fit f ro m  b ig gove rnm en t and som e benefit from  sm a ll governm ent.

I t  is im po ss ib le  fo r  the a tto rney g ene ra l to rep resent a ll those p eop le  since no one  can be 
lo y a l to a l l  those  c on flic tin g  in terests. A n  e lected a tto rney  genera l w ho  th eo re tic a lly  
rep resen ts e v e ry o n e  a c tu a lly  rep resen ts no one.

U n d e r o u r  cu rren t system  it is c ry s ta l c le a r w ho the a tto rney genera l rep resents, n am e ly , 
the execu tive  b ranch  o f  state gove rnm en t. W hen  the a tto rney genera l takes a p u b lic  stance 
on  a le g a l issue it re fle c ts  the v iew s o f  the incum bent gove rn o r. W hen  a new  g o v e rn o r 
takes o v e r  and , as now , reta ins the sam e h igh ly  com petent atto rney genera l, the a tto rn ey  
g ene ra l has a new  c lien t and is du ty -b ound  to re fle c t the new  client's v iew s.

N o  one sh o u ld  expect the a tto rney  g ene ra l to be "n eu tra l" since it is not a law yer's  jo b  to 
neu tra l. I f  y o u  don't agree w ith  w hat emanates from  the atto rney genera l's o f f ic e  the 
so lu t io n  is no t a d iffe re n t law ye r, but a d iffe ren t g ove rn o r.



I a m  n o i  s a y in g  th a t  la w y e r s  c a n n o t  b e  n e u t r a l ,  o n ly  th a t  th e y  c a n n o t  b e  n e u t r a l  w h e n  
r e p r e s e n t in g  a  c l i e n t .  W h e n  w e  n e e d  a  n e u t r a l  le g a l  o p in io n  w e  tu rn  to  th e  j u d i c i a l  b r a n c h .  
J u s t  a s  it  is  a  l a w y e r 's  j o b  to  ta k e  s id e s ,  it is  a  j u d g e 's  j o b  n o t  to .

I f  y o u  d i s a g r e e  w i th  th e  a t to rn e y  g e n e r a l 's  le g a l  o p in io n  th e  p r o p e r  w a y  to  o v e r tu r n  th a t  
v ie w  is e i t h e r  w a i t  fo r  th e  n e x t  g u b e r n a to r ia l  e le c t io n  o r  ta k e  th e  m a t te r  to  c o u r t .  T h o s e  
w h o  w h in e  a b o u t  th e  a t to rn e y  g e n e r a l  n o t  r e p r e s e n t in g  th e  p e o p le  r e a l ly  m e a n  th a t  th e  
g o v e r n o r  is  n o t  r e p r e s e n t in g  th e m . W h e n  th e y  a g r e e  w i th  th e  g o v e r n o r  th e n  th e  a t t o r n e y  
g e n e r a l  s e e m s  to  r e p r e s e n t  th e  p e o p le  j u s t  f in e .

T h e  d r a f t e r s  o f  t h e  A la s k a  C o n s t i tu t io n  k n e w  w h a t  th e y  w e re  d o in g . T h e y  s a w  t h a t  in  
s ta te s  w i th  a n  e le c t e d  a t to rn e y  g e n e r a l  y o u  g e t  a  p o l i t ic ia n  w i th  a  la w  d e g re e  r a th e r  th a n  a  
c o m p e te n t  p r a c t i c i n g  a t to rn e y .

E x p e r ie n c e  s h o w s  t h a t  w i th  a n  e le c te d  a t to r n e y  g e n e r a l  y o u  fa c e  p o in t le s s  c o n f l i c t  in  th e  
c o n d u c t  o f  g o v e r n m e n t  w i th  th e  a t to r n e y  g e n e ra l  s p e n d in g  a s  m u c h  t im e  p o s tu r in g  ( a n d  
o f te n  lo o k in g  to  b e  th e  n e x t  g o v e r n o r )  a s  l a w y e r in g .

W h a t  is  m o s t  s u r p r i s in g  to  m e  a s  a  c o n s e r v a t iv e  is th a t  T h e  V o ic e  o f  T h e  T im e s  is  o n e  
o f  t h e  m a j o r  p r o p o n e n t s  o f  a n  e le c t e d  a t to rn e y  g e n e r a l .  I t  is l ib e ra ls  w h o  lo v e  to  h id e  
b e h in d  a m o r p h o u s  c o n c e p ts  l ik e  th e  " p u b lic "  ( e .g .  A .la sk a  P u b l ic  I n te r e s t  R e s e a r c h  
G r o u p )  to  f u r th e r  t h e i r  o w n  a g e n d a .  A  c o n s e r v a t iv e  w h o  ta lk s  a b o u t  A la s k a 's  w o n d e r f u l ly  
d iv e r s e  p o p u la t i o n  a s  th e  p e o p le  g iv e s  a id  a n d  c o m f o r t  to  th o s e  w h o  b e l ie v e  in  g r o u p  
r ig h t s  r a t h e r  t h a n  in d iv id u a l  r ig h ts .

F in a l ly ,  o n e  o f  th e  m o s t  im p o r ta n t  c o n s e r v a t iv e  c r e d o s  is  th a t  i f  s o m e th in g  a in 't  b r o k e  
d o n 't  f ix  it. A l a s k a 's  m e th o d  o f  c h o o s in g  a n  a t to r n e y  g e n e ra l  a in 't  b ro k e . S o  le t 's  n o t  f ix  it.

H e r b  B e r k o w i tz  is  a  la w y e r  in  A n c h o r a g e .
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been the function of all secretaries of state and that is the 
implication of the title. It is a broad general policy-making 
situation and also a program-arranging situation, and it is 
second in command to the governor. Now I think that you could 
either make that office as effective or as ineffective as the 
legislature and the governor desire it to be, but in the 
concept of the strong executive, we had the concept of a 
strong efficient second-in-command.

BUCKALL.W: One more question. Don't you feel that you would
get a better secretary of state if the governor was allowed to 
appoint the secretary of state subject to approval by the 
senate?

V. RIVERS: Well, Mr. President, there we come back again to
that problem of just how strong should a strong executive be. 
Theory and the ideal say that the strong executive should be a 
governor elected with the appointive power of all other 
officials. That has, we believed in the Committee or some of 
us did, there are exceptions, that that had a disadvantage in 
that there was no particular individual known to the people 
who had been exposed to the elective process being prepared to 
succeed to the governor, and we also felt that the people 
wanted an expression in the matter of just more than one 
individual as their elected representative. We also felt that 
an elected representative would make a better second-in- 
command in the absence or the death of the governor, that he 
would have then been elected by the popular will. So whether 
I believe or not that the lieutenant governor should be 
appointed —  personally, my stand was against just the one 
single elective head of government, the governor.
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HELLENTHAL: I hesitate to talk on this because I think this
is a wonderful enactment, and this is the only amendment that 
I have to offer to the entire matter, but I think it is basic. 
Now, therefore, I should like the indulgence of the delegates. 
Now, at the outset I favor a strong executive, never an 
absolute executive, and I don't think that the amendment would 
call for an absolute executive. I favor that the attorney 
general be appointed, that all other department heads be 
appointed, and I have no other amendment to offer. I do not 
intend to follow this up, to use this as a play to get the 
attorney general elected, no. I believe in a strong 
executive. Now, this proposed proposal has many implications. 
Mr. Buckalew used the word "deal" several times, and the 
political implications are not encouraging in this proposal.

PRESIDENT EGAN: Do you mean in this section?

HELLENTHAL: In the committee section, yes. I dispute the
fact that the secretary of state would be elected by the 
people, which was stressed. It would not be exactly by the 
people. It would be a package deal. You would have to take 
him along with the governor, kind of a "buddy" system in the 
state, and the people would have nothing to do other than to 
elect their delegates at a caucus to the political convention, 
which would choose the "buddy", and I don't think that is very 
good. I don't think that is very good at all. Another point 
is this: It is a unique plan. Only one state in the entire
United States seems to favor this system. Now, seven or 
eight, it is true, elect their secretary of state, but the 
"buddy" system is only found in one state. Now, why not just 
simply, and I don't think language is even necessary in the 
constitution, why don't we just let our governor hire someone 
to help him and fire him when he does not want him. Let him 
hire such other administrative assistants as he wants. What 
is wrong with that? It is conceivable that these pals might 
split up some time, that has happened before in politics, and 
go in different directions. Then where would we be? I don't 
particularly like this amendment, rather this section, and I 
don't think the alternative is despotism. I think that if we 
permit the governor to hire his assistants that we will secure



efficiency; we will eliminate a tendency towards a rather 
undesirable political scheming process, and I think that, we 
will bring about much better government.

PRESIDENT EGAN: Is there anyone else who has not been heard
who wishes to be heard? Mr. Harris.

HARRIS: Being on the Committee that helped devise this plan,
that we are now working over, we took quite a few things into
consideration before adopting this particular plan. In the
first place, under our apportionment article, which we knew
something of before we adopted this plan, there has to be some
succession.
* * * * * * * * * * *
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NORDALE: Mr. President, I feel too that this should be given
a little more thought, but I would like to say this: When we 
started, and I think the Committee members will agree with me, 
we were quite pleased with New Jersey because we felt it was a 
modern constitution and in New Jersey the governor is the only 
elected official. No other official is mentioned, I believe, 
except for perhaps a limitation on his being removed from 
office or something of that sort. But feeling that perhaps 
there were people in Alaska who felt that they wanted to elect 
the lieutenant governor or the succeeding officer, we 
introduced this idea of having two people who would run 
together, and so we devised this particular system to try to 
keep from weakening the governor and still please the people
who might want to vote for his successor.
* * * * * * * * * * *
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NORDALE: Mr. President, I seem to be doing a lot of the
talking. One of the reasons we called this particular 
official a secretary of state was that we did not want to have 
a lieutenant governor sitting and doing nothing. Now if you 
don't let the legislature prescribe something for him to do, 
he is going to be, in effect, a lieutenant governor, and the 
legislature could very well set up a department under somebody 
who is not called a secretary of state who would do all the 
work that a secretary of state normally does, and we would be 
right back with a lieutenant governor that most states are 
saddled with.



McLAUGHLIN: Mr. President, I'm in favor of Mr. Buckalew's
motion to strike that on the theory that if we are going to 
have a strong executive, I believe that the executive should 
not be burdened with a crown prince who substantially would be 
dictated by the
• i e ' k ' t e ' k ' k ' k ' k ' k ' k ' k ' k
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body that runs or supports the governor. Normally, that 
second-in-command is someone who is picked, not because of 
ability, but because of political considerations. He 
inevitably will come from a different part of the state, or



appeal to that class of voters which the candidate for 
■governor does not appeal to. It's a history of the Vice 
Presidency/ and I suspect it would be the history here. We 
would not have as a successor a strong secretary of state; he 
would make a poor governor largely because the consideration 
of his selection would be political. On the other hand, I 
believe that the governor has a right, after election, to 
appoint him; I also believe in conformity. I also believe 
that if we are going to have an elective governor that he 
should appoint every member of his cabinet, and that includes 
the attorney general. _That is, you give him the power, if you
vote 'lor nim ana nim alone, and not on the basis of the man
who is supporting him, I believe that you will get an 
independent strong governor. And if you give him the power to 
appoint all of his cabinet, then in effect what you have done,
you make him run on his record, but if we are going to talk
about a strong executive and then dilute the thing by 
permitting every other cabinet member to run, you haven't got 
a strong executive at all, and apparently many of the 
decisions that we made here prior to this have been based upon 
the assumption that we should have a strong executive. I will 
vote for Mr. Buckalew's amendment on the theory that it will 
make the executive strong.
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Judge Stewart: Gentleman, this is a subject that I've contemplated

an I been concerned about for at least 50 years and in the

course of that time I have become adamantly opposed to the 

idea of electing the attorney general. In order to express

adequately my views, it's desirable to go back to the very

roots of the scheme of American government, both state and 

national: the idea of three separate branches with checks and 

balances among and between them. I propose to address the 

subject at several levels: the basic theory; Alaskan

governmental history; personal and practical experience with 

the alternative systems; leading opinions of prominent 

students of the subject; observation on consequences of such 

a scheme; explanations of examples from other states; and 

miscellaneous observations.

The basic theory is set out in The Federalist, in the papers 

written by Alexander Hamilton, primarily No. 70, dated March 

18, 1788.

"There is an idea, which is not without its advocates, 

that a vigorous executive is inconsistent with the genius 

of republican government. The enlightened well wishers 

to this species of government must at least hope » lat the 

supposition is destitute in foundation; since they can 

never admit its trials without at the same time admitting 

condemnation of their own principles...."

It is worth noting that word "republican" with a small "r". Ours 

is a government of representatives, not a true democracy, which 

would be like a New England town meeting, where all the townspeople 

gather to discuss and vote on the issues. Obviously, this is not 

possible at the national level, nor in large cities, nor in the 

whole State of Alaska. The critical complex decision, such as on 

the structure of the executive branch, must be made by the 

representatives of the people, and that is you.
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. .Energy in the executive is a leading character in the 

definition of good government. It is essential to the 

protection of the community against foreign attacks: it

is not less essential to the steady administration of the 

laws, to the protection of property against those 

irregular and high-handed combinations, which sometimes 

interrupt the ordinary course of justice, to the security 

of liberty against the enterprises and assaults of 

ambition, effaction and of anarchy.

A feeble executive implies a feeble execution of the 

government. A feeble execution is but another phrase for 

a bad execution: and a government ill executed, whatever

it may be in theory, must be in practice a bad 

government.

The ingredients which constitute energy in the executive 

are unity - duration - an adequate provision for its 

support - competent powers. The ingredients which 

constitute safety in the republican sense are, a due 

dependence on the people - a due responsibility.

Those politicians and statesmen, who have been the most 

celebrated for the soundness of their principles, and for 

the justness of their views, have declared in favor of a 

single executive and a numerous legislative. They have 

with great propriety considered energy as the most 

necessary qualification of the former, and have regarded 

this as most applicable to power in a single hand; while 

they have with equal propriety considered the latter as 

best adapted to deliberation and wisdom, and best 

calculated to conciliate the confidence of the people, 

and to secure their privileges and interests.

S e n a te  J u d i c i a r y -  2  - F e b r u a r y  2 6 ,  1 9 9 7



This unity may be destroyed in two ways; either by 

vesting the power in two or more magistrates of equal 

dignity and authority; or by vesting it ostensibly in one 

man, subject in whole or in part to the control and 

cooperation of others, in the capacity of counsellors, to 

him. Of the first, the two counsels of Rome may serve as 

an example; of the last we shall fir.d examples in the 

constitutions of several of the states."

The Constitutional Convention delegates debated this issue 

intensely. It was the single focus of the committee on the 

executive branch. In addition, the full Convention itself 

intensely scrutinized it for at least one full day. Committee 

debates during the Convention could not be recorded, therefore

Mr. Baldwin's transcript is of the debate by the full

Convention. The delegates were lead by George McLaughlin who 

said:

The blunt fact is that there is a general misconception

as to the function of the attorney general. The attorney

general is a lawyer and his opinion is the equivalent of 

any other lawyer's. It can be attacked. Any 

recommendation he makes, if acted upon, can always be 

attacked in the courts by private citizens. His opinion 

is (I think there was an omission here -- "barely") worth 

the paper it is written upon. It's impressive upon the 

state and the officials are bound by it until some irate 

taxpayer attacks it and the actions taken under the 

authority of it, and the courts can promptly overrule it.

The concept of an attorney general's opinion must not be 

confused with a judicial opinion. A judicial opinion covers 

two sides - and reviews adversarial treatment of an issue, and 

is binding. That does not happen in an AG's opinion - no one 

is bound by an attorney general's opinion.
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There is a good example of the exercise of energy by the 

Governor. Alaska spent millions pursuing claims against oil 

companies. Governor Hickel and Attorney General Cole settled 

those cases through an energetic exercise of authority. That 

kind cf energy would be frustrated if the two positions were 

at odds. The decision to settle was a policy decision and a 

loyal attorney general executed it for the Governor.

The Governor is the person charged by the people to fix and 

carry out state policy. The Governor is accountable to the 

people. An elected attorney general could undercut the 

Governor and hinder his ability to execute policy. If an 

attorney general cannot support the governor's policy, he must 

resign.

There are many authorities opposed to electing the attorney 

general. Thomas Dewey, a friend of Ernest Gruening, was 

defeated by Harry Truman in 1943. He came to Alaska to visit 

Gruening and knew statehood was sought. His advice was, from 

his experience as Governor of New York, "Whatever you do, do 

not elect the attorney general." Jay Hammond is adamantly 

opposed to the election of the attorney general. Recently, he 

was my houseguest for several days, and we discussed this 

matter. He said that although he was a Republican, he 

appointed Av Gross, a Democrat, as Attorney General, knowing 

of his abilities. Republicans objected, but Gross was one of 

the best attorneys general.

There is a good analogy. A corporation, such as IBM, hires a 

CEO to fix and carry out the policies of the Board of 

Directors. The CEO can be likened to the Governor, while the 

Board of Directors to the Legislature, and the stockholders to 

the general public. If the chief counsel to the CEO were to 

be elected by the stockholders, it wouldn't work because
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stockholders are simply not able to determine who should be in 

that position.

TAPE 97-13, SIDE B

We have this big enterprise of the State:- to have its chief 

counsel elected by thousands upon thousands of people who 

can't possibly know the merits of the individual candidates 

for elected attorney general and could not possibly be a 

reliable determinant of who ought to be the Governor's 

counsel.

I hear it said, "But there are 40 states that elect the 

Attorney General." In order to understand that, we need to 

lock at history. Those previsions were put there in the 19th 

Century. It may be that there are one or two in the early 

part of the 20th Century but the modern Constitutions of the 

20th Century do not do that, because they have the benefit of 

hindsight and saw the problems that evolved from this kind of 

a governmental structure. Probably the leading Constitutional 

Convention was that of New Jersey, which I think was in 1946, 

and New Jersey did exactly what we subsequently did, and 

structured an executive branch with a single unified head who 

can choose who should be his associates and who then is held 

accountable, responsible to the electorate for what he does. 

As I said earlier, it's a mistaken notion somehow of democracy 

- that somehow the people are going to get a representation 

that is more democratic - small "d" - if they elect the

attorney general. Believe me, it's not so. That's a failure 

to understand the role of the attorney general. Citizens from 

the street can't go in and ask the attorney general for an 

opinion. He would say, "That's not my job." Surely, he 

represents the people but he only does that through his boss, 

the Governor, who likewise represents the people, more broadly 

than he does.
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There's another aspect to it. If you elect the attorney 

general, that cuts across the entire spectrum of the executive 

branch.

It affects the opinions that are given to each and every 

department, each and every functionary in the executive 

branch. When I was an assistant attorney general - there were 

two of us at the time - a gentleman named John Dimond and I 

were the assistant attorneys general. And we saw our boss, J. 

Gerald Williams, interpose his own policy ideas, inject them 

into the operations of the departments he was giving advice to 

without any regard for what the Governor's ideas might be on 

that subject. Such a person is just as likely to adopt his 

own ideas, his own philosophy, and be no more representative 

of the people than the Governor is.

There's a corollary to this that I don't know whether you've 

ever looked at. The history of Alaska, the government of 

Alaska, has been that the Legislature looks to the Attorney 

General for opinions. I'm here to suggest to you that that's 

wrong. You should have your own counsel. The Senate should 

have its own counsel; the House should have its own counsel, 

because sometimes the ideas of the Senate and tht ideas of the 

House are not commensurate. You need independent legal 

advice. You should not be looking to the opinions of the 

attorney general as your authority on the law that you want to 

deal with. Even if you don't create a full time position, 

even if you only had contract counsel, you should have counsel 

whose loyalty is to you as his client. Any of you that have 

reason to consult with attorneys know that your attorney must 

be loyal to you, and this proposition, this SJR 10, would 

render the Governor having an attorney who is not loyal to 

him, and that simply doesn't work. It would be, in my view, 

one of the single most damaging things that you could possibly
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do to the structure of our state government, which I think has 

been highly successful since we became a state in 1959. That 

would be disrupted forever.

It's not the kind of a preposition you can put out to the 

people. We have a republican form of government. It's your 

responsibility to make this decision. It's the kind of thing, 

maybe I have suggested to you, the degree of sophistication, 

historical knowledge, philosophical concepts, if you will, 

that are required to penetrate this maze, to get beyond that 

simplistic, naive statement: the attorney general represents 

the people. Surely he dees, but through the medium of his 

governor, not directly. This kind of a proposition, as I say, 

put out to the voters at large,- how can you adequately explain 

it? The newspapers wouldn't do it for you. The An*_ rage 

Times had an editorial on this proposition about three weeks 

ago and I read it, and I became immediately, deeply concerned. 

It's come up not infrequently over the last 35 years.

I happened to get well acquainted with a gentleman named Bill 

Allen, who is the CEO of VECO, also the owner of the Anchorage 

Times. I called - (I sat with him through several days of 

meetings on the Governor's Advisory Task Force on Tort Reform 

during the fall) . I had never known him before and I got 

acquainted with him, so I called him and said, "Bill, I need 

to talk with you about this editorial. I think that you may 

not really understand all of the implications of what's being 

proposed." And so I have an appointment to sit down with him 

next Monday. I hope to enlighten him a little bit on all 

that's involved here.

There's another danger, and having sat, as you people do, on 

a legislative committee, I'm extremely sensitive of it, and 

aware of it. This proposition goes to the very heart of the 

structure of our government. You cannot possibly adequately
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consider it, unless you reject it, as I hope you do, in the 

course of an afternoon, in the course of listening to two or 

three bozos like me. You cannot just talk about it. It 

requires careful thought and study.

Let me divert for a moment. About four years ago, a little 

mere than four years ago, there was a proposition put before 

the Legislature, to amend the Constitution oy the initiative. 

This, likewise, was deeply- disturbing to me because 

initiatives do not get the crucible of treatment that you 

people are able to give to legislative measures. You get bad 

law from the initiatives. You get bad constitutional 

amendments. Look at the Budget Reserve amendment. Have you 

tried to read that and make sense of its language? That's the 

kind of thing that emanates from inadequate, surface treatment 

of this kind of a subject. Ramona Barnes was the Speaker at 

the time that was introduced, and she asked Gail Phillips, and 

me, and a gentleman from Anchorage named Ken Jacobus, and Fran 

Ulmer, who was the Minority Leader of the House at the time, 

and I think there was maybe one other person, to sit on a 

committee to advise the Legislature what they should do about 

this proposal to amend the Constitution by the initiative. 

And we spent - this committee spent a lot of time considering 

that and we came up with a recommendation. I'm net suggesting 

that you take up that subject again, but I do think that you 

might be interested in the recommendation that we made, and 

that is that if there is a proposition like this, seriously to 

amend the constitution, that it should never be acted upon by 

the first session of the Legislature. I h should be referred 

to a, if you will, an ad hoc committee, or maybe a standing 

committee if you want, to consider in the interim, between the 

two sessions. Take it to the public, study it, scrutinize it 

in depth. Don't act upon it until the second session of the 

Legislature. If you have inclination to move this forward, 

and I hope you don't, I would suggest that you consider that

S e n a te  J u d i c i a r y  -  8 -  F e b r u a r y  2 6 ,  1 9 9 7



kind of an approach in order that it get truly in-depth 

consideration and treatment before you willy-nilly go into 

restructuring what I think has been a pretty successful state 

government.

I've talked tco long, but I hope, maybe, I might have given 

some insight that might not ordinarily appear to the people 

that, I think, are making a shallow motion, here, as it were - 

- haven't really looked into what the history has been. Can 

you imagine the uproar that would occur if it were proposed on 

the national level - to elect the attorney general of the 

United States - to the President - an attorney that was not 

loyal to his program? There's no more reason to elect cur 

attorney general than there is to elect the Attorney General 

of the United States. When Hamilton wrote what I quoted to 

you, and I think it's well worth your time to read The 

Federalist paper #70, if you really want to understand the 

concepts that went into this. The sound foundation for cur 

executive branch was laid. We should not abandon it. Thank 

you.

SENATOR TAYLOR: Thank you Judge Stewart, I appreciate you being

here. I know, because you and I have discussed this many

times in the past, your comments and thoughts have always

been, and are mine, on this subject, and I know you were 

disappointed to see my name there as a co-sponsor. And I

share the reverence that you have for the framework of our

government and the work that our forefathers put into it, and 

you specifically put into it. However, Judge Stewart, in my 

wildest dreams, I never would have conceived cf electing a 

governor, who by slight of hand, would prevent a Legislature 

from exercising its power of confirmation. That's another 

significant power that we have over the Governor's selection 

of an attorney general, and that did occur. And then to 

watch, and have that Attorney General appear before both joint
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house and senate committees, and individual committees, ar.d 

admit that cases significant to the organic base of this 

State, the very Constitution that protects him, and the 

Attorney General, and to admit that those cases were 

dismissed, or claims not brought solely for political 

purposes, so motivated me that I introduced legislation over 

the last two years to create what I called a Constitutional 

Defense Council - a group of people, that when and if the 

Governor and his Attorney General abandon our State 

Constitution, that they could step in and act to protect that 

document. I figure that was kind of a halfway ground, at 

least, that might pick up, what I would hope would be rare 

instances. And I submit to you that this measure will do the 

damage that you are suggesting. I don't doubt that, but our 

constitutional framework in this State, in my opinion, all of 

that hard work that was done, and all of its predecessors, 

were based upon an assumption that the people who occupied 

that position would have integrity toward the office and the 

Constitution they were sworn to protect. You made reference 

to a statement that an Attorney General, finding himself in a 

compromising position between the Constitution and his 

Governor, should resign. And I submit to you that's correct. 

People of integrity would resign rather than dismiss cases for 

political purposes. Instead, I find today our Constitution is 

being used as a shield and a mirror in what appears to be a 

tragic game of smoke and mirrors where the Governor hides 

behind the AG and the AG hides behind the law. As a former 

attorney general told me, specifically, he said the current 

Attorney General loves his job more than he loves the 

Constitution and that frightens me greatly. I remember 

arguing these points with Dick Randolph, who almost 20 years 

ago, was trumpeting around the State with basically the same 

concept and I was going out front and carrying some of the 

same arguments that you've carried so beautifully before the 

committee today. But for those actions, I would never even
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very desperate step. And yet, to suggest that this Governor 

and this Attorney General will somehow be held accountable - 

I don't know hew much more of our constitutional framework we 

can afford to have sold down the drain in one federal court 

case after another or how much of it will even be retrievable 

by the next Administration. How many of these decisions will 

become precedent against our State as we attempt to exercise 

the very same framework of concepts that we had. There was 

testimony given by this Governor before bodies of Congress in 

just the last year where he pledged that he would not bring 

any suit against Congress should they destroy the 90/10 split 

- one of the most organic concepts that this State was based 

upon in its relationship with the federal government. How 

long could you allow that forfeiting of that exercise of this 

State's rights to go on before latch is attached, before 

precedent is developed to the extent where no future governor 

could ever go back and revisit that and attempt to protect the 

future heritage of the State? I don't know - I don't knew the 

answers to those questions. I consider this desperate action.

I really do, and I keep in mind your comments and I really 

thank you so much for taking the time you have today to bring 

those words to us because I don't do this, or don't suggest 

this form of legislation lightly, but I am fearful of where we 

will be without it should we ever elect similar people to 

office.

JUDGE STEWART: I can't argue with you about the particular cases.

I'm not familiar with them. I'm surprised if there weren't 

some judicial remedy, if indeed the Attorney General, or the 

Governor, is violating those constitutional concepts.

SENATOR TAYLOR: I think there is, but I think the only judicial

remedy that is left at this point is also a desperate act, and 

that would be impeachment.
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JUDGE STEWART: And then I would say if you were to do this, this

carries on...

SENATOR TAYLOR: much longer than an impeachment would - I

appreciate it.

JUDGE STEWART: I'd be glad to answer any questions if ...

SENATOR TAYLOR: Are there any questions? Yes, Senator Parnell...

SENATOR PARNELL: I think I just would join you and speak for the

committee in saying that you have provided some of the most 

thoughtful and most clear testimony of anybody I've ever heard 

in these committee rooms and I just want to say thank you and 

we appreciate hearing you.

JUDGE STEWART: I appreciate your consideration.
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Grants Pass, Oregon 
February 19, 1983

TO MY FRIENDS IN THE ALASKA LEGISLATURE:

Almost thirty years ago I proposed that the state of 
Alaska elect its attorney general. Although my proposal 
was finally rejected by the Constitutional Convention in 
1956, I have never abandoned my conviction that the 
attorney general should be "the people's attorney," 
elected by and responsible to the citizens of Alaska.

For that reason, I am pleased to support House Joint 
Resolution 7, which proposes an amendment to the state 
constitution providing for the election of the attorney 
ge'1 eral. HJR 7, if approved by both houses, would allow 
the electorate to determine the nature of the state's 
highest law enforcement officer.

I urge every legislator to fully consider this important 
bill. If you decide that your constituents deserve a truly 
impartial attorney general who is ultimately responsible 
to the people, then I encourage you to support the 
passage of HJR 7.

’Thank you for your attention.

Respectfully,

Delegate, Alaska Constitutional 
Convention (1955-56)
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counter to the experience of most states in deliberately doing 
that. That is, I d o n’t think the adjutant general should be 
any different from the head of a department, as he would be in
the state, and I think that he should be ratified, and I believe
that Mr. Hellenthal's objection largely is to an expression such 
as "flag officers". If that i3 an objection, it can be cleared 
up by generic words in Style and Drafting. I oppose the amend­
ment as being contrary to what we have done here in the past 
as to other officers.

PRESIDENT EGAN: The question i3, "Shall the proposed amend­
ment as offered by Mr. Hellenthal be adopted by the Convention?" 
All In favor of the adoption of the proposed amendment will 
signify by saying "aye", all opposed "no". The "noes" have it 
and the proposed amendment has failed of adoption. Are there
other amendments to Section 10 or Section 11? If not, are there
amendments to Section 12? Section 13? Section 14? Section 15? 
Section 1 6 ? Mr. Metcalf.

METCALF: May I ask Mr. Rivers a question?

PRESIDENT EGAN: You may, Mr. Metcalf.

METCALF: M r’. Victor Rivers, you say the head of each principal
department, does that include the attorney general?

V. RIVERS: By specific mention of the will of this body the
attorney general is not included in this section.

METCALF: Does he have to be confirmed by the senate at all, or
the legislature?

V. RIVERS: Insofar as he would fall under the head of one of
the principal departments, I assume he would..

METCALF: You assume he would be one of the heads of the prin­
cipal departments?

V. RIVERS: It Is merely an assumption*

PRESIDENT EGAN: Mr. Metcalf.

METCALF: The attorney general question worries me very much,
and I would like to submit a small amendment. It i3 three 
words, that is all.

PRESIDENT EGAN: Would you submit it please, Mr. Metcalf.

CHIEF CLERK: "Section 16, page 7,’ line 14, immediately follow­
ing the word 'Department*, insert the phrase 'including the 
attorney general1."

PRESIDENT EGAN: Mr. Metcalf, what i3 your pleasure?
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METCALF: I move that it be adopted and ask unanimous consent.

BUCKALEW: Objection.

DOOGAN: Point of order.

PRESIDENT EGAN: Objection is heard. Your point of order, Mr.
Doogan.

KNIGHT: I second the motion.

DOOGAN: My point of order is that we have already considered
this matter once, and I take exception to the remarks by the 
Chairman of the Legislative Committee in that this body by 
their action implied that the attorney general would not be 
one of those principal departments. I take exception for this 
reason: that is,as it was so aptly pointed out by Mr. Davis,
the thing they did not want to do was to set up the attorney 
general's office in the constitution but it could be set up 
as one of the principal departments.

PRESIDENT EGAN: As to the point of order raised by Mr. Doogan,
we did consider spelling out that there be an attorney general 
once before in this section, did we not? Mr. Ralph Rivers.

R. RIVERS: I was about to offer an amendment so I got talked
out of it, so it Is the first time It has come up.

PRESIDENT EGAN: If this is the first time, the point of order
would not be well taken at this time. Mr. Taylor.

TAYLOR: I was going to raise the same point of order as Mr.
Doogan, but I think I am going to go even further because there 
was a specific amendment offered to provide for the establish­
ment of an elected attorney general.

PRESIDENT' EGAN: This does not say though, Mr. Taylor, that he
would have to be an elected a t t o r n e y  general.

TAYLOR: Mr. Barr's motion to adopt an amendment to that effect
would b e . -

PRESIDENT EGAN: But Mr. Metcalf's amendment does not include
anything of that nature, so the amendment would be in order 
at this time, Mr. Taylor. Is there discussion of the proposed 
amendment as offered by Mr. Metcalf? Mr. Metcalf.

METCALF: I feel that mention of the attorney general's office
should be made because we have mentioned It in the proposal 
under direct legislation, and In initiative and referendum,I 
think we mentioned it once or twice there. I am confused as 
to whether the senate is to ratify the nomination once every 
two years or once every four years. I am in a state of confusion
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and I would like to have this spelled out a little more as 
far as this important office is concerned. That's my feeling 
on the matter.

PRESIDENT EGAN: Mr. Taylor.

TAYLOR: May I speak on this matter now. I don't believe that
it is necessary to put an attorney general in there. If you 
do that you might as well put all the branches you are going 
to have, all the principal branches of the executive department 
in because it naturally falls into the category of one of the 
principal branches of the legislature, and I think we consid­
ered that the other day. It was felt that It was a legal 
department of the executive branch and should not be necessarily 
named because the governor would have the right under our pre­
sent article to appoint the attorney general who sets up the 
legal department of the executive department, and I can't see 
whether if you add that attorney general on there Including 
the attorney general, you had better put it including the high­
way department and all other things. I think we should leave 
it the way it is, and the other things will naturally follow 
and fall into the proper category.

PRESIDENT EGAN: The question Is, "Shall the proposed amendment
as offered by Mr. Metcalf be adopted by the Convention?" All 
those In favor of the adoption of the proposed amendment will 
signify by saying "aye", all opposed by saying "no"'. The 
"noes" have it and the proposed amendment has failed of adop­
tion. Are there other amendments to Section 1 6 ? If not, are 
there amendments to Section 17? Amendments to Section 18?
Mr. Sundborg.

SUNDBORG: Mr. President, I have an amendment.

PRESIDENT EGAN: The Chief Clerk may read the proposed amendment
as offered by Mr. Sundborg.

CHIEF CLERK: "Strike Section 18 and substitute the following: 
'Section 18. The Governor may make ad interim appointments to 
fill vacancies occurring during a recess of the legislature in 
offices requiring confirmation of either or both houses of the 
legislature. The duration of such appointments shall be pres­
cribed by l a w . '"

SUNDBORG: Mr. President, I move the adoption of the amendment.

R. RIVERS: I second the motion.

PRESIDENT EGAN: Mr. Sundborg moves the adoption of the proposed
amendment* Mr. Rivers seconds the motion. The motion 13 open 
for discussion. Mr. Sundborg.

SUNDBORG: Mr. President, a little while ago I submitted another
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signify by saying 'aye", all opposed by saying "no". The "ayes" 
have it and the proposed amendment is ordered adopted. Are 
there amendments to Section 14? Mr. Barr.

BARR: Mr. President, I have an amendment to Insert after Sec­
tion 13. It is on the Secretary's desk.

PRESIDENT EGAN: Between Section 13 and Section 14?

BARR: Yes, it will be a new Section 14.

PRESIDENT EGAN: The Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Page 6, line 16, after Section 13> insert a new
Section 14, and renumber the following sections accordingly: "An
Attorney General shall be elected at the same time and in the
same manner as the Governor, and his term of office shall be
four years. He shall be the chief law officer of the State, 
shall represent the State in all courts of law, and shall see 
that all laws are uniformly and adequately enforced throughout 
the State. He shall be legal advisor to the Legislature and all 
State officers, and shall perform such other duties as may be 

■ prescribed by law. He shall be responsible to the Governor and 
the Legislature for the faithful performance of his duties. The 
Attorney General shall receive for his services a compensation 
fixed by the Legislature which shall not be increased or diminish­
ed during his term of office. He shall devote his full time to 
his office and shall not receive any salary, fees or other co m­
pensation from any other source. In case of vacancy in the office
of Attorney General for any cause, the Governor shall appoint his 
successor to complete the term of office with the consent of a 
majority of both Houses of the Legislature in joint session 
assembled, or, when not in session, a poll of the members may be 
taken by mall by the President of the Senate and Speaker of the 
House."

PRESIDENT EGAN: What is your pleasure, Mr. Barr?

BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I’ll second the motion.

PRESIDENT EGAN: Mr. Knight seconds the motion. The amendment
is open for discussion. Mr. Barr.

BARR: Mr. President, a3 this is rather a long amendment —
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PRESIDENT FGAN: The Chair would like to make an announcement at
this time, before you proceed, Mr. Barr. The News Miner just 
called and Guy Rivers, brother of Vic and Ralph, was found alive 
and safe about 30 minutes ago. (Applause) He has been picked 
up and is now on his way back to Fairbanks. Mr. Barr.

BARR: I have had placed on all the delegates’ desks a mimeo­
graphed copy of the text of this amendment. It is not the c o m­
plete amendment showing the lines and paragraph, it is merely 
the text. It provides for the election of the attorney general, 
that is the gist of it. He shall be elected at the same time 
and manner as the governor. He shall be legal adviser to the 
legislature and all state officers, and shall perform such other 
duties as may be prescribed by law. It outlines his duties and 
it provides for his replacement in case there is a vacancy. Now, 
in presenting this amendment, I do not go against the thought 
of the Executive Committee in that we should have a strong exe­
cutive. Some people will think so. I went along with their 
committee report and I still do not disagree with it; however, 
the reason I decided finally to put this amendment in was the 
fact that I met innumerable people, speaking to them privately, 
.who thought that the attorney general should be elected. In 
fact, they stated it in broader terms, they said they would like 
to elect more officials than the state governor. None of them 
stated that they wanted to elect as many as we have now, that 
they wanted to reduce the governor’s power, but they thought 
they should elect enough so that they felt they had a hand in 
the government themselves. I felt that if another official 
should be elected, it should be the attorney general. Why the 
attorney general? Because all these other department heads are 
there expressly to carry out the governor's program and should 
agree with him in every detail on his policy. That makes up a 
good working team. The attorney general also should work with 
the governor, he is the governor's legal counsel and the legis­
lature's legal counsel and also counsel for all the department 
heads, but he has one other duty that does not quite conform to 
the usual idea of a department head's duty under administration 
and that is, he is called upon to interpret the law at times.
That is a semijudiciary function, I would call it, although it's 
not final. It is a temporary decision and may be taken into the 
courts. In interpreting the law, he should be impartial. Many 
times, of course, the governor might ask him to interpret the 
law to be sure that he is on the right ground when he proposes 
something. In case v/e had a governor who wanted to bulldoze 
something through anyhow, if it were a little bit questionable, 
the attorney general might feel that he was obligated to the 
governor if he were appointed and his opinion might be biased a 
little bit. I wouldn't say that he would flout the law, but he 
could be biased a little bit to either one side or the other.
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And even if he were entirely honest and tried to render an im­
partial decision, I'm afraid his conscience would hurt him a 
little bit because he was obligated to the governor and went 
against the governor's wishes, so to remove him from that e m­
barrassing position, I thinlc that he should be elected. Now 
I grant you in electing any man we cannot be sure that we will 
get a good man, and on the other hand, by appointment we cannot 
Insure that we will get a good man, but I believe that if we 
are going to elect another official because the people want it, 
then it should be the attorney general.

PRESIDENT EGAN: Any further discussion? Mr. Marston.

MARSTON: Mr. President, if my recollection is right, in the past
14 years that I have definite recollection of, there have been 
only two attorney generals and the reason is that they Just can't 
get attorneys to run for that job. I'd want to know that there 
are attorneys that will step up and lend themselves to be elect­
ed to that job before we pass on this. I have no argument with 
the mover of this amendment, Mr. Barr, except that is information 
that I would like to have. Maybe we have some lawyers here that 
could enlighten me on that.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: Mr. President, I think I could answer that. All the
lawyers that favor the amendment will probably stand up, and 
those who don't will sit down. (Laughter)

PRESIDENT EGAN: The Convention will come to order. Is there
further discussion of the proposed amendment? Mr. Nolan.

NOLAN: Mr. President, at a meeting that I had, I think there
were 12 people there on an hour and a half's notice, that was 
the one thing they were unanimous on. They wanted the attorney 
general elected by the people. They seem to think it was the 
one independent arm that they would have, and for that reason 
they were unanimous that the attorney general should be elected, 
and therefore I think I will support Mr. Barr's amendment.

PRESIDENT EGAN: Mr. McLaughlin.

McLAUGHLIN: Mr. President, I voted against the governor and
secretary of state as co-runners on the belief that vie had 
merely one elective office in the executive arm and that would 
suffice, because my other voting had been predicated, and other 
proposals had been predicated, on that belief we were going to 
have a strong executive. This is merely the introduction to 
other offices. I notice we have a Delegate Proposal No. 45 sub­
mitted by Mr, Barr, and we have a Delegate Proposal No. 44 also,
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providing for the election of a commissioner of labor. If we 
yield ground in one respect, we might as well elect our com­
missioner of welfare, our commissioner of education, and having 
provided those, I feel that we should go right down the list 
and completely dissipate the theory upon which the voting has 
taken place. It was with reluctance that I even voted in favor 
of the secretary of state as a co-runner for the governor. I 
am violently opposed to the election of the attorney general.
I d o n’t think the election of him accomplishes any purpose.
The blunt feet is that there is a general misconception as to 
the function of the attorney general. The attorney general is 
a lawyer and his opinion is the equivalent of any other lawyer's. 
It can be attacked. Any recommendation he makes, if acted upon, 
can always be attacked in the courts by private citizens. His 
opinion is worth the paper it is written upon. It's impressive 
upon the state and the officials are bound by it until some 
irate taxpayer attacks it and the actions taken under the 
authority of it, and the courts can promptly overrule it. There 
is a misconception about the function of the attorney general, 
his functions are not quasi-judicial. He is another attorney 
giving an opinion, and if you could assure yourselves that he 
would have the wisdom of a deus, those lawyers don't exist in 
'Alaska as it has been evidenced by the variety of opinions ex­
pressed here before this body. I do oppose it, I think if we 
are going to have an attorney general, the power should be vested 
in the governor to appoint him, and that is without any screening 
by any judicial council or anything of the sort. If you're going 
to elect him, elect him, but by and large if you're creating a 
strong executive, then give him the power to appoint his own 
attorney general. The discrepancy has been pointed out in New 
York under the series, Governors and Administration of New York, 
which is put out under the American Commonwealth Series, it's 
pointed out that because of the fact that the attorney general 
is an elective office under the constitution, that is, the 
governor, in substance, has to rely on a legislative act passed 
in 1900 authorizing him to have private counsel. You're putting 
a diverse and possibly a discordant element into the executive 
branch. It isn't necessary. The courts can protect the govern­
ment from the opinions of an attorney general appointed by the 
governor, and that attorney general does, in a sense, bear the 
same relationship to the governor as any attorney bears to his 
private client. It is an attorney-client relationship and the 
relationship has to be based on faith and personal selection.
I would strongly recommend that there be no other elective 
offices in the state.

PRESIDENT EGAN: Mr. Barr.

BARR: Mr. President, may I be allowed to close?
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PRESIDENT EGAN: If there Is no other person who wishes to be 
heard. Mr. Stewart.

ST EWA RT: Mr. President, may I ask-. Mr. McLaughlin a question?

PRESIDENT EGAN: You may, Mr. Stewart.

STEWART: Is it your idea that the attorney general, as such, 
he is or should act as the counsel for the legislature, as well 
as for the executive?

McLAUGHLIN: He should, in substance, act as counsel for the
legislature. In many respects, you also have the unusual ci r­
cumstance where the attorney general is of one party and the 
legislature is predominantly of another party.

STEWART: He may havev to give decisions in one case that might
favor the executive and in another case might favor the legis­
lature?

McLAUGHLIN: That's right.

- STEWART: I think that is an unwholesome situation, and should
be corrected by having the attorney general purely and simply 
the adviser for the executive.

PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: Mr. President, this has developed to the point where
I want to say a few words. I wasn't going to, but when I was 
attorney general, that office was legislative counsel for the 
legislature, advised the members of the legislature, advised the 
various administrative departments under the governor, and 
advised the governor, and wrote legal opinions interpreting the 
law. Since that time the legislature has created a Legislative 
Council, that Legislative Council has a political scientist in 
charge, Jack McKay. It could very well have a lawyer and is 
authorized to engage any legal services that may be required.
The legislature has full power to hire all the legal assistance 
it needs curing the sessions so that I believe that Mr. Stewart's 
thought is well taken, that the attorney general will be the 
attorney for the executive arm of the government and that if we 
have the governor appoint an attorney general, he is not going 
to be the adviser to the legislature nor the drafter of legisla­
tive bills. Now, he may draft proposed legislation for the 
administrative departments. If the department of health wants 
a bill, the governor will tell the attorney general to get out 
a good bill or the commissioner of health, or as the case may be. 
They'll fall back on the attorney general for some bill drafting
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for the governmental departments, but the legislature from now 
on and under this setup, is not going to have the attorney 
general doing its bill drafting. It's going to have its own 
legal counsel. The present Attorney General, because of the 
press of business, gave up being legislative counsel for the 
legislature three years ago and told them they were too busy 
and were just looking after the executive department, and that 
they were to figure out how to get their own bills drafted.
Two years ago that situation got so acute that the Legislative 
Council was created and it serves a very useful need, but I 
think that Mr. McLaughlin actually emphasized the wrong answer 
when he said that the attorney general would be the counsel for 
the legislature as well as for the executive arm, because under 
the present development with Legislative Council, he will be 
the attorney for the executive branch and the legislature can 
take care of itself. I might also say that I wrestled with this, 
I started out advocating that the attorney general be elected, 
but I wrestled with it, I told Mr. Barr that I felt the way he 
did four or five days ago. Because of my doubts though, I have 
talked to many people, they have said if you are going to let 
the governor's administration be held responsible for the conduct 
.of that administration, you have got to at least give the 
governor an attorney of his own choice. Under this setup he 
might get an attorney of the opposite political faith. He might 
get one of his own party who is either inadequate or who is 
hostile to him, or who doesn't see eye-to-eye with him. In 
either case, the governor could say at the end of his term, if 
things haven't gone well, "We had a good program but that attor­
ney general you foisted upon me wrecked our program." There 
again, you have got passing the buck as to who was to blame 
because things didn't go well. Nov; then, if we want to be sure 
that the strong executive who is going to have the responsibility 
of carrying out a successful administration is going to get the 
blame If he doesn't have a successful administration, let us 
not give him any outs. Let's not take him off the hook by g iv­
ing him an.attorney general that he can put the blame on.

PRESIDENT EGAN: Mr. Robertson.

ROBERTSON: Mr.. President, I don't intend being an applicant for
the position of attorney general either by appointment or elec­
tion], but I don't quite see Delegate Marston's point that there 
are no attorneys in the Territory who are willing to run to be 
elected attorney general. I can't see hew there would be any 
attorneys who would be willing to accept the appointment. I 
support Mr. Barr's position in this matter. I, too, am in favor 
of a strong executive, but I don't think that the mere fact that 
because under the appointive system of governorships that the 
governor virtually has no powers, that we should let that carry
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us too far away. I think that it is a good thing for the people, 
to have their own elected attorney general who can check the 
legislation which the governor proposes to introduce and have 
introduced, and for that reason I am going to vote for this 
amendment.

BARR: Mr. President, may I close now?

PRESIDENT EGAN: You may, Mr. Barr.

BARR: I was also going to answer Colonel Marston much as Mr.
Robertson did. If lawyers aren't available, they aren't avail­
able period. Mr. Rivers was talking about an entirely different 
thing. He mentioned our present Legislative Council. There is 
not a lawyer in charge. They do draft bills for the legislature. 
They have taken over a duty which the attorney general formerly 
did, that is as it should be. There is a lot of detailed work 
there, but it isn't legal work. If the legislature wants to ask 
a legal opinion, they will not go to our political science ex­
perts, they will go to the attorney general. Now he also stated 
that if an attorney general of the opposite political party 
were elected, the governor could pass the buck and say, "Well, 
•you people see what you saddled me with here. I couldn't do 
anything. He wouldn't let me." Well, If there was an attorney 
general of the opposite political party there, he would make the 
governor toe the line pretty well as far as the law was concern­
ed. All the governor could say to the people is, "You see that 
attorney general, he made me conform with the law." That's all 
this is designed to do. It isn't supposed to restrict his 
actions otherwise, Just to conform with the law. Now, as Mr. 
McLaughlin said, because he was the legal counsel for the 
governor period, that this would not accomplish any particular 
purpose. It will accomplish several purposes. It is up to you 
people to decide how important they are. It might provide a 
little brake on the governor if he wants to go too far. If he 
wants tc over-step the law just a little bit, but the principal 
purpose it r.as, the principal objective it will achieve Is that 
it will allow the people to have more hand in the government and 
•that i,s what we want.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I request a roll call on this vote and will raise
my hand to indicate that request. Under these rules, 10 people 
have to —

PRESIDENT EGAN: No, that rule failed of passage.

HELLENTHAL: Oh, I see.



PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Barr be adopted by the Convention?" The 
Chief Clerk will call the roll.

(The Chief Clerk called the roll with the following result:

Yeas: 12 - Barr, Collins, H. Fischer, Laws, McNealy, 
Metcalf, Nolan, Robertson, Smith, Sweeney, 
Taylor, Walsh.

Nays: 40 - Armstrong, Awes, Boswell, Buckalew, Cooper,
Cross, Davis, Doogan, Emberg, V. Fischer, Gray, 
Harris, Hellenthal, Hermann, Hilscher, Hinckel, 
Hurley, Johnson, Kilcher, King, Knight, Lee, 
Londborg, McCutcheon, McLaughlin, McNees, 
Marston, Nerland, Nordale, Peratrovich, Poulsen, 
Reader, Riley, R. Rivers, V. Rivers, Rosswog, 
Stewart, Sundborg, White, Mr. President.

Absent: 3 - Coghill, VanderLeest, Wien.)

CHIEF CLERK: 12 yeas, 40 nays, and 3 absent.

PRESIDENT EGAN: So the "nays" have it and the proposed amendment
has failed of adoption. Mr. Barr.

BARR: Mr. President, I had another amendment which I had intend­
ed Introducing providing for the election of a commissioner of 
labor. I would Just like to state that the reason for that was 
that without destroying the powers of a strong executive, I 
thought the people would like to have a number of officials 
elected someplace between the number of two and four, but I can 
see that this body does not believe that that should be done.

McCUTCHEON: Point of order, Mr. President.

PRESIDENT EGAN: Your point of order, Mr. McCutcheon.

McCUTCHEON: Isn't Mr. Barr speaking to a matter of personal
privilege?

PRESIDENT EGAN: Do you ask to speak on a matter of personal
privilege, Mr. Barr?

BARR: Yes, I will, if the tape is left on.

HURLEY: I'll move that Mr. Barr be allowed to speak on a matter
of personal privilege.
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on a matter that is far removed from Convention business.

PRESIDENT EGAN: Mrs. Hermann, If there is no objection.

(Mrs. Hermann spoke on a matter of privilege.)

PRESIDENT EGAN: Thank you, Mrs. Hermann. Did we have two re­
considerations of amendments that had been adopted, pending or 
was there one? The Chair only brings it up at this time inas­
much as it might be best If we consider any reconsiderations on 
this proposal as quickly as we can. That is, it would be up to 
the maker of the motion actually, but were there two reconsider 
tions or one?

CHIEF CLERK: One, I think.

PRESIDENT' EGAN: If the Chair remembers It, Mr. Kilcher I think
reconsidered on the last proposed amendment, but I had the feel­
ing there had been another notice given during the day. If not, 
we will continue. Mr. Victor Rivers.

V. RIVERS: I have an amendment.

PRESIDENT EGAN: You have an amendment by the Committee?

V. RIVERS: By a minority group of the Committee, myself and
Mr. Harris.

PRESIDENT EGAN: Mr. Victor Rivers, you may present your proposed
amendment. The Chief Clerk may present the proposed amendment.

CHIEF CLERK: "After Section 14, page 7 of Committee Proposal
No. 10/a, Insert a new section as follows: 'Section 15.

The Attorney General jshall be appointed by the Governor 
from two or more qualified persons nominated in the same manner 
as Judges by the Judicial council. He shall have been admitted 
to practice law in the State and shall have the other qualifica­
tions prescribed herein for heads of principal departments and 
shall be subject to approval by the Legislature in a similar

The Attorney General may be removed by the Governor with 
the consent and approval of both houses of the Legislature meet­
ing Jointly.' Renumber successive sections to conform to the 
above insertion."

V. RIVERS: I move the adoption of the amendment.

PRESIDENT EGAN: Mr. Victor Rivers moves the adoption of the
amendment. Are there copies available for the delegates? Is 
there a second to Mr. Rivers' motion?

manner.
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HARRIS: I second the motion.

PRESIDENT EGAN: Mr. Harris seconds the motion. The matter Is
open for discussion. Mr. Victor Rivers.

V. RIVERS: Mr. President, this matter of the office of attorney-
general came up for a good deal of discussion in connection with 
the strong executive and in connection with the matter of having 
some screening for the man who would be the attorney general.
Some of the Committee felt that it would interfere with the 
strength of the executive. Others of the Committee felt they 
wanted to see the attorney general elective and not removable by 
the governor. It seemed that the only thing that was of main 
concern to a great many of us was that while we recognize the 
value of the strong executive, we are not naive enough to think 
that the governor who is elected will not have certain obliga­
tions, commitments, endorsements to meet when he goes Into office. 
We realize that on all the other department heads there may have 
to be'on his part some compromise with his desires under this plan 
as we have It. We did, however, want to try to eliminate any 
matter cf the return favors or endorsements or obligations to 
the man who he appointed as attorney general. We are trying to 
remove that particular office by a screening process we have set 
up here, so the man who went in there, his appointment would be 
based on merit and not on any other consideration. As you will 
note, we have recommended that the attorney general be screened 
by the Legislative Council In regard to his qualifications, 
that two or more be screened in accordance with the requirements 
to fill the job satisfactorily both on the basis of qualifications 
and on the basis of the governor's desires. The only intent in 
this is that the attorney general shall be one who is appointed 
not from the point of view of any obligations from the governor 
to him, and also the other intent is that the attorney general 
cannot be removed by the governor without also the approval of 
the legislature meeting jointly as they approved the appointment 
of the attorney general at the time he was actually put into 
office. He would be removed In the same manner, and by that 
manner only. Th.re has been a good deal said here about dilut­
ing the power of the strong executive. I am of the opinion that 
perhaps a governor going into office where he had to make a large 
number of appointments, where he had been supported In his 
campaigns by many individuals who might be men of high degree 
of competence or average competence, I would be of an opinion 
that a governor in that position would probably welcome the 
possibility of the chance of appointing one office In such a 
manner that he would not have to repay any obligations or indebt­
edness or favors in that particular appointment. I for one 
feel the attorney general's office should have removed-from it 
the need for making any concession to competence or qualifica­
tions because of political support on the part of the applicant 
to the governor In seeking election. That is my opinion and I 
feel there is sound justification for that opinion. I realize 
there are many divergent opinions here on that subject.



2217

PRESIDENT EGAN: Is there further discussion? Mr. Buckalew.

BUCKALEV/: Mr. President, from the beginning I would like to 
state that I don't like this proposal. The first objection I 
see is that we are shoving off on the judicial council a func­
tion that is not one of their duties. The judicial council 
was created by Mr. McLaughlin's department. He set up a judi­
ciary. Now we are going to let Mr. McLaughlin's department select 
an attorney general. Not only does the attorney general have 
to be approved by the judicial council, the attorney general 
then has to be approved by the legislature. If the governor 
wants to remove him he has to get the consent of the legislature. 
Now, I don't think this matter would even have come up if we had 
not discovered that the initiative and referendum article re­
ferred to the attorney general. The reason I bring that up is 
that I think Mr. Sundborg had an excellent suggestion that we 
just insert the words "secretary of state". That is probably 
one of his functions. That is the only reason I think this 
business came up. We decided yesterday that we were not going to 
elect the attorney general. The argument put up by the Commit­
tee was they wanted to have a strong executive and today they are 
going to water it down a little. I think we ought to be consis­
tent and vote this amendment down.

V. RIVERS: I rise to a point of order. I stated this matter
had been discussed some time ago In Committee. It did not arise 
yesterday. This amendment was prepared during the time of that 
discussion. I also object to referring to any department of 
this constitution as being the department of some one individual.
I don't believe it Is either Mr. McLaughlin's or mine or any­
body else's; it is the constitution of all the people of Alaska.

PRESIDENT EGAN: Mr. Harris.

HARRIS: I was going to correct Mr. Buckalew, but since Mr.
Rivers has already done so, I will only state that I would favor 
this amendment. We talked about this quite a bit In Committee, 
and it is a check on the governor. It makes a bit of difference 
when the attorney general's word becomeslaw. It actually is 
law, unless it is disputed in court and found to be not exactly
as it is supposed to be, then it is used as law. Therefore, we
feel the attorney general should be a qualified man and in order 
to insure that his qualifications are up to par we needed some 
type of screening process. Now, vie did not screen the man be­
cause we wanted to connect him with the judicial department as
Mr. Euckalew suggests. The only reason for using the judicial 
council we feel is that the judicial council is qualified to 
screen the attorney general. Therefore, that was the reason 
for bringing up this amendment.

PRESIDENT EGAN: Mr. McLaughlin.

MCLAUGHLIN: I agree with Mr. Victor Rivers that the judicial
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council is not the idea that It was limited to one person; it 
was the product cf the Judiciary Committee's combined thought.
I am personally opposed to such a method of selection. With­
in my knowledge there is only one equivalent method of selection 
of the attorney general, and that is probably in New Hampshire 
where the attorney general is selected by the Justices of the 
supreme court. I believe that I-!r. Buckalew is right in that he 
says that the attorney general is not otherwise mentioned in 
the constitution except in the initiative and referendum, and 
if you can recall, the only reason he was mentioned in the 
article on the initiative and referendum was originally they 
had a proposal as it came out of committee, my recollection is, 
that the 10 qualified voters could submit a proposition to the 
attorney general, and secure his opinion as to its legality.
That is why the attorney general was mentioned. We chopped the 
portion requiring an opinion of legality from the attorney gen­
eral, vie chopped the portion, if I recall, requiring review of 
his opinion, and in substance what we did is we made it a func­
tion as it stands now, the true function of the secretary of 
state. The attorney general is in there by happenstance and no 
other reason. Yesterday vie determined that the attorney general 
should not be elected and implicitly what we determined was it 
should be within the discretion of the governor subject possibly 
to confirmation that the governor alone in his discretion would 
select the attorney general and would be responsible for him.
The attorney general, apparently, under the concept that we 
have implicitly accepted, is an attorney largely for the execu­
tive department. In any event, he is a political appointee, he 
is an executive appointee. I don't believe that we should be 
putting him through a means test and running him in substance 
through the judicial council. Under such circumstances, the 
governor may well say when the attorney general proves unsatis­
factory to the electorate at large, the governor should have 
the direct responsibility, he should not be able to evade it by 
saying, "It was not my selection." I am opposed to It. The 
judicial council was designed in the constitution deliberately 
for one reason. That was for the selection of the Justices of 
the suDerior and supreme courts, when in substance vie are now 
utilizing them to provide a rather cathartic attorney general.
I think that this is a mere compromise, it is not a majority 
opinion of the Committee on the executive and certainly It has 
not been considered by the Judiciary Committee. I cannot speak 
for them, but I feel sure that the majority would feel the same 
way. Our choice is not a compromise. Ke is either elected or 
he is appointed. If he is appointive and If he is going to be 
one of the consorts of the governor and one of his confidants, he 
should be selected directly by the governor and the governor 
should be responsible. If we accept this, then In premise we 
should accept a screening of every other public official ap­
pointed by the governor In his cabinet. I believe the attorney 
genera?., if he has to be mentioned, and I don't think it neces­
sary, I don't think he should be embodied In the constitution.
The attorney general should be like the attorney general of the
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United States, appointed by the executive and the executive is 
responsible for him. This is, frankly, I think on its face, 
a compromise measure and I believe the attorney general is with­
out our sphere, and in substance should not even be mentioned in 
the constitution, let alone nominated by the judicial council.

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: May I ask a question of Mr. McLaughlin? Would we
gather from your statements that the judicial council is 
limited only in its purpose to the selection or the recommenda­
tion of judges?

MCLAUGHLIN: That Is not so, Mr. Rivers, because we have a
specific provision in there saying that they shall perform such 
other duties as are provided by law. I am sure It was the 
intent of the Convention that their functions would be limited 
to the judicial. In fact, I think by error you did remark that 
the attorney general v/as selected by the Legislative Council 
when you supported this matter, but I would oppose it just as 
I would oppose the Judicial council selecting the sites of the 
court houses. I think they are participating now in the execu­
tive functions of government and I believe the Judicial council 
should be limited as it has been historically to Judicial 
affairs and not to executive affairs.

V. RIVERS: Do you agree with the judicial council in the matter
of screening this man as to qualifications, would be doing the 
sane thing as if he were screening a Judge? Isn't it for quali­
fications- and to remove the judge from direct political election 
or appointment that we put up the judicial council? Isn't the 
process of screening identical in the two cases?

MCLAUGHLIN: Yes, the process of screening is identical except
for this one thing. A judge is supposed to be dispassionate.
He is not supposed to be acceptable to the people who appear 
before him. In the case of the attorney general the attorney 
general will have a client-attorney relationship to the governor 
and frankly I believe the governor should have wider choice and 
discretion. It is like selecting the presidential physician 
by vote of a selection board. The relationship is something 
that is Intimate, and there is an intimacy of relationship that 
does not exist between the judiciary and the general public.
We are selecting an attorney for the governor and saying, that's 
it, without regard to personality or anything of the sort.

V. RIVERS: I would like to ask another question, and that is,
do you think the attorney general should also be removable at 
will by the governor at any time after he has been appointed and 
confirmed?

MCLAUGHLIN: I think that Is so, yes.



V. RIVERS: Do you think the attorney general represents the
people of the Territory in the matter of his Interpretations 
of lav;, or does he represent the administration? I realize 
the interests at most times are coincidental and the same, but 
at times when there is any divergence would you also say he 
represents the people?

MCLAUGHLIN: Frankly, I think the attorney general represents the
executive department of the government.

PRESIDENT EGAN: Mr. Taylor.

TAYLOR: Mr. President, I cannot follow the reasoning either of
Mr. McLaughlin or Mr. Buckalew. I think the screening set up in 
this proposed amendment to Article 10/a is I think a happy 
choice. It may be a compromise, but I think it is a very fine 
compromise, in between the two propositions that have been ad­
vanced in choosing the attorney general. I believe the judicial 
council is the proper body to, what you call, screen the attorney 
general. The duties if given to the judicial council will be the 
same as they are in regard to the justices of the supreme court 
and the judges of the superior court. It is to select a competent 
lawyer to fill the office of attorney general just as they are 
duty bound to select the best men they can for Judicial office.
The office of attorney general is a very important office.
There has been numerous times in the history of the Territory 
of Alaska when we have had an extremely weak attorney general 
and the Territory has suffered by It. If we have a capable 
attorney general I think we will be a great deal better off if 
the attorney general is vigorous and follows out the instructions 
of the governor in fulfilling his office. I feel the attorney 
general is only, his duties should primarily be the attorney for 
the executive branch of the state government. In the past there 
has been times that the attorney general has had to be the legal 
officer for the executive, Legislative Council,and the counsel 
for all departments of the Territory. That was extremely a diffi­
cult position. I know Mr. Rivers had it for a number of years 
and he can explain, perhaps better than I can, the difficulties 
of filling of positions such as that, but I believe primarily 
the attorney general is the attorney for the governor and the 
department heads, the departments established by this constitu­
tion and who would be under the direct supervision of the govern­
or. I feel that some provision maybe should be made here or 
the legislature should make one for the employment of a legisla­
tive counsel during the sessions of the legislature, and so the 
attorney general would not have to take a part in that particular 
matter. I feel that the adoption of this amendment with the 
governor being given the right to remove the attorney general 
without the consent of the legislature would be a happy choice.

PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, it seems to me from the arguments



we have heard that probably we are going at this backwards.
The arguments have been as to how we should select an attorney 
general. Now it is my thought on the basis of the bill that 
we have here that probably what we want to decide is whether we 
want a constitutional attorney general or not. It seems to 
me on the executive department, as we have outlined it here so 
far, that we probably don't want a constitutional attorney 
general at all; that that matter should be left to the legisla­
ture as to whether we do or don't and to what his powers are 
when the legislature decides to set up an attorney general, 
and accordingly it seems to me pointless to discuss as to how 
the attorney general Is to be selected. If it is wise in the 
view of the legislature when they set up an attorney general 
that he should be screened by the judicial council, these argu­
ments could be made at that time, but at the minute we have not 
mentioned an attorney general, and it seems to me that the execu­
tive department is going to be a whole lot more what the Com­
mittee had in mind if we don't set up an attorney general as such 
In this article. Now I realize that if we don't set up an 
attorney general we are going to have to do something to the 
initiative, but that is a different problem and no problem from 
my standpoint. .

PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: It has been said that perhaps we could omit mention­
ing an attorney general In this article and that the secretary 
of state could take over the function of the attorney general 
with regard to the Initiative and referendum. In the initiative 
and referendum article we said that the initiative should consist 
of a petition with a proposed bill that the sponsors wished to 
have made into law and that the attorney general would scrutinize 
It as to sufficiency for form and the attorney general would 
condense the matter for appropriate petition heading so that the 
people that sign it would have an adequate draft as to what they 
are signing. Afterwards the attorney general shall prepare the 
ballot title, assuming that enough signatures were obtained and 
that this bill w e re to go before the voters. It is a little 
difficult I think for the secretary of state to engage in all of 
those legalities, and I think as far as the initiative and refer­
endum is concerned, we ought to have that in the hands of the 
attorney general just as the initiative and referendum article 
suggests. However, I see difficulties with this proposed amend­
ment. The judges are banned from politics. Theyare picked on 
an absolutely nonpartisan basis. The attorney general presumably 
should be a member of the same party as the governor. The 
attorney general, if he Is a member of the same party, as at­
torney general, would take the normal part in politics, but if 
he is picked on a nonpartisan basis as the Judges are, then we 
have to ban him from engaging in politics and he also could turn 
out to be somebody of the opposite party. So I believe we are 
getting crossed up If we try to put the attorney general through 
legislative council. I think we are getting —  the Judicial



council I mean -- I think we are getting the judicial council 
into some little difficulties, etc., and from the political 
standpoint we want to keep them out of it. They can't hold any 
position or be active on the political scene. So if this 
particular amendment does not pan out, I am going to propose 
one as follows: The department heads appointed by the governor
shall include an attorney general. Then we can leave the initi­
ative ana referendum functions right where they are.

PRESIDENT EGAN: Mr. Londborg.

L0ND30EG: Mr. President, as it has been mentioned, this is a
minority report from the Committee, and I think It Is only right 
you hear from some of the rest of the Committee regarding this.
V.re in our Committee felt that It would be the wishes of the 
majority of the Convention to have a strong executive. By that 
we did not mean a dictator, one who would get into power and 
be the absolute power in the state, but one who through appointive 
powers would be able to select his co-workers down through the 
various offices so that when the state's functions would be 
successful we could say that we had a good governor, and when 
they would net be successful we would know who to blame and 
could vote accordingly at the next election. Mention has been 
made not only here on the floor but also the same argument in 
the Committee that the governor would have certain obligations 
and would be expected to lean toward that obligation In the ap­
pointing of an attorney general, but I can't help but feel that 
that same trend of thought would run right down through the other 
departments, and I believe that there are other departments under 
the governor that are of equal importance and if the governor is 
going to bow to party obligations or other obligations in select­
ing of the attorney general, he will do the same thing all the 
way through his other department heads, and we won't have a man 
in there that we can be fully proud of, and I think we are going 
to want to elect a governor who will be able to stand on his 
own two feet and appoint the men that he feels should be in the 
office. I think if he is that type of man he will not only be 
respected by one party but by all of the people of the state.
As far as the removal is concerned, if we worry that the governor 
may remove the man at will, If that is not best, we can always 
insert that he be removed with the consent of the legislature, 
that is another matter, but as far as the appointing is con­
cerned, I think that is vital right now. As far as screening 
Is concerned, I can see that it might have been good In the past 
to have the nominations for attorney general screened some way 
before they even face election by the people. Be that as it 
may, I think if we elect a governor it is his duty to screen and 
select a good attorney general. That is part of his Job. Vfe 
are electing him to do that very thing, and if he fails to select 
a good attorney general then he is that much more a failure as 
a governor, and he will stand that test in the coming election.
If we feel that the attorney general must be screened so that 
we have the best possible attorney general, I think it Is also
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necessary that the head of the department of education, head of 
the department of welfare, health and labor, and all the other 
dapartment heads be screened by somebody so that this governor 
gets the right men in his cabinet, so to speak. I certainly 
feel that he should be able to screen and select a good attorney 
general as well as select the other department heads. But I 
think there is one thing that is even more important and we 
discussed that in the Committee, and that is the matter of 
compatibility. We have felt in the past that we have not had 
attorney generals who have been entirely in sympathy with 
the governor and it has been due to the way the two have gotten 
to their office. We elect the one and the other is appointed out 
of Washington, and we have seen certain cases where they have 
not worked out in harmony. Now, if the attorney general is to 
represent the people alone, then of course he should be elected, 
but as he is to work under the executive department we want a 
man who is compatible with the governor and with his type of 
program that he wants to put over in the state, one that under­
stands the governor, one that will work with the governor and 
ask the Judicial council as set up, not to honor party politics 
but to work in a nonpartisan capacity. Yet I feel they will not 
be able to do that as far as the attorney general is concerned, 
and I don't believe there is any more reason to feel that a 
Judicial council nominee would be any more compatible than one 
elected by the people of the state; if they are going to ask 
the governor, "Will this man work with you or will that man work 
with you, do you want this one or that one?" You might as well 
say, 'Let the governor pick the man in the first place." If 
they are going to have the liberty to put up a man that will not 
work with a governor, then we spoil our whole plan for an effec­
tive administration. I believe, as Mr. Ralph Rivers mentioned, 
if we want the attorney general's office mentioned at all in the 
constitution, it would be very simple on Section 16 , line 14, 
after "department" to insert the words 'including the attorney 
general's office." That would make it very clear that the governor 
would have the appointive powers and that the attorney general's 
office would be one that he would have direct control over.
That gives you, I believe, some of the Committee thinking regard­
ing the attorney general being appointed by the governor.

PRESIDENT EGAN: Mrs. Nordale.

NORDALE: I would like to ask Mr. Rivers a question, if I may.
Mr. Ralph Rivers, are the services of the attorney general 
available to the secretary of state In case he needs them?

R. RIVERS: Yes.

PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW: Mr. President, I would like to ask Delegate Rivers a
uestion through the Chair, if I may.
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PRESIDENT EGAN: You ray ask your question, Mr. Buckalew, if
there is no objection.

BUCKALEW: Hr. Rivers, I notice that the proposal, that the
caption is by Delegate Rivers. My question was whether this was 
a committee proposal or your separate individual proposal?

PRESIDENT EGAN: Hr. Rivers has already answered that question,
Mr. Buckalew. He said that it was actually a proposal of his 
and of Mr. Harris. Mr. Victor Rivers.

V. RIVERS: In closing this discussion, I will make it brief.
I just want to say, in my opinion it is no compromise opinion.
If it had been a compromise we would not have this discussion 
on the floor. It has been pointed to as a compromise. Those 
of us who submitted this proposal honestly and actually think 
the attorney general should be screened. Now I wanted to clear 
up a point that Mr. McLaughlin made. He pointed out that certain 
appointive methods were used in the State of New Hampshire.
They are. The attorney general is appointed by the governor and 
a council of five. In the State of Tennessee the attorney gen­
eral Is appointed for a period of eight years by the Justices of 
the supreme court. In four states, as I am able to count, the 
attorney general is appointed by the governor by and with the 
consent of the legislature. In three states the attorney general 
is appointed by the governor and in the balance he Is elected 
by the people. So if you add that up you will find about 38 
states In which he Is elected; in these two states I have men­
tioned, Tennessee and New Hampshire, he is appointed under a 
similar plan, and in the balance of the states he is appointed 
by the governor with or without the approval of the legislature, 
as the case may be. It is my thought, and I have observed this 
rather closely from some contact with the legislature, that 
while the attorney general Is in essence not a Judge, he does 
Interpret the lav/ which governs people until somebody challenges 
his interpretation, and then his decisions oftentimes and most 
of the time do have the force of law until they are upset or 
turned over or otherwise disturbed by having somebody appeal to 
the courts. It does not seem to me to be a bit out of line that 
the attorney general should be properly screened as to competence, 
and in the selection of the attorney general the governor should 
be relieved of the obligation to repay any favors or to make any 
particular discrimination in favor of any individual. It has 
been stated here that we tie the hands of the strong executive. 
Read this amendment over again. It does not say who the governor 
shall appoint. It says, "Two or more shall be screened by the 
Judicial council and submitted to the governor for his appoint­
ment. 11 He is not limited to the one man or two men or three men. 
If he can't make his choice he might even have four men, but he 
does have any obligation removed in making that appointment to 
any individual. It would be entirely free of a political aspect 
insofar as it affected the attorney general's competence. There 
is nothing in here that is counter to common practice, I refer
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to the State of New Hampshire, the State of Tennessee, and 
others, but it costs you money if you go to court to upset an 
attorney general or any other similar official's opinion. That 
opinion as I have seen It many times, that opinion has the force 
of law and interpretation of any laws the legislature may have 
passed. While you might not view him as a judge, in essence he 
is a judge of what that lav; says until it's determined otherwise 
by the courts. In essence he is a judge of what certain things 
do that apply to the people. For that reason I think that he 
should be screened as to competence. I see nothing in that 
which weakens the strong executive. The governor might say 
of the first two appointees named, "I am unable to make a choice; 
submit me another name." There is nothing that stops him from 
doing that in the proceedings of the council. It seems to me 
that some determination which would relieve this office of having 
to be filled by any repayment of political favor or obligation 
should be set up, and that is why we have introduced this amend­
ment. It is no compromise.

PRESIDENT EGAN: Mr. Victor Rivers had stated he was closing.
No one objected. Unless there is someone who has not spoken —
Mr. McLaughlin.

MCLAUGHLIN: I wanted to ask Mr. Rivers a question. Mr. Rivers,
when you say the council in New Hampshire, you mean that five 
elected executive council who are elected by the people together 
with the governor?

V. RIVERS: I stated the council of five. The council of five
is elected for two-year terms along with the governor and they 
determine with the governor the appointment of the attorney 
general.

MCLAUGHLIN: But that is not a judicial council at all, Is it?

V. RIVERS: I don't know what their duties are. They are a
council of five, but whether they are constituted as ours is,
I do not know.

PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Victor Rivers and Mr. Harris be adopted by 
the Convention?"

HARRIS: I request a roll call.

PRESIDENT EGAN: Mr. Harris asks that we have a roll call. The
Chief Clerk will call the roll on the question.

(The Chief Clerk called the roll with the following result:

Yeas: 18 - Earr, Collins, Cross, H. Fischer, Harris,
Hinckel, Kilcher, Metcalf, Nerland, Nolan, 
Peratrovich, Reader, V. Rivers, Robertson,
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Rosswog, Smith, Taylor, VanderLeest.

Nays: 36 - Armstrong, Awes, Boswell, Buckalew, Coghill,
Cooper, Davis, Doogan, Emberg, V. Fischer,
Gray, Hellenthal, Hermann, Hilscher, Hurley, 
Johnson, King, Knight, Laws, Lee, Londborg, 
McCutcheon, McLaughlin, McNees, Marston,
Nordale, Poulsen, Riley, R. Rivers, Stewart, 
Sundborg, Sweeney, Walsh, White, Wien, Mr. 
President.

Absent: 1 - McNealy.)

CHIEF CLERK: 18 yeas, 36 nays,and 1 absent.
PRESIDENT EGAN: So the "nays" have it and the proposed amendment
has failed of adoption. Are there other amendments to Section 
14? Mr. Ralph Rivers.

R. RIVERS: I have an amendment.

PRESIDENT EGAN: Mr. Ralph Rivers, you may offer your amendment.
The Chief Clerk may read the proposed amendment.

R. RIVERS: May we have about a two-minute recess? I would like
to consult with Mr. Londborg.

PRESIDENT EGAN: If there Is no objection the Convention will
stand at recess for two minutes.

RECESS

PRESIDENT EGAN: The Convention will come to order. The Chief
Clerk will please read the amendment as proposed by Mr. Ralph 
Rivers.

R. RIVERS: It hasn't been introduced yet, I was going to with­
draw it.

PRESIDENT EGAN: No, it has not been introduced.

R. RIVERS: I won't even do that.

PRESIDENT EGAN: Are there amendments to Section 13 or 14 or 15?
Mr. Sundborg.

SUNDBORG: Mr. President, I have a question about Section 14.
May I be permitted to address it to Mr. Rivers?

PRESIDENT EGAN: You may, Mr. Sundborg, If there Is no objec­
tion ..

SUNDBORG: Mr. Rivers, I am a little bit bothered about these



ANALYSIS CONTINUATION:

position, at an estimated cost of $217,000 per year to perform these functions (using FY 98 salaries for 
illustration purposes).

As discussed in the narrative above, outside counsel costs for the University can vary widely and actual transfer 
o f these legal service responsibilities to the Attorney General would require a more detailed analysis to identify 
specific costs and/or savings from the transfer. The following summarizes the potential fiscal impact to the 
Department of Law that we can identify at this time using the department's 1997 standard attorney cost 
schedule for a full-time-equivalent attorney position, including standard overheads (clerical support, 
communications, space, supplies, data processing, e tc .) , and 1997 salaries and costs for non-cost schedule 
positions.

FISCAL NOTE

STATE OF ALASKA BILL NO. HJR 19
1397 LEGISLATIVE SESSION

ARRC Legal Services Transfer (beginning mid-FY99)
3 FTE Attorneys @ $127.0 $381.0
Direct case costs @ $5.0 per attorney $15.0
1.5 PFT Legal Secretary position authorizations $0.0
One-time equipment purchases for new positions @ $6.5 $32.5
Contract outside counsel/experts @ estimated $200.0 $200.0

$628.5

University of Alaska Legal Services Transfer (beginning mid-FY99)
4 FTE Attorneys @ $127.0 $508.0
Direct case costs @ $5.0 per attorney $20.0
2 PFT Legal Secretary position authorizations $0.0
One-time equipment purchases for new positions @ $6.5 $39.0
Contract outside counsel/experts @ estimated $500.0 to $1,500.0 $500.0

$1,067.0

Adm inistration & Support Personnel Classification System (beginning mid-FY03)
2 Personnel Assistant I @ $49.6 $99.1
1 Administrative Clerk III @ $45.5 $45.5
One-time equipment purchases for new positions @ $6.5 $ 19.5

$164.2

Total, Including One Time Equipment Purchases $1,859.7
Less One-time items ($91.0)

Department of Law Estimated Minimum Annual Cost $1,768.7

Page 3 of 3



STATE OF A L A S K A
1997 L E G IS L A T IV E  SESSION

FISCAL NOTE
B IL L  NO. HJR19 |

Revision Date 
Title Const. Arndt.: Election of the Attorney General

Dept. Affected 
'BRU

Office of the Governor
Elective Operations

Component General and Primary Elections
Sponsor
Requester

Representative Green
House Judiciary

Expenditures/Revenues

Component Serial No. 

(Thousands of Dollars)

#22

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
Personal Services
Travel
Contractual 3.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 3.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES [

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 3.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other

TOTAL 0.0 3.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: none

POSITIONS
Full-time 0
Part-time 0
Temporary 0

ANALYSIS: (Attach a separate page if  necessary)

This figure includes the cost of providing information about this issue in the Official Election Pamphlet as required by AS 
15.58, and the programming costs for counting votes cast on the measure. However, only four measures can be 
printed on a single ballot card. If this measure requires printing an additional ballot card, the costs will increase by 
$56.0.

DanaLaTourPrepared by 
Division

Approved by Co
Agency

Division of Elections
Lt. Governor Fran Ulmer
Office of the Lieutenant Gove r

Phone
Date

Date

465-5347
4/14/97
4/14/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution mformaiion. call the Governor's Legislative Office



FISCAL NOTE

Revision Date: _____________________________________________
T itle : "Proposing Amendments to the Constitution ...
relating to the election and duties of the attorney general."________

STATE OF ALASKA
1997 LEGISLATIVE SESSION

BILL NO. HJR 19

Dept. Affected:_______
BRU: Executive Operations

Office of the Governor

Component: Executive Office
Sponsor:
Requester:

Representatives Green. Barnes
House Judiciary

E xpenditures/R evenues

COMPONENT SERIAL NO. 

(Thousands o f Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPENDITURES"

I CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: $ 0.0
POSITIONS
FULL-TIME 3
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a separate page if necessary)

This analysis emulates the organizational structure of the states of Washington, Oregon and Arizona. Each of 
these states has an elected attorney general, and each Governor has on-staff counsel to respond to general legal 
questions, public policy issues, internal matters, open meeting laws, ethics laws, revocation of appointments, 
handle extraditions and petitions, prepare administrative orders, deeds relating to the state ’s natural resources, 
etc., and to carry-out the constitutional requirements of the Governor (i.e., executive clemency, messages to the 
Legislature, executive orders)

The contitutional amendment proposed by this resolution would be on the ballot in 1998. If approved by the 
voters, the firs t election of an attorney general would be w ith the next gubernatorial election in November,
2002. Fiscal impact to Office of the Governor would begin in FY03. The fiscal analysis is attached.

Prepared by: 
Division:

Michael A. Nizich, Administrative Director 
Adm in istrative Services_________________

Approved by Commissioner: 
Agency: _________

Jim Avers. Chief o f Sta ff

Phone:.
Date:.

Date:

465-3876
4/11/97

Office o f the Governor

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu rthe r distribution information, call tho Governor'6 Legialativo Office

(Rev 11/951 97fisno l.x l6 /DBR Page 1 of 2



T able 1—Q ualifications, Selection, an d  Term  of A ttorneys General

Jurisdiction

Qualifications Selection and Term

Minimum
age

Citizenship & Stntc 
Residency

Bar
Admission
Required Elected

Appt’d 
By, With 

Consent Of
Term*
(yrs.)

Alabama 25 U.S., 5 yrs. Yes X 4
Alaska — U.S.. 1 yr. No Gov., Legis. r

Am. Samoa — U.S. No Gov., Legis. e

Arizona 25 U.S. (10 yrs.). 5 yrs. No X 4
A rkansas 21 U.S., elector,* 1 yr. No X 4
California — U.S., sta te 5 yrs. X 4
Colorado 25 U.S., 2 yrs. Yes X 4
Connecticut — Elector 10 yrs. X 4
Delaware — — No X 4
D istrict of Columbia — D.C. No Mayor, D.C. —
Florida 30 U.S., elector, 7 yrs. 5 yrs. X 4
Georgia 25 U.S. (10 yrs.), 4 yrs. 7 yrs. X 4
Guam ___ — No Gov., Legis. C

Hawaii — U.S., 1 yr. Implied Gov., Sen. __ > /

Idaho 30 U.S., 2 yrs. Yes X 4
Illinois 25 U.S., 3 yrs. Yes X 4
Indiana 21 Slate Yes X 4
Iowa — Elector No X 4
K ansas — — Yes X 4
Kentucky 30 U.S., 2 yrs. 8 yrs. X 4
Louisiana 25 U.S., elector, 5 yrs. 5 yrs. X 4

Co
g
£
o
3
3
Co
om3

Maine — — No Legis. 2
M aryland — U.S., 10 yrs. 10 yrs. X 4
M assachusetts — 5 yrs. Yes X 4
Michigan 21 Elector, 6 months No X 4
M innesota 21 U.S. (3 mos.), elector Implied X 4
Mississippi — U.S., elector 5 yrs. X 4
Missouri — U.S.. 1 yr. No X 4
M ontanu 25 U.S., 2 yrs. 5 yrs. X 4
N ebraska — — No X 4
Nevada 25 Elector, 2 yrs. No X 4
New Ham pshire — — Yes Gov., Exec. 

Council
4

New Jersey — S tate Implied Gov., Sen. 4
New Mexico 30 U.S., 5 yrs. Yes X 4
New York 30 U.S., 5 yrs. Implied X 4
North Carolina 21 Elector Yes X 4
North Dakota 
N. M ariana Is.

25 Elector, sta te Implied 
5 yrs.

X
Gov., Sen.

4

Ohio 18 Elector Implied X 4
Okluhoma 31 U.S., elector, 10 yrs. No X 4
Oregon 18 Elector No X 4
Pennsylvania 30 State, 7 yrs. Yes X 4
Puerto Rico'' 21 U.S. Yes Gov,, Sen. ___C

Rhode Is. 21 Elector Yes X 2
South Carolina — U.S., elector Implied X 4
South Dakota — State Yes X 4
Tennessee — — Implied Suprem e Ct. 8
Texas — — No X 4
U tah 25 U.S., elector Yes X 4
Vermont 21 U.S., elector Implied X 2
Virginia 30 U.S., state 5 yrs. X 4
V irgin Is. — U.S. Yes Gov., Sen. __</

W ashington 21 Elector Yes X 4
West V irginia 25 U.S., 5 yrs. Yes X 4
Wisconsin — U.S., elector Implied X 4
Wyoming 21 Elector 4 yrs. Gov. ___C

‘’Note th a t  a ll ju r isd ic tio n s  except K en tucky  and  New Mexico allow  th e  A ttorney  G en eral to  serve  successive te rm s. QeRinninR in 1991 New Mexico 
will also ollow the  A tto rney  G en eral to se rv e  successive term s.

*For a de fin ition  o f "elector," sec  th e  c o n stitu tio n  o f the  specific s la te  th a t  h a s  th is  requ irem en t.
‘T h e  te rm  m ay ru n  for an  in d efin ite  n u m b er of years.
‘T h e  te rm  ru n s  concurren tly  w ith  the  s ta te  governor.
T h e re  a re  no s ta tu to ry  req u ire m e n ts  in  P u erto  Rico for th e  office o f A ttorney  G en eral. H istorically , q u a lifica tio n s  re la ted  to U.S. c itizen sh ip  and 

adm ission to th e  b a r  a re  required .

Q
ualifications, Selection, and 

Term 
State 

Attorneys 
G

eneral



The Alaska Attorney General 
Elected or Appointed?
by Norman C. Gorsuch

T h e  office o f  state  attorneys general 
can e ith e r  s treng then  o r check the  ex­
ecutive b ranch . T he  A laska attorney 
genera l plays a  significant role in public 
policy-m aking. C urrently, A laska’s gov­
e rn o r ap p o in ts  the sta te  a ttorney gen­
eral, and  until the  argum ent about the 
range o f executive power is settled, the 
controversy  abou t the the office’s elec­
tion o r  appo in tm en t will persist.

A H istory  and Description of
the Office o f the Attorney General
T h e  first office of the  a ttorney gen­

e ra l w as c re a ted  in 1461 when the King 
of E ng land  appoin ted  a person to  direct 
all o f  his rep resen tatives who appeared  
in the  royal courts. T he  com m on law 
decisions o f these  courts defined the 
a tto rn ey  g e n e ra l’s duties, which, in es­
sence. w ere  to  protect the royal p rop­
erty, p rerogatives, and revenue, and to 
p rosecu te  those persons accused of 
com m itting  crim es. Exam ples of these 
duties included recovering for dam ages 
done to  royal property, regulating public 
charities and trusts, rcpealinggrants and 
paten ts, and  prosecuting m isdem eanor 
and felony crim es. By 1700. the attorney 
genera l w as accorded m em bership in

Parliam ent to  explain crown legisla­
tion. (,)

W hen the A m erican  Colonies were 
settled, colonial attorneys general were 
appointed by the  royal governors and 
were deem ed to  exercise all of the com ­
mon law pow ers inheren t in the office of 
the a ttorney general o f  England. After 
the R evolutionary W ar. the new state 
courts decided that the  comm on law 
powers exercised by the  A ttorney G en­
eral o f E ngland and discussed above 
were an inheren t part o f the office of 
state a ttorney general. In  addition, most 
states ratified this g ran t of powers in 
state constitutions or s ta tu te s .121

T he m ethod o f selecting state a tto r­
neys general evolved in stages. Prior to 
A ndrew  Jackson’s presidency, most 
states provided for the  appointm ent of 
the a tto rney  general by thcgoscrno r or 
legislature. W ith the advent of Andrew 
Jack so n s presidency, the concept of 
sovereign dem ocracy em erged. The 
people w ere seen as the  source of sover­
eign power, and they exercised it 
through popularly e lected  officials. In 
the late n ineteenth  century, states began 
to require the election of the attorney 
general. Today, 44 states elect the a tto r­

ney general. O f the  six states that ap­
point the a tto rney  general, most provide 
for appoin tm ent by the governor, and 
som e by the  legislature or the state su­
prem e c o u r t .(3)

W ith the  evolution of sovereign d e­
mocracy, state  courts decided that state 
attorneys general now represented the 
rights, prerogatives, and interests ol'the 
general public in carrying out their 
com m on law duties of office. In effect 
the courts substitu ted  the public for the 
king as the  client of the attorney general, 
thus giving the a ttorney general the 
power to  pro tect public prerogatives, 
p ropcrtyand  revenue. Indeed, there are 
several sta te  suprem e court opinions 
which hold tha t an a tto rney  general mas 
bring any action in court deem ed neces­
sary to enforce or protect any public 
right or in terest and as a corollar;. 
power may exercise virtually plcnar. 
discretion in the disposition of sikn 
action. H ow ever, while state  a tto rn e y  
general possess these comm on law 
powers, state  constitutions or statutes 
may limit o r preclude the exercise . . 
som e or all o f th e m .1-0

A nother developm ent in the United 
States has been  the expansion ot the

THE ALASKA PUBLIC AFFAIRS JCURIJAL :



pow ers of state attorneys general 
th rough the delegation o f direct s ta tu ­
tory  grants o f authority by the various 
sta te  legislatures. For exam ple, in m ost 
states, there arc  anti-trust and consum er 
protection trade  regulation laws and the 
pow er to enforce them  is delegated  by 
m ost legislatures to  the  a tto rney  
g e n e ra l.(J)

Finally, the  office of the  state  a tto r ­
ney general has been strengthened  as an 
advocate fo rth e p e o p le o n a b ro a d  range 
o f issues for reasons relating to  its insti­
tu tional characteristics. First, the office 
possesses a firm place in the trad ition  of 
English and A m erican institutions; sec­
ond. the office is a statew ide one and. 
t hercfore, it has the advantages and dis­
advantages o f statewide exposure and 
argum ent; third, the office is also closely 
connected to the s ta te ’s political chief 
executive through the  powers to  give 
legal counsel to  state  agencies and  to 
rep resen t them  in litigation; fourth, the 
office has a close connection to  the ju d i­
cial system; and fifth, the office is staffed 
by attorneys, and thus, a natural power 
base  exists in the legal com m unity o f  the 
sta te  based upon the professional re la ­
tionship am ong m em bers of the Bar.

The Role of S ta te  A ttorneys 
G eneral in Public Policy Decisions

It is practically im possible to  m ake 
any public decision without knowing 
first, the legal param eters within which 
the  agency o r publicofficial may act; and 
second, the adverse legal consequences

o f proposed courses of action within 
those param eters. For exam pie, actions 
outside the scope of a public official’s 
statu tory powers could expose the offi­
cial to  personal liability for any d a m ­
ages caused as a result of the action.

Frequently, the practical bounda- 
r ie so f these legal param eters are d e te r­
m ined by political constraints. Thus, in 
many public decisions involving legal 
issues, attorneys general play a signifi­
cant indirect role through furnishing 
legal advice to  help public officials ba l­
ance the adverse legal consequences of 
the ir decisions within those politically 
im posed param eters. An example of 
this balancing occurs when deciding 
w hat can constitutionally be done to 
ensure local A laskan hire by out-of- 
state  com panies when the most d irect 
way to do so through m andating it by 
statu te  is unconstitutional based on 
cases decided by the Alaska and U.S. 
suprem e courts. In this area, the legis­
lature enacteda bill allowing the A laska 
com m issioner of labor to designate 
economically distressed zones based on 
econom ic and employment character­
istics and require local hire on public 
projects within those zones. The bill 
was drafted with the state attorney 
general’s advice. It was not totally p o ­
litically acceptable, but was the best 
legal position constitutionally perm it­
ted based upon U.S. Suprem e C ourt 
opinions. Even this new one has been  
challenged by 3 contractor as unconsti­
tutional. Therefore, this issue will once

again be reviewed by the appellate 
courts.

The legal advice given to slate 01 li- 
cials engaged in making these public 
decisions is frequently found in advisor;, 
opinions, a w ritten m em orandum  from 
the  a ttorney general which answers a 
question of law posed by any public 
official in the state  executive or legisla­
tive branch of governm ent. This m echa­
nism, next to  oral advice, is the most 
frequently utilized tool in public legal 
practice and plays an im portant role in 
policy decisions.

T he legal status of opinions by a tto r­
neys general has been in terpreted  fre­
quently by the courts. This status varies 
from  slate to sta te . The judiciary and the 
legislature generally treat them as per­
suasive, but not controlling on the legal 
issues they address. Several state courts 
and som e state  statu tes provide that 
public officials o f the executive branch 
are  bound by them . Even where they are 
not recognized as binding on executive 
branch officials, most recipients follow 
them . The advantages in complying with 
them  arc. first, it can shield the olllcial 
from  the political consequences of a 
decision; and second, it allows the pub­
lic official to retain official immunic. 
from any personal liability for actions 
taken in rcliancq on the opinion. -"'

The Powers. Duties and  Role of the 
A ttorney G eneral in O ther S tates
The powers and duties of other state 

attorneys general range from a m axi­
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In Support of Election: 
"An elected attorney general would be ‘the 

people's attorney’ and function as an 
ombudsman and watchdog for them:'

m um  of highly centralized, exclusive 
au thority  to  provide legal counsel to the 
state , litigate on behalf of the state  and 
prosecute  crim es to a m inim um  of 
shared  sta te  legal authority with no 
statew ide crim inal prosecution jurisdic­
tion. F or exam ple, state attorneys gen­
e ra l do no t possess statewide crim inal 
p rosecution jurisdiction with the excep­
tion  o f D elaw are. Rhode Island, and 
A laska. In o th er states criminal prosecu­
tion  is conducted by elected o r ap­
pointed m unicipal, county or city district 
attorneys.

In addition, attorneys general usu­
ally do not have exclusive authority  to 
rep resen t the  state  in litigation o r to  be 
the  exclusive legal advisor to state  agen­
cies. In m any states, the governor’s of­
fice has its own general counsel and 
m any sta te  agencies have their own 
house counsel. In those states, the  a tto r­
ney general represents the governor o r 
agencies only in court. Legal advice to 
the  governor o r agency prior to  litigation 
is furnished frequently by house coun­
sel. In m ost states, while the a ttorney 
general issues official opinions upon re ­
quest and thus, can influence public 
policy decisions: frequently, the a tto r­
ney general docs not play a significant 
policy m aking role within the slate 
adm inistration because the attorney 
general is a com peting elected official. 
Exceptions to  this situation exist when 
the  governor and attorney general arc 
political allies, share the sam e philoso­
phy. or a rc  personal friends.

The Powers, D uties and  Role 
of the A ttorney G eneral of A laska 
In A laska, the atto rney  general is a 

m em ber of the governor's cabinet. As 
such, the office functions as the general 
counsel to  the governor and state offi­
cials. Thus, the atto rney  general plays a 
constant role in the developm ent and 
form ulation of public policy on a wide 
range of issues.

In addition, the  A laska Suprem e 
C ourt has stated  that the  attorney gen­
eral has the exclusive authority  in the 
state  governm ent to  m ake any and all 
decisions relating to the disposition of 
any state  litigation and the exercise of 
this discretion bv the attorney general 
within constitutional bounds is not su b ­
jec t to  judicial review. However, in o rder 
to  m aintain good attorney-client re la ­
tions. the a tto rney  general rarely exer­
cises such authority  without consulta­
tion with and concurrence by the state  
agencies involved. In m ajor cases, the 
a ttorney general also consults with the 
gov ernor jn d .  if necessary, the  
legislature. ”

T he A laska a ttorney general is ap ­
pointed by the governor, confirm ed by 
the legislature, and serves at the pleas­
ure of the governor. In Sections 44.23. 
010-060 of the Alaska Statutes, the leg­
islature created  the Office of the A tto r­
ney G eneral as C hief of the State D e­
partm ent of Law and vested that d ep art­
m ent with certain powers. Those powers 
arc as follows:

I. Possession of authority as the ex­

clusive legal advisor to  the state execu­
tive branch of governm ent, exercising 
this pow er through the drafting or re ­
viewing of all executive branch legal 
instrum ents and legislation, and the 
rendering  of legal opinions:

2. R epresentation of (he state in all 
civil litigation;

3. Prosecution of all siolations of 
sta te  crim inal laws:

4. Initiation of actions to collect 
sta te  revenue;

5. R ecom m endation to the legisla­
tu re  of necessary changes in the laws:

6. Prom otion of uniform laws 
adoption;

7. P reparation of ii ''orm alion on 
landlord and tenant rignts:

8. Possession of exclusive authority 
to enforce the consum er protection 
and anti-trust laws: and

9. Possession of ail com m on law 
powers generally inherent in the ollice 
of the  attorney general. Thus, the 
A laska attorney gcnerai is an example 
o fthe  highly centralized exclusive legal 
au thority  model.

Arguments in Support nl
Electing the Attorney General

T he them e in the argum ents sup­
porting the election tne a ttorney gen­
eral is a simple one focusing on the in­
dependence that direct election would 
give the  office. An elected attorney 
general would be "the  people 's a tto r­
ney” and function as an om sbudsm an 
and w atchdog for them . Independent
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election would m ean that the  attorney 
general was not the c rea tu re  of a par­
ticular adm inistration. A s such, the a t­
torney general would be free to  render 
legal opinions solely on  the basis of the 
law and not as a legal advocate for the 
adm inistration. In addition, it is argued 
that an  elected a tto rney  general would 
be free to  oppose policies o f the state  
governm ent th a t a re  considered incon­
sistent with the  law and  to  investigate 
and prosecute ap paren t wrongdoing 
both in and out o f governm ent without 
fear o r fav o r.(l0)

Also, it is argued tha t the  attorney 
general is elected in 44 states and the 
concept appears to  be w orking in those 
jurisdictions. Som e also argue that the 
a tto rncygencra l’sw ork  is in areas where 
the governor has little o r no interest, 
such as consum er pro tection , antitrust 
enforcem ent, and crim inal prosecution. 
Thus, much o f the w ork does not in ter­
fere with the executive responsibilities 
of the  governor’s office so that the re ­
sults of the electoral com petition  arc not 
as severe as sup porters o f the  appoin t­
m ent proccssargue. It isalso  argued that 
if a governor w ants house counsel to 
furnish legal advice to  the  governor's 
office, most governors can appoin t such 
staff counsel. F urtherm ore, proponents 
of election argue it is not even necessary 
for the  attorney general to  act as general 
counsel to  the governor’s office. In 
addition, som e also argue that because 
of the  legal power o f the  office, an a tto r­
ney general’s duties a rc  of a higher

order, similar to that of a judge, and 
therefore, the attorney general should 
have the elected independence of a 
judge.

Arguments in Support of 
Appointing the Attorney General
The argum ents in opposition to the  

election of the attorney general and in 
support o f appointm ent by the governor 
arem o recom plcxb ecauseo fthc  need to  
discuss how an appointed attorney g en ­
eral im pacts the structure and relation­
ships within the executive branch of 
state governm ent. The focus o f the a rg u ­
m ent is based upon the need to 
strengthen the executive branch of gov­
ernm ent through the appointive power 
of the chief executive. (IJ>

Proponents of the appoin tm ent 
process believe that good m anagem ent 
requires an appointed attorney general 
so that the governor can have a philo­
sophically com patible, cohesive, and 
unified team  to carry out the responsi­
bilities of the executive branch of gov­
ernm ent. Thus, the political accounta­
bility for actions of the executive branch 
.ind the executive responsibility for 
those actions arc lodged in the office of 
the governor. It is clear w here the rc- 
-ponsibilily lies and the governor is the 
one answerable to the pub lic .(,3)

In addition, they argue that when 
governors arc  forced to deal with a 
com peting elected attorney general, 
there may be som e question as to  
•'■nether or not the advice, no m atter

how wise or legally sound, will be taken 
o r looked upon with suspicion and ho s­
tility, thus giving rise to conflict. This i: 
because the governor and attorney gen- 
cral would be bringing different polic. 
perspectives to the sam e public issue. 
T hese perspectives may be rooted ir. 
different constituency bases. As both 
are  elected, neither one can be consid­
ered  afinai authority to resolve the issue.

Some argue that electing the a tto r­
ney general can delay the policy rcsolu- 
lionproccss. T hcvpoin tou ilha tinm an;. 
states with an elected attorney  general, 
governors appoint their own general 
counsel and. in addition, house counsel 
arc  appointed frequently by siete agen­
cies accountable to  the governor. These 
house counsel may provide crnlliciine 
legal advice to that of the elected a tto r­
ney general. The effect ol this conflicting 
advicccanbctodclayrcso lu tionofthose 
issues within the executive branch. In 
addition, whenever there is litigation 
involving state agencies, house counsel 
may tile friend of the court briefs or 
otherwise intervene in court asserting a 
position on legal issues different from

that of the elected a tto rney  general 
Proponents of the appointm ent proces- 
arguc that those different positions can 
confuse the legislature, the punlic. ana 
the courts on the executive branch pol- 
icy. ' 1S’

Advocates of appointing the a tto r­
ney general also argue that electing the 
attorney general will increase Mate 
operating budgets. First, the governor
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In Support of Appointment:
"Good management requires an appointed 

attorney general so that the governor can have 
a philosophically compatible, cohesive and 

unified team . . . "

will insist on  a general counsel and house 
counsel for agencies that are  respon­
sible to  the  governor’s office. Thus, it 
will be  necessary to  pay for an additional 
layer o f attorneys in the executive 
branch. Second, in o rder to maximize 
the  perceived benefits o f election, the 
elected attorney  general m ust have 
additional, duplicate, independent sup ­
port staff, not answerable to the gover­
nor, to  execute personnel, budget, and 
o ther adm inistrative policy or the  gover­
nor could unfairly infringe on the a tto r­
ney genera l’s independence of action.

In response to the argum ent that only 
an elected  attorney general can investi­
gate and prosecute wrongdoing in state  
governm ent with the appropriate d e ­
gree o f independence, proponents of the 
appoin tm ent process argue that the a t­
torney general is not the governor’s 
personal lawyer but the attorney for the 
institution of the governor’s office.

Also, they point out that as a  m em ber 
o f the  legal profession, the attorney 
general is affiliated with the judiciary 
and functions as an officer o f the court. 
T hus the  appointed attorney general 
possesses the  prerequisite professional 
independence from the governor. They 
believe tha t the appointed attorney 
general is capable of investigating all 
officials o f the  executive branch of gov­
ernm ent, including the governor, and 
prosecuting wrongdoing if necessary.

This is because of constraints placed 
upon the  holder of the office by the 
statu tes, regulations, rules of court, and

canons of professional and prosecuto­
rial ethics which require the attorney 
general to  act in these crim inal m atters 
based only upon the  evidence, the law, 
and the  canons. They also believe that to  
m ake decisions in these m atters based 
upon personal and political reasons ex­
poses the  appoin ted  a ttorney general to  
charges of obstruction of justice and the  
possibility of suspension o r  disbarm ent 
from  the legal profession.

Subsidiary argum ents in support o f 
appointing the a tto rney  general can also 
be m ade. Some argue that appointed 
attorneys general do  “ represent the 
public” and the m isperception that they 
do not is created because they have no 
need to  generate favorable publicity by 
constantly calling a ttention to  external 
achievem ents in o rder to  create  an 
im age as “the people’s a ttorney.” It is 
also argued that the  appoin ted attorney 
general acts just like an  om sbudsm an 
through the rendering  of legal advice to  
state officials as a m em ber of the 
governor's team . This advice helps to  
ensure  that these officials comply with 
the statu tes and regulations governing 
their program s, and enforce fairness 
and im partiality in governm ent dealings 
with the  public.

A nother argum ent in support o f 
appoin tm ent is that an elected attorney 
general must allocate tim e to  fund rais­
ing and  other political activities, thus 
detracting from that required to m anage 
the a ttorney general's  office and resu lt­
ing in a reduced credibility for the office

because it will be perceived to be too 
“ political.” Legal opinions issued by an 
appoin ted a tto rney  general arc likely to 
be m ore professional because there is no 
need to  pay atten tion  to political polls 
when considering legal issues.

Som e argue that in terpreting  the law 
and running a ja rg e  law office arc essen­
tially technical tasks and it is not neces­
sary that the  official charged with these 
duties be elected. A lso, it is believed that 
highly qualified attorneys would not 
becom e attorneys general if they had to 
run in a statew ide election.

Finally, those who argue for appoint - 
m ent also have som e tradition on their 
side. They state  that no one has ever 
seriously suggested electing the United 
S tates a ttorney general. They believe 
that the people do participate in the 
selection o f the appoin ted  attorney 
general through the ir legislator when 
the  legislature conducts the confirm a­
tion process, not unlike the advice and 
consent o f the U.S. Senate over presi­
dential nom inees for attornev  een- 
eral. <l6>

Conclusion
T he underlying issue in these argu­

m ents is how the election of the Alaska 
a tto rney  general affects the balance 
of pow er am ong the branches of state 
governm ent and the policy-making 
process within the executive branch 
o f governm ent. In essence the argument 
revolves around  w hether one believes 
in a strong o r weak executive brancn
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of governm ent. T he cu rren t streng th  of 
the A laska executive in exercising its 
authority  is its ability to  speak with one 
voice. W hen the  a tto rn ey  general is 
elected, the ability o f  the  executive 
branch  to speak  with one  voice to  the 
legislature, the  jud iciary  and the 
public is a ltered  and  the  account­
ability for executive b ranch  actions is 
split. If one believes th a t (he pow er of 
the executive branch should  be divided 
o r decentralized th rou gh  d irect e lec­
toral accountability o f som e o f its parts, 
then one generally sup ports  election 
of the  attorney general.

A n elected a tto rney  general has 
specific constitutional and  statu tory  
duties of an executive nature . Those 
duties may include litigating civil 
law suits to enforce com pliance with 
state  law and to  p ro tec t s ta te  in terests 
and prosecuting violations o f  state  
crim inal law. Both civil and  crim inal 
enforcem ent arc  based  on the  police 
power to protect the  health, w elfare 
and safety of society. T hese  enfo rce­
m ent functions arc a key clem ent of 
executive authority, in essence, the 
pow er to force com pliance with the 
law.

If the attorney genera l is elected, this 
power to enforce s ta te  law will be split 
betw een two elected officials. Those 
who support election believe this split 
serves to check poten tia l abuses of ex­
ecutive power and m akes the executive 
m ore responsive. T hose  who support 
appointm ent believe thissvstcm  leads to

frustration, delay, and a lack of respon­
siveness by the executive branch of gov­
ernm ent. Thus, depending on one s 
philosophy o f governm ent, the sam e 
facts arc viewed quite differently. As the  
discussion dem onstrates, this debate is 
really about two different views of state  
government and is not new in our h is­
tory. Thehistorical developm ent o fsta te  
constitutions in the country reflects this 
quandary o f a strong versus a weak 
executive. D ebate  over the election of 
the attorney general is only a part of this 
larger issue. -APAJ-
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T h is  f is c a l im pact in b e low  is f o r  illustration purposes only and is based on  1997 costs 
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T o ta l firs t  y e a r costs : 2 6 6 .9
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it appeared that, at least the feeling was drawn out th 
(original copy illegible) whole proposal had almost been 
wrecked. I believe that (original copy illegible) tion can be 
changed so it will be acceptable and for tha (original copy 
illegible) I would like to have the reconsideration at this 
time with (original copy illegible) possible amendment 
afterwards if the section is retained.

PRESIDENT EGAN: Is there further discussion? Section 6 is
now before us once more. Mr. Boswell.

BOSWELL: I would like to trace the evolution of this
particular article through the Committee. Our first decision 
was, should we have a lieutenant governor? We decided that 
was a luxury which we could not afford in this new state. So 
our second decision was to try to set up a working successor 
to the governor, and it seemed a logical choice would be the 
secretary of state. Our third decision was regarding the 
election, whether this secretary of state should be elected or 
appointed, and we felt it would be a little more democratic,
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more acceptable to the public, give them more to say, if he 
were elected. Then the question was, how can we elect a 
• secretary of state and be certain he would be compatible with 
the governor and be of the same party as the governor. I 
asked Mr. Cooper this question on his previous amendment, how 
he could expect this elected secretary of state to be of the
same party and he could not answer. I realized I was tossing
him a curve at the time because we could not answer it; so 
that was why we came up with this particular section and we 
decided then that we could accomplish the purpose we were 
after by nominating the secretary of state and the governor 
separately and pairing them to run in the final election so 
that we would at least be certain that they would be of the 
same political party, and I think that is the important thing 
on it. It would be obvious to all that if we had a governor 
of one party and a secretary of state of another party that 
they could not only not work together, but there would be 
terrific confusion if that secretary of state ever succeeded 
to the governor. I think when the people of Alaska have this 
opportunity to nominate a secretary of state and realize the 
important position that he holds, they are going to be very 
careful of the man they nominate, and I don't think he will be 
the type of man that Mr. Buckalew would have us think he would
be. Now if you think the Committee approach has been
illogical or if you want to "buy a pig in a poke", support Mr. 
Buckalew's amendment. If not, I think the committee proposal 
has merit.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I seconded Mr. Buckalew's motion and I have 
always felt that Section 6, as worded for the reasons that we 
stated yesterday, injects an undesirable element in our 
constitutional government, and as far as a "pig in a poke", 
and I want to direct my remarks solely to that. There is an 
amendment on the desk
•k'k-ic-k'k'k'k'k-ic'k'k
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which reads as follows: "That Section 6 be stricken and the
following substituted: 'There shall be a secretary of state
who shall have the same qualifications as the governor. He 
shall be appointed by the governor. He shall perform such 
duties as may be delegated to him by the governor. He shall



perform such administrative functions as are prescribed by 
law'." The amendment goes on and deletes the words "person 

’ elected" in line 12 of Section 7, and that is all there is to 
it. Now that amendment prescribes a constitutional secretary 
of state. The reason for that is so that the order of 
succession is preserved. It makes him an appointee of the 
governor, so the objection as to political faith is 
immediately removed. He will be of the same political party. 
It makes him a working secretary of state, because as far as 
executive duties are concerned the governor may delegate some 
to him. Administrative duties which of course do not infringe 
upon the executive may be prescribed by law. That avoids any 
conflict between a secretary of state working contrary to his 
governor, so this amendment preserves the order of succession 
exactly as it was in the original proposal, except only that 
the secretary of state is an appointive official, but the 
order of succession is preserved. Everything of the original 
proposal is preserved, and it is not "a pig in a poke". There 
are other equally, I think, desirable alternatives. There is 
no magic about this thing. It is very simple. In answer to 
Mr. Marston's statement, I am quite sure by 12 noon we will be 
all through with this thing. We could adopt many healthy 
proposals in that time, too, all of them better than the 
present Section 6. I have talked to other people who have 
equally sound alternative methods, none of which require 
huddles or delay, very simple, very clear and generally 
unobjectionable, so I say that if we do reconsider this 
matter, there are sound alternates and I do think though, that 
the present section or the section that was submitted to us 
must be improved.

PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, it appears to me that the only
difference between Mr. Hellenthal's proposal as he has talked 
about it here, and the committee proposal is the point as to 
whether the secretary of state is going to be elected or 
whether he is going to be appointed. I am afraid we are going 
to get ourselves in a box here if we vote on the motion to 
reconsider. I am afraid we may be foreclosing the possibility 
of considering Mr. Hellenthal's amendment. I am wondering if 
it might not be more orderly to hold the matter of the 
reconsideration until after we have heard Mr. Hellenthal's



amendment. I am afraid we will be in the same position we
were in yesterday where we struck certain language and then we

' had to have an amendment to put the same language back in. As
it now stands, we have stricken Section 6. If we take the
motion to reconsider and if that 
* + ** + *■***■ + +
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motion to reconsider is against Mr. Buckalew's amendment, we 
will be in the position then of having failed to strike the 
section and then we have another motion come along to strike 
the section over again. It seems to me that the primary 
question at the minute is whether the body does or does not 
want an elective secretary of state.

PRESIDENT EGAN: Mr. Londborg.

LONGBORG: Mr. President, I would like to speak another word
for the committee proposal as we drew it up. As I see the 
difference in the remarks now of Mr. Hellenthal and his would- 
be secretary of state, and the one that the Committee provided 
for, is this, of a time element as far as when the governor 
picks his partner. In other words, has the Committee made it 
possible that the governor would have a perfectly compatible 
working partner; he would choose that man or the party would 
work together and pick that man before the election, or if the 
law so provided, he may be picked in the primary to be the 
running partner of the successful nominee of the primary for 
governor. Now, as I see it, the pressure that is going to 
come upon the governor in selecting a secretary of state will 
be just the same as the pressure if he were to pick him before 
he was elected as governor. This man that will be selected as 
secretary of state after the governor is elected, will be a 
man who can take over the governor's office for a period of 
three or three and one-half years, maybe even more should the 
governor die. You can be sure there is going to be just as 
much pressure on the governor to attach cn to him somebody the 
people don't want but somebody to whom the party owes a debt; 
but if you have the secretary of state as just a working man 
and not succeeding to the governor's chair, that would be a 
different thing, but if he is to fall in line for the 
governorship, then we stand the chance of having a person 
become governor for a period of one. two, three, three and 
one-half, and a day short of four years. The people would as



a whcle perhaps reject just because of some pressures put u p o n  
the governor to put that man in as his secretary of state. I 
think the fair way to the people would be to have that man 
along with the governor on the general election ticket. Then 
if we don't feel that the governor chose wisely or the party 
chose wisely, they can both be rejected. The people have a 
choice. I can see that the strong executive would be one that 
would just pick all of his own men and those he doesn't want, 
he just throws away, but I think there are going to be 
pressures upon him in the selections, and that is one pressure 
that can be revealed before we take the whole "poke". We are 
going to know what we are getting and they can be accepted or 
rejected as a team.



becoming governor? For your information Mr. Rivers, I'll give 
you the names. Thomas Dewey, Alfred E. Smith, Herbert Lehman 
and Franklin Delano Roosevelt.

PRESIDENT EGAN: Mr. Armstrong, would you take the Chair?
(Mr. Armstrong took the chair at this time.)

EGAN: Mr. Chairman, I would like to say that I realize that
the Committee on the Executive has put in a lot of days, a lot
of hours, just simply a lot of time on this particular
question. What they have come up with they feel is the best
that is possible. I know that and give them every credit and
I have respect for their feelings, but I have not been 
completely in favor of this type of provision at any time 
since it was under Committee discussion. I am opposed to 
having the man who would be next in line in succession to the 
governorship not actually elected in some manner by the people 
of the new state. I would like to say as to that that I also 
have that feeling with relation to the Vice Presidency of the 
United States, that I am not in agreement with that particular 
means that we now use and have used all along through our 
history in providing for the Vice President of the United 
States. This feeling does not conflict at all with my feeling
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on -the national level relative to that question. I feel that 
as Mr. Victor Rivers has stated, that if such an amendment -- 
I voted for the deletion of Section 6 -- with that feeling in 
mind, that actually a secretary of state won't be running for 
any office. The people won't have one thing to say about who 
shall be secretary of state under Section 6 as I read it. 
Someone will choose that particular man and he will become as 
Section 6 reads, "the governor of the State of Alaska." Now, 
if as Mr. Victor Rivers has stated, he will offer an amendment 
that will definitely guarantee to the people of Alaska that 
the man who will become secretary of state will be elected by 
the people in a primary election, then I would agree with 
going along with Section 6 if I knew that that particular 
amendment was going to be offered, and that we were going to 
have a chance to vote upon that. I also don't agree with the 
line of succession, with the secretary of state being 
appointed. I can see no reason why we should not have Section 
6 as it is as well as accepting an amendment that would allow 
the governor to pick his own successor. I am not any more in 
agreement with that than I am with Section 6 as it is written 
now. In thinking this over, I am also not in agreement with 
having an amendment produced that will let the direct line of 
succession go from the governor, say in the manner that was 
suggested, that the secretary of state if the governor died, 
would call the legislators into session and then they would 
select the governor. I am not in agreement with that because 
the people do not elect the representatives to the 
legislatures and their senators with the idea that one of 
their number will become the governor of Alaska. I think that 
the best idea so
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far that I have heard is this particular proposal that we 
nominate, at least give the people some choice in the matter, 
it will be a real choice. Let them nominate the man who will 
run in the package with the candidates for governor in the 
general election. I think that that would be a proper means 
of allowing the people to elect their governor and also the 
successor to the governor. I would go along wholeheartedly 
with such a proposed amendment. That is my feeling on this 
question, and if I knew that that amendment was going to be 
adopted, I would then vote against the motion to strike 
Section 6 from the proposal.



Another thing is that the voters become apathetic as time goes 
on and pretty soon you
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have a small percentage of people electing your officials, 
whoever they may be. One reason I don't think we should be 
too fearful of the governor's making a bad appointment is that 
we are giving him the authority to make all the other 
appointments. The secretary of state is actually an 
administrative official, really. Normally he has a lot of 
administrative functions, just as our present Secretary of 
Alaska has. He does not have to necessarily have the 
qualities that would make him a good governor, although he 
should be in very close touch with the governor as he would be 
under our thinking here, so that in the event of an emergency 
the executive department would continue to run smoothly when 
the governor was absent. So there is a good deal to be said 
on both sides, and so it seems to me it does boil down to just 
one thing, do we want the people to elect this man or do we 
want him appointed?



GRAY: I'll speak once and forever more on this subject. To
me, I feel that the Committee's plan is the best. We are 
talking about one thing, we are talking about the governor and 
his successor. The probability of a successor is possible but
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in general we can assume that the elected governor will carry 
.out his term. There is a great deal of emphasis placed on the 
secretary of state becoming the governor. Now what we are 
talking about is efficiency in the state government, and we 
are selecting our man by the voice of the people and they are 
selected on a popularity basis with efficiency as a second 
regard. We try to get the most efficient man that is popular. 
In the Committee plan I do believe that you will receive the 
most efficient secretary of state, because if he is selected 
and if he is unpopular, it will be a detriment to the man 
running as governor. I believe like Mr. Nerland, I believe 
that in selecting a secretary of state we must select him for 
popularity but primarily for efficiency, which is the purpose 
of the whole executive department.

PRESIDENT EGAN: Mr. Coghill.

COGHILL: Mr. President, I support the Buckalew amendment and
in turn the proposed amendment which Mr. Hellenthal is trying 
to submit. I feel that this issue is entirely a political 
issue within parties. I can see that under the particular 
system that we have here that we are just trying to pull a 
veil over the voters' eyes as to allowing them to elect a 
secretary of state because it ties them too closely to the 
governor. I could see that in a political convention that 
this Section 6, as written, would enable a party to set up a 
fairly strong piece of political machinery. I can't see where 
the primary election would do so good because we all know 
there are factions in political pait.’^s, and you know that 
from time to time in our past history we have had very strong 
feelings and splits in both major parties in Alaska, so I can 
see where we would have a strong man of one faction running 
for secretary of state and a strong man of the other faction 
running for governor, and if they were tied together
•k-k'k'k'k'k'k'k'k'k'te
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in the general election it would not give you your Utopia of a
strong executive. I feel that by appointing, that your
governor-elect or your governor that becomes elected, would be 
more or less the leading figure of the political party that 
gained control of our government, and feel that to this end he
should have the prerogative of choosing his own cabinet or
major officials.



NORDALE: Mr. President, I think that Mr. Davis put his finger
on the problem when he said it was a matter of do we want to 
elect a secretary of state or do we want to appoint him. I am 
not too sure just how strong my convictions are, but I would 
like to say this, that one of the problems that has faced most 
of the states, and I think one of the reasons why there has 
been a swing away from elected officials is that for one 
thing, as the years go by the ballots become cluttered with 
elected officials. Of course, ours does not look as if it 
would be in much danger, except we do have our election of 
senators, representatives, and at least three members of 
Congress to elect plus initiatives and referendum and all that 
sort of thing, but the swing toward the appointment of 
officials has been to keep some sort of coordination in 
government. Any man elected by the people is pretty 
independent, and that is why you have a lack of coordination 
in government where you have a lot of elected officials.



SWEENEY: I just wanted to say that I want to have a secretary
of state elected. I want him compatible with the governor. I 
want him nominated in the primary and I want him teamed with 
the governor in the general election. That is all I want, and 
I do not believe that it is destroying the strong executive.
To talk about splinters in either party, I think if you did 
happen to get one from one faction or one from another, it 
might be just the thing that would cement your party, and I 
hope you vote down the Buckalew amendment.



AWES: I have an amendment, Mr. President.

PRESIDENT EGAN: You may present your amendment, Miss Awes.
The Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Line 18, page 2, strike the words 'secretary of
state' and substitute 'lieutenant governor'; line 21, strike 
from 'and' through word 'governor' ending on line 2, page 3; 
line 2, page 3, strike 'secretary of state' and substitute 
'lieutenant governor'; lines 4, and 5, page 3, strike words 
'secretary of state' on both lines and in each case substitute 
'lieutenant governor'."

AWES: I move the adoption of the amendment.

2 1 4 6

PRESIDENT EGAN: Miss Awes moves the adoption of the proposed
amendment.

BUCKALEW: I second the motion.



AWES: Some of the delegates here were perhaps surprised at
the amendment thinking that the idea of a lieutenant governor 
had been completely buried. That is what bothered me. I am 
afraid that the idea of a lieutenant governor was buried 
perhaps too soon. The only argument I have heard is that the 
lieutenant governor does not play too important a role and it 
costs money; therefore we should do away with him. Yes, it 
does cost something to have a lieutenant governor; you have to 
pay him a salary; you have a few extra lines on the ballot; 
you have to provide an extra room in the statehouse. When you 
come down to it, it costs only a drop in the bucket for the 
total cost of running a state. Therefore, I think the 
question is not what does he cost, but does he serve a 
purpose? I think he would serve one very real purpose. I



agree we should elect a successor to the governor. I think 
Alaskans have been so fed up in the last 50 or 75 years with 
•appointive governors that they don't want to hear the word 
again. However, it bothers me considerably to elect the 
secretary of state. I don't think we should put over what 
some people call a package deal and give the people the form 
of electing a secretary of state without the choice. On the 
other hand, to elect the secretary of state independently, we 
know there are not only different parties in Alaska but there 
is p lot of factionalism in the parties, and if you get a 
lieutenant governor who is of a different faction than the 
governor, because he isn't too effective while serving as 
lieutenant governor it would not make too much difference, but 
the secretary of state is right-hand man to the governor, and 
if you get a secretary of state who is of a different party or 
of a different faction in the same party, he can hamstring the 
governor and make our whole government ineffective for the 
whole four years he is in office, and I think the fact that we 
want a strong executive makes the problem even more pressing, 
and therefore I suggest that we consider or reconsider, as the 
case may be, the idea of having a lieutenant governor in the 
State of Alaska.

PRESIDENT EGAN: The question is, "Shall the proposed
amendment as offered by Miss Awes be adopted by the 
Convention?" Mr. McLaughlin.
■ kir'k'ic-k-k'k'k-k'ie'k
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McLAUGHLIN: I am a bit confused. Would the secretary read
the section as it would read if it were amended.

PRESIDENT EGAN: Would the secretary read the section as it
would read if it were amended.

CHIEF CLERK: "There shall be a lieutenant governor who shall
have the same qualifications as the governor. He shall be 
nominated in the manner provided b^ .aw for nominating 
candidates for other elective offices. He shall be elected at 
the same time and for the same term as the governor. The 
candidate for lieutenant governor who runs jointly with a 
successful candidate for governor shall be elected lieutenant 
governor. The lieutenant governor shall perform such duties



as may be prescribed oy law and as may be delegated to him by 
the governor."

PRESIDENT EGAN: Mr. Riley.

RILEY: I would like to address one question to Miss Awes. In
distinguishing between the two titles did you mean to 
distinguish between duties in your discussion, Miss Awes?

AWES: Yes, I did. I was proposing a lieutenant governor in
the traditional sense and then have the usual appointment of 
secretary of state by the governor to perform the duties of a 
secretary of state.



CHIEF CLERK: "There shall be a secretary of state who shall
have the same qualifications as the governor. New material. 
"He shall be nominated in the manner provided by law for 
nominating candidates for other elective offices. He shall be 
elected at the same time and for the same term as the governor 
and the procedure prescribed by law." Delete the word 
"election". "The procedure prescribed by law for general 
elections shall provide that the electors in casting their 
vote for governor shall also be deemed to be casting their 
vote for the candidate for secretary of state shown on the 
ballot as running jointly with the respective candidate for 
governor. The candidate for secretary of state who runs 
jointly with the successful candidate for governor shall be 
elected secretary of state. The secretary of state shall 
perform such duties as may be prescribed by law and as may be 
delegated to him by the governor."

PRESIDENT EGAN: The Chair feels that the question that was
asked by Mr. Kilcher was, are there any other necessary 
amendments to the following sections in order to make them 
conform completely with Section 6 as it is now written. Is 
that right?
•k-k'ic-k'k + 'lr'k'k'k'k
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signify by saying "aye", all opposed by saying "no". The 
"ayes" have it and the proposed amendment is ordered adopted. 
Are there amendments to Section 14? Mr. Barr.

BARR: Mr. President, I have an amendment to insert after
Section 13. It is on the Secretary's desk.

PRESIDENT EGAN: Between Section 13 and Section 14?

BARR: Yes, it will be a new Section 14.

PRESIDENT EGAN: Th uiief Clerk may read the proposed
amendment.
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THIEF CLERK: "Page 6, line 16, after Section 13, insert a new
Section 14, and renumber the following sections accordingly: 
•"An Attorney General shall be elected at the same time and in 
the same manner as the Governor, and his term of office shall 
be four years. He shall be the chief law officer of the 
State, shall represent the State in all courts of law, and 
shall see that all laws are uniformly and adequately enforced 
throughout the State. He shall be legal advisor to the 
Legislature and all State officers, and shall perform such 
other duties as may be
prescribed by law. He shall be responsible to the Governor 
and
the Legislature for the faithful performance cf his duties.
The Attorney General shall receive for his services a 
compensation fixed by the Legislature which shall not be 
increased or diminished during his term of office. He shall 
devote his full time to his office and shall not receive any 
salary, fees or other compensation from any other source. In 
case of vacancy in the office of Attorney General for any 
cause, the Governor shall appoint his successor to complete 
Che term of office with the consent of a majority of both 
Houses of the Legislature in joint session assembled, or, when 
not in session, a poll of the members may be taken by mail by 
the President of the Senate and Speaker of the House."

PRESIDENT EGAN: What is your pleasure, Mr. Barr?

BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I'll second the motion.

PRESIDENT EGAN: Mr. Knight seconds the motion. The amendment
is open for discussion. Mr. Barr.

3ARR: Mr. President, as this is rather a long amendment —
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BARR: I have had placed on all the delegates' desks a
mimeographed copy of the text of this amendment. It is not 
the complete amendment showing the lines and paragraph, it is 
merely the text. It provides for the election of the attorney 
general, that is the gist of it. He shall be elected at the 
same time and manner as the governor. He shall be legal 
adviser to the legislature and all state officers, and shall 
perform such other duties as may be prescribed by law. It 
outlines his duties and it provides for his replacement in 
case there is a vacancy. Now, in presenting this amendment, I 
do not go against the thought of the Executive Committee in 
that we should have a strong executive. Some people will 
think so. I went along with their committee report and I 
still do not disagree with it; however, the reason I decided 
finally to put this amendment in was the fact that I met 
innumerable people, speaking to them privately, who thought 
that the attorney general should be elected. In fact, they 
stated it in broader terms, they said they v/ould like to elect 
more officials than the state governor. None of them stated 
that they wanted to elect as many as we have now, that they 
wanted to reduce the governor's power, but they thought they 
should elect enough so that they felt they had a hand in the 
government themselves. I felt that if another official should 
be elected, it should be the attorney general. Why the 
attorney general? Because all these other department heads 
are there expressly to carry out the governor's program and 
should agree with him in every detail on his policy. That 
makes up a good working team. The attorney general also 
should work with the governor, he is the governor's legal 
counsel and the legislature's legal counsel and also counsel 
for all the department heads, but he has one other duty that 
does not quite conform to the usual idea of a department 
head's duty under administration and that is, he is called 
upon to interpret the law at times. That is a semi-judiciary 
function, I would call it, although it's not final. It is a 
temporary decision and may be taken into the courts. In 
interpreting the law, he should be impartial. Many times, of 
course, the governor might ask him to interpret the law to be



sur.e that he is on the right ground when he proposes 
something. In case we had a governor who wanted to bulldoze 
something through anyhow, if it were a little bit 
questionable, the attorney general might feel that he was 
obligated to the governor if he were appointed and his opinion 
might be biased a little bit. I wouldn't say that he would 
flout the law, but he could be biased a little bit to either 
one side or the other.
k i r ' k - i e ' k ' i r ' i r i r ' k ' k ' k
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And even if he were entirely honest and tried to render an 
impartial decision, I'm afraid his conscience would hurt him a 
little bit because he was obligated to the governor ard went 
against the governor's wishes, so to remove him from that 
embarrassing position, I think that he should be elected. Now 
I grant you in electing any man we cannot be sure that we will 
get a good man, and on the other hand, by appointment we 
cannot insure that we will get a good man, but I believe that 
if we are going to elect another official because the people 
want it, then it should be the attorney general.



McLAUGHLIN: Mr. President, I voted against the governor and
secretary of state as co-runners on the belief that we had
merely one elective office in the executive arm and that would
suffice, because my other voting had been predicated, and
other proposals had been predicated, on that belief we were
going to have a strong executive. This is merely the
introduction to other offices. I notice we have a Delegate
Proposal No. 45 submitted by Mr. Barr, and we have a Delegate
Proposal No. 4 4  also,
★★★★★★★★★★★
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providing for the election of a commissioner of labor. If we 
yield ground in one respect, we might as well elect our 
commissioner of welfare, our commissioner of education, and 
having provided those, I feel that we should go right down the 
list and completely dissipate the theory upon which the voting 
has taken place. It was with reluctance that I even voted in 
favor of the secretary of state as a co-runner for the 
governor. I am violently opposed to the election of the 
attorney general. I don't think the election of him 
accomplishes any purpose. The blunt fact is that there is a 
general misconception as to the function of the attorney 
general. The attorney general is a lawyer and his opinion is 
the equivalent of any other lawyer's. It can be attacked.
Any recommendation he makes, if acted upon, can always be 
attacked in the courts by private citizens. His opinion is 
worth the paper it is written upon. It's impressive upon the 
state and the officials are bound by it until some irate 
taxpayer attacks it and the actions taken under the authority 
of it, and the courts can promptly overrule it. There is a 
misconception about the function of the attorney general, his 
functions are not quasi-judicial. He is another attorney 
giving an opinion, and if you could assure yourselves that he



would have the wisdom of a deus, those lawyers don't exist in 
Alaska as it has been evidenced by the variety of opinions ex 
pressed here before this body. I do oppose it, I think if we 
are going to have an attorney general, the power should be 
vested in the governor to appoint him, and that is without any 
screening by any judicial council or anything of the sort. If 
you're going to elect him, elect him, but by and large if 
you're creating a strong t.xecutive, then give him the power to 
appoint his own attorney general. The discrepancy has been 
pointed out in New York under the series, Governors and 
Administration of New fork, which is put out under the 
American Commonwealth Series, it's pointed out that because of 
the fact that the attorney general is an elective office under 
the constitution, that is, the governor, in substance, has to 
rely on a legislative act passed in 1900 authorizing him to 
have private counsel. You're putting a diverse and possibly a 
discordant element into the executive branch. It isn't 
necessary. The courts can protect the government from the 
opinions of an attorney general appointed by the governor, and 
that attorney general does, in a sense, bear the same 
relationship to the governor as any attorney bears to his 
private client. It is an attorney-client relationship and the 
relationship has to be based on faith and personal selection.
I would strongly recommend that there be no other elective 
offices in the state.
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PRESIDENT EGAN: If there is no objection, the rules will be
suspended and Mr. Barr may have the floor on personal 
privilege.

BARR: I want to explain that since it is very clearly the
intention of this body to have two elected officials, there is 
no point in me introducing this other amendment and holding up 
proceedings. I never intend to hold up proceedings at all. I 
realize the shortness of time here, so I will not introduce 
that amendment at this time, although in my own heart, I 
believe that we should have an attorney general and 
commissioner of labor elected.



SUNDBORG: I would like to know if we are creating anywhere in
this constitution the office of the attorney general? And I 
ask it because in our article on direct legislation there is a 
provision that petitions for referendum and recall and the 
like, shall be filed with the attorney general who shall 
certify it to its sufficiency as to form, etc. Since we have 
not created that office, and I don't believe we should do it 
by indirection by assigning duties to the man whose office has 
not been created, I would like to be recognized at the end of 
this statement under the item of personal privilege, to make a 
motion and the motion would be that the rules be suspended and 
rhe Committee on Style and Drafting be instructed to make a 
substantive amendment in the article on direct legislation to 
provide that wherever the words "attorney general" appear, 
that they be changed to "secretary of state". I wonder if all 
of you recognize what the problem is. I think we have now 
agreed that in the executive department we are going to have 
one other officer at least besides the governor. He will be 
called the secretary of state. I wonder if all of you 
recognize what the problem is. I think we have now agreed 
that in the executive department we are going to have one 
other officer at least besides the governor. He will be 
called the secretary of state. It occurred to us in Style and 
Drafting that it would be entirely proper that the secretary 
of state should be the officer of the state with whom 
petitions under the initiative and under the referendum should 
be filed, that if he required legal services in order to 
satisfy himself that they were sufficient as to form, etc., he 
could get them from whatever officer of the state might be 
provided by
■k'k'k'k'k'ic-k'k-k'k'k
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legislation or otherwise for that purpose, but I think we are



if we set up duties for an official called the "attorney 
general" and don't set up the office itself in the 
constitution.

-
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it appeared that, at least the feeling was drawn out th 
(original copy illegible) whole proposal had almost been 
wrecked. I believe that (original copy illegible) tion can be 
changed so it will be acceptable and for tha (original copy 
illegible) I would like to have the reconsideration at this 
time with (original copy illegible) possible amendment 
afterwards if the section is retained.

PRESIDENT EGAN: Is there further discussion? Section 6 is
now before us once more. Mr. Boswell.

BOSWELL: I would like to trace the evolution cf this
particular article through the Committee. Our first decision 
was, should we have a lieutenant governor? We decided that 
was a luxury which we could not afford in this new state. So 
our second decision was to try to set up a working successor 
to the governor, and it seemed a logical choice would be the 
secretary of state. Our third decision was regarding the 
election, whether this secretary of state should be elected or 
appointed, and we felt it would be a little more democratic,
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more acceptable to the public, give them more to say, if he 
were elected. Then the question was, how can we elect a 
secretary of state and be certain he would be compatible with 
the governor and be of the same party as the governor. I 
asked Mr. Cooper this question on his previous amendment, how 
he could expect this elected secretary of state to be of the 
same party and he could not answer. I realized I was tossing 
him a curve at the time because we could not answer it; so 
that was why we came up with this particular section and we 
decided then that we could accomplish the purpose we were 
after by nominating the secretary of state and the governor 
separately and pairing them to run in the final election so 
that we would at least be certain that they would be of the 
same political party, and I think that is the important thing 
on it. It would be obvious to all that if we had a governor 
of one party and a secretary of state of another party that 
they could not only not work together, but there would be 
terrific confusion if that secretary of state ever succeeded 
to the governor. I think when the people of Alaska have this 
opportunity to nominate a secretary of state and realize the 
important position that he holds, they are going to be very 
careful of the man they nominate, and I don't think he will be 
the type of man that Mr. Buckalew would have us think he would 
be. Now if you think the Committee approach has been 
illogical or if you want to "buy a pig in a poke", support Mr. 
Buckalew's amendment. If not, I think the committee proposal 
has merit.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I seconded Mr. Buckalew's motion and I have
always felt that Section 6, as worded for the reasons that we
stated yesterday, injects an undesirable element in our
constitutional government, and as far as a "pig in a poke",
and I want to direct my remarks solely to that. There is an
amendment on the desk 
* * * * * * * * * * *
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which reads as follows: "That Section 6 be stricken and the
following substituted: 'There shall be a secretary of state
who shall have the same qualifications as the governor. He 
shall be appointed by the governor. He shall perform such 
duties as may be delegated to him by the governor. He shall



perform such administrative functions as are prescribed by 
law'." The amendment goes on and deletes the words "person 
elected" in line 12 of Section 7, and that is all there is to 
it. Now that amendment prescribes a constitutional secretary 
of state. The reason for that is so that the order of 
succession is preserved. It makes him an appointee of the 
governor, so the objection as to political faith is 
immediately removed. He will be of the same political party. 
It makes him a working secretary of state, because as far as 
executive duties are concerned the governor may delegate some 
to him. Administrative duties which of course do not infringe 
upon the executive may be prescribed by law. That avoids any 
conflict between a secretary of state working contrary to his 
governor, so this amendment preserves the order of succession 
exactly as it was in the original proposal, except only that 
the secretary of state is an appointive official, but the 
order of succession is preserved. Everything of the original 
proposal is preserved, and it is not "a pig in a poke". There 
are other equally, I think, desirable alternatives. There is 
no magic about this thing. It is very simple. In answer to 
Mr. Marston's statement, I am quite sure by 12 noon we will be 
all through with this thing. We could adopt many healthy 
proposals in that time, too, all of them better than the 
present Section 6. I have talked to other people who have 
equally sound alternative methods, none of which require 
huddles or delay, very simple, very clear and generally 
unobjectionable, so I say that if we do reconsider this 
matter, there are sound alternates and I do think though, that 
the present section or the section that was submitted to us 
must be improved.

PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, it appears to me that the only
difference between Mr. Hellenthal's proposal as he has talked 
about it here, and the committee proposal is the point as to 
whether the secretary of state is going to be elected or 
whether he is going to be appointed. I am afraid we are going 
to get ourselves in a box here if we vote on the motion to 
reconsider. I am afraid we may be foreclosing the possibility 
of considering Mr. Hellenthal's amendment. I am wondering if 
it might not be more orderly to hold the matter of the 
reconsideration until after we have heard Mr. Hellenthal's



amendment. I am afraid we will be in the same position we
were in yesterday where we struck certain language and then we
had to have an amendment to put the same language back in. As
if now stands, we have stricken Section 6. If we take the
motion to reconsider and if that 
»** + + *• + + ***
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motion to reconsider is against Mr. Buckalew's amendment, we 
will be in the position then of having failed to strike the 
section and then we have another motion come along to strike 
the section over again. It seems to me that the primary 
question at the minute is whether the body does or does not 
want an elective secretary of state.

PRESIDENT EGAN: Mr. Londborg.

LONGBORG: Mr. President, I would like to speak another word
for the committee proposal as we drew it up. As I see the 
difference in the remarks now of Mr. Hellenthal and his would- 
be secretary of state, and the one that the Committee provided 
for, is this, of a time element as far as when the governor 
picks his partner. In other words, has the Committee made it 
possible that the governor would have a perfectly compatible 
working partner; he would choose that man or the party would 
work together and pick that man before the election, or if the 
law so provided, he may be picked in the primary to be the 
running partner of the successful nominee of the primary for 
governor. Now, as I see it, the pressure that is going to 
come upon the governor in selecting a secretary of state will 
be just the same as the pressure if he were to pick him before 
he was elected as governor. This man that will be selected as 
secretary of state after the governor is elected, will be a 
man who can take over the governor's office for a period of 
three or three and one-half years, maybe even more should the 
governor die. You can be sure there is going to be just as 
much pressure on the governor to attach on to him somebody the 
people don't want but somebody to whom the party owes a debt; 
but if you have the secretary of state as just a working man 
and not succeeding to the governor's chair, that would be a 
different thing, but if he is to fall in line for the 
governorship, then we stand the chance of having a person 
become governor for a period of one. two, three, three and 
one-half, and a day short of four years. The people would as



a whcle perhaps reject just because of some pressures put upon 
the governor to put that man in as his secretary of state. I 
think the fair way to the people would be to have that man 
along with the governor on the general election ticket. Then 
if we don't feel that the governor chose wisely or the party 
chose wisely, they can both be rejected. The people have a 
choice. I can see that the strong executive would be one that 
would just pick all of his own men and those he doesn't want, 
he just throws away, but I think there are going to be 
pressures upon him in the selections, and that is one pressure 
that can be revealed before we take the whole "poke". We are 
going to know what we are getting and they can be accepted or 
rejected as a team.



becoming governor? For your information Mr. Rivers, I'll give 
you the names. Thomas Dewey, Alfred E. Smith, Herbert Lehman 
and Franklin Delano Roosevelt.

PRESIDENT EGAN: Mr. Armstrong, would you take the Chair?
(Mr. Armstrong took the chair at this time.)

EGAN: Mr. Chairman, I would like to say that I realize that
the Committee on the Executive has put in a lot of days, a lot 
of hours, just simply a lot of time on this particular 
question. What they have come up with they feel is the best 
that is possible. I know that and give them every credit and 
I have respect for their feelings, but I have not been 
completely in favor of this type of provision at any time 
since it was under Committee discussion. I am opposed to
having the man who would be next in line in succession to the
governorship not actually elected in some manner by the people 
of the new state. I would like to say as to that that I also
have that feeling with relation to the Vice Presidency of the
United States, that I am not in agreement with that particular 
means that we now use and have used all along through our 
history in providing for the Vice President of the United 
States. This feeling does not conflict at all with my feeling
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on the national level relative to that question. I feel that 
as Mr. Victor Rivers has stated, that if such an amendment —*
I voted for the deletion of Section 6 -- with that feeling in 
mind, that actually a secretary of state won't be running for 
any office. The people won't have one thing to say about who 
shall be secretary of state under Section 6 as I read it. 
Someone will choose that particular man and he will become as 
Section 6 reads, "the governor of the State of Alaska." Now, 
if as Mr. Victor Rivers has stated, he will offer an amendment 
that will definitely guarantee to the people of Alaska that 
the man who will become secretary of state will be elected by 
the people in a primary election, then I would agree with 
going along with Section 6 if I knew that that particular 
amendment was going to be offered, and that we were going to 
have a chance to vote upon that. I also don't agree with the 
line of succession, with the secretary of state being 
appointed. I can see no reason why we should not have Section 
6 as it is as well as accepting an amendment that would allow 
the governor to pick his own successor. I am not any more in 
agreement with that than I am with Section 6 as it is written 
now. In thinking this over, I am also not in agreement with 
having an amendment produced that will let the direct line of 
succession go from the governor, say in the manner that was 
suggested, that the secretary of state if the governor died, 
would call the legislators into session and then they would 
select the governor. I am not in agreement with that because 
the people do not elect the representatives to the 
legislatures and their senators with the idea chat one of 
their number will become the governor of Alaska. I think that 
the best idea so
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far that I have heard is this particular proposal that we 
nominate, at least give the people some choice in the matter, 
it will be a real choice. Let them nominate the man who will 
run in the package with the candidates for governor in the 
general election. I think that that would be a proper means 
of allowing the people to elect their governor and also the 
successor to the governor. I would go along wholeheartedly 
with such a proposed amendment. That is my feeling on this 
question, and if I knew that that amendment was going to be 
adopted, I would then vote against the motion to strike 
Section 6 from the proposal.



Another thing is that the voters become apathetic as time goes
*on and pretty soon you 

■* + ■* + ■* + + + * + +
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have a small percentage of people electing your officials, 
whoever they may be. One reason I don't think we should be 
too fearful of the governor's making a bad appointment is that 
we are giving him the authority to make all the other 
appointments. The secretary of state is actually an 
administrative official, really. Normally he has a lot of 
administrative functions, just as our present Secretary of 
Alaska has. He does not have to necessarily have the 
qualities that would make him a good governor, although he 
should be in very close touch with the governor as he would be 
under our thinking here, so that in the event of an emergency 
the executive department would continue to run smoothly when 
the governor was absent. So there is a good deal to be said 
on both sides, and so it seems to me it does boil down to just 
one thing, do we want the people to elect this man or do we 
want him appointed?



GRAY: I'll speak once and forever more on this subject. To
me, I feel that the Committee’s plan is the best. We are 
talking about one thing, we are talking about the governor and 
his successor. The probability of a successor is possible but
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in general v/e can assume that the elected governor will carry 
‘out his term. There is a great deal of emphasis placed on the 
secretary of state becoming the governor. Now what we are 
talking about is afficiency in the state government, and we 
are selecting our man by the voice of the people and they are 
selected on a popularity basis with efficiency as a second 
regard. We try to get the most efficient man that is popular. 
In the Committee plan I do believe that you will receive the 
most efficient secretary of state, because if he is selected 
and if he is unpopular, it will be a detriment to the man 
running as governor. I believe like Mr. Nerland, I believe 
that in selecting a secretary of state we must select him for 
popularity but primarily for efficiency, which is the purpose 
of the whole executive department.

PRESIDENT EGAN: Mr. Coghill.

COGHILL: Mr. President, I support the Buckalew amendment and
in turn the proposed amendment which Mr. Hellenthal is trying 
to submit. I feel that this issue is entirely a political 
issue within parties. I can see that under the particular 
system that we have here that we are just trying to pull a 
veil over the voters' eyes as to allowing them to elect a 
secretary of state because it ties them too closely to the 
governor. I could see that in a political convention that 
this Section 6, as written, would enable a party to set up a 
fairly strong piece of political machinery. I can't see where 
the primary election would do so good because we all know 
there are factions in political parties, and you know that 
from time to time in our past history we have had very strong 
feelings and splits in both major parties in Alaska, so I can 
see where we would have a strong man of one faction running 
for secretary of state and a strong man of the other faction 
running for governor, and if they were tied together
•k'k'k'k-k'k-k'k'k'ir'ie
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in the general election it would not give you your Utopia of a
strong executive. I feel that by appointing, that your
governor-elect or your governor that becomes elected, would be 
more or less the leading figure of the political party that 
gained control of our government, and feel that to this end he
should have the prerogative of choosing his own cabinet or
major officials.



NORDALE: Mr. President, I think that Mr. Davis put his finger
on the problem when he said it was a matter of do we want to 
elect a secretary of state or do we want to appoint him. I am 
not too sure just how strong my convictions are, but I would 
like to say this, that one of the problems that has faced most 
of the states, and I think one of the reasons why there has 
been a swing away from elected officials is that for one 
thing, as the years go by the ballots become cluttered with 
elected officials. Of course, ours does not look as if it 
would be in much danger, except we do have our election of 
senators, representatives, and at least three members of 
Congress to elect plus initiatives and referendum and all that 
sort of thing, but the swing toward the appointment of 
officials has been to keep some sort of coordination in 
government. Any man elected by the people .s pretty 
independent, and that is why you have a lack of coordination 
in government where you have a lot of elected officials.



SWEENEY: I just wanted to say that I want to have a secretary
of state elected. I want him compatible with the governor. I 
want him nominated in the primary and I want him teamed with 
the governor in the general election. That is all I want, and 
I do not believe that it is destroying the strong executive.
To talk about splinters in either party, I think if you did 
happen to get one from one faction or one from another, it 
might be just the thing that would cement your party, and I 
hope you vote down the Buckalew amendment.



AWES: I have an amendment, Mr. President.

PRESIDENT EGAN: You may present your amendment, Miss Awes.
The Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Line 18, page 2, strike the words 'secretary of
state' and substitute 'lieutenant governor'; line 21, strike 
from 'and' through word 'governor' ending on line 2, page 3; 
line 2, page 3, strike 'secretary of state' and substitute 
'lieutenant governor'; lines 4, and 5, page 3, strike words 
'secretary of state' on both lines and in each case substitute 
' lieutenant governor'."

AWES: I move the adoption of the amendment.
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PRESIDENT EGAN: Miss Awes moves the adoption of the proposed
amendment.

BUCKALEW: I second the motion.



AWES: Some of the delegates here were perhaps surprised at
the amendment thinking that the idea of a lieutenant governor 
had been completely buried. That is what bothered me. I am 
afraid that the idea of a lieutenant governor was buried 
perhaps too soon. The only argument I have heard is that the 
lieutenant governor does not play too important a role and it 
costs money; therefore we should do away with him. Yes, it 
does cost something to have a lieutenant governor; you have to 
pay him a salary; you have a few extra lines on the ballot; 
you have to provide an extra room in the statehouse. When you 
come down to it, it costs only a drop in the bucket for the 
total cost of running a state. Therefore, I think the 
question is not what does he cost, but does he serve a 
purpose? I think he would serve one very real purpose. I



agree we should elect a successor to the governor. I think 
.Alaskans have been so fed up in the last 50 or 75 years with 
appointive governors that they don't want to hear the word 
again. However, it bothers me considerably to elect the 
secretary of state. I don't think we should put over what 
some people call a package deal and give the people the form 
of electing a secretary of state without the choice. On the 
other hand, to elect the secretary of state independently, we 
know there are not only different parties in Alaska but there 
is a lot of factionalism in the parties, and if you get a 
lieutenant governor who is of a different faction than the 
governor, because he isn't too effective while serving as 
lieutenant governor it would not make too much difference, but 
the secretary of state is right-hand man to the governor, and 
if you get a secretary of state who is of a different party or 
of a different faction in the same party, he can hamstring the 
governor and make our whole government ineffective for the 
whole four years he is in office, and I think the fact that we 
want a strong executive makes the problem even more pressing, 
and therefore I suggest that we consider or reconsider, as the 
case may be, the idea of having a lieutenant governor in the 
State of Alaska.

PRESIDENT EGAN: The question is, "Shall the proposed
amendment as offered by Miss Awes be adopted by the 
Convention?" Mr. McLaughlin.
-k'k'k-k'k-k'k'k'k'k-k
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McLAUGHLIN: I am a bit confused. Would the secretary read
the section as it would read if it were amended.

PRESIDENT EGAN: Would the secretary read the section as it
would read if it were amended.

CHIEF CLERK: "There shall be a lieutenant governor who shall
have the same qualifications as the governor. He shall be 
nominated in the manner provided by law for nominating 
candidates for other elective offices. He shall be elected at 
the same time and for the same term as the governor. The 
candidate for lieutenant governor who runs jointly with a 
successful candidate for governor shall be elected lieutenant 
governor. The lieutenant governor shall perform such duties



as 'may be prescribed by law and as may be delegated to him by 
the governor."

PRESIDENT EGAN: Mr. Riley.

RILEY: I would like to address one question to Miss Awes. In
distinguishing between the two titles did you mean to 
distinguish between duties in your discussion, Miss Awes?

AWES: Yes, I did. I was proposing a lieutenant governor in
the traditional sense and then have the usual appointment of 
secretary of state by the governor to perform the duties of a 
secretary of state.



CHIEF CLERK: "There shall be a secretary of state who shall
have the same qualifications as the governor. New material. 
'"He shall be nominated in the manner provided by law for 
nominating candidates for other elective offices. He shall be 
elected at the same time and for the same term as the governor 
and the procedure prescribed by law." Delete the word 
"election". "The procedure prescribed by law for general 
elections shall provide that the electors in casting their 
vote for governor shall also be deemed to be casting their 
vote for the candidate for secretary of state shown on the 
ballot as running jointly with the respective candidate for 
governor. The candidate for secretary of state who runs 
jointly with the successful candidate for governor shall be 
elected secretary of state. The secretary of state shall 
perform such duties as may be prescribed by law and as may be 
delegated to him by the governor."

PRESIDENT EGAN: The Chair feels that the question that was
asked by Mr. Kilcher was, are there any other necessary
amendments to the following sections in order to make them
conform completely with Section 6 as it is now written. Is
that right?
* * * * * * * * * * *
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signify by saying "aye", all opposed by saying "no". The 
"ayes" have it and the proposed amendment is ordered adopted. 
Are there amendments to Section 14? Mr. Barr.

BARR: Mr. President, I have an amendment to insert after
Section 13. It is on the Secretary’s desk.

PRESIDENT EGAN: Between Section 13 and Section 14?

BARR: Yes, it will be a new Section 14.

PRESIDENT EGAN: The Chief Clerk may read the proposed
amendment.
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CHIEF CLERK: "Page 6, Jine 16, after Section 13, insert a new
.Section 14, and renumber the following sections accordingly: 
"An Attorney General shall be elected at th same time and in 
the same manner as the Governor, and his term of office shall 
be four years. He shall be the chief law officer of the 
State, shall represent the State in all courts of law, and 
shall see that all laws are uniformly and adequately enforced 
throughout the State. He shall be legal advisor to the 
Legislature and all State officers, and shall perform such 
other duties as may be
prescribed by law. He shall be responsible to the Governor 
and
the Legislature for the faithful performance of his duties.
The Attorney General shall receive for his services a 
compensation fixed by the Legislature which shall not be 
increased or diminished during his term of office. He shall 
devote his full time to his office and shall not receive any 
salary, fees or other compensation from any other source. In 
case of vacancy in the office of Attorney General for any 
cause, the Governor shall appoint his successor to complete 
the term of office with the consent of a majority of both 
Houses of the Legislature in joint session assembled, or, when 
not in session, a poll of the members may be taken by mail by 
the President of the Senate and Speaker of the House."

PRESIDENT EGAN: What is your pleasure, Mr. Barr?

BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I'll second the motion.

PRESIDENT EGAN: Mr. Knight seconds the motion. The amendment
is open for discussion. Mr. Barr.

BARR: Mr. President, as this is rather a long amendment —
* * * * * * * * * * *
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BARR: I have had placed on all the delegates' desks a
mimeographed copy of the text of this amendment. It is not 
the complete amendment showing the lines and paragraph, it is 
merely the text. It provides for the election of the attorney 
general, that is the gist of it. He shall be elected at the 
same time and manner as the governor. He shall be legal 
adviser to the legislature and all state officers, and shall 
perform such other duties as may be prescribed by law. It 
outlines his duties and it provides for his replacement in 
case there is a vacancy. Now, in presenting this amendment, I 
do not go against the thought of the Executive Committee in 
that we should have a strong executive. Some people will 
think so. I went along with their committee report and I 
still do not disagree with it; however, the reason I decided 
finally to put bhis amendment in was the fact that I met 
innumerable people, speaking to them privately, who thought 
that the attorney general should be elected. In fact, they 
stated it in broader terms, they said they would like to elect 
more officials than the state governor. None of them stated 
that they wanted to elect as many as we have now, that they 
wanted to reduce the governor's power, but they thought they 
should elect enough so that they felt they had a hand in the 
government themselves. I felt that if another official should 
be elected, it should be the attorney general. Why the 
attorney general? Because all these other department heads 
are there expressly to carry out the governor's program and 
should agree with him in every detail on his policy. That 
makes up a good working team. The attorney general also 
should work with the governor, he is the governor's legal 
counsel and the legislature's legal counsel and also counsel 
for all the department heads, but he has one other duty that 
does not quite conform to the usual idea of a department 
head's duty under administration and that is, he is called 
uoon to interpret the law at times. That is a semi-judiciary 
function, I would call it, although it's not final. It is a 
temporary decision and may be taken into the courts. In 
interpreting the law, he should be impartial. Many times, j f  
course, the governor might ask him to interpret the law to be



sufe that he is on the right ground when he proposes 
something. In case we had a governor who wanted to bulldoze 
something through anyhow, if it were a little bit 
questionable, the attorney general might feel that he was 
obligated to the governor if he were appointed and his opinion 
might be biased a little bit. I wouldn't say that he would 
flout the law, but he could be biased a little bit to either 
one side or the other.
■k'k'k'it'k'ie'ieic'ic'ic'ic

2195
And even if he were entirely honest and tried to render an 
impartial decision, I'm afraid his conscience would hurt him a 
little bit because he was obligated to the governor and went 
against the governor's wishes, so to remove him from that 
embarrassing position, I think that he should be elected. Now 
I grant you in electing any man we cannot be sure that we will 
get a good man, and on the other hand, by appointment we 
cannot insure that we will get a good man, but I believe that 
if we are going to elect another official because the people 
want it, then it should be the attorney general.



McLAUGHLIN: Mr. President, I voted against the governor and
secretary of state as co-runners on the belief that we had 
merely one elective office in the executive arm and that would 
suffice, because my other voting had been predicated, and 
other proposals had been predicated, on that belief we were 
going to have a strong executive. This is merely the 
introduction to other offices. I notice we have a Delegate 
Proposal No. 45 submitted by Mr. Barr, and we have a Delegate 
Proposal No. 44 also,
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providing for the election of a commissioner of labor. If we 
yield ground in one respect, we might as well elect our 
commissioner of welfare, our commissioner of education, and 
having provided those, I feel that we should go right down the 
list and completely dissipate the theory upon which the voting 
has taken place. It was with reluctance that I even voted in 
favor of the secretary of state as a co-runner for the 
governor. I am violently opposed t.o the election of the 
attorney general. I don't think tne election of him 
accomplishes any purpose. The blunt fact is that there is a 
general misconception as to the function of the attorney 
general. The attorney general is a lawyer and his opinion is 
the equivalent of any other lawyer's. It can be attacked.
Any recommendation he makes, if acted upon, can always be 
attacked in the courts by private citizens. His opinion is 
worth the paper it is written upon. It's impressive upon the 
state and the officials are bound by it until some irate 
taxpayer attacks it and the actions taken under the authority 
of it, and the courts can promptly overrule it. There is a 
misconception about the function of the attorney general, his 
functions are not quasi-judicial. He is another attorney 
giving an opinion, and if you could assure yourselves that he



would have the wisdom of a deus, those lawyers don't exist in 
Alaska as it has been evidenced by the variety of opinions ex 
'pressed here before this body. I do oppose it, I think if we 
are going to have an attorney general, the power should be 
vested in the governor to appoint him, and that is without any 
screening by any judicial council or anything of the sort. If
you're going to elect him, elect him, but by and large if 
you're creating a strong executive, then give him the power to 
appoint his own attorney general. The discrepancy has been 
pointed out in New York under the series, Governors and 
Administration of New York, which is put out under the 
American Commonwealth Series, it's pointed out that because of 
the fact that the attorney general is an elective office under 
the constitution, that is, the governor, in substance, has to 
rely on a legislative act passed in 1900 authorizing him to 
have private counsel. You're putting a diverse and possibly a 
discordant element into the executive branch. It isn't 
necessary. The courts can protect the government from the 
opinions of an attorney general appointed by the governor, and
that attorney general does, in a sense, bear the same 
relationship to the governor as any attorney bears to his 
private client. It is an attorney-client relationship and the 
relationship has to be based on faith and personal selection.
I would strongly recommend that there be no other elective 
offices in the state.
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PRESIDENT EGAN: If there is no objection, the rules will be
suspended and Mr. Barr may have the floor on personal 
privilege.

BARR: I want to explain that since it is very clearly the
intention of this body to have two elected officials, there is 
no point in me introducing this other amendment and holding up 
proceedings. I never intend to hold up proceedings at all. I 
realize the shortness of time here, so I will not introduce 
that amendment at this time, although in my own heart, I 
believe that we should have an attorney general and 
commissioner of labor elected.



SUNDBORG: I would like to know if we are creating anywhere in
this constitution the office of the attorney general? And I 
ask it because in our article on direct legislation there is a 
provision that petitions for referendum and recall and the 
like, shall be filed with the attorney general who shall 
certify it to its sufficiency as to form, etc. Since we have 
not created that office, and I don't believe we should do it 
by indirection by assigning duties to the man whose office has 
not been created, I would like to be recognized at the end of 
this statement under the item of personal privilege, to make a 
motion and the motion would be that the rules be suspended and 
the Committee on Style and Drafting be instructed to make a 
substantive amendment in the article on direct legislation to 
provide that wherever the words "attorney general" appear, 
that they be changed to "secretary of state". I wonder if all 
of you recognize what the problem is. I think we have now 
agreed that in the executive department we are going to have 
one other officer at least besides the governor. He will be 
called the secretary of state. I wonder if all of you 
recognize what the problem is. I think we have now agreed 
that in the executive department we are going to have one 
other officer at least besides the governor. He will be 
called the secretary of state. It occurred to us in Style and 
Drafting that it would be entirely proper that the secretary 
of state should be the officer of the state with whom 
petitions under the initiative and under the referendum should 
be filed, that if he required legal services in order to 
satisfy himself that they were sufficient as to form, etc., he 
could get them from whatever officer of the state might be 
provided by
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legislation or otherwise for that purpose, but I think we are
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Idaho 30 U.S., 2 yrs. Yes X 4
Illinois 25 U.S., 3 yrs. Yes X 4
Indiana 21 Slate Yes X 4
Iowa — Elector No X 4
Kansas — — Yes X 4
Kentucky 30 U S., 2 yrs. 8 yrs. X 4
Louisiana 25 U.S., elector, 5 yrs. 5 yrs. X 4
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Maine — — 1 No Legis. 2
Maryland — U.S., 10 yrs. 1 10 yrs. X 4
Massachusetts — 5 yrs. Yes X 4
Michigan 21 Elector, 6 months No X 4
Minnesota 21 U.S. (3 mos.), elector Implied X 4
Mississippi — U.S., elector 5 yrs. X 4
Missouri — U.S., 1 yr. No X 4
Montana 25 U.S., 2 yrs. 5 yrs. X 4
Nebraska — — No X 4
Nevada 25 Elector, 2 yrs. No X 4
New Hampshire — — Yes Gov., Exec. 

Council
4

New Jersey — State Implied Gov., Sen. 4
New Mexico 30 U.S., 5 yrs. Yes X 4
New York 30 U.S., 5 yrs. Implied X 4
North Carolina 21 Elector Yes X 4
North Dakota 
N. Mariana Is.

25 Elector, state Implied 
5 yrs.

X

Gov., Sen.
4

Ohio 18 Elector Implied X 4
Oklahoma 31 U.S., elector, 10 yrs. No X 4
Oregon 18 Elector No X 4
Pennsylvania 30 State, 7 yrs. Yes X 4
Puerto Rico' 21 U.S. Yes Gov., Sen. ___C

Rhode Is. 21 Elector Yes X 2
South Carolina — U.S., elector Implied X 4
South Dakota — State Yes X 4
Tennessee — — Implied SuDreme Ct. 8
Texas — — No X 4
Utah 25 U.S., elector Yes X 4
Vermont 21 U.S., elector Implied X 2
Virginia 30 U.S., state 5 yrs. X 4
Virgin Is. — U.S. Yes Gov., Sen.
Washington 21 Elector Yes X 4
West Virginia 25 U.S., 5 yrs. Yes X 4
Wisconsin — U.S., elector Implied X 4
Wyoming 21 Elector 4 yrs. Gov. __f

"N ote lim t ull ju risd ic tio n s  except K en tucky  nnd  New Mexico nllow tho  A ttorney  G en eral to serve  successive te rm s. B eginning  in 1991 New Mexico 
wili also nllow  the  A ttorney  G en eral to serve successive term s.

*For a  defin ition  o f  "elector," seo th e  co n stitu tio n  o f th e  specific s la te  th a t  h a s  th is  requ irem en t.
•The te rm  m ay ru n  for an  indefin ite  n u m b er o f  years.
"Tho te rm  ru n s  concurren tly  w ith  th e  s ta le  governor.
•T here  a re  no s ta tu to ry  req u irem en ts  in P u erto  Rico for th e  office o f A ttorney G en eral. H istorica lly , qua lifica tions re la ted  to U.S. c itizensh ip  nnd 

adm ission to th e  b a r  a re  required .
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A p ril 17, 1997
H o n o rab le  Jo e  G re en  
R e p re se n ta tiv e  
A la sk a  S ta te  L e g is la tu re  
S ta te  C a p ito l R o o m  118 
Ju n e au , A la s k a  9 9 8 0 1 -1 1 8 2

R e: H JR  19 - P ro p o s in g  a c o n s titu tio n a l
a m e n d m e n t to  e le c t the  a tto rn e y  g e n e ra l

D e a r  R e p re se n ta tiv e  G reen :

I a m  se n d in g  th is  m e m o ra n d u m  fo r th e  re c o rd  to  a c c o m p a n y  m y  te s tim o n y  o n  
H JR  19 (p ro p o s in g  a  c o n s titu tio n a l a m e n d m e n t to  e le c t th e  a tto rn e y  g en e ra l) .

In  o rd e r  in  e n su re  th a t a ll o f  the  d eb a te  a t th e  c o n s titu tio n a l c o n v e n tio n  is  b e fo re  th e  
Ju d ic ia ry  C o m m itte e , I h av e  a tta c h e d  a c o p y  o f  the  d e b a te  fo r  th e  c o m m itte e  files . T h e  d e b a te  
in c lu d e s  d is c u s s io n  o f  w h e th e r  to  h a v e  e le c te d  o ff ic e rs  o th e r  th a n  th e  g o v e rn o r  a n d  lie u te n a n t 
g o v ern o r (th en  se c re ta ry  o f  s ta te ), a n d  sp ec ifica lly  w h e th e r  to  e le c t an  a tto rn ey  g en era l. T w o  s tro n g  
po in ts  w ere  m a d e  in fa v o r  o f  th e  c o n c e p t o f  an  a p p o in te d  a tto rn e y  g en e ra l. T h e  firs t p o in t c o n c e rn e d  
th e  n a tu re  o f  th e  o ff ic e  o f  a tto rn e y  g en e ra l. T h o se  in  fa v o r  o f  an  e le c te d  a tto rn e y  g en e ra l 
c h a ra c te r iz e d  th e  o ff ic e  as th e  "a tto rn e y  fo r the  p e o p le ."  In  th a t c o n n e c tio n , it w a s  a rg u e d  th a t th e  
a tto rn ey  g en e ra l n ee d ed  a  fran ch ise  to  o ffice  g ran ted  by  th e  p e o p le  ra th e r  than  by  the  g o v ern o r. T h is  
c o n c e p t w as s tro n g ly  re fu te d  b y  d e le g a te  M c L a u g h lin  w h e n  h e  sa id :

T h e  b lu n t fac t is tha t there  is a  g enera l m isc o n c e p tio n  as to  the  fu n c tio n  o f  the 
a tto rn e y  g e n e ra l. T h e  a tto rn e y  g en e ra l is  a  la w y e r  a n d  h is  o p in io n  is  the  
e q u iv a le n t  o f  a n y  o th e r  law y er's . It can  b e  a tta c k e d . A n y  re c o m m e n d a tio n  
h e  m a k e s , i f  a c ted  u p o n , c an  a lw a y s  b e  a tta c k e d  in th e  c o u r ts  by  p r iv a te  
c i t iz e n s . H is  o p in io n  is w o rth  th e  p a p e r  it is  w ritte n  u p o n . It's im p re s s iv e  
u p o n  th e  s ta te  an d  th e  o ff ic ia ls  a re  b o u n d  b y  it u n til  so m e  ira te  ta x p a y e r 
a tta c k s  it and  th e  a c tio n s  ta k e n  u n d e r  th e  a u th o r ity  o f  it, a n d  th e  c o u r ts  c a n  
p ro m p tly  o v e rru le  it.

M in u te s  o f  th e  A la s k a  C o n s titu tio n  C o n v e n tio n  a t 2 1 9 6 .

T h e  a tto rn ey  g en e ra l is  the  g o v e rn o r’s  c h ie f  legal a dv iso r. In th is  c ap ac ity , h e  ad v ise s  
no t o n ly  the  e x e c u tiv e , b u t th e  p r in c ip a l d e p a r tm e n t h e a d s  a n d  s ta te  a g e n c ie s  u n d e r  th e  g o v e rn o r ’s

PLEASE REPLY TO:

O  1031 WEST4THAVENUE. SUITE200 
ANCHORAGE. ALASKA 99501-1994 
PHONE: (907)269-5100
FAX: (907)276-3697

a  KEY BANK BUILDING
100 CUSHMAN ST., SUITE 400 
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907)451-2811
FAX: (907)451-2846

TONY KNOWLES, GOVERNOR

f t
P.O. BOX 110300-DIMOND COURTHOUSE 
JUNEAU. ALASKA 99811-0300 
PHONE. (907)465-3600 
FAX: (907)465-6735
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su p e rv is io n . B y  e n jo y in g  th e  c o n f id e n c e  o f  th e  g o v e rn o r , th e  p u b lic  in te re s t  is  b e n e f ite d  b y  a  
c o n s o lid a te d  la w  o ff ic e  th a t is  b o th  e ff ic ie n t  a n d  e c o n o m ic a l.

T h e  se c o n d  p o in t  m a d e  re la te d  to  a c c o u n ta b ili ty  o f  th e  g o v e rn m e n t to  th e  p eo p le . 
C o n v en tio n  d e leg a te s  w e re  p rep a red  to  m a k e  d ra s tic  c h a n g es  fro m  the  d iffu se d  fo rm  o f  g o v e rn m e n t 
p ro v id e d  th ro u g h  th e  T e rrito ry  o f  A la sk a . Y o u  w ill reca ll th a t m an y  b as ic  s ta te  re sp o n s ib ilitie s  w e re  
u n d e r  fe d e ra l a g e n c y  ju r is d ic t io n . T h e  g o v e rn o r , c o lle c to r  o f  c u s to m s , a d ju ta n t  g e n e ra l, U .S . 
m a rsh a l, ju d g e s ,  d is tr ic t  a tto rn e y s , a n d  o th e r  o ff ic ia ls  w e re  fed e ra l a p p o in te e s . T o  d ilu te  the  
a u th o r ity  o f  th e se  fe d e ra lly  a p p o in te d  o ff ic ia ls , th e  te rr ito r ia l  le g is la tu re  p ro v id e d  fo r  a  n u m b e r  o f  
lo c a lly  e le c te d  o ff ic ia ls  in c lu d in g  th e  a tto rn e y  g e n e ra l, tre a su re r , h ig h w a y  e n g in e e r , a n d  
c o m m is s io n e r  o f  la b o r. A s a  re s u lt  o f  th is  f ra g m e n ta tio n  o f  a u th o rity , n o  s in g le  o f f ic e r  w a s  
a c c o u n ta b le  fo r  th e  p e rfo rm a n c e  o f  g o v e rn m e n t. T h e  ra tio n a le  fo r  a  m in im u m  n u m b e r  o f  e le c te d  
o ff ic ia ls  w a s  e x p re s se d  b y  D e le g a te  L u n d b o rg  a s  fo llo w s:

W e  in  o u r  c o m m itte e  f e l t  th a t  it  w o u ld  b e  th e  w ish e s  o f  th e  m a jo r i ty  o f  th e  
C o n v e n tio n  to  h a v e  a  s tro n g  e x e c u tiv e . B y  th a t w e  d id  n o t  m e a n  a  d ic ta to r , 
o n e  w h o  w o u ld  g e t in to  p o w e r  a n d  b e  th e  a b so lu te  p o w e r  in  the  s ta te , b u t  one  
w h o  th ro u g h  a p p o in tiv e  p o w e rs  w o u ld  be  a b le  to  se le c t h is  c o -w o rk e rs  d o w n  
th ro u g h  th e  v a r io u s  o ff ic e s  so  th a t w h e n  th e  s ta te 's  fu n c tio n s  w o u ld  b e  
su c ce ssfu l, w e  c o u ld  sa y  th a t w e  h a d  a  g o o d  g o v e rn o r, a n d  w h e n  th e y  w o u ld  
n o t b e  su c ce ssfu l w e  w o u ld  k n o w  w h o  to  b la m e  a n d  c o u ld  v o te  a c c o rd in g ly  
a t th e  n e x t e le c tio n .

M in u te s  o f  th e  C o n s titu tio n a l  C o n v e n tio n  a t 2 2 1 7 . I su b m it  th a t th e se  re a so n s  h a v e  c o n f n u e d  
v ia b il i ty  o v e r  4 0  y ea rs  a f te r  th e y  w e re  e x p re sse d . I h a v e  a lso  e n c lo s e d  a  c o p y  o f  a  tra n sc r ip t o f  
te s tim o n y  o n  a  se n a te  reso lu tio n  o n  th is  su b jec t, and  a  c o p y  o f  an  a rtic le  th a t a p p e a re d  o n  th e  O p in io n  
P a g e  o f  th e  A n c h o ra g e  D a ily  N e w s .

I o f fe r  th e  fo llo w in g  c o m m e n ts  c o n c e rn in g  sp e c if ic  p ro v is io n s  o f  th e  re so lu tio n :

(1 ) T h e  Ju d ic ia ry  C o m m itte e  sh o u ld  c a re fu lly  c o n s id e r  sec . 2 , w h ic h  p ro h ib its  th e  
g o v e rn o r  f ro m  re o rg a n iz in g  th e  O ff ic e  o f  th e  A tto rn e y  G e n e ra l. T h is  w o u ld  le a v e  o rg a n iz a tio n  o f  
th e  o f f ic e  e n t i re ly  u p  to  th e  a tto rn e y  g e n e ra l a n d  to  a  le s s e r  d eg re e , th e  le g is la tu re , w h ic h  can  
in flu en c e  o rg a n iz a tio n  b y  p re sc rib in g  c e rta in  d u ties  b y  law . T h is  in s u la tio n  o f  th e  a tto rn e y  g e n e ra l 
m ay  b e  d e s ira b le  to  p re se rv e  in d e p e n d e n c e , b u t it m a y  a lso  c re a te  a w a ll b e tw e e n  th e  g o v e rn o r  a n d  
h is la w y e r  th a t c a n n o t b e  c ro ssed . T h is  c o u ld  c au se  the  g o v e rn o r to  e s ta b lish  se p a ra te  c o u n se l w ith in  
th e  O ff ic e  o f  G o v e rn o r  a n d  o th e r  p r in c ip a l  d e p a r tm e n ts .

(2 ) S e c tio n  5 o f  th e  re s o lu tio n  p ro v id e s  th a t th e  le g is la tu re  m a y  p re s c r ib e  
a d d itio n a l q u a lif ic a tio n s  fo r th e  O ffic e  o f  the  A tto rn e y  G en era l. P ro p o se d  sec . 2 8 (a ). T h is  p ro v is io n  
is  e x c e e d in g ly  b ro a d , a n d  ten d s  to  h a n d  to  the  leg is la tu re  a  p o w e r  tha t is  n o t g iv e n  fo r o th e r  s ta tew id e
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o ff ic e h o ld e rs . T h is  p ro v is io n  n e e d s  so m e  d is c u s s io n  in  c o m m itte e  to  d e v e lo p  th e  in te n t o f  th e  
sp o n so r.

(3 ) S e c tio n  5 a lso  c o n ta in s  a  p ro v is io n  th a t w ill fu n d a m e n ta lly  a lte r  th e  
r e s p o n s ib il i t ie s  o f  th e  a tto rn e y  g e n e ra l. In p ro p o s e d  sec . 2 8 (c ) , th e  a tto rn e y  g e n e ra l is  re q u ire d  to  
defend  th e  s ta te , s ta te  agen cies , p u b lic  c o rp o ra tio n s , o r  a  s ta te  p u b lic  en te rp rise . N o  m e n tio n  is  m a d e  
o f  th e  p o w e r  o f  th e  a tto rn e y  g en e ra l to  b r in g  su its  on  b e h a lf  o f  th e  s ta te . T h is  o m is s io n  sh o u ld  be  
re m e d ie d . I f  th e  le g is la tu re  fa ils  to  p re s c r ib e  o th e r  n o n - li t ig a t io n  re la te d  d u tie s  fo r  th e  a tto rn e y  
general, th e  o ff ic e  w ill d ev o lv e  in to  an  ag en cy  e x c lu s iv e ly  e n g a g e d  in l it ig a tio n  o n  b e h a lf  o f  p u b lic  
agencies. T h is  w o u ld  be  s im ila r to  the  U .S . D e p a r tm e n t o f  Ju s tic e , w h ic h  m a y  h a v e  th e  u n in te n d e d  
e ffe c t o f  h a s te n in g  th e  e s ta b lish m e n t o f  a g e n c y  c o u n s e l  in  th e  v a rio u s  p r in c ip a l d e p a r tm e n ts  w h o  
w o u ld  b e  re s p o n s ib le  fo r  g en e ra l a d v ic e  to  a g e n c ie s  n o t in v o lv in g  litig a tio n .

(4 ) T h e  re so lu tio n  m a y  h av e  the  u n in te n d e d  e ffe c t o f  e x p a n d in g  th e  p o w e rs  o f  the  
a tto rney  g e n e ra l c o n c e rn in g  rep re sen ta tio n  o f  p u b lic  e n ti t ie s  in  c iv il m a tte rs . T h e  lis t o f  e n titie s  to  
be  re p re se n te d  b y  th e  e le c te d  a tto rn ey  g en e ra l m e n tio n e d  in  sec . 28  (c) c o u ld  b e  in te ip re te d  to  in c lu d e  
state  sp e c ia l s e rv ic e  a reas , and  s ta te  c h a rte re d  c o rp o ra tio n s  n o t c u rre n tly  re p re se n te d  in lit ig a tio n  by  
the  O ff ic e  o f  th e  A tto rn e y  G e n e ra l. F o r  e x a m p le , th e  A la s k a  R a ilro a d  C o rp o ra tio n  a n d  th e  
U n iv e rs ity  o f  A la s k a  a re  ty p ica lly  re p re se n te d  b y  s e p a ra te  c o u n se l.

(5 ) T h e  re q u ire m e n t to  d e fe n d  v io la tio n s  o f  s ta te  c r im in a l law  in c lu d in g  
in f ra c t io n s  a n d  v io la t io n s  m ay  h av e  th e  u n in te n d e d  e ffe c t o f  sh if tin g  to  the  a tto rn e y  g e n e ra l th e  
bu rden  o f  p ro se c u tin g  m o to r  v e h ic le , tra ff ic  a n d  o th e r  m in o r  o ffe n se s  c h a rg e d  b y  m u n ic ip a l p e a c e  
o ff ic e rs . T h is  w o u ld  h a v e  a  s ig n if ic a n t f isca l e f fe c t  o n  th e  b u d g e t  o f  th e  O ff ic e  o f  th e  A tto rn e y  
G en era l.

T h e  d e p a r tm e n t h as  p re p a re d  a n d  w ill  s e p a ra te ly  su b m it a  f isca l n o te  o u tl in in g  the  
in c rea se d  a p p ro p r ia t io n s  n ee d e d  to  im p le m e n t th e  re s o lu tio n s .

T h a n k  -y o u  fo r th e  o p p o r tu n ity  to  c o m m e n t  on  th e  re so lu tio n .

V e ry  t ru ly  y o u rs ,

B R U C E  M . B O T E L H O
A T T O R N E Y  G E N E R A L

B y:
L . B a ld w in  

A s s is ta n t  A tto rn e y  G e n e ra l
JL B :c lh
E n c lo su re s
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m ajor c o s t th a t m ay even tua lly  o ccu r as a resu lt o f chang ing  from  an appo in ted  to  an e lected  a tto rn e y  general w ill 
be th e  p ro life ra tio n  o f special counse l on th e  s ta ffs  o f m a jor depa rtm en ts . In o the r s ta te s  w ith  e lected a tto rn e ys  
genera l, agency  counse l have been em p loyed  to  g ive  d e p a rtm e n t heads a “ second" op in ion  in con trove rs ia l 
m a tte rs . T hese  counse l usually do  n o t have th e  a u th o r ity  to  litiga te , b u t th e y  p rov ide  legal adv ice  to  depa rtm en t 
heads and  s u b m it am icus b rie fs  in lit ig a tio n  a ffe c tin g  the ir d e p a rtm e n t's  p rogram s. It is n o t unusua l in these  
s ta te s  to  see fo u r o r five  separate b rie fs  filed in a s ing le  m a tte r, in add ition  to  the  a tto rn e y  genera l’ s b rie f, 
re p re se n tin g  th e  va ry ing  v ie w p o in ts  o f d iffe re n t agenc ies. C osts  fo r a s ing le  specia l counse l, inc lud ing  secretaria l 
a ss is ta n ce , to ta l app rox im a te ly  $ 1 5 0 ,0 0 0  per year in 1 9 9 7  do lla rs. A lth o u g h  it is h igh ly  specu la tive  a t th is  tim e  
to  a c c u ra te ly  say h o w  extens ive  th e  use o f in -house  counse l w ill be if the re  is an e lected  a tto rn e y  general, over 
tim e , it  co u ld  easily exceed $ 1 ,5 0 0 ,0 0 0  per fisca l year.

T he g re a te s t p o te n tia l fiscal im pac t on th e  D epa rtm en t o f Law  fro m  the  p roposed c o n s titu tio n a l am endm ent 
com es fro m  expanded du ties  as described in S ection  28  ( c ). Th is  language is broader than  th e  language 
c u rre n tly  in  AS 4 4 .2 3 .0 2 0  in tw o  w a ys . By inc lus ion  o f th e  language "s ta te  pub lic  c o rp o ra tio n " , the  proposed 
a m e n d m e n t appears to  include the  A laska Railroad C o rpo ra tion  and U n ive rs ity  o f A laska as e n titie s  th a t the  
a tto rn e y  genera l shall defend in c iv il a c tio n s . B o th  o f th e se  o rgan iza tions cu rre n tly  m a in ta in  th e ir ow n  counse l.

S e co n d ly , Sec. 2 8  ( c I requires th e  s ta te  "p ro s e c u te  v io la tio n s  o f S tate  crim ina l la w , inc lud ing  in fra c tio n s  and 
v io la t io n s " . The depa rtm en t assum es th a t th e  c o u rts  w o u ld  con tinue  to  a llow  th e  a tto rn e y  general broad 
d is c re tio n  over th e  in itia tio n , p ro se cu tio n  and d isp o s itio n  o f cases, bo th  c iv il and crim ina l. For exam ple, under 
p re se n t la w , d is tr ic t a tto rn e ys  do n o t appear in c o u rt fo r m o s t m inor tra ff ic  v io la tio n s . T he  charg ing  po lice  o ffice r 
p re se n ts  th e  s ta te 's  case to  the  ju d g e . If th is  language w e re  to  cause the  co u rt to  ru le o th e rw ise , the  expense to  
th e  s ta te  to  have d is tr ic t a tto rn e ys  appear in every case invo lv ing  a m inor in fra c tio n  or v io la tio n  w ou ld  be 

s u b s ta n tia l.

H o w e ve r, th e  d e p a rtm en t canno t m ake a s im ila r a ssu m p tio n  a bou t the add ition  o f s ta te  co rp o ra tion s  to  its  
w o rk lo a d . The A laska Railroad C o rpo ra tion  (ARRC) has on s ta ff three fu ll tim e  a tto rn e y s , and cu rre n tly  expends 
a p p ro x im a te ly  $ 2 0 0 ,0 0 0  a year on  c o n tra c t o u ts id e  counse l. The U n ivers ity  has a legal s ta f f  o f fo u r a tto rn e ys , 
and e s tim a te s  th e ir annual expend itu res  on  o u ts id e  counse l a t app rox im a te ly  $1 m illion . P resum ably, legal 
se rv ices  cou ld  be prov ided to  these  agenc ies th ro u g h  re im bursab le  services ag reem en ts , and the  D epartm ent o f 
Law  w o u ld  requ ire  su ffic ie n t in te ragency  rece ip t a u th o r ity  to  take  over these  fu n c tio n s . P ractica lly , w h e th e r 
the re  w o u ld  be add itiona l cos ts  lo r savings) in im p lem en ting  such a transfe r w o u ld  requ ire  a m ore deta iled 
ana lys is  to  de te rm ine .

In a d d itio n , th e  proposed am endm ent rem oves the  g o v e rn o r's  o rganizationa l and supe rv iso ry  co n tro ls  ove r any 
fu n c tio n  or u n it headed by the  a tto rn e y  genera l. These co n tro ls  are norm ally m ain ta ined  th ro u g h  execu tive  
b ranch  p rocedura l requ irem ents im posed  on o the r e xe cu tive  branch agencies by th e  D epa rtm en t o f A d m in is tra tio n  
and th e  O ffic e  o f M anagem ent and B udge t on beha lf o f th e  governor.

It is a n tic ip a te d  th a t the  D epartm ent o f Law  w o u ld  c o n tin u e  to  use centra lly  p rov ided  serv ices such as 
a c c o u n tin g , pu rchas ing , leasing and supp ly , p ro fess iona l services co n tra c tin g , in fo rm a tio n  m anagem ent, and 
d u p lica tin g  serv ices on a "se rv ice  bu reau " basis and s till m a in ta in  the  a tto rn e y  gene ra l's  fu n c tio n s  free fro m  the  
g o v e rn o r 's  supe rv is ion . Personnel a d m in is tra tio n , h o w e ve r, is m ore prob lem atic . To  use the  D epa rtm ent o f 
A d m in is tra tio n 's  c lass ifica tion  sys te m  w o u ld  re ta in  an e lem ent o f con tro l by the gove rn o r over the  D epartm ent o f 
Law  in te rm s  o f im posing  fu n c tio n a l changes in p o s itio n  descrip tions  and du ties . The d e p a rtm e n t assum es it 
w o u ld  have  to  do its  ow n  c la ss ifica tio n s , c rea te  and m a in ta in  position  e lig ib ility  lis ts , and m a in ta in  a m ore  in -depth  
reco rds  sys te m  fo r personnel than  it n o w  does. The d e p a rtm en t estim ates it w ou ld  requ ire  2 ne w  PFT Personnel 
A s s is ta n t I (R12) pos itions , and 1 PFT A d m in is tra tiv e  C lerk III (R IO ) pos ition , a t an es tim a ted  c o s t o f $ 2 1 7 ,0 0 0  
per year to  p e rfo rm  these fu n c tio n s  (using FY 98  salaries fo r illus tra tion  purposes).

FISCAL NOTE

STATE OF ALASKA BILL NO. HJR 19
1998 LEGISLATIVE SESSION

Page 2 of 2



FISCAL NOTE

Revision Date __________________
Title "Proposing Amendments to the Constitution...
relating to the election and duties o f the attorney genera l"
Sponsor Representatives Green, Barnes_____________

Requester House Judiciary____________________________

Expenditures/Revenues

STATE OF ALASKA
1998 LEG ISLA TIV E SESSION

BILL NO. HJR 19

Dept. Affected 
'BRU

Office of the Governor
Executive Operations

Component Executive Office

Component Serial No. 

(T housands o f D o lla rs)
O PERATIN G  EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Services 
Travel 
Contractual 
Supplies 
Equipm ent 
Land & S tructures 
Grants & C laims 
M iscellaneous

T O T A L OPERATING 0.0 0.0 0.0 0.0

C A P ITA L EXPENDITURES

mC HANG E IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 G F/Program  Receipts
1037 GF/M ental Health
O ther (Specify Type)

TO TAL 0.0 0.0 0.0 0.0 ******

E s tim a te  o f  any  c u rre n t yea r (FY98) co s t: 0.0

POSITIONS
Full-time 3 3
Part-time
Tem porary

AN A LY S IS : (Attach a separate page if necessary)
This analysis emulates the organizational stiucture of the states of Washington, Oregon and Arizona.
Each of these states has an elected attorney general, and each Governor has on-staff counsel to respond 
to general legal questions, public policy issues, internal matters, open meeting laws, ethics laws, 
revocation of appointments, handle extraditions and petitions, prepare administrative orders, deeds 
relating to the state's natural resources, etc., and to carry out the constitutional requirements of the 
Governor (i.e., executive clemency, messages to the Legislature, executive orders)

The constitutional amendments proposed by this resolution would be on the 1998 ballot. If approved by 
voters, the first election of an attorney general would occur in November 2002. Fiscal impact to the Office 
of the Governor would begin in FY03. The fiscal analysis is attached._______________________________

Prepared by Michael A. Nizich, Administrative D irector;
D ivision Administrative Services

Approved by Jim Ayers, C hief o f S taff

Agency Office o f the Governor ^  d

Phone
Date

Date

465-3876
2/3/98
2/3/98
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For further distribution information, call the Governor's Legislative Office 
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H J R  19 f is c a l  a n a y s is :

T h i s  f is c a l  im p a c t  in  b e lo w  is fo r  i l l u s t r a t i o n  p u r p o s e s  o n ly  a n d  is b a s e d  o n  F Y 9 S  c o s ts  
a n d  s a la r ie s .  T h e  f is c a l  im p a c t  a s s o c ia te d  w i th  a n  e le c t e d  a t to rn e y  g e n e ra l  w o u ld  n o t  b e  
r e a l i z e d  u n t i l  F Y 0 3 , a n d  a c c u r a te  c o s ts  w il l  n e e d  to  b e  id e n t i f ie d  th e n . A d d i t io n a l ly ,  i f  
t h e  v o te r s  a p p r o v e  th e  c o n s t i tu t io n a l  a m e n d m e n t  c a l l i n g  fo r  a n  e le c te d  a t to r n e y  g e n e r a l ,  
th e  f u n c t io n s  a n d  d u t ie s  o f  th e  a t to r n e y  g e n e ra l  w i l l  n e e d  to  b e  d e f in e d  a n d  m a y  r e s u l t  in  
f u r th e r  f is c a l  im p a c t .

T h i s  n o te  a s s u m e s  a n  in c r e a s e  in  G o v e r n o r ’s  s t a f f  b y  th r e e  p o s i t io n s  — a n  a t to r n e y ,  r g . 2 6 , 
a  p a r a le g a l ,  rg . 19, a n d  a n  e x e c u t iv e  s e c r e ta r y ,  rg . 1 4 . F is c a l  n o te  fu r th e r  a s s u m e s  
e x i s t in g  s t a t e - o w n e d  o f f ic e  s p a c e  w o u ld  b e  a v a i l a b l e  a n d  d o e s  n o t  in c lu d e  le a s e  c o s ts .

P e r s o n a l  s e r v ic e s :  th r e e  P F T s

C o n t r a c tu a l :

S u p p l ie s :

E q u ip m e n t :

c o m m .,  p h o n e s ,  p o s ta g e ,  to l ls  
c o u r i e r  s v c s . ,  s u b s c r ip ts ,  e tc .

o f f ic e / l ib r a r y  s u p p l ie s

o f f ic e  f u r n i tu r e ,  D P  a n d  
c o m m u n ic a t io n  e q u ip m e n t

1 9 6 .0

21.6

10.1 

3 9 .2  *

T o ta l  f ir s t  y e a r  c o s ts : 2 6 6 .9

* 3 9 .2  f ir s t  y e a r  s e t - u p  c o s ts  o n ly  a n d  n o t  
r e q u i r e d  in  s u b s e q u e n t  y e a r s .



S p o n s o r  S t a t e m e n t

HJR 19 - Election of the A ttorney  G eneral

H J R  19 p r o p o s e s  to  a m e n d  th e  A la s k a  C o n s t i t u t i o n  to  e le c t  t h e  s t a t e  a t t o r n e y  g e n e r a l .

T h e  n o t i o n  o f  e le c t in g ,  r a t h e r  t h a n  a p p o i n t i n g ,  t h e  s t a t e 's  c h i e f  l e g a l  o f f i c e r  is  
n o t  n e w .  P r e s e n t l y ,  4 4  o t h e r  s t a t e s  e le c t  t h e i r  a t t o r n e y  g e n e r a l .  S e v e r a l  
r e s o l u t i o n s  p r o p o s i n g  to  d o  s o  h a v e  b e e n  i n t r o d u c e d  in  p r e c e e d i n g  A l a s k a  
l e g i s l a t u r e s .  I n  f a c t ,  t h e  s u b je c t  w a s  c o n s i d e r e d  b y  th e  A la s k a  C o n s t i t u t i o n a l  
C o n v e n t i o n .  F a i r b a n k s  d e l e g a t e  F r a n k  B a r r  p r o p o s e d  a  r e s o l u t i o n  to  th e  
c o n v e n t i o n  t h a t  w o u l d  h a v e  a l l o w e d  A l a s k a n s  to  e le c t  t h e i r  a t t o r n e y  g e n e r a l ,  
b u t  w a s  v o t e d  d o w n .

M y  a r g u e m e n t s  f o r  d i r e c t  s e l e c t io n  o f  t h e  a t t o r n e y  g e n e r a l  b y  t h e  v o t e r s  a r e :
E l e c t io n  p r o v i d e s  f o r  g r e a t e r  a u t o n o m y  f o r  t h e  a t t o r n e y  g e n e r a l  a n d  t h e  
d e p a r t m e n t  o f  l a w ;  e le c t io n  p r o v i d e s  f o r  f r e e d o m  f r o m  p o l i t i c a l  
m a n i p u l a t i o n ;  a n d ,  e l e c t io n  p r o v i d e s  f o r  a  s t r o n g e r  l in k  b e t w e e n  t h e  a t t o r n e y  
g e n e r a l  a n d  h i s  o r  h e r  r e a l  c l i e n t s  -- t h e  p e o p l e  o f  A la s k a .

C u r r e n t  l a w  d e f i n e s  th e  a t t o r n e y  g e n e r a l  a s  " th e  l e g a l  a d v i s o r  o f  t h e  g o v e r n o r  
a n d  o t h e r  s t a t e  o f f ic e r s "  (A S  4 4 .2 3 .0 2 0 ) . B y  d e f i n i t i o n ,  t h e  r e l a t i o n s h i p  
b e t w e e n  t h e  g o v e r n o r  a n d  h i s  a t t o r n e y  p r e c l u d e s  a u t o n o m o u s ,  i n d e p e n d e n t  
a c t io n .  U n d e r  t h e  c u r r e n t  a r r a n g e m e n t ,  th e  a t t o r n e y  g e n e r a l ,  a s  a  p o l i t i c a l  
a p p o i n t e e  a n d  m e m b e r  o f  t h e  g o v e r n o r 's  c a b in e t ,  is  o b l i g a t e d  to  t a k e  i n t o  
a c c o u n t  t h e  s a m e  p o l i t i c a l  c o n s i d e r a t i o n s  a s  o t h e r  c a b in e t  o f f ic e r s .  W h i l e  th e  
a t t o r n e y  g e n e r a l  m a y  n o t  n e c e s s a r i l y  i n t e r p r e t  t h e  l a w  to  s a t i s f y  t h e  p o l i t i c a l  
n e e d s  o f  t h e  g o v e r n o r ,  i t  is  d i f f i c u l t  to  i m a g i n e  t h a t  h e  w o u l d  n o t  t a k e  
p o t e n t i a l  p o l i t i c a l  c o n s e q u e n c e s  i n to  c o n s i d e r a t i o n  d u r i n g  h i s  d e l i b e r a t i o n s .

I n  s u m m a r y ,  t h e  q u e s t i o n  is: s h o u l d  t h e  a t t o r n e y  g e n e r a l  o f  A l a s k a  r e p r e s e n t  
t h e  g o v e r n o r  o r  b e  t h e  c h i e f  l e g a l  o f f ic e r  r e p r e s e n t i n g  th e  p e o p l e  o f  A l a s k a ?  I f  
y o u  b e l i e v e ,  l ik e  I d o ,  t h a t  t h e  a t t o r n e y  g e n e r a l  s h o u l d  r e p r e s e n t  t h e  p e o p l e ,  
t h e n  I u r g e  y o u r  s u p p o r t  o f  H J R  19.


