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H O U S E  C O M M IT T E E  R E P O R T

Date R e fe rre d  to C om m ittee : F e b ru a ry  17, 1997 

H B  58  C IV IL  L IA B IL IT Y  

D ate  o f  C om m ittee A c tion : _

F U R T H E R  R E F E R R A L S : Finance

The J U D IC IA R Y  Com m ittee considered :

S P O N S O R  S U B S T IT U T E  F O R  H O U S E  B IL L  N O . 58

SSH B  58 

C IV IL  L IA B IL IT Y

“ A n A ct re la tin g  to c iv il actions; re la ting  to independent counse l p rov ided  unde r an insu rance p o licy ; re la ting  to 
a tto rn ey  fees; am end ing  R u le s 16 .1 , 4 1 , 4 9 , 58 , 68, 7 2 .1 , 82 , and  95 , A laska Ru les o f  C iv il P ro c ed u re ; am ending Ru le  
702 , A laska  R u les o f  Evidence; amending R u le  511 , A laska Ru les o f  Appellate P rocedu re ; and p rov id ing  fo r  an effective 
da te .”

recommends it be replaced _ the same title
with the following committee substitute S S  S f t f j ) u a )  [ ] a new title

[ ] additional referral t o __
[ j attached amendment(s)

A D O PTS:_______________

Committee c s

Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dtp0 APPROVES PRE

f ] fiscal note(s) _______________________  [ ] fiscal note(s) _

I'M-zero fiscal note(s) [ ] zero fiscal note(s)
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FISCAL NOTE
S T A T E  OF" A L A S K A  

5 5 7  L E G IS L A T IV E  S E S S IO N  
Revision Data:
Ti:l a:

BILL NO. *HB 58

Tort Reform
Dept. Affected: Alaska Court System

’ BRU:
Component:

Trial Courts

Rep. PorterSponsor: _________________
Requestor: House Judiciary COMPONENT SERIAL NO. 763

Qutio

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 PY 02 r i '  Co
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

4.9 4.9 4.9 4.9 4.9 4.9
3.7 S.7 8.7 3.7 8.7 8.7

TOTAL OPERATING 13.8 13.6 13.6 13.6 13.6 13.6
I CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( }

Fund Source (Thousands of Dollars)
1 0 0 2  Federal Receipts I
1003 GF Match
10C4GF 13.6 13.6 13.6 13.6 13.5 13.6
1005 G r / P r c g r c n  Receipts
1037 GF/Mental Health
Other
TOTAL 13.6 13.6 13.6 13.6 13.6 13.6

Estimate of any current year (FY 97) cost: Nona 
Positions
rull-Time
Part-Time 1.0 1.0 1.0 1.0 1.0 1.0
Temporary

ANALYSIS: (A.tach a separate page if necessary) 

See attached analysis.

* / .  ■ / I

Prepared by: C. S. Christensen III. Staff Counsel r  7 / Phone: 254 -8228
Agency: Alaska Court System 1 ’ . cate: 02/19/97

Approved by: Arthur H. Snowden, II, Administrative Director n U r / Data: 02/19/97
Agency: Alaska Court System

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
I 0 :M A V

Rev 1/ 37 Page i c t 3



A la ska  Court S y s tem  
F isca l A na lysis 
HB  5 8
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Personal ServiC83
Easifen,
Pro Tern Judge, fully vested, Anchorage, PPT, l 1/2 months

Salary

$3,164

Benefits 

S1 .729

Tatat

S4.893

Contractual Services

Jury Fees 
Superior Court-

42 - 1 /2  day length collateral benefit hearings witn 13 
jurors at $12 .50 a half day (from trials) 6,825

8,663

District Court-
21 - 1 / 2  day length collateral benefit hearings with 7 
jurors at $12.50 a half day (from trials) 1,838

Estimated Total Cost SI 3,556

P a g e  3  o f  3



Revision Dale: 0 2 /1 8 /9 7 _______________________ Dept. Affected: Alaska Judicial Council
Title. Civil Actions & Attorneys Provided by BRU-_________ ________  ___________ ______
____________________ Insurance Company__________________Component: ___________________________
Sponsor: Reps. Bnan Porter and John Cowdery
Requestor:__________ ____________________________________ COMPONENT SERIAL NO. 0771

F I S C A L  N O T E

STATE OF ALASKA BILL NO. HB58
1997 LEGISLATIVE SESSION ------ ----------

EXPENDITURES/REVENUES_________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 95 FY00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

17.5 16.7 16.7 16.7 16.7 16.7
1.3 1.3 1.3 1.3 1.3

9.0 1J2 12 1.2 1.2 1.2

TOTAL OPERATING 26.5 19.2 19.2 19.2 19.2 19.2

[CAPITAL EXPENDITURES | I I I I I I

ICHANGE IN REVENUES ( ) | | | | | |

FUND SOURCE_____________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

28.5 19.2 19.2 19.2 19.2 19.2

TOTAL 26.5 19.2 19.2 19.2 19.2 19.2

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 0
1 1 1 1 1 1
1 1 1 1 1 1

Estimate of current year (FY 97) cost: $ None
ANALYSIS: (See attached pages)

Prepared by: 
Agency:

William T. Cotton, Executive Director Phone: 279-2526
Alaska Judicial Council Date: 2/19/97

Approved by: 
Agency:

William T. Cotton. Executive Director
Alaska Judicial Council Date: 2/19/97

Rev 1/97

PREPARER TO PROVIDE A U . DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
F o r  fu rth e r d is tribu tion  in fo rm ation , c a ll the G o v e rn o r ’s  Leg is la tiv e  O ffic e

Page 1 of 1



Analysis for Alaska Judicial Council 
Fiscal Note on HB 58: 

Civil Actions and Attorneys Provided by Insurance Company

The b i ll assign* two tasks to the A laska Judicial Council: (1 )  review  and report on  alternative 
dispute reso lu tion  (A D R ) program s in  other states; and (2 )  collect, analyze and report on A laska c iv il 
cases w h ich are settled. The costs o f  the two functions are discussed separately.

1. Review of ADR Programs

The b i ll p rovides:

Section 0 9 .4 2 .0 1 0 . L eg is la tiv e  In te n t  It  is the intent o f  th is 
leg is la tion  to  create a p i lo t alternative dispute reso lu tion  procedure 
w ith in  the existing c iv i l litigation  system in order to p rom ote the 
tim e ly , inexpensive and e ffic ien t reso lution o f  c iv i l disputes.

Sec. 09.42.020. P i lo t  program f o r  alternative dispute 
resolution. The A laska Judicia l Council shall consult w ith the A laska 
D ispute Settlement Association , rev iew  court sanctioned a lte rnative 
d ispute reso lu tion  program s in other states and in the fede ra l court 
system , and m ake recommendations to assist the leg islature and the 
A la ska  C ou rt System  in  the establishment o f  a  p ilo t p rog ram  fo r  
a lte rnative dispute reso lu tion  w ithin the A laska C ou rt System . The 
A laska Judicia l Council sha ll submit a written report to the legislature 
and to the A laska Supreme Court within six months a fte r the effective 
date o f  this leg is lation . The report shall include specific types o f  
p rog ram s; specific types o f  cases within each p rog ram  which are 
amenable to  alternative dispute resolution; the cost to  the parties and 
to the A laska  C ourt System  under these p rog ram s; and the 
qua lifica tions o f  the neutrals who w ill provide dispute reso lu tion  
services under the program s, includ ing nonlawyers.

Sec. 0 9 .4 2 .0 3 0 . D e fin ition s . In  this chapter,
(a )  “ alternative dispute resolution" is lim ited  to arbitration, 

m ed iation and early neutral evaluation.

T h e  C ounc il w ou ld  hire a  contract attorney to complete much o f  the rev iew  o f  A D R  
program s. The attorney w ou ld  be paid $35  per hour fo r 2 0 0  hours fo r  a total o f  $ 7 ,000 . The contract 
a tto rney w ou ld  w ork with C ounc il s ta ff to  complete the project. O ther costs w ou ld  include a 
tem pora ry  secretary, long distance te lephone, and costs fo r  various books and other literature.



ADR Costs Summarized

Personnel
Tem porary Secretary 
5 0  hours @  $ 1 6 .3 8 / hou r $ 841

Contractual
Contract A ttorney (2 0 0  hours @ $3  5 /hou r)
Telephone
B ook s

$7 ,0 0 0  
$ 5 00  
$ 3 00

TOTAL 58,641

2. Review of Settlement Data

The b i ll p rov ides in  re levant part:

Sec. 4 2 . A S  0 9 .6 8  is amended by adding a new  section to  read:
Sec. 0 9 .6 8 .1 3 0 . C o lle c t io n  o f  se ttlem en t in fo rm a t io n .

(a ) Except as p rov ided  in (c ) o f  th is section , the A laska  Jud ic ia l 
C ounc il sh a ll co llec t and eva luate in fo rm ation  re lating to the 
com prom ise o r  other settlement o f  a ll c iv il litigation . The 
in fo rm ation , inc lud ing the case nam e and fi le  number, a  general 
descrip tion o f  the c la im s being settled , the d o lla r am ount o f  the 
settlement to w hom  it was paid, and any nonmonetary terms, shall be 
co llected on  a fo rm  developed by the counc il fo r  that purpose.

(b )  The in form ation  received by the council under (a )  o f  th is 
section is confidentia l. This restriction does not prevent the d isc losure 
o f  summaries and statistics in a m anner that does not a llow  the 
identification o f  particu lar cases o r parties.

(c ) The requirements o . (a ) o f  this section do not app ly  to the 
fo llow in g  types o f  cases:

( 1 )  d ivorce and d isso lu tion ;
( 2 )  adoption, custody, support, v isitation , and 
emancipation o f  ch ild ren ;
( 3 )  children in need o f  aid cases under A S  4 7 .1 0  o r  
de linquent m inors cases under 4 7 .1 2 ;
( 4 j  domestic v io len ce  protective orders under A S  
1 8 .6 6 .1 0 0 -1 8 .6 6 .1 8 0 ;
( 5 )  estate, guardianship, and trust cases filed  under A S
13;
(6) small claims under AS 22.15.040.



The Council estimates that 8 .0 0 0  settlement fo rm s w ould be filed  per year. The data wuuld 
be en tered into a M ic roso ft Access database (estim ating fou r minutes per fo rm ). A  data entry 
em p lo ye e  a lso  w ou ld  rev iew  app rox im ate ly  5 0 0  case files per year to check the accuracy o f  the 
settlement data and put the settlements in context (estimated 2 0  minutes per case). F ina lly , the data 
em p loyee  w ou ld  spend about 3 0 0  hours c leaning the data and working w ith Judicial Council s ta ff 
to conduct the p re lim ina ry analysis.

C ounc il s ta ff w ou ld complete the analysis and issue a fa ir ly  b rie f annual report based on the 
settlem ent fo rm s. A  m o re  extensive report w ou ld  be prepared in the third year based on data both 
from  the settlement fo rm s and the case data. T he tim e o f  existing Council s ta ff is not included in  the 
fisca l note.

O the r costs inc lude short trips to Fa irbanks and Juneau to co llect case data, a tem porary 
sec ie ta ry fo r  fo rty  hours, and a sm a ll am ount fo r  p rin ting and postage.

Settlement D a ta  Review Annual Costs Summarized

Personnel

One Part-time Data Entry/Ana lysis Employee
8 .0 0 0  fo rm s @ 4 m inutes each = 533  hours
5 .0 0 0  case file s  @  20  m inutes each = 1 6 7  hours 
D a ta  cleaning and P re lim  A na lysis = 3 0 0  hours

T o ta l H ou rs : 1 ,000  @ $ 1 6 .0 0  per hour = $1 6 ,0 0 0 .0 0

T e m p o ra ry  S e c re ta ry  
4 0  hours @  $1 6 .8 3  pe r h ou r = $  6 7 3 .2 0

Travel
O ne 5 day trip  to Fa irbanks 
O ne 3 day trip to Juneau

$ 7 0 0 .0 0
$ 6 0 0 .0 0

Contractual

Postage and Prin ting $ 1 ,200 .0 0

TOTAL $19,173.20

TO TA L P . 0 0
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In November of 1987, MICA went to trial on the Justice v. Humana Hospital Case. 
MICA insured each of the three defendants including the hospital on a “tail” policy purchased 
when Humana brought Community Hospital. The two physician defendants were dropped the 
day before trial by the plaintiff's attorneys and the hospital became a single defendant.

CASE FACTS:

Justice was seen in the emergency room on two occasions in May o f 1982 for injuries 
received from a fall in an Anchorage bar. The visits were both in the middle of the night and 25 
hours apart. 48 hours later the patient presented liimself to Los Angeles County Hospital where 
he was admitted and discharged the next day. He was admitted yrt again five days later, 
discharged and finally readmitted twelve days later comatose with a right sided hemiplegia.

LEGAL ACTION:
Separate suits were filed in California and later in Alaska. L.A. County made a 

settlement with an agreement that if  the plaintiff was successful in Alaska, L.A. County could 
recover 1/3 o f  the Alaska award to a maximum o f  $300,000.

TRIAL RESULTS:

MICA tried to join LA . County Hospital in a joint defense. Certainly they were 
responsible for the last and longest treatment. Our court would not allow this and further would 
not allow any negligence by L.A. County to be a defense. The outcome was a verdict with the 
plaintiff 10% negligent and Humana 90% negligent. The verdict was an award totaling 
$1,304,244 with add-ons for prejudgement interest and Rule 82 increasing the award to in 
excess o f $2,000,000.

TORT REFORM EFFECTS:

The cost to Alaska to pay for the plaintiff who had already received retribution in 
California is substantial. Tort Reform legislation would have had an absolute impact on the 
results o f this case. Under Tort Reform legislation-
• the extent o f L.A. County’s negligence would have to be considered;
• the percentage o f fault for Humana would be affected under joint and several 

liability;
• collateral source from the L.A. settlement would have to be offset and;
• a cap on non-economic losses would have impacted the judgement.

MICA feels this is an excellent representation o f  the positive effects o f  California tort 
reform. Because o f  the positive effects o f California tort reform. Because o f our own laws, 
Alaskans paid in the cxircme for a plaintiff that had been compensated elsewhere. Our analysis 
of the Justice case leads us to the irrevocable conclusion that tort reform legislation will decrease 
costs to Alaska and its citizens.
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COMPARISON OF RESULTS IN JUSTICE 
With Mandated Structured Settlements

California
(WITH Tort Reform)

($1,344,000) $32,000 paid 
par year for life 
expectancy of 42 years

Alaska
(WITHOUT Tort Reform)

$75,000 payment on 
July 1,1995.

$200,000 payment on 
July 1.2005.

$400,000 payment on 
July 1,2015.
Present value o f future 
payment of total jury 
verdict o f $2,019,000 
as of July 1 ,1985.

Plus cash payment on 
July 1,1985.

Plus attorney fees present 
values as of July 1 .1985,
Pius coats

Subtotal

Defense cost

Total

$305 ,518

28.113

28,101

22,125

$ 383,958

50.000

130,000
15.000 

$578 ,958

unk 

$ 578.S53

Total jury verdict

Less plaintiffs 10% comparative 
negligence

Present value of L. A. Hospital 
settlement as of July 1,1985.

Collateral benefits pursuant to 
AS 09.55.548(b)
Subtotal

Prejudement interest @  10.5% 
per annum from May 30 ,1982 
(date of injury) through 
March 16.1988.

Rule 82(a) attorney fees

Subtotal

Insurance, Defense fees 

Total

$ 1,448,160

(144,916) 
$ 1,304,244

(210 ,201 ) 
$ 1,094,043

(89,378) 

$ 1.004,660

683,534

171,319

$ 1,859,516 

501,605 

$ 2,361,123

QQES TQRT REFORM WORK?

The effect o f mandated etructured aettltfnenU:

In  California, tho plaintiff received $2,214,000 from a structured settlement for a prosent cost of S578.D58. 
In Alaska, the plalntoff rooelved $1,859,518 with a present cost of $1,859,518.
The prssent cost to health care consumers in Alaska in 3.2 times the amount In California.



A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n
4107 Laurel Street •Anchorage, Alaska 99508«(907) 562-2662 * (907) 561-2063 (tax)

S t  M ed 9 s s o c  T E L  N o . 5 6 1 - 2 0 6 3  F e b  2 4 . 9 7  9 : 4 1  N o . 0 0 2  P . 0 2
« *

February 24 , 1997

The H onorab le Joseph Green 
Chairman, House Judiciary Committee 
House o f  Representatives 
Stale Capital (M S 3 1 00 )
Juneau, A K  99801 -1 182

Subject: SSHB58 - C ivil Justice Refo rm

Dear Representative Green:

The A laska State Medical Association (A SM A ) is comprised o f  nearly 500 physicians located 
throughout Alaska. The A SM A  House o f  Delegates and Board o f  Trustees would like to  thank 
you lo r  providing the opportunity fo r  ASM A to testify on its recommendations fo r  modifications 
to the civil justice system.

Physicians in A laska practice in unique and challenging circumstances. O ur goal is to provide the 
most appropriate and best medical care possible to ou r patients. O u r profession is facing 
increasingly complex issues involving new leclinology, moral and ethical situations, and fiscal 
pressures from  all fronts.

The practice o f  medicine in A laska is typified by the sole practitioner or small clinic practices 
which are essentially small burinesses. But this too is changing with managed care appearing 
throughout A laska which brings its own special considerations. Questions arise as to  quality o f  
care in a managed care setting that is driven perhaps more by fiscal considerations than by the 
medical condition o f  the patient. These fiscal considerations are being driven by others than the 
treating physicians. Such circumstances provide fo r further complications and uncertainties in the 
applications o f  the civil justice system to the practice o f  medicine.

ASMA has been on record fo r  many years supporting changes in the civil justice system that 
provide fo r  less uncertainties in the system while not keeping any person from  the courthouse. 
Those changes are as fo llow s:

I . Ceiling on Non-econom ic Damages
A SM A  recommends,a ceiling o f  $250 ,0 00  on recovery from  non-economic damages 
which are those intangibles such as pain nnd suffering. N o  limit is suggested on 
proven economic damages such as loss o f  earnings and medical expenses.
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§
No caps o r extremely high ceilings fo r  non-economic damages provides fo r  a system 
along the lines o f  a lottery. Uncertain, extremely high potential awards lead to high 
professional liability insurance rates wliich in turn leads to more physicians going 
without such coverage. An uninsured doctor may not have the assets to  satisfy a 
judgment fo r  loss o f  earnings and future medical expenses let a lone an award fo r  non­
economic damages.

2. Limits on Attorney Fees
A  sliding attorney’ s contingency fee schedule Is recommended as fo llow s:

4 0%  o f  the first $ 50 ,000
33 1/3% o f  the next $50 ,000
2 5%  o f  the next $500 ,000
15%  o f  any amounts in excess o f  $600 ,000

Sufficient, appropriate net compensation to the injured party is the goal o f  the 
recommendation while providing fo r  just compensation to the injured p a rly ’ s 
attorney.

3 . Collateral Source Evidence
A llow  a defendant (e .g ., physician) to introduce evidence pertaining to amounts o f  
other proceeds received by a plaintiff due to the situation that resulted in the lawsuit. 
Examples o f  those proceeds are insurance proceeds and workers compensation 
payments. This prevents the unjust recovery o f  duplicate payments fo r the same loss.

4 . Periodic Payment o f  Future Damages
When an award fo r  future damages exceeds $50 ,000 , a llow  either party to  require the 
court to provide that the judgment be paid in installments over the term o f  the 
plaintiff’ s disability.

This allows fo r the purchase o f  an annuity to  make future payments as and when they 
arise - a significant savings over an immediate lump-sum payment o f  an entire award.

5. Arbitration
A llow  physicians to contract with patients fo r  mandatory arbitration o f  malpractice 
claims,

6. Statute o f  Limitation
Maintain a statute o f  limitation that requires an action fo r injury o r  death against a 
physician to be filed within 2 years o f  when the person knows o r should have known 
o f  the injury. However, fo r  children under age six, require that action be brought 
before age eight o r within tw o years, whichever is longer. But, the clock stops i f  there 
is fraud, intentional concealment o f  facts, o r i f  there exists an undiscovered foreign 
body ( o f  no therapeutic o r diagnostic purpose) in the body o f  the injured child and the 
action is based on thfe presence o f  the foreign body.

2
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7. Statute of Repose
Incorporate a general statute o f  repose that prevents suits from being brought after 
eight years measured from  the date o f  the act that caused the iiyury o r death. The 
statute o f  repose applies without regard to  the statute o f  limitation. However, any 
statute o f  repose should not apply in cases involving intentional acts o r i f  intentional 
concealment o f  tacts occurred that resulted in a delay o f  more than eight years before 
the basis fo r  the legal action was known.

8. Panel System
A SM A  recommends the continuation o f  the panel system, Although, complete mid 
credible empirical data which would indicate the impact o f  the panel system is 
impossible to  develop, anecdotally many ASM A member physicians feel it is important 
and worthwhile fo r  the panel system to remain in place. ASM A would consider a 
change in the method o f  selection o f  the panel to a llow  each side to  choose a physician 
member with then those two members selecting a third physician. H owever, the 
physicians chosen should be physicians both licensed and actively practicing medicine 
in Alaska.

A SM A  would also recommend that the "bias”  questionnaire be changed so as to ferret 
out on ly real conflicts o f  interests as opposed to perceived conflicts. It w ou ld also 
appear that the existing questionnaire may be easily "gamed”  by physicians not 
wanting to serve.

A SM A ’ s experience is that it is not unusual fo r 40 suits involving medical malpractice 
to  be filed each year which tend to take approximately two years to  be adjudicated. 
Therefore, at any given point in time approximately 240 A laska physicians are 
impaneled. This is ove r 2 0%  o f  all physicians in Alaska, a significant contribution to 
the system fo r which, in most cases, the service is done pro bono.

The above are outlines o f  the features o f  civil justice reform  that ASM A member physicians feel 
should be adopted. Many o f  the above are incorporated in SS I1B58. F o r those that aren ’t,
A SM A  recommends amending SSH B58 to include them. Specifically, the absolute cap o f  
$ 250 ,000  on non-cconomic damages is recommended to be incorporated. The general concepts 
underlying SSH B58 are supported by ASMA,

The underlying purpose in the above is to provide some certainty where little certainty currently 
exists. Imposition o f  certainty provides fo r  greater predictability and should result in reduced 
premium rates lo r  professional liability coverage. Similar measures were adopted in Californ ia 
nearly 20 years ago with one result being that overa ll medical malpractice insurance premiums in 
California are ha lf o f  what they are here in Alaska.

Low er rates should result in m ore physicians having professional liability insurance coverage with 
sufficiently high limits. This result should provide fo r added peace o f  mind to patients.

3
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Should you  have any questions o r  comments you may direct them to any o f  the fo llow ing people:

ASM A Board o f  Trustees

Pau l Raymond M D , President, Cynthia B roo ke  M D ,
235 -7000 , fax 2 3 5 -4 05 0  563-8588 , fax 563-6903

John J. Smith M D , Patrick B rady M D ,
276-5222, fax 278-9044 261-3102, fax 261-4882

Kevin  M . Tomera M D , Douglas G . Smith M D ,
276 -2903 , fax 2 7 8 -8 05 2  272 -2571 , fax 272-6751

Lee  Schlosstein M D , David E. Johnson M D ,
563 -3929 , fax 562 -2 848  225-5144 , fax 247 -0920

James J. Jordan, Executive D irector, ASM A ,
562 -2662 , fax 561 -2063

Thank you  again fo r  opportunity to provide testimony.

Sincerely,

James J, Jordan 
Executive D irector

4
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for Me rad ice
R e f o r m s  W o r k  B e s t  a s  a  P a c k a g e .  S t u d y  S h o w s

By Jeffrey Speicher
lmost everyone agrees: The 
medical malpractice system in 
the United States serves no one 
well. Although a few multimil­
lion dollar settlements draw 
public attention, most Individ­
uals who suffer real injury at the 
hands of their physician or hos­
pital accept leas than the flail val­
ue of their claim—and endure 
long delays before receiving 
compensation. Those most 

harmed—people left with lifelong medical needs or perma­
nent loss of income—are most likely to be underpaid.

Physicians, who in the 1950s faced a l-in-7 chance of 
being sued over the course of a career, now sec the odds re­
duced to l-in-7 per year, As a result malpractice insurance 
premiums have skyrocketed, causing many practitioners to 
abandon their specialties or adopt costly dcfensivc-mcdicinc 
procedures. Many insurers, buffeted since the early 70s by 
recurrent cycles of higher claims frequehcy and larger jury 
awards, have withdrawn from the market, which has reduced 
availability of coverage and further driven up coses. And as 
for attorneys . . . .  well, even some thoughtful legal schol­
ars believe the system is nut of whack.

According to Randall Bovbjcrg of Washington’s Urban 
Institute, author of numerous studies on medical malprac­
tice, many of the system’s problems arise from a basic dif­
ference between doctors and lawyers: Physicians think about 
healing injuries, attorneys about resolving disputes. Says 
Bovbjerg, “Doctors see medical malpr. r'r '. is a way to make 
injured patients whole—financially as well as physically. 
Lawyers conic Into the process after a conflict arises, and 
their focus is on justice for their client,”
Jeffrey Spekber is  manager of member communications 
fo r ihc Academy and an editor fo r Contingencies,

This difference In worldview intertwines medical mal­
practice with the legal system. Malpractice must balance the 
need to compensate deserving claimants, deter future viola­
tions by making doctors more careful, and obtain justice for 
both patients and medical providers. All tills from what Bovb- 
jerg defines as "mainly an insurance system run by experts.”

A group of those insurance experts, members of the 
American Academy of Actuaries, recently suggested an ap­
proach to make the system less costly. According to the 
Academy report, “Medical Malpractice Tort Reform: 
Lessons from die States,” the mixed results of reform 
attempts by the scates point the way to effective federal 
action.

“Congress should adopt a comprehensive approach to 
tort reform by adopting a package of measures," says Jim 
Hurley, an actuary with Tiilinghast/Towcrs Perrin and leader 
of the Academy group. “Our report provides a synthesis of 
measures that have been effective at the state level.”

A Package Deal
The California Medical Injury Compensation Reform Act 
(MICRA) of 1975 shows the success of the package ap­
proach. Before MICRA’s adoption, the state’s percentage 
of total U.S. loss payments was significantly higher that its 
proportion of the nation’s physicians. By 1981, California’s 
loss payments had dropped and were about even with its 
percentage of physicians. Costs continue to fall, even as Cal­
ifornia’s share of physicians remains stable. Writes the Acad­
emy group: “The relationship of decreased relative costs to 
the timing of reform provides 6trong evidence for the ef­
fectiveness of the MICRA package.” [See Figure 1.]

At the head of the Academy’s list for lawmakers is a na­
tionwide cap on jury awards for noneconomic damages such 
as pain and suffering. As evidence, Hurley points to Ohio 
where malpractice costs fell after a 1975 cap on damages, 
only to rise dramatically after court challenges led to a 1985
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ruling that overturned the cap. [See Figure 2.]
Such a cap should be established on a pcr-medical-injury 

basis at a level low enough to have an impact—at $250,000, 
for example. In addition, a mandatory collateral source off­
set rule is needed to ensure that double and triple indem­
nification cannot be collected through multiple suits. Un­
der this rule, a jury or judge would have to consider 
compensation paid from other sources.

Above all, the Academy report warns against piecemeal 
or faulty changes. Loss experience in New York shows that 
the individual tort reform measures adopted in that state 
over the past two decades did not improve costs relative to 
die U.S. total. “Poorly crafted malpractice reform—either

Above oil. the Academy report warns 
against piecemeal o r  faulty changes . 
“ Poorly crafted malpractice r e f o rm -  
either individual m easures that are too 
limited or broad transformations that 
are too  fa r - r e a ch in g -c on  have 
unintended con sequen ces  that drive 
up c o s ts .”

individual measures that arc too limited or broad transfor­
mations chat arc too far-reaching—can have unintended 
consequences that drive up costs,” says Hurley.

The Academy's suggested approach involves what med­
ical malpractice experts call “takeaway” reforms—preserv­
ing the current reliance on the tort system, but eliminating 
some of the costliest and most abused features.

Other voices in the debate, including representatives of 
the medical community, call for a back-to-the-drawing-board 
approach. Unfortunately, the design that comes back often 
relies on a no-fault model. Wliiie no-fault medical mal­
practice insurance would largely untangle the process from 
the legal system, no-fault often rewards individuals whose 
claims would otherwise be denied. Says Hurley, “No-fault 
would drive frequency of claims through the roof—some 
argue by a factor of at least two and perhaps by a factor of
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eight or more. It’s scary how many things can be compen­
sated under the typical no-fault system.”

Frequency of claims, according to Hurley, is the key dri­
ver of costs. “Over the past two decades, the plateaus and 
surges of claims frequency have been difficult to anticipate 
and measure, but the long-term trend has been up,” says 
Hurley. Size of claims also is an important cost factor, but 
dollar amounts in settlements have been increasing in a more 
predictable fashion over time.

No-fault also would take most cases out of court and 
make malpractice a transaction between insurer and claimant. 
Advocates claim that this would cut legal costs—which are 
enormous. For example, according to the Insurance Ser­
vices Office, legal defense costs for insurers alone account­
ed for 14 percent of total tort costs in 1992.

However, experience in Florida and Virginia, where no- 
fault for obstetric cases is already in place, docs not show 
substantially reduced costs or less need for legal counsel. 
Says Bovberg, “Everyone who uses die no-fault system in 
Florida and Virginia consults a lawyer."

Other options exist. A proposal by Jeffrey O’Connell, 
professor at the University of Virginia School of Law, seeks 
a middle way between no-fault and status quo. He would 
shorten the process and lower costa through an early offer 
of payment of noneconomic damages.

O’Connell is blunt about his disgust with the current 
state of affairs. “Medical malpractice is a nightmare of use­
less circularity," he says. However, according to O'Connell, 
the system is not consistently biased against defendants. 
Most proposed changes, on the other hand, invariably fa­
vor the defendant. Justice—as well as political reality— re­
quires benefits for the plaintiff as well.

“Reform requires a quid pro quo," says O'Connell. 
“While the Academy has described quite luridly the options 
for takeaway reform, such measures could not get chruugh 
Congress without being so watered down as to be mean­
ingless," says O’Connell. “True reform should involve a fair 
trade: making it easier for claimants to be paid, but paying 
them less, as under workers compensation laws.”

An Offer You Can’t Refuse
O’Connell’s ideas have found sponsorship on Capitol Hill. 
A bill introduced in the 104th Congress by Sen. Mitch Me-
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Connell (R-Ky.) would create an early-offcr plan for all tort 
claims, including medical malpractice. Under the proposal, 
a defendant in a personal injury claim is given the option of 
offering payment to the injured party within 180 days of 
the claim. The defendant purchases for the claimant a com­
prehensive major medical insurance policy that covers med­
ical expenses, rehabilitation, and lost wages beyond monies 
received from collateral sources. In addition, reasonable 
hourly fees for the claimant's attorney would be paid.

Claimants who are offered such a settlement within 180 
days of the claim would be obliged to accept. This won’t 
get egregious medical offenders off the hook, however. A 
normal tort claim could be pursued for noneconomic dam­
ages, but with a highcr-than-current standard of evidence.

Medical malpractice is a  nightmare of 
use less circularity.

The plaintiff must prove that the medical provider’s mis­
conduct was wanton or intentional.

Because the defendant would not be forced to offer a 
settlement, physicians and their insurers could rake their 
chances in court in the case of bogus claims. However, the 
risk might be too great. O’Connell cites a prominent med­
ical malpractice defense lawyer who estimates that he’d mike 
an early offer In 200 of rhe his firm’s 250 current cases. So 
the balance is tipped toward the defendant, but not with­
out providing a substantial benefit to the plaintiff: Timely 
resolution and quick settlement.

The limit on legal fees would discourage what O’Con­
nell calls “the unconscionable abuse of the system by some 
members of my profession.” Among other criticisms, the 
Virginia professor points out that contingent fees arc often 
not truly contingent on risk. Attorneys take the same set* 
dement percentage from open-and-shut cases as from com­
plex cases, a practice that subsidizes work on failed litiga­
tion and which O’Connell denounces as an illegal tax on 
deserving claimants.

Hurley gives O’Connell’s proposal a mixed review. “To 
its credit, the early-offcr plan is not mandatory for defen­
dants, which leaves the tort system in place to challenge 
claims perceived as nonrncritorioussays Hurley. He also 
notes that periodic insurance payment to claimants allows 
compensation to be made as costs are incurred, eliminating 
the burden of large lump-sum payouts. Also, O’Connell’s 
plan emphasizes nvo fundamentals that the Academy report 
Identified: mandatory recognition of collateral benefits and 
controlling noneconomic damage costs. In fact, the O’­
Connell plan eliminates consideration of noneconomic dam­
ages altogether unless the case goes to court.

However, Hurley notes, the periodic payment plan the­
oretically would have to remain in force for decades. Will 
claimants be out in the cold after the disability policy lim­
its arc reached, or will the insurer face unlimited exposure? 
Another concern: Like no-fault, the carly-offer plan could 
give incentives for unmerited claims. Insurers may pay a 
doubtful claim rather than incur expensive litigation costs

The Revolution In 
Reinsurance Administration.
It begins not with a BANC... but with a  CLICK.
CPS-STAR Is tho customized life reinsurance administration 
software for Windows that gives you the power to process 
assumed business as well as self-administer ceded reinsurance.
• Translate and dmport transactions from any system

• Extract any data to other system*
• Produce ad hoc reports

• Automatically manage retention
STAR also provides EDI capabilities 

and Year 2000 compliance.
To find out more 
about CPS-STAR, 
call 203.324.9203
Softw are
i a
Administer 
Reinsu rance
cowura reoCMMWNC * srenMi

and risk a large judgment award. In addition to Increased 
costs, Hurley worries about a basic question: “Is it the right 
message to send to individuals who think donors and in­
surers have deep pockets? The system may have practical ad­
vantages, but in terms of equity, it is hardly fair.”

No matter whi *ii remedy is tried, no action will slash pre­
mium costs immediately, Hurley cautions. “Tying tort re­
form to premium reductions, as has been done in some 
states, is unrealistic,” he say s. “There is little evidence that 
the cost savings can be translated directly into lower costs 
for health carc providers. More likely, reform will slow the 
rate of premium cost increases.”

The course of reform will be determined by elected of­
ficials at the state and federal levels. The debate will be long, 
no matter which option—if any—is approved. In the mean­
time, the cost of inaction continues to be passed on to the 
public in the form of increased medical fees and reduced 
services.

By working together in recent years, insurers and health­
care providers have begun to bring medical spending un 
dcr control. Effective medical malpractice reform is one way 
to keep the momentum going. TU
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE GREEN

TO: HB 58

1 Page 16, following line 5:

2 Insert a new bill section to read:

3 "* Sec. 35. AS 09.65 is amended by adding a new section to read :.

4 Sec. 09.65.085. Civil liability of electric utility, (a) A utility offering

5 electrical service to the public for compensation under a certificate of public

6 convenience and necessity issued by the Alaska Public Utilities Commission under

7 AS 42.05.221 may not be held strictly liable for property damage, death, or personal

8 injury resulting from an act or omission of the u t i l i ^ x ^

9 (b) This section does not preclude liability for civil damages that are the result

10 o f an intentional, reckless, or negligent act or omission.”

11 Renum ber the following bill sections accordingly.

~th~&
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A M E N D M E N T

0-LS0056\H.2
^ ^  Ford

2/24/97

T O : H B  5 8

1 Page 16 , fo l lo w in g  lin e  5 :
2 In se rt a new  b ill sec tion  to read:
3 " *  S e c . 3 5 .  A S  0 9 .6 5  is am ended by adding a new  section  to read:
4  Sec . 0 9 .6 5 .0 8 5 . C iv i l l ia b i li t y  o f  e le c t r ic  u t i l i t y ,  (a )  A u t i li ty  o f fe r in g
5 e le c tric a l se rv ice  to the pub lic  fo r  com pensa tion  unde r a c e rtific a te  o f  pub lic
6  conven ience  and necessity  issued by the A la s k a  P u b lic  U t i li t ie s  C om m is s io n  unde r
7 A S  4 2 .0 5 .2 2 1  m ay not be he ld stric tly  liab le  fo r  p rope rty  dam age , death , o r  p e rsona l
8 in ju ry  re su lting  f ro m  an act o r  om iss ion  o f  the u tility .
9  (b ) T h is section does not preclude lia b ility  f o r  c iv il damages that are the resu lt

10 o f  an in ten tiona l, re c k le ss , o r  neg lig en t act o r  om iss ion ."

11 R en um be r the fo llo w in g  b i l l sections acco rd ing ly .
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*
A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE CROFT

TO: SSHB 58

1 Page 6 , lin es 3 - 2 0 :
2 D e le te  a ll m ate ria l.
3 In se rt new  subsections to read:
4 " (b ) E xcep t as p rov ided  in (c ) o f  th is section , the cou rt sh a ll requ ire  depos it
5 into the genera l fund o f  w  percent o f  that po rtion  o f  the pun itive dam ages aw ard  that
6 is equa l to o r  less than the greater o f  th ree tim es the am oun t o f  com pen sa to ry
7 dam ages o r  $ 3 0 0 ,0 0 0 .
8 (c ) T he cou rt sh a ll requ ire deposit in to  the genera l fund  o f  5 0  percent o f  that
9 po rtion  o f  the pun itive damages aw ard that is equal to o r le ss than the g reate r o f  fo u r

10 tim es the am oun t o f  com pensa to ry  dam ages aw arded  o r  $ 6 0 0 ,0 0 0 ,  i f
11 ( 1 )  the w rong fu l conduct o r  om iss ion  a rose  in connec tion  w ith  a
12 com m erc ia l ac tiv ity  m otivated  by fin anc ia l ga in ; and
13 ( 2 )  the lik e lih o o d  o f  death o r se riou s b o d ily  in ju ry  f r o m  the
14 c om m erc ia l ac tiv ity  was p rev iou s ly  know n by the pe rson  re sp on s ib le  fo r  m ak ing
15 p o lic y  dec is ions re la ting  to the com m erc ia l ac tiv ity  and the kn ow led g e  was ga ined
16 from  p rev iou s instances o f  death o r  se rious b o d ily  in ju ry  a ris ing  from  the sam e
17 w rong fu l conduct o r  om iss ion , regard less o f  where the p rev iou s w ron g fu l conduct o r
18 om iss ion  occu rred .
19 (d ) I f  a cou rt o r  ju r y  aw ards pun itive  dam ages unde r (a )  o f  th is sec tion , the
20  cou rt sh a ll requ ire  that 100  percent o f  the pun itive  dam ages aw ard  that exceeds the
21 m ax im um  am oun ts described under (b )  o r  (c ) o f  th is sec tion , as ap p lic ab le , be
22  d epos ited  in to  the gene ra l fund o r  the A la s k a  perm anen t fu n d  unde r A S  3 7 .1 3 .0 1 0 .
23 T he party paying the punitive damages sha ll e lec t which fund  sh a ll rece ive the m oney
24  requ ired  to be paid under this subsection .
25 (e ) T he  p rov is ion s o f  this section do not g rant the state the right to f i le  o r  jo in

- 1 -



1 Page 20, lin e  2 , fo l lo w in g  "allocating1':

2 In se rt " fees and"

0-LS0056VH.5 -
Ford

2/25/97

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE PORTER

TO: SSHB 58
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1 Page 10 , lin es 1 - 4 :
2  D e le te  "The tr ie r o f  fact m ay ass ign  a p e rc en tag e  o f  fa u lt  to  [D E T E R M IN E  T H A T ]
3 tw o  o r  m o re  persons [A R E  T O  B E  T R E A T E D  A S  A  S IN G L E  P A R T Y ]  i f  their conduct was
4  a cause o f  the dam ages c la im ed  and the separate act o r  om iss ion  o f  each  pe rson  canno t be
5 d isd ngu ish ed ."
6  In se rt " [T H E  T R IE R  O F  F A C T  M A Y  D E T E R M IN E  T H A T  T W O  O R  M O R E
7  P E R S O N S  A R E  T O  B E  T R E A T E D  A S  A  S IN G L E  P A R T Y  IF  T H E IR  C O N D U C T  W A S
8 A  C A U S E  O F  T H E  D A M A G E S  C L A IM E D  A N D  T H E  S E P A R A T E  A C T  O R  O M IS S IO N
9 O F  E A C H  P E R S O N  C A N N O T  B E  D IS T IN G U IS H E D .] "

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE PORTER

TO: SSHB 58
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A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  B Y  R E P R E S E N T A T IV E  P O R T E R
T O : S S H B  58

P ag e  7 , lin e  8 :
D e le te  " [F U T U R E ]"
In se rt "fu tu re "

P a g e  8 , lin e  I :
D e le te  " [F U T U R E ]"
In se rt "fu tu re "

0-LS0056\H.7
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JVIaska jiiate ^legislature

y&oust of R̂epmentaiUies
H o u s e  Ju d ic ia ry  C o m m it te e

State Capito l, Room 120 
Juneau , A la ska  99801 -1182  

(907 )465 -4990

MEMORANDUM

D a t e :  F e b r u a r y  2 7 ,  1 9 9 7

To: M ik e  F o r d ,  L e g i s la t i v e  L e g a l

From: L i s a  K i r s c h ,  H o u s e  J u d i c i a r y  C o m m it t e e

R e :  A m e n d m e n t  t o  H B  5 8

H B  5 8  p a s s e d  o u t  o f  H o u s e  J u d ic ia r y  th is  m o r n in g  w i th  th e  f o l lo w i n g  
a m e n d m e n t s .

1 )  A m e n d m e n t  0 - L S 0 0 5 6 \ H . l
D e le t e  th e  p e r i o d  o n  l i n e  8 ,  a f t e r  " u t i l i t y "  in s e r t ,  " r e la t in g  to  th e  
p r o d u c t i o n  o r  d e l i v e r y  o f  e le c t r i c a l  s e r v i c e . "

2 )  R o k e b e r g ' s  a m e n d m e n t :
P a g e  8 ,  l i n e  1 3
D e le t e  " A n c h o r a g e  a l l  i t e m s  in d e x "
In s e r t  " U .S .  C i t y  A v e r a g e ,  a l l  u rb a n  c o n s u m e r s ,  a l l  i t e m s  in d ic e s "

3 )  A m e n d m e n t  0 - L S 0 0 5 6 \ H . 5 - - a d o p t e d  a s  w r i t t e n
4 )  A m e n d m e n t  0 - L S 0 0 5 6 \ H . 6 - a d o p t e d  a s  w r i t t e n
5 )  A m e n d m e n t  0 - L S 0 0 5 6 \ H . 7 - - a d o p t e d  a s  w r i t t e n

W e  n e e d  th is  in  f i n a l  f o r m  A S A P .  I  b e l ie v e  th is  is  b e in g  re a d  a c ro s s  
a s  I  w r i t e .  T h a n k s  v e r y  m u c h .
A n y  p r o b le m s  o r  q u e s t io n s ,  c a l l  m e  a t  4 9 9 0 .
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0-LS0056\H.8
Ford

2/26/97

A M E N D M E N T

OFFERED IN THE HOUSE

TO: SSHB 58

B Y  R E P R E S E N T A T IV E  G R E E N

1 Page I ,  lin e  3 :
2  D e le te  "a n d  9 5 "
3 In se rt "9 5 , a n d  1 0 0 "

4  Page 15 , fo llo w in g  lin e  2 9 :
5 In se rt a new  b i ll section to read:
6  " *  Sec. 3 4 . A S  0 9 .5 5  is amended by adding a new section to  read :
7  Article 10 . M alpractice Action Against Design Professional.

8 Sec. 0 9 .5 5 .7 0 0 . M andatory m ediation, (a ) A  c iv i l action  against a design
9 p ro fe s s io n a l seek ing  damages re su lting  from  p ro fe ss ion a l neg lig ence sh a ll be

10 subm itted  to m ed ia tion  un less a ll the parties to the c iv i l action  agree to w a ive
11 m ed ia tion . The cou rt sh a ll o rd e r that m ed iation be conducted as p rov id ed  unde r the
12 A la s k a  R u le s  o f  C iv i l P rocedu re , except that, i f  the cou rt requ ires the costs o f
13 m ed ia tion  be pa id  by the party d e fend ing  against the c iv i l ac tion , the p ro v is ion s  o f
14 th is section m ay be w aived at the e lec tion  o f  the party d e fend ing  against the c iv i l
15 ac tion . I f  a party to the mediation is determ ined by the cou rt to be indigent, the court
16 m ay  im pose  the costs o f  m ed ia tion  on another party . I f  m o re  than one p a rty  is
17 d e fend ing  against the c iv il ac tion , w a ive r o f  m ediation is no t a llow ed  un less a ll
18 d e fen d in g  parties ag ree to the w a ive r. F o r  purposes o f  w a iv e r a llow ed  i nd e r this
19 subsection , "c iv il ac tion " does not inc lude a counterc la im , th ird -party  c la im , o r  c ross
2 0  c la im .
21 (b ) In  this section ,
2 2  (1 )  "design p ro fess iona l" means an architect, engineer, o r  land su rve yo r
2 3  lic en sed  in this state;
2 4  (2 )  "p ro fess iona l neg ligence" means a neg lig en t act o r  om iss ion  by a
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1 design  p ro fe ss ion a l in p ro v id in g  p ro fe ss ion a l serv ices;
2  ( 3 )  "p ro fe s s io n a l se rv ices" m eans serv ices p ro v id ed  by a design
3 p ro fe ss ion a l that are w ithin tbe >cnpe o f  the services fo r  which the design p ro fess iona l
4  is lic en sed ."

5 R e n u m b e r the fo llo w in g  b i ll sections acco rd ing ly .

6  P age  2 4 , fo l lo w in g  lin e  2 8 :
7  In se rt a new  b i ll section  to read :
8 " *  S e c . 6 2 . A S  0 9 .5 5 .7 0 0 , enacted by sec. 3 4  o f  this Act, has the . e ffe c t o f  am ending
9  R u le  1 0 0 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requ iring , in a c iv il action against a design

10 p ro fe s s io n a l, the parties to  request m ed ia tion  and the cou rt to o rd e r m ed ia tion ."

11 R e n u m b e r the fo llo w in g  b i l l sections acco rd ing ly .

0-LSnn5fi\H.8
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A la s k a

E l e c t r i c

Electric Service for 357.000 Alaskans

?03 w. Tudor Rd.. *200 C o op e ra t iv eAnchorage. AK 09503-6650 107) 561-6103 FAX (907) 561-5547(907)S61-6103 A ssoc ia t io n , Inc.

February 2 6 ,1 9 9 7

Rep. Brian Porter 
State Capitol
Juneau , A laska 9 9801 -1 182
Subject: Response to Questions Regarding Strict Liability fo r Electric Utilities

Dear Representative Porter:

Pursuant to my testimony before the House Judiciary Committee regarding House Bill 
58 on Tort Reform  on February 2 2 ,1 9 9 7 , you requested that I provide you with 
information regarding Strict Liability cases that have arisen in the Lower 4 8 . In addition, 
Representative Eric Croft requested similar information on cases in the state o f Alaska. 
E n c l o s e d  i s  preliminary research performed by our attorneys on both of these subjects. 
P lease  let me know if you require any additional information.

W e very much appreciate your consideration of our amendment.

Sincerely,

Eric P . Yould 
Executive Director

£  : Rep . Joe  G reen

D E M O C R A C Y  IN A C T I O N



ARECA
703 W. Tudor Rd.. #200 

Anchorage, AK 99503-6650 (907)561-6103FAX (907) 561-5547

A l a s k a

R u r a l
E le c t r ic

C o o p e ra t iv e
A s s o c ia t io n , In c .

Eleciric Serv ice for 357,000 Alaskans

Feb ruary 2 6 , 1997

R E C E I V E D

MAR IJ 4 1997

Rep . Eric Croft 
State Capito l
Juneau , A laska  9 9 8 0 1 -1 1 8 2

Sub jec t: R espon se  to Questions Regarding Strict Liability fo r Electric Utilities

D ea r Rep resen tative Croft:

Pu rsuant to my testimony before the House Judiciary Comm ittee regarding House Bill 
5 8  on Tort Reform  on February 2 2 ,1 9 9 7 , you requested that I provide you with 
information regarding Strict Liability cases that have arisen in the state o f A laska. In 
addition. Rep resen tative Brian Porte r requested sim ilar information on cases in the 
Lower 4 8 . Enc losed is prelim inary research perform ed by our attorneys on both o f 
these sub jects. P le a se  let me know if you require any additional information.

W e very much appreciate your consideration o f our amendment.

Sincerely,

Eric P. You ld 
Executive D irector

cc: Rep . Jo e  G reen

D E M O C R A C Y  IN A C T I O N
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L A W  O F F I C E S  O F

KEMPPEL, HUFFMAN AND ELLIS
A P R O F E S S I O N A L  C O R P O R A T I O N

2 5 5  E .  F I R E W C E O  L A NE .  S U I T E  2 0 0  
A N C H O R A G E ,  A L A S K A  99503-a035 

( 9 0 7 1  3 7 7 - 1 9 0 4  
FAX ( 9 0 7 1  2 7 0 - 2 4 9 7

W r iter 's B-Ma il  A ddress : nk@khe.com

A N D R E W  J. F I E R R O  
B O O B Y  D E A N  S M I T H  
R E B E C C A  C.  P A U L I

R O G E R  R . K E M P P E L  
R I C H A R D  R,  H U F F M A N  
D O N A L D  C.  E L L I S

February 2 4 . 1997

E ric Y ou ld  
Executive D irector 
A laska R u ra l E lectric 
Cooperative Association. Inc.

70 3  W . T ud o r Road , Suite 2 0 0
Anchorage, A K  99503  V IA ^ A C S IM IL E ; 5 6 1 -5 54 7

Subject: 1997 Leg is la tion -S tric t L iab ility

Dear Eric :
A t you r request, I  am enclosing a short summary o f  some o f  the other states that 

have addressed the strict lia b ility  issue. Due to the tim e fram e in vo lv ed , the listing  is not 
exhaustive but should provide some assistance to you in you r testimony.

Please ca ll i f  you have questions.
Sincere ly yours,
K E M PP E L , H U FFM A N  A N D  E L L IS , P .C .

”4 2 = 5 ^ . ------
R oee r RV KemRoger RV Kem ppel 
General Counsel fo r  A R EC A

:lka
Attachment
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W IS C O N S IN
Rcinsome v. Wisconsin Electric Power Company, 2 7 5  N .W .2d  641 (W is . 1979 ).

L ightn ing struck an electric line near a transform er. An e lec trica l in su la to r was 
damaged, but pow er was not interrupted. F ou r days late r, there was a heavy ra instorm , The 
transfo rm er exploded, and the electricity going to a  nearby house was estimated to be in the range 
o f  1 ,0 00  to 4 ,8 0 0 0  V olts instead o f  the norm al 120 -140  V o lt service. The house caught fire . The 
investigator from  the fire  department believed the fire  was caused by an overload o f  e lectric ity in 
the service entrance o f  the house.

Through the application o f  strict liab ility , the electric company was lia b le  fo r  the 
damage to the house. The court said the electric ity was unreasonable dangerous and defective 
v/hen de livered to the house by the electric company.

IL L IN O IS
Elgin Airport Inn, Inc. v. Commonwealth Edison, 4 1 0  N .E .2d  620  (C .A . 2 d D is t . 1980 ).

During routine testing o f  a line that service the inn, electric service was switched to 
an alternate lin e  and then back to the regular line. W hen service was switched back to the regu la r 
line, a switching mechanism failed . The switching mechanism had been tested once a year fo r  the 
prev ious fiv e  years and was always found to be in good operating condition . The last test had 
been done about one month p rio r to the incident. The defect that occurred cou ld  not have been 
discovered by the inspections that took place, The defect caused low  voltage which damaged air 
condition ing m otors at the inn. The prob lem  was corrected in five  minutes. The court said the 
electric company was not negligent but could, through strict liab ility , be liab le fo r  the damages.

O J riLO A N P_N EW X Q R K
Courts in these states have decided not to apply strict products liab ility  to electricity. 

These decisions are based upon the acknowledgement that the sale and de live ry o f  e lectric ity by a 
pow er com pany is a service and not the sale o f  a product. These courts reason that the amount a 
customer pays is dependent upon the length o f  time the electricity flow s through the custom er’ s 
meter. I f  the amount paid is tied to the amount o f  usage, this is more like a service than a product.

fs\ARECA\L<glsW-«-9nr
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The A laska  Supreme Court has not been asked to decide i f  it w ou ld  app ly  the 
doctrine o f  strict liab ility to the sale o f  electricity. There are trial courts which have been presented 
w ith strict liab ility  claims. Fo r example, in Fancyboy v. Alaska Village Electric Cooperative, Inc., 
Case N o . 4 B E -9 4 -9 7  C iv il, the assertion was made that the e lectric company shou ld  be held 
stric tly lia b le  fo r a lleged ly defective electric service delivered to the p la intiffs ' house. In  that case, 
the p la in tiffs  had received electricity to their house by running a length o f  12/2 R om ex wire from  a 
ne ighboring house. The p la in t iffs ’ house caught fire , and it has been a lleged that the fire  wus 
caused because o f  low  vo ltage. The tria l court dism issed the strict lia b ility  c la im  when the 
testim ony showed that the electrica l serv li e was not defective as o f  the time A V E C  delivered the 
e lectric ity to me neighbor’ s house.

STRICT LIABILITY F O R  T H E  SA L E  O F  ELECTRICITEJELALASJEA

fs\ARECA\Lcgis\2-24.57\f
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 58

IN  T H E  L E G IS L A T U R E  O F  T H E  STA TE  O F  A L A S K A

T W E N T IE T H  L E G IS L A T U R E  - F IR S T  SE SS IO N

BY REPRESENTATIVES PORTER, Cowdery
Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"A n Act relating to civil actions; relating to independent counsel provided under 

an insurance policy; relating to attorney fees; amending Rules 16.1, 41, 49, 58, 

68, 72.1, 82, and 95, Alaska Rules of Civil Procedure; amending Rule 702, Alaska 

Rules o f Evidence; amending Rule 511, Alaska Rules of Appellate Procedure; and 

providing for an effective date."

3E IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. L E G IS L A T IV E  IN T E N T . In  enacting this b ill, it is the in tent o f  this 
eg is la tu re  as a m atter o f  pub lic  p o lic y  to

( 1 )  encou rage the e ffic ien cy  o f  the c iv il justice system  by d iscou rag ing  
r iv o lo u s  lit ig a tion  and by decreasing the am ount, cost, and com p lex ity o f  lit ig a tion  w ithou t 
i im in ish in g  the p ro tec tion  o f  innocent A la skan s ’ rights to reasonab le , but not excessive , 
:om pensa tion  fo r  to rtiou s in ju rie s  caused by others;

( 2 )  p rov ide  fo r  reasonab le , but not excessive, punitive dam age awards against
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'3fc=>

to rtfea so rs  su ffic ien t to de te r conduct and practices that harm  innocen t A laskan s w h ile  not 
ham pering  a positive  business environm ent by a llow in g  excessive  pena ltie s ;

( 3 )  encou rage ind iv idua l savings and econom ic  g row th  by foste ring  an
i
en v ironm en t lik e ly  to c o n tro l the increase o f  lia b ility  insu rance rates to ind iv idu a ls  and 
businesses resu lting  in a sav ings to the state, m un ic ipa litie s , and p riva te  businesses that are 
se lf- in su red ;

( 4 )  encou rage the trad ition a lly  recogn ized  A la s k a  va lu es  o f  se lf-re lia n ce  and 
independence by unde rsco ring  the need fo r  pe rsona l re spon s ib ility  in m ak ing  choices and 
pe rsona l accoun tab ility  fo r  the consequences o f  those choices ;

(5 )  a lle v ia te  the high cost o f  m alpractice insurance p rem ium s that d iscourage 
physic ian s , architects, eng ineers, attorneys, and o th e r p ro fe ss ion a ls  fro m  rende ring  needed I
se rv ices to the pub lic ;

( 6 )  ensure that hospita ls that com p ly  w ith the d isc lo su re  requ irem ents set ou t 
in this A ct are not lia b le  fo r  the negligence o f  independent contractors ; to this extent, this A ct 
is in tended to o v e rru le  Jackson  v. Pow ers , 7 4 3  P .2d  1376  (A la s k a  1 9 8 7 ) ;

(7 )  ensure that one o f  severa l to rtfeaso rs is not h e ld  re sponsib le  fo r  the 
neg ligence o f  an em p loye r; to th:s extent, this Act is intended to ove rru le  L a ke  v. C onstruction ' 
M ach in e ry , Inc ., 7 8 7  P .2 d  1 0 27  (A la sk a  1 9 9 0 ) ; i

(8 )  enact a statute o f  repose that meets the tests set ou t in T u rn e r C onstruction 
C o ., Inc. v . Sca les , 7 5 2  P .2 d  4 6 7  (A la sk a  1 9 8 8 ) ; |

(9 )  ensure that in actions invo lv ing  the fau lt o f  m ore than one person , the fau lt !
o f  each c la im an t, de fendan t, th ird-party defendant, person w ho has been re leased  from  1I
lia b ility , o r  o ther person responsib le  fo r  the damages be determ ined and awards be a lloca ted  
in accordance w ith the fa u lt o f  each, thereby ove rru lin g  B enn e r v. W ichm a ri, 8 7 4  P .2 d  9+9 
(A la s k a  1 9 9 4 ) ; and

(1 0 )  reduce the amount o f  litiga tion  p roceed ing  to tr ia l by m od ify in g  the 
a lloca tion  o f  attorney fees and court costs based on the o f fe r  o f  ju dgm en t and the fin a l cou rt

/a rd , thereby p rov id ing  a fin anc ia l incentive to both parties to settle the d ispute .
*  S ec . 2 . A S 0 6 .0 5 .4 7 3 (h )  is amended to read:

(h ) A fte r the payment o f  a ll o the r c la im s, inc lud ing  interest at the rate o f  1 0 .5  : 
p e rc e n t a  y e a r  [E S T A B L IS H E D  U N D E R  A S  0 9 .3 0 .0 7 0 ] ,  the departm ent sh a ll pay

i 0-LS0056\H
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c la im s  that are o the rw ise  v a lid  but that were not filed  within the time p rescribed .
S e c . 3 . A S  0 9 .1 0 .0 5 0  is repea led  and reenacted to read:

Sec. 09.10.050. C ertain property  actions to be brought in six years. U n le ss 
the action is com m enced w ith in  six years , a person may not bring an action fo r  waste 
o r  trespass upon rea l p rope rty .

S e c . 4 . A S  0 9 .1 0  is am ended by add ing a new  section to read:
Sec. 09.10.053. C on tract actions to be brought in three years. U n le ss  the 

ac tion  is com m enced  w ith in  three years , a person m ay not b ring an action upon a 
c on trac t o r  lia b i lity , exp ress o r  im p lied , except as p rov ided in A S  0 9 .1 0 .0 4 0  o r  as 
o th e rw ise  p rov id ed  by  law .

S ec . 5. A S  0 9 .1 0 .0 5 5  is repea led  and reenacted to read:
Sec . 09.10.055. S ta tu te  of r e p o s e /uf e igh t y e a rs , (a ) N otw ithstand ing the 

d is a b ility  o f  m in o rity  desc rib ed  under A S  0 9 .1 0 .1 4 0 (a ) , a person may not b ring  an 
ac tion  f~>r pe rsona l in ju ry , death , o r  p rope rty  damage un less com m enced w ith in e igh t 
ye a rs  o f  the e a r lie r o f  the date o f

(1 )  substantia l com p le tion  o f  the construction a lleg ed  to have caused 
the pe rsona l in ju ry , death, o r  p rope rty  dam age; how ever, the lim ita tion  o f  th L  
pa rag raph  does not ap p ly  to a c la im  resu lting from  an intentional o r  reckless d isregard  
o f  sp ec ific  p ro je c t design p lans and specifica tions o r bu ild ing codes; in this parag raph , 
"subs tan tia l c om p le t ion " m eans the date when construction is su ffic ie n tly  com p le ted  
to  a l lo w  the ow ne r o r  a person  au tho rized  by the ow ner to occupy the im p rovem en t 
o r  to use the im p rovem en t in the m anner fo r  which it was intended; o r

( 2 )  the last act a lleg ed  to have caused the persona l in ju ry , death, o r  
p rop e rty  dam age.

(b ) T h is  section  does not ap p ly  i f  —  C  v r 1 ' ^  -*
( 1 )  the pe rsona l in ju ry , death, o r  p roperty damage resu lted from

(A ) p ro lo n g ed  exposu re  to hazardous waste;
(B )  an in ten tion a l act o r  gross neg ligence;
(C )  frau d  o r  fraudu len t m isrepresentation ;
(D )  b reach o f  an exp ress w arranty o r guarantee; o r
(E )  a de fec tive  product; in this subparagraph, "p roduct" m eans

0 -L S 0 0 5 6X H
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an ob jec t that has intrinsic va lue , is capab le o f  d e liv e ry  as an assem b led  w ho le
o r as a com ponen t part, and is introduced into trade o r com m erce ;

(2 )  the facts that w ou ld  g ive notice o f  a poten tia l cause o f  ac tion  are 
in ten tion a lly  concea led ;

( 3 )  a shorte r period o f  time fo r  b ring ing  the action is im posed  under 
an o th e r p rov is ion  o f  law .

(c ) The lim ita tion  imposed under (a ) o f  this section is to lled  du ring any period 
in which there ex ists the undiscovered presence o f  a fo re ign  body that has no
therapeu tic o r  d iagnostic purpose o r e ffe c t in the body o f  the in ju red  pe rson  and the
ac tion  is based on the presence o f  the fo re ign  body.

*  S ec . 6 . A S  0 9 .1 0  is amended by adding a new section to read:
Sec. 09.10.065. Limitation of actions against health care providers. (a) 

N otw ithstand ing the d isab ility  o f  m inority  described under A S  0 9 .1 0 .1 4 0 (a ) ,  an action 
based on  p ro fe ss ion a l negligence may not be brought against a hea lth  care p rov id e r i f  
the in ju red  person is, on the date o f  the a lleged negligent act o r om ission , less than six 
ye a rs  o f  age un less the action is com m enced be fo re  the p e rson ’ s eighth b irthday .

(b ) The lim ita tion  imposed under (a ) o f  this secrion is to lled  during any period  
in w h ich  there exists

( 1 )  fraud , inc lud ing fraud  o r  c o llu s io n  by a parent, guard ian , insu rer, 
o r  hea lth  ca re p rov id e r, resu lting in the fa ilu re  to bring an action on b e h a lf o f  an 
in ju red  m in o r;

( 2 )  in tentiona l concealm ent o f  facts that w ou ld  g ive notice o f  a 
p o ten tia l ac tion ; o r

(3 )  the undiscovered presence o f  a fo re ig n  ob jec t that has no 
therapeu tic o r  d iagnostic purpose o r  e ffe c t in the body o f  the in ju red  pe rson  and the 
ac tion  is based on the presence o f  the fo re ign  ob ject.

(c ) In  this section ,
(1 )  "hea lth  care p rov ide r" has the meaning g iven in A S  0 9 .5 5 .5 6 0 ;
(2 )  "p ro fess iona l negligence" has the meaning given in A S  0 9 .5 5 .5 6 0 ;
( 3 )  "p ro fe ss iona l serv ices" has the m eaning g iven  in A S 0 9 .5 5 .5 6 0 .

* Sec. 7. A S 0 9 .1 0 .0 7 0 (a )  is amended to read:

0-LS0056\H
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(a ) Except as otherwise provided bv law, a  [AJ person may not b ring an
ac tion  ( 1 )  fo r  lib e l, s lander, assau lt, ba tte ry , seduction , or fa lse  im prisonm ent, (2 )
[OR] fo r  personal [A N Y ] in ju ry or death. [TO THE PERSON] o r injury to the rights 

\
o f  ano th e r not a ris ing on contract and no t sp e c ific a lly  p rov ided  otherw ise; ( 3 )  for 

taking, detaining, o r injuring personal property , including an action for its 

specific recovery; (4) [(2)] upon a statu te fo r  a fo rfe itu re  o r  penalty to the state' o r
( 5 )  [ (3 ) ]  upon a lia b ility  created by statu te , o th e r than a penalty o r fo rfe itu re ; un less 
the action is com m enced w ith in tw o ye a rs  of the accrual of the cause of action.

' S ec . 8 . A S  0 9 .1 7 .0 1 0  is repea led  and reenacted to read:
Sec. 09.17.010. Noneconomic damages, (a ) In  an action to recover damages 

f o r  persona l in ju ry  o r  w rong fu l death, a l l dam age c la im s fo r  noneconom ic losses s h a ll^  
be lim ited  to) com pensation  fo r  pain , su ffe r in g , inconvenience, physica l im pairm en t, - .j 
d is fig u rem en t, loss o f  en joym en t o f  l i fe , lo ss o f  conso rtium , and other nonpecun iary^ -J 
dam age . ! •, 0

(b ) E xcept as p rov id ed  under (c )  o f  this section , the damages aw arded by a 
c ou rt o r  a ju i^  under (a ) o f  this section f o r  a ll c la im s, inc lud ing a loss o f  conso rtium

—4 — t

c la im , aris ing ou t o f  a s ing le  in ju ry  o r  death m ay not exceed 5 3 0 0 ,0 0 0 .
(c ) In  an ac tion  fo r  pe rsona l in ju ry , the damages awarded by a cou rt o r  ju ry  

that are described under (b ) o f  this section  m ay not exceed $ 5 0 0 ,0 0 0  when the 
c la im an t, as a re su lt o f  the in ju ry ,

( 1 )  is a hem ip leg ic , p a rap leg ic , o r quad rip leg ic and has perm anent 
func tiona l loss o f  one o r m ore lim bs re su lting  from  in ju ry  to the spine o r sp inal co rd ; 
o r

( 2 )  has p e rm anen tly  im pa ired  cogn itive capacity and is incapab le o f  
maicing independent, re sponsib le  dec is ions .

(d ) M u ltip le  in ju ries susta ined by one person as a resu lt o f  a s ing le  incident 
sh a ll be treated as a s ing le  in ju ry  fo r  pu rp oses o f  this section.

Sec. 9. A S 0 9 .1 7 .0 2 0  is am ended to read :
Sec. 09.17.020. Punitive dam ages. Pun itive damages may not be aw arded in 

an action , whether in tort, con tract, o r  o therw ise , un less supported by c le a r and 
conv inc ing  ev idence of malice o r conscious acts showing, deliberate d isregard  !of

0-LS0056\H
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an o th er person bv thelperson from  whom the punitive damages a re  sough t.

* Sec. 10. A S  0 9 .1 7 .0 2 0  is am ended by adding new subsections to read:
(b) E xcep t as p rov ided  under (c ) o f  this section, the am ount o f  pun itive

dam ages aw arded by a cou rt o r  ju ry  under (a ) o f  this section m ay not exceed  three 
tim es the am ount o f  com pensato ry  damages awarded o r $ 3 0 0 ,0 0 0 , w h ich eve r am oun t 
is g reater.

(c ) T he am oun t o f  punitive damages awarded by a cou rt o r  ju r y  unde r (a )  o f  
th is section m ay not exceed fo u r times the amount o f  com pensatory dam ages aw arded 
o r  $ 6 0 0 ,0 0 0 , w h icheve r am ount is greater, i f

( 1 )  the w rong fu l conduct o r om ission arose in connection  w ith  a
c om m e rc ia l ac tiv ity  m otiva ted  by financ ia l gain; and

(2 )  the lik e lih ood  o f  death o r serious bod ily  in ju ry  from  the com m erc ia l 
ac tiv ity  was p rev iou s ly  know n by the person responsib le fo r  m ak ing  p o lic y  dec is ions 
re la t in g  to the com m erc ia l ac tiv ity  and the know ledge was gained from  p rev iou s 
instances o f  death o r  se rious b od ily  in ju ry  arising from  the sam e w rong fu l conduct o r  
om iss io n , regard less o f  w here the p rev ious w rong fu l conduct o r  om iss ion  occu rred .

(d ) I f  a person receives an award o f  punitive damages, the cou rt sh a ll requ ire 
that 5 0  percent o f  the aw ard be deposited into the general fund  o f  the state. T h is  
sub sec tion  does not g ran t the state the right to fi le  o r  jo in  a c iv i l action to  re cov e r 
p u n itiv e  damages.

* Sec. 11. A S  0 9 .1 7 .0 4 0 (a )  is amended to read:
(a ) In  eve ry  case where damages fo r  personal in ju ry  or death are aw arded by 

the cou rt o r  ju r y ,
( 1 )  the ve rd ic t sha ll be item ized between econom ic loss and 

n oneconom ic  lo ss , i f  any , as fo llow s :
(A )  [ ( 1 ) ]  past econom ic loss ;
(B )  [ (2 ) ]  past noneconom ic lose;
(C )  [ (3 ) ]  fu tu re econom ic loss ;
(D )  [ ( 4 ) ]  fu tu re noneconom ic loss ; [A N D ]
(E )  [ ( 5 ) ]  punitive damages: and

(2) the am ount of damages aw arded shall be reduced bv the

SSHB 58 -6-
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am ount of ederal and state income tax that would have been paid on dam ages 

contained in the verdict under tax rates in effect on the date of the in jury  o r 

death: this paragraph  does not applv to an award of damages if the dam ages are  

taxable under federal o r state law.

* Sec. 12. AS 0 9 .1 7 .0 4 0 (d )  is amended to read:
(d ) In  an action to recove r dam ages, the court sh a ll, at the request o f  a [A N  

IN JU R E D ] party , en ter judgm en t o rdering  that amounts aw arded a ju d gm en t c red ito r 
f o r  [F U T U R E ] damages that exceed $100.000 be paid to the m ax im um  extent feasib le  
b y  period ic paym ents ra ther than by a lum p-sum  paym ent. If a portion of the 

judgm ent aw arded is owed to an attorney under a contingent fee agreem ent, tha t 

portion of the judgm ent shall be reduced to present value, if necessary, and paid 

in a lump sum , and the rem aining portion of the judgm ent shall be paid as 

provided under this subsection.

* Sec. 13. A S 0 9 .1 7 .0 4 0 (e )  is amended to read:
(e ) Except as provided in this subsection, if a judgm ent is paid bv 1

I
structured settlem ent type periodic payments, the [T H E ] cou rt shall [M A Y ] require 
security be posted in the form  of United States government obligations [,] in o rd e r 
to  ensure that funds are ava ila b le  as pe riod ic  payments becom e due. The cou rt m ay 
n o t requ ire secu rity  to be posted i f  the state, a self-insured m unicipality, o r an 
au tho rized  insu rer, as de fined  in A S  2 1 .9 0 .9 0 0 , acknow ledges to the cou rt its 
ob lig a tion  to discharge the judgm ent, provided that an authorized insu rer m ust be 

ra ted  bv two nationally recognized independent rating agencies to be in the two 

highest categories of quality and financial soundness. If a judgm ent is paid bv 

annuity  tvpe period payments, the court shall require the annuity  be purchased 

from  an authorized insurer that is rated bv two nationally recognized independent 

ra ting  agencies to be in the two highest categories of quality and financial 

soundness. The injured party  shall determ ine whether a structured  settlement or
j

an annuity is the source of the periodic payments. The injured party  m av not be 

required  to accept a structu red  settlem ent or annuity from  the defendant’s o r 

o th e r party ’s insurer o r from anv affiliated companies of the in su rer.

* Sec. 14. AS 0 9 .1 7 .0 4 0 ( f )  is amended to read:

0 -L S 0 0 5 6 \H
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1 ( f )  A  ju d gm en t o rdering  payment o f  [F U T U R E ] damages for personal injury

2 o r death  by p e riod ic  paym en t sha ll spec ify  the recipient, the d o lla r  am oun t o f  the
3  paym ents, including anv increases in future payments for anticipated inflation, the

j
4  in te rva l between paym en ts , and the num ber o f  payments o r the pe riod  o f  time o v e r
5  w h ich  paym ents sh a ll be made. Paym ents may be m od ified  o n ly  in the even t o f  the
6  death o f  the ju d g m en t c red ito r, in which case payments m ay not be reduced o r
7 te rm inated , but sh a ll be paid to persons to w hom  the judgm en t c red ito r ow ed a duty
8  o f  support, as p ro v id ed  by law , im m ediate ly before death. In the event the judgm en t
9 c red ito r ow ed  no du ty  o f  support to dependents at the time o f  the judgm en t c red ito r ’ s

1 0  death , the m oney  rem a in in g  sh a ll be distributed in accordance w ith a w ill o f  the
11 deceased ju d gm en t c re d ito r accepted into probate o r under the intestate law s o f  the
1 2  state i f  the deceased had no w i ll,  this subsection, "inflation" means the change

1 3  in the consum er price  index for Anchorage, all items index, compiled bv the '
1 4  B ureau  of L abor Statistics. United States Departm ent of L ab o r.

1 5  *  Sec. 1 5 . A S  0 9 .1 7 .0 7 0  is repea led  and reenacted to read:
1 6  Sec. 0 9 .1 7 .0 7 0 . Collateral benefits, (a ) A c la im ant in an action fo r  persona l
1 7  in ju ry  o r  death m ay  o n ly  re cove r damages that exceed am ounts rece ived  by the !
1 8  c la im an t, o r  that w ith  reasonab le  p robab ility  w ill be received in the fu tu re by the j
1 9  c la im an t, as com pen sa tion  fo r  the in ju ries from  co lla te ra l sources, w hether p rivate ,
2 0  g roup , o r  g o ve rnm en ta l, and w hether con tribu to ry  o r noncon tribu to ry , excep t when
21  ( 1 )  the co lla te ra l source is a fede ra lly  funded p rog ram  that by law  rra s t
2 2  se ek  sub roga tion ;

I
2 3  ( 2 )  the c o lla te ra l sou rce has a right o f  subrogation under fede ra l law ; j

()-LS()056\H

2 4  ( 3 )  the c o lla te ra l source is the payment o f  a dependent c h ild ’ s medical
fi

2 5  b i l ls  by the in ju red  c h i ld ’ s parent that does not resu lt from  insurance coverage ;
2 6  (4 )  the bene fit consists o f  death benefits paid under li fe  insurance; o r
2 7  ( 5 )  the bene fit consists o f  w o rke rs ’ com pensation benefits received
2 8  unde r A S  2 3 .3 0 .

ij2 9  (b ) A  person de fend ing a c la im  may introduce into evidence at tria l an amount
<1

30 pa id  o r  payab le  as a bene fit to the c la im ant as a resu lt o f  the persona l in ju ry  o r  death
31 u n d e r 4 2  U .S .C . 301  -  1 3 97  (S o c ia l Secu rity  A c t); a federa l d isab ility  act; health ,

IiI
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sickness , d isab ility , accident, o r  incom e-d isab ility  insurance; insu rance that p rov id e s  
hea lth  benefits o r  incom e-d isab ility  coverage ; and a contract o r ag reem ent o f  a g roup , 
o rgan ization , partnersh ip , o r co rpo ra tion , o r  other co lla tera l source, to p rov ide , pay fo r, 
o r  re im burse the cost o f  m ed ica l, hosp ita l, denta l, o r other health ca re se rv ices , 
d isa b ility , o r  lost w ages. H ow eve r, ev idence o f  a co lla te ra l sou rce described  under 
( a ) ( 1 )  - (5 )  o f  this section  m ay not be introduced into evidence at tr ia l. I f  a person 
d e fend ing  a c la im  e lec ts to in troduce evidence described in this subsection , the 
c la im an t m ay in troduce ev idence o f  the am ount that the c la im an t has pa id  o r  
con tribu ted  to secure the c la im an t’ s righ t to the co lla te ra l benefit, inc lud ing  the cost 
to  the c la im an t re su lting  from  dep leted o r  exhausted coverage.

(c ) A  person w ho p rov ides a c o lla te ra l benefit adm issib le unde r (b ) o f  this 
sec tion  m ay not re c o v e r an am ount against the c laim ant as re im bursem en t fo r  those 
bene fits  and m ay no t be subrogated to the rights o f  a c la im an t against a pe rson  
de fend ing  a c la im .

: S e c . 1 6 . A S  0 9 .1 7 .0 8 0 (a )  is amended to read : "
(a ) In a ll actions in vo lv in g  fau lt o f  m ore than one person [ P A R T Y  T O  T H E  

A C T IO N ], inc lud ing  th ird -party  defendants and persons who have been re leased  
[U N D E R  A S  0 9 .1 6 .0 4 0 ], the court, un less otherw ise agreed by a ll parties, sha ll instruct 
the ju r y  to answ er spec ia l in te rrogato ries o r, i f  there is no ju ry , sh a ll m ake  find ings , 
ind ica ting

(1 )  the am ount o f  damages each claim ant w ou ld be en titled  to re cove r 
i f  con tribu to ry  fau lt is d isi jg a rd ed ; and

(2 ) the percentage o f  the to ta l fau lt [O F  A L L  O F  T H E  P A R T IE S  T O  
E A C H  C L A IM ] that is a lloca ted  to each c la im ant, defendant, th ird -party  de fendant, 
[A N D ] person who has been re leased from  lia b ility , or other person responsible for 

the damages to each claim ant regardless of whether the other person, including 

an  employer, is o r could have been nam ed as a party  to the action [U N D E R  
A S  0 9 .1 6  0 4 0 ] ,

Sec. 17. AS 0 9 .1 7 .0 8 0 (b )  is amended to read:
(b ) In  determ in ing the percentages o f  fau lt, the trier o f  fact sha ll conside r both 

the nature o f  the conduct o f  each person [P A R T Y ] at fau lt, and the exten t o f  the

0-LS0056\H
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causa l re la tion between the conduct and the damages c la im ed . T he  tr ie r o f  fac t m ay 
assign a percentage of fault to [D E T E R M IN E  T H A T ] tw o o r m ore persons [A R E  T O  
B E  T R E A T E D  A S  A  S IN G L E  P A R T Y ] i f  their conduct was a cause o f  the damages 
c la im ed  and the separate act o r  om iss ion  o f  each person cannot be d istingu ished .

*  Sec. 18. AS 0 9 .1 7 .0 8 0 (c )  is amended to read:
(c ) The cou rt shaii determ ine the award o f  dam ages to each c la im an t in 

accordance w ith the find ings [, S U B JE C T  T O  A  R E D U C T IO N  U N D E R  
A S  0 9 .1 6 .0 4 0 ,]  and en ter judgm en t against each party lia b le . T he cou rt a ls o  sha ll 
de term ine and state in the judgm en t each pa rty ’ s equ itab le  share o f  the ob lig a tion  to 
each c la im ant in accordance w ith the respective percentages o f  fau lt as determ ined 

under (a) of this section. Except as provided u n d er AS 23.30.015(g). an 

assessment of a percentage of fault against a person who is not a party  mav onlv 

be used as a m easure for accurately determ ining the percentages of fault of a 

nam ed party. Assessment of a percentage of fault against a person who is not a 

party  does not subject tha t person to civil liability in th a t action and m av not be 

used as evidence o f civil liability in another action.

*  Sec. 19. A S 0 9 .1 7 .9 0 0  is amended to read:
Sec. 09.17.900. Definition. In this chapter, " fa u lt ” inc ludes acts o r  om issions 

that are in any m easure neg ligent, [O R ] reck less , or intentional tow ard the person o r  | 
p roperty o f  the ac to r o r  others, o r  that subject a person to strict to rt lia b ility . The teon 
a lso  includes breach o f  w arranty , unreasonab le assumption o f  r is k  not constitu ting an 
en fo rc e ab le  exp ress consent, m isuse o f  a product fo r  w h ich the de fendan t otherw ise

I
w ou ld  be lia b le , and unreasonab le fa ilu re  to avoid an in ju ry  o r  to m itigate damages. 
L eg a l requirem ents o f  causal re la tion  app ly both to fa u lt as the basis fo r  lia b ility  and 
to  con tribu to ry  fau lt .

*  Sec. 20. AS 0 9 .2 0  is amended by adding a new section to read : I
j

Sec . 0 9 .2 0 .1 8 5 . Expert witness qualification, (a ) In  an action based on 
p ro fe ss ion a l neg ligence , a person m ay not testify as an expe rt w itness on the issue o f  
the appropriate standard o f  care un less the w itness is 

I j  ( 1 )  a p ro fe ss ion a l who is licensed in this state o r  in another state o r  ,
coun try ; i

<)-LS0056\H
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( 2 )  trained and experienced in the same discipline o r schoo l o f  practicef I # *.
as the de fendant o r  in an area d ire c tly  re la ted  to a matter at issue; and >

( 3 )  ce rtified  by a board recognized by the state as having acknow ledged 
expertise and tra in ing d irec tly  re lated to the particu lar fie ld  or matter at issue; how ever, 
th is parag raph does not app ly  i f  a board  does not exist that cou ld ce rtify  the w itness

0-LSQ()56\H

S e c . 2 1 . A S  0 9 .3 0 .0 6 5  is amended to read :
Sec. 09.30.065. Offers of judgm ent. A t any time more than 10 days b e fo re  

the tria l begins, e ith e r the party m ak ing  a c la im  o r the party defending against a c la im  
m ay serve upon the adverse party an o f fe r  to a llow  judgm ent to be entered in com plete 
sa tis fa c tion  o f  the c la im  fo r  the m oney o r  p rope rty  o r to the e ffect specified in the 
o f fe r ,  w ith costs then accrued. I f  w ith in  10 days a fte r the service o f  the o f fe r  the 
adverse party serves w ritten notice that the o f fe r  is accepted, either party m ay then fi le  
the o f fe r  and no tice o f  acceptance together w ith p ro o f o f  service, and the c le rk  sh a ll 
en te r ju dgm en t. A n  o f fe r  not accepted w ith in 10 days is considered w ithdrawn, and 
ev id ence o f  that o f fe r  is not adm issib le except in a proceed ing to determ ine the fo rm  
o f  ju d gm en t a fte r ve rd ict. I f  the ju d gm en t f in a lly  entered on the c la im  as to which an 
o f f e r  has been m ade under this section is a t  least five percent, less [N O T  M O R E ] 
fa v o ra b le  to the o f fe re e  than the o f fe r , the offeree, whether the partv making the 

claim  o r defending against the claim, shall pav all costs as allowed under the 

A laska Rules of Civil Procedure and  shall pav reasonable actual attorney fees 

in cu rred  bv the offeror from the date the offer was made. [TH E  IN T E R E S T
AWARDED UNDER AS 0 9 .3 0 .0 7 0  AND ACCRUED UP TO THE DATE 

JUDGMENT IS ENTERED SHALL BE ADJUSTED] as fo llow s :

m ade the disclosures required bv the Alaska Rules of Civil Procedure the offeree 

shall pav 100 percent of the offeror’s reasonable actual attorney fees [OFFEREE 

IS THE PARTY MAKING THE CLAIM, THE INTEREST RATE SHALL BE 

REDUCED BY FIVE PERCENT A YEAR];

m ade the disclosures required bv the Alaska Rules of Civil Procedure but more

in the p a rticu la r f ie ld  o r  matter at issue.

( 1 )  i f  the offer was served no later than 60 davs after both parties

( 2 )  i f  the offer was served more than 60 davs after both parties
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1 th a n  9 0  d avs b e fo re  the t r ia l b eg an , the o ffe re e  s h a ll p a v  7 5  p e rc e n t o f  th e  
o f f e r o r ’ s re a s o n a b le  a c tu a l a t to rn e y  fees :

(3 )  i f  the o f fe r  w as se rv e d  9 0  davs o r  less b u t m o re  th a n  10 d a v s  
b e fo re  the t r ia l b egan , the o ffe re e  sh a ll p ay  5 0  pe rcen t o f  th e  o f f e r o r ’ s re a s o n a b le  
a c tu a l a t to rn e y  fees [O F F E R E E  IS  T H E  P A R T Y  D E F E N D IN G  A G A IN S T  T H E  
C L A IM , T H E  IN T E R E S T  R A T E  S H A L L  B E  IN C R E A S E D  B Y  F IV E  P E R C E N T  A  
Y E A R ] .

*  S e c . 2 2 . AS 0 9 .2 0 .0 6 5  is amended by adding new subsections to read :
(b ) I f  an o f fe ro r  receives costs and reasonable actual a tto rney  fees unde r (a ) 

o f  th is section , that o f fe ro r  shall be considered the p reva iling  party fo r  pu rposes o f  an 
aw a rd  o f  attorney fees under the A la ska  R u le s  o f  C iv i l P rocedu re . N o tw ith s tand ing  
(a )  o f  this section, i f  the amount awarded an o ffe ro r fo r  attorney fees under the A la ska  
R u le s  o f  C iv il P rocedure is greater than a party w ou ld receive under (a )  o f  this section , 
the o ffe re e  sh a ll pay to tne o f fe ro r  a ttorney fees specified unde r the A la s k a  R u le s  o f  
C iv i l P rocedu re and is not required to pay reasonab le actual a tto rney  fees unde r (a ) o f  
th is section . A  pa rty  who receives attorney fees under th is section  m ay  not a lso

I
re ce iv e  attorney fees under the A la ska  R u le s  o f  C iv il P rocedu re .

(c ) I f  an o f fe ro r  makes m ore than one c f fe r  o f  judgm en t, the last o f fe r  se rved  
on  the adverse pa rty  sh a ll be considered to be a revocation  o f  any p r io r  o f fe r  o f  
ju d gm en t.

*  S ec . 2 3 . A S  0 9 .3 0 .0 7 0 (a )  is amended to read:
(a ) N o tw ith s tan d in g  AS 4 5 .4 5 .0 1 0 . the [T H E ] rate o f  in terest on  judgm en ts  

and  decrees fo r  the paym ent o f  m oney , in c lu d in g  p re ju d g m e n t  in te re s t , is th re e  
p e rc e n ta g e  p o in ts  a b o ve  the 12th F e d e ra l R ese rve  D is t r ic t  d is c o u n t ra te  in  e ffe c t 
o n  J a n u a ry  2  o f  the y e a r  in w h ich  the ju d gm en t o r  d e c re e  is e n te re d  [1 0 .5  
P E R C E N T  A Y E A R ] , except that a judgm en t o r decree founded  on a con trac t in 
w ritin g , p rov id ing  fo r  the payment o f  interest until paid at a sp ec ified  rate not 
exceed ing  the lega l rate o f  interest fo r  that type o f  contract, bears interest at the rate 
sp ec ified  in the contract i f  the interest rate is set out in the ju d gm en t o r  decree .

*  S ec . 2 4 . A S 0 9 .3 0 .0 7 0  is amended by adding a new subsection to read :
(c )  P re judgm en t Interest m ay not be awarded fo r  fu tu re  econ om ic  dam ages,

0-LS0056\H
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1 fu tu re  noneconom ic damages, o r  pun itive  dam ages.
2  *  S e c . 2 5 . A S 0 9 .5 0 .2 8 0  is amended to read :
3  Sec . 0 9 .5 0 .2 8 0 . J u d g m en t f o r  p la in t i f f ;  p u n itiv e  d am ages . I f  ju d gm en t is
4 rendered fo r  the p la in tiff, it shall be fo r  the lega l amount found due from  the state with
5  [L E G A L ] interest as p ro v id e d  u n d e r A S  0 9 .3 0 .0 7 0  [F R O M  T H E  D A T E  IT  B E C A M E
6 D U E ]  and w ithout pun itive damages.
7  *  S e c . 2 6 . A S 0 9 .5 5 .4 4 0 (a )  is amended to read :
8  (a ) U p on  the fi lin g  o f  the d ec la ra tion  o f  taking and the deposit w ith the court
9  o f  the am ount o f  the estimated com pensation  stated in the declaration , title to the estate

10  as sp ec ified  in the dec la ra tion  vests in the p la in t iff, and that p rope rty  is condem ned
11 and taken fo r  the use o f  the p la in t iff, and the right to ju s t compensation fo r  it vests in
12  the persons entitled to it. The com pensa tion  sh a ll be ascertained and aw arded in the ,
1 3  p roceed ing  and estab lished by judgm en t. T he  judgm en t must inc lude interest at the ;
14  ra te  o f  1 0 .5  p e rc e n t a  y e a r  [S E T  O U T  IN  AS 0 9 .3 0 .0 7 0 ] on the am ount fin a lly

I
1 5  aw arded  th a t [W H IC H ] exceeds the am oun t paid into court under the dec la ra tion  o f  1

I16  tak ing . T he  interest runs from  the date tit le  vests to the date o f  paym ent o f  the
1 7  j ju d gm en t.
18  *  S ec . 2 7 . A S 0 9 .5 5 .5 3 5 (k )  is amended to read : i
19  (k )  T he  p rov is ion s o f  AS 0 9 .4 3 .0 1 0  - 0 9 .4 3 .1 8 0  (U n ifo rm  A rb itra tion  A c t) |
2 0  a p p ly  to a rb itra tions under this section i f  th ey do not c on flic t w ith the p rov is ion s  o f
2 1  th is section ; a rb itra tions under this section  sh a ll be conducted in accordance w ith
2 2  p rocedu res estab lished by any ru les o f  cou rt which m ay be adopted and accord ing to
2 3  p ro v is io n s  o f  A S 0 9 .5 5 .5 4 0  - 0 9 .5 5 .5 4 7 . 0 9 .5 5 .5 5 4  - 0 9 .5 5 .5 6 0  [A S  0 9 .5 5 .5 4 0  -
2 4  0 9 .5 5 .5 4 8  A N D  A S  0 9 .5 5 .5 5 4  - 0 9 .5 5 .5 6 0 ] ,  and A S 0 9 .6 5 .0 9 0 .
2 5  *  S ec . 2 8 . A S  0 9 .5 5 .5 3 6 (a )  is amended to read :
2 6  (a ) In  an action fo r damages due to personal in jury o r death based upon
2 7  the p rov is ion  o f  p ro fe ss ion a l services by a health  care p rov id e r, in c lu d in g  a p e rs o n
28  p ro v id in g  se rv ice s  on  b e h a lf  o f  a  g o v e rn m e n ta l en tity , when the parties have not

Ij j
2 9  : ag reed  t > a rb itra tion  o f  the c la im  under A S  0 9 .5 5 .5 3 5 , the cou rt sh a ll appoin t w ith in j
3 0  ; 2 0  days a fte r f i lin g  o f  answ er to a sum m ons and com p la in t a th ree-person expert :

'i
31  ad v iso ry  panel un less the court decides that an expert advisory op in ion is not necessary

0-LS005ft\H
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1 fo r  a decis ion  in the case. W hen the action is fi le d j the cou rt sh a ll, by o rd e r,
2  determ ine the p ro fession s o r specialties to be represented on the expert ad v iso ry  panel,
3  g iv in g  the parties the opportun ity  to ob jec t o r  make suggestions.
4  *  S e c . 2 9 . A S 0 9 .5 5 .5 3 6 (c )  is amended to read:
5  (c ) N o t m ore than 3 0  days a fte r se lection o f  the panel, th e  p a n e l [ IT ]  sh a ll
6  m ake a w ritten report to the parties and to the court, answering the fo llow in g  questions
7  and other questions subm itted to the panel b> the court in su ffic ie n t d e ta i l to  e x p la in
8  th e  case a n d  the re a so n s  f o r  th e  p a n e l’ s a n sw e rs :
9  (1 ) W h v  d id  the c la im an t seek fW H A T  W A S  T H E  D IS O R D E R  FO R

1 0  W H IC H  1 H E  P L A IN T IF F  C A M E  T O ] m ed ica l care?
11  (2 )  W a s  a c o r re c t  d iag n o s is  m ade? I f  n o t, w h a t w as in c o r re c t
1 2  ' a b o u t  the d iag n os is  [W H A T  W O U L D  H A V E  BEE N  T H E  P R O B A B L E  O U T C O M E
1 3  W IT H O U T  M E D IC A L  C A R E ]?
1 4  (3 )  W as  the treatment o r  la c k  o f  trea tm en t [S E L E C T E D ] approp ria te?
1 5  I f  n o t , w h a t w as in a p p ro p r ia t e  a b o u t th e  tre a tm en t o r  la c k  o f  t r e a tm e n t  [F O R
16  T H E  C A S E ]?

i
1 7  (4 )  W a s  th e  c la im a n t in ju re d  d u rin g  the c o u rs e  o f  e v a lu a t io n  o r
18  tre a tm en t o r  bv fa i lu r e  to  d iagnose  o r  t re a t  [D ID  A N  IN JU R Y  A R IS E  F R O M  T H E
1 9  M E D IC A L  C A R E ]?
2 0  (5 )  I f  th e  a n sw e r to q u estion  4  is "v e s ."  w h a t [W H A T ] is the nature
2 1  j and extent o f  the m ed ica l in ju ry ?
2 2  (6 )  W ha t sp ec ific a lly  caused the medical in ju ry ?
2 3  (7 )  W a s  the m edica l in ju ry  caused by u n sk illfu l ca re? E x p la in .
2 4  (8 )  I f  a m ed ica l in ju ry  had not occurred, w ha t w o u ld  h a v e  been  th e
2 5  l ik e ly  o u tc om e  o f  th e  m ed ic a l case [H O W  W O U L D  T H E  P L A IN T IF F ’ S
2 6  C O N D IT IO N  D IF F E R  F R O M  T H E  P L A IN T IF F ’ S P R E S E N T  C O N D IT IO N ]?
2 7  *  S e c . 3 0 . A S  0 9 .5 5 .5 3 6 (0  is amended to read:
2 8  ( 0  D is c o v e ry  m ay not be undertaken in a case until the repo rt o f  the expe rt
2 9   ̂ ad v iso ry  pane l is rece ived  o r  6 0  d avs a fte r  se lection  o f  the p a n e l, w h ic h e v e r o c cu rs
3 0  ; f i r s t . H ow eve r, the cou rt m ay re lax this p rohib ition upon a show ing o f  g ood  cause by
„  ii i
3 1  any party . I f  the pane l has not com p leted its report w ith in the 3 0 -d a y  p e riod

i] tl
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1 p rescribe J in (c ) o f  this section , the cou rt may, upon app lication , grant the panel [ IT ]
2  an add itiona l 3 0  days.
3 *  Sec. 31. A S 0 9 .5 5 .5 3 6  is amended by adding a new subsection to read:
4  ( i )  Th is section applies regard less o f  whether a party in the action o r  the health
5 ca re  p ro v id e r w hose p ro fe ss ion a l se rv ices are the sub ject o f  the ac tion  is a
6  gove rnm en ta l en tity o r  in the pub lic  o r  p rivate sector.
7  *  Sec. 32. A S 0 9 .5 5 .5 6 0 (1 )  is amended to read:
8  ( 1 )  "hea lth  care p ro v id e r" means an acupuncturist licensed  under
9 A S  0 8 .0 6 ; an au d io log is t licensed under AS 0 8 .1 1 ; a ch irop rac to r lic en sed  under

10 A S  0 8 .2 0 ; a denta l hyg ien ist licensed  under A S  0 8 .3 2 ; a dentist lic en sed  under
11 A S  0 8 .3 6 ; a nurse licensed  under A S  0 8 .6 8 ; a d ispensing op tic ian  licensed  unde r

•|
12 A S  0 8 .7 1 ; a naturopath licensed under A S 0 8 .4 5 ; an op tom etris t lic en sed  unde r11
13 1 A S  0 8 .7 2 ; a pharm acist licensed under A S  0 8 .8 0 ; a physica l therapist o r  occupation a l

ll :
14 therap ist licensed under A S  0 8 .8 4 ; a physician licensed under A S  0 8 .6 4 ; a p od ia tris t;
15 J a p sych o log is t and a p sych o log ica l associate licensed under A S  0 8 .8 6 ; [A N D ] a j
16 h o sp ita l as de fined  in A S  1 8 .2 0 .1 3 0 , inc lud ing a g o vem m en ta lly  ow ned  o r  ope ra ted

‘I !
1 7  h o sp ita l; [A N D ] an em p loyee  o f  a health care p rov ide r acting w ith in  the cou rse  and

l
18 scope o f  em p loym en t; an am bulatory surgical facility and  o ther organizations

19 whose prim ary  purpose is the delivery of health care, including a health

20 m aintenance organization, individual practice association, integrated  delivery

21 system, preferred provider organization or arrangem ent, and a physical hospital

22 organization.

23 *  Sec. 33. A S 0 9 .5 5 .5 6 0  is amended by adding new paragraphs to read:
24 ( 4 )  "p ro fe ss ion a l neg ligence" means a neg ligen t act o r  om iss io n  by a

ii i
25 hea lth  care p rov id e r in rendering p ro fe ss ion a l services;
2 6  (5 )  "p ro fe ss ion a l se rv ices" means serv ice p rov id ed  by a hea lth  care

l!
27 p ro v id e r that is w ith in  the scope o f  services fo r  which the hea lth  care p ro v id e r is

j!
28 lic en sed  and that is not p roh ib ited  under the health care p ro v id e r ’ s lic en se  o r  by a ,

j !
29 | fa c i lity  in which the hea lth  care p ro v id e r practices.

|
30 ; *  Sec. 34. A S 0 9 .6 0  is am ended by adding a new section to read :

I '
31 Sec. 0 9 .6 0 .0 8 0 . Contingent fee agreements. I f  an a ttorney con trac ts fo r  o r

0 -L S 0 0 5 f i \H
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II
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c o lle c ts  a con tingency fee in connection  with an nnn>.i fo r  pe rsona l in ju ry , death , o r  
p rop e rty  dam age and the dam ages awarded by a court o r ju r y  include an aw ard o f  
p un itive  dam ages, the contingen t fee due the attorney sha ll be ca lcu la ted a fte r that 
p o rtion  cr pun itive  dam ages due the state under AS 0 9 .1 7 .0 2 0 (d ) has been deducted 
f ro m  the to ta l aw ard o f  dam ages.

0-LS0056\H

* S e c . 3 5 . A S 0 9 .6 5  is am ended by adding a new section to read: ^ -------  ^
Sec . 0 9 .6 5 .0 9 6 . C iv i l l ia b i li ty  o f  h o sp ita ls  f o r  c e rta in  ph ys ic ian s , (a ) A  

h o sp ita l is not lia b le  fo r  c iv il damages as a resu lt o f  an act o r om ission  by an 
em ergency ro om  physic ian  w ho is not an em p loyee o r actual agent o f  the hosp ita l i f I
the hosp ita l p rov ides notice that the em ergency room  physician is an independent 
con trac to r and the em ergency room  physician is insured as described under (c ) o f  this ! 
sec tion . T h e  hosp ita l is responsib le  fo r  exerc is ing reasonab le care in granting 
p riv ileg es  to practice in the hosp ita l, fo r  review ing those p riv ileges on a regu la r basis, 
and fo r  tak ing  app rop ria te  steps to revoke  o r  restrict p riv ileg es in appropriate 
c ircum stances . T he  hosp ita l is not otherw ise liab le  fo r  the acts o r  om iss ion s o f  an 
em ergency ro om  physic ian  w ho is an independent contractor. 'T ie notice requ ired by 1 
th is subsection  must be posted consp icuously in a ll adm itting areas o f  the hosp ita l, Ii
pub lished  at least annua lly  in a newspaper o f  general c ircu lation in the area, and mus.: 
be in substan tia lly  the fo llo w in g  fo rm :

i
N o tic e  o f  L im ited  L iab ility  

T he fo llo w in g  em ergency ro om  physicians are independent 
con trac to rs  and are not em p loyees o f  the hospita l:

I
(L is t sp ec ific  em ergency room  physicians)

(b ) T h is  section does not preclude lia b ility  fo r  c iv il damages that are the 
p rox im a te  re su lt o f  the h o sp ita l’ s negligence o r  intentional m isconduct.

I
(c ) A  hosp ita l is not immune from  liab ility  under (a ) o f  this section fo r  an acr 

o r  om iss ion  o f  an em ergency room  physician who is an independent con trac to r unless 
the em ergency ro om  physic ian  has liab ility  insurance coverage in the am ount o f  at 
least $ 5 0 0 ,0 0 0  fo r  each incident and the coverage is in e ffec t and app licab le  to those 
h ea lth  care se rv ices o f fe re d  by the em ergency room  physician that the hosp ita l is 
requ ired  to p ro v id e  by law  o r  by accreditation requirements.
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(d ) In this section ,
(1 )  "emergency room  physician" means a physician who prov ides health 

ca re  se rv ices in a hosp ita l em ergency ro om ;
(2 )  "h osp ita l" has the meaning given in A S 1 8 .2 0 .1 3 0  and inc ludes a 

g o v em m en ta lly  ow ned o r  operated hosp ita l;
(3 )  "independent contractor" means an emergency ro om  physic ian w ho 

is not an em p loyee o r actual agent o f  the hospita l in connection w ith the rend ition  o f  
the health care services.

S e c . 3 6 . A S  0 9 .6 5 .2 1 0  is repea led and reenacted to read:
Sec. 09.65.210. D am ag es  resulting from commission of a felony or while 

under ’ he influence of alcohol or drugs. A  person who su ffe rs  pe rsona l in ju ry  o r  
death o r the person ’ s persona l representative under A S 0 9 .5 5 .5 7 0  o r 0 9 .5 5 .5 8 0  m ay not 
re c o v e r damages fo r  the persona l in ju ry  o r  death i f  the in ju ry  o r death occu rred  w h ile  
the person was

I
( 1 )  engaged in the com m iss ion  o f  a fe lon y , the person  has been !

i
c o n v ic ted  o f  the fe lo n y , inc lud ing conv ic tion  based on a gu ilty  p le a  o r p le a  o f  n o lo

j
con tendere , and the fe lo n y  substan tia lly  contributed to the persona l in ju ry  o r  death ; !

( 2 )  engaged in conduct that w ou ld  constitute the com m iss ion  o f  an 
un c la s s ifie d  fe lo n y , a c lass A , o r a c lass B  fe lo n y  fo r  which the pe rson  was not 
conv ic ted  and the conduct

« i
(A ) substantia lly contributed to the personal in ju ry o r  death; and
(B )  is p roven by the defendant in the c iv i l tria l by c le a r and

Iconv inc ing  ev idence ;
(3 )  flee ing  afte r the com m iss ion , by that person, o f  conduct that w ou ld  

constitu te  an unc lass ified  fe lo n y , a c lass A  fe lon y , o r a class B  fe lo n y  o r  being 
apprehended fo r  conduct that w ou ld  constitute an unclassified fe lon y , a class A  fe lo n y ,

I
o r  a c lass B  fe lon y  i f  the conduct

(A )  during the f lig h t o r apprehension substan tia lly  con tribu ted
i

to  the in ju ry  o r  death ; and
(B )  is p roven by the defendant in the c iv i l tria l by c le a r and 

conv inc ing  ev idence ;
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1 (4 )  operating a vehic le , a irc ra ft, o r  w atercra ft w h ile  under the in fluence
2  o f  in tox ica ting  liq u o r o r  any con tro lled  substance in v io la t io n  o f  A S  2 8 .3 5 .0 3 0 , was
3  conv ic ted , inc lud ing conv ic tion  based on a gu ilty  p lea o r p le a  o f  n o lo  contendere , and
4  the conduct substan tia lly  contributed to the persona l in ju ry  o r  death ; o r
5  ( 5 )  engaged in conduct that w ou ld  constitu te a v io la t io n  o f
6  A S  2 8 .3 5 .0 3 0  fo r  wh ich the person was not convicted i f  the conduct substan tia lly
7  contribu ted to the p e rsona l in ju ry  o r  death and the conduct is p roven  by the defendant
8 in the c iv i l tria l by c le a r and conv inc ing  evidence.
9 * Sec. 37. A S  0 9 .6 8  is am ended by adding a new section to read : I

10 Sec. 09.68.130. Collection of settlement information, (a ) E xcept as
11 p rov id ed  in (c ) o f  this section , the A la ska  Jud ic ia l C ounc il sh a ll c o lle c t and eva luate
12 in fo rm a tion  re la ting  to the com prom ise o r  other settlem ent o f  a ll c iv i l lit ig a tion . The
13  in fo rm a tio n , inc lud ing  the case name and f i le  num ber, a gene ra l descrip tion  o f  the
14 c la im s being settled , the d o lla r  amount o f  the settlement, to w hom  the settlem ent was
15  pa id , and any nonm one ta ry  terms, sh a ll be co lle c ted  on a fo rm  d eve loped  by the
16 c oun c il fo r  that pu rpose .

!
17  (b )  T he in fo rm a tio n  received by  the counc il unde r (a )  o f  th is section  is |
18 co n fid en tia l. T h is  restric tion  does not p revent the d isc lo su re  o f  sum m aries and i

|
19 statistics in a m anner that does not a llow  the iden tifica tion  o f  p a rticu la r cases o r
2 0  parties .
2 1  (c ) T he requ irem ents o f  (a ) o f  this section do not app ly  to the fo llo w in g  types
2 2  o f  cases:

'
2 3  (1 )  d iv o rc e  and d isso lu tion ;

j

24  (2 ) adop tion , custody, support, visitation, and em ancipation o f  ch ild ren ; |
2 5  (3 )  ch ild ren -in -n eed -o f-a id  cases under A S 4 7 .1 0  o r  de linquent m inors i
2 6  cases under 4 7 .1 2 ; I
2 7  (4 )  dom estic  v io lence p rotective orders under A S  1 8 .6 6 .1 0 0  -
28 1 8 .6 6 .1 8 0 ;
2 9  ( 5 )  estate, guard iansh ip , and trust cases f i le d  unde r A S  13;
3 0  ( 6 )  sm a ll c la im s under A S  2 2 .1 5 .0 4 0 .
31 *  Sec. 38. A S 2 1 .0 6  is am ended by adding a new section to read:

— — B j — M M — —
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Sec. 21.06.087. Insurance report, (a ) The d irector sha ll require reporting o f  
and sh a ll c om p ile  in fo rm ation  necessary to evaluate the e ffect o f  the measures enacted 
in th is Act on the ava ila b ility  and cost o f  insurance in the state.

(b ) In fo rm ation  described in (a ) o f  this section shall be p rovided by a ll insurers 
d o in g  business in this state in the fo rm at specified  by the d irec to r and must include 
fa c tu a l in fo rm a tion  stating prem ium s, c la im s , losses, expenses, and so lvency o f  the 
c om p an y  as a w ho le . In fo rm ation  sha ll be com piled  by the d iv is ion  in a w ay that 
p ro te c ts  the identity o f  individual insureds.

(c ) The d irec to r shall adopt regu la tions to implement and interpret this section, 
in c lu d in g  requ iring  insurers doing business in the state to p rov ide  in fo rm ation I
n ecessa ry  fo r  the d iv is ion  to carry out its responsib ilities under (a ) and (b ) o f  this j 
se c tio n . I f  there are indications o f  m arket d isruption , the d irecto r m ay waive a ll o r  j

i
pa rt o f  the repo rting  requirements in this section .

(d ) B eg inn ing  June 1, 2 0 00 , the in fo rm ation com piled under (a ) o f  this section ' 
s h a ll be reported annua lly  to the governo r and the jud ic ia ry  committees o f  both houses ] 
o f  the leg is la tu re .

(e ) T he  d iv is ion  may consu lt w ith the A laska  Jud ic ia l C oun c il when ! 
d e te rm in in g  what in fo rm ation  to require to be reported under (a ) - (c ) o f  this section \ 

and  w hen im p lem en ting  the com pila tion  requ ired  under (a ) o f  this section .
Sec. 3 9 .  A S  2 1 .8 9 .1 0 0 (d )  is amended to read:

I
(d ) I f  the insured selects independent counsel at the in su re r’ s expense, the 

in su re r m ay require that the independent counse l have at least fou r years o f  experience 
in c iv i l litiga tion , inc lud ing defense experience in the general subject area at issue in i
the c iv i l action , and malpractice insurance. U n less otherw ise p rovided in the insurance 
p o lic y , the ob lig a tion  o f  the insurer to pay the fee charged by the independent counsel

i
is lim ited  to the rate that is ac tua lly paid by the insurer to an attorney in the o rd ina ry i
c ou rse  o f  business in the defense o f  a s im ila r c iv il action in the com m un ity  in which

»
the c la im  arose o r  is being defended. In providing independent counsel, the insurer 

is not responsible for the fees and costs of defending an allegation for which 

coverage is properly denied and shall be responsible only for the fees and costs 

to defend those allegations for which the insurer either reserves its position as to !
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c o v e ra g e  o r  accep ts c o ve rag e . T h e  in d ep en d en t coun se l ^h a l l k e e p  d e ta i le d  
re c o rd s  a llo c a t in g  costs acco rd in g ly .. A  dispute between the in su re r and insu red 
regarding attorney fees that is not reso lved  by the insurance p o licy  o r  this section sha ll 
be re so lved  by a rb itra tion  under A S 0 9 .4 3 .

*  Sec . 4 0 . A S 2 1 .8 9 .1 0 0  is amended by adding a new cubsection to read :
(h ) W hen  an insured is represented by independent c oun se l, the in su re r m ay 

settle d irec tly  w ith the p la in t if f i f  the settlem ent inc ludes a ll c la im s based upon the 
a lleg a tion s  fo r  which the insu rer p re v iou s ly  reserved its position  as to co ve rage  o r  
accepted coverage , regard less o f  whether the settlement extinguishes a ll c la im s against 
the insured.

*  S ec . 4 1 . AS 2 3 .3 0 .0 1 5 (g )  is amended to read :
(g ) I f  the em p loyee  o r  the em p lo y e e ’ s representative re cove rs  dam ages from  

the third person, the em p loyee o r representative shall p rom ptly  pay to the em p lo y e r the 
to ta l am ounts pa id by the em p lo y e r under (e ) (1 ) (A )  - (C )  [ ( e ) ( 1 ) (A ) ,  (B ) ,  A N D  (C ) ]  
o f  this section [,] in so fa r as the recovery  is su ffic ien t a fte r deducting a l l lit ig a tion  costs 
and expenses. A n y  excess recove ry  by the em p loyee  o r  rep resen ta tive  sh a ll be 
cred ited against any am ount payab le  by the em p lo ye r thereafter. I f  th e  e m p lo y e r  is 
a llo c a te d  a p e rc e n ta g e  o f  fa u lt  u n d e r  A S  0 9 .1 7 .0 8 0 , the am o u n t d u e  th e  e m p lo y e r  
u n d e r  th is su b se c tion  s h a ll he re d u c ed  bv  an  a m o u n t e q u a l to  th e  e m p lo y e r ’ s 
e q u ita b le  s h a re  o f  d am ages assessed u n d e r  AS 0 9 .1 7 .0 8 0 (c ) .

*  S ec . 4 2 . A S 4 4 .7 7 .0 1 5 (a )  is amended to read:
(a ) F o r  the purposes o f  f i lin g  c la im s fo r  m ed ica l se rv ices p ro v id ed  under 

A S  4 7 .0 7  o r  AS 4 7 .2 5 .1 2 0  - 4 7 .2 5 .3 0 0 , "p rom p tly ," in AS 4 4 .7 7 .0 1 0 (a ) ,  m eans ( 1 )  
w ith in  six m onths a fte r the date o f  se rv ice , o r  as p rov ided  in (b ) o f  this sec tion , i f

i
there is no th ird -party c la im , o r (2 )  w ithin 12 months a fte r the date o f  se rv ice  i f  there 
is a th ird -party c la im . Except as p rov ided  in (c ) o f  th is section , a c la im  m ay not be 
p a id  i f  it is not f i le d  p rom p tly : an in fe rence to the con tra ry  m ay not be d raw n from  
A S  0 9 .1 0 .0 5 3  [A S  0 9 .1 0 .0 5 0 ] , A S 0 9 .5 0 .2 5 0  - 0 9 .5 0 .3 0 0 , o r  A S  3 7 .2 5 .0 1 0 .

*  Sec . 4 3 . R u le  1 6 .1 (c ), A la ska  R u le s  o f  C iv i l P rocedu re , is amended to read :
(c ) M o t io n  to  S e t T r ia l  an d  C e rt if ic a te . U n le s s  o th e rw is e  o r d e r e d  h v  th e

I
c o u r t ,  a [A ] m otion  to set tria l m ay not be fi le d  un til a f t e r  th e  m ee tin g  o f  p a r t ie s
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under (n) of this rule has occurred and the scheduling order under Rule 16(h) has 

been issued [1 0 5  D A Y S  A F T E R  S E R V IC E  O F  T H E  S U M M O N S  A N D  
C O M P L A IN T ] . A  party seeking to ob tain a tria l date must serve and file  a motion to 
set tr ia l toge the r w ith a certificate , signed by counse l, stating:

( 1 )  T ha t the issues in the case have ac tua lly  been jo in e d ;
( 2 )  T ha t a ll parties have com p le ted  d iscove ry  o r  have a reasonab le 

op p o rtu n ity  to do so  w ithin the next 6 0  days;
( 3 )  That the procedure fo r  listing w itnesses and exhib its and p rov id ing 

exh ib * . c op ie s , as set fo rth  in [P A R A G R A P H ] (d )  o f  th is ru le has been com p leted ;
( 4 )  W he th e r tria l by ju r y  has been tim e ly  demanded;
( 5 )  T h e  estimated num ber o f  days fo r  the tria l, inc lud ing estimates fo r

I
each  p a rty ’ s case and fo r  ju ry  se lection ;

( 6 )  T h e  names, addresses and te lephone numbers o f  a ll attorneys and 
p ro  se parties w ho are responsib le fo r  the conduct o f  the litiga tion ;

(7 )  W h ich , i f  any, statute o r  ru le  en titles the case to preference on the '
t r ia l ca lend a r;

i
( 8 )  T h a t the parties have com p lied  w ith [P A R A G R A P H ] (k )  o f  this 1

ru le . i

Sec. 44. R u le  1 6 .1 (n ), A la ska  Ru les o f  C iv i l P rocedure , is repealed and reenacted to read: 
(n ) Meeting of Parties. Except when otherw ise ordered , the parties sh a ll, as 

so on  as p rac ticab le  a fte r the exchange o f  in itia l d isc losu res requ ired under R u le  
2 6 (a ) ( 1 )  and in any event at least 14 days b e fo re  a schedu ling con fe rence is he ld o r  ' 
a schedu ling  o rd e r is due under R u le  1 6 (b ), m eet to discuss the nature and basis o f  :i
th e ir c la im s and defenses and the possib ilities fo r  a  p rom pt settlement o f  the case and 
to  d eve lo p  a p roposed  d iscovery p lan . T he  attorneys o f  record and a ll unrepresented 1
pa rties that have  appeared in the case are jo in t ly  responsib le  fo r  arranging and being 
p resen t o r  rep resen ted at the meeting, f o r  attempting in good faith to agree on the 
p ro p o sed  d isc ove ry  p lan , and fo r  subm itting to  the cou rt w ithin 10 days a fte r the 
m ee ting  a w ritten  repo rt ou tlin ing  the p roposed  d iscove ry  p lan . The p roposed 
d is c o v e ry  p lan  sh a ll indicate the pa rties ’ v iew s and p roposa ls concern ing

(1 )  what changes shou ld  be made in the timing o r  fo rm s o f  subsequent

0-LS0056\H
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1 d isc lo su res under the ru les, inc lud ing  a statement as to when the d isc lo su re s  requ ired
2  un d e r R u le  2 6 (a )  w ere made;
3  ( 2 )  the sub jects on which discovery may be needed, w hen d iscove ry
4  s h o u ld  oe com plete 1, and whether d iscove ry should be conducted in phases o r  be
5  lim ite d  to o r  focused upon pa rticu la r issues;
6  ( 3 )  what changes sh ou ld  be made in the lim ita tion s on  d iscove ry
7  im posed  under these ru les and what o the r lim itations shou ld  be im posed :
8  ( 4 )  whether a schedu ling  conference is unnecessary;
9  ( 5 )  w hether there w ill be dispositive o r p a rtia lly  d isp os itive  m otion s

1 0  f i le d  in the case and whether o the r dead lines should be set aside pend ing re so lu tion  o f
11 the d isp os itive  o r  p a rtia lly  d isp os itive  m otions by the court; and
1 2  ( 6 )  any other o rd e rs that shou ld be entered by the cou rt under C iv i l
1 3  R u le  1 6 (b ) and (c ).
1 4  *  S e c . 4 5 . R u le  4 1 (a ) , A la s k a  R u le s  o f  C iv i l P rocedure, is amended by add ing  a new
1 5  p a rag rap h  to read:
1 6  (3 )  S e tt lem en t In fo rm a t io n .  I f  a vo lun ta ry  d ism issa l unde r th is ru le
1 7  is the resu lt o f  com prom ise  o r  o th e r settlem ent o f  the parties, the parties sh a ll subm it
1 8  to  the A la ska  Jud ic ia l C ounc il the in fo rm ation  required under AS 0 9 .6 8 .1 3 0 . A  notice
19  o f  d ism issa l made under ( l ) [ a ]  o f  this subsection must be accom pan ied  by a
2 0  ce rtific a tion  signed by o r  on  b e h a lf o f  the p la in tiff that the in fo rm ation  requ ired  under
2 1  A S  0 9 .6 8 .1 3 0  has been subm itted to the A laska Jud ic ia l C ounc il. A  s tipu la tion  o f
2 2  d ism issa l made under ( l ) [ b ]  o f  this subsection must be accompanied by a ce rtifica tion
2 3  s ig n ed  by o r  on b e h a lf o f  a ll parties who have appeared in the ac tion . The
2 4  requ irem en ts o f  this parag raph do not app ly to the types o f  cases lis ted  in
2 5  A S  0 9 .6 8 .1 3 0 (c ) .  .
2 6  *  S e c . 4 6 . R u le  7 2 .1 (g ) , A la ska  R u le s  o f  C iv i l Procedure, is amended to read :
2 7  (g ) D isc o v e ry  Except by leave  o f  court, no d iscovery m ay be conducted until
2 8  the report o f  the Panel nas been filed  o r  until 60  [80 ] days a fte r  se lec tion  o f  th e  P a n e l
2 9  [H A V E  E L A P S E D  F R O M  T H E  D A T E  T H E  C A SE  IS  A T  IS S U E ] , w h icheve r is firs t
3 0  to  occu r, un less d iscove ry  is fu rth e r stayed fo r  good cause by o rd e r o f  the cou rt.
3 1  *  S e c . 4 7 .  R u le  9 5 (b ) , A la sk a  R u le s  o f  C iv i l Procedure , is amended to read:

I
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1 (b ) In  add ition  to its au tho rity  under (a ) o f  this ru le  and its p ow e r to punish
2 fo r  con tem pt, a cou rt m ay, a fte r reasonab le  notice and an op po rtu n ity  to show  cause
3  to the con tra ry , and a fte r hearing by the court, i f  requested , im pose  a fin e not to
4  exceed  $ 1 0 ,0 0 0 .0 0  [$ 1 ,0 0 0 .0 0 ’  against any attorney who p ractices b e fo re  it fo r  fa ilu re
5  to c om p ly  w ith rh^se ru les o r any ru les p rom u lgated  by the sup rem e court.
6 *  S e c . 4 8 . R u le  9 5 , A la ska  Ru les o f  C iv i l P rocedu re , is am ended by adding a new
7 subsection  to read:
8 (c ) I f  the trie r o f  fact determ ines that a party to a c iv il action has in ten tiona lly
9 m ade a fa lse  statement o f  a m ateria l fact in connection w ith the prosecution o r  defense

10 o f  a c iv i l ac tion , the court sh a ll en te r ju dgm en t against the pa rty  m ak ing  the fa lse
11 statement on the issue to which the fa lse  statement re lates. I f  the c iv i l action in v o lv e s  1I
12  m u lt ip le  c la im s and the fa lse  statement does not app ly  to a ll c la im s , the ju d gm en t
13 requ ired  unde r th is subsection sh a ll ap p ly  o n ly  to those c la im s to which the fa lse
1 4  statem ent re la tes .

• I
15  *  S e c . 4 9 . R u le  5 1 1 , A la s k a  R u le s  o f  A ppe lla te  P rocedu re , is am ended by adding a new
16 subsection  to read:

I
17 (e ) S e t t lem e n t In fo rm a t io n . I f  a d ism issa l under (a ) o r  (b ) o f  this ru le  is the !
18 re su lt o f  com p rom ise  o r  other settlem ent between the parties , the parties sh a ll subm it
19 to the A la sk a  Jud ic ia l C ounc il the in fo rm a tion  requ ired  unde r A S  0 9 .6 8 .1 3 0 . A

I
2 0  d ism issa l by agreem ent under (a ) o f  th is ru le  must be accom pan ied  by a ce rtifica tion
21 s igned  by the atto rneys o f  record f o r  a ll parties that the in fo rm a tio n  requ ired  under
2 2  A S  0 9 .6 8 .1 3 0  has been subm itted to the A la ska  Judicia l C oun c il. A  d ism issa l by the
23  ap p e llan t o r  p e tition e r made under (b ) o f  this ru le  must be accom pan ied by a
2 4  c e rtific a tion  signed by the ap pe lla n t ’ s o r  pe titione r’ s a tto rney  o f  record . The

j [
2 5  requ irem en ts o f  th is subsection do not app ly  to the types o f  cases listed in I
2 6  A S  0 9 .6 8 .1 3 0 (c ) .
2 7  *  S e c . 5 0 . R u le  16. l ( k ) ( 4 ) ,  A laska  R u le s  o f  C iv i l P rocedu re , is repea led .
2 8  ’ *  S e c . 5 1 . A S  0 9 .5 5 .5 4 8  is repea led . |
2 9  *  S e c . 5 2 . A S  0 9 .1 7 .0 2 0 (d ) ,  as enacted by sec. 10 o f  this Act, has the e ffe c t o f  am end ing j
3 0  R u le  5 8 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requ iring  the cou rt to requ ire  that a  certa in

I31 pe rcen tage o f  an aw ard  o f  pun itive damages be deposited  in to  the gene ra l fund .
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1 *  S ec . 5 3 . A S  0 9 .1 7 .0 4 0 (a ) ,  as amended by sec. 11 o f  this Act, has the e ffe c t o f  am ending
2 R u le  5 8 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requiring the court to reduce an aw ard  o f
3  dam ages by  certa in tax rates in e ffe c t on  the date o f  in ju ry o r death i f  taxab le .
4  *  S ec . 5 4 . A S  0 9 .1 7 .0 4 0 (d ) , as amended by sec. 12 o f  this Act, has the e ffec t o f  amending
5  R u le  5 8 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requiring that certain ju dgm en ts  be paid
6  p e r io d ic a lly  i f  requested by a party , w ith a lum p sum  payment fo r  certain a tto rney fees.
7  *  S ec . 5 5 . A S  0 9 .1 7 .0 4 0 (e ) ,  as amended by sec. 13 o f  this Act. has the e ffe c t o f  am ending
8  R u le  5 8 , A la sk a  Ru les o f  C iv i l P rocedu re , by imposing certain requirements when a judgm en t
9  is pa id  by pe riod ic  paym ents.

1 0  *  S e c . 5 6 . A S 0 9 .1 7 .0 4 0 (0 ,  as amended by sec. 14 o f  this Act, has the e ffe c t o f  am ending 1
11  R u le  5 8 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requiring that certain judgm en ts inc lude any
1 2  increases f o r  fu tu re in fla tion .I

1 3  *  S ec . 5 7 . A S  0 9 .1 7 .0 8 0 (a ) ,  as amended by sec. 16 o f  this Act, has the e ffe c t o f  am ending
1 4  R u le  4 9 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requ iring the ju ry  to an sw er the specia l
1 5  in te rro g a to ry  listed in A S  0 9 .1 7 .0 8 0 (a ) ( 2 )  regard ing  the percentages o f  fa u lt to be a lloca ted
1 6  am ong  the c laim ants, de fendants, th ird-party defendants, persons who have been re leased from
1 7  lia b i li ty , o r  o th e r pe rson  w ho is re sponsib le  f o r  the damages.

•»
1 8  *  S e c . 5 8 . A S  0 9 .2 0 .1 8 5 , enacted by sec. 2 0  o f  this Act, has the e ffe c t o f  am end ing j
19  R u le  7 0 2 , A la ska  R u le s  o f  E v id ence , by requ iring  certain qua lifica tions from  a person
2 0  te s tify in g  as an expert w itness.
2 1  *  S e c . 5 9 . A S  0 9 .3 0 .0 6 5 , as amended by secs. 21 and 22  o f  this Act, has the e ffe c t o f
2 2  am end ing R u le  68 , A la ska  R u le s  o f  C iv i l P rocedure, by requiring the o ffe ree  to pay costs and
2 3  re a son ab le  actua l atto rney fees on a s lid ing  scale o f  percentages in certa in cases, by i
2 4  e lim in a tin g  p rov is ion s  re la ting  to interest and by p rov id ing  that a subsequent o f fe r  revokes
2 5  p r io r  o f fe rs .
2 6  *  S e c . 6 0 . A S  0 9 .3 0 .0 7 0 (c ) ,  added by sec. 2 4  o f  this Act, has the e ffe c t o f  am ending
2 7  . R u le  5 8 , A la sk a  R u les o f  C iv i l P rocedu re , by p rov id ing that prejudgment interest may not be

.! i
2 8  J aw arded  f o r  fu tu re econom ic  o r  noneconom ic damages.
2 9  j  *  S e c . 6 1 . A L T E R N A T IV E  D IS P U T E  R E S O L U T IO N , (a ) It is the intent o f  this

!
3 0  le g is la t io n  to create a p i lo t a lte rnative  dispute re so lu tion  p rocedu re w ith in the ex isting  c iv il

0-LS0056\H
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1 d ispu tes .
2  (b )  T he  A la s k a  Jud ic ia l C ounc il sha ll consu lt with the A la s k a  D ispu te  Se ttlem en t
3  A ssoc ia tion , rev iew  court sanctioned alternative dispute reso lu tion  p rog ram s in o the r states and
4  in the fede ra l cou rt system , and make recommendations to assist the leg is la tu re and the A laska

• I
5  C ou rt S y s tem  in the estab lishm ent o f  a p ilo t program  fo r  a lte rnative d ispute re so lu tion  w ith in
6 the A la s k a  C ou rt System . The A la ska  Judicia l C ounc il sha ll subm it a w ritten repo rt to the
7  leg is la tu re  and to the A laska  Suprem e Court w ithin six m onths a fte r the e ffe c tiv e  date o f  this

.1 4

8 A ct. T h e  repo rt must inc lude specific types o f  p rog ram s, spec ific  types o f  cases w ith in  each
i , ,

9 p ro g ram  that are am enab le to a lternative dispute reso lu tion , tiic cost to the parties and to the
1 0  A la s k a  C ou rt S y stem  under these program s, and the qu a lific a tion s  o f  the neutra l parties ,

!j j11 in c lu d in g  n on law ye rs , who w ill p rov ide dispute re so lu tion  se rv ices unde r the p rog ram .
ll12  (c )  In this section , "a lternative dispute re so lu tion " is lim ited  to arb itra tion , m ed iation ,
ll

1 3  and e a r ly  neutra l eva lua tion .
«' __

1 4  i * Sec. 6 2 . A P P L IC A B IL IT Y . T h is Act applies to a ll causes o f  ac tion  accru ing on o r  a fte r
15  , the e f fe c t iv e  date o f  this Act.

i1 6  *  Sec. 6 3 . S E V E R A B IL IT Y .  U nde r A S 0 1 .1 0 .0 3 0 , i f  any p ro v is io n  o f  this A c t o r  the

0 - L S 0 0 5 6 \H

17 ap p lic a t io n  o f  a p rov is ion  o f  this A ct to any person o r  c ircum stance is he ld  in va lid , the
18  rem a in d e r o f  th is A ct and the app lication to other persons sh a ll not be a ffec ted .
19  *  S e c . 6 4 . T h is  A c t takes e ffe c t Ju ly  1, 1997 .
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July 21, ittt
DleUlbutlon O f Claim t By Y*§r At Comparad To Projact Substantial Complatlon

Yaar Claim Mads riunibar ot Claim a Parcantago o f Cumulatfra
a. Each Yaar Claims Wado Parcantaga o f

Substantial Complatlon Each Yea/ Claims

Prior 6 2 5% 25%
One 5 21% 4 6%
Two 4 17% 63%
Three 4 17% 80%
Four 0 0 80%
Five 0 0 80%
Six 1 4% 84%
Seven 3 12% 96%
Bight 0 0 96%
Nine 0 0 96%
Ten 0 0 96%
Eleven 0 0 96%
Twelve 0 0 96%
Thirteen 0 0 96%
Fourteen 1 4% 100%
Total 24 100%

4



D ISTR IBU T IO N  OF CLAIMS BY YEAR W ITH IN  W H ICH  RECEIVED AFTER SUBSTANTIAL COMPLETION

YEAR WITHIN NUMBER OF PERCENTAGE CUMULATIVEWHICH CLAIM CLAIMS MADE OF CLAIMS PERCENTAGEMADE AFTER WITHIN EACH MADE WITHIN OF CLAIMS BYCOMPLETION YEAR EACH YEAR YEAR
1 106 3 3 . 1 3 * 3 3 . 1 3 *2 45 (4 .06* 4 7 .19 *3 41 1 2 . 8 1 * 60.00*4 30 9 .38 * 6 9 .38 *
5 23 7 . 19 * 76 .56 *6 20 6 .2 5 * 8 2 .8 1 *7 9 2 .8 1 * 8 5 .6 3 *
0 7 2 . 1 9 * 8 7 .0 1 *9 12 3 .7 5 * 9 1 .5 6 *
10 4 1 .2 5 * 9 2 .8 1 *
II e 2 .5 0 * 9 5 .3 1 *!2 2 0 .6 3 * 9 5 .9 4 *
13 7 2 . 1 9 * 9 8 . 1 3 *
14 1 0 . 3 1 * 98.44*
15 0 0 .00* 98.44*
16 0 0.00* 98.44*
17 2 0 .6 3 * 99.06*
18 2 0 .6 3 * 99 .60*
19 0 0 .00* 99.69*
20 0 0.00* 99.69*

21  ♦ 1 0 .3 1 * 100 .00 *
TOTAL 320 100 .00* 1

T h is  c h a r t  g i v e s  t h e  number and  p e r c e n t a g e  o f  c la im s  by y e a r  
w it h in  w h ic h  c l a i m s ' a x e  made a f t e r  s u b s t a n t i a l  c o m p l e t i o n .  F or  
e x a m p le ,  t h e  row o f  d a t a  w i t h  t h e  f i r s t  c o lu m n  e n t r y  o f  10  
r e p r e s e n t s  a l l  c la im s  r e c e iv e d  a t  l e a s t  9 y e a r s  a f t e r  s u b s t a n t i a l  
c o m p le t io n  b u t  l e s s  th a n  10 y e a r s .  Thus, i f  a 10 y e a r  s t a t u t e  o f  
l i m i t a t i o n s  had b een  in  p l a c e ,  92.81% o f  t h e  c l a i m s ' w o u l d  have  
b een  a l lo w e d  and 7.19% would h ave  b e e n  o u t s i d e  t h e  t im e  p e r io d .



D ISTR IBU T IO N  O f  CLA IM S BY TYPE  OF CLAIMANT

YEAR WITHIN PERCENT OF CLAIMS NUMBER FROMWHICH CLAIM FROM PARTIES PARTIESMADE AFTER INVOLVED IN DESIGN, NOT SOCOMPLETION CONSTRUCTION. ETC. INVOLVED
1 65.71 % 34.29%2 60.00% 40.00%3 75.61% 24.39%4 73.33% 26.67%5 65.22% 34.78%6 70.00% 30.00%7 55.56% 44.44%8 42.86% 57.14%9 41.67% 58.33%10 50.00% 50.00%11 12.50% 87.50%12 0.00% 100.00%13 42.86% 57.14%14 0.00% 100.00%15 0.00% 0.00%16 0.00% 0.00%17 0.00% 0.00%18 0.00% 100.00%19 0.00% 100.00%20 0.00% 0.00%

2 1 ♦ 0.00% 100.00%TOTAL 61.76% 38.24%

T h is  c h a r t  g i v e s  t h e  p e r c e n t a g e  o f  c l a i m s  by  p a r t i e s  i n v o lv e d  i n  
d e s i g n  a n d  c o n s t r u c t i o n  o f  a p r o j e c t  and  t h e  p e r c e n t a g e s  o f  
p a r t i e s  n o t  i n v o l v e d ,  by  y e a r  w i t h i n  w h ic h  t h e  c l a i m s  w ere  made 
a f t e r  s u b s t a n t i a l  c o m p l e t i o n .  F o r  e x a m p le ,  t h e  row w i t h  t h e  
f i r s t  co lu m n  e n t r y  o f  10 g i v e s  th e  p e r c e n t a g e  o f  c la im s  r e c e i v e d  
a t  l e a s t  9 y e a r s  a f t e r  s u b s t a n t i a l  c o m p le t i o n  b u t  l e s s  th a n  10 
y e a r s  f o r  e a c h  t y p e  o f  c l a i m a n t .  F or y e a r  1 0 ,  f i f t y  p e r c e n t  
w e r e  fr o m  c l a i m a n t s  i n v o l v e d  i n  t h e  d e s i g n  and c o n s t r u c t i o n  o f  
t h e  p r o j e c t  an d  f i f t y  p e r c e n t  w ere  n o t  s o  i n v o l v e d .

11



YEAR WITHIN NUMBER OF CLAIMS PERECENT CUMULATIVEWHICH CLAIM RESULTING IN AN WITHIN GIVEN PERCENTAGEMADE AFTER INDEMNITY YEAR OF TOTAL OF CLAIMSCOMPLETION PAYMENT OF SUCH CLAIMS
1 12 30.7755 30.77552 5 12.8255 43.59553 9 23.0855 66.67954 1 2.56% 69.23555 1 2 .5 6 * 71.7 9$6 3 7.6955 79.49557 1 2.5651 8 2 .0 5 *a 4 10.2655 9 Z .3 J *9 1 2.5655 94.875510 0 0.0055 94.87*i i 2 5.1355 100 .00*12 0 0.0055 10 0 .0 0 *

13 0 0.0055 100 .00 *14 0 0.0055 100 .00 *15 0 0.0055 1 00.0055
16 0 0.0055 10 0 .0 0 *
17 0 0.0055 100 .0 0 *
18 0 O.OQ55 100 .00*
19 0 0.0056 100 .00 *
20 0 0.0055 100 .00*

21 ♦ 0 0.0055 10 0 .0 0 *TOTAL 39 100.0055

T h is  c h a r t  g i v e s  t h e  number and p e r c e n t a g e  o f  c la im s  r e s u l t i n g  i n  
an in d e m n i t y  paym ent by  th e  i n s u r e r  f o r  t h e  y e a r  w i t h i n  w h ic h  t h e  
c l a i m  i s  made a f t e r  s u b s t a n t i a l  c o m p l e t i o n .  A l l  e x a m in e d  c l a i m s  
r e s u l t i n g  i n  i n d e m n i t y  p a y m e n t ,  e x c e p t  f o r  2 ,  w e r e  r e c e i v e d  
w i t h i n  10 y e a r s  o f  s u b s t a n t i a l  c o m p l e t i o n .  For e x a m p le ,  t b e  row 
i n  w h ic h  t h e  l e f t  colum n h a s  an  e n t r y  o f  10 p r o v i d e s  t h e  number 
and p e r c e n t a g e  o f  c la im s  h a v in g  a n  in d e m n i t y  paym ent t h a t  w ere  
r e c e i v e d  a t  l e a s t  9 y e a r s  a f t e r  s u b s t a n t i a l  c o m p le t io n ,  b u t  l e s s  
th a n  10 y e a r s .  F or  y e a r  1 0 ,  t h e r e  w e r e  0 c l a i m s  r e c e i v e d  t h a t  
r e s u l t e d  i n  an  in d e m n ity  p a y m e n t .  F o r  c l a i m s  r e c e i v e d  w i t h i n  
y e a r  1 1 ,  2 r e s u l t e d  i n  a n  i n d e m n i t y  p a y m e n t j  2 e q u a l s  5 . 1 3
p e r c e n t  o f  t h e  t o t a l  number (39) o f  c l a i m s  exam ined  t h a t  r e s u l t e d  
i n  an  in d e m n it y  p ay m en t. S i n c e  no c l a i m s  r e c e i v e d  a f t e r  11 y e a r s  
o f  s u b s t a n t i a l  c o m p le t io n  r e s u l t e d  i n  a n  in d e m n ity  p a y m en t,  t h e  
c u m u l a t i v e  p e r c e n t a g e  a t  y e a r  11 i s  100%f a l l  c l a i m s  r e s u l t i n g  
i n  a n  i n d e m n i t y  w e r e  f i l e d  b y  t h e  e n d  o f  t h e  1 1 t h  y e a r  o f  
s u b s t a n t i a l  c o m p le t i o n .

IB



\ r -b y : Scr*tnnarer i C : - ; * - ,  * *-2?-52 : 3:;S.=M ; : ; - j s i c . c s ,  ; . ; ;
vh*j a

^ ' n n e n e r  Kirch l S i  1S63

VICTOR 0 . SCHlNNcREA & CGXPAKY INC.SPECIAL CLAIM STUCY DISTRIBUTION OF CLAIMS IN RELATIONSHIP TO SUBSTANTIAL COMPLETION

Years Brought Within i of Claims X qf Claims C u m u la tive  Percentage

One 7 3 *  45.9 45.9
Two 22 1 3 . B 59.7
Three 1 3  8 .2  67.9
fo u r  1 3  8 .2  76 .1
F iv e  1 2  7.5 63,6
Six 9 5 .7  89.3

m

Seven 5 3 . 1  92.4

More Than Ten 5 3 . 1  99.9

15 9  99.9 99,9
♦Based on CNA's r e c o r d s ,  rou gh ly  3 2 . SX o f  these c la im s were brought p r io r  to  th e  d ate  o f - s u b s t a n t ia l  com p let ion .
Study i s  based upon a r e v ie w  o f  250 CNA f i l e s  s e t  up between Oecember 1979 and O ctober 1980.
The Date o f  S u b s ta n t ia l  Completion was e s ta b lish e d  from information secu red  from CNA c la im  r e c o r d s .
159  f i l e s  con ta in ed  s u f f i c i e n t  documentation which could be used for  th e  purpose o f  t h i s  study!

-  7o -
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UHhijI Hiim no* Slate I apitxl 
Juneau. AK iv ia ii i . i i* :

Statute o f  Repose/L im itations by State, 1993

YearS-Wilhin. Date-pf Pisco.Y.ery. 
(Statute of Limitations)

Maximum-* Years 
(Statute of Repose)

Alabama 6 months 4 years
A laska 2 years -  ■
Arkansas - -
Arizona 2 years -
Californ ia 1 yea r 3 years
C o lo rado 2 years 3 years
Connecticut 2 years 3 years
D e law are 3 years -
Florida 2 years 4 years
Georg ia ■ 5 years
Hawaii 2  years 6 years
Idaho • -

Indiana 2 years 8  years
Kansas 2 years 4 years
Kentucky 1 yea r 5 years
Lou isiana 1 yea r 3  years
Massachusetts - 7 years
Maine - 3  years
Maryland 3 years -

Michigan 6 months 6  years
M innesota - -

Mississippi 2 yea rs -
Missouri 2 years 10 years
Montana 3 years 5 years
N ebraska 1 yea r 10 years
Nevada 2  yea rs •

New Hampshire 3 yea rs -

New Jersey 2  yea rs -

New Mexico • •

New York • *
North C aro lina - 4  yea rs
North D akota 2  yea rs 6  yea rs
Ohio 1 yea r -

Oklahom a 2  yea rs 3  years
O regon 2  years 5 yea rs

-2 1  -



Pennsy lvania 2 years *
Rhode Island 3 years -
South Caro lina 3 years 6 years
South Dakota - m
Tennessee 1 year 3 years
Texas - -
Utah 2 years 4 years
Vermont 2 years 7 years
Virginia - 10 years
Washington 1 year 8 years
West Virginia 2 years 10 years
W isconsin 1 year 5 years
Wyoming 2 years •

The statutory time limit for bringing suit is measured from the time at which 
the plaintiff could have reasonably discovered the injury. Often States allow 
the time limit to run from either the time of injury or the time of discovery, 
depending on the nature of the injury.

The maximum period in which a claim can be brought, regardless of whether 
the limit is measured from the date of injury or act or the date of discovery.

n r d d l M ^ d



B ISS  a n d  HOLMES
ATTORNEYS AT LAW
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F e b r u a r y  23 , 1997

R e p r e s e n t a t i v e  B r i a n  S .  P o r t e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

R e :  H o u s e  B i l l  5 8  ( S p o n s o r  s u b s t i t u t e )

D e a r  R e p r e s e n t a t i v e  P o r t e r :

T h i s  w i l l  c o n f i r m  m y c o n v e r s a t i o n  w i t h  J im  S o u r a n t  o f  y o u r  o f f i c e  
c o n c e r n i n g  t h e  S t a t u t e  o f  R e p o s e .  I  m e n t i o n e d  t o  J im  t h a t  a l l  
p r o f e s s i o n a l s  i n  t h e  S t a t e  o f  A l a s k a  a r e  n ow  c o v e r e d  b y  “ c l a i m s  
m a d e "  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e .  T h i s  m e a n s  t h a t  t h e  c l a i m  
m u s t  a r i s e  a n d  b e  m a d e  d u r i n g  t h e  p o l i c y  p e r i o d .  W h en  a  
p r o f e s s i o n a l  r e t i r e s  t h e  c u s t o m  i s  t o  b u y  “ t a i l  i n s u r a n c e . ”  T h i s  
i n s u r a n c e  c o v e r s  t h e  p r o f e s s i o n a l  f o r  c l a i m s  m a d e  d u r i n g  t h e  p o l i c y  
p e r i o d  b u t  w h i c h  d o  n o t  a r i s e  u n t i l  a f t e r  t h e  p r o f e s s i o n a l  h a s  
r e t i r e d  a n d  n o  l o n g e r  c a r r i e s  i n s u r a n c e .

A t  t h e  p r e s e n t  t i m e ,  m o s t  p r o f e s s i o n a l  “ t a i l ”  e n d o r s e m e n t s  o n l y  
c o v e r  t h r e e  y e a r s  i n t o  t h e  f u t u r e .  I n  c e r t a i n  l i m i t e d  s i t u a t i o n s  
a  f i v e  y e a r  “ t a i l ”  e n d o r s e m e n t  i s  p o s s i b l e .  Y o u  d o  n o t  n e e d  m u c h  
i n s u r a n c e  s a v v y  t o  f i g u r e  o u t  t h a t  w i t h o u t  a  s t a t u t e  o f  r e p o s e ,  a l l  
p r o f e s s i o n a l s  w h o  s p e n d  t h e i r  l i v e s  p r a c t i c i n g  i n  A l a s k a  h a v e  a  
s u b s t a n t i a l  u n i n s u r a b . l e  r i s k  i n  t h e i r  r e t i r e m e n t  y e a r s . 1

M o s t  p r o f e s s i o n a l s  c a r r y  i n s u r a n c e  t o  p r o t e c t  t h e i r  c l i e n t s  
( p a t i e n t s )  a s  w e l l  a s  t o  p r o t e c t  t h e m s e l v e s  a n d  t h e i r  f a m i l i e s .  A n  
u n i n s u r e d  l o s s  o v e r  f i v e  y e a r s  a f t e r  r e t i r e m e n t  w i t h o u t  a d e q u a t e  
r e s o u r c e s  t o  c o m b a t  t h e  s u i t  o r  i n c o m e  p o t e n t i a l  t o  r e c o u p  t h e  l o s s  
i s  a  d e v a s t a t i n g  s i t u a t i o n  f o r  t h e  r e t i r e d  p r o f e s s i o n a l .  S u c h  a  
c l a i m  c o u l d  r e s u l t  i n  t h e  p r o f e s s i o n a l  a n d  h i s / h e r  f a m i l y  r e q u i r i n g  
s u b s t a n t i a l  s t a t e  a i d  i n  t h e i r  d e c l i n i n g  y e a r s .

^ h e  a l t e r n a t i v e  i f  f o r  t h e  r e t i r e d  p r o f e s s  i o n r . l  t o  c o n t i n u e  
t o  p u r c h a s e  “ c l a i m s  m a d e 1 i n s u r a n c e  f o r  t h e  r e m a i n d e r  o f  h i s / h e r  
r e t i r e m e n t  y e a r s .  F o r  m o s t  p r o f e s s i o n a l s  t h i s  i s  p r o h i b i t i v e l y  
e x p e n s i v e  w i t h o u t  i n c o m e  f r o m  t h e  p r a c t i c e  o f  t h e i r  p r o f e s s i o n .  
F o r  i n s t a n c e ,  s o m e  m a n y  p h y s i c i a n s  p a y  i n  e x c e s s  o f  $ 5 0 , 0 0 0  a  y e a r  
f o r  “ c l a i m s  m a d e ”  i n s u r a n c e .
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R e p r e s e n t a t i v e  B r i a n  S .  P o r t e r  
F e b r u a r y  2 3 ,  1 9 9 7

V e r y  t r u l y  y o u r s ,

B I S S  & HOLM ES

R o g e r  F .  H o lm e s  
\ R F H
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To: SSHB 58

Page 8, line 13 

Delete: ' 

Insert: "1

£Y: Rep. R okeberg

'Anchorage, all items index"

J. S. City Average, all urban consumers, all items indexes"

a / h  "

'■ /V? d /'< ^

AMENDMENT

2/ a h ?



f
EB-1

A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E B Y : Representative B e rk ow itz

TO : H ouse  B i l l  5 8

P age  5 , lin e  17: 

fo llo w in g  “ exceed ” ,

d e le te  “ $ 3 0 0 ,0 0 0 ” , in se rt “ $ 5 0 0 ,0 0 0 ”

P age 5 , lin e  19: 

fo llo w in g  “ section ” ,

d e le te  “ m a y  n o t  e x c e ed  $ 5 0 0 ,0 0 0 ” , in se rt “ a r e  n o t  l im i t e d ”



7
EB-2

A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E B Y :  Representa tive B e rk ow itz

TO : H ou se  B i l l  5 8

Page 4 , lin e  14:

fo llo w in g  “ p ro v id e r” ,

d e le te  “if the injured person is, on the date of the alleged negligent act 
or omission, less than six years of age unless the action is 
commenced before the person’s eighth birthday”,

in se rt “unless commenced within eight years of the date of the alleged 
negligent act”



O F F E R E D

TO :

E B -3
A M E N D M E N T

IN  T H E  H O U S E  B Y :  Representative B e rk ow itz

H ouse  B i l l  5 8

Page 6 , lin e  11: 

fo llo w in g  “ ga in ;” , 

de le te  “ a n d ” , in se rt “ o r ”
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EB-4
A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  B Y :  Representative B e rk ow itz

TO : H ouse  B i l l  5 8

P age  10 , lin es 3 0 -3 1 : 

de le te  lines 3 0 -3 1 ,

P age  11 , lin e  1:

p receed ing “ tra ined ” , d e le te  “ ( 2 ) ” ,

P age 11, lin e  2 :

fo l lo w in g  “ issue” , d e le te  a n d ” , in se rt “ .”

P age 11 , lin es 3 -6 : 

de le te lines 3 -6

y/yOt



A M E N D M E N T
EB-5

O F F E R E D  IN  T H E  H O U S E  B Y :  Representative B e rk ow itz

T O : H ouse  B i l l  5 8

Page  7 , lin es 6 -7 :

fo l lo w in g  “ o f ’ , d e le te  “a party”, in se rt “both parties”

Page 2 4 , lin e  6 :

fo l lo w in g  “ b y ” , d e le te  “a party”, in se rt “both parties”



J

BY REPRESENTATIVE CROFT/ #1
OFFERED IN HOUSE JUDICIARY 

TO: SSHB 58

Page 5, line 21 following "(1)":
Delete "is a hemiplegic, paraplegic, or quadriplegic and has permanent 

functional loss of one cr more limbs resulting from injury to the spine or spinal 
cord"

Insert "suffers severe disfigurement or severe physical impairment"

A M E N D M E N T



A M E N D M E N T

BY REPRESENTATIVE CROFT/ #2
OFFERED IN HOUSE JUDICIARY

TO: SSHB 58

Page 9, line 15 through page 10, line 16:

D elete all material

Renumber the fo llow ing sections accordingly.

Page 20, lin e 11 through line 20: 
D elete all material

Renumber the fo llow ing sections accordingly.

Page 24, lines 13-17:
D elete all material

Renumber the fo llow ing sections accordingly.



£
A M E N D M E N T

BY REPRESENTATIVE CROFT/ #3
OFFERED IN HOUSE JUDICIARY 

TO: SSHB 58

Page 3, line 11 through page 4, line 10:
Delete all material

Renumber the following sections accordingly.



A M E N D M E N T

OFFERED IN  HOUSE JUDICIARY 

TO: SSHB 58

BY REPRESENTATIVE CROFT/ #5

Page 16, line 8 fo llow in g  "hospital" through page 16, line 31:

D elete all m aterial

Insert "may not escape liability for the actions or inactions o f em ergency room  

physicians by contractual device, change in em ploym ent status, or purported  

notice to or w aiver by  em ergency room  patients. N oth in g  in this section is 

in tended  to m odify  the standard o f care for em ergency room  physicians or 

apply  to a physician that is independently  hired and not associated w ith  the 

hospital's provision  o f em ergency services."

Renum ber fo llow in g  sections accordingly.



A M E N D M E N T

Page 25, line 18 following "be affected":
Insert "*Sec. 64. This Act sunsets if, on July 1, 2000, the director of the 

Division of Insurance certifies to the lieutenant governor and the revisor of statutes 
that the liability insurance rates filed with the Division of Insurance have not been 
reduced by at least 10 percent from those filed on January 1, 1997. In this section, 
"liability insurance" means insurance described under AS 21.12.070(a)(2).

Renumber the following section accordingly.

BY REPRESENTATIVE CROFT/ #6
OFFERED IN HOUSE JUDICIARY

TO: SSHB 58
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2/24/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE CROFT j # \  \
TO: SSHB 58

Page 6 , lin es 3 - 2 0 :
D e le te  a ll m ate ria l.
In sen  new subsections to read:

" (b ) E xcept as p rov ided  in (c ) o f  th is section , the c o u n  sh a ll requ ire  depos it 
into the general fund o f  5 0  percent o f  that p on ion  o f  the punitive damages aw ard that 
is equa l to c-' less than the greater o f  three tim es the am oun t o f  com pen sa to ry  
damages o r  $ 3 0 0 ,0 0 0 .

(c ) T he cou n  sha ll requ ire deposit in to  the genera l fund  o f  5 0  percent o f  that 
p on ion  o f  the punitive damages aw ard that is equal to o r  less than the g reate r o f  fo u r  
lim es the am ount o f  com pensa to ry  dam ages aw arded  o r  $ 6 0 0 ,0 0 0 . i f

( 1 )  the w rong fu l conduct o r  om iss ion  a rose in connec tion  w ith  a 
com m erc ia l ac tiv ity  m otivated by fin anc ia l g a in : and

(2 )  the lik e lih o o d  o f  death o r  se riou s b o d ily  in ju ry  from  the 
com m erc ia l ac tiv ity  was p rev iou s ly  know n by the person  re sp on s ib le  fo r  m ak ing  
p o lic y  dec is ions re la ting  to the c om m erc ia l ac tiv ity  and the kn ow ledge  was ga in ed  
from  p rev iou s instances o f  death o r se riou s b od ily  in ju ry  a ris ing  from  the sam e 
w rong fu l conduct o r om iss ion , regard less o f  where the p rev iou s w ron g fu l conduct o r 
om iss ion  occu rred .

id ) I f  a court o r  ju ry  aw ards pun itive  dam ages under (a )  o f  th is section , the 
c oun  sha ll requ ire that 100 percent o f  the pun itive dam ages aw ard  that exceeds the 
m ax im um  am ounts described under (b ) o r  (c ) o f  th is section , as ap p lic ab le , be 
deposited  in to  the genera l fund o r the A la s k a  perm anen t fund  unde r A S  3 7 .1 3 .0 1 0 . 
The party paying the punitive damages sh a ll e lect which fund sh a ll receive the m oney 
required to be paid under this subsection .

le )  The p rov is ion s o f  this section d o  not grant the state the right to f i le  o r  jo in

-1-



I a c iv i l action to re c o v e r pun itive dam ages ."

0 -L S 0 0 5 6V H .3

2 Page 16. lin e  4 :
3 D e le te  "due the state under A S  0 9 .1 7 .0 2 0 (d V
4  In sen  "requ ired  to be deposited  unde r A S  0 9 .1 7 .0 2 0 "

5 Page 2 3 . lin e  3 1 . a fte r " fu n d " :
6  Inse rt "o r the A la s k a  perm anen t fu nd "

-2 -



To: Mike Ford

From: Jim Sourant

February 24,1997

Re: Additional amendments to SSHB 58 

Mike:

Representative Brian Porter has the following amendments for the bill:

1. Section 17, at top of page 10, lines 1 thru 4, delete the second sentence in its
entirety, starting with the phrase: "The trier of fact " and ending with
"cannot be distinguished." Leave the rest of line 1 on that page intact.

2. Section 39, at top of page 20, line 2, insert the word "fees and" between the 
words "allocating" and "costs".

3. Section 12, page 7, line 8, do not take out the word "[FUTURE}". Leave that 
part of the statute the way it was before we made all the other changes.

Tha 1 r ur help,

cc: Brian

/M 5cc : L is a  K i r s c h  
bcc : M a r y  G o re
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R E S E A R C H

I n s t it u t e
* FOR PUBLIC POLIO'

T h e  R o l e  o f  P u n i t i v e  D a m a g e s  i n  C i v i l  
L i t i g a t i o n :  N e w  E v i d e n c e  f r o m  L a w s u i t  F i l i n g s

By Steven Hayward*

HIGHLIGHTS:

• This study offers new data on the frequency and the 
effects of punitive damages, based on a detailed review 
of more than 1000 lawsuits filed and concluded in San 
Francisco County Superior Court.

• Punitive damages are demanded in 27 percent of all 
cases where they are conceivably recoverable.

• Lawsuit filing data show that business and 
government defendants are four times as likely as an 
individual defendant to face a lawsuit that demands 
punitive damages.

• Lawsuits that include punitive damage demands 
take one-third longer to resolve than suits without 
these demands. The average lawsuit in our 1000 case 
sample took 15 months to resolve; cases with punitive 
damage demands took an average of 21 months to 
resolve.

* Steven Hayward is vice president, research for the 
Pacific Research Institute. William S. Loughman, an 
attorney and senior fellow in legal studies for the Pacific 
Research Institute, conducted the research into lawsuit 
filings.

mailto:PRIPP@aol.com
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• Punitive damage demands play a significant role in the out-of-court 
settlement process, where the vast majority of lawsuits are settled. 
Punitive damage demands tilt the playing field in favor of demanding 
parties, and increase out-of-court settlement amounts.

• Studies of punitive damage jury verdicts have been interpreted to 
suggest that the risk of receiving an adverse punitive damage 
judgment is remote. Closer scrutiny of the data, we argue, will show 
that the probability of punitive damage awards is vastly understated by 
these studies, in part because the data have been improperly qualified.

I n t r o d u c t i o n

T h e  c o n t r o v e r s y  o v e r  p u n i t i v e  d a m a g e s  i n  c i v i l  l i t ig a t i o n  h a s  c e n te re d  
a r o u n d  th e  n u m b e r  o f  p u n i t i v e  d a m a g e  a w a rd s ,  a n d  th e  d o l l a r  a m o u n t s  o f  
s u c h  a w a rd s . C o m p r e h e n s iv e  d a ta  o n  th is  is s u e  a r e  s c a rc e  b e c a u s e  th e re  is  n o  
c o m p le t e  s ta t is t ic a l d a ta b a s e  o f  t r ia l v e rd ic t s .  H o w e v e r ,  w e  b e l ie v e  th a t 
th e  fo c u s  o f  r e s e a rc h  o n  th e  n u m b e r  o f  p u n i t i v e  d a m a g e  v e r d ic t s  is  m is p la c e d  
to  s o m e  e x te n t . F o c u s in g  o n ly  o n  t r ia l v e r d ic t s  u n d e r s t a t e s  th e  s c o p e  a n d  
n a tu r e  o f  th e  p r o b le m  b e c a u s e  th e  o v e rw h e lm in g  m a jo r i t y  o f  a l l  la w s u i t s  a re  
r e s o lv e d  o u t  o f  c o u r t . A c c o r d in g  to  s u r v e y s  o f  la w s u i t s ,  le s s  t h a n  2  p e r c e n t  o f  
a l l  c a se s  g o  to  t r ia l.  L o o k i n g  o n ly  a t  th e  2  p e rc e n t  o f  c a se s  th a t  r e a c h  a ju r y  is 
l i k e  lo o k in g  o n ly  a t  th e  v i s ib le  t ip  o f  a la r g e  ic e b e rg : i t  ig n o r e s  th e  la r g e r  
u n s e e n  p a r t  b e lo w  th e  w a t e r  l in e  th a t m a y  d o  m o r e  h a rm . T h u s ,  to  a r g u e  th a t  
p u n i t i v e  d a m a g e  a w a rd s  a r e  r a r e  is  to  m is s  a n  o b v io u s  p o in t :  jury verdicts of 
any kind are rare. N o  o n e  w o u ld  s a y , h o w e v e r ,  th a t  b e c a u s e  j u r y  v e rd ic t s  a re  
r a r e ,  la w s u it s  th e m s e lv e s  a r e  in s ig n i f ic a n t  o r  c o s t le s s . Y e t  th is  is  th e  in fe re n c e  
th a t  h a s  b e e n  d r a w n  f r o m  v a r i o u s  p u n i t i v e  d a m a g e  s t u d ie s  th a t  fo c u s  o n ly  o n  
t r ia l  v e r d ic t s .1

T h e  r ig h t  q u e s t io n  to  a s k  a b o u t  th e  c iv i l  l i t ig a t i o n  p r o c e s s  is : what is occurring 
in the other 98 percent of cases that are resolved out-of-court? B e c a u s e  9 8  
p e rc e n t  o f  c a ses  a re  r e s o lv e d  o u t  o f  c o u r t ,  i t  is  im p o r t a n t  f o r  r e s e a rc h e r s  a n d  
f o r  p u b lic  p o l ic y  m a k e r s  t o  u n d e r s ta n d  w h a t  is  g o in g  o n  in  th e s e  c a se s , a n d  
h o w  th e  le g a l r u le s ,  i n c lu d in g  th e  r e la t i v e  p r o b a b i l i t y  o f  p u n i t i v e  d a m a g e s , 
a f fe c t  th e  o u tc o m e s  o f  th e  n e g o t ia t io n  p r o c e s s  f o r  o u t - o f - c o u r t  s e t t le m e n ts .

A  la r g e  p r o p o r t i o n  o f  la w s u i t s  t o d a y  in c lu d e  p u n i t i v e  d a m a g e  d e m a n d s .
B e c a u s e  9 8  p e rc e n t  o f  la w s u i t s  a re  r e s o lv e d  o u t - o f - c o u r t ,  a n  im p o r t a n t  
t h r e s h o ld  q u e s t io n  to  a n s w e r  is : Do punitive damage demands in lawsuit 
filings have a significant effect on the out-of-court settlement process?

1 For example, the recent federal Department of Justice estimates of civil suit verdicts in state 
courts, discussed below, generated numerous newspaper headlines to the effect that "punitive 
damages are rarely awarded."



In an attem pt to shed ligh t on  this question , the Pacific Research Institute 
conducted a detailed exam ination of m ore than 1000 law su it filings in San 
Francisco County Superior Court. W e conclude that pu n itive  dam ages are 
used  as a w eapon to generate more favorable out-of-court settlem ents, 
especia lly  against bu siness and governm ent defendants.

W h a t  L a w s u i t  F i l i n g s  D a t a  T e l l  U s

M ost punitive dam age stu d ies focus on verdicts in the handfu l of cases that 
proceed to trial. There are no em pirical stud ies that exam ine h ow  often, and 
against w hom , punitive dam age dem ands are em ployed.

In an attem pt to shed ligh t on these issu es, w e  have scrutinized a m onth's 
w orth o f law suits filed b etw een  January 2 ,1991  and February 1,1991 in the 
C ivil D ivision  of the California Superior Court for the C ounty of San 
Francisco. There w ere 1,024 law suits filed  in this venue during this time 
period. Our analysis seeks to determ ine w hat patterns exist w ith  respect to 
the distribution of claim s for punitive dam ages and statutorily m andated  
m ultip le dam ages. W e review ed  each case to determ ine the type of case, the 
principal cause of action claim ed, w hether punitive dam ages w ere dem anded, 
h ow  the case w as resolved, and how  lon g  it took to resolve. W e picked cases 
from  1991 because over 98 percent of cases from  this tim e period  had been  
resolved , either by trial, settlem ent, or d ism issal, so m ost could  be traced out 
to their conclusion. (A com plete description of the m eth od ology  used  in  
surveying and classifying these cases is available upon request.)

The highlights of the analysis of these cases include:

° 78 percent of all punitive damage demands were filed against a 
business defendant. (See Figure 1 below.)

• Government defendants face punitive demands in more than one- 
third of lawsuits filed against government agencies. (See Table 1 
below.)

• Lawsuits that inclur ’ punitive damage demands take about six 
months longer to resolve than lawsuits that do not include punitive 
damage demands.

• The probability of a punitive damage award if a case proceeds to trial 
is 14 percent or higher. For business defendants, the probability is more 
than 20 percent.



Of the 1,024 cases w e exam ined, n ine (9) cases were designated by the court as 
"sealed" and w ere unavailable for study. This left a pool o f 1,015 law suits for 
study. 537 of these 1,015 cases, or 52.9 percent, were based on one of three 
principal causes of action w here pu n itive  dam ages are recoverable:

1) com m on law  tort;
2) statutory tort or other statutory civil action; or
3) contract/

The rem aining civil filings w ith in  this p oo l— 478 cases— consisted of civil 
law  categories w here punitive dam ages are not available or on ly  very rarely 
available. These categories include equity causes of action (such as requests 
for a tem porary restraining order); fam ily law  matters (chiefly dissolution of 
m arriage proceedings); and civil petitions (such as a nam e change, to confirm  
an arbitration award, or to com pel an audit entry).

Punitive dam age dem ands w ere included  in 145 of the law suits. This 
represents on ly  14 percent of the total pool of law suits, but 27 percent of the 
suits in  areas w here punitive dam ages are generally available (145 out of 537). 
Of these 145 filings, 112 or 78 percent w ere filed against a business defendant. 
This breakdow n is d isp layed in  Figure 1 below .

Figure 1: Distribution of Punitive Damage Demands by Type of Defendant

Government
8%

78%

Although punitive damages are not normally recoverable in contract lawsuits, many contract 
suits nowadays include secondary causes of action, such as fraud or "bad faith," which can 
suffice as a basis for punitive damages. For this reason, contract cases have been included in the 
pool of cases which can potentially involve a viable claim for punitive or statutory damages.



O f  th e  1 ,0 1 5  cases r e v i e w e d ,  o n ly  2 2  w e n t  to  t r ia l ,  o r  2 .1  p e rc e n t . T h is  is  
c o m p a r a b le  to  th e  t r i a l  r a t e  e s t im a te d  in  th e  D e p a r tm e n t  o f  Ju s t ic e  s t u d y ,  a n d  
is  c o n s is t e n t  w i th  m o s t  s t u d ie s  o f  la w s u it s .  S e v e n te e n  o f  th e s e  2 2  c a se s  w e re  
t o r t ,  s t a t u t o r y ,  o r  c o n t r a c t  c a se s  ( in  w h ic h  p u n i t i v e  d a m a g e s  m a y  b e  a l le g e d ) .  
O f  th e s e  1 7  c a ses , s e v e n  w e r e  c o u r t  t r ia ls  (h e a rd  b y  a  ju d g e  in s te a d  o f  a  ju r y )  
a n d  1 0  w e r e  ju r y  t r ia ls .  B u s in e s s  e n t it ie s  w e re  th e  p r im a r y  d e fe n d a n t  in  11 o f  
th e  1 7  t r i a ls ;  g o v e r n m e n t  e n t i t ie s  a n d  in d i v id u a ls  w e re  n a m e d  as  th e  p r im a r y  
d e fe n d a n t s  in  th re e  t r ia ls .  S ix  o f  th e  1 7  ca ses  ( tw o  c o u r t  t r ia ls ,  a n d  f o u r  j u r y  
t r i a ls )  i n c lu d e d  p u n i t i v e  d a m a g e  d e m a n d s . T w o  o f  th e  1 7  ca se s  s e t t le d  d u r in g  
t r i a l .  O f  th e  r e m a in in g  1 5  c a s e s , p la in t i f f s  w o n  in  s e v e n  o f  th e  t r ia ls ,  w h i le  
d e fe n d a n t s  w o n  e ig h t . N o  p u n i t i v e  d a m a g e s  w e re  a w a rd e d  in  th e s e  v e rd ic t s .

T a b le  1 c a te g o r iz e s  c a s e s  a c c o rd in g  to  th e  t y p e  o f  p r im a r y  d e s ig n a te d  d e fe n d a n t  
( i n d i v i d u a l ,  b u s in e s s  e n t i t y ,  g o v e r n m e n t  e n t i t y ,  a n d  n o n - p r o f i t  o r g a n iz a t i o n ) .  
T a b le  2  d i s p la y s  th e  s a m e  d a t a  a c c o rd in g  to  ty p e  o f  c a se  in s te a d  o f  t y p e  o f  
d e fe n d a n t .  T h e  d a ta  i n  th e s e  ta b le s  d e m o n s t r a t e  th a t  p u n i t i v e  d a m a g e s  a re  
o v e rw h e lm in g ly  a l le g e d  a g a in s t  b u s in e s s  e n t i t ie s . B u s in e s s e s  fa c e  p u n i t i v e  
d a m a g e  d e m a n d s  r o u g h ly  f o u r  t im e s  a s  o f t e n  a s  in d iv id u a ls .

G o v e r n m e n t  A g e n c i e s  F r e q u e n t l y  T a r g e t e d

A n o t h e r  r e m a r k a b le  f e a t u r e  is  a p p a r e n t  in  T a b le  1: G o v e r n m e n t  e n t i t ie s  fa c e  
p u n i t i v e  d a m a g e  d e m a n d s  m o r e  th a n  o n e - t h i r d  o f  th e  t im e  (3 5  p e r c e n t ) .
W h i l e  d e fe n d e r s  o f  p u n i t i v e  d a m a g e s  a rg u e  t h a t  p u n i t i v e  a w a rd s  a r e  
n e c e s s a r y  to  p r e v e n t  a l l e g e d ly  g ro s s  n e g lig e n c e , m a lic e , o r  w i l l f u l  h a rm  b y  
b u s in e s s e s , s u c h  m a l i c i o u s  b e h a v io r  c a n  h a r d ly  b e  ju s t  a s  f r e q u e n t ly  a l le g e d  in  
g o v e r n m e n t .  B u t  g o v e r n m e n t  e n t it ie s , l i k e  b u s in e s s e s , a re  p e r c e iv e d  to  h a v e  
" d e e p  p o c k e t s "  a n d  m a k e  a t t ra c t iv e  ta rg e ts  f o r  p u n i t i v e  d a m a g e  d e m a n d s .  
T h u s ,  ta x p a y e r s ,  a n d  n o t  ju s t  b u s in e s s  in te re s ts , b e a r  th e  d i re c t  c o s t  o f  
p u n i t i v e  d a m a g e s . M a n y  o f  th e  la w s u it s  b r o u g h t  a g a in s t  g o v e r n m e n t ,  a n d  
d e fe n d e d  a t  t a x p a y e r s '  e x p e n s e ,  a r e  p a t e n t ly  f r i v o lo u s .  F o r  e x a m p le , in  o n e  
c a s e  f r o m  o u r  r e s e a r c h ,  Buford v. California Department of Real Estate, th e  
p l a i n t i f f  d e m a n d e d  $ 3  m i l l i o n  in  p u n i t iv e  d a m a g e s  b e c a u s e  th e  a g e n c y  h a d  
r e fu s e d  t o  g r a n t  h im  a  r e a l  e s ta te  lic e n s e . T h e  D e p a r tm e n t  o f  R e a l E s ta te  h a d  
t o  a n s w e r  th e  s u i t  in  c o u r t ,  p o in t in g  o u t  th a t  th e  p la in t i f f  w a s  a c o n v ic t e d  
f e l o n .

A n o t h e r  n o t a b le  s u i t  w a s  Shervin v. California State Police. A l le g in g  th a t  
f i v e  s t a te  p o l ic e  o f f i c e r s  h a d  b u r s t  in t o  h is  h o m e  w i t h o u t  a  w a r r a n t  b u t  o n  th e  
d i r e c t  o r d e r s  o f  G o v e r n o r  D e u k m e jia n ,  S h e r v in  d e m a n d e d  p u n i t i v e  d a m a g e s  
b a s e d  o n  s e v e n  d i f f e r e n t  a l le g a t io n s ,  in c lu d in g  " o r g a n i z e d  c o n s p ir a c y , 
r a c k e t e e r in g  a n d / o r  e x t o r t i o n ,  to  s u b v e r t  th e  c o u r t  a n d  to  o b s t ru c t  ju s t ic e ."



A dditional allegations included "torture/' and the accusation that the 
California State Police w ere engaged in  "an extensive, continued and 
perpetual gigantic organized conspiracy" o f an unspecified nature. This w as  
ihe fourth  such law su it Shervin had brought against various governm ent 
agencies in  recent years, all defended at taxpayer expense.

Table 1: Civil Litigation Filings in Common Law Tort, Statutory Tort, and 
Contract Cases, and Punitive or Statutory Damage Claims Frequency by 
Category of Primary-Designated Defendant, 1991

INDIVIDUALS (as prim ary-designated defendant)

Category of case: Total # of cases:
Punitive damages j 
demand included:

Common law tort: 169 16
Statutory tort/actions: 1 0
Contract: 34 5

Totals: 204 21
Frequency of punitive damage claims: 10.29%

BUSINESSES (as prim ary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand included:

Common law tort: 184 74
Statutory tort/actions: 26 19
Contract: 80 20

Totals: 290 113
Frequency of punitive damage claims: 38.97%

GOVERNMENT ENTITIES (as prim ary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand included:

Common law tort: 25 6
Statutory tort/actions: 6 4
Contract: 6 3

Totals: 37 13
Frequency of punitive damage claims: 35.14%

NON-PROFIT ENTITIES (as prim ary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand included:

Common law tort: 
Statutory tort/action. 
Contract:

Totals:

5 
0 
1
6

0
0
0

F r e q u e n c y  o f  p u n i t i v e  d a m a g e  c la im s : 0%



Table 2: Distribution of Punitive and Statutory Damages Claims Among Civil 
Filings by Category of Lawsuit, 1991

Common Law Tort Cases

Totals 
P.D.s as %

Primary Designated Defendant 
(Punitive Damage Claims in Parenthesis)

Individual Business | Gov't Entity Non-Profit
169 (16) 184 (74) 25 (6) 4 (0) 

9.47% 40.22% 24.0% 0%
PDs for all common law tort cases: 24.87% (96/382)

Statutory Tort Cases

Totals 
P.D.s as %

Primary Designated Defendant j 
(Punitive Damage Claims in Parenthesis)

Individual | Business | Gov't Entity | Non-Profit
1 (0) 26 (19) 6 (4) 0 (0) 

0% 73% 66% 0%
PDs for all statutory tort cases: 66% (23/33)

Contract Cases |
Primary Designated Defendant 

(Punitive Damage Claims in Parenthesis)
Individual Business | Gov't Entity Non-Profit

Totals 
P.D.s as %

34 (5) 
14.71%

80 (20) 6 (3) 1 (0) 
25% 50% 0%

PDs for all contract cases: 23.14% (28/121)

D u r a t i o n :  P u n i t i v e  C a s e s  T a k e  L o n g e r  t o  R e s o l v e

A nother significant fin d ing of this sam ple o f law suit filings concerns the 
average duration o f the cases. W e assign ed  a duration value to each case in 
the sam ple. The purpose of this analysis w as to gauge the length o f time until 
each case w as resolved , and to see  w hether law suits that included punitive  
dam age dem ands w ere concluded m ore quickly or less quickly than lawsuits 
that did  not dem and punitive dam ages. Our analysis of the duration of cases 
sh ow ed  that law su its that did not include a punitive dam age dem and were 
concluded in an average o f 15 m onths, w h ile  punitive dam age law suits  
required an average of 21 m onths to conclude— a six m onth difference.

It is difficult to kn ow  w hether this distribution of case filings, punitive  
dam age dem ands, and average duration to resolution holds constant in the



case filin gs in other jurisdictions. But for purposes of illustration on ly , z /th is  
distribution w ere roughly similar in all the jurisdictions covered in  the 
D epartm ent o f Justice estim ates, it w ou ld  suggest that a business defendant 
facing a pu nitive  dam age dem and w ould  have about a 14 percent probability  
of receiv ing  an adverse punitive dam age judgm ent at trial— substantially  
higher than the 5.9 percent of trials that resulted in pu n itive  dam ages in  all of 
the trial verdicts considered as a w hole in the DoJ stud y .2 It should be  
em p h asized  here that m any of the 75 counties included in  the DoJ stud y , such  
as W ashington  state counties, do not allow  or severely  restrict punitive  
dam ages, so  the overall probability in areas a llow ing punitive dam ages is 
certainly m uch higher than 14 percent.

A s k i n g  t h e  R i g h t  Q u e s t i o n s :  T h e  D y n a m i c s  o f  L a w s u i t  S e t t l e m e n t

To appreciate fully the significance of the findings o f our analysis o f law su it 
filings, it is necessary to understand h ow  punitive dam age dem ands m ay  
affect the calculus of out-of-court settlem ent dem ands. A  review  of the 
scholarship about this subject w ill establish the fo llow in g  conclusions:

1. The unpredictability of a prospective punitive damage award 
contributes significantly to the uncertainty (and therefore the risk) of a 
court trial outcome.

2. Both the uncertainty posed by the prospect of unlimited punitive 
damages, combined with the relative probability of a punitive damage 
award if a case goes to jury trial, provide litigants who demand 
punitive damages with potent leverage against risk-averse defendants, 
and tip the balance in settlement bargains in favor of litigants with 
weak or even frivolous cases.

A s m en tion ed  previously, concentrating on trial verdicts overlooks "where 
the action  is" in civil litigation: out-of-court settlem ents. We are not 
su ggestin g  that verdicts are unimportant. To the contrary, punitive dam age  
verdicts are like the tip o f the proverbial iceberg. The sm all num ber of trials 
affect d ecisions in the vast majority of law suits that do  not proceed to trial. 
Verdicts are "information signals" for litigants. Even Stephen D aniels and

2 T h e  c a lc u la t io n  fo r  th is  f ig u re  is  a s  fo llo w s: In  o u r  case  s a m p le , 38 .5  p e r c e n t  o f  b u s in e s s  c a se s  
in c lu d e  a  p u n i t i v e  d a m a g e  d e m a n d . T h e  D e p a r tm e n t  o f  Ju s tic e  r e p o r t  e s t im a te d  th a t  th e re  
w e re  5 ,240  to r t  c a se s  a g a in s t a  b u s in e s s  d e f e n d a n t  in  its  sa m p le  o f  ca se s  f ro m  75 c o u n tie s .
H o ld in g  c o n s ta n t  f ro m  o u r  sa m p le , th is  w o u ld  s u g g e s t  th a t 2 ,017 o f  th e s e  ca se s  in c lu d e d  p u n i t iv e  
d a m a g e  d e m a n d s  (38.5%  o f  5 ,240 cases). If  w e  a s s u m e  th a t  th e  p r o p o r t io n  o f  p u n i t iv e  v e r d ic ts  is  
in  p a r i ty  w i th  th e  d is t r ib u t io n  o f  p u n i t iv e  d e m a n d s  (i.e., 78 p e r c e n t  a g a in s t  b u s in e s s ) ,  th e n  284 
o f  th e  3 6 4  p u n i t i v e  v e rd ic ts  in  th e  D oJ s tu d y  w e re  a g a in s t  b u s in e s s  d e fe n d a n ts .  T h e se  284 
v e r d ic ts  r e p r e s e n t  14 p e rc e n t o f  th e  2,107 cases .



Joanne Martin, w ho are strong proponents of pu n itive  dam age aw ards, note 
that "jury verdicts in the m inority of matters actually adjudicated p lay an 
im portant role in determ ining the worth, or settlem ent value, o f civil 
m atters filed but not tried."3

To get a proper perspective on how  this process w orks requires a 
consideration of the basic dynam ics of a law suit. There is grow ing scholarly  
literature that offers several m odels of decision-m aking in the litigation  
process, especially in cases involv ing doubtful or even  frivolous legal claims. 
"Situations involving litigation are a paradigm atic case of bargaining  
conflict," Kip Viscusi has written, and hence susceptib le to illum ination  
through gam e-theory and decision-tree m od els.4 A s professors Robert Cooter 
and Daniel Rubinfeld of U.C. Berkeley have noted , "The attributes of 
litigation  bargaining— rivalry, com m unication, sid e paym ents, 
interdependency, and uncertainty— characterize bargaining gam es as analyzed  
in m icroeconom ics."5 This approach can help  clarify the role o f punitive  
dam ages in changing the calculus of settlem ent betw een litigating parties.

The first thing to understand about law suits under Am erican law  is that the 
plaintiff has the opening strategic advantage: even  a plaintiff w ith  a w eak case 
places the defendant in the position  of having to defend h im self (and 
therefore incurring legal costs), or else the defendant w ill be liable for the full 
claim  on a default judgm ent. Hence, even a defendant facing a su it w ithout 
m erit is often w illing to pay an am ount that is  less than his prospective  
d efen se costs to settle the case and "make it go  away." A ccording to various 
stud ies, the cost o f defense in  an average tort law su it ranges from  $6000 to 
$10,000, depending on the kind of suit.6 A  litigant w ith  even  a m ild ly  
plausib le basis for an average suit can often expect a nuisance settlem ent 
va lu e w ith in  this range. Professors David R osenberg and Stephen Shavell of 
Harvard Law School com m ent: "By filing a claim , any plaintiff, and thus the 
plaintiff w ith a w eak case, places the defendant in a position  w here he w ill be 
h eld  liable for the full judgm ent dem anded un less he defends him self.
H ence, the defendant sh ou ld  be w illing  to p ay  a positive am ount in  
settlem ent to the plaintiff w ith  the w eak case— despite the defendant's  
k n ow led ge that w ere he to defend him self, such  a plaintiff w ou ld  
w ith draw ."7 U niversity o f M ichigan econom ist A very Katz adds that in

3 Stephen Daniels and Joanne Martin, "Myth and Reality in Punitive Damages," 75 Minnesota 
Laiv Review 1-64 (October 1990), p. 28.
4 W. Kip Viscusi, "Product Liability Litigation with Risk Aversion," Journal of Legal Studies, 
Vol. XVH (January 1988) p. 120.
5 Robert D. Cooter and Daniel L. Rubinfeld, "Economic Analysis of Legal Disputes and Their 
Resolution," Journal of Economic Literature, Vol. XXVII (September 1989), p. 1069.
6 J. Kakalik and N. Pace, Costs nnd Compensation Paid in To rt Litigation (Santa Monica: 
RAND Corporation Institute for Civil Justice, 1986).
7 D. Rosenberg & S. Shavell, "A Model in Which Suits Are Brought for Their Nuisance Value," 
5 International Review of Law and Economics (1983), p. 3.



m any cases "the defendant is w illin g  to pay a setdem en t up  to the am ount of 
his defense costs in  order to avoid  having to respond to the plaintiff's 
com plaint."8

The m ain determ ining factor of w hether a filed law su it w ill yield a 
settlem ent to the p laintiff is the "threat credibility" of the suit, i.e., w hat is the 
probability of a verdict favorable to the plaintiff if the case goes to trial, and 
w hat is the likely am ount of dam ages that the plaintiff could  win? The 
scholarly m odels o f the out-of-court negotiation process su ggest that an 
increase in the prospective am ount of a jury verdict increases the likelihood  
of a settlem ent offer by  the defendant, and tends to increase the am ount of 
such settlem ents. Professors K athleen Engelm ann and Bradford Cornell 
argue that "it is alm ost invariably the case that increasing the cost of litigation  
increases the probability of settlem ent."9 Professor Barry N alebuff of 
Princeton U niversity concurs, noting  that "an increase in  the court award . . . 
raises the probability of settlem ent." 10

This can be true even  in frivolous or m arginal law suits, or law suits w ith a 
doubtful chance of success at a trial. Professor Katz com m ents: "The main 
reason that frivolous suits are not a lw ays m et w ith  a blanket denial and  
refusal to negotiate, o f course, is that the defendant rarely know s the merits of 
the claim  w ith certainty. Since refusing to take a valid  claim  seriously can be 
quite costly, a frivolous plaintiff m ay be able to take advantage of the 
defendant's uncertainty regarding the claim 's valid ity  to extract a substantial 
settlem ent." M oreover, Katz adds, "higher trial costs raise the defendant's 
benefit from  settling w ith  valid  claim ants and m akes h im  more w illing  to 
tolerate the cost o f settling w ith  strike suitors."11

The point is: punitive dam age dem ands w ill often tip the balance of pow er in 
bargaining to the plaintiff, even  one w ith  a w eak or frivolous case. It does so  
in tw o ways: by increasing the size  o f a prospective jury award (by an 
unpredictable and potentially enorm ous am ount) if the case is taken to trial, 
and by increasing the legal costs that a defendant w ill have to incur to fight 
the su it at trial. First, to use a hypothetical example: w h ile  a $50,000 law suit 
w ith  arguable merit m ight have a settlem ent value o f $20,000 or $30,000, a 
$50,000 law suit that also dem ands $200,000 in pu nitive dam ages is no longer a

8 Avery Katz, "The Effect of Frivolous Lawsuits on the Settlement of Litigation," International 
Review of Law and Economics, Vol 10 (1990), p. 4.
9 Kathleen Engelmann and Bradford Cornell, "Measuring the Cost of Corporate Litigation: Five 
Case Studies," Journal of Legal Studies, Vol. XVII (June 1988), p. 397. For a general discussion of 
this point, see John P. Gould, "The Economics of Legal Conflicts," Journal of Legal Studies, Vol.
2, No. 2 (June 1973), pp. 279-300; Lucian Arye Bebchuk, "Suing Solely to Extract a Settlement 
Offer," Journal of Legal Studies, Vol. XVII (June 1988), pp. 437-450; Cooter and Rubinfeld, op cit.
10 Barry Nalebuff, "Credible Pretrial Negotiation," RA N D  Journal of Economics, Vol. 18, No. 2 
(Summer 1987), p. 208.
11 Katz, op cit., p. 4, 5.



$50,000 lawsuit for purposes of settlement. The presence of a punitive 
damage demand provides leverage for the plaintiff to force a higher 
settlement value from the suit. Second, the presence of a punitive damage 
demand often requires a more extensive, more costly, and more time- 
consuming defense by the defendants. Most punitive damage demands are 
based on claims of intentional wrongdoing or "conscious disregard" of the 
rights of the litigant. Defending against such extraordinary claims usually 
requires a more expensive discovery process than ordinary damage claims. In 
addition to a discovery process about the basic facts of the injury or fraud 
involved in the tort allegation, determining the malicious intent of the 
defendant will involve more extensive, and therefore more expensive, 
document searches and depositions.

The key dynamic of the out-of-court settlement process is uncertainty. 
Obviously if the outcome of jury trials were highly predictable, few if any 
cases would ever go to trial. The parties would always settle. It is the 
uncertainty of trial outcomes that has led to a thriving market for jury verdict 
data services, which are intended to provide at least some guidance to 
litigating parties to help estimate the risks of trial and the parameters of a 
reasonable settlement. Punitive damage demands add dramatically to the 
imeertainty of out-of-court settlement deliberations. The inclusion of a 
punitive damage demand increases the potential amount of an adverse jury 
award by an unpredictable degree, since punitive damages are unlimited.

To judge how serious a factor this is, it is necessary to consider the probability 
of receiving a punitive damage verdict if a case is taken to trial. The 
plaintiffs leverage is only effective if the threat of extracting punitive 
damages from a trial is credible. What makes a punitive damage demand 
credible in the eyes of a defendant? The studies that minimize the number of 
punitive damage awards are highly misleading on this point.

For example, the recent Department of Justice study's estimates on civil 
lawsuits seems to suggest that because so few cases result in punitive damages 
(364 out of 762,000 cases filed, or .0004 percent), the threat of a punitive 
damage demand in a lawsuit pleading is not very credible.12 But this is to 
miss something rather obvious in the DoJ statistics: because only 1.5 percent 
of the lawsuits actually went to trial, the relevant question to ask is: what is

12 "Civil Jury Cases and Verdicts in Large Counties," U.S. Department of Justice, Bureau of 
Justice Statistics, Special Report NCJ-154346, July 1995. It is important to take note of the 
methodological difficulties with this study. While the study purports to represent a review of 
762,000 case filings and 12,000 jury verdicts, in fact the Department of Justice only scrutinized a 
sample of these cases. It is from these samples that extrapolations are made in the various 
tables in the study. The sample size is not divulged. This is why we have consistently referred 
to the DoJ's figures as "estimates." Finally, the Department of Justice study does not provide a 
state-by-state breakdown, so it is impossible to offer observations specific to California based 
on their estimates.



the risk o f receiving a punitive damage judgment if a case is brought to trial? 
T h e  3 6 4  p u n i t i v e  d a m a g e  v e rd ic t s  i n  th e  D o J  e s t im a te s  t a k e  o n  a  n e w  
s ig n i f ic a n c e  i f  p o n d e r e d  in  th is  fa s h io n : th e y  a m o u n t  t o  3  p e rc e n t  o f  th e  1 2 ,0 0 0  
c a se s  t r i e d ,  o r  5 .9  p e rc e n t  o f  v e rd ic t s  in  w h ic h  th e  p la i n t i f f  w a s  th e  w in n e r .  
T h re e  p e r c e n t ,  o r  e v e n  5 .9  p e rc e n t , s t i l l  m a y  n o t  s e e m  v e r y  s u b s t a n t ia l to  
o u t s id e  o b s e r v e r s  w h o  d o  n o t  b e a r  th e  r i s k  th e m s e lv e s , b u t  i t  is  c r u c ia l to  
r e m e m b e r ,  h o w e v e r ,  th a t  m a n y  i f  n o t  a m a jo r i t y  o f  th e s e  c a se s  th a t  w e n t  t o  
t r i a l  did not include a punitive damage demand as a part of their pleading. 
S e c o n d ly ,  th e  D o J  s ta t is t ic s  d o  n o t  t e l l  h o w  m a n y  o f  th e  s u i t s  th a t  in c lu d e d  
p u n i t i v e  d a m a g e  d e m a n d s , o r  h o w  m a n y  o f  th e  v e rd ic t s  th a t  in c lu d e d  
p u n i t i v e  d a m a g e s ,  w e re  s u it s  b r o u g h t  a g a in s t  businesses a s  o p p o s e d  t o  
individuals. (T h e  D e p a r tm e n t  o f  J u s t ic e  h a s  th e  d a ta  t o  m a k e  th is  b r e a k d o w n ,  
b u t  c h o s e  n o t  to  r e p o r t  i t  in  i t s  s t u d y . )

T h e  d i s a g g r e g a t e d  f ig u re s  in  T a b le  3  b e lo w ,  ta k e n  f r o m  th e  D e p a r tm e n t  o f  
J u s t ic e  e s t im a te s ,  t e l l th e  s t o r y  m o r e  c le a r ly .13 A l t h o u g h  th e  D o J  e s t im a te s  a r e  
s e v e r e ly  l im i t e d  b e c a u s e  th e y  d o  n o t  t e l l  u s  w h e th e r  th e  d e fe n d a n t  i n  th e s e  
v e r d ic t s  is  a n  i n d i v i d u a l  o r  a  b u s in e s s , a n d  d o e s  n o t  t e l l  u s  w h a t  p r o p o r t i o n  
o f  th e  c a s e s  th a t  w e n t  t o  t r ia l s o u g h t  p u n i t i v e  d a m a g e s , t h e y  d o  c o n f i r m  th a t  
th e  p r o b a b i l i t y  o f  r e c e iv in g  a p u n i t i v e  d a m a g e  a w a r d  is  s ig n i f ic a n t .14 F o r  
e x a m p le ,  i n  e m p lo y m e n t  la w  ca ses ( n e a r ly  a l l  o f  w h ic h  w e r e  b r o u g h t  a g a in s t  
b u s in e s s  d e fe n d a n t s ) ,  w e  see  th a t  2 6 .8  p e rc e n t  o f  a l l  v e r d i c t s  in c lu d e d  p u n i t i v e  
d a m a g e s ,  w i t h  a  h e f t y  m e d ia n  p u n i t i v e  a w a rd  o f  $ 1 7 9 ,0 0 0 .

13 These data appear as Table 8 on page 8 in the Department of Justice study.
14 As pointed out above, the DoJ did not actually analyze 762,000 cases on a case-by-case basis. 
It would take years to conduct such an analysis. But unless a substantial sample of cases is 
analyzed closely, it is impossible to answer some key questions about what is happening. The 
DoJ does not estimate how many of the 762,000 suits requested punitive damages as a part of 
their filing, or how many of the 12,000 that went to trial included punitive damage demands. 
But without knowing this, it is difficult to judge the significance of some of the DoJ findings, 
For example, while the DoJ study notes that only 13 out of 403 medical malpractice verdicts 
included punitive damages, the study does not say—because the DoJ does not know—how many 
of those 403 cases demanded punitive damages as a part of their case filing. Although the DoJ 
estimates do break down suits filed against individuals and filed against business, it does not 
reveal how many of the suits against business that went to trial included punitive damage 
demands. Again, tire DoJ cannot know this without actually examining each and every case 
filing. Because the DoJ study is based on estimates instead of a hard count of actual cases, it 
cannot tell us much that is meaningful about the relative risk posed to defendants who face 
punitive damage demands.



Table 3: Punitive Damage Awards for Plaintiff Winners in Civil Jury Cases in
State Courts in the Nation's 75 Largest Counties, 1992

Plaintiff winner 
cases

Amount of punitive damages awarded to 
plaintiff winners

% of plaintiff 
winner cases 
with punitive 
damages

No.awardedpunitivedamages

% of
casesreceivingpunitivedamages

Total Median Mean
Over

S250K
Over

$1  :mill.
Case type: 
All jury cases 364 5.9 $267,879,000 $50,000 $735,000 23.7 11.6
Tort cases 190 4.0 91,477,000 36,000 481,000 22.7 10.1

Automobile 55 2.4 35,535,000 25,000 641,000 19.9 7.5
Premises liability 15 1.7 1,272,000 40,000 87,000 0 0
Product liability 3 2.2 40,000 9,000 12,000 0 0
Intentional tort 38 18.5 10,926,000 25,000 286,000 13.8 8.5
Medical malpractice 13 3.1 3,120,000 199,000 245,000 31.8 0
Profsnl malpractice 15 15.7 6,077,000 250,000 412,000 44.0 8.5
Slander/libel 8 29.8 1,341,000 47,000 164,000 34.2 (1

Toxic substance 13 6.2 26,420,000 1,692,000 1,994,000 54.7 54.7
Other tort 30 7.2 6,746,000 100,000 226,000 20.9 10.9

Contract cases 169 12.2 169,528,000 52,000 1,003,000 24.4 12.6
Fraud 38 21.2 7,339,000 45,000 191,000 18.9 10.4
Seller plaintiff 24 5.6 1,221,000 22,000 51,000 0 0
Buyer plaintiff 47 12.4 27,446,000 27,000 581,000 28.6 11.1

Employment 46 26.8 132,759,000 179,000 2,875,000 42.1 26.1
Rental/lease 11 11.3 399,000 50,000 37,000 0 0
Other contract 2 1.8 365,000 145,000 162,000 44.4 0

Real property cases 5 11.7 6,873,000 85,000 1,375,000 40.0 40.0

Another point should be m ade from the DoJ estim ates. W hile defenders of 
unlim ited punitive dam ages prefer to use median punitive aw ard figures 
because a few  large awards can skew  average award figures, this point can be 
turned on its head. The large disparity betw een  m edian pu n itive award 
am ounts and average award am ounts ($50,000 and $735,000 respectively in 
the DoJ estimates) highlights the unpredictability of punitive awards. A s our 
previous report on punitive dam ages in California sh ow ed , there w as a huge  
range in punitive dam ages awarded betw een  1990 and 1994, dem onstrating  
that punitive dam ages are unpredictable and arbitrary.15 In California cases 
during this period, the range of punitive aw ards runs from 710 tim es 
com pensatory dam ages to .0001 tim es com pensatory dam ages. (In one case, a 
defendant w ho w as not assessed any com pensatory dam ages w as nevertheless

15 Punitive Damages in California: A Prelim inary Report (San Francisco: Pacific Research 
Institute, 1995).



hit with $62,000 in punitive damages.) It is precisely this uncertainty that 
provides the plaintiff with additional leverage in the settlement process.

C o n c l u s i o n s

The California statutes governing punitive damages use exceptionally strong 
language to prescribe when punitive damages are appropriate. Punitive 
damages should be awarded where there is "clear and convincing evidence" 
that a defendant has behaved with "malice," or has engaged in "despicable 
conduct which is carried on by the defendant with a willful and conscious 
disregard of the rights or safety of others." Other descriptions include 
"oppression, intentional misrepresentation, deceit, or concealment of a 
material fact. . Unless it is implausibly assumed that such extraordinary 
behavior is rampant and pervasive in California, the frequent appearance of 
punitive damage demands in lawsuit filings is evidence that they have 
become simply a regular litigation tactic.

It is not persuasive to say that the frequency of punitive damage demands 
have little or no effect on the cost and outcomes of litigation. The uncertainty 
and risk posed by potential punitive damage awards magnifies the leverage of 
such demands in out-of-court settlements. The prospect of "runaway juries" 
is far from fanciful. Even judges have felt compelled to speak out about this 
phenomena. In a recent California trial involving an employment dispute 
that resulted in an $80 million punitive damage award, the trial judge set 
aside the verdict, noting:

"This award is so disproportionate to the injuries, damages and 
conduct, and so unsupported by the evidence it shocks the 
conscience of this court to the point that the court cannot 
countenance such a result and feels compelled, despite its respect 
for the jury process, to grant a new trial . . . Punitive damages 
award is excessive and clearly motivated by passion and prejudice 
[of the jury]. The award does not bear a reasonable relationship to 
the nature of defendant's action and the extent of plaintiffs' 
injuries."16

Despite the admonitions of California statutes that there be "clear and 
convincing evidence" of extraordinarily deliberate malicious behavior, it is 
clear that new guidelines and limitations on punitive damages are needed.

16 Lane v. Hughes Aircraft Company, Los Angeles County Superior Court Case No. BC 075 519 
(December 15,1994).
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How About 
Some Politics?

by Daryl Nelson in collabora­
tion with Bonnie Nelson 
on behalf of The Alaska 

Public Interest Research 
Group
The Alaska State Medical 
Association (ASMA) and Doc­
tor David McGuire killed 
health care reform in Alaska 
because of their tort reform 
obsession. Affordable equi­
table health care as a right, 
rather than a privilege, would 
do more to get fair justice for 
all Alaskans than the current 
“civil justice" reform proposals 
being offered by ASMA. Hav­
ing cradle to grave health care 
security would be a better 
alternative because it would 
reduce the litigation costs, the 
dollar amount ofjrry verdicts, 
the dollar amounts of settle­
ments plus more people would 
have more incentive to get ofT 
welfare systems, go to work 
and pay taxes.
The problem is that the next 
legislature is going to pass a 
tort reform bill that is of the 
rich, by the rich, and for the 
rich. Gail Phillips, Speaker of 
the House, has said that their 
coalition has the numbers to 
get whatever they want.
There will be no gridlock since 
they will be able to overturn a 
veto by the Governor. Poor 
people, disabled people, and 
the elderly will have no repre­
sentation. Governor Tony 
Knowles has put together a 
Civil Justice Reform Task 
Force to help him write a bill 
to present to the legislature 
next session. But Gail Phillips 
said she would disreg -rd the 
Task Force recommendations.
Tort means a civil wrong or 
injury resulting from a legal 
duty. The duty arises from 
society’s expectations of inter­
personal conduct rather than 
from a contract or other pri­
vate relationship. Tort reform 
recommendations by ASMA 
were presented to the Gover­
nors Task Force on November 
15,1996. Doctors represent­
ing both the national and state 
medical association have 
repeatedly insisted that we

must have tort reform before health 
reform. Alaska Public Interest Re­
search Group supports reform of Civil 
Justice, but not reforms that help 
wrongdoers at the expense of the 
blameless victims. The Alaska Public 
Interest Research Group refutes the 
following ASMA proposals, predicting 
that they will ignore the Task Force 
recommendations when their powerful 
lobbyists are in Juneau next session. 
Here are ASMA recommendations 
compared lo the Alaska Public Interest 
Research Group (APIRG).
(1) ASMA recommends: Lower the 
current cap on non-economic damages 
such as pain and suffering to $250,000, 
but leave the “no limit" on economic 
damages. ASMA says that "high unpre­
dictable awards lead to more physicians 
going with out liability insurance be­
cause insurance premiums are based 
on jury verdicts.”

APIRG recommends: The 
current $500,000 statutory cap on non­
economic damages should be repealed. 
The Constitution says that the jury 
should set damages, not the legislature. 
It actually would be fairer to cap eco­
nomic damages because rich and poor 
should get the same compensation for 
the same kind of injury and negli­
gence. Now they do not. If a child, an 
unemployed person, a disabled person, 
a retired person on Social Security or a 
person living a subsistence lifestyle 
becomes toured or further injured, 
they do not have as much economic 
value and their monetary award will be 
far less. Being disabled is a hardship 
regardless of one’s status prior to 
becoming injured. Finally, most re­
ports (such as the Rand Institute of 
Justice, Alaska Legislative Research, 
Alaska Division of Insurance, and the 
Alaska Judicial Council) arc that insur­
ance premiums are not based on litiga­
tion or settlement experience in Alaska, 
nor elsewhere. Instead, insurance 
premium rates are based on their 
investment success or failure in finan­
cial markets and also on predictable 
business cycles.
(2) ASMA recommends: 'I he legis­
lature should cap plaintiff attorney fees 
(if they are contingency). 40% of the 
first $50,000

33 1/3% of the next
$50,000

25% of the next $500,000
15% of any amount ex­

ceeding $600,000

APIRG recommends: Capping only "contin­
gency" fees discriminates against poor or middle 
class people because wealthy people pay attorneys at 
hourly rates or on retainer. Capping only plaintiff 
attorneys discriminates against injured persons who 
can pay them on an hourly basis or on retainer. Why 
not cap the hourly retainer rates that defense 
attorneys make so as to level the playing field. Or 
better yet the legislature should cap doctor and 
hospital fees ( Health Reform Cost Containment) in 
exchange for a "no-fault" state health insurance for 
and by All Alaskans. And soon... before lower 48 
multinational HMO’s cap Alaska health care provid­
ers. Canadians are considering changing to a tow 
tiered health car system: one for the rick, and one 
for everyone else (like the United States). Instead of 
the U.S. becoming more humane like other coun­
tries, other countries now are becoming more mean- 
spirited like the U.S. Doctors and lawyers should 
make good money, but they should not be able to get 
rich off the injury and sickness of people.
(3) ASMA recommends: The jury should be 
allowed to know that the plaintiff received insurance, 
worker’s compensation or other proceeds (collateral 
sources).

APIRG recommends: The current system 
requires that if there is money awarded for medical 
expenses which were paid by insurance or worker 
compensation, they this money must be paid back by 
the plaintiff (subrogation). There is no windfall to 
the plaintiff under the current system. To allow the 
jury to know collateral sources only lets negligent 
wrong does pay less. Disclosing collateral sources to 
the jury hurts the plaintiff because reducing the 
potential amount of an award may result in the 
possibility of an attorney not taking a case or in 
settling unjustly.
(4) ASMA recommends: The legislature should 
allow cither partly lo require that an award be paid 
in installments (periodic payment of future dam­
ages).

... Continued on pg. 6...

Available 
Scholarship

Alaska Sea Services Scholarship Fund— 
$1000 awarded to a dependent cliild of a Regular 
or Reserve Navy, Marine CorpB, or Coast Guard 
member on active duty, retired with pay, de­
ceased, missing-in-action, or in a drilling reBervist 
Btatus who is/was a legal resident of Alaska. 
Applicants muBt be at an accredited college at­
tending full-time pursuing a Bachelor of ArtB or 
Science degree. Deadline to apply is April 30th.*
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20 Days for $20!

by Crec Bol
Looking for something to do over the winter 
break? Want to get outside, take advantage of 
the winter daylight, and have fun? The Out­
door Program is running a special deal on 
cross country ski rentals for APU I.D. holders 
only. You can rent a pair of skis, boots, and 
poles from December 16 to January 4 for only 
twenty dollars. There is a limited supply, so 
you may want to come by and reserve them 
NOW1
If you have never cross country skied before 
this is the perfect opportunity to teach yourself 
how. Students have been coming in all fall 
and checking out skis for the first time. With 
the APU trail system so close by, there are 
plenty of skiing opportunities within walking 
distance from your dorm room.
If you would rather have instruction, it’s not 
too late to sign up for cross country lessons.
The Ski Program is offering lessons to stu­
dents for only $15 dollars. Take a lesson and 
then spend the next 20 days improving your 
technique.
For more information call the Outdoor Pro­
gram at 564-8314.*

...Politics, cont. from pg. 5...

You Wa i t  me to jump 
off What?!

by Heidi Witt
On November, 16th, while many APU residents were still snoozing, 14 
ROTC students from Colony Junior High were on route to APU. What 
for you ask? They came to spend the day participating in the APU Chal­
lenge Program. These students spent the day crossing chocolate rivers, 
swinging from vines carrying buckets full of nitroglycerin, climbing 
blindfolded, and diving into crowds of people. Sounds like fun huh?! 
Well you’re n tfht, it was. So much so, that the facilitators (Heidi Witt, 
Tonio Verzor j, Josh Hedbcrg, and Jason Gleason) almost forgot we 
were getting paid! The Colony students spent the day doing all of these 
things and more. In fact, they had so much FUN some of them just darn 
near peed their pants from laughing so much! It was a great success for 
all. Now you might ask, "what the heck is going on here at APU and how 
can I join in the fun?!" Simple, it's the APU Challenge Program and 
heck yeah, you can gel involved. Contact Heidi Wilt (X8328) or Cree 
Bol (X8314) for further information. Woo Hoo!*

Great Job Turkey Trotters
by Kim Brownsberger
A great time and prizes were had by all at the 1996 Annual Turkey Trot race 
Paul Twardock (and buddy Roo), Marc Phillips, Jason Gleason, Rusty Myers, 
Nathan Meadows, Crec Bol, Karen Plentnikoff, Ulrica Olsson, and Charlie 
Fahl were the nine brave fleet-footed participants following the LARGE 
lunch we all had prior to the race. We look forward to even more partici­
pants in future races.*

APIRG recommends: If a plaintiff was required to get an 
award in periodic payments, then a seriously disabled person 
would not be eligible to get benefits from Medicaid, Social 
Security or Aid to the disabled, ect. This would be a windfall 
for the government at the expense of the victim.
(5) ASMA recommends: Allow doctors to contract with 
patients for mandatory arbitration of malpractice claims.

APIRG recommends: Arbitration or mediation should 
not be mandatory, but voluntary. People should be able to go 
to trail "as well as," not instead of. Alaskans have a fundamental 
right to a jury given to us with the founding of our country and 
our slate. And our current system already allows for voluntary 
mediation. The legislature should not impose more costs and 
delays to litigants, but rather make the court process more 
efficient.
(6) ASMA recommends: Maintain the current statute of 
limitations for injury or death of persons over the age of six.
For children under the age six, an action should be brought 
before age eight or within two years, whichever is longer. How­
ever, the clock would stop if there was fraud, intentional con­
cealment of facts, or if there exists an undiscovered foreign 
object in the body.
(7) ASMA recommends: Prohibit suits after eight years 
measured from the date of the act that caused the injury of 
death (Statute of Repose).

APIRG recommends: The statute of limitation should 
remain as it is. Currently a minor has until age 18 plus two 
years. And there is no statute of repose. According to Bruce .

Botelho, Attorney General, “The deletion of tolling for minors 
would violate due process if minors are deprived of their access 
to court. See, Bush v. Reid, 516 p. 2d 1215, 1219 (Alaska, 
1973). A minor may not enforce legal rights in his or her own 
name or enter into a contract until the age ofl8. AS 25.
20.010. An additional concern is litigation by the former minor 
against the parent of guardian for failing to bring a personal 
injury action. This concern would especially impact the state 
acting as a child custodian. There may also be equal protection 
questions regarding different treatment of minors, who are 
incompetent to file suit by reason of minority and persons 
incompetent to file suit by reason of mental disability."
(8) ASMA recommends: Continue the medical review panel 
that has been in existence in Alaska since 1975, but change 
methods of choosing the three physicians, and change the 
questions asked.

APIRG recommends: The expert advisory panel should 
be eliminated because it is biased and it limits and injured 
person’s legal rights to access justice by giving the doctors the 
power to decide if the case will go to a jury. This type of panel 
has been held unconstitutional in several other states. The 
Alaska Supreme Court upheld the validity of the medical review 
panel in Kevcs v. Humana Hosp. Alaska. Inc. However, since it 
limited the scope of its holding to the facts of that particular 
case because she did not have enough statistics and factual 
evidence a future claim might differ. Keyes argued that Alaska 
Slatutucs section 09.55.536 violated her right lo a jury trial, 
increased her burden of persuasion, deprived her ofdue pro­
cess of law and violated separation of powers principles. She 
also claimed the panels were biased and bore no relation to 
their asserted goals (Alaska Law Review, Vol. 9:2, 1992).*
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F e b r u a r y  2 1 ,  1997

R e p r e s e n t a t i v e  G r e e n  
R e p r e s e n t a t i v e  B u n d e  
R e p r e s e n t a t i v e  J a m e s  
R e p r e s e n t a t i v e  P o r t e r  
R e p r e s e n t a t i v e  B e r k o w i t z  
R e p r e s e n t a t i v e  C r o f t  
R e p r e s e n t a t i v e  D y s o n  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  J u d i c i a r y  C o m m i t t e e  M e m b e r s :

We h a v e  r e v i e w e d  HB  5 8 ,  a n d  o p p o s e  m a n y  o f  i t s  p r o v i s i o n s .

1 .  The P u n i t i v e  damages p r o v i s i o n  can  b e  amended t o  s a t i s f y  
e v e r y o n e ' s  c o n c e r n s .

A K P IR G  p r o p o s e s  a n  e f f e c t i v e  c o m p r o m i s e  p r o v i s i o n  o n  p u n i t i v e  
d a m a g e s  t h a t  w i l l  p r o t e c t  e v e r y o n e ' s  i n t e r e s t s .  T h e r e  h a s  b e e n  a  
f a i r  a m o u n t  o f  d e b a t e  i n  t h i s  s t a t e  a b o u t  w h e t h e r  t h e  l a w  g o v e r n i n g  
p u n i t i v e  d a m a g e s  s h o u l d  b e  a m e n d e d .  G e n e r a l l y ,  t h e  c o n s e n s u s  h a s  
b e e n  t h a t  t h e  i d e a  o f  b e h i n d  p u n i t i v e  d a m a g e s  -  t o  p u n i s h  
e x c e e d i n g l y  c a l l o u s  c o n d u c t  t h a t  t h r e a t e n s  s e v e r e  p u b l i c  a n d  
i n d i v i d u a l  h a rm  -  i s  g o o d  p o l i c y .  H o w e v e r ,  t h e  p e r c e i v e d  p r o b l e m  
i s  t h a t  p u n i t i v e  d a m a g e s  m i g h t ,  i n  a  p a r t i c u l a r  c a s e ,  c a u s e  a  
b u s i n e s s  t o  g o  b a n k r u p t  o r  t o  f a c e  a n  u n f a i r  a m o u n t  o f  h a r d s h i p .
A n  a b s o l u t e  p u n i t i v e  d a m a g e s  c a p  h a s  b e e n  p r o p o s e d  b y  s o m e  i n  t h e  
p a s t  t o  p r e v e n t  t h i s  o c c u r r e n c e .  H o w e v e r ,  a  f l a t  c a p  w o u ld  b e  
d e v a s t a t i n g  t o  s m a l l  b u s i n e s s e s ,  a n d  a b s o l u t e l y  i n e f f e c t i v e  a g a i n s t  
l a r g e  c o r p o r a t e  a c t o r s .

T h e r e  i s  a  v e r y  f a i r  a n d  v e r y  e f f e c t i v e  c o m p r o m i s e  p o s i t i o n  
b e tw e e n  t h o s e  w ho  f e e l  a  f l a t  c a p  w i l l  p r o v i d e  a n  i n a d e q u a t e  
d e t e r r e n t  f o r  t h e  l a r g e s t  c o r p o r a t e  a c t o r s ,  a n d  t h o s e  w h o  f e e l  a  
c a p  t o  p r o t e c t  s m a l l e r  A l a s k a n  b u s i n e s s e s  i s  n e c e s s a r y .  P u n i t i v e  
d a m a g e s  c a n  c o n t i n u e  t o  p r o p e r l y  d e t e r  a n d  p u n i s h  e g r e g i o u s  c o n d u c t  
i f  t h e y  a r e  c a p p e d ,  f o r  t h e  m o s t  e g r e g i o u s  c a s e s ,  a t  t h e  
d e f e n d a n t ' s  5 - y e a r  a v e r a g e  g r o s s  a n n u a l  i n c o m e .  A K P IR G

W e  have  neve r seen any ev idence that in ihis State that cou rts , a fte r  re v iew ing  ju r y  
aw ards f o r  con stitu tion a l soundness, are aw ard ing too much in  the w ay o f  pu n itiv e  dam ages. 
H ow eve r, i f  the L eg is la tu re  de te rm ines that such ev idence ex ists , then it sh ou ld  con s id e r a  fa ir  
and f le x ib le  cap p rop o sa l that re fle c ts  the rea lity  that som e de fendants can and need to be 
punished and de te rred  m ore  than o th e rs . A  fa ir  p rop o sa l shou ld  p ro v id e  adequate deterrence 
and pun ishm ent, but shou ld  no t threaten to put sm a ll A laskan  com pan ies ou t o f  business.
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s u p p o r t s  t h i s  c o n c e p t ,  a s  s h o u l d  a l l  t h o s e  o n  t h e  v a r i o u s  s i d e s  o f  
t h i s  i s s u e  w h o  w i s h  f o r  a n  e f f e c t i v e  c o m p r o m i s e .

T h i s  c a p  w o u ld  w o r k  a s  f o l l o w s ,  a n d  w o u ld  p r o t e c t  s m a l l  
b u s i n e s s  m u c h  b e t t e r  t h a n  a  f l a t  d o l l a r  c a p .  A  f l a t  d o l l a r  c a p  o f ,  
f o r  e x a m p l e ,  $ 5 0 0 , 0 0 0 ,  w o u ld  t h r e a t e n  d e v a s t a t i o n  f o r  m o s t  l o c a l  
f a m i l y  b u s i n e s s e s .

* * * * *

P u n i t i v e  D a m a g e s  C a p :

( a )  P u n i t i v e  d a m a g e s  a w a r d e d  p u r s u a n t  t o  e x i s t i n g  l a w  m ay  n o t  
e x c e e d  t h e  g r e a t e r  o f :  1 )  t h e  d e f e n d a n t ' s ,  o r  t h e  d e f e n d a n t ' s  
o w n e r ' s ,  g r o s s  i n c o m e  f o r  t h e  c a l e n d a r  y e a r  t h e  p l a i n t i f f  s u f f e r e d  
i n j u r y ;  o r  2 )  t h e  d e f e n d a n t ' s  i n s u r a n c e  p o l i c y  l i m i t s .

( b )  I n  t h e  c a s e  w h e r e  a  d e f e n d a n t  c o m p a n y  o r  c o r p o r a t i o n  i s  
o w n e d  b y  a n o t h e r ,  t h e  g r o s s  i n c o m e  o f  t h e  o w n e r  s h a l l  c o n s t i t u t e  
t h e  d e f e n d a n t ' s  " G r o s s  i n c o m e " .  A n  " o w n e r "  u n d e r  t h i s  s e c t i o n  i s  a  
p e r s o n  o r  e n t i t y  t h a t  h o l d s  a  9 5%  o r  g r e a t e r  o w n e r s h i p  i n t e r e s t  i n  
t h e  d e f e n d a n t ,

*  *  *  *
S e c t i o n  ( b )  a d d r e s s e s  a n  i s s u e  o f  a c c o u n t a b i l i t y  t h a t  i s

f o u g h t  i n  e v e r y  c a s e .  A  c o r p o r a t i o n  s h o u l d  n o t  b e  a b l e  t o  h i d e  i t s  
i n c o m e  f o r  p u n i t i v e  d a m a g e s  p u r p o s e s  b y  c r e a t i n g  " s u b "  c o r p o r a t i o n s  
w h i c h  h a v e  l i t t l e  i n  t h e  w a y  o f  a s s e t s  o r  i n c o m e  o n  p a p e r .  T h i s  i s  
a  s h e l l  g a m e  t h a t  f r e q u e n t l y  g e t s  p l a y e d  i n  t h e  c o u r t s  -  b u t  w h ic h  
c o u r t s  t h a t  h a v e  a d d r e s s e d  t h e  s u b j e c t  h a v e  o f t e n  s a i d  s h o u l d  n o t  
b e  p l a y e d .  T h e  g o a l  o f  p u n i t i v e  d a m a g e s  i s  t o  f a i r l y  p u n i s h  t h e  
o w n e r  o f  t h e  c o m p a n y .  I f  a  c o r p o r a t i o n  i s  o w n e d  b y  D o n a ld  T ru m p , 
h e  s h o u l d  n o t  a v o i d  s c r u t i n y  b y  a r g u i n g  t h a t  t h e  c o r p o r a t i o n  i s  
o w n e d  b y  a n o t h e r  c o r p o r a t i o n ,  w h i c h  h e  i n  t u r n  o w n s .  S e e  TXO 
P r o d u c t i o n  C o r p .  v .  A l l i a n c e  R e s o u r c e s  C o r p . , 4 1 9  S . E . 2 d  8 7 0 ,  8 9 0
(W . V a .  1 9 9 2 ) ,  a f f ' d . 1 1 3  S .  C t .  2 7 1 1  ( 1 9 9 3 ) ;  M i h a r a  v .  D e a n  W i t t e r  
& C o .  . I n c .  . 6 1 9  F . 2 d  8 1 4 ,  8 2 4  ( 9 t h  C i r .  1 9 8 0 ) ;  R i l e y  v .  E m p i r e
A i r l i n e s .  I n c . . 8 2 3  F .  S u p p .  1 0 1 6 ,  1 0 2 3  ( N .D .  N . Y .  1 9 9 3 ) ;  D u s h a w  v .  
R o a d w a y  E x p . .  I n c . . 8 1 6  F . S u p p .  1 2 2 9 ,  1 2 3 9  ( N .D .  O h i o  1 9 9 2 )  ( c o u r t
t a k e s  j u d i c i a l  n o t i c e  o f  p a r e n t ' s  w e a l t h  i s  a f f i r m i n g  p u n i t i v e  
d a m a g e  a w a r d ) .

2 .  A p p o r t i o n m e n t  o f  F a u l t  t o  I n v i s i b l e  P a r t i e s  -  A  S h e l l
G a m e .

HB  5 8  g r a n t s  w r o n g d o e r s  a n o t h e r  w e a p o n  t o  u s e  a g a i n s t  i n n o c e n t  
c i t i z e n s .  C u r r e n t l y ,  i f  a  w r o n o i ? 3 r  c l a i m s  a  t h i r d  p e r s o n  i s  
p a r t i a l l y  r e s p o n s i b l e  f o r  h a r m i n g  a  c i t i z e n ,  i t  m u s t  m a k e  t h a t  
p a r t y  p a r t  o f  t h e  s u i t .  D a m a g e s  w i l l  b e  s p l i t  a m o n g  a l l  t h e  
r e s p o n s i b l e  p a r t i e s .  A n ew  p r o v i s i o n  a l l o w s  d e f e n d a n t s  t o  p l a y  t h e  
g am e  o f  n e v e r  m e n t i o n i n g  t h a t  a  t h i r d  p a r t y  i s  r e s p o n s i b l e  u n t i l  i t  
t h e  t i m e  h a s  p a s s e d  t o  n a m e  t h e  t h i r d  p a r t y .  I t  i s  u n f a i r  t o  a l l o w  
a  d e f e n d a n t ,  w h o  h a s  c a u s e d  a  p l a i n t i f f ' s  i n j u r y ,  t o  d e p r i v e  a
p l a i n t i f f  o f  c o m p e n s a t i o n  b y  s t r a t e g i c a l l y  p o i n t i n g  a t  s o m e o n e  i t  
k n o w s  c a n n o t  b e  n a m e d  a s  a  p a r t y .  T h i s  i s  g a m e s m a n s h ip ,  n o t
j u s t i c e .
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HB 5 8  t h e n  g o e s  s o  f a r  a s  t o  p u n i s h  v i c t i m s  o f  m a l i c i o u s  
c o n d u c t  a n d  o t h e r  w r o n g s .  I f  a  v i c t i m  w i n s  a  c a s e ,  s / h e  o n l y  g e t s  
p a r t i a l  a t t o r n e y s  f e e s ,  a t  b e s t .  U n d e r  HB 5 8 ,  i f  a  p e r s o n  p r o v e s  
s / h e  h a s  b e e n  v i c t i m i z e d  b y  m a l i c i o u s  o r  o t h e r  w r o n g  c o n d u c t ,  th e  
w ro n g d o er  m a y  r e c o v e r  f u l l  a t t o r n e y s  f e e s  a g a in s t  th e  v i c t i m .  T h i s  
w i l l  o c c u r  i f  a  j u r y  a w a r d s  h e r / h i m  o n e  d o l l a r  l e s s  t h a n  w h a t  t h e  
w r o n g d o e r  o f f e r e d  t o  p a y  t o  p r e v e n t  h e r / h i m  f r o m  t a k i n g  t h e  c a s e  
p u b l i c  t o  a  j u r y .  G i v e n  t h e  p r o v i s i o n ’ s  p r e - j u d g m e n t  i n t e r e s t  
p r o v i s i o n ,  t h i s  p e n a l t y  w i l l  b e  im p o s e d  e v e n  w h e r e ,  a d j u s t e d  f o r  
i n f l a t i o n / i n t e r e s t ,  a  j u r y  a w a r d s  t h e  p l a i n t i f f  m ore  t h a n  w h a t  i s  
o f f e r e d .  T h u s ,  s o m e o n e  w h o  p r o v e s  a  $ 5 0 , 0 0 0  c l a i m  o f  f r a u d  m a y  
h a v e  t o  p a y  $ 4 0 0 , 0 0 0  i n  a t t o r n e y ' s  f e e s  f o r  t i m e  b i l l e d  a t  
$ 2 5 0 / h o u r  b y  a  c o r p o r a t e  d e f e n s e  f i r m .  T h i s  i s  a n  i n j u s t i c e .

3 .  S t a t u t e  o f  R e p o s e

A f e w  y e a r s  a g o  i n  t h e  N o r t h  S l o p e  B o r o u g h  a  h o u s e  b u r n e d  
d o w n , k i l l i n g  a n d  i n j u r i n g  i n n o c e n t  c h i l d r e n  a n d  f a m i l y  m e m b e r s .  
I t  b u r n e d  d ow n  b e c a u s e  t h e  b u i l d e r ,  1 2  y e a r s  e a r l i e r ,  b u i l t  t h e  
h o m e  w i t h  s u b - c o d e  w i r i n g .  U n d e r  HB 5 8  ' s  s t a t u t e  o f  r e p o s e ,  t h e  
s u r v i v o r s  i n  t h i s  c a s e  w o u ld  h a v e  n o  r e c o u r s e .

T h e  l a w  t o d a y  i s  n o t  a b u s i v e .  I t  i s  f a i r .  I t  s a y s  t h a t  o n c e  
a  t o r t  v i c t i m  h a s  r e a s o n  t o  b e g i n  l o o k i n g  i n t o  h i s  o r  h e r  c l a i m ,  
s / h e  h a s  tw o  y e a r s  t o  b r i n g  s u i t .  T h e  s t a t u t e  o f  r e p o s e  p u n i s h e s  
i n n o c e n t  v i c t i m s  w h o ,  l i k e  t h e  f i r e  v i c t i m s  i n  t h e  N o r t h  S l o p e  
B o r o u g h ,  d o  n o t  k n o w  o f  t h e  d e f e n d a n t ' s  m i s c o n d u c t  u n t i l  a f t e r  i t  
h a s  b e e n  c o m m i t t e d .

L i k e w i s e ,  v i c t i m s  o f  m a n y  a c t s  i n j u r i o u s  t o  t h e i r  h e a l t h  d o  
n o t  l e a r n  o f  m i s c o n d u c t  u n t i l  a  d i s e a s e ,  s u c h  a s  c a n c e r ,  s h o w s  
i t s e l f .  T h i s  w i l l  n o r m a l l y  b e  m o r e  t h a n  8  y e a r s  a f t e r  t h e  
d e f e n d a n t ' s  m i s c o n d u c t .  T h i s  p r o v i s i o n  s h o u l d  b e  d e l e t e d .

4 .  N o n - E c o n o m i c  D a m a g e s  C a p .

O n e  a l r e a d y  e x i s t s .  HB 5 8 ' s  c a p  i n s u l t s  t h e  d i g n i t y  o f  
v i c t i m s  w h o s e  l o v e d  o n e s  h a v e  d i e d ,  c a p p i n g  t h e  v a l u e  o f  a  p e r s o n ' s  
l i f e  a s  i f  d e a t h  w e r e  n o  m o r e  s e r i o u s  t h a n  a  b r o k e n  n o s e .  T h e  
p u r p o s e  o f  p a i n  a n d  s u f f e r i n g  c a p s  i s  t o  m a k e  s u r e  p e o p l e  w i t h  
m i n o r  i n j u r i e s  d o  n o t  r e c e i v e  a  w i n d f a l l .  A c a p  o n  n o n - s e r i o u s  
i n j u r i e s  i s  a p p r o p r i a t e .  A c a p  o n  s e r i o u s  i n j u r i e s  i s  n o t  
a p p r o p r i a t e .  C o u r t s  h a v e  a c c o r d i n g l y  s t r u c k  d o w n  c a p s  s i m i l a r  c a p s  
a s  u n c o n s t i t u t i o n a l .

5 .  D a m a g e s  r e d u c e d  b y  t a x e s .

C u r r e n t l y  i n j u r e d  p e o p l e  p a y  t a x e s  o n  t h e i r  r e c o v e r i e s ,  u n l e s s  
t h e  r e c o v e r y  i s  t o  c o m p e n s a t e  f o r  a  p h y s i c a l  i n j u r y .  A w r o n g d o e r  
t h e n  o f t e n  d e d u c t s  h i s  l i a b i l i t y  o n  h i s  t a x e s .  A n y t h i n g  m o r e  t h a n  
w h a t  e x i s t s  i s  b u t  a  w i n d f a l l  t o  a  w r o n g d o e r .  I t  a l s o  t h r e a t e n s  t o  
d o u b l e  t a x  v i c t i m s ,  w h o  w i l l  p a y  t a x e s  t o  t h e  p e r s o n  w h o  i n j u r e d  
t h e m ,  a n d  t h e n  a g a i n  t o  t h e  g o v e r n m e n t .
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6 .  S e n d i n g  5 0 %  o f  p u n i t i v e  D a m a g e s  T o  T h e  S t a t e  I s
r e a s o n a b l e .

I t  l e a v e s  v i c t i m s  w i t h  t h e  f i n a n c i a l  i n c e n t i v e  t o  p u n i s h  
s o c i e t y ' s  w o r s t  a c t o r s .  A n y t h i n g  m o r e  t h a n  5 0%  w o u ld  b e  
c o u n t e r p r o d u c t i v e .

7 .  O f f e r s  o f  J u d g m e n t / P r e - J u d g m e n t  I n t e r e s t

T h e  e x i s t i n g  r u l e s  s h o u l d  n o t  b e  a l t e r e d .  T h e y  a l r e a d y  f a v o r  
r i c h  p e o p l e  o v e r  a v e r a g e  A l a s k a n s .  A p e r s o n  w h o  h a s  b e e n
v i c t i m i z e d  s h o u l d  n e v e r  h a v e  t o  p a y  f e e s  t o  a  w r o n g d o e r  a f t e r  s / h e  
w i n s  a  c a s e .  U n d e r  t h e s e  p r o p o s a l s ,  p a y m e n t s  t o  w r o n g d o e r s ,  b o t h  
i n d i r e c t l y  a n d  d i r e c t l y ,  w o u ld  i n c r e a s e .

8 . S L A P  S u i t  P r o v i s i o n

I t  i s  o u t  u n d e r s t a n d i n g  t h a t  s o m e  l e g i s l a t o r s  a r e  c o n s i d e r i n g  
a  s u i t  t h a t  im p o s e s  d a m a g e s  a g a i n s t  a n y o n e  w h o  b r i n g s  a  s u i t  t h a t  
i s  l a t e r  f o u n d  t o  b e  g r o u n d l e s s .  B i g  c o m p a n i e s  a n d  G o v e r n m e n t  u s e  
s u c h  p r o v i s i o n s  i n  t h e  l o w e r  4 8  t o  t h r e a t e n  p u b l i c l y  s p i r i t e d  
c i t i z e n s ,  c o n s e r v a t i v e  a n d  l i b e r a l  a l i k e ,  f r o m  c h a l l e n g i n g  t h e i r
c o n d u c t .  T h e  r i g h t  t o  f r e e  s p e e c h  i s  t o o  i m p o r t a n t  t o  a l t e r  w i t h  a
S L A P P  s u i t  p r o v i s i o n .

C u r r e n t l y . ,  p e o p l e  w h o  b r i n g  f r i v o l o u s  l a w s u i t s  a r e  o n  t h e  h o o k  
t o  p a y  a  d e f e n d a n t s '  F U L L  a t t o r n e y ' s  f e e s  a n d  c o s t s .  T h i s  i s  
e n o u g h  o f  a  d e t e r r e n t .

9 .  P r o m i s e s  o f  L o w e r  I n s u r a n c e  R a t e s  H a v e  N e v e r  B e e n  
H o n o r e d /  A n d  N e v e r  W i l l  b e  H o n o r e d .

On s h o r t  n o t i c e ,  w e h a v e  n o t  h a d  t h e  t i m e  t o  r e v i e w  t h e  
r e m a i n i n g  a s p e c t s  o f  t h e  B i l l .  H o w e v e r ,  we w o u ld  r e m i n d  t h e  
L e g i s l a t u r e  t h a t  t h i s  S t a t e  h a s  a l r e a d y  e n a c t e d  T o r t  R e f o r m  
S t a t u t e s  t w i c e ,  i n  1 9 8 6  a n d  1 9 8 8 .  We a l r e a d y  h a v e  d a m a g e  c a p s ,  a n d  
s o m e  o f  t h e  m o s t  r e s t r i c t i v e  t o r t  r u l e s  i n  t h e  c o u n t r y .  T h e  
p r o m i s e s  h a v e  a lw a y s  b e e n  t h a t  i n s u r a n c e  r a t e s  w o u ld  g o  d ow n  a f t e r  
t h e  l a w s  w e r e  e n a c t e d .  I n s u r a n c e  r a t e s  h a v e  n e v e r  g o n e  d ow n  a s  a  
r e s u l t  o f  T o r t  R e f o r m ,  a n d  n e v e r  w i l l .  I n s u r a n c e  c o m p a n i e s  h a v e  
p r o v e n  t h a t  t h e y  k e e p  e x t r a  p r o f i t s  -  t h e y  d o  n o t  s h a r e  t h e m  w i t h  
t h e  c o m m u n i t y .

We o p p o s e  HB 5 8 .



FROM : BBFM E n g in e e r s  9 0 7-274-2520 PHONE NO. F eb . 2 4  1997  0 3 : 15PM P2

APDC LEGISLATIVE LIAISON COMMITTEE 
HOUSE JUDICIARY COMMITTEE TESTIMONY 

FEBRUARY 24,1997
My name is Colin Maynard. I am a professional engineer representing the Alaska Professional Design Council, 
commonly known as APDC. APDC is a consortium of professional societies representing architects, 
engineers, land surveyors, building code officials, arid landscape architects. The ten member- organizations 
have a combined membership of over 1400 and represent approximately 5000 licensed professionals. APDC 
is very supportive of tort reform ir general and HB58 in particular.

Our legal system needs modification! Over 90% o f civil suits never get to a court hearing. Most cases 
are settled, with little to no consideration to actual fault, to avoid the expenses of discovery, trials and the 
seemingly capricious decisions of juries. Suits are filed against; all possible defendants, regardless of fault, to 
ensure there are plenty of pockets to chip into the settlement. Some people use the court system as a means 
of legal extortion by filing frivolous suits with the hope of a quickjsettlement. Millions of dollars are spent in the 
so called "discovery process” which almost always results in thej defendants throwing in their insurance to stop 
the bleeding and make the case go away. Existing sanctions against frivolous suits are rarely used because 
they require that the plaintiff first lose at trial, a trial that rarely fiappens. Summary judgment Is also very rare 
because appellate courts have almost always overturned such 'decisions, making trial judges wary of issuing 
such orders. HB58 includes two sections which wili help the situation for design professionals:

The first reduces the Statute o f Repose fo r construction related suiits from fifteen years to eight years 
and expands it to cover all suits. Over 95 percent of the cases associated with construction are brought 
within eight years after substantial completion, over 98 percent >jvithin ten years. We believe that an eight year 
statute is more reasonable for four main reasons. First, aimos| all of the cases brought after eight years are 
related to maintenance problems, rather than design or construction problems. The owner of the building 
would still be available for suit, since his lack of maintenanre is an on-going problem. Secondly, it is 
impossible to defend, or prosecute, a case fifteen years after substantial completion due to the lack of 
witnesses, fading memories, and lack of documentation. Most of us would have a hard time remembering what 
we did fifteen days or months ago, never mind fifteen years. Thirdly, we will not have to store fifteen years of 
files and can reduce the size, and rent, for our archive storage! Finally, it is also unreasonable to expect an 
engineer or architect to pay tens of thousands of dollars a year in insurance premiums for fifteen years after 
they retire. Errors & omissions insurance for design professionals is on a ciaims-made basis: that is, it covers 
you for claims made during that year. Therefore, the longerj a period you have to cover, the higher the 
premium. The firm in which I am a principal had a premium of nearly twenty thousand dollars in our first year, 
with no "tail” to cover. If you add a fifteen year tail to that, you get a considerably higher premium. It is not 
unheard of lo have a premium of over a hundred thousand dollars with a deductible of a hundred thousand 
dollars. If we can limit the “tail” for which we have to insure! to eight years, we will make a considerable 
reduction in our insurance bills. !

The second section in which we have an interest is the section) regarding alternative dispute resolution. It is 
time to develop a system which identifies patently frivolous and meritorious suits early, so we can to 
get them out o f the system. With this in mind, APDC is urging that an alternative dispute resolution method 
be included in any tort reform action by the legislature. A mandatory mediation or independent early evaluation 
system would reduce the number, and costs, of frivolous suits ’by letting the plaintiff and their attorney know 
early on if the case has no merit. They will be less willing to press the case as the likelihood of recovery will be 
decreased and the likelihood of court sanction for bringing a frivojous suit will be increased. On the other hand, 
it will also encourage defendants to settle valid claims early by giving them an independent opinion of the 
validity of the claim against them. It will reduce the costs of litigation by resolving cases before the lengthy, 
expensive, discovery process which may also result In more money going to the injured rather than the lawyers 
and expert witnesses. It should slow down the shotgun approach to suits by removing defendants who are 
obviously not liable. Fewer, smaller, and shorter cases should provide relief to an overtaxed court system. A  
bill which would have established mandatory mediation in suits against design professionals passed the House 
last year, 37-3. The trial attorneys, who have generally not been proponents of tort reform, testified on that bill 
that they would support mandatory mediation if it wa3 mandatory for all suits.
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S u b j u c t  : T o r t  R e f o r m

I a m  a g a i n s t  t o r t  r e f o r m  , i t’s a m e a s u r e  a g a i n s t  t h e  g e n e r a l  
p u b l i c  ;to d i s c o u r a g e  t h e  a v e r a g e  c i t z e n  f r o m  f i l i n g  a s u i t  
a g a i n s t  l a r g e  a n d  p o w e r f u l  c o r p o r a t i o n s  s u c h  as t o b a c c o  c o m p a n y s  
,d o c t o r s  , i n s u r a n c e  c o m p a n y s  , o i l  c o m p a n y s  a n d  l a r g e  e n t i t i e s  
w h o  w o u l d  l i k e  to m a n i p u l a t e  t h e  l a w  in  t h e i r  fa v o r .

S o m e  p e o p l e  c a n  h i r e  a l a w y e r  on  a c o n t i n g e n c y  b a s i s ,  if tort 
r e f o r m  w e r e  i n  e f f e c t  ,a lot o f  t h e s e  c a s e s  w o u l d  n e v e r  b e  f i l e d  
s i m p l y  b e c a u s e  of l a c k  o f  funds, s o  it g i v e s  a n  e d g e  t o  p e o p l e  
w h o  d o  h a v e  f u n d s  t o  d o  so. In o t h e r  w o r d s  w e  w o u l d  n o t  all 
b e  e q u a l  in a c o u r t  o f  law. J u s t i c e  w o u l d  d e p e n d  o n  h o w  m u c h  
m o n e y  y o u  had. i t ' s  t o o  m u c h  t h a t  w a y  a l r e a d y .

I s  t h e r e  a n e e d  f o r  t o r t  r e f o r m  ,N0! , T h e  c a s e s  t h a t  m i g h t  be 
c o n s i d e r e d  f r i v o l o u s  a r e  s o m e w h e r e  b e t w e e n  o n e  t e n t h  of o n e  
p e r  c e n t  to o n e  p e r  c e n t  ,and e v e n  t h a t  is d o u b t f u l  as t h e r e  
is a j u d g e  a n d  j u r y  to d e t e r m i n e  w h e t h e r  t h e y  a r e  f r i v l o l o u s  
o r  not. We m u s t  r e m e m b e r  that w e  w e r e  n o t  p r e s e n t  w h e n  t h e s e  
c a s e s  w e r e  d e t e r m i n e d  ,but t h e  j u d g e  a n d  j u r y  w e r e  . It a p p e a r s  
t o  m e  t h e r e  a r e  a l r e a d y  s a f e g u a r d s  i n  p l a c e  . . . . t h e  j u d g e  a n d  
j u r y  ,w e  a l s o  h a v e  a l a w  a g a i n s t  f i l i n g  a f r i v o l o u s  c a s e s . . .  
p u n i s h a b l e  b y  lav/.

T h e  p e o p l e  w h o  w o u l d  b e n e f i t  b y  t h e  " w a t e r i n g  d o w n "  of P u n i t i v e  
d a m a g e s  w o u l d  b e c o m e  s o  p o w e r f u l  t h e y  w o u l d  c o n s i d e r  th e  p r i c e  
of p a y i n g  th e l a w  f o r  t h e i r  w r o n g d o i n g  j u s t  a n o t h e r  e x p e n s e  
of d o i n g  b u s i n e s s  a n d  f o r  the p l a i n t i f s  ,the o d d s  w o u l d  b e  so 
m u c h  a g a i n s t  t h e m  t h e y  w o u l d  n o t  b e  a b l e  to a f f o r d  t h e  e x p e n s i v e  
p r i c e  of j u s t i c e .

I t ' s  to o  b a d  t h a t  w e  h a v e  l e g i s l a t o r s  ,p o l i t i c i a n s  a n d  g o v e r n o r  
w h o  w o u l d  e v e n  e n t e r t a i n  the idea.

G. K e n d a l l
P . O . B o x  2523
S o l d o t n a ,  A l a s k a  9 9 6 6 9
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Mi. 188.5 Glenn Highway 
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Glenmlten, Alaska 99588 
Phone <907) 822-3575 
Fax <907) 822-3511

523 South Valley Way 
Palmer, Alaska 9964S 
PI.one (907) 745-3776 
Fas (907) 745-2876 °fi &

February 2 4 , 1997

Representative B rian P o rte r 
A laska State leg is la tu re  
Juneau, A laska

Reference : H ouse  B ill 58

D e a r Representative P o r te r

Service O i l &  Gas, Inc. fu lly supports to rt re fo rm  in general, and H B 58  in particular. The 
trend toward placing blame on  others and tb m ove away from  personal responsibility is 
disc jnccrting . T he speed with which this has occurred is unnerving. The w illingness o f  ou r 
courts and juries to  a llow  damages to be claimed that have n o  basis in reality is in itse lf 
crim inal. ’1110 results o f  these circumstances are less com octition , loss o f  job s and availability 
o f  services, and increased insurance prem iums. In  addition, the courts are flooded  with 
unwarranted litigation.

Service O i l Sc G as, Inc. operates as a fue l d istributor in Pa lm e r, Wasiila, D e lta  Junction , 
G lcnna llen , and V aldez. W e em p loy o v e r 50 employees and have been in business since 
1975 . The changing business env ironm ent with respect to liability is frightening. I t  threatens 
every business in every industry. Please take the steps necessary to rein in the runaway 
lawsuits and m ove us back toward personal responsibility and com m on sense.

Best regards,
,\ _  (I O' '

H erm an Schliesing 
President
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APPENDIX

BALLOT MEASURE HO. 2

COMPLIMENTS OF THg 
MASHA STATE LIBRARY

"*"P

i
Initiative Na 87TOR2 
Civil Liability 
BALLOT LANGUAGE
(A t It w i ooooor on the November t. N8& 
Ger»«s flection K rtat)

Thh rttio tive  changes the way damages can be 
co lec ied  from pome* to tawKntt who more fault 
for injury *o pooom or property The law  now KJyt 
that a  party mare than hot  re tooned* coud  be 
table lor the total judgomonf. A yttet may coM ct 
from each other om ounti do!a over their inure 
Partwj lets than hoe respcrxbte pay orty up to 
fwtce thee lout.

The inillotf'/e w o iid  make eocn party 6oc*» only 
far damoges eauai to tvs or her more o f four, ana 
reoeal the law concurring mmounem enf from 
other po rtie i

Sho* thh intiotrve becom e law?

YKO
NOD

G  ‘o  O S

LEGISLATIVE AFFAIRS 
AGENCY SUMMARY
The measure w i affect la v iu itt in wnleh two o r ' * . 
more penons are a t foutt.
The new law woUd fe« the court to  enter judo- . ̂  
menf ogalnrt eoah person o f fault but o rty in an y * 
amount that represents that person's shore o f t h e . ' 
fault.

Easting law now tefc the court to enter ^xigm ert £ 
ogoinsf oocft personal fgUt n o n  omount equal i 
to the total tp b ity  of ok bosons a t fault. Than <' 
lou t ora reqUrea to share the lotol cost of Ihe- 
tout. Ihe  measure repeats that law.

The measure opptes to suits based on acts i 
ting after Its effective o a f*. •

FULL TEXT O F  P R O P O SE D  . 
A M EN D M EN T  : ‘  V
Whot fcfows 4  the octual test ot the < 
to /The 9 o l the AJoska StaMet ptopoted by I trrtattve which would become tow * tne i 
is pasted by /he voters CapHaUed wonH i 
b g  b  brockets ore /hose b  the cu w n r law < 
woe# be  cfrte/eoL worth that are undert.sed 
would be  ooded to /he current tow. _ .

*500/100 I  AS 0937.060(d) Is amended to food;
(d)The court tha t enter Judgment ogcsrnt each 
party (able on the oasa o f |J0WT ANO) teveral 
Eabltty {. EXCEPT THAT A PARTV WHO IS AUDCATI 
LESS THAN SO PERCENT OP THE 1CITAL FAlAJ 
ALLOCATED TO ALL THE /VkflTSS MAV NOT BE 
JONTIY LIABLE FOR MORE THAN TWICE THE 
PERCENTAGE OF FAULT ALUDCATED TO THAT flARTY|ij 
in occordonce wrlh (hot pgrty s percentage o f toU t j
*Soc 2. AS 09.16 b repeawa
*Sec 3. Undefined malonot n  m.s Act moico/es 
test that a betng added fa the low ono 
bracketed material b  cap ia t lot ten in this ocf ttv ^  
rtca/as detettoro tram the law
*Sec 4  Sections 1-2 o f this Act opp/v to  ok couses ofS 
ocflon occrumg offer the effective dare of this Act?^
*S«c i  If ony provision of trts acL or the ccc*ca- ?  
Hon thereof to ony person or circumstances Is h e k f^ 
nvc&d. the ro rm ndei of >rts Act and the apptco- 
tion to other parsons or crcvm iionces shoJ not be 
affected Ihereoy. t
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Aftsfe* Mtaforiere CoUats* 
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BALLOT MEASURE NO. 2

STATEMENT IN  SU PPO RT
Supported of Ifis baiof measure beteva it lin t fair to 
hold people resoonaible tor things tv jt arerrt the* 
ta jft Vet under current law. deferments found lode 
in u dvS mrt can m  forcea to pay damage* equal 
»  M en the amount of m e* faun, in other wocan it 
you ore SO percent responsible tor an Irfury you 
codd ba farced to pay IOO percent ot me 
damages.

the current law -  called joint and several Sooflfy <• * 
■mcfy unfair. It force* people re pay far damages 
caused by someooay e h * and it confnoutei'ta 
Wlated damage aworOs and encourage* iaw ttffi 
bared on who has money instead of wno t a t fault.

f  Bataf Measure Na 2 b poised ond vou do 
something wrong, you bay far If, But vou would not 
be forced to  pay for tomemfrg you c idn t do -  
which cot#  happen under preset't taw

This Irttialtve win make the ctvfl Justice lytfem more 
lo r by assessing damages on the bash ot a person s 
degree of foutt. Instead of on how inufchmenty ct 

■twronep he/she has. Thus. If you are fauna so Be 20 
perrent .-.rtponslbSa far someone's Irfury or propprtv 
damage you pay onry 2 0  percent of the cwata

ficdof Measure Na 2 w fl make the cM  Justice system 
more toe. w tae ensuring that people are held, ac­
countable tor k fjrte t or carnage they cause

ftocaa vofe YI3 on Botot Measure Na Z
CTtUens' CoafTtton far Tail Reform 

BO Be* 201468 
Anchorage AKUta 99520

STATEMENT IN  O P P O S IT IO N
m Alaska when drunk driven crimincb. caw le»cor- 
potation* or podutea harm a person or Ms property, 
(hot poaon no* the right to seek repayment far the 
wrong done fa Mm. BcSot Moasure Na 2 droshcoty 
emits tho basic right to protect ouneivm and our pro- 
pony from such wrongdoer*
Here it haw It works, if two drunk drivers Nt a  car and 
cnppie a  I  rite gfet the c h #  can seek payment from 
both driven.'Bur if one driver has no moneys who 
should pav the cnfcfs Jfertme doctor  bes -  the other
drunk driver, who u inured, or the c h #  and ta r
parent'.
in NBA our logasoture doaft with this problem. It ictd 
the damk driver with Insurer*® ond the young g tl 
who was Injured should share the problem created 
by I he drunk driver without m*uranc*
BaSot Measure Na 2 efcrvnofes that sharing, and 
piacei me enftre burden on the Innocent victim  In 
the erompie of the drunk drivers, the Crippled c h # 
would recovor orty hrfif her m erfcal b8s. The Injured 
c h #  and her parents would have so pay the rest 
Under BaSof Measure Na 2  the drunk driver’s bv 
suronce company w fl nor have to pay d  tho crtkfs 
merdccs b ib  Tho kw a n ce  ctxnoartes wk\ and we 
lose Thanureofc
Even under cunant law the Innocat* Mctlm bee* 
when one ot the wrongdoers c o n l pent for bstonca 
suppose a  corporate potuter u )d% at ( a it  and a 
porrrien company Is 90% o f fault Today, tho cor* • 
pcrote poBufer share* me preetam by paying arty 
20% The Im ocenr victims of the pofcjtoa such os 
homeowneti and tlshermerv share fro  probtom 
because they cannot recover 60% o f the* lot*. That 
may be unfa* to victims, but BaBot M eaure Na 2 is 
oven worse. Bcflof Measure Na 2 w o t#  o lrrfro fe  mo 
snanng. ond penatre orty me victims,
The Insurance com pane* flushing Balot Measure Na 2 are toSng us wrongdoers shoJd o rty  pay the* own 
share of the loss. That sounds good. But the In­
surance comporses are nor reting u* wnaf happens 
when ono o f the wrongdoers cannot pay onytNng.
This h a common problem Under 6a*aT Measure Na Z the insurance oompony vrinu and The vlcflm losei 
Who be north from 8a#ot Measure Na 2?.The drawer 
is sbnpla Insurance comporseu Who lose* under 
Bortof Measure Na 2? The cJftzwe o f the Slate of 
Alaska. W l we pay leu lor Insurance if the law ic 
changed? Na Not even ono insurance company has 
promised to lower in ratos d Baler Measure Na 2 
posses. And you can bet it won 1 roppen 
Do nor t»  misled bv me insurance comporto* pro- 
pogcroa  Vote NO on to ta l Measure Na Z

Ataskan* For Fctm eu 
BO Bo* 103363 

Anchorage Alaska 99510
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1987 IN IT .  NO. 2

S T A T E  O F  A L A S K A
IN IT IA T IV E  NO. 87-2

1988

* Section I. AS 09.17.080(d) is amended co read:

(d) the court shall enter Judgment against each party liable on 

the basis of (JOINT AND I several liability (. EXCEPT THAT A PARTY WHO 

IS ALLOCATED LESS THAN 50 PERCENT OF THE TOTAL FAULT ALLOCATED TO ALL 

THE PARTIES MAY NOT BE JOINTLY LIABLE FOR MORE THAN TWICE THE PERCENT­

AGE OF FAULT ALLOCATED TO THAT PARTY) in accordance with that party's 

percentage of fault.

* Sec. 2. AS 09.'6 is repealed.

* Sec. 3. Underlined material in this Act indicates text that is being 

added co the law, and bracketed maccrial in capital letters in chis Act 

indicaces deletions from che law.

* Sec. 4. Sections ) - 2 of chis Act apply co all causes of action 

accruing after che effective date of chis Act.

* Sec. S. If any provision of chis Acc. or che application chereof to 

any person or circumstances is held invalid, che remainder of chis Acc and 

the application ro ocher persons or circumstances shall not be affected
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Testimony of Ross Mullins Opposing Certain Asoectsof HB58 
Mr Mullins Testiifying For Himself and as Chairman of the Prince

William Sound Fishermen Plaintiffs Committee-2/21/97 at
Cordova LIO Office.

Thank you for this opportunity to s p e ak  Mr. Chairman.  I am repre­
senting myself as well a s  several thousand commerc ia l  f i shermen plain­
tiffs in the Exxon Valdez oil spill.

I fully endorse  the comments  of Cheri Shaw, Execut ive Director of 
the Co rdova  District Fishermen United, the preceding s p e a k e r  from 
Cordova .  I j us t  regret that thousands  of o ther  s tate res idents are not lis­
tening to Representa t ive  Porter and the other oil industry and insurance  
company lackeys descr ibe the wonderful character is t i cs  of HB58 .  The  lack 
of faith in the sensibil i ty of our ta tes jury system to make  well reasoned  
awards to injured and damaged  plaintiffs in civil torts is appal l ing to me 
and, I would hope to thousands  of others.  In a misguided attempt to con ­
trol what apparent ly appea r s  in their minds, a s  a problem of great  magni ­
tude, civil litigation run amok ,  it s e em s  to me that this bill will very like­
ly promote  that very thing. When Represen ta t ive  Porter  s ta ted  earl ier  in 
his review of HB58  that out of a universe of plaintiffs in A laska only about  
5%  end with a trial and that 9 5%  are settled out of court be fore a trial o c ­
curs. That  s e em s  to me a most  interesting statist ic in that with our cur-  
I&Qt s y s t em . without legislative meddling, and no c a p s  on the var ious  
types of d amages ,  the wrongdoers,  malfeasors ,  insurance c ompan ie s  and 
etc, are prone to sett le to avoid litigation that might poss ib ly  result in an 
unknown level of economic  consequence .  If this is in fact the reason that 
the great p reponde rance  of tort c a s e s  end in out of court  se t t lements  
then it logical ly s e em s  to fol low that if this bill b e c om e s  law that wrong 
doer  as  well as  the injured will very likely be more ready to go to trial. 
Would this result not se rve to clog up the court  system and c rea te  a sys ­
tem where "justice de laved is just ice denied" as  the final result. Should  
even 2 5 - 3 0 %  of c a s e s  now settling out of court p r o c e ed  to trial a s  a re­
sult of this bill our court sys tem could very well be  c l ogged  and impeded



by the weight  of this proliferation of trial c a s e s .
Of c o u r s e ,  perhaps  our nobe! legislators address  this problem in sec.  

21 of the p r o p o s e d  bill, regarding offers of set t lement ,  so  that the unso­
phis t icated ,  fearful ,  naive and injured plaintiff will b e c om e  so intimidated 
by the c o n s e q u e n c e s  of the draconian shift of the cos t  of the trial, attor­
neys fee s  and interest penalt ies to the injured plaintiff in the event that , 
the result of the trial did not exceed the insurance company's  or malfea- 
s o r ’s offer of set t lement ,  that might ensure that the injured plaintiff will 
feel such  punitive pressure that s (he )  will be unlikely to go to trial. This 
could only se rve  tc deprive society and the cit izens of Alaska of the op ­
portunity to a ch ieve  a fair determination of the value of an injured par­
ties d am ag e s  by a jury of their peers .  But, it might certainly prevent 
c a s e s  from preced ing to trail. Perhaps this coerc ive  provision would even 
increase  the number of c a s e  that settle out of court -  not b e cau se  the re­
cipient of the offer felt felt the offer fair and just  but ratner b e c a u s e  of 
the on e r ou s  s tatutory penal t ies  and pressure c rea ted  by this bill.

I have  no idea why this bill is necessary when ever Rep.  Porter 
agrees  that only about 5%  of c a s e s  proceed to trial and of that 5%  that do 
end in trial only one  in twenty of those result in the award of punitive 
damage s  awards .  To put this in perspect ive this means  that out of every 
2 0 0 0  c a s e s ,  1 9 0 0  settle out of court, 100 go to trial, and approximately 5 
of those  would result in punitive damages  being awarded.  I would assume  
that the trial c a s e s  are the most F fdous ly  injured and damaged plaintiffs.
It is unc lear  if the the few punitive awards exceeded  the punitive caps  
being p r o p o s e d  in this bill but, if they did I am certain that this would 
have been brought forward and it wasn't.

To  fix punat ive c ap s  d oe s  not serve the best  interest of the citizens 
of Alaska .  T o d ay s  dol lar is worth approximately thirty eight cents in 
terms of the va lue of the dollar in 1970 .  A fixed cap will only serve the in­
terests of wrongdoers  over time. Particularly wrong doe r  who nave the 
potential c apa c i ty  to devas ta te the natural environment and common  
property r e s ou r c e s  of Alaska and of those Alaskans that depend on them 
for their l ivel ihood.  It will clearly reduce the financial risk of doing busi­
ness for the major  oil corporat ions and their insurers bu» is that what we
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want in Alaska.  The possibility of large punitive d am ag e s  awards is in 
large measu re  why major  oil is now ser i ous ly  at tempt ing to improve their 
marine transportation operat ions.  When the c os t  of compl iance  rises 
above the possible c on sequences  then I fear that we will no longer see  
big oil complying with what is best for Alaska and its cit izens.

Finally, in regard to the concept  of per iodic  payments .  It s e em  ludi­
crous  to me that if a plaintiff gets through an often mult i -year per iod to 
trial and then very likely, a lengthy appea l  and finally prevai ls ,  then to 
realize that the money due that plaintiff, should be do led  out by s ome  big 
brother s c h em e  that depr ives  the pe r son  or entity the opportuni ty to de ­
termine for themse lves  the bes t  appl icat ion of that award is a r rogant  in 
the ext reme and indicates the lack of concern .  This c learly indicates the 
lack of concern  that the drafters of this bill hold for the cho i c e  of the in­
dividual plaintiff and of the interests of the genera l  public.  It s e em s  more 
likely again that the interests of the insurance industry is bes t  being 
served by this bill. I am saddened and very conce rned  that this is the c on ­
clusion that I have been forced to arrive at by studying this an t i -demo ­
cratic and obviously spec ia l  interest or iented proposa l  that is H B 5 8 .

Thank you very much Mr. Chairman for the opportunity to make my 
comment avai lable to you today.

TOThL p .03





A I, A S  K  A

National Federation of Independent Business 

Statement of Support for HB 58 - Tort Reform 

February 22,1997

The Alaska Chapter o f  the National Federation o f  Independent Business has 4,400  
members, making it the largest small-business advocacy group in the state. The 
typical NFIB/Alaska member is quite small, em ploying five workers and ringing 
up gross sales o f  about $181,000 per year. Yet, in aggregate, the membership is a 
potent econom ic force, employing more than 43,000.

Each year NFIB/Alaska polls its entire membership on a variety o f  state legislative 
and regulatory issues. The federation uses the poll results to set its legislative 
agenda and promote those positions approved by majority vote. NFIB/Alaska 
ballot results have shown overwhelming support for a number o f  the provisions 
contained in HB 58.

NFIB supports putting reasonable limits on non-econom ic and punitive damages. 
When there are no limits on damages, the unpredictability o f  what a jury may 
award often forces insurance companies to settle out o f  court too soon for too 
much money. This drives up the cost o f  liability insurance.

The costs o f  personal injury cases and the unpredictability o f  unlimited damage 
awards has had a large impact on small business. NFIB/Alaska believes HB 58 
will help to control these costs while assuring appropriate compensation for 
persons injured through no fault o f  their own. This legislation will help make the 
civil justice system more fair, more efficient and less costly.

NFIB/Alaska urges support for HB 58.

217 Second Street, Suite 206 Juneau, AK 99801 . 907-463-5118. Fax 907-463-5128 
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Xep BrLaa  P o r te r  
S t a t e  C a p it o l  
J u r e a a , i k  9 9 8 0 1 -1 1 3 2

D ear B r ia n :

Pczla i r  i s  in v o lv e d  r i g h t  n c v  i n  a  n c e n a r io  t h a t  d e a r l y  
H ig h l ig h t s  th e  need  f o r  t o r t  r a f o r n .

p a s s e a g e r  v«a a  g * 1 ^ ■
He v a s  r e l a t i v e l y  you n g , ttnd l e f t  a  w if e  nd tw o d a u g h te r s#

E n c lo se d  u t copy  o f  th e  l a t t e r  frcm  h e r  a t t o r n e y ,  e s t im a t in g  
p u r e ly  eco n o m ic  v a lu e  o f  S 2 .7  m i l l i o n ,  thy t h e  w ay, t h e r e  w i l l  
h e n o  f in d in g  o f  any n e g l ig e n c e  on c u r  p a r t  w ix a ty o s e v e r ) .

In  p a s t  y e a r s ,  we n o r m a lly  c a r r ie d  a  S23 ta il  l i o n  Combined 
S i n g l e  L im it  (CSLl f o r  any a c c id e n t .  As you Jcnov, t h a t  sum 
i s  a v a i l a b l e  f o r  a i l  th o  p a s s e n g e r s  c o l l e c t i v e l y . I f  th e r e  
w ere n in e  p a s s e n g e r s ,  e a c h  e s t a t e  w ou ld  b e  e n t i t l e d  t o  e v e r  
tw o m i l l i o n ,  o r  v a r y in g  am ounts a s  th e  c a s e  p r o v e d -  In  t h i s  
c a s e  t h e  e n t i r e  tw en ty  a l l l i o n  w ould  h a v e  b e e n  a v a i l a b l e .

Two y e a r s  ago th e  London u n d e r w r ite r s , p r im a r i ly  th e  3 a t g ,  
( B r i t i s h  A v ia t io n  In su r a n c e  Group) s im p ly  r e fu se d , t o  w r i t e  any  
w ore A la sk a n  c o e a u t e r s ,  p e r io d .  That l e a v e s  ua w ith  o n ly  two  
u n d e r w r ite r s  i n  th e  w o r ld , AIG (A v ia t io n  In su r a n c e  Group in  
A t la n ta ]  and QSAIG (OS A v ia t io n  In su r a n c e  Group i a  Jtcv Y ork, 
d i  f f  e x e r t  com pany} .

T hey a b s o lu t e ly  ra fiu se  t o  w r i t e  t h e  CSL any  n o r e ,  s c  we 
a r e  now 1 I n i  to d  to  ono m i l l i e a  d o l l a r s  par s e a t .  H o s t  o f  th e  
o t h e r  o p e r a t o r s  o n ly  h a v e  S5GG,Q00 p e r  s e a t ,  and s a n e  o f  t h e  
r e a l  sm a ll o p e r a to r s  a r e  a t  S i SO ,0 0 0 .

T he r e a s o n  g iv e n  i s  n o t  p a r t i c u l a r l y  r e l a t e d  t o  th e  
p e r c e iv e d  a c c id e n t  r a t e  o r  d i f f i c u l t  o p e r a t in g  c o n d i t i o n s  in. 
A la s k a . B a th e r  th e  ov erw h elm in g  problem  i s  t h e  f a c t ,  o r  a t  
l e a s t  p e r c e p t io n ,  t h a t  Alauika. h a s  a H is to r y  o f  t h e  h i g h e s t  
p u n i t i v e  damage ju r y  aw ards i n  th e  n a t io n .

: « o v e « 2 > e r  2 1 ,  1 9 9 6
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P A G S  7 X 0

So back, t o  th e  Infcta r  f r o «. 7 0 a  s « e  him QHBHMfe
a b o u t th e  g u a i t iv #  dam ages beisgr 12 t o  16 m i l l io n *  And t h i s  
a p p a r e n t ly  i s  p o s s i b l e  w ith o u t  an y  *1©g l i g e o c c  b y  t h e  d e fa n d a n t i

Hy f i r s t  r e a c t io n  w as t o  r e a l i s e  t h a t  Sratnair i s  e x p o s e d ,  
s o  I  exam in ed  o u r  c a s t o a e r  b a se  t o  s e a  w here p o t e n t i a l  p r o b le m s  
l a y .  T h a t r e s u l t e d  in  t h e  e n c lo s e d  l e t t e r  t o  th e  A la sk a  H a r in a  
P i l o t  g r o u p . So a  d i r e c t  r e s u l t  o f  t h e  in s u r a n c e  p ro b lem  i s  
im p a c t in g  th a  a b i l i t y  o f  scab c o n a n l c s  t o  do  b u s in e s s .  Z a s  
p r e p a r in g ’ s im i la r  l e t t e r s  t o  o th e r  cu sto m ers*

I  h a v e  th o u g h t o£  a n o th e r  argum ent f o r  r e fo r m . S ia c u  t h e  
l i m i t s  a r e  3 0  lo w , t h e r e  i n  a c t u a l l y  l e e s  =©ney a v a i l a b l e  f o r  
t h e  a v e r a g e  A laskan  c la im a n t .  X£ vn. c o u ld  j u s t  cap  t h e  p u n i t i v e  
dam ages th e r e  w ould  p e  z o r e  in su r a n c e  c o v e r a g e  a v a i l a b l e .

F or in s t a n c e  t h e  J i o a i r  c r a s h  a t  L ake Hoed in  S eptem ber  
k i l l e d  t h r e e  t o u r i s t s , . t u t  th e y  o n ly  h sd  ;i5 0 ,Q 0 O  p e r  n e a t  
in s u r a n c e *  S in c e  t h e r e  c e r e  no o t h e r  a s s e t s ,  i t  d o e s n ' t  make 
a n y  d i f f e r e n c e  what th a  ^ u d g ea en t i s ,  b a t  i f  i t  w ere  e a s i e r  
f o r  u n d e r w r ite r s  to  w r it «  h ig h e r  l i m i t s *  t h e r e  would. th e n  ba  
c o r e  money a v a i la b le  in  c a s e s  su ch  a s  t h a t .

Anyway, a s  I t o l d  you X aa  now h ig h ly  m o tiv a te d , to  h e lp  
w r i t e  t h e  b i l l  t h i s  s e s s i o n ,  and Z in t e n d  t a  h e  fchero.

I  w ould  L ika to  a sk  f o r  y o u r  h e lp  i n  l o t t i n g  me know when  
t h in g s  a r e  hap pen in g  d u r in g  th e  s e s s i o n ,  and who t h e  k ey  p i  a y a m  
sura t h a t  I  h eed  t o  work o n .

O r ic  D S e y b e r t  
p r e s id e n t

CCi G a il  P h i l l i p s  
R ic k  S a l f o r d



November 8, 1966

Capt. Stephan Moreno 
Alaska Marine Pilots 
2622 38th Ave S. W.
Seatle, Wa 98126

Dear Steve:

We recently concluded a very, very difficult insurance 
renewal. Not only did the price increase drastically, v/e were 
not able to get any increase in limits. We still have only one 
million dollars for passenger liability.

In view of our recent tragedy it has made me realize that 
Penair cannot afford to be put in such a position again.

So I am in the process of identifying charter groups and 
individuals where the resource generated does not justify the 
risk associated with the contract. Certainly the Alaska Marine 
Pilots (and any marine pilot) is a perfect example.

Therefore, I am sorry to say that effective immediatedly 
we v/ill no longer be able to provide transportation to your 
group.

This limitation applies only to charter or contract 
operations involving the nine or less passenger planes. We 
were able to get proper limits on the larger aircraft operating 
the schedules out of Anchorage.

I am having our attorney look into the possibility of having 
a limitation of liability agreement the customer could execute 
which would limit the exposure in the event of an accident.
If such becomes available we will contact your groups at that 
time for the purpose of discussing the resumption of service.

Very truly vours

Orin D Sevbert 
President

CC: Hal Snow

PenAir • 4851 Aircraft Drive • Anchorage • Alaska • 99502  • (907 ) 243-2485  • Fax 243 -6848
Peninsula Airways, Inc. D/B/A PenAir



November 26, 1996

Magone Marine 
P. 0. Box 442 
Dutch Harbor, Ak 99692

Dear Dan:

On September 30 we concluded a very, very difficult 
liability insurance renewal. Not only did the price increase 
drastically, but for tbe second year in a row we were unable 
to get passenger liability limits over one million dollars per 
passenger seat.

After our accident of August 11, it has become apparent 
that under present Alaska law judgements in wrongful death claims 
can be many millions of dollars, even without any negligence.

S I have been looking at each charter customer, trying 
to analyze the possible exposure of Penair. It occurs to me 
that your divers are probable young and highly compensated, 
which would lead to such an excessive award.

Therefore, I must decline to provide you with such charter 
services, we simply cannot accept the risk.

My attorney is working on some sort of "hold harmless" 
or limitation of liability that the passenger could execute, 
we hope to have that available in the next few weeks.

Meanwhile, the real problem is the present Alaska laws, 
this situation clearly illustrates the need for Tort reform.
I intend to be working on this issue during the upcoming 
legislative session, and would appreciate any help you might 
be able to give.

Orin D Seybert 
President

P e n A i r  • 4851 Aircraft Drive • Anchorage - A laska • 99502  • (907 ) 2 4 3 -2485  • Fax 243-6848
Peninsula Airways, Inc. D/B/A PenA ir
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(202)682-1163 • Fax (202) 682-1022
As o f June 30, 1996 www.atra.org/alra

STATE STATUTES OF LIMITATION AND REPOSE

A L A B A M A  

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H  

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O D U C T  L IA B IL IT Y

P R O F E S S IO N A L  L IA B IL IT Y

ALASKA

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H  

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O F E S S IO N A L  L IA B IL IT Y

I vear for trespass on the case; 2 vears malicious prosecution, libel, 
slander, fraud (from discovery); 6 vears for trespass. Two years from 
date of injury, unless injury not discovered or reasonably discoverable; 
6 months from discovery. No suit may be brought more than 4 years 
after date of injury. Minors under 4: by 8th birthday if statute would 
have otherwise expired by that time. The Alabama Supreme Court has 
upheld the constitutionality of this statute. Barlow v. Humana. 495 So. 
2d 1048 (Ala. 1986) Tucker v. Nichols. 431 So. 2d 1263 (1983); Reese 
v. Ranklin Fite Memorial Hospital. 403 So. 2d 158 (1981).

2 y<?3n

1 vear for trespass on the case.

4 years

1 vear: 10 year statute of repose held unconstitutional (Lankford v. 
Sullivan. Long & Hagarty).

2 vears for actions against architects and engineers, not to exceed H  
years after substantial completion of work.

2 vears: if fraud, accrues on discovery. Two years from date cause of 
action arises (discovery of injury); tolled by disability.

2 YC4TS 

6 vears
I

4-years

6 vears for actions of designs and construction professionals, not to 
exceed 15 vears from substantial completion of work.

A R IZ O N A

P E R S O N A L  IN JU R Y 2 vears: except 1 vear (from discovery) for libel, slander, false 
imprisonment and 3 vears for fraud. Two years from date of injury. 
Foreign object or intentional fraud: 1 year from discovery. 1984

http://www.atra.org/alra


Ariz. Rev. Stat. Ann. Sec. 12-502) Period of disability (minor or unsound mind) shall not be deemed a portion of the 
period limited for commencement of action. Statute begins upon removal of disability.

W R O N G F U L  D E A T H  

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O D U C T  L IA B IL IT Y

C IV IL  A C T IO N S

P R O F E S S IO N A L  L IA B IL IT Y

ARKANSAS

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H  
*

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O F E S S IO N A L  L IA B IL IT Y  

C A L IF O R N IA  

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H  

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y

P R O F E S S IO N A L  L IA B IL IT Y

COLORADO!

A L L  T O R T S

Ixcars

ly sa is

6 vears - written; 3 vears - oral.

2 vears. but no more than 12 years after the product was first sold for 
use and consumption

12 vears statute of repose for all civil actions and 1 vear statute of repose 
for all civil actions against the state in 1993, subject to constitutional 
restraints.

6 vears statute of repose for design professionals

3 vears: 1 vear for assault, battery, false imprisonment, slander. In 
cases by minors against OB-GYNs. Two years from the date of injury. 
Foreign object: 1 year from discovery. Minors: by 9th birthday (1991 
amendment). Adjudicated incompetent plaintiff must bring suit within 
one year from date of removal of disability.

3 vears

3 vears

4 vears

5 vears statute of repose for design professionals

1 vear - general (includes libel and slander); if medical malpractice 2 
vears from injury or I year from discovery. Three years after injury or 
1 year after discovery, whichever occurs first. In no e\ at more than 3 
years after injury, unless caused by fraud, concealment, or a foreign 
object. Minor under 6: 3 years or before 8th birthday, whichever is 
longer.

3. vears

3-Y.ears

4 vears - does not apply to actions for personal injury, Becker v, 
yalRsiaggajpf Amer ic a n s -

4 vears statute of repose for design professionals in cases of patent 
defects, 10 vears statute of repose in cases of latent defects.

2 vears for all torts (regardless of theory of recovery).

2



PROFESSIONAL LIABILITY 6 vears statute of repose for design professionals

B R E A C H  O F  W A R R A N T Y  4_vean

CONNECTICUT 

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

PjELAWARE 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

DISTRICT OF COLUMBIA 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

FLORIDA

P E R S O N A L  INJURY

3 vears for any action founded on tort; 2 vears from date of discovery 
of injury, injury to person or property (negligence/recklessness, wanton 
misconduct or malpractice), maximum 3 years from act or omission. 
Two years from discovery, but not more than three years after act.

2 vears from date injury sustained or discovered, maximum 3 years from 
act or omission.

Sec PERSONAL INJURY above.

4 years

3 vears from discovery of injury, but no more than 10 years from date 
of sale, lease or bailment, unless still within "useful life" or express 
warranty present.

7 vears statute of repose for design professionals

2 vears: if medical malpractice and not discoverable within 2 years. 2 
vears from injury.

2 vears

2 vears - Personal property; 3 vears - Realty.

4 years

6 vears statute of repose for design professionals

3 vears - from injury for negligence; 1 year for battery. Disability tolls 
statute.

1 vears 1

3 vears

4 years

10 vears statute of repose for design professionals

4 vears for any action founded on negligence; professional malpractice 
accrues on discovery (due diligence); 2 vears from discovery (due

3



WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

GEORGIA 

PERSONAL INJURY

WRONGFUL DEA1H 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY 

PROFESSIONAL LIABILITY 

m WAH

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

ffiAHO

PERSONAL INJURY

W R O N G F U L  D E A T H

P R O P E R T Y  D A M A G E

diligence) but not more than 4 years from occurrence/incident for 
medical malpractice.

2 vears

4 vears

4 years

4 years, but must be within 12 years of date of delivery of completed 
product to original purchaser.

4 years statute of repose for design professionals in cases of patent 
defects, 15 vears statute of repose in cases of latent defects.

2 vears for general injury to person; 1 vear for injury to reputation; 4 
years for loss of consortium. Two years from injury cr death, in no 
event longer than 5 years from act or death. Foreign object: 1 year after 
discovery. Minor under 5: 2 years from date of 5th birthday, in no event 
later than 10th birthday or 5 years from date of negligence if under 5 
years at time. Agreement by parties to arbitrate tolls statute.

2 vears

4 vears

4 vears

Maximum 10 vears. from first sale.

8 vears statute of repose for design professionals

2 vears Accrues when act, damage and causal connection discovered or 
should have been discovered (reasonable diligence) includes medical 
malpractice actions by minors subject to maximum of 6 years from 
act/omission or by 10th birthday.

2 vears from death

2 vears for personal property

4 vears •

10 vears statute of repose for design professionals

2 vears Discovery accrual for fraud, and medical malpractice if 
fraudulent concealment or foreign object.

2 vears from occurrence, act, or omission.

3-VgaiS
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b r e a c h  o f  w a r r a n t y

PROFESSIONAL LIABILITY 

ILLINOIS

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY 

INDIANA

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY 

IQW A

PERSONAL INJURY

W R O N G F U L  D E A T H

P R O P E R T Y  D A M A G E

4  v e a r s  - S a le s .  2  v e a rs  - P e rso n a l in ju r y  o r  d e a th .

6  v e a r s  s ta tu te  o f  rep o se  fo r  d e s ig n  p ro fe s s io n a ls

2 vears: 1 vear - slander or libel. Two years from injury. Foreign 
object: 1 year from discovery or 2 years from injury whichever is later. 
Idaho Supreme Court upheld constitutionality of this statute in Holmes 
v. TWASA. 657 P.2d 476 (1983).

2 years 

5-ysars

4 years

Amended 1995. Action is barred in all product liability actions after 12 
vears from first sale or 10 vears from first sale to a user or consumer.

2 vears from date of known injury of 8 vears if unknown; in no case more 
than 12 years from date product leaves possession of manufacturer, or 
10 years from dale of first possession by initial owner, whichever period 
expires earlier; 12-year limitation not applicable to negligence actions, 
Dintelman v. Alliance Machine Co.. constitutionality of statute of repose 
upheld, HiQnQQ.y,, MoroJvlamfecwrinfcJ&Li.

4 vears statute of repose for design professionals in cases of patent 
defects, 10 vears statute of repose in cases of latent defects.

2 vears for injury to person, character or personal property. 6 years for 
fraud. Two years from discovery for medical malpractice.

2 vears

6 vears - Realty 2 vear - Personalty.

4 vears

2 vears after cause of action accrues or 10 vears after delivery of the 
product to initial user, provided that if action accrues more than 8 but 
less than 10 years after initial delivery, it may be brought any time 
within 2 years of accrual.

i
10 vears statute of repose for design professionals

2 vears for injury to person or reputation, whether contract or tort; 
discovery accrual for medical malpractice.

2jk«IS 

5 vears

5



P R O F E S S I O N A L  LIABILITY 10 v e a rs  s ta tu te  o f  repose fo r  d e s ig n  p ro fe s s io n a ls

KANSAS

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

KENTUCKY 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY 

PROFESSIONAL LIABILITY 

LOUISIANA 

ALL TORTS

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

MAK-E

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY

2 vears from injury or discovery (reasonably ascertainable), maximum 
of 10 vears from the act; medical malpractice - maximum of 4 vears 
from act.

2 vears from injury discovery, maximum of 10 vears.

2 vears from injury discovery, maximum of 10 vears.

4 years

10 vears statute of repose for design professionals

1 vear: 5 vears for fraud. Accrues on discovery if fact of injury not 
reasonably ascertainable. One year from discovery but not more than 5 
years after act.

1..YW

2 vears 

ly ca rs

3 years

5 vears statute of repose for design professionals

1 vear for medical malpractice, but not more than 3 yrs. from date of 
injury.

1 vear 

1 vear

1 vear - sales.

10 vears statute of repose for design professionals
■

6 vears - all civil actions, except 2 vears for assault and battery, false 
imprisonment, slander, libel. 3 vears for medical malpractice.

2 vears 

6 vears

4 years

6



PRODUCT LIABILITY 

PROFESSIONAL LIABILITY 

MARYLAND 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY 

PROFESSIONAL LIABILITY

^ s g A C g g s e n s

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY 

PROFESSIONAL LIABILITY

MICHIGAN

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANT 

PROFESSIONAL LIABILITY 

MMEESQTA 

PERSONAL INJURY

10 ve3rs statute of repose for design professionals

6  v e a rs

3 vears for "all civil actions', except 1 vear for assault, battery, libel, 
slander and 5 vears from injury or 3 vears from discovery for medical 
malpractice.

3 vears 

3-jg.ars

4 years 

3 vears

10 vears statute of repose for design professionals

3 vears for torts, contract (personal injuries), replevin medical 
malpractice, assault, battery, libel, slander, false imprisonment.

3 vears (death must occur within two years of death-causing injury).

3 vears

ftygflTS

3 vears

6 vears statute of repose for design professionals

2 vears. except 1 vear for slander or libel. Medical malpractice claims 
subject to 6 vear statute of repose from date of occurrence. Fcr minors 
injured before 8th birthday, medical liability claims must be brought 
within 6 vears of event with exceptions of some claims brought after 
10th birthday and injuries to reproductive system.

3 vears (death must occur within two years of death-causing injury). 

3_y.?are

I x sais

10 vears statute of repose for design professionals

2 vears - medical malpractice and torts resulting in personal injury.

7



W R O N G F U L  D E A T H 3 vears from death, but no more than 6 vears after act or omission 
except, 2 years if medical malpractice

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY 

PROFESSIONAL LIABILITY 

MISSISSIPPI 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

MISSOURI 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY

MONTANA 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

NEBRASKA 

PERSONAL INJURY

fr.ygars 

4. years 
lycais
10 years statute of repose for design professionals

Reduced to 3 years in 1989 except 1 vear for assault, battery, maiming, 
false imprisonment, slander, libel and 2 vears for medical malpractice

6_year£

6 years 

<5.yeat$

6 vears statute of repose for design professionals.

5 vears for injury to person or rights of another (from discovery, if 
fraud, subject to 10 vear maximum, except 2 vears for libel, slander, 
assault, battery, false imprisonment, etc. and 2 vears for medical 
malpractice (from discovery if foreign object).

3 vears 

5 years

4 years

10 vears statute of repose for desig professionals

3 vears for actions on liability not founded upon an instrument; from 
discovery for medical malpractice except 2 years for libel, slander, 
assault, battery, false imprisonment or seduction and fraud or mistake.

2_mrs

2 vears

8 vears if written obligation or 4 years if contract for sale.

10 vears statute of repose for design professionals

4 vears for injury to rights not arising on contract (from discovery for 
fraud) except 1 vear from discovery for professional malpractice and I

8



year for libel, slander, false imprisonment, malicious prosecution and 2 
vears from act for other professional malpractice.

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

Nf y A M

PERSONAL INJURY

WRONGFUL. DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY

NEW HAMPSHIRE 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY

PRODUCT LIABILITY

PROFESSIONAL LIABILITY 

NEW JERSEY 

PERSONAL INJURY

W R O N G F U L  D E A T H

P R O P E R T Y  D A M A G E

2-YMis

ftycars

lY.«rs

4 years, but within 10 years of injury or first sale, or 2 vears from 
"being informed" if asbestos-related disease.

4 vears statute of repose for design professionals in cases of patent 
defects, 10 vears statute of repose in cases of latent defects.

2 vears except 3 vears from discovery if fraud or mistake. Four years 
after injury or 2 years after discovery, whichever occurs first. Statute 
does not run if injury concealed. Minors: statute does not run until age 
10 for brain damage or birth defects; if sterility alleged, statute runs 2 
years after discovery.

2-ysars

3 vears 

jLYsais

6 vears statute of repose for design professionals in cases of patent 
defects, 8 vears statute of repose in cases of latent defects.

3 years for all personal actions including medical malpractice (from 
discovery of injury and causal relationship).

3 vears

3 vears

Sales contract - 4 years

3 vears from injury, but not more than 12 vears after product left 
control of manufacturer. 12 year statute of repose held unconstitutional, 
Heath v, Sears. Roebuck & Cq, 464 A.2d 288 (N.H. 1983).

8 vears statute of repose for design professionals

2 vears for injury to person from wrongful act, neglect or default. Two 
years from accrual of claim (discovery).

2-years 

6,years

9



BREACH OF WARRANTY 

PROFESSIONAL LIABILITY

NEW-iMEXLQQ 

PERSONAL INJURY 

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY

PROFESSIONAL LIABILITY

PERSONAL INJURY

WRONGFUL B<£ATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

NORTH CAROLINA 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY 

PROFESSIONAL LIABILITY 

NORTH DAKOTA 

PERSONAL INJURY

W R O N G F U L  D E A T H

P R O P E R T Y  D A M A G E

3 vears for injury to person or reputation.

4 vears

4 years. Bui see, Chavez v. Kitsch. 374 P.2d 497 (1962) - court applied 
the 3-year period ia a personal injury action prosecuted under warranty.

10 vears statute of repose for design professionals

3 vears: 1 vear for assault, batter, false imprisonment, slander, libel; 2 
vears and 6 months for medical malpractice (from discovery for foreign 
object).

2 vears

3 vears

Sale - 4 years: Other - 6.year?

3 vears for injury to person or rights of another; accrues when injury 
was or should have been apparent. Three years from date of injury but 
not more than 4 vears after injury. Foreign object: 1 year from 
discovery, but not more than 10 years from last act. The North Carolina 
Court of Appeals upheld the constitutionality of the statute in Roberts 
v. Durham County Hospital Corp.. 289 S.E. 2d 875 (N.C. App. 1982)

2 vears

6 vears

4 years

6 vears: from initial purchase for use or consumption
I

6 vears statute of repose for design professionals

6 vears: 2 vears for libel, slander, assault, false imprisonment and 2 
years from discovery for medical malpractice

2 years

10 v e a rs  s ta tu te  o f  rep o se  fo r  d e s ig n  p ro fe s s io n a l'

6 vears



BREACH OF WARRANTY 

PRODUCT LIABILITY 

PROFESSIONAL LIABILITY 

-OHIO

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE

1.YMTS

10 vears in all product liability actions

10 vears statute of repose for design professionals

2 vears for bodily injury; 1 vear for slander, libel, malicious 
prosecution, false imprisonment and medical malpractice (maximum 4 
vears from occurrence); 4 years for fraud.

Z-Y.WS

2 vears: 4 years for recovery.

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY

2 vears: if contractual relationship; other - 2 vears. 

10 vears statute of repose for design professionals

OKLAHOMA 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY

2 years for injury to rights of another; 1 vear for assault, battery, libel 
slander malicious prosecution, false imprisonment. 2 vears fror 
discovery for medical malpractice.

Z.ygars 

ixqajS 

5 vears

10 vears statute of repose for design professionals

Q K ESQ S

"STATUTE OF ULTIMATE REPOSE" Notwithstanding other longer statutory provisions as a result of tolling
or delayed commencement or running of the statute of limitations, all 
actions for negligent injury to person or property must be brought within 
10 vears from the date of the act or omission complained of 
constitutionality upheld, Joseph v. Bums. Action accrues when injury 
manifests if injury not previously discoverable by exercise of due 
diligence, O'Gara v. Kaufman.

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY

2 vears: from discovery if fraud, deceit or medical malpractice (subject 
to 5 years max. unless fraud/deceit).

3 vears from death-causing injury.

$ years

4 years

PRODUCT LIABILITY 2 vears from date on which death, injury of damage occurs (from

11



PROFESSIONAL LIABILITY 

PENNSYLVANIA 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH O F WARRANTY

PROFESSIONAL LIABILITY 

RHODEISLAND

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH O F WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

SOLTH-CAJRQLm 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH O F WARRANTY 

PROFESSIONAL LIABILITY

SOUTH.DA.mTA 

PERSONAL INJURY

discovery if asbestos related), but not later than 8 years after first 
purchase of product.

10 vears statute of repose for design professionals

2 vears from injury or discovery. If filed after 4 years, claim will be 
defended and paid by Medical Professional Liability Catastrophe Fund.

?.ygarg
2_y$ars

4 years. But, 2 vears for third-party personal injury actions based upon 
warranty. See Salvador v. Atlantic Steel Boiler Co.

10 vears statute of repose for design professionals

10 vears for all civil.actions; 3 vears for.injuries to the person - from 
discovery for medical malpractice; 1 vear for actions for words spoken.

3 vears 

10 vears

4 years

Persoi 1 injury - 3 vears: Property damage - 6 vears: Statute 
of Repose - 10 vears from date of first purchase for consumption - 
unconstitutional, Kennedy v. Cumberland Co.. Inc.

10 vears statute of repose for design professionals

3 vears for injury to person or rights of another; 3 years from reasonable 
discovery if medical malpractice; 2 vears for libel, slander, assault, 
battery, false imprisonment,

3 vears
i

lysars 

3 years

13 vears statute of repose for design professionals

3 vears for personal injury; 6 vears for other injury to rights of another 
not arising on contract and for fraud; 2 vears for libel, slander, assault, 
battery or false imprisonment; 3 vears for legal malpractice. 2 vears

12



WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY 

PROFESSIONAL LIABILITY 

TENNESSEE 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY 

H

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY 

IZEAB

P E R S O N A L  I N J U R Y

from injuiy for medical malpractice.

3 vears 

6 vears 

&3HB

3 vears from injury, death or damage

10 years statute of repose for design professionals

1 vear from discovery for medical mapractice, not more than 3 years 
from date of injuiy.

lysar

3 years

4 .years

Governed by personal injury and property damage limitations periods but 
must be brought within 6 vears of date of injury, 10 years from first 
purchase or 1 vear of expiration of anticipated life of products; 
whichever is shorter.

4 vears statute of repose for design professionals

2 vears: 1 vear for malicious prosecution, slander, libel. Two years 
from occurrence (discovery-sec note below). Minors under 12: until 
14th birthday to file suit. Otherwise applies to all regardless of minority 
or disability. The Texas Supreme Court struck down the original 
interpretation of the stamte of limitations as unconstitutional, essentially 
changing Texas to a discovery rule state, in Meaglc v. Nelson. No. C- 
2576, slip, op. January 30, 1985); sgg.also Sax y,.Yptt4ler, 645 S.W. 2d 
661 (Tex. 1983).

2 years 

2 years

4 years

15 vears statute of repose fractions against manufacturers or sellers of 
manufacturing equipment.

10 vears stamte of repose for design professionals

4 vears for actions not otherwise covered; 2 years for civil rights 
actions; 1 vear for libel, slander, assault, battery, false imprisonment. 
Two years from discovery but not more than 4 years from act. Foreign

13



WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

VERMONT

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABHHTY

M f i j J A  

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY 

WASHINGTON 

PERSONAL INJURY

object or fraud: 1 year from discovery. Applies regardless of minority 
or disability. The minority provision was held unconstitutional by the 
Utah Supreme Court in Lee v. Dr. Lynn Craufin: Griffith v. Dr. J. 
Dallas Van Wagoner, nos. 20995, 21063, 90095, Utah Supreme Coun, 
Nov. 30, 1993. This reversed an earlier decision in Alien v. 
International Health Care, Inc.. 635 p. 2d 30 (1981)

2-vears

3 vears

4 vears

Governed by personal injury and property damage limitations periods, 
but must be brought within 6 vears of initial purchase or 10 vears of 
manufacture.

12 vears statute of repose for design professionals

3 vear from discovery; medical malpractice - 3 vears from incident or 
2 vears from reasonable discovery. .

2 vears

3 vears - Personalty. 6 years - Realty

4 vears

12 vears stamte of limitations from date of discovery for actions against 
architects, engineers and builders but not more than 10 vears after 
substantial completion 6 vears from date of completion for breach of 
contract or warranty, and 8 years stamte of repose for design 
professionals held unconstitutional in Condon v. Taggart Brothers Inc. 
(1989)

2 vears - 1 year for medical malpractice runs from date of discovery, not 
exceed 10 years from accrual of claim.

2 years

5-Vears

2 vears

No general product liability stamte of limitations. 10 vear stamte of 
repose for construction materials.

5 vears stamte of repose for design professionals

3 vears for injury to person or rights of another - fraud accrues on

14



WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY

ALL TORTS

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

M SCQNSIN 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY

WYOMfrTG 

PERSONAL INJURY

WRONGFUL DEATH

discovery; 2 vears for libel, slander, assault, battery, false 
imprisonment. Three years from injury or 1 year from discovery, but 
not more than 8 years after act. Fraud or concealment tolls statute. 
Foreign object: 1 year from discovery. The Washington Appellate Court 
has upheld the statute on constitutional ground. Duffv v. King Chiro 
Practice Clinic. 565 P.2d 435 (Wash. App. 1977).

2_ywrs

3 vears - Personalty 6 vears - Realty

1-y.gars

6 vears statute of repose for design professionals

2 vears within date of injury or discovery, whichever occurs last. In no 
event longer than 10 years after date of injury. Minors under 10: 2 
years from injury or by 12th birthday, whichever provides a longer 
period. Statute tolled for any period during which fraud or concealment 
prevems discovery.

4 years - Sales; 2 vears - Personal injury 

10 vears statute of repose for design professionals

6 vears for injury to character or rights of another; 3 vears from injuries 
to the person; 3 vears from injuiy or 1 vear from reasonably diligent 
discovery, subject to maximum of 5 vears from act for medical 
malpractice; 2 vears for intentional torts. Discovery rule adopted for all 
torts, Hansen .Robins •

3 vears

6.y<su~s

4 vears

10 vears statute of repose for builders malting improvements on real 
property. Actions arising betwen the 8th and 10th years are subject to 
a 3 vear statute of limitation. 6 vear statute of repose for actions brought 
against accountants, which may be extended to one year if harm 
discovered during the 6th year of the statute.

4 vears for injury to rights; 1 vear for slander, lib*', assault, battery, 
false imprisonment. Two years from injury but if discovered in 2nd 
year plaintiff gets 6 mos. extension. If discovered after 2 years, plaintiff 
has 2 years from discovery.

2 vears

15



P R O P E R T Y  D A M A G E I x c a r s

BREACH OF WARRANTY 4,Y?ars

PROFESSIONAL LIABILITY 10 vears stamte of repose for design professionals

NOTE: For more details on medical liability statutes of limitations, especially medical liability statute of 
limitation for minors, see ATRA's chart.

"Analysis of State Statutes of Repos'.” The American Institute of Architects State & Local Government Affairs, May 
1994.

Department of Health and Human Services, Agency for Health Care Policy & Research, Compendium of State 
Systems for Resolution of Medical Injury Claims, (1991).

"Product Liability at a Glance-1990, "Law and Economics Center, University of Miami, 1990.

"Report of the Joint Subcommittee Studying Statutes of Limitations and Accrual of Actions,’ HD 55, Commonwealth 
of Virginia, 1989.

Updated with materials from the American Ton Reform Association, Washington, DC, 1994. Compiled by Anne 
Allen, Legislative Director, May 1994.
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Carol R. Byayuk 
P.O. Box 171 

Togiak, AK 99678

1 4  1997

February 5, 1997

Representative Joe Green 
House of Representatives 
State Capitol 
Juneau, AK 99801-1182

Re: "Tort Reform"

Dear Representative Green:

No one expects to be a victim of an accident. It is always some other family that 
is involved in an accident. You never are prepared for the financial or emotional 
problems that follow.

My 15 year-old son is a victim of an accident. He was a avid basketball player 
and his high-school grades were excellent. Because of his accident, he can never play 
basketball again and his grades are below average and failing. He can never enjoy all the 
sports he enjoyed so much and will always walk with a limp.

I have been informed that the insurance companies are trying to get a bill passed 
in the Legislature that would reduce the rights of injured people. Although I do not think 
any new bills would affect my son because his accident already happened, I am worried 
about other people who might be injured later. I never really thought about these things 
before, but I would not want to see other people get cheated out of what is fair because 
insurance companies do not want to pay. Even if it is not perfect I believe in a system 
that allows injured people to get fair compensation.

Tort "reform" is an assault on our civil juries by the insurance companies. Please 
vote against tort reform, a vote against tort reform is a vote for the people.

Sincerely,

Carol R. Byayuk



FEB-19-97 WED 07:39 ASSOC. GENERAL CONTRACTRS FAX NO. 562-6118

ASSOCIATED GENERAL CONTRACTORS of ALASKA

4041 B STREET • A N C H O RA G E , ALA SK A  99503 
P.O. BOX 240609 • A N C H O RA G E , A LA SK A  99524-0609 
TELEPH O N E (907) 561-5354 • FAX (907) 562-6118

18. February 1997 

To
The Honorable Joseph Green 
Chm. House Judiciary Committee 
House o f Representatives

Subject: SS HB 58 "TORT-reform"

Dear Representative Green:

Please be advised that AGC of Alaska supports the sponsor su b stitu te  
version of th is  b i l l  as i t  is  now in your committee. Please enter th is  
le t te r  into the committee record.

S incerely,

Juneau, AK. FAX 1-907-465-4316

Heinrich Springe' 
Exec. Director

FA IRBAN KS 
P.O. BOX 60005 • FA IRBANKS , A K  99706 

(907)452-1809

SO LDO TNA  
P.O. BOX 350 • SO LDO TNA , A K  99669 

(907)262-2485
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ALASKA LAUNDRY INC.
1114 GLACIER AVE.
JUNEAU, AK 99801

REP. BRIAN PORTER
ALASKA HOUSE OF REPRESENTATIVES
JUNEAU. AK 99801

FEBRUARY 20, 1997

RE: HB 58

DEAR REP PORTER,

WE ARE A SMALL FAMILY OWNED LAUNDRY AND DRY-CLEANING BUSINESS 
THAT HAS BEEN IN BUSINESS IN ALASKA FOR OVER A CENTURY. HAVING JUST  CLOSED 
OUR COMPANY BOOKS FOR LAST YEAR I AM QUITE AWARE OF THE COST OF LIABILITY 
INSURANCE. I APPLAUD YOUR EFFORTS TO BRING SOME SANITY TO TORT LAW AND 
HOPEFULLY SLOW THE RISE IN OUR INSURANCE PREMIUMS IF NOT REDUCE THEM.

BEYOND JUST THE COST OF INSURANCE THERE ARE THE COSTS INCURRED IN 
TRYING TO TORT PROOF OUR BUSINESS. IT IS A REAL SHAME WHEN MANY BUSINESS 
DECISIONS ARE DRIVEN BY EXPOSURE TO LIABILITY AND NOT ECONOMICS. WHERE 
FEAR OF FRIVOLOUS LAWSUITS OVERRIDES THE DESIRE TO EXPAND SERVICES AND 
PRODUCTS. THE ONLY WINNERS IN THE PRESENT SYSTEM ARE THE SHYSTER 
LAWYERS AND A FEW OF THEIR CLIENTS. THE REST OF THE PUBLIC ONLY GETS TO 
PAY FOR THEIR OUTRAGEOUS AWARDS. PLEASE BRING SOME SANITY TO THE 
SYSTEM AND PASS OUT TORT REFORM THIS YEAR.

SINCERELY YOURS,

E. NEIL MACKINNON 
PRESIDENT

CC. REP JOE GREEN 465-4316
REP CON BUNDE 465-3871
REP NORM ROKEBERG 465-2040
REP JEANNETTE JAMES 465-2381
REP ERIC CROFT 465-4419
REP ETHAN BERKOWITZ 465-2137
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oNITED 
INSURANCE

February 20, 1997

H e p .  J o e  G r e e n  

L e g i s l a t i v e  O f f i c e  B u i l d i n g  

J u n e a u ,  A l a s k a  9 9 8 1 1

He: H B  58 : T o r t  R e f o r m

D e a r  R e p .  G r e e n :

I understand that HB 58, Tort Reform le g is la t io n  i s  up for con­
sideration  again thiB year and is  scheduled to  come before the 
House Judiciary Committee tomorrow, Feb. 21st and Monday, Feb. 
24th.

The ever increasing cost o f personal injury casea and the unpre­
d ic ta b il ity  of ju ries  in awarding damages has had a huge impact 
on small business in Alaska. I nee i t  in my business, e sp ec ia l­
ly  when insurance companies are reluctant to  quote on l i a b i l i t y  
insurance where there i s  any product l ia b i l i t y  involved. I f  
they do quote, the premium i s  high, and in  many cases they refuse  
to  quote. T.iis makes i t  d i f f ic u lt  for the small business per­
son.

I understand th is  b i l l  does not lim it economic damages such as 
medical c o sts  and lo s t  wages, but i t  does put a reasonable cap on 
additional awards for damages such aB pain and su ffer in g . I 
think th is  b i l l  w ill  make the c iv i l  ju stice  system more fa ir ,  
e f f ic ie n t  and le s s  c o st ly .

The b i l l  may not lower the cost of insurance in a l l  cases, but I 
do think i t  w ill  help with the a v a ila b ility  of insurance, espe­
c ia l ly  product l ia b i l i t y  coverage.

S in cerely ,

P . O .  BO X  3 3 5 1 9  

J u n e a u . A l a s k a  9 9 8 0 3  

( 9 0 7 )  7 8 9 - 5 2 0 8  

FAX: ( 9 0 7 )  7 8 9 - 1 8 5 8

D a v e  M o e

1
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a memo from 
David Murrow

M E D A

Dale: Thu, Feb 20, 1997 3:44 PM 

To: Rep. Joe Green 

RE: Tort Reform Bill 

Dear Joe:

I’m sure you agree that the Tort Reform bill is one ol Ihe most importanl facing 'he legislature this year. From what I 
can tell, Rep.Porter’s bill is a winner. I urge you lo vote for it, as I’m sure you will.

Please give my warmest regards lo Jeanne.

Murrow Media ■ Box 93056 • Anchorage, AK 99509 • 907/522-1500 • FAX 522-1513 •murrow@alaska.net

mailto:murrow@alaska.net


FROM : > KENAI ELECTRIC COMPANY < PhJNE NO. : 9072833506 Feb. 23 1997 04:53PM P01

A l a r m s  • •  B u r o l a h , F i r e
INTKHOOM -  TE LEPH O N E 

283-4012
Your Fuff Lino Electrical Supplier 

2*3-4275
L i g h t i n g  F i x t u r e s  -  S h o w r o o m  

R e s i d e n t i a l  -  C o m m e r c i a l  
283-4038

February 20, 1997

To: Representative Joe Green
Re: HB58 - Tort Reform

Dear Sir:

For the good of every citizen of the State 
of Alaska, as well as every small business, 
we support HB58.

This year we hope you can pass this bill, 
veto-proof.

Sincerely,

Glenn J. Kipp
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NORTHERN PERFORMANCE
f f i u s a r n n m a a a s ; Tet«phone 907-822-3545 

Fax $07-822-3565a.maB *
S.R.
Ml 44 TakHwy
Qatar*, AX,

FckniKy 20, 1997 

Rep. Brian Porter
cc. NFIB/AUaka's side kgiateiiYO office

Dear Representative,

Northern Performance is a small business in the. Copper River Basin. We arc an 
authorized Polaris deffryfrip, handbag snowmobiles and atv/g. Our 1996 sales were 
5835,000. Our customer base is spread throughout Alaska, from the Canadian Boarder to 
Takotaa, and Valdez to Doha Junction. We have no employees, the business is run by 
myself, and my husband Grant WIBiamson Jr. aka Thumper.

We fed that die HB 58: Tort Reform is vital to the continued success o f small businesses 
like our own. Operating a business in die AlasJcan bush is struggle enough without die 
threat of loony, our hud canted livelihood to a lawsuit, because some person felt the need 
to sue. Lawsuits in this day and age are entirely out o f hand. No person should be entitled 
to nvSHons in damages became they refuse to accept responsibility for their own actions.

Tha&k you for your time and attention to this matter.

Sincerely

JuHo WWmmoo 
Owner

JW/jw
fc/NFIB



P.O. Box 170, Haines, Alaska 99827 • Ph. 907-766-2491 • Fax 907-766-2409 
E-Mail: RaftAlaska@eworld.com

Chilkat Guides, Ltd.

To; Rep, Brian Porter, and the members of the House Judiciary 
C o m m ittee

RE; HB58

Dear members o f  the com m ittee,

Tort reform is long over due! The present system and it's 
uncertainty is dragging us all under in an avalanche o f insurance and 
legal costs. Those costs are added to everything w e buy and sell, 
reducing everyone's ability to invest in worthwhile enterprise.

N o  one argues with the necessity to defend the interests o f an 
injured person, but our system  is now so askew that w e have created 
a society  that thrives on law suits.

P lease pass HB 58 as a first step in reigning in the runaway train 
* before it plunges over the edge.

Thank you

mailto:RaftAlaska@eworld.com


HORSE-DRAWN CARRIAGE CO., INC.
P.O. Box671316, 22012 Blair Ave. Chugiak, Aiaska, 99567 

(907) 688-6005, Fax 688-1218 
Internet: http://www.goworldnet.com/carriage.htm

FEBRUARY 20,1997

Rep. Joe Green;

I urge you to continue your efforts in tort reform in HB 58. As a small business owner, with very little or no 
profit margin, liabiltiy insurance is a major expense item. Since our state doesn't have Equine Liability Law our 
business is constantly exposed to protential law suits.

We have been doing carriage rides in downtown Anchorage since 1983. We do approximately $100,000.00 
worth of sleigh, hay and carriage rides annually, and typically spend $10,000.00 to $20,000 more than that. I 
spend .ipproximately $10,000.00 a year for liability insurance alone.

I find it appalling that our laws and lawyers representing those laws continue to feather their nest by supporting 
long drawn out trials and expensive litigation that only the big companies and very rich can afford. Please 
continue the fight to help small businesses in Alaska.

Jon Nauman, President

http://www.goworldnet.com/carriage.htm
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WASILLA REALTY □1P.O . BOX 8 7 0 2 3 7  
Wasilla, A laska 9 9 68 7  
Office: (9 0 7 )3 7 6 -5 3 4 6  
Fax: (9 0 7 ) 3 7 3 -2 55 3

Saturday, February 22, 1997 7:44 AM

Alaska S tate Legislature 
Juneau, Alaska

Dear Members of the Alaska House of Representatives:

We appreciate of all your efforts with respect to tort reform.

Wasilla Realty w as formed in 1960. It h a s  b een  su ccessfu l and a corner ston e in the 
Mat-Su Valley real esta te  industry. W asilla Realty h a s b een  active in the developm ent 
in both the City of Wasilla and Mat-Su Borough. I w as m ayor of W asilla during the 
1980’s. I am  an informed leader in this state.

During my 50+  years I have s e e n  m any in stan ces of the threat and actual frivolous 
lawsuits. I have a lso  see n  court aw ards of "dam ages" beyond reason. I have been  
concerned for many years about the run-away legal system  and the extrem e hardship 
that it has ca u sed  small b u sin ess ow ners like m yself.

It is important to the next generation that w e control the legal system  before it strangles 
small b u sin ess. P lea se  do everything you can to p a ss  HB 58 -- NOW. W e w ere sc  
c lo se  during the last leg islative se s s io n . Many A laskan sm all b u sin ess  w ere very 
disappointed with the Governor’s veto of tort reform. Let’s  p a ss  the bill a s  it currently 
read.

It is in the b est interest of Alaska to p a ss  HB 58.

Sincerely,

Harold S. N ew com b, Owner 
Wasilla Realty  
Wasilla, Alaska
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907-243*5525 
800-433-9114 

FAX 907*243*8311 
E-mail: kelchum@alaska.net

Rep. Joe Green 

2-21-97

MAIL: P.O. BOX 190588 ANCHORAGE. ALASKA 99519-0588
On the North Sho re  o f  Lake Hood

Dear Congressman Green,

We support HB 58 regarding Tort Reform. The escalating costs of 
litigating and the awards for aviation accidents continue to 
hamstring our industry.

It has become increasingly difficult to factor our costs due to the 
unpredictable insurance rates. Currently the market of available 
insurances are so limited that many small operators are being 
forced out of business or are uninsuring.

This added cost effects all other aspects of our business. This 
fluctuating cost detracts from maintenance, pilot training, new 
equipment acquisitions, payrolls, etc.,etc.

We support protecting the traveling public with liability coverages 
comparable with the rest of the country.

ACVB

Home Page- htlp:/Avww.ala$>Q not/-k0lchum/KETCHUMFLYINALASKA.hlml 
HELP PROTECT OUR WILDERNESS RESOURCES 

FISHING - LODGES - CAMPS • CHARTER - CONTACT - RIVER FLOAT TRIPS - BOATS • MOTORS • RUBBER RAFTS

mailto:kelchum@alaska.net
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CHAPSHEL CORPORflFIOgiS
Channel C onstruction, Inc. W.R. Tonsgard Logging and Lumber, Inc. 
Channel Landfill_____________  Channel Equipm ent R ental, Inc.

W.R. "ShortV' Tonsgard, C hairman o f the B oard '

The H onorable J o e  Green  
Chairman, H ouse Judiciary C om m ittee  
A laska S ta te  H ouse o f R epresen tatives  
Jun eau , A k 9 9 8 0 1

Dear R ep resen tative Green:

P lease be advised  th at Channel Corporations supp orts H ouse Bill No. 5 8  
regarding tort reform.

Channel C orporations is four fam ily-ow ned and -operated b u s in esse s  w hich  
have b een  in operation for m ore than  2 0  years. T he b u s in esse s  provide d iverse  
serv ices  su ch  as d isposal o f garbage refu se, refuse and so ils  incineration, 
com m ercial and residential construction  and dem olition, a logging and saw m ill 
enterprise, and equipm ent rental, serv ice  and sa le s .

The ever-increasing c o s t  o f personal injury c a s e s  and th e  unpredictability of 
juries in aw arding d am ages have had a huge im pact on sm all b u sin ess . W e 
b elieve  th is very  im portant bill can control th e se  c o s t s ,  w hile assuring  
appropriate com p en sation  for person s injured through th e  fault o f o th ers. W e 
believe  the legislation  m ak es the civil ju stice  sy s te m  m ore fair, m ore effic ien t  
and le s s  co st ly .

I w ould  very  m uch appreciate your support o f  H ouse Bill No. 5 8 . Thank you .

Very truly yours,

(907 ) 780-4288 • Fax 780-6336 • 5 6 0 0  Tonsgard Court • Juneau. Ausska 99801
This natural product Is from a renewable resource



C I T Y  O F  S E W A R D

P.O. BOX 167
SEWARD, ALASKA 99664

February 18, 1997

•  Main O ffice (907 ) 224-3331
•  Police (9 0 7 ) 224 -3338
•  Harbor (9 0 7 ) 224 -3138
•  Fire (907 ) 224-3445
•  Fax (907 ) 224 -3248

Representative Brian Porter 
Alaska State Legislature 
State Capitol 
M/S 3100
Juneau, Alaska 99801 -1182 

FAXED & MAILED 

Dear Representative Porter:

The City of Seward continues to support your tort reform legislation, including the revisions to-date. 
Municipalities and taxpayers are deeply impacted by rising costs associated with claims. Since 
1986. insurance and claim costs have been a major factor in municipal tax increases and have, in 
some cases, influenced communities to limit or eliminate recreation and other public services.

We are concerned for our youth, yet due to the increase in public liability, municipalities are 
reducing and/or eliminating recreational facilities and activities, such as skateboard parks, that would 
provide our youth with constructive activities instead o f idle time which causes many o f our youth 
to get in trouble in their communities.

The City supports tort reform legislation that will:

► Relieve hospitals o f liability for negligent acts o f an emergency room contract physician if  
the doctor carries malpractice insurance.

► Decrease the statute of limitations Ifom 6 to 3 years for contract disputes, attorney 
malpractice and damages to personal property.

► Set a “statute o f  repose" which is like a statute o f  limitations, at 8 years for damages caused 
by exposure to hazardous substances, defective products or fraud. Tne limit is currently 15 
y'xirs.

► Establish a pilot program for alternative dispute resolution.

► Cap a punitive damage award by tying it to the compensatory award in the case, with limits.



REPRESENTATIVE PORTER 
Tort Reform Legislation 
Page 2

We should work together to provide services the public wants in the safest, most cost-efficient 
manner. High insurance premiums and claims interfere with local government’s ability to do our 
part o f the job. We all want to do more for our citizens, but must not be afraid to provide needed 
services like skate parks because o f punitive legal actions.

Thanks for your help!

Sincerely,

City of Seward

Ronald A. Garzini, 
City Manager

RAG:rg

cc: Governor Tony Knowles
Senator John Torgerson 
Representative Gary Davis 
Seward Mayor and Council Members 
Alaska Municipal League
Alaska Municipal League Joint Insurance Association
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OUNALASHKA
C O R P O R A T I O N

February 21,1997

Representative Brian Porter 
Alaska State Legislature 
State Capital, Room 118 
Juneau, AK 99801-1182

Dear Representative Porter:

The Ounaiashka Corporation is a small village corporation in the land leasing business.

We are very supportive of HB58 for several reasons.

1. It puts a reasonable cap on punitive damages.

Almost all small businesses do not have insurance that covers punitive damages, 
therefore the outrageous award’s being given can put a small business out of 
business.

2. It will most certainly keep nuisance lawsuits out o f the coun system.

3. I also believe that the legal cost per case will decline and therefore keep some 
cost control on insurance costs.

Please keep this bill on track and persuade the Governor to sign it this time.

A Real Fstatc and D evdop in»n t Company 
(987) 381-1276 ■ FAX (907) 381-1*96 

P.O . Bux 149 - l/nx la tka AK 996834)149
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STUTZMANN ENGINEERING ASSOC., INC. 
P.O. BOX 1429 

FAIRBANKS, ALASKA 99707 
(907) 452-4094

February 20, 1997

House Judiciary Committee 

Re: HB 58, Tort Reform

Dear Sir:

Please support HB 58, the tort reform bill.

We are a small engineering firm and while we have not had 
legal problems, I do think there should be a limit in per­
sonal injury cases, especially where a plaintiff sues a 
firm that many not be even remotely connect with the injury. 
You will still be required to hire an attorney and defend 
yourself, which adds to the cost of business.

There should also be a time limit. Someone who sues years 
and years later should not be allowed to do so.

Many times an insurance company will pay just to get rid 
of the nuisance, which in turn makes business costs go up.

Lost wages and medical costs are not limited by this bill 
so please support it.

Sincerely,

P a u l  E . S t u t z m a n n ,  P r e s i d e n t



■ H H B n D H E tm

Alaska State Legislature

Official Business \  State Capitol
Fax: (907) 465-3472 Juneau, AK. 99801-1182

(907) 465-3720

Speaker of the House of Representatives

February 19, 1997

(907) 465-2689

Mr. Willem S. Van Hemert 
CRW Engineering Group 
3900 Arctic Blvd., Suite 203 
Anchorage, AK 99503-5781

Dear Mr. Van Hemert:

Although I look forward to meeting with constituents and friends, sometimes the busy 
schedule here in Juneau and last minute changes make that impossible. I sincerely 
appreciate your taking the time to stop by and am glad that you were willing to meet with 
my aide, Judi Jordan, when I couldn't be there.

From what Judi tells me, the Alaska Professional Design Council emphasizes its support 
for a change to the Statute of Repose to 8 years as presented in Rep. Porter's bill as well as 
the mandatory arbitration provision in the Governor's version. In addition, she mentioned 
the need to extend the AELS for 6 years and to change the Mining Engineer position to a 
non-designated position. I will keep in mind AELS’ desire to add the Landscape Architects 
for licensing under the AELS and the need for changing the current examiners position to 
an Executive Director position as well. Your position statement is very helpful, and I will 
refer to it often and the various issues come up during the session.

Again, I would like to thank you for bringing your concerns to my attention. I hope tnat 
you will continue to let me know the issues that are important to you. Whenever I can be 
of help, please feel free to call on me.

SPEAKER OF THE HOUSE 

GPtjmj

cc: Representative Brian Porter - re: HB 58



Dan F. Kennedy, CPA, MBA and Janet C, Kennedy CPA 
Lakeview Professional Building 
851 E. Westpoint Dr.. Suite 108 Internet
Wasilla, Alaska 99654

Internet Home Page: http://www.corecom.net/~kennedpp 
Internet Email Address: kennedpp@corecom.net

work phone: 907.376-1272 
fax: 907.373-1272

February 2 2 , 1 9 9 7

T o: R e p r e s e n t a t iv e s  o f  t h e  A la sk a n  L e g is la t u r e

Re; S u p p o r t  o f  HB 5 8  -  T o rt R eform

Thank y o u  for your hard work on HB 5 8 . We a p p rec ia te  all o f your e ffo r ts  
with help ing A laskans c r e a te  a sen s ib le  to r t fram ew ork .

K ennedy & Co. LLC is a fam ily o w n ed  certified  public a cco u n tin g  firm. We 
se r v e  m any sm all b u s in e s s e s .  K ennedy & Co. LLC is a sm all firm th a t  
em p h a size s  th e  supp ort o f  em erg in g  b u s in e s se s .

T he fu tu r e  o f  e c o n o m ic  e x p a n s io n  and c h a n g e  will be fu e le d  by su ch  
e m e rg in g  b u s in e s s e s .  T h e s e  s u c c e s s fu l  e n tr e p r e n e u r s  are fea rfu l o f  
law yers (tru ly ) and o f  th e  cu rrent to r t  s y s t e m . P lea se  c h a n g e  it. In our 
d isc u ss io n s  w ith  c lie n ts  th e r e  is o v erw h elm in g  su p p o r t  for  to r t  reform . 
Just d o  it! - is th e  m e ssa g e  from small b u sin ess  and K ennedy & Co. LLC.

P lease app rove HB 5 8 .

S in c e r e ly ,

Dan F. Kennedy CPA, MBA and Jan et C. Kennedy CPA

http://www.corecom.net/~kennedpp
mailto:kennedpp@corecom.net
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217 Second Street, Suite 200 » Juneau. Alaska 99801 ■ Tel (907)586-1325. Fax (907)463-5480

February 21,1997

Representative Brian Porter 
Alaska State Capitol 
Juneau, AK 99801-1182

Dear Representative Porter,

Last year the AML urged tire implementation of the Tort Reform bill. The AML 
continues its support o f the adoption o f a meaningful tort reform bill.

Municipalities have considerably broader liability exposures than almost any private 
business because of the extremely broad nature o f municipal services and public safety 
responsibilities. Also, municipalities arc seen as “deep pockets”, however, a municipality 
must pass costs on to residents directly through taxes. It is clearly in the interest of 
residents of municipalities to reasonably limit their municipality’s liability exposures.

Much o f what SSHB 58 (JUD) proposes for general liability is similar to the way the 
Workers Compensation laws works, i.e. by more clearly defining liability and remedies, 
injured workers are more effectively served and protracted and expensive legal processes 
are kept to a minimum. The Workers Compensation laws were established because the 
existing process was too costly, complicated, and ineffective. It ia time to apply sin'ilar 
principles more broadly to tort reform.

The AML Legislative Committee has not reviewed the provisions of the bill and may 
comment on specific provisions at a later date. Please keep the AML informed of any 
issues specifically relevant to municipalities and the AML will be pleased to continue to 
participate in the process.

Executive Director

CC: AML Legislative Committee
C:Legcomin:297tomcformht>5&

• j  ALASK A v ' 
MUNICIPAL 

'LEAGUE

Member o f the National League of Cities and the National Association o f Counlles
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NORTHERN PERFORMANCE
7WUjt*y 4  JULIE mtlA llMoN 
8.TO11

Ttfepbone 607-822-3545 
f*x 807-822-358S

S.R.BM300 
Ml. <4 To* Hay Qttae4.Mxmm

Fcbnury 20,1997 

Rep. Brian Porter
cc. NtTB/Alwka'e stale leggdaixvc office

D ev  Repsrwkatalive,

Northern Performance is a small business in the Copper River Baain. We are an 
authorized Polara dealership, handling snowmobiles and atVs. Our 1996 sales were 
$835,000. Our customer base is spread throughout Alaska, from the Canadian Boarder to 
Takotos, and Valdez to Delta Junction. We have no employees, the business is run by 
myself, and my husband Grant WtQiarason Jr. aka Thumper.

We fbe 1 that the HB 58: Tort Reform is vital to the continued success of small businesses 
Hkc our own. Operating a bunneM in the AUskan bush is struggle enough without the 
threat o f  losing our hard earned livelihood to a lawsuit, because some person felt the need 
to sue. Lawsuits in tin  day and age are entirely out o f  hand. No person should be entitled 
to mSioas in damages because they refuse to accept responsibility for their own actions.

Thank you for your time and attention to this matter.

Sincafefy

JuBo Wttamsan 
Owner

JW/jW
fc/NMB



CORDOVA OUTBOARD, INC.
P. 0. BOX 960
CORDOVA, ALASKA 99574-0960

FEBRUARY 20, 1997

REP. BRIAN PORTER 
ALASKA STATE CAPITAL 
JUNEAU, ALASKA 99801

REPRESENTATIVE PORTER:

WE ARE A SMALL MARINE AND AUTO PARTS CORPORATION THAT DOES 
SERVICE WORK ON BOATS IN OUR AREA. WE SUPPORT HB 58: TORT 
REFORM. TORT REFORM IS VERY IMPORTANT TO THE SMALL AND 
INDEPENDENT BUSINESS COMMUNITY. WE REPRESENT THE ECONOMIC 
BACK BONE OF OUR NATION. PLEASE CONTINUE TO WORK TOWARD 
PROTECTING US IN COURT AGAINST THE EVER INCREASING COST OF 
PERSONAL INJURY CASES AND THE UNPREDICTABILITY OF JURIES IN 
AWARDING DAMAGES WHICH HAVE HAD HUGE IMPACT ON SMALL 
BUSINESS.

SINCERELY,

v.,

PATSY FISHER, SECRETARY

REP. JOE GREEN 
REP. CON BUNDE 
REP. NORM ROKBBBRG 
REP. JEANNETTE JAMES 
REP. ERIC CROFT 
REP. ETHAN BERKOWITZ



SOUTHEAST MARINE
5306 HALIBUT PO INT ROAD 

SITKA , ALASKA 99835 
(907) 747-6786 FAX (907) 747-6062

February 20, 1997

Rep. Brian Porter 

RE: HB 58 Tort Reform 

Dear Mr. Porter;

I own a marine business here in Sitka and in Juneau. I wholeheartedly support your Tort 
Reform Bill HB 58. This bill will assist in keeping the cost of doing business down for 
insurance and unduely high damages awarded to unscrupulous people.

Sincerely,

SOUTHEAST MARINE INC.

Owner



FEB-21-97 SAT 6:48 PH C. D. F. U. FAX NO. 9074243430 P.

C o r d o v a  D i s t r i c t  F i s h e r m e n  U n i t e d

Celebrating 62 Years of Service to Commercial Fishermen in Co^Jova, Alaska 
P.O. Box 939 Cordova, Alaska 99574 / Telephone (907) 424-3447 / Fax (907) 424-3430

February 21,1997

Oral testimony given to House Judiciary Committee re: HB 58 (Tort Reform)
Sent via facsimile to (907) 465-4316

Good afternoon. Mr. Chairman and committee members, my name is Chcri Shaw. I hold the position of 
executive director for Cordova District Fishermen United and occupy the chairmanship of the tort reform 
committee for United Fishermen of Alaska. I will be speaking on behalf of both organizations today.

Neither CDFU nor UFA support HB 58. The punitive damage portion of this bill we find to be the major 
problem in the drafting. Section 9 states punitive damages will not be awarded, “ unless supported by clear 
and convincing evidence of malice or conscious acts showing deliberate disregard of another person by the 
person from whom the punitive damages are sought." To prove clear and convincing malice in court is 
almost an impossibility.

In discussing HB 58 with other UFA committee members, it was decided that if this bill were to pass as 
is, it would open the door for Exxon in the appellate court. Exxon’s attorney’s will cite the legislation as 
support for their argument that the punitive damages award in this case is a violation of public policy. Even 
without a retroactive clause, this argument can and will be used by their counsel.

We would like to recommend language to be included in this bill making an exception for damage co 
natural resources. Three to four times the amount of compensatory damages or $300,000 to $600,000, 
whichever is greater, will not be sufficient in punishing for a disaster such as the Exxon Valdez incident. 
This type of natural resource disaster effects so many people for a veiy long time and should not be held to 
the confines of the punitive portion of this bill. We wouldf be happy to lend support in the drafting of such 
an amendment.

May I direct you to Section 10 (d) which states “If a person receives an award of punitive damages, the 
court shall require that 50 percent of the award be deposited into the general fund of the state.” If you read 
the sponsor statement which accompanies this bill, Representative Porter states that a consulting firm 
reported in 1992 that “only about 50 percent of damage awards of some $132 billion nationwide went to 
the injured party. The remaining 50 percent went to the cost of litigation and attorney fees. From the 
foregoing, it is apparent that if the tort system is judged as a method of compensating accident victims for 
their losses, it is both inefficient and unfair. Inefficient because only about half of the cost goes toward any 
form of compensation for victims. It is unfair because many injured victims receive insufficient 
compensation to no compensation at all.’’ If Rep. Porter sees this as unjust, how can he draft in his bill that 
the State will receive 50 percent of punitive damage awards. Do attorney fees and litigation costs come 
from the remaining 50 percent of the victims share? This seems to me to be more unfair than the status 
quo.

Mr. Chairman and committee members, please take this testimony into consideration when voting on this 
bill. I urge you not to pass this out of committee. 1 will be happy to answer any questions you may have. 
Thank you for the opportunity to testify.

Sincerely,

Cheri Shaw, Executive Director 
Cordova District Fishermen United
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SPONSOR STATEMENT  
OF

SSHB 58 (JUD): Tort Reform Bill

M any ind iv idu als and businesses have already experienced the nightm are of 
litigation that drags on for years and the h igh  legal costs that go  w ith  them. 
Law suits in this country have proliferated. Litigation has becom e an  
industry. C ontingent fee contracts g ive up to 40% of injured victim s' dam age 
recoveries to trial law yers. The incentives to create the m ost litig ious society  
on earth are firm ly in place. A s a consequence, the cost of liability insurance 
has becom e unaffordable to m any. In som e areas o f this state, there are no 
dom estic insurance com panies w hich w ill write a liability insurance policy  
for any price. Across the country, and throughout Alaska, there is an outcry 
for reform ing our civil justice system . Ordinary people and businesses of all 
sizes seek  relief from  a flaw ed  system . Consistent w ith  the foregoing, a more 
efficient and fair m ethod o f com pensating w rongly injured victim s m ust be 
crafted and m aintained.

Tilinghast, a consulting actuarial firm reported in 1992 that only about 50% of 
dam age aw ards o f som e $132 billion nolionw ide w ent to the injured party.
The rem aining 50% w ent to the cost o f litigation and attorney fees.
From the foregoing, it is apparent that if the tort system  is judged as a m ethod  
of com pensating accident victim s for their losses, it is both inefficient and 
unfair. Inefficient because only about half o f the cost goes toward any form of 
com pensation for victim s. It is unfair because m any injured victim s receive 
insufficient com pensation  to no com pensation at all.

In contrast w ith  the foregoing deficiencies, the workers' com pensation  system  
returns about 70% o f the workers' com pensation insurance prem ium  dollars 
to the injured party. The efficiencies enjoyed in the health insurance 
industry are even  higher, w ith  about 85% of health insurance prem ium  
dollars being returned to the beneficiary. The m ost efficient o f them all is 
Social Security, w ith  99% o f social security taxes collected being returned to 
the beneficiaries o f that system . The relative certainty o f recovery, and the 
certainty in the am ount of recovery under these system s, stands in  stark 
contrast to the uncertainties inherent in the litigation o f claim s and defenses. 
The absence o f uncertainty and h igh  costs of litigation in these alternative



system s m akes clear that there is a com pelling need  for substantial reforms in 
the c iv il justice system .

A  m ore specific statem ent o f legislative intent is found in Section 1 of the Act. 
This A ct addresses m any of the areas w hich  m ust be reform ed if w e  are to 
create an environm ent w hich  is conducive to rational econom ic  
developm ent, a positive business clim ate, the creation o f jobs, and a higher 
standard o f liv in g  for all Alaskans. We are all personally responsible for the 
attainm ent o f these goals, and w e  are all personally accountable if w e fail.
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Sectional Summary 
of

SSHB 58 (JUD)

An Act Relating to Civil Actions

Section 1. L egislative intent. This section generally sets forth the legislative  
intent of this Act.

Section 2. M inor consistency change. This section clarifies that no change is 
being m ade to the Alaska Banking Code by the change in Section 23 o f this 
Act, relating to a floating interest rate on judgments.

Section 3. Certain property actions to be brought in six years. This section is 
taken verbatim from the report of the Governor's Task Force on C ivil Justice 
Reform ("Governor's Task Force"). It removes the existing six year statute of 
lim itations for recovery of, or damages to, personal property, and reduces it 
to 2 years in Section 7.

Section 4. Contract actions to be brought in three years. This section is taken 
verbatim  from the Governor's Task Force report. It adds a new  section which  
im poses a three year statute of limitations on contract actions, thereby 
reducing it from the existing six year statute of limitations.

Section 5. Statute of repose of eight years. This section adds a new  section  
w hich generally im poses an eight year statute of repose.

In this section, the statute of repose in design and construction cases j
begins to run on the earlier of the date of substantial com pletion of a 
construction project or of the last act alleged to have caused the personal 
injury, death or property damage. This changes existing law by reducing the 
time to bring an action from 15 years to eight.

In m edical malpractice cases, the statute of repose is tolled until the 
actual discovery o f a foreign object in the body of the injured person.

This section does not apply if the cause of action resulted from:
(a) intentional or reckless disregard of plans and 

specifications or building codes in the design-construction area;
(b) hazardous waste exposure;
(c) intentional act or gross negligence;
(d) fraud or fraudulent misrepresentation; |



(e) breach o f express warranty or guarantee;
(f) a defective product;
(g) intentional concealm ent o f facts;
(h) w here a shorter statute o f lim itations applies.

Section 6. Lim itation o f actions against health care providers. This section  
am ends AS 09.10 by add ing a new  section. It generally requires that actions 
for m edical malpractice in vo lv in g  children under the age of six at the time of 
the alleged negligent act or om ission  be brought before the child's eighth  
birthday, including actions involving birth injuries. This statute is tolled in 
cases where fraud or collusion , or intentional concealm ent o f  facts can be 
show n. It is also tolled until the actual d iscovery of a foreign object in the 
body o f the injured person.

Section 7. Actions for torts, for certain statutory liab ilities, and against peace  
officers and coroners to be brought in two years. This section am ends AS 
09.10.070(a) by including in the two year statute of lim itations actions for 
recovery of, or dam ages to, personal property. Such actions previously  were 
lim ited to a six year statute of lim itations under AS 09.10.050. The report of 
the Governor's Task Force recom m ended this reduction.

C  This section also elim inates the conflict betw een exisiting
~s subsections AS09.10.070(a)(2) - (3) w ith AS 09.10.090, to make clear the shorter 

j statute of lim itations of AS 09.10.090 controls in cases involving penalties and  
L forfeitures to the state.
r  Language is added indicating that ordinary negligence and other

•1!> non-intentional actions are covered by the tw o year statute o f lim itations.

Section S. N on econ om ic dam ages. This new  section replaces an earlier 
-version of this statute pertaining to noneconom ic dam ages. This section  
generally places more stringent lim its on the am ounts w hich m ay be awarded  
for noneccnom ic dam ages. It also specifically adds loss of consortium  to the 
list o f items for w hich noneconom ic dam ages m ay be sought.

This section low ers the recovery cap from 5500,000 to 5300,000 for 
pain, suffering, inconvenience, physical im pairm ent, disfigurem ent, loss of 
enjoym ent of life, loss o f consortium , and other nonpecuniary dam age, 
unless the personal injuries are so severe that the claimant is a hem iplegic, 
paraplegic, quadraplegic, or has other specified disabilities, in  w hich case the 
cap remains at 5500,000.

Section 9. Punitive dam ages. This new  section replaces an earlier version of 
this statute, w hich defines the circum stances in w hich  punitive dam ages m ay  
be awarded. This section incorporates the language used by the Alaska 
Suprem e Court to require m alice or conscious acts show ing a deliberate 
disregard of another person from w hom  the punitive dam ages are sought.



Section  10. P u n itive  dam ages. This section relates to new subsections which  
are added to the preced in g  Section 9 in order to clarify and cap the am ount of 
p u nitive  dam ages w h ich  m ay be awarded.

Subsection (b) generally limits punitive damages to the greater of 
three tim es com pensatory dam ages, or $300,000.

Subsection (c) carves out an exception to subsection (b) in cases where 
the w rongful con d u ct arose in connection w ith commercial activities 
m otivated  by financial gain, and the likelihood of injury was previously  
k n ow n  by the persons w h o  m ade the subsequent policy decisions, but they 
nonetheless w ent forw ard w ith  selling the product, or otherwise engaged in 
the com m ercial activ ities that resulted in serious personal injuries or death. 
U nder these circum stances, the cap on punitive dam ages w ould be four times 
com pensatory dam ages, or $600,000, w hichever is greater.

Subsection (d) requires that one half of any punitive dam age award 
be paid  into the general fund of the State of Alaska. „ „ , „ v t

Section 11. Award o f  dam ages; ^ n o d fh p ^ y ta ejn ^ . This section clarifies that 
an aw ard for personal injuries is intended to include damages for death.

This section  also includes in a new  subsection (2) w hich requires 
that the am ount o f any judgm ent aw arded shall be reduced by the am ount of 
federal and state incom e taxes w hich w ou ld  have been paid on the judgm ent 
under tax rates in effect on  the date of the injury or death. Should the current 
federal incom e tax law s change in the future, with the result that the current 
tax treatm ent of personal injury awards (now  not includible in gross income) 
changes, the reduction  o f judgm ent effect o f this subsection autom atically  
term inates w ith out h a v in g  to am end the statute.

Section 12. Award o f  dam ages; periodic paym ents. This section clarifies that 
cases involving ju dgm ents in excess o f $100,000 may be paid in periodic 
paym ents (structured settlem ents or annuities) rather than in  a lum p sum  
paym ent if either party to the action requests paym ent by periodic payments.

This subsection  also provides that if part of the judgm entJs ow ed 
_to an attorney under a contingent fee agreem ent, those fees shall be^reduced 
to present value; if necessary, and paid to the attorney in a lum p sum, 
leav ing  the rest of the judgm ent to be paid to the client in periodic payments.

^  Ufc IT  Y Tor' 7V /YW ^T vn
Section 13. Award o f  dam ages;/j^flpdiU paym erttsl This section requires that 
if a structured settlem ent type of periodic paym ent is selected by the injured 
party, the court m u st require security be posted in the form of U.S. 
governm ent ob ligations to ensure that the funds are available w hen they 
becom e due. Excepted from the posting of security requirement are the State 
of A laska, self-insured  m unicipalities, and insurance com panies authorized  
to do  business in the state if their financial strength is in the highest two  
categories as m easured by any two nationally recognized independent rating



This section also clarifies that annuities are also a recognized  
m ethod of making periodic paym ents, and that it is the injured party w h o  
decides whether to take a structured settlement or annuity type o f  periodic  
paym ent. However, an annuity type of periodic paym ent can on ly  be issu ed  
by authorized insurers of the sam e quality as those w hich offer structured  
settlem ent type of periodic paym ents. / h  F t  ? <? M  A

Section 14. Award o f dam ages; ^jdddk^aLyjneTrits. This section clarifies that 
dam age awards for personal injury or death are controlled by this statute.

This section also requires that either type of periodic paym ents 
provide for increases in future paym ents to compensate for inflation. It uses 
the Consumer Price Index for Anchorage as the standard for m easuring  
increases in the rate of inflation.

Section 15. Collateral b enefits. This section repeals and reenacts the collateral 
source statute, AS 09.17.070, w hich prevents double recovery by plaintiffs. In 
general, the award realized by an injured person is reduced by (he am ount of 
m oney the injured person has already received, or will likely receive in the 
future, from collateral sources.

Under the provisions of the existing collateral benefits statute, 
no evidence may be offered at the trial that the plaintiff w as receiving, or 
w ould  in the future receive, funds from various collateral sources. It is on ly  
after the verdict is in that the defense may offer evidence to show  how  m uch  
the plaintiff has received, or w ill receive in the future, from collateral 
sources.

This section w ill allow' the defendant at trial to introduce evidence  
that the plaintiff has received, or will likely receive in the future, the types of 
collateral benefits appearing in subsection (b) of this section. H ow ever, the 
defendant is still precluded from offering at trial evidence of worker's 
com pensation benefits received, life insurance death benefits received , and
various federally funded collateral sources which bv law m ust seek* *
subrogation from the plaintiff's recovery under subsection (a).

The new subsection (c) prevents persons who pay the collateral 
benefits enumerated in subsection (b) from seeking reim bursem ent from the 
injured party, either directly or through subrogation rights.

The existing statute specifically excepts the collateral benefit statute 
from medical malpractice actions under AS 09.55. The new  statute does not  
make that exception, w ith the result that the collateral benefit statute w ill 
apply in medical malpractice cases.

Section 16. A pportionm ent o f damages.
By substituting the word "person" for the phrase "party to the 

action", this section extends apportionment of fault to nonparties to the 
action, thereby overruling Benner v. W ichman. 874 P.2d 949, 957 (Alaska 
1994). Thus, this section requires state courts in the future to determ ine each  
person’s share of the fault, whether or not that person is a party to the suit.



The elim ination o f tw o references to AS 09.16.040 is done because 
that statute was repealed by the 1987 Initiative Proposal.

Section 17. A pp ortionm ent o f  dam ages. This section am ends AS 09.17.080(b) 
by allow ing the trier o f  fact to assign  a percentage of fault to tw o or more 
persons if their conduct w as a cause o f the dam ages claimed and the separate 
act or om ission  of each person  cannot be distinguished.

Section 18. A p p ortion m en t o f  dam ages. This section elim inates a reference 
to AS 09.16.040 since that statute w as repealed by the 1987 Initiative Proposal.

This section also anticipates and resolves an issue left open by 
Section 16, which w ou ld  oth erw ise  have been resolved in the future by the 
Alaska Suprem e Court. U nder existing law  the nonparty em ployer w ould  
have been entitled to fu ll reim bursem ent o f its worker's com pensation  lien  
under AS 23.30.015(g), w h ich  w o u ld  be unfair in instances w here the 
em ployer was found in the third-party action to be mostly at fault. This 
section makes clear that the em ployer's lien  is only recoverable from the 
injured em ployee's recovery in the third-party action to the extent that the 
lien exceeds the dollar am ou nt o f fault attributed to the em ployer in the 
third-party action.

Section 19. D efin ition ; in ten tio n a l torts. This section is taken verbatim  from  
the Report of the G overnor's Task Force. This section am ends AS 09.17.900 to 
clarify its application to intentional acts.

Section 20. Expert w itn ess  q u a lifica tion . This section requires that certain 
m inim al standards be m et by persons w h o  testify in professional malpractice 
cases, including m edical m alpractice cases. The legislative purpose of this 
section is to m aintain the integrity o f testim ony by expert w itn esses in  
professional malpractice cases. Under existing  law , it is easier to qualify expert 
w itnesses w ho are m ore in the nature of "hired guns" than an expert in the 
particular profession.

If there is no certification board in the area, this clarifies that the 
expert w itness m ust still be licensed  and trained as set forth in this section.

Section 21. O ffers o f ju d gm en t. This section  builds upon the approach taken 
from the Governor's Task Force report to encourage early settlem ents. This 
section places significantly m ore pressure on  the parties to settle a case w ithin  
60 days after the Rule 26(a)(1) d iscovery disclosures have been m ade.

The approach taken in this section  is to assess reasonable actual 
attorney fees against the offeree w hich are incurred after the date the offer is 
tendered, if the judgm ent finally  entered is at least 5% less favorable to the 
offeree than the offer, w hether the offer is tendered by the party m aking the 
claim, or the party d efen d in g  against the claim . The phrase "reasonable actual 
attorney fees" is intended to m ean the actual attorney's time expended, as



ev id en ced  by time sheets and billing statements. That phrase is not intended  
to m ean Rule 82 fees.

The encouragem ent to settle early is furnished by the sliding scale 
percentages of reasonable actual attorney fees expended, based on the time the 
offer is made. The m axim um  am ount of settlem ent pressure w ill occur 
w ith in  60 days after the Rule 26(a)(1) disclosures are made, since 100% of the 
reasonable actual attorney fees should provide a heavy inducement to settle, 
particularly against frivolous suits.

/ f - i  7  a  7  r r f  v T
Section 22. O ffers o f ju dgm ent. The first new subsection addresses cases 
w here one party is entided  to attorney fees under the offef of judgm ent rule, 
but the other party technically prevailed at the trial. In those rare instances, it 

_is the party making the successfu l offer of judgm ent under Civil Rule 68 that 
^ overrides any. claim s by the other party to a set off by the amount of Civil 

Rule 82 attorney fees. Further, no party is ever allowed to claim attorney fees 
under both Civil Rule 68 and Civil Rule 82, in instances where a party both 
m ade a successful offer of judgm ent and was the prevailing party at trial.

The second subsection makes clear that if a party makes m ultilple 
offers o f judgm ent, the m ost recent offer revokes an earlier offer by operation

o f ia w - ' ' f L O A T / N C ,  / ,A /7 ,

Section 23. Interest on  judgm ents; prejudgm ent interest. This section  
p rovides for a floating or variable interest rate on judgments and 
prejudgm ent interest by m aking it (three hundred basis points I above the 
d iscou n t rate at the 12th Federal Reserve District as of January 2 of the year in 
w h ich  the judgm ent or decree is entered. Q nce.set by this section,..the. interest 
rate does not change until satisfaction of the judgm ent or decree. U sing the 
discount rate of the 12th Federal Reserve District is consistent w ith  the wav  
interest rates are determ ined under the usury statute, AS 45.45.010(b).

The Governor's Task Force report recomends a floating interest 
rate on  judgm ents and prejudgm ent interest. This section should satisfy those 
concerns.

Section 24. P rejudgm ent interest. This new  section is intended to preclude • 
prejudgm ent interest from being awarded for future economic and future 
noneconom ic dam ages, as w ell as for punitive dam age awards. It is 
consisten t w ith existing Alaska case law. McConkev v . Hart. Alaska Supreme 
C ourt O pinion N o. 4441, N ovem ber 29, 1996; Anderson v. Edwards, 625 P.2d 
282, 289 (.Alaska 1981).

Section 25. Judgm ent for p laintiff; punitive dam ages. This section contains a 
consistency change that applies the Section 23 interest rate to judgm ents 
against the State o f Alaska.

Section 26. Interest in  condem nation  proceedings. This section contains a 
technical consistency change w hich leaves the interest rate in condem nation  
proceedings unchanged at 10.5%, notwithstanding the interest rate change in 
Section 23.



Section 27. Voluntary arbitration. This section m odifies subsection (k) o f the 
statute to make a consistency change regarding the repeal o f AS 09.55.548, 
pertaining to collateral source set offs in m edical malpractice arbitrations. 
That statute was repealed for the reason that it is no longer necessary in view  
of AS 09.17 070, which operates to adjust dam ages in all tort cases, including  
arbitrated medical malpractice cases.

Section 28. M edical advisory panels. This section is taken verbatim  from the 
report o f the Governor's Task Force. This provision am ends AS 09.55.536(a) 
by m aking expert advisory panels available to state health care providers.

Section 29. Expert advisory panel; panel questions. This section is taken 
verbatim  from the report o f the Governor's Task Force. The proposed  
changes are intended to clarify that om issions as w ell as com m issions are 
w ithin  the purview of the questions to be answered by the m edical advisory  
panel.

Section 30. Expert advisory panel; discovery. This section is taken verbatim  
from the report of the Governor's Task Force. The change a llow s d iscovery to 
proceed w ithin 60 days after the selection of a panel, irrespective o f whether  
the panel has rendered its report. The change is intended to expedite  
reporting of answers to im prove the usefulness of the m edical advisory panel 
system .

Section 31. Expert advisory panel; public sector provider. This section  
is taken verbatim from the Governor's Task Force report. It should  be read in 
tandem  with AS 09.55.536(a), in that this provision makes clear the access of 
governm ent healthcare providers to the expert m edical advisory panel. The 
clarification is sought because some trial judges do not refer such cases, 
usually stem m ing from heaithcare extended to prisoners in correctional 
facilities, to the expert advisory panel.

Section 32. D efin itions; health  care provider. This section am ends the 
existing definition of health care providers to include various entities 
recently formed, and w hich w ill be formed, to provide health care services in 
the w ake of the health care reforms which are taking place.

Section 33. D efinitions; professional negligence and professional services.
This section adds new  subsections to define professional negligence and  
professional services in the health care area.

Section 34. Attorney contingent fee agreem ents. This section adds a n ew  
section AS 09.60.080 w hich clarifies that the 50% of punitive dam age awards 
w hich are payable to the State of Alaska under Section 10 shall pass free and 
clear o f any contingent fees which otherwise w ould  have been deducted



under the terms of a con tin gen t fee agreem ent betw een the attorney and the 
client. This section is a lso intended to protect the client from paying for 
contingent attorney fees calculated from  the State's share of the punitive 
dam ages recovery

Section 35. C ivil lia b ility  o f  h osp ita ls for nonem ployees. This section adds a 
new  section designated  AS 09.65.096. This statute grants im m unity to 
hospitals from liability for the acts or om ission s of emergency room  
physicians w ho are in d ep en den t contractors. Current law allow s a claimant to 
sue only the hospital rather than the ind ep en dent contractor w ho may have 
less ability to satisfy a judgm ent. This section  w ill provide im m unity to the 
hospital if it posts a notice o f lim ited liability in all admission areas, and 
publishes a notice annually  in a local new spaper. This section is intended to 
overrule the case o f Tackson v. Pow ers. 743 P.2d 1376 (Alaska 1987).

Subsection (c) im poses, h ow ever, an additional condition o f  
im m unity to the hosp ita l by  requiring the em ergency room physician to carrv 
liability insurance in the am ount of at least $500,000 per incident.

Section 36. D am ages resu ltin g  from com m ission  of a felony, or w h ile  under 
the in flu en ce o f a lcoh o l or drugs. In general, the Governor's Task Force 
report recom m ends that a person w h o  sustains personal injuries or death  
during the com m ission , or attem pted com m ission  of a felony, should be 
barred from recovering dam ages for those injuries.

This section  goes further than the Governor's Task Force report, 
and extends the bar to recovery to those instances where the injured 
perpetrator is convicted  o f operating a m otor vehicle, aircraft or watercraft 
w hile under the in fluence o f intoxicating liquor or a controlled substance in 
violation o f AS 28.35.030. This section also extends the bar to recovery to 
cases where the injured perpetrator w as not convicted, but was nonetheless  
engaged in conduct that w o u ld  constitute a violation of AS 28.35.030 if shown  
by clear and convincing evidence.

This section  applies to survival and wrongful death actions 
w hich m ight otherw ise have been brought by the personal representative of 
the perpetrator.

Section 37. C o llection  o f  settlem en t in form ation . This section is taken 
verbatim  from the G overnor's Task Force report. It amends AS 09.68 by 
adding a new  section w h ich  requires civil litigants w ho settle cases to file 
inform ation about the settlem ents, inclu ding am ounts paid to settle.

Section 38. Insurance report. This section is intended to require insurance 
com panies to report inform ation necessary to evaluate the im pact of tort 
reform. This statute em p ow ers the d iv ision  o f insurance to require 
reporting, by insurers d o in g  business in this state, of information relating to 
prem ium s, claim s, lo sses, expenses, and so lven cy of the com pany as a whole. 
This section obtains m ost o f  the inform ation sought from the report o f the



G overnor’s Task Force, w hile  m inim izing the regulatory burden on the 
insurance industry.

The June 1, 2000 commencement date for the reports to the 
governor and legislature is suggested by the d ivision of insurance as a realistic 
starting date considering existing regulatory reporting deadlines.^

Section 39. A ppointm ent o f independent counsel; conflicts o f interest.
This section makes an insurer responsible only for the costs and 

attorney fees incurred by an independent counsel defending against claim s for 
w h ich  the insurer has either accepted coverage or reserved it right to deny  
coverage. The insurer is not responsible for costs and attorney fees incurred 
in defending against claim s for which the insurer has denied coverage.

Section 40. A ppointm ent o f independent counsel; conflicts o f interest. In the 
context of an insured represented by independent counsel, this section allow s 
an insurer to settle directly w ith  a plaintiff as to claims for w hich the insurer 
has either accepted coverage or reserved its right to deny coverage, even  
th ough  the claims for w hich  the insurer denied coverage are not settled.

Section  41. W orkers'com pensation lien. This section is a consistency change 
to the workers' com pensation statutes required by the change in Section 18 of 
this Act. The em ployer's workers' compensation lien is reduced by the 
am ou n t of fault attributed to the employer in the third-party action.

Section 42. M otion to set trial and certificate. This section is taken verbatim  
from  the report o f the G overnors Task Force. It is intended to im prove upon  
ex istin g  Superior Court fast track procedures by providing for a m eeting of 
the parties and a pretrial conference.

Section 43. Alaska Rule o f C ivil Procedure 16.1(k)(4). This section is repealed 
as a consistency change to the foregoing section 42.

Section 44. A laska Rule of C ivil Procedure 16.1(n). This section also is a 
consistnecy change to the foregoing section 42. It replaces the pretrial order 
section  of the existing fast track rule with a m eeting of parties requirement.

Section  45. Settlem en t inform ation. This section is taken verbatim from the 
report o f the Governor's Task Force. It amends Civil Rule 41(a) by adding a 
n ew  paragraph to require collection of settlement information as required by 
the n ew  AS 09.68.130.

Section 46. M edical advisory panel; discovery. This section is taken verbatim  
from  the report of the Governor's Task Force. It amends Civil Rule 72.1(g) by 
a llow in g  discovery to proceed after 60 days after the selection of the panel in 
order to expedite obtaining panel reports.



Section 47. Sanctions for rule v io la tio n s. This section m odifies C ivil Rule 95 
by im posing increased sanctions against attorneys and their clients for any 
infraction of the rules, inclu d ing C ivil Rule 11. It perm its fines o f up to 
$10,000 against attorneys, increased from $1,000 under the existing rule.

Section 48. Sanctions for rules v io la tio n s. This section also m odifies Civil 
Rule 95 by allow ing the trier o f fact to enter judgm ent against a party 
intentionally m aking a false statem ent o f a material fact on the issue to w hich  
the false statement relates.

Section 49. S ettlem en t in form ation . This section  is taken verbatim  from the 
report of the Governor's Task Force. This section  changes A ppellate Rule 511 
to require the gathering o f settlem ent inform ation at the appellate level.

Section 50. C ivil Rule 16.1(k)(4). This rule is repealed as a consistency change 
to Section 42.

Section 51. Collateral b en efits . This section w as repealed because it is no  
longer necessary in v iew  of AS 09.17.070, w hich  operates to adjust dam ages in 
all tort cases, including in  m edical m alpractice arbitrations.

Section 51. A pp ortionm ent o f dam ages. This section  changes Civil Rule 49 to 
conform  to the changes m ade to AS 09.17.080(a)(2).

Section 52 - Section 60. T echn ical changes. These sections denote w hich  civil 
and evidence rules have to change to be consistent w ith the statutory changes 
in this Act.

Section 61. A lternative d isp u te  resolu tion . This section requires the Alaska 
Judicial Council to see w h at alternative d ispute resolution program s have 
been used in other states and the federal courts in order to efficiently and 
econom ically structure su ch  a program in the Alaska Court System . The 
report shall be ready in tim e for the second term of this 20th Legislature.

W hile the Governor's Task Force report proposes a pilot program, 
it seem s prudent to see first w hat the experience has been in other 
jurisdictions before pu tting  any program  into operation.

Section 62. A p p licab ility . This Act w ill apply to all causes o f action accruing 
on  or after the effective date o f this Act.

Section 63. S everab ility . If any section of this A ct is held invalid, the 
rem ainder of this Act shall not be affected.

Section 64. E ffective date. This Act takes effect July 1, 1997.



CORDOVA OUTBOARD, INC.
P O BOX 960
CORDOVA, ALASKA 99574-0960

FEBRUARY 20, 1997

REP. BRIAN PORTER 
ALASKA STATE CAPITAL 
JUNBAU, ALASKA 99801

REPRESENTATIVE PORTER:

WE ARE A SMALL MARINE AND AUTO PARTS CORPORATION THAT DOES 
SERVICE WORK ON BOATS IN OUR AREA. WE SUPPORT HB 58; TORT 
REFORM. TORT REFORM IS VERY IMPORTANT TO THE SMALL AND 
INDEPENDENT BUSINESS COMMUNITY. WB REPRESENT THE ECONOMIC 
BACK BONK OF OUR NATION. PLEASE CONTINUE TO WORK TOWARD 
PROTECTING US IN COURT AGAINST THE EVER INCREASING COST OP 
PERSONAL INJURY CASES AND THE UNPREDICTABILITY OF JURIES IN 
AWARDING DAMAGES WHICH HAVE HAD HUGE IMPACT ON SMALL 
BUSINESS.

SINCERELY,

PATSY FISHBR, SECRETARY

REP. JOB GREEN‘D  
REP. CON BUNDB 
REP. NORM ROKBBBRG 
REP. JEANNETTE JAMES 
RBP. ERIC CROFT 
RBP. ETHAN BBRKOWITZ

TOTAL P.02
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Alaska State Legislature

Please enter into the record my testimony to the —  --------
committee name

committee on ^ -8     dated
bill/subject

' X v s ^ t

y

Signed: W ai4er Wfood

Representing (Optional) ,

e j u  BtxMg.■ 1 /a M e J j.
Address

% 7 ~  tY J S  - Z
Phone No.

9 / 8 6  L e g is la t iv e  In fo rm a t io n  O ffic e

TOTAL P.01
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Alaska State Legislature
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GREGORY J. GREBE
ATTORNEY AT LAW

1015 W EST  7TH AVENUE 
ANCHO RAGE, ALASKA 99501

(907) 277*0077 
FAX (907) 277*4864

February 21, 1997

Representative Green 
House Judiciary Committee

Dear Representative Green:

Let me see if I got this right about tort reform. The 
insurance company will not agree to reduce premiums with the 
passage of tort reform legislation. However, individual 
plaintiffs who have been catastrophically injured and others will 
have their rights lessened or eliminated by the tort reform 
legislation.

Those least able to handle evisceration of their rights will 
have their claims gutted. In exchange for this individual 
punishment, society as a whole receives zero benefit.

That iG not what I call legislative responsibility. If I am 
missing the picture some how, I would like to have it explained 
to me how society in general or Anchorage in particular can 
receive some measurable benefit from this legislation if the 
insurance companies will not agree to lower their premiums. And 
if the insurance companies will not agree to lower the premiums, 
aren't we just making sure that the insurance companies will 
receive regular and large profits from the citizenry?

I would appreciate your thoughts.

Very truly yours,

LAW OFFICE OF GREGORY J. GREBE

Rep/GJG:sc

G regory  J . Grebe



To: R epresentative Joe Green andLipa Kirsch
From: Jim S o u r a n t o ^

February 20 ,1997

Re:

Lisa:

HB 58

Please note the fo llow in g  w itn esses w ill 
support o f HB 58:

A. Friday, February 21:
1. D avid M cGuire, MD. ^  _

B. M onday, February 24 
—>> i .  D avid Johnson, MD. {•dc-i 
4 — 2. Dick C a tta n a ch — c
4 — 3. A rdieG ray — A

4.- M ike Lessm eier
5. M ike Barcott

j \  —  6. A.L. Tam agni Sr.
7. M arianne K. Burke
8. Robert Valliant 

^ ----- 9. John W heatley
—  10. C olin M aynard  

A — 11. Orin Seibert 
A -— 12. G len Sm ith  

13. K evin Richie
r\ .----- 14. Steffani G albraith-M oore

.4 — 15.  Frank D illon
16. Pam La Bolle
17. N eal M cK innon

t4  -—
cc: Brian Porter

ppear on  the follow ing days in

' J ' o . f f

" [ o w  OArJCfl'V -f-

J \ A F s L ' l s ^ ,  J  q I/v.

jL ( \c.(L- 3

G o  I

O- V

U f i x

X oll A L

L & 'V



HOUSE JUDICIARY COMMITTEE MEETING 2 /26 /97

HB 58

REP. GREEN - "H-l has to do  w ith  the d v il liability o f electrical utility  
com panies. I w o u ld  like to am end this am endm ent, on  line 8, rem ove the (.) 
after utility  and add the fo llow in g  words: relating to the production  and 
delivery o f electrical service.

1014

REP. PORTER - M ove the am endm ent to the am endm ent 

1030

REP. PORTER - there has not been a case in  this state that has determ ined that 
a electrical utility  is strictly liable for the incidence resulting from  their 
delivery and production o f electrical service, but there have been  som e in the 
states. It has been  that finding seem s to be contrary to our law . There is a case 
currently in  the state that has not yet been  d ed d ed . That this allegation is 
being m ade, this obviously w ou ld  not affect that case but it is for that reason  
that the utilities thought it appropriate to think ahead instead o f w aiting for 
the ax to fall. The additional language relating to the production  and  
delivery o f electrical services is basically added so that we're sure that we're 
not exem ptin g the utilities from other strict liability they m ay have in  
relation to  som e other activity that their utilities m ight fin d  them selves 
involved  in. I don't know  w hat other strict liability they m ay have but 
obviou sly  here we're only referring to the production & d elivery  of their 
electrical service not som e leaky storage tank that for w hatever other federal 
consideration m ight provide som e other standard.

1122

REP. GREEN - It is actually a little bit o f belt and suspenders. W e do have the 
(b) section w hich  w ou ld  probably exclude any of those, bu t it's innocuous and  
it does m ake sure that w e are talking about on ly  those generating electricity.

1137

REP. BERKOWITZ - 1 don't.. It's been along tim e since I've p layed  in  the 
realm of strict liability. I seem  to recall that if  there w as inherently dangerous



material that created a problem , and usually  the case is dynam ite that 
exp lod es som ew here then strict liability attaches.

1161

REF. PORTER- That is in m any cases the truth. H avin g  read the H ornbook  
recitation. That recitations thought is that in  m any instances they d o  not find  
strict 1'ability in  the provid ing o f the service that is  required and regulated.
As op p osed  to handling som ething that is inherently dangerous because you  
choose too. U tility  service is regulated and it is a requirem ent that it be 
provided .

GREEN - Substations w ou ld  follow  under the sam e category they're 
inherently  dangerous

REP. CROFT - That w as part of m y concern too, on strict liability that there are 
inherently dangerous activities and it's too late in the gam e for Rep. Porter to 
be d oin g th e 'ahw shucks I’m  not a law yer but' (ha ha ha) it's ob viou s he's 
been stud yin g  Prosser at night. I guess w e  can lim it this sort o f by our 
discussion  here today. W e understand the intent to be that electricity that 
providing electricity is a service rather than a product under the strict product 
liability rules and although I think we're jum ping the gu n  a little seeing  as 
there's n o  case that's determ ined otherw ise and ah, this w ouldn't affect the 
case that is, ah, it  doesn't cause m e m uch problem. I'd be m ore com fortable 
w ith  language that talked about strict products liability rather than all the 
other portions liability, section (b) com es som e w ays towards that. But, not 
um gonna fight about this language w ith  the understanding, that we're  
putting o n  the record that we're really talking about products liability and that 
we think o f  electricity as a service rather than a product.

GREEN - "That's right" A ny other discussion? Rep. Berkowitz

1273

REP. BERKOWITZ - O ne other, and you can tell by the w ay  I'm going to say  
this, that it's som ething that happens alot in the law . Is that in  the  
am endm ent that Mr. Chair, you  p u t forward, you  talked about the production  
and d elivery  o f electrical services. I'm alw ays real leery o f  the conjunctive 
"and" instead  o f the disjunctive "or". A nd I , ... no hypothetical springs to 
m ind but I'd m uch prefer "or" because w hat you. do w h en  y o u  have "and" is  
that y ou  im p ose  tw o elem ents of proof on  som ebody instead o f  one.

1303



REP. GREEN - 1 would accept that as a friendly amendment. Any other 
discussion? Would there... are you offering that as an amendment?

BERKOWITZ - it's a friendly amendment

REP. GREEN - Is there objection to changing the conjunction "and" to "or"? 
Hearing none, we have modified that. What is the wish of the committee 
about this amendment?

REP. BUNDE - Has the amendment been moved? I thought the amendment 
was moved. Amendment #1

REP. GREEN - Is there objection? Hearing none that amendment is adopted. 
We go to amendment #2. It is entitled Rokeberg
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f\ Alaska State Legislature

On February 26, 1997 I spent some non-quality time listening to a 
legislative teleconference of the House Judiciary Committee impassionately 
plotting their goals for tort reform (HB 58). I was soon conscious of a 
predisposed assumption that, as a legislator, one has an honored right to 
claim an inherent wisdom to evaluate and limit the value of all other 
persons’ loss of body parts, pain, suffering, disfigurement and /  or mental 
anguish. This implies a wisdom able to project a responsible “fits a i r  guess 
that is accepted as superior to the reflected discussion that is the 
cumulation of all of those who are privy to all relevant, timely facts.

These legislators have demanded, and are prepared to establish, their 
designed governmental controlled, price-fixing rules defining the 
parameters that establish liabilities and the extent of harmful loss inflicted 
on all victims. They questioned the extent of a real disabling handicap 
resulting from a disfigurement. To me this appears as an ignorance of. the 
habitual intolerance in a society that refuses equal consideration for those 
who are viewed as different. The legislators discussed the comparable loss 
values of different body parts. One legislator offered an opinion that the 
loss of both eyes was more acceptable than the loss of both legs. At that 
point I wanted to puke into the teleconference microphone; instead, I got 
up and left.

I suggest that legislative hearings be assigned ratings. I believe this 
hearing’s tape be labelled: “Warning! Contains explicit audio of man’s 
inhumanity to man.”

Signed by a bleeding heart liberal,

Please en-er into the record my testimony to the — H J U D  
committee name

committee on   H&. S 8 _ dated -9*?
Dill/subject

/ / 9  7  ^
Address

J2£. g -  0 8 / 8
Phone No.

?.’«* i-i:r*5oer CHret



LEGISLATIVE AFFAIRS AGENCY 
INFORMATION & TELECONFERENCING

130 Seward St., Suite 313 
Juneau. AK 99801 

Phone: 465-4648 Fax: 465-2864

February 26. 1997

Mr. Stephen Conn 
PO Box 101093 
Anchorage, Alaska 99510

Dear Mr. Conn:
To ensure that everyone is treated respectfully and without prejudice at the 

Legislative Information Offices, there are certain criteria established for participating in a 
teleconferenced committee hearing.

First and foremost, teleconferences are extensions of the formal committee 
hearings and the chair of a committee determines the parameters of the meeting. We at 
the LIO do our utmost to enforce his or her wishes to enable those testifying to speak to 
the issues. Furthermore, when another person is testifying - whether you agree with what 
they are saying or not - you are not to disrupt them: This includes passing them notes, or 
interfering with their testimony in other ways.

On Friday, February 21, you participated in a House Judiciary Committee 
meeting via teleconference without incident. On Monday, February 24, you attended 
another meeting of the committee. Testimony pertaining to HB58 continued to be taken 
and it is my understanding that at that time not only did you interfere with a testifier, you 
directed inappropriate language toward other participants in the Anchorage meeting 
room, and finally made physical contact with Mr. Frank Dillon. Although you apologized 
to the LIO, I have instructed the Anchorage Legislative Information Office to ask you to 
leave should a situation such as this arise again.

Your cooperation in adhering to the protocols during teleconferences would be 
greatly appreciated.

Sincerely,



JVIaska JStoie ^legislature

y&ouze o f 'K epm en ta ttoes i
H ouse Judiciary C om m ittee

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

(907)465-4990

M E M O R A N D U M

Date: February 26, 1997

To: Becky Hulse, Juneau LIO Office
Fax: 465-2864

From: Lisa Kirsch, House Judiciary Committee
Fax: 465-4316

Re: HCR 11 & HB 58
Meeting Today, 2/26/97, lpm-Backup material

TCN No.: 7 0 3 1 6

These materials are for the LIOs for today's meeting 
Thanks for your assistance.

   P A fe & S  — Q Y \- - - — H —►— H 'r-"

10  PA (d ^ S <ow 13 5£?



JVIaska jitate ^legislature

JMause of ^Representatives
H ouse Judiciary C om m ittee

State Capitol, Room 120 
Juneau , A laska 99801-1182 

(907)465-4990

M E M O R A N D U M

Date: February 25, 1997

To: Becky Hulse, Juneau LIO Office
Fax: 465-2864

From: Lisa Kirsch, House Judiciary Committee
Fax: 465-4316

Re: HB 58
Meeting Tomorrow, 2/26/97, 1pm—Backup material

TCN No.: 7 0 3 1 6

These materials are for the LIOs for today's meeting 
Thanks for your assistance.

3  I P A 6 & S .  T O T  A  L

— | 5  P A O €  S  / N  T H I S  6 R O I / P



W r itte n  T e s t im o n y  F o rm

P lease  enter into the record my testimony to the J h f r  /a /K L y  C oiw u irr& z.
(committee name)

com m ittee o n .  dated 3 , / z  * f / / 9 9  - 7 _________ .
(bill/subject)

■rz>< f iO c S  5 &

tf'b? *0 "7̂

' j  u p  /  £- (

Signed: ^£>5S M u l . U ' V S ________________________
Testifier Name

Puj£> P tA j .u r / f r A S 'o /u rn /rr££L ^  &E.U=-
Representing (Optional)

 E J L B a*c. / 3 - ^ f  <2ofi.£> at/A  A k . 9 ^ 7 i /
Address

_  9o~7- fk*  v a v -  3 9 * 7
Phone Number
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Alaska State Legislature

j f f l zPlease enter into the record my testimony to the
committee name

committee o n  H3. ̂  %___________ _ dated ^  ~
bill/subject

I a m  a g a in s t  H B 5 8 . I a m  n o t th o ro u g h ly  up  to  s p e e d  o n  th e  is s u e ,  b u t I th in k  
it is w ro n g  th a t  th e  s ta t e  w ou ld  m a k e  m o n e y  off o f a n  in d iv id u a l’s  litigation  
a n d  /  o r  p ro b le m s . A $ 3 0 0 ,0 0 0 . c a p  o n  litigation on ly  h u r ts  th e  “little m a n ."  It 
w ould  w ip e  m e  o u t financially , b u t  a  b ig  c o m p a n y  of rich in d iv id u a ls  w o u ld  
no t b e  h u r t p ro p o rtio n a te ly . T h e re  n e e d s  to  b e  so m e th in g  in th e  bill th a t  
a d d r e s s e s  d a m a g e s  to  n a tu re  o r  th e  e n v iro n m e n t. A g re a t  e x a m p le  w o u ld  
b e  th e  E x x o n  litigation. A nd  finally, I w ould  n o t w a n t th is  leg is la tio n  to  b e  
re tro a c tiv e  b a c k  to  litigation th a t  is  c u rren tly  in p ro g re s s .

Sfcr.sa:
Test

J w  ̂
stifier ^  " *

— r * / r ~
Repressmrng (Qp:icr=i)

/T  O ,/> 6X J -S~“L»( k c. -  /4-/C /

Address

Phare Mo.



W r itte n  T e s t im o n y  F o rm

Please enter into the record my testimony to the J k  a A;\ C . < M d u J s 9 .
(committee na%9)

committee on dated r^-bM 130. _
(bill/subject)

Signed:_
Testifier Name

■ C J O Q A V  l A f A _______________
Representing (Optional)

* ? . o . T k > *  C o f t A o u  a
Address 

Phone Number
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Date:

To:

From:

Re:

JHouse of ^RepresettMttes
H ouse judiciary C om m ittee

M E M O R A N D U M

February 24, 1997

Becky Hulse, Juneau LIO Office 
Fax no. 465-2864

Lisa Kirsch, House Judiciary Committee 
Fax no. 465-4316

HB 58
Meeting Today lpm--Backup material

State Capitol, Room 120 
Juneau , A laska 99801-1182 

(907)465-4990

These materials are for the LIOs for today's meeting 

Thanks for your assistance.
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Tort reform is extremely important to Alaska. I hope j'ou consider my attached 
comments.

© 1994 Sandhill Arts. A ll rights reserved.



JVIaska jidate ^legislature

JHmtse nf ^Representattlies
House Judiciary Committee

State Capito l, Room 120 
Juneau, A laska 99801 -1182  

(907) 465-4990

M E M O R A N D U M

D a te : February 2 1 , 1997

T o : L eg is la tiv e  L egal

F r o m : L isa K irsch, H ouse Judiciary C om m ittee

R e: A m endm ent to HB 58

R ep resen tative G reen has asked that you put the fo llo w in g  proposed  

am en d m ent in proper form .
Ao

AS 0 9 .6 5 . C iv il lia b ility  o f e lec tric  u tilitie s  _) 1' 1 '

(a) A public u tility  ptovid ing e lectr ic  service to consum ers 

pursuant to a cer tifica te  o f  public co n v en ien ce  and n ecessity  issued  

by the A laska Public U tilities  C o m m issio n /m a y  not be held strictly 

liab le  for any property dam age, death or personal injury suffered by 

any person as a result o f  the acts or om ission s o f  the public utility.

(b) N othing in this section  shall be read to preclude the 

recovery  o f  dam ages for the intentional, reck less or n egligent acts or 

o m iss io n s  o f  the e lectr ic  u,dlity.

/

W e need this am endm ent by M onday afternoon. Thanks very much. 

A ny problem s or qu estion s, call me at 49 9 0 .



M E M O R A N D U M

Date: February 2 0 , 1997

To: Joe Green

From: L isa Kirsch

Re: HB 58
Proposed amend from Larry Markley for 
Alaska Rural Electric Cooperative

Larry says he gave you a cop y  o f  the attached am endm ent proposal 
and you ere considering sponsoring it. Is this true? D o you want 
m e send it dow n to leg is la tiv e , lega l and request a draft?

He talked to m e about this, but he suggested  it w as a defin ition  
change, not an im m unity c lau se lik e the attached, the idea he gave  
m e was that it the amend changed the defin ition  o f "electricity" from  
"a product" (w hich  in vok es strict liab ility ) to "a service" (w hich  
in vok es n e g lig e n c e —a higher hurdle for p la in tiff).

The first obviou s problem  I see  is the use o f  the phrase, "shall not 
be strictly liab le... ." A s you recall, that "shall not" v io lates the 
drafting rules. The next problem  I see is that w e m ay be g iv in g  the 
utility m ore protection than it needs to operate e ffec tiv e ly . This 
am endm ent appears to be a grant assuring that the u tility  w ould  
never be strictly  liab le. Say the utility's pow er plant m alfunctions  
som ehow  and peop le  are injured. W hat i f  the injured p eop le  can 
show  that the plant m ust be the source o f  the problem  and that a 
w ell m aintained plant w ouldn't have this problem , but no one can 
pinpoint the exact cause because the system  is so com plex?

E lectricity  is inherently dangerous energy; the ex istin g  law  m ay have 
been d esign ed  to hold a pow er utility  to higher standard to assure 
that they w ill be m otivated to take adequate precautions to protect 
the public. There may be circum stances where it w ould be good  
public p o licy  to hold the utility  strictly liab le for injuries, even  i f  the 
injured party cannot prove n eg lig en ce  and causation .



Perhaps the m otivation  o f  th is amend com es from  the c lau se  
"certificate o f  public conven ience."  Perhaps this certificate  already  
p rovides for som e accou ntab ility  on the part o f  the utility  that would  
be adequate to protect the public.

L et m e know  i f  you w ant m e to dig deeper or send this to leg isla tive  
lega l for a draft.
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P* oposed by Alflsl&i Riwtti Electric Cooperative A ssertio n  (ARECA)

m  t.C JENACJEB3D MY THE IJSCXSLATURJC OF 7 m  STATE OF ALASKA; •

AS 09.65 is sifcemted by adding a new section to road: .

AS 09.CS.*** f M J g b i l t o

(ft) A public utility providing electric swvice to consumers 
pwrcuuut to a certificate of public conventeiw© and necessity issued by the 
Alfifflj.a Public Utilities Commission shall not bo sUictly liable for any 
property damage, death, or persona! u.\|uty suJIbred by any person as u 
result of the ai ts or omissions of tlie public utility.

(b) Nothing in tbis section ahull bo road to preclude the recovery 
of damages for tire intentional, reckless or nogtigmt acts or omissions of 
tire elefchie utility. •



Date:

To:

From:

Re:

TCN No.:

JUasIm jBtaie legislature

y ftow e o f ̂ Representatives
House Judiciary Com m ittee

State Capitol, Room 120 
Ju n eau , A laska 99801-1182 

(907)465-4990

M E M O R A N D U M

February 21, 1997

Becky Hulse, Juneau LIO Office 
Fax: 465-2864

Lisa Kirsch, House Judiciary Committee 
Fax: 465-4316

HB 58
Meeting Today, 2/21/97, 1pm—Backup materia]

7 0 Z & 2

These materials are for the LIOs for today's meeting 
Thanks for your assistance.
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JVlaska jSiate legislature

y&omt of ^presentatiiies
House Judiciary Com m ittee

State Capitol, Room 120 
Juneau , Alaska 99801-1182 

(907)465-4990

M E M O R A N D U M

D a te :  February 2 0 , 1997

T o: Juneau LIO O ffice
F a x : 4 6 5 - 2 8 6 4

F r o m : L isa K irsch, H ouse Judiciary C om m ittee

TCN: 7 0 2 8 2
Re:

H ere are som e add itional backup m aterials for tom orrow 's m eeting. 

Thanks for your assistan ce .

T H U  ' J  2 - s t v e P

Y o u  h / l L u  6 £ T  O P P  P A O S -S
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SPONSOR: HJUD HOUSE JUDICIARY CHAIRS: GREEN
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Dan F. Kennedy, CPA, MBA and Janet C. Kennedy CPA work phone: 9 0 7 .3 7 6 -1 2 7 2
Lakeview Professional Building fax: 9 0 7 .3 7 3 -1 2 7 2
851 E. Westpoint Dr., Suite 108  Internet Home Page: http://www.corecom.net/~kennedpp
Wasilla, Alaska 9 9 6 5 4  Internet Email Address: kennedpp@corecom.net

F e b ru a ry  2 2 ,  1 9 9 7

T o :  R e p r e s e n t a t i v e s  o f  t h e  A la s k a n  L e g i s l a t u r e

R e: S u p p o r t  o f  HB 5 8  - T o r t  R e f o r m

T h a n k  y o u  fo r  y o u r  h a rd  w o rk  o n  HB 5 8 .  W e a p p r e c i a t e  all o f  y o u r  e f f o r t s  
w ith  h e lp in g  A la sk a n s  c r e a t e  a s e n s ib le  t o r t  f r a m e w o rk .

K e n n e d y  & C o. LLC is a fam ily  o w n e d  c e r t i f i e d  p u b lic  a c c o u n t in g  f irm . W e 
s e r v e  m a n y  sm a ll b u s i n e s s e s .  K e n n e d y  & C o. LLC is a sm a ll f irm  t h a t

http://www.corecom.net/~kennedpp
mailto:kennedpp@corecom.net
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UNIT COMPANY, 8101 OLD SEWARD HWY, ANCHORAGE, AK 99518

FAX
Date: February 24,  1997

Number of Pages: 
Project:

Remarks:

At t ached i s  * ; i n f o r m a t i o n  t h a t  was r e q u e s t e d  from my 
t e s t i m o n y ,  un t he  s u r f a c e ,  the  i n f o r m a t i o n  may be a l i t t l e  
d i f f i c u l t  t o  u n d e r s t a n d ,  but  I b e l i e v e  t h a t  I can e a s i l y  
e x p l a i n  t he  meani ng .

In any e v e n t ,  I b e l i e v e ,  t h a t  t h e  i n f o r m a t i o n  shows t h a t  8 
y e a r s  p r o v i d e s  p l e n t y  o f  p r o t e c t i o n  f o r  most  c l a i m s .

Dick

— —  —

COPY FAXED TO: 
FILE:
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A l a s k a  j H f a f e  j E e g t s l a f u r E

R e p r e s e n t a t i v e  B r i a n  S .  P o r t e r

H O U SE M AJO RITY LEA D ER

MEMBER 
HOUSE JUDICIARY COMMITTEE 

HOUSE RULES COMMITTEE 
HEALTH. F.DUC. Sc SOCLAL SERVICES COMMITTEE. 

LEGISLATIVE COUNCIL JOINT COMMITTEE

D I S T R I C T  2 0

SESSION:
STATE CATrrOL ROOM :16 
JUNEAU. ALASKA 99501-1182 
PHONE- I90T) 465-4930 
FAX: (907) 465-3834

INTERIM:
716 W. 4TH AVE. SUITE 360 
ANCHORAGE AK9950I.3I3J 
PHONE: l90T 358.8t97 
FAX: (907) 358-5510

To: A ll m ajority R epresentatives and Senators 

Fm: Brian P o rter /^ y .^ -''

Subj: HB 58 tort reform  

April 9, 1997

N o doubt each of y ou  have received a copy o f Representative Berkowitz's 
April 8 m em orandum  about the standards for punitive dam ages.

Suffice it to say, his interpretation of the standards for the im position  of 
p u n itive  dam ages in  Cummings v. Sea Lion Corporation m akes a distinction  
w ith out a difference. In any event, to the extent there is a difference, an 
am endm ent w as already in  the works w hich  w ill satisfy his concerns.

This is a non-issue. Let us m ove forward.
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Robert Merle Cowan 
Daniel L. Aaronson

R'chard F. Gerry' 
of Counsel

tot In AWM

L a w  O f f i c e s  o f ,
C ow an  G e r r y  & A a r o n s o n

909 Cook Avenue • Kenai, AK 99611
110 Laurel St, * San Diego. CA 92101-1436

April 9, 1997

MEMORANDUM

Telephone 907-283-7187 
Facsimile 907-283-4753

C M ku c te tL ^
£> h &  jyiko m c< p >
cQ /ic i.

TO:
FROM:
SUBJECT:

Representative Brian Porter
Robert M. Cowan, Exxon Plaintiffs Committee
H.B. 58, Tort Reform and Rep. Porter’s memo of April 4, 1997 on said subject.

Dear Representative Porter:

I received a copy of youi April 4, 1997 memorandum to ail majority Representatives and 
Senator’s regarding H.B. 58 and have been asked to respond to some of the legal contentions 
contained therein. First, we would like to state that we do not adopt the governors advisory Task 
Force Bill either. The Exxon plaintiffs feel that it is unneeded and unnecessary legislation. 
Secondly we would note that we do not believe this task force was dominated by trial lawyers, 
in as much as no Exxon attorneys were even invited to participate. Nor were any fisherman or 
other of our clients invited to participate and Bill Allen, Judith Brady & Mike Bums were 
members of the task force. We also disagree with its recommendations as going too far and 
doing too much.

You also state in your memorandum that H.B. 58 would not apply to an Exxon Valdez situation, 
because Federal Maritime law preempts Alaska law. Someone has provided you with absolutely 
incorrect legal advise regarding this issue. The Alaska Supreme court on March 7, 1997 of this 
year handed down a decision in Hughes v. Foster Wheeler Company. (Supreme Court Number
S-6928) [No. 4790 - March 7,1997], which clearly stated that Alaska state law would be applied 
in a Federal Maritime law context, such as the Exxon Valdez, so long as there was no direc' 
federal maritin.; or admiralty law with which it conflicted. In this case, there is none, that H.B. 
58 directly conflicts with. Therefore, H.B. 58 could in fact be applied in a future Exxon Valdez 
situation unless it is re written.

Your memorandum also indicates that under the terms of H.B. 58 that damages in an Exxon 
Valdez situation would be not affected. Once again we believe that you have been given 
incorrect legal advice regarding this issue. H.B. 58 would not allow for the inclusion of any 
settlements, such as those the State of Alaska entered into. Take away the 50% that would go 
to the State of Alaska, the leftover balance under K.B. 58 for the Exxon Valdez case would be 
significantly less than you project!



SENT BY:COWAN & GERRY : a-  9 -9 7  ; 1 6 :1 4  : 9072834753"* 907 465 43161# 2

The next thing we would like to take issue with is what we have called the "Hazelwood 
Exception" in H.B. 58. This is section 09.17.020, which requires malice or conscious acts 
showing deliberate disregard of another person by the person from whom the punitive damages 
are sought". We again believe that you have been given incorrect legal advice regarding what 
the Alaska Supreme Court’s holding was in the case of, Cummings v. Sea Lion Corporation. 
924 P.2d 1011 (Alaska 1996). That case clearly stands for the proposition that malice and 
reckless indifference are two separate concepts and are treated as such by the Alaska Supreme 
Court. If it is your contention that H.B. 58 stands for that proposition, then there should be no 
objection to amending that Bill to clearly state that malice includes reckless indifference to the 
rights of others.

The Exxon Valdez plaintiffs respectfully request you seek additional and supplementary legal 
advice relating to the issues we have raised in our memorandum. H.B. 58 is presently structured 
to be potentially disastrous to not only the pending appeals in the Exxon Valdez litigation, but 
to any future similar disaster that may occur. By the way, there are over 400 attorneys involved 
in the Exxon case and over 60 law firms.

Thank you for your consideration.

Sincerely

Exxon Valdez Plaintiffs

cc: All Representatives
All Senators 
Governor's Office



Alaska State Capitol 
Juneaj, Alaska 99801-1182 
1-888-465-4919 (toll free) 

1-907-465-2137 (fax)

A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s

v -T<) V k'J-. V : - --

R e p r e s e n t a t i v e  E t h a n  B e r k o w i t z
D istrict 13

Date: April 8, 1997 

To: Majority Legislators

Interim address:
716 West 4th Avenue 

Anchorage. Alaska 99501-2133 
1-907-258-8195

/
From: Ethan Berkowitz

Re: Standards for Punitive Damages

You recently received a circular from the House Majority Leader urging support o f  his 
“Tort Reform”, HB 58. While I take issue with many sections o f the bill, the section o f the 
circular describing punitive damages merits a response, because the opinions stated appear 
to result from a misinterpretation o f case law.

Section 10 o f HB 58 describes that punitive damages may not be awarded unless supported 
by “clear and convincing evidence o f  malice or conscious acts showing deliberate disregard 
o f  another person’s rights by the person from whom the punitive damages are sought." I 
and other opponents argue that HB 58 precludes punitive damages when the cause o f action 
stems from a reckless act. The importance o f this distinction is that “malice” requires a 
higher state o f mind — intent -  than is requires to prove recklessness: “[Rjecklessness 
clearly does not require malice. . . . 'Reckless misconduct differs from intentional 
wrongdoing in a very important particular. While an act to be reckless must be intended by 
the actor, the actor does not intend to cause the harm which results from it. Restatement 
(Second) o f Torts. Section 500, comment f  (1964).’” Clary Ins. Agency v. Doyle, 610 P.2d 
194 (Alaska 1980).

In his circular, the Majority Leader wrote:

The assertion that HB 58 will not permit punitive damages where reckless 
conduct causes an environmental disaster is [wrong], HB 58 requires a 
showing o f “malice” for punitive damages. The Alaska Supreme Court 
interprets “malice” to include “reckless indifference to the rights o f other 
[sic].” If that is not reckless conduct, what is? Cummings v. Sea Lion 
Corporation, 924 P.2d 1011 (Ak. 1996).

Closer scrutiny o f the case shows that “malice” and “reckless conduct” are two entirely 
separate legal creatures. In Cummings, the Alaska Supreme Court described the

E - m a i l :  R e p r e s e n t a t i v e _ E t h a n _ B e r k o w i t z @ l e g i s . s t a t e . a k . u s

mailto:Representative_Ethan_Berkowitz@legis.state.ak.us


[T]he plaintiff must prove that the wrongdoer’s conduct was outrageous, 
such as acts done with malice or bad motives or reckless indifference to the 
interests o f another. Actual malice need not be proved. Rather, reckless 
indifference to the rights o f  others, and conscious action in deliberate 
disregard o f them . . .  may provide the necessary state o f  mind to justify 
punitive damages. Punitive damages require proof by clear and convincing 
evidence.

Analyzing the construction o f the sentence reveals that “malice” is distinguished from “bad 
motives”, which, in turn, is distinguished from “reckless indifference”. In no way is 
“malice” equated with “reckless indifference.” Consequently, HB 58's requirements for 
punitive damages do not permit recovery based on a reckless act. This means that drunk 
drivers, among others, do not have to pay punitive damages when they cause accidents. If 
the federal court had used the standard proposed in HB 58, Exxon and Joe Hazelwood 
would not be on the hook. Finally, it would be reckless, not malicious, to endorse HB 58.

prerequisites for recovery of punitive damages, quoting from Barber v. National Bank, 815
P.2d 857, 864 (Alaska 1991) (citations omitted):


